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A BILL FOR AN ACT ENTITLED; "AN ACT GENERALLY REVISING THE WORKERS' COMPENSATION ACT
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AND THE OCCUPATIONAL DISEASE ACT OF MONTANA; ADDING DEFINITIONS; EXEMPTING
7  CORPORATEOFFICERS AND MANAGERS OF LIMITED LIABILITY COMPANIES FROM COVERAGE UNLESS
8 THE EMPLOYER ELECTS TO COVER THE OFFICER OR MANAGER AND THE INSURER ALLOWS THE
9  ELECTION;CLARIFYING PROHIBITIONSREGARDINGMEDICALPROVIDER SELF-REFERRAL; AUTHOR!ZING

10  THE DEPARTMENT OF LABOR AND INDUSTRY TO CONDUCT HEARINGS AND APPEALS BY TELEPHONE

11 ORVIDEOCONFERENCE; CLARIFYING THE STATUS OF LIMITED LIABILITY COMPANIES; CLARIFYING THE

12  LIABILITY OF AN EMPLOYER WHO CONTRACTS WORK OUT; CLARIFYING THE DEPARTMENT'S

13 RESPONSIBILITY IN APPROVING THE GROUP PURCHASE OF WORKERS' COMPENSATION INSURANCE;

14  REQUIRING THE INVESTMENT INCOME OF THE UNINSURED EMPLOYERS’ FUND TO BE DEPOSITED IN

15 THEFUND; REMOVING THE LIMIT ON AN UNINSURED EMPLOYER'SLIABILITY FOR CLAIMS; INCREASING

16  THE AUTHORITY TO FILE CEASE AND DESIST ORDERS TO INCLUDE PERSONS, BUSINESSES, AND

17  ENTITIES THAT HAVE CONTRACTED WITH UNINSURED EMPLOYERS AND PROVIDING FOR PENALTIES;

18  PROVIDING A DISTRICT COURT WITH THE OPTION TC REQUEST THE WORKERS' COMPENSATION

19  JUDGE TO DETERMINE THE AMOUNT OF RECOVERABLE DAMAGES DUE TO AN INJURED UNINSURED

20  WORKER; REMOVING THE REFERENCES TO WAGE SUPPLEMENT; REQUIRING THE BOARD OF

21 INVESTMENTS TO INVEST CERTAIN MONEY IN THE SUBSEQUENT INJURY FUND AND REQUIRING THE

22  INVESTMENT INCOME TO BE DEPOSITED IN THE FUND; REDUCING THE TIME PERIOD ALLOWED FOR

23 A PARTY TO RESPOND TO A WORKERS' COMPENSATION MEDIATOR'S RECOMMENDATION; REVISING

24  THE MEDICAL PANEL PROCESS; AMENDING SECTIONS 39-71-116, 39-71-117, 39-71-118, 39-71-31b,

25  39-71-318, 39-71-401, 39-71-405, 39-71-432, 39-71-433, 39-71-503, 39-71-504, 39-71-507/,

26 39-71-516, 39-71-710, 39-71-721, 39-71-723, 39-71-737, 39-71-902, 39-71-1108, 39-71-2103,

27  39-71-2411, 39-71-2905, 39-72-601, 39-72-602, AND 39-72-612, MCA; AND PROVIDING EFFECTIVE

28 DATES AND APPLICABILITY DATES."

29

30 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
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Section 1. Section 39-71-116, MCA, is amended to read:

"39-71-116. Definitions, Unless the context otherwise requires, words and phrases employed in
this chapter have the following meanings:

{1} "Administer and pay" includes all actions by the state fund under the Workers’ Compensation
Act and the Occupational Disease Act of Montana necessary to:

{a) the investigation, review, and settlement of claims;

{b} payment of benefits;

{c} setting of reserves;

{d} furnishing of services and facilities; and

(e} widizatiern use of actuarial, audit, accounting, vocational rehabilitation, and legal services,

{2} "Aid or sustenance” means any public or private subsidy made to provide a means of support,

maintenance, or subsistence for the recipient.

£234(3) "Average weekly wage" means the mean weekly earnings of all employees under covered
employment, as defined and established annually by the Mertara department eflaberand-industry, It is
established at the nearest whole dollar number and must be adopted by the department prior to July 1 of
each year.

£33(4) "Beneficiary" means:

{a) a surviving spouse living with or legally entitled to be supported by the deceased at the time
of injury;

(b) an unmarried child under the age of 18 years;

{c} an unmarried child under the age of 22 years wha is a full-time student in an accredited school
or is enroiled in an accredited apprenticeship program;

{(d) an invalid child over the age of 1B years who is dependent upon the decedent for support at
the time of injury;

(e) a parent who is dependent upon the decedent for support at the time of the injury if a
beneficiary, as defined in subsections {34a} {4){a) through {3Hd} (4}(d), does not exist; and

(f) a brother or sister under the age of 18 years if dependent upon the decedent for support at the
time of the injury but only until the age of 18 years and only when a beneficiary, as defined in subsections
{3He} (4)(a) through {3Het (4)(e), does not exist.

{4{5) "Casual employment” means employment not in the usual course of trade, business,
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profession, or occupation of the empioyer.

£6H6) "Child" includes a posthumous child, a dependent stepchild, and a child legally adopted prior
to the injury.

$8}(7] "Constructionindustry" means the major group of general contractors and operative builders,
heavy construction {other than building construction) contractors, and special trade contractors, listed in
major groups 15 through 17 in the 1887 Standard Industrial Classification Manual. The term does not
include office workers, design professionals, salespersons, estimators, or any other related employment that
is not directly involved on a regular basis in the provision of physical labor at a construction or renovation
site.

(8] "Days" means calendar days, unless otherwise specified.

{8}{9] "Department” means the department of labor and industry.

484{10) "Disability" means a condition in which a warker’s ability to engage in gainful employment
is diminished as a result of physical restrictions resulting from an injury. The restrictions may be combined
with factors, such as the worker's age, education, work history, and other factors that affect the worker’s
ability to engage in gainful employment. Disability does not mean a purely medical condition.

+324{11) "Fiscal year" means the period of time between July 1 and the succeeding June 30.

(12} "Household or domestic employment” means employment of persons other than members of

the household for the purpose of tending to the aid and comfort of the employer or members of the

employer’'s family, including but_not limited to housecleaning and yard work, but does not include

employment beyond the scope of normal household or domestic duties, such as home health care or

domiciliary care.

43H13) "Insurer” means an employer bound by compensation plan No. 1, an insurance company
transacting business under compensation plan No. 2, or the state fund under compensation plan No. 3.

“2}3(14) "Invalid® means one who is physically or mentally incapacitated.

" is as defined in 35-8-102.

+31(16) "Maintenance care" means treatment designed to provide the optimum state of health
while minimizing recurrence of the clinical status.

4434(17) "Medical stability”, "maximum healing”, or "maximum medical healing" means a point in
the healing process when further material improvement would not be reasonably expected from primary

medical treatment.
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86318} "Order” means any decision, rule, direction, requirement, or standard of the department
or any other determination arrived at or decision made by the department.

+6+(19) "Palliative care" means treatment designed to reduce or ease symptoms without curing
the underlying cause of the symptoms.

43(20) "Payroll®, "annual payroll”, or "annual payroll for the preceding year” means the average
annual payroll of the employer for the preceding calendar year or, if the employer has not operated a
sufficient or any length of time during the calendar year, 12 times the average monthly payroll for the
current year. However, an estimate may be made by the department for any employer starting in business
if average payrolls are not available. This estimate must be adjusted by additional payment by the employer
or refund by the department, as the case may actually be, on December 31 of the current year. An
employer’'s payroll hust be computed by calculating all wages, as defined in 39-71-123, that are paid by
an employer.

+8}(21) "Permanent partial disability” means a candition, after a worker has reached maximum
medical healing, in which a worker:

(a) has a medically determined physical restriction as a result of an injury as-defined in 39.71-1 19;
and ‘

{b) is able to return to work in some capacity, but the physical restriction impairs the worker's
ability to work.

18}{22) "Permanent total disability" means a condition resulting from injury as defined in this
chapter, after a worker reaches maximum medical healing, in which a worker does not have a reasonable
prospect of physically performing reguiar employment. Regular employment means work on a recurring
basis performed for remuneration in a trade, business, profession, or other occupation in this state. Lack
of immediate job openings is not a factor to be considered in determining if a worker is permanently totaily
disabled.

+264{23) The "plant of the employer” includes the place of business of a third person while the
employer has access te or control over the place of business for the purpose of carrying on the employer’s
usual frade, business, or occupation.

£2H{24) "Primary medical services" means treatment prescribed by a treating physician, for
conditions resulting from the injury, necessary for achieving medical stability.

+223(25} "Public corporation” means the state or any county, municipal corporation, school district,
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city, city under a commission form of government or special charter, town, or village.

{23}4{26] "Reasonably safe place to work” means that the place of employment has been made as
free from danger to the life or safety of the employee as the nature of the employment will reasonably
permit.

{24}{27) "Reasonably safe tools and appliances” are tools and appliances as that are adapted to and
that are reasonably safe for use for the particular purpose for which they are furnished.

{28+{28) "Secondary medical services" means those medical services or appliances that are
considered not medically necessary for medical stability. The services and appliances include but are not
limited to spas or hot tubs, work hardening, physical restoration programs and other restoration programs
designed to address disability and not impairment, or equipment offered by individuals, clinics, groups,

hospitals, or rehabilitation facilities.

{29) "Sole proprietor” means the person who has the exclusive legal right or title to or ownership

of a business enterprise.

+26}(30) "Temporary partial disability” means a condition resulting from an injury, as defined in
39-71-119, in which a worker, prior to maximum healing:

{a) is temporarily unable to return to the position held at the time of injury because 0f a medically
determined physical restriction;

{b} returns to work in a modified or alternative employment; and

{c} suffers a partial wage loss.

+2A(31) "Temporary service contractor” means ary a person, firm, association, or corporation
conducting business that employs individuals directly for the purpose of furnishing the services of those
individuals on a part-time or temporary basis to others.

{284{32) "Temporary total disability” means a condition resulting from an injury, as defined in this
chapter, that results in total loss of wages and exists until the injured worker reaches maximum medical
healing.

283(33) "Temporary worker" means a worker whose services are furnished to another on a
part-time or temporary basis to substitute for a permanent employee on leave or to meet an emergency or
short-term workicad.

{30}{34] "Treating physician” means a person who is primarily responsible for the treatment of a

warker’'s compensable injury and is:
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{a) a physician licensed by the state of Montana under Title 37, chapter 3, and has admitting
privileges to practice in one or more hospitals, if any, in the area where the physician is located;

{b) a chiropractor licensed by the state of Montana under Title 37, chapter 12;

{c) a physician assistant-certified licensed by the state of Montana under Title 37, chapter 20, if
there is not a physician, as defined in subsection {30Ma} (34}(a), in the area where the physician
assistant-certified is located;

(d) an osteopath licensed by the state of Montana under Title 37, chapter 5; or

{e) a dentist licensed by the state of Montana under Title 37, chapter 4.

+31(35) "Year", unless otherwise specified, means calendar year.”

Section 2. Section 39-71-117, MCA, is amended to read:

"39-71-117. Employer defined. (1) "Employer" means:

(a) the state and each county, city and county, city school district, and irrigation district, all other
districts established by law, and all public corporations and quasi-public corporations and public agencies
thereir and every each person, every each prime contractor, and every each firm, voluntary association,

limited liability company, and private corporation, including any public service corporation and including an

independent contractor who has any persaon in service under any appointment or contract of hire, expressed
or implied, oral ar written, and the legal representative of any deceased employer or the receiver or trustee
thereot;

(b) any association, corporation, limited liability company, or organization that seeks permission

and meets the requirements set by the department by rule for a group of individual employers to operate
as self-insured under plan No. 1 of this chapter; and

(c) any nonprofit association,_limited liability company, or corporation or other entity funded in
whole or in part by federal, state, or local government funds that places community service participants,
as defined in 39-71-118(1){f), with nonprofit organizations or associations or federal, state, or local
government entities.

{2} A temporary service contractor is the employer of a temporary worker for premium and loss
experience purposes.

‘(3) An employer defined in subsection {1) who utilizes uses the services of a worker furnished by

another person, association, contractor, firm, limited liability cormpany, or corporation, other than a
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temporary service contractor, is presumed to be the employer for workers’ compensation premium and loss
experience purposes for work performed by the worker. The presumption may be rebutted by substantial
credible evidence of the following:

(a) the person, association, contractor, firm, limited liability company, or corporation, other than

a temporary service contractar, furnishing the services of a worker to another retains control over all
aspects of the work performed by the worker, both at the inception of empioyment and during all phases
of the work; and

(b} the person, association, contractor, firm, limited liability company, or corporation, other than

a temporary service contractor, furnishing the services of a worker to another has obtained workers’
compensation insurance for the worker in Montana both at the inception of employment and during all
phases of the work performed.

{4) Notwithstanding the provisions of subsection (3}, aninterstate or intrastate common or contract
motor carrier doing business in this state who utizes uses drivers in this state is considered the employer,
is iiable for workers’ compensation premiums, and is subject to loss experience rating in this state unless:

{a) the driver in this state is certified as an independent contractor as provided in 39-71-401(3};
or

(b) the person, association, contractor, firm, limited liability company, or corporation furnishing

drivers in this state to a motor carrier has obtained workers’ compensation insurance on the drivers in

Montana both at the inception of employment and during all phases of the work performed.”

Section 3. Section 39-71-118, MCA, is amended to read:

"39-71-118. Employee, worker, and volunteer firefighter defined. (1) The terms term "employee”
or "worker" means:

(a} each person in this state, including a contractor other than an independent contractor, who is
in the service of an employer, as defined by 39-71-117, under any appointment or contract of hire,
expressed or implied, oral or written. The terms include aliens and minars, whether l[awfully or unlawfully
employed, and all of the elected and appointed paid public officers and officers and members of boards of

directors of quasi-public or private corporations,_except those officers identified in_39-71-401(2}, while

rendering actual service for the corporations for pay. Casual employees, as defined by 39-71-116, are

included as employees if they are not otherwise covered by warkers’ compensation and if an employer has
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slected to be bound by the provisions of the compensation law for these casual employments, as provided
in 39-71-401(2). Household or domestic serviee employment is excluded.

{b} any juvenile performing work under authorization of a district court judge in a delinquency
prevention or rehabilitation program;

lc) aperson receiving on-the-job vocational rehabilitation training or other on-the-job training under
a state or federal vocational training program, whether or not under an appointment or contract of hire with
an employer, as defined in this chapter, and whether or not receiving payment from a third party. However,
this subsection does not apply to students enroiled in vocational training programs, as outlined in this
subsection, while they are on the premises of a public school or community coliege.

(d) students enrolled and in attendance in programs of vocational-technical education at designated
vocational-technical centers;

(e) an aircrew member or other person employed as a volunteer under 67-2-105;

(fi a person, other than a juvenile as defined in subsection (1}(b), performing community service
for a nonprofit organization or association or for a federal, state, or local government entity under a court
order, or an order from a hearings officer as a result of a probation or parole violation, whether or not under
appointment or contract of hire with an employer, as defined in this chapter, and whether or not receiving
payment from a third party. For a person covered by the definition in this subsection (f}:

{i) compensation benefits must be limited to medical expenses pursuant to 32-71-704 and an
impairment award pursuant to 39-71-703 that is based upon the minimum wage established under Title 39,
chapter 3, part 4, for a full-time employee at the time of the injury; and

(i) premiums must be paid by the employer, as defined in 39-71-117({3), and must be based upon
the minimum wage established under Title 39, chapter 3, part 4, for the number of hours of community
service required under the order from the court or hearings officer.

{g) aninmate working in a federally certified prison industries program authorized under 53-1-301.

(2) The terms defined in subsection {1) do not include a person who is:

(a) participating in recreational activity and who at the time is relieved of and is not performing
prescribed duties, regardless of whether the person is using, by discount or otherwise, a pass, ticket,
permit, device, or other emolument of employment; or

(b} performing veluntary service at a recreational facility and who receives no compensation for

those services other than meals, lodging, or the use of the recreational facilities.
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{3) The term "valunteer firefighter" means a firefighter who is an enrolled and active member of
a fire company organized and funded by a county, a rural fire district, or a fire service area,

{4) {(a) If the employer is a partnership, ef sole propretership proprietar, or a member-managed

limited liabitity company, the employer may elect to include as an employee within the provisions of this

chapter any member of the partnership, e+ the owner of the sole proprietorship, or any member of the

limited liability company devoting full time to the partnership, e« proprietorship, or limited liability company

business.

{b) Inthe event of an election, the employer must serve upan the employer’s insurer written notice
naming the partners, ef sole proprietor, or members to be covered and stating the level of compensation
coverage desired by electing the amount of wages to be reported, subject to the limitations in subsection
{4)(d). A partner, eu: sole proprietor, or member is not considered an employee within this chapter until
notice has been given.

(c) A change in elected wages must be in writing and is effective at the start of the next quarter
following notification.

(d} All weekly compensation benefits must be based on the amount of elected wages, éub;’ect 1o
the minimum and maximum limitations of this subsection. For premium ratemaking and. for the
determination of weekly wage for weekly compensation benefits, the electing employer may elect not iess
than $900 a month and not more than 1% times the average weekly wage, as defined in this chapter.

{6) {a) If the employer is a quasi-public or a private corporation or a manager-managed limited

liahility company, the employer may elect 1o include as an employee within the provisions of this chapter

any corporate officer or manager exempted under 39-71-401(2).

{b} In the event of an election, the emplover shall serve upon the employer’s insurer written notice

naming the corporate officer or manager to be covered and stating the level of compensation coverage

desired by electing the amount of wages to be reported, subject to the limitations in subsection {4)(d). A

corparate officer or manager is not considered an employee within this chapter until notice has been given.

{c] A _change in elected wages must be in writing and is effective_at the start of the next quarter

following notification.

{d} All weekly compensation benefits must be based on the amount of elected wages, subject to

the minimum and maximum limitations of this subsection. Feor premium ratemaking and for the

determination of the weekly wage for weekly compensation benefits, the electing employer may elect not
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less than $200 a week and not more than 1% times the average weekly wage, as defined in this chapter.

+8+6) The trustees of a rural fire district, a county governing body providing rural fire protection,
or the county commissioners or trustees for a fire service area may elect to include as an employee within
the provisions of this chapter any voliunteer firefighter. A volunteer firefighter who receives workers’
compensation coverage under this section may not receive disability benefits under Title 19, chapter 17.
{8+{7) An employee or worker in this state whose services are furnished by a person, association,

contractor, firm, limited liability company, or corporation, other than a temporary service contractor, to an

employer, as defined in 39-71-117_ is presumed to be under the control and employment of the employer.
This presumption may be rebutted as provided in 39-71-117(3).

{#{8) For purposes of this section, an "employee or worker in this state” rneans:

(a} a resident of Montana who is employed by an employer and whase employment duties are
primarily carried out or controlled within this state;

(b} a nonresident of Montana whose principal employment duties are conducted within this state
on a regular basis for an employer;

(¢) anonresident employee of an employer from another state engaged in the construction industry,
as defined in 39-71-118, within this state; or

(d) anonresident of Montana who does not meet the requirements of subsection {6+ (8){b) and
whose employer elects coverage with an insurer that allows an election for an employer whose:

(i} nonresident employees are hired in Montana;

{ii) nonresident employees’ wages are paid in Montana;

(iiiy nonresident employees are supervised in Montana; and

(iv) business records are maintained in Montana.

{84{9) An insurer may require coverage for all nonresident employees of a Montana employer who
do not meet the requirements of subsection {7}4b} (8)({b) or {#He}+ (8){d} as a condition of approving the
election under subsection FHd} (8}(d}."

Section 4, Section 39-71-315, MCA, is amended to read:
"39-71-315. Prohibited actions -- penalty. {1) The following actions by a medical provider
constitute violations and are subject to the penalty in subsection (2):

{a) failing to document, under oath, the provision of the services or treatment for which

-10 -
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compensation is claimed under chapter 72 or this chapter; or
{b) referring a worker for treatment or diagnosis of an injury or iliness that is compensable under
chapter 72 or this chapter to a facility owned wholly or in part by the provider, unless the provider informs
the worker of the ownership interest and provides the name and address of alternate facilities, if any exist.
(2) A person who violates this section may be assessed a penaity of not less than $200 or more
than $500 for each offense. The department shall assess and collect the penalty.

(3} Subsection (1)(b) does not apply to medical services provided to an injured worker by a treating

physician_with an ownership interest in @ managed care organization that has been certified by the

department.”

Section 5. Section 39-71-318, MCA, is amended to read:
"39-71-318. Hearings -- rules of evidence -- conduct. (1) The statutory and eemmer—taw

common-law rules of evidence do not apply to a hearing before the department under this chapter.

{2} A hearing under this chapter may be conducted by telephone or by videoconference.”

Section 6. Section 39-71-401, MCA, is amended to read:

"39-71-401. Employments covered and employments exempted. (1} Except as provided in
subsection (2}, the Workers’ Compensation Act applies to all emplayers, as defined in 39-71-117, and to
all employees, as defined in 39-71-118. An employer who has any employee in service under any
appointment or contract of hire, expressed or implied, oral or written, shail elect to be bound by the
provisions of compensation plan No. 1, 2, or 3. Each employee whose employer is bound by the Workers’
Compensation Act is subject to and bound by the compensation plan that has been elected by the
employer.

(2) Unless the employer elects coverage for these employments under this chapter and an insurer
allows suweh an election, the Workers’ Compensation Act does not apply to any of the following
employments:

(a} household and domestic employment;

(b) casual employment as defined in 39-71-116;

(c} empioyment of a dependent member of an employer’'s family for whom an exemption may be

claimed by the employer under the federal Internal Revenue Code;

11 -
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{d) employment of sole proprietors, er working members of a partnership, or working members of

a member-managed limited liability company, except as provided in subsection {3);

{e} employment of a broker or salesman performing under a license issued by the board of realty
reguiation;

{f) employment of a direct seller engaged in the sale of consumer products, primarily in the
customer’s home;

{g) employment for which a ruie of liability for injury, occupational disease, or death is provided
under the laws of the United States;

(h) employment of aay a person performing services in return for aid or sustenance only, except
employment of a volunteer under 67-2-105;

(i) employment with aPy a railroad engaged in interstate commerce, except that railroad
construction work is included in and subject to the provisions of this chapter;

() employment as an official, including a timer, referee, or judge, at a school amateur athletic
event, unless the person is otherwise employed by a school district;

(k} amy employment of a persan performing services as a newspaper carrier or free-lance

correspondent if the person performing the services or a parent or guardian of the person performing the
services in the case of a minor has acknowledged in writing that the person performing the services and
the services are not covered. As used in this subsection, "free-lance correspondent” is a person who
submits articles or photographs for publication and is paid by the article or by the photograph. As used in
this subsection, "newspaper carrier”:

(i) is.a person who provides a newspaper with the service of delivering newspapers singly or in
bundles; but

(i) does not include an employee of the paper who, incidentally to the employee’s main duties,
carries or delivers papers.

() cosmetologist's services and barber’s services as defined in 39-51-204(1)();

{m} a person who is employed by an enrolled tribal member whe—eperates or_an_association,

business, corporation, or other entity that is at least 51% owned by an enrotied tribal member or members,

whose husiness is conducted solely within the exterior boundaries of an Indian reservation;

{n} an officer of a quasi-public or a private corporation or manager of a manager-managed limited

liability company who qualifies under one or more of the following provisions:

-12-
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(i) _the officer or manager is engaged in the ordinary duties of a worker for the corporation or the

limited liability company and does not receive any pay from the corporation or the limited liability company

for perfarmance of the duties;

(i} _the officer or manager is engaged primarily in household employment for the corporation ar the

limited lability company;

{iii} the officer or manager owns 20% or more of the number of shares of stock in the corporation

or owns 20% or more of the limited liability company: or

{iv] the officer or manager is the spouse, child, adopted child, stepchild, mother, father, son-in-law,

daughter-in-law, nephew, niece, brother, ar sister of a_corporate officer who owng 20% or more of the

number of shares of stock in the corporation or who owns 20% or more of the limited liability company.

{3} (a) A sole proprietor, ef a working member of a partnership,_or_a working member of a

member-managed limited liability company who represents to the public that the person is an independent

contractor shall elect to be baund personally and individually by the provisions of compensation plan No.
1, 2, or 3 but may apply to the department for an exemption from the Workers" Compensation Act.

(b} The application must be made in accordance with the rules adopted by the department. The
department may deny the application only if it determines that the applicant is not an independent
contractor.

(c) When an application is approved by the department, it is conclusive as to the status of an
independent contractor and precludes the applicant from obtaining benefits under this chapter.

{d} When an election of an exemption is approved by the department, the election remains effective
and the independent contractor retains the status as an independent contractor until the independent
contractor notifies the department of any change in status and provides a description of present work
status.

(e) If the department denies the application for exemption, the applicant may contest the denial by
petitioning for review of the decision by an appeals referee in the manner provided for in 39-51-1109. An
applicant dissatisfied with the decision of the appeals referee may appeal the decision in accordance with
the procedure established in 39-51-2403 and 39-51-2404.

{4) (a) A private corporation or a manager-managed limited liability company shall provide coverage

for its efficers—and-other employees under the provisions of compensation plan No. 1, 2, or 3. However;
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officerof A quasi-public corporation, a private corporation_or a manager-managed limited liability company

coverage for its corporate officers or

may elect fe

managers, who are otherwise exempt under subsection (2}, by giving a written notice—er-aform-provided

by-the-department—served in the following manner:

{i} if the employer has elected to be bound by the provisions of compensation plan No. 1, by

delivering the notice to the board of directors of the corparation or to the management organization of the

manager-managed limited liability company employerand-to-the-departrrent; Or

{ii} if the employer has elected to be bound by the provisions of compensation plan No. 2 or 3, by

delivering the notice to the board of directors of the corporation or to the management organization of the

manager-managed limited liability company empleyer—to-the-department; and to the insurer.

{b) If the employer changes plans or insurers, the efhéers employer's previous election is not

effective and the effieer employer shall again serve notice as—provided to its insurer and to its board of

directors or the management organization of the manager-managed limited liability company if the efficer

employer elects ret to be bound.

{eH5) The appointment or election of an employee as an officer of a corporation,_a partner in a

partnership, or a member in or_a manager of a limited liability company for the purpose of exeluding

exempting the empioyee from coverage under this chapter does not entitle the officer, partner, member,

sweariRgohder4b— 201 the-effieer-falsifies the-notise to exemption from coverage.

636} Each employer shall post a sign in the workplace at the locations where notices to employees
are normally posted, informing empioyees about the employer’s current provision of compensation
insurance. A workplace is any location where an employee performs any work-related act in the course of
employment, regardless of whether the location is temporary or permanent, and includes the place of
business or property of a third person while the empioyer has access to or control over the place of
business or property for the purpose of carrying on the employer’s usual trade, business, or occupation.
The sign must be provided by the department, distributed through insurers or directly by the department,
and posted by employers in accordance with rules adopted by the department. An employer who purposely

or knowingly fails to post a sign as provided in this subsection is subject to a $50 fine for each citation."

-14 -
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Section 7. Section 39-71-405, MCA, is amended to read:

"39-71-405. Liability of employer who contracts work out. {1} An employer who contracts with
an independent contractor to have work performed of a kind whieh that is a regular or a recurrent part of
the work of the trade, business, occupation, or profession of saeh the employer is fiable for the payment

of benefits under this chapter to the employees of the contractor or the subcontractor if the contractor or

subcontractor has not properly complied with the coverage requirements of the Werker’'s Workers’
Compensation Act. Aay An insurer who becemes liable for payment of benefits may recover the amount

of benefits paid and to be paid and necessary expenses fram the contractor or subcontractor primarily liable

therein.

(2} Where When an employer contracts to have any work to be done by a contractor, other than
an independent contractor, and the work se contracted to be done is a part or process in the trade or
business of the employer, then the employer is liabie to pay all benefits under this chapter to the same
extent as if the work were done without the intervention of the contractor, and the work se contracted to
be done shal may not be construed to be casual employmeht. Where When an employer contracts work
to be done as specified in this subsection, the contractor and the contractor’s employees skalt come under
that plan of compensation adopted by the employer.

(3} Where When an employer contracts any work to be done, wholly or in part for the empioyer,

by an independent contractor, where when the work se contracted to be done is casual employment as to

sueh the empioyer, then the contractor shall-beeeme is the employer for the purposes of this chapter.”

Section 8. Section 39-71-432, MCA, is amended to read:
"39-71-432. Definitions. As used in 39-71-433, the following definitions apply:

(1) "Business entity" means a business enterprise owned by a single person, corporation,

organization, business trust, trust, partnership, limited liability company, joint venture, association, or other
business entity.

{2) "Group" means two or more business entities that join together with the approval of the
department to purchase individual workers’ compensation insurance policies covering each business entity

that is part of a group.”

Section 9. Section 39-71-433, MCA, is amended to read:

- 15 -
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"39-71-433. Group purchase of workers’ compensation insurance. (1) On receiving approval of
the department, twa or more business entities may join together to form a group to purchase individual
workers’ compensation insurance policies covering each member of the group.

{2) To be eligible to join a new group that is forming, the department shall determine that a
business entity is engaged in a business pursuit that is the same as or similar to the business pursuits of
the other entities participating in the group.

{3) The department shall establish a certification program for groups organized under this section
and shall issue to eligible business entities certificates of approval that authorize formation and maintenance
of a group.

{4) The department by rule shall adopt forms, criteria, and procedures for the issuance of
certificates of approval to groups under this section.

(B8] A group certified under this section may add additional members without approval from the

department if the additional members meet the specific criteria identified in the original application and any

modifications to the criteria, as approved by the department.

B1(6) A group certified under this section may purchase individual workers’ compensation
insurance policies covering each member of the group from any insurer authorized to write workers’
compensation insurance in this state, except that the state fund, as defined in 39-71-2312, bhas the right
to refuse coverage of a group and its plan of operation but cannot refuse coverage to an individual
employer. Under an individual policy, the group is entitied to a premium or volume discount that would be
applicable to a policy of the combined premium amount of the individual palicies.

{84{7) A group shall apportion any discount or policyholder dividend received on workers’
compensation insurance coverage among the members of the group according to a formula adopted in the
plan of operation for the group.

+A(8] A group shall adopt a plan of operation that must include the composition and selection of

a governing board, the methods for administering the group, the eligibility reguirements to join the group,

and guidelines for the workers’ compensation insurance coverage obtained by the group, including the
payment of premiums, the distribution of discounts, and the method for providing risk management, A

group shall file a copy of its plan of operation with the department.”

Section 10. Section 39-71-603, MCA, is amended to read:

-16 -
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"39-71-503. Administration of fund -- appropriation. {1} The department shall administer the fund
and shall pay all proper benefits to injured employees of uninsured emplovers.

{2) Surpluses and reserves may not be kept for the fund. The department shall make sueh
payments as that it considers appropriate as funds become available from time to time. The payment of
weekly disability benefits takes preference over the payment of medical benefits. Me-lump-sum Lump-sum
payments of future projected benefits, including impairment awards, may not be made from the fund. The

board of investments shall invest the money of the fund, and the investment income must be deposited in

the fund. The cost of administration of the fund must be paid out of the money in the fund.
(3) The amounts necessary for the payment of benefits from this fund are statutorily appropriated,

as provided in 17-7-602, from this fund."”

Section 11. Section 39-71-504, MCA, is amended 1o read:

"39-71-504. Funding of fund -- option for agreement between department and injured employee.
The fund is funded in the following manner:

(1) The department may reguire that the uninsured employer pay to the fund a penalty of either
up to double the premium amount the employer would have paid on the payroll of the employer’s workers
in this state if the employer had been enrolled with compensation plan No. 3 or $200, whichever is greater.
In determining the premium amount for the calculation of the penalty under this subsection, the department
shall make an assessment on how much premium would have been paid on the employer’s past 3-year

payroll for periods within the 3 years when the employer was uninsured. Ar-assessmentforpayroll-paid

{2) & The fund shall receive from an uninsured employer an amount equal to all benefits paid or

to be paid from the fund to an injured employee of the uninsured employer. Hewever—the-anirsured

{3) The department may determine that the $1,000 assessments that are charged against an
insurer in each case of an industrial death under 39-71-902(1) shal must be paid to the uninsured

employers’ fund rather than the subsequent injury fund.

(4) The department may enter into an agreement with the injured employee or the employee’s

-17 -
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beneficiaries to assign to the employee or the beneficiaries all or part of the funds received by the

department from the uninsured employer pursuant to subsection 2Ha [2)."

Section 12. Section 33-71-507, MCA, is amended to read:

"39-71-507. Department to order uninsured employer to cease operations -- noncompliance with
order a misdemeanor -- coordination of remedies. {1) When the department discovers an uninsured
employer, it shall order him the employer to cease operations until e the emoloyer has elected to be bound
by a compensation plan.

(2) When the department discovers a person, business, or other entity functioning as a prime

contractor that has subcontracted for the services of an uninsured emplovyer, it_may order the person,

business, or other entity functioning as a prime contractor to _cease all operations until the uninsured

employer has elected to be bound by a compensation plan.

{2H3) Anemployer who does not comply with the department’s order to cease operations is guilty
of a misdemeanor. Each day of violation is a separate offense. The county attorney may prosecute a
criminal action under this subsection in the county in which the violation occurs. Prosecution under this
subsection does not bar the department from enforcing its order by a civil action.

(4) A person, business, or other entity functioning as a prime contractor that does not comply with

the department’s order to cease all operations is quilty of a misdemeanor. Each day of violation is a

separate offense. The county attorney may prosecute a criminal action under this subsection in the county

in_which the violation occurs. Prosecution under this subsection does not bar the department from

enforcing its order by a civil action. In addition, the department may assess a penalty against the person,

business, or other entity functioning as a prime contractor of not more than $1,000 per day for each day

of violation.

{34{5) The department may institute and maintain in the name of the state, through the attorney
general or the county attorney of the county in which the violation eccurs, an action for an injunction order
or other civil remedy in district court to enforce its order to cease operations.

+4}6) The remedies provided in 39-71-506 and subsections {—anrd—3} (3) through (5] of this

section are not mutually exclusive and may be pursued concurrently.”

Section 13. Section 39-71-516, MCA, is amended to read:
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"39-71-516. District court venue and jurisdiction for independent cause of action. An injured
employee or an employee’s beneficiaries pursuing an independent cause of action pursuant to 39-71-51%
sbst shall bring swek the action in the district court in the district where the claimant resides or wherg the
atleged violation occurred. The court may grant sueh interim relief as that it considers appropriate, inciuding

but not limited to injunctive relief, attachment, or receivership. The court may request the workers’

compensation judge to determine the amount of recoverable damages due to the emplovee."

Section 14. Section 39-71-710, MCA, is amended to read:

*39-71-710. Termination of benefits upon retirement. (1) If a claimant is receiving disability or
rehabilitation compensation benefits and the claimant receives social security retirement benefits or is
eligible to receive full social security retirement benefits, the claimant is considered to be retired. When the
claimant is considered retired, the liability of the insurer is ended for payment of wage—supplement;
permanent total disabilitys and rehabilitation compensation benefits. However, the insurer remains liable for
temporary total disability benefits, any impairment award, and medical benefits.

{2) If a claimant who is eligible to receive social security retirement benefits and is _gainfully
employed suffers a work-related injury, the insurer retains liability for temporary total disability benefits,

any impairment award, and medical benefits.”

Section 15. Section 39-71-721, MCA, is amended to read:

"39-71-721. Compensation for injury causing death -- limitation. (1) (a) If aninjured employee dies
and the injury was the proximate cause of sueh death, then the beneficiary of the deceased is entitled to
the same compensation as though the death occurred immediately following the injury. A beneficiary’s
eligibility for benefits commences after the date of death, and the benefit level is established as set forth
in subsection {2).

{b) The insurer is entitled to recover any overpayments or compensation paid in a lump sum to a
worker_ prior to death but not yet recouped. The insurer shall recover sush the payments from the
beneficiary’s biweekly payments as provided in 39-71-741(5).

{2) To beneficiaries as defined in 39-71-116{3%a}{4){a) through 3H} (4)(d), weekly compensation
penefits for an injury causing death are 66 2/3% of the decedent’s wages. The maximum weekly

compensation benefit may not exceed the state’s average weekly wage at the time of injury. The minimum

-19-
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weekly compensation benefit is 50% of the state’'s average weekly wage, but in no event may it exceed
the decedent’s actual wages at the time of his death.

{3) To beneficiaries as defined in 39-71-116{3He}4)(e) and {3HH (4)(f}, weekly benefits must be
paid to the extent of the dependency at the time of the injury, subject to a maximum of 68 2/3% of the
decedent’'s wages. The maximum weekly compensation may not exceed the state’s average weekly wage
at the time of injury.

(4) if the decedent leaves no beneficiary as-definred-38-721-118€, a lump-sum payment of $3,000
must be paid to the decedent’s surviving parent or parents.

(5} If any beneficiary of a deceased employee dies, the right of sueh the beneficiary to
compensation under this chapter ceases. Death benefits must be paid to a surviving spouse for 500 weeks
subsequent to the date of the deceased employee’s death or until the spouse’s remarriage, whichever
occurs first, After benefit payments cease to a surviving spouse, death benefits must be paid to
beneficiaries, if any, as defined in 39-71-116434b} (4)(b) through {3Hd} (4)(d).

(6) In all cases, benefits must be paid to beneficiaries—as-dofined—in30-71+116.

(7) Benefits paid under this section may not be adjusted for cost of living as provided in 39-71-702.

Seaction 16. Section 39-71-723, MCA, is amended to read:

"39-71-723. How compensation to be divided among beneficiaries. Compensation due to
beneficiaries ebal must be paid to the surviving spouse, if any, or if none, then divided equally among or
for the benefit of the children. In cases whera in_which beneficiaries are a surviving spouse and stepchildren
of sueh the spouse, the compensation shall must be divided equally among all beneficiaries. Compensation
due to beneficiaries as defined in 39-71-116{3He}{4){e] and {348 {4){f}, where when there is more than
one, shalt must be divided equitably among them, and the question of dependency and amount thereef-shat

be is a question of fact for determination by the department.”
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Section 17. Section 39-71-737, MCA, is amended to read:

"39-71-737. Compensation to run consecutively -- exceptions. Compensation shal must run
consecutively and not concurrently, and payment shall may not be made for two classes of disability over
the same period, except that impairment awards and auxiliary rehabilitation benefits may be paid
concurrently with other classes of benefits

Section 18. Section 39-71-902, MCA, is amended to read:

"39-71-902. Fund to receive payment from insurer for each death under chapter -- assessment of
insurers. (1) In every each case of the death of an employee under this chapter, the insurer shail pay to the
fund the sum of $1,000. In addition, the department may assess every gach insurer an amount not to
exceed 5% of the compensation paid in Montana in the preceding fiscal year. The assessment must be

transmitted annually to the subsequent injury fund by the employer or insurer. The board of investments

shatll invest the money of the fund, and the investment income must be deposited in the fund. The cost of

administration of the fund must be paid out of money in the fund.

(2) When, in the judgment of the department, the amount of money in the subsequent injury fund
is such that there is a surplus above and beyond projected liabilities and administrative costs, the
department may at its discretion suspend or reduce further collection of assessments for a period of time

determined by the department.”

Section 19. Section 39-71-1108B, MCA, is amended to read:

"39-71-1108. Physician seif-referral prohibition. (1] Unless authorized by the insurer, a treating
physician may not refer a claimant to a health care facility at which the physician does not directly provide
care or services when the physician has an investment interest in the facility, unless there is a
demonstrated need in the community for the facility and alternative financing is not available. The insurer
or the claimant is not liable for charges incurred in violation of this section.

(2) Subsection (1} does not apply to care or services provided directly to an injured worker by a

treating physician with an ownership interest in a managed care organization that has been certified by the

department.”
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Section 20. Section 39-71-2103, MCA, is amended to read:

“39-71-2103. Employer permitted to carry on business and settle directly with employee --
individual liability. (1) If sueh the employer making sueh the election shafbe is found by the department
and the Montana self-insurers guaranty fund to have the requisite financial ability to pay the compensation
and benefits in this chapter previded-far, then the department, with the concurrence of the guaranty fund,
shall grant to the employer permission to carry on his business for the fiscal year within which suek the
election is made and sdeh proof filed, or the remaining partion of sgeb the fiscal year, and to make suek
payments directly ta his the employees as they may become entitled to receive the seme payments.

{2) Eachindividual employerin an association, carporation, limited liability company, or organization

of employers given permission by the department to operate as self-insured under plan No. 1 ot this chapter
is jointly and severaily liable for all obligations incurred by the association, corporation, limited liability

company, or organization under this chapter. An association, corporation, limited liability company, or

organization of employers given permission to operate as self-insured sust shall maintain excess liability

coverage in amounts and under sueh conditions as provided by rules of the department.”

Section 21. Section 39-71-2411, MCA, is amended to read:

"39-71-2411. Mediation procedure. (1) Except as otherwise provided, a claimant or an insurer
having a dispute relating to benefits under chapter 71 or 72 of this title may petition the department for
mediation of the dispute.

(2} A party may take part in mediation proceedings with or without representation.

(3} The mediator shall review the department file for the case and may receive any additional
documentation or argument either party submits.

(4} The mediator shall request that each party offer argument summarizing the party’'s position.
A party’s argument must fully present the party’s case. The argument is not fimited by the rules of
evidence.

{5} After the parties have presented all their information and argument to the mediator, ke the
mediator shall recommend a solution to the parties within a reasonabie time to be established by rule.

(6) A party shall notify the mediator within 4B 20 days of the mailing of hés the mediator's report
whether the party accepts the mediator’s recommendation. If either party does not accept the mediator’s

recommendation, the party may petition the workers’ compensation court for resolution of the dispute,

22
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(7) {a) If a mediator determines that either party failed to cooperate in the mediation process, the
mediator shall prepare a written repart setting forth the determination and the grounds for the
determination. The report must be mailed to the parties and to the workers’ compensation court. Unless
a party disputes the determinatian as set forth in subsection (7){c), the parties shall repeat the mediation
process, but only one time.

{b) A mediator may determine that a party has failed to cooperate in the mediation process oniy
if the party failed to:

(i} supply information or offer a summary of the party’s position as reasonably requested by the
mediator;

{ii} attend scheduled mediation conferences unless excused by the mediator; or

(iii) listen to and review the information and position offered by the opposing party.

{c) If aparty disputes a mediator’s determination that the party failed to cooperate in the mediation
process, the party may file a petition with the workers’ compensation court. Upon receipt of a petition, the
court shall summon the parties and the mediator to determine by oral discussion whether the mediator's
determination of noncooperation is supportable. If the court finds that the mediator's determination is

supportable, the court may order the parties to attempt a second time to mediate their dispute.”

Section 22. Section 39-71-2905, MCA, is amended to read:

"39-71-2905. Petition to workers’ compensation judge. A claimant or an insurer who has a dispute
concerning any benefits under chapter 71 of this title may petition the workers’ compensation judge for
a determination of the dispute after satisfying dispute resolution requirements otherwise provided in this

chapter. In_addition, the district court that has jurisdiction over a pending action under 39-71-515 may

request the workers’ compensation judge to determine the amount of recoverable damages due to the

employee. The judge, after a hearing, shall make a determination of the dispute in accordance with the law
as set forth in chapter 71 of this title. If the dispute relates to benefits due to a claimant under chapter 71,
the judge shall fix and determine any benefits to be paid and specify the manner of payment. After parties
have satisfied dispute resolution requirements provided elsewhere in this chapter, the workers’
compensation judge has exclusive jurisdiction to make determinations concerning disputes under chapter
71, except as provided in 39-71-317 and 39-71-616. The penalties and assessments allowed against an

insurer under chapter 71 are the exclusive penalties and assessments that can be assessed by the workers’
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compensation judge against an insurer for disputes arising under chapter 71."

Section 23. Section 39-72-601, MCA, is amended to read:

“39.72-601. Medical panel. (1) The department shall develop a list of physicians to serve on the
occupational disease medical panel. The list may include physicians nominated by the board of medical
examiners. A physician on the panel must be certified by his the physician’s specialty board or be eligible
for certification in the specialty area appropriate to the claimant’s condition in relation to this chapter.

(2) The department shall select a panel physician to examine a claimant, as required. The

department shall appoint, as required, ere-remberof-the-panelte-be-the-chairman g physician as the

presiding officer.”

Section 24. Section 39-72-602, MCA, is amended to read:

"39-72-602. Insurer may accept liability -- procedure for medical examination when insurer has not
accepted liability. (1) An insurer may accept liability for a claim under this chapter based on information
submitted to it by a claimant.

{2) in order to determine the compensability of claims under this chapter when an insurer has not
accepted liability, the following procedure must be followed:

(a) The department shall direct the claimant to a member of the medical panel for an examination.
The panel member shall conduct an examination to determine whether the claimant is totally disabled and
is suffering from an occupational disease. The panel member shall submit a report of his the member’s
findings to the department.

{b) Either the claimant or the insurer may, within 20 days after the receipt of the report by the first
panel member, request that the claimant be examined by a second panel member. If a second examination
is requested, the department shall direct the claimant to a second panel member who shall conduct an

examination to determine whether he—believes the claimant is totally disabled and is suffering from an

occupational disease. The panel member shall submit a report of kis the member’s findings to the

he medical panel member ertho-panel
may, in order to assist-the-panel-member—erthe—paneln—+eaebing reach a conclusion, consult with the

claimant’s attending physician. The reports from_the two examining physicians_must be sent by the
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department to the presiding officer of the panel. The thtee—parel-members presiding officer shall issue a

report concerning the claimant’s physical condition and whether the claimant is suffering from an

occupationat disease.

{c) {i] |f a second examination is not requested, the department shall issue its order determining
whether the claimant is entitled to occupational disease benefits based on the report of the first examining
physician.

({ii} If a second examination is requested, the department shall issue its order based on the report

of the three—rmembers—ei-tho-mediealparsel presiding officer.

examiped-the—elairant-and-the-panol-oheirman- If the panel ebhairman presiding officer has examined the

claimant, the panelehairman department shall appoint another memberef-the-medical-panel-te-be-the-third
sorrber presiding officer.”

Section 25. Section 39-72-612, MCA, is amended to read:

"39-72-612. Hearing and appeal to workers’ compensation judge. (1) Within 20 days after the
department has issued its order of determination as to whether the claimant is entitled to benefits under
this chapter, a party may request a hearing. In order to perfect an appeal to the warkers’ compensation
judge, the appealing party shall request a hearing before the department. The department shall grant a

hearing, asd—the which may be conducted by telephone or by videoconference. The department’s final

determination may not be issued until after the hearing.

{2) Appeals from a final determination of the department must be made to the workers’
compensation judge within 30 days after the department has issued its final determination. The judge, after
a hearing held pursuant to 39-71-2903 and 39-71-2904, shall make a final determination concerning the
claimant's claim. The judge may overrule the department only on the basis that the department’s
determination is:

(a) in violation of constitutional or statutory provisions;

{b} in excess of the statutory authority of the agency;

{c} made upon uniawful procedure;

(d) affected by other error of law;
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{e) clearly erronecus in view of the reliable, probative, and substantial evidence on the whole
record; or
{f} arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted exercise

of discretion.”

NEW SECTION. Section 26. Saving clause. [This act] does not affect rights and duties that

matured, penalties that were incurred, or proceedings that were begun before [the effective date of this

act].

NEW SECTION. Section 27. Severability. If a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 28. Applicability. {1) [Section 10] applies retroactively, within the

meaning of 1-2-109, to all occurrences beginning after Qctober 1, 1977.

(2} [Section 18] applies retroactively, within the meaning of 1-2-109, to all occurrences beginning
after October 1, 1973.

(3) [Sections 5 and 25] apply to hearings or appeals requested on or after [the effective date of

this act].

NEW SECTION. Section 29. Effective dates. (1) [Sections 5, 13, 22, and 25 through 28 and this
section] are effective on passage and approval.
(2) [Sections 1 through 4, 6 through 12, 14 through 21, 23, and 24] are effective October 1,
1995.
-END-
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STATE OF MONTANA - FISCAL KROTE

Fiscal Note for HB0200, as introduced

DESCRIPTION OF PROPCOSED LEGISLATION:

An act generally revising the workers’ compensation act and the occupational disease act;
adding definitions; exempting corporate officers and managers of limited liability
companies from coverage unless the employer elects to cover the officer or manager and the
insurer allows the election; clarifying prohibitions regarding medical provider self-
referral; authorizing the Department of Labor and Industry to conduct hearings and appeals
by telephone or video conference; clarifying the status of limited liability companies;
clarifying the liability of an employer who contracts work out; clarifying the
department’s responsibility in approving the group purchase of workers’ compensation
insurance; requiring the investment income of the uninsured employers’ fund to be
deposited in the fund; removing the limit on an uninsured employer’s liability for claims;
increasing the authority tco file cease and desist orders to include persons, businesses,
and entities that have contracted with uninsured employers and providing for penalties;
providing a district court with the option to request the workers’ compensation judge to
determine the amount of recoverable damages due to an injured uninsured worker; removing
the references to wage supplement; requiring the board of investments to invest certain
money in the gubsequent injury fund and requiring the investment income to be deposited in
the fund; reducing the time period allowed for a party to respond to a workers'’
compensation mediator’s recommendation; revisging the medical panel process.

ASSUMPTIONS :

State Compensation Insurance Fund (State Fund):

1. "Aid or sustenance" is not considered wages.

2. Quasi-public, private corporations and manager-managed limited liability companies
must elect coverage for corporate officers or managers, at a minimum election of
$200.00 per week.

3. The State Fund can not determine the number of quasi-public, private corporaticons
and manager-managed limited liability companies that would elect coverage.

4. Currently, quasi-public, private corporations and manager-managed limited liability
companies must reject coverage for corporate officers or managers.

5. Coverage would extend to the subcontractor of an independent contractor or to
subcontractors of subcontractors.

6. The department may issue an crder to a prime contractor to cease all operations if a

direct subcontractor with whom the prime contracted is uninsured. The department
does not have the same authority with regard to subcontractors of subcontractors.
The incentive for insuring coverage compliance is lost beyond the immediate
subcontractor of a prime contractor. This exposes the State Fund to additional
liability under 39-71-405.

7. Since the actual number of quasi-public, private corporations and manager-managed
limited liability companies insured by the State Fund is unknown, it has been
assumed that 1/2 of the State Fund policyhclders are one of these types of entities.

8. The State Fund will be required to modify its computer system at an estimated cost
of $35,700.
(Continued)
e
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DAVE LEWIS, BUDGET DIRECTOR DATE ELLEN BERGMAN, PRIMARY SPONSCR DATE

Office of Budget and Program Planning
Fiscal Note for HB0200, as intrcduced
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Fiscal Note Request, HB0200, as intrcduced

Page 2

(continued)

10.

State Fund will be regquired to redesign and purchase many internal/external policy
forms at an estimated cost of $27,260. This does not include labor cost.

The total fiscal impact of this bill to revenues and benefit payments can not be
determined.

Montana Board of Invegtmentg:

11l.

This act requires that the Montana Board of Investments invest the "uninsured
employees" fund and the "subsequent injury" fund and deposit the investment earnings
in the respective accounts in accordance with current practice. Therefore, there is
no fiscal impact.

Department of Labor and Industry:

12.
13.

14.

There is no fiscal impact with the passage of this legislation.

Presently, the department conducts telephone hearings; however, a recent Supreme
Court decision may change that practice. Failure to enact the legislation
authorizing telephcne hearings could result in increased expenditures for
reimbursement of hearings officers travel expenses and automation costs.

If in-person hearings are necessary, an additional 0.59 FTE hearings officer would
be required and the total cost to the program would be $69,301 in FY96 and $50,861
in FY97.

FISCAL IMPACT:

State Fund

FY9&6 FY97
Expenditures: Difference Difference
Operating Expenses 62,960 10,000
Funding:

Insurance PFund (06) €2,9€60 10,000
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APPROVED BY COMMITTEE
ON RBUSINESS AND LAEOR

HOUSE BILL NO. 200
INTRODUCED BY BERGMAN, HIBBARD, BENEDICT, BARTLETT, COCCHIARELLA

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE WORKERS’ COMPENSATION ACT
AND THE OCCUPATIONAL DISEASE ACT OF MONTANA; ADDING DEFINITIONS; EXEMPTING
CORPORATE OFFICERS AND MANAGERS OF LIMITED LIABILITY COMPANIES FROM COVERAGE UNLESS
THE EMPLOYER ELECTS TO COVER THE OFFICER OR MANAGER AND THE INSURER ALLOWS THE"
ELECTION; CLARIFYING PROHIBITIONSREGARDINGMEDICALPROVIDERSELF-REFERRAL; AUTHORIZING
THE DEPARTMENT OF LABOR AND INDUSTRY TO CONDUCT HEARINGS AND APPEALS BY TELEPHONE
ORVIDEOCONFERENCE; CLARIFYING THE STATUS OF LIMITED LIABILITY COMPANIES; CLARIFYING THE
LIABILITY OF AN EMPLOYER WHO CONTRACTS WORK OUT; CLARIFYING THE DEPARTMENT'S
RESPONSIBILITY IN APPROVING THE GROUP PURCHASE OF WORKERS' COMPENSATION INSURANCE;
REQUIRING THE INVESTMENT INCOME CF THE UNINSURED EMPLOYERS' FUND TO BE DEPOSITED IN
THEFUND; REMOVING THE LIMIT ON AN UNINSURED EMPLOYER'S LIABILITY FOR CLAIMS; INCREASING
THE AUTHORITY TO FILE CEASE AND DESIST ORDERS TO INCLUDE PERSONS, BUSINESSES, AND
ENTITIES THAT HAVE CONTRACTED WITH UNINSURED EMPLOYERS AND PROVIDING FOR PENALTIES;
PROVIDING A DISTRICT COURT WITH THE CPTION TO REQUEST THE WORKERS' COMPENSATION
JUDGE TO DETERMINE THE AMOUNT OF RECOVERABLE DAMAGES DUE TO AN INJURED UNINSURED
WORKER; REMOVING THE REFERENCES TO WAGE SUPPLEMENT; REQUIRING THE BOARD OF
INVESTMENTS TO INVEST CERTAIN MONEY IN THE SUBSEQUENT INJURY FUND AND REQUIRING THE
INVESTMENT INCOME TO BE DEPOSITED IN THE FUND; REDUCING THE TIME PERIOD ALLOWED FOR
A PARTY TO RESPOND TO A WORKERS* COMPENSATION MEGIATOR'S RECOMMENDATION; REVISING
THE MEDICAL PANEL PROCESS; AMENDING SECTIONS 39-71-1186, 39-71-117, 39-71-118, 39-71-315,
39-71-318, 39-71-401, 39-71-405, 39-71-432, 39-71-433, 39-71-503, 39-71-504, 38-71-507,
39-71-516, 39-71-710, 39-71-721, 39-71-723, 39-71-737, 39-71-902, 39-71-1108, 39-71-2103,
39-71-2411, 39-71-2905, 39-72-601, 39-72-602, AND 39-72-612, MCA; AND PROVIDING EFFECTIVE
DATES AND APPLICABILITY DATES.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

-1- HB 200
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Section 1. Section 39-71-116, MCA, is amended to read:

"39-71-118. Definitions. Unless the context otherwise requires, words and phrases empiayed in
this chapter have the following meanings:

{1} "Administer and pay" includes all actions by the state fund under the Workers’ Compensation
Act and the Occupational Disease Act of Montana necessary to:

{a} the investigation, review, and settlement of claims;

(b} payment of benefits;

{c) setting of reserves;

{d) furnishing of services and facilities; and

(e) wtiization use of actuarial, audit, accounting, vocational rehabilitation, and legal services.

(2) "Aid or sustenance" means any public or private subsidy made to provide a means of support,

maintenance, or subsistence for the recipient.

+2{3]) "Average weekly wage” means the mean weekly earnings of all employees under covered
employment, as defined and established annually by the Mentara department ef-labarand-industry. It is
established at the nearest whole dollar number and must be adopted by the department prior to July 1 of
each year.

2+4) "Beneficiary” means:

{(a} a surviving spouse living with or legally entitled to be supported by the deceased at the time
of injury;

(b) an unmarried child under the age of 18 years;

(c) an unmarried child under the age of 22 years who is a full-time student in an accredited school
or is enrofied in an accredited apprenticeship program;

{d) an invalid child over the age of 18 years who is dependent upon the decedent for support at
the time of injury;

(e} a parent who is dependent upon the decedent for support at the time of the injury if a
beneficiary, as defined in subsections 3Ha} (4){a) through +3Hd} (4){d), does not exist; and

{(f) a brother or sister under the age of 18 years if dependent upon the decedent for support at the
time of the injury but only until the age of 18 years and only when a beneficiary, as defined in subsections
3Ha} (4)(a) through {3He} (4)(e), does not exist,

{44(5) "Casual employment" means employment not in the usual course of trade, business,

-2- HB 200
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profession, or occupation of the employer.

£83(6} "Child" includes a posthumous child, a dependent stepchild, and a child legally adopted prior
to the injury.

+64{7] "Constructionindustry” means the major group of general contractors and operative builders,
heavy construction (other than building construction) contractors, and special trade contractors, listed in
major groups 15 through 17 in the 1987 Standard industrial Classification Manual. The term does not
include office workers, design professionals, salespersons, estimators, or any other related employment that
is not directly involved on a regular basis in the provision of physical labor at a construction or renovation
site.

£A(8) "Days" means calendar days, unless otherwise specified.

+8}(9) "Department” means the department of labor and industry.

{9110} "Disability™ means a condition in which a worker’s ability to engage in gainful employment
is diminished as a result of physical restrictions resuiting frem an injury. The restrictions may be combined
with factors, such as the worker’s age, education, work history, and other factors that affect the worker’s
abitity to engage in gainful employment. Disability does not mean a purely medical condition.

H64{11] "Fiscal year” means the period of time between July 1 and the succeeding June 30.

{12) "Household or domestic employment” means employment of persens other than members of

the household for the purpose of tending to the aid and comfort of the employer or members of the

emplover's family, including but not limited 1o housecleaning and yard work, but does not include

employment bevond the scope of normal household or domestic duties, such as home health care or

domiciliary care.

+8(13) "Insurer™ means an employer bound by compensation plan No. 1, an insurance company
transacting business under compensation plan No. 2, or the state fund under compensation plan No. 3.
++23(14} "Invalid” means one who is physically or mentally incapacitated.

(15) "Limited liability company" is as defined in 35-8-102.

£+31(16) "Maintenance care" means treatment designed to provide the optimum state of health
while minimizing recurrence of the clinical status.

44{17) "Medical stability"”, "maximum healing”, or "maximum medical healing" means a point in
the healing process when further material improvement would not be reasonably expected from primary

medical treatment.

-3- HB 200
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£8+{18) "Order" means any decision, rule, direction, requirement, or standard of the department
or any other determination arrived at or decision made by the department.

+6+{19) "Palliative care" means treatment designed to reduce or ease symptoms without curing
the underlying cause of the symptoms.

{17420) "Payroll", "annual payroll”, or "annual payroll for the preceding year” means the average
annual payroll of the employer for the preceding calendar year or, if the employer has not operated a
sufficient or any length of time during the calendar year, 12 times the average monthly payroll for the
current year. However, an estimate may be made by the department for any employer starting in business
if average payrolls are not available. This estimate must be adjusted by additional payment hy the employer
or refund by the department, as the case may actually be, on December 31 of the current year. An
employer’s payroll must be computed by calculating all wages, as defined in 39-71-123, that are paid by
an employer.

++8}(21) "Permanent partial disability” means a condition, after a worker has reached maximum
medical healing, in which a worker:

{a) has a medically determined physical restriction as a result of an injury as defined in 39-71-119;
and

{b) is able to return to work in some capacity, but the physical restriction impairs the worker's
ability to work.

H91(22) "Permanent total disability” means a condition resulting from injury as defined in this
chapter, after a worker reaches maximum medical healing, in which a worker does not have a reasonablé
prospect of physically performing regular employment. Regular employment means work on a recurring
basis performed for remuneration in a trade, business, profession, or other occupation in this state. Lack
of immediate job openings is not a factor to be considered in determining if a worker is permanently totally
disabled.

+204(23) The "plant of the emplayer” includes the place of business of a third person while the
employer has access to or control over the place of business far the purpose of carrying on the employer’s
usual trade, business, or occupation.

+2H(24) "Primary medical services" means treatment prescribed by a treating physician, for
conditions resuiting from the injury, necessary for achieving medical stability.

£22}(25) "Public corporation” means the state or any county, municipal corporation, school district,

-4 - HB 200
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city, city under a commission form of government or special charter, town, or village.

+231(26) "Reasonably safe place to work"™ means that the place of employment has been made as
free from danger to the life or safety of the employee as the nature of the employment will reasonably
permit.

{244(27) "Reasonably safe tools and appliances” are toots and appliances as that are adapted to and
that are reasonably safe for use for the particular purpose far which they are furnished.

+264{28} "Secondary medical services” means those medical services or appliances that are
considered not medically necessary for medical stability. The services and appliances include but are not
limited to spas or hot tubs, work hardening, physical restoration programs and other restoration programs

designed to address disability and not impairment, or equipment offered by individuals, clinics, groups,

hospitals, or rehabilitation facilities.

{29) "Sole proprietor” means the person who has the exclusive legal right or title to or ownership
of a business enterprise. |

{283{30) "Temporary partial disability" means a condition resulting from an injury, as defined in
39-71-118, in which a worker, prior to maximum healing:

{a) is tempararily unable to return to the position held at the time of injury because of a medically
determined physical restriction;

{b} returns to work in a modified or alternative employment; and

(¢) suffers a partial wage loss.

2H{31) "Temporary service contractor® means aRy a person, firm, association, or corporation
conducting business that employs individuais directly for the purpose of furnishing the services of those
individuals on a part-time or temporary basis 1o others.

+28432] "Temporary total disability” means a condition resulting from an injury, as defined in this
chapter, that results in total loss of wages and exists untii the injured worker reaches maximum medical
healing.

{284{33) "Temporary worker” means a worker ‘whose services are furnished to another on a
part-time or temporary basis to substitute for a permanent employee on leave or to meet an emergency or
short-term workload.

{30}(34) "Treating physician™ means a person wha is primarily responsible for the treatment of a

worker’s compensable injury and is:

& 5. HB 200
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(a) a physician licensed by the state of Montana under Title 37, chapter 3, and has admitting
privileges to practice in one or more hospitals, if any, in the area where the physician is located;

{b) a chiropractor licensed by the state of Montana under Title 37, chapter 12;

(c) a physician assistant-certified licensed by the stéte of Montana under Title 37, chapter 20, if
there is not a physician, as defined in subsection {36H& (34)(a), in the area where the physician
assistant-certified is located;

(d) an ostecpath licensed by the state of Montana under Title 37, chapter 5, or

(e} a dentist licensed by the state of Montana under Title 37, chapter 4.

+34(35) "Year"”, uniess otherwise specified, means calendar year."

Section 2. Section 39-71-117, MCA, is amended to read:

"39-71-117. Employer defined. (1) "Employer” means:

{a) the state and each county, city and county, city schoo! district, and irrigation district, all ather
districts established by law, and all public corporations and quasi-public corporations and public agencies
therein and every each person, every each prime contractor, and ewvery each firm, voluntary association,

limited liability company, and private corporation, including any public service corporation and including an

independent contractor who has any person in service under any appointment or contract of hire, expressed
or implied, oral or written, and the legal representative of any deceased employer or the receiver or trustee
thereof;

{b) any association, corporation, limited liability company, or organization that seeks permission
and meets the requirements set by the department by rule for a group of individual employers to operate
as seif-insured under plan No. 1 of this chapter; and

{c} any nonprofit association, limited liability company, or carporation or other entity funded in

whole or in part by federal, state, or local government funds that places community service participants,
as defined in 39-71-118(1)(f), with nonprofit organizations or associations or federal, state, or local
government entities.

(2) A temporary service contractor is the employer of a temporary worker for premium and lass
experience purposes.

(3} An employer defined in subsection (1) who utilizes uses the services of a worker furnished by

another person, association, contractor, firm, limited liability company, or corporation, other than a

Z\'\ -6 - HB 200
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temporary service contractor, is presumed to be the employer for workers’ compensation premium and loss
experience purposes for work performed by the worker. The presumption may be rebutted by substantial
credible evidence of the following:

{a) the person, association, contractor, firm, limited liability company, or corporation, other than

a temporary service contractor, furnishing the services of a worker to another retains control over all
aspects of the work performed by the worker, both at the inception of empioyment and during all phases
of the work; and

(b} the persan, association, contractor, firm, limited liability company, or corporation, other than

a temporary service contractor, furnishing the services of a worker to another has obtained workers’
compensation insurance for the warker in Montana both at the inception of employment and during all
phases of the work performed.

{4) Notwithstanding the provisions of subsection (3}, an interstate or intrastate common or contract
motor carrier doing business in this state who utifizes uses drivers in this state is considered the employer,
is liable for workers’ compensation premiums, and is subject to loss experience rating in this state unless:

{a) the driver in this state is certified as an independent contractor as provided in 39-71-401(3);

or

{b) the persan, association, contractor, firm, limited liability company, or corporation furnishing
drivers in this state to a motor carrier has obtained workers’ compensation insurance on the drivers in

Montana both at the inception of employment and during all phases of the work performed.”

Section 3. Section 39-71-118, MCA, is amended to read:

“39-71-118. Employee, worker, and volunteer firefighter defined. (1) The terms term "employee”
or “worker" means:

(a) each person in this state, including a contractor other than an independent contractor, who is
in the service of an employer, as defined by 39-71-117, under any appointment or contract of hire,
expressed or implied, oral or written. The terms include aliens and minors, whether lawfuilly or unlawfully
employed, and all of the elected and appointed paid public officers and officers and members of boards of

directors of quasi-public or private corporations, except those officers identified in 39-71-401(2), while

rendering actual service for the corporatians for pay. Casual employees, as defined by 39-71-118, are

included as employees if they are not otherwise covered by workers’ compensation and if an employer has

Z\'\ -7 - HB 200
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elected to be bound by the provisions of the compensation law for these casual employments, as provided
in 39-71-401(2). Household or domestic serviee employment is excluded.

(b} any juvenile performing work under authorization of a district court judge in a delinguency
prevention or rehabilitation program;

(c) apersaonreceiving on-the-job vocational rehabilitation training or other on-the-job training under
a state or federal vocational training program, whether or not under an appointment or contract of hire with
an employer, as defined in this chapter, and whether or not receiving payment from a third party. However,
this subsection does not apply to students enrolled in vocational training programs, as outlined in this
subsection, while they are on the premises of a public school or community college.

{(d) students enrolled and in attendance in programs of vocational-technical education at designated
vocational-technical centers;

(e} an aircrew member or other person employed as a volunteer under 67-2-105;

(f) a person, other than a juvenile as defined in subsection {1}{b), performing community service
for a nonprofit organization or association or for a federal, state, or local government entity under a court
order, or an order from a hearings officer as a result of a probation or parole violation, whether or not under
appointment or contract of hire with an employer, as defined in this chapter, and whether or not receiving
payment from a third party. For a person covered by the definition in this subsection {f):

(1) compensation benefits must be limited to medical expenses pursuant to 39-71-704 and an
impairment award pursuant to 39-71-703 that is based upon the minimum wage established under Titie 39,
chapter 3, part 4, for a full-time employee at the time of the injury; and

(i) premiums must be paid by the employer, as defined in 39-71-117(3), and must be based upon
the minimum wage established under Title 39, chapter 3, part 4, for the number of hours of community
service required under the order from the court or hearings officer.

(g) aninmate working in a federally certified prison industries program authorized under 53-1-301.

(2) The terms defined in subsection {1) do not include a person who is:‘

(al participating in recreational activity and who at the time is relieved of and is not performing
prescribed duties, regardless of whether the person is using, by discount or otherwise, a pass, ticket,
permit, device, or other emolument of emplayment; or ‘

(b} performing voluntary service at a recreational facility and who receives no compensation for

those services other than meals, lodging, or the use of the recreational facilities.
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{3} The term "volunteer firefighter” means a firefighter who is an enrofled and active member of
a fire company organized and funded by a county, a rural fire district, or a fire service area.

{(4) (a} If the employer is a partnership, of sole preprictorship proprietor, or a member-managed

limited liability company, the employer may elect to include as an employee within the provisions of this

chapter any member of the partnership, e+ the owner of the sole proprietorship, or any member of the

limited Lability company devoting full time to the partnership, ef proprietorship, or limited liability company

business.

{b) Inthe event af an election, the employer must serve upon the employer’s insurer written notice
naming the partners, e¢ sole proprietor, or members to be covered and stating the levei of compensation
coverage desired by electing the amount of wages to be reported, subject to the limitations in subsection
(4Hd). A partner, e+ sole proprietor,_or member is not considered an employee within this chapter until
notice has been given.

{c} A change in elected wages must be in writing and is effective at the start of the next quarter
following nbtifiCation.

{d} All weekly compensation benefits must be based on the amount of elected wages, subject to
the minimum and maximum limitations of this subsection. For premium ratemaking and for the
determination of weekly wage for weekly compensation benefits, the electing employer may elect not less
than $900 a month and not more than 1% times the average weekly wage, as defined in this chapter.

(5) (a) If the emplover_is a quasi-public or_a private corporation or a manager-managed limited

liability company, the emplover may elect to include as an_employee within the provisions of this chapter

any corporate officer or manager exempted under 39-71-401(2).

(b} In the event of an election, the employer shall serve upon the employer’s insurer written notice

naming_the corporate officer or manager to be covered and stating the level of compensation coverage

desired by electing the amount of wages to be reported, subiect to the limitations in subsection (4){d}. A

corporate officer or manager is not considered an employee within this chapter until notice has been given.

(c) A change in elected waqes must be in writing and is_effective at the start of the next quarter

following notification,

(d) All weekly compensation benefits must be based on the amount of eiected wages, subject to

the _minimum and maximum limitations of this subsection. For premium ratemaking and for the

determination of the weekiy wage for weekly compensation benefits, the electing employer may elect not

Z\'\ -9- HB 200
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less than $200 a week and not more than 1% times the average weekly waqge, as defined in this chapter.

b} B) The trustees of a rural fire district, 2 county governing body providing rural fire protection,
or the county commissioners or trustees for a fire service area may elect to include as an employee within
the provisions of this chapter any volunteer firefighter. A volunteer firefighter who receives workers’
compensation coverage under this section may not receive disability benefits under Title 19, chapter 17.

B6}(7) An employee or worker in this state whose services are furnished by a person, association,

contractor, firm, limited liability company, or corporation, other than a temparary service contractor, to an

employer, as defined in 39-71-117, is presumed to be under the control and employment of the employer.
This presumption may be rebutted as provided in 39-71-117{3).

+A8B) For purposes of this section, an "employee or worker in this state” means:

{a) a resident of Montana who is employed by an employer and whose employment duties are
primarily carried out or controlled within this state;

(b} a nonresident of Montana whase principal employment duties are conducted within this siate
on a regular basis for an employer;

{c) anonresident employee of an employer fram another state engaged in the construction industry,
as defined in 39-71-3116, within this state; or

{d) a nonresident of Montana who does not meet the requirements of subsection {ZHb} (8}(b) and
whose employer elects coverage with an insurer that allows an electian for an employer whose;

(i} nonresident employees are hired in Montana;

(ii) nonresident employees’ wages are paid in Montana;

(i) nonresident employees are supervised in Montana; and

(iv) business records are maintained in Montana.

£849) An insurer may require coverage for all nonresident emplaoyees of a Montana employer who
do not meet the requirements of subsection {Z}b} {8}(b) or {ZHd} (B)(d) as a condition of ‘approving the
election under subsection &} (8)(d).”

Section 4. Section 39-71-315, MCA, is amended to read:

"39-71-315. Prohibited actions -- penalty. (1) The following actions by a medical provider

constitute violations and are subject to the penalty in subsection (2):

(a) failing to document, under cath, the provision of the services or treatment for which

Z\'\ -10 - HB 200
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compensation is claimed under chapter 72 or this chapter; or
(b) referring a worker for treatment or diagnosis of an injury or iliness that is compensable under
chapter 72 or this chapter to a facility cwned wholly or in part by the provider, unless the provider informs
the worker of the cwnership interest and provides the name and address of alternate facilities, if any exist.
1'2) A person who violates this section may be assessed a penalty of not less than $200 or mare
than $500 for each offense. The department shall assess and collect the penalty.

{3) Subsection (1}{b} does not apply to medical services provided to an injured worker by a treating

physician with an _ownership interest in a managed care organization that has been certified by the

department.”

Section 5. Section 39-71-318, MCA, is amended to read:
"39-71-318. Hearings -- rules of evidence -- conduct. (1) The statutory and cemmen—iaw
commeon-law rules of evidence do not apply to a hearing before the department under this chapter.

{2) A hearing under this chapter may be conducted by telephone or by videaoconference.”

Section 6. Section 39-71-401, MCA, is amended to read:

"39-71-401. Employments covered and employments exempted. (1] Except as provided in
subsection (2}, the Workers’ Compensation Act applies to all employers, as defined in 39-71-117, and to
ail employees, as defined in 39-71-118. An employer who has any employee in service under any
appointment or contract of hire, expressed or implied, oral or written, shall elect to be bound by the
provisions of compensation plan No. 1, 2, or 3. Each employee whose employer is bound by the Workers’
Compensation Act is subject to and bound by the compensation plan that has been elected by the
employer.

(2) Unless the employer elects coverage for these employments under this chapter and an insurer
allows swaeh an election, the Workers’ Compensation Act does not apply to any of the following
employments:

{(a} household and domestic employment;

(b)Y casual employment as defined in 38-71-116;

{c) employment of a dependent member of an employer’s family for whom an exemption may be

claimed by the employer under the federal Internal Revenue Code;
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(di employment of sole praprietors, e working members of a partnership, or working members of

a member-managed limited liability company, except as provided in subsection (3);

(e} employment of a broker or salesman performing under a license issued by the board of realty
regulation;

{fy employment of a direct seller engaged in the sale of consumer products, primarily in the
customer’s home;

{g) employment for which a rule of liability for injury, occupational disease, or death is provided
under the taws of the United States;

(h) employment of ary a person performing services in return for aid or sustenance only, except
employment of a volunteer under 67-2-105;

(i) employment with aay a railroad engaged in interstate commerce, except that railroad
construction work is included in and subject to the provisions of this chapter;

(i} employment as an official, including a timer, referee, or judge, at a school amateur athletic
event, unless the person is otherwise employed by a school district;

(k) ampy employment of a person performing services as a newspaper carrier or free-lance

correspondent if the person performing the services or a parent or guardian of the person performing the
services in the case of a minor has acknowledged in writing that the person performing the services and
the services are not covered. As used in this subsection, "free-lance correspondent” is a person who
submits articles or photographs for publication and is paid by the article or by the photograph. As used in
this subsection, "newspaper carrier”:

{i) is a person who provides a newspaper with the service of delivering newspapers singly or in
bundles; but

{ii} does not include an employee of the paper who, incidentally to the employee's main duties,
carries or delivers papers.

(I} cosmetologist’'s services and barber’s services as defined in 32-51-204(1){l};

{m} a person who is employed by an enrolled tribal member whe-eperates or_an association,

business, corporation, or other entity that is at least 51 % owned by an enrolied tribal member or members,

whose business is conducted solely within the exterior boundaries of an Indian reservation;

{n) _an officer of a quasi-public or a private corporation or manager of a manager-managed limited

liability company who qualifies under one or more of the following provisions:

-12 - HB 200
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(i} the officer or manager is engaged in the ordinary duties of a worker for the corporation or the

limited liability company and does not receive any pay from the corporation or_the fimited liability company

for performance of the duties;

{in)_the officer or manager is engaged primarily in household empioyment for the corporation or the

limited liability company;

it} the officer or manager owns 20% or more of the number of shares of stock in the corporation

or owns 20% or more of the limited liahility company; or

(iv) the officer or manager is the spouse, child, adopted child, stepchild, mother, father, son-in-law,

daughter-in-law, nephew_  niece, brother, or sister of a corporate officer who owns 20% or more of the

number of shares of stock in the corporation or who owns 20% or more of the limited liability company.

{3) (a) A sole proprietor, &¢ a working member of a partnership, or a working member of a

member-managed limited liabiiity company who represents to the public that the person is an independent
contractor shall elect 10 be bound personally and individually by the provisions of compensation plan No.
1, 2, or 3 but may apply to the department for an exemption from the Workers’ Compensation Act.

(b} The application must be made in accordance with the rules adopted by the department. The
department may deny the application only if it determines that the applicant is not an independent
contractor.

(c) When an application is approved by the department, it is conclusive as to the status of an
independent contractor and precludes the applicant from obtaining benefits under this chapter.

{d) When an election of an exemption is approved by the department, the election remains effective
and the independent contractor retains the status as an independent contractor until the independent
contractor notifies the department of any change in status and provides a description of present work
status.

(e) If the department denies the application for exemption, the applicant may éontest the denial by
petitioning for review of the decision by an appeals referee in the manner provided for in 39-51-1109. An
applicant dissatisfied with the decision of the appeals referee may appeal the decision in accordance with
the procedure established in 39-51-2403 and 39-51-2404.

(4) {a) A private corporation or a manager-managed limited liability company shall provide coverage

for its etficers—and-ather employees under the provisions of compensation plan No. 1, 2, or 3. Heweves
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officerof A quasi-public corporation, a private corporation, or a manager-managed limited liabitity company

may elect retto—be beurd—as—an-employes—under—this—ehapter coverage for its corporate officers ar
managers, who are otherwise exempt under subsection {2}, by giving a written notice—er-aferm-pravided

by—the-departrment—served in the following manner:

(i) if the employer has elected to be bound by the provisions of compensation plan No. 1, by

delivering the notice to the board of directors of the corporation or to the management organization of the

manager-managqged limited liability company empleyerand-to-the-department; or

(ii) if the employer has elected to be bound by the provisions of compensation plan No. 2 or 3, by

delivering the natice to the board of directors of the corporation or to the management organization of the

manager-manaqged limited liability_company empleyer—to-the-department: and to the insurer.

(b) If the employer changes plans or insurers, the effee+s employer’s previous election is not

effective and the etficer emplover shall again serve notice as-previded to its insurer and to its board of

directors or the management organization of the manager-managed limited liability company if the efficer

employer elects pet to be bound,
{e}{b} The appointment or election of an employee as an officer of a corporation, a partner in a

partnership, or a member in or a manager_of a limited liability company for the purpose of excliding

exempting the employee from coverage under this chapter does not entitle the officer, partner, member,

swearngunder—4b5-7-202-if the-otficerfalsifies the-notiee to exemption from coverage.

t63(6) Each emplovyer shall post a sign in the workplace at the iacations where notices to employees
are normally posted, informing employees about the employer’s current provision of compensation
insurance. A workplace is any location where an employee performs any work-related act in the course of
employment, regardless of whether the location is temporary or permanent, and includes the place of
business or property of a third person while the employer has access to or control over the place of
business or property for the purpose of carrying on the employer’s usual trade, business, or occupation.
The sign must be provided by the department, distributed through insurers or directly by the department,
and posted by employers in accordance with rules adopted by the department. An empioyeér wha purposely

or knowingly fails to post a sign as provided in this subsection is subject to a $50 fine for each citation.”
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Section 7. Secticn 39-71-405, MCA, is amended to read:

"39-71-405. Liability of employer who contracts work out. {1) An empioyer who contracts with
an independent contractor to have work performed of a kind whiek that is a regular or a recurrent part of
the work of the trade, business, occupation, or profession of sueh the employer is liable for the payment

of benefits under this chapter to the employees of the contractor or the subcontractor it the contractor or

subcontractor has not properly complied with the coverage requirements of the Werker’'s Workers’
Compensation Act. ARy An insurer who becomes liabie for payment of benefits may recover the amount

of benefits paid and to be paid and necessary expenses from the contractor or subcontractor primarily liable

therein.

(2} Where When an employer contracts to have any work to be dene by a contractor, other than
an independent contractor, and the work se contracted to be done is a part or process in the trade or
business of the employer, then the employer is liable to pay all benefits under this chapter to the same
extent as if the work were done without the intervention of the contractor, and the work se contracted to
be done shall may not be construed to be casual employment. Where When an employer contracts work
to be done as specified in this subsection, the contractor and the contractor’'s employees shait come under
that plan of compensation adopted by the employer.

(3) Where When an employer contracts any work to be done, wholly or in part for the employer,
by an independent contractor, where when the work se contracted to be done is casual employment as to

sueh the employer, then the contractor shall-beeeme s the employer for the purposes of this chapter.”

Section 8. Section 39-71-432, MCA, is amended to read:
"39-71-432. Definitions. As used in 39-71-433, the following definitions apply:
{1} "Business entity"” means a business enterprise owned by a single person, corporation,

organization, business trust, trust, partnership, limited liability company, joint venture, association, or other

business entity.
(2) "Group" means two or more business entities that join together with the approval of the
department to purchase individual workers’ compensation insurance policies covering each business entity

that is part of a group.”

Section 9. Section 39-71-433, MCA, is amended to read:
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"39-71-433. Group purchase of workers’ compensation insurance. (1} On receiving approval of
the department, two or more business entities may join together to form a group to purchase individual
workers’ compensation insurance policies covering each member of the group.

(2) To be eligible to join a new group that is forming, the department shall determine that a
business entity is engaged in a business pursuit that is the same as or simitar to the business pursuits of
the other entities participating in the group.

{(3) The department shall establish a certification program for groups crganized under this section
and shall issue to eligible business entities certificates of approval that authorize formation and maintenance
of a group.

(4) The department by rule shali adopt forms, criteria, and procedures for the issuance of
certificates of approval to groups under this section.

(5] A qroup certified under this section may add additional members without approval from the

department if the additional members meet the specific criteria identified in the original application and any

modifications to the criteria, as approved by the department.

64{6) A group certified under this section may purchase individual workers’ compensation
insurance policies covering each member of the group from any insurer authorized to write workers’
compensation insurance in this state, except that the state fund, as defined in 39-71-2312, has the right
to refuse coverage of a group and its plan of operation but cannot refuse coverage to an individual
empioyer. Under an individuai policy, the group is entitled to a premium or volume discount that would be
applicable to a policy of the combined premium amount of the individual policies.

+6¥(7) A group shall apportion any discount or policyholder dividend received on workers’
compensation insurance coverage among the members of the group according to a formula adopted in the
plan of operation for the group.

+4{8} A group shall adopt a plan of operation that must include the composition and selection of

a governing board, the methods for administering the group, the eligibility requirements to join the group,

and guidelines for the workers’ compensation insurance coverage obtained by the group, including the
payment of premiums, the distribution of discounts, and the method for providing risk management. A

group shall file a copy of its plan of operation with the department.”

Section 10. Section 39-71-503, MCA, is amended to read:
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“39-71-503. Administration of fund -- appropriation. (1} The department shall administer the fund
and shall pay all proper benefits to injured employees of uninsured employers.

{2} Surpluses and reserves may not be kept for the fund. The department shall make sueh
payments as that it considers appropriate as funds become available from time to time. The payment of
weekly disability benefits takes preference over the payment of medical benefits. Ne-tump-sum Lump-sum
payments of future projected benefits, including impairment awards, may not be made from the fund. The

board of investments shall invest the maney of the fund, and the investment income must be deposited in

the fund. The cost of administration of the fund must be paid out of the money in the fund.
(3) The amounts necessary for the payment of benefits from this fund are statutorily appropriated,

as provided in 17-7-502, from this fund."

Section 11, Section 39-71-504, MCA, is amended to read:

"39-71-504. Funding of fund -- option for agreement between department and injured employee.
The fund is funded in the following manner:

(1} The department may require that the uninsured employer pay to the fund a penalty of either
up to double the premium amount the employer would have paid on the payroll of the employer’'s workers
in this state if the employer had been enrolled with compensation plan No. 3 or $200, whichever is greater,
in determining the premium amount for the calculation of the penalty under this subsecﬁon, the department

shall make an assessment an how much premium would have been paid on the employer’s past 3-year

payrcll for periods within the 3 years when the employer was uninsured. Ar-assessrentiorpayroti-paid

(2) &+ The fund shall receive from an uninsured employer an amount equal to all benefits paid or

to be paid from the fund to an injured employee of the uninsured employer. Hewever—the—dhtRsared

(3) The department may determine that the $1,000 assessments that are charged against an

insurer in each case of an industrial death under 39-71-902{1) shal must be paid to the uninsured
empioyers’ fund rather than the subsequent injury fund.

(4) The department may enter into an agreement with the injured employee or the employee’s
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beneficiaries to assign to the employee or the beneficiaries all or part of the funds received by the

department from the uninsured employer pursuant to subsection Ha}l (2)."

Section 12. Section 39-71-507, MCA, is amended to read:

"39-71-507. Department to order uninsured employer ta cease operations -- nancompliance with
order a misdemeanor -- coordination of remedies. (1) When the department discovers an uninsured
emplovyer, it shall order him the employer to cease operations until ke the emplover has elected to be bound
by a compensation plan.

{2} When the department discovers a person, business, or other entity functioning as a prime

contractor that has subcontracted for the services of an uninsured emplover, it may order the person,

business, or other entity functioning as a prime contractor to eease CAUSE all operations PERFORMED BY

THEUNINSURED EMPLOYER TO CEASE AT WORKSITES CONTROLLED BY THE PRIME CONTRACTOR until

the uninsured employer has elected to be bound by a compensation plan. IF AFTER 3 BUSINESS DAYS

FOLLOWING THE ORDER BY THE DEPARTMENT THE PERSON, BUSINESS, QR OTHER ENTITY

FUNCTIONING AS A PRIME CONTRACTOR HAS NOT COMPLIED WITH THE ORDER, THE DEPARTMENT

MAY ORDER THE PRIME CONTRACTOR TO CEASE ALL OPERATIONS AT THE AFFECTED WORKSITES.

+4(3] Anemployer who does not comply with the department’s order to cease operations is guilty
of a misdemeanor. Each day of violation is a separate offense. The county attorney may prosecute a
criminai action under this subsection in the county in which the violation occurs. Prosecution under this
subsection does not bar the department from enforcing its order by a civil action.

{4) A person, business, or gther entity functioning as a prime contractor that does not comply with

the department’s order to cease all operations is quilty of a misdemeanor. Each day of violation is a

separate offense. The county attorney may prosecute a criminat action under this subsection in the county

in_which_the violation occurs. Prosecution under this subsection does not bar the department from

enforcing its order by a civil action. In addition, the department may assess a penalty against the person,

business, or other entity functioning as a prime contractor of not more than $1,000 per day for each day

of violation.
+3{5] The department may institute and maintain in the name of the state, through the attorney
generai or the county attorney of the county in which the violation occurs, an action for an injunction order

or other civil remedy in district court to enforce its order to cease gperations.
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{4}{6) The remedies provided in 39-71-506 and subsections +H—anpeé—+3+ (3) through (5) of this

section are not mutually exclusive and may be pursued concurrently.”

Section 13. Section 39-71-516, MCA, is amended to read:

"39-71-516. District court venue and jurisdiction for independent cause of action. An injured
employee or an employee’s beneficiaries pursuing an independent cause of action pursuant to 39-71-515
st shall bring sweh the action in the district court in the district where the claimant resides or where the

alleged viclation occurred. The court may grant seeh interim relief as that it considers appropriate, including

but not limited to injunctive relief, attachment, or receivership, The court may request the workers’

compensation judge to determine the amount of recoverable damages due to the employee.”

Section 14. Section 39-71-710, MCA, is amended to read:

"39-71-710. Termination of benefits upon retirement. (1) If a claimant is receiving disability or
rehabilitation compensation benefits and the claimant receives social security retirement benefits or is
eligible to receive full social security retirement benefits, the claimant is considered to be retired. When the
claimant is considered retired, the liability of the insurer is ended for payment of wage—supplement:
permanent total disability; and rehabilitation compensation benefits. However, the insurer remains liable for
temporary total disability benefits, any impairment award, and medical benefits.

(2) #f a claimant who is eligible to receive social security retirement benefits and is gainfully
employed suffers a work-related injury, the insurer retains liability for temparary total disability benefits,

any impairment award, and medical benefits."”

Section 15. Section 39-71-721, MCA, is amended to read:

"39-71-721. Compensation forinjury causing death -- limitation. {1} {a) If aninjured employee dies
and the injury was the proximate cause of saeh death, then the beneficiary of the deceased is entitled to
the same compensation as though the death occurred immediately following the injury. A beneficiary’s
eligibility for benefits commences after the date of death, and the benefit level is established as set forth
in subsection (2).

{b} The insurer is entitled to recover any overpayments or compensation paid in a lump sum to a

worker prior to death but not yet recouped. The insurer shall recover sael the payments from the
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1 beneficiary’s biweekly payments as provided in 39-71-741(5}.
(2} To beneficiaries as defined in 39-71-116(34a}4)(a} through {34} (4)(d), weekly compensation

benefits for an injury causing death are 66 2/3% of the decedent’s wages. The maximum weekly

R % N (S

compensation benefit may not exceed the state’s average weekly wage at the time of injury. The mirimum
5 weekly compensation benefit is 50% of the state’s average weekly wage, but in no event may it exceed
6 the decedent’s actual wages at the time of kis death.
7 (3) To beneficiaries as defined in 39-71-116{3Het{4}(e) and 3+ (4)(f}, weekly benefits must be
B paid to the extent of the dependency at the time of the injury, subject to a maximum of 66 2/3% of the
9 decedent’s wages. The maximum weekly compensation may not exceed the state’s average weekly wage
10 at the time of injury.
11 (4) If the decedent leaves no beneficiary asdefiredir-39-++—H8, a lump-sum payment of $3,000
12 must be paid to the decedent’s surviving parent or parents.
13 {6) If any beneficiary of a deceased employee dies, the right of sueh the beneficiary to
14 compensation under this chapter ceases. Death benefits must be paid to a surviving spouse for 500 weeks
15 subsequent to the date of the deceased employee’s death or until the spouse’s remarriage, whichever
16 occurs first. After benefit payments cease to a surviving spouse, death henefits must be paid to
17 beneficiaries, it any, as defined in 39-71-116{3Hb} (4)(b) through {3Hd} (4)(d}.
18 (6} In all cases, henefits must be paid to beneficiaries—as-defired-HH348—+1-316.
19 {7) Benefits paid under this section may not be adjusted for cost of living as provided in 39-71-702.
20
21
22
23
24

25
26
27 Section 16. Section 39-71-723, MCA, is amended to read:

28 "39-71-723. How compensation to be divided among beneficiaries. Compensation due to
29 beneficiaries shaH must be paid to the surviving spouse, if any, or if none, then divided equally among or

30 for the benefit of the children. In cases where in which heneficiaries are a surviving spcuse and stepchildren
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of sueh the spouse, the compensation shal must be divided equally among all beneficiaries. Compensation
due to beneficiaries as defined in 39-71-116{3He}{4)(e) and {3HH (4](f), where when there is more than
one, shad must be divided equitably among them, and the question of dependency and amount thetcoishall

be is a question of fact for determination by the department.”

Section 17. Section 39-71-737, MCA, is amended to read:

"39-71-737. Compensatien to run consecutively -- exceptions. Compensation sha# must run
consecutively and not concurrently, and payment shall may not be made for two classes of disability over
the same period, except that impairment awards and auxiliary rehabilitation benetits may be paid
concurrently with other classes of benefits—ard—wage-supplermentand-partia-rehabilitationbenetitsray

d he

Section 18. Section 39-71-902, MCA, is amended to read:

"39-71-902. Fund to receive payment from insurer for each death under chapter -- assessment of
insurers. {1} In every each case of the death of an employee under this chapter, the insurer shall pay to the
fund the sum of $1,000. In addition, the department may assess every gach insurer an amount not to
axceed 5% of the compensation paid in Montana in the preceding fiscal year. The assessment must be

transmitted annually to the subsequent injury fund by the employer or insurer. The board of investments

shall invest the money of the fund, and the investment income must be deposited in the {fund. The cost of

administration of the fund must be paid out of money in the fund.

(2) When, in the judgment of the department, the amount of money in the subsequent injury fund
is such that there is a surplus above and beyond projected liabilities and administrative costs, the
department may at its discretion suspend or reduce further collection of assessments for a period of time

determined by the department.”

Section 19. Section 39-71-1108, MCA, is amended to read:

"39-71-1108. Physician self-referral prohibition. (1) Unless authorized by the insurer, a treating
physician may not refer a claimant to a health care facility at which the physician does not directiy provide
care or services when the physician has én investment interest in the facility, unless there is a

demonstrated need in the community for the facility and alternative financing is not available. The insurer
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or the claimant is not liable for charges incurred in violation of this section.

{2) Subsection (1) does not apply to care or services provided directly to an injured worker by a

treating physician with an ownership interest in a managed care organization that has been certified by the

department.”

Section 20. Section 39-71-2103, MCA, is amended to read:

"39-71-2103. Employer permitted to carry on business and settle directly with employee --
individual liability. {1} If sueh the employer making suek the election shalkbe is found by the department
and the Montana self-insurers guaranty fund to have the requisite financial ability to pay the compensation
and benefits in this chapter provided-fer, then the department, with the concurrence of the guaranty fund,
shall grant to the employer permission to carry on &is business for the fiseat year within which sueh the
glection is made and sueh proof filed, or the remaining portion of sueh the fiseal year, and 10 make sush
payments directly to kis the employees as they may become entitled to receive the same payments.

{2} Eachindividual employerinan association, corporation, limited liability company, or organization

of emplioyers given permission by the department to operate as self-insured under plan Nao. 1 of this chapter
is jointly and severally liable for ail obligations incurred by the association, corporation, limited liability

company, or organization under this chapter. An association, corporation, limited liability company, or

organization of employers given permission to operate as self-insured must shall maintain excess liability

coverage in amounts and under sdeh conditions as provided by rules of the department.”

Section 21. Section 39-71-2411, MCA, is amended 1o read:

"39-71-2411. Mediation procedure. (1) Except as otherwise provided, a claimant or an insurer
having a dispute relating to benefits under chapter 71 or 72 of this title may petition the department for
mediation of the dispute.

{2) A party may take part in mediation proceedings with or without representation.

(3} The mediator shall review the department file for the case and may receive any additional
documentation or argument either party submits.

{4} The mediator shall request that each party offer argument summarizing the party's position.
A party’s argument must fully present the party’s case. The argument is not limited by the rules of

evidence.
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{5} After the parties have presented all their information and argument to the mediator, ke the
mediator shall recommend a solution to the parties within a reasonable time to be established by rule.

(6) A party shall notify the mediator within 48 20 25 days of the mailing of his the mediator’'s
report whether the party accepts the mediator’s recommendation. If either party does not accept the
mediator’'s recommendation, the party may petition the workers’ compensation court for resolution of the
dispute.

{7} {a) It a mediator determines that either party failed to cooperate in the mediation process, the
mediator shall prepare a written report setting forth the determination and the grounds for the
determination. The report must be mailed to the parties and to the workers' compensation court. Unless
a party disputes the determination as set forth in subsection (7)(c), the parties shall repeat the mediation
process, but anly one time.

(b) A mediator may determine that a party has failed to cooperate in the mediation process only
if the party failed to:

{h supply information or offer a summary of the party’s position as reasonably requested by the
mediator;

{ii} attend scheduled mediation caonferences unless excused by the mediator; or

(it} listen to and review the information and position offered by the opposing party.

(c) If aparty disputes a mediator’s determination that the party failed to cooperate in the mediation
process, the party may file a petition with the workers’ compensation court. Upon receipt of a petition, the
court shall summon the parties and the mediator to determine by oral discussion whether the mediator’s
determination of noncooperation is supportable. |f the court finds that the mediator’s determination is

supportable, the court may order the parties to attempt a second time to mediate their dispute.”

Section 22. Section 39-71-2805b, MCA, is amended to read:

"39-71-2905. Petition to workers’ compensation judge. A claimant or an insurer who has a dispute
concerning any benefits under chapter 71 of this title may petition the workers’ compensation judge for
a determination of the dispute after satisfying dispute resolution requirements otherwise provided in this

chapter. In_addition, the district court that has jurisdiction over a pending action under 39-71-515 may

request the workers’ compensation judge to determine the amount of recoverable damages due to the

employee. The judge, after a hearing, shall make a determination of the dispute in accordance with the law
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as set forth in chapter 71 of this title. If the dispute relates to benefits due to a claimant under chapter 71,
the judge shall fix and determine any benefits to be paid and specify the manner of payment. After parties
have satisfied dispute resolution requirements provided elsewhere in this chapter, the workers’
compensation judge has exclusive jurisdiction to make determinations concerning disputes under chapter
71, except as provided in 39-71-317 and 39-71-516. The penalties and assessments allowed against an
insurer under chapter 71 are the exclusive penalties and assessments that can be assessed by the workers’

compensation judge against an insurer for disputes arising under chapter 71."

Section 23. Section 39-72-601, MCA, is amended to read:

"39-72-601. Medical panel. (1} The department shall develop a list of physicians to serve an the
occupational disease medical panel. The list may include physicians nominated by the board of medical
examiners. A physician on the panel must be certified by ks the physician’s specialty board or be eligible
for certification in the specialty area appropriate to the claimant’s condition in relation to this chapter.

(2} The department shall seiect a panel physician to examine a claimant, as required. The

department shall appoint, as required, ene-member—of-the—panelte-be—the-chairman a physician as the

presiding officer.”

Section 24. Section 39-72-6802, MCA, is amended to read:

"39-72-602. Insurer may accept liability -- procedure for medical examination when insurer has not
accepted liability. (1) An insurer may accept liability for a ciaim under this chapter based on information
submitted to it by a claimant.

{2) In order to determine the combensability of claims under this chapter when an insurer has not
accepted liability, the following procedure must be followed:

(al The department shall direct the claimant to a member of the medical pane! for an examination.
The panel member shall conduct an examination to determine whether the claimant is totally disabled and
is suffering from an occupational disease. The panel member shall submit a report of kis the member's
findings to the department.

(b) Either the claimant or the insurér may, within 20 days after the receipt of the report by the first
panel member, request that the claimant be examined by a second panel member. if a second examination

is requested, the department shall direct the claimant to a second panel member who shall conduct an
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examination to determing whether he—beklieves the claimant is totally disabled and is suffering from an

occupational disease. The panel member shall submit a report of kis the member’s findings to the

The medical panel member erthe-parel
may, in order to assist-the-panel-rrember-orthe paneHinreaehing reach a conclusion, consult with the

claimant’s attending physician. The reports from the two examining physicians must be sent by the

department to the presiding officer of the panel. The three—panel-members presiding officer shall issue a

report concerning the claimant’s physical condition and whether the claimant is suffering fram an
occupational disease.

{¢) (i} If a second examination is not requested, the department shall issue its order determining
whether the claimant is entitled to occupational disease benefits based on the report of the first examining
physician.

i) If a second examination is requested, the department shall issue its order based an the report
o1 the three-members—oi-the-mradical-panel presiding officer.

ks ho—BHED 85 e-of—fFovewiRa—tho—+Fepa o h

exarmred-the—claimantand-thepanelchairman- [f the panel ebatrrran presiding officer has examined the

claimant, the parelebairman department shall appoint another membere+the-medical-panet-te-bethe third
rerrber presiding officer.”

Section 25. Section 39-72-612, MCA, is amended to read:

"39-72-612. Hearing and appeal to workers’ compensation judge. (1} Within 20 days after the
department has issued its order of determination as to whether the claimant is entitled to benefits under
this chapter, a party may request a hearing. In order to perfect an appeal to the workers’ compensatian
judge, the appealing party shall request a hearing before the department. The department shall grant a

hearing, ard-the which may be conducted by telephone or by videoconference. The department’s final

determination may not be issued until after the hearing.
{2) Appeals from a final determination of the department must be made to the workers’
compensation judge within 30 days after the department has issued its final determination. The judge, after

a hearing held pursuant to 39-71-2903 and 39-71-2904, shall make a final determination cancerning the
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claimant’s clam. The judge may overrule the department only on the basis that the department’s
determination is:

{a) in violation of constitutional or statutory provisions;

{b} in excess of the statutory authority of the agency;

{c} made upon unlawful procedure;

(d} affected by other error of law;

(e) clearly erroneous in view of the reliable, probative, and substantial evidence on the whole
record; or

(f} arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted exercise

of discretion."

NEW SECTION. Section 26. Saving clause. [This act] does not affect rights and duties that

matured, penalties that were incurred, or proceedings that were begun before [the effective date of this

act}.

NEW SECTION. Section 27. Severability. If a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. {f a part of [this act] is invalid in one or more of its

applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 28. Applicability. (1) [Section 10] applies retroactively, within the

meaning of 1-2-109, to ali occurrences beginning after October 1, 1977.
{2) [Section 18] applies retroactively, within the meaning of 1-2-109, to all sccurrences beginning

after October 1, 1973.

(3) [Sections b and 25] apply to hearings or appeals requested on or after {the effective date of

this act].

NEW SECTION. Section 29. Effective dates. (1) [Sections 5, 13, 22, and 25 through 28 and this
section] are effective on passage and approval.

{2} [Sections 1 through 4, 6 through 12, 14 through 21, 23, and 24] are effective October 1,

Z\'\ - 26 - HB 200
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HOUSE BILL NO. 200
INTRODUCED BY BERGMAN, HIBBARD, BENEDICT, BARTLETT, COCCHIARELLA
‘ BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE WORKERS’ COMPENSATION ACT
AND THE OCCUPATIONAL DISEASE ACT OF MONTANA; ADDING DEFINITIONS; EXEMPTING
CORPORATE OFFICERS AND MANAGERS OF LIMITED LIABILITY COMPANIES FROM COVERAGE UNLESS
THE EMPLOYER ELECTS TO CO\./ER THE OFFICER OR MANAGER AND THE INSURER ALLOWS THE
ELECTION; CLARIFYING PROHIBITIONSREGARDING MEDICALPROVIDERSELF-REFERRAL; AUTHORIZING
THE DEPARTMENT OF LABOR AND INDUSTRY TO CONDUCT HEARINGS AND APPEALS BY TELEPHONE
ORVIDEOCONFEHENCE; CLARIFYING THESTATUS OF LIMITED LIABILITY COMPANIES; CLARIFYING THE
LIABILITY OF AN EMPLOYER WHO CONTRACTS WORK OUT; CLARIFYING THE DEPARTMENT'S
RESPONSIBILITY IN APPROVING THE GROUP PURCHASE OF WORKERS’ COMPENSATION INSURANCE;
REQUIRING THE INVESTMENT INCOME OF THE UNINSURED EMPLOYERS’ FUND TO BE DEPOSITED IN
THE FUND; REMOVING THELIMIT ON AN UNINSURED EMPLOYER’S LIABILITY FOR CLAIMS; INCREASING
THE AUTHORITY TO FILE CEASE AND DESIST ORDERS TC INCLUDE PERSONS, BUSINESSES, AND
ENTITIES THAT HAVE CONTRACTED WITH UNINSURED EMPLOYERS AND PROVIDING FOR PENALTIES;
PROVIDING A DISTRICT COURT WITH THE OPTION TO REQUEST THE WORKERS' COMPENSATION
JUDGE TO DETERMINE THE AMOUNT OF RECOVERABLE DAMAGES DUE TO AN INJURED UNINSURED
WORKER; REMOVING THE REFERENCES TO WAGE SUPPLEMéNT: REQUIRING THE BOARD OF
INVESTMENTS TO INVEST CERTAIN MONEY IN THE SUBSEQUENT INJURY FUND AND REQUIRING THE
INVESTMENT INCOME TO BE DEPOSITED IN THE FUND; REDUCING THE TIME PERIOD ALLOWED FOR
A PARTY TO RESPOND TO A WORKERS' COMPENSATION MEDIATOR’S RECOMMENDAT!ON: REVISING
THE MEDICAL PANEL PROCESS; AMENDING SECTIONS 39-71-116, 39-71-117, 39-71-118, 39-71-315,
39-71-318, 39-71-401, 39-71-405, 38-71-432, 39-71-433, 39-71-503, 39-71-504, 3;-)-71 -607,
39-71-516, 39-71-710, 39-71-721, 39-71-723, 39-71-737, 39-71-962, 39-71-1108, 39-71-2103,
39-71-2411, 39-71-2905, 39-72-601, 39-72-602, AND 39-72-612, MCA; AND PROVIDING EFFECTIVE
DATES AND APPLICABILITY DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
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Section 1. Section 39-71-116, MCA,; is amended to read:

“39-71-116. Definitions. Unless the context otherwise requires, words and phrases employed in
this. chapter have the following meanings:

{1) "Administer and pay" includes ali actions by the state fund under the Workers’ Compensation
Act and the Occupational Disease Act of Montana necessary to:

{a) the investigation, review, and settlement of claims;

{b) payment of benefits;

(c) setting of reserves;

(d) furnishing of services and facilities; and

{e) wtilizatien use of actuarial, audit, accounting, vocational rehabilitation, and legal services.

2} "Aid or sustenance” means any public or private subsidy made to provide a means of support
maintenance, or subsistence for the recipient.

{23(3) "Average weekly wage™ means the mean weekly earnings of all employees undér covered
employment, as defined and established annually by the MentaRa department eHaberand-industry. It is
established at the nearest whole dollar number and must be adopted by the department prior to July 1 of
gach yéar.

334} "Beneficiary" means:

{a) a surviving spouse living with or legally entitled to be supported by the deceased at the time
of injury;

{b) an unmarried child under the age of 18 years;

{c) an unmarried child under the age of 22 years who is a full-time student in an accredited school
or is enrolled in an accredited apprenticeship pragram;

“(d) an invalid child over the age of 18 years who is dependent upon the decedent for support at

- the time of injury;

(e} a parent who is dependent upon the decedent for support at the time of the injury if a
beneficiary, as defined in subsections +3Ha} {4)(a} through {3Hd} {4)(d), does not exist; and

(f) a brother or sister under the age of 18 years if dependent upon the decedent for support at the
time of the injury but dnly until the age of 178 vears and only when a beneficiary, as defined in subsections
{-3){-6) (4)a) through {3He} (4}{e), does not exist,

t44(5) "Casual employment” means employment not in the usual course of trade, business,

Q 9. HB 200
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profession, or accupation of the employer.

{6}{6) "Child" includes a posthumous child, a dependent stepchild, and a child legally adopted prior
to the injury.

{6}(7) "Constructionindustry” means the major group of general contractors and operative builders,
heavy construction (other than building construction) contractors, and special trade contractors, listed in
major groups 15 through 17 in the 1987 Standarg Industrial Classification Manual. The term does not
include office workers, design professionals, salespersons, estimatars, or any other related employment that
is not directly involved on a regular basis in the provision of physical labor at a construction or renovation
site.

+A(8) "Days" means calendar days, uniess otherwise specified.

{8}(9) "Department” means the department of labor and industry.

{B4(10) "Disability" means a condition in which a worker’s ability to engage in gainful employment
is diminished as a result of physical restrictions resulting from an injury. The restrictions may be combined
with factors, such as the worker's age, education, work history, and other factors that affect the worker’s
ability to engage in gainful employment. Disability does not mean a purely medical condition.

H+6¥{11] "Fiscal year" means the period of time between July 1 and the succeeding June 30.

{12) "Household or domestic employment” means employment of persons other than members of

the_household for the purpose of tending to the aid and comfort of the employver or members of the

employer’s family, including but not limited to _housecleaning and yard work, but does not include
employment beyond the scope of normal household or domestic duties, such as home health care or

domigiliary care.

+4+1313) "Insurer” means an employer bound by compensation pian No. 1, an insurance company
transacting business under compensation plan No. 2, or the state fund under compensation plan No. 3.
H2{14) "Invalid" means t;ine who is physically or mentally incapacitated.
15

"Limited liability company" is as defined in 35-8-102.

3416} "Maintenance care” means treatment designed to provide the optimum state of health
while minimizing reéurrence of the ciinical status.

H44{17) "Medical stability”, "maximum healing”, or "maximurn medical healing" means a point in
the healing process when further material improvement would not be reasonably expected from primary

medical treatment,
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{454{18) "Order" means any decisian, rule, direction, requirement, or standard of the department
or any other determination arrived at or decision made by the department.

H6H19) "Palliative care” means treatment designed to reduce or ease symptoms without curing
the underlying cause of the symptoms.

#420) "Payroll", "annual payroll”, or "annual payroll for the preceding year" means the average
annual payroll of the employer for the preceding calendar year or, if the emr}loyer has not operated a
sufficient or any length of time during the calendar year, 12 times the average monthiy payroll for the
current year. However, an estimate may be made by the department for any employer starting in business
if average payrolls are not available. This estimate must be adjusted by additional payment by the employer
or refund by the department, as the case may actually be, on December 31 of the current year. An
employer’s payroll must be computed by calculating all wages, as defined in 39-71-123, that are paid by
an employer.

8421} "Permanent partial disability” means a condition, after a worker has reached maximum
medical healing, in which a worker:

{a) has a medically determined physical restriction as a result of an injury as defined in 39-71-119;
and

{b} is able to return to work in some capacity, but the physical restriction impairs the worker’s
ability to work.

£93(22) "Permanent total disability” means a condition resulting from injury as defined in this
chapter, after a worker reaches maximum medical healing, in which a worker does not have a reasanable
prospect of physically performing regular employment. ‘Reguiar employment means work on a recurring
basis performed for remuneration in a trade, business, profession, or other occupation in this state. Lack
of immediate job openings is not a factor to be considered in determining if a worker is permanently totally
disabled.

20423} The "plant of the employer” includes the place of business of a third person while the
employer has access to or control over the place of business for the purpose of carrying on the employer’s
usual trade, business, or occupation.

+24(24) "Primary medical services" means treatment prescribed by a treating physician, for
conditions resulting from the injury, necessary for achieving medical stability.

+224{25) "Public corporation" means the state or any county, municipal corporation, school district,

& -4 - HB 200
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city, city under a commission form of government or special charter, town, or village.

+23}426) "Reasonably safe place to work™ means that the place of employment has been made as
free from danger to the life or safety of the employee as the nature of the employment will reasonably
permit.

+24}427) "Reasonably safe tools and appliances" are tools and appliances as that are adapted to and
that are reasonably safe for use for the particular purpose for which they are furnished.

{2B1(28) "Secondary medical services” means those medical services or appliances that are
considered not medically necessary for medical stability. The services and appliances include but are not
limited to spas or hot tubs, work hardening, physical restoration programs and other restoration programs
designed to address disability and not impairment, or equipment offered by individuals, clinics, groups,

hospitals, or rehabilitation facilities.

{28) "Sole proprietor” means the person who has the exclusive legal right or title to or ownership
of a business enterprise.

26H30] "Temporary partial disability” means a condition resulting from an injury, as defined in
39-71-119, in which a worker, prior to maximum healing:

{a) is temporarily unable to return to the position held at the time of injury because of a medically
determined physical restriction;

{b) returns to work in a modified or alternative employment; and

{c) suffers a partial wage loss.

#4{31) "Temporary service contractor” means ary a person, firm, association, or corporation
conducting business that employs individuals directly for the purpose of furnishing the services of those
individuals on a part-time or temporary basis to others.

28+(32) "Temporary total disability” means a condition resulting from an injury, as defined in this
chapter, that results in total loss of wages and exists until the injured worker reaches maximum medical
healing.

{284(33) "Temporary worker” means a worker whose services are furnished to another on a
part-time or temporary basis to substitute for a permanent employee on leave or to meet an emergency or
short-term workload.

{30}({34) "Treating physician™ means a person who is primarily responsible for the treatment of a

worker's compensable injury and is:
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(a} a physician licensed by the state of Mantana under Title 37, chapter 3, and has admitting
privileges to practice in one or more haspitals, if any, in the area where the physician is located;

{b) a chiropractor licensed by the state of Montana under Title 37, chapter 12;

(c) a physician assistant-certified licensed by the state of Montana under Title 37, chapter 20, if
there is not a physician, as defined in subsection {3BHa} {34){a), in the area where the physician
assistant-certified is located;

{d) an osteopath licensed by the state of Mantana under Title 37, chapter 5; or

{e) a dentist licensed by the state of Montana under Title 37, chapter 4.

{3H(35) "Year", unless otherwise specified, means calendar year."

Section 2. Section 39-71-117, MCA, is amended to read:

"39-71-117. Employer defined. (1) "Employer” means:

{a) the state and each county, city and county, city school district, and irrigation district, all other
districts éstablished by law, and all public corporations and quasi-public corporations and public agencies
therein and every each person, every each prime contractor, and every each firm, voluntary association,
limited liability company, and private corporation, including any public service corporation and including an
independent contractar who has any person in service under any appointment or contract of hire, expressed
or impiied, oral or written, and the legal representative of any deceased employer or the receiver or trustee
theroof,;

(b} any association, cerporation, limited liability company, or organization that seeks permissior;
and meets the requirements set by the department by rule for a group of individual employers to operate
as seif-insured under plan No. 1 of this chapter; and

{c) any nenprofit association,_limited liability company, or corporation or other entity funded in
whole or in part by federal, state, or local government funds that places community service participants,
as defined in 39-71-118B(1){f), with nonprofit organizations or associations or federal, state, or local
government entities.

(2) A temporary service contractor is the employer of a temporary worker for premium and loss
experience purposes.

(3) An employer defined in subsection (1) who wiilizes uses the services of a worker furnished by

another person, association, contractor, firm, limited liability company, or corporation, other than a
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temporary service contractor, is presumed to be the employer for workers’ compensation premium and loss
experience purposes for work performed by the worker. The presumption may be rebutted by substantial
credible evidence of the following:

{a) the person, association, contractor, firm, limited liability company, or corporation, other than

a temporary service contractor, furnishing the services of a worker to another retains control over all
aspects of the work performed by the warker, both at the inception of employment and during all phases
of the work; and

{b} the person, association, contractor, firm, limited liability company, or corparation, other than
a temporary service contractor, furnishing the services of a worker to another has obtained workers’
compensation insurance for the worker in Montana both at the inception of employment and during all
phases of the work performed. |

{4) Notwithstanding the provisions of subsection {3), an interstate or intrastate common or contract
motor carrier doing business in this state who utilizes uges drivers in this state is considered the employer,
is liable for workers’ compensation premiums, and is subject to loss experience rating in this state unless:

{a} the driver in this sfate is certified as an independent contractor as provided in 39-71-401(3);
or

(b} the person, assaciation, contractor, firm, limited liability company, or corporation furnishing
drivers in this state to a motor carrier has obtained workers” compensation insurance on the drivers in

Montana both at the inception of employment and during all phases of the work performed.”

Section 3. Section 39-71-118, MCA, is amended to read:

"39-71-118. Employee, worker, and volunteer firefighter defined. (1) The terms term "employee”
or "worker"” means:

(a) each person in this state, including a contractor other than an independent contractor, who is
in the service of an employer, as defined by 39-71-117, under any appointment or contract of hire,
expressed or implied, oral or written. The terms include aliens and minors, whether lawfully or unlawfully
employed, and all of the elected and appointed paid public officers and officers and members of boards of

directors of quasi-public or private corporations, except those officers identified in 39-71-401(2), while

rendering actual service for the corporations for pay. Casual employees, as defined by 39-71-1186, are

included as employees if they are not otherwise covered by workers’ compensation and if an employer has
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elected to be bound by the provisions of the compensation law for these casual employments, as provided
in 39-71-401(2). Household or domestic serviee gmployment is excluded.

{b) any juvenile performing work under authorization of a district court judge in a delinquency
prevention or rehabilitation program;

(c} aperson receiving on-the-job vocational rehabilitation training or other an-the-job training under
a state or federal vocational training program, whether or not under an appointment or contract of hire with
an employer, as defined in this chapter, and whether or not receiving payment from a third party. Howevaer,
this subsection does not apply to students enrolled in vocational training programs, as outlined in this
subsection, while they are on the premises of a public .school or community college.

{d) students enrolled and in attendance in programs of vocational-technical education at designated
vocational-technical centers;

(e} an aircrew member or other person employed as a volunteer under 67-2-105;

(f} a person, other than a juvenile as defined in subsection (1}{b), performing community service
for a nonprefit organization or association or for a federal, state, or local government entity under a court
order, ar an order from a hearings officer as a result of a probation or parole violation, whether or not under
appointment or contract of hire with an employer, as defined in this chapter, and whether or not receiving
payment from a third party. For a person covered by the definition in this subsection {f}:

(i) compensation benefits must be limited to medical expenses pursuant to 39-71-704 and an
impairment award pursuant to 39-71-703 that is based upon the minimum wage established under Title 39,
chapter 3, part 4, for a full-time employee at the time of the injury; and

{ii} premiums must be paid by the employer, as defined in 39-71-117(3), and must be based upon
the minimum wage established under Title 39, chapter 3, part 4, for the number of hours of community
service required under the order from the court or hearings officer.

{g) aninmate working in a federally certified prison industries program autharized under 53-1-301.

{2) The terms defined in subsection {1) do not include a person who is:

fal participating in recreational activity and who at the time is relieved of and is not performing
prescribed duties, regardless of whether the person is using, by discount or otherwise, a pass, ticket,
permit, device, or other emolrument of employment; or

(b} performing voluntary service at a recreational facility and who receives no compensation for

those services other than meals, lodging, or the use of the recreational facilities.
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{3) The term "volunteer firefighter” means a firefighter who is an enrolled and active member of
a fire company organized and funded by a county, a rurai fire district, or a fire service area.

{4) (a) If the employer is a partnership, e sole proprietership proprietor, or a member-managed

limited liability company, the employer may elect to inciude as an employee within the provisions of this

chapter any member of the partnership, ef the owner of the sole proprietorship, or any member of the

limited liability company devoting full time to the partnership, ef proprietorship,_or limited liability company

business.
(b} Inthe event of an election, the employer must serve upon the employer’s insurer written notice
naming the partners, of sole proprietor, or members to be covered and stating the level of compensation

coverage desired by electing the amount of wages to be reported, subject to the limitations in subsection

(4)(d). A partner, oF sole proprietor, or member is not considered an employee within this chapter until

notice has been given.

(c) A change in elected wages must be in writing and is effective at the start of the next quarter
following notification.

{d} All weekly compensation benefits must be based on the amount of elected wages, subject to
the minimum and maximum limitations of this subsection. For premium ratemaking and for the
determination of weekly wage for weekly compensation benefits, the electing employer may elect not less
than $800 a month and not more than 1Y% times the average weekly wage, as defined in this chapter.

5) {a) If the employer is a guasi-public or a private corporation or a_manager-managed limited
liability company, the employer may elect to include as an employee within the provisions of this chapter
any corporate officer or manager exempted under 39-71-401(2}.

(b} In the event of an election, the employer shall serve upon the emplayer's insurer written notice
naming the corporate officer or manager to be covered and stating the level of compensation coverage

desired by electing the amount of wages to be reported, subject to the limitations in subsection {4){d). A

corporate officer or manager is not considered an employee within this chapter until notice has been given.

{c}] A change in elected wages must be in writing and is effective at the start of the next quarter

following notification.

d} All weekly compensation benefits must be based on the amount of elected wages, subject to

the minimum and maximum limitations of this subsection. For premium ratemaking and for the

determination_of the weekly wage for weekly compensation benetits, the electing employver may elect not
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less than $200 a week and not more than 1% times the average weekly wage, as defined in this chapter.

£B}6) The trustees of a rural fire district, a county governing body providing rural fire protection,
or the county commissioners or trustees for a fire service area may elect to include as an employee within
the provisions of this chapter any volunteer firefighter. A volunteer firefighter who receives workers’
compensation coverage under this section may not receive disability benefits under Title 19, chapter 17.

#}H7) An employee or worker in this state whose services are furnished by a person, association,
contractor, firm, limited liability company, or corporation, ather than a temporary service contractor, to an
employer, as defined in 39-71-117_ is presumed to be under the control and employment of the employer.
This presumption may be rebutted as provided in 38-71-117{3).

+#4{8] For purposes of this section, an "employee or worker in this state" means:

(a) a resident of Montana who is employed by an employer and whose empioymenf duties are
primarily carried out or controlled within this state;

(b) a nonresident of Montana whose principal employment duties are conducted within this state
on a regular basis for an employer;

{c} anonresident employee of an employer from another state engaged in the construction industry,
as defined in 39-71-116, within this state; or

(d) a nonresident of Montana who does not meet the raquirements of subsection {#Hb3} (8)(b) and
whose employer elects coverage with an insurer that allows an election for an employer whose:

() nonresident employees are hired in Montana;

(i) nonresident employees’ wages are paid in Montana;

(iii} nonresident employees are supervised in Montana; and

{iv) business records are maintained in Montana.

{819) Aninsurer may require coverage for all nonresident employees of a Montana employer who
do not meet the requirements of subsection b} (B)(b) or {A4e} (8){d] as a conditicn of approving the
election under subsection {FHd} (8)(d})."

Section 4, Section 39-71-315, MCA, is amended to read:
"39-71-315. Prohibited actions -- penalty. {1) The following actions by a medical provider
constitute violations and are subject to the penalty in subsection (2):

(a) failing to document, under oath, the provision of the services or treatment for which

Q/ -10- HB 200
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compensation is claimed under chapter 72 or this chapter; or
{b) referring a worker for treatment or diagnosis of an injury or iliness that is compensable under
chapter 72 or this ch_apter to a facility owned wholly or in part by the provider, unless the provider informs
the worker of the ownership interest and provides the name and addrass of alternate facilities, if any exist,
{2) A person who violates this section may be assessed a penaity of not less than $200 or more
than $500 for each offense. The department shall assess and collect the penalty.

{3) Subsection (1){b) does not apply to medical services provided to an injured worker by a treating

physician with an _ownership_interest in a managed care organization that has been certified by the

depariment.”

Section 5. Section 39-71-318, MCA, is amended to read:
"39-71-318. Hearings -- rules of evidence -- conduct. (1) The statutory and eemmen—iaw

common-law rules of evidence do not apply to a hearing before the department under this chapter.

{2} A hearing under this chapter may be conducted by telephone or by videoconference."

Section 6. Section 39-71-401, MCA, is amended to read:

"39-71-401. Employments covered and employments exempted. (1) Except as provided in
subsection (2}, the Workers’' Compensation Act applies to all employers, as defined in 39-71-117_ and to
all employees, as defined in 39-71-118. An employer who has any employee in service under any
appointment or contract of hire, expressed or implied, oral or written, shall elect t¢ be bound by thé
provisions of compensation plan No. 1, 2, or 3, Each employee whose employer is bound by the Workers’
Compensation Act is subject to and bound by the compensation pian that has been elected by the
employer.

(2} Unless the employer elects coverage for these employments under this chapter and an insurer
allows sueR an eiection, the Workers’ Compensation Act does not apply to any of the following
employments:

{a) household and domestic employment;

{b} casual employment as defined in 39-71-116;

{c) employment of a dependent member of an employer’'s family for whom an exemption may be

claimed by the employer under the federal internal Revenue Code;

-11 - HB 200
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(d) employment of sole proprietors, er working members of a partnership, or working members of

a member-managed limited liability company, except as provided in subsection (3);

(e) employment of a broker or salesman performing under a license issued by the board of realty
regulation;

{(fi employment of a direct seller engaged in the sale of consumer products, primarily in the
customer’s home;

{g) employment for which a rule of liability for injury, occupational disease, or death is provided
under the laws of the United States;

{h) employment of amy a person performing services in return for aid or sustenance only, except
employment of a volunteer under 67-2-105;

(i) employment with ary a railroad engaged in interstate commerce, except that railroad
construction work is included in and subject to the provisions of this chapter;

() employment as an official, including a timer, referee, or judge, at a school amateur athletic
event, unless the person is otherwise empioyed by a school district;

(k} apy employment of a person performing services as a newspaper carrier or free-lance

correspondent if the person performing the services or a parent or guardian of the person perfarming the
services in the case of a minor has acknowledged in writing that the person performing the services and
the services are not covered. As used in this subsection, "free-lance correspondent” is a person who
submits articles or photographs for publication and is paid by the article or by the photograph. As used in
this subsection, "newspaper carrier":

(il is a person who provides a newspaper with the service of delivering newspapers singly or in
bundtes; but

{ii} does not include an employee of the paper who, incidentally to the employee’s main duties,
carries or delivers papers,

{l} cosmetologist’s services and barber’s services as defined in 39-51-204(1)(}};

(m) a person who is employed by an enrolled tribal member who—eperates or_an association,
business, corporation, or other entity that is at least 51% awned by an enrolled tribal member or members,
whose business is conducted solely within the extetior boundaries of an Indian reservation;

{n) an officer of a quasi-public or a private corporation or manager of 8 manager-managed limited

liability company who qualifies under one or mare of the following provisions:

_ -12- HB 200
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(i) the officer or manager is enqaqed‘in the ordinary duties of a worker for the corporation or the

limited liability company and does not receive any pay from the corporation or the limited liability company

for performance of the duties;

(i) _the officer or manager is engaged primarily in household employment for the corperation or the

limited liability company;

(iii)_the officer or manager owns 20% or more of the number of shares of stock in the corporation

or owns 20% or more of the limited liability company: or

(iv) the officer or manager is the spouse, child, adopted child, stepchild, mother, father, son-in-law

daughter-in-law, nephew, niece, brother, or sister of a corporate officer who owns 20% or more of the

number of shares of stock in_the corparation or who owns 20% or more of the limited liability company.

(3] (a) A sole proprietor, e a working member of a partnership,_or a working member of a

member-managed jimited liability company who represents to the public that the person is an independent
contractor shall elect to be bound personally and individually by the provisions of compensation plan No.
1, 2, or 3 but may apply to the department for an exemption from the Workers’ Compensation Act.

{b) The application must be made in accordance with the r’ules adopted by the department. The
department may deny the application only if it determines. that the applicant is not an independent
contractor. |

{c) When an application is approved by the department, it is conclusive as to the status of an
independent contractor and precludes the applicant from obtaining benefits under this chapter.

(d) When an election of an exemption is approved by the department, the election remains effective
and the independent contractor retains the status as an independent contractor until the independent
contractor notifies the department of any change in status and provides a description of present work

status.
{E} A PERSON WHO MAKES A FALSE STATEMENT OR MISREPRESENTATION CONCERNING
THAT PERSON’S STATUS AS AN EXEMPT INDEPENDENT CONTRACTOR IS SUBJECT TO A CIVIL

PENALTY OF $1,000. THE DEPARTMENT MAY IMPOSE THE PENALTY FOR EACH FALSE STATEMENT

OR MISREPRESENTATION. THE PENALTY MUST BE PAID TO THE UNINSURED EMPLOYERS' FUND. THE

LIEN PROVISIONS OF 39-71-506 APPLY TC THE PENALTY IMPOSED BY THIS SECTION.

{e}{F) If the department denies the application for exemption, the applicant may contest the denial

by petitioning for review of the decision by an appeals réferee in the manner provided for in 39-51-1109.
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An applicant dissatisfied with the decision of the appeals referee may appeal the decision in accordance
with the procedure established in 39-51-2403 and 39-51-2404.

{4) (a) A private corporation or a manager-managed limited liability company shal provide coverage

for its efficers—and-other employees under the provisions of compensation plan No. 1, 2, or 3. Meweves

offiser-of A quasi-public corporation, a private corporation, or a manager-managed limited liability company
may elect retto—be-bound-as—ar—employee—under-this—ehapter coverage for its corporate officers or

managers, who are otherwise exempt under subsection (2}, by giving a written notice—en-a-ferm-previded

by-the-dopartment—served in the following manner:

(i) if the employer has elected to be bound by the provisions of compensation plan No. 1, by

delivering the notice to the board of directors of the corporation or to the management organization of the

manager-managed limited liability company emplayerand-te-the-departrment; or

(i) if the employer has elected to be bound by the provisions of compensation plan No. 2 or 3, by
delivering the notice to the board of directors of the corporation or to the management organizatian of the
manager-managed limited liability company empleyer—te-the-department; and to the insurer.

{b) If the employer changes plans or insurers, the effiser’'s employer's previous election is not

effective and the offieer employer shall égain serve notice as—prewvided to its insurer and to its board of

diractors or the management organization of the manager-managed limited liability company if the efficer

emplover elects pet to be bound.
te}{5] The appaointment or election of an employee as an officer of a corporation,_a partner in a

partnership, or a member_in_or a_manager of a limited liability company for the purpose of exeluding

exempting the employee from coverage under this chapter does not entitle the officer,_partner, member,

or manager te-electF+

swearng-urder46—7-202-i-the-otficertalsifies-the-notioe to exemption from coverage.

{6H6] Each employer shall post a sign in the workplace at the locations where notices to employees

are normally posted, informing employees about the employer’'s current provision of .compensation
insurance. A workplace is any location where an employee performs any work-related act in the course of
employment, regardless of whether the location is temporary or permanent, and includes the place of

business or property of a third person while the employer has access to or control over the place of
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business or property for the purpose of carrying on the employer’s usual trade, business, or occupation.
The sign must be provided by the department, distributed through insurers or directly by the department,
and posted by empioyers in accordance with rules adopted by the department. An employer who purposely

or knowingly fails to post a sign as provided in this subsection is subject to a $50 fine for each citation.”

Section 7. Section 39-71-405, MCA, is amended to read:
"39-71-405. Liability of employer who contracts work out -- EXCEPTION. {1) Ans EXCEPT AS

PROVIDED IN SUBSECTION (4], AN employer who contracts with an independent contractor to have work

performed of a kind whieh that is a regular or a recurrent part of the work of the trade, business,
occupation, or profession of sweh the employer is liable for the payment of benefits under this chapter to
the employees of the contractor or the subcontractor if the contractor gr_subcontractor has not properly
complied with the coverage requirements of the Werkers Workers’ Compensation Act. £&¥ An insurer who
becomes liable for payment of benefits may recover the amount of benefits paid and to be paid and
necessary expenses from the contractor or_subcontractor primarily liable therein.

(2) Where When an employer contracts to have any work to be done by a contractor, other than
an independent contractor, and the work se contracted to be done is a part or process in the trade or
business of the employer, then the employer is liable to pay all benefits under this chapter to the same
extent as if the work were done without the intervention of the contractor, and the work se contracted to
be done shalt may not be construed to be casual employment. Mhere When an employgr contracts work
to be done as specified in this subsection, the contractor and the contractor’s employees shal come under
that plan of compensaticn adopted by the employer.

(3) Where When an empiayer contracts any work to be done, wholly or in part for the employer,
by an independent contractor, where when the work se contracted to be done is casual employment as to
sueh the employer, then the contractor shail-beseme is the employer for the purposes of this chapter.

{4) (A) AN EMPLOYER IS NOT LIABLE FOR INJURIES INCURRED BY ANYONE WORKING FOR AN

INDEPENDENT CONTRACTOR IF THE EMPLOYER, AT THE TIME THAT A CONTRACT IS EXECUTED WITH

AN INDEPENDENT CONTRACTOR, VERIFIES IN A NOTARIZED WRITING SIGNED BY BOQTH THE EMPLOYER

AND THE CONTRACTOR THAT:
) THE CONTRACTOR HAS PROVIDED TO THE EMPLOYER A COPY OF THE CURRENT
INDEPENDENT CONTRACTOR EXEMPTION {SSUED BY THE DEPARTMENT PURSUANT 70 39-71-401(3)
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FOR THE TYPE OF WORK THAT THE CONTRACTOR WILL BE DOING FOR THE EMPLOYER; AND

{Il THE CONTRACTOR:

{A] HAS STATED, UNDER PENALTY OF PERJURY, THAT THE CONTRACTOR WILL PERSONALLY

PERFQRM ALL OF THE WORK REQUIRED OF THE CONTRACTOR BY THE CONTRACT WITHQUT HIRING

ANY EMPLOYEE, ASSISTANT, OR SUBCONTRACTOR WHO IS NOT COVERED BY WORKERS'

COMPENSATION INSURANCE; OR

(B} HAS PROVIDED TO_ THE EMPLOYER A CERTIFICATE OF CURRENT WORKERS'

COMPENSATION INSURANCE COVERAGE FOR THE CONTRACTOR'S EMPLOYEES.

(B} A PERSON WHO MAKES A FALSE STATEMENT OR MISREPRESENTATION IN CONNECTION
WITH THE WRITTEN STATEMENT PROVIDED FOR IN SUBSECTION (4}{A) IS SUBJECT TO A CIVIL

PENALTY OF $1,000. THE DEPARTMENT MAY IMPOSE THE PENALTY FOR EACH FALSE STATEMENT

ORMISREPRESENTATION. THE PENALTY MUST BE PAID TO THE UNINSURED EMPLOYERS' FUND. THE
LIEN PROVISIONS OF 39-71-506 APPLY TO THE PENALTY IMPOSED BY THIS SECTION.

(5) IF A DISPUTE ARISES CONCERNING WHETHER AN EMPLOYER IS ENTITLED TO THE DEFENSE
PROVIDED IN SUBSECTION (4), THE EMPLOYER HAS THE BURDEN OF PROVING COMPLIANCE WITH THE

PROVISIONS OF SUBSECTION (4)."

Section 8. Section 39-71-432, MCA, is amended to read:
"39-71-432. Definitions. As used in 39-71-433, the foilowing definitions apply:
(1) "Business entity” means a business enterprise owned by a single person, corporatioh,

organization, business trust, trust, partnership, limited liability company, joint venture, association, or ather

business entity.
(2) "Group" means two or more businass entities that join together with the approval of the -
department to purchase individual workers’ compensation insurance policies covering each business entity

that is part of a group.”

Section 9. Section 39-71-433, MCA, is amended to read:
"39-71-433. Group purchase of workers’ compensation insurance. (1) On receiving approval of
the department, two or more business entities may join together to form a group to purchase individual

workers’ compensation insurance policies cavering each member of the group.
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{2) To be eligible to join a new group that is forming, the department shall determine that a
business entity is engaged in a business pursuit that is the same as or similar to the business pursuits of
the other entities participating in the group.

{3) The department shall establish a certification program for groups organized under this section
and shall issue to eligible business entities certificates of approval that authorize formation and maintenance
of a group.

(4} The department by rule shall adopt‘ forms, criteria, and procedures for the issuance of
certificates of approval to groups under this section.

(6} A group certified under this section may add additional members without approval from the

department if the additional members meet the specific criteria identified in the original application and any
modifications to the criteria, as approved by the department.

{B}{6] A group certified under this section may purchase individual workers’ compensation

insurance policies covering each member of the group from any insurer authorized to write waorkers’
compensation insurance in this state, except that the state fund, as defined in 39-71-2312, has the right
to refuse coverage of a group and its pian of operation but cannot refuse coverage to an individual
employer. Under an individual policy, the group is entitled to a premium or volume discount that would be
applicable to a policy of the combined premium amount of the individual policies.

8+7) A group shall apportion any discount or pelicyholder dividend received on workers’
compensation insurance coverage among the members of the group according te a formula adopted in the
plan of operation for the group. - ‘,

+#}H8) A group shall adopt a plan of operation that must include the composition and selection of
a governing board, the methods for administering the group, the eligibility requirements to join the group,
and guidelines for the workers’ compensation insurance coverage obtained by the group, including the
payment of premiums, the distribution of discounts, and the method for providing risk management. A

group shall file a copy of its plan of operation with the department.”

Section 10. Section 39-71-503, MCA, is amended to read:
"39-71-503. Administration of fund -- appropriation. (1) The departrent shall administer the fund
and shall pay all proper benefits to injured employees of uninsured employers.

(2) Surpluses and reserves may not be kept for the fund. The department shall make sueh
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1 payments as that it considers appropriate as funds become available from time to time. The payment of
2 weekly disability benefits takes preference over the payment of medical benefits. Nedurpsum Lump-sum
3 payments of future projected benefits, including impairment awards, may not be made from the fund. The
4 board of investments shali invest the money of the fund,_and the investment income must be deposited in
5  the fund. The cost of administration of the fund must be paid out of the money in the fund.
6 (3) The amounts necessary for the payment of benefits from this fund are statutorily appropriated,
7  as provided in 17-7-502, from this fund."”
8 | |
9 Section 11. Section 39-71-504, MCA, is amended.to read:
10 "39-71-504. Funding of fund -- option for agreement between department and injured employee,
11 The fund is funded in the following manner:
12 (1) The department may require that the uninsured employer pay to the fund a penalty of either
13 up to double the premium amount the employer wbuld have paid on the payroll of the employer’s workers
14 - in this state if the employer had been enrolled with compensation plan No. 3 or $200, whichever is greater.
15 In determining the premium amount for the calculation of the penalty under this subsectiqn, the department
16 shall make an assessment on how much premium woutd have beeﬁ paid on the employer’s past 3-year
17  payroll for periods within the 3 years when the.er‘nployer was uninsured. An-assessmant-for-payrolpaid
18  by-the-uninsured-employer-for-any-tine-priorto-duly—1-1877 -may-not-bo-rrade-
19 {2) & The fund shall receive from an uninsured empioyer an amount equal to all benefits paid or
20 to be paid from the fund to an injured employee of the uninsured employer. Hewever—the—uninsured
21
22
23
24 (3) The department may determine that the $1,000 assessments that are charged against an
25 insﬁrer in each case of an industrial death under 39-71-902(1) skall must be paid to the uninsured
26  employers’ fund rather than the subsequent injury fund.
27 (4} The department may enter into an agreement with the injured employee or the employee’'s
28 beneficiaries to assign to the employvee or the beneficiaries all or part of the funds received by thé
29 department from the uninsured employer pursuant to subsection 4—2-)-(-3-!- 2.7
30
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Section 12, Section 39-71-507, MCA, is amended 1o read:

"39-71-507. Department to order uninsured employer to cease operations -- noncompliance with
order a misdemeanor -- coordination of remedies. (1) When the department discovers an uninsured
employer, it shall order ki the employer to cease operations until ke the employer has elected to be bound
by a compensation plan.

{2} When the department discovers a person, business, or other entity functioning as a prime

contractor that has subcontracted for the services of an uninsured employer, it may order the person,

business, ar other entity functioning as a prime contractor to eease CAUSE all operations PERFORMED BY

THE UNINSURED EMPLOYER TQ CEASE AT WORKSITES CONTROLLED BY THE PRIME CONTRACTOR until

the uninsured employer has elected to be bound by a compensation plan. IF AFTER 3 BUSINESS DAYS

FOLLOWING THE ORDER BY THE DEPARTMENT THE PERSON, BUSINESS, OR OTHER ENTITY

FUNCTIONING AS A PRIME CONTRACTOR HAS NOT COMPLIED WITH THE ORDER, THE DEPARTMENT
MAY ORDER THE PRIME CONTRACTOR TO CEASE ALt OPERATIONS AT THE AFFECTED WORKSITES.

{24{3) An employer who does nat comply with the department’s order to cease operations is guilty
of a misdemeanor. Each day of viclation is a separate offense. The county attorney may prosecute a
criminal action under this subsection in the county in which the violation occurs. Prosecution under this
subsection does not bar the department from enforcing its order by a civil action,

(4] A person, business, or other entity functioning as a prime contractor that does nat comply with

the department’s order to cease all operations is _guilty of 8 misdemeanor. Each day of violation is a

separate offense. The county attorney may preosecute a criminal action under this subsection in the county

in_which_the violation occurs. Prosecution under this subsection does not bar the department from

enforcing its order by a civil action. In addition, the department may assess a penalty against the person

business, or gther entity functioning as a prime contractor of not more than $1,000 per day for_each day

+31(8) The department may institute and maintain in the name of the state, through the attorney
general or the county attorney of the county in which the violation accurs, an action for an injunction order
or other civil remedy in district court to enforce its order to cease operations.

46} The remedies provided in 39-71-506 and subsections {2}-anrd—3+ {3) through (B) of this

section are not mutually exclusive and may be pursued concurrently.”
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Section 13. Section 39-71-516, MCA, is amended to read:

"39-71-5616. District court venue and jurisdiction for independent cause of action. An injured
employee or an employee’s beneficiaries pursuing an independent cause of action pursuant to 39-71-515
must shall bring suek the action in the district court in the district where the claimant resides or where the
alleged violation occurred. The court may grant sueh interim relief as that it considers appropriate, including

but not limited to injunctive relief, attachment, or receivership. The court may reguest the workers’
compensation judge 1o determine the amount of recoverable damages due to the employee.”

5ecfion 14. Section 38-71-710, MCA, is amended to read:

"39-71-710. Termination of benefits upon retirement. (1) If a claimant is receiving disability or
rehabilitation compensation benefits and the claimant receives social security retirement benefits or is
eligible to receive full social security retirement benefits, the claimant is considered to be retired. When the
claimant is considered retired, the liability of the insurer is ended for payment of wage-supplerent;
permanent total disability; and rehabilitation compensation benefits. However, the insurer remains liable for
temporary total disability benefits, any impairment award, and medical benefits.

(2) If a claimant who is eligible to receive social security retirement benefits and is gainfully
employed suffers a work-related injury, the insurer retains liability for temporary total disability benefits,

any impairment award, and medical bensfits."

Section 15. Section 38-71-721, MCA, is amended to read:

"39-71-721. Compensation for injury causing death -- limitation. (1) (a} If an injured employee dies
and the injury was the proximate cause of sweh death, then the beneficiary of the deceased is entitled to
the same compensation as though the death accurred immediately following the injury. A beneficiary's
eligibility for benefits commences after the date of death, and the benefit level is established as set forth
in subsection {2).

(b} The insurer is entitled to recover any overpayments or compensation paid in a lump sum to a
worker prior to death but not yet recouped. The insurer shall recover sweh the payments from the
beneficiary’s biweekly payments as provided in 39-71-741(5).

(2) To beneficiaries as defined in 39-71-116{3Ha}(4)(a) through +3He} (4)(d), weekly compensation

benefits for an injury causing death are 66 2/3% of the decedent’s wages. The maximum weekly
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compensation benefit may not exceed the state’s average weekly wage at the time of injury. The minimum
weekly compensation benefit is 50% of the state’s average weekly wage, but in no event may it exceed
the decedent’s actual wages at the time of his death.

(3) To beneficiaries as defined in 39-71-116{3Het{4}{e) and {3H# [4}f), weekly benefits must be
paid to the extent of the dependency at the time of the injury, subject to a maximum of 66 2/3% of the
decedent’s wages. The maximum weekly compensation may not exceed the state’s average weekly wage
at the time of injury.

(4} If the decedent leaves no beneficiary as-dofired- 38113118, a lump-sum payment of $3,000
must be paid tc the decedent’s surviving parent or parents.

{6) If any beneficiary of a deceased employee dies, the right of sueh the beneficiary to
compensation under this chapter ceases. Death benefits must be paid to a surviving spouse for 500 weeks
subsequent to the date of the deceased employee’s death or until the spouse’s remarriage, whichever
occurs first. After benefit payments cease to a surviving spouse, death benefits must be paid to
beneficiaries, if any, as defined in 39-71-1163Hb} (4)(b) through {3HeH {4)(d).

(6} In all cases, benefits must be paid to beneficiaries—as-defined-ir-39-721+116.

(7} Benefits paid under this section may not be adjusted for cost of living as provided in 39-71-702.

Section 16. Section 39-71-723, MCA, is amended to read:

"39-71-723. How compensation to be divided among beneficiaries. Compensation due to
beneficiaries shal must be paid to the surviving spouse, if any, or if none, then divided equally among or
for the benefit of the children. In cases where in which beneficiaries are a surviving spouse and‘stepchiidren
of sueh the spouse, the compensation shalt must be divided equally among all beneficiaries. Compensation
due to beneficiaries as defined in 39-71-11643He}(4){e) and {3HH (4)(f), where when there is more than

one, shalt must be divided equitably among them, and the question of dependency and amount thereef-shal
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be is a question of fact for determination by the department.”

Section 17. Section 39-71-737, MCA, is amended to read:
"39-71-737. Compensation to run consecutively -- exceptions. Compensation shal must run
consecutively and not concurrently, and payment shalt may not be made for two classes of disability over

the same pericd, except that impairment awards and auxiliary rehabilitation benefits may be paid

concurrently with other classes of benefits—s

i b

Section 18. Section 39-71-802, MCA, is amended to read:

"39-71-902. Fund to receive payment from insurer for each death under chapter -- assessment of
insurers. (1) In every gach case of the death of an employee under this chapter, the insurer shall pay to the
fund the sum of $1,000. In addition, the department may assess evesy each insurer an amount not to
exceed 5% of the compensation paid in Montana in the preceding fiscal year. The assessment must be
transmitted annually to the subsequent injury fund by the employer or insurer. The board of investments

shall invest the money of the fund, and the investment income must be deposited in the fund. The cost of

administration of the fund must be paid out of money in the fund.

(2} When, in the judgment of the department, the amount of money in the subsequent injury fund
is such that there is a surplus above and beyond projected liabilities and administrative costs, the
department may at its discretion suspend or reduce further collection of assessments for a period of time

determined by the department.”

Section 19. Section 39-71-1108, MCA, is amended 1o read:

"39-71-1108. Physician self-referral prohibition. (1) Uniess authorized by the insurer, a treating
physician may not refer a claimant to a health care facility at which the physician does not directly provide
care or services when the physician has an investment interest in the facility, unless there is a
demonstrated need in the community for the facility and alternative financing is not available. The insurer
or the claimant is not liable for charges incurred in violation of this section.

(2) _Subsection (1) does not apply to care or services provided directly to an injured worker by a

treating physician_with an ownership interest in 8 managed care crqanization that has been certified by the

& -22- HB 200
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department.”

Section 20. Section 39-71-2103, MCA, is amended to read:

"39-71-2103. Employer permitted to carry on business and settle directly with employee --
individual liability. {1} |f suek the employer making sueh the election shal-be is found by the department
and the Montana self-insurers guaranty fund to have the requisite financial ability to pay _the compensation
and benefits in this chapter previded-for, then the department, with the concurrence of the guaranty fund,
shall grant to the employer permission to carry on his business for the fiseal year within which sueh the
election is made and suek proof filed, or the remaining portion of sueh the fiseal year, and to make such
payments directly to kie the employees as they may become entitled to receive the same payments.

{2} Each individual employerin an association, corporation, limited liability company, or organization
of employers given permission by the department to operate as self-insured under plan No. 1 of this chapter
is jointly and severally liable for all obligatians incurred by the assaciation, corporation, limited liability
company, or organization under this chapter. An association, corporation, limited liability company, or
organization of employers given permission to operate as self-insured must shall maintain excess liability

coverage in amounts and under suek conditions as provided by rules of the department.”

Section 21, Section 39-71-2411, MCA, is amended to read:

"39-71-2411. Mediation procedure. {1) Except as otherwise provided, a claimant or an insurer
having a dispute relating te benefits under chapter 71 or 72 of this title may petition the department for
mediation of the dispute.

(2) A party may take part in mediation proceedings with or without representation.

(3) The mediator shall review the department file for the case and may receive any additional
documentation or argument either party submits.

{4} The mediator shall request that each party offer argument summarizing the party’s position.

- A party’s argument must fully present the party’s case. The argument is not limited by the rules of

evidence.
(5} After the parties have presented all their information and argument to the mediator, ke the

mediator shall recommend a solution to the parties within a reasonable time to be established by rule.

{6) A party shall notify the mediator within 4B 28 25 days of the mailing of his the mediator’s

' -23- HB 200
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report whether the party accepts the mediator’s recommendation. If either party does not accept the
mediator’s recommendation, the party may petition the workers’ compensation court for resolution of the
dispute.

(7) (a) If a mediator determines that either party failed to cooperate in the medivation process, the
mediator shall prepare a written report setting forth the determination and the grounds for the
determination. The report must be mailed to the parties and to the workers’ compensation court. Unless
a party disputes the determination as set forth in subsection (7}{c}), the parties shall repeat the mediation
process, but only one time.

{b) A mediator may determine that a party has failed to cooperate in the mediation process only
if the party faiied to:

(i) supply information or offer a summary of the party’s positiocn as reasonably requested by the
mediator;

(i) attend scheduled mediation conferences unless excused by the mediator; or

(iii} listen to and review the information and position offered by the opposing party.

(c) If a party disputes a mediator’s determination that the party failed to cooperate in the mediation
process, the party may file a petition with the workers’ compensation court. Upon receipt of a petition, the
court shall summon the parties and the mediator to determine by oral discussion whether the mediator’s
determination of noncooperation is supportable. if the court finds that the mediator’'s determination is

supportable, the court may order the parties to attempt a second time to mediate their dispute.”

Section 22. Section 39-71-2905, MCA, is amended to read:

"39-71-29056. Petition to workers’ compensation judge. A claimant or an insurer who has a dispute
concerning any benefits under chapter 71 of this title may petition the workers’ cornpensation judge for
a determination of the dispute after satisfying dispute resolution requirements otherwise provided in this

chapter. In addition, the_district court that has jurisdiction over 8 pending action under 39-71-5156 may

request the workers’ compensation judae to determine the amount of recoverable damages due to the
empioyee. The judge, after a hearing, shail make a determination of the dispute in accordance with the law
as set forth in chapter 71 of this title. if the dispute relates to benefits due to a claimant under chapter 71,
the judge shall fix and determine any benefits to be paid and specify the manner of payment. After parties

have satisfied dispute resolution requirements provided elsewhere in this chapter, the workers’
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compensation judge has exclusive jurisdiction to make determinations concerning disputes under chapter
71, except as provided in 39-71-317 and 39-71-518. The penalties and assessments allowed against an
insurer under chapter 71 are the exclusive penalties and assessments that can be assessed by the workers’

compensation judge against an insurer for disputes arising under chapter 71."

Section 23. Section 39-72-601, MCA, is amended to read:

“39-72-601. Medical panel. {1} The department shall develop a list of physicians to serve on the
occupational disease medical panel. The list may include physicians nominated by the board of medical
examiners. A physician on the panel must be certified by his the physician’s specialty board or be eligible
for certification in the specialty area appropriate to the claimant’s condition in relation to this chapter.

{2) The department shall select a panel physician to examine a claimant, as réquired. The

department shall appeint, as required, ere-member-of-the-panel-to-be-the-ehairman a physician as the

presiding officer.”

Section 24. Section 39-72-602, MCA, is amended to read:

"39-72-602. Insurer may accept Iiabilify -- procedure for medical examination when insurer has not
accepted liability. {1) An insurer may accept liability for a claim under this chapter based on information
submitted to it by a claimant.

{2) In order to determine the compensability of claims under this chapter when an insurer has not
accepted liability, the following procedure must be followed:

(a) The department shall direct the claimant to a member of the medical panel for an examination.
The panel member shall conduct an examination to determine whether the claimant is totally disabled and
is suffering from an occupational disease. The panel member shall submit a report of kis the member's
findings to the department.

{b) Either the claimant or the insurer may, within 20 days after the receipt of the report by the first
panel member, reqﬁest that the claimant be examined by a second panel member. If a second examination
is requested, the department shall direct the claimant to a second panel member who shall conduct an
examination to détermine whether ho-believes the claimant is totally disabled and is suffering from an

occupational disease. The panel member shall submit a report of his the member’s findings to the

department.

- 25 - HB 200
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submitted-to-three-members-ef-tho-medical-pancfor+eview—A The medical panel member orthe-panel
may, in order to asmst—the—paaehnen%er-ﬂaa-panel—m—reaemng reach a conclusion, consult with the
claimant’s attending physician. The reports from the two examining physicians must be sent by the
department to the presiding offic.t-ar of the panel. The three-panel-members presiding officer shall issue a

report concerning the claimant’s physical condition and whether the claimant is suffering from an
occupational disease.

(c} (i} If a second examination is not requested, the department shail issue its order determining
whether the claimant is entitled to occupational disease benefits based on the report ‘of the first examining
physician.

(ii} |f a second examination is requested, the department shall issue its order ‘bas.ed on the report

of the three-members-ei-the-mediecal-panel presiding officer.

examined-the-claimant-and-the-panel-ehairman- |f the panel ehairman presiding officer has examined the

claimant, the panel-chairman department shall appoint another member-of-the-medical-panel-to-be-the third
rmember presiding officer.”

Section 25. Section 39-72-612, MCA, is amended to read:

"39-72-612. Hearing and appeal to workers’ compensation judge. (1) Within 20 days after the
department has issued its order of determination as to whether the c!_aimant is entitled to benefits under
this chapter, a party may request a hearing. In order to perfect an appeal to the workers' cocmpensation
judge, the appealing party shall request a hearing before the department. The department shall grant a

hearing, and-the which may be conducted by telephone or by videoconference. The department's final

determination may not be issued until after the hearing.

(2) Appeals from a final determination of the department must be made to the workers’
compensation judge within 30 days after the department has issued its final determination. The judge, after
& hearing held pursuant to 39-71-2903 and 39-71-2904, shall make a final determination concerning the

claimant’s claim. The judge may overruie the department cnly on the basis that the department's

determination is:

(a) in violation of constitutional or statutory provisions;
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(b} in excess of the statutory authority of the agency;

(c) made upon unlawful procedure;

(d) affected by other error of law;

{e] clearly errcneous in view of the reliable, probative, and substantial evidence on the whole
record; or

{f) arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted exercise

of discretion.”

NEW SECTION. Section 26. Saving clause. [This act] does not affect rights and duties that

matured, penalties that were incurred, or proceedings that were begun before {the effective date of this

act].

NEW SECTION. Section 27. Severability. If a part of [this act] is invalid, all valid parts that are
severable from the invalid part remain in effect. If a part of {this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invaiid

applications.

NEW SECTION. Section 28. Applicability. (1) [Section 10] applies retroactively, within the
meaning of 1-2-109, to all occurrences beginning after October 1, 1977,

{2} [Section 18] applies ret‘roactively, within the meaning of 1-2-109, to all occurrences beginning
after October 1, 1973, ,

{3) {Sections b and 25] apply to hearings or appeais réquested on or after [the effective date of

this act].

NEW SECTION. Section 29. Effective dates. (1) [Sections 5, 13, 22, and 25 through 28 and this
section] are effective on passage and approval.
{2} [Sections 1 through 4, 6 throaugh 12, 14 through 21, 23, and 24] are effective October 1,
1995.
-END-
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SENATE STANDING COMMITTEE REPORT

Page 1 of 2
March 10, 1995

MR. PRESIDENT:

We, your committee on Labor and Employment Relations having had
under consideration HB 200 (third reading copy -- blue),
respectfully report that HB 200 be amended as follows and as so
amended be concurred in. '

Signed:
Senator Thom&s F. {?éting, Chair

That such amendments read:

1. Title, lines 11 and 12.
Following: "COMPANIES;" on line 11
Strike: remainder of line 11 through "OUT;" on line 12

2. Title, line 25.
Strike: "39-71-405,"

3. Page 11, line 12.
Following: "conduct™
Insert: "-- exception'

4. Page 11, line 14.

Following: "(2)"

Strike: "A"

Insert: "Except for a hearing before the workers’ compensation
court, a"

5. Page 13, lines 15 through 17.

Following: "department" on line 15

Insexrt: "and must be accompanied by a $25 application fee. The
application fee must be deposited in the administration fund
established in 35-71-201 to offset the costs of
administering the program"

Following: ".©

Strike: remainder of line 15 through "contractor." on line 17

6. Page 13, lines 20 through 23.

Following: "({(d)" on line 20

Strike: remainder of line 20 through "status." on line 23

Insert: "The exemption, if approved, remains in effect for 1 year
following the date of the department’s approval. To
maintain the independent contractor status, an independent
contractoy shall annually submit a renewal application. A
renewal application must be submitted for all independent
contractor exemptions approved as of October 1, 1995, or
thereafter. The renewal application and the $25 renewal

O s, coona. B dih HB 200
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March 10, 1995

application fee must be received by the department at least
30 days prior to the anniversary date of the previocusly
approved exemption.®

7. Page 15,

Strike:

Renumber: subsequent sections

8. Page 27, line 18,

Strike:
Insert:

" 10 ]
II9II

9. Page 27, line 20.

Strike:
Insert:

|!18l|
|r17|l

10. Page 27, line 22.

Strike:
Insert:

I|25|l
l!24l|

11. Page 27, line 25.

Strike:
Insert:

"13, 22, and 25 through
"12, 21, and 24 through

12. Page 27, line 27.

Strike:
Insert:

"12, 14 through 21, 23,
"11, 13 through 20, 22,

line 6 through page 16,
section 7 in its entirety

28"
27"

and
and

-END-

line 16.

24"
23"
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HOUSE BILL NO. 200
INTRODUCED BY BERGMAN, HIBBARD, BENEDICT, EARTLETT, COCCHIARELLA
BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE WORKERS" COMPENSATION ACT
AND THE OCCUPATIONAL DISEASE ACT OF MONTANA; ADDING DEFINITIONS; EXEMPTING
CORPOBATE OFFICERS AND MANAGERS OF LIMITED LIABILITY COMPANIES FROM COVERAGE UNLESS
THE EMPLOYER ELECTS TO COVER THE OFFICER OR MANAGER AND THE INSURER ALLOWS THE
ELECTION; CLARIFYING PRCHIBITIONSREGARDING MEDICALPROVIDER SELF-REFERRAL; AUTHORIZING
THE DEPARTMENT OF LABOR AND INDUSTRY TO CONDUCT HEARINGS AND APPEALS BY TELEPHONE
ORVIDEQCONFERENCE; CLARIFYING THE STATUS OF LIMITED LIABILITY COMPANIES; CEARHING THE
HAB#H:—M’—QF—AN—EMP&;@%RM—GQJ@RA@?S—W@RK—QUI— CLARIFYING THE DEPARTMENT'S
RESPONSIBILITY IN APPROVING THE GROUP PURCHASE OF WORKERS’ COMPENSATION INSURANCE;
REQUIRING THE INVESTMENT INCOME OF THE UNINSURED EMPLOYERS' FUND TO BE DEPOSITED IN
THEFUND; REMOVING THELIMIT ON AN UNINSURED EMPLOYER'S LIABILITY FOR CLAIMS; INCREASING
THE AUTHORITY TO FILE CEASE AND DESIST ORDERS TO INCLUDE PERSONS, BUSINESSES, AND
ENTITIES THAT HAVE CONTRACTED WITH UNINSURED EMPLOYERS AND PROVIDING FOR PENALTIES;
PROVIDING A DISTRICT COURT WITH THE OPTION TO REQUEST THE WORKERS' COMPENSATION
JUDGE TO DETERMINE THE AMOUNT OF RECOVERABLE DAMAGES DUE TC AN INJURED UNINSURED
WORKER; REMOVING THE REFERENCES TO WAGE SUPPLEMENT, REQUIRING THE BOARD OF
INVESTMENTS TO INVEST CERTAIN MONEY IN THE SUBSEQUENT INJURY FUND AND REQUIRING THE
INVESTMENT INCOME TO BE DEPOSITED IN THE FUND; REDUCING THE TIME PERIOD ALLOWED FOR
APARTY TO RESPOND TO A WORKERS' COMPENSATION MEDIATOR'S RECOMMENDATION; REVISING
THE MEDICAL PANEL PROCESS; AMENDING SECTIONS 39-71-116, 39-71-117,39-71-118, 39-71-315,
39-71-318, 39-71-401, 38714866, 39-71-432, 39-71-433, 39-71-503, 39-71-604, 39-71-607,
39-71-516, 39-71-710, 39-71-721, 39-71-723, 38-71-737, 39-71-902, 39-71-1108, 35-71-2103,
39-71-2411, 39-71-2905, 39-72-601, 39-72-602, AND 39-72-612, MCAV; AND PROVIDING EFFECTIVE
DATES AND APPLICABILITY DATES.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Z\’\ 1 HB 200
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Section 1. Section 39-71-116, MCA, is amended to read:

"39-71-116. Definitions. Unless the context otherwise requires, words and phrases employed in
this chapter have the following meanings:

{1} “"Administer and pay” includes all actions by the state fund under the Workers’ Compensation
Act and the Occupaticnal Disease Act of Montana necessary to:

{a) the investigation, review, and settlement of claims;

{b} payment of benefits;

(c) setting of reserves;

(d) furnishing of services and facilities; and

{e) wtikzatien use of actuarial, audit, accounting, vocational rehabilitation, and legal services.

{2} "Aid or sustenance” means any public or private subsidy made to provide a means of support,

maintenance, or subsistence for the recipient,

24(3) “Average weekly wage" means the mean weekly earnings of all employees under covered
employment, as defined and established annually by the Mentana department eftaberand-industey. It is
established at the nearest whole dollar number and must be adopted by the departrﬁent prior to July 1 of
each vyear.

{+34+4) "Beneficiary" means:

{a) a surviving spouse living with or legally entitled to be supported by the deceased at the time
of injury;

(b} an unmarried child under the age of 18 years;

(¢) anunmarried child under the age of 22 years who is a full-time student in an accredited school
or is enrolled in an accredited apprenticeship program;

(d} an invalid child over the age of 18 years who is dependent upon the decedent for support at
the time of injury;

{e) a parent who is dependent upon the decedent for support at the time of the injury if a
beneficiary, as defined in subsections {34a (4){a) through {34} {4)(d), does not exist; and

{f) a brother or sister under the age of 18 years if dependent upon the decedent for support at the
time of the injury but only until the age of 18 years and only when a beneficiary, as defined in subsections
3Hat (4](al through 3Het (4)(e), does not exist.

#4{b] "Casual ernployment” means employment not in the usual course of trade, business,

2. HB 200
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profession, or occupation ot the employer.

#63(6) "Child" includes a posthumous child, a dependent stepchild, and a child legally adopted prior
to the injury=.

+61+(7) "Constructionindustry” means the major group of general contractors and operative builders,
heavy construction {other than building construction) contractors, and special trade contractors, listed in
major groups 15 through 17 in the 1987 Standard industrial Classification Manual. The term does not
include office workers, design professionals, salespersons, estimators, or any other related employment that
is not directly involved on a regular basis in the provision of physical labor at a construction or renovation
site.

{#(8) "Days" means calendar days. uniess otherwise specified.

+84{9) "Department” means the department of labor and industry.

3410} "Disability” means a condition in which a worker’s ability to engage in gainful employmaent
is diminished as a result of physical restrictions resulting from an injury. The restrictions may be combined
with factors, such as the worker’s age, education, work history, and ather factors that affect the worker's
ability to engage in gainful employment. Disability does not mean a purely medical condition.

+304111) "Fiscal year” means the period of time between July 1 and the succeeding June 30.

{12) "Household or domestic employment” means employment of persons ather than members of

the household for the purpose of tending to the aid and comfort of the emplover or members of the

emplovyer’s family, including but not limited to housecleaning and vard work, but does not include

employvment beyond the scope of normal household or domestic_duties, such as home heaith care or

domiciliary care.

43313} "Insurer” means an employer bound by compensation plan No. 1, an insurance company
transacting business under compensation plan No. 2, or the state fund under compensation plan No. 3.
H24{14) "Invalid" means aene who is physically or mentally incapacitated.

{15) "Limited liability company" is as defined in 35-8-102.

433{16) "Maintenance care" means treatment designed to provide the optimum state of health
while minimizing recurrence of the clinical status.

4417) "Medical stability", "maximum healing”, or "maximum medical healing” means a point in
the healing process when further material improvement would not be reasonably expected from primary

medical treatment.

Z\'\ -3- HB 200
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5418} "Order" means any decision, rule, direction, requirement, or standard of the department
or any other determination arrived at or decision made by the department.

£864(19) "Palliative care" means treatment designed to reduce or ease symptoms without curing
the underlying cause of the symptoms.

HA420) "Payroll”, "annual payroll”, or "annual payroll for the preceding year" means the average
annual payroll of the employer for the preceding calendar year or, if the employer has not operated a
sufficient or any length of time during the calendar year, 12 times the average monthty payroll for the
current year. However, an estimate may be made by the department for any employer starting in business
if average payrolls are not available. This estimate must be adjusted by additional payment by the employer
or refund by the department, as the case may actually be, on December 31 of the current year. An
employer’s payroll must be computed by calculating all wages, as defined in 39-71-123, that are paid by
an employer.

+48}121) "Permanent partial disability” means a condition, after a worker has reached maximum
medical healing, in which a worker:

(a) has a medically determined physical restriction as a result of an injury as defined in 39-71-119;
and

{b) is able to return to work in some capacity, but the physical restriction impairs the warker’'s
ability to work.

H83{22) "Permanent total disability” means a condition resufting from injury as defined in this
chapter, after a worker reaches maximum medical healing, in which a worker does not have a reasonable
prospect of physically performing regular empioyment. Regular employment means work on a recurring
basis performed for remuneration in a trade, business, profession, or other occupation in this state. Lack
of immediate job openings is not a factor to be considered in determining if a worker is permanently totally
disabled.

201(23) The "plant of the employer” inciudes the place of business of a third person while the
employer has access 1o or control over the place of business for the purpose of carrying on the employer’s
usual trade, business, or occupation.

{23124} "Primary medical services" means treatment prescribed by a treating physician, for
conditions resulting from the injury, necessary for achieving medical stability.

223{25) "Public corporation” means the state or any county, municipal corporation, schooi district,

-4 - HB 200
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city, city under a commission form of government or special charter, town, or village.

+23}(26) "Reascnably safe place to work” means that the place of employment has been made as
free from danger to the life or safety of the employee as the nature of the employment will reasonably
permit.

+24+(27) "Reasonably safe tools and appliances” are tools and appliances as that are adapted to and
that are reasonably safe for use for the particular purpose for which they are furnished.

28428} "Secondary medical services" means those medical services or appliances that are
considered not medically necessary for medical stability. The services and appliances include but are not
limited to spas or hot tubs, work hardening, physical restoration programs and other restaration pragrams
desigried to address disability and not impairment, or eqguipment offered by individuals, clinics, groups,
hospitals, or rehabilifation facilities.

{29} "Sole proprietor” means the person who has the exglusive legal right or title to or ownership

of a business enterprise.

{26+30) "Temporary partial disability” means a condition resulting from an injury, as defined in
39-71-119, in which a worker, prior to maximum healing: .

{a) is tempeorarily unable to return to the position held at the time of injury because of a medically
determined physical restriction;

{b} returns to work in a modified or alternative employment; and

{c} suffers a partial wage loss.

274331) "Temporary service contractor” means amy a person, firm, association, or corporation
conducting business that employs individuals directly for the purpose of furnishing the services of those
individuals on a part-time or temparary basis to others.

+28}{32) "Tempaorary total disability" means a condition resulting from an injury, as defiﬁed in this
chapter, that results in total loss of wages and exists until the injured worker reaches maximum medical
healing.

284{33) "Temporary worker" means a worker whose services are furnished to another on a
part-timé or temporary basis to substitute for a permanent employee on leave or to meet an emergency or
short-term workload.

{30}(34) "Treating physician"” means a person who is primarily responsible for the treatment of a

worker’s compensable injury and is:

-5 - HB 200
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(a) a physician licensed by the state of Montana under Title 37, chapter 3, and has admitting
privileges to practice in one or more hospitals, if any, in the area where the physician is located;

{b) a chiropractor licensed by the state of Montana under Title 37, chapter 12;

cy a physic;ian assistant-certified licensed by the state of Montana under Title 37, chapter 20, it
there is not a physician, as defined in subsection 80Hat (34}(a), in the area where the physician
assistant-certified is located,

(d} an osteopath licensed by the state of Montana under Title 37, chapter 5; or

(e) a dentist licensed by the state of Montana under Title 37, chapter 4.

{31(35) "Year", unless otherwise specified, means calendar year.”

Section 2. Secton 39-71-117, MCA, is amended to read:

"39-71-117. Employer defined. {1} "Employer” means:

(a) the state and each county, city and county, city school district, and irrigation district, all other
districts established by law, and all public corporations and quasi-public corporations and public agencies

theretn and every gach person, every gach prime contractor, and evesy gach firm, voluntary association,

limited liability company, and private corporation, including any public service corporation and including an
independent contractor vwho has any person in service under any appointment or contract of hire, expressed
or implied, oral or written, and the legal representative of any deceased employer or the receiver or trustee
thewaot,

(b] any association, corporation, limited liability company, or organization that seeks permission

and meets the requirements set by the department by rule for a group of individual employers to operate
as self-insured under plan No. 1 of this chapter; and

{c) any nonprofit association,_limited liability company, or corporation or other entity funded in

whole or in part by federal, state, or local government funds that places community service participants,
as defined in 39-71-118(1}f), with nonprofit organizations or associations or federal, state, or local
government entities.

(2} A temporary service contractor is the employer of a temporary worker for premium and loss
experience purposes.

(3} An employer defined in subsection (1) who atilizes uses the services of a worker furnished by

another perseon, association, contractor, firm, limited .liability company, or corporation, other than a
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temporary service contractor, is presumed to be the employer for workers’ compensation premium and loss
experience purposes for work performed by the worker. The presumption may be rebutted by substantial
credible evidence of the following:

{a) the person, association, contractor, firm, limited liability company, or corporation, other than

a temporary service contractor, furnishing the services of a worker to another retains control over all
aspects of the work performed by the worker, both at the inception of employment and during all phases

of the work; and

{b) the person, association, contractor, tirm, limited liability company, or corporation, other than

a temporary service cantractor, furnishing the services of a worker to another has obtained workers’

compensation insurance for the worker in Montana both at the inception of employment and during all

phases of the work performed.

_{4) Notwithstanding the provisions of subsection (3}, aninterstate or intrastate common or contract
moter carrier doing business in this state who dtilizes uses drivers in this state is considered the employer,
is liable for workers’ compensation premiums, and is subject to loss experience rating in this state unless:

(a) the driver in this state is certitied as an independent contractor as provided in 39-71-401{3);
or

{h) the person, association, contractor, firm, limited liability company, or corporation furnishing

drivers in this state to a motor carrier has obtained workers’ compensation .insurance on the drivers in

Montana both at the inception of empioyment and during all phases of the work performed.”

Section 3. Section 39-71-118, MCA, is amended to read:

"39-71-118. Employee, worker, and volunteer firefighter defined. {1) The terms term "employee”
or "worker" means:

(a) each person in this state, including a contractor other than an independent contractor, who is
in the service of an employer, as defined by 39-71-117, under any appointment or contract of hire,
expressed or implied, oral or written. The terms include aliens and minors, whether lawfully or unlawfully
employed, and ali of the elected and appointed paid public officers and officers and members of boards of

directors of quasi-public or private corporations,__except those officers identified in 39-71-401(2}, while

rendering actual service for the corporations for pay. Casual employees, as defined by 39-71-116, are

included as employees if they are not otherwise covered hy workers’ compensation and if an employer has
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elected to be bound by the provisions of the compensation law for these casual employments, as provided
in 39-71-401(2}. Houselrold or domestic service employment is excluded.

{b) any juvenile performing work under authorization of a district court judge in a delinquency
prevention or rehabilitation program;

{c) aperson receiving on-the-job vocational rehabilitation training or other on-the-job training under
a state or federal vocational training program, whether or not under an appointment cr contract of hire with
an employer, as defined in this chapter, and whether or not receiving payment from a third party. However,
this subsection does not apply to students enralled in vocational training programs, as outlined in this
subsection, while they are on the premises of a public school ar community college.

{d) students enralled and in attendance in programs of vocaticnal-technicail education at designated
vocational-technical centers;

(e} an aircrew member or other person employed as a volunteer under 67-2-105;

{f) a person, other than a juvenile as defined in subsection {1)}(b), performing community service
for a nonprefit organization or assaociation or for a federal, state, or local government entity under a court
order, ar an order from a hearings officer as a result of a probation ar parole violation, whether or not under
appointment or contract of hire with an employer, as defined in this chapter, and whether or not receiving
payment from a third party. For a person covered by the definition in this subsection (f):

{iy compensation benefits must be limited to medical expenses pursuant to 39-71-704 and an
impairment award pursuant to 39-71-703 that is based upon the minimum wage established under Title 39,
chapter 3, part 4, for a full-time employee at the time of the injury; and

{ii} premiums must be paid by the emplovyer, as defined in 39-71-117(3), and must be based upan
the minimum wage established under Title 39, chapter 3, part 4, for the number of hours of community
service required under the order from the court or hearings officer.

{g) aninmate working in a federally certified prison industries program authorized under 53-1-301.

(2) The terms defined in subsection (1) do not include a person who is:

{a) participating in recreationa!l activity and who at the time is relieved of and is not performing
prescribed duties, regardlass of whether the person is using, by discount or otherwise, a pass, ticket,
permit, device, or other emoiument of employment; or

(b} performing voluntary service at a recreational facility and who receives no compensation for

those services other than meals, lodging, or the use of the recreational facilities.
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{3} The term "volunteer firefighter" means a firefighter who is an enrolled and active member of
a fire company organized and funded by a county, a rural fire district, or a fire service area.

{4) {a) If the employer is a partnership, er sole preprietarship proprietor, or a member-managed

limited liability company, the employer may elect to include as an employee within the provisions of this

chapter any member of the partnership, ef the owner of the sole proprietorship,_or any member of the

limited liability company devoting full time to the partnership, ef proprietorship, or limited liability company

business.

{b) Inthe event of an election, the employer must serve upon the employer’s insurer written notice
naming the partners, of sole proprietor_or members t0 be covered and stating the level of compensation
coverage desired by electing the amount of wages to be reported, subject to the limitations in subsection
{4){d). A partner, e+ sole proprietor, or member is not considered an employee within this chapter until
notice has been given.

{c} A change in elected wages must be in writing and is effective at the start of the next quarter
following notification.

(d) All weekly compensation benefits must be based on the amount of elected wages, subject to
the minimum and maximum limitations of this subsection. For premium ratemaking and for the
determination of weekly wage for weekly compensation benefits, the electing employer may elect not less
than $900 a month and not more than 1% times the average weekly wage, as defined in this chapter.

(5] {a} I the employer is a8 quasi-public or a private corporation or a manager-managed limited

liability company, the employer may elect to include as an employee within the provisions of this chapter

any corporate officer or manager exempted under 39-71-401(2).

(b} In the event of an election, the employer shall serve upon the employer’s insurer written notice

naming the corporate officer or manager to be covered and stating the level of compensation coverage

desired by electing the amount of wages to be reported, subject to the fimitations in subsection (4){d). A

corporate officer or manager is not considered an employee within this chapter until notice has been given.

{c) A change in elected wages must be in writing and is effective at the start of the next gquarter

foilowing notification,

(d} All weekly compensation benefits must be based on the amount of elected wages, subject to

the minimum and maximum fimitations of this subsection. For_premium_ratemaking and for the

determinatian of the weekly wage for weekly compensation benefits, the electing employer may elect not

9. HB 200
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less than $200 a week snd not more than 1% times the average weekly wage, as defined in this chapter,

5+(6) The trustees of a rural fire district, a county governing body providing rural fire protection,
or the county commissioners or trustees for a fire service area may elect to include as an employee within
the provisions of this chapter any volunteer firefighter. A volunteer firefighter who receives waorkers’
compensation coverage under this section may not receive disability benefits under Title 19, chapter 17.
#6+{7) An employee or worker in this state whose services are furnished by a person, association,

contractar, firm, imited liability company, or corporation, other than a temporary service contractor, to an

employer, as detined in 39-71-117, is presumed to be under the control and employment of the employer.
This presumption may be rebutted as provided in 39-71-117(3).

+4(8) For purposes of this section, an "emplcyee or worker in this state" means:

{a) a resident of Montana who is empioyed by an employer and whose employment duties are
primarily carried out or controlled within this state;

{b) a nonresident of Montana whose principal employment duties are conducted within this state
on a regular basis for an employer;

(c) anonresident employee of an employer from another state engaged in the construction i.ndustry,
as defined in 39-71-116, within this state; or

{d) a nonresident of Montana who does not meet the requirements of subsection +7Hb} (8}(b) and
whose employer elects coverage with an insurer that allows an election for an employer whose:

() nonresident employees are hired in Montana;

(i) nonresident employees’ wages are paid in Montana;

{iii} nonresident employees are supervised in Montana; and

{iv) business records are maintained in Montana,

{81(9] An insurer may require coverage for all nonresident employees of a Montana employer who
do not meet the requirements of subsection #Hb} (8)(b) or {7} (8)(d) as; a condition of approving the
election under subsectior He} (B)(d]}.”

Section 4. Section 39-71-315, MCA, is amended to read:
"39-71-315. Prohibited actions -- penalty. (1) The following actions by a medical provider
constitute violations and are subject to the penalty in subsection (2}:

{a} failing to document, under oath, the provision of the services or treatment for which
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compensation 1s clarmed under chapter 72 or this chapter; or
{b} referring a worker for treatmeant or diagnosis of an injury or illness that is compensable under
chapter 72 or this chapter to a facility owned wholly or in part by the provider, unless the provider informs
the worker of the ownership interest and provides the name and address of alternate facilities, if any exist.
{2) A person who violates this section may be assessed a penalty of not less than $200 or more
than $500 for each oftense. The department shall assess and collect the penalty.

{3) Subsection (1}{b} does not apply to medical services provided to an injured worker by a treating

physician with an ownership interest in a ranaged care organization that has been certified by the

department.”

Section 5. Section 39-71-318, MCA, is amended to read:

"39-71-318. Hearings -- rules of evidence -- conduct -- EXCEPTION. {1) The statutory and semmon

jaw common-law rules of evidence do not apply to a hearing before the department under this chapter.

{2) A EXCFPT FOR A HEARING BEFORE THE WORKERS’ COMPENSATION COURT, A hearing

under this chapter may be conducted by telephone or by videoconference.”

Section 6. Section 39-71-401, MCA, is amended to read:
"39-71-401. Employments covered and employments exempted. (1} Except as provided in
subsection (2}, the Workers’ Compensation Act applies to all employers, as defined in 39-71-117, and to

all employees, as defined in 32-71-118. An employer who has any employee in service under any

appointment or contract of hire, expressed or implied, oral or written, shall elect to be bound by the

provisions of compensation plan No. 1, 2, or 3. Each employee whose employer is bound by the Warkers’
Compensation Act is subject to and bound by the compensation plan that has been elected by the
employer.

(2) Unless the employer electé coverage for these employments under this chapter and an insurer
allows sweh an election, the Workers’ Compensation Act does not apply to any of the following
employments:

{a} household and domestic employment;

{b) casual employment as defined in 39-71-116;

(c) employment of a dependent member of an employer’s family for whom an exemption may be
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claimed by the emplayer under the federal Internal Revenue Code;

(d} employment of sole proprietors, e¢ working members of a partnership, or working members of

a member-managed limited liability_company, except as provided in subsection (3);

{e) employment of a broker or salesman performing under a license issued by the board of realty
regulation;

{f) employment of a direct seller engaged in the sale of consumer products, primarily in the
customer’s home;

{g) employment for which a rule of liability for injury, occupational disease, or death is provided
under the laws of the United States;

(h) employment of ary a person performing services in return for aid or sustenance only, except
employment of a volunteer under 67-2-105;

{i) emplayment with any a railroad engaged in interstate commerce, except that railroad
construction work is included in and subject to the provisions of this chapter;

{(j) employment as an official, including a timer, referee, or judge, at @ school amateur athletic

event, unless the person is otherwise employed by a school district;

(k) any employment of a person performing services as a newspaper carrier or free-fance
correspondent if the person performing the services or a parent or guardian of the person performing the
services in the case of a minor has acknowledged in writing that the person performing the service_s and
the services are not covered. As used in this subsection, "free-lance correspondent” is a person who
submits articles or photographs for publication and is paid by the article or by the photograph. As used in
this subsection, "newspaper carrier":

(i) is a person who provides a newspaper with the service of delivering newspapers singly or in
bundles; but

(ii) does not include an employee of the paper who, incidentally to the employee’s main duties,
carries or delivers papers.

{I} cosmetologist’'s services and barber’s services as defined in 33-51-204(1}{1);

{m) a person who is employed by an enrolled tribal member who—eperates or _an _association,

business, corporation, or other entity that is at least 51% owned by an enrolled tribal member or members,

whose business is conducted solety within the exterior boundaries of an Indian reservation;

{n} an officer of a quasi-public or a private corporation or manager of a manager-managed limited
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liability company who gualifies under one or more of the following provisions:

(i) _the officar or manager is engaged in the ordinary duties of a worker for the corporation or the

limited liability company and does not receive any pay from the corporation or the limited liability comnany

for performance of the duties;

{i) the officer or manager is engaged primarily in household employment for the corporation or the

limited liability company;

{iii) the officer or manager owns 20% or more of the number of gshares of stock in the corporation

or owns 20% or more of the limited liability company; or

(ivl _the officer or manager is the spouse, child, adopted child, stepchild, mother, father, son-in-law,

daughter-in-law, nephew, niece, brgther, or sister of a corporate officer who owns 20% or more of the

numbser of shares of stock in the corporation or who owns 20% or more of the limited liability company.

(3) {a) A sole proprietor, & a working member of a partnership,__or a working member of a

member-managed limited liability company who represents te the public that tha person is an independent

contractor shall elect to be bound personally and individually by the provisions of compensation plan No.
1, 2, or 3 but may apply to the department for an exemption from the Warkers” Compensation Act.
(bl The application must be made in accordance with the rules adopted by the department AND

MUST BE ACCOMPANIED BY A $25 APPLICATICN FEE. THE APPLICATION FEE MUST BE DEPQSITED

INTHE ADMINISTRATION FUND ESTABLISHED IN 39-71-201 TO OFFSET THECOSTS OF ADMINISTERING

THE PROGRAM.

(c) When an application is approved by the department, it is conclusive as to the status of an

independent contractor and precludes the applicant from obtaining benefits under this chapter.

states: THE EXEMPTICN, IF APPROVED, REMAINS IN EFFECT FOR 1 YEAR FOLLOWING THE DATE OF

THE DEPARTMENT'S APPROVAL. TO MAINTAIN THE INDEPENDENT CONTRACTOR STATUS, AN

INDEPENDENT CONTRACTOR SHALL ANNUALLY SUBMIT A RENEWAL APPLICATION. A RENEWAL

APPLICATION MUST BE SUBMITTED FOR ALL INDEPENDENT CONTRACTOR EXEMPTIONS APPROVEDR

AS OF OCTOBER 1, 1995, OR THEREAFTER. THE RENEWAL APPLICATION AND THE $25 RENEWAL
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APPLICATION FEE MUST BE RECEIVED BY THE DEPARTMENT AT LEAST 30 DAYS PRICR TO THE

ANNIVERSARY DATE Qf THE PREVIQUSLY APPROVED EXEMPTION.,

(E) A PERSON WHO MAKES A FALSE STATEMENT OR MISREPRESENTATION CONCERNING

THAT PERSON'S STATUS AS AN EXEMPT INDEPENDENT CONTRACTOR IS SUBJECT TQ A CIVIL

PENALTY OF $1,000. THE DEPARTMENT MAY IMPOSE THE PENALTY FOR EACH FALSE STATEMENT

OR MISREPRESENTATION. THE PENALTY MUST BE PAID TO THE UNINSURED EMPLOYERS” FUND. THE

LIEN PROVISIONS OF 39-71-506 APPLY TO THE PENALTY IMPOSED BY THIS SECTION.

tet(F) If the department denies the application for exemption, the applicant may contest the denial
by petitioning for review of the decision by an appeals referee in the manner provided for in 39-51-1109.
An applicant dissatisfied with the decision of the appeals referee may appeal the decisicn in accordance

with the procedure established in 39-51-2403 and 39-51-2404,

{(4) (a) A prwate corporation or a manager-managed limited liability company shall provide coverage

for its eHicers—and-other employees under the provisions of compensation plan No. 1, 2, or 3. Hewever;

otficerof A quasi-public carporation, a private corparaticn, or a manager-managed limited liability company

may elect ne{—t-e—be—beaﬁd—as—an—emﬁ#eﬁ‘ee—um#e{—ﬁ%ehaﬁ%ef coverage for its corporate officers or

managers, who are otherwise exempt under subsection {2), by giving a written notice-en-aform-provided

by-the-department—served in the foilowing manner:

(i} if the employer has elected to be bound by the provisions of compensation plan No. 1, by

delivering the notice to tha board of directors of the corporation or to the management organization of the

manager-managed limited liability company employerand-te-the-department; or

(i} if the employer has elected to be bound by the provisions of compensation plan No. 2 ar 3, by

delivering the notice to the board of directors of the corporation or to the management organization_ of the

manager-managed limited liability company employer—te-the-department: and to the insurer.

{b) If the employer changes plans or insurers, the sffiecers employer’s previous election is not

effective and the efficer employer shall again serve notice as-provided to its insurer_and to its board of

directors or the managem=nt organization of the manager-managed limited liability company if the otficer

employer elects /et to be bound.
{64(b! The appointment or election of an employee as an officer of a corporation,_a partner in a

partnership, or a member in or a manager of a limited liability company for the purpose of exelsding
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exempting the empioyee from coverage under this chapter does not entitle the officer,_partner, member,
or manager ie-sreet-hot-to-be-bound-as-an-employeeunderibis-ehapterth-any-casethe oificershallsign
swearingunder46-7-202-ithe-otficerfalsifiesthe-potice 10 exemption from coverage.

t53(6) Each emplayer shall post a sign in the workplace at the locations where notices to employees

are normally posted, informing employees about the employer's current provision of compensation
insurance. A workplace is any location where an employee performs any work-related act in the course of
employment, regardiess of whether the location is temporary or permanent, and includes the place of
business or property of a third person while the employer has access to or control over the place of
business or property for the purpase of carrying on the employer’s usual trade, business, or occupation.
The sigr must be provided by the department, distributed through insurers or directly by the department,
and posted by employers in accordance with rules adopted by the department. An employer who purposely

or knowingly fails to post a sign as provided in this subsection is subject to a.$50 fine for each citation.”
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27 Section 7. Section 39-71-432, MCA, is amended to read:

28 "39-71-432. Definitions. As used in 39-71-433, the following detfinitions apply:

29 (1) "Business entity” means a business enterprise owned by a single person, corporation,

30 organization, business trust, trust, partnership, limited liability companvy, joint venture, association, or other
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business entity.
{2} "Group” means two or more business entities that join together with the approval of the
department to purchase individual workers’ compensation insurance policies covering each business entity

that s part of a group.”

Section 8. Section 39-71-433, MCA, is amended to read:

"39-71-433. Group purchase of workers’ compensation insurance. (1) On receiving approval cf
the department, two or more business entities may join together to form a group to purchase individuai
workers’ compensation insurance policies covering each member of the group.

(2} To be eligible to join & new group that is forming, the department shail determine that a
business entity is engaged in a business pursuit that is the same as or similar to the business pursuits of
the other entities participating in the group.

{3) The department shail establish a certification program for groups organized under this section
and shall issue to eligible business entities certificates of approval that authorize formation and maintenance
of a group.

{4) The department by rule shall adopt forms, criteria, and procedures for the issuance of
certificates of approval to groups under this section.

(5) A qroup certified under this section may add additional members without approval from the

department if the additional members meet the specific criteria identified in the original application and any

modifications to the criteria, as approved by the department.

5+6) A group certified under this section may purchase individual workers’ compensation
insurance policies covering each member of the group from any insurer authorized to write workers’
compensation insurance in this state, except that the state fund, as defined in 39-71-2312, has the right
tc refuse coverage of a group and its plan of operation but cannot refuse coverage to an individual
employer. Under an individual policy, the group is entitled to a premium or volume discount that would be
applicable to a policy of the combined premium amount of the individual policies.

8}{7) A group shall apportion any discount or policyholder dividend received on workers’
compensation insurance coverage among the members of the group according to a formula adopted in the
plan of operation for the group.

2H8) A group shall adopt a plan of operation that must include the composition and selection of
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a governing hoard, the methods for administering the group, the eligibility requirements to join the group,

and guidelines for the workers’ compensation insurance coverage obtained by the group, including the
payment of premiums, the distribution of discounts, and the method for providing risk management. A

group shall file a copy of its plan of operation with the department.”

Section 9. Section 39-71-503, MCA, is amended to read:

"39-71-503. Administration of fund -- appropriation. (1) The department shall administer the fund
and shall pay all proper benefits to injured employees of uninsured employers,

{2) Surpluses and reserves may not be kept for the fund. The department shall make sueh
payments as that it considers appropriate as funds become available from time to time. The payment of
weekly disability benefits _takes preference over the payment of medical benefits. Nedump-sum Lump-sum
payments of future projected benefits, inciuding impairment awards, may not be made from the fund. The

board of investments shell invest the money ot the fund, and the investment income must be deposited in

the fund. The cost of administration of the fund must be paid out of the money in the fund.
(3) The amounts necessary for the payment of benefits from this fund are statutorily appropriated,

as provided in 17-7-502, from this fund."”

Section 10. Section 39-71-504, MCA, is amended to read:

"39-71-504. Funding of fund -- option for agreement between department and injured employee.
The fund is funded in the following manner:

{1) The department may require that the uninsured employer pay to the fund a penalty of either
up to doubie the premium amount the employer would have paid on the payroll of the employer’s workers
in this state if the employer had been enrolled with compensation plan No. 3 or $200, whichever is greater.
In determining the premium amount for the calculation of the penalty under this subsection, the department
shall make an assessment on how much premium weuld have been paid on the employer’'s past 3-year
payroll for periods within the 3 years when the employer was uninsured. Ar-assessment—terpayrolpaid

{2) {a} The fund shall receive from an uninsured employer an amount equal to all benefits paid or
to be paid from the fund to an injured employee of the uninsured employer. However—the—uniasured

s A I . 21a) | $650.000-
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{3) The department may determine that the $1,000 assessments that are charged against an
insurer in each case of an industrial death under 39-71-902(1) shal must be paid to the uninsured
employers’ fund rather than the subsequent injury fund.

{4} The department may enter into an agreement with the injured employee or the employee’s
beneficiaries 1o assign to the employee or the bheneficiaries all or part of the funds received by the

department from the uninsured employer pursuant to subsection £2Hat (2).”

Section 11. Section 39-71-507, MCA, is amended to read:

"39-71-507. Department to order uninsured employer to cease operations -- noncompliance with
order a misdemeanor -- coordination of remedies. (1} When the department discovers an uninsured
employer, it shall order kim the employer to cease operations until ke the emplover has elected to be bound

by a compensation plan.

{2) When the department discovers a person, business, or other entity functioning as a prime

contractor_that has subcontracted for the services of an uninsured employer, it may order the person,

business, or other entity functioning as a prime contractor to eease CAUSE all operations PERFORMED BY

THEUNINSURED EMPLOYERTO CEASEAT WORKSITES CONTROLLED BY THE PRIME CONTRACTOR until

the uninsured emplover has elected to be bound by a compensation plan. IF AFTER 3 BUSINESS DAYS

FOLLOWING THE ORDER BY THE DEPARTMENT THE PERSON, BUSINESS, OR_QTHER ENTITY

FUNCTIONING AS A PRIME CONTRACTOR HAS NOT COMPLIED WITH THE ORDER, THE DEPARTMENT

MAY ORDER THE PRIME CONTRACTOR TO CEASE ALL OPERATIONS AT THE AFFECTED WORKSITES,

£2+H3] An employer who does not comply with the department’s order 1o cease operations is guilty
of a misdemeanor. Each day of violation is a separate offense. The county attorney may prosecutg a
criminal action under this subsection in the county in which the violation occurs. Prasecution under this
subsection does not bar the department from enforcing its order by a civil action.

{4) A person, husiness, or other entity functioning as a prime contractor that does not comply with

the depariment’s order to cease all operations is quilty of a misdemeanor. FEach day of violation is a

separate offense. The county attorney may prosecute a ¢riminal action under this subsection in the county

in which the viglation occurs. Prosecution under this subsection does not bar the department from
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enforcing its order by a civil action. |n addition, the department may assess a penalty against the person,

husiness, or other entity functioning as a prime contractor of not more than $1,000 per day_for each day

of violation.

{345) The department may institute and maintain in the name of the state, through the attorney
general or the county attorney of the county in which the violation occurs, an action for an injunction order
or other civil remedy in district court to enforce its order to cease operations.

(6} The remedies provided in 39-71-506 and subsections {H—ard—3+ (3) through (5} of this

section are not mutually exclusive and may be pursued concurrentiy.”

Section 12. Section 39-71-516, MCA, is amended to read:

"39-71-516. District court venue and jurisdiction for independent cause of action. An injured
employee or an employee’s beneficiaries pursuing an independent cause of action pursuant to 39-71-515
raust shall bring swek the action in the district court in the district where the claimant resides or where the
alleged violation occurrec. The court may grant seehk interim relief as that it considers appropriate, including

but not limited to injunctive relief, attachment, or receivership. The court _may request the workers'

compensation judge to determine the amount of recoverable damages due_tc the employee.”

Section 13. Section 39-71-710, MCA, is amended to read:

"39-71-710. Termination of benefits upon retirement. (1) If a claimant is receiving disability or
rehabilitation compensation benefits and the claimant receives social security retirement benefits or is
eligible to receive full social security retirement benefits, the claimant is considered to be retired. When the
claimant is considered ratired, the liability of the insurer is ended for payment of wage-supplement;
permanent totai disability- and rehabilitation compensation benefits. However, the insurer remains liable for
temporary total disability benefits, any impairment award, and medical benefits.

(2) If a claimant who is eligible to receive social security retirement benefits and is gainfully
employed suffers a work-related injury, the insurer retains liability for temporary total disability benefits,

any impairment award, and medical benefits.”

Section 14. Section 39-71-721, MCA, is amended to read:

"39-71-721. Compensation for injury causing death -- limitation. {1) (a) if an injured employee dies

Z\\ .20.- HB 200
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and the injury was the proximate cause of sueh death, then the beneficiary of the deceased is entitled 1o
the same compensation as though the death occurred immediately foliowing the injury. A beneficiary’s
eligipility for benefits commences after the date of death, and the benefit level is established as set forth
in subsection (2},

{b] The insurer 1s entitled to recover any overpayments or compensation paid in a lump sum to a
worker prior to death but not yet recouped. The insurer shall recover sueh the payments fram the
beneficiary's biweekiy payments as provided in 39-71-741(5).

{2} Tobeneticiaries as defined in 39-71-11643Hat{4){a) through &3+ (4){d}, weekly compensation
benefits for an injury causing death are 66 2/3% of the decedent’'s wages. The maximum weekly
compensation benefit may not exceed the state’s average weekly wage at the time of injury. The minimum
weekly compensation benefit is 50% of the state’s average weekly wage, but in no event may it exceed
the decedent’s actual wages at the time of his death.

{3) To beneficiaries as defined in 39-71-116(3Ket{4)(e) and 38 (4){f], weekly benefits must be
paid to the extent of the dependency at the time of the injury, subject to a maximum of 66 2/3% cof the
decedent’s wages. The maximum weekly compensation may not exceed the state’s average weekly wage
at the time of injury.

{4) if the decedent leaves no beneficiary as-gefireda-+n-39—+3-3+18, a lump-sum payment of $3,000
must be paid to the decedent’s surviving parent or parents.

(b} It any beneficiary of a deceased employee dies, the right of saeh the beneficiary to
compensation under this chapter ceases. Death benefits must be paid to a surviving spouse for 500 weeks
subsequent to tnhe date of the deceased employee’s death or untii the spouse’s remarriage, whichever
occurs first. After benefit payments cease to a surviving spouse, death benefits must be paid to
beneficiaries, if any, as defined in 39-71-116(3Hb} (4){b) through +3Heh (4](d).

(6} In all cases, benefits must be paid to beneficiaries—as-defired-n-39-73118.

{7} Benefits paid under this section may not be adjusted for cost of living as provided in 39-71-702.
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Section 15. Section 39-71-723, MCA, is amended to read:

"39-71-723. How compensation to be divided among beneficiaries. Compensation due to
beneficiaries shal must be paid to the surviving spouse, if any, or if none, then divided egually among or
for the benefit of the children. In cases whese in which beneficiaries are a surviving spouse and stepchildren
of sueh the spouse, the compensation shal must be divided equally among all beneficiaries. Compensation
due to beneficiaries as defined in 39-71-1168(3He¥4)le) and BHH (4)(f), where when there is more than
one, skal must be divided equitably among them, and the question of dependency and amount thereai-shal

be is a question of fact for determination by the department.”

Section 16. Section 39-71-737, MCA, is amended to read:

"39-71-737. Compensation to run consecutively -- exceptions. Compensation shath must run
consecutively and not concurrently, and payment shal may hot be made for two classes of disability over
the same period, except that impairment awards and auxiliary rehabilitation benefits may be paid
concurrently with other classes of benefitsrard-wage-supplemeniand-partial-rebabiitation-benefits—may

Section 17. Section 39-71-902, MCA, is amended to read:

"39-71-9CG2. Fund to receive payment from insurer for each death under chapter -- assessment of
insurers. {1) In every gach case of the death of ah employee under this chapter, the insurer shall pay to the
fund the sum of $1,000. In addition, the department may assess ewesy each insurer an amount not to
exceed 5% of the compensation paid in Montana in the preceding fiscal year. The assessment must he

transmitted annually to the subseguent injury fund by the employer or insurer. The board of investments

shall invest the money of the fund, and the investment income must be deposited in the fund. The cost of

administration of the fund must be paid out of money in the fund.

{2) When, in the ,udgment of the department, the amount of money in the subsequent injury fund
is such that there is a surplus above and beyond projected liabiiittes and administrative costs, the
department may at its discretion suspend or reduce further collection of assessments for a period of time

determined by the department.”
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Section 18. Section 39-71-1108, MCA, is amended 10 read:

"39-71-1108. Physician self-referral prohibition. (1) Unless authorized by the insurer, a treating
physictan may not refer a claimant to a health care facility at which the physician does not directly provide
care or services when the physician has an investment interest in the facility, unless there is a
demonstrated need in the community for the facility and alternative financing is not available. The insurer
or the claimant is not liable for charges thcurred in violation of this section.

(2} Subsection (1) does not apply to care or services provided directly tg an injured worker by a

treating physician with an ownership interest in a managed care organization that has been certified by the

department.”

Section 19. Section 39-71-2103, MCA, is amended to read:

"39-71-2103. Employer permitted to carry on business and settle directly with employee --
individual liability. (1) If saeh the empioyer making sweh the election shallbe is found by the department
and the Montana self-insurers guaranty fund to have the requisite financial ability to pay the compensation
and benefits in this chapter Wﬁee‘—#e# then the department, with the concurrence of the guaranty fund,
shall grant to the employer permission to carry on kis business for the fiseal year within which seeh the
election is made and sweh proot filed, or the remaining portion of suek the fiseal year, and to make sueh
payments directly to kis the employees as they may become entitled to receive the same payments.

{2) Eachindividual employerin an association, corporation, limited liability company, or arganization

of employers given permission by the department to operate as self-insured under plan No. 1 of this chapter
is jointly and severally liable for all obligations incurred by the association, corporation, limited liability

company, or organization under this chapter. An association, corporation, limited liability company, or

organization of employers given permission to operate as self-insured must shall maintain excess liability

coverage in amounts and under suek conditions as provided by rules of the department.”

Section 20, Section 39-71-2411, MCA, is amended to read:

"39-71-2411. Mediation procedure, (1) Except as atherwise provided, a claimant or an insurer
having a dispute relating to benefits under chapter 71 or 72 of this title may petition the department for
mediation of the dispute.

{2) A party may take part in mediation proceedings with or without representation.
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(3] The mediator shall review the department file for the case and may receive any additional
documentation or argument either party submits.

{4) The mediator shall request that each party offer argument summarizing the party’s position.
A party’'s argument must fully present the party’'s case. The argument is not limited by the rules of
evidence.

{6} After the parties have presented all their information and argument to the mediator, ke the
mediator shall recommend a solution to the parties within a reasonable time to be established by rule.

(6} A party shali notify the mediator within 46 208 25 days of the mailing of ks the mediator’s
report whether the party accepts the mediator's recommendation. If either party does not accept the
mediator’s recommendation, the party may petition the waorkers’ compensation court for resolution of the
dispute.

(7) {a) If a mediator determines that either party failed to cooperate in the mediation process, the

mediator shall prepare a written report setting forth the determination and the grounds for the

" determination. The report must be mailed to the parties and to the workers’ compensation court. Unless

a party disputes the determination as set forth in subsection {7)(c), the parties shall repeat the mediation
process, but anly one time.

(b} A mediator ray determine that a party has failed to cooperate in the mediation process only
if the party failed to:

(i) supply information or offer a summary of the party’s position as reasonably requested by the

mediator;

(i) attend scheduled mediation conferences unless excused by the mediator; or

{iii} listen to and review the information and position offered by the opposing party.

{c} If a party disputes a mediator’s determination that the party failed te cooperate in the mediation
process, the party may file a petition with the workers’ compensation court. Upon receipt of a petition, the
court shall summon the parties and the mediator to determine by oral discus.sion whether the mediator’s
determination of nancooperation is supportable. If the court finds that the mediator's determination is

suppertable, the court may order the parties to attempt a second time to mediate their dispute.”

Section 21. Section 39-71-2905, MCA, is amended to read:

"39-71-2905. Petition to workers’ compensation judge. A claimant or an insurer who has a dispute

Z\'\ | - 24 - HB 200
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concerning any benefits under chapter 71 of this title may petition the workers’ compensation judge for
a determination of the dispute after satisfying dispute resolution requirements otherwise provided in this

chapter. In addition, the district court that has jurisdiction over a pending action under 39-71-515 may

request the workers’ compensation judge to determine the amount of recoverable damages due to the

employee. The judge, after a hearing, shall make a determination of the dispute in accordance with the law
as set forth in chapter 71 of this title. If the dispute relates to benefits due to a claimant under chapter 71,
the judge shall fix and determine any benefits to be paid and specify the manner of payment. After parties
have satisfied dispute resclution reguirements provided elsewhere in this chapter, the workers’
compensation judge has exclusive jurisdiction to make determinations concerning disputes under chapter
71, except as provided in 39-71-317 and 39-71-5186. The penalties and assessments allowed against an
insurer under chapter 71 are the exclusive penaities and assessments that can be assessed by the workers’

compensation judge against an insurer for disputes arising under chapter 71."

Section 22. Section 39-72-601, MCA, is amended to read:

"39-72-601. Medical panel. {1} The department shall develop a list of physicians to servé on the
occupational disease medical panel. The list may include physicians nominated by the board of medical
examiners. A physician an the panel must be certified by ks the physician’s specialty board or be eligible
for certification in the specialty area appropriate to the claimant’'s condition in relation to this chapter.

{2) The department shall select a panel physician to examine a claimant, as required. The

department shall appoint, as required, ere-memberof-the-panelto—be-the—chairman a physician as the

presiding officer."”

Section 23. Section 39-72-602, MCA, is amended to read:

*39-72-602. Insurer may accept liability -- procedure for medical examination when insurer has not
accepted fiability. (1) An insurer may accept liability for a claim under this chapter based on information
submitted to it by a claimant.

-(2) In order to determine the compensability of claims undér this chapter when an insurer has not
accepted liability, the following procedure must be followed:

{a) The department shall direct the claimant to a member of the medical panel for an examination.

The pane! member shall conduct an examination to determine whether the claimant is totally disabled and

/\\ - 28 - HB 200
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is suffering from an occupational disease. The panel member shall submit a report of kis the member’s
findings to the department.

{b) Either the claimant or the insurer may, within 20 days after the receipt of the report by the first
panel member, request that the claimant be examined by a second panel member. If a second examination
is requested, the department shall direct the claimant to a second panel member who shall conduct an
examination to determine whether he-beleves the claimant is totally disabled and is suffering from an
occupational disease. The panel member shall submit a report of his the member’s findings to the
department. WheR—a-56€
subaitted—te-threc-members—of-themedical-panelforreview—A The medical panel member erthe-parnel
may, in order to assisttae-panelmomberorthe—pareiRreaching reach a conclusion, consult with the

claimant’s attending physician. The reports from the two examining physicians_must be sent by the

department to the presiding officer of the panel. The three-panel-members presiding officer shall issue a

report concerning the claimant's physical condition and whether the claimant is suffering from an
occupational disease.
{c} {i) If a second examination is not requested, the department shall issue its order determining

whether the claimant is entitled to occupational disease benefits based on the report of the first examining

physician.

{ii} If a second examination is requested, the department shall issue its order based on the report

of the three-members—ef-the-medicalpanel presiding officer.

examined-the-claimantard-the-panelehairman- If the panel ehairman presiding officer has examined the

claimant, the parel-ehairmtar department shall appoint another member-of-the-medical-paneito-be-the-third
member presiding officer.” '

Section 24. Section 39-72-612, MCA, is amended to read:

"39-72-612. Hearing and appeal to workers’ compensation judge. (1) Within 20 days after the
department has issued its order of determination as to whether the claimant is entitled to benefits under
this chapter, a party may request a hearing. In order to perfect an appeal to the workers’ compensation

judge, the appealing party shall request a hearing before the department. The department shall grant a
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hearing, ard-the which may be conducted by telephone or by videoconference. The department’s final

determination may not be issuad until after the hearing.

(2) Appeals from a final determination of the department must be made to the workers’
compensation judge within 30 days after the department has is.sued its final determination. The judge, after
a hearing held pursuant to 39-71-2903 and 39-71-2904, shall make a final determination concerning the
claimant’s claim. The judge may overrule the department only on the basis that the department’s
determination is;

(a) in violation ¢f constitutional or statutory provisions;

{b) in excess of the statutory authority of the agency;

{c) made upon unlawful procedure;

{d) aftected by other error of law;

{e} clearly erroneous in view of the reliable, probative, and substantial evidence on the whole
record; or |

{fy arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted exercise

of discretion.”

NEW SECTICN, Section 25. Saving clause. [This act] does not affect rights and duties that

matured, penalties that were incurred, or proceedings that were begun before [the effective date of this

act].

NEW SECTION. Section 26. Severability. If a part of [this act] i5 invalid, all valid parts that are

severahle from the invalid part remain in effect. |f a part of {this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 27. Applicability. (1} [Section 30 9] applies retroactively, within the

meaning of 1-2-109, to all occurrences beginning after October 1, 1977.
{2) [Section +8 17| applies retroactively, within the meaning of 1-2-109, to all occurrences
beginning after October 1, 1973,

{3) [Sections 5 and 28 24] apply to hearings or appeals requested on or after {the effective date

.27 - HB 200
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1 of this act].

2

3 NEW SECTION. Section 28. Effective dates. {1} [Sections 5, +3-22+and-26-thvough28 12, 21,
4 AND 24 THROUGH 27 and this section} are etfective on passage and approval.

5 (2} [Sections 1 through 4, 6 through +2~34-threugh2+—23d—and-24 11, 13 THROUGH 2C, 22,

6 AND 23] are effective October 1, 1395,

7 -END-
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- on House Bill 200
Report No. , April 7, 1995

Page 1 of 1

Mr. Speaker and Mr. President:

We, your Free Conference Committee met and considered House Bill 200 and recommend as
follows: '

1. Page 13, line 16.
Strike: "AND"

Insert: ". There is no fee for the initial application. Any-
subsequent application"

2. Page 13, line 30.
Strike: "OCTOBER"
Insert: "July"

3. Page 28, lines 5 and 6.

Following: "4"

Strike: remainder of line 5 and line 6 in their entirety
Insert: "and 6 are effective July 1, 1995.

(3} [Sections 7 through 11, 13 through 20, 22, and 23] are
effective October 1, 1995."

We recommend that the amendments considered above to House Bill
200 be acceded to by the senate.

And this FREE Conference Committee report be adopted.

For the House:
Ellis

-

For the Se

hair Chair _/,
Bergman

{ ZM?@ *' 4/{/24

Cocchiarella

Forrester

ADOPT Y | “B 200

FCcR= |
REJECT : . . 801149CC.Hbk
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HCUSE BILL NO. 200
INTRODUCED BY BERGMAN, HIBBARD, BENEDICT, BARTLETT, COCCHIARELLA
BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE WORKERS' COMPENSATION ACT
AND THE OCCUPATIONAL DISEASE ACT OF MONTANA; ADDING DEFINITIONS; EXEMPTING
CORPORATE OFFICERS AND MANAGERS OF LIMITED LIABILITY COMPANIES FROM COVERAGE UNLESS
THE EMPLOYER ELECTS TO COVER THE OFFICER OR MANAGER AND THE INSURER ALLOWS THE
ELECTION:CLAH%FYING PROHIBITIONSREGARDINGMEDICALPROV!IDER SELF-REFERRAL; AUTHORIZING
THE DEPARTMENT OF LABOR AND INDUSTRY TO CONDUCT HEARINGS AND APPEALS BY TELEPHONE
ORVIDEOCONFERENCE; CLARIFYING THE STATUS OF LIMITED LIABILITY COMPANIES; GEARIRUNG THE

- EABTY—OF-AN—EMRLOYERWHO - GONFRAGTS—WORK—OUT; CLARIFYING THE DEPARTMENT'S

RESPONSIBILITY IN APPROVING THE GROUP PURCHASE QF WORKERS' COMPENSATION INSURANCE;
REQUIRING ;I'HE INVESTMENT INCOME OF THE UNINSURED EMPLOYERS’ FUND TO BE DEPOSITED IN
THE FUND; REMOVING THE LIMIT ON AN UNINSURED EMPLOYER'S LIABILITY FOR CLAIMS; INCREASING
THE AUTHORITY TO FILE CEASE AND DESIST ORDERS TO INCLUDE PERSONS, BUSINESSES, AND
ENTITIES THAT HAVE CONTRACTED WITH UNINSURED EMPLOYERS AND PROVIDING FOR PENALTIES;
PROVIDING A DISTRICT COURT WITH THE OPTION TC REQUEST THE WORKERS’ COMPENSATION
JUDGE TO DETERMINE THE AMOUNT OF RECOVERABLE DAMAGES DUE TO AN INJURED UNINSURED
WORKER; REMOVING THE REFERENCES TO WAGE SUPPLEMENT; REQUIRING THE BOARD OF
INVESTMENTS TO INVEST CERTAIN MONEY IN THE SUBSEQUENT INJURY FUND AND REQUIRING THE
INVESTMENT INCOME TO BE DEPOSITED IN THE FUND; REDUCING THE TIME PERIOD ALLOWED FOR
A PARTY TO RESPOND TO A WORKERS' COMPENSATION MEDIATOR'S RECOMMENDATION; REVISING
THE MEDICAL PANEL PROCESS; AMENDING SECT!IONS 29-71-116, 39-71-117, 39-71-118, 39-71-315,
39-71-318, 39-71-401, 38-4-40b6; 39-71-432, 39-71-433, 39-71-503, 39-71-504, 39-71-807,
39-71-516, 39-71-710, 39-71-721, 39-71-723, 39-71-737, 39-71-902, 39-71-1108, 39-71-2103,
39-71-2411, 39-71-2905, 39-72-601, 39-72-602, AND 39-72-612, MCA; AND PROVIDING EFFECTIVE
DATES AND APPLICABILITY DATES."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

-1- HB 200
@na Legisiative council REFERENCE BILL: INCLUDES FREE
CONFERENCE COMMITTEE REPORT

DATED 1.
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Section 1. Section 39-71-116, MCA, is amended to read:

"39-71-116. Definitions. Unless the context otherwise requires, words and phrases employed in
this chapter have the following meanings:

(1) "Administer and pay" includes all actions by the state fund under the Workers’ Compensation
Act and the Occupational Disease Act of Montana necessary to:

{a) the investigeation, review, and settiement of claims;

(b} payment of benefits;

(c) se_tting of reserves;

{d) furnishing of services and facilities; and

(e) wiilization use of actuarial, audit, accounting, vocational rehabilitation, and legal services. ]

{2} "Aid or sustenance” means any public or private subsidy made to provide a means of support,

maintenance, or subsistence for the recipient.

{2}4{3) “Average weekly wage" means the mean weekly earnings of all employees under covered
employment, as defined and established annually by the Mentana department eflaberand-industry. It is
established at the nearest whole dollar number and must be adopted by the department prior to July 1 of
each year.

33{4) "Beneficiary” means:

{a) a surviving spouse living with or legally entitled to be supported by the deceased at the time
of intury;

{by an unmarried child under the age of 18 vears;

(¢} an unmarried child under the age of 22 years who is a full-time student in an accredited school
or is enrolled in an accredited apprenticeship program;

{d} an invalid child over the age of 18 years who is dependent upon the decedent for support at
the time of injury;

{e) a parent who is dependent upon the decedent for support at the time of the injury if a
beneficiary, as defined in subsections {3Ha} {4)(a) through {34} (4}(d), does not exist; and

(f) a brother or sister under the age of 18 years if dependent upon the decedent for support at the
time of the injury but only untii the age of 18 years and only when a beneficiary, as defined in subsections
B33 (4)(a) through {3He} (4)(e). does not exist.

+4{b] "Casual employment” means employment not in the usual course of trade, business,

-2- HB 200
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profession, or occupation of the employer.

{6}6) "Child" includes a pasthumous child, a dependent stepchild, and a child legally adopted prior
to the injury.

6+7] "Constructionindustry” means the major group of general contractors and operative builders,
heavy construction (other than building construction) contractors, and special trade contractors, listed in
major groups 15 through 17 in the 1987 Standard Industrial Classification Manual. The term does not
include office workers, design professionals, salespersons, estimators, or any other related employment that
is not directly involved on a regular basis in the provision of physical labor at a construction or renovation
site.

+4(8) "Days" means calendar days, unless otherwise specified.

{8+(9) "Department” means the department of labor and industry.

9}+10) "Disability” means a condition in which a worker’s ability to engage in gainful employment
is diminished as a result of physical restrictions resulting from an injury. The restrictions may be combined
with factors, such as the worker's age, education, work history, and other factors that affect the worker’s
ability to engage in gainful employment. Disability does not mean a purely medical condition.

+H}(11) "Fiscal year” means the period of time between July 1 and the succeeding June 30.

(12) "Household or domestic employment" means employment of persons other than members of

the household for the purpose of tending to the aid and comfort of the emplover or members of the

employer’'s family, including but not limited to housecleaning and yard work, but does not_include

employment beyond the scope of normal household or domestic duties, such as home health care or

domiciliary care.

++31(13) "Insurer” means an employer bound by compensation plan No. 1, an insurance company
transacting business under compensation plan No. 2, or the state fund under compensation plan No. 3.
A2414) "Invalid" means one who is physically or mentally incapacitated.

{15} "Limited liability company” is_as defined in 35-8-102.

+3}16) "Maintenance care” means treatment designed to provide the optimum state of health
while minimizing recurrence of the clinical status.

H4(17] "Medical stability”, "maximum heating”, or "maximum medical healing” means a point in
the healing process when further material improvement would not be reasonably expected from primary

medical treatment.

3. HB 200
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{454(18) "Order" means any decision, rule, direction, requirement, or standard of the department
or any other determination arrived at or decision made by the department.

6+(19) "Palliative care" means treatment designed to reduce or ease symptoms without curing
the underlying cause of the symptoms.

H74{20) "Payroll", "annual payroli“, or "annual payroll for the preceding year" means the average
annual payroll of the employer for the preceding calendar year or, if the employer has not operated a
sufficient or any length of time during the calendar year, 12 times the average monthly payroll for the
current year. However, an estimate may be made by the department for any employer starting in business
if average payrolls are not available. This estimate must be adjusted by additional payment by the employer
or refund by the department, as the case may actually be, on December 31 of the current year. An
employer’s payroll must be computed by calculating all wages, as defined in 39-71-123, that are paid by
an employer.

£184(21) "Permanent partial disability” means a condition, after a worker has reached maximum
medical healing, in which a worker:

{a} has a medically determined physical restriction as a result of an injury as defined in 39-71-119;
and

(b) is able to return to work in some capacity, but the physical restriction impairs the worker’s
ability to work.

#-84{22) "Permanent total disability’ means a condition resulting from injury as defined in this
chapter, after a worker reaches maximum medical healing, in which a worker does not have a reasonable
prospect of physically performing regular employment. Regular employment means work on a recurring
basis performed for remuneration in a trade, business, profession, or other occupation in this state. Lack
of immediate job openings is not a factor to be considered in determining if a worker is permanently totally
disabled.

£20}(23) The "plant of the employer" includes the place of business of a third person while the
employer has access to or control over the place of business for the purpose of carrying on the employer’s
usual trade, business, or occupation.

£241(24) "Primary medical services" means treatment prescribed by a treating physician, for
conditions resulting from the injury, necessary for achieving medical stability.

{224125) "Public corporation” means the state or any county, municipal corporation, school district,
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city, city under a commission form of government or special charter, town, or village.

{23}(26) "Reasonably safe place to work™ means that the place of emplayment has been made as
free from danger to the life or safety of the employee as the nature of the employment will reasonably
permit.

{241(27) "Reasonably safe tools and appliances" are tools and appliances as that are adapted to and
that are reasonably safe for use for the particular purpose for which they are furnished.

+25+(28) "Secondary medical services” means those medical services or appliances that are
considered not medically necessary for medical stability. The services and appliances include but are not
limited to spas or hot tubs, work hardening, physical restoration programs and other restoration programs
designed to address disability and not impairment, or equipment offered by individuals, clinics, groups,
hospitals, ar rehabilitation facilities.

(29) "Sole proprietor” means the person who has the exclusive legal right or title to or ownership

of a business enterprise.

{26+(30) "Temporary partial disability” means a condition resulting from an injury, as defined in
39-71-119, in which a worker, prior to maximum healing:

{a) is temporarily unable to return to the position held at the time of injury because of a medically
determined physical restriction;

(b) returns to work in a modified or alternative empioyment; and

{c) suffers a partial wage loss.

24(31) "Temporary service contractor” means amy a person, firm, association, or corporation
conducting business that employs individuals directly for the purpose of furnishing the services of those
individuals on a part-time or temporary basis to others.

{28432} "Temporary total disability” means a condition resulting from an injury, as defined in this
chapter, that results in total loss of wages and exists until the injured worker reaches maximum medical
healing.

{294(33) "Temporary waorker” means a worker whose services are furnished to another on a
part-time or temporary basis to substitute for a permanent employee on leave or to meet an emergency or
short-term workload.

+304(34) "Treating physician” means a person who is primarily respansible for the treatment of a

worker’s compensable injury and is:
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(a) a physician licensed by the state of Montana under Title 37, chapter 3, and has admitting
privileges to practice in one or more hospitals, if any, in the area where the physician is located;

{b} a chiropractor licensed by the state of Montana under Title 37, chapter 12;

(c) a physician assistant-certified licensed by the state of Montana under Title 37, chapter 20, if
there is not a physician, as defined in subsection {30Hat (34)(a), in the area where the physician
assistant-certified is located;

{d) an osteopath licensed by the state of Montana under Title 37, chapter 5; or

{e} a dentist licensed by the state of Montana under Title 37, chapter 4.

{31}(35) "Year", unless otherwise specified, means calendar year."

Section 2. Section 39-71-117, MCA, is amended to read:

"39-71-117. Employer defined. (1) "Employer” means:

(a) the state anc each county, city and county, city school district, and irrigation district, all other
districts established by law, and all public corporations and guasi-public corporations and public agencies

therein and evexry each person, every each prime cantractor, and every each firm, voluntary association,

limited liability company, and private corporation, including any public service corporation and including an
independent contractor who has any person in service under any appointment or contract of hire, expressed
or implied, oral or written, and the legal representative of any deceased employer or the receiver or trustee
thereof;

(b) any association, corporation, limited liability company, or organization that seeks permission

and meets the requirements set by the department by rule for a group of individual employers to operate

as self-insured under plan No¢. 1 of this chapter; and

(¢} any nonprofit association,_limited liability company, or corporation or other entity funded in

whole or in part by federal, state, or local government funds that places community service participants,
as defined in 39-71-118(1}{f), with nonprofit organizations or associations or federal, state, or local
government entities.

(2) A temporary service contractor is the employer of a temporary worker for premium and loss
experience purposes.

(3) An employer defined in subsection {1) who u#ilizes uses the services of a worker furnished by

another person, association, contractor, firm, limited liability company, or corporation, other than a
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temporary service contractor, is presumed to be the employer for workers’ compensation premium and loss
experience purposes for work performed by the worker. The presumption may be rebutted by substantial
credible evidence of the following:

{(a} the person, association, contractor, firm, limited liability company, or corporation, other than

a temporary service contractor, furnishing the services of a worker to another retains contro! over all
aspects of the work performed by the worker, both at the inception of employment and during all phases
of the work; and

(b} the person, association, contractor, firm, limited liability company, or corporation, other than

a temparary service contractor, furnishing the services of a worker to another has obtained weorkers’
compensation insurance for the worker in Montana both at the inception of employment and during all
phases of the work performed.

(4) Notwithstanding the provisions of subsection (3}, aninterstate or intrastate common or contract
motor carrier doing business in this state who utikzes uses drivers in this state is considered the employer,
is liable for workers’ compensation premiums, and is subject to loss experience rating in this state unless:

{a) the driver in this state is certified as an independent contractor as provided in 39-71-401(3);
ar

(b) the person, association, contractar, firm, limited liability company, or corporation furnishing

drivers in this state to a motor carrier has obtained workers’ compensation insurance on the drivers in

Montana both at the inception of employment and during all phases of the work performed.”

Section 3. Section 39-71-118, MCA, is amended to read:

"39-71-118. Employee, worker, and volunteer firefighter defined. (1) The terms term "employee”
or "worker" means:

(a) each person in this state, including a contractor other than an independent contractor, who is
in the service of an employer, as defined by 39-71-117, under any appointment or contract of hire,
expressed or implied, oral or written. The terms include aliens and minars, whether lawfully or unlawfully
emploved, and all of the elected and appointed paid public officers and officers and members of boards of

directors of guasi-public or private corporations, except those officers identified in 39-71-401(2), while

rendering actual service for the corporations for pay. Casual employees, as defined by 39-71-116, are

included as employees if they are not otherwise covered by workers’ compensation and if an employer has
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elected to be bound by the provisions of the compensation law for these casual employments, as provided
in 39-71-401(2). Household or domestic service empioyment is excluded.

{b} any juvenile performing work under authorization of a district court judge in a delinquency
prevention or rehabilitation program;

{c) aperson receiving on-the-job vocational rehabilitation training or other on-the-job training under
a state or federal vocational training program, whether or not under an appointment or contract of hire with
an employer, as defined in this chapter, and whether or not receiving payment from a third party. However,
this subsection does not apply to students enrolled in vocational training programs, as outlined in this
subsection, while they are an the premises of a public school or community college.

(d} students enrolled and in attendance in programs of vocational-technical education at designated
vocational-technical centers;

{e) an aircrew member or other person employed as a volunteer under 67-2-105b;

{f) a person, other than a juvenile as defined in subsection (1)(b}, performing community service
for a nonprofit organization or association or for a federal, state, or local government entity under a court
order, ar an order from a hearings officer as a resuit of a probation or parole violation, whether or not under
appointment or cantract of hire with an employer, as defined in this chapter, and whether or not receiving
payment from a third party. For a person covered by the definition in this subsection (f):

(i) compensation benefits must be limited to medical expenses pursuant to 39-71-704 and an
impairment award pursuant to 39-71-703 that is based upon the minimum wage established under Title 39,
chapter 3, part 4, for a full-time employee at the time of the injury; and

(i) premiums must be paid by the employer, as defined in 39-71-117{3), and must be based upon
the minimum wage established under Title 39, chapter 3, part 4, for the number of hours of community
service required under the order from the court or hearings officer.

(g) aninmate working in a federally certified prison industries program authorized under 53-1-301.

(2! The terms defined in subsection (1) do not include a person who is:

(a) participating in recreational activity and who at the time is relieved of and is not performing
prescribed duties, regardless of whether the person is using, by discount or otherwise, a pass, ticket,
permit, device, or other emalument of employment; or

{b) performing voluntary service at a recreational facility and who receives no compensation for

those services other than meals, lodging, or the use of the recreational facilities.
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(3) The term "volunteer firefighter” means a firefighter who is an enrolled and active member of
a fire company organized and funded by a county, a rural fire district, or a fire service area.

(4} (a} If the employer is a partnership, e sole preprietership proprietor, or a member-managed

limited liability company, the employer may elect to include as an employee within the provisions of this

chapter any member of the partnership, er the owner of the sole proprietorship,_or any member of the

limited fiability company devoting full time to the partnership, e proprietorship, or limited liability company

business.

(b} Inthe event of an election, the employer must serve upon the employer’s insurer written notice
naming the partners, ef sole proprietor,or members to be covered and stating the level of compensation
coverage desired by electing the amount of wages to be reported, subject to the limitations in subsection
{4)(d). A partner, e sole proprietor, or member is not considered an employee within this chapter until
notice has been given.

{c} A change in elected wages must be in writing and is effective at the start of the next quarter
following notification.

{d} All weekiy compensation benefits must be based on the amount of elected wages, subject to
the minimum and maximum limitations of this subsection. For premium ratemaking and for the
determination of weekly wage for weekly compensation benefits, the electing employer may elect not less
than $900 a month and not more than 1% times the average weekly wage, as defined in this chapter,

{5) {a} If the emplover is a quasi-public_or a private_corporation or a manager-managed limited

liability company, the employver may elect to include as an employee within the provisions of this chapter

any corporate officer or manager exempted under 39-71-401{2).

{b} In the event of an election, the emplovyer shall serve upon the employer’s insurer written natice

naming the corporate officer_or manager to be covered and stating the level of compensation coverage

desired by electing the amount of wadges to be reparted, subiect to the limitations in_subsection {4){d). A

corporate officer ar manager is not considered an employee within this chapter until notice has been given.

{c} A change in elected wages must be in writing and is effective at the start of the next quarter

following notification.

{d) All weekly compensation benefits must be based on the amount of elected wages, subject to

the minimum and maximum limitations of this subsection. For premium ratemaking and for the

determination of the weekly wage for weekly compensation benefits, the electing employer may elect not

.9- HB 200
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less than $200 a week and not more than 1% times the average weekly wage, as defined in this chapter.

{B}(B) The trustees of a rural fire district, a county governing body providing rural fire protection,
or the county commissioners or trustees for a fire service area may elect to include as an employee within
the provisions of this chapter any volunteer firefighter. A volunteer firefighter who receives workers’
compensation coverage under this section may not receive disability benefits under Title 19, chapter 17.

8+7) An employee or worker in this state whose services are furnished by a person, association,

contractor, firm, limited liability company, or corporation, other than a temporary service contractor, to an

employer, as defined in 39-71-117_ is presumed to be under the control and employment of thé employer.
This presumption may ke rebutted as provided in 39-71-117(3).

4(8) For purposes of this section, an "employee or warker in this state" means:

(a) a resident of Montana who is employed by an employer and whose employment duties are
primarily carried out or controlled within this state;

(b) a nonresident of Montana whose principal employment duties are conducted within this state
an a regular basis for an emplayer;

{c) anonresident employee of an employer from another state engaged in the construction industry,
as defined in 39-71-116, within this state; or

(d) anonresident of Montana who does not meet the requirements of subsection {2Hb} (B)(b) and
whose employer elects coverage with an insurer that allows an election for an employer whose:

{i) nonresident employees are hired in Montana;

(i} nonresident employees’ wages are paid in Montana;

{iii) nonresident employees are supervised in Montana; and

(iv) business records are maintained in Mantana.

£81(8) Aninsurer may require coverage for all nonresident employees of a Montana employer who
do not meet the requirements of subsection (A4} (8}(b) or +7Hd} (B)(d) as a condition of approving the
election under subsection {#Hd} (8){d)."

Section 4. Section 39-71-315, MCA, is amended to read:
"39-71-315. Prohibited actions -- penalty. (1) The following actions by a medical provider
constitute violations and are subject to the penalty in subsection {2):

(a) failing to document, under cath, the provision of the services or treatment for which
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compensation is claimed under chapter 72 or this chapter; or
(b) referring a worker for treatment or diagnosis of an injury or iliness that is compensable under
chapter 72 ar this chapter to a facility owned wholly or in part by the provider, unless the provider informs
the worker of the ownership interest and provides the name and address of alternate facilities, if any exist.
(2) A person who violates this section may be assessed a penalty of not less than 5200 or more
than $500 for each offense. The department shall assess and collect the penalty.

(3) Subsection (1)(b] does not apply to medical services provided to an injured worker by a treating

physician with an ownership interest in a managed care organization that has been certified by the

department.”

Section 5. Section 39-71-318, MCA, is amended to read:

"39-71-318. Hearings -- rules of evidence -- conduct -- EXCEPTION. {1) The statutory and esmmon

law common-law rules of evidence do not apply to a hearing before the department under this chapter.

{2} A EXCEPT FOR A HEARING BEFORE THE WORKERS" COMPENSATION COURT, A hearing

under this chapter may be conducted by telephone or by videoconference."

Section 6. Section 39-71-401, MCA, is amended to 'read:

"39-71-401. Employments covered and empleyments exempted. (1} Except as provided in
subsection {2), the Workers' Compensation Act applies to all employers, as defined in 39-71-117, and to
all employees, as defined in 39-71-118. An employer who has any employee in service under any
appointment or contract of hire, expressed or implied, oral or written, shall elect to be bound by the
provisions of compensation plan No. 1, 2, or 3. Each employee whose employer is bound by the Workers’
Compensation Act is subject to and bound by the compensation plan that has been elected by the
employer.

{2) Unless the emplover elects coverage for these employments under this chapter and an insurer
allows sueh an election, the Workers’ Compensation Act does not apply to any of the following
employments: ‘

{a) household and domestic employment;

(b) casual employment as defined in 39-71-116;

{c) employment of a dependent member of an employer’s family for whom an exemption may be
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claimed by the employer under the federal Internal Revenue Code;

(d) employment of sole proprietors, er working members of a partnership, or working members of

a member-managed limited liability company, except as provided in subsection {3);

{e) employment of a broker or salesman performing under a license issued by the board of realty
regulation;

{f} employment of a direct seller engaged in the sale of consumer products, primarily in the
customer’s home;

{g) employment for which a rule of liability for injury, occupational disease, or death is provided
under the laws of the United States;

(h) employment of ary a person performing services in return for aid or sustenance only, except
employment of a volunteer under 67-2-105;

(i) employment with amy a railroad engaged in interstate commerce, except that railroad
construction work is included in and subject to the provisions of this chapter;

(il employment as an official, including a timer, referee, or judge, at a school amateur athletic
event, unless the person is otherwise employed by a school district;

(k) amy employment of a person performing services as a newspaper carrier or free-lance

corraspondent if the person performing the services or a parent or guardian of the person performing the
services in the case of a minor has acknowledged in writing that the person performing the services and
the services are not covered. As used in this subsection, "free-lance correspondent” is a person who
submits articles or photographs for publication and is paid by the article or by the photograph. As used in
this subsection, "newspaper carrier”:

{i) is a person who provides a newspaper with the service of delivering newspapers singly or in
bundles; but .

(i} does not include an employee of the paper who, incidentally to the employee’s main duties,
carrigs or delivers papers.

() cosmetologist’s services and barber’s services as defined in 39-51-204{1}{l);

{m) a person who is employed by an enrolled tribal member whe-operates or_an_association,

business, corporation, or other entity that is at least 51% owned by an enrolled tribal member or members,

whose business is conducted solely within the exterior boundaries of an Indian reservation;

(n) an officer of a quasi-public or a private corporation or manager of a manager-managed limited
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liability company who gualifies under one or more of the following provisions:

(i) the officer or manager_is engaged in the ordinary duties of a worker for the corporation or the

limited liability company and does not receive any pay from the corporation or the limited liahility company

for performance of the duties;

(i) the officer or manager is engaged primarily in household employment for the corpaoration or the

limited liability company:

(i) _the officer or manager owns 20% or more of the number of shares of stock in the corporation

or owns 20% or more of the limited liability company: or

(iv} the officer or manager is the spouse, child, adopted child, stepchild, mother, father, son-in-law,

daughter-in-law, nephew, niece, brother, or sister of a corporate officer who owns 20% or more of the

number of shares of stock in the corporation or who owns 20% or more of the limited liability company.

(3) {a} A sole proprietor, ef a working member of a partnership, or a working member of a

member-managed_|limited liability company who represents to the public that the person is an independent

contractor shall elect to be bound personally and individually by the provisions of compensation plan No.
1, 2, or 3 but may apply to the department for an exemption from the Workers’ Compensation Act.
{b) The application must be made in accordance with the rules adopted by the department ANE.

THERE 1S NO FEE FOR THE INITIAL APPLICATION. ANY SUBSEQUENT APPLICATION MUST BE

ACCOMPANIED BY A $25 APPLICATION FEE. THE APPLICATION FEE MUST BE DEPOSITED IN THE

ADMINISTRATION FUND ESTABLISHED IN 39-71-201 TO OFFSET THE COSTS OF ADMINISTERING THE

PROGRAM.

{c) When an apptlication is approved by the department, it is conclusive as to the status of an

independent contractor and precludes the applicant from obtaining benefits under this chapter.

status: THE EXEMPTION, [F APPROVED, REMAINS IN EFFECT FOR 1 YEAR FOLLOWING THE DATE OF

THE DEPARTMENT'S APPROVAL. TO MAINTAIN THE INDEPENDENT CONTRACTOR STATUS, AN

INDEPENDENT CONTRACTOR SHALL ANNUALLY SUBMIT A RENEWAL APPLICATION. A RENEWAL

APPLICATION MUST BE SUBMITTED FOR AlLL INDEPENDENT CONTRACTOR EXEMPTIONS APPROVED
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AS OF OCTOBER JULY 1, 1995, OR THEREAFTER. THE RENEWAL APPLICATION AND THE $25

RENEWAL APPLICATION FEE MUST BE RECEIVED BY THE DEPARTMENT AT LEAST 30 DAYS PRIOR 7O

THE ANNIVERSARY DATE OF THE PREVIOUSLY APPROVED EXEMPTION.

(E} A PERSON WHO MAKES A FALSE STATEMENT OR MISREPRESENTATION CONCERNING

THAT PERSON'S STATUS AS AN EXEMPT INDEPENDENT CONTRACTOR IS SUBJECT TO A CiVIL

PENALTY OF $1,000. THE DEPARTMENT MAY IMPOSE THE PENALTY FOR EACH FALSE STATEMENT

OR MISREPRESENTATION. THE PENALTY MUST BE PAID TO THE UNINSURED EMPLOYERS' FUND. THE

LIEN PROVISIONS OF 39-71-5606 APPLY TQO THE PENALTY IMPOSED BY THIS SECTION.

{e}[F) If the department denies the application for exemption, the applicant may contest the denial
by petitioning for review of the decision by an appeals referee in the manner provided for in 39-51-1109.
An applicant dissatisfied with the decision of the appeals referee may appeal the decision in accordance
with the procedure established in 39-51-2403 and 39-51-2404.

{4) {a) A private corporation or a manager-managed limited liability company shall provide coverage
for its efficers—and-ather employees under the provisions of compensation plan No. 1, 2, or 3. However;

officerof A quasi-public corporation, a private corporation, or amanager-managqed limited liability company

may elect ast—te—be-beund—as—an—empleyee—under—this—ehapter coverage for its corporate officers or
managers, who are otherwise exempt under subsection (2}, by giving a written noticer-on-aform provided
by—the-departrent—served in the following manner:

(i} if the employer has elected to be bound by the provisions of compensation plan No. 1, by

delivering the notice to the hoard of directors of the corporation or to the management organization of the

manager-managed limited liability company employerand-to-the-department; or

{ii} if the employer has elected to be bound by the provisions of compensation plan No. 2 or 3, by

delivering the notice to the board of directors of the corporation or to the management organization of the

manager-managed limited liability company employer—to-the-department and to the insurer.

(b) If the employer changes plans or insurers, the offieers employer’s previous election is not

effective and the officer gmplover shall again serve notice as-provided to its insurer and to its board of

directors or the management organization of the manager-managed limited liability company if the efficer

employer elects frot to be bound.

te}{5) The appointment or election of an employee as an officer of a corporation, a _partner in a
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partnership, or a member in or_a manager of a limited liability company for the purpose of excluding

exempting the employee from coverage under this chapter does not entitle the officer, partner, member,

swearingunder 467202 the-officerfalsities-the-retice 1o exemption from coverage.

+63(6) Each employeér shall post a sign in the workplace at the locations where notices to employees

are normally posted, informing employees about the employer's current provision of compensation
insurance. A workplace is any location where an employee performs any work-related act in the course of
employment, regardiess of whether the logation is temporary or perrﬁanent, and includes the place of
business or property of a third person while the employer has access to or control over the place of
business or property for the purpose of carrying on the employer’s usual trade, business, or occupation.
The sign must be provided by the department, distributed through insurers or directly by the department,
and posted by employers in accordance with rules adopted by the department. An employer who purposely

or knowingly fails to post a sign as provided in this subsection is subject to a $50 fine for each citation.”
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27

28 Section 7. Section 39-71-432, MCA, is amended to read:

29 "39-71-432. Definitions. As used in 39-71-433, the following definitions apply:

30 (1) "Business entity” means a business enterprise owned by a single person, corporation,
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organization, business trust, trust, partnership, limited liability company, joint venture, association, or other

business entity.
{2) "Group" means two or more business entities that join together with the approval of the
department to purchase individual workers’ compensation insurance policies covering each business entity

that is part of a group.”

Section 8. Section 39-71-433, MCA, is amended to read:

"39-71-433. Group purchase of workers’ compensation insurance. (1) On receiving approval of
the department, two or more business entities may join together 1o form a group to purchase individual
workers’ compensation insurance policies covering each member of the group.

{2) To be eligible to join a new group that is forming, the department shall determine that a
business entity is engaged in a business pursuit that is the same as or similar to the business pursuits of
the other entities participating in the group.

(3) The department shall establish a certification program for groups organized under this section
and shall issue to eligible business entities certificates of approval that authorize formation and maintenance
of a group.

(4) The department by rule shall adopt forms, criteria, and procedures for the issuance of
certificates of approval to groups under this section.

(5) A _group certified under this section may add additional members without approval from the
department if the additional members meet the specific criteria identified in the original application and any

modifications to the criteria, as approved by the department.

{B}(6) A group certified under this section may purchase individual workers’ compensation
insurance policies covering each member of the group from any insurer autharized to write workers’
compensation insurance in this state, except that the state fund, as defined in 39-71-2312, has the right
to refuse coverage of a group and its plan of operation but cannot refuse coverage 1o an individuél
employer. Under an individual policy, the group is entitled to a premium or volume discount that would be
applicable to a policy of the combined premium amount of the individual policies.

647) A group shall apportion any discount or policyholder dividend received on workers’
compensation insurance coverage among the members of the group according to a formula adopted in the

plan of operation for the group.
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#{8) A group shall adopt a plan of operation that must include the composition and selection of

a governing board, the methods for administering the group, the eligibility requirements tg join the group,

and guidetines for the workers’ compensation insurance coverage obtained by the group, including the
payment of premiums, the distribution of discounts, and the method for providing risk management. A

group shall file a copy of its plan of operation with the department.”

Section 9. Section 39-71-5603, MCA, is amended to read:

"39-71-503. Administration of fund -- appropriation. {1) The department shall administer the fund
and shall pay all proper benefits to injured empicyees of uninsured emplovyers.

(2) Surpluses and reserves may not be kept for the fund. The department shall make sueh
payments as that it considers appropriate as funds become available from time to time. The payment of
weekly disability benefits takes preference over the payment of medical benefits. Netump—stiw Lump-sum
payments of future prcjected benefits, including impairment awards, may not be made from the fund. The

board of investments shall invest the money of the fund, and the investment income must be deposited in

the fund. The cost of administration of the fund must be paid out of the money in the fund.
{3) The amournts necessary for the payment of benefits from this fund are statutorily appropriated,

as provided in 17-7-502, from this fund."

Section 10. Section 39-71-504, MCA, is amended to read:

“39-71-504. Funding of fund -- option for agreement between department and injured employee.
The fund is funded in the following manner:

{1} The department may require that the uninsured employer pay to the fund a penalty of either
up to double the premium amount the employer would have paid on the payroll of the employer’s workers
{n this state if the employer had been enrolled with compensation plan No, 3 or $200, whichever is greater.
In determining the prermrium amount for the calculation of the penalty under this subsection, the department
shall make an assessment on how much premium would have been paid on the employer’s past 3-year
payroll for periods within the 3 years when the employer was uninsured. Ar-assessment-for-payroll-paid

(2) {& The fund shall receive from an uninsured empioyer an amount equal to all benefits paid or

to be paid from the fund to an injured employee of the uninsured employer. However—the—hriasured
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(3) The department may determine that the $1,000 assessments that are charged against an

insurer in each case of an industria! death under 39-71-902(1) shaH must be paid to the uninsured
employers’ fund rather than the subsequent injury fund.

(4) The department may enter into an agreement with the injured employee or the employee’s
beneficiaries to assign to the employee or the beneficiaries all or part of the funds received by the

department from the uninsured employer pursuant to subsection {2Ha} (2)."

Section 11. Section 39-71-507, MCA, is amended to read:

"39-71-507. Department to order uninsured employer to cease operations -- noncompliance with
order a misdemeanor -- coordination of remedies. (1) When the department discovers an uninsured
employer, it shall order him the employer to cease operations until ke the employer has elected to be bound
by a compensation plan.

(2) When the department discovers a person, business, or other entity functioning as a prime

contractor that has subcontracted for the services of an uninsured emplover, it may order the person,

business, or other entity functioning as a prime contractor to eease CAUSE all operations PERFORMED BY

THE UNINSURED EMPLOQYER TO CEASE AT WORKSITES CONTROLLED BY THE PRIME CONTRACTOR until

the uninsured employer has elected to be bound by a compensation plan, IF AFTER 3 BUSINESS DAYS
FOLLOWING THE ORDER BY THE DEPARTMENT THE PERSON, BUSINESS, OR OTHER ENTITY

FUNCTIONING AS A PRIME CONTRACTOR HAS NOT COMPLIED WITH THE ORDER, THE DEPARTMENT

MAY ORDER THE PRIME CONTRACTOR TO CEASE ALL OPERATIONS AT THE AFFECTED WORKSITES.

243! An employer who does not comply with the department’s order to cease operations is guilty
of a misdemeanor. Each day of violation is a separate offense. The county attorney may prosecute a
criminal action under this subsection in the county in which the violation occurs. Prosecution under this
subsection does not bar the department from enforcing its order by a civil action.

{4} A person, business, or other entity functioning as a prime contractor that does not comply with

the department’'s order to_cease all operations is _quilty of a misdemeanor. Each day of violation is a

separate offense. The county attorney may prasecute a criminal action under this subsection in the county
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in_which the violatior occurs. Prosecution under this subsection does not bar the department from

enforcing its order by a civil action. In addition, the department may assess a penalty against the person,

business, or other entity functioning as a prime contractor of not more than $1,000 per day for each day

of violation.

£23{5) The department may institute and maintain in the name of the state, through the attorney
general or the county attorney of the county in which the viclation occurs, an action for an injunction order
or other civil remedy in district court to enforce its order to cease operations.

+44H6B) The remedies provided in 39-71-b06 and subsections {2}-ard-{3} (3) through {5} of this

section are not mutually exclusive and may be pursued concurrently.”

Section 12. Section 39-71-516, MCA, is amended to read:

"39-71-516. District court venue and jurisdiction for independent cause of action. An injured
employee or an employee’s beneficiaries pursuing an independent cause of action pursuant to 39-71-515
must shall bring sdek the action in the district court in the district where the claimant resides or where the
alleged violation occurred. The court may grant saeh interim relief as that it considers appropriate, including

hut not limited to injunctive relief, attachment, or receivership. The court may request the workers’

compensation judge to determine the amount of recoverable damages due to the employee.”

Section 13. Section 39-71-710, MCA, is amended to read:

"39-71-710. Termination of benefits upon retirement. (1} If a claimant is receiving disability or
rehabilitation compensation benefits and the claimant receives social security retirement benefits or is
eligible to receive full sociat security retirement benefits, the claimant is considered to be retired. When the
claimant is considered retired, the liability of the insurer is ended for payment of wage—supplement;
permanent tota! disability; and rehabilitation compensation benefits. However, the insurer remains liable for
temporary total disability benefits, any impairment award, and medical benefits.

{2) If a claimant who is eligible to receive social security retirement benefits and is gainfully
employed suffers a work-related injury, the insurer retains liability for temporary total disability benefits,

any impairment award, and medical henefits."

Section 14. Section 39-71-721, MCA, is amended to read:
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"39-71-721. Compensation for injury causing death -- limitation. {1} (a) If an injured employee dies
and the injury was the proximate cause of steh death, then the beneficiary of the deceased is entitled to
the same compensation as though the death occurred immediately following the injury. A beneficiary’s
eligibility for benefits commences after the date of death, and the benefit level is established as set forth
in subsection (2).

{b) The insurer is entitled to recover any overpayments or compensation paid in a lump sum to a
worker prior to death but not yet recouped. The insurer shall recover suek the payments from the
beneficiary’'s biweekly payments as provided in 39-71-741(5).

(2) To beneficiaries as defined in 39-71-116{3Ha}{4}(a) through {3Hd} (4)(d), weekly compensation
benefits for an injury causing death are 66 2/3% of the decedent’'s wages. The maximum weekly
compensation benefit may not exceed the state’s average weekly wage at the time of injury. The minimum
weekly compensation benefit is 50% of the state's average weekly wage, but in no event may it exceed
the decedent’s actual wages at the time of his death.

(3) To beneficiaries as defined in 39-71-116(3HeH4i{e) and 3MF (4]}, weekly benefits must be
paid to the extent of the dependency at the time of the injury, subject to a maximum of 66 2/3% of the
decedent’s wages. The maximum weekly compensation may not exceed the state’s average weekly wage
at the time of injury.

(4) If the decedent leaves no beneficiary as-definedin-38-71-118, a lump-sum payment of $3,000
must be paid to the decedent’s surviving parent or parents.

(5) I any beneficiary of a deceased employee dies, the right of sueh the beneficiary to
compensation under this chapter ceases. Death benefits must be paid to a surviving spouse for 500 weeks
subsequent to the date of the deceased employee’s death or until the spouse’s remarriage, whichever
occurs first. After benefit payments cease to a surviving spouse, death benefits must be paid to
beneficiaries, if any, as defined in 39-71-116&Hb} (4){b) through {3Hd} (4)(d).

(6) In al! cases, benefits must be paid to beneficiaries—as—defined-in-39-71-136.

(7} Benefits paid under this section may not be adjusted for cost of living as provided in 39-71-702.
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hot £ death.”

Section 15. Section 39-71-723, MCA, is amended to read:

"39-71-723. How compensation to be divided among beneficiaries. Compensation due to
beneficiaries shall must be paid to the surviving spouse, if any, or if none, then divided equaily among or
for the benefit of the children. in cases where in which beneficiaries are a surviving spouse and stepchildren
of sueh the spouse, the compensation shal must be divided equally among all beneficiaries. Compensation
due to beneficiaries as defined in 39-71-116{3He}{4)(e} and 3HH (4)(f), where when there is more than
one, shalt must be divided equitably among them, and the guestion of dependency and amount thereet-shalt

be is a question of fact for determination by the department.”

Section 16. Section 39-71-737, MCA, is amended to read:

"39-71-737. Compensation to run consecutively -- exceptions. Compensation skall must run
consecutively and not concurrer;tly, and payment shall may not be made for two classes of disability over
the same period, except that impairment awards and auxiliary rehabilitation benefits may be paid

concurrently with other classes of benefits

Section 17. Section 39-71-902, MCA, is amended to read:

"39-71-902. Fund to receive payment from insurer for each death under chapter -- assessment of
insurers, {1} In exeey egch case of the death of an employee under this chapter, the insurer shall pay to the
fund the sum of $1,000. In addition, the department may assess every each insurer an amount not to
exceed 5% of the compensation paid in Montana in the preceding fiscal year. The assessment must be

transmitted annually to the subsequent injury fund by the employer or insurer. The board of investments

shall invest the money of the fund, and the investment_ income must be deposited in the fund. The cost of

administration of the fund must be paid out of money in the fund.
{2} When, in the judgment of the department, the amount of money in the subsequent injury fund
is such that there is a surplus above and beyond projected liabilities and administrative costs, the

department may at its discretion suspend or reduce further collection of assessments for a period of time
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determined by the department.”

Section 18. Section 39-71-1108, MCA, is amended to read:

"38-71-1108. Physician self-referral prohibition. (1) Unless authorized by the insurer, a treating
physician may not refer a claimant to a health care facility at which the physician does not directly provide
care or services when the physician has an investment interest in the facility, unless there is a
demeonstrated need in the community for the facility and alternative financing is not available. The insurer
or the claimant is not liable for charges incurred in violation of this section.

{2} Subsection {1) does not apply to care or services provided directly to an injured worker by a

treating physician with an ownership interest in a managed care organization that has been certified by the
department.”

Section 19. Section 39-71-2103, MCA, is amended to read:

"39-71-2103. Employer permitted to carry on business and settle directly with employee --
individual liability. {1) If sueh the employer making sueh the election shall-be is found by the department
and the Montana self-insurers guaranty fund to have the requisite financial ability to pay the compensation
and benefits in this chapter previdedfer, then the department, with the concurrence of the guaranty fund,
shall grant to the employer permission to carry on his business for the fiseal year within which sueh the
election is made and sweh proof filed, or the remaining portion of sueh the fiseal year, and to make sueh
payments directly to kis the employees as they may become entitled to receive the same payments.

{2) Eachindividual employerinanassociation, corporation, limited liability company, or organization

of employers given permission by the department to operate as self-insured under plan No. 1 of this chapter
is jointly and severally liable for all obligations incurred by the association, corporation, limited liability

company, or organization under this chapter. An association, corporation, limited liability company, or

organization of employers given permission to operate as self-insured sust shall maintain excess liability

coverage in amounts and under sueh conditions as provided by rules of the department.”

Section 20. Section 39-71-2411, MCA, is amended to read:
"39-71-2411. Mediation procedure. {1} Except as otherwise provided, a claimant or an insurer

having a dispute relating to benefits under chapter 71 or 72 of this title may petition the department for
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mediation of the dispute.

(2) A party may take part in mediation proceedings with ar without representation.

{3) The mediator shall review the department file for the case and may receive any additional
documentation or argument either party submits.

{4) The mediator shall request that each party offer argument summarizing the party’s position.
A party’s argument must fully present the party’'s case. The argument is not limited by the rules of
evidence.

() After the parties have presented all their information and argument t0 the mediator, ke the
mediator shali recommend a solution to the parties within a reasonable time to be established by rule.

(6} A party shall notify the mediator within 45 28 25 days of the mailing of his the mediator’s
report whether the party accepts the mediator’'s recommendation. If either party does not accept the
mediator’'s recommendation, the part.y may petition the workers’ compensation court for resoluticn of the
dispute.

{7} (a) If a mediator determines that either party failed to cooperate in the mediation process, the
mediator shall prepare a written report setting forth the determination and the grounds for the
determination. The report must be mailed to the parties and to the workers’ compensation court. Unless
a party disputes the determination as set forth in subsection (7}{c), the parties shall repeat the mediation
process, but only one time.

(b) A mediator may determine that a party has failed to cooperate in the mediation process only
if the party failed to:

(i} supply information or offer a summary of the party’s position as reasonably requested by the
mediator;

{ii) attend scheduled mediation conferences unless excused by the mediator; or

{iii} listen to and review the information and position offered by the opposing party.

{c) If aparty disputes a mediator’s determination that the party failed to cooperate in the mediation
process, the party may file a petition with the workers’ campensation court. Upon receipt of a petition, the
court shall summon the parties and the mediator to determine by oral discussion whether the mediator's
determination of noncooperation is supportable. If the court finds that the mediator's determination is

supportable, the court may order the parties to attempt a second time to mediate their dispute.”
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Section 21. Section 39-71-2905, MCA, is amended 1o read:
"39-71-2905. Petition to workers’ compensation judge. A claimant or an insurer who has a dispute
concerning any benefits under chapter 71 of this title may petition the workers' compensation judge for

a determination of the dispute after satisfying dispute resolution requirements otherwise provided in this

chapter. In addition, the district court that has jurisdiction over a pending action under 39-71-515 may

request the workers’ compensation judge to determine the amount of recoverable damages due to the

employee. The judge, after a hearing, shall make a determination of the dispute in accordance with the law
as set forth in chapter 71 of this title. If the dispute relates to benefits due to a claimant under chapter 71,
the judge shall fix and determine any benefits to be paid and specify the manner of payment. After parties
have satisfied dispute resolution requirements provided elsewhere in this chapter, the workers’
compensation judge has exclusive jurisdiction to make determinations concerning disputes under chapter
71, except as provided in 39-71-317 and 39-71-516. The penalties and assessments allowed against an
insurer under chapter 71 are the exclusive penalties and assessments that can be assessed by the workers’

compensation judge against an insurer for disputes arising under chapter 71."

Section 22, Section 39-72-601, MCA, is amended to read:

"39-72-601. Medical panel. (1) The department shall develop a list of physicians to serve on the
occupational disease medical ﬁanel. The list may include physicians nominated by the board of medical
examiners., A physician on the panel must be certified by his the physician’s specialty board or be eligible
for certification in the specialty area appropriate to the claimant’s condition in relation to this chapter.

(2) The department shall select a panel physician to examine a claimant, as required. The

department shall appoint, as required, ene—emberof-the—panel-to-be-the-eshairman a physician as_the

presiding officer.”

Section 23. Section 39-72-602, MCA, is amended to read:

"39-72-602. Insurer may accept liability -- procedure for medical examination when insurer has not
accepted liability. (1) An insurer may accept liability for a clairﬁ under this chapter based on information
submitted to it by a claimant.

{2) In order to determine the compensability of claims under this chapter when an insurer has not

accepted liability, the following procedure must be followed:
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(a) The department shall direct the claimant to a member of the medical panel for an examination.
The panel member shall conduct an examinatian to determine whether the claimant is totally disabled and
is suffering from an occupational disease. The panel member shall submit a report of his the member’s
findings 1o the department.

{b} Either the claimant or the insurer may, within 20 days after the receipt of the report by the first
panel member, request that the claimant be examined by a second panel member. If a second examination
is requested, the department shall direct the claimant to a second panel member whao shall conduct an
examination to determine whether he-believes the claimant is totally disabled and is suffering frem an
occupational disease. The panel member shall submit a report of his the member’s findings to the
department. When-a-second-examination-has-boerreguested—the-reports—ofthe-examinatiens-shall-be
subfritted-to-three-members—of-the-medical-paneHorreview—A The medical panel member erthe-panet
may, in order to assisi-the-panel-member-or-the-panelkir—reaching reach a conclusion, consult with the

claimant’s attending physician. The reports from the two examining physicians must be sent by the

department to the presiding officer of the panel. The three-panelmembers presiding officer shall issue a

report concerning the claimant’'s physical condition and whether the claimant is suffering from an
occupational disease.

{c) {i} If a second examination is not requested, the department shall issue its order determining
whether the claimant is entitled to occupational disease benefits based on the report of the first examining
physician.

lii} If a second examination is requested, the department shall issue its order based on the report
of the three-members-of-the-medicalpanel presiding officer,
subsection{2Hbh—thethree—rmem bers-of the—modical-parel-shall-be—the two-members-of-the panel-whe
examined-the-elairrant-and-the-panelehairman- |f the panel ehairman presiding officer has examined the

claimant, the panctehairman department shall appoint another member-of-themedieal-panet-te-be-the-third
rember presiding officer."”

Section 24. Section 39-72-612, MCA, is amended to read:
"39-72-612. Hearing and appeal to workers’ compensation judge. (1) Within 20 days after the

department has issued its order of determination as to whether the claimant is entitled to benefits under
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this chapter, a party may request a hearing. In order to perfect an appeal to the workers’' compensation
judge, the appealing party shall request a hearing before the department. The department shall grant a

hearing, ard-the which may be conducted by telephone or by videoconference. The department’s final

determination may not be issued until after the hearing.

(2) Appeals from a final determination of the department must be made to the workers’
compensation judge within 30 days after the department has issued its final determinaticn. The judge, after
a hearing held pursuant to 39-71-2903 and 39-71-2904, shall make a final determination concerning the
claimant’'s claim. The judge may overrule the department oniy on the basis that the department’s
determination is:

(a) in violation of constitutional or statutory provisions;

{bY in excess of the statutory authority of the agency;

(¢} made upon unlawful procedure;

(d) affected by other error of law;

(e} clearly erroneous in view of the reliable, probative, and substantial evidence on the whole
record; or

(f) arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted exercise

of discretion.”

NEW SECTION. Section 25. Saving clause. [This act] does not affect rights and duties that

matured, penalties that were incurred, or proceedings that were begun before [the effective date of this

actl.

NEW SECTION. Section 26. Severability. If a part of [this act] is invalid, all valid parts that are
severable from the invalid part remain in effect. if a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 27. Applicability. {1) [Section 33 9] applies retroactively, within the

meaning of 1-2-109, to all occurrences beginning after October 1, 1977.

(2} I[Section 48 17] applies retroactively, within the meaning of 1-2-109, to all occurrences
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1 beginning after October 1, 1973.

2 {3) [Sections 5 and 26 24] apply to hearings or appeals requested on or after [the effective date
3 of this act].
4
5 NEW SECTION. Section 28. Effective dates. (1) [Sections 5, 313;22and-2b-through 28 12, 21,
6 AND 24 THROUGH 27 and this section] are effective on passage and approval.
7 {2} [Sections 1 through 4,6-threugh-12—d-threugh2+—23-and24-11 13 THROUGH 20 22
8  ANDA3areeffective-Detober1-1996 AND 6 ARE EFFECTIVE JULY 1, 1995.
9 {3) [SECTIONS 7 THROUGH 11, 13 THROUGH 20, 22, AND 23] ARE EFFECTIVE OCTOBER 1,
10 1995, |
11 -END-
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