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/! 8,, ~(>USO BILL~ 

ILeu-1 ~ 
BY REQUEST O:T~DEPART~ENT OF LABOR AND INDUSTRY 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE WORKERS' COMPENSATION ACT 

6 AND THE OCCUPATIONAL DISEASE ACT OF MONTANA; ADDING DEFINITIONS; EXEMPTING 

7 CORPORATE OFFICERS AND MANAGERS OF LIMITED LIABILITY COMPANIES FROM COVERAGE UNLESS 

8 THE EMPLOYER ELECTS TO COVER THE OFFICER OR MANAGER AND THE INSURER ALLOWS THE 

9 ELECTION; CLARIFYING PROHIBITIONS REGARDING MEDICALPROVI DER SELF-REFERRAL; AUTHORIZING 

10 THE DEPARTMENT OF LABOR AND INDUSTRY TO CONDUCT HEARINGS AND APPEALS BY TELEPHONE 

11 ORVIDEOCONFERENCE; CLARIFYING THE STATUS OF LIMITED LIABILITY COMPANIES; CLARIFYING THE 

12 LIABILITY OF AN EMPLOYER WHO CONTRACTS WORK OUT; CLARIFYING THE DEPARTMENT'S 

13 RESPONSIBILITY IN APPROVING THE GROUP PURCHASE OF WORKERS' COMPENSATION INSURANCE; 

14 REQUIRING THE INVESTMENT INCOME OF THE UNINSURED EMPLOYERS' FUND TO BE DEPOSITED IN 

15 THE FUND; REMOVING THE LIMIT ON AN UNINSURED EMPLOYER'S LIABILITY FOR CLAIMS; INCREASING 

16 THE AUTHORITY TO FILE CEASE AND DESIST ORDERS TO INCLUDE PERSONS, BUSINESSES, AND 

17 ENTITIES THAT HAVE CONTRACTED WITH UNINSURED EMPLOYERS AND PROVIDING FOR PENALTIES; 

18 PROVIDING A DISTRICT COURT WITH THE OPTION TO REQUEST THE WORKERS' COMPENSATION 

19 JUDGE TO DETERMINE THE AMOUNT OF RECOVERABLE DAMAGES DUE TO AN INJURED UNINSURED 

20 WORKER; REMOVING THE REFERENCES TO WAGE SUPPLEMENT; REQUIRING THE BOARD OF 

21 INVESTMENTS TO INVEST CERTAIN MONEY IN THE SUBSEQUENT INJURY FUND AND REQUIRING THE 

22 INVESTMENT INCOME TO BE DEPOSITED IN THE FUND; REDUCING THE TIME PERIOD ALLOWED FOR 

23 A PARTY TO RESPOND TO A WORKERS' COMPENSATION MEDIATOR'S RECOMMENDATION; REVISING 

24 THE MEDICAL PANEL PROCESS; AMENDING SECTIONS 39-71-116, 39-71-117, 39-71-118, 39-71-315, 

25 39-71-318, 39-71-401, 39-71-405, 39-71-432, 39-71-433, 39-71-503, 39-71-504, 39-71-507, 

26 39-71-516, 39-71-710, 39-71-721, 39-71-723, 39-71-737, 39-71-902, 39-71-1108, 39-71-2103, 

27 39-71-2411, 39-71-2905, 39-72-601, 39-72-602, AND 39-72-612, MCA; AND PROVIDING EFFECTIVE 

28 DATES AND APPLICABILITY DATES." 

29 

30 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 
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1 Section 1. Section 39-71-116, MCA, is amended to read: 

2 "39-71-116. Definitions. Unless the context otherwise requires, words and phrases employed in 

3 this chapter have the following meanings: 

4 (1) "Administer and pay" includes all actions by the state fund under the Workers' Compensation 

5 Act and the Occupational Disease Act of Montana necessary to: 

6 (a) the investigation, review, and settlement of claims; 

7 (b) payment of benefits; 

8 (c) setting of reserves; 

9 (d) furnishing of services and facilities; and 

10 (e) utilizatien use of actuarial, audit, accounting, vocational rehabilitation, and legal services. 

11 (2) "Aid or sustenance" means any public or private subsidy made to provide a means of support, 

12 maintenance, or subsistence for the recipient. 

13 f-2+@ "Average weekly wage" means the mean weekly earnings of all employees under covered 

14 employment, as defined and established annually by the Mentana department ef la13er ans inaustry. It is 

1 5 established at the nearest whole dollar number and must be adopted by the department prior to July 1 of 

1 6 each year. 

17 ~ill "Beneficiary" means: 

18 (a) a surviving spouse living with or legally entitled to be supported by the deceased at the time 

19 of injury; 

20 (b) an unmarried child under the age of 18 years; 

21 (c) an unmarried child under the age of 22 years who is a full-time student in an accredited school 

22 or is enrolled in an accredited apprenticeship program; 

23 (d) an invalid child over the age of 18 years who is dependent upon the decedent for support at 

24 the time of injury; 

25 (e) a parent who is dependent upon the decedent for support at the time of the injury if a 

26 beneficiary, as defined in subsections~ 1.4l.@l through~ .l..1l..f..Ql, does not exist; and 

27 If) a brother or sister under the age of 18 years if dependent upon the decedent for support at the 

28 time of the injury but only until the age of 18 years and only when a beneficiary, as defined in subsections 

29 ~ 1.4l.@l through ~ i±l.i.fil, does not exist. 

30 .f4H.fil "Casual employment" means employment not in the usual course of trade, business, 

~'!J!'na Ler,lslatlve coundt 
- 2 -



54th Legislature LC0161.01 

profession, or occupation of the employer. 

2 ~ifil "Child" includes a posthumous child, a dependent stepchild, and a child legally adopted prior 

3 to the injury. 

4 f&till "Construction industry" means the major group of general contractors and operative builders, 

5 heavy construction (other than building construction) contractors, and special trade contractors, listed in 

6 major groups 15 through 17 in the 1987 Standard Industrial Classification Manual. The term does not 

7 include office workers, design professionals, salespersons, estimators, or any other related employment that 

8 is not directly involved on a regular basis in the provision of physical labor at a construction or renovation 

9 site. 

10 ++Hfil "Days" means calendar days, unless otherwise specified. 

11 tS+ifil "Department" means the department of labor and industry. 

12 AAil.Ql "Disability" means a condition in which a worker's ability to engage in gainful employment 

13 is diminished as a result of physical restrictions resulting from an injury. The restrictions may be combined 

14 with factors, such as the worker's age, education, work history, and other factors that affect the worker's 

15 ability to engage in gainful employment. Disability does not mean a purely medical condition. 

16 +:1--Gtil!l "Fiscal year" means the period of time between July 1 and the succeeding June 30. 

17 (12) "Household or domestic employment" means employment of persons other than members of 

18 the household for the purpose of tending to the aid and comfort of the employer or members of the 

19 employer's family, including but not limited to housecleaning and yard work, but does not include 

20 employment beyond the scope of normal household or domestic duties, such as home health care or 

21 domiciliary care. 

22 B+H.l~ "Insurer" means an employer bound by compensation plan No. 1, an insurance company 

23 transacting business under compensation plan No. 2, or the state fund under compensation plan No. 3. 

24 t+-2+1111 "Invalid" means one who is physically or mentally incapacitated. 

25 (15) "Limited liability company" is as defined in 35-8-102. 

26 ~i.1.fil "Maintenance care" means treatment designed to provide the optimum state of health 

27 while minimizing recurrence of the clinical status. 

28 ++4tilll "Medical stability", "maximum healing", or "maximum medical healing" means a point in 

29 the healing process when further material improvement would not be reasonably expected from primary 

30 medical treatment. 
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f+etJ..lfil "Order" means any decision, rule, direction, requirement, or standard of the department 

2 or any other determination arrived at or decision made by the department. 

3 f+etj_J_fil "Palliative care" means treatment designed to reduce or ease symptoms without curing 

4 the underlying cause of the symptoms. 

5 f++t(20) "Payroll", "annual payroll", or "annual payroll for the preceding year" means the average 

6 annual payroll of the employer for the preceding calendar year or, if the employer has not operated a 

7 sufficient or any length of time during the calendar year, 1 2 times the average monthly payroll for the 

8 current year. However, an estimate may be made by the department for any employer starting in business 

9 if average payrolls are not available. This estimate must be adjusted by additional payment by the employer 

10 or refund by the department, as the case may actually be, on December 31 of the current year. An 

11 employer's payroll must be computed by calculating all wages, as defined in 39-71-123, that are paid by 

12 an employer. 

13 {48}J2.ll "Permanent partial disability" means a condition, after a worker has reached maximum 

14 medical healing, in whieh a worker: 

15 (a) has a medically determined physical restriction as a result of an injury as defined in 39-71-119; 

and 16 

17 (bl is able to return to work in some capacity, but the physical restriction impairs the worker's 

18 ability to work. 

19 f+BH.22.l. "Permanent total disability" means a condition resulting from injury as defined in this 

20 chapter, after a worker reaches maximum medical healing, in which a worker does not have a reasonable 

21 prospect of physically performing regular employment. Regular employment means work on a recurring 

22 basis performed for remuneration in a trade, business, profession, or other occupation in this state. Lack 

23 of immediate job openings is not a factor to be considered in determining if a worker is permanently totally 

24 disabled. 

25 ~(23) The "plant of the employer" includes the place of business of a third person while the 

26 employer has access to or control over the place of business for the purpose of carrying on the employer's 

27 usual trade, business, or occupation. 

28 f-24+(24) "Primary medical services" means .treatment prescribed by a treating physician, for 

29 conditions resulting from the injury, necessary for achieving medical stability. 

30 R-2+~ "Public corporation" means the state or any county, municipal corporation, school district, 
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1 city, city under~ commission form of government or special charter, town, or village. 

2 ~(26) "Reasonably safe place to work" means that the place of employment has been made as 

3 free from danger to the life or safety of the employee as the nature of the employment will reasonably 

4 permit. 

5 R4+.lm "Reasonably safe tools and appliances" are tools and appliances as that are adapted to and 

6 that are reasonably safe for use for the particular purpose for which they are furnished. 

7 f-2.e+ilfil "Secondary medical services" means those medical services or appliances that are 

8 considered not medically necessary for medical stability. The services and appliances include but are not 

9 limited to spas or hot tubs, work hardening, physical restoration programs and other restoration programs 

1 0 designed to address disability and not impairment, or equipment offered by individuals, clinics, groups, 

11 hospitals, or rehabilitation facilities. 

12 (29) "Sole proprietor" means the person who has the exclusive legal right or title to or ownership 

1 3 of a business enterprise. 

14 ~(30) "Temporary partial disability" means a condition resulting from an injury, as defined in 

15 39-71-119, in which a worker, prior to maximum healing: 

16 (a) is temporarily unable to return to the position held at the time of injury because of a medically 

17 determined physical restriction; 

18 (b) returns to work in a modified or alternative employment; and 

19 (c) suffers a partial wage loss. 

20 fmill.l "Temporary service contractor" means ilflV ~ person, firm, association, or corporation 

21 conducting business that employs individuals directly for the purpose of furnishing the services of those 

22 individuals on a part-time or temporary basis to others. 

23 ~(32) "Temporary total disability" means a condition resulting from an injury, as defined in this 

24 chapter, that results in total loss of wages and exists until the injured worker reaches maximum medical 

25 healing. 

26 Q.Q}lli.J. "Temporary worker" means a worker whose services are furnished to another on a 

27 part-time or temporary basis to substitute for a permanent employee on leave or to meet an emergency or 

28 short-term workload. 

29 ~(34) "Treating physician" means a person who is primarily responsible for the treatment of a 

30 worker's compensable injury and is: 
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(a) a physician licensed by the state of Montana under Title 37, chapter 3, and has admitting 

2 privileges to practice in one or more hospitals, if any, in the area where the physician is located; 

3 (b) a chiropractor licensed by the state of Montana under Title 37, chapter 12; 

4 (c) a physician assistant-certified licensed by the state of Montana under Title 37, chapter 20, if 

5 there is not a physician, as defined in subsection (301(al (34)(a), in the area where the physician 

6 assistant-certified is located; 

7 (d) an osteopath licensed by the state of Montana under Title 37, chapter 5; or 

8 (e) a dentist licensed by the state of Montana under Title 37, chapter 4. 

9 ~+H~ "Year", unless otherwise specified, means calendar year." 

10 

11 Section 2. Section 39-71-117, MCA, is amended to read: 

12 "39-71-117. Employer defined. (1) "Employer" means: 

13 (a) the state and each county, city and county, city school district, and irrigation district, all other 

14 districts established by law, and all public corporations and quasi-public corporations and public agencies 

15 thereiA and e¥ePf each person, e¥ePf each prime contractor, and e¥ePf each firm, voluntary association, 

16 limited liability company, and private corporation, including any public service corporation and including an 

17 independent contractor who has any person in service under any appointment or contract of hire, expressed 

18 or implied, oral or written, and the legal representative of any deceased employer or the receiver or trustee 

19 thereof; 

20 (b) any association, corporation, limited liability company, or organization that seeks permission 

21 and meets the requirements set by the department by rule for a group of individual employers to operate 

22 as self-insured under plan No. 1 of this chapter; and 

23 (c) any nonprofit association, limited liability company, or corporation or other entity funded in 

24 whole or in part by federal, state, or local government funds that places community service participants, 

25 as defined in 39-71-118(1)(f), with nonprofit organizations or associations or federal, state, or local 

26 government entities. 

27 (2) A temporary service contractor is the employer of a temporary worker for premium and loss 

28 experience purposes. 

29 (3) An employer defined in subsection ( 1) who 1:1tilii!es uses the services of a worker furnished by 

30 another person, association, contractor, firm, limited liability company, or corporation, other than a 
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temporary service contractor, is presumed to be the employer for workers' compensation premium and loss 

2 experience purposes for work performed by the worker. The presumption may be rebutted by substantial 

3 credible evidence of the following: 

4 la) the person, association, contractor, firm, limited liability company, or corporation, other than 

5 a temporary service contractor, furnishing the services of a worker to another retains control over all 

6 aspects of the work performed by the worker, both at the inception of employment and during all phases 

7 of the work; and 

8 (b) the person, association, contractor, firm, limited liability company, or corporation, other than 

9 a temporary service contractor, furnishing the services of a worker to another has obtained workers' 

10 compensation insurance for the worker in Montana both at the inception of employment and during all 

11 phases of the work performed. 

12 {4) Notwithstanding the provisions of subsection (3), an interstate or intrastate common or contract 

13 motor carrier doing business in this state who 1c1tili;!'Os uses drivers in this state is considered the employer, 

14 is liable for workers' compensation premiums, and is subject to loss experience rating in this state unless: 

15 (a) the driver in this state is certified as an independent contractor as provided in 39-71-401 (3); 

16 or 

17 (b) the person, association, contractor, firm, limited liability company, or corporation furnishing 

18 drivers in this state to a motor carrier has obtained workers' compensation insurance on the drivers in 

19 Montana both at the inception of employment and during all phases of the work performed." 

20 

21 Section 3. Section 39-71-118, MCA, is amended to read: 

22 "39-71-118. Employee, worker, and volunteer firefighter defined. (1) The tefffis term "employee" 

23 or "worker" means: 

24 (a) each person in this state, including a contractor other than an independent contractor, who is 

25 in the service of an employer, as defined by 39-71-117, under any appointment or contract of hire, 

26 expressed or implied, oral or written. The terms include aliens and minors, whether lawfully or unlawfully 

27 employed, and all of the elected and appointed paid public officers and officers and members of boards of 

28 directors of quasi-public or private corporations, except those officers identified in 39-71-401 (2). while 

29 rendering actual service for the corporations for pay. Casual employees, as defined by 39-71-1160 are 

30 included as employees if they are not otherwise covered by workers' compensation and if an employer has 
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elected to be bound by the provisions of the compensation law for these casual employments, as provided 

2 in 39-71-401 (2). Household or domestic serviee employment is excluded. 

3 (b) any juvenile performing work under authorization of a district court judge in a delinquency 

4 prevention or rehabilitation program; 

5 (cl a person receiving on-the-job vocational rehabilitation training or other on-the-job training under 

6 a state or federal vocational training program, whether or not under an appointment or contract of hire with 

7 an employerL as defined in this chapterL and whether or not receiving payment from a third party. However, 

8 this subsection does not apply to students enrolled in vocational training programsL as outlined in this 

9 subsectionL while they are on the premises of a public school or community college,. 

1 0 (d) students enrolled and in attendance in programs of vocational-technical education at designated 

11 vocational-technical centers; 

12 (e) an aircrew member or other person employed as a volunteer under 67-2-105; 

13 (fl a person, other than a juvenile as defined in subsection ( 1 )(b), performing community service 

14 for a nonprofit organization or association or for a federal, state, or local government entity under a court 

15 order, or an order from a hearings officer as a result of a probation or parole violation, whether or not under 

16 appointment or contract of hire with an employer Las defined in this chapter Land whether or not receiving 

17 payment from a third party. For a person covered by the definition in this subsection (f): 

18 (i) compensation benefits must be limited to medical expenses pursuant to 39-71-704 and an 

19 impairment award pursuant to 39-71-703 that is based upon the minimum wage established under Title 39, 

20 chapter 3, part 4, for a full-time employee at the time of the injury; and 

21 (ii) premiums must be paid by the employer, as defined in 39-71-11 7(3), and must be based upon 

22 the minimum wage established under Title 39, chapter 3, part 4, for the number of hours of community 

23 service required under the order from the court or hearings officer. 

24 (g) an inmate working in a federally certified prison industries program authorized under 53-1-301. 

25 (2) The terms defined in subsection ( 1) do not include a person who is: 

26 (a) participating in recreational activity and who at the time is relieved of and is not performing 

27 prescribed duties, regardless of whether the person is using, by discount or otherwise, a pass, ticket, 

28 permit, device, or other emolument of employment; or 

29 (b) performing voluntary service at a recreational facility and who receives no compensation for 

30 those services other than meals, lodging, or the use of the recreational facilities. 
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(3) The term "volunteer firefighter" means a firefighter who is an enrolled and active member of 

a fire company organized and funded by a county, a rural fire district, or a fire service area. 

(4) (a) If the employer is a partnershipL 0f sole proprietersl:lip proprietor, or a member~managed 

limited liability company, the employer may elect to include as an employee within the provisions of this 

chapter any member of the partnershipL 0f the owner of the sole proprietorship, or any member of the 

limited liability company devoting full time to the partnershipL 0f proprietorship, or limited liability company 

business. 

(b) In the event of an election, the employer must serve upon the employer's insurer written notice 

naming the partnersL 0f sole proprietor, or members to be covered and stating the level of compensation 

coverage desired by electing the amount of wages to be reported, subject to the limitations in subsection 

(4)(d). A partnerL 0f sole proprietor, or member is not considered an employee within this chapter until 

notice has been given. 

(c) A change in elected wages must be in writing and is effective at the start of the next quarter 

following notification. 

(d) All weekly compensation benefits must be based on the amount of elected wages, subject to 

the minimum and maximum limitations of this subsection. For premium ratemaking and for the 

determination of weekly wage for weekly compensation benefits, the electing employer may elect not less 

than $900 a month and not more than 1 ½ times the average weekly wageL as defined in this chapter. 

(5) (al If the employer is a quasi-public or a private corporation or a manager-managed limited 

liability company, the employer may elect to include as an employee within the provisions of this chapter 

any corporate officer or manager exempted under 39-71-401 (2). 

(b) In the event of an election, the employer shall serve upon the employer's insurer written notice 

naming the corporate officer or manager to be covered and stating the level of compensation coverage 

desired by electing the amount of wages to be reported, subject to the limitations in subsection (4) (d). A 

corporate officer or manager is not considered an employee within this chapter until notice has been given. 

{c) A change in elected wages must be in writing and is effective at the start of the next quarter 

following notification. 

(d) All weekly compensation benefits must be based on the amount of elected wages, subject to 

29 the minimum and maximum limitations of this subsection. For premium ratemaking and for the 

30 determination of the weekly wage for weekly compensation benefits, the electing employer may elect not 
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1 less than $200 a week and not more than 1 ½ times the average weekly wage, as defined in this chapter. 

2 ¼Hfil The trustees of a rural fire district, a county governing body providing rural fire protection, 

3 or the county commissioners or trustees for a fire service area may elect to include as an employee within 

4 the provisions of this chapter any volunteer firefighter. A volunteer firefighter who receives workers' 

5 compensation coverage under this section may not receive disability benefits under Title 19, chapter 17. 

6 ¼till An employee or worker in this state whose services are furnished by a person, association, 

7 contractor, firm, limited liability company, or corporation, other than a temporary service contractor, to an 

8 employer. as defined in 39-71-11 7. is presumed to be under the control and employment of the employer. 

9 This presumption may be rebutted as provided in 39-71-117(3). 

1 0 f+Hfil For purposes of this section, an "employee or worker in this state" means: 

11 (al a resident of Montana who is employed by an employer and whose employment duties are 

12 primarily carried out or controlled within this state; 

13 (b) a nonresident of Montana whose principal employment duties are conducted within this state 

14 on a regular basis for an employer; 

15 (c) a nonresident employee of an employer from another state engaged in the construction industry, 

16 as defined in 39-71-116, within this state; or 

17 (d) a nonresident of Montana who does not meet the requirements of subsection m+el-1filllil. and 

18 whose employer elects coverage with an insurer that allows an election for an employer whose: 

19 (i) nonresident employees are hired in Montana; 

20 (ii) nonresident employees' wages are paid in Montana; 

21 liii) nonresident employees are supervised in Montana; and 

22 (iv) business records are maintained in Montana. 

23 -!8l-J.fil An insurer may require coverage for all nonresident employees of a Montana employer who 

24 do not meet the requirements of subsection m+eJ. 1filllil or f7Het ifilig.J_ as a condition of approving the 

25 election under subsection f7Het ifilig.J_." 

26 

27 Section 4. Section 39-71-315, MCA, is amended to read: 

28 "39-71-315. Prohibited actions -- penalty. (1) The following actions by a medical provider 

29 constitute violations and are subject to the penalty in subsection (2): 

30 (a) failing to document, under oath, the provision of the services or treatment for which 
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compensation is claimed under chapter 7 2 or this chapter; or 

(b) referring a worker for treatment or diagnosis of an injury or illness that is compensable under 

chapter 72 or this chapter to a facility owned wholly or in part by the provider, unless the provider informs 

the worker of the ownership interest and provides the name and address of alternate facilities, if any exist. 

(2) A person who violates this section may be assessed a penalty of not less than $200 or more 

than $500 for each offense. The department shall assess and collect the penalty. 

(3) Subsection (1llbl does not apply to medical services provided to an iniured worker by a treating 

physician with an ownership interest in a managed care organization that has been certified by the 

department." 

Section 5. Section 39-71-318, MCA, is amended to read: 

"39-71-318. Hearings -- rules of evidence -- conduct. ill The statutory and eeR'llflOA law 

common-law rules of evidence do not apply to a hearing before the department under this chapter. 

(2) A hearing under this chapter may be conducted by telephone or by videoconference." 

16 Section 6. Section 39-71-401, MCA, is amended to read: 

1 7 "39-71-401. Employments covered and employments exempted. ( 1 l Except as provided in 

18 subsection (2), the Workers' Compensation Act applies to all employers, as defined in 39-71-117, and to 

19 all employees, as defined in 39-71-118. An employer who has any employee in service under any 

20 appointment or contract of hire, expressed or implied, oral or written, shall elect to be bound by the 

21 provisions of compensation plan No. 1, 2, or 3. Each employee whose employer is bound by the Workers' 

22 Compensation Act is subject to and bound by the compensation plan that has been elected by the 

23 employer. 

24 (2) Unless the employer elects coverage for these employments under this chapter and an insurer 

25 allows 5ti6R an election, the Workers' Compensation Act does not apply to any of the following 

26 employments: 

27 (a) household and domestic employment; 

28 (b) casual employment as defined in 39-71-116; 

29 (c) employment of a dependent member of an employer's family for whom an exemption may be 

30 claimed by the employer under the federal Internal Revenue Code; 
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(d) employment of sole proprietorsL er working members of a partnership, or working members of 

a member-managed limited liability company, except as provided in subsection (3); 

(e) employment of a broker or salesman performing under a license issued by the board of realty 

regulation; 

(f) employment of a direct seller engaged in the sale of consumer products, primarily in the 

customer's home; 

(g) employment for which a rule of liability for injury, occupational disease,. or death is provided 

under the laws of the United States; 

(h) employment of afl'f .!! person performing services in return for aid or sustenance only, except 

employment of a volunteer under 67-2-105; 

(i) employment with afl'f .!! railroad engaged in interstate commerce, except that railroad 

construction work is included in and subject to the provisions of this chapter; 

(j) employment as an official, including a timer, referee, or judge, at a school amateur athletic 

event, unless the person is otherwise employed by a school district; 

(k) afl'f employment of a person performing services as a newspaper carrier or free-lance 

correspondent if the person performing the services or a parent or guardian of the person performing the 

services in the case of a minor has acknowledged in writing that the person performing the services and 

the services are not covered. As used in this subsection, "free-lance correspondent" is a person who 

submits articles or photographs for publication and is paid by the article or by the photograph. As used in 

this subsection, "newspaper carrier": 

(i) is a person who provides a newspaper with the service of delivering newspapers singly or in 

bundles; but 

(ii) does not include an employee of the paper who, incidentally to the employee's main duties, 

carries or delivers papers. 

(I) cosmetologist's services and barber's services as defined in 39-51-204( 1 )(I); 

(m) a person who is employed by an enrolled tribal member wi'le 01'J0Fates or an association, 

business, corporation, or other entity that is at least 51 % owned by an enrolled tribal member or members. 

whose business is conducted solely within the exterior boundaries of an Indian reservation~ 

{nl an officer of a quasi-public or a private corporation or manager of a manager-managed limited 

liability company who qualifies under one or more of the following provisions: 
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(i) the officer or manager is engaged in the ordinary duties of a worker for the corporation or the 

limited liability company and does not receive any pay from the corporation or the limited liability company 

for performance of the duties; 

(ii) the officer or manager is engaged primarily in household employment for the corporation or the 

limited liability company; 

(iii) the officer or manager owns 20% or more of the number of shares of stock in the corporation 

or owns 20% or more of the limited liability company; or 

(iv) the officer or manager is the spouse, child, adopted child, stepchild, mother, father. son-in-law, 

daughter-in-law, nephew, niece, brother, or sister of a corporate officer who owns 20% or more of the 

number of shares of stock in the corporation or who owns 20% or more of the limited liability company. 

(3) (a) A sole proprietor. 0f a working member of a partnership, or a working member of a 

member-managed limited liability company who represents to the public that the person is an independent 

contractor shall elect to be bound personally and individually by the provisions of compensation plan No. 

1, 2, or 3 but may apply to the department for an exemption from the Workers' Compensation Act. 

(b) The application must be made in accordance with the rules adopted by the department. The 

department may deny the application only if it determines that the applicant is not an independent 

contractor. 

(c) When an application is approved by the department, it is conclusive as to the status of an 

independent contractor and precludes the applicant from obtaining benefits under this chapter. 

(d) When an election of an exemption is approved by the department, the election remains effective 

and the independent contractor retains the status as an independent contractor until the independent 

contractor notifies the department of any change in status and provides a description of present work 

status. 

(el If the department denies the application for exemption, the applicant may contest the denial by 

petitioning for review of the decision by an appeals referee in the manner provided for in 39-51-1109. An 

applicant dissatisfied with the decision of the appeals referee may appeal the decision in accordance with 

the procedure established in 39-51-2403 and 39-51-2404. 

(4) (a) A J;!Fivate corporation or a manager-managed limited liability company shall provide coverage 

for its effieers aAel etl=ler employees under the provisions of compensation plan No. 1, 2, or 3. l-lowo•,1or, 

13ureuaAt te rules tl=le Ele13artment flF0FAulgatos aAel suejeet iA all eases te Bfll)Feval 13',1 tl=le del)artmeAt, BA 
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oHiser of A quasi-public corporation, a private corporation, or a manager-managed limited liability company 

may elect Rot te 00 001:1Rd as aA OR'lplo•~oe 1:1Rder this shapter coverage for its corporate officers or 

managers, who are otherwise exempt under subsection (2), by giving a written notice. OR a ferR'l provided 

0v tho departR'leAt, served in the following manner: 

(i) if the employer has elected to be bound by the provisions of compensation plan No. 1, by 

delivering the notice to the board of directors of the corporation or to the management organization of the 

manager-managed limited liability company ell'lplovor aAd to the departll'lOAt; or 

(ii) if the employer has elected to be bound by the provisions of compensation plan No. 2 or 3, by 

delivering the notice to the board of directors of the corporation or to the management organization of the 

manager-managed limited liability company ell'lplovor, te the departll'leAt, and to the insurer. 

(b) If the employer changes plans or insurers, the oUioer's employer's previous election is not 

effective and the e#ieOf employer shall again serve notice as preYided to its insurer and to its board of 

directors or the management organization of the manager-managed limited liability company if the e#ieOf 

employer elects HEH to be bound. 

fe+J.fil The appointment or election of an employee as an officer of a corporation, a partner in a 

partnership, or a member in or a manager of a limited liability company for the purpose of e*sl1:1diAg 

exempting the employee from coverage under this chapter does not entitle the officer, partner, member, 

or manager te eleot Rot te 00 0e1:1Rd as aA Bll'lployee l:IAdor this ehapter. IA any ease, the oHiser shall sign 

tlcto notiee reEj1:1ired sv s1:1esootioA 14 llal 1:1nder oath er affirll'latien aml is s1:1sjoet te tho peAaltios for false 

swearing 1:1Ador 4 Ii 7 202 if tho eHieer 1elsifies the Aetiee to exemption from coverage. 

te+i..fil Each employer shall post a sign in the workplace at the locations where notices to employees 

are normally posted, informing employees about the employer's current provision of compensation 

insurance. A workplace is any location where an employee performs any work-related act in the course of 

employment, regardless of whether the location is temporary or permanent, and includes the place of 

business or property of a third person while the employer has access to or control over the place of 

business or property for the purpose of carrying on the employer's usual trade, business, or occupation. 

The sign must be provided by the department, distributed through insurers or directly by the department, 

and posted by employers in accordance with rules adopted by the department. An employer who purposely 

or knowingly fails to post a sign as provided in this subsection is subject to a $50 fine for each citation." 

~na LQlstatlve coundl 
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1 Section 7. Section 39-71-405, MCA, is amended to read: 

2 "39-71-405. Liability of employer who contracts work out. (1) An employer who contracts with 

3 an independent contractor to have work performed of a kind Wffiffi that is a regular or a recurrent part of 

4 the work of the trade, business, occupation, or profession of ~ the employer is liable for the payment 

5 of benefits under this chapter to the employees of the contractor or the subcontractor if the contractor or 

6 subcontractor has not properly complied with the coverage requirements of the Worker's Workers' 

7 Compensation Act. Afl'f An insurer who becomes liable for payment of benefits may recover the amount 

8 of benefits paid and to be paid and necessary expenses from the contractor or subcontractor primarily liable 

9 therein. 

10 (2) Whefe When an employer contracts to have any work to be done by a contractor, other than 

11 an independent contractor, and the work se contracted to be done is a part or process in the trade or 

12 business of the employer, then the employer is liable to pay all benefits under this chapter to the same 

13 extent as if the work were done without the intervention of the contractor, and the work se contracted to 

14 be done sl=lall may not be construed to be casual employment. Whefe When an employer contracts work 

15 to be done as specified in this subsection, the contractor and the contractor's employees sl=lall come under 

16 that plan of compensation adopted by the employer. 

17 (3) Whefe When an employer contracts any work to be done, wholly or in part for the employer, 

18 by an independent contractor, ~ when the work se contracted to be done is casual employment as to 

19 ~ the employer, then the contractor shall 13eeoFRe ~ the employer for the purposes of this chapter." 

20 

21 Section 8. Section 39-71-432, MCA, is amended to read: 

22 "39-71-432. Definitions. As used in 39-71-433, the following definitions apply: 

23 ( 1) "Business entity" means a business enterprise owned by a single person, corporation, 

24 organization, business trust, trust, partnership, limited liability company, joint venture, association, or other 

25 business entity. 

26 (2) "Group" means two or more business entities that join together with the approval of the 

27 department to purchase individual workers' compensation insurance policies covering each business entity 

28 that is part of a group." 

29 

30 Section 9. Section 39-71-433, MCA, is amended to read: 

~na Leolslatlve coundl 
- 15 -



54th Legislature LC0161.01 

"39-71-433. Group purchase of workers' compensation insurance. (1) On receiving approval of 

2 the department, two or more business entities may join together to form a group to purchase individual 

3 workers' compensation insurance policies covering each member of the group. 

4 (2) To be eligible to join a new group that is forming, the department shall determine that a 

5 business entity is engaged in a business pursuit that is the same as or similar to the business pursuits of 

6 the other entities participating in the group. 

7 (3) The department shall establish a certification program for groups organized under this section 

8 and shall issue to eligible business entities certificates of approval that authorize formation and maintenance 

9 of a group. 

1 O (4) The department by rule shall adopt forms, criteria, and procedures for the issuance of 

11 certificates of approval to groups under this section. 

12 (5) A group certified under this section may add additional members without approval from the 

13 department if the additional members meet the specific criteria identified in the original application and any 

14 modifications to the criteria, as approved by the department. 

15 f&Hfil A group certified under this section may purchase individual workers' compensation 

16 insurance policies covering each member of the group from any insurer authorized to write workers' 

17 compensation insurance in this state, except that the state fund, as defined in 39-71-2312, has the right 

18 to refuse coverage of a group and its plan of operation but cannot refuse coverage to an individual 

19 employer. Under an individual policy, the group is entitled to a premium or volume discount that would be 

20 applicable to a policy of the combined premium amount of the individual policies. 

21 fetill A group shall apportion any discount or policyholder dividend received on workers' 

22 compensation insurance coverage among the members of the group according to a formula adopted in the 

23 plan of operation for the group. 

24 +7H.fil A group shall adopt a plan of operation that must include the composition and selection of 

25 a governing board, the methods for administering the group, the eligibility requirements to join the group, 

26 and guidelines for the workers' compensation insurance coverage obtained by the group, including the 

27 payment of premiums, the distribution of discounts, and the method for providing risk management. A 

28 group shall file a copy of its plan of operation with the department." 

29 

30 Section 10. Section 39-71-503, MCA, is amended to read: 

~~na u,r,lslatlve Coundl 
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"39-71-503. Administration of fund -- appropriation. ( 1) The department shall administer the fund 

and shall pay all proper benefits to injured employees of uninsured employers. 

(2) Surpluses and reserves may not be kept for the fund. The department shall make SHOO 

payments as that it considers appropriate as funds become available from time to time. The payment of 

weekly disability benefits takes preference over the payment of medical benefits. No lum13 sum Lump-sum 

payments of future projected benefits, including impairment awards, may not be made from the fund. The 

board of investments shall invest the money of the fund, and the investment income must be deposited in 

the fund. The cost of administration of the fund must be paid out of the money in the fund. 

(3) The amounts necessary for the payment of benefits from this fund are statutorily appropriated, 

as provided in 17-7-502, from this fund." 

Section 11. Section 39-71-504, MCA, is amended to read: 

"39-71-504. Funding of fund -- option for agreement between department and injured employee. 

The fund is funded in the following manner: 

( 1) The department may require that the uninsured employer pay to the fund a penalty of either 

up to double the premium amount the employer would have paid on the payroll of the employer's workers 

in this state if the employer had been enrolled with compensation plan No. 3 or $200, whichever is greater. 

In determining the premium amount for the calculation of the penalty under this subsection, the department 

shall make an assessment on how much premium would have been paid on the employer's past 3-year 

payroll for periods within the 3 years when the employer was uninsured. An assessment for pa·;roll 13aid 

b',' tRo uninsured em13le•,1er for any time prior to cl1:Jly 1, 1977, may not be made. 

(2) fat The fund shall receive from an uninsured employer an amount equal to all benefits paid or 

to be paid from the fund to an injured employee of the uninsured employer. l-lowever, tRo uninsmed 

em13loyor's liability 1:Jnder tRis subsootion (2Ha! may not eirnood $60,000. 

(bl TAO dollar limitation does not ap13ly to an 1:Jnins1:Jred om13lovor's liability to an inj1:Jred emplovoo 

or tRo omplo\•oo's bonofioiarios under a9 71 609 or aa 71 616. 

(3) The department may determine that tho $1,000 assessments that are charged against an 

insurer in each case of an industrial death under 39-71-902( 1 l ~ must be paid to the uninsured 

employers' fund rather than the subsequent injury fund. 

(4) The department may enter into an agreement with the injured employee or the employee's 

~na Leglslatlve council 
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beneficiaries to assign to the employee or the beneficiaries all or part of the funds received by the 

2 department from the uninsured employer pursuant to subsection Q-l-1-a} ill," 

3 

4 Section 12. Section 39-71-507, MCA, is amended to read: 

5 "39-71-507. Department to order uninsured employer to cease operations -·· noncompliance with 

6 order a misdemeanor -- coordination of remedies. ( 1) When the department discovers an uninsured 

7 employer, it shall order Rim the employer to cease operations until fie the employer has elected to be bound 

8 by a compensation plan. 

9 (2) When the department discovers a person, business, or other entity functioning as a prime 

1 0 contractor that has subcontracted for the services of an uninsured employer, it may order the person, 

11 business, or other entity functioning as a prime contractor to cease all operations until the uninsured 

12 employer has elected to be bound by a compensation plan. 

13 mm An employer who does not comply with the department's order to cease operations is guilty 

14 of a misdemeanor. Each day of violation is a separate offense. The county attorney may prosecute a 

15 criminal action under this subsection in the county in which the violation occurs. Prosecution under this 

16 subsection does not bar the department from enforcing its order by a civil action. 

17 (41 A person, business, or other entity functioning as a prime contractor that does not comply with 

18 the department's order to cease all operations is guilty of a misdemeanor. Each day of violation is a 

1 9 separate offense. The county attorney may prosecute a criminal action under this subsection in the county 

20 in which the violation occurs. Prosecution under this subsection does not bar the department from 

21 enforcing its order by a civil action. In addition, the department may assess a penalty against the person, 

22 business. or other entity functioning as a prime contractor of not more than $1,000 per day for each day 

23 of violation. 

24 ~ill The department may institute and maintain in the name of the state, through the attorney 

25 general or the county attorney of the county in which the violation occurs, an action for an injunction order 

26 or other civil remedy in district court to enforce its order to cease operations. 

27 f4Hfil The remedies provided in 39-71-506 and subsections (2) ane {,I) [3) through (5) of this 

28 section are not mutually exclusive and may be pursued concurrently." 

29 

30 Section 13. Section 39-71-516, MCA, is amended to read: 

~na Lt111lstattve COUlldl 
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"39-71-516. District court venue and jurisdiction for independent cause of action. An injured 

2 employee or an employee's beneficiaries pursuing an independent cause of action pursuant to 39-71-515 

3 ffH,lSt shall bring ~ the action in the district court in the district where the claimant resides or where the 

4 alleged violation occurred. The court may grant~ interim relief as that it considers appropriate, including 

5 but not limited to injunctive relief, attachment, or receivership. The court may request the workers' 

6 compensation judge to determine the amount of recoverable damages due to the employee." 

7 

8 Section 14. Section 39-71-710, MCA, is amended to read: 

9 "39-71-710. Termination of benefits upon retirement. (1) If a claimant is receiving disability or 

1 O rehabilitation compensation benefits and the claimant receives social security retirement benefits or is 

11 eligible to receive full social security retirement benefits, the claimant is considered to be retired. When the 

12 claimant is considered retired, the liability of the insurer is ended for payment of wa~e su1313l0A1ent, 

13 permanent total disability, and rehabilitation compensation benefits. However, the insurer remains liable for 

14 temporary total disability benefits, any impairment award, and medical benefits. 

15 (2) If a claimant who is eligible to receive social security retirement benefits and is gainfully 

16 employed suffers a work-related injury, the insurer retains liability for temporary total disability benefits, 

17 any impairment award, and medical benefits." 

18 

19 Section 15. Section 39-71-721, MCA, is amended to read: 

20 "39-71-721. Compensation for injury causing death -- limitation. ( 1) (a) If an injured employee dies 

21 and the injury was the proximate cause of~ death, then the beneficiary of the deceased is entitled to 

22 the same compensation as though the death occurred immediately following the injury. A beneficiary's 

23 eligibility for benefits commences after the date of death, and the benefit level is established as set forth 

24 in subsection (2). 

25 (b) The insurer is entitled to recover any overpayments or compensation paid in a lump sum to a 

26 worker prior to death but not yet recouped. The insurer shall recover ~ the payments from the 

27 beneficiary's biweekly payments as provided in 39-71-741 (5). 

28 (2) To beneficiaries as defined in 39-71-116~11l.ifil through~ 11lli!l, weekly compensation 

29 benefits for an injury causing death are 66 2/3% of the decedent's wages. The maximum weekly 

30 compensation benefit may not exceed the state's average weekly wage at the time of injury. The minimum 

~na Lflfllslatlve council 
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weekly compensation benefit is 50% of the state's average weekly wage, but in no event may it exceed 

2 the decedent's actual wages at the time of l=Hs death. 

3 (3) To beneficiaries as defined in 39-71-116~.l±lifil and~ .l1l.W., weekly benefits must be 

4 paid to the extent of the dependency at the time of the injury, subject to a maximum of 66 2/3% of the 

5 decedent's wages. The maximum weekly compensation may not exceed the state's average weekly wage 

6 at the time of injury. 

7 14) If the decedent leaves no beneficiary as Elefinea in 39 71 116, a lump-sum payment of $3,000 

8 must be paid to the decedent's surviving parent or parents. 

9 15) If any beneficiary of a deceased employee dies, the right of StteR the beneficiary to 

1 O compensation under this chapter ceases. Death benefits must be paid to a surviving spouse for 500 weeks 

11 subsequent to the date of the deceased employee's death or until the spouse's remarriage, whichever 

12 occurs first. After benefit payments cease to a surviving spouse, death benefits must be paid to 

13 beneficiaries, if any, as defined in 39-71-116~ 11.illtl through ~ illi,gj_. 

14 (6) In all cases, benefits must be paid to beneficiaries, as ele~ineel in 39 71 '1-+e. 

15 (7) Benefits paid under this section may not be adjusted for cost of living as provided in 39-71-702. 

16 (8) ~letwitl=lsMnelin!! sueseetions (2) anel (3), eeginnin!l Jul>y1 1, 1987, tl=lreugl=l June 30, 1991, tl=le 

17 FAa11iFAuFA weekly eoA113ensation eenefits for injury oausing eleatl=l RlBY not e>Eeeea tl=le Mate's average 

18 weekl•r wage ef $299 estaelisl=leel Jul•( 1, 1986. 8eginAiAg Jul•,· 1, 1987, tl=lreugl:1 JuAe 30, 1091, tl=le 

19 FAiniFAUFA weeldy eOFAf3ensation for injur>f eausing eleatlcl slclall eo $14 9.60, w"1ie"1 is 60% ef tlcle stat&'-& 

20 a•;era0e weekly ·,va0e ostaelisl=leel July 1, 1986, eut in no eYent FA a•; it e>Eeeeel tl=le eleeeelent' s aetual wages 

21 at tl=le tiFAe ef eleatl=l." 

22 

23 Section 16. Section 39-71-723, MCA, is amended to read: 

24 "39-71-723. How compensation to be divided among beneficiaries. Compensation due to 

25 beneficiaries &l:laU must be paid to the surviving spouse, if any, or if none, then divided equally among or 

26 for the benefit of the children. In cases Wfl8f6 in which beneficiaries are a surviving spouse and stepchildren 

27 of SlclM the spouse, the compensation &l:laU must be divided equally among all beneficiaries. Compensation 

28 due to beneficiaries as defined in 39-71-116~.l±lifil and ~ .l1l.W., Wfl8f6 when there is more than 

29 one,~ must be divided equitably among them, and the question of dependency and amount tl=lereof shall 

30 ee ].§ a question of fact for determination by the department." 
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Section 17. Section 39-71-737, MCA, is amended to read: 

2 "39-71-737. Compensation to run consecutively -- exceptions. Compensation Sftall must run 

3 consecutively and not concurrently, and payment Sftall may not be made for two classes of disability over 

4 the same period, except that impairment awards and auxiliary rehabilitation benefits may be paid 

5 concurrently with other classes of benefits, aAe ,...,a!!a slclpplerneAt aAe partial rehasilitatiaA saAefits rna1· 

6 Be 13aiel 60A0lcJFFeAtly." 

7 

8 Section 18. Section 39-71-902, MCA, is amended to read: 

9 "39-71-902. Fund to receive payment from insurer for each death under chapter -- assessment of 

10 insurers. ( 1) In &Yef-'f each case of the death of an employee under this chapter, the insurer shall pay to the 

11 fund the sum of $1,000. In addition, the department may assess &Yef-'f each insurer an amount not to 

12 exceed 5 % of the compensation paid in Montana in the preceding fiscal year. The assessment must be 

13 transmitted annually to the subsequent injury fund by the employer or insurer. The board of investments 

14 shall invest the money of the fund, and the investment income must be deposited in the fund. The cost of 

15 administration of the fund must be paid out of money in the fund. 

16 (21 When, in the judgment of the department, the amount of money in the subsequent injury fund 

17 is such that there is a surplus above and beyond projected liabilities and administrative costs, the 

18 department may at its discretion suspend or reduce further collection of assessments for a period of time 

19 determined by the department." 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 19. Section 39- 71-1108, MCA, is amended to read: 

"39-71-1108. Physician self-referral prohibition. ill Unless authorized by the insurer, a treating 

physician may not refer a claimant to a health care facility at which the physician does not directly provide 

care or services when the physician has an investment interest in the facility, unless there is a 

demonstrated need in the community for the facility and alternative financing is not available. The insurer 

or the claimant is not liable for charges incurred in violation of this section. 

(2) Subsection (1) does not apply to care or services provided directly to an injured worker by a 

treating physician with an ownership interest in a managed care organization that has been certified by the 

department." 
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Section 20. Section 39-71-2103, MCA, is amended to read: 

2 "39-71-21 OJ. Employer permitted to carry on business and settle directly with employee --

3 individual liability. (1 l If stteA the employer making stteA the election sAall soi§. found by the department 

4 and the Montana self-insurers guaranty fund to have the requisite financial ability to pay the compensation 

5 and benefits in this chapter 13re1Jided fer, then the department, with the concurrence of the guaranty fund, 

6 shall grant to tho employer permission to carry on fl-is business for the fiscal year within which stteA the 

7 election is made and stteA proof filed, or the remaining portion of stteA the fiscal year, and to make stteA 

8 payments directly to fl-is the employees as they may become entitled to receive the 5e:ffle payments. 

9 (2) Each individual employer in an association, corporation, limited liability company, or organization 

1 O of employers given permission by the department to operate as self-insured under plan No. 1 of this chapter 

11 is jointly and severally liable for all obligations incurred by the association, corporation, limited liability 

12 company, or organization under this chapter. An association, corporation, limited liability company, or 

13 organization of employers given permission to operate as self-insured mtHH shall maintain excess liability 

14 coverage in amounts and under stteA conditions as provided by rules of the department." 

15 

16 Section 21. Section 39-71-2411, MCA, is amended to read: 

17 "39-71-2411. Mediation procedure. (1) Except as otherwise provided, a claimant or an insurer 

18 having a dispute relating to benefits under chapter 71 or 7 2 of this title may petition the department for 

19 mediation of the dispute. 

20 (2) A party may take part in mediation proceedings with or without representation. 

21 (3) The mediator shall review the department file for the case and may receive any additional 

22 documentation or argument either party submits. 

23 (4) The mediator shall request that each party offer argument summarizing the party's position. 

24 A party's argument must fully present the party's case. The argument is not limited by the rules of 

25 evidence. 

26 (5) After the parties have presented all their information and argument to the mediator, Re the 

27 mediator shall recommend a solution to the parties within a reasonable time to be established by rule. 

28 (6) A party shall notify the mediator within 4-& 20 days of the mailing of fl-is the mediator's report 

29 whether the party accepts the mediator's recommendation. If either party does not accept the mediator's 

30 recommendation, the party may petition the workers' compensation court for resolution of the dispute. 
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(7) (al If a mediator determines that either party failed to cooperate in the mediation process, the 

2 mediator shall prepare a written report setting forth the determination and the grounds for the 

3 determination. The report must be mailed to the parties and to the workers' compensation court. Unless 

4 a party disputes the determination as set forth in subsection (7)(c), the parties shall repeat the mediation 

5 process, but only one time. 

6 (bl A mediator may determine that a party has failed to cooperate in the mediation process only 

7 if the party failed to: 

8 (i) supply information or offer a summary of the party's position as reasonably requested by the 

9 mediator; 

10 (ii) attend scheduled mediation conferences unless excused by the mediator; or 

11 (iii) listen to and review the information and position offered by the opposing party. 

12 (cl If a party disputes a mediator's determination that the party failed to cooperate in the mediation 

1 3 process, the party may file a petition with the workers' compensation court. Upon receipt of a petition, the 

14 court shall summon the parties and the mediator to determine by oral discussion whether the mediator's 

15 determination of noncooperation is supportable. If the court finds that the mediator's determination is 

16 supportable, the court may order the parties to attempt a second time to mediate their dispute." 

17 

18 Section 22. Section 39-71-2905, MCA, is amended to read: 

19 "39-71-2905. Petition to workers' compensation judge. A claimant or an insurer who has a dispute 

20 concerning any benefits under chapter 71 of this title may petition the workers' compensation judge for 

21 a determination of the dispute after satisfying dispute resolution requirements otherwise provided in this 

22 chapter. In addition, the district court that has jurisdiction over a pending action under 39-71-51 5 may 

23 request the workers' compensation judge to determine the amount of recoverable damages due to the 

24 employee. The judge, after a hearing, shall make a determination of the dispute in accordance with the law 

25 as set forth in chapter 71 of this title. If the dispute relates to benefits due to a claimant under chapter 71, 

26 the judge shal( fix and determine any benefits to be paid and specify the manner of payment. After parties 

27 have satisfied dispute resolution requirements provided elsewhere in this chapter, the workers' 

28 compensation judge has exclusive jurisdiction to make determinations concerning disputes under chapter 

29 71, except as provided in 39-71-317 and 39-71-516. The penalties and assessments allowed against an 

30 insurer under chapter 71 are the exclusive penalties and assessments that can be assessed by the workers' 
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compensation judge against an insurer for disputes arising under chapter 71." 

2 

3 Section 23. Section 39-72-601, MCA, is amended to read: 

LC0161.01 

4 "39-72-601. Medical panel. ( 1 l The department shall develop a list of physicians to serve on the 

5 occupational disease medical panel. The list may include physicians nominated by the board of medical 

6 examiners. A physician on the panel must be certified by A-is the physician's specialty board or be eligible 

7 for certification in the specialty area appropriate to the claimant's condition in relation to this chapter. 

8 (2) The department shall select a panel physician to examine a claimant, as required. The 

9 department shall appoint, as required, ene FAeFAber ef tt:,e 13anel te lile the ehairFAan a physician as the 

1 O presiding officer." 

11 

12 Section 24. Section 39-72-602, MCA, is amended to read: 

13 "39-72-602. Insurer mav accept liability -- procedure for medical examination when insurer has not 

14 accepted liability. (1) An insurer may accept liability for a claim under this chapter based on information 

15 submitted to it by a claimant. 

16 (2) In order to determine the compensability of claims under this chapter when an insurer has not 

17 accepted liability, the following procedure must be followed: 

18 (al The department shall direct the claimant to a member of the medical panel for an examination. 

19 The panel member shall conduct an examination to determine whether the claimant is totally disabled and 

20 is suffering from an occupational disease. The panel member shall submit a report of A-is the member's 

21 findings to the department. 

22 (bl Either the claimant or the insurer may, within 20 days after the receipt of the report by the first 

23 panel member, request that the claimant be examined by a second panel member. If a second examination 

24 is requested, the department shall direct the claimant to a second panel member who shall conduct an 

25 examination to determine whether he lilelieves the claimant is totally disabled and is suffering from an 

26 occupational disease. The panel member shall submit a report of A-is the member's findings to the 

27 

28 

29 

30 

department. When a oeeena e11aFAinatien has been req1,Je&tea, the re13erts ef the e11aFAinatiens shall lile 

S1,Jli!FAit1eEI te three FAOFAeers ef tlate FAeElieal 13anel fer re~·iew. A The medical panel member er tho 13anel 

may, in order to assist the 13anol FAOFAliler er the 13anel in reaelating reach a conclusion, consult with the 

claimant's attending physician. The reports from the two examining physicians must be sent by the 
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1 department to the presiding officer of the panel. The thFoo paAol FRoml3oFs presiding officer shall issue a 

2 report concerning the claimant's physical condition and whether the claimant is suffering from an 

3 occupational disease. 

4 le) ill If a second examination is not requested, the department shall issue its order determining 

5 whether the claimant is entitled to occupational disease benefits based on the report of the first examining 

6 physician. 

7 llil If a second examination is requested, tho department shall issue its order based on the report 

8 of the thFoo FReml3oFS of tho moaioal paAol presiding officer. 

9 (a) FOF tho pe1Fposo of mYiowiA§ the reperts ef the 011aFRiAations ana isse1in§ tho report e1naor 

10 se113seotien 12)(13), the throe rnernl3ers ef the FRoaioal J3anel shall 13e the t'...,o FReFRl3ers of the J3anol wRo 

11 e*aFRinea tRe olairnant ana the J3anel ehairrnan. If the panel ehairrnan presiding officer has examined the 

12 claimant, the J'IBAol ehairrnan department shall appoint another rnoFRl3eF of tho rneaieal panel te 13e the third 

13 FRerneor presiding officer." 

14 

15 Section 25. Section 39-72-612, MCA, is amended to read: 

16 "39-72-612. Hearing and appeal to workers' compensation judge. 11) Within 20 days after the 

1 7 department has issued its order of determination as to whether the claimant is entitled to benefits under 

18 this chapter, a party may request a hearing. In order to perfect an appeal to the workers' compensation 

19 judge, the appealing party shall request a hearing before the department. The department shall grant a 

20 hearing, ana the which may be conducted by telephone or by videoconference. The department's final 

21 determination may not be issued until after the hearing. 

22 (2) Appeals from a final determination of the department must be made to the workers' 

23 compensation judge within 30 days after the department has issued its final determination. The judge, after 

24 a hearing held pursuant to 39-71-2903 and 39-71-2904, shall make a final determination concerning the 

25 claimant's claim. The judge may overrule the department only on the basis that the department's 

26 determination is: 

27 (a) in violation of constitutional or statutory provisions; 

28 (bl in excess of the statutory authority of the agency; 

29 le) made upon unlawful procedure; 

30 (d) affected by other error of law; 
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(e) clearly erroneous in view of the reliable, probative, and substantial evidence on the whole 

2 record; or 

3 (f) arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted exercise 

4 of discretion." 

5 

6 NEW SECTION. Section 26. Saving clause. [This act] does not affect rights and duties that 

7 matured, penalties that were incurred, or proceedings that were begun before [the effective date of this 

8 act]. 

9 

10 NEW SECTION. Section 27. Severability. If a part of [this act] is invalid, all valid parts that are 

11 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

12 applications, the part remains in effect in all valid applications that are severable from the invalid 

1 3 applications. 

14 

1 5 NEW SECTION. Section 28. Applicability. ( 1) [Section 1 OJ applies retroactively, within the 

16 meaning of 1-2-109, to all occurrences beginning after October 1, 1977. 

17 (2) [Section 18] applies retroactively, within the meaning of 1-2-109, to all occurrences beginning 

18 after October 1, 1973. 

19 (3) [Sections 5 and 25] apply to hearings or appeals requested on or after [the effective date of 

20 this act]. 

21 

22 NEW SECTION. Section 29. Effective dates. (1) [Sections 5, 13, 22, and 25 through 28 and this 

23 section] are effective on passage and approval. 

24 (2) [Sections 1 through 4, 6 through 12, 14 through 21, 23, and 24] are effective October 1, 

25 1995. 

26 -END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0200, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act generally revising the workers' compensation act and the occupational disease act; 
adding definitions; exempting corporate officers and managers of limited liability 
companies from coverage unless the employer elects to cover the officer or manager and the 
insurer allows the election; clarifying prohibitions regarding medical provider self
referral; authorizing the Department of Labor and Industry to conduct hearings and appeals 
by telephone or video conference; clarifying the status of limited liability companies; 
clarifying the liability of an employer who contracts work out; clarifying the 
department's responsibility in approving the group purchase of workers' compensation 
insurance; requiring the investment income of the uninsured employers' fund to be 
deposited in the fund; removing the limit on an uninsured employer's liability for claims; 
increasing the authority to file cease and desist orders to include persons, businesses, 
and entities that have contracted with uninsured employers and providing for penalties; 
providing a district court with the option to request the workers' compensation judge to 
determine the amount of recoverable damages due to an injured uninsured worker; removing 
the references to wage supplement; requiring the board of investments to invest certain 
money in the subsequent injury fund and requiring the investment income to be deposited in 
the fund; reducing the time period allowed for a party to respond to a workers' 
compensation mediator's recommendation; revising the medical panel process. 

ASSUMPTIONS: 
State 
1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

Compensation Insurance Fund (State Fund): 
"Aid or sustenance" is not considered wages. 
Quasi-public, private corporations and manager-managed limited liability companies 
must elect coverage for corporate officers or managers, at a minimum election of 
$200.00 per week. 
The State Fund can not determine the number of quasi-public, private corporations 
and manager-managed limited liability companies that would elect coverage. 
Currently, quasi-public, private corporations and manager-managed limited liability 
companies must reject coverage for corporate officers or managers. 
Coverage would extend to the subcontractor of an independent contractor or to 
subcontractors of subcontractors. 
The department may issue an order to a prime contractor to cease all operations if a 
direct subcontractor with whom the prime contracted is uninsured. The department 
does not have the same authority with regard to subcontractors of subcontractors. 
The incentive for insuring coverage compliance is lost beyond the immediate 
subcontractor of a prime contractor. This exposes the State Fund to additional 
liability under 39-71-405. 
Since the actual number of quasi-public, private corporations and manager-managed 
limited liability companies insured by the State Fund is unknown, it has been 
assumed that 1/2 of the State Fund policyholders are one of these types of entities. 
The State Fund will be required to modify its computer system at an estimated cost 
of $35,700. 

(Continued) 

DAVE LEWIS, BUDGET DIRECTOR DATE ELLEN BERGMAN, PRIMARY SPONSOR DATE 
Office of Budget and Program Planning 

Fiscal Note for HB0200, as introduced 



Fiscal Note Request, HB0200. as introduced 
Page 2 
(continued) 

9. State Fund will be required to redesign and purchase many internal/external policy 
forms at an estimated cost of $27,260. This does not include labor cost. 

10. The total fiscal impact of this bill to revenues and benefit payments can not be 
determined. 

Montana Board of Investments: 
11. This act requires that the Montana Board of Investments invest the "uninsured 

employees" fund and the "subsequent injury" fund and deposit the investment earnings 
in the respective accounts in accordance with current practice. Therefore, there is 
no fiscal impact. 

Department of Labor and Industry: 
12. There is no fiscal impact with the passage of this legislation. 
13. Presently, the department conducts telephone hearings; however, a recent Supreme 

Court decision may change that practice. Failure to enact the legislation 
authorizing telephone hearings could result in increased expenditures for 
reimbursement of hearings officers travel expenses and automation costs. 

14. If in-person hearings are necessary, an additional 0.59 FTE hearings officer would 
be required and the total cost to the program would be $69,301 in FY96 and $50,861 
in FY97. 

FISCAL IMPACT: 
State Fund 

Expenditures: 
Operating Expenses 

Funding: 
Insurance Fund (06) 

FY96 
Difference 

62,960 

62,960 

FY97 
Difference 

10,000 

10,000 



54th Legislature 

HOUSE BILL NO. 200 

HB0200.02 

A?PROVED BY COMMITTEE 
ON BUSINESS AND LABOR 

2 

3 

INTRODUCED BY BERGMAN, HIBBARD, BENEDICT, BARTLETT, COCCHIARELLA 

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE WORKERS' COMPENSATION ACT 

6 AND THE OCCUPATIONAL DISEASE ACT OF MONTANA; ADDING DEFINITIONS; EXEMPTING 

7 CORPORATE OFFICERS AND MANAGERS OF LIMITED LIABILITY COMPANIES FROM COVERAGE UNLESS 

8 THE EMPLOYER ELECTS TO COVER THE OFFICER OR MANAGER AND THE INSURER ALLOWS THE 

9 ELECTION; CLARIFYING PROHIBITIONS REGARDING MEDICAL PROVIDER SELF-REFERRAL; AUTHORIZING 

1 O THE DEPARTMENT OF LABOR AND INDUSTRY TO CONDUCT HEARINGS AND APPEALS BY TELEPHONE 

11 ORVIDEOCONFERENCE; CLARIFYING THE STATUS OF LIMITED LIABILITY COMPANIES; CLARIFYING THE 

12 LIABILITY OF AN EMPLOYER WHO CONTRACTS WORK OUT; CLARIFYING THE DEPARTMENT'S 

13 RESPONSIBILITY IN APPROVING THE GROUP PURCHASE OF WORKERS' COMPENSATION INSURANCE; 

14 REQUIRING THE INVESTMENT INCOME OF THE UNINSURED EMPLOYERS' FUND TO BE DEPOSITED IN 

15 THE FUND; REMOVING THE LIMIT ON AN UNINSURED EMPLOYER'S LIABILITY FOR CLAIMS; INCREASING 

16 THE AUTHORITY TO FILE CEASE AND DESIST ORDERS TO INCLUDE PERSONS, BUSINESSES, AND 

1 7 ENTITIES THAT HAVE CONTRACTED WITH UNINSURED EMPLOYERS AND PROVIDING FOR PENAL TIES; 

18 PROVIDING A DISTRICT COURT WITH THE OPTION TO REQUEST THE WORKERS' COMPENSATION 

19 JUDGE TO DETERMINE THE AMOUNT OF RECOVERABLE DAMAGES DUE TO AN INJURED UNINSURED 

20 WORKER; REMOVING THE REFERENCES TO WAGE SUPPLEMENT; REQUIRING THE BOARD OF 

21 INVESTMENTS TO INVEST CERTAIN MONEY IN THE SUBSEQUENT INJURY FUND AND REQUIRING THE 

22 INVESTMENT INCOME TO BE DEPOSITED IN THE FUND; REDUCING THE TIME PERIOD ALLOWED FOR 

23 A PARTY TO RESPOND TO A WORKERS' COMPENSATION MEDIATOR'S RECOMMENDATION; REVISING 

24 THE MEDICAL PANEL PROCESS; AMENDING SECTIONS 39-71-116, 39-71-117, 39-71-118, 39-71-315, 

25 39-71-318, 39-71-401, 39-71-405, 39-71-432, 39-71-433, 39-71-503, 39-71-504, 39-71-507, 

26 39-71-516, 39-71-710, 39-71-721, 39-71-723, 39-71-737, 39-71-902, 39-71-1108, 39-71-2103, 

27 39-71-2411, 39-71-2905, 39-72-601, 39-72-602, AND 39-72-612, MCA; AND PROVIDING EFFECTIVE 

28 DATES AND APPLICABILITY DATES." 

29 

30 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 
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Section 1. Section 39-71-116, MCA, is amended to read: 

2 "39-71-116. Definitions. Unless the context otherwise requires, words and phrases employed in 

3 this chapter have the following meanings: 

4 ( 1) "Administer and pay" includes all actions by the state fund under the Workers' Compensation 

5 Act and the Occupational Disease Act of Montana necessary to: 

6 (a) the investigation, review, and settlement of claims; 

7 (b) payment of benefits; 

8 (c) setting of reserves; 

9 (d) furnishing of services and facilities; and 

10 (e) utilizatieA use of actuarial, audit, accounting, vocational rehabilitation, and legal services. 

11 12) "Aid or sustenance" means any public or private subsidy made to provide a means of support, 

12 maintenance, or subsistence for the recipient. 

13 +;:!+Ql "Average weekly wage" means the mean weekly earnings of all employees under covered 

14 employment, as defined and established annually by the MoAtaAa department ef laser aAEl iAElusuy. It is 

1 5 established at the nearest whole dollar number and must be adopted by the department prior to July 1 of 

1 6 each year. 

17 ~ill "Beneficiary" means: 

18 (a) a surviving spouse living with or legally entitled to be supported by the deceased at the time 

19 of injury; 

20 (b) an unmarried child under the age of 18 years; 

21 (c) an unmarried child under the age of 22 years who is a full-time student in an accredited school 

22 or is enrolled in an accredited apprenticeship program; 

23 (d) an invalid child over the age of 18 years who is dependent upon the decedent for support at 

24 the time of injury; 

25 (e) a parent who is dependent upon the decedent for support at the time of the injury if a 

26 beneficiary, as defined in subsections~ .l.1lli!J. through ~ .l.1lJ..g_J_, does not exist; and 

27 (f) a brother or sister under the age of 18 years if dependent upon the decedent for support at the 

28 time of the injury but only until the age of 18 years and only when a beneficiary, as defined in subsections 

29 ~ 11l..lfil through~ 111..lfil, does not exist. 

30 {4-Hfil "Casual employment" means employment not in the usual course of trade, business, 

~na Ler,lslatlve council 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

profession, or occupation of the employer. 

f-sHfil "Child" includes a posthumous child, a dependent stepchild, and a child legally adopted prior 

to the injury. 

tetill "Construction industry" means the major group of general contractors and operative builders, 

heavy construction (other than building construction) contractors, and special trade contractors, listed in 

major groups 15 through 17 in the 1987 Standard Industrial Classification Manual. The term does not 

include office workers, design professionals, salespersons, estimators, or any other related employment that 

is not directly involved on a regular basis in the provision of physical labor at a construction or renovation 

site. 

f-7-Hfil "Days" means calendar days, unless otherwise specified. 

f8l-ifil "Department" means the department of labor and industry. 

AAil.Ql "Disability" means a condition in which a worker's ability to engage in gainful employment 

is diminished as a result of physical restrictions resulting from an injury. The restrictions may be combined 

with factors, such as the worker's age, education, work history, and other factors that affect the worker's 

ability to engage in gainful employment. Disability does not mean a purely medical condition. 

f+GH.111 "Fiscal year" means the period of time between July 1 and the succeeding June 30. 

( 12) "Household or domestic employment" means employment of persons other than members of 

the household for the purpose of tending to the aid and comfort of the employer or members of the 

employer's family, including but not limited to housecleaning and yard work, but does not include 

employment bevond the scope of normal household or domestic duties, such as home health care or 

domiciliary care. 

f-l+Hl.fil "Insurer" means an employer bound by compensation plan No. 1, an insurance company 

transacting business under compensation plan No. 2, or the state fund under compensation plan No. 3. 

f-l-2H..1.!l. "Invalid" means one who is physically or mentally incapacitated. 

(15) "Limited liability company" is as defined in 35-8-102. 

~il.fil "Maintenance care" means treatment designed to provide the optimum state of health 

while minimizing recurrence of the clinical status. 

{44}Ull "Medical stability", "maximum healing", or "maximum medical healing" means a point in 

the healing process when further material improvement would not be reasonably expected from primary 

medical treatment. 
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1 {+e-Hlfil "Order" means any decision, rule, direction, requirement, or standard of the department 

2 or any other determination arrived at or decision made by the department. 

3 ~llfil "Palliative care" means treatment designed to reduce or ease symptoms without curing 

4 the underlying cause of the symptoms. 

5 ++-7+120) "Payroll", "annual payroll", or "annual payroll for the preceding year" means the average 

6 annual payroll of the employer for the preceding calendar year or, if the employer has not operated a 

7 sufficient or any length of time during the calendar year, 12 times the average monthly payroll for the 

8 current year. However, an estimate may be made by the department for any employer starting in business 

9 if average payrolls are not available. This estimate must be adjusted by additional payment by the employer 

1 O or refund by the department, as the case may actually be, on December 31 of the current year. An 

11 employer's payroll must be computed by calculating all wages, as defined in 39-71-123, that are paid by 

12 an employer. 

13 f+8tJ1..ll "Permanent partial disability" means a condition, after a worker has reached maximum 

14 medical healing, in which a worker: 

15 (a) has a medically determined physical restriction as a result of an injury as defined in 39-71-119; 

16 and 

17 (b) is able to return to work in some capacityL but the physical restriction impairs the worker's 

18 ability to work. 

19 f.+9tJ1ll "Permanent total disability" means a condition resulting from injury as defined in this 

20 chapter, after a worker reaches maximum medical healing, in which a worker does not have a reasonable 

21 prospect of physically performing regular employment. Regular employment means work on a recurring 

22 basis performed for remuneration in a trade, business, profession, or other occupation in this state. Lack 

23 of immediate job openings is not a factor to be considered in determining if a worker is permanently totally 

24 disabled. 

25 ~12]1 The "plant of the employer" includes the place of business of a third person while the 

26 employer has access to or control over the place of business for the purpose of carrying on the employer's 

27 usual trade, business, or occupation. 

28 ~(24) "Primary medical services" means treatment prescribed by a treating physician, for 

29 conditions resulting from the injury, necessary for achieving medical stability. 

30 ~J1.fil. "Public corporation" means the state or any county, municipal corporation, school district, 

~na Legislative Council 
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1 city, city under 2 commission form of government or special charter, town, or village. 

2 ~(26) "Reasonably safe place to work" means that the place of employment has been made as 

3 free from danger to the life or safety of the employee as the nature of the employment will reasonably 

4 permit. 

5 ~(27) "Reasonably safe tools and appliances" are tools and appliances as that are adapted to and 

6 that are reasonably safe for use for the particular purpose for which they are furnished. 

7 ~(28) "Secondary medical services" means those medical services or appliances that are 

8 considered not medically necessary for medical stability. The services and appliances include but are not 

9 limited to spas or hot tubs, work hardening, physical restoration programs and other restoration programs 

10 designed to address disability and not impairment, or equipment offered by individuals, clinics, groups, 

11 hospitals, or rehabilitation facilities. 

12 (29) "Sole proprietor" means the person who has the exclusive legal right or title to or ownership 

13 of a business enterprise. 

14 ~(30) "Temporary partial disability" means a condition resulting from an injuryL as defined in 

15 39-71-119L in which a worker, prior to maximum healing: 

16 (a) is temporarily unable to return to the position held at the time of injury because of a medically 

17 determined physical restriction; 

18 (b) returns to work in a modified or alternative employment; and 

19 (c) suffers a partial wage loss. 

20 ~@.11 "Temporary service contractor" means afl'f 2 person, firm, association, or corporation 

21 conducting business that employs individuals directly for the purpose of furnishing the services of those 

22 individuals on a part-time or temporary basis to others. 

23 ~(32) "Temporary total disability" means a condition resulting from an injuryL as defined in this 

24 chapterL that results in total loss of wages and exists until the injured worker reaches maximum medical 

25 healing. 

26 ~(33) "Temporary worker" means a worker whose services are furnished to another on a 

27 part-time or temporary basis to substitute for a permanent employee on leave or to meet an emergency or 

28 short-term workload. 

29 ~(34) "Treating physician" means a person who is primarily responsible for the treatment of a 

30 worker's compensable injury and is: 

~~• Let1l.,atlv• coundl 
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(a) a physician licensed by the state of Montana under Title 37, chapter 3, and has admitting 

2 privileges to practice in one or more hospitals, if any, in the area where the physician is located; 

3 (b) a chiropractor licensed by the state of Montana under Title 37, chapter 12; 

4 (c) a physician assistant-certified licensed by the state of Montana under Title 37, chapter 20, if 

5 there is not a physician, as defined in subsection OOlfat (34)(a), in the area where the physician 

6 assistant-certified is located; 

7 (d) an osteopath licensed by the state of Montana under Title 37, chapter 5; or 

8 (e) a dentist licensed by the state of Montana under Title 37, chapter 4. 

9 -f~-+H1fil "Year", unless otherwise specified, means calendar year." 

10 

11 Section 2. Section 39-71-117, MCA, is amended to read: 

12 "39-71-117. Employer defined. (11 "Employer" means: 

13 (al the state and each county, city and county, city school district, and irrigation district, all other 

14 districts established by law, and all public corporations and quasi-public corporations and public agenc,es 

15 tflefeift and e-llffY each person, e-llffY each prime contractor, and e-11ffY each firm, voluntary association, 

16 limited liability company, and private corporation, including any public service corporation and including an 

17 independent contractor who has any person in service under any appointment or contract of hire, expressed 

18 or implied, oral or written, and the legal representative of any deceased employer or the receiver or trustee 

1 9 thereof; 

20 (bl any association, corporation, limited liability company,_ or organization that seeks permission 

21 and meets the requirements set by the department by rule for a group of individual employers to operate 

22 as self-insured under plan No. 1 of this chapter; and 

23 (c) any nonprofit association, limited liability company, or corporation or other entity funded in 

24 whole or in part by federal, state, or local government funds that places community service participants, 

25 as defined in 39-71-118(1 )(f), with nonprofit organizations or associations or federal, state, or local 

26 government entities. 

27 (21 A temporary service contractor 1s the employer of a temporary worker for premium and loss 

28 experience purposes. 

29 (31 An employer defined in subsection ( 1) who utilizes uses the services of a worker furnished by 

30 another person, association, contractor, firm, limited liability company, or corporation, other than a 

~na Legislative council 
- 6 - HB 200 



54th Legislature HB0200.02 

temporary service contractor, is presumed to be the employer for workers' compensation premium and loss 

2 experience purposes for work performed by the worker. The presumption may be rebutted by substantial 

3 credible evidence of the following: 

4 !al the person, association, contractor, firm, limited liability company, or corporation, other than 

5 a temporary service contractor, furnishing the services of a worker to another retains control over all 

6 aspects of the work performed by the worker, both at the inception of employment and during all phases 

7 of the work; and 

8 lb) the person, association, contractor, firm, limited liability company, or corporation, other than 

9 a temporary service contractor, furnishing the services of a worker to another has obtained workers' 

1 0 compensation insurance for the worker in Montana both at the inception of employment and during all 

11 phases of the work performed. 

12 141 Notwithstanding the provisions of subsection 13), an interstate or intrastate common or contract 

13 motor carrier doing business in this state who~ uses drivers in this state is considered the employer, 

14 is liable for workers' compensation premiums, and is subject to loss experience rating in this state unless: 

15 (a) the driver in this state is certified as an independent contractor as provided in 39-71-401 (31; 

16 or 

17 lb) the person, association, contractor, firm, limited liability company, or corporation furnishing 

18 drivers in this state to a motor carrier has obtained workers' compensation insurance on the drivers in 

19 Montana both at the inception of employment and during all phases of the work performed." 

20 

21 Section 3. Section 39-71-118, MCA, is amended to read: 

22 "39-71-118. Employee, worker, and volunteer firefighter defined. (1) The tefffis term "employee" 

23 or "worker" means: 

24 la) each person in this state, including a contractor other than an independent contractor, who is 

25 in the service of an employer, as defined by 39-71-117, under any appointment or contract of hire, 

26 expressed or implied, oral or written. The terms include aliens and minors, whether lawfully or unlawfully 

27 employed, and all of the elected and appointed paid public officers and officers and members of boards of 

28 directors of quasi-public or private corporations, except those officers identified in 39-71-401 (2), while 

29 rendering actual service for the corporations for pay. Casual employees, as defined by 39-71-116L are 

30 included as employees if they are not otherwise covered by workers' compensation and if an employer has 
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elected to be bound by the provisions of the compensation law for these casual employments, as provided 

2 in 39-71-401 (2). Household or domestic ser,,.iee employment is excluded. 

3 (bl any juvenile performing work under authorization of a district court judge in a delinquency 

4 prevention or rehabilitation program; 

5 (c} a person receiving on-the-job vocational rehabilitation training or other on-the-job training under 

6 a state or federal vocational training program, whether or not under an appointment or contract of hire with 

7 an employerL as defined in this chapterL and whether or not receiving payment from a third party. However, 

8 this subsection does not apply to students enrolled in vocational training programsL as outlined in this 

9 subsectionL while they are on the premises of a public school or community college. 

10 (d) students enrolled and in attendance in programs of vocational-technical education at designated 

11 vocational-technical centers; 

12 (e) an aircrew member or other person employed as a volunteer under 67-2 .. 105; 

13 (f) a person, other than a juvenile as defined in subsection (1}(b), performing community service 

14 for a nonprofit organization or association or for a federal, state, or local government entity under a court 

15 order, or an order from a hearings officer as a result of a probation or parole violation, whether or not under 

16 appointment or contract of hire with an employer L as defined in this chapter L and whether or not receiving 

17 payment from a third party. For a person covered by the definition in this subsection (f}: 

18 Ii) compensation benefits must be limited to medical expenses pursuant to 39-71-704 and an 

19 impairment award pursuant to 39-71-703 that is based upon the minimum wage established under Title 39, 

20 chapter 3, part 4, for a full-time employee at the time of the injury; and 

21 (ii) premiums must be paid by the employer, as defined in 39-71-117(3), and must be based upon 

22 the minimum wage established under Title 39, chapter 3, part 4, for the number of hours of community 

23 service required under the order from the court or hearings officer. 

24 (g) an inmate working in a federally certified prison industries program authorized under 53-1-301. 

25 (2) The terms defined in subsection ( 1) do not include a person who is: 

26 (a) participating in recreational activity and who at the time is relieved of and is not performing 

27 prescribed duties, regardless of whether the person is using, by discount or otherwise, a pass, ticket, 

28 permit, device, or other emolument of employment; or 

29 (bl performing voluntary service at a recreational facility and who receives no compensation for 

30 those services other than meals, lodging, or the use of the recreational facilities. 
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(3) The term "volunteer firefighter" means a firefighter who is an enrolled and active member of 

a fire company organized and funded by a county, a rural fire district, or a fire service area. 

(4) (a) If the employer is a partnershipL ef sole preprietership proprietor, or a member-managed 

limited liability company, the employer may elect to include as an employee within the provisions of this 

chapter any member of the partnershipL ef the owner of the sole proprietorship, or any member of the 

limited liability company devoting full time to the partnershipL ef proprietorship, or limited liability company 

business. 

(bl In the event of an election, the employer must serve upon the employer's insurer written notice 

naming the partnersL ei: sole proprietor, or members to be covered and stating the level of compensation 

coverage desired by electing the amount of wages to be reported, subject to the limitations in subsection 

(4Hd). A partnerL ef sole proprietor, or member is not considered an employee within this chapter until 

notice has been given. 

(c) A change in elected wages must be in writing and is effective at the start of the next quarter 

following notification. 

(d) All weekly compensation benefits must be based on the amount of elected wages, subject to 

the minimum and maximum limitations of this subsection. For premium ratemaking and for the 

determination of weekly wage for weekly compensation benefits, the electing employer may elect not less 

than $900 a month and not more than 1 ½ times the average weekly wageL as defined in this chapter. 

(5) (a) If the employer is a quasi-public or a private corporation or a manager-managed limited 

liability company, the employer may elect to include as an employee within the provisions of this chapter 

any corporate officer or manager exempted under 39-71-401 (2). 

(bl In the event of an election, the employer shall serve upon the employer's insurer written notice 

naming the corporate officer or manager to be covered and stating the level of compensation coverage 

desired by electing the amount of wages to be reported, subject to the limitations in subsection (4)(d). A 

corporate officer or manager is not considered an employee within this chapter until notice has been given. 

(c) A change in elected wages must be in writing and is effective at the start of the next quarter 

following notification. 

(d) All weekly compensation benefits must be based on the amount of elected wages, subject to 

the minimum and maximum limitations of this subsection. For premium ratemaking and for the 

determination of the weekly wage for weekly compensation benefits, the electing employer may elect not 
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less than $200 a week and not more than 1 ½ times the average weekly wage, as defined in this chapter. 

2 fe+ifil The trustees of a rural fire district, a county governing body providing rural fire protection, 

3 or the county commissioners or trustees for a fire service area may elect to include as an employee within 

4 the provisions of this chapter any volunteer firefighter. A volunteer firefighter who receives workers' 

5 compensation coverage under this section may not receive disability benefits under Title 19, chapter 17. 

6 AAlli An employee or worker in this state whose services are furnished by a person, association, 

7 contractor, firm, limited liability company, or corporation, other than a temporary service contractor, to an 

8 employer Las defined in 39-71-11 7 L is presumed to be under the control and employment of the employer. 

9 This presumption may be rebutted as provided in 39-71-117(3). 

1 O f+Hfil. For purposes of this section, an "employee or worker in this state" means: 

11 (a) a resident of Montana who is employed by an employer and whose employment duties are 

12 primarily carried out or controlled within this state; 

13 (bl a nonresident of Montana whose principal employment duties are conducted within this state 

14 on a regular basis for an employer; 

15 (c) a nonresident employee of an employer from another state engaged in the construction industry, 

16 as defined in 39-71-116, within this state; or 

17 (di a nonresident of Montana who does not meet the requirements of subsection t+tfaJ, lli.J.i!2l and 

18 whose employer elects coverage with an insurer that allows an election for an employer whose: 

19 (i) nonresident employees are hired in Montana; 

20 (ii) nonresident employees' wages are paid in Montana; 

21 (iii) nonresident employees are supervised in Montana; and 

22 !iv) business records are maintained in Montana. 

23 ~1.fil An insurer may require coverage for all nonresident employees of a Montana employer who 

24 do not meet the requirements of subsection t+tfaJ. lli.J.i!2l or t+l+et ifil..(QJ_ as a condition of approving the 

25 election under subsection t+l+et ifil..(QJ_." 

26 

27 Section 4. Section 39-71-315, MCA, is amended to read: 

28 "39-71-315. Prohibited actions -- penalty. ( 1) The following actions by a medical provider 

29 constitute violations and are subject to the penalty in subsection (2): 

30 (al failing to document, under oath, the provision of the services or treatment for which 
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compensation is claimed under chapter 72 or this chapter; or 

2 

3 

4 

5 

6 

7 

8 

9 

(bl referring a worker for treatment or diagnosis of an injury or illness that is compensable under 

chapter 72 or this chapter to a facility owned wholly or in part by the provider, unless the provider informs 

the worker of the ownership interest and provides the name and address of alternate facilities, if any exist. 

121 A person who violates this section may be assessed a penalty of not less than $200 or more 

than $500 for each offense. The department shall assess and collect the penalty. 

(3) Subsection ( 1 /(b) does not apply to medical services provided to an injured worker by a treating 

physician with an ownership interest in a managed care organization that has been certified by the 

department." 

10 

11 Section 5. Section 39-71-31 8, MCA, is amended to read: 

12 "39-71-318. Hearings -- rules of evidence -- conduct. ill The statutory and eoA1A1on la·N 

13 common-law rules of evidence do not apply to a hearing before the department under this chapter. 

14 (21 A hearing under this chapter may be conducted by telephone or by videoconference." 

15 

16 Section 6. Section 39-71-401, MCA, is amended to read: 

17 "39-71-401. Employments covered and employments exempted. ( 1 I Except as provided in 

18 subsection (21, the Workers' Compensation Act applies to all employersL as defined in 39-71-117 Land to 

19 all employeesL as defined in 39-71-118. An employer who has any employee in service under any 

20 appointment or contract of hire, expressed or implied, oral or written, shall elect to be bound by the 

21 provisions of compensation plan No. 1, 2, or 3. Each employee whose employer is bound by the Workers' 

22 Compensation Act is subject to and bound by the compensation plan that has been elected by the 

23 employer. 

24 (21 Unless the employer elects coverage for these employments under this chapter and an insurer 

25 allows StteH an election, the Workers' Compensation Act does not apply to any of the following 

26 employments: 

27 (al household and domestic employment; 

28 (bl casual employment as defined in 39-71-116; 

29 (c) employment of a dependent member of an employer's family for whom an exemption may be 

30 claimed by the employer under the federal Internal Revenue Code; 
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Id) employment of sole proprietorsL ef working members of a partnership, or working membP-rs of 

2 a member-managed limited liability company, except as provided in subsection (3); 

3 le) employment of a broker or salesman performing under a license issued by the board of realty 

4 regulation; 

5 If) employment of a direct seller engaged in the sale of consumer products, primarily in tr1e 

6 customer's home; 

7 lg) employment tor which a rule of liability for injury, occupational disease, or death is provided 

8 under the laws of the United States; 

9 lhl employment of aRy 2 person performing services in return for aid or sustenance only, except 

1 0 employment of a volunteer under 67-2-105; 

11 Ii) employment with MlV 2 railroad engaged in interstate commerce, except that railroad 

12 construction work is included in and subject to the provisions of this chapter; 

13 Ii) employment as an official, including a timer, referee, or Judge, at a school amateur athletic 

14 event, unless the person is otherwise employed by a school district; 

15 (kl MlV employment of a person performing services as a newspaper carrier or free-lance 

16 correspondent if the person performing the services or a parent or guardian of the person performing the 

17 services in the case of a minor has acknowledged in writing that the person performing the services and 

18 the services are not covered. As used in this subsection, "tree-lance correspondent" is a person who 

19 submits articles or photographs for publication and is paid by the article or by the photograph. As used in 

20 this subsection, "newspaper carrier": 

21 Ii) is a person who provides a newspaper with the service of delivering newspapers singly or in 

22 bundles; but 

23 Iii) does not include an employee of the paper who, incidentally to the employee's main duties, 

24 carries or delivers papers. 

25 II) cosmetologist's services and barber's services as defined In 39-51-20411 )II); 

26 (m) a person who is employed by an enrolled tribal member who operates or an association, 

27 business, corporation, or other entity that is at least 51 % owned by an enrolled tribal member or members, 

28 whose business is conducted solely within the exterior boundaries of an Indian reservation~ 

29 (n) an officer of a quasi-public or a private corporation or manager of a manager-managed limited 

30 liability company who qualifies under one or more of the following provisions: 
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Ii) the officer or manager is engaged in the ordinary duties of a worker for the corporation or the 

2 limited liability company and does not receive any pay from the corporation or the limited liability company 

3 for performance of the duties; 

4 (i1) the officer or manager is engaged primarily in household employment for the corporation or the 

5 limited liability company; 

6 {iii) the officer or manager owns 20% or more of the number of shares of stock in the corporation 

7 or owns 20% or more of the limited liability company; or 

8 (iv) the officer or manager is the spouse, child, adopted child. stepchild, mother. father, son-in-law, 

9 daughter-in-law. nephew, niece, brother, or sister of a corporate officer who owns 20% or more of the 

10 number of shares of stock in the corporation or who owns 20% or more of the limited liability company. 

11 (3) (a) A sole proprietor, et a working member of a partnership, or a working member of a 

12 member-managed limited liability company who represents to the public that the person is an independent 

13 contractor shall elect to be bound personally and individually by the provisions of compensation plan No. 

14 1, 2, or 3 but may apply to the department for an exemption from the Workers' Compensation Act. 

15 (bl The application must be made in accordance with the rules adopted by the department. The 

16 department may deny the application only if it determines that the applicant is not an independent 

17 contractor. 

18 (c\ When an application is approved by the department, it is conclusive as to the status of an 

19 independent contractor and precludes the applicant from obtaining benefits under this chapter. 

20 (dl When an election of an exemption is approved by the department, the election remains effective 

21 and the independent contractor retains the status as an independent contractor until the independent 

22 contractor notifies the department of any change in status and provides a description of present work 

23 status. 

24 (e) If the department denies the application for exemption, the applicant may contest the denial by 

25 petitioning for review of the decision by an appeals referee in the manner provided for in 39-51-11 09. An 

26 applicant dissatisfied with the decision of the appeals referee may appeal the decision in accordance with 

27 the procedure established in 39-51-2403 and 39-51-2404. 

28 (4) (al /\ private corporation or a manager-managed limited liability company shall provide coverage 

29 for its offieers aAd other employees under the provisions of compensation plan No. 1, 2, or 3. 1-iowe•;er, 

30 pursuaAt to rules the departmeAt promulgates ans subjeet in all eases to appro~·al by the Elepartment, an 
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offieer of/\ quasi-public corporation, a private corporation, or a manager-managed limited liability company 

may elect not to be bound as an efl'lplo~·ee under this ehapter coverage for its corporate officers or 

managers, who are otherwise exempt under subsection (2), by giving a written notice, on a iorm provided 

by the departfl'lent, served in the following manner: 

(ii if the employer has elected to be bound by the provisions of compensation plan No. 1, bv 

delivering the notice to the board of directors of the corporation or to the management organization of the 

manager-managed limited liability company efl'lployer and to the department; or 

(iii if the employer has elected to be bound by the provisions of compensation plan No. 2 or 3, by 

delivering the notice to the board of directors of the corporation or to the management organization of the 

manager-managed limited liability company efl'lplo·;er, to the department, and to the insurer. 

(bl If the employer changes plans or insurers, the effieer's employer's previous election is not 

effective and the e#i€ef employer shall again serve notice as pro~·ided to its insurer and to its board of 

directors or the management organization of the manager-managed limited liability company if the e#i€ef 

employer elects fl&! to be bound. 

fBt.@l The appointment or election of an employee as an officer of a corporation, a partner ;n a 

partnership, or a member in or a manager of a limited liability company for the purpose of Bsxeludir1g 

exempting the employee from coverage under this chapter does not entitle the officer, partner, member, 

or manager to eleet not to be bound as an employee under this ehapter. In any ease, the offieer shall sign 

the notiee reEJuired by subseetion ( 4) (a) under oath or affirmation and Is subjeet to the penalties for false 

swearing under 4 e 7 2Q2 if the offieer falsifies the notiee to exemption from coverage. 

~Hfil Each employer shall post a sign in the workplace at the locations where notices to employees 

are normally posted, informing employees about the employer's current provision of compensation 

insurance. A workplace is any location where an employee performs any work-related act in the course of 

employment, regardless of whether the location is temporary or permanent, and includes the place of 

business or property of a third person while the employer has access to or control over the place of 

business or property for the purpose of carrying on the employer's usual trade, business, or occupation. 

The sign must be provided by the department, distributed through insurers or directly by the department, 

and posted by employers in accordance with rules adopted by the department. An employer who purposely 

or knowingly fails to post a sign as provided in this subsection is subject to a $50 fine for each citation." 
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Section 7. Section 39-71-405, MCA, is amended to read: 

2 "39-71-405. Liability of employer who contracts work out. ( 1) An employer who contracts with 

3 an independent contractor to have work performed of a kind WfliBft that is a regular or a recurrent part of 

4 the work of the trade, business, occupation, or profession of &tleJcl the employer is liable for the payment 

5 of benefits under this chapter to the employees of the contractor or the subcontractor if the contractor or 

6 subcontractor has not properly complied with the coverage requirements of the Worker's Workers' 

7 Compensation Act. Aft',f An insurer who becomes liable for payment of benefits may recover the amount 

8 of benefits paid and to be paid and necessary expenses from the contractor or subcontractor primarily liable 

9 thereiA. 

10 (2) W-1.efe When an employer contracts to have any work to be done by a contractorL other than 

11 an independent contractor, and the work se contracted to be done is a part or process in the trade or 

12 business of the employer, then the employer is liable to pay all benefits under this chapter to the same 

13 extent as if the work were done without the intervention of the contractor, and the work se contracted to 

14 be done sHall may not be construed to be casual employment. Wfteffi \Nhen an employer contracts work 

15 to be done as specified in this subsection, the contractor and the contractor's employees sHall come under 

16 that plan of compensation adopted by the employer. 

17 (3) Wfteffi When an employer contracts any work to be done, wholly or in part for the employer, 

18 by an independent contractor, wl=H,fe when the work se contracted to be done is casual employment as to 

19 &!c!€R the employer, then the contractor shall eeeome ~ the employer for the purposes of this chapter." 

20 

21 Section 8. Section 39-71-432, MCA, is amended to read: 

22 "39-71-432. Definitions. As used in 39-71-433, the following definitions apply: 

23 (1) "Business entity" means a business enterprise owned by a single person, corporation, 

24 organization, business trust, trust, partnership, limited liability company, joint venture, association, or other 

25 business entity. 

26 (2) "Group" means two or more business entities that join together with the approval of the 

27 department to purchase individual workers' compensation insurance policies covering each business entity 

28 that is part of a group." 

29 

30 Section 9. Section 39-71 433, MCA, is amended to read: 
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"39-71-433. Group purchase of workers' compensation insurance. (1) On receiving approval of 

2 the department, two or more business entities may join together to form a group to purchase individual 

3 workers' compensation insurance policies covering each member of the group. 

4 121 To be eligible to join a new group that is forming, the department shall determine that a 

5 business entity is engaged in a business pursuit that is the same as or similar to the business pursuits of 

6 the other entities participating in the group. 

7 131 The department shall establish a certification program for groups organized under this section 

8 and shall issue to eligible business entities certificates of approval that authorize formation and maintenance 

9 of a group. 

10 141 The department by rule shall adopt forms, criteria, and procedures for the issuance of 

11 certificates of approval to groups under this section. 

12 (5) A group certified under this section may add additional members without approval from the 

13 department if the additional members meet the specific criteria identified in the original application and any 

14 modifications to the criteria, as approved by the department. 

15 f~Hfil A group certified under this section may purchase individual workers' compensation 

16 insurance policies covering each member of the group from any insurer authorized to write workers' 

17 compensation insurance in this state, except that the state fund, as defined in 39-71-231 2, has the right 

18 to refuse coverage of a group and its plan of operation but cannot refuse coverage to an individual 

19 employer. Under an individual policy, the group is entitled to a premium or volume discount that would be 

20 applicable to a policy of the combined premium amount of the individual policies. 

21 «»ill A group shall apportion any discount or policyholder dividend received on workers' 

22 compensation insurance coverage among the members of the group according to a formula adopted in the 

23 plan of operation for the group. 

24 R+J.fil A group shall adopt a plan of operation that must include the composition and selection of 

25 a governing board, the methods for administering the group, the eligibility requirements to join the group, 

26 and guidelines for the workers' compensation insurance coverage obtained by the 1~roup, including the 

27 payment of premiums, the distribution of discounts, and the method for providing risk management. A 

28 group shall file a copy of its plan of operation with the department." 

29 

30 Section 10. Section 39-71-503, MCA, is amended to read: 
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"39-71-503. Administration of fund -- appropriation. 11) The department shall administer the fund 

2 and shall pay all proper benefits to injured employees of uninsured employers. 

3 12) Surpluses and reserves may not be kept for the fund. The department shall make Sti€f\ 

4 payments as that it considers appropriate as funds become available from time to time. The payment of 

5 weekly disability benefits takes preference over the payment of medical benefits. No lump sum Lump-sum 

6 payments of future projected benefits, including impairment awards, may not be made from the fund. The 

7 board of investments shall invest the money of the fund, and the investment income must be deposited in 

8 the fund. The cost of administration of the fund must be paid out of the money in the fund. 

9 13) The amounts necessary for the payment of benefits from this fund are statutorily appropriated, 

10 as provided in 17-7-502, from this fund." 

1 1 

12 Section 11. Section 39-71-504, MCA, is amended to read: 

1 3 "39-71-504. Funding of fund -- option for agreement between department and injured employee. 

14 The fund is funded in the following manner: 

15 11) The department may require that the uninsured employer pay to the fund a penalty of either 

16 up to double the premium amount the employer would have paid on the payroll of the employer's workers 

17 in this state if the employer had been enrolled with compensation plan No. 3 or $200, whichever is greater. 

18 In determining the premium amount for the calculation of the penalty under this subsection, the department 

19 shall make an assessment on how much premium would have been paid on the employer's past 3-year 

20 payroll for periods within the 3 years when the employer was uninsured. AA assessmeAt lor payroll paid 

21 by the uAiAsured employer for aAy time prior to July 1, 1977, may Rot be made. 

22 12) int The fund shall receive from an uninsured employer an amount equal to all benefits paid or 

23 to be paid from the fund to an injured employee of the uninsured employer. 1-fewever, the uniAsured 

24 employer's liabilit'f uAder this sul3seetien (2)(a) may not eirneed $190,000. 

25 (b) The dollar limitatieA dees Rot apply to an uAiAsuree emple•yer's lial3ility te an injured employee 

26 or the employee's boAefieiaries under 39 71 1309 or 39 71 e 1 e. 

27 (3) The department may determine that the $1,000 assessments that are charged against an 

28 insurer in each case of an industrial death under 39-71-902( 1) ~ must be paid to the uninsured 

29 employers' fund rather than the subsequent injury fund. 

30 14) The department may enter into an agreement with the injured employee or the employee's 
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beneficiaries to assign to the employee or the beneficiaries all or part of the funds received by the 

2 department from the uninsured employer pursuant to subsection rnfat ffi." 

3 

4 Section 12. Section 39-71-507, MCA, is amended to read: 

5 "39-71-507. Department to order uninsured employer to cease operations -- noncompliance with 

6 order a misdemeanor -- coordination of remedies. (1) When the department discovers an uninsured 

7 employer, it shall order rum the employer to cease operations until He the employer has elected to be bound 

8 by a compensation plan. 

9 (2) When the department discovers a person. business, or other entity functioning as a prime 

10 contractor that has subcontracted for the services of an uninsured employer, it may order the person, 

11 business, or other entity functioning as a prime contractor to eease CAUSE all operations PERFORMED BY 

12 THE UNINSURED EMPLOYER TO CEASE AT WORK SITES CONTROLLED BY THE PRIME CONTRACTOR until 

13 the uninsured employer has elected to be bound by a compensation plan. IF AFTER 3 BUSINESS DAYS 

14 FOLLOWING THE ORDER BY THE DEPARTMENT THE PERSON. BUSINESS, OR OTHER ENTITY 

15 FUNCTIONING AS A PRIME CONTRACTOR HAS NOT COMPLIED WITH THE ORDER, THE DEPARTMENT 

16 MAY ORDER THE PRIME CONTRACTOR TO CEASE ALL OPERATIONS AT THE AFFECTED WORKSITES. 

17 f;!+j}J_ An employer who does not comply with the department's order to cease operations is guilty 

·18 of a misdemeanor. Each day of violation is a separate offense. The county attorney may prosecute a 

19 criminal action under this subsection in the county in which the violation occurs. Prosecution under this 

20 subsection does not bar the department from enforcing its order by a civil action. 

21 14) A person, business, or other entity functioning as a prime contractor that does not comply with 

22 the department's order to cease all operations is guilty of a misdemeanor. Each day of violation is a 

23 separate offense. The county attorney may prosecute a criminal action under this subsection in the county 

24 in which the violation occurs. Prosecution under this subsection does not bar the department from 

25 enforcing its order by a civil action. In addition, the department may assess a penalty against the person, 

26 business, or other entity functioning as a prime contractor of not more than $1,000 per day for each day 

27 of violation. 

28 +atifil The department may institute and maintain in the name of the state, through the attorney 

29 general or the county attorney of the county in which the violation occurs, an action for an injunction order 

30 or other civil remedy in district court to enforce its order to cease operations. 
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f4.Hfil The remedies provided in 39-71-506 and subsections (2) ans 13) (3) through (5) of this 

2 section are not mutually exclusive and may be pursued concurrently." 

3 

4 Section 13. Section 39-71-516, MCA, is amended to read: 

5 "39-71-516. District court venue and jurisdiction for independent cause of action. An injured 

6 employee or an employee's beneficiaries pursuing an independent cause of action pursuant to 39-71-515 

7 ffltlSt shall bring~ the action in the district court in the district where the claimant resides or where the 

8 alleged violation occurred. The court may grant~ interim relief as that it considers appropriate, including 

9 but not limited to injunctive relief, attachment, or receivership. The court may request the workers' 

10 compensation judge to determine the amount of recoverable damages due to the employee." 

1 1 

12 Section 14. Section 39-71-710, MCA, is amended to read: 

13 "39-71-710. Termination of benefits upon retirement. (1) If a claimant is receiving disability or 

14 rehabilitation compensation benefits and the claimant receives social security retirement benefits or is 

15 eligible to receive full social security retirement benefits, the claimant is considered to be retired. When the 

16 claimant is considered retired, the liability of the insurer is ended for payment of wa€Je suppleITTent, 

17 permanent total disability, and rehabilitation compensation benefits. However, the insurer remains liable for 

18 temporary total disability benefits, any impairment award, and medical benefits. 

19 (2) If a claimant who is eligible to receive social security retirement benefits and is gainfully 

20 employed suffers a work-related injury, the insurer retains liability for temporary total disability benefits, 

21 any impairment award, and medical benefits." 

22 

23 Section 15. Section 39-71-721, MCA, is amended to read: 

24 "39-71-721. Compensation for injury causing death -- limitation. ( 1) (al If an injured employee dies 

25 and the injury was the proximate cause of StteH death, then the beneficiary of the deceased is entitled to 

26 the same compensation as though the death occurred immediately following the injury. A beneficiary's 

27 eligibility for benefits commences after the date of death, and the benefit level is established as set forth 

28 in subsection ( 2). 

29 (b) The insurer is entitled to recover any overpayments or compensation paid in a lump sum to a 

30 worker prior to death but not yet recouped. The insurer shall recover ~ the payments from the 
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beneficiary's biweekly payments as provided in 39-71-741 (5). 

2 (2) To beneficiaries as defined in 39-71-116~.l±l.iitl through~ J..1.lli!l, weekly compensation 

3 benefits for an injury causing death are 66 2/3% of the decedent's wages. The maximum weekly 

4 compensation benefit may not exceed the state's average weekly wage at the time of injury. The minimum 

5 weekly compensation benefit is 50% of the state's average weekly wage, but in no event may it exceed 

6 the decedent's actual wages at the time of flis death. 

7 (3) To beneficiaries as defined in 39-71-116~i.1lifil and ~ i1lill, weekly benefits must be 

8 paid to the extent of the dependency at the time of the injury, subject to a maximum of 66 2/3% of the 

9 decedent's wages. The maximum weekly compensation may not exceed the state's average weekly wage 

10 at the time of injury. 

11 (4) If the decedent leaves no beneficiary as defined in 39 71 11 e, a lump-sum payment of $3,000 

12 must be paid to the decedent's surviving parent or parents. 

13 (5) If any beneficiary of a deceased employee dies, the right of ~ the beneficiary to 

14 compensation under this chapter ceases. Death benefits must be paid to a surviving spouse for 500 weeks 

15 subsequent to the date of the deceased employee's death or until the spouse's remarriage, whichever 

16 occurs first. After benefit payments cease to a surviving spouse, death benefits must be paid to 

17 beneficiaries, if any, as defined in 39-71-11 6~ Hli.!21 through ~eJ. J..1.lli!l. 

18 (6) In all cases, benefits must be paid to beneficiaries, as sefines in 39 71 11€i. 

1 9 17) Benefits paid under this section may not be adjusted for cost of living as provided in 39- 71- 702. 

20 181 ~letwitAstansing sueseetiens 12) ans 13), '3eginning July 1, 1987, tArougA June 30, 1991, the 

21 maximum weel(ly eompensation Benefits for injur~· eausing seatA may not eHeees the state's O'o'erage 

22 weekly v.age of $299 estaelisAes July 1, 198e. Beginning July 1, 1987, tArougA June 30, 1991, the 

23 minimum weel(ly eofl'lpensation for injmy eausing deatA SAall be $149.60, wAieh is 60% of the state's 

24 average weel(ly wage establishes July 1, 1986, but in ne event fl'lay 1t eHeees tAe seeesent's aetual wages 

25 at tAe time ef EleatA." 

26 

27 Section 16. Section 39-71-723, MCA, is amended to read: 

28 "39-71-723. How compensation to be divided among beneficiaries. Compensation due to 

29 beneficiaries Sflall must be paid to the surviving spouse, if any, or if none, then divided equally among or 

30 for the benefit of the children. In cases wlwre in which beneficiaries are a surviving spouse and stepchildren 
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of WeH the spouse, the compensation sflal+ must be divided equally among all beneficiaries. Compensation 

2 due to beneficiaries as defined in 39-71-116~i±l.ill and ~ .l.1l.ill., Wfl-efe when there is more than 

3 one, sflal+ must be divided equitably among them, and the question of dependency and amount thereat shall 

4 lle ~ a question of fact for determination by the department." 

5 

6 Section 17. Section 39-71-737, MCA, is amended to read: 

7 "39-71-737. Compensation to run consecutively -- exceptions. Compensation sflal+ must run 

8 consecutively and not concurrently, and payment sflal+ may not be made for two classes of disability over 

9 the same period, except that impairment awards and auxiliary rehabilitation benefits may be paid 

1 O concurrently with other classes of benefits, aAd wage supplerfieAt aAd partial rehabilitatioA benefits R'l,Py 

11 be paid eoneurrently." 

12 

13 Section 18. Section 39-71-902, MCA, is amended to read: 

14 "39-71-902. Fund to receive payment from insurer for each death under chapter -- assessment of 

15 insurers. (1) In fWePf each case of the death of an employee under this chapter, the insurer shall pay to the 

16 fund the sum of $1,000. In addition, the department may assess evfW,f each insurer an amount not to 

17 exceed 5% of the compensation paid in Montana in the preceding fiscal year. The assessment must be 

18 transmitted annually to the subsequent injury fund by the employer or insurer. The board of investments 

19 shall invest the money of the fund, and the investment income must be deposited in the fund. The cost of 

20 administration of the fund must be paid out of money in the fund. 

21 12) When, in the judgment of the department, the amount of money in the subsequent injury fund 

22 1s such that there is a surplus above and beyond projected liabilities and administrative costs, the 

23 department may at its discretion suspend or reduce further collection of assessments for a period of time 

24 determined by the department." 

25 

26 Section 19. Section 39-71-1108, MCA, is amended to read: 

27 "39-71-1108. Physician self-referral prohibition. ill Unless authorized by the insurer, a treating 

28 physician may not refer a claimant to a health care facility at which the physician does not directly provide 

29 care or services when the physician has an investment interest in the facility, unless there is a 

30 demonstrated need in the community for the facility and alternative financing is not available. The insurer 
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or the claimant is not liable for charges incurred in violation of this section. 

(2) Subsection I 1 l does not apply to care or services provided directly to an injured worker b.Y._cl 

treating physician with an ownership interest in a managed care organization that has been certified by the 

department." 

Section 20. Section 39-71-2103, MCA, is amended to read: 

"39-71-2103. Employer permitted to carry on business and settle directly with employee •

individual liability. { 1) If 5tlefl the employer making 5tlefl the election shall be i§ found by the department 

and the Montana self-insurers guaranty fund to have the requisite financial ability to pay the compensation 

and benefits in this chapter 13ra~•ided far, then the department, with the concurrence of the guaranty fund, 

shall grant to the employer permission to carry on fl.is business for the #seal year within which 5tlefl the 

election is made and 5tlefl proof filed, or the remaining portion of 5tlefl the #seal year, and to make StHm 

payments directly to fl.is the employees as they may become entitled to receive the same payments. 

(2) Each individual employer in an association, corporation, limited liability company, or organization 

of employers given permission by the department to operate as self-insured under plan No. 1 of this chapter 

is jointly and severally liable for all obligations incurred by the association, corporation, limited liability 

company, or organization under this chapter. An association, corporation, limited liability company, or 

organization of employers given permission to operate as self-insured ffit!5t shall maintain excess liability 

coverage in amounts and under Stlffi conditions as provided by rules of the department." 

Section 21. Section 39-71-2411, MCA, is amended to read: 

"39-71-2411. Mediation procedure. (11 Except as otherwise provided, a claimant or an insurer 

having a dispute relating to benefits under chapter 71 or 72 of this title may petition the department for 

mediation of the dispute. 

12) A party may take part in mediation proceedings with or without representation. 

13) The mediator shall review the department file for the case and may receive any additional 

documentation or argument either party submits. 

14) The mediator shall request that each party otter argument summarizing the party's position. 

A party's argument must fully present the party's case. The argument is not limited by the rules of 

evidence. 
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(5) After the parties have presented all their information and argument to the mediator, oo the 

2 mediator shall recommend a solution to the parties within a reasonable time to be established by rule. 

3 16) A party shall notify the mediator within 4-& -2G 25 days of the mailing of rus the mediator's 

4 report whether the party accepts the mediator's recommendation. If either party does not accept the 

5 mediator's recommendation, the party may petition the workers' compensation court for resolution of the 

6 dispute. 

7 (7) la) If a mediator determines that either party failed to cooperate in the mediation process, the 

8 mediator shall prepare a written report setting forth the determination and the grounds for the 

9 determination. The report must be mailed to the parties and to the workers' compensation court. Unless 

10 a party disputes the determination as set forth in subsection (7Hc). the parties shall repeat the mediation 

11 process. but only one time. 

1 2 lb) A mediator may determine that a party has failed to cooperate in the mediation process only 

13 it the party failed to: 

14 (i) supply information or offer a summary of the party's position as reasonably requested by the 

15 mediator; 

16 (ii) attend scheduled mediation conferences unless excused by the mediator; or 

17 (iii) listen to and review the information and position offered by the opposing party. 

18 (c) If a party disputes a mediator's determination that the party failed to cooperate in the mediation 

19 process, the party may file a petition with the workers' compensation court. Upon receipt of a petition, the 

20 court shall summon the parties and the mediator to determine by oral discussion whether the mediator's 

21 determination of noncooperation is supportable. If the court finds that the mediator· s determination Is 

22 supportable, the court may order the parties to attempt a second time to mediate their dispute." 

23 

24 Section 22. Section 39-71-2905. MCA, is amended to read: 

25 "39-71-2905. Petition to workers' compensation judge. A claimant or an insurer who has a dispute 

26 concerning any benefits under chapter 71 of this title may petition the workers' compensation judge for 

27 a determination of the dispute after satisfying dispute resolution requirements otherwise provided in this 

28 chapter. In addition, the district court that has jurisdiction over a pending action under 39-71-515 may 

29 request the workers' compensation judge to determine the amount of recoverable damages due to the 

30 employee. The judge, after a hearing, shall make a determination of the dispute in accordance with the law 
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as set forth in chapter 71 of this title. If the dispute relates to benefits due to a claimant under chapter 71, 

2 the judge shall fix and determine any benefits to be paid and specify the manner of payment. After parties 

3 have satisfied dispute resolution requirements provided elsewhere in this chapter, the workers' 

4 compensation judge has exclusive Jurisdiction to make determinations concerning disputes under chapter 

5 71, except as provided in 39-71-317 and 39-71-516. The penalties and assessments allowed against an 

6 insurer under chapter 71 are the exclusive penalties and assessments that can be assessed by the workers' 

7 compensation judge against an insurer for disputes arising under chapter 71." 

8 

9 Section 23. Section 39-72-601, MCA, is amended to read: 

10 "39-72-601. Medical panel. ( 1) The department shall develop a list of physicians to serve on the 

11 occupational disease medical panel. The list may include physicians nominated by the board of medical 

12 examiners. A physician on the panel must be certified by flis the physician's specialty board or be eligible 

13 for certification in the specialty area appropriate to the claimant's condition in relation to this chapter. 

14 (2) The department shall select a panel physician to examine a claimant, as required. The 

15 department shall appoint, as required, ene rnernser af tl=le panel ta ea tl=lo ol=lairFAan a physician as the 

1 6 presiding officer." 

17 

18 Section 24. Section 39-72-602, MCA, is amended to read: 

19 "39-72-602. Insurer may accept liability -- procedure for medical examination when insurer has not 

20 accepted liability. ( 1) An insurer may accept liability for a claim under this chapter based on information 

21 submitted to it by a claimant. 

22 (2) In order to determine the compensability of claims under this chapter when an insurer has not 

23 accepted liability, the following procedure must be followed: 

24 (a) The department shall direct the claimant to a member of the medical panel for an examination. 

25 The panel member shall conduct an examination to determine whether the claimant is totally disabled and 

26 is suffering from an occupational disease. The panel member shall submit a report of flis the member's 

27 findings to the department. 

28 (b) Either the claimant or the insurer may, within 20 days after the receipt of the report by the first 

29 panel member, request that the claimant be examined by a second panel member. If a second examination 

30 is requested, the department shall direct the claimant to a second panel member who shall conduct an 
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examination to determine whether Re lleli0 1,0s the claimant is totally disabled and is suffering from an 

2 occupational disease. The panel member shall submit a report of f\16 the member's findings to the 

3 department. When a seeeAd eiEaminatien has been requested, the reperts of the eHaminatioAs shall be 

4 submitted ts tAree members of the medieal panel fer re¥iew. A The medical panel member er the panel 

5 may, in order to assist the panel member or the panel in reaehin§ reach a conclusion, consult with the 

6 claimant's attending physician. The reports from the two examining physicians must be sent by the 

7 department to the presiding officer of the panel. The throe panel memeers presiding officer shall issue a 

8 report concerning the claimant's physical condition and whether the claimant is suffering from an 

9 occupational disease. 

10 (c) ill If a second examination is not requested, the department shall issue its order determining 

11 whether the claimant is entitled to occupational disease benefits based on the report of the first examining 

12 physician. 

13 llil If a second examination is requested, the department shall issue its order based on the report 

14 of the Huee members sf tAI:! FAl:!dieal panel presiding officer. 

15 f4t-- Fer tho purpose of reviewin§ tl=le reperts sf the examinations and issuin§ the reps rt under 

16 subsection (21 (bl, the three memeers of the medical panel shall be the twe memeers sf the panel who 

17 e)EaFAinad the elaiFRant and the panel ehairman. If the panel ehairman presiding officer has examined the 

18 claimant, the ,:Janel ot:iairman department shall appoint another member sf the FRedical panel to Ile the third 

19 meFRber presiding officer." 

20 

21 Section 25. Section 39-72-612, MCA, is amended to read: 

22 "39-72-612. Hearing and appeal to workers' compensation judge. (1) Within 20 days after the 

23 department has issued its order of determination as to whether the claimant is entitled to benefits under 

24 this chapter, a party may request a hearing. In order to perfect an appeal to the workers' compensation 

25 judge, the appealing party shall request a hearing before the department. The department shall grant a 

26 hearing, and the which may be conducted by telephone or by videoconference. The department's final 

27 determination may not be issued until after the hearing. 

28 (2) Appeals from a final determination of the department must be made to the workers' 

29 compensation judge within 30 days after the department has issued its final determination. The judge, after 

30 a hearing held pursuant to 39-71-2903 and 39-71-2904, shall make a final determination concerning the 
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claimant's claim. The judge may overrule the department only on the basis that the department's 

2 determination is: 

3 (a) in violation of constitutional or statutory provisions; 

4 lb) in excess of the statutory authority of the agency; 

5 (c) made upon unlawful procedure; 

6 (d) affected by other error of law; 

7 le) clearly erroneous in view of the reliable, probative, and substantial evidence on the whole 

8 record; or 

9 If) arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted exercise 

10 of discretion." 

11 

1 2 NEW SECTION. Section 26. Saving clause. [This act] does not affect ri\Jhts and duties that 

13 matured, penalties that were incurred, or proceedings that were begun before [the effective date of this 

14 act]. 

15 

16 NEW SECTION. Section 27. Severability. If a part of [this act] is invalid, all valid parts that are 

17 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

18 applications, the part remains in effect in all valid applications that are severable from the inva!id 

19 applications. 

20 

21 NEW SECTION. Section 28. Applicability. I 1) [Section 1 OJ applies retroactively, within the 

22 meaning of 1-2-109, to all occurrences beginning after October 1, 1977. 

23 (2) [Section 181 applies retroactively, within the meaning of 1-2-109, to all occurrences beginning 

24 after October 1, 1973. 

25 (3) [Sections 5 and 25] apply to hearings or appeals requested on or after [the effective date of 

26 this act]. 

27 

28 NEW SECTION. Section 29. Effective dates. 11) [Sections 5, 13, 22, and 2:i through 2B and this 

29 section] are effective on passage and approval. 

30 (2) [Sections 1 through 4, 6 through 12, 14 through 21, 23, and 24] are effective October 1, 
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1995. 

2 -END-
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1 HOUSE BILL NO. 200 

2 INTRODUCED BY BERGMAN, HIBBARD, BENEDICT, BARTLETT, COCCHIARELLA 

3 BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE WORKERS' COMPENSATION ACT 

6 AND THE OCCUPATIONAL DISEASE ACT OF MONTANA; ADDING DEFINITIONS; EXEMPTING 

7 CORPORATE OFFICERS AND MANAGERS OF LIMITED LIABILITY COMPANIES FROM COVERAGE UNLESS 

8 THE EMPLOYER ELECTS TO COVER THE OFFICER OR MANAGER AND THE INSURER ALLOWS THE 

9 ELECTION; CLARIFYING PROHIBITIONS REGARDING MEDICAL PROVIDER SELF-REFERRAL; AUTHORIZING 

10 THE DEPARTMENT OF LABOR AND INDUSTRY TO CONDUCT HEARINGS AND APPEALS BY TELEPHONE 

11 ORVIDEOCONFERENCE; CLARIFYING THE STATUS OF LIMITED LIABILITY COMPANIES; CLARIFYING THE 

12 LIABILITY OF AN EMPLOYER WHO CONTRACTS WORK OUT; CLARIFYING THE DEPARTMENT'S 

13 RESPONSIBILITY IN APPROVING THE GROUP PURCHASE OF WORKERS' COMPENSATION INSURANCE; 

14 REQUIRING THE INVESTMENT INCOME OF THE UNINSURED EMPLOYERS' FUND TO BE DEPOSITED IN 

15 THE FUND; REMOVING THE LIMITON AN UNINSURED EMPLOYER'S LIABILITY FOR CLAIMS; INCREASING 

16 THE AUTHORITY TO FILE CEASE AND DESIST ORDERS TO INCLUDE PERSONS, BUSINESSES, AND 

17 ENTITIES THAT HAVE CONTRACTED WITH UNINSURED EMPLOYERS AND PROVIDING FOR PENAL TIES; 

18 PROVIDING A DISTRICT COURT WITH THE OPTION TO REQUEST THE WORKERS' COMPENSATION 

19 JUDGE TO DETERMINE THE AMOUNT OF RECOVERABLE DAMAGES DUE TO AN INJURED UNINSURED . 
20 WORKER; REMOVING THE REFERENCES TO WAGE SUPPLEMENT; REQUIRING THE BOARD OF 

21 INVESTMENTS TO INVEST CERTAIN MONEY IN THE SUBSEQUENT INJURY FUND AND REQUIRING THE 

22 INVESTMENT INCOME TO BE DEPOSITED IN THE FUND; REDUCING THE TIME PERIOD ALLOWED FOR 

23 A PARTY TO RESPOND TO A WORKERS' COMPENSATION MEDIATOR'S RECOMMENDATION; REVISING 

24 THE MEDICAL PANEL PROCESS; AMENDING SECTIONS 39-71-116, 39-71-117, 39-71-118, 39-71-315, 

25 39-71-318, 39-71-401, 39-71-405, 39-71-432, 39-71-433, 39-71-503, 39-71-504, 39-71-507, 

26 39-71-516, 39-71-710, 39-71-721, 39-71-723, 39-71-737, 39-71-902, 39-71-1108, 39-71-2103, 

27 39-71-2411, 39-71-2905, 39-72-601, 39-72-602, AND 39-72-612, MCA; AND PROVIDING EFFECTIVE 

28 DATES AND APPLICABILITY DATES." 

29 

30 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 
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1 Section 1. Section 39-71-116, MCA, is amended to read: 

2 "39-71-116. Definitions. Unless the context otherwise requires, words and ph•ases employed in 

3 this chapter have the following meanings: 

4 ( 1) "Administer and pay" includes all actions by the state fund under the Workers' Compensation 

5 Act and the Occupational Disease Act of Montana necessary to: 

6 (al the investigation, review, and settlement of claims; 

7 (b) payment of benefits; 

8 (cl setting of reserves; 

9 (d) furnishing of services and facilities; and 

1 o (e) 1:1tilii!atieA ~ of actuarial, audit, accounting, vocational rehabilitation, and legal services. 

11 (2) "Aid or sustenance" means any public or priyat§ subsidy made to provide a means of support, 

12 maintenance, or subsistence for the recipient. 

13 ~ill "Average weekly wage" means the mean weekly earnings of all employees under covered 

14 employment, as defined and established annually by the MoAtaAa department of loeor aAet iAEl1:1Str'f1 • It is 

15 established at the nearest whole dollar number and must be adopted by the department prior to July 1 of 

16 each year. 

17 ~111 "Beneficiary" means: 

18 (al a surviving spouse living with or legally entitled to be supported by the deceased at the time 

19 of injury; 

20 (b) an unmarried child under the age of 18 years; 

21 (cl an unmarried child under the age of 22 years who is a full-time student in an accredited school 

22 or is enrolled in an accredited apprenticeship program; 

23 (d) an invalid child over the age of 18 years who is dependent upon the decedent for support at 

24 the time of injury; 

25 (e) a parent who is dependent upon the decedent for support at the time of the injury if a 

26 beneficiary, as defined in subsections~ illifil through~ 11l.J.g)_, does not exist; and 

2 7 (fl a brother or sister under the age of 18 years if dependent upon the decedent for support at the 

28 time of the injury but only until the age of 18 years and only when a beneficiary, as defined in subsections 

29 ~ illifil through ~ illi§l, does not exist. 

30 t4tifil "Casual employment" means employment not in the usual course of trade, business, 
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1 profession, or occupation of the employer. 

2 fetifil "Child" includes a posthumous child, a dependent stepchild, and a child legally adopted prior 

3 to the injury. 

4 -!etlli "Construction industry" means the major group of general contractors and operative builders, 

5 heavy construction (other than building construction) contractors, and special trade contractors, listed in 

6 major groups 15 through 17 in the 1987 Standard Industrial Classification Manual. The term does not 

7 include office workers, design professionals, salespersons, estimators, or any other related employment that 

8 is not directly involved on a regular basis in the provision of physical labor at a construction or renovation 

9 site. 

1 0 ffiifil. "Days" means calendar days, unless otherwise specified. 

11 f81-1fil "Department" means the department of labor and industry. 

12 {milQl "Disability" means a condition in which a worker's ability to engage in gainful employment 

13 is diminished as a result of physical restrictions resulting from an injury. The restrictions may be combined 

14 with factors, such as the worker's age, education, work history, and other factors that affect the worker's 

15 ability to engage in gainful employment. Disability does not mean a purely medical condition. 

16 -l+Gl-.t1.ll "Fiscal year" means the period of time between July 1 and the succeeding June 30. 

17 (12) "Household or domestic employment" means employment of persons other than members of 

18 the household for the purpose of tending to the aid and comfort of the employer or members of the 

19 employer's family, including but not limited to housecleaning and yard work. but does not include 

20 employment beyond the scope of normal household or domestic duties. such as home health care or 

21 domiciliary care. 

22 f44+llil. "Insurer" means an employer bound by compensation plan No. 1, an insurance company 

23 transacting business under compensation plan No. 2, or the state fund under compensation plan No. 3. 

24 f4-2+11.!l. "Invalid" means one who is physically or mentally incapacitated. 

25 (15) "Limited liability company" is as defined in 35-8-102. 

26 ~ilfil "Maintenance care" means treatment designed to provide the optimum state of health 

27 while minimizing recurrence of the clinical status. 

28 f44tilll "Medical stability", "maximum healing", or "maximum medical healing" means a point in 

29 the healing process when further material improvement would not be reasonably expected from primary 

30 medical treatment. 
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1 ~i.1.fil "Order" means any decision, rule, direction, requirement, or standard of the department 

2 or any other determination arrived at or decision made by the department. 

3 f+el-ilfil "Palliative care" means treatment designed to reduce or ease symptoms without curing 

4 the underlying cause of the symptoms. 

5 t++J.(20) "Payroll", "annual payroll", or "annual payroll for the preceding year" means the average 

6 annual payroll of the employer for the preceding calendar year or, if the employer has not operated a 

7 sufficient or any length of time during the calendar year, 12 times the average monthly payroll for the 

8 current year. However, an estimate may be made by the department for any employer starting in business 

9 if average payrolls are not available. This estimate must be adjusted by additional payment by the employer 

10 or refund by the department, as the case may actually be, on December 31 of the current year. An 

11 employer's payroll must be computed by calculating all wages, as defined in 39-71-123, that are paid by 

1 2 an employer. 

13 f48H111 "Permanent partial disability" means a condition, after a worker has reached maximum 

14 medical healing, in which a worker: 

15 (a) has a medically determined physical restriction as a result of an injury as defined in 39-71-119; 

16 and 

17 (b) is able to return to work in some capacityL but the physical restriction impairs the worker's 

18 ability to work. 

19 H-9t(22) • Permanent total disability" means a condition resulting from injury as defined in this 

20 chapter, after a worker reaches maximum medical healing, in which a worker does not have a reasonable 

21 prospect of physically performing regular employment. Regular employment means work on a recurring 

22 basis performed for remuneration in a trade, business, profession, or other occupation in this state. Lack 

23 of immediate job openings is not a factor to be considered in determining if a worker is permanently totally 

24 disabled. 

25 ~(23) The "plant of the employer" includes the place of business of a third person while the 

26 employer has access to or control over the place of business for the purpose of carrying on the employer's 

27 usual trade, business, or occupation. 

28 ~(24) "Primary medical services" means treatment prescribed by a treating physician, for 

29 conditions resulting from the injury, necessary for achieving medical stability. 

30 ~(25) "Public corporation" means the state or any county, municipal corporation, school district, 
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city, city under.!!. commission form of government or special charter, town, or village. 

2 ~(26) "Reasonably safe place to work" means that the place of employment has been made as 

3 free from danger to the life or safety of the employee as the nature of the employment will reasonably 

4 permit. 

5 ~(27) "Reasonably safe tools and appliances" are tools and appliances a& that are adapted to and 

6 that are reasonably safe for use for the particular purpose for which they are furnished. 

7 ~(28) "Secondary medical services" means those medical services or appliances that are 

8 considered not medically necessary for medical stability. The services and appliances include but are not 

9 limited to spas or hot tubs, work hardening, physical restoration programs and other restoration programs 

1 0 designed to address disability and not impairment, or equipment offered by individuals, clinics, groups, 

11 hospitals, or rehabilitation facilities. 

12 (29) "Sole proprietor" means the person who has the exclusive legal right or title to or ownership 

13 of a business enterprise. 

14 ~(30) "Temporary partial disability• means a condition resulting from an injuryL as defined in 

15 39-71-119L in which a worker, prior to maximum healing: 

16 (al is temporarily unable to return to the position held at the time of injury because of a medically 

17 determined physical restriction; 

18 (bl returns to work in a modified or alternative employment; and 

19 (c) suffers a partial wage loss. 

20 Wt.@11 "Temporary service contractor" means i:IR'f .!!. person, firm, association, or corporation 

21 conducting business that employs individuals directly for the purpose of furnishing the services of those 

22 individuals on a part-time or temporary basis to others. 

23 ~(32) "Temporary total disability" means a condition resulting from an injuryL as defined in this 

24 chapterL that results in total loss of wages and exists until the injured worker reaches maximum medical 

25 healing. 

26 ~(33) "Temporary worker" means a worker whose services are furnished to another on a 

27 part-time or temporary basis to substitute for a permanent employee on leave or to meet an emergency or 

28 short-term workload. 

29 ~(34) "Treating physician" means a person who is primarily responsible for the treatment of a 

30 worker's compensable injury and is: 
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(a) a physician licensed by the state of Montana under Title 37, chapter 3, and has admitting 

2 privileges to practice in one or more hospitals, if any, in the area where the physician is located; 

3 (bl a chiropractor licensed by the state of Montana under Title 37, chapter 1 2; 

4 (cl a physician assistant-certified licensed by the state of Montana under Title 37, chapter 20, if 

5 there is not a physician, as defined in subsection f3Qllal (34)(al, in the area where the physician 

6 assistant-certified is located; 

7 (d) an osteopath licensed by the state of Montana under Title 37, chapter 5; or 

8 (el a dentist licensed by the state of Montana under Title 37, chapter 4. 

9 f34-}(35) "Year", unless otherwise specified, means calendar year." 

10 

1 1 Section 2. Section 39-71 -1 1 7, MCA, is amended to read: 

12 "39-71-117. Employer defined. (11 "Employer" means: 

13 (a) the state and each county, city and county, city school district, and irrigation district, all other 

14 districts established by law, and all public corporations and quasi-public corporations and public agencies 

1 5 tAeFeiA and eYf!tPf each person, eYf!tPf each prime contractor, and eYf!tPf each firm, voluntary association, 

16 limited liability company, and private corporation, including any public service corporation and including an 

1 7 independent contractor who has any person in service under any appointment or contract of hire, expressed 

1 8 or implied, oral or written, and the legal representative of any deceased employer or the receiver or trustee 

19 lheFoei; 

20 (b) any association, corporation, limited liability company, or organization that seeks permission 

21 and meets the requirements set by the department by rule for a group of individual employers to operate 

22 as self-insured under plan No. 1 of this chapter; and 

23 (cl any nonprofit association, limited liability company, or corporation or other entity funded in 

24 whole or in part by federal, state, or local government funds that places community service participants, 

25 as defined in 39-71-118(1)(1), with nonprofit organizations or associations or federal, state, or local 

26 government entities. 

27 (21 A temporary service contractor is the employer of a temporary worker for premium and loss 

28 experience purposes. 

29 (3) An employer defined in subsection (1 l who 1:1tilii!es ~ the services of a worker furnished by 

30 another person, association, contractor, firm, limited liability company, or corporation, other than a 
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temporary service contractor, is presumed to be the employer for workers' compensation premium and loss 

2 experience purposes for work performed by the worker. The presumption may be rebutted by substantial 

3 credible evidence of the following: 

4 (a) the person, association, contractor, firm, limited liability company. or corporation, other than 

5 a temporary service contractor, furnishing the services of a worker to another retains control over all 

6 aspects of the work performed by the worker, both at the inception of employment and during all phases 

7 of the work; and 

8 (bl the person, association, contractor, firm, limited liability company, or corporation, other than 

9 a temporary service contractor, furnishing the services of a worker .to another has obtained workers' 

10 compensation insurance for the worker in Montana both at the inception of employment and during all 

11 phases of the work performed. 

12 (4) Notwithstanding the provisions of subsection (3), an interstate or intrastate common or contract 

13 motor carrier doing business in this state who 1:1~ilii!e& ™ drivers in this state is considered the employer, 

14 is liable for workers' compensation premiums, and is subject to loss experience rating in this state unless: 

15 (a) the driver in this state is certified as an independent contractor as provided in 39-71-401(3); 

16 or 

17 (b) the person, association, contractor, firm, limited liability company. or corporation furnishing 

18 drivers in this state to a motor carrier has obtained workers' compensation insurance on the drivers in 

19 Montana both at the inception of employment and during all phases of the work performed." 

20 

21 Section 3. Section 39-71-118, MCA, is amended to read: 

22 "39-71-118. Employee, worker, and volunteer firefighter defined. (1 l The~ term "employee" 

23 or "worker" means: 

24 (a) each person in this state, including a contractor other than an independent contractor, who is 

25 in the service of an employer, as defined by 39-71-117, under any appointment or contract of hire, 

26 expressed or implied, oral or written. The terms include aliens and minors, whether lawfully or unlawfully 

27 employed, and all of the elected and appointed paid public officers and officers and members of boards of 

28 directors of quasi-public or private corporations. except those officers identified in 39-71-401 (2), while 

29 rendering actual service for the corporations for pay. Casual employeesL as defined by 39-71-116L are 

30 included as employees if they are not otherwise covered by workers' compensation and if an employer has 
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1 elected to be bound by the provisions of the compensation law for these casual employments, as provided 

2 in 39-71-401 (2). Household or domestic ser,,iee employment is excluded. 

3 (b) any juvenile performing work under authorization of a district court judge in a delinquency 

4 prevention or rehabilitation program; 

5 (c) a person receiving on-the-job vocational rehabilitation training or other on-the-job training under 

6 a state or federal vocational training program, whether or not under an appointment or contract of hire with 

7 an employerL as defined in this chapterL and whether or not receiving payment from a third party. However, 

8 this subsection does not apply to students enrolled in vocational training programsL as outlined in this 

9 subsectionL while they are on the premises of a public school or community college. 

1 0 (d) students enrolled and in attendance in programs of vocational-technical education at designated 

11 vocational-technical centers; 

12 (el an aircrew member or other person employed as a volunteer under 67-2-105; 

13 (fl a person, other than a juvenile as defined in subsection ( 1 )(b), performing community service 

14 for a nonprofit organization or association or for a federal, state, or local government entity under a court 

15 order, or an order from a hearings officer as a result of a probation or parole violation, whether or not under 

16 appointment or contract of hire with an employerL as defined in this chapterL and whether or not receiving 

17 payment from a third party. For a person covered by the definition in this subsection (fl: 

18 (i) compensation benefits must be limited to medical expenses pursuant to 39-71-704 and an 

19 impairment award pursuant to 39-71-703 that is based upon the minimum wage established under Title 39, 

20 chapter 3, part 4, for a full-time employee at the time of the injury; and 

21 (ii) premiums must be paid by the employer, as defined in 39-71-117{3), and must be based upon 

22 the minimum wage established under Title 39, chapter 3, part 4, for the number of hours of community 

23 service required under the order from the court or hearings officer. 

24 {g) an inmate working in a federally certified prison industries program authorized under 53-1-301. 

25 12) The terms defined in subsection (1) do not include a person who is: 

26 la) participating in recreational activity and who at the time is relieved of and is not performing 

27 prescribed duties, regardless of whether the person is using, by discount or otherwise, a pass, ticket, 

28 permit, device, or other emolument of employment; or 

29 {b) performing voluntary service at a recreational facility and who receives no compensation for 

30 those services other than meals, lodging, or the use of the recreational facilities. 
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1 (3) The term "volunteer firefighter" means a firefighter who is an enrolled and active member of 

2 a fire company organized and funded by a county, a rural fire district, or a fire service area. 

3 (4) (a) If the employer is a partnershipL 6f sole preprietoFSl=iip proprietor, or a member-managed 

4 limited liability company, the employer may elect to include as an employee within the provisions of this 

5 chapter any member of the partnership, 6f the owner of the sole proprietorshio, or any member of the 

6 limited liability company devoting full time to the partnership, 6f proprietorship, or limited liability company 

7 business. 

8 (b) In the event of an election, the employer must serve upon the employer's insurer written notice 

9 naming the partnersL 6f sole proprietor, or members to be covered and stating the level of compensation 

10 coverage desired by electing the amount of wages to be reported, subject to the limitations in subsection 

11 (4)(d). A partnerL 6f sole proprietor, or member is not considered an employee within this chapter until 

12 notice has been given. 

13 (cl A change in elected wages must be in writing and is effective at the start of the next quarter 

14 following notification. 

15 (d) All weekly compensation benefits must be based on the amount of elected wages, subject to 

16 the minimum and maximum limitations of this subsection. For premium ratemaking and for the 

17 determination of weekly wage for weekly compensation benefits, the electing employer may elect not less 

18 than $900 a month and not more than 1 ½ times the average weekly wage, as defined in this chapter. 

19 (5) {a) If the employer is a quasi-public or a private corporation or a manager-managed limited 

20 liability company, the employer may elect to include as an employee within the provisions of this chapter 

21 any corporate officer or manager exempted under 39-71-401 {2). 

22 lb) In the event of an election, the employer shall serve upon the employer's insurer written notice 

23 naming the corporate officer or manager to be covered and stating the level of compensation coverage 

24 desired by electing the amount of wages to be reported, subject to the limitations in subsection f4)(d). A 

25 corporate officer or manager is not considered an employee within this chapter until notice has been given. 

26 (c) A change in elected wages must be in writing and is effective at the start of the next quarter 

27 following notification. 

28 {dl All weekly compensation benefits must be based on the amount of elected wages, subject to 

29 the minimum and maximum limitations of this subsection. For premium ratemaking and for the 

30 determination of the weekly wage for weekly compensation benefits, the electing employer may elect not 
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1 less than $200 a week and not more than 1 ½ times the average weekly wage, as defined in this chapter. 

2 feHfil The trustees of a rural fire district, a county governing body providing rural fire protection, 

3 or the county commissioners or trustees for a fire service area may elect to include as an employee within 

4 the provisions of this chapter any volunteer firefighter. A volunteer firefighter who receives workers' 

5 compensation coverage under this section may not receive disability benefits under Title 19, chapter 17. 

6 fi+ill An employee or worker in this state whose services are furnished by a person, association, 

7 contractor, firm, limited liability company, or corporation, other than a temporary service contractor, to an 

8 employerL as defined in 39-71-117L is presumed to be under the control and employment of the employer. 

9 This presumption may be rebutted as provided in 39-71-117(3). 

1 O .f+l..@1 For purposes of this section, an "employee or worker in this state" means: 

11 (al a resident of Montana who is employed by an employer and whose employment duties are 

12 primarily carried out or controlled within this state; 

13 (b) a nonresident of Montana whose principal employment duties are conducted within this state 

14 on a regular basis for an employer; 

15 (c) a nonresident employee of an employer from another state engaged in the construction industry, 

16 as defined in 39-71-116, within this state; or 

17 (d) a nonresident of Montana who does not meet the requirements of subsection f-7-Hel- ifil.ill and 

18 whose employer elects coverage with an insurer that allows an election for an employer whose: 

19 (i) nonresident employees are hired in Montana; 

20 (iii nonresident employees' wages are paid in Montana; 

21 (iii) nonresident employees are supervised in Montana; and 

22 (iv) business records are maintained in Montana. 

23 fitifil An insurer may require coverage for all nonresident employees of a Montana employer who 

24 do not meet the requirements of subsection f-7-Hel- ifil.ill or ++Het .l.fill.gl as a condition of approving the 

25 election under subsection ++Het .l.fill.gl." 

26 

2 7 Section 4. Section 39-71-315, MCA, is amended to read: 

28 "39-71-315. Prohibited actions -- penalty. (1) The following actions by a medical provider 

29 constitute violations and are subject to the penalty in subsection (2): 

30 (al failing tc, document, under oath, the provision of the services or treatment for which 
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compensation is claimed under chapter 72 or this chapter; or 

2 (b) referring a worker for treatment or diagnosis of an injury or illness that is compensable under 

3 chapter 72 or this chapter to a facility owned wholly or in part by the provider, unless the provider informs 

4 the worker of the ownership interest and provides the name and address of alternate facilities, if any exist. 

5 (2) A person who violates this section may be assessed a penalty of not less than $200 or more 

6 than $500 for each offense. The department shall assess and collect the penalty. 

7 (3) Subsection ( 1 )(b) does not apply to medical services provided to an injured worker by a treating 

8 physician with an ownership interest in a managed care organization that has been certified by the 

9 department." 

10 

11 Section 5. Section 39-71-318, MCA, is amended to read: 

12 "39-71-318. Hearings •· rules of evidence •· conduct. ill The statutory and eoFRFROR law 

13 common-law rules of evidence do not apply to a hearing before the department under this chapter. 

14 (2) A hearing under this chapter may be conducted by telephone or by videoconference." 

15 

16 Section 6. Section 39-71-401, MCA, is amended to read: 

17 "39-71-401. Employments covered and employments exempted. ( 1) Except as provided in 

18 subsection (2), the Workers' Compensation Act applies to all employersL as defined in 39-71-117 L and to 

19 all employeesL as defined in 39-71-118. An employer who has any employee in service under any 

20 appointment or contract of hire, expressed or implied, oral or written, shall elect to be bound by the 

21 provisions of compensation plan No. 1, 2, or 3. Each employee whose employer is bound by the Workers' 

22 Compensation Act is subject to and bound by the compensation plan that has been elected by the 

23 employer. 

24 (2) Unless the employer elects coverage for these employments under this chapter and an insurer 

25 allows ~ an election, the Workers' Compensation Act does not apply to any of the following 

26 employments: 

27 (al household and domestic employment; 

28 (bl casual employment as defined in 39-71-116; 

29 (c) employment of a dependent member of an employer's family for whom an exemption may be 

30 claimed by the employer under the federal Internal Revenue Code; 
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(d) employm1mt of sole proprietorsi eF working members of a partnership, or working members of 

2 a member-managed limited liability company, except as provided in subsection (3); 

3 (e) employmunt of a broker or salesman performing under a license issued by the board of realty 

4 regulation; 

5 (f) employment of a direct seller engaged in the sale of consumer products, primarily in the 

6 customer's home; 

7 (g) employm1mt for which a rule of liability for injury, occupational disease, or death is provided 

8 under the laws of the United States; 

9 (h) employm1mt of <IA¥ g person performing services in return for aid or sustenance only, except 

1 O employment of a volunteer under 67-2-105; 

11 (i) employment with <IA¥ g railroad engaged in interstate commerce, except that railroad 

1 2 construction work is included in and subject to the provisions of this chapter; 

13 (j) employment as an official, including a timer, referee, or judge, at a school amateur athletic 

14 event, unless the person is otherwise employed by a school district; 

15 (kl <IA¥ employment of a person performing services as a newspaper carrier or free-lance 

16 correspondent if the person performing the services or a parent or guardian of the person performing the 

17 services in the case of a minor has acknowledged in writing that the person performing the services and 

18 the services are not covered. As used in this subsection, "free-lance correspondent" is a person who 

19 submits articles or photographs for publication and is paid by the article or by the photograph. As used in 

20 this subsection, "newspaper carrier": 

21 (i) is a person who provides a newspaper with the service of delivering newspapers singly or in 

22 bundles; but 

23 (ii) does not include an employee of the paper who, incidentally to the employee's main duties, 

24 carries or delivers papers. 

25 (I) cosmetologist's services and barber's services as defined in 39-51-204( 1 )(I); 

26 (m) a person who is employed by an enrolled tribal member wl:le epeFa~es or an association, 

27 business, corporation, or other entity that is at least 51 % owned by an enrolled tribal member or members, 

28 whose business is conducted solely within the exterior boundaries of an Indian reservation~ 

29 (nl an officer of a quasi-public or a private corporation or manager of a manager-managed limited 

30 liability company whc, qualifies under one or more of the following provisions: 
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(i) the officer or manager is engaged in the ordinary duties of a worker for the corporation or the 

2 limited liability company and does not receive any pay from the corporation or the limited liability company 

3 tor performance of the duties; 

4 (ii) the officer or manager is engaged primarily in household employment for the corporation or the 

5 limited liability company; 

6 (iii) the officer or manager owns 20% or more of the number of shares of stock in the corporation 

7 or owns 20% or more of the limited liability company; or 

8 (iv) the officer or manager is the spouse, child, adopted child, stepchild, mother, father, son-in-law, 

9 daughter-in-law, nephew, niece, brother, or sister of a corporate officer who owns 20% or more of the 

1 O number of shares of stock in the corporation or who owns 20% or more of the limited liability company. 

11 (3) (a) A sole proprietorL 8f a working member of a partnership, or a working member of a 

12 member-managed limited liability company who represents to the public that the person is an independent 

13 contractor shall elect to be bound personally and individually by the provisions of compensation plan No. 

14 1, 2, or 3 but may apply to the department tor an exemption from the Workers' Compensation Act. 

15 (b) The application must be made in accordance with the rules adopted by the department. The 

16 department may deny the application only if it determines. that the applicant is not an independent 

1 7 contractor. 

18 (c) When an application is approved by the department, it is conclusive as to the status of an 

19 independent contractor and precludes the applicant from obtaining benefits under this chapter. 

20 (d) When an election of an exemption is approved by the department, the election remains effective 

21 and the independent contractor retains the status as an independent contractor until the independent 

22 contractor notifies the department of any change in status and provides a description of present work 

23 status. 

24 (El A PERSON WHO MAKES A FALSE STATEMENT OR MISREPRESENTATION CONCERNING 

25 THAT PERSON'S STATUS AS AN EXEMPT INDEPENDENT CONTRACTOR IS SUBJECT TO A CIVIL 

26 PENAL TY OF $1,000. THE DEPARTMENT MAY IMPOSE THE PENALTY FOR EACH FALSE STATEMENT 

27 OR MISREPRESENTATION. THE PENALTY MUST BE PAID TO THE UNINSURED EMPLOYERS' FUND. THE 

28 LIEN PROVISIONS OF 39-71-506 APPLY TO THE PENALTY IMPOSED BY THIS SECTION. 

29 {6}1.El If the department denies the application for exemption, the applicant may contest the denial 

30 by petitioning for review of the decision by an appeals referee in the manner provided for in 39-51-1109. 
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1 An applicant dissatis''ied with the decision of the appeals referee may appeal the decision in accordance 

2 with the procedure established in 39-51-2403 and 39-51-2404. 

3 (4) (a) A~~ corporation or a manager-managed limited liability company shal. provide coverage 

4 for its eHieeFs anel etAef employees under the provisions of compensation plan No. 1, 2, or 3. l-leweveF, 

5 !3UFSUant te FUles tAB ele13aFtFFIBRt !3FBFRUlgateo and subjest in all eases ta a1313FB 1ral b~· tl=ie ele13aFtFRent, an 

6 eHioeF ef A quasi-public corporation, a private corporation, or a manager-managed limited liability company 

7 may elect net te be beunel as en BFRfllB','BB under tl=iis el=ia13teF coverage for its corporate officers or 

8 managers. who are otherwise exempt under subsection (2). by giving a written notice, en a ferFR 13re1,ided 

9 by tl=ie ele13aFtFRent, ser-Yee in the following manner: 

1 O (i) if the employer has elected to be bound by the provisions of compensation plan No. 1, by 

11 delivering the notice 1:0 the board of directors of the corporation or to the management organization of the 

12 manager-managed limited liability company BFR13le 1fBF and te tl=ie de13aFtFRent; or 

13 (ii) if the employer hes elected to be bound by the provisions of compensation plan No. 2 or 3, by 

14 delivering the notice to the board of directors of the corporation or to the management organization of the 

1 5 manager-managed limited liability company eFR13loyeF, te tl=ie do13aFtFRent, and to the insurer. 

16 (b) If the employer changes plans or insurers, the offiooF's employer's previous election is not 

17 effective and the e#ieef employer shall again serve notice as flFOYieled to its insurer and to its board of 

18 directors or the management organization of the manager-managed limited liability company if the e#ieef 

19 employer elects flet to be bound. 

20 Wifil The appointment or election· of an employee as an officer of a corporation, a partner in a 

21 partnership, or a member in or a manager· of a limited liability company for the purpose of e1Eel1,1ding 

22 exempting the employee from coverage under this chapter does not entitle the officer, partner, member. 

23 or manager te sleet riet te be beund as an BFR13loyee undeF tl=iis el=ia13teF. In any ease, tl=ie offieer sl=iall si§n 

24 tl=ie netioe FOE!klirod b•,1 s1,1bseotion l4Hal 1,1ndeF oati=I OF aHirFRatien and is s1,1bjoot to tl=io 13enalties foF false 

25 sy,•eaFiR!I undeF 4 6 7 202 if tl=io offieoF falsifies tl=le notioo to exemption from coverage. 

26 ~Hfil Each employer shall post a sign in the workplace at the locations where notices to employees 

27 are normally posted, informing employees about the employer's current provision of. compensation 

28 insurance. A workpla,ce is any location where an employee performs any work-related act .in the course of 

29 employment, regardless of whether tho location is temporary or permanent, and includes the place of 

30 business or property of a third person while the employer has access to or control over the place of 
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business or property for the purpose of carrying on the employer's usual trade, business, or occupation. 

2 The sign must be provided by the department, distributed through insurers or directly by the department, 

3 and posted by employers in accordance with rules adopted by the department. An employer who purposely 

4 or knowingly fails to post a sign as provided in this subsection is subject to a $50 fine for each citation." 

5 

6 Section 7. Section 39-71-405, MCA, is amended to read: 

7 "39-71-405. Liability of employer who contracts work out -- EXCEPTION. ( 1) Aft EXCEPT AS 

8 PROVIDED IN SUBSECTION 14), AN employer who contracts with an independent contractor to have work 

9 performed of a kind WflieR that is a regular or a recurrent part of the work of the trade, business, 

10 occupation, or profession of 6tleR the employer is liable for the payment of benefits under this chapter to 

11 the employees of the contractor or the subcontractor if the contractor or subcontractor has not properly 

12 complied with the coverage requirements of the Werker's Workers' Compensation Act. APr>,t An insurer who 

13 becomes liable for payment of benefits may recover the amount of benefits paid and to be paid and 

14 necessary expenses from the contractor or subcontractor primarily liable tl'leFeiA. 

15 (2) ~ When an employer contracts to have any work to be done by a contractor, other than 

16 an independent contractor, and the work ee contracted to be done is a part or process in the trade or 

17 business of the employer, then the employer is liable to pay all benefits under this chapter to the same 

18 extent as if the work were done without the intervention of the contractor, and the work ee contracted to 

19 be done sl,al-1 may not be construed to be casual employment. ~ When an employer contracts work 

20 to be done as specified in this subsection, the contractor and the contractor's employees sl,al-1 come under 

21 that plan of compensation adopted by the employer. 

22 (3} ~ When an employer contracts any work to be done, wholly or in part for the employer, 

23 by an independent contractor, WReHt when the work ee contracted to be done is casual employment as to 

24 6tleR the employer, then the contractor ol'lall eeeeme i§. the employer for the purposes of this chapter. 

25 (4) IA) AN EMPLOYER IS NOT LIABLE FOR INJURIES INCURRED BY ANYONE WORKING FOR AN 

26 INDEPENDENT CONTRACTOR IF THE EMPLOYER, AT THE TIME THAT A CONTRACT IS EXECUTED WITH 

27 AN INDEPENDENT CONTRACTOR, VERIFIES IN A NOTARIZED WRITING SIGNED BY BOTH THE EMPLOYER 

28 AND THE CONTRACTOR THAT: 

29 

30 

II) THE CONTRACTOR HAS PROVIDED TO THE EMPLOYER A COPY OF THE CURRENT 

INDEPENDENT CONTRACTOR EXEMPTION ISSUED BY THE DEPARTMENT PURSUANT TO 39-71-401 (31 
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1 FOR THE TYPE OF WORK THAT THE CONTRACTOR WILL BE DOING FOR THE EMPLOYER; AND 

2 (Ill THE CONTRACTOR: 

3 (Al HAS ST.t1TED, UNDER PENALTY OF PERJURY, THAT THE CONTRACTOR WILL PERSONALLY 

4 PERFORM ALL OF THE WORK REQUIRED OF THE CONTRACTOR BY THE CONTRACT WITHOUT HIRING 

5 ANY EMPLOYEE, ASSISTANT, OR SUBCONTRACTOR WHO IS NOT COVERED BY WORKERS' 

6 COMPENSATION INSURANCE; OR 

7 (Bl HAS PROVIDED TO THE EMPLOYER A CERTIFICATE OF CURRENT WORKERS' 

8 COMPENSATION INSURANCE COVERAGE FOR THE CONTRACTOR'S EMPLOYEES. 

9 (Bl A PERSON WHO MAKES A FALSE STATEMENT OR MISREPRESENTATION IN CONNECTION 

10 WITH THE WRITTEN STATEMENT PROVIDED FOR IN SUBSECTION (411Al IS SUBJECT TO A CIVIL 

11 PENAL TY OF $1,000. THE DEPARTMENT MAY IMPOSE THE PENAL TY FOR EACH FALSE STATEMENT 

12 OR MISREPRESENTATION. THE PENAL TY MUST BE PAID TO THE UNINSURED EMPLOYERS' FUND. THE 

13 LIEN PROVISIONS OF 39-71-506 APPLY TO THE PENALTY IMPOSED BY THIS SECTION. 

14 (5) IF A DISPUTE ARISES CONCERNING WHETHER AN EMPLOYER IS ENTITLED TO THE DEFENSE 

1 5 PROVIDED IN SUBSECTION (41, THE EMPLOYER HAS THE BURDEN OF PROVING COMPLIANCE WITH THE 

16 PROVISIONS OF SUBSECTION (4)." 

17 

1 B Section 8. Section 39-71-432, MCA, is amended to read: 

19 "39-71-432. Definitions. As used in 39-71-433, the following definitions apply: 

20 ( 1) "Busines,s entity" means a business. enterprise owned by a single person, corporation, 

21 organization, business trust, trust, partnership, limited liability company, joint venture, association, or other 

22 business entity. 

23 (2) "Group" means two or more business entities that join togeti'ter with the approval of the 

24 department to purchase individual workers' compensation insurance policies covering each business entity 

25 that is part of a group.• 

26 

27 Section 9. Section 39-71-433, MCA, is amended to read: 

28 "39-71-433. Group purchase of workers' compensation insurance. (1) On receiving approval of 

29 the department, two or more business entities may join together to form a group to purchase individual 

30 workers' compensation insurance policies covering each member of the group. 

~!!Jena Le11tslattv11 Coundl 
- 16 - HB 200 



-
54th Legislature HB0200.03 

1 (2) To be eligible to join a new group that is forming, the department shall determine that a 

2 business entity is engaged in a business pursuit that is the same as or similar to the business pursuits of 

3 the other entities participating in the group. 

4 (3) The department shall establish a certification program for groups organized under this section 

5 and shall issue to eligible business entities certificates of approval that authorize formation and maintenance 

6 of a group. 

7 (4) The department by rule shall adopt forms, criteria, and procedures for the issuance of 

8 certificates of approval to groups under this section. 

9 (5) A group certified under this section may add additional members without approval from the 

10 department if the additional members meet the specific criteria identified in the original application and any 

11 modifications to the criteria, as approved by the department. 

12 f&l,ifil A group certified under this section may purchase individual workers' compensation 

13 insurance policies covering each member of the group from any insurer authorized to write workers' 

14 compensation insurance in this state, except that the state fund, as defined in 39-71-2312, has the right 

15 to refuse coverage of a group and its plan of operation but cannot refuse coverage to an individual 

16 employer. Under an individual policy, the group is entitled to a premium or volume discount that would be 

17 applicable to a policy of the combined premium amount of the individual policies. 

18 AAill A group shall apportion any discount or policyholder dividend received on workers' 

19 compensation insurance coverage among the members of the group according to a formula adopted in the 

20 plan of operation for the group. 

21 t7Hfil A group shall adopt a plan of operation that must include the composition and selection of 

22 a governing board, the methods for administering the group, the eligibility requirements to join the group, 

23 and guidelines for the workers' compensation insurance coverage obtained by the group, including the 

24 payment of premiums, the distribution of discounts, and the method for providing risk management. A 

25 group shall file a copy of its plan of operation with the department." 

26 

27 Section 10. Section 39-71-503, MCA, is amended to read: 

28 "39-71-503. Administration of fund -- appropriation. (1) The department shall administer the fund 

29 and shall pay all proper benefits to injured employees of uninsured employers. 

30 (2) Surpluses and reserves may not be kept for the fund. The department shall make 5<:Hffi 
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1 payments as that it considers appropriate as funds become available from time to time. The payment of 

2 weekly disability benefits takes preference over the payment of medical benefits. Ne luR'lll-&l:lffi Lump-sum 

3 payments of future projected benefits, including impairment awards, may not be made from the fund. The 

4 board of investments shall invest the money of the fund. and the investment income must be deposited in 

5 the fund. The cost o-f administration of the fund must be paid out of the money in the fund. 

6 (3) The amounts necessary for the payment of benefits from this fund are statutorily appropriated, 

7 as provided in 17-7-!502, from this fund." 

8 

9 Section 11. Section 39-71-504, MCA, is amended to read: 

1 O "39-71-504. Funding of fund -- option for agreement between department and injured employee. 

11 The fund is funded in the following manner: 

12 ( 1) The department may require that the uninsured employer pay to the fund a penalty of either 

13 up to double the premium amount the employer would have paid on the payroll of the employer's workers 

14 in this state if the employer had been enrolled with compensation plan No. 3 or $200, whichever is greater. 

15 In determining the pri3mium amount for the calculation of the penalty under this subsection, the department 

16 shall make an assessment on how much premium would have been paid on the employer's past 3-year 

17 payroll for periods within the 3 years when the employer was uninsured. AA assessR'leAt fer 13ayrell 13aiel 

18 13y tt-:ie uAiAsureel eR'l13le'y'er for aA'f' tiR'le 13rier ta Jul•t 1, 1977, R'la•r Rat 13e iAaele. 

19 (2) {-a+ The fund shall receive from an uninsured employer an amount equal to all benefits paid or 

20 to be paid from the fund to an injured employee of the uninsured employer. Mewe~•er, tt-:le uAinsureel 

21 BR'lf!le•,1er's liaeility uAEler tt-:lis subseetieA I2Hal R'la'f' Rat e11eeeel $1i0,000. 

22 (bl Tt-:ie elelle1r liR'litatien elees net aJilJillY ta an uAinsureel BR'lf!leyor's liability te aA iAjuroel eR'l13le•1ee 

23 er tt-:ie eR'l13leyee's bE1Ae#ieiariee uAElor ae 71 li09 er ae 71 li16. 

24 (3) The department may determine that the $1,000 assessments that are charged against an 

25 insurer in each case of an industrial death under 39-71-902(1) 5Rall must be paid to the uninsured 

26 employers' fund rather than the subsequent injury fund. 

27 14) The department may enter into an agreement with the injured employee or the employee's 

28 beneficiaries to assign to the employee or the beneficiaries all or part of the funds received by the 

29 department from the uninsured employer pursuant to subsection ~ rn." 
30 
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Section 12. Section 39-71-507, MCA, is amended to read: 

2 "39-71-507. Department to order uninsured employer to cease operations -- noncompliance with 

3 order a misdemeanor -- coordination of remedies. (1 l When the department discovers an uninsured 

4 employer, it shall order ffifftthe employer to cease operations until Re the employer has elected to be bound 

5 by a compensation plan. 

6 (2) When the department discovers a person, business, or other entity functioning as a prime 

7 contractor that has subcontracted for the services of an uninsured employer, it may order the person, 

8 business, or other entity functioning as a prime contractor to eeaee CAUSE all operations PERFORMED BY 

9 THE UNINSURED EMPLOYER TO CEASE AT WORKSITES CONTROLLED BY THE PRIME CONTRACTOR until 

10 the uninsured employer has elected to be bound by a compensation plan. IF AFTER 3 BUSINESS DAYS 

11 FOLLOWING THE ORDER BY THE DEPARTMENT THE PERSON, BUSINESS, OR OTHER ENTITY 

12 FUNCTIONING AS A PRIME CONTRACTOR HAS NOT COMPLIED WITH THE ORDER, THE DEPARTMENT 

13 MAY ORDER THE PRIME CONTRACTOR TO CEASE ALL OPERATIONS AT THE AFFECTED WORKSITES. 

14 ~ill An employer who does not comply with the department's order to cease operations is guilty 

15 of a misdemeanor. Each day of violation is a separate offense. The county attorney may prosecute a 

16 criminal action under this subsection in the county in which the violation occurs. Prosecution under this 

17 subsection does not bar the department from enforcing its order by a civil action. 

18 (4) A person, business, or other entity functioning as a prime contractor that does not comply with 

19 the department's order to cease all operations is guilty of a misdemeanor. Each day of violation is a 

20 separate offense. The county attorney may prosecute a criminal action under this subsection in the county 

21 in which the violation occurs. Prosecution under this subsection does not bar the department from 

22 enforcing its order by a civil action. In addition, the,:4'!epartment may assess a penalty against the person. 

23 business, or other entity functioning as a prime contractor of not more than $1,000 per day for each day 

24 of violation. 

25 fdt.(fil The department may institute and maintain in the name of the state, through the attorney 

26 general or the county attorney of the county in which the violation occurs, an action for an injunction order 

27 or other civil remedy in district court to enforce its order to cease operations. 

28 {4+ifil The remedies provided in 39-71-506 and subsections 121 ans 131 (3) through (5) of this 

29 section are not mutually exclusive and may be pursued concurrently." 

30 

~na Lefllslatlve coundl 
- 19 - HB 200 



54th Legislature HB0200.03 

1 Section 13. Section 39-71-516, MCA, is amended to read: 

2 "39-71-516. District court venue and jurisdiction for independent cause of ac·tion. An injured 

3 employee or an employee's beneficiaries pursuing an independent cause of action pursuant to 39-71-51 5 

4 ff\1,1&1; shall bring SHeH the action in the district court in the district where the claimant resides or where the 

5 alleged violation occurred. The court may grant &l:fefl interim relief as that it considers appropriate, including 

6 but not limited to injunctive relief, attachment, or receivership. The court may request the workers' 

7 compensation judge to determine the amount of recoverable damages due to the employee." 

8 

9 Section 14. Section 39-71-710, MCA, is amended to read: 

10 "39-71-710. Termination of benefits upon retirement. (1) If a claimant is receiving disability or 

11 rehabilitation compensation benefits and the claimant receives social security retirement benefits or is 

12 eligible to receive full social security retirement benefits, the claimant is considered to be retired. When the 

13 claimant is considerod retired, the liability of the insurer is ended for payment of wage suppleFReAt, 

14 permanent total disability, and rehabilitation compensation benefits. However, the insurer remains liable for 

1 5 temporary total disability benefits, any impairment award, and medical benefits. 

16 (2) If a claimant who is eligible to receive social security retirement benefits and is gainfully 

17 employed suffers a work-related injury, the insurer retains liability for temporary total disability benefits, 

18 any impairment award, and medical benefits." 

19 

20 Section 15. Section 39-71-721, MCA, is amended to read: 

21 "39-71-721. Compensation for Injury causing death --limitation. (1) (a) If an injured employee dies 

22 and the injury was the proximate cause of &l:fefl death, then the beneficiary of the deceased is entitled to 

23 the same compensation as though the death occurred immediately following the injury. A beneficiary's 

24 eligibility for benefits commences after the date of death, and the benefit level is established as set forth 

25 in subsection (2). 

26 lb) The insurer is entitled to recover any overpayments or compensation paid in a lump sum to a 

27 worker prior to death but not yet recouped. The insurer shall recover &l:fefl the payments from the 

28 beneficiary's biweekly payments as provided in 39-71-741 (5). 

29 12) To beneficiaries as defined in 39-71-116~~ through~ 1!!.l.Ql, weekly compensation 

30 benefits for an injury causing death are 66 2/3% of the decedent's wages. The maximum weiekly 
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compensation benefit may not exceed the state's average weekly wage at the time of injury. The minimum 

2 weekly compensation benefit is 50% of the state's average weekly wage, but in no event may it exceed 

3 the decedent's actual wages at the time of !=ti& death. 

4 (3) To beneficiaries as defined in 39-71-116~i.1.Ufil and fat#!- W.W., weekly benefits must be 

5 paid to the extent of the dependency at the time of the injury, subject to a maximum of 66 2/3% of the 

6 decedent's wages. The maximum weekly compensation may not exceed the state's average weekly wage 

7 at the time of injury. 

8 (4) If the decedent leaves no beneficiary as defiRed iR a9 71 11 e, a lump-sum payment of $3,000 

9 must be paid to the decedent's surviving parent or parents. 

10 (5) If any beneficiary of a deceased employee dies, the right of st:tek the beneficiary to 

11 compensation under this chapter ceases. Death benefits must be paid to a surviving spouse for 500 weeks 

12 subsequent to the date of the deceased employee's death or until the spouse's remarriage, whichever 

13 occurs first. After benefit payments cease to a surviving spouse, death benefits must be paid to 

14 beneficiaries, if any, as defined in 39-71-11 ~ ~ through ~ ~-

15 16) In all cases, benefits must be paid to beneficiaries, as EiefiRed iR 39 71 11 e. 

16 (7) Benefits paid under this section may not be adjusted for cost of living as provided in 39-71-702. 

17 (8) ~lotwitf::lstaREiiA!I sulaseetions (2) aAEI (<ii, laoginAiR!I July 1, 1987, tRFBU!IR June 3Q, 1991, tf::lo 

18 FftanifflUFft weekl•r eefft130Rsetien laenefits feF injUF'f eausin!I deatl:! mav Rat e*eeed tl:!e sMte' s aveFa!Je 

19 weeltl·; we!Je ef $299 estaelisf::lod Jul•t 1, 1 Q8e. Be!)inniA!I July 1, 1987, tRFSU!JR June 3Q, 1991, tf::le 

20 FRiniFRufft weelEly eeFR13eRsatieR fer iAjuFy eausiR!J deatf::l sf::lall lae $149.SQ, wf::lief::l is eQ% ef tile state's 

21 average·, eel1ly ',Ya€1e estaelislled Jul·; 1, 198e, eut in ne e•,ent FRa•; it e11eeed tf::le deeedent's aetual wages 

22 at tile time ef Eieatll." 

23 

24 Section 16. Section 39-71-723, MCA, is amended to read: 

25 "39-71-723. How compensation to be divided among beneficiaries. Compensation due to 

26 beneficiaries 5Ril:II must be paid to the surviving spouse, if any, or if none, then divided equally among or 

27 for the benefit of the children. In cases~ in which beneficiaries are a surviving spouse and stepchildren 

28 of &t1eR the spouse, the compensation 5Ril:II must be divided equally among all beneficiaries. Compensation 

29 due to beneficiaries as defined in 39-71-116~illi!tl and fat#!- W.W.,~ when there is more than 

30 one, 5Ril:II must be divided equitably among them, and the question of dependency and amount thereof shall 
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ae ~ a question of fact for determination by the department." 

2 

3 Section 17. Section 39-71-737, MCA, is amended to read: 

HB0200.03 

4 "39-71-737. Compensation to run consecutively -- exceptions. Compensation ~ must run 

5 consecutively and not concurrently, and payment~ may not be made for two classes of disability over 

6 the same periodL except that impairment awards and auxiliary rehabilitation benefits may be paid 

7 concurrently with other classes of benefits, anel wage su1313leffient anel 13artial reAalailitatien laenefits rnay 

8 lae 13aiel eeneurrentl•~." 

9 

10 Section 18. Section 39-71-902, MCA, is amended to read: 

11 "39-71-902. Fund to receive payment from insurer for each death under chapter -- assessment of 

12 insurers. ( 1) In e¥efY !tach case of the death of an employee under this chapter, the insurer shall pay to the 

13 fund the sum of $1,000. In addition, the department may assess e¥efY each insurer an amount not to 

14 exceed 5% of the compensation paid in Montana in the preceding fiscal year. The assessment must be 

15 transmitted annually to the subsequent injury fund by the employer or insurer. The board of investments 

16 shall invest the money of the fund, and the investment income must be deposited in the fund. The cost of 

17 administration of the ·fund must be paid out of money in the fund. 

18 (2) When, in the judgment of the department, the amount of money in the subsequent injury fund 

19 is such that there is a surplus above and beyond projected liabilities and administrative costs, the 

20 department may at its discretion suspend or reduce further collection of assessments for a period of time 

21 determined by the department." 

22 

23 Section 19. Section 39-71-1108, MCA, is amended to read: 

24 "39-71-1108. Physician self-referral prohibition. ill Unless authorized by the insurer, a treating 

25 physician may not refor a claimant to a health care facility at which the physician does not directly provide 

26 care or services when the physician has an investment interest in the facility, unless there is a 

27 demonstrated need in the community for the facility and alternative financing is not available. The insurer 

28 or the claimant is not liable for charges incurred in violation of this section. 

29 (2) Subsection (1) does not apply to care or services provided directly to an injured worker by a 

30 treating physician with an ownership interest in a managed care organization that has been certified by the 
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1 department." 

2 

3 Section 20. Section 39-71-2103, MCA, is amended to read: 

4 "39-71-2103. Employer permitted to carry on business and settle directly with employee --

5 individual liability. (1) If 9tlei=I the employer making 5tl6R the election sl=iall ee ~ found by the department 

6 and the Montana self-insurers guaranty fund to have the requisite financial ability to pay the compensation 

7 and benefits in this chapter 13revided fer, then the department, with the concurrence of the guaranty fund, 

8 shall grant to the employer permission to carry on ~ business for the #seal year within which 5tl6R the 

9 election is made and 9tlei=I proof filed, or the remaining portion of 5tl6R the #seal year, and to make 5tl6R 

10 payments directly to ~ the employees as they may become entitled to receive the same payments. 

11 (2) Each individual employer in an association, corporation, limited liability company. or organization 

12 of employers given permission by the department to operate as self-insured under plan No. 1 of this chapter 

13 is jointly and severally liable for all obligations incurred by the association, corporation, limited liability 

14 company, or organization under this chapter. An association, corporation, limited liability company. or 

15 organization of employers given permission to operate as self-insured A%l5t shall maintain excess liability 

1 6 coverage in amounts and under 9tlei=I conditions as provided by rules of the department." 

17 

18 Section 21. Section 39-71-2411, MCA, is amended to read: 

19 "39-71-2411. Mediation procedure. (1) Except as otherwise provided, a claimant or an insurer 

20 having a dispute relating to benefits under chapter 71 or 72 of this title may petition the department for 

21 mediation of the dispute. 

22 (2) A party may take part in mediation proceedings with or without representation. 

23 (3) The mediator shall review the department file for the case and may receive any additional 

24 documentation or argument either party submits. 

25 (4) The mediator shall request that each party offer argument summarizing the party's position. 

26 A party's argument must fully present the party's case. The argument is not limited by the rules of 

27 evidence. 

28 (5) After the parties have presented all their information and argument to the mediator, 1'le the 

29 mediator shall recommend a solution to the parties within a reasonable time to be established by rule. 

30 (6) A party shall notify the mediator within 4& ~ 25 days of the mailing of~ the mediator's 
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1 report whether the party accepts the mediator's recommendation. If either party does not accept the 

2 mediator's recommendation, the party may petition the workers' compensation court for resolution of the 

3 dispute. 

4 (7) (a) If a mediator determines that either party failed to cooperate in the mediation process, the 

5 mediator shall prepare a written report setting forth the determination and the grounds for the 

6 determination. The report must be mailed to the parties and to the workers' compensation court. Unless 

7 a party disputes the determination as set forth in subsection (7)(c), the parties shall repeat the mediation 

8 process, but only one time. 

9 (b) A mediator may determine that a party has failed to cooperate in the mediation process only 

1 0 if the party failed to: 

11 (i) supply information or offer a summary of the party's position as reasonably requested by the 

12 mediator; 

13 (ii) attend scheduled mediation conferences unless excused by the mediator; or 

14 (iii) listen to and review the information and position offered by the opposing party. 

15 (c) If a party disputes a mediator's determination that the party failed to cooperate in the mediation 

16 process, the party may file a petition with the workers' compensation court. Upon receipt of a petition, the 

17 court shall summon the parties and the mediator to determine by oral discussion whether the mediator's 

18 determination of noncooperation is supportable. If the court finds that the mediator's determination is 

19 supportable, the court may order the parties to attempt a second time to mediate their dispute." 

20 

21 Section 22. Section 39-71-2905, MCA, is amended to read: 

22 "39-71-2905. Petition to workers' compensation judge. A claimant or an insurer who has a dispute 

23 concerning any benefits under chapter 71 of this title may petition the workers' compensation judge for 

24 a determination of the dispute after satisfying dispute resolution requirements otherwise provided in this 

25 chapter. In addition. the district court that has jurisdiction over a pending action under 39-71-515 may 

26 request the workers' compensation judge to determine the amount of recoverable damages due to the 

27 employee. The judge, after a hearing, shall make a determination of the dispute in accordance with the law 

28 as set forth in chapter 71 of this title. If the dispute relates to benefits due to a claimant under chapter 71, 

29 the judge shall fix ancl determine any benefits to be paid and specify the manner of payment. After parties 

30 have satisfied dispute resolution requirements provided elsewhere in this chapter, the workers' 
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compensation judge has exclusive jurisdiction to make determinations concerning disputes under chapter 

2 71, except as provided in 39-71-317 and 39-71-516. The penalties and assessments allowed against an 

3 insurer under chapter 71 are the exclusive penalties and assessments that can be assessed by the workers' 

4 compensation judge against an insurer for disputes arising under chapter 71." 

5 

6 Section 23. Section 39-72-601, MCA, is amended to read: 

7 "39-72-601. Medical panel. (1) The department shall develop a list of physicians to serve on the 

8 occupational disease medical panel. The list may include physicians nominated by the board of medical 

9 examiners. A physician on the panel must be certified by M the physician's specialty board or be eligible 

10 for certification in the specialty area appropriate to the claimant's condition in relation to this chapter. 

11 (2) The department shall select a panel physician to examine a claimant, as required. The 

12 department shall appoint, as required, eAe A'lBA'laer ef tl=le paAel to ae tl=le et:lairA'laA a physician as the 

13 presiding officer." 

14 

15 Section 24. Section 39-72-602, MCA, is amended to read: 

16 "39-72-602. Insurer may accept liability-- procedure for medical examination when insurer has not 

17 accepted liability. ( 1) An insurer may accept liability for a claim under this chapter based on information 

18 submitted to it by a claimant. 

19 (2) In order to determine the compensability of claims under this chapter when an insurer has not 

20 accepted liability, the following procedure must be followed: 

21 {a) The department shall direct the claimant to a member of the medical panel for an examination. 

22 The panel member shall conduct an examination to determine whether the claimant is totally disabled and 

23 is suffering from an occupational disease. The panel member shall submit a report of M the member's 

24 findings to the department. 

25 (b) Either the claimant or the insurer may, within 20 days after the receipt of the report by the first 

26 panel member, request that the claimant be examined by a second panel member. If a second examination 

27 is requested, the department shall direct the claimant to a second panel member who shall conduct an 

28 examination to determine whether J:le aelieves the claimant is totally disabled and is suffering from an 

29 occupational disease. The panel member shall submit a report of M the member's findings to the 

30 department. Wl=leA a seeeAEI e11amiAatieA J:las aeeA reEjlel8SteEI, tl=le reperts ef tt:le 8JEamiAatieAs st'lall ae 

~na LegtSlatlve counctl 
- 25 - HB 200 



. 
54th Legislature HB0200.03 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

subA'litteel te HHee FAeFAbers ef the FAeeiieal JlaAel fer re\•iew. A The medical panel member er the JlBAel 

may, in order to asa+st the flaAel A'IBFAber er the JlBAel iA reaehiAg reach a conclusion, consult with the 

claimant's attending physician. The reports from the two examining physicians must be sent by the 

department to the pr,~siding officer of the panel. The three JlaAel FAeFAbers presiding officer shall issue a 

report concerning the claimant's physical condition and whether the claimant is suffering from an 

occupational disease. 

(c) ill If a se,:ond examination is not requested, the department shall issue its order determining 

whether the claimant is entitled to occupational disease benefits based on the report of the first examining 

physician. 

Jill If a second examination is requested, the department shall issue its order based on the report 

of the three A'leA'lbern et the FAeeiieal JlaAel presiding officer. 

!ell i;;er the pUFJlBSB et FBYiewiAg the FBJlerts ef the eJtaA'liAatieAS aAei issuiA!j the FeJlBFt UAeier 

subseetieA !:!Hbl, th1i tl:lree A'leFAbers et the A'leeiieal JlaAel shall ee the twe FAeFAeers et the JlaAel whe 

e1EaA'liAeei the elaiA'lant aAel the JlaAel ehairFAaA. If the panel ehairFAaA presiding officer has examined the 

claimant, the 13aAel e~1airFAaA department shall appoint another A'leA'lber et tl:le A'leeiieal JlaAel te be the thirel 

FAeFAber presiding officer." 

18 Section 25. Section 39-72-612, MCA, is amended to read: 

19 "39-72-612. Hearing and appeal to workers' compensation judge. (1) Within 20 days after the 

20 department has issue,d its order of determination as to whether the claimant is entitled to benefits under 

21 this chapter, a party may request a hearing. In order to perfect an appeal to the workers' compensation 

22 judge, the appealing party shall request a hearing before the department. The department shall grant a 

23 hearing, aAei the which may be conducted by telephone or by videoconference. The department's final 

24 determination may not be issued until after the hearing. 

25 (2) Appeals from a final determination of the department must be made to the workers' 

26 compensation judge within 30 days after the department has issued its final determination. The judge, after 

27 a hearing held pursuant to 39-71-2903 and 39-71-2904, shall make a final determination concerning the 

28 claimant's claim. The judge may overrule the department only on the basis that the department's 

29 determination is: 

30 (a) in violation of constitutional or statutory provisions; 
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(b) in excess of the statutory authority of the agency; 

2 (c) made upon unlawful procedure; 

3 (d) affected by other error of law; 

4 (e) clearly erroneous in view of the reliable, probative, and substantial evidence on the whole 

5 record; or 

6 (fl arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted exercise 

7 of discretion." 

8 

9 NEW SECTION. Section 26. Saving clause. [This act] does not affect rights and duties that 

10 matured, penalties that were incurred, or proceedings that were begun before [the effective date of this 

11 act]. 

12 

13 NEW SECTION. Section 27. Severability. If a part of [this act] is invalid, all valid parts that are 

14 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

15 applications, the part remains in effect in all valid applications that are severable from the invalid 

16 applications. 

17 

18 NEW SECTION. Section 28. Applicability. ( 1) [Section 1 OJ applies retroactively, within the 

19 meaning of 1-2-109, to all occurrences beginning after October 1, 1977. 

20 (2) [Section 18] applies retroactively, within the meaning of 1-2-109, to all occurrences beginning 

21 after October 1, 1973. 

22 (3) [Sections 5 and 25] apply to hearings or appeals requested on or after [the effective date of 

23 this act]. 

24 

25 NEW SECTION. Section 29. Effective dates. (1) [Sections 5, 13, 22, and 25 through 28 and this 

26 section] are effective on passage and approval. 

27 12) [Sections 1 through 4, 6 through 12, 14 through 21, 23, and 24] are effective October 1, 

28 1995. 

29 -END-
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SENATE STANDING COMMITTEE REPORT 

MR. PRESIDENT: 

Page 1 of 2 
March 10, 1995 

We, your committee on Labor and Employment Relations having had 
under consideration HB 200 (third reading copy -- blue), 
respectfully report that HB 200 be amended as follows and as so 
amended be concurred in. 

That such amendments read: 

1. Title, lines 11 and 12. 
Following: "COMPANIES;" on line 11 
Strike: remainder of line 11 through "OUT;" on line 12 

2. Title, line 25. 
Strike: "39-71-405, 11 

3. Page 11, line 12. 
Following: "conduct" 
Insert: "-- exception" 

4. Page 11, line 14. 
Following: "l.ll" 
Strike: "l:\, 11 

Insert: "Except for a hearing before the workers' compensation 
court, a" 

5. Page 13, lines 15 through 17. 
Following: "department" on line 15 
Insert: "and must be accompanied by a $25 application fee. The 

application fee must be deposited in the administration fund 
established in 39-71-201 to offset the costs of 
administering the program" 

Following: 11 11 

Strike: remainder of line 15 through "contractor." on line 17 

6. Page 13, lines 20 through 23. 
Following: ''Id}" on line 20 
Strike: remainder of line 20 through "status.'' on line 23 
Insert: "The exemption, if approved, remains in effect for 1 year 

following the date of the department's approval. To 
maintain the independent contractor status, an independent 
contractor shall annually submit a renewal application. A 
renewal application must be submitted for all independent 
contractor exemptions approved as of October 1, 1995, or 
thereafter. The renewal application and the $25 renewal 

Coard. 11/J 200 
of Senate Senator Carrying Bill 

SENATE 



Page 2 of 2 
March 10, 1995 

application fee must be received by the department at least 
30 days prior to the anniversary date of the previously 
approved exemption." 

7. Page 15, line 6 through page 16, line 16. 
Strike: section 7 in its entirety 
Renumber: subsequent sections 

8. Page 27, line 18. 
Strike: "10 11 

Insert: 11 9" 

9. Page 27, line 20. 
Strike: "18 11 

Insert: "17 11 

10. Page 27, line 22. 
Strike: "25" 
Insert: 11 24" 

11. Page 27, line 25. 
Strike: 11 13, 22, and 
Insert: "12, 21, and 

12. Page 27, line 27. 

25 
24 

Strike: "12, 14 through 
Insert: 11 11, 13 through 

through 28" 
through 27" 

21, 23, and 
20, 22, and 

-END-

24 II 

23" 
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HOUSE BILL NO. 200 

2 

3 

4 

INTRODUCED BY BERGMAN. HIBBARD, BENEDICT, BARTLETT, COCCHIARELLA 

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISll\iG THE WORKERS' COMPENSATION ACT 

6 AND THE OCCUPATIONAL DISEASE ACT OF MONTANA; ADDING DEFINITIONS; EXEMPTING 

7 CORPORATE OFFICERS AND MANAGERS OF LIMITED LIABILITY COMPANIES FROM COVERAGE UNLESS 

8 THE EMPLOYER El ECTS TO COVER THE OFFICER OR MANAGER AND THE INSURER ALLOWS THE 

9 ELECTION: CLARIFYING PROHIBITIONS REGARDING MEDICALPROVI DER SELF-REFERRAL; AUTHORIZING 

10 THE DEPARTMENT OF LABOR AND INDUSTRY TO CONDUCT HEARINGS AND APPEALS BY TELEPHONE 

11 OR VIDEOCONFERENCE; CLARIFYING THE STATUS OF LIMITED LIABILITY COMPANIES; GLARIFYl~IG Tl-IE 

12 LIABILITY oi; AN EMPLOYER Wl-1O CO~HR/\CTS WORK OU~ CLARIFYING THE DEPARTMENT'S 

13 RESPONSIBILITY IN APPROVING THE GROUP PURCHASE OF WORKERS' COMPENSATION INSURANCE; 

14 REQUIRING THE INVESTMENT INCOME OF THE UNINSURED EMPLOYERS' FUND TO BE DEPOSITED IN 

15 THE FUND; REMOVING THE LIMITON AN UNINSURED EMPLOYER'S LIABILITY FOR CLAIMS; INCREASING 

16 THE AUTHORITY TO FILE CEASE AND DESIST ORDERS TO INCLUDE PERSONS, BUSINESSES, AND 

17 ENTITIES THAT HAVE CONTRACTED WITH UNINSURED EMPLOYERS AND PROVIDING FOR PENAL TIES; 

18 PROVIDING A DISTRICT COURT WITH THE OPTION TO REQUEST THE WORKERS' COMPENSATION 

19 JUDGE TO DETERMINE THE AMOUNT OF RECOVERABLE DAMAGES DUE TO AN INJURED UNINSURED 

20 WORKER; REMOVING THE REFERENCES TO WAGE SUPPLEMENT; REQUIRING THE BOARD OF 

21 INVESTMENTS TO INVEST CERTAIN MONEY IN THE SUBSEQUENT INJURY FUND AND REQUIRING THE 

22 INVESTMENT INCOME TO BE DEPOSITED IN THE FUND; REDUCING THE TIME PERIOD ALLOWED FOR 

23 A PARTY TO RESPOND TO A WORKERS' COMPENSATION MEDIATOR'S RECOMMENDATION; REVISING 

24 THE MEDICAL PANEL PROCESS; AMENDING SECTIONS 39-71-116, 39-71-11 7, 39-71-118, 39-71-31 5, 

25 39-71-318, 39-71-401, aQ 71 406, 39-71-432, 39-71-433, 39-71-503, 39-71-504, 39-71-507, 

26 39-71-516, 39-71 710, 39-71-721, 39-71 723, 39-71-737, 39-71-902, 39-71-1108, 39-71-2103, 

27 39-71-2411, 39-71-2905, 39-72-601, 39-72-602, AND 39- 72-612, MCA; AND PROVIDING EFFECTIVE 

28 DATES AND APPLICABILITY DATES." 

29 

30 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 
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Section 1. Section 39-71-116, MCA, is amended to read: 

2 "39-71-116. Definitions. Unless the context otherwise requires, words and phrases employed in 

3 this chapter have the following meanings: 

4 (1) "Administer and pay" includes all actions by the state fund under the Workers' Compensation 

5 Act and the Occupationc,I Disease Act of Montana necessary to: 

6 (a) the investigation, review, and settlement of claims; 

7 (b) payment of benefits; 

8 (c) setting of reserves; 

9 (d) furnishing of services and facilities; and 

1 O (e) utili2'atioR us•~ of actuarial, audit, accounting, vocational rehabilitation, and legal services. 

11 (2) "Aid or sustenance" means any public or private subsidy made to provide a means of support, 

1 2 maintenance, or 'subsistence for the recipient. 

13 rnru "Average weekly wage" means the mean weekly earnings of all employees under covered 

14 employment, as defined and established annually by the MoAtaAa department of laser aREI iREiusHy. It is 

15 established at the nearest whole dollar number and must be adopted by the department prior to July 1 of 

1 6 each year. 

17 ~i±l. "Beneficia1·y" means: 

18 (a) a surviving spouse living with or legally entitled to be supported by the deceased at the time 

19 of injury; 

20 (b) an unmarried child under the age of 18 years; 

21 (cl an unmarried child under the age of 22 years who is a full-time student in an accredited school 

22 or is enrolled in an accredited apprenticeship program; 

23 (d) an invalid child over the age of 18 years who is dependent upon the decedent for support at 

24 the time of injury; 

25 (e) a parent who is dependent upon the decedent for support at the time ot the injury if a 

26 beneficiary, as defined in subsections~ i±l.1fil through~ i.1JJ..ill, does not exist; and 

27 (fl a brother or sister under the age of 18 years if dependent upon the decedent for support at the 

28 time of the injury but only until the age of 18 years and only when a beneficiary, as defined in subsections 

29 ~ i±l.1fil through~► J.±l..i.!u, does not exist. 

30 f4Hfil "Casual employment" means employment not in the usual course of trade, business, 
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profession, or occupation of the employer. 

WJ.fil "Child" includes a posthumous child, a dependent stepchild, and a child legally adopted prior 

to the injury. 

+e;-J.1.l "Construction industry" means the major group of general contractors and operative builders, 

heavy construction (other than building construction) contractors, and special trade contractors, listed in 

major groups 15 through 17 In the 1987 Standard Industrial Classification Manual. The term does not 

include office workers, design professionals, salespersons, estimators, or any other related employment that 

is not directly involved on a regular basis in the provision of physical labor at a construction or renovation 

site. 

+-++J.fil "Days" means calendar days, unless otherwise specified. 

+&Hill "Department" means the department of labor and industry. 

AAJJ...QJ_ "Disability" means a condition in which a worker's ability to engage in gainful employment 

is diminished as a result of physical restrictions resulting from an injury. The restrictions may be combined 

with factors, such as the worker's age, education, work history, and other factors that affect the worker's 

ability to engage in gainful employment. Disability does not mean a purely medical condition. 

f+GH.1.1.l "Fiscal year" means the period of time between July 1 and the succeeding June 30. 

( 12) "Household or domestic employment" means employment of persons other than members of 

the household for the purpose of tending to the aid and comfort of the employer or members of the 

employer's family, including but not limited to housecleaning and yard work, but does not include 

employment beyond the scope of normal household or domestic duties, such as home health care or 

domiciliary care. 

f-++l-1.11l "Insurer" means an employer bound by compensation plan No. 1, an insurance company 

transacting business under compensation plan No. 2, or the state fund under compensation plan No. 3. 

{+2-H..111 "Invalid" means one who is physically or mentally incapacitated. 

I 15) "Limited liability company" is as defined in 35-8-102. 

{-4-a}ilfil "Maintenance care" means treatment designed to provide the optimum state of health 

while minimizing recurrence of the clinical status. 

{+4!-j_lll "Medical stability", "maximum healing", or "maximum medical healing" means a point in 

the healing process when further material improvement would not be reasonably expected from primary 

medical treatment. 
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+™llfil "Order" means any decision, rule, direction, requirement, or standard of the department 

2 or any other determination arrived at or decision made by the department. 

3 ~Ufil "Palliative care" means treatment designed to reduce or ease symptoms without curing 

4 the underlying cause of tie symptoms. 

5 tt-7+.(lQl "Payroll' , "annual payroll", or "annual payroll for the preceding year" means the average 

6 annual payroll of the employer for the preceding calendar year or, if the employer has not operated a 

7 sufficient or any length of time during the calendar year, 12 times the average monthly payroll for the 

8 current year. However, an estimate may be made by the department for any employer starting in business 

9 if average payrolls are not available. This estimate must be adjusted by additional payment by the employer 

1 O or refund by the department, as the case may actually be, on December 31 of the current year. An 

11 employer's payroll must be computed by calculating all wages, as defined in 39-71-123, that are paid by 

12 an employer. 

13 f+8J.il.1.l "Perman,ent partial disability" means a condition, after a worker has reached maximum 

14 medical healing, in which a worker: 

15 (al has a medically determined physical restriction as a result of an injury as defined in 39-71-119; 

16 and 

17 (bl is able to retun to work in some capacity, but the physical restriction impairs the worker's 

18 ability to work. 

19 ~@ "Permanent total disability" means a condition resulting from injury as defined in this 

20 chapter, after a worker reaches maximum medical healing, in which a worker does not have a reasonable 

21 prospect of physically performing regular employment. Regular employment means work on a recurring 

22 basis performed for remuneration in a trade, business, profession, or other occupation in this state. Lack 

23 of immediate job openings is not a factor to be considered in determining if a worker is permanently totally 

24 disabled. 

25 ~~ The "plant of the employer" includes the place of business of a third person while the 

26 employer has access to or control over the place of business for the purpose of carrying on the employer's 

27 usual trade, business, or occupation. 

28 f-;!--++(24) "Primary medical services" means treatment prescribed by a treating physician, for 

29 conditions resulting from the injury, necessary for achieving medical stability. 

30 ~Jl.fil. "Public corporation" means the state or any county, municipal corporation, school district, 
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city, city under£ commission form of government or special charter, town, or village. 

f.2-;3+1lfil "Reasonably safe place to work" means that the place of employment has been made as 

free from danger to the life or safety of the employee as the nature of the employment will reasonably 

permit. 

~llll "Reasonably safe tools and appliances" are tools and appliances a& that are adapted to and 

that are reasonably safe for use for the particular purpose for which they are furnished. 

+2-e+(28) "Secondary medical services" means those medical services or appliances that are 

considered not medically necessary for medical stability. The services and appliances include but are not 

limited to spas or hot tubs, work hardening, physical restoration programs and other restoration programs 

designed to address disability and not impairment, or equipment offered by individuals, clinics, groups, 

hospitals, or rehabilitation facilities. 

(29) "Sole proprietor" means the person who has the exclusive legal right or title to or ownership 

of a business enterprise. 

~(301 "Temporary partial disability" means a condition resulting from an injury, as defined in 

39-71-119, in which a worker, prior to maximum healing: 

la) is temporarily unable to return to the position held at the time of injury because of a medically 

determined physical restriction; 

(b) returns to work in a modified or alternative employment; and 

le) suffers a partial wage loss. 

m+Ll.11 "Temporary service contractor" means 8f1-'f £ person, firm, association, or corporation 

conducting business that employs individuals directly for the purpose of furnishing the services of those 

individuals on a part-time or temporary basis to others. 

~01.l "Temporary total disability" means a condition resulting from an injury, as defined in this 

chapter, that results in total loss of wages and exists until the inJured worker reaches maximum medical 

healing. 

{-~·9H.~_;ll "Temporary worker" means a worker whose services are furnished to another on a 

part-time or temporary basis to substitute for a permanent employee on leave or to meet an emergency or 

short-term workload. 

~(34) "Treating physician" means a person who is primarily responsible for the treatment of a 

worker's compensable injury and is: 
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(a) a physician licensed by the state of Montana under Title 37, chapter 3, and has admitting 

2 privileges to practice in one or more hospitals, if any, in the area where the physician is located; 

3 (b) a chiropractor licensed by the state of Montana under Title 37, chapter 12; 

4 (c) a physician assistant-certified licensed by the state of Montana under Title :37, chapter 20, if 

5. there is not a physician, as defined in subsection ~ .Q1JJ.fil, in the area where the physician 

6 assistant-certified is located; 

7 (d) an osteopath licensed by the state of Montana under Title 37, chapter 5; or 

8 (e) a dentist licensed by the state of Montana under Title 37, chapter 4. 

9 f~+H1fil "Year", unless otherwise specified, means calendar year." 

10 

11 Section 2. Seeton 39-71 -11 7, MCA, is amended to read: 

12 "39-71-117. Employer defined. I 1) "Employer" means: 

13 (a) the state and each county, city and county, city school district, and irrigation district, all other 

14 districts established by law, and all public corporations and quasi-public corporations and public agencies 

15 ffiefeffi and eww;- each person, eww;- each prime contractor, and eww;- each firm, voluntary association, 

16 limited liability company, and private corporation, including any public service corporation and including an 

17 independent contractor who has any person in service under any appointment or contract of hire, expressed 

18 or implied, oral or written, and the legal representative of any deceased employer or the receiver or trustee 

19 thereef; 

20 lb) any association, corporation, limited liability company, or organization that seeks permission 

21 and meets the requirements set by the department by rule for a group of individual employers to operate 

22 as self-insured under plan No. 1 of this chapter; and 

23 (c) any nonprofit association, limited liability company, or corporation or other entity funded in 

24 whole or in part by federal, state, or local government funds that places community service participants, 

25 as defined in 39- 71-11 B( 1 )(f), with nonprofit organizations or associations or federal, state, or local 

26 government entities. 

2 7 12) A temporary service contractor is the employer of a temporary worker for premium and loss 

28 experience purposes. 

29 (3) An employer defined in subsection I 1) who utili20s ~ the services of a worker furnished by 

30 another person, association, contractor, firm, limited ,liability company, or corporation, other than a 
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temporary service contractor, is presumed to be the employer tor workers' compensation premium and loss 

2 experience purposes for work performed by the worker. The prnsumption may be rebutted by substantial 

3 credible evidence of the following. 

4 (al the person, association, contractor, firm, limited liability company, or corporation, other than 

5 a temporary service contractor, furnishing the services of a worker to another retains control over all 

6 aspects of the work performed by the worker, both at the inception of employment and during all phases 

7 of the work; and 

8 (bl the person, association, contractor, firm, limited liability company, or corporation, other than 

9 a temporary service contractor, furnishing the services of a worker to another has obtained workers' 

10 compensation insurance for the worker in Montana both at the inception of employment and during all 

11 phases of the work performed. 

12 (4) Notwithstanding the provisions of subsection (3), an interstate or intrastate common or contract 

13 motor carrier doing business in this state who ,H+ltres uses drivers in this state is considered the employer, 

14 is liable for workers' compensation premiums, and is subject to loss experience rating in this state unless: 

15 (a) the driver in this state is certified as an independent contractor as provided in 39-71-401 (3); 

16 or 

17 (b) the person, association, contractor, firm, limited liability company, or corporation furnishing 

18 drivers in this state to a motor carrier has obtained workers' compensation .insurance on the drivers in 

19 Montana both at the inception of employment and during all phases of the work performed." 

20 

21 Section 3. Section 39-71-118, MCA, is amended to read: 

22 "39-71-118. Employee, worker, and volunteer firefighter defined. ( 1) The temIB term "employee" 

23 or "worker" means: 

24 (a) each person in this state, including a contractor other than an independent contractor, who is 

25 in the service of an employer, as defined by 39-71-117, under any appointment or contract of hire, 

26 expressed or implied, oral or written. The terms include aliens and minors, whether lawfully or unlawfully 

27 employed, and all of the elected and appointed paid public officers and officers and members of boards of 

28 directors of quasi-public or private corporations, except those officers identified in 39-71-40112), while 

29 rendering actual service for the corporations for pay. Casual employeesL as defined by 39- 71-116L are 

30 included as employees if they are not otherwise covered by workers' compensation and if an employer has 
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elected to be bound by the provisions of the compensation law for these casual employments, as provided 

2 in 39-71-401 I 2 I. Houser old or domestic service employment is excluded. 

3 (bl any juvenile performing work under authorization of a district court judge in a delinquency 

4 prevention or rehabilitation program; 

5 lei a person receiving on-the-job vocational rehabilitation training or other on-the-job training under 

6 a state or federal vocational training program, whether or not under an appointment or contract of hire with 

7 an employerL as defined in this chapterL and whether or not receiving payment from a third party. However, 

8 this subsection does not apply to students enrolled in vocational training programsL as outlined in this 

9 subsectionL while they are on the premises of a public school or community college. 

10 (di students enrolled and in attendance in programs of vocational-technical education at designated 

11 vocational-technical centers; 

12 (e) an aircrew member or other person employed as a volunteer under 67-2-105; 

13 (f) a person, other than a juvenile as defined in subsection (1 )(bl, performing community service 

14 for a nonprofit organization or association or for a federal, state, or local government entity under a court 

15 order, or an order from a hearings officer as a result of a probation or parole violation, whether or not under 

16 appointment or contract of hire with an employerL as defined in this chapterL and whether or not receiving 

17 payment from a third parly. For a person covered by the definition in this subsection (f): 

18 Ii) compensation benefits must be limited to medical expenses pursuant to 39-71-704 and an 

19 impairment award pursuant to 39-71-703 that is based upon the minimum wage established under Title 39, 

20 chapter 3, part 4, for a full-time employee at the time of the injury; and 

21 (ii) premiums must be paid by the employer, as defined in 39-71-117(3), and must be based upon 

22 the minimum wage established under Title 39, chapter 3, part 4, for the number of hours of community 

23 service required under the: order from the court or hearings officer. 

24 lg) an inmate working in a federally certified prison industries program authorized under 53-1-301. 

25 (2) The terms defined in subsection (1) do not include a person who is: 

26 (a) participating in recreational activity and who at the time is relieved of and is not performing 

27 prescribed duties, regardl,3ss of whether the person is using, by discount or otherwise, a pass, ticket, 

28 permit, device, or other emolument of employment; or 

29 (b) performing voluntary service at a recreational facility and who receives no compensation for 

30 those services other than meals, lodging, or tho use of the recreational facilities. 
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13) The term "volunteer firefighter" means a firefighter who is an enrolled and active member of 

a fire company organized and funded by a county, a rural fire district, or a fire service area. 

(4) (al If the employer is a partnershipL 8-f sole 13r0pri0torship proprietor, or a member-rnanageg 

limited liability company, the employer may elect to include as an employee within the provisions of this 

chapter any member of the partnershipL 8-f the owner of the sole proprietorship, or any member of the 

limited liability company devoting full time to the partnershipL et proprietorship, or limited liability company 

business. 

(bl In the event of an election, the employer must serve upon the employer's insurer written notice 

naming the partnersL 8-f sole proprietor, or members to be covered and stating the level of compensation 

coverage desired by electing the amount of wages to be reported, subject to the limitations in subsection 

(4l(d). A partnerL 8-f sole proprietor, or member is not considered an employee within this chapter until 

notice has been given. 

le) A change in elected wages must be in writing and is effective at the start of the next quarter 

following notification. 

(di All weekly compensation benefits must be based on the amount of elected wages, subject to 

the minimum and maximum limitations of this subsection. For premium ratemaking and tor the 

determination of weekly wage for weekly compensation benefits, the electing employer may elect not less 

than $900 a month and not more than 1 ½ times the average weekly wageL as defined in this chapter. 

(5) (a) If the employer is a quasi-public or a private corporation or a manager-managed limited 

liability company, the employer may elect to include as an employee within the provisions of this chapter 

any corporate officer or manager exempted under 39-71-401 (2). 

(b) In the event of an election, the employer shall serve upon the employer's insurer written notice 

naming the corporate officer or manager to be covered and stating the level of compensation coverage 

desired by electing the amount of wages to be reported, subject to the limitations in subsection (41 (di. A 

corporate officer or manager is not considered an employee within this chapter until notice has been given. 

(c) A change in elected wages must be in writing and is effective at the start of the next quarter 

following notification. 

(d) All weekly compensation benefits must be based on the amount of elected wages, subject to 

29 the minimum and maximum limitations of this subsection. For premium ratemaking and for the 

30 determination of the weekly wage for weekly compensation benefits, the electing employer may elect not 
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less than $ 200 a week and not more than 1 ½ times the average weekly wage, as defined in this chapter. 

2 +-s·Hfil The trust,ies of a rural fire district, a county governing body providing rural fire protection, 

3 or the county commissioners or trustees for a fire service area may elect to include as an employee within 

4 the provisions of this chapter any volunteer firefighter. A volunteer firefighter who rnceives workers' 

5 compensation coverage under this section may not receive disability benefits under Title 19, chapter 1 7. 

6 +mill An employee or worker in this state whose services are furnished by a person, association, 

7 contractor, firm, limited liability company, or corporation, other than a temporary service contractor, to an 

8 employer Las defined in ~:9- 71-11 7, is presumed to be under the control and employment of the employer. 

9 This presumption may be rebutted as provided in 39-71-117{3). 

10 f+Hfil For purposes of this section, an "employee or worker in this state" means: 

11 {al a resident of Montana who is employed by an employer and whose employment duties are 

12 primarily carried out or controlled within this state; 

1 3 {bl a nonresident of Montana whose principal employment duties are conducted within this state 

14 on a regular basis for an employer; 

1 5 {cl a nonresident employee of an employer from another state engaged in the construction industry, 

1 6 as defined in 39-71-116, within this state; or 

17 {di a nonresideni: of Montana who does not meet the requirements of subsection f+l.¼} i.fill.Ql and 

18 whose employer elects coverage with an insurer that allows an election for an employer whose: 

19 {ii nonresident employees are hired in Montana; 

20 (iii nonresident employees' wages are paid in Montana; 

21 {iii) nonresident employees are supervised in Montana; and 

22 (iv) business records are maintained in Montana. 

23 +8+J.fil An insurer may require coverage for all nonresident employees of a Montana employer who 

24 do not meet the requirements of subsection f+l.¼} i.fill.Ql or f-7.Het .!.fil1.Ql as a condition of approving the 

25 election under subsectior f-7.Het J.fillgj_." 

26 

27 Section 4. Section 39-71-315, MCA, is amended to read: 

28 "39-71-315. Prohibited actions -- penalty. (1) The following actions by a medical provider 

29 constitute violations and are subject to the penalty in subsection (2): 

30 ( a) failing to document, under oath, the provision of the services or treatment for which 
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compensation Is claimed under chapter 72 or this chapter; or 

2 

3 

4 

5 

6 
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lb) refer,ing a worker for treatment or diagnosis of an injury or illness that Is comper,sable under 

chapter 72 or this chapter to a facility owned wholly or in part by the provider, unless the provider informs 

the worker of the ownership interest and provides the name and address of alternate facilities, if any exist. 

121 A person who violates this section may be assessed a penalty of not less than $200 or more 

than $500 for each offense. The department shall assess and collect the penalty. 

(3) Subsection I 1 )(bl does not apply to medical services provided to an injured worker by a treating 

physician with an ownership interest in a managed care organization that has been certified by the 

department." 

10 

11 Section 5. Section 39-71-318, MCA, is amended to read: 

1 2 "39-71-318. Hearings·· rules of evidence -- conduct-· EXCEPTION. ill The statutory and 00A1mon 

13 +aw common-law rules of evidence do not apply to a hearing before the department under this chapter. 

14 121 A EXCEPT FOR A HEARING BEFORE THE WORKERS' COMPENSATION COURT, A hearing 

15 under this chapter may be conducted by telephone or by videoconference." 

16 

17 Section 6. Section 39-71-401, MCA, is amended to read: 

18 "39-71-401. Employments covered and employments exempted. 11) Except as provided in 

19 subsection (21, the Workers' Compensation Act applies to all employers. as defined in 39-71-117 Land to 

20 all employees. as defined in 39- 71-118. An employer who has any employee in service under any 

21 appointment or contract of hire, expressed or implied, oral or written, shall elect to be bound by the 

22 provisions of compensation plan No. 1, 2, or 3. Each employee whose employer is bound by the Workers' 

23 Compensation Act is subject to and bound by the compensation plan that has been elected by the 

24 employer. 

25 121 Unless the employer elects coverage for these employments under this chapter and an insurer 

26 allows 5Bffi an election, the Workers' Compensation Act does not apply to any of the following 

27 employments: 

28 la) household and domestic employment; 

29 (bl casual employment as defined in 39-71-116; 

30 (cl employment of a dependent member of an employer's family for whom an exemption may be 

~na Legislative council 
- 11 · HB 200 



54th Legislature HB0200.04 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

1 5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

claimed by the employer under the federal Internal Revenue Code; 

Id) employment of sole proprietorsL 0f working members of a partnership, or working members of 

a member-managed limited liability company, except as provided in subsection (3); 

(el employment of a broker or salesman performing under a license issued by the board of realty 

regulation; 

(fl employment of a direct seller engaged in the sale of consumer products, pr'1marily in the 

customer's home; 

(g) employment for which a rule of liability for injury, occupational disease, or death is provided 

under the laws of the United States; 

(h) employment of ttf1Y .11, person performing services in return for aid or sustenance only, except 

employment of a volunteer under 67-2-105; 

{i) employment with ttf1Y .i:l. railroad engaged in interstate commerce, except that railroad 

construction work is included in and subject to the provisions of this chapter; 

(j) employment as an official, including a timer, referee, or judge, at a school amateur athletic 

event, unless the person is otherwise employed by a school district; 

{kl ttf1Y employment of a person performing services as a newspaper carrier or free-lance 

correspondent if the person performing the services or a parent or guardian of the person performing the 

services in the case of a minor has acknowledged in writing that the person performing the services and 

the services are not cov-ered. As used in this subsection, "free-lance correspondent" is a person who 

submits articles or photo9raphs for publication and is paid by the article or by the photograph. As used in 

this subsection, "newspaper carrier": 

Ii) is a person wl10 provides a newspaper with the service of delivering newspapers singly or in 

bundles; but 

(ii) does not include an employee of the paper who, incidentally to the employee's main duties, 

carries or delivers papers. 

(I) cosmetologist· s services and barber's services as defined in 39-51-204( 1 )(I); 

(ml a person who is employed by an enrolled tribal member who 013orntes or an association, 

business, corporation, or other entity that is at least 51 % owned by an enrolled tribal member or members, 

whose business is conducted solely within the exterior boundaries of an Indian reservation~ 

(n) an officer of a quasi-public or a private corporation or manager of a manager-managed limited 
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liability corT1pany who qualifies under one or more of the following provisions: 

2 Ii) the officer or manager is engaged in the ordinary dutie.~..Qi_a worker for the corporation or the 

3 limited liability company and doe~ not receive any pay fron:,_thli__gorooration or the limited liability comrJany 

4 for performance of the dut~ 

5 (ii) the officer or manager is engc1ged primarily in household employment for the corporation or the 

6 limited liability company; 

7 (iii) the officer or manager owns 20% or more of the number of shares of stock in the corporation 

8 or owns 20% or more of the limited liability company; or 

9 (iv) the officer or manager is the spouse, child. adopted child, stepchild. mother father. son-in-law. 

10 daughter-in-law, nephew, niece, brother, or sister of a corporate officer who owns 20% or more of the 

11 number of shares of stock in the corporation or who owns 20% or more of the limited liability company. 

12 (31 (al A sole proprietorL Sf a working member of a partnership, or a working member of a 

13 member-managed limited liability company who represents to the public that the person is an independent 

14 contractor shall elect to be bound personally and individually by the provisions of compensation plan No. 

15 1, 2, or 3 but may apply to the department for an exemption from the Workers' Compensation Act. 

16 (bl The application must be made in accordance with the rules adopted by the department AND 

17 MUST BE ACCOMPANIED BY A $25 APPLICATION FEE. THE APPLICATION FEE MUST BE DEPOSITED 

18 IN THE ADMINISTRATION FUND ESTABLISHED IN 39-71-201 TO OFFSET THE COSTS OF ADMINISTERING 

19 THE PROGRAM. The department may deny the applieation only if it determines that the 3pplioant is net an 

20 independent contractor. 

21 (cl When an application is approved by the department, it is conclusive as to the status of an 

22 independent contractor and precludes the applicant from obtaining benefits under this chapter. 

23 (d) When an eleetion of an eirnmption is appro•;ed by tho department, the election reAlains effeeti>;e 

24 and the independent eontraetor retains the status as an indel')endent eontraetor until the independent 

25 eontraeter notifies tAe department of any ehange in status and provides a description of present worl< 

26 staWS-c THE EXEMPTION IF APPROVED REMAINS IN EFFECT FOR 1 YEAR FOLLOWING THE DATE OF 

27 THE DEPARTMENT'S APPROVAL. TO MAINTAIN THE INDEPENDENT CONTRACTOR STATUS, AN 

28 INDEPENDENT CONTRACTOR SHALL ANNUALLY SUBMIT A RENEWAL APPLICATION. A RENEWAL 

29 APPLICATION MUST BE SUBMITTED FOR ALL INDEPENDENT CONTRACTOR EXEMPTIONS APPROVED 

30 AS OF OCTOBER 1 1995 OR THEREAFTER. THE RENEWAL APPLICATION AND THE $25 RENEWAL 

~na Leg/stative council 
- 1 3 - HB 200 



54th Legislature HB0200.04 

APPLICATION FEE MUST BE RECEIVED BY THE DEPARTMENT AT LEAST 30 DAYS PRIOR TO THE 

2 ANNIVERSARY DATE OF THE PREVIOUSLY APPROVED EXEMPTION. 

3 (El A PERSON WHO MAKES A FALSE STATEMENT OR MISREPRESENTATION CONCERNING 

4 THAT PERSON'S STATUS AS AN EXEMPT INDEPENDENT CONTRACTOR IS SUBJECT TO A CIVIL 

5 PENALTY OF $1 000. THE DEPARTMENT MAY IMPOSE THE PENALTY FOR EACH FALSE STATEMENT 

6 OR MISREPRESENTATION. THE PENALTY MUST BE PAID TO THE UNINSURED EMPLOYERS' FUND. THE 

7 LIEN PROVISIONS OF 39- 71-506 APPLY TO THE PENAL TY IMPOSED BY THIS SECTION. 

8 ~ill If the department denies the application for exemption, the applicant may contest the denial 

9 by petitioning for review of the decision by an appeals referee in the manner provided for in 39-51-1109. 

1 O An applicant dissatisfied with the decision of the appeals referee may appeal the decision in accordance 

11 with the procedure established in 39-51-2403 and 39-51-2404. 

12 (4) (a) A~ corporation or a manager-managed limited liability company shall provide coverage 

13 for its offioers □ Rd other employees under the provisions of compensation plan No. 1, 2, or 3. l-lowevor, 

14 13ursuant to rules the department 13remulgates and suejeot in all eases to appro .. al 13~· the de13artm0At, □ R 

15 oflioor of A quasi-public c:irporation, a private corporation, or a manager-managed limited liability company 

16 may elect not to ee eeuRs as aR emplo•,eo unser this ehapter coverage for its corporate officers or 

17 managers, who are otherwise exempt under subsection (2), by giving a written notice, OR a farm pro•;iseel 

18 by the aepartFRent, served in the following manner: 

19 (ii if the employer has elected to be bound by the provisions of compensation plan No. 1, by 

20 delivering the notice to ths board of directors of the corporation or to the management organization of the 

21 manager-managed limited liability company eFRplo·,1er □Rd to the departmeAt; or 

22 (ii) 1f the employer has elected to be bound by the provisions of compensation plan No. 2 or 3, by 

23 delivering the notice to the board of directors of the corporation or to the management organization of the 

24 manager-managed limited liability company eFRployer, to the separtmeAt, and to the insurer. 

25 (bl If the employ,sr changes plans or insurers, the offieer's employer's previous election is not 

26 effective and the o-ffieef ~imployer shall again serve notice as pro,..ideel to its insurer and to its board of 

2 7 directors or the managemsnt organization of the manager-managed limited liability company if the o-ffieef 

28 employer elects ~ to be bound. 

29 fe-Hfil The appointment or election of an employee as an officer of a corporation, a partner in a 

30 partnership, or a member in or a manager of a limited liability company for the purpose of ei1olusiRg 
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exemptir.iq the r.mp;oyee from coverage under this chapter does not entitle the officer~rtner, member, 

9r manager te-eloct not to bo bound as an employee under this chapter. In an•; ease, the officer shall sign 

the notice required by subsection 1411ai ~~,1at1on and is subIeet to the penalties for talse 

s-weafirlj:J under Hi 7 202 if the officer falsifies the notice to.exemption from coverage. 

WJ.fil Each employer shall post a sign in the workplace al the locations where notices to employees 

are normally posted, informing employees about the employer's current provision of compensation 

insurance. A workplace is any location where an employee performs any work-related act in the course of 

employment, regardless of whether the location is temporary or permanent, and includes the place of 

business or property of a third person while the employer has access to or control over the place of 

business or property for the purpose of carrying on the employer's usual trade, business, or occupation. 

The sign must be provided by the department, distributed through insurers or directly by the department, 

and posted by employers in accordance with rules adopted by the department. An employer who purposely 

or knowingly fails to post a sign as provided in this subsection is subject to a $50 fine for each citation." 

Sestion 7. Section ag 71 406, MC/\, is amended to reaEi: 

":39 71 400. Liability of emple•fer who eontraets werl1 out EXCEPTION. (11 An EXCEPT AS 

PROVIDED IN SUBSECTION (4 I, AN employer who eentraets with an independent oontraotor to ha110 worl1 

performed of a l(ind whioh !bi!! is a regular or a roeurrent part of the work of the traEie, business, 

oeeupation, or profession of sueh !.b.g employer is liable for the payR'lont of benefits under this ohapter to 

the emplo.,0ees of the eontraetor or tlcie subeontraetor if the contraster or subeontroetor has net properly 

complied witici the eo11erago reEJuirements of the Worl\Or's Worl(ers' GoA'lpensatien Ast. Any An insurer who 

becomes liable tar pa1•ment of benefits rna•,• roeo·, 0er the amount of benefits paiEi anEi to ee paid and 

neeessary eiepenses from the eontraeter or subeontraeter primarily liable therein. 

(21 Where 't{bQn an emplO'J'er oontraots to ha·,·e OR'f' ',','DFI( to be done bv a contraornrL ether than 

an independent contractor, and the work so oontraoted to be Eiene is a part or proeess in the trade or 

business of the employer, tlcien the employer is liable to pay all benefits under this ohapter to the same 

Ol(tent as if the warl( were done withaut the int9F',0 ention of the oontraeter, ans the work so contraeted-te 

be done shall !.fri!'!': not be eonstr1c1ed to be oasual employR'lont. Where ~ an ernployor eentraets ,,..,erk 

to be done as speeified in this subseetion, the oontraotor and the oenHaetor's employees shall some under 

Hiat 13lan of eompensation aEiopted b•; tho OA'lployer. 
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(31 Where ~, an eFPple•fer contracts an·,r work to be eone, whell1• or in part for the employer, 

2 by an independent eontraetor, where~ the worl1 so eontractee to be eene is easual employmeAt as to 

3 such !.hf employer, then the eontractor shall become U! the empleyer for the purposes of this chapter. 

4 141 I/\) AN EMPLOYER 18 NOT LIABLE FOR l~IJURIE8 l~JCURRED BY ANYmJE 'NORKl~IG FOR Ml 

5 INDEPENDE~IT CONTR/\GTOR IF THE EMPLOYER, /\T THE TIME TI-IAT /\ CONTR/\CT 18 EXECUHD WITH 

6 /\N INDEPEMDE~IT CmlTR/\CTOR, VERIFIE8 l~J A ~lOTARIZEDWRITl~JG 8IG~lED BY BOTI-I Tl-IE EMPLOYER 

7 MJD Tl-IE CO~ITRACTOFI TI-I/\T: 

8 Ill Tl-IE CONH~ACTOR HAS PROVIDED TO Tl-IE EMPLOYER A COPY OF THE CURRENT 

9 l~JDEPE~JDENT CO~ITRACTOR EXEMPTION ISSUED BY Tl-IE DEPARTMHIT PURSUA~IT TO 39 71 401 (3) 

1 O FOR Tl-IE TYPE OF WORK Tl-l!\T Tl-IE CONTRACTOR WILL BE DOING i;oR Tl-IE EMPLOYER; MID 

11 (II) Tl-IE CO~ITRI\CTOR: 

12 IA) H/\S STATED, UNDER PE~JALTY oi; PE;RJURY, THAT THE CONTR/\CTOP. Will PERSO~I/\LLY 

13 P,:Ri;ORM ALL oi; THE \<VORK REQUIRED OF Tl-IE CONTRACTOR BY THE GO~JTRACT WITHOUT I-IIRl~JG 

14 MJY EMPLOYEE, ASSISTMJT, OR SUBCO~ITRACTOR WI-IO IS ~IOT COVERED BY WORKERS' 

15 GOMPIC~JS/\TIO~I INSUR,'\~JGE; OR 

16 (8) I-IA:io PROVIDED TO Tl-IE EMPLOYER A GERTIi;:IcATE oi; CURRHJT 1NORKERS' 

17 COMPE~JS/\TION INSUR.\~ICE COVERAGE FOR Tl-IE CONTRACTOR'S EMPLOYEES. 

18 18) A PERSON WHO MAK!;S A FALSE STATEMENT OR MISREPRESENTATIO~J l~I CO~H>IECTIO~J 

19 WITI-I THE WRITTHl STATEMieNT PROVIDED i;QR IN SUBSECTION (4)IA) IS SUBJECT TO A CIVIL 

20 PrnALTY OF ~ 1 000. THE DEPARTMENT MAY IMPOSE Tl-IE PE~J.t\LTY i;oR EACI-I i;ALSE STATEMENT 

21 OR MISREPRESENTATIOl>l. THE PHlALTY MUST BE PAID TO Tl-IE U~llm,URED EMPLOYERS' i;u~m. THE 

22 LIEN PROVISIO~lS oi; 39 71 §Oe APPLY TO Tl-IE PE~IALTY IMPOSED BY THIS SECTION. 

23 (§) ii; A DISPUTE ARISES cm1CER~llNG V4HETI-IER AN EMPLOYER IS E~lTITLED TO Tl-IE DEFHJSE 

24 PROVIDED l~J SUBSECTION (4), THE EMPLOYER HAS THE BURDEN Qi; PROVl~JG COMPLIANCE WITH THE 

25 PROVISIONS oi; SUBSECTlmJ (4)." 

26 

27 Section 7. Section 39-71-432, MCA, is amended to read: 

28 '"39-71-432. Defiinitions. As used in 39-71-433, the following definitions apply: 

29 (1 I '"Business entity" means a business enterprise owned by a single person, corporation, 

30 organization, business trust, trust, partnership, limited liability company, joint venture, association, or other 
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business entity. 

2 (21 "Group" means two or more business entities that join together with the approval of the 

3 department to purchase individual workers' compensation insurance policies covering each business entity 

4 that is part of a group." 

5 

6 Section 8. Section 39-71-433, MCA, is amended to read: 

7 "39-71-433. Group purchase of workers' compensation insurance. ( 1) On receiving approval of 

8 the department, two or more business entities may Join together to form a group to purchase individual 

9 workers' compensation insurance policies covering each member of the group. 

10 12) To be eligible to join a new group that is forming, the department shail determine that a 

11 business entity is engaged in a business pursuit that is the same as or similar to the business pursuits of 

12 the other entities participating in the group. 

13 ( 3) The department shall establish a certification program for groups organized under this section 

14 and shall issue to eligible business entities certificates of approval that authorize formation and maintenance 

15 of a group. 

16 (4) The department by rule shall adopt forms, criteria, and procedures for the issuance of 

17 certificates of approval to groups under this section. 

18 (5) A group certified under this section may add additional members without approval from the 

1 9 department if the additional members meet the specific criteria identified in the original application and any 

20 modifications to the criteria, as approved by the department. 

21 f.&l-1.fil A group certified under this section may purchase individual workers' compensation 

22 insurance policies covering each member of the group from any insurer authorized to write workers' 

23 compensation insurance in this state, except that the state fund, as defined in 39-71-2312, has the right 

24 to refuse coverage of a group and its plan of operation but cannot refuse coverage to an individual 

25 employer. Under an individual policy, the group is entitled to a premium or volume discount that would be 

26 applicable to a policy of the combined premium amount of the individual policies. 

27 AAJ.ll A group shall apportion any discount or policyholder dividend received on workers' 

28 compensation insurance coverage among the members of the group according to a formula adopted in the 

29 plan of operation for the group. 

30 ++Hfil. A group shall adopt a plan of operation that must include the composition and selection of 
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a governing board, the rnethods for administering the group, the eligibility requirements to join the group, 

2 and guidelines for the workers' compensation insurance coverage obtained by the group, including the 

3 payment of premiums, the distribution of discounts, and the method for providing risk management. A 

4 group shall file a copy of its plan of operation with the department." 

5 

6 Section 9. Secti8n 39- 71-503, MCA, is amended to read: 

7 "39-71-503. Administration of fund -- appropriation. ( 1 I The department shall administer the fund 

8 and shall pay all proper benefits to injured employees of uninsured employers. 

9 121 Surpluses and reserves may not be kept for the fund. The department shall make StHffi 

1 O payments as that it considers appropriate as funds become available from time to time. The payment of 

11 weekly disability benefits takes preference over the payment of medical benefits. ~le lump sum Lump-sum 

12 payments of future projected benefits, including impairment awards, may not be made from the fund. The 

13 board of investments shall invest the money of the fund, and the investment income must be deposited in 

14 the fund. The cost of administration of the fund must be paid out of the money in the fund. 

15 13) The amounts necessary for the payment of benefits from this fund are statutorily appropriated, 

16 as provided in 17-7-502, from this fund." 

17 

18 Section 10. Section 39-71-504, MCA, is amended to read: 

19 "39-71-504. Funding of fund -- option for agreement between department and injured employee. 

20 The fund Is funded in the following manner: 

21 11) The department may require that the uninsured employer pay to the fund a penalty of either 

22 up to double the premium amount the employer would have paid on the payroll of the employer's workers 

23 in this state if the employm had been enrolled with compensation plan No. 3 or $200, whichever is greater. 

24 In determining the premium amount for the calculation of the penalty under this subsection,. the department 

25 shall make an assessment on how much premium would have been paid on the employer's past 3-year 

26 payroll for periods within the 3 years when the employer was uninsured. An assessmeAt for pa•trell paid 

27 by the uninsured employer for anv time l)rier to dul'f 1, 1977, ma•,' not ee made. 

28 121 fa+ The fund shall receive from an uninsured employer an amount equal to all benefits paid or 

29 to be paid from the funcl to an injured employee of the uninsured employer. l-lowe¥er, the uninsured 

30 employer's liaeility under ti=lis sueseetion (2)(a) may not eirneed $§0,000. 
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(bl The dollar limitatieA d-0"5--Bot apply ts an uninsured employer's liability to an injures employee 

2 er the empleyee·:: beneficiaries unser 39 71 §09 er 39 7·1 §1 §. 

3 i3I The department may determine that the $1,000 assessments that are charged against an 

4 insurer in each case of an !ndustrial death under 39-71-902(1) sruttl must be paid to the uninsured 

5 employers' fund rather than the subsequent inJury fund. 

6 141 The department may enter I11to an agreement with the injured employee or the employee's 

7 beneficiaries to assign to the employee or the beneficiaries all or part of the funds received by the 

8 department from the uninsured employer pursuant to subsection mfat Jll." 

9 

10 Section 11. Section 39-71-507, MCA, is amended to read: 

11 "39-71-507. Department to order uninsured employer to cease operations -- noncompliance with 

12 order a misdemeanor -- coordination of remedies. ( 1 I When the department discovers an uninsured 

13 employer, it shall order mm the employer to cease operations until Rf.! the employer has elected to be bound 

14 by a compensation plan. 

15 12) When the department discovers a person. business. or other entity functioning as a prime 

16 contractor that has subcontracted for the services of an uninsured employer, it may order the person, 

17 business, or other entity functioning as a prime contractor to eease CAUSE all operations PERFORMED BY 

18 THE UNINSURED EMPLOYER TO CEASE AT WORKSITES CONTROLLED BY THE PRIME CONTRACTOR until 

19 the uninsured employer has elected to be bound by a compensation plan. IF AFTER 3 BUSINESS DAYS 

20 FOLLOWING THE ORDER BY THE DEPARTMENT THE PERSON. BUSINESS. OR OTHER ENTITY 

21 FUNCTIONING AS A PRIME CONTRACTOR HAS NOT COMPLIED WITH THE ORDER, THE DEPARTMENT 

22 MAY ORDER THE PRIME CONTRACTOR TO CEASE ALL OPERATIONS AT THE AFFECTED WORKSITES. 

23 RH.~ An employer who does not comply with the department's order to cease operations is guilty 

24 of a misdemeanor. Each day of violation is a separate offense. The county attorney may prosecute a 

25 criminal action under this subsection in the county in which the violation occurs. Prosecution under this 

26 subsection does not bar the department from enforcing its order by a civil action. 

27 14) A person, business, or other entity functioning as a prime contractor that does not comply with 

28 the department's order to cease all operations Is guilty of a misdemeanor. Each day of violation is a 

29 separate offense. The county attorney may prosecute a criminal action under this subsection in the county 

30 in which the violation occurs. Prosecution under this subsection does not bar the department from 
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enforcing its order by a civil action. In addition, the department may assess a penalty against the person, 

2 business, or other entity functioning as a prime contractor of not more than $1,000 per day for each day 

3 of violation. 

4 rnJ.fil The department may institute and maintain in the name of the state, through the attorney 

5 general or the county att8rney of the county in which the violation occurs, an action for an injunction order 

6 or other civil remedy in district court to enforce its order to cease operations. 

7 +4J.1fil The remedies provided in 39-71-506 and subsections (2) ans 13) (3) through (5) of this 

8 section are not mutually exclusive and may be pursued concurrently." 

9 

1 O Section 12. Section 39-71-516, MCA, is amended to read: 

11 "39-71-516. Dii;trict court venue and jurisdiction for independent cause of action. An injured 

12 employee or an employee's beneficiaries pursuing an independent cause of action pursuant to 39-71-515 

13 ffitlSt shall bring Stl€f\ the. action in the district court in the district where the claimant resides or where the 

14 alleged violation occurrec. The court may grant Wffi interim relief as that it considers appropriate, including 

15 but not limited to injunctive relief, attachment, or receivership. The court may request the workers' 

16 compensation iudge to determine the amount of recoverable damages due to the employee." 

17 

18 Section 13. Sec•:ion 39-71-710, MCA, is amended to read: 

19 "39-71-710. Termination of benefits upon retirement. (1) If a claimant is receiving disability or 

20 rehabilitation compensation benefits and the claimant receives social security retirement benefits or ·1s 

21 eligible to receive full soc, al security retirement benefits, the claimant is considered to be retired. When the 

22 claimant is considered retired, the liability of the insurer is ended for payment of wage suppleA'lent, 

23 permanent total disability, and rehabilitation compensation benefits. However, the insurer remains liable for 

24 temporary total disability benefits, any impairment award, and medical benefits. 

25 12) If a claimant who is eligible to receive social security retirement benefits and is gainfully 

26 employed suffers a work-related injury, the insurer retains liability for temporary total disability benefits, 

27 any impairment award, and medical benefits." 

28 

29 

30 

Section 14. Section 39-71-721, MCA, is amended to read: 

"39-71-721. Compensation for injury causing death -- limitation. ( 1 r (al If an injured employee dies 
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and the injury was the proximate cause of~ death, then the beneficiary of the deceased is entitled to 

2 the same compensation as though the death occurred immediately following the injury. A beneficiary's 

3 eligibility for benefits commences after the date of death, and the benefit level is established as set forth 

4 in subsection 121. 

5 (bl The insurer is entitled to recover any overpayments or compensation paid in a lump sum to a 

6 worker prior to death but not yet recouped. The insurer shall recover Stief\ the payments from the 

7 beneficiary's biweekly payments as provided in 39-71-7 41 I 5). 

8 121 To benet1c1aries as defined in 39- 71-116J~J..11.@l through~ i±lli!J., weekly compensation 

9 benefits for an injury causing death are 66 2/3% ot the decedent's wages. The maximum weekly 

10 compensation benefit may not exceed the state's average weekly wage at the time of injury. The minimum 

11 weekly compensation benefit is 50% of the state's average weekly wage, but in no event may it exceed 

12 the decedent's actual wages at the time of His death. 

13 (31 To beneficiaries as defined in 39-71-116rnMHl..(fil and~ i1l.ill, weekly benefits must be 

14 paid to the extent of the dependency at the time of the injury, subject to a maximum ot 66 213% ot the 

15 decedent's wages. The maximum weekly compensation may not exceed the state's average weekly wage 

16 at the time of injury. 

17 (4) If the decedent leaves no beneficiary as defined in 39 71 11 e, a lump-sum payment of $3,000 

18 must be paid to the decedent's surviving parent or parents. 

19 151 If any beneficiary of a deceased employee dies, the right of stJefl the beneficiary to 

20 compensation under this chapter ceases. Death benefits must be paid to a surviving spouse for 500 weeks 

21 subsequent to the date of the deceased employee's death or until the spouse's remarriage, whichever 

22 occurs first. After benefit payments cease to a surviving spouse, death benefits must be paid to 

23 beneficiaries, it any, as defined in 39-71-116~ 11llli.J. through ~ i±lli!J.. 

24 161 In all cases, benefits must be paid to beneficiaries, as defined in 39 71 11 e. 
25 (71 Benefits paid under this section may not be adjusted for cost of living as provided in 39-71-702. 

26 (8) ~Jetwithstandin§ subseetions 12) and 13), be§inning July 1, 1987, through June 30, 1991, the 

27 maximum weel(l•r eom13ensation benefits for injury eausing death may not exeeed the state's a¥era§e 

28 weekly wage of $299 established July 1, 198€l. Beginning July 1, 1987, throu§h June 30, 1991, the 

29 minimum weel\ly eem13ensation for injury eausing death shall be $149,e0, whioh is §0% of the state's 

30 average weel\ly wage estal3Iished July 1, 198€l, but in no e•r0nt may it ei(eeed the deeedent's actual wages 
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at the time of death." 

2 

3 Section 15. Section 39-71 -723, MCA, is amended to read: 

4 "39-71-723. How compensation to be divided among beneficiaries. Compensation due to 

5 beneficiaries s-Flalt must be paid to the surviving spouse, if any, or if none, then divided equally among or 

6 for the benefit of the children. In cases~ in which beneficiaries are a surviving spouse and stepchildren 

7 of stl-6fl the spouse, the compensation s-Flalt must be divided equally among all beneficiaries. Compensation 

8 due to beneficiaries as defined in 39-71-116~i11.lfil and ~ J.1U!l, ~ when there is more than 

9 one, s-Flalt must be divided equitably among them, and the question of dependency and amount thereof shall 

1 0 be 1.§_ a question of fact for determination by the department." 

11 

12 Section 16. Section 39-71- 737, MCA, is amended to read: 

13 "39-71-737. Compensation to run consecutively -- exceptions. Compensation s-Flalt must run 

14 consecutively and not co 1currently, and payment s-Flalt may not be made for two classes of disability over 

· 5 the same period, except that impairment awards and auxiliary rehabilitation benefits may be paid 

16 concurrently with other classes of benefits, aRd wa§le st1pplemeRt aREl f)artial rehaeilitatioR eeRefits may 

17 be f)aid GORGUFFeRtly." 

18 

19 Section 17. Section 39- 71-902, MCA, is amended to read: 

20 "39-71-902. Fund to receive payment from insurer for each death under chapter -- assessment of 

21 insurers. (1} In ev-ery eact! case of the death of an employee under this chapter, the insurer shall pay to the 

22 fund the sum of $1,000. In addition, the department may assess ev-ery each insurer an amount not to 

23 exceed 5% of the compensation paid in Montana in the preceding fiscal year. The assessment must be 

24 transmitted annually to the subsequent injury fund by the employer or insurer. The board of investments 

25 shall invest the money of the fund, and the investment income must be deposited in the fund. The cost of 

26 administration of the fund must be paid out of money in the fund. 

27 (21 When, in the ,udgment of the department, the amount of money in the subsequent injury fund 

28 is such that there is a surplus above and beyond projected liabilities and administrative costs, the 

29 department may at its discretion suspend or reduce further collection of assessments for a period of time 

30 determined by the department." 
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Section 18. Section 39-71-1108, MCA, is amended to read: 

2 "39-71-1108. Physician self-referral prohibition. ill Unless authorized by the insurer, a treating 

3 physician may not refer a claimant to a health care facility at which the physician does not directly provide 

4 care or services when the physician has an investment interest in the facility, unless there is a 

5 demonstrated need in the community for the facility and alternative financing is not available. The insurer 

6 or the claimant is not liable for charges incurred in violation of this section. 

7 12) Subsection I 1) does not apply to care or services provided directly to an injured worker by a 

8 treating physician with an ownership interest in a managed care organization that has been certified by the 

9 department." 

10 

11 Section 19. Section 39-71-2103, MCA, is amended to read: 

12 "39-71-2103. Employer permitted to carry on business and settle directly with employee --

1 3 individual liability. ( 1) It Stl€fl the employer making Stl€fl the election shall be l!?. found by the department 

14 and the Montana self-insurers guaranty fund to have the requisite financial ability to pay the compensation 

15 and benefits in this chapter provided for, then the department, with the concurrence of the guaranty fund, 

16 shall grant to the employer permission to carry on ru-s business for the #seal year within which Stl€fl the 

17 election is made and Stl€fl proof tiled, or the remaining portion of Stl€fl the #seal year, and to make Stl€fl 

18 payments directly to ru-s the employees as they may become entitled to receive the s-ame payments. 

19 (21 Each individual employer in an association, corporation, limited liability company, or organization 

20 of employers given permission by the department to operate as self-insured under plan No. 1 ot this chapter 

21 is jointly and severally liable for all obligations incurred by the association, corporation, limited liability 

22 company, or organization under this chapter. An association, corporation, limited liability company, or 

23 organization of employers given permission to operate as self-insured ffiHSt shall maintain excess liability 

24 coverage in amounts and under Stl€fl conditions as provided by rules of the department." 

25 

26 Section 20. Section 39-71-2411, MCA, is amended to read: 

27 "39-71-2411. Mediation procedure. (11 Except as otherwise provided, a claimant or an insurer 

28 having a dispute relating to benefits under chapter 71 or 72 ot this title may petition the department for 

29 mediation of the dispute. 

30 (21 A party may take part in mediation proceedings with or without representation. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

(31 The mediator shall review the department file for the case and may receive any additional 

documentation or argument either party submits. 

(41 The mediator shall request that each party offer argument summarizing the party's position. 

A party's argument must fully present the party's case. The argument is not limited by the rules of 

evidence. 

(51 After the parties have presented all their information and argument to the mediator, Be the 

mediator shall recommend a solution to the parties within a reasonable time to be established by rule. 

161 A party shall notify the mediator within 4e ~ 25 days of the mailing of A-is the mediator's 

report whether the partv accepts the mediator's recommendation. If either party does not accept the 

mediator's recommendation, the party may petition the workers' compensation court for resolution of the 

11 dispute. 

12 (71 (a) If a mediator determines that either party failed to cooperate in the mediation process, the 

13 mediator shall prepare a written report setting forth the determination and the grounds for the 

14 determination. The report must be mailed to the parties and to the workers' compensation court. Unless 

15 a party disputes the determination as set forth in subsection (7)(c), the parties shall repeat the mediation 

16 process, but only one time. 

17 (b) A mediator rTay determine that a party has failed to cooperate in the mediation process only 

18 1f the party failed to: 

19 Iii supply information or offer a summary of the party's position as· reasonably requested by the 

20 mediator; 

21 (ii) attend scheduled mediation conferences unless excused by the mediator; or 

22 (iii) listen to and review the information and position offered by the opposing party. 

23 (c) If a party disputes a mediator's determination that the party failed to cooperate in the mediation 

24 process, the party may file a petition with the workers' compensation court. Upon receipt of a pet'1tion, the 

25 court shall summon the parties and the mediator to determine by oral discussion whether the mediator's 

26 determ·ination of noncooperation is supportable. If the court finds that the mediator's determination is 

27 supportable, the court may order the parties to attempt a second time to mediate their dispute." 

28 

Section 21. Section 39-71-2905, MCA, is amended to read: 29 

30 "39-71-2905. Petition to workers' compensation judge. A claimant or an insurer who has a dispute 
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concerning any benefits under chapter 71 of this title may petition the workers' compensation Judge for 

2 a determination of the dispute after satisfying dispute resolution requirements otherwise provided in this 

3 chapter. In addition, the district court that has jurisdiction over a pending action under 39-71-515 may 

4 request the workers· compensation judge to determine the amount of recoverable damages due to the 

5 employee. The judge, after a hearing, shall make a determination of the dispute in accordance with the law 

6 as set forth in chapter 71 of this title. If the dispute relates to benefits due to a claimant under chapter 71, 

7 the judge shall fix and determine any benefits to be paid and specify the manner of payment. After parties 

8 have satisfied dispute resolution requirements provided elsewhere in this chapter, the workers' 

9 compensation judge has exclusive jurisdiction to make determinations concerning disputes under chapter 

1 O 71, except as provided in 39-71-317 and 39-71-516. The penalties and assessments allowed against an 

11 insurer under chapter 71 are the exclusive penalties and assessments that can be assessed by the workers' 

12 compensation judge against an insurer for disputes arising under chapter 71." 

13 

14 Section 22. Section 39-72-601, MCA, is amended to read: 

15 "39-72-601. Medical panel. (1) The department shall develop a list of physicians to serve on the 

16 occupational disease medical panel. The list may include physicians nominated by the board of medical 

17 examine.rs. A physician on the panel must be certified by l=H5 the physician's specialty board or be eligible 

18 for certification in the specialty area appropriate to the claimant's condition in relation to this chapter. 

19 (2) The department shall select a panel physician to examine a claimant, as required. The 

20 department shall appoint, as required, ane FReFRber af the panel ta be the ehairFRan a physician as the 

21 presiding officer." 

22 

23 Section 23. Section 39-72-602, MCA, is amended to read: 

24 "39-72-602. Insurer may accept liability -- procedure for medical examination when insurer has not 

25 accepted liability. 11) An insurer may accept liability for a claim under this chapter based on information 

26 submitted to it by a claimant. 

27 (2) In order to determine the compensability of claims under this chapter when an insurer has not 

28 accepted liability, the following procedure must be followed: 

29 {a) The department shall direct the claimant to a member of the medical panel for an examination. 

30 The panel member shall conduct an examination to determine whether the claimant is totally disabled and 
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is suffering from an occupational disease. The panel member shall submit a report of H+S the member's 

2 findings to the department. 

3 (bl Either the claimant or the insurer may, within 20 days after the receipt of the report by the first 

4 panel member, request that the claimant be examined by a second panel member. If a second examination 

5 is requested, the department shall direct the claimant to a second panel member who shall conduct an 

6 examination to determine whether he believes the claimant is totally disabled and is suffering from an 

7 occupational disease. The panel member shall submit a report of H+S the member's findings to the 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

department. WheA a secoAd mrnminatioA has beeA reEjtiested, the reports of the euamiAatioAs shall be 

submitted to three fllefllbers of the medieal paAel fer reviel",'. A The medical panel member or Hie paAel 

may, in order to assist t1e paAel ll'lember or the paAol in reaehiAg reach a conclusion, consult with the 

claimant's attending physician. The reports from the two examining physicians must be sent by the 

department to the presiding officer of the panel. The three paAel mefllbers presiding officer shall issue a 

report concerning the claimant's physical condition and whether the claimant is suffering from an 

occupational disease. 

(c) ill If a second examination is not requested, the department shall issue its order determining 

whether the claimant is entitled to occupational disease benefits based on the report of the first examining 

physician. 

illl If a second e)(amination is requested, the department shall issue its order based on the report 

of tho three fllemtJers of the medieal paAel presiding officer. 

(di r;or the purpose of revie•,,•iAg the reports of the eiiamiAatioAs and issuing the report under 

sutJseetion (2)(bl, the three FAeFAtJers of the FAOdieal paAel shall be the two FAeFAbers of the paAel who 

OJtaflliAed the elaimaAt and the paAel ehairman. If the panel ehairFAan presiding officer has examined the 

claimant, the panel ehairA'laf\ department shall appoint another FAeFAber of the FAedieal panel to be the third 

FAeFAber presiding officer." 

Section 24. Section 39-72-612, MCA, is amended to read: 

"39-72-612. He,1ring and appeal to workers' compensation judge. 11 I Within 20 days after the 

department has issued it~. order of determination as to whether the claimant is entitled to benefits under 

this chapter, a party may request a hearing. In order to perfect an appeal to the workers' compensation 

judge, the appealing party shall request a hearing before the department. The department shall grant a 
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hearing, and the which may be conducted by telephone or by videoconference. The department's final 

2 determination may not be issued until after the hearing. 

3 (2) Appeals from a final determination of the department must be made to the workers' 

4 compensation judge within 30 days after the department has issued its final determination. The judge, after 

5 a hearing held pursuant to 39-71-2903 and 39- 71-2904, shall make a final determination concerning the 

6 claimant's claim. The judge may overrule the department only on the basis that the department's 

7 determination is: 

8 la} in violation c-f constitutional or statutory provisions; 

9 (b} in excess of the statutory authority of the agency; 

10 lei made upon unlawful procedure; 

11 (d} affected by other error of law; 

12 (e} clearly erroneous in view of the reliable, probative, and substantial evidence on the whole 

13 record; or 

14 (fl arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted exercise 

15 of discretion." 

16 

17 NEW SECTION. Section 25. Saving clause. [This act] does not affect rights and duties that 

18 matured, penalties that were incurred, or proceedings that were begun before [the effective date of this 

19 act). 

20 

21 NEW SECTION. Section 26. Severability. If a part of [this act] is invalid, all valid parts that are 

22 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

23 applications, the part remains in effect in all valid applications that are severable from the invalid 

24 applications. 

25 

26 NEW SECTION. Section 27. Applicability. (1} [Section +Q Ql applies retroactively, within the 

27 meaning of 1-2-109, to all occurrences beginning after October 1, 1977. 

28 (2) [Section +8 111 applies retroactively, within the meaning of 1-2-109, to all occurrences 

29 beginning after October 1, 1973. 

30 13) [Sections 5 and~ 24] apply to hearings or appeals requested on or after [the effective date 
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of this act]. 

2 

HB0200.04 

3 NEW SECTION. Section 28. Effective dates. ( 1) [Sections 5, 13, 22, and 2e tl'lrn1:1gh 28 12, 21, 

4 AND 24 THROUGH 27 and this section] are effective on passage and approval. 

5 (2) [Sections 1 through 4, 6 through 12, 14 thro1:1gh 21, 23, and 24 11. 13 THROUGH 20, 22, 

6 AND 23] are effective October 1, 1995. 

7 -END-
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Mr. Speaker and Mr. President: 

COMMITTEE 
on House Bill 200 

Report No. , April 7, 1995 

Page 1 of 1 

We, your Free Conference Committee met and considered House Bill 200 and recommend as 
follows: 

1. Page 13, line 16. 
Strike: "AND" 
Insert: ". There is no fee for the initial application. Any 

subsequent application" 

2. Page 13, line 30. 
Strike: "OCTOBER 11 

Insert: 11 July" 

3. Page 28, lines 5 and 6. 
Following: "411 
Strike: remainder of line 5 and line 6 in their entirety 
Insert: "and 6 are effective July 1, 1995. 

(3) [Sections 7 through 11, 13 through 20, ·22, and 23) are 
effective October 1, 1995." 

We recommend that the amendments considered above to House Bill 
200 be acceded to by the senate. 

And this FREE Conference Committee report be adopted. 

For the House: 
Ellis 

(4 .. ~J 
'chair 
Bergman , 

rJt1ftl,,ll.tL 
Cocchiarella 

ADOPT 

REJECT 

FortheSe . ~ 
l3iRII . 

V . I ---+--~_...._ ____ _ 

~~ 2.00 
FCcR=' I 
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1 HOUSE BILL NO. 200 

2 INTRODUCED BY BERGMAN, HIBBARD, BENEDICT, BARTLETT, COCCHIARELLA 

3 BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE WORKERS' COMPENSATION ACT 

6 AND THE OCCUPATIONAL DISEASE ACT OF MONTANA; ADDING DEFINITIONS; EXEMPTING 

7 CORPORATE OFFICERS AND MANAGERS OF LIMITED LIABILITY COMPANIES FROM COVERAGE UNLESS 

8 THE EMPLOYER ELECTS TO COVER THE OFFICER OR MANAGER AND THE INSURER ALLOWS THE 

9 ELECTION; CLARIFYING PROHIBITIONS REGARDING MEDICALPROVIDER SELF-REFERRAL; AUTHORIZING 

10 THE DEPARTMENT OF LABOR AND INDUSTRY TO CONDUCT HEARINGS AND APPEALS BY TELEPHONE 

11 ORVIDEOCONFERENCE; CLARIFYING THE STATUS OF LIMITED LIABILITY COMPANIES; CLARIFYING THE 

12 · bl.'\BIUTY OF /\~I EMFlbOYER WHO GO~ITR.'\GTS WORK OUT; CLARIFYING THE DEPARTMENT'S 

13 RESPONSIBILITY IN APPROVING THE GROUP PURCHASE OF WORKERS' COMPENSATION INSURANCE; 

14 REQUIRING THE INVESTMENT INCOME OF THE UNINSURED EMPLOYERS' FUND TO BE DEPOSITED IN 

15 THE FUND; REMOVING THE LIMITON AN UNINSURED EMPLOYER'S LIABILITY FOR CLAIMS; INCREASING 

16 THE AUTHORITY TO FILE CEASE AND DESIST ORDERS TO INCLUDE PERSONS, BUSINESSES, AND 

17 ENTITIES THAT HAVE CONTRACTED WITH UNINSURED EMPLOYERS AND PROVIDING FOR PENALTIES; 

18 PROVIDING A DISTRICT COURT WITH THE OPTION TO REQUEST THE WORKERS' COMPENSATION 

19 JUDGE TO DETERMINE THE AMOUNT OF RECOVERABLE DAMAGES DUE TO AN INJURED UNINSURED 

20 WORKER; REMOVING THE REFERENCES TO WAGE SUPPLEMENT; REQUIRING THE BOARD OF 

21 INVESTMENTS TO INVEST CERTAIN MONEY IN THE SUBSEQUENT INJURY FUND AND REQUIRING THE 

22 INVESTMENT INCOME TO BE DEPOSITED IN THE FUND; REDUCING THE TIME PERIOD ALLOWED FOR 

23 A PARTY TO RESPOND TO A WORKERS' COMPENSATION MEDIATOR'S RECOMMENDATION; REVISING 

24 THE MEDICAL PANEL PROCESS; AMENDING SECTIONS 39-71-116, 39-71-117, 39-71-118, 39-71-315, 

25 39-71-318, 39-71-401, ae 11 40li, 39-71-432, 39-71-433, 39-71-503, 39-71-504, 39-71-507, 

26 39-71-516, 39-71-710, 39-71-721, 39-71-723, 39-71-737, 39-71-902, 39-71-1108, 39-71-2103, 

27 39-71-2411, 39-71-2905, 39-72-601, 39-72-602, AND 39-72-612, MCA; AND PROVIDING EFFECTIVE 

28 DATES AND APPLICABILITY DATES." 

29 

30 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 
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1 Section 1. Section 39-71-116, MCA, is amended to read: 

2 "39-71-116. D!!finitions. Unless the context otherwise requires, words and phrases employed in 

3 this chapter have the following meanings: 

4 ( 1 l "Administer and pay" includes all actions by the state fund under the Workers' Compensation 

5 Act and the Occupational Disease Act of Montana necessary to: 

6 (al the investigation, review, and settlement of claims; 

7 (bl payment of benefits; 

8 (cl setting of reserves; 

9 (dl furnishing of services and facilities; and 

10 (e) utili;,atieR usg of actuarial, audit, accounting, vocational rehabilitation, and legal services. 

11 (2) "Aid or sustenance" means any public or private subsidy made to provide a means of support, 

12 maintenance, or subsistence for the recipient. 

13 mru "Average weekly wage" means the mean weekly earnings of all employees under covered 

14 employment, as defined and established annually by the MeRtaRa department ef labor and industry. It is 

1 5 established at the nearest whole dollar number and must be adopted by the department prior to July 1 of 

1 6 each year. 

17 fatill "Beneficii;1ry" means: 

18 (al a surviving spouse living with or legally entitled to be supported by the deceiased at the time 

19 of injury; 

20 (b) an unmarried child under the age of 18 years; 

21 (c) an unmarried child under the age of 22 years who is a full-time student in an accredited school 

22 or is enrolled in an accredited apprenticeship program; 

23 (d) an invalid child over the age of 18 years who is dependent upon the decedent for support at 

24 the time of injury; 

2 5 (e) a parent who is dependent upon the decedent for support at the time of the injury if a 

26 beneficiary, as defined in subsections~ lli1fil through~ i1.1J.gj_, does not exist; and 

27 (f) a brother or sister under the age of 18 years if dependent upon the decedent for support at the 

28 time of the injury but only until the age of 18 years and only when a beneficiary, as defined in subsections 

29 ~ Ml..@l through ~+ i1:l..l.!tl, does not exist. 

30 {4H.fil "Casual employment" means employment not in the usual course of trade, business, 
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29 

30 

profession, or occupation of the employer. 

f&Hfil "Child" includes a posthumous child, a dependent stepchild, and a child legally adopted prior 

to the injury. 

Mill "Construction industry" means the major group of general contractors and operative builders, 

heavy construction (other than building construction) contractors, and special trade contractors, listed in 

major groups 15 through 17 in the 1987 Standard Industrial Classification Manual. The term does not 

include office workers, design professionals, salespersons, estimators, or any other related employment that 

is not directly involved on a regular basis in the provision of physical labor at a construction or renovation 

site. 

++Hfil "Days" means calendar days, unless otherwise specified. 

+8l-J.fil "Department" means the department of labor and industry. 

AAJ.1..Ql "Disability" means a condition in which a worker's ability to engage in gainful employment 

is diminished as a result of physical restrictions resulting from an injury. The restrictions may be combined 

with factors, such as the worker's age, education, work history, and other factors that affect the worker's 

ability to engage in gainful employment. Disability does not mean a purely medical condition. 

++GH.11.l "Fiscal year" means the period of time between July 1 and the succeeding June 30. 

(12) "Household or domestic employment" means employment of persons other than members of 

the household for the purpose of tending to the aid and comfort of the employer or members of the 

employer's family, including but not limited to housecleaning and yard work, but does not include 

employment beyond the scope of normal household or domestic duties. such as home health care or 

domiciliary care. 

+++H..!].l. "Insurer" means an employer bound by compensation plan No. 1, an insurance company 

transacting business under compensation plan No. 2, or the state fund under compensation plan No. 3. 

~fill "Invalid" means one who is physically or mentally incapacitated. 

(15) "Limited liability company" is as defined in 35-8-102. 

~ilfil "Maintenance care" means treatment designed to provide the optimum state of health 

while minimizing recurrence of the clinical status. 

f-1-4ti1ll "Medical stability", "maximum healing", or "maximum medical healing" means a point in 

the healing process when further material improvement would not be reasonably expected from primary 

medical treatment. 
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1 f-+&tilfil "Order" means any decision, rule, direction, requirement, or standard of the department 

2 or any other determination arrived at or decision made by the department. 

3 ~1.1.fil "Palliative care" means treatment designed to reduce or ease symptoms without curing 

4 the underlying cause of the symptoms. 

5 t-+-+-l-(20) "Payroll", "annual payroll", or "annual payroll for the preceding year" means the average 

6 annual payroll of the employer for the preceding calendar year or, if the employer has not operated a 

7 sufficient or any length of time during the calendar year, 12 times the average monthly payroll for the 

8 current year. However, an estimate may be made by the department for any employer starting in business 

9 if average payrolls are not available. This estimate must be adjusted by additional payment by the employer 

1 O or refund by the department, as the case may actually be, on December 31 of the current year. An 

11 employer's payroll must be computed by calculating all wages, as defined in 39-71-1 23., that are paid by 

1 2 an employer. 

13 f+8-HZ.1l "Permanent partial disability" means a condition, after a worker has re.ached maximum 

14 medical healing, in which a worker: 

15 (a) has a medically determined physical restriction as a result of an injury as defined in 39-71-11 9; 

16 and 

17 (b) is able to return to work in some capacity, but the physical restriction impairs the worker's 

18 ability to work. 

19 ~1211 "Permanent total disability" means a condition resulting from injury as defined in this 

20 chapter, after a worker reaches maximum medical healing, in which a worker does not have a reasonable 

21 prospect of physically performing regular employment. Regular employment means work on a recurring 

22 basis performed for remuneration in a trade, business, profession, or other occupation in this state. Lack 

23 of immediate job openings is not a factor to be considered in determining if a worker is permanently totally 

24 disabled. 

25 RGJ.@ The "plant of the employer" includes the place of business of a third person while the 

26 employer has access to or control over the place of business for the purpose of carrying on the employer's 

27 usual trade, business, or occupation. 

28 ~(24) "Primary medical services" means treatment prescribed by a treating physician, for 

29 conditions resulting from the injury, necessary for achieving medical stability. 

30 ~12.fil "Public corporation" means the state or any county, municipal corporation, school district, 
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city, city under£ commission form of government or special charter, town, or village. 

2 ~(26) "Reasonably safe place to work" means that the place of employment has been made as 

3 free from danger to the life or safety of the employee as the nature of the employment will reasonably 

4 permit. 

5 f-24+.!1.ll. "Reasonably safe tools and appliances" are tools and appliances a£ that are adapted to and 

6 that are reasonably safe for use for the particular purpose for which they are furnished. 

7 ~Jlfil "Secondary medical services" means those medical services or appliances that are 

8 considered not medically necessary for medical stability. The services and appliances include but are not 

9 limited to spas or hot tubs, work hardening, physical restoration programs and other restoration programs 

10 designed to address disability and not impairment, or equipment offered by individuals, clinics, groups, 

11 hospitals, or rehabilitation facilities. 

12 (29) "Sole proprietor" means the person who has the exclusive legal right or title to or ownership 

13 of a business enterprise. 

14 ~(30) "Temporary partial disability" means a condition resulting from an injury, as defined in 

15 39-71-119, in which a worker, prior to maximum healing: 

16 (a) is temporarily unable to return to the position held at the time of injury because of a medically 

17 determined physical restriction; 

18 (bl returns to work in a modified or alternative employment; and 

19 (cl suffers a partial wage loss. 

20 f-2-+Hl.1.l "Temporary service contractor" means ilR'f £ person, firm, association, or corporation 

21 conducting business that employs individuals directly for the purpose of furnishing the services of those 

22 individuals on a part-time or temporary basis to others. 

23 f-2-8}(32) "Temporary total disability" means a condition resulting from an injury, as defined in this 

24 chapter, that results in total loss of wages and exists until the injured worker reaches maximum medical 

25 healing. 

26 f-29+.Q]l "Temporary worker" means a worker whose services are furnished to another on a 

27 part-time or temporary basis to substitute for a permanent employee on leave or to meet an emergency or 

28 short-term workload. 

29 ~(34) "Treating physician" means a person who is primarily responsible for the treatment of a 

30 worker's compensable injury and is: 
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(al a physician licensed by the state of Montana under Title 37, chapter 3, and has admitting 

2 privileges to practice in one or more hospitals, if any, in the area where the physician is located; 

3 (bl a chiropractor licensed by the state of Montana under Title 37, chapter 12; 

4 (cl a physician assistant-certified licensed by the state of Montana under Title 37, chapter 20, if 

5 there is not a physician, as defined in subsection (:301 (al .@1llitl, in the area where the physician 

6 assistant-certified is located; 

7 (dl an osteopath licensed by the state of Montana under Title 37, chapter 5; or 

8 (el a dentist licensed by the state of Montana under Title 37, chapter 4. 

9 fa+t.Qfil "Year", unless otherwise specified, means calendar year." 

10 

11 Section 2. Section 39-71-117, MCA, is amended to read: 

12 "39-71-117. Employer defined. (11 "Employer" means: 

13 (al the state and each county, city and county, city school district, and irrigation district, all other 

14 districts established by law, and all public corporations and quasi-public corporations and public agencies 

15 HwrniA and 6YePf each person, BVePf each prime contractor, and e¥ef'f each firm, voluntary association, 

16 limited liability company, and private corporation, including any public service corporation and including an 

17 independent contractor who has any person in service under any appointment or contract of hire, expressed 

18 or implied, oral or written, and the legal representative of any deceased employer or the receiver or trustee 

19 thereof; 

20 (bl any association, corporation, limited liability company, or organization that seeks permission 

21 and meets the requirements set by the department by rule for a group of individual employers to operate 

22 as self-insured under pla1 No. 1 of this chapter; and 

23 (cl any nonprofit association, limited liability company. or corporation or other entity funded in 

24 whole or in part by federal, state, or local government funds that places community service participants, 

25 as defined in 39-71-11 B(1 l(fl, with nonprofit organizations or associations or federal, state, or local 

26 government entities. 

27 (21 A temporary service contractor is the employer of a temporary worker for premium and loss 

28 experience purposes. 

29 (3) An employer defined in subsection ( 1 l who utili2es uses the services of a worker furnished by 

30 another perso'n, association, contractor, firm, limited liability company, or corporation, other than a 
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temporary service contractor, is presumed to be the employer for workers' compensation premium and loss 

2 exper·ience purposes for work performed by the worker. The presumption may be rebutted by substantial 

3 credible evidence of the following: 

4 (a) the person, association, contractor, firm, limited liability company, or corporation, other than 

5 a temporary service contractor, furnishing the services of a worker to another retains control over all 

6 aspects of the work performed by the worker, both at the inception of employment and during all phases 

7 of the work; and 

8 (b) the person, association, contractor, firm, limited liability company, or corporation, other than 

9 a temporary service contractor, furnishing the services of a worker to another has obtained workers' 

10 compensation insurance for the worker in Montana both at the inception of employment and during all 

11 phases of the work performed. 

12 (4) Notwithstanding the provisions of subsection (3), an interstate or intrastate common or contract 

13 motor carrier doing business in this state who utilizes uses drivers in this state is considered the employer, 

14 is liable for workers' compensation premiums, and is subject to loss experience rating in this state unless: 

15 (a) the driver in this state is certified as an independent contractor as provided in 39-71-401(3); 

16 or 

17 (b) the person, association, contractor, firm, limited liability company, or corporation furnishing 

18 drivers in this state to a motor carrier has obtained workers' compensation insurance on the drivers in 

19 Montana both at the inception of employment and during all phases of the work performed." 

20 

21 Section 3. Section 39-71-118, MCA, is amended to read: 

22 "39-71-118. Employee, worker, and volunteer firefighter defined. (1) The tefffis term "employee" 

23 or "worker" means: 

24 (a) each person in this state, including a contractor other than an independent contractor, who is 

25 in the service of an employer, as defined by 39-71-117, under any appointment or contract of hire, 

26 expressed or implied, oral or written. The terms include aliens and minors, whether lawfully or unlawfully 

27 employed, and all of the elected and appointed paid public officers and officers and members of boards of 

28 directors of quasi-public or private corporations, except those officers identified in 39-71-401 (2), while 

29 rendering actual service for the corporations for pay. Casual employees, as defined by 39-71-116, are 

30 included as employees if they are not otherwise covered by workers' compensation and if an employer has 
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1 elected to be bound by the provisions of the compensation law for these casual employments, as provided 

2 in 39-71-401 (2). Household or domestic service employment is excluded. 

3 (b) any juvenile performing work under authorization of a district court judge in a delinquency 

4 prevention or rehabilitation program; 

5 (c) a person receiving on-the-job vocational rehabilitation training or other on-the-job training under 

6 a state or federal vocational training program, whether or not under an appointment or contract of hire with 

7 an employerL as defined in this chapterL and whether or not receiving payment from a third party. However, 

8 this subsection does not apply to students enrolled in vocational training programsL as outlined in this 

9 subsectionL while they are on the premises of a public school or community college. 

1 0 (d) students enrolled and in attendance in programs of vocational-technical education at designated 

11 vocational-technical centers; 

12 (e) an aircrew member or other person employed as a volunteer under 67-2-105; 

13 (f) a person, othor than a juvenile as defined in subsection (1 )(b), performing community service 

14 for a nonprofit organization or association or for a federal, state, or local government entity under a court 

15 order, or an order from a hearings officer as a result of a probation or parole violation, whether or not under 

16 appointment or contract of hire with an employerL as defined in this chapterL and whether or not receiving 

17 payment from a third party. For a person covered by the definition in this subsection (f): 

18 (i) compensation benefits must be limited to medical expenses pursuant to 39-71-704 and an 

19 impairment award pursuant to 39-71-703 that is based upon the minimum wage established under Title 39, 

20 chapter 3, part 4, for a full-time employee at the time of the injury; and 

21 (ii) premiums must be paid by the employer, as defined in 39-71-117(3), and must be based upon 

22 the minimum wage established under Title 39, chapter 3, part 4, for the number of hours of community 

23 service required under the, order from the court or hearings officer. 

24 (g) an inmate working in a federally certified prison industries program authorized under 53-1-301. 

25 (2) The terms defined in subsection (1) do not include a person who is: 

26 (a) participating in recreational activity and who at the time is relieved of and is not performing 

27 prescribed duties, regardless of whether the person is using, by discount or otherwise, a pass, ticket, 

28 permit, device, or other emolument of employment; or 

29 (bl performing voluntary service at a recreational facility and who receives no compensation for 

30 those services other than meals, lodging, or the use of the recreational facilities. 
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(3) The term "volunteer firefighter" means a firefighter who is an enrolled and active member of 

a fire company organized and funded by a county, a rural fire district, or a fire service area. 

(4) (a) If the employer is a partnership, 9f sole preprietersl=lip proprietor, or a member-managed 

limited liability company, the employer may elect to include as an employee within the provisions of this 

chapter any member of the partnership, 9f the owner of the sole proprietorship, or any member of the 

limited liability company devoting full time to the partnership, 9f proprietorship, or limited liability company 

business. 

(bl In the event of an election, the employer must serve upon the employer's insurer written notice 

naming the partners, 9f sole proprietor, or members to be covered and stating the level of compensation 

coverage desired by electing the amount of wages to be reported, subject to the limitations in subsection 

(4)(d). A partner, 9f sole proprietor, or member is not considered an employee within this chapter until 

notice has been given. 

(cl A change in elected wages must be in writing and is effective at the start of the next quarter 

following notification. 

(d) All weekly compensation benefits must be based on the amount of elected wages, subject to 

the minimum and maximum limitations of this subsection. For premium ratemaking and for the 

determination of weekly wage for weekly compensation benefits, the electing employer may elect not less 

than $900 a month and not more than 1 ½ times the average weekly wage, as defined in this chapter. 

15) (a) If the employer is a quasi-public or a private corporation or a manager-managed limited 

liability company, the employer may elect to include as an employee within the provisions of this chapter 

any corporate officer or manager exempted under 39-71-401 (2). 

(b) In the event of an election, the employer shall serve upon the employer's insurer written notice 

naming the corporate officer or manager to be covered and stating the level of compensation coverage 

desired by electing the amount of wages to be reported, subject to the limitations in subsection (4)(d). A 

corporate officer or manager is not considered an employee within this chapter until notice has been given. 

(c) A change in elected wages must be in writing and is effective at the start of the next quarter 

following notification. 

(d) All weekly compe·nsation benefits must be based on the amount of elected wages, subject to 

29 the minimum and maximum limitations of this subsection. For premium ratemaking and for the 

30 determination of the weekly wage for weekly compensation benefits, the electing employer may elect not 
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less than $200 a week and not more than 1 ½ times the average weekly wage, as defined in this chapter. 

ietill.l. The trustees of a rural fire district, a county governing body providing rural fire protection, 

or the county commissioners or trustees for a fire service area may elect to include as an employee within 

the provisions of this c:hapter any volunteer firefighter. A volunteer firefighter who receives workers' 

compensation coverage under this section may not receive disability benefits under Title 19, chapter 17. 

fel-ill An employee or worker in this state whose services are furnished by a person, association, 

contractor, firm, limited liability company, or corporation, other than a temporary service contractor, to an 

employer Las defined in :39-71-117 Lis presumed to be under the control and employment of the employer. 

This presumption may be rebutted as provided in 39-71-117(3). 

f-7-H.fil For purposes of this section, an "employee or worker in this state" means: 

(al a resident of Montana who is employed by an employer and whose employment duties are 

primarily carried out or controlled within this state; 

(bl a nonresident of Montana whose principal employment duties are conducted within this state 

on a regular basis for an employer; 

(c) a nonresident employee of an employer from another state engaged in the construction industry, 

as defined in 39-71-116, within this state; or 

(d) a nonresident of Montana who does not meet the requirements of subsection f-7.}te)- .IB.J.lQ]_ and 

whose employer elects Goverage with an insurer that allows an election for an employer whose: 

(i) nonresident employees are hired in Montana; 

(ii) nonresident employees' wages are paid in Montana; 

(iii) nonresident ,employees are supervised in Montana; and 

(iv) business records are maintained in Montana. 

f&tJ.fil An insurer may require coverage for all nonresident employees of a Montana employer who 

do not meet the require'Tlents of subsection f-7.}te)- .IB.J.lQ]_ or f-7-l{e} J..filJ.g_J_ as a condition of approving the 

election under subsection f-7-l{e} J..filJ.g_J_." 

Section 4. Section 39-71-315, MCA, is amended to read: 

"39-71-315. Prohibited actions -- penalty. (1) The following actions by a medical provider 

constitute violations and are subject to the penalty in subsection (2): 

(a) failing to document, under oath, the provision of the services or treatment for which 
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compensation is claimed under chapter 7 2 or this chapter; or 

2 (b) referring a worker for treatment or diagnosis of an injury or illness that is compensable under 

3 chapter 72 or this chapter to a facility owned wholly or in part by the provider, unless the provider informs 

4 the worker of the ownership interest and provides the name and address of alternate facilities, if any exist. 

5 (2) A person who violates this section may be assessed a penalty of not less than $200 or more 

6 than $500 for each offense. The department shall assess and collect the penalty. 

7 (3) Subsection (1 )(bl does not apply to medical services provided to an injured worker by a treating 

8 physician with an ownership interest in a managed care organization that has been certified by the 

9 department." 

10 

11 Section 5. Section 39-71-318, MCA, is amended to read: 

12 "39-71-318. Hearings -- rules of evidence -- conduct -- EXCEPTION. ill The statutory and oommon 

13 law common-law rules of evidence do not apply to a hearing before the department under this chapter. 

14 (2) A EXCEPT FOR A HEARING BEFORE THE WORKERS' COMPENSATION COURT, A hearing 

15 under this chapter may be conducted by telephone or by videoconference." 

16 

17 Section 6. Section 39-71-401, MCA, is amended to read: 

18 "39-71-401. Employments covered and employments exempted. (1) Except as provided in 

19 subsection (2), the Workers' Compensation Act applies to all employers, as defined in 39-71-117, and to 

20 all employees, as defined in 39-71-118. An employer who has any employee in service under any 

21 appointment or contract of hire, expressed or implied, oral or written, shall elect to be bound by the 

22 provisions of compensation plan No. 1, 2, or 3. Each employee whose employer is bound by the Workers' 

23 Compensation Act is subject to and bound by the compensation plan that has been elected by the 

24 employer. 

25 (2) Unless the employer elects coverage for these employments under this chapter and an insurer 

26 allows Slcl€fl an election, the Workers' Compensation Act does not apply to any of the following 

27 employments: 

28 (a) household and domestic employment; 

29 (b) casual employment as defined in 39-71-116; 

30 (c) employment of a dependent member of an employer's family for whom an exemption may be 

~na Legislative council 
- 11 - HB 200 



54th Legislature HBO2OO.O5 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

claimed by the employer under the federal Internal Revenue Code; 

(d) employment of sole proprietorsL et working members of a partnership, or working members of 

a member-managed limited liability company, except as provided in subsection (3); 

(e) employment of a broker or salesman performing under a license issued by the board of realty 

regulation; 

(f) employment of a direct seller engaged in the sale of consumer products, primarily in the 

customer's home; 

(g) employment for which a rule of liability for injury, occupational disease, or death is provided 

under the laws of the United States; 

(h) employment of f1f1¥ .!'! person performing services in return for aid or sustenance only, except 

employment of a volunteer under 67-2-105; 

(i) employment with f1f1¥ .!'! railroad engaged in interstate commerce, except that railroad 

construction work is included in and subject to the provisions of this chapter; 

(j) employment .as an official, including a timer, referee, or judge, at a school amateur athletic 

event, unless the person is otherwise employed by a school district; 

(kl f1f1¥ employment of a person performing services as a newspaper carrier or free-lance 

correspondent if the pernon performing the services or a parent or guardian of the person performing the 

services in the case of a minor has acknowledged in writing that the person performing the services and 

the services are not covered. As used in this subsection, "free-lance correspondent" is a person who 

submits articles or photographs for publication and is paid by the article or by the photograph. As used in 

this subsection, "newspaper carrier": 

(i) is a person who provides a newspaper with the service of delivering newspapers singly or in 

bundles; but 

(ii) does not include an employee of the paper who, incidentally to the employee's main duties, 

carries or delivers papers. 

(I) cosmetologist's services and barber's services as defined in 39-51-204( 1 )(I); 

(m) a person who is employed by an enrolled tribal member who 013erates or an association, 

business, corporation, or other entity that is at least 51 % owned by an enrolled tribal member or members, 

whose business is conducted solely within the exterior boundaries of an Indian reservation~ 

(n) an officer of a quasi-public or a private corporation or manager of a manager-managed limited 
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liability company who qualifies under one or more of the following provisions: 

2 (i) the officer or manager is engaged in the ordinary duties of a worker for the corporation or the 

3 limited liability company and does not receive any pay from the corporation or the limited liability company 

4 for performance of the duties; 

5 (ii) the officer or manager is engaged primarily in household employment for the corporation or the 

6 limited liability company; 

7 (iii) the officer or manager owns 20% or more of the number of shares of stock in the corporation 

8 or owns 20% or more of the limited liability company; or 

9 (iv) the officer or manager is the spouse. child, adopted child. stepchild, mother, father. son-in-law, 

10 daughter-in-law. nephew, niece, brother, or sister of a corporate officer who owns 20% or more of the 

11 number of shares of stock in the corporation or who owns 20% or more of the limited liability company. 

12 (3) (a) A sole proprietor, et a working member of a partnership, or a working member of a 

13 member-managed limited liability company who represents to the public that the person is an independent 

14 contractor shall elect to be bound personally and individually by the provisions of compensation plan No. 

15 1, 2, or 3 but may apply to the department for an exemption from the Workers' Compensation Act. 

16 (b) The application must be made in accordance with the rules adopted by the department ANG. 

17 THERE IS NO FEE FOR THE INITIAL APPLICATION. ANY SUBSEQUENT APPLICATION MUST BE 

18 ACCOMPANIED BY A $25 APPLICATION FEE. THE APPLICATION FEE MUST BE DEPOSITED IN THE 

19 ADMINISTRATION FUND ESTABLISHED IN 39-71-201 TO OFFSET THE COSTS OF ADMINISTERING THE 

20 PROGRAM. The se13artR1ent RlB\' seny the a1313lieation only if it seterRlinos that the a1313lieant is not an 

21 inse13ensent eontraetor. 

22 (cl When an application is approved by the department, it is conclusive as to the status of an 

23 independent contractor and precludes the applicant from obtaining benefits under this chapter. 

24 (d) \/\'hen an eleetion of an e1rnR1ption is approves ey the se13artR1ent, the eleetion reR1ains effeetive 

25 ans the inele13enelent eontraetor retains the status as an ineloponelont eontraetor until the insepensent 

26 eontraetor notifies tho elepartRlent of an',' ehan§e in status ans pro·,·ieles a eleseription of present worl{ 

27 status. THE EXEMPTION, IF APPROVED. REMAINS IN EFFECT FOR 1 YEAR FOLLOWING THE DATE OF 

28 THE DEPARTMENT'S APPROVAL. TO MAINTAIN THE INDEPENDENT CONTRACTOR STATUS, AN 

29 INDEPENDENT CONTRACTOR SHALL ANNUALLY SUBMIT A RENEWAL APPLICATION. A RENEWAL 

30 APPLICATION MUST BE SUBMITTED FOR ALL INDEPENDENT CONTRACTOR EXEMPTIONS APPROVED 

~na Legislative counctl 
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AS OF OCTOBER JULY 1. 1995, OR THEREAFTER. THE RENEWAL APPLICATION AND THE $25 

2 RENEWAL APPLICATION FEE MUST BE RECEIVED BY THE DEPARTMENT AT LEAST 30 DAYS PRIOR TO 

3 THE ANNIVERSARY DATE OF THE PREVIOUSLY APPROVED EXEMPTION. 

4 (E) A PERSON WHO MAKES A FALSE STATEMENT OR MISREPRESENTATION CONCERNING 

5 THAT PERSON'S STATUS AS AN EXEMPT INDEPENDENT CONTRACTOR IS SUBJECT TO A CIVIL 

6 PENAL TY OF $1,000. THE DEPARTMENT MAY IMPOSE THE PENAL TY FOR EACH FALSE STATEMENT 

7 OR MISREPRESENTATION. THE PENALTY MUST BE PAID TO THE UNINSURED EMPLOYERS' FUND. THE 

8 LIEN PROVISIONS OF 39-71-506 APPLY TO THE PENALTY IMPOSED BY THIS SECTION. 

9 Will If the department denies the application for exemption, the applicant may contest the denial 

10 by petitioning for review of the decision by an appeals referee in the manner provided for in 39-51-1109. 

11 An applicant dissatisfied with the decision of the appeals referee may appeal the decision in accordance 

1 2 with the procedure established in 39-51-2403 and 39-51-2404. 

13 (4) (a) A~ corporation or a manager-managed limited liability company shall provide coverage 

14 for its officers ans etl=ler employees under the provisions of compensation plan No. 1, 2, or 3. i-lO'Never, 

15 pursuant to rules tl=le seI3artment wemul!jates ans suejeet in all eases to approval 19,; tl=le separtment, an 

16 officer of/\ quasi-public corporation, a private corporation. or a manager-managed limited liability company 

17 may elect not ta ee eeuns as an employee unser tl=lis el=lapter coverage for its corporate officers or 

18 managers. who are otherwise exempt under subsection (2). by giving a written notice.on a form pro>,•ises 

19 ey tl=le separtment, ser<JOG in the following manner: 

20 Ii) if the employer has elected to be bound by the provisions of compensation plan No. 1, by 

21 delivering the notice to the board of directors of the corporation or to the management organization of the 

22 manager-managed limited liability company emplo'ler ans to tl=le separtment; or 

23 Iii) if the employm has elected to be bound by the provisions of compensation plan No. 2 or 3, by 

24 delivering the notice to the board of directors of the corporation or to the management organization of the 

25 manager-managed limited liability company em13lo·,·er, to tl=le eepartment, and to the insurer. 

26 (bl If the emplover changes plans or insurers, the officer's employer's previous election is not 

27 effective and the effieef employer shall again serve notice as 13revieee to its insurer and to its board of 

28 directors or the management organization of the manager-managed limited liability company if the effieef 

29 employer elects Aet to be bound. 

30 fel-ifil The appointment or election of an employee as an officer of a corporation. a partner in a 
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- 14 - HB 200 



54th Legislature HB0200.05 

1 partnership, or a member in or a manager of a limited liability company for the purpose of e1celuding 

2 exempting the employee from coverage under this chapter does not entitle the officer. partner. member, 

3 or manager to eleet not to so 001md as an eR1J3loyee uneer this ehaJ3ter. In an11 ease, the offieer shall sign 

4 the notiee requiree 13y sueseetion (4Hal uneor oath or affirR1ation anEl is suejeet to the 13onalties for false 

5 swearing unEler 4 e 7 202 if the offieer falsifies tho notiee to exemption from coverage. 

6 +61-i.fil Each employer shall post a sign in the workplace at the locations where notices to employees 

7 are normally posted, informing employees about the employer's current provision of compensation 

8 insurance. A workplace is any location where an employee performs any work-related act in the course of 

9 employment, regardless of whether the location is temporary or permanent, and includes the place of 

10 business or property of a third person while the employer has access to or control over the place of 

11 business or property for the purpose of carrying on the employer's usual trade, business, or occupation. 

12 The sign must be provided by the department, distributed through insurers or directly by the department, 

13 and posted by employers in accordance with rules adopted by the department. An employer who purposely 

14 or knowingly fails to post a sign as provided in this subsection is subject to a $50 fine for each citation." 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

SeetioR 7. Soetion 39 71 40e, MCA, is aA1ended to road: 

"39 71 406. biabilit',' of eA1pleyer who eoRtraets worll out EXCEPTION. (11 An EXCEPT AS 

PROVIDED IN SUBSECTION (4), AN employer who oontraets 'A'ith an inElo13endent eontraetor to have work 

13erformed of a kind whieh that is a regular or a roourront 13art of the .,.,.ork of the trade, 13usiness, 

oeou13ation, er 13rofession of sueh Qlli em13loyor is liaele for tho 13ayment of benefits under this ehaJ3ter to 

the 0R113loyoos of tho eontraetor or the subeontraotor if tho eontraetor or subeontraotor has not 13ro13erly 

eoR113lioEl with tho eovorago requireffionts of tho V>Jorkor's WorlEors' Coffi13ensation Ast. Any An insurer ·,Yho 

13oeoffies liable for 13ayment of benoms rnay reeover tho arnount of benefits 13aid and to be 13aid and 

necessary 01113ensos frorn the eontraotor or sueeontraotor 13rirnarily liable therein. 

(21 Whore ~ an ernl)lo•;er eentraets to haYe any worlE to be done b•,· a eontraetori other than 

an inde13ondent eontraotor, and tho work so eontraeteEl to be done is a 13art or proeess in tho trade or 

business of tho o.R1J3loyer, then the ern13loyer is liable te 13a',' all benefits under this eha13ter to the saffie 

011tent as if the worl1 •;,•ere deno ,...,itheut the inter,·entien ef the eentraetor, and the werk so sentraeted to 

be done shall ™ not be eonstrued to be east1al ern13loyrnent. Where ~ an ern13lever eontraets ·nark 

to be done as speeifiea in tl'lis subseetien, tRe eentraetor and tJ:ie eontraetor's eFRJ3leyees stiall eoffie under 
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1 that f)lan af ean=tf)ensatien adof)ted by the en=tf)la·ter. 

2 (:31 Where YL!:].!ll an ernplayer eentraets any werk te be done, 1,¥helly er in part for the empleyer, 

3 by an independent cantracter, where Y!':.!:!.fil:l_ the 1A·erk se eantraeted te be dene is casual en=tplayment as te 

4 such !b_Q en=tplayer, thon the centractar shall eoeerne is the empleyer for the purpeses ef this chapter. 

5 (1) (Al AN EMPLOYER IS NOT LIABLE FOR INJURIES INCURRE[) BY ANYONE WORKl~IG FOR A~I 

6 INi::>EPEN[)E~IT CONTRACTOR IF Tl-IE EMPLOYER. AT Tl-IE TIME TI-IAT A CONTRACT IS EXECUTE[) WITI-I 

7 AN IN[)EPENi::>ENT CONTRACTOR, VERIFIES IN A NOTARIZE[) 'NRITING SIGNED BY BOTI-I Tl=IE EMPLOYER 

8 AND Tl-IE CONTRACTOR TI-IAT: 

9 (ll Tl-IE CONTRACTOR I-IAS PROVl[)E[) TO Tl-IE EMPLOYER A COPY OF Tl-IE CURRE~IT 

1 O INDEPHmHH CONTRACTOR EXEMPTIO~I ISSUE[) BY Tl-IE DEPARTME~IT PURSUANT TO :39 71 101 (:3l 

11 FOR Tl-IE TYPE OF 'NORK TI-IAT Tl-IE CO~ITRACTOR WILL BE i::>OING FOR Tl-IE EMPLOYER; AND 

12 (Ill Tl-IE CO~ITRACTOR: 

13 (A) I-IAS STATED, u~mER PENALTY OF PERJURY, TI-IAT Tl-IE CONTRACTOR WILL PERSOW\LLY 

14 PERFORM ALL OF Tl-IE 'NORK REQUIRED OF Tl-IE CO~ITR/\CTOR BY THE CONTRACT WITI-IOUT HIRING 

15 A~IY EMPLOYEE, ASSISTANT, OR SUBCONTRACTOR Wl-10 IS ~IOT COVERED BY WORK!CRS' 

16 COMPENSATIO~I INSURA~ICE; OR 

17 (8) I-IAS PF!OVIDED TO Tl-IE EMPLOYER A CERTIFICATE OF CURRE~IT WORKERS' 

18 COMPE~ISATION INSURANCE COVERAGE FOR Tl-IE CO~ITRACTOR'S EMPLOYEES. 

19 18) A PERSON Wl-10 MAKES A FALSE STATEMHIT OR MISREPRESENTATION IN CON~IECTION 

20 WITI-I THE \"lRITTEN STATEME~IT PROVIDED FOR IN SUBSECTlml (1)(Al IS SUBJECT TO A CIVIL 

21 PEN.O,LTY OF $1,000. Tl-IE OEPARTMENT MAY IMPOSE Tl-IE PENALTY FOR EACl=I FALSE STATEMENT 

22 OR MISl-lEPRESENTATION. Tl-IE PE~IALTY MUST BE PAI[) TO Tl-IE UNINSUl-lE[) EMPLOYERS' FUND. Tl-IE 

23 LIE~I PROVISIO~IS OF ;~g 71 eOe APPLY TO THE PEW\LTY IMPOSED BY TI-IIS SECTION. 

24 (§) IF A DISPUTE ARISES co~1crn~m1G WI-IETHER A~I EMPLOYER IS E~fflTLEO TO THE DEFENSE 

25 PROVIDEO IN SUBSECTIO~I (4), THE EMPLOYER I-IAS Tl-IE BURDEN OF PROVl~IG COMPLIANCE WITI-I Tl=IE 

26 PROVISIO~IS OF SUBSECTION (1)." 

27 

28 

29 

30 

Section 7. Section 39-71-432, MCA, is amended to read: 

"39-71-432. Definitions. As used in 39-71-433, the following definitions apply: 

11) "Business entity" means a business enterprise owned by a single person, corporation, 
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1 organization, business trust, trust, partnership, limited liability company, joint venture, association, or other 

2 business entity. 

3 {2) "Group" means two or more business entities that join together with the approval of the 

4 department to purchase individual workers' compensation insurance policies covering each business entity 

5 that is part of a group." 

6 

7 Section 8. Section 39-71-433, MCA, is amended to read: 

8 "39-71-433. Group purchase of workers' compensation insurance. ( 1) On receiving approval of 

9 the department, two or more business entities may join together to form a group to purchase individual 

10 workers' compensation insurance policies covering each member of the group. 

11 (2) To be eligible to join a new group that is forming, the department shall determine that a 

12 business entity is engaged in a business pursuit that is the same as or similar to the business pursuits of 

13 the other entities participating in the group. 

14 {3) The department shall establish a certification program for groups organized under this section 

15 and shall issue to eligible business entities certificates of approval that authorize formation and maintenance 

16 of a group. 

17 (4) The department by rule shall adopt forms, criteria, and procedures for the issuance of 

18 certificates of approval to groups under this section. 

19 (5) A group certified under this section may add additional members without approval from the 

20 department if the additional members meet the specific criteria identified in the original application and any 

21 modifications to the criteria, as approved by the department. 

22 {&}.!fil. A group certified under this section may purchase individual workers' compensation 

23 insurance policies covering each member of the group from any insurer authorized to write workers' 

24 compensation insurance in this state, except that the state fund, as defined in 39-71-2312, has the right 

25 to refuse coverage of a group and its plan of operation but cannot refuse coverage to an individual 

26 employer. Under an individual policy, the group is entitled to a premium or volume discount that would be 

27 applicable to a policy of the combined premium amount of the individual policies. 

28 +el-ill A group shall apportion any discount or policyholder dividend received on workers' 

29 compensation insurance coverage among the members of the group according to a formula adopted in the 

30 plan of operation for the group. 
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f-7-Hfil A group shall adopt a plan of operation that must include the composition and selection of 

2 a governing board, the methods for administering the group, the eligibility requirements to join the group, 

3 and guidelines for the workers' compensation insurance coverage obtained by the group, including the 

4 payment of premiums, the distribution of discounts, and the method for providing risk management. A 

5 group shall file a copy of its plan of operation with the department." 

6 

7 
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Section 9. Section 39-71-503, MCA, is amended to read: 

"39-71-503. ,l\dministration of fund -- appropriation. (1) The department shall administer the fund 

and shall pay all proper benefits to injured employees of uninsured employers. 

(2) Surpluses and reserves may not be kept for the fund. The department shall make Siclffi 

payments as that it considers appropriate as funds become available from time to time. The payment of 

weekly disability benefits takes preference over the payment of medical benefits. No lun:ip sun:i Lump-sum 

payments of future prcjected benefits, including impairment awards, may not be made from the fund. The 

board of investments shall invest the money of the fund, and the investment income must be deposited in 

the fund. The cost of administration of the fund must be paid out of the money in the fund. 

(31 The amounts necessary for the payment of benefits from this fund are statutorily appropriated, 

as provided in 17-7-502, from this fund." 

Section 10. Section 39-71-504, MCA, is amended to read: 

"39-71-504. Funding of fund -- option for agreement between department and injured employee. 

The fund is funded in the following manner: 

( 11 The department may require that the uninsured employer pay to the fund a penalty of either 

up to double the premium amount the employer would have paid on the payroll of the employer's workers 

in this state if the employer had been enrolled with compensation plan No. 3 or $200, whichever is greater. 

In determining the prerr ium amount for the calculation of the penalty under this subsection, the department 

shall make an assessment on how much premium would have been paid on the employer's past 3-year 

payroll for periods within the 3 years when the employer was uninsured. AA assessmc:At for pa•,roll paid 

by the uninsured en:iployer for any tin:ie prior to July 1, 1977, n:iay not be FAade. 

(2) fat The fund shall receive from an uninsured employer an amount equal to all benefits paid or 

to be paid from the fund to an injured employee of the uninsured employer. l=le-wev-er, the uninsured 

~ntana teafslativ11 council 
- 18 - HB 200 



54th Legislature HB0200.05 

eR'113lo 11er's liallility uAElor this sullseetioA (2)(aj R'IB'J' Rot e>rneed $60,000. 

2 !Ill The dollar liR'litatioA does Rot a1313ly to aA UAiAsured eFA13loyer's liallility to aA injured em13lo)·ee 

3 or the eR'113lo•1eo's llenefieiaries uAeler 39 71 509 or 39 71 61 e. 
4 (3) The department may determine that the $1,000 assessments that are charged against an 

5 insurer in each case of an industrial death under 39-71-902(1) shaH must be paid to the uninsured 

6 employers' fund rather than the subsequent injury fund. 

7 (4) The department may enter into an agreement with the injured employee or the employee's 

8 beneficiaries to assign to the employee or the beneficiaries all or part of the funds received by the 

9 department from the uninsured employer pursuant to subsection f2-t{at m." 
10 

11 Section 11. Section 39-71-507, MCA, is amended to read: 

12 "39-71-507. Department to order uninsured employer to cease operations -- noncompliance with 

13 order a misdemeanor -- coordination of remedies. 11) When the department discovers an uninsured 

14 employer, it shall order hlm the employer to cease operations until he the employer has elected to be bound 

15 by a compensation plan. 

16 (2) When the department discovers a person. business. or other entity functioning as a prime 

17 contractor that has subcontracted for the services of an uninsured employer, it may order the person, 

18 business, or other entity functioning as a prime contractor to eease CAUSE all operations PERFORMED BY 

19 THE UNINSURED EMPLOYER TO CEASE AT WORK SITES CONTROLLED BY THE PRIME CONTRACTOR until 

20 the uninsured employer has elected to be bound by a compensation plan. IF AFTER 3 BUSINESS DAYS 

21 FOLLOWING THE ORDER BY THE DEPARTMENT THE PERSON, BUSINESS, OR OTHER ENTITY 

22 FUNCTIONING AS A PRIME CONTRACTOR HAS NOT COMPLIED WITH THE ORDER. THE DEPARTMENT 

23 MAY ORDER THE PRIME CONTRACTOR TO CEASE ALL OPERATIONS AT THE AFFECTED WORKSITES. 

24 -(-2}@ An employer who does not comply with the department's order to cease operations is guilty 

25 of a misdemeanor. Each day of violation is a separate offense. The county attorney may prosecute a 

26 criminal action under this subsection in the county in which the violation occurs. Prosecution under this 

27 subsection does not bar the department from enforcing its order by a civil action. 

28 (4) A person. business, or other entity functioning as a prime contractor that does not comply with 

29 the department's order to cease all operations is guilty of a misdemeanor. Each day of violation is a 

30 separate offense. The county attorney may prosecute a criminal action under this subsection in the county 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

in which the violation occurs. Prosecution under this subsection does not bar the department from 

enforcing its order by a civil action. In addition, the department may assess a penalty against the person, 

business. or other entity functioning as a prime contractor of not more than $1.000 per day for each day 

of violation. 

~.tfil The department may institute and maintain in the name of the state, through the attorney 

general or the county attorney of the county in which the violation occurs, an action for an injunction order 

or other civil remedy in district court to enforce its order to cease operations. 

f4l-ifil The remedies provided in 39-71-506 and subsections {2) aRd (3) (31 through (5) of this 

section are not mutually exclusive and may be pursued concurrently." 

11 Section 12. Section 39-71-516, MCA, is amended to read: 

12 "39-71-516. District court venue and jurisdiction for independent cause of action. An injured 

13 employee or an employee's beneficiaries pursuing an independent cause of action pursuant to 39-71-515 

14 ffltlSt shall bring SHeR !he action in the district court in the district where the claimant resides or where the 

15 alleged violation occurred. The court may grant SHeR interim relief as that it considers appropriate, including 

16 but not limited to injunctive relief, attachment, or receivership. The court may request the workers' 

17 compensation iudge to determine the amount of recoverable damages due to the employee." 

18 

19 Section 13. Snction 39-71-710, MCA, is amended to read: 

20 "39-71-710. Termination of benefits upon retirement. ( 1) If a claimant is receiving disability or 

21 rehabilitation compensation benefits and the claimant receives social security retirement benefits or is 

22 eligible to receive full social security retirement benefits, the claimant is considered to be retired. When the 

23 claimant is considered retired, the liability of the insurer is ended for payment of 11','age supplement, 

24 permanent total disability, and rehabilitation compensation benefits. However, the insurer remains liable for 

25 temporary total disability benefits, any impairment award, and medical benefits. 

26 (2) If a claimant who is eligible to receive social security retirement benefits and is gainfully 

27 employed suffers a work-related injury, the insurer retains liability for temporary total disability benefits, 

28 any impairment award, and medical benefits." 

29 

30 Section 14. Section 39-71-721, MCA, is amended to read: 
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1 "39-71-721. Compensation for injury causing death -- limitation. ( 1) (a) If an injured employee dies 

2 and the injury was the proximate cause of ~ death, then the beneficiary of the deceased is entitled to 

3 the same compensation as though the death occurred immediately following the injury. A beneficiary's 

4 eligibility for benefits commences after the date of death, and the benefit level is established as set forth 

5 in subsection (2). 

6 (bl The insurer is entitled to recover any overpayments or compensation paid in a lump sum to a 

7 worker prior to death but not yet recouped. The insurer shall recover SHOO the payments from the 

8 beneficiary's biweekly payments as provided in 39-71-741(5). 

9 (2) To beneficiaries as defined in 39-71-116~M:l..l..l!J. through~ 11lli!l, weekly compensation 

10 benefits for an injury causing death are 66 2/3% of the decedent's wages. The maximum weekly 

11 compensation benefit may not exceed the state's average weekly wage at the time of injury. The minimum 

12 weekly compensation benefit is 50% of the state's average weekly wage, but in no event may it exceed 

13 the decedent's actual wages at the time of h+s death. 

14 (3) To beneficiaries as defined in 39-71-116~{e-H.1llitl and~ i1J.ill, weekly benefits must be 

15 paid to the extent of the dependency at the time of the injury, subject to a maximum of 66 2/3% of the 

16 decedent's wages. The maximum weekly compensation may not exceed the state's average weekly wage 

1 7 at the time of injury. 

18 (4) If the decedent leaves no beneficiary as elefineEl in 39 71 116, a lump-sum payment of $3,000 

19 must be paid to the decedent's surviving parent or parents. 

20 (5) If any beneficiary of a deceased employee dies, the right of SHOO the beneficiary to 

21 compensation under this chapter ceases. Death benefits must be paid to a surviving spouse for 500 weeks 

22 subsequent to the date of the deceased employee's death or until the spouse's remarriage, whichever 

23 occurs first. After benefit payments cease to a surviving spouse, death benefits must be paid to 

24 beneficiaries, if any, as defined in 39-71-116~ i±J.ihl through ~ 11lli!l-

25 (6) In all cases, benefits must be paid to beneficiaries, as ElefineEl in 39 71 116. 

26 (7) Benefits paid under this section may not be adjusted for cost of living as provided in 39-71-702. 

27 (81 Netwitt:JstanEling sllsseetiens 12) anEl 13), eeginning dilly 1, 1987, tt:JrellgR dllne 30, 1991, tt:Je 

28 A1a11iA1llFfl weekly e0Al130nsati0n eenefits fer injmy eallsing Eleath A1ay net eneeeEl tt:Je state's a11era§e 

29 weekly wage ef $ 299 estaslisl:ieEl dllly 1, 1986. Beginning dllly 1, 1987, tl:irellgl'l dllnc 30, 1991, tl:ie 

30 minimllFfl Yt"eel<ly e0FA13ensatien for injmy eallsing deatl:i sl:iall se $149.eO, wt:iiet:i is e0% ef tt:Je state's 

~na Le11lstative councll 
- 21 - HB 200 



54th Legislature HB0200.05 

1 aYera§e •.veel~lv wage established July 1, 108e, but iA 11_0 eveAt ma·t it mrneed the doeedeAt's actual wages 

2 at the time of death." 

3 

4 Section 15. Section 39-71-723, MCA, is amended to read: 

5 "39-71-723. I-low compensation to be divided among beneficiaries. Compensation due to 

6 beneficiaries S-Rall mus! be paid to the surviving spouse, if any, or if none, then divided equally among or 

7 for the benefit of the children. In cases -wJctere in which beneficiaries are a surviving spouse and stepchildren 

8 of Stl€f\ the spouse, the compensation S-Rall must be divided equally among all beneficiairies. Compensation 

9 due to beneficiaries as defined in 39-71-116f3l+el-~ and ~ i1JJiL -wJctere when there is more than 

1 0 one, S-Rall must be divided equitably among them, and the question of dependency and amount thereof shall 

11 ee i§. a question of fact for determination by the department." 

12 

13 Section 16. Siiction 39-71-737, MCA, is amended to read: 

14 "39-71-737. Compensation to run consecutively -- exceptions. Compensation S-Rall must run 

15 consecutively and not concurrently, and payment S-Rall may not be made for two classes of disability over 

16 the same periodL except that impairment awards and auxiliary rehabilitation benefits may be paid 

17 concurrently with other classes of benefits, □Ad wage su1313lemeAt □Ad 13artial rehabilitatioA beAefits may 

18 be 13aid coAeurreAtly." 

19 

20 Section 17. Section 39-71-902, MCA, is amended to read: 

21 "39-71-902. Fund to receive payment from insurer for each death under chapter -- assessment of 

22 insurers. (1) In e¥OfY each case of the death of an employee under this chapter, the insurer shall pay to the 

23 fund the sum of $1,000. In addition, the department may assess e¥OfY each insurer an amount not to 

24 exceed 5% of the compensation paid in Montana in the preceding fiscal year. The assessment must be 

25 transmitted annually to the subsequent injury fund by the employer or insurer. The board of investments 

26 shall invest the money of the fund, and the investment income must be deposited in the fund. The cost of 

27 administration of the fund must be paid out of money in the fund. 

28 (2) When, in the judgment of the department, the amount of money in the subsequent injury fund 

29 is such that there is a surplus above and beyond projected liabilities and administrative costs, the 

30 department may at its discretion suspend or reduce further collection of assessments for a period of time 
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determined by the department." 

Section 18. Section 39-71-1108, MCA, is amended to read: 

"39-71-1108. Physician self-referral prohibition. ill Unless authorized by the insurer, a treating 

physician may not refer a claimant to a health care facility at which the physician does not directly provide 

care or services when the physician has an investment interest in the facility, unless there is a 

demonstrated need in the community for the facility and alternative financing is not available. The insurer 

or the claimant is not liable for charges incurred in violation of this section. 

(2) Subsection 11) does not apply to care or services provided directly to an injured worker by a 

treating physician with an ownership interest in a managed care organization that has been certified by the 

department." 

Section 19. Section 39-71-2103, MCA, is amended to read: 

"39-71-2103. Employer permitted to carry on business and settle directly with employee -

individual liability. ( 1) If sti6ff the employer making sti6ff the election shall se 1§ found by the department 

and the Montana self-insurers guaranty fund to have the requisite financial ability to pay the compensation 

and benefits in this chapter pre,•ided for, then the department, with the concurrence of the guaranty fund, 

shall grant to the employer permission to carry on His business for the fu.eal year within which sti6ff the 

election is made and sti6ff proof filed, or the remaining portion of sti6ff the fu.eal year, and to make sti6ff 

payments directly to His the employees as they may become entitled to receive the s-ame payments. 

(2) Each individual employer in an association, corporation, limited liability company, or organization 

of employers given permission by the department to operate as self-insured under plan No. 1 of this chapter 

is jointly and severally liable for all obligations incurred by the association, corporation, limited liability 

company, or organization under this chapter. An association, corporation, limited liability company, or 

organization of employers given permission to operate as self-insured ffiHSt shall maintain excess liability 

coverage in amounts and under sti6ff conditions as provided by rules of the department." 

28 Section 20. Section 39-71-2411, MCA, is amended to read: 

29 "39-71-2411. Mediation procedure. (1) Except as otherwise provided, a claimant or an insurer 

30 having a dispute relating to benefits under chapter 71 or 72 of this title may petition the department for 
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mediation of the dispute. 

2 (2) A party may take part in mediation proceedings with or without representation. 

3 (3) The mediator shall review the department file for the case and may receive any additional 

4 documentation or argument either party submits. 

5 (4) The mediator shall request that each party offer argument summarizing the party's position. 

6 A party's argument rnust fully present the party's case. The argument is not limited by the rules of 

7 evidence. 

8 (5) After the parties have presented all their information and argument to the mediator, fie the 

9 mediator shall recommend a solution to the parties within a reasonable time to be established by rule. 

1 0 (6) A party shall notify the mediator within 4& ~ 25 days of the mailing of His the mediator's 

11 report whether the party accepts the mediator's recommendation. If either party does not accept the 

12 mediator's recommendation, the party may petition the workers' compensation court for resolution of the 

13 dispute. 

14 (7) (a) If a mediator determines that either party failed to cooperate in the mediation process, the 

15 mediator shall prepare a written report setting forth the determination and the grounds for the 

16 determination. The report must be mailed to the parties and to the workers' compensation court. Unless 

17 a party disputes the determination as set forth in subsection (7)(c), the parties shall repeat the mediation 

18 process, but only one time. 

19 (b) A mediator may determine that a party has failed to cooperate in the mediation process only 

20 if the party failed to: 

21 (i) supply information or offer a summary of the party's position as reasonably requested by the 

22 mediator; 

23 (ii) attend scheduled mediation conferences unless excused by the mediator; or 

24 (iii) listen to and review the information and position offered by the opposing party. 

25 (c) If a party disputes a mediator's determination that the party failed to cooperate in the mediation 

26 process, the party may file a petition with the workers' compensation court. Upon receipt of a petition, the 

27 court shall summon the parties and the mediator to determine by oral discussion whether the mediator's 

28 determination of noncooperation is supportable. If the court finds that the mediator's determination is 

29 supportable, the court may order the parties to attempt a second time to mediate their dispute." 

30 
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1 Section 21. Section 39-71-2905, MCA, is amended to read: 

2 "39-71-2905. Petition to workers' compensation judge. A claimant or an insurer who has a dispute 

3 concerning any benefits under chapter 71 of this title may petition the workers' compensation judge for 

4 a determination of the dispute after satisfying dispute resolution requirements otherwise provided in this 

5 chapter. In addition, the district court that has jurisdiction over a pending action under 39-71-515 may 

6 request the workers' compensation judge to determine the amount of recoverable damages due to the 

7 employee. The judge, after a hearing, shall make a determination of the dispute in accordance with the law 

8 as set forth in chapter 71 of this title. If the dispute relates to benefits due to a claimant under chapter 71, 

9 the judge shall fix and determine any benefits to be paid and specify the manner of payment. After parties 

10 have satisfied dispute resolution requirements provided elsewhere in this chapter, the workers' 

11 compensation judge has exclusive jurisdiction to make determinations concerning disputes under chapter 

12 71, except as provided in 39-71-317 and 39-71-516. The penalties and assessments allowed against an 

13 insurer under chapter 71 are the exclusive penalties and assessments that can be assessed by the workers' 

14 compensation judge against an insurer for disputes arising under chapter 71." 

15 

16 Section 22. Section 39-72-601, MCA, is amended to read: 

17 "39-72-601. Medical panel. ( 1) The department shall develop a list of physicians to serve on the 

18 occupational disease medical panel. The list may include physicians nominated by the board of medical 

19 examiners. A physician on the panel must be certified by fli5 the physician's specialty board or be eligible 

20 for certification in the specialty area appropriate to the claimant's condition in relation to this chapter. 

21 (2) The department shall select a panel physician to examine a claimant, as required. The 

22 department shall appoint, as required, ene FABFflller ef the J;Janel te Ile the ohairfflan a physician as the 

23 presiding officer." 

24 

25 Section 23. Section 39-72-602, MCA, is amended to read: 

26 "39-72-602. Insurer may accept liability -- procedure for medical examination when insurer has not 

27 accepted liability. (1) An insurer may accept liability for a claim under this chapter based on information 

28 submitted to it by a claimant. 

29 (2) In order to determine the compensability of claims under this chapter when an insurer has not 

30 accepted liability, the following procedure must be followed: 
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(a) The department shall direct the claimant to a member of the medical panel for an examination. 

2 The panel member shall conduct an examination to determine whether the claimant is totally disabled and 

3 is suffering from an or:cupational disease. The panel member shall submit a report of His the member's 

4 findings to the department. 

5 (b) Either the claimant or the insurer may, within 20 days after the receipt of the report by the first 

6 panel member, request that the claimant be examined by a second panel member. If a second examination 

7 is requested, the department shall direct the claimant to a second panel member who shall conduct an 

8 examination to determine whether he believes the claimant is totally disabled and is suffering from an 

9 occupational disease. The panel member shall submit a report of His the member's findings to the 

1 0 department. When a seeond ei1amination has been req1:1ested, the reports of the eHaminations shall i3e 

11 submitted to three mo1110ors of the medical panel fer re•,iew. /\ The medical panel member er the panel 

12 may, in order to assist the panel member er the panel in reaehing reach a conclusion, consult with the 

13 claimant's attending physician. The reports from the two examining physicians must be sent by the 

14 department to the presiding officer of the panel. The three 13anel meR1bers presiding officer shall issue a 

15 report concerning the claimant's physical condition and whether the claimant is suffering from an 

16 occupational disease. 

17 (c) ill If a second examination is not requested, the department shall issue its order determining 

18 whether the claimant is entitled to occupational disease benefits based on the report of the first examining 

19 physician. 

20 .llil If a second examination is requested, the department shall issue its order based on the report 

21 of the three memi3ers of the medical 13anel presiding officer. 

22 (di Fer the pur13ese of reviewing the reports o-f the ei1aminati0ns and iss1:1in9 ti'le rnpert 1:1nder 

23 subseetien I2)(b), the three members ef the medieal 13anel shall be the two memi3ers of the panel whe 

24 eJ£amined the elaimant and the panel ehairman. If the panel chairman presiding officer has examined the 

25 claimant, the panel ehair-fflafl department shall appoint another R1ember ef the medieal panel ta i3e tho third 

26 member presiding officer." 

27 

28 Section 24. Section 39-72-612, MCA, is amended to read: 

29 "39-72-612. Hearing and appeal to workers' compensation judge. (1) Within 20 days after the 

30 department has issued its order of determination as to whether the claimant is entitled to benefits under 
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1 this chapter, a party may request a hearing. In order to perfect an appeal to the workers' compensation 

2 judge, the appealing party shall request a hearing before the department. The department shall grant a 

3 hearing, and the which may be conducted by telephone or by videoconference. The department's final 

4 determination may not be issued until after the hearing. 

5 (2) Appeals from a final determination of the department must be made to the workers' 

6 compensation judge within 30 days after the department has issued its final determination. The judge, after 

7 a hearing held pursuant to 39-71-2903 and 39-71-2904, shall make a final determination concerning the 

8 claimant's claim. The judge may overrule the department only on the basis that the department's 

9 determination is: 

10 (a) in violation of constitutional or statutory provisions; 

11 (b) in excess of the statutory authority of the agency; 

12 le) made upon unlawful procedure; 

13 (d) affected by other error of law; 

14 (el clearly erroneous in view of the reliable, probative, and substantial evidence on the whole 

1 5 record; or 

1 6 (f) arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted exercise 

1 7 of discretion." 

18 

19 NEW SECTION. Section 25. Saving clause. [This act] does not affect rights and duties that 

20 matured, penalties that were incurred, or proceedings that were begun before [the effective date of this 

21 act]. 

22 

23 NEW SECTION. Section 26. Severability. If a part of [this act] is invalid, all valid parts that are 

24 severable from the invalid part remain in effect. If a part of [this act) is invalid in one or more of its 

25 applications, the part remains in effect in all valid applications that are severable from the invalid 

26 applications. 

27 

28 NEW SECTION. Section 27. Applicability. (1) [Section +Q m applies retroactively, within the 

29 meaning of 1-2-109, to all occurrences beginning after October 1, 1977. 

30 (2) [Section 4-8 lll applies retroactively, within the meaning of 1-2-109, to all occurrences 
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beginning after October 1, 1973. 

2 (3) [Sections 5 and -2a 241 apply to hearings or appeals requested on or after [the effective date 

3 of this act]. 

4 

5 NEW SECTION. Section 28. Effective dates. (1) [Sections 5, 13, 22, and 213 throu§h 28 12, 21, 

6 AND 24 THROUGH 27 and this section] are effective on passage and approval. 

7 (2) [Sections 1 through 4, 6 throu§h 12, 14 throu§h 21, 23, and 24 11, 13 THRO! IGH ?O, ?2, 

8 A~m 23] are eHeetive Oetober 1, 4--99& AND 6 ARE EFFECTIVE JULY 1, 1995. 

9 (3) !SECTIONS 7 THROUGH 11, 13 THROUGH 20, 22, AND 23] ARE EFFECTIVE OCTOBER 1, 

10 1995. 

11 -END-
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