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INTRODUCED BY _MV.iu

BY REQUEST OF THE DEPARTMENT OF COMMERCE

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAW RELATING TC OUTHTTERS
AND GUIDES; CREATING THE MASTER GUIDE LICENSE; REVISING LICENSING REQUIREMENTS AND
QUALIFICATIONS FOR OUTFITTERS AND GUIDES; REQUIRING SUBMISSION OF AN AREA OPERATING
PLAN FOR OUTFITTERS AND ESTABLISHING A SYSTEM FOR REVIEW OF THE PLAN; REVISING DUTIES
AND LIABILITIES RELATED TO OUTFITTING TO INCLUDE MASTER GUIDES; REVISING QUALIFICATIONS
AND CONDITIONS APPLICABLE TO OUTFITTER-SPONSORED CLASS B-10 AND B-11 LICENSES;
ALLOWING THE BOARD OF OQUTFITTERS TO HIRE QUALIFIED INVESTIGATORS; GRANTING THE
EXECUTIVE DIRECTOR OF THE BOARD OF QUTFITTERS AND BOARD INVESTIGATORS EX OFFICIO
WARDEN STATUS; AMENDING SECTIONS 37-47-101, 37-47-201, 37-47-301, 37-47-302, 37-47-303,
37-47-304, 37-47-305, 37-47-306, 37-47-307, 37-47-341, 37-47-343, 37-47-345, 37-47-401,
37-47-402, 37-47-403, 37-47-404, 87-2-511, AND 87-1-503, MCA; REPEALING SECTIONS 37-47-102
AND 37-47-309, MCA; AND PROVIDING EFFECTIVE DATES AND A TERMINATION DATE.”

STATEMENT OF INTENT

A statement of intent is required for this bill because rulemaking authority is granted to the board
of autfitters in 37-47-201 requiring the board to establish qualifications for two levels of guides and to
review proposed operating area plans and changes to operating area plans.

The legislature intends that at a minimum the rules on master guide gqualifications address
experience, and if the board considers it appropriate, additional training and a qualifying examination to
ensure that licensed master guides are qualified to safely provide services for compensation to clients of
the endorsing outfitter.

The legislature intends that rules on operating area plans be directed toward a reduction in new

commercial uses of areas by outfitters when the new uses will conflict with existing uses of the areas.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
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Section 1. Section 37-47-101, MCA, is amended to read: .
"37-47-101. Definitions. As used in this chapter, unless the context requires otherwise, the
following definitions apply:

{1) "Accompany" means to ga with or be together with a participant as an escort, companion, or

other service provider, with an actual physical presence in the area where the activity is being conducted

and within sight or sound of the participant at any time during the furnishing of service.

{2) "Board" means the board of outfitters provided for in 2-15-1883.
3) "Consideration” means something of value given or done in exchange for something of value

given or dane by another.

+24{4) "Department” means the department of commerce provided for in Title 2, chapter 15, part

18.

() "Guide" means a person who is employed by or who has contracted independently with a

licensed outfitter and who accompanies a participant during outdoor recreational activities that are directly

related to activities far which the outfitter is licensed.

£3}{6) "License year" means that period eemmeneing beginning January 1 and ending December
31 of the same year.

(7) "Master guide" means a guide who has met experience, training, and testing qualifications for

designation as a master quide, as set by board rule.

{4}(8) "Nonresident" means a perscon other than a resident.

+B3(8) "Outfitter” means any person, except a person providing services on real property that ke

the person owns for the primary pursuit of bona fide agricultural interests, whos:

b+ for consideration provides any saddle or pack animal;_facilities; camping equipment; vehicle,
watercraft, or other conveyance; or personal service ferhunting-orfishing partios—ereamping-equipment:

; - 7 for any person to hunt, trap, capture, take, ef kill_pursue, or

retrieve any varmint, predator, or game, including fish, and who accompanies sueh-a-party-of that person,

either part or all of the way, on an expedition for any of these purposes or supervises a licensed guide or

master quide in accempanying_that person:.
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13 {8}(11) "Resident" means a person who qualifies for a resident Moantana hunting or fishing license

14 under 87-2-102."

16 NEW SECTION. Section 2. Shuttle and rental services -- exemption. {1} Nothing in this chapter
17 prohibits the furnishing of shuttle or rental services as long as those services do not include in-field

18 assistance to a customer.

19 {2) In-field assistance includes but is not limited to:

20 {a) setting up a camp;

21 (b} fieid instruction for the activity to be conducted by the customer; or

22 {c] other services considered to be services of an outfitter, as defined in 37-47-101.

23

24 Section 3. Section 37-47-201, MCA, is amended to read:

25 "37-47-201. Powers and duties of board relating to outfitters, guides, and master guides. The

26  board shall:

27 {1) prepare and publish an information pamphlet whish that contains the names and addresses of
28 all licensed outfitters. This pamphlet must be available for free distribution as early as possible during each
29 calendar year but not later than the second Friday in March. The pamphlet shall must contain the names

30 and addresses of only those outfitters who have a valid license for the current license year.
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(2) cooperate with the federal government in matters of mutual concern regarding the business of
outfitting and guiding in Montana;
(3) enforce the provisions of this chapter and rules adopted pursuant to this chapter;

(4) establish outfitter standards, and-prefessieral guide standards, and master guide standards;

(5} adopt:
(a) rules of procedure;
{b) rules to administer and enforce this chapter, including but-netlimited-te rules prescribing all

requisite qualifications for licensure as an_outfitter, guide, or master guide. Fhese—guatifieatens

Qualifications for outfitters must include training, testing, experience in activities similar to the service to
be provided, knowledge of rules of governmental bodies pertaining to outfitting; and condition and type of

gear and equipment,_and the filing of an operating area plan.

(c) any reasonable rules, not in conflict with this chapter, necessary for safeguarding the public

of qualification and licensure under _this chapter for any person practicing or offering to practice as an

outfitter, quide, or master guide;

(d) rules specifying standards for review and approval of proposed new operating area plans or the

proposed axpansion of an existing operating area plan in order to determine if the proposal will increase

axisting use or cause an undue conflict with existing use of the area. The board may not approve a new

operating area plan or the proposed expansion of an existing operating area plan if it finds that the grogosal

will cause an undue conflict with existing use of the area. Approval is not required when part ar all of an

existing operating area plan is transferred from gne licensed outfitter to another licensed outfitter if the

transfer will not increase existing use of the area.

{6) hold hearings and proceedings to suspend or revoke licenses of outfitters, and—professional

guides, and master guides for due cause.”

Section 4. Section 37-47-301, MCA, is amended to read:
"37-47-301. License required -- services performed -- standards. (1} A person may not act as an

outfitter, erprefessienal guide, or master quide or advertise as or otherwise represant to the public that the

person is an outfitter,_guide, or master guide without first securing a license in accordance with the
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provisions of this part.

(2} Whenever an outfitter is engaged by any-persen a participant, the outfitter shall keep and
submit records as required by the board.

{3) Outfitters—pretessional and guides, master guides, and their other employees of an outfitter
may not shoot, kill, or take big game animatls for or in competition with those employing them while acting
uhrdaremployment as outfitters, erprefessional guides, master gquides, or employees of an outfitter.

{4) Outfitters utilizing lands under the control of the United States government shall obtain the

proper permits required by the government office responsible for the area in which the outfitter intends to
operate and shall comply with environmental protection standards established for these lands.

(b) Outfitters may not willfully and substantially misrepresent their facilities, prices, equipment,
services, or hunting or fishing opportunities.

{6) Outfitters and their employees, agents, and representatives shall take every reasonable measure

to provide their advertised services to their clients.

master quide who does not hold a current license as pravided under this part.

{8} The operating area of a licensed outfitter, as set out in the outfitter's operating area plan

pursuant to 37-47-304, constitutes the limit of opserations for that outfitter and for any guide or master

quide hired or retained by the outfitter. The conduct of outfitting outside the limits of the operating area

plan is considered outfitting without a license and is punishable as provided in 37-47-344(2)."

Section 5. Section 37-47-302, MCA, is amended to read:

"37-47-302. Outfitter’'s qualifications. Eaeh An applicant for ard-heldareif an outfitter's license
or amy renewal of a license shall must meet the following qualifications:

{1} be apersenofatleast 18 years of age whe-is or older, be physically capable and mentally
competent to perform the duties of an outfitter,_and meet experience, training, and testing requirements
as prescribed by #he board rule;

{2} own or hold under written lease or represent a company, corporation, or partnership who owns
or holds under written lease the equipment and facilities as that are necessary to provide the services

advertised, contracted for, or agreed upon between the outfitter and the outfitter’s clients (all equipment

-5.
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and facilities are subject to inspection at all reasonable times and places by the board or its designated
agent);
(3} be-apersen—whe-has have demonstrated a respect for and compliance with the laws of any

state or of the United States and all rules promulgated under those laws as related to matters—of fish and

game, conservation of natural resources, and preservation of the natural ecosystem without pollution of

the ecosystem;
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{6} have not, at any time, practiced fraud, deception, or material misrepresentation in procuring
11 any previous outfitter’s, prefessieral guide’s, master quide’s, or conservation license from the state of
12 Montana;

13 {6}(6) have not, at any time, promulgated any false or misleading advertising relating to the

14 business of outfitting;

25 Section 6. Section 37-47-303, MCA, is amended to read:

26 "37-47-303. Profeesional Guide’s and master guide’s qualifications. (1) An applicant for a
27  professional guide’s or master quide’s license shalt must meet the following requitements qualifications:

28 (a} be aperson-of-atieast 18 years of age whe-is or older and be physically capable and mentally

29 competent to perform the duties of a prefessieral guide or_ master guide;

30 {b) be endorsed and recommended by an outfitter with a valid license;
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@ntmﬂ Legisiative Councll



54th Legislaturz LC0118.01

—

O W W ~N O ;M s WM

-—

been issued a valid wildlife conservation license; and

[d} possess a current cardiopulmonary resuscitation card, a first-aid card, or an equivalent card

issued by a board-approved certifying agency.

the requirements listed in subsection (1), an applicant for licensure as a master guide must meet additional

experience requirements, to be set by board rule, and may be required to show proof of training or pass

a qualifying examination when required by board rule.”

Section 7. Section 37-47-304, MCA, is amended to read:

"37-47-304. Application. {1) Each applicant for an outfitter’'s, erprefessienat guide’s, or master
quide’s license shall make application for license uper gn a form te—be prescribed and furnished by the
board.

{2} The application for an goutfitter’s licensg whieh-shal must include:

{a} the applicant’s full name, residence, address, conservation license number, driver’s license
number, birth date, physical description, and telephone number;

(b} the address of the applicant’s principal ptace of business in the state of Montana;

{c) the amount and kind of property and equipment owned and used in the outfitting business of
the applicant;

{d) the experience of the applicant, including years of experience as an outfitter, erprofassionat

guide, or master guide; the applicant’s knowledge of areas in which the applicant has operated and intends

to operatey; and the applicant’s ability to cope with weather conditions and terrain;
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{e) a signed statement of the licensed outfitter By-whom-the-prefessienal-guide-is for each guide

and master guide to be employed or retained as an independent contractor stating that the prefessienal

guide or master quide is infaet to be employed erretairod-as—an-independent-eentractor by the outfitter
and stating that the outfitter recommends the apglieant guide or master guide for the—applisarts
quakfieations licensure;

(i an affidavit by the outfitter to the board that the equipment listed on the application is in fact

owned or leased by the applicant, is in good operating condition, and is sufficient and satisfactory for the
services advertised or contemplated to be performed by the applicant;

{g) a statement of the maximum number of guests participants to be taker accompanied at any
one time;

{h) the written approval of the appropriate agency or landowner on whose lands the applicant will
provide services or establish hunting camps-; and

{i) an operating area plan that specifies the boundaries of the proposed gperation, stating when

applicable:

(i) the name and portion of river;

{ii} the county of location;

(iii) the legal owner of the property;

{iv) tha name of the ranch;

{v) the proposed service, including the type of game sought;

{vi) the name of the agency granting use authority; and

{vii) other means of identifying boundaries as established by board rule.

+2}(3) Applications for an outfitter’s license must be in the name of an individual perscn only.
Applications involving corporations, proprietorships, or partnerships must be made by one individual person
who qualifies under the provisions of this part. Any A license issued pursuant to this part must be in the
name of that person. The license must specifically state that the license is issued for the use and benefit
of the named corporation, proprietorship, or partnership involved. Any revocation or suspension of a license

is binding upan the individual person and the corporation, proprietorship, or partnership for the use and

benefit of which the license was originally issued.
{3}(4) Application must be made to and filed with the board.

£41(5) Only one application for an outfitter’s license may be made in any eae license year. If any
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an application is denied, subsequent applications by the same applicant for the license year involved are

void, except as provided in 37-47-308."

Section 8. Section 37-47-305, MCA, is amended to read:

"37-47-305. Qutfitter's examination. Each applicant for an outfitter’s license shall, after meeting

the experience and training specifications and other qualifications set by this chapter or rules adopted

pursuant to this chapter, is entitled to take and must pass a standard examination administered by the

board or its agent. The examination must require genera! and sufficient knowledge displaying and indicating
ability to perform the services contempiated with efficiency and with safety to the health and welfare of
persors—employing-the—services participants. The examination must test the applicant’s knowledge of
subjects that apply to the type of license applied for and may include the following subjects:

(1) federal and state fish and game laws and regulations;

{2) practical woodsmanship;

(3) general knowledge of big game;

(4} field preparation of trophies;

{5) care of game meat;

{6) use of outfitter’s gear as listed on the application;

{7} knowledge of area and terrain;

(8) knowledge of firearms;

{9) federal and state regulations as applicable to outfitting;

{10} first aid;

{11} hoat safety;

{12) water safety;

{13) care and safety of livestock."”

Section 9. Section 37-47-306, MCA, is amended to read:

"37-47-306. Fees. (1) The board shall establish fees commensurate with costs as provided in
37-1-134.

{2) Applications sha#l must be accompanied by a license fee as specified by the board rule.

{3) If a nonresident resides in a state requiring residents of the state of Montana to pay in excess
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of the amount established by the board for a similar license, the fee for ewsh the nonresident outfitter's,

erprofossienal guide’s, or master guide’s license shal must be the same amount as the higher fee charged

in the state where the nonresident resides.
{4) The license fees must be depasited in the state special revenue fund and must be used by the
board to investigate the applicant, to enforce this part, and for administrative costs, subject to

37-1-101(6)."

Section 10. Section 37-47-307, MCA, is amended to read:
"37-47-307. Investigation of applicant -- issuance or denial of license. (1) The board shall

investigate each applicant for an outfitter's, erprefessional guide’s, or master guide’s license and determine

the applicant’s qualifications.
(2) The board may deny or refuse to issue any new license or to renew any previous license if the

applicant does not meet the qualifications stated in this seetier chapter or rules adopted pursuant to this

chapter. In the event that any application for license is denied or refused, the board shall immediately notify

the applicant, setting forth in the notice the grounds upon which the denial or refusal is based.

4} A licensee in good standing is entitled to a new license for the ensuing license year upon

complying with the provisions of this chapter are

or rules adopted pursuant to this chapter and upon completing an application for license renewal on a form

provided by the board.”

NEW SECTION. Section 11. License for previously licensed guide. The board shall issue a guide's
license to an applicant who meets the following qualifications as of July 1, 1995:

{1) previous licensure as a guide in this state and practice as a guide for at least one season, as

defined by board rule;
{2) payment of a license fee; and
(3) submission of a current cardiopulmonary resuscitation card, a first-aid card, or an eguivalent card

issued by a board-approved certifying agency.
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Section 12, Section 37-47-341, MCA, is amended to read:
*37-47-341. Grounds for denial, suspension, or revocation of license. Ewery A license or right to

apply for and hold the a license issued under this part may be denied, suspended, or revoked or other

disciplinary conditions may be applied upon any of the following grounds:

(1) having ceased to meet all of the gualifications for holding a license, as _required under this

chapter and rules adopted pursuant to this chapter;

(2) fraud or deception in procuring a license;

{3) frauduient, untruthful, or misleading advertising;

(4} having pleaded guilty to or been adjudged by a court guilty of a felony, including a case in
which the sentence is suspended or imposition of the sentence is deferred, unless civil rights have been

restored pursuant to law;.__A person may not apply for or hold an outfitter's, guide’s, or master _guide’s

license during any period of time in which a sentence for a felony has been deferred or suspended,

(5) twe-comvietons one conviction or bond fereitures-of-$100-amere forfeiture as to vielatiens
a violation of the fish and game or outfitting laws or regulations of any state or the United States within
the-past-b-years;

(6) a substantial breach of ary a contract with erv-person-using-the-services-olthe-ieense-holder
a participant provided that the breach is established as a matter of final judgment in a court of law;

(7) the willful employment of or contracting with an unlicensed guide or_master guide by an

outfitter;
(8) negligence or misconduct while acting as an outfitter, erprefessieral guide, or master guide

that causes an accident or injury to the person or property of ary-ehertetthe-outfitterorprofessionalguide

a participant; ef

(9) misconduct as defined by board rule; or

{10} any viclation of this chapter or a rule adopted pursuant to this chapter.”

Section 13, Section 37-47-343, MCA, is amended to read:
"37-47-343. Appeal procedure. Any A person who feels aggrieved by a final order of the board

denying issuance of—suspension-of-orreveoationo+ a license or suspending or revoking a license as an
outfitter, e—professional guide, or master guide may petition for judicial review as provided in Title 2,

chapter 4, part 7."
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Section 14. Section 37-47-345, MCA, is amended to read:

"37-47-345. Enforcement. Investigations and arrests for violations of this chapter or rules adopted

pursuant to this chapter may be made by any peace officer; warden of the department of fish, wildlife, and

parks; or federal agency enforcement personnel.”

Section 15. Section 37-47-401, MCA, is amended to read:

"37-47-401. Purpose. It is recognized that some activities conducted by outfitters, guides, and
master guides within the scope of their authorized services are inherently hazardous to participants
regardiess of all feasible safety measures that €an may be taken. It is the purpose of this part to define

those areas of responsibility and affirmative acts or omissions for which outfitters, guides, and master

guides are liable for loss, damage, or injury and those risks for which the participamt express!y assumes or

shal-be is considered to have voluntarily assumed the risk of loss or damage.”

Section 16. Section 37-47-402, MCA, is amended to read:

"37-47-402. Duties of outfitters, guides, and master guides. An outfitter, guide, or master guide

otfering professional services in this state shall:
{1} act as would a reasonably prudent member of the profession while engaging in providing the
services authorized to be performed by a licensed member of the profession;

(2) comply with all standards adopted by board rule by-the-board."

Section 17. Section 37-47-403, MCA, is amended 1o read:

"37-47-403. Duties of participants. (1) A participant shali:

{a) act as would a reasonably prudent person when engaging in the activities offered by a licensed
outfitter,guide, or master guide in this state;

(b) receive permission from the outfitter, guide, or master guide prior to embarking on any

self-initiated activity and inform the outfitter, guide, or master guide of kis the participant’s plans and

intentions upon receiving permission to engage in suek the self-initiated activity.

{2} A participant may not:

{a) interfere with the running or operation of an outfitter's, guide’'s, or master guide’s activities

when seek those activities conform to the standards of care set forth in 37-47-402;

-12 -
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{b} use the outfitter’'s, guide's, or master guide's equipment, facilities, or services unless the

participant has requested and received permission from the outfitter, guide, or master guide;

{c) knowingly, purposely, or negligently engage in any type of conduct that contributes 1o or

causes injury to kimseH the participant or any other person.”

Section 18. Section 37-47-404, MCA, is amended to read:
"37-47-404. Responsibility for violations of law. (1) Anay A person accompanying a hunting or

fishing party as an outfitter or agent guide, master guide, or other employee of the outfitter is equally

responsible with any person or party employing the person as an outfitter for any violation of fish and game

laws unless the violation is reported to a peace officer by the outfitter, agermt quide, master guide, or

employee and the outfitter, agert guide, master guide, or employee was not an active participant. An

outfitter or agert guide, master guide, or other employee of an outfitter who willfully fails or refuses to

report any violation of fish and game laws is liable to the penalties provided in this section. If any

prefessieral guide or_master guide violates the laws or applicable regulations relating to fish and game,

outfitting, or guiding with actual or implied knowledge of an outfitter employing the guide or master guide,
the outfitter is legally responsible for the violation for all purposes under the laws or regulations if the
outfitter fails to report the violation to the proper authority.

{2} Anoutfitter, quide, or prefessional master guide shall report any viclation or suspected violation

of fish and game laws that the outfitter, guide, or master guide knows or reasonably shouid have known

has been committed by the employees, agents, representatives, clients, or participants in the outfitting or
guiding activity. The violation or suspected viclation must be reported to a peace officer at the earliest
possible opportunity.

{3) A person may not hire or retain afy an outfitter erprofessionalguide unless the outfitter e+
pretessienalguide is currently licensed in accordance with the laws of the state of Montana. A person may

not use the services of a8 quide or master quide and a guide or master quide may not offer services unless

the services are obtained through an endorsing outfitter.”

Section 19. Section 87-2-511, MCA, is amended to read:
"87-2-511. Sale of Class B-10 and Class B-11 licenses. (1} The department shall offer the Class

B-10 and Class B-11 licenses for sale on March 15, with 5,600 of the authorized Class B-10 licenses and

-13 -
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2 000 Class B-11 licenses reserved for applicants indicatirgthel—intent—te—tse using the services of a

licensed outfitter- and 2,000 of the authorized Class B-11 licenses reserved for applicants indicating their
intent to hunt with a resident sponsor on land owned by that sponsor, as provided in subsections (2) and
{3).

{2) Each application for a resesved resident-sponsored license under subsection (1) must contain

a written affirmation by the applicant that the applicant intends to hunt with alieensed—eutitteror a

resident sponsor and must indicate the name of the Heersed-eutfitter-or resident sponsor with whom the
applicant intends to hunt. In addition, the application must be accompanied by a certificate that is signed
by a heensed-outhitteror resident sponsor and whieh that affirms that the ewtHttere+ resident sponsor will:
{a) direct the applicant’s hunting and advise the applicant of game and trespass laws of the state;
{n) submit to the department, in a manner prescribed by the department, complete records of who

hunted with him the resident sponsor, where they hunted, and what game was taken; and

(c) accept no monetary consideration for enabling the nonresident applicant to obtain a license or

for providing any services or assistance to the nonresident applicant, except as provided in Title 37, chapter

47, and this title.

{3) The certificate signed by the resident sponsor pursuant to subsection {2) must also affirm that
the sponsor is a landowner and that the applicant under the certificate will hunt only on land owned by the
sponsor.

(4) Each application for an outfitter-sponsored license under subsection (1) must contain a written

atfirmation by the applicant that the applicant will hunt with a licensed outfitter for all big game hunted by

the applicant under the license and must indicate the name of the licensed outfitter with whom the

applicant will hunt. In_addition, the application must be accompanied by a certificate that is signed by a

licensed outfitter and that affirms that the outfitter will:

{a} accompany the applicant;

(b) provide quiding services for the species hunted by the applicant;

{c} direct the applicant’s hunting for ali big game hunted by the applicant under the license and

advise the applicant of game and trespass laws of the state:

{d) submit to the department, in a manner prescribed by the department, camplete records of who

hunted with the outfitter, where they hunted, and what game was taken; and

{e) accept no monetary consideration for enabling the nonresident applicant to obtain a license or

- 14 -
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for providing any services or assistance to the nonresident applicant, except as provided in Title 37, chapter

47, and this title.

{5) An outfitter-sponsored license under subsection {1} is valid only when used in compliance with

the affirmations of the applicant and outfitter required under subsection (4). If the sponsoring outfitter is

unavailable or if the applicant wishes to use the services of separate outfitters for hunting different species

of game, an outfitter-sponsored license may be used with a substitute licensed outfitter, in compliance with

the affirmations under subsection (4), upon advance written notification to the board by the sponsoring

licensed outfitter or the substitute outfitter.

{4HB) The department shall make the reserved Class B-10 and Ciass B-11 licenses that remain
unsold on April 15 available to nonresident applicants without restriction as to hunting with a licensed
outfitter or resident sponsor.

¢8}{7) All Class B-10 and Class B-11 licenses that are not reserved under subsection {1) and all
unsold reserved licenses that are available under subsection 4 {8) must be issued by a drawing amang alt

applicants for the respective unreserved licenses.”

NEW SECTION. Section 20. Investigators -- qualifications. (1} The department may hire

investigators to assist the board in investigations and inspections authorized by this chapter.

{2} To qualify as an investigator, a person must:

{a) be a citizen of the United States and be a Montana resident;

{b} have knowledge of outfitting and guiding through prior experience as a licensed outfitter, guide,
or master guide or as a regulator of the outfitting profession; and

{c] have not less than 2 years' experience as a licensed private investigator or as an investigator,

detective, special agent, or peace officer of a city, county, or state or of a tederal agency.

Section 21. Section 87-1-503, MCA, is amended to read:
"87-1-603. Ex officio wardens. All sherifts and their deputies;; all constables;; all peace officers

of the state or any subdivision of the state;, the executive director and investigators of the board of

putfitters; all state forest officers;—ends; as authorized by cooperative agreement, alt any officers of the
United States forest service, agents of the United States fish and wildlife service, and peace officers of the

bureau of land management, national park service, and corps of engineers that are assigned to duty in this

-15 -
Montana Lepisiative councll



b4th Legislature LCO118.01

N

(o> IR & ) IR~ AV

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

state;; and field personnel of the department; as the director may appoint; are ex officio wardens, without
pay, except that the department may, in its discretion, allow traveling travel expenses as provided for in
2-18-501 through 2-18-503, which, if allowed, must be paid upan proper vouchers fraom the state fish and
game funds. Ex officio wardens have the same powers with reference to the enforcement of the fish and
game laws of this state and the laws relating to parks and outdoor recreation contained in ehapters—-ane

2of Title 23, chapters 1 and 2. except chapter 2, part 7, as regularly appointed wardens, and it is their

duty 1o assist, whenever possible, in the enforcement of thase laws."

NEW SECTION. Section 22. Repealer. Sections 37-47-102 and 37-47-309, MCA, are repealed.

NEW SECTION. Section 23. Severability. If a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. if a part of [this act] is invalid in one or more of its
applications, the part remains in effect in ail valid applications that are severable from the invalid

applications.

NEW SECTION. Section 24. Cadification instruction. [Sections 2 and 20] are intended to be

codified as an integral part of Title 37, chapter 47, and the provisions of Title 37, chapter 47, apply to

[sections 2 and 20].

NEW SECTION. Section 25. Effective dates. (1) [Sections 20 and 21 and this section] are

effective July 1, 1995,

{2} [Sections 1 through 19, 22 through 24, and 26] are effective October 1, 1995,

NEW SECTION. Section 26. Termination. {Section 11] terminates October 1, 19986.
-END-

-16 -
@na Legistative Council



STATE OF MONTANA - FISCAL NOTE

Fiscal Note for HB0196, as introduced

DESCRIPTION QOF PROPOSED LEGISLATION:

An act generally revising the law relating to outfitters and guides, creating the master
guide license; revising licensing requirements and qualifications for outfitters and guides;
requiring submission of an area operating plan for outfitters and establishing a system for
review of the plan; revising duties and liabilities related to cutfitting to include master
guides; revising qualifications and conditions applicable to outfitter-sponsored class B-10
and B-11 licenses; allowing the Board of Outfitters to hire qualified investigators; granting
the executive director of the Board of Outfitters and board investigators ex officio warden
status.

ASSUMPTIONS :

1. A new proposal has been included in the Executive Budget recommendation that includes
3.25 FTE and state special revenue authority of $99%,909 in FY96 and $100,165 in FY%7
for the licensing and regulating functiona of the outfitting industry.

2. The budget recommendation includes 2.00 FTE investigator positions and 1.25 FTE
administrative support, plus operating expenses for a total of $99,909 in FY96 and
$100,165 in FY97.

3. The Board of Outfitters will review the current fee schedule to determine if fees are
gsufficient to cover the costs of the outfitter program.

FISCAL, IMPACT:
There will be no additional fiscal impact beyond the recommendations in the Executive Budget.

QWAQ@MJ l-2045 , e Smameer

DAVE LEWIS, BUDGET DIRECTOR DATE EMILY SWAN%OE} PRIMARY SPONSOR DATE
Office of Budget and Program Planning

Fiscal Note for HB0196, as introduced
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APPROVED BY CCM
ON FISH & GAME

1 HOWUSE BILL NO. 196

2 INTRODUCED BY SWANSON, HIBBARD, HERTEL, PIPINICH
3 BY REQUEST OF THE DEPARTMENT OF COMMERCE

4

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAW RELATING TO OUTFITTERS
6 AND GUIDES; CREATING THE MASTER PROFESSIONAL GUIDE LICENSE; REVISING LICENSING

7 REQUIREMENTS AND QUALIFICATIONS FOR QUTFITTERS AND GUIDES; REQUIRING SUBMISSION OF
8 AN AREAQRERATING OPERATIONS PLAN FOR OUTFITTERS AND ESTABLISHING A SYSTEM FOR
9 REVIEW OF THE PLAN; REVISING DUTIES AND LIABILITIES RELATED TC QUTFITTING TO INCLUDE
10 MASTER PROFESSIONAL GUIDES; REVISING QUALIFICATIONS AND CONDITIONS APPLICABLE TO

11 OUTHTTER-SPONSORED CLASS B-10 AND B-11 LICENSES; ALLOWING THE BOARD OF OUTFITTERS TO
12 HIRE CQUALIFIED INVESTIGATORS; GRANTING THE EXECUTIVE DIRECTOR OF THE BOARD OF
13 OUTFITTERS AND BOARD INVESTIGATORS EX OFFICIC WARDEN STATUS; AMENDING SECTIONS
14 37-47-101, 37-47-201, 37-47-301, 37-47-302, 37-47-303, 37-47-304, 37-47-305, 37-47-306,
15 37-47-307,37-47-341,37-47-343,37-47-345,37-47-401,37-47-402,37-47-403,37-47-404,87-2-511,
16 AND 87-1-503, MCA; REPEALING SECTIONS 37-47-102 AND 37-47-309, MCA; AND PROVIDING
i7 EFFECTIVE DATES AND A TERMINATION DATE."

18
19 STATEMENT OF INTENT
20 A statement of intent is required for this bill because rulemaking authority is granted to the board

21 of outfitters in 37-47-201 requiring the board to establish qualifications for two levels of guides and to
22 review proposed operating-area OPERATIONS plans and changes to eperating-area QPERATIONS plans.

23 The legislature intends that at a minimum the rules on master PROFESSIONAL guide qualifications

24 address experience, and if the board considers it appropriate, additional training and a qualifying

25 examination to ensure that licensed master PROFESSIONAL guides are qualified to safely provide services

26 for compensation to clients of the endorsing outfitter.

27 The legislature intends that rules on eperating—area OPERATIONS plans be directed toward a
28 reduction in new eermereiat HUNTING uses of areas by outfitters when the new uses will CAUSE UNDUE
29 conflict with existing HUNTING uses of the areas.

30

Z\'\ -1- HB 196
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 37-47-101, MCA, is amended to read:
"37-47-101. Definitions. As used in this chapter, uniess the context requires otherwise, the
following definitions apply:

(1) "Accompany" means to go with or be together with a participant as an escort, companion, or

other service provider, with an actual physical presence in the area where the activity is being conducted

and within sight or sound of the participant at any SOME time during the furnishing of service.

{2) "Board" means the board of outfitters provided for in 2-15-"383.

{3) "Consideration” means something of value given or done in exchange for something of value

given or done by another.

{24(4) "Department” means the department of commerce provided for in Title 2, chapter 15, part
18.

(5) "Guide" means a person who is emploved by or who has contracted independently with a

licensed outfitter and who accompanies a participant during outdoor recreational activities that are directly

related to activities for which the outfitter is licensed.

+3+6) "License year" means that period eemrrereirg beginning January 1 and ending December

31 of the same vyear.

+4H8H7) "Nonresident” means a person other than a resident.

6H93(8) "Qutfitter” means any person, except a person providing services on real property that

ke the person owns for the primary pursuit of bona fide agricultural interests, whos

tb} for consideration provides any saddle or pack animal; faciiities; camping equipment; vehicle,

watercraft, or other conveyance; or personal service fer-hunting-or-fishing-parties-or-camping-eguipment;

; - 7 for any person to hunt, trap, capture, take, ¢ kill, pursue, or

retrieve any varmint, predator, or game,including fish, and who accompanies sueh-a-party—o+ that person,

either part or all of the way, on an expedition for any of these purposes or supervises a licensed quide or

Z\\ -2- HB 196
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master guide in accompanying that persons.

{BH3IH(9) "Participant” means a person using the services offered by a licensed outfitter e

{10) "PROFESSIONAL GUIDE" MEANS A GUIDE WHO HAS MET EXPERIENCE, TRAINING, AND

TESTING QUALIFICATIONS FOR DESIGNATION AS A PROFESSIONAL GUIDE, AS SET BY BOARD RULE.

{8411) "Resident” means a person who qualifies for a resident Montana hunting or fishing license

under 87-2-102."

NEW SECTION. Section 2. Shuttle and rental services -- exemption. (1) Nothing in this chapter
prohibits the furnishing of shuttle or rental services as long as those services do not include in-field
assistance to a customer.

{2} In-field assistance includes but is not limited to:

{a) setting up a camp;

(b) field instruction for the activity to be conducted by the customer; or

(c) other services considered to be services of an outfitter, as defined in 37-47-101.

Section 3. Section 37-47-201, MCA, is amended to read:

"37-47-201. Powers and duties of board relating to outfitters, guides, and master PROFESSIONAL

guides. The board shall:

LA\ -3- HB 196
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(1} prepare and publish an information pamphlet whieh that contains the names and addresses of
all licensed outfitters. This pamphlet must be available for free distribution as early as possible during each
calendar year but not later than the second Friday in March. The pamphlet shall must contain the names
and addresses of only those outfitters who have a valid license for the current license year.

{2} cooperate with the federal government in matters of mutual concern regarding the business of
outfitting and guiding in Montana;

(3) enforce the provisions of this chapter and rules adopted pursuant to this chapter;

{4) establish outfitter standards, and-prefessional guide standards, and master PROFESSIONAL

guide standards;

{5} adopt:
{a) rules of procedure;
(b) rules to administer and enforce this chapter, including but-Rettmited-—te rules prescribing all

requisite qualifications for licensure as_an outfitter, quide, or master PROFESSIONAL guide. These

gualifieations Qualifications for outfitters must include training, testing, experience in activities similar to

the service to be provided, knowledge of rules of governmental badies pertaining to outfitting- and condition

and type of gear and equipment,_and the filing of an eperatingarea OPERATIONS plan.

{c) any reasonable rules, not in conflict with this chapter, necessary for safeguarding the public

health, safety, and welfare ef-those-persens—usihg-the services—oioutfitters—anddortheprotection of

_including evidence

outfitter, quide, or sraster PROFESSIONAL guide;

(d} rules specifying standards for review and approval of proposed new eperatre—area

OPERATIONS plans INVOLVING HUNTING USE or the proposed expansion of NET CLIENT HUNTING USE

UNDER an QUTFITTER’S existing eperating-area OPERATIONS plan in order to determine if the proposal

will irerease—existing—ugse—6F cause an undue conflict with existing HUNTING use of the area,

CONSTITUTING A THREAT TO THE PUBLIC HEALTH, SAFETY, OR WELFARE. The board may not approve

a new operating—area OPERATIONS plan or the proposed expansion of aa NET CLIENT HUNTING USE

UNDER THE existing eperatirg—area DPERATIONS plan if it finds that the proposal will cause an urdue

conflict with existing HUNTING use of the area. Approval is not required when part or all of an existing

operatingarea OPERATIONS plan is transferred from one licensed outfitter to another licensed outfitter i
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the—transferwill nolinerease—ewistingaseofthearea. RULES ADOPTED PURSUANT TO THIS SECTION
MUST PROVIDE FOR SOLICITATION AND CONSIDERATION OF COMMENTS FROM HUNTERS AND

SPORTSPERSONS IN THE AREA TO BE AFFECTED BY THE PROPCSAL WHO DO NOT MAKE USE OF

QUTFITTER SERVICES.

{6] hold hearings and proceedings to suspend or revoke licenses of outfitters, and—professional

guides, and master PROFESSIONAL quides for due cause.”

Section 4. Section 37-47-301, MCA, is amended to read:
"37-47-301. License required -- services performed -- standards. {1} A person may not act as an

outfitter, erprofessieral guide, or master PROFESSIONAL quide or advertise as or gtherwise represent to

the public that the person_is an outfitter, guide, or rester PROFESSIQONAL guide without first securing a

license in accordance with the provisions of this part.
{2) Whenever an outfitter is engaged by apy—perser a participant, the outfitter shall keep and
submit records as required by the board.

{3) Outfitters-professionat and guides, raster PROFESSIONAL guides, and their other employees

of an outfitter may not shoot, kill, or take big game animals for or in competition with those employing them

while acting underemployrrent as outfitters, orprofessional guides,master PROFESSIONAL quides, or

employees of an putfitter.

{4) Qutfitters utilizing lands under the control of the United States government shall obtain the
proper permits required by the government office responsible for the area in which the outfitter intends to
operate and shall comply with environmental protection standards established for these lands.

{5) Outfitters may not willfully and substantially misrepresent their facilities, prices, equipment,
services, or hunting or fishing opportunities.

{6) Outfitters and their employees, agents, and representatives shall take every reasonable measure

to provide their advertised services to their clients.
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Section 5. Section 37-47-302, MCA, is amended to read:

"37-47-302. Outfitter’s qualifications. Eash An applicant for and-belderof an outfitter's license

or aay renewal of a license shalt must meet the foillowing qualifications:

{1} be apersen-etat-teast 18 years of age whe-is or older, be physically capable and mentally

competent to perform the duties of an cutfitter,_and meet experience, training, and testing requirements

as prescribed by the board rule;

{2) own or hold under written lease or represent a company, corporation, or partnership who owns
or holds under written lease the equipment and facilities as that are necessary to provide the services
advertised, contracted for, or agreed upon between the outfitter and the outfitter’s clients {all eqguipment
and facilities are subject to inspection at all reasonable times and piaces by the board or its designated
agent};

(3} be-aperson-who-has have demonstrated a respect for and compliance with the laws of any
state or of the United States and all rules promulgated under those laws as related to Aatters—of fish and

game, conservation of natural resources, and preservation of the natural ecosystem without pollution of

the ecosystem;

+83 have not, at any time, practiced fraud, deception, or material misrepresentation in procuring

any previous outfitter’s, prefessienat guide’'s, rraster PROFESSIONAL guide’s, or conservation license from

the state of Montana;

+64{6) have not, at any time, promuigated any faise or misleading advertising relating to the

business of outfitting;

Z\‘\ -6 - HB 196
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7 Section 6. Section 37-47-303, MCA, is amended to read:

8 "37-47-303. Prefessional Guide’'s and master PROFESSIONAL guide’s quaiifications. (1} An

9 applicant for a prefessierat guide’s or master PROFESSIONAL guide’s license shal must meet the foilowing

10 regutrerperts qualifications:
11 (a) he aperser-ofatteast 18 years of age whe-is or older and be physically capable and mentally
12 competent to perform the duties of a pretesstenal guide or master PROFESSIONAL guide;

13 {b} be endorsed and recommended by an outfitter with a valid license; AND
14
15
16
17
18
19
20
21
22
23

24

25

26

27 to the requirements listed in subsection (1), an applicant for licensure as a master PROFESSIONAL guide

28 must meet additional experience requirements, 10 be set hy board rule, and may be required 10 show proof

29 of training or pass a qualifying examination_when required by board rule."

30
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Section 7. Section 37-47-304, MCA, is amended to read:
"37-47-304. Application. (1) Each applicant for an outfitter's, erprefessional guide’s, or master

PROFESSIONAL guide’s license shall make application for license wses gn a form te—be prescribed and

furnished by the board.

(2) The application for an outfitter’s license whichshall FORMS THE BASIS FORTHE OUTFITTER'S

OPERATIONS PLAN AND must include:

{a) the applicant’s full name, residence, address, conservation license number, driver’'s license
number, birth date, physical description, and telephone number;

(b} the address of the applicant’s principal place of business in the state of Montana;

{c) the amount and kind of property and equipment owned and used in the outfitting business of
the applicant;

(d) the experience of the applicant, including years of experience as an outfitter, erprefessiepal

guide, or master PROFESSIONAL quide; the applicant’s knowledge of areas in which the applicant has

operated and intends to operate;; and the applicant’s ability to cope with weather conditions and terrain;

(e} a signed statement of the licensed outfitter by—whem-the-prefessionatguide—s for each quide

and master PROFESSIONAL guide to be employed or retained as an independent contractor stating that the

professienat guide or master PROFESSIONAL guide is infast to be employed erretaired-as-anindependent

eontracter by the outfitter and stating that the outfitter recommends the appheant guide or masier

PROFESSIONAL guide for the-appleant-s-gualifieatiens licensure;

{f) an affidavit by the outfitter to the beard that the equipment listed on the application is in fact

owned or leased by the applicant, is in good operating conditicn, and is sufficient and satisfactary for the
services advertised or contemplated to be performed by the applicant;

{g) a statement of the maximum number of guests participants to be taken agccompanied at any
one time;

(h) the written approval of the appropriate agency or landowner on whose lands the applicant will
provide services or establish hunting camps-;_and

(i} an-operating—arcaplan-that-speetties the boundaries of the proposed operation, stating when

applicable:

(i} the name and portion of river;

{ii) the county of location;

-8- HB 196
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(i) the legal owner of the property;

{iv) the name of the ranch;

(v} the proposed service, including the type of game sought:

{vi) the name of the agency granting use authority: and

{vii) other means of identifying boundaries as established by board rule.

24(3) Applicaticns for an outfitter’'s license must be in the name of an individual person only.
Applications involving corporations, proprietorships, or partnerships must be made by one individual person
who qualifies under the provisions of this part. Apy A license issued pursuant to this part must be in the
name of that person. The license must specifically state that the license is issued for the use and benefit
of the named corporation, proprietorship, or partnership involved. Any revocation or suspension of a
license is binding upon the individual person and the corporation, proprietorship, or partnership for the use
and benefit of which the license was originally issued.

{3}{4) Application must be made to and filed with the board.

+4+(5) Only one application for an outfitter’s license may be made in any ere license year. If any
an application is denied, subsequent applications by the same applicant for the license year involved are

void, except as provided in 37-47-308."

Section 8. Section 37-47-305, MCA, is amended to read:
"37-47-305. Qutfitter's examination. Each applicant for an outfitter’s license shal, after meeting

the experience and training specifications and other qualifications set by this chapter or rules adopted

pursuant to this chapter, is _entitled to take and must pass a standard examination administered by the

board or its agent. The examination must require general and sufficient knowledge dispiaying and indicating
ability to perform the services contemplated with efficiency and with safety to the health and welfare of
perseRs—employina—the-services participants. The examination must test the applicant’s knowledge of
subjects that apply to the type of license applied for and may include the following subjects:

(1} federal and state fish and game laws and reguiations;

{2) practical woodsmanship;

(3) general knowledge of big game;

(4} field preparation of trophies;

{5} care of game meat;
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{6) use of outfitter's gear as listed on the application;

{7) knowledge of area and terrain;

{8) knowledge of firearms;

{9) federal and state regulations as applicable to outfitting;
{10} first aid;

{11} boat safety;

{12} water safety;

(13) care and safety of livestock.”

Section 9. Section 37-47-306, MCA, is amended to read:

"37-47-306. Fees. {1) The board shall establish fees commensurate with costs as provided in
37-1-134.

{2) Applications shall must be accompanied by a license fee as specitied by the board rule.

{3) If a nonresident resides in a state requiring residents of the state of Montana to pay in excess
of the amount established by the board for a similar license, the fee for sueh the nonresident outfitter’s,

erprefessional guide’s, or master PROFESSIONAL guide’s license shalt must be the same amount as the

higher fee charged in the state where the nonresident resides.
{4} The license fees must be deposited in the state special revenue fund and must be used by the

hoard to investigate the applicant, to enforce this part, and for administrative costs, subject to

37-1-101(6}."

Section 10. Section 37-47-307, MCA, is amended to read:
"37-47-307. Investigation of applicant -- issuance or denial of license. (1} The board shai!

investigate each applicant for an outfitter's, e~prefessieral quide’s, or measter PROFESSIONAL guide's

license and determine the applicant’s qualifications.
{2) The board may deny or refuse to issue any new license or to renew any previous license if the

applicant does not meet the qualifications stated in this seetteon chapter or rules adopted pursuant to this

chapter. In the event that any application for license is denied or refused, the board shall immediately

notify the applicant, setting farth in the notice the grounds upon which the denial or refusal is based.
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4 A licensee in good standing is entitled to a new license for the ensuing license year upon

complying with the provisions of this chapter a

or rules adopted pursuant to this chapter and upon completing an application for license renewal on a form

provided by the board.”

NEW SECTION. Section 11. License for previously licensed guide. The board shall issue a guide’s
license to an applicant who meets the following qualifications as of July 1, 1995:

(1) previous licensure as a guide in this state and practice as a guide for at least one season, as
defined by board rule,

(2) payment of a license fee; and

(3) submission of a current cardiopulmonary resuscitation card, a first-aid card, or an equivalent

card issued by a board-approved certifying agency.

Section 12. Section 37-47-341, MCA, is amended to read:

"37-47-341. Grounds for denial, suspension, or revocation of license. Every A license or right to

apply for and hotd #e a license issued under this part may be denied, suspended, or revoked or other

disciplinary conditions may be applied upon any of the following grounds:

{1} having ceased to meet all of the gualifications for holding a license, as required under this

chapter and rules adopted pursuant to this chapter;

{2) fraud or deception in procuring a license;
{3] traudulent, untruthful, or misleading advertising;
(4) having pleaded guilty to or been adjudged by a court guilty of a felony, including a case in

which the sentence is suspended or impasition of the sentence is deferred, unless civil rights have been

restored pursuant to laws___ A person may not apply for or_held an outfitter’'s, guide’'s, or sraster

PROFESSIONAL guide’s license during any period of time in_which a sentence for a fefony has been

deferred or suspended.

(6) two-convictions gne canviction or bond ferfeitres-eof$1-00-emere forfeiture as to violatians

a violation of the fish and game ar outfitting laws or regulations of any state or the United States within
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thepastbyears;
{6) a substantial breach of @Ay a contract with any-persop-using-theservices-eof-the Hecease-holder

a participant provided that the breach is established as a matter of final judgment in a court of law;

(7} the willful employment of or contracting with an unlicensed guide or master PROFESSIONAL
quide by an outfitter;

(8) negligence or misconduct while acting as an outfitter, er—professienal guide, or master
PROFESSIONAL guide that causes an accident or injury to the person or property of amy-ehentofthe
euttitter-orprofessionalgoide a participant; e

(9) misconduct as defined by board rule; or

{10) any violation of this chapter or a rule adopted pursuant to this chapter.”

Section 13. Section 37-47-343, MCA, is amended to read:
"37-47-343. Appeal procedure. A+y A person who feels aggrieved by a final order of the board

denying issuance of—suaspension—of—orrevecationof a license or_suspending or revoking a license as an
outfitter, erprofessionat guide, or master PROFESSIONAL guide may petition for judicial review as provided

in Title 2, chapter 4, part 7."

Section 14. Section 37-47-345, MCA, is amended to read:

"37-47-345. Enforcement. Investigations and arrests for violations of this chapter or rules adopted

pursuant to this chapter may be made by any peace officer; warden of the department of fish, wildlife, and

parks; or federal agency enforcement perscnnel.”

Section 15. Section 37-47-401, MCA, is amended to read:

"37-47-401. Purpose. It is recognized that same activities conducted by outfitters,_guides, and

master PROFESSIONAL guides within the scope of their authorized services are inherently hazardous to

participants regardless of all feasible safety measures that eas may be taken. It is the purpase of this part

to define those areas of responsibility and affirmative acts or omissions for which outfitters_quides, and

master PROFESSIONAL guides are liable for loss, damage, orinjury and those risks for which the participant

expressly assumes or shall-be is considered to have voluntarily assumed the risk of loss or damage.”
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Section 16. Section 37-47-402, MCA, is amended to read:

"37-47-402. Duties of outfitters, guides, and master PROFESSIONAL guides. An outfitter, quide,

or saster PROFESSIONAL guide offering professional services in this state shall;

{1) act as would a reasonably prudent member of the profession while engaging in providing the
services authorized to be performed by a licensed member of the profession;

{2} comply with all standards adopted by board rule by-the beoard."”

Section 17. Section 37-47-403, MCA, is amended to read:
"37-47-403. Duties of participants. (1} A participant shall:
(a) act as would a reasonably prudent person when engaging in the activities offered by a licensed

outfitter, guide, or master PROFESSIONAL guide in this state;

(b} receive permission from the outfitter, guide, or master PROFESSIONAL guide prior to embarking

on any self-initiated activity and inform the outfitter, guide, or raster PROFESSIONAL guide of his the

participant’s plans and intentions upon receiving permission to engage in sueh the self-initiated activity.
(2} A participant may not:

(a) interfere with the running or operation of an outfitter’'s, guide’s, or master PROFESSIONAL

guide’s activities when sueh those activities conform to the standards of care set forth in 37-47-402;

(b} use the outfitter’'s, guide’'s, or rraster PROFESSIONAL guide’s equipment, facilities, or services

uniess the participant has requested and received permission from the outfitter,__quide, or master

PROFESSIONAL guide;

{c) knowingly, purposely, or negligently engage in any type of conduct that contributes to or

causes injury to Aasel the participant or any other person.”

Section 18, Section 37-47-404, MCA, is amended to read:
"37-47-404. Responsibility for violations of law. (1} A#ay A person accompanying a hunting or

fishing party as an outfitter or ageat guide, master PROFESSIONAL gquide, or other employee of the outfitter

is equally responsible with any person or party employing the person as an outfitter for any violation of fish

and game laws uniess the violation is reported to a peace officer by the outfitter, agert guide, Praster

PROFESSIONAL guide, or employee and the outfitter, agent guide, rmaster PROFESSIONAL guide, or

employee was not an active participant. An outfitter or agest quide, master PROFESSIONAL quide, or other
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employee of an outfitter who willfully fails or refuses to report any violation of fish and game taws is liable

to the penalties pravided in this section. If any prefessieral quide or master PROFESSIONAL guide viclates

the laws or applicable reguiations relating to fish and game, outfitting, or guiding with actual or implied

knowledge of an outfitter employing the guide or master PROFESSIONAL guide, the outfitter is legally

responsible for the viglation for all purposes under the laws or regulations if the outfitter fails to report the
violation to the proper authority.

{2) An outfitter,_quide, or professionat master PROFESSIONAL guide shall report any violation or

suspected violation of fish and game laws that the outfitter,_quide, or mraster PROFESSIONAL guide knows

or reasonably should have known has been committed by the employees, agents, representatives, clients,
or participants in the outfitting or guiding activity. The violation or suspected violation must be reported
to a peace officer at the earliest possible opportunity.

(3) A person may not hire or retain amy an outfitter erpretessieralguoide unless the outfitter o+
professionatguide is currently licensed in accordance with the laws of the state of Montana. A person may

not use the services of a guide or master PROFESSIONAL quide and a quide or master PROFESSIONAL

guide may not offer services unless the services are obtained through an endorsing outfitter.”

Section 19. Section 87-2-311, MCA, is amended to read:
"B7-2-511. Sale of Class B-10 and Class B-11 licenses. (1) The department shall offer the Class
B-10 and Class B-11 licenses for sale on March 15, with 5,600 of the authorized Class B-10 licenses and

2,000 Class B-11 licenses reserved for applicants indiesting-thei—intent-to—use using the services of a

licensed outfitter; and 2,000 of the authorized Class B-11 licenses reserved for applicants indicating their
intent to hunt with a resident sponsor on fand owned by that sponsor, as provided in subsections (2) and

{3).

(2} Each application for a reserved resident-sponsored license under subsection {1} must contain

a written affirmation by the applicant that the applicant intends to hunt with a-ticensed—outfitter-or a

resident sponsor and must indicate the name of the lieensed-outfitterer resident sponsor with whom the
applicant intends to hunt. In addition, the application must be accompanied by a certificate that is signed
by a licensed-eutfitteror resident sponsor and whieh that affirms that the eutfitterer resident sponsor will:

{a) direct the appiicant’s hunting and advise the applicant of game and trespass laws of the state;

(b} submit to the department, in a manner prescribed by the department, complete records of who
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hunted with ke the resident sponsor, where they hunted, and what game was taken; and

(cl accept no monetary consideration for enabling the nonresident applicant to obtain a license or

far providing any services or assistance to the nonresident applicant, except as provided in Title 37, chapter

47, and this title.

{3) The certificate signed by the resident sponsar pursuant to subsection (2) must also affirm that
the sponsor is a landowner and that the applicant under the certificate will hunt only on land owned by the
sponsofr.

{4) Each application for an outfitter-sponsored license under subsection {1) must contain a written

affirmation by the applicant that the applicant will hunt with a licensed outfitter for all big game hunted by

the applicant_under the license and must indicate the name of the licensed outfitter with whom the

applicant will hunt. In addition, the application must be accompanied by a certificate that is signed by a

licensed outfitter and that affirms that the putfitter will:

(a) accompany the applicant;

(h) provide guiding services for the species hunted by the applicant;

{c}] direct the applicant’s hunting for all big game hunted by the applicant under the license and

advise the appticant of game and trespass laws of the state;

{d) submit to the department, in a manner prescribed by the department, complete records of who

hunted with the outfitter, where they hunted, and what game was taken; and

{e) accept no monetary consideration for enabling the nonresident applicant to obtain_a license or

for providing any services or assistance to the nonresident applicant, except as provided in Title 37, chapter

47, and this title.

5] An outfitter-sponsored license under subsection (1) is valid only when used in compliance with

the atfirmations of the applicant and outfitter required under subsection {4). If the sponsoring outfitter is

unavailable or if the applicant wishes to use the services of separate outfitters for hunting different species

of game, an outfitter-sponsored license may be used with a substitute licensed outfitter, in compliance with

the affirmations under subsection (4), upon advance written notification to the board by the sponsoring

icensed outfitter or the substitute outfitter.

{4}{6) The department shall make the reserved Class B-10 and Class B-11 licenses that remain
unsold aon April 15 available to nonresident applicants without restriction as to hunting with a licensed

outfitter or resident sponsor.
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837} All Class B-10 and Class B-11 licenses that are not reserved under subsection {1} and all
unsold reserved licenses that are available under subsection 44 (8) must be issued by a drawing among al!

appiicants for the respective unreserved licenses.”

NEW SECTION. Section 20. Investigators -- qualifications. (1) The department may hire

investigators to assist the board in investigations and inspections authorized by this chapter,

{2) To gualify as an investigator, a person must:

{a) be a citizen of the United States and be a Montana resident;

{b) have knowledge of outfitting and guiding through prior experience as a licensed outfitter, guide,
or master guide or as a regulator of the outfitting profession; and

(c) have not less than 2 years’ experience as a licensed private investigator or as an investigator,

detective, special agent, or peace officer of a city, county, or state or of a federal agency.

Section 21. Section 87-1-503, MCA, is amended to read:
"87-1-503. Ex officio wardens. All sheriffs and their deputies;; all constables;; all peace officers

of the state or any subdivision of the state;; the executive director and investigators of the board of

outfitters; all state forest officers—and;; as authorized by cooperative agreement, ah any officers of the
United States forest service, agents of the United States fish and wildlife service, and peace officers of the
bureau of land management, national park service, and corps'of engineers that are assigned to duty in this
state;; and field personnel of the department- as the director may appoint; are ex officio wardens, without
pay, except that the department may, in its discretion, allow traveling travel expenses as provided for in
2-18-501 through 2-18-503, which, if allowed, must be paid upan proper vouchers from the state fish and
game funds. Ex officioc wardens have the same powers with reference to the enforcement of the fish and
game laws of this state and the laws relating to parks and outdoor recreation contained in ehapters—-and

2-of Title 23, chapters 1 and 2, except chapter 2, part 7, as regularly appointed wardens, and it is their

duty to assist, whenever possibie, in the enforcement of those laws."

NEW SECTION. Section 22. Repealer. Sections 37-47-102 and 37-47-309, MCA, are repealed.

NEW SECTION. Section 23. Severability. |f a part of [this act] is invalid, all valid parts that are
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severabie from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 24, Caodification instruction. [Sections 2 and 20] are intended to be

codified as an integral part of Title 37, chapter 47, and the provisions of Title 37, chapter 47, apply to

[sections 2 and 20].

NEW SECTION. Section 25. Effective dates. (1} [Sections 20 and 21 and this section] are

effective July 1, 1995,
{2) [Sections 1 through 19, 22 through 24, and 26] are effective October 1, 1995.

NEW SECTION. Section 26. Termination. {Section 11] terminates Qctober 1, 1996.

-END-
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HOUSE BILL NO. 196
INTRODUCED BY SWANSON, HIBBARD, HERTEL, PIPINICH
BY REQUEST OF THE DEPARTMENT OF COMMERCE

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAW RELATING TO OUTFITTERS
AND GUIDES; CREATING THE MASTER PF\‘OFESSIDNAL GUIDE LICENSE; REVISING LICENSING
REQUIREMENTS AND QUALIFICATIONS FOR OUTFITTERS AND GUIDES; REQUIRING SUBMISSION OF
AN AREA—ORERATING OPERATIONS PLAN FOR OUTFITTERS AND ESTABLISHING A SYSTEM FOR
REVIEW OF THE PLAN; REVISING DUTIES AND LIABILITIES RELATED TO OUTFITTING TO INCLUDE
MASTER PROFESSIONAL GUIDES; REVISING QUALIFICATIONS AND CONDITIONS APPLICABLE TO
OUTFITTER-SPONSORED CLASS B-10 AND B-11 LICENSES; ALLOWING THE BOARD OF OUTFITTERS TO
HIRE QUALIFIED INVESTIGATORS; GRANTING THE EXECUTIVE DIRECTOR OF THE BOARD OF
OUTFITTERS AND BOARD INVESTIGATORS EX QFFICIO WARDEN STATUS; AMENDING SECTIONS
37-47-101, 37-47-201, 37-47-301, 37-47-302, 37-47-303, 37-47-304, 37-47-305, 37-47-306,

37-47-307,37-47-341,37-47-343,37-47-345, 37-47-401, 37-47-402, 37-47-403, 37-47-404,87-2-511,
AND 87-1-503, MCA; REPEALING SECTIONS 37-47-102 AND 37-47-309, MCA; AND PROVIDING
EFFECTIVE DATES AND A TERMINATION DATE." ‘

STATEMENT OF INTENT
A statement of intent is required for this bill because rulemaking autharity is granted to the board
of outfitters in 37-47-201 requiring the board to establish qualifications for two levels of guides and to
review proposed eperating-area OPERATIONS plans and changes to eperating-area OPERATIONS pians.
The legislature intends that at a minimum the rules on master PROFESSIONAL guide qualifications
address experience, and if thé board considers it appropriate, additional training and a qualifying

examination to ensure that licensed master PROFESSIONAL guigdes are qualified to safely provide services

for compensation to clients of the endorsing outfitter.

The legislature intends that rules on eperating—area OPERATIONS plans be directed toward a
reduction in new eemme%e&al HUNTING uses of areas by outfitters when the new uses will CAUSE UNDUE
conflict with existing HUNTING uses of the areas.

-1- HB 196
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA.:

Section 1. Section 37-47-101, MCA, is amended to read:

"37-47-101. Definitions. As used in this chapter, unless the context requires otherwise, the
following definitions apply:

{1} "Accompany" means to go with or be together with a participant as an escort, companion, or

other service provider, with an actual physical presence in the area where the activity is being conducted

and within sight or sound of the participant at any SOME time during the furnishing of service.

{2) "Board™ means the board of outfitters provided for in 2-15-1883,

{3) "Consideration" means something of value given or done in_exchanae for something of value

given or done by another.

244} "Department” means the department of commerce provided for in Title 2, chapter 15, part
18.

(5) "Guide" means a_person who is employed by or who has contracted independently with a
licensed outfitter and who accompanies a participant during outdoor recreational activities that are directly

related to activities far which the outfitter is licensed.
£31{6) "License year" means that period eemmensing beginning January 1 and ending December

31 of the same vyear.

AH8H?7) "Nonresident” means a person other than a resident.

6HOH(8) "Outfitter” means any person, except a person providing services on real property that

ke the person owns for the primary pursuit of bona fide agricultural interests, whos

gndarstood;
b} for consideration provides any saddle or pack animal; facilities; camping equipment; vehicle,
watercraft, or other conveyance; or personal service ferhunting-or-fiching-parties-or-eamping-equiprment

; ; ; for any person to hunt, trap, capture, take, o¢ kill_OR pursue;
o—rotriove any varmint—predator—or game, _including fish, and who accompanies sueh-a—party—of that
person,_either part or ail of the way, on an expedition for any of these purposes or supervises a licensed
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duide or master guide in accompanying that persons,

2

3

4

5 {6H3104(Q) "Participant” means a person using the services offered by a licensed outfitter ef
6

7

8

9
10
1
12
13
14
15 (10) "PROFESSIONAL GUIDE" MEANS A GUIDE WHO HAS MET EXPERIENCE, TRAINING, AND

16  TESTING QUALIFICATIONS FOR DESIGNATION AS A PROFESSIONAL GUIDE, AS SET BY BOARD RULE.

17 {8}(11) "Resident"” means a person who qualifies for a resident Montana hunting or fishing license

18  under 87-2-102."

20 NEW SECTION. Section 2. Shuttle and rental services -- exemption. (1) Nothing in this chapter
21 prohibits the furnishing of shuttle or rental services as long as those services do not include in-field

22 assistance to a customer.

23 {2} In-field assistance includes but is not limited to:

24 (a) setting up a camp;

25 {b) field instruction for the activity to be conducted by the customer; or

26 {c) ather services considered to be services of an outfitter, as defined in 37-47-101.

27

28 Section 3. Section 37-47-201, MCA, is amended to read:

29 "37-47-201. Powers and duties of board relating to outfitters, guides, and master PROFESSIONAL

30  guides. The board shall;

-3- HB 196
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(1) prepare and publish an information pamphlet whieh that contains the names and addresses of
all licensed outfitters. This pamphlet must be available for free distribution as early as possible during each
calendar year but not later than the second Friday in March. The pamphlet shalt must contain the names
and addresses of only those outfitters who have a valid license for the current license year.

{2) cooperate with the federal government in matters of mutual concern regarding the business of
outfitting and guiding in Montana;

{3) enforce the provisions of this chapter and rules adopted pursuant to this chapter;

{4) establish outfitter standards, and-prefessienal guide standards, and master PROFESSIONAL

guide standards;
{5} adopt:
{a) rules of procedure;
{b} rules to administer and enforce this chapter, including but-retlirsited-te rules prescribing all

requisite qualifications for licensure as an_outfitter, quide, or master PROFESSIONAL guide. Fhese

qualificatiens Qualifications for outfitters must include training, testing, experience in activities similar to
the service to be provided, knowledge of rules of governmental bodies pertaining to outfitting; and condition

and type of gear and equipment,_and the filing of an eperating-area OPERATIONS plan.

{c) any reasonable rules, not in conflict with this chapter, necessary for safeguarding the public

health, safety, and welfare e

ives, including evidence

of qualification_and ficensure_under this chapter for any person practicing or offering to practice as an
outfitter, guide, or master PROFESSIONAL guide;

id} rules specifying standards for review and aggroval‘ of proposed new eperating—atea

OPERATIONS plang INVOLVING HUNTING USE or the proposed expansion of NET CLIENT HUNTING USE

UNDER an QUTFITTER'S existing eperating-atea OPERATIONS plan in order to determine if the propasal

will i igti cause an _undue conflict with existing HUNTING use of the area

CONSTITUTING A THREAT TO THE PUBLIC HEALTH, SAFETY, OR WELFARE. The board may not approve

a_new operating—area OPERATIONS plan or the proposed expansicn of as NET CLIENT HUNTING USE
UNDER THE existing eperatingarea OPERATIONS plan if it finds that the proposal will cause an undue

conflict with_existing HUNTING use of the area. Approval is not required when part or ali of an existin

operating-area OPERATIONS plan is transferred from one licensed outfitter to another licensed outfitter i
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the-transfer-will-not-irorease-existing-use-ef-the-area, RULES ADOPTED PURSUANT TO THIS SECTION
MUST PROVIDE FOR_SOLICITATION AND CONSIDERATION OF COMMENTS FROM HUNTERS AND

SPORTSPERSONS IN THE AREA TO BE AFFECTED BY THE PROPQSAL WHO DO NOT MAKE USE OF

QUTFITTER SERVICES.

{6) hold hearings and proceedings to suspend or revoke licenses of outfitters, and-prefessional

guides, and master PROFESSIONAL guides for due cause.”

Section 4. Section 37-47-301, MCA, is amended to read:

"37-47-301. License required -- services parformed -- standards. (1) A person may not act as an
autfitter, e—proefessienal guide, or master PROFESSIONAL guide or advertise as or otherwise represent to
the public that the person is an outfitter,_guide, or master PROFESSIONAL quide without first securing a

license in accordance with the provisions of this part.
{2} Whenever an outfitter is engaged by ery-persen a participant, the outfitter shall keep and
submit records as required by the board.

(3} Outfitters—protessional and guides, master PROFESSIONAL guides, and their other employees

of an outfitter may not shoot, kill, or take big game animals for or in competition with thase employing them

while acting urderempleyment as outfitters, er—professional guides, master PROFESSIONAL guides, or
emplovees of an outfitter.

(4) OQutfitters utilizing Iénds under the control of the United States government shall obtain the

proper permits required by the government office responsible for the area in which the outfitter intends to
operate and shall comply with environmental protection standards established for these lands.

(6} Outfitters may not willfully and substantially misreprésant their facilities, prices, equipment,
services, or hunting or fishing opportunities.

{6} OQutfitters and their employees, agents, and representatives shall take every reasonable measure

to provide their advertised services to their clients.

- An outfitter may not hire or retain a quide

or master PROFESSIONAL guide who does not hold a current license as provided under this part.
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Section 5. Section 37-47-302, MCA, is amended to read:

"37-47-302. Outfitter's gualifications. £aeh An applicant for ard-helderef an outfitter’s license
or any renewal of a license shalt must meet the following qualifications:

{1) be a-persern-ei-atleast 18 years of age whe-ia or older, be physically capable and mentally
competent to perform the duties of an outfitter,_and meet experience, training, and testing requirements
as prescribed by the board rule;

{2} own or hold under written lease or represent a company, corporation, or partnership who owns
ar holds under writtan lease the equipment and facilities as that are necessary to provide the services
advertised, contracted for, or agreed upon between the outfitter and the outfitter's clients {all equipment
and facilities are subject to inspection at all reasonable times and places by the board or its designated
agent);

(3) be-a-persen-whe-has have demonstrated a respect for and compliance with the laws of any
state or of the United States and all rules promulgated under those laws as related to matters-of fish and
game, conservation of natural resources, and preservation of the natural ecosystem without pollution of

the ecosystem;

46} have not, at any time, practiced fraud, deception, or material misrepresentation in procuring

any previous outfitter’s, prefessienal guide's, maeter PROFESSIONAL guide’s, or conservation license fram

the state of Montana;

{64{6) have not, at any time, promulgated any false or misleading advertising relating to the

business of outfittings
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7 Section 6. Section 37-47-303, MCA, is amended to read:

8 "37-47-303. Rrofessional Guide's and magter PROFESSIONAL guide’s qualifications. (1) An

9  applicant for a prefessienal guide’s or master PROFESSIONAL guide’s license shall must meet the following
10 requiroments qualifications:
1 (a) be a-persen-of-atleast 1B years of age whe-is or older and be physically capable and mentally

12  competent to perform the duties of a prefessional guide or master PROFESSIONAL gquide;

13 (b) be endorsed and recommended by an outfitter with a valid license; AND

14 (c) hs

- In_addition

27 to the requirements listed in_subsection {1}, an applicant for licensure as a mastee PROFESSIONAL guide

28 must meet additional experience requirements, to be set by board rule, and may he required to show proof

29  of training or pass a qualifying examination when required by board rule.”
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Section 7. Section 37-47-304, MCA, is amended to read:

"37-47-304. Application. {1) Each applicant for an outfitter's, erpretessienal guide’s, or master
PROFESSIONAL guide’s license shall make application for license upe® on a form te-be prescribed and
furnished by the beard,

{2) The application for an outfitter's license whreh-&hau FORMS THE BASIS FOR THE QUTFITTER'S
OPERATIONS PLAN AND must include:

{(a) the applicant’s full name, residence, address, conservation license number, driver's license
number, birth date, phvsicai description, and telephone number;

{b) the address of the applicant’s principal place of business in the state of Montana;

{c} the amount and kind of property and equipment owned and used in the outfitting business of
the applicant;

{d} the experience of the applicant, including years of experience as an outfitter, er-prefessional

guide, or svaster PROFESS|ONAL guide; the applicant’s knowledge of areas in which the applicant has

operated and intends to operate;; and the applicant's ability to cope with weather conditions and terrain;

(el a signed statement of the licensed outfitter by-whem-the-professienal-guide-is for each guide
and master PROFESSIONAL guide to be employed or retained as an independent contractor stating that the
profassional guide or master PROFESSIONAL guide is in-fast to be employed er—m%amed—a&an—mdepeﬂdem
eentracter by the outfitter and stating that the outfitter recommends the applieant guide or master
PROFESSIONAL guide for the-applieant-s-quatifieations licensure;

{f) an affidavit by the outfitter to the board that the aquipment listed on the application is in fact
owned or leased by the applicant, is in good operating condition, and is sufficient and satisfactory for the
services advertised or contemplated to be performed by the applicant;

(g} a statement of the maximum number of guests participants to be +akes accompanied at any
one time;

(h) the written approval of the appropriate agency or landowner on whose lands the applicant will
provide services or establish hunting camps=;_and

(i) _an-eporating-areaplan-that-speeHies the boundaries of the proposed operation, stating when
applicable:

(i} _the name and portion of river;

{ii) the county of location:
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(ifi) the legal owner of the property:

{iv) the name of the ranch;

(v} the proposed service, including_the type of game sought;

{vi} the name of the agency granting use authority; and

(vii} other means of identifying boundaries as established by board rule.

{213} Applications for an outfitter’s license must be in the name of an individual person only.

Apgplications involving corparations, proprietqrships, or partnerships must be made by one individual person
who qualifies under the provisions of this part. Aay A license issued pursuant to this part must be in the
name of that person. The license must s;ﬁeciﬁcally state that the license is issued for the use ang benefit -
of the named corporation, proprietorship, or partnership involved. Any revocation or suspension of a
license is binding upon the individual person and the corporation, proprietorship, or partnership for the use
and benefit of which the license was originally issued.

{334} Application must be made to and filed with the board.

435} Only one appiication for an outfitter’s license may be made in any ere license vear. i ary
an application is denied, subsequent applications by the same applicant for the license year invoived are

void, except as provided in 37-47-308."

Section B. Section 37-47-305%, MCA, is amended to read:
"37-47-305. Qutfitter's examination. Each applicant for an outfitter's license shal, after meeting

the experience and training specifications and other gualifications set by this chapter or rules adopted

pursuant to this chapter, is entitled to take and must pass a standard examination administered by the
board or its agent. The examination must require general and sufficient knowledge displaying and indicating
ability to perform the services contemplated with efficiency and with safety to the health and welfare of
persoRs-omploying-the-serviees participants. The examination must test the applicént‘s knowledge of
subjects that apply 1o the type of license applied for and may include the following subjects:

{1) federal and state fish and game laws and regulations;

{2) practical woedsmanship;

(3) general knowledge of big game;

{4) field preparation of trobhies;

{5) care of game meat,;
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(6) use of outfitter’s gear as listed on the application;

{7} knowledge of area and terrain;

(8} knowledge of firearms;

{9) federal and state regulations as applicable to outfitting;
(10) first aid;

{11) boat safety;

(12) water safety,

(13} care and safety of livestock.”

Section 9. Section 37-47-306, MCA, is amended to read:

"37-47-306. Fees. (1) The board shall establish fees commensurate with costs as provided in
37-1-134.

(2} Applications shall must be accompanied by a license fee as specified by the board rule.

{3) If a nonresident resides in a state requiring residents of the state of Montana to pay in excess
of the amount established by the board for a similar license, the fee for sueh the nonresident outfitter’s,
o-profassional guide’s, or master PROFESSIONAL guide’s license shall must be the same amount as the
higher fee charged in the state where the nonresident resides.

{4) The license fees must be deposited in the state special revenue fund and must be used by the

board to investigate the applicant, to enforce this part, and for administrative costs, subject to

37-1-101{6)."

Section 10. Section 37-47-307, MCA, is amended to read:

"37-47-307. Investigation of applicant -- issuance or denial of license. (1) The board shall
investigate each applicant for an outfitter’'s, er-prefessienal guide's, or master PROFESSIONAL guide’s
license and determine the applicant’s qualifications.

(2) The board may deny or refuse to issue any new license or to renew any previous license if the
applicant does not meet the qualifications stated in this seetien chapter or rules adopted pursuant to this
chapter. In the event that any application for license is denied or refused, the board shall immediately
notify the applicant, setting forth in the notice the grounds upon which the denial or refusal is based.

{3}
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# A licensee in good standing is entitled to a new license for the ensuing license year upon

compiying with the provisions of this chapter ard

or rules adopted pursuant to this chapter and upon completing an application for license renewal on a form
provided by the board.”

NEW SECTION. Section 11. License for previously licensed guide. The board shall issue a guide's
license to an applicant who meets the following qualifications as of July 1, 1995:
| {1} previous licensure as a guide in this state and practice as a guide for at least one season, as
defined by board rule;

{2} payment of a license fee; and

{3} submission of a current cardiopulmonary resuscitation card, a first-aid card, or an equivalent

card issued by a board-approved certifying agency.

Saction 12. Section 37-47-341, MCA, is amended to read:
"37-47-341. Grounds for denial, suspension, or revocation of license. Every A license or right to
apply for and hold the a license issued under this part may be denied, suspended, or revoked or other

disciplinary conditions may be applied upon any of the following grounds:
(1} having ceased to meet all of the qualifications for holding a license, as required under this

chapter and rules adopted pursuant to this chapter;

{2} fraud or deception in procuring a license;

{3} fraudulent, untruthful, or misleading advertising;

{4} having pleaded guilty to or been adjudged by a court guilty of a felony, including a case in
which the sentence is suspeﬁded or imposition of the sentence is deferred, unless civil rights have been

restored pursuant to laws.__ A person may not apply for or hold an outfitter's, guide’s, or master

PROFESSIONAL guide's license during any period of time in which a sentence for a felony has been

deferred or suspended.
(5) twe-eonvietions one conviction or bond ferfeitures-ef$100-ermere forfeiture as to vielations

a violation of the fish and game or outfitting laws or reguiations of any state or the United States within
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the-past-b-years;

(6) a substantial breach of amy a contract with ar

a participant provided that the breach is established as a matter of final judgment in a court of law;

(7} the willful employment of or contracting with an unlicensed guide or master PROFESSIONAL

guide by an outfitter;

{8} negligence or misconduct while acting as an outfitter, er—predessional guide,_or master
PROFESSIONAL guide that causes an accident or injury to the person or property of any—elient-ef-the
outiitter-er-professienal-guide a participant; e

{9) misconduct as defined by board rule; or

{10) any violation of this chapter or a rule adopted gursu'ant to this chapter.”

Section 13. Section 37-47-343, MCA, is amended to read:

"37-47-343. Appeal procedure. Ary A person who feels aggrieved by a final order of the board
denying issuance of;-suspensden—ef—,—er—-r—eveﬁaﬁen—e# a license or suspending or revoking a license as an
outfitter, erprofessionat guide, or master PROFESSIONAL guide may petition for judicial review as provided

in Title 2, chapter 4, part 7."

Section 14. Section 37-47-345, MCA, is amended to read:;

"37-47-345. Enforcement. Investigations and arrests for violations of this chapter or rules adopted

pursuant to this chapter may be made by any peace officer; warden of the department of fish, wildlife, and

parks; or federal agency enforcement personnel,”

Section 15. Section 37-47-401, MCA, is amended to read:

"37-47-401. Purpose. It is recognized that some activities conducted by outfitters, guides, and
master PROFESSIONAL guides within the scope of their authorized services are inherently hazardous to
participants regardless of all feasible safety measures that eam mavy be taken. It is the purpose of this part
to define those areas of responsibility and affirmative acts or omissions for which outfitters, guides, and

master PROFESSIONAL guides are liable for loss, damage, or injury and those risks for which the participant

expressly assumes or shall-be is considered to have voluntarily assumed the risk of loss or damage.”
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Section 16. Section 37-47-402, MCA, is amended to read:

"37-47-402. Duties of outfitters, guides, and master PROFESSIONAL guides. An outfitter, guide,

or master PROFESSIONAL guide offering professional services in this state shall:
(1) act as would a reasonably prudent member of the profession while engaging in providing the
services authorized to be performed by a licensed member of the profession;

{2) comply with all standards adopted by board rule by-the-beard."

Section 17. Section 37-47-403, MCA, is amended to read:
"37-47-403. Duties of participants. {1} A participant shall:
{a} act as would a reasonably prudent person when engaging in the activities offered by a licensed

outfitter, guide, or master PROFESSIONAL guide in this state;

{b) receive permission from the outfitter, guide, or master PROFESSIONAL guide prior to embarking
on any self-initiated activity and inform tﬁe outfitter,guide, or master PROFESSIONAL guide of his the
participant’'s plans and intentions upon receiving permission to engage in suek the self-initiated activity.

{2} A participant may not:

(a) interfere with the running or operation of an outfitter’s__guide’s, or master PROFESSIQONAL

guide’s activities when sueh those activities conform to the standards of care set forth in 37-47-402;
(b) use the outfitter’'s, quide’s, or mester PROFESSIONAL guide's equipment, facilities, or services
unless the participant has requested and received permission from the outfitter,_ guide, or sraster
PROFESSIONAL guide;
{c} knewingly, purposely, or negligently engage in any type of conduct that contributes to or

causes injury to himself the participant or any other person.”

Section 18. Section 37-47-404, MCA, is amended to read:

"37-47-404. Responsibility for violations of law. (1) Ary A person accompanying a hunting or
fishing party as an outfitter or agent guide, master PROFESSIONAL guide, or other employee of the outfitter
is equally respensible with any person or party emplbying the person as an outfitter for any violation of fish
and game laws unless the violation is reported to a peace officer by the outfiﬁer, agent guide, master

PROFESSIONAL guide, or employee and the outfitter, agert guide, master PROFESSIONAL guide, or

employee was not an active participant. An outfitter or agent guide, master PROFESSIONAL guide, or other
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Montana Legistative Council




54th Legislature +HB0196.03

—

w N N N N N N [N 1] N N - - -— —_ —_ - - - - =
O W W N ;M R W N =, 0O ®© 0N ;e WN =0 O 0N s WM

employee of an outfitter who willfully fails or refuses to report any violation of fish and game laws is liable
to the penaities provided in this section. If any prefessienal guide or master PROFESSIONAL guide viotates
the laws or applicable regulations relating to fish and game, outfitting, ar guiding with actual or implied
knowledge of an outfitter employing the guide or saster PROFESSIONAL gquide, the outfitter is legally
responsible for the violation for all purposes under the laws or regulations if the outfitter fails to report the
vialation to the proper authority.

{2} An outfitter, guide, or prefessionat master PROFESSIONAL guide shall report any violation or
suspacted violation of fish and game laws that the outfitter,_guide, or rraster PROFESSIONAL guide knows
or reasonably should have known has been committed by the employees, agents, representatives, clients,
or participants in the outfitting or guiding activity. The violation or suspected violation must be reported
to a peace officer at the earliest possible opportunity.

{3} A person may not hire or retain any an outfitter er-prefescionalguide unless the outfitter e
professional-guide is currently licensed in accordance with the laws of the state of Montana. A person may
not use the services of a guide or master PROFESSIONAL quide and a guide or master PROFESSIONAL
guide may not offer services unless the services are obtained through an endorsing outfitter."

Section 19. Section 87-2-511, MCA, is amended to read:

"87-2-511. Sale of Class B-10 and Class B-11 licenses. (1) The department shall offer the Class
B-10 and Class B-11 licenses for sale on March 15, with 5,600 of the authorized Class B-10 licenses and
2,000 Class B-11 licenses reserved for applicants indieating-their—intent-te—use using the services of a
licensed outfitter; and 2,000 of the authorized Class B-11 licenses reserved for applicants indicating their
intent to hunt with a resident sponsar on land owned by that sponsor, as provided in subsections (2) and
(3).

{2} Each application for a reserved resident-sponsored license under subsection {1) must contain
a written affirmation by the applicant that the applicant intends to hunt with a-lieensed-outfitter—er a
resident sponsor and must indicate the name of the lieersed-eutfitteror resident sponsor with whom the
applicant intends to hunt. In addition, the application must be accompanied by a certificate that is signed
by a keensed-outfitter-of resident sponsor and whieh that affirms that the eutfitteror resident gponsor will:

(a) direct the applicant’s hunting and advise the applicant of game and trespass laws of the state;

{b) submit to the department, in a manner prescribed by the department, complete records of who
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hunted with kim the resident sponsor, where they hunted, and what game was taken; and

{c} accept no monetary consideration for enabling the nonresident. applicant to obtain a license or
for providing any services or assistance to the nonresident applicant, except as provided in Title 37, chapter
47, and this title.

(3) The certificate signed by the resident sponsor pursuant to subsection (2) must also affirm that
the sponsor is a landowner and that the applicant under the certificate will hunt only on land owned by the

spansor.

[41- Each application for an outfitter-sponsored license under subsection {1} must contain a written
affirmation by the applicant that the applicant will hunt with a licensed outfitter for all big game hunted by
the applicant under the license and must indicate the name of the licensed outfitter with whom the
applicant will hunt. In addition, the application_must be accompanied by a certificate that is signed by a

licensed outfitter and that affirms that the outfitter will:

{a) accompany the applicant;

(b} provide quiding services for the species hunted by the applicant;

{c) direct the applicant’s hunting for all big game hunted by the applicant under the license and
advise the applicant of game and trespass laws of the state;

(d) submit to the department, in @ manner prescribed by the department, complete records of who
hunted with the outfitter, where they hunted, and what game was taken; and

(e) accept no monetary consideration for enabling the nonresident applicant to obtain a license or

for providing any services or assistance to the nonresident applicant, except as provided in Title 37, chapter
47, and this title.

(5) An outfitter-sponsored license under subsection {1} is valid only when used in compliance with

the affirmations of the applicant and outfitter required under subsection (4). {f the sponsoring outfitter is

unavailable or if the applicant wishes to use the services of separate outfitters for hunting different species

~ofgame, an outfitter-sponsored license may be used with a substitute licensead outfitter, in compliance with

the affirmations under subsection (4}, upon advance written notification to the board by the sponsorin
licensed outfitter or the substitute outfitter.

446} The department shall make the reserved Class B-10 and Class B-11 licenses that remain
unsold on April 15 available to nonresident applicants without restriction as to hunting with a licensed

outfitter or resident sponsor.
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{B}(7) All Class B-10 and Class B-11 licenses that_are not reserved under subsection (1) and all

unsolid reserved licenses that are available under subsection {4} {8) must be issued by a drawing among all

applicants for the respective unreserved licenses."”

NEW SECTION, Section 20. Investigators -- qualifications. {1} The department may hire

investigators to assist the board in investigations and inspections authorized by this chapter.

{2} To qualify as an investigator, a person must:

(a) be a citizen of the United States and be a Montana resident;

{b} have knowledge of outfitting and guiding through prior experience as a licensed outfitter, guide,
or master guide or as a regulator of the outfitting profession; and

{c} have not less than 2 years’ experience as a licensed private investigator or as an investigator,

detective, special agent, or peace officer of a city, county, or state or of a federal agency.

Saction 21. Section 87-1-5603, MCA, is amended to read:

“87-1-503. Ex officio wardens. All sheriffs and their deputies;; all constabless; all peace officers
of the state or any subdivision of the state;; the executive director and investigators of the board of
outfitters; all state forest officers;—and;; as authorized by cooperative agreement, a# any officers of the
United States forest service, agents of the United States fish and wildlife service, and peace officers of the
bureau of land management, national park service, and corps of engineers that are assigned to duty in this
stater; and field personnel of the department; as the director may appoint; are ex officio wardens, without
pay, except that the department may, in its discretion, allow traveling travel expenses as provided for in
2-18-5601 through 2-18-503, which, if allowed, must be paid upon proper vouchers from the state fish and
game funds. Ex officio wardens havé the same powers with reference to the enforcement of the fish and

game laws of this state and the laws relating to parks and outdoor recreation contained in ehapters-+-and

2-of Title 23, chapters 1 and 2, except chapter 2, part 7, as regularly appointed wardens, and it is their

duty to assist, whenever possible, in the enforcement of those laws."

NEW SECTION. Section 22. Repealer. Sections 37-47-102 and 37-47-309, MCA, are repealed.

NEW SECTION. Section 23. Severability. If a part of [this act] is invalid, all valid parts that are
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severable from the invalid part remain in effect. If a part of {this act] is invalid in one or more of its

2  applications, the part remains in effect in all valid applications that are severable from the invalid
3 applications.

4

5 ~ NEW SECTION. Section 24. Codification instruction. [Sections 2 and 20] are intended to be
6 codified as an integral part of Title 37, chapter 47, and the provisions of Title 37, chapter 47, apply to
7  I[sections 2 and 201,

8

9 NEW SECTION. Section 25. Effective dates. (1) [Sections 20 and 21 and this section] are
10  effective July 1, 1995, '
11 (2} [Sections 1 through 19, 22 through 24, and 26} are effective October 1, 1995.
12
13 - NEW SECTION. Section 26. Termination. [Section 11] terminates October 1, 1996.

14 -END-

-17 - HB 196
Montana Legisiative councll



B4th Legislature HB0196.03

—

O W W - O O B oW wN

W ORN RNR RN RN RNNNN = S e a3 ke
O © @@ ~N O o H W N = O O 00N O s W N =

HOUSE BILL NO. 196
INTRODUCED BY SWANSON, HIBBARD, HERTEL, PIPINICH
BY REQUEST OF THE DEPARTMENT OF COMMERCE

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAW RELATING TO QUTFITTERS
AND GUIDES; CREATING THE MASFER PROFESSIONAL GUIBE LICENSE; REVISING LICENSING
REQUIREMENTS AND QUALIFICATICNS FOR OUTFITTERS AND GUIDES; REQUIRING SUBMISSION OF
AN AREA—GRERATING QPERATIONS PLAN FOR OUTFITTERS AND ESTABLISHING A SYSTEM FOR
REVIEW OF THE PLAN; REVISING DUTIES AND LIABILITIES RELATED TO OUTFITTING TO INCLUDE

MASTER PROFESSIONAL GUIDES; REVISING QUALIFICATIONS AND CONDITIONS APPLICABLE TO
OUTFITTER-SPONSORED CLASS B-10 AND B-11 LICENSES; ALLOWING THE BOARD OF OUTFITTERS TO
HIRE QUALIFIED INVESTIGATORS; GRANTING THE EXECUTIVE DIRECTOR OF THE BOARD OF
OUTFITTERS AND BOARD INVESTIGATORS EX OFFICIO WARDEN STATUS; AMENDING SECTIONS
37-47-101, 37-47-201, 37-47-301, 37-47-302, 37-47-303, 37-47-304, 37-47-305, 37-47-306,
37-47-307,37-47-341,37-47-343,37-47-345,37-47-401,37-47-402, 37-47-403, 37-47-404,87-2-511,
AND 87-1-503, MCA; REPEALING SECTIONS 37-47-102 AND 37-47-309, MCA; AND PROVIDING
EFFECTIVE DATES AND A TERMINATION DATE.” '

STATEMENT OF INTENT

A statement of intent is required for this bill because rulemaking atjthority is granted to the board
of outfitters in 37-47-201 requiring the board to establish qualifications for two levels of guides and to
review proposed eperating-area OPERATIONS plans and changes to eperating-area OPERATIONS plans.

The legislature intends that at a minimum the rules on master PROFESSIONAL guide gualifications
address experience, and if the board considers it appropriate, additional training and a qualifying
examination to ensure that licensed master PROFESSIONAL guides are qualified to safely provide services
for compensation to clients of the endorsing outfitter.

The legislature intends that rules on eperating—arcae OPERATIONS pians be directed toward a
reduction in new semmeraiat HUNTING uses of areas by outfitters when the new uses will CAUSE UNDUE

conflict with existing HUNTING uses of the areas.
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BE IT ENACTED 8Y THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 37-47-101, MCA, is amended to read:
"37-47-101. Definitions. As used in this chapter, unless the context requires otherwise, the
following definitions apply:

{1) "Accompany" means to go with or be together with a_participant as an escort, companion, or

other_service provider, with an actual physical presence in the area where the activity is being condugted

and within sight or sound of the_participant at as¢ SOME time during the furnishing of service,
{(2) "Board" means the board of outfitters provided for in 2-15-1883.

{3} "Consideration” means something of value given or done in exchange for something of value

given or done by another.

{244) "Department” means the department of commerce provided for in Title 2, chapter 15, part
18.

{6) "Guide" means a person who is employed by or who has contracted independently with a

licensed outfitter and wha accompanies a participant during outdoor recreational activities that are directly

related to activities for which the outfitter is licensed.

+33{6] "License year" means that period eemmmereing beginning January 1 and ending December

31 of the same vear,

{448)(7} "Nonresident” means a person other than a resident.

{61B8}(8] "Outfitter™ means any person, except a persan providing services on real property that

ke the person owns far the primary pursuit of bona fide agricultural interests, whos

b} for consideration provides any saddle or pack animal;_facilities: camping equipment; vehicle,
watercraft, or other conveyance; or.personal service

: ; 7 for any person to hunt, trap, capture, take, e kill, OR pursue;
effetrieve any varmint-predater—of game, including fish, and who accompanies sueh-a-party—of that

person, either part or all of the way, on an expedition for any of these purposes or_supervises a licensed

Zé, : -2- HB 196
Montana Legisiative Council



54th Legislature ‘ HB0196.03

—

(@ TR < JUNN« - NN R o> BN & IR - N % B N

guide or master guide in accompanying that persons.

6138} 3) "Participant” means a person using the services offered by a licensed outfitter of

{10) "PROFESSIONAL GUIDE" MEANS A GUIDE WHO HAS MET EXPERIENCE, TRAINING, AND

TESTING QUALIFICATIONS FOR DESIGNATION AS A PROFESSIONAL GUIDE, AS SET BY BOARD RULE.

£#3(11) "Resident"” means a persan who gualifies for a resident Montana hunting or fishing license

under 87-2-102."

NEW SECTION. Section 2. Shuttle and rental services -- exemption. (1) Nothing in this chapter

prohibits the furnishing of shuttle or rental services as long as those services do not include in-field
assistance to a customer.

{2) In-field assistance includes but is not limited to:

{al setting up a camp;

(b} field instruction for the activity to be conducted by the customer; or

{c} other services considered 10 be services of an outfitter, as defined in 37-47-101.

Section 3. Section 37-47-201, MCA, is amended to read:
"37-47-201. Powers and duties of board relating to outfitters, guides, and master PROFESSIONAL
guides. The board shall:

-3 HB 196
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(1) prepare and publish an information pamphiet whieh that contains the names and addresses of
all licensed outfitters. This pamphiet must be available for free distribution as early as possible during each

calendar year but not later than the second Friday in March. The pamphlet shal must contain the names

and addresses of only thase outfitters wha have a valid license for the current license year.

{2) cooperate with the federal government in matters of mutual concern regarding the business of
outfitting and guiding in Montana;

(3} enforce the provisions of this chapter and rules adopted pursuant to this chapter;

{4) establish outfitter standards, and-professional guide standards, and master PROFESSIONAL

guide standards;
(5) adopt:
(a) rules of procedure;

(b) rules to administer and enforce this chapter, including but-rettimited—te rules prescribing all

requisite qualifications for licensure as an outfitter, quide, or master PROFESSIONAL quide. These

quatfications Qualifications for outfitters must include training, testing, experience in activities similar to

the service to be provided, knowledge of rules of governmental bodies pertaining to outfitting; and condition

and type of gear and equipment, and the filing of an eperating-area OPERATIONS plan.

{c) any reasonable rules, not in conflict with this chapter, necessary for safeguarding the public

of qualification and licensure under this chapter for any person practicing or offering to practice as an

outfitter, quide, or master PROFESSIONAL quide;

(d) rules specifying standards for review and aporoval of proposed new eperating—area

OPERATIONS plans INVOLVING HUNTING USE or the proposed expansion of NET CLIENT HUNTING USE

UNDER an QUTFITTER'S existin i QPERATIONS pian in order to determine if the proposal

will _inerease-—ewisting—uee—eF cause an undue conflict with existing HUNTING use of the area,
CONSTITUTING A THREAT TC THE PUBLIC HEALTH, SAFETY, OR WELFARE. The board may not approve

a new eperating—area OPERATIONS plan or the proposed expansion of an NET CLIENT HUNTING USE

UNDER THE existing eperating-area OPERATIONS pian if it finds that the proposal will cause an undue

conflict with existing HUNTING use of the area. Approval is not required when part or all of an existin

operating-ares OPERATIONS plan is transferred from one licensed outfitter to another licensed outfitter #
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the-transtorwill-notincrogse-oxistingyseaithe-area. RULES ADOPTED PURSUANT TO THIS SECTION
MUST PROVIDE FOR SOLICITATION AND CONSIDERATION OF COMMENTS FROM HUNTERS AND

SPORTSPERSONS {N THE AREA TQ BE AFFECTED BY THE PROPOSAL WHO DO NOT MAKE USE OF
OUTFITTER SERVICES,

(6) hold hearings and proceedings to suspend or revoke licenses of outfitters, and—professioral

guides, and master PROFESSIONAL guides for due cause.”

Section 4. Section 37-47-301, MCA, is amended to read:
"37-47-301. License required -- services performed -- standards. {1) A person may not act as an

autfitter, erprefessioral guide, or master PROFESSIONAL guide or advertise as or otherwise represent ta

the public that the person is an outfitter, guide, or saster PROFESSIONAL guide without first securing a

license in accordance with the provisions of this part.
{2) Whenever an outfitter is engaged by ary—persen a participant, the outfitter shall keep and
submit records as required by the board.

(3} Outfitters—prefessional and guides, master PROFESSIONAL guides, and their other employees

of an outfitter may not shoot, kill, or take big game animals for or in compatition with those employing them

while acting under—ampleyment as outfitters, er—prefessienal guides, master PROFESSIONAL guides, or

empiovees gt an outfitter.

{4) OQutfitters utilizing lands under the control of the United States government shall obtain the
proper permits required by the government office r'esponsible for the area in which the outfitter intends to
operate and shall comply with environmental protection standards established for these lands.

(5} OQutfitters may not willfully and substantially misrepresent their facilities, prices, equipment,
services, or hunting or fishing opportunities.

{6} Qutfitters and their employees, agents, and representatives shall take every reasonable measure

to provide their advertised services to their clients.

= An outfitter may not hire or retain a quide

or master PROFESSIONAL guide who does not hold a current license as provided under this part.
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Section 5. Section 37-47-302, MCA, is amended to read:

"37-47-302. OQutfitter's qualifications. Eaek An applicant for ard-helderet an outfitter’s license
or any renewal of a license shal must meet the following qualifications:

(1) be a-person-efatieast 18 years of age whe—s or older, be physically capable and mentaily
competent to perform the duties of an outfitter,_and meet experience, training, and testing requirements
as prescribed by the board rule;

(2} own or hold under written lease or represent a company, corporation, or partnership who owns
or hoilds under written lease the equipment and facilities as that are necessary to provide the services
advertised, contracted for, or agreed upon between the outfitter and the outfitter's clients {all equipment
and facilities are subject to inspection at all reasonabie times and places by the board or its designated
agent);

{3) be-a-percer—whe-has have demonstrated a respect for and compliance with the laws of any
state or of the United States and all rules promuigated under those laws as related to metters-of fish and

game, conservation of natural resources, and preservation of the natural ecosystem without poliution of

the ecosystem;

{8} have not, at any time, practiced fraud, deception, or material misrepresentation in procuring
any previous autfitter’s, prefessienat guide's, master PROFESSIONAL guide’s, or conservation license from
the state of Montana;

t64(5) have not, at any time, promulgated any false or misleading advertising relating to the

business of outfittings
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Section 6. Section 37-47-303, MCA, is amended to read:
"37-47-303. Prefessional Guide's and master PROFESSIONAL guide’s qualifications. (1) An

applicant for a prefessional guide’s or master PROFESSIONAL guide's license skalt must meet the following

reguirorments qualifications:
{a) be a-persen-obatleast 18 years of age whe-is or_older and be physically capable and mentally

competent to perform the duties of a prefassienal guide or master PROFESSIONAL guide;

(b) be endorsed and recommended by an outfitter with a valid license; AND

to the requirements listed in subsection (1}, an applicant for licensure as a master PROFESSIONAL guide

must meet additional experience requirements, to be set by board rule, and may be required to show proof

of training or pass a qualifying examination when required by board rule.”

9. HB 196
Montana Legisiative Council




54th Legislature HBO196.03

—_

O W o N o AW N

Section 7. Section 37-47-304, MCA, is amended to read:
"37-47-304. Application. {1} Each applicant for an outfitter's, erprofessienal guide’'s, or master
PROFESSIONAL guide's license shall make application for license sper on a form te~be prescribed and

furnished by the board. ‘
{2) The application for an outfitter’s license whieh-shat FORMS THE BASIS FOR THE QUTFITTER’'S

OPERATIONS PLAN AND must include:

{a) the applicant’s full name, residence, address, conservation license number, driver's license
number, birth date, physical description, and telephone number;

(b) the address of the applicant’s principal ptace of business in the state of Montana;

{c) the amount and kind of property and equipment owned and used in the outfitting business of
the applicant;

{d) the experience of the applicant, including years of experience as an outfitter, erprefessional

guide, or sraster PROFESSIONAL gquide; the applicant's knowledge of areas in which the applicant has

operated and intends to operate;; and the applicant’s ability to cope with weather conditions and terrain;

{e) a signed statement of the licensed outfitter by-whem-the-professional-guide-s for each guide
and saster PROFESSIONAL guide to be employed or retained as an independent contractor stating that the
professierat guide or acter PROFESSIONAL guide is infaet to be employed ef-retainred-as-anndependent
eertracter by the outfitter and stating that the outfitter recommends the applieant guide or mastet

PROFESSIONAL guide for the-applicants-qualifieatiens licensure;

{(f} an affidavit by the outfitter to the board that the equipment listed on the application is in fact

owned or leased by the applicant, is in good operating condition, and is sufficient and satisfactory for the
services advertised or contemplated to be performed by the applicant;

(g} a statement of the maximum number of guests participants to be takes accompanied at any
one time;

(h} the written approval of the appropriate agency or landowner on whosa lands the applicant will
provide services or establish hunting camps=;_and

{i}_ereperating-aroa-ptan-that-speseifies the boundaries of the proposed operation, stating when
applicable:

(i}_the name and portion of river;

{ii} the county of location;
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{iii) the legal owner of the property:

(iv) the name of the ranch:

(v} the proposed service, including the type of game sought;

(vi} the name of the agency granting use autharity; and

{vii) other means of identifying boundaries as established by board rule.

£443) Appiications for an outfitter’'s license must be in the name of an individual person only.
Applications involving corporations, proprietorships, or partnerships must be rmade by one individuai person
who qualifies under the provisions of this part. A#y A license issued pursuant to this part must be in the
name of that person. The license must speciﬁcally state that the license is issued for the use and benefit
of the named corporation, proprietorship, or partnership involved. Any revecation or suspension of a
license is binding upon the individual person and the corporation, proprietorship, or partnership for the use
and benefit of which the license was originally issued.

{3+{4) Application must be made to and filed with the board.

+4{5) Only one application for an outfitter’'s license may be made in any ere license year. If ary
an application is denied, subsequent applications by the same applicant for the license year involved are

void, except as provided in 37-47-308."

Section 8. Section 37-47-305, MCA, is amended to read:
"37-47-305. Qutfitter's examination. Each applicant for an outfitter's license shall,_after meeting

the experience and training specifications and other qualifications set by this chapter or rules adopted

pursuant to this chapter, is entitied to take and must pass a standard examination administered by the

board or its agent. The examination must require general and sufficient knowledge displaying and indicating
ability to perform the services contemplated with efficiency and with safety to the health and welfare of
persons—empleying-the—servioes participants. The examination must test the applicént’s knowledge of
subjects that apply to the type of license applied for and may include the following subjects:

(1) federal and state fish and game laws and regulations;

{2) practical woodsmanship;

(3) general knowledge of big game;

{4) field preparation of trophies;

{5) care of game meat;
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{6} use of outfitter's gear as listed on the application;

{7} knowledge of area and terrain;

{8) knowledge of firearms;

{9) federal and state regulations as applicable to outfitting;
(10) first aid;

(11) boat safety;

(12) water safety;

{13} care and safety of livestock.”

Section 9. Section 37-47-306, MCA, is amended to read:
"37-47-306. Fees. (1) The board shall establish fees commensurate with costs as provided in
37-1-134.

{2) Applications shalt must be accompanied by a license fee as specified by the board rule.

(3} If a nonresident resides in a state requiring residents of the state of Montana to pay in excess
of the amount established by the board for a similar license, the fee for sweh the nonresident outfitter's,

or-profossional guide's, or master PROFESSIONAL guide’s license shall must be the same amount as the

higher fee charged in the state where the nonresident resides.
{4) The license fees must be deposited in the state special revenue fund and must be used by the

board to investigate the applicant, to enforce this part, and for administrative costs, subject to

37-1-101(6)."

Section 10. Section 37-47-307, MCA, is amended to read:

"3747-307. Investigation of applicant -- issuance or denial of license. (1) The board shall
investigate each applicant for an outfitter's, erprofessional guide’s, or master PROFESSIONAL guide’s
license and determine the applicant’s qualifications.

{2} The board may deny or refuse to issue any new license or to renew any previous license if the
applicant does not meet the qualifications stated in this seetien chapter or rules adopted pursuant to this
chapter. In the event that any application for license is denied or refused, the board shall immediately

notify the applicant, setting forth in the notice the grounds upon which the denial or refusal is based.

(3)

-10- HB 196
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4} A licensee in good standing is entitled to a new license for the ensuing license year upon

complying with the provisions of this chapter a

or rules adopted pursuant to this chapter and upon completing an application for license renewal on a form

provided by the board.”

NEW SECTION. Section 11. License for previously licensed guide. The board shall issue a guide’s
license to an applicant who meets the following qualifications as of July 1, 1995:

(1} previous licensure s a guide in this state and practice as a guide for at least one season, as
defined by board rule;

{2} payment of a license fee; and

{3) submission of a current cardiopulmonary resuscitation card, a first-aid card, or an equivalent

card issued by a board-approved certifying agency,

Saction 12. Section 37-47-341, MCA, is amended to read:
"37-47-341. Grounds for denial, suspension, or revocation of license. Every A license or right to
apply for and hold he a license jssued under this part may be denied, suspended, or revoked or _other

disciplinary conditions may be applied upon any of the following grounds:

{1} having ceased to meet all of the qualitications for holding a license, as required under this

chapter and rules adopted pursuant to this chapter;

{2} fraud or deception in procuring a license;

{3) fraudulent, untruthful, or misleading advertising;

{4) having pleaded guilty to or been adjudged by a court guilty of a felony, includihg a case in
which the sentence is suspended or imposition of the sentence is deferred, unless civil rights have been

restored pursuant to law;. A person may not appiy for or hold an outfitter's, guide’s, or master

PROFESSIONAL quide’s license during any period of time in which a sentence for a feiony has been

deferred or suspended,
(5) twe-eonvictens one conviction or bond ferfeitures-of-$100-ormere forfeiture as to wvielatiens

a violation of the fish and game or outfitting laws or regulations of any state or the United States within
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the-past-b-years;

{6} a substantial breach of aRy a contract with any-persen-using-the-serviges-ot-the-ieense-heolder
a participant provided that the breach is, established as a matter of final judgment in a court of law;

{7} the willful employment of or contracting with an unlicensed guide or master PROFESSIONAL
guide by an outfitter;

{8} negligence or miscanduct while acting as an outfitter, e—prefessienal guide,_ ar master
PROFESSIONAL guide that causes an accident or injury to the person or property of any—elient-of-the
euttitter-or-professional-guide a participant; e

{9) misconduct as defined by board rule; or

{10} any violation of this chapter or_a rule adopted pursuant to this chapter.”

Section 13. Section 37-47-343, MCA, is amended to read:
"37-47-343. Appeal procedure. Ary A person who feels sggrieved by a final order of the board

denying issuance of—suspension-of—orrevoeatien-eof a license or siispending or revoking a license as an
outfitter, e+professienal guide, or master PROFESSIONAL guide may petition for judiciai review as provided

in Title 2, chapter 4, part 7."

Section 14. Section 37-47-345, MCA, is amended to read:

"37-47-345. Enforcement. Investigations and arrests for viclations of this chapter or rules adopted
pursuant to this chapter may be made by any peace officer; warden of the department of fish, wildlife, and

parks; or federal agency enforcement personnel.”

Section 15. Section 37-47-401, MCA, is amended to read:

"37-47-401. Purpose. It is recognized that some activities conducted by outfitters, guides, and
mastor PROFESSIONAL guides within the scope of their authorized services are inherently hazardous to
participants regardless of all feasible safety measures that eamn may be taken. It is the purpose of this part

to define those areas of responsibility and affirmative acts qr omissions for which outfitters,_quides, and

fraster PROFESSIONAL guides are liable for loss, damage, or injury and those risks for which the participant

expressly assumes or shat-be is considered to have voluntarily assumed the risk of loss or damage."

Z\C\/ -12- HB 196
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Section 16. Section 37-47-402, MCA, is amended to read;

"37-47-402. Duties of outfitters, gquides, and master PROFESSIONAL guides. An outfitter,_guide,

or master PROFESSIONAL guide offering professional services in this state shall:

{1} act as would a reasonably prudent member of the profession while engaging in providing the
services autharnized to be performed by a licensed member of the profession;

{2} comply with all standards adopted by board rule by-the-board."”

Section 17. Section 37-47-403, MCA, is amended to read:
"37-47-403. Duties of participants. [1) A participant shall:
{a) act as would a reasonably prudent person when engaging in the activities offered by a licensed

outfitter,_guide, or sraster PROFESSIONAL guide in this state;

{b} receive permission from the outfitter, guide, or master PROFESSIONAL guide prior to embarking

on any self-initiated activity and inform the outfitter_guide, or master PROFESSIONAL guide of hkis the

participant’s plans and intentions upon receiving permission to engage in saeh the self-initiated activity.
(2) A participant may not:

(a) interfera with the running or operation of an outfitter's, guide's, or saster PROFESSIONAL

guide’s activities when sueh those activities conform to the standards of care set forth in 37-47-402;

(b) use the outfitter’s, quide’s, or master PROFESSIONAL guide’'s equipment, facilities, or services

unless the participant has requested and received permission from the outfitter_ guide, or master

PROFESSIONAL guide;

{c} knowingly, purposely, or negligently engage in any type of conduct that contributes to or

causes injury to kimsel the participant or any other person.”

Section 18. Section 27-47-404, MCA, is amended to read:
"37-47-404. Responsibility for violations of law. (1) Ay A person accompanying & hunting or

tishing party as an outfitter or agent guide, master PROFESSIONAL guide, or other employee of the outfitter

is equally responsible with any person or party employing the person as an outfitter for any violation of fish
and game laws unless the violation is reported to a peace officer by the outfitter, agest quide, raster

PROFESSIONAL guide, or employee and the outfitter, agent quide, rrester PROFESSIONAL guide, or

employee was not an active participant. An outfitter or agent guide, rrester PROFESSIONAL guide, or other
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employee of an outfitter who willfully fails or refuses to report any violation of fish and game laws is liable
to the penalties provided in this section. If any prefassienal guide or master PROFESSIONAL guide violates
the laws or applicable regulations relating to fish and game, outfitting, or guiding with actual or implied
knowledge of an outfitter employing the guide or master PROFESSIONAL quide, the outfitter is legally
responsible for the violation for all purposes under the laws or regulations if the outfitter fails to report the
viglation to the proper authority.

(2) An outfitter,quide, or professional mactor PROFESSIONAL guide shall report any violation or

suspected violation of fish and game laws that the outfitter, guide, or master PROFESSIONAL guide knows
or reasonably should have known has been committed by the employees, agents, representatives, clients,
or participants in the outfitting or guiding activity. The violation or suspected violation must be reported
to a peace officer at the earliest possible opportunity.

{3} A person may not hire or retain amy an outfitter erprofessienal-gdide unless the outfitter ef
prefessionalguide is currently licensed in accordance with the laws of the state of Montana. A person may

not use the services of a guide or mraster PROFESSIONAL quide and a guide or master PROFESSIONAL

quide may not offer services unless the services are obtained through an endorsing outfitter.”

Section 19. Section 87-2-511, MCA, is amended to read:
"87-2-511. Sale of Class B-10 and Class B-11 licenses. {1) The department shall offer the Class
B-10 and Class B-11 licenses for sale on March 15, with 5,600 of the authorized Class B-10 licenses and

2,000 Class B-11 licenses reserved for applicants indieating—their—intent—to—use using the services of a

licensed outfitter; and 2,000 of the authorized Class B-11 licenses reserved for applicants indicating their
intent to hunt with a resident sponsor on land owned by that sponsor, as provided in subsections (2} and
(3).

{2) Each appiication for a reserved resident-sponsored license under subsection (1) must contain

a written affirmation by the applicant that the applicant intends to hunt with a-licensed—outiitteror a
resident sponsor and must indicate the name of the Heensed-eutfitteror resident sponsor with whom the
applicant intends to hunt. In addition, the application must be accompanied by a certificate that is signed
by a heensed-eutfitter-of resident sponsor and whieh that affirms that the eutfitter-of resident sponsor will:

(a) direct the applicant’s hunting and advise the applicant of game and trespass laws of the state;

{b) submit to the department, in a manner prescribed by the department, compiete records of wha
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hunted with & the resident sponsor, where they hunted, and what game was taken; and

{c) accept no monetary consideration for enabling the nonresident applicant to abtain a license or

for providing any services or assistance 16 the nonresident applicant, except as provided in Title 37, chapter

47, and this ftitle.

{3) The cervfica signed by the resident spansor pursuant to subsection (2§ must also affirm that
the sponsor is a iandowner and that the applicant under the carrificate will hunt oniy on land owned by the
sponsaor.

{4) Each application for an outfitter-sponsored license under subsection (1) must contain a written

affirmation by the applicant that the applicant will hunt with a licensed cutfitter for all big game hunted by

the applicant under the license and must indicate the name of the licensed outfitter with whom the

applicant will hunt. Inaddition,the application must be accompanied by a certificate that is siqned by a

licensed outfitter and that affirms that the outfitter will:

{a} accompany the applicant;

{b) providae gquiding services for the species hunted by the applicant;

{c) direct the applicant’s hunting for all big game hunted by the applic'am under the license and

advise the applicant of game and trespass laws of the state;

{d}) submit to the department, in a manner prescribed by the department, complete records of wha

hunted with the outfitter, where they hunted, and what game was taken; and

{e) accept no monetary consideration for enabling the nonresident applicant to obtain a license or

for providing any services or agsistance to the nonresident applicant, except as provided in Title 37, chapter

47, and this title.
{5)_An outfitter-sponsored license under subsection (1) is valid only when used in compliance with
the atfirmations of the applicant and outfitter required under subsection (4). if the sponsoring outfitter is

unavailable or if the applicant wishes to use the services of separate outfitters for hunting different species

of game, an outfitter-sponsored license may be used with a substitute licensed outfitter, in compliance with

the affirmations_under subsection {4), upon advance written notification to the board by the sponsorin

licensed outfitter or the substitute outfitter.

{43(6) The department shall make the reserved Class B-10 and Class B-11 licenses that remain
unsold on April 15 availabie to nonresident applicants without restriction as to hunting with a licensed

outfitter or resident sponsor.
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{84{7) All Class B-10 and Class B-11 licenses that are not reserved under subsection (1} and all

unsold reserved licenses that are available under subsection 4 {6} must be issued by a drawing among all

applicants for the respective unreserved licenses.”

NEW SECTION. Section 20. Investigators -- qualifications. (1} The department may hire

investigators to assist the board in investigations and inspections autharized by this chapter.

(2} To qualify as an investigator, a person must:

(a) be a citizen of the United States and be a Montana resident;

{b) have knowledge of outfitting and guiding through prior experience as a licensed outfitter, guide,
or master guide or as a regulator of the outfitting profession; and

(c} have not less than 2 years’ experience as a licensed private investigator or as an investigator,

detective, special agent, or peace officer of a city, county, or state or of a federal agency.

Section 21. Section 87-1-5603, MCA, is amended to read:
"87-1-503. Ex officio wardens. All sheriffs and their deputies;;_all constables;; all peace officers

of the state or any subdivision of the state;; the executive director and investigators of the board of

outfitters; all state forest officers—andsy; as authorized by cooperative agreement, a# any officers of the
United States forest service, agents of the United States fish and wildlife service, and peace officers of the
bureau of land management, naticnal park service, and corps of engineers that are assigned to duty in this
statey; and field personnel of the department; as the director may appoint; are ex officio wardens, without
pay, except that the department may, in its discretion, allow traveling travel expenses as provided for in
2-18-501 through 2-18-503, which, if allowed, must be paid upon proper vouchers from the state fish and
game funds. Ex officio wardens have the same powers with reference to the enforcement of the fish and
game laws of this state and the laws relating to parks and outdoor recreation contained in ehapters—t—and
2-ef Title 23, chapters 1 and 2, except chapter 2, part 7, as raegularly appointed wardens, and it is their

duty to assist, whenever possible, in the enforcement of those laws.”
NEW SECTION. Section 22. Repealer. Sections 37-47-102 and 37-47-309, MCA, are repealed.

NEW SECTION, Section 23. Severability. !f a part of [this act] is invalid, all valid parts that are
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severable from the invalid part rematn in effect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 24. Codification instruction. [Sections 2 and 20] are intended to be

codified as an integral part of Title 37, chapter 47, and the provisions of Title 37, chapter 47, apply to

[sections 2 and 20}.

NEW SECTION. Section 25. Effective dates. (1) [Sectiocns 20 and 21 and this section] are

effective July 1, 1995.
(2) [Sections 1 through 19, 22 through 24, and 26] are effective October 1, 1995.

NEW SECTION. Section 26. Termination. {Section 11] terminates October 1, 1996.

-END-
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HOUSE BILL NO. 196
INTRODUCED BY SWANSON, HIBBARD, HERTEL, PIPINICH
BY REQUEST OF THE DEPARTMENT OF COMMERCE

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAW RELATING TQ QUTFITTERS
AND GUIDES; CREATING THE MASTER PROFESSIONAL GUIDE LICENSE; REVISING LICENSING

REQUIREMENTS AND QUALIFICATIONS FOR QUTFITTERS AND GUIDES; REQUIRING SUBMISSION OF
AN AREA—ORERATING OPERATIONS PLAN FOR OUTFITTERS AND ESTABLISHING A SYSTEM FOR
REVIEW OF THE PLAN; REVISING DUTIES AND LIABILITIES RELATED TO OUTFITTING TO INCLUDE
MASTER PROFESSIONAL GUIDES; REVISING QUALIFICATIONS AND CONDITIONS APPLICABLE TO

OUTFITTER-SPONSORED CLASS B-10 AND B-11 LICENSES; ALLOWING THE BOARD OF OUTFITTERS TO
HIRE QUALIFIED INVESTIGATORS; GRANTING THE EXECUTIVE DIRECTOR OF THE BOARD OF
OUTFITTERS AND BOARD INVESTIGATORS EX OFFICIO WARDEN STATUS; AMENDING SECTIONS
37-47-101, 37-47-201, 37-47-301, 37-47-302, 37-47-303, 37-47-304, 37-47-305, 37-47-306,
37-47-307,37-47-341,37-47-343,37-47-345,37-47-401,37-47-402,37-47-403,37-47-404,87-2-511,
AND 87-1-503, MCA; REPEALING SECTIONS 37-47-102 AND 37-47-309, MCA; AND PROVIDING
EFFECTIVE DATES AND A TERMINATION DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill because rulemaking authority is granted to the board
of cutfitters in 37-47-201 requiring the board to establish qualifications for two levels of guides and to
review proposed eperating-area OPERATIONS plans and changes to eperatingarea OPERATIONS plans.

The legislature intends that at a minimum the rules on master PROFESSIONAL guide qualifications

address experience, and if the board considers it appropriate, additional training and a qualifying

examination to ensure that licensed master PROFESSIONAL guides are qualified to safely provide services

for compensation to clients of the endorsing outfitter.
The legislature intends that rules on operating-area OPERATIONS plans be directed toward a
reduction in new eemmeraial HUNTING uses of areas by outfitters when the new uses will CAUSE UNDUE

conflict with existing HUNTING uses of the areas.
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 37-47-101, MCA, is amended to read:
"37-47-101. Definitions. As used in this chapter, unless the context requires otherwise, the
tollowing definitions apply:

(1) "Accompany" means to go with or be together with a participant as an_escort, companion, or

other service provider, with an actual physical presence in the area where the activity is being conducted

and within sight or sound of the participant at ey SOME time during the furnishing of service.
{2) "Board" means the board of outfitters provided for in 2-15-1883.

{3} "Consideration” means something of value given or done in exchange for something of value

given or done by anogther.

{2+(4) "Department” means the department of commerce provided for in Title 2, chapter 15, part

18.

(6} "Guide" means a person who is employed by or who has contracted independently with a

licensed outfitter and who accompanies a participant during outdoor recreational activities that are directly

related to activities for which the outfitter is licensed.

{3}(6) "License year" means that period esmmeneing beginning January 1 and ending December

31 of the same year.

4H8H7] "Nonresident” means a person other than a resident.

161{8}(8] "Outfitter" means any person, except a person providing services on real property that

ke the person owns for the primary pursuit of bona fide agricultural interests, whos

b} for consideration provides any saddle or pack animal;_facilities; camping equipment; vehicle,
watercraft, or other convevance; or personal service

. - 7 for any person to hunt, trap, capture, take, ¢ kill,_OR pursus;

ofretriove any varmintpredater—er game, including fish, and who accompanies sueh—a-party—ef that

person, either part or all of the way, on an expedition for any of these purposes or_supervises a licensed
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guide or master PROFESSIONAL guide in accompanying that person;.

{10) "PROFESSIONAL GUIDE" MEANS A GUIDE WHO HAS MET EXPERIENCE, TRAINING, AND

TESTING QUALIFICATIONS FOR DESIGNATION AS A PROFESSIONAL GUIDE, AS SET BY BOARD RULE.

+83(11) "Resident” means a person who qualifies for a resident Montana hunting or fishing license

under 87-2-102."

NEW SECTION. Section 2. Shuttie and rental services -- exemption, (1) Nothing in this chapter

prohibits the furnishing of shuttle or rental services as long as those services do not include in-field
assistance to a customer,

(2) In-field assistance includes but is not limited to:

{a) setting up a camp; |

{b) field instruction for the activity to be conducted by the customer; or

(¢} other services considered to be services of an outfitter, as defined in 37-47-101.

Section 3. Section 37-47-201, MCA, is amended to read:

"37-47-201. Powers and duties of board relating to outfitters, guides, and master PROFESSIONAL

guides. The board shall:

-3- HB 196
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{1} prepare and publish an information pamphlet whieh that contains the names and addresses of
all licensed outfitters. This pamphlet must be available for free distribution as early as possible during each
calendar year but not later than the second Friday in March. The pamphlet shall must contain the names
and addresses of only those outfitters who have a valid license for the current license year.

(2) cooperate with the federal government in matters of mutuai concern regarding the business of
outfitting and guiding in Montana;

(3) enforce the provisions of this chapter and rules adopted pursuant to this chapter;

(4) establish outfitter standards, and-prefessional guide standards, and master PROFESSIONAL

quide standards;
{6) adopt:
{a) rules of procedure;
{h) rules to administer and enforce this chapter, including but-net-limited-te rules prescribing all

requisite qualifications for licensure as_an outfitter, guide, or master PROFESSIONAL guide. +Fhese

gualifieations Qualifications for outfitters must include training, testing, experience in activities similar to
the service to be provided, knowledge of ruies of governmental bodies pertaining to outfitting; and condition

and type of gear and equipment,_and the filing of an eperating-area OPERATIONS plap.

{c} any reasonable rules, not in conflict with this chapter, necessary for safeguarding the public

of qualification _and licensure under this chapter for any person practicing or offering to practice as an

outfitter, guide, or master PROFESSIONAL guide; _
{d] rules specifying standards for review and approval of proposed new eperatirg—orea
OPERATIONS plans INVOLVING HUNTING USE or the proposed expansion of NET CLIENT HUNTING USE

UNDER an QUTFITTER’S existing eperatingarea OPERATIONS plan in order to determine if the proposal

will _inerease—existing—use—of cause an undue conflict with existing HUNTING use of the area,
CONSTITUTING A THREAT TO THE PUBLIC HEALTH, SAFETY, OR WELFARE. The board may not approve

a new operatingarea OPERATIONS plan or the proposed expansion of an NET CLIENT HUNTING USE

UNDER THE existing eperating-area OPERATIONS pian if it finds_that the proposal will cause an undue

conflict with existing HUNTING use of the area. Approval is not required when part or_all of an existing

operating-area OPERATIONS plan is transferred from_one licensed outfitter to another licensed outfitter i
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the—transfer-wibnotinerease-existinguse-of-the-area. RULES ADOPTED PURSUANT TO THIS SECTION
MUST PROVIDE FCR SOLICITATION AND CONSIDERATION OF COMMENTS FROM HUNTERS AND

SPORTSPERSONS IN THE AREA TO BE AFFECTED BY THE PROPOSAL WHO DO NOT MAKE USE OF

OUTFITTER SERVICES.

(6} hold hearings and proceedings to suspend or revoke licenses of outfitters, and—prefassional

guides, and master PROFESSIONAL guides for due cause.”

Section 4. Section 37-47-301, MCA, is amended to read:
"37-47-301. License required -- services performed -- standards. {1} A person may not act as an

outfitter, erprefessienal guide, or master PROFESSIONAL guide or advertise as or otherwise represent to

the public that the person is an outfitter, guide, or raster PROFESSIONAL guide without first securing a

license in accordance with the provisions of this part.

(2) Whenever an outfitter is engaged by afy—persen a participant, the outfitter shall keep and
submit records as required by the boérd.

(3) Outfitters—professional and guides, saaster PROFESSIONAL guides, and $heir other empioyees
of an gutfitter may not shoot, kill, or take big game animals for ar in competition with those employing them

while acting urder-empleyment as outfitters, erprefessienal guides, master PROFESSIONAL guides, or

employees of an outfitter.

(4) Qutfitters utilizing lands under the control of the United States government shall obtain the
proper permits required by the government office responsible for the area in which the outfitter intends to
operate and shall comply with environmental protection standards established for these lands.

(5) Outfitters may not willfully and substantially misrepresent their facilities, prices, equipment,
services, or hunting or fishipg opportunities.

(6) Outfitters and their employees, agents, and representatives shall take every reasonable measure

to provide their advertised sarvices to their clients,

hip- An outfitter may not hire or retain a guide

or sraster PROFESSIONAL quide who does not hold a current license as provided under this part.
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Section 5. Section 37-47-302, MCA, is amended to read:

"37-47-302. Outfitter's qualifications. Eaeh An applicant for and-helderef an outfitter's license
or afy renewal of a license shall must meet the following qualifications:

(1) be a-persen-of-atieast 1B years of age whe-is or older, be physically capable and mentally
competent 1o perform the duties of an outfitter,_and meet experience, training, and testing reguirements
as prescribed by the board rule;

(2} own or hold under written lease or represent a company, corporation, or partnership who owns
or holds under written lease the equipment and facilities as that are necessary to provide the services
advertised, contracted for, or agreed upon between the outfitter and the outfitter’s clients (all equipment
and facilities are subject to inspection at all reasonable times and places by the board or its designated
agent);

(3} be-a-persen—whe-has have demonstrated a respect for and compliance with the laws of any
state or of the United States and all rules promulgated under those laws as related to satters—o+ fish and

game, conservation of natural resources, and preservation of the natural ecosystem without pollution of

the ecosystem;

{6} have not, at any time, practiced fraud, deception, or material misrepresentation in pracuring

any previous outfitter’'s, prefessienal guide’s, master PROFESSIONAL gquide’s, or conservation license from

the state of Montana;

t63(5) have not, at any time, promulgated any false or misleading advertising relating to the

business of outfitting:
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7 Section 6. Section 37-47-303, MCA, is amended to read:

8 "37-47-303. Professional Guide’s and master PROFESSIONAL guide’s qualifications. {1} An

9 applicant for a prefessienel guide’s or rraster PROFESSIONAL quide’s license shal must meet the following
10  requirerments gualifications:
11 (a) be a-persor-ofatieast 18 years of age whe-is or older and be physically capable and mentally

12 competent to perform the duties of a prefessienal guide or mraster PROFESSIONAL gquide;

13 (b} be endorsed and recommended by an outfitter with a valid license; AND

e- |n_addition

27 to_the requirements listed in subsection {1}, an applicant for licensure as a master PROFESSIONAL guide

28 must meet additional experience requirements, to be set by board rule, and may be required to show proof

29 of training or pass a gualifying examination when required by board rule.”
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Section 7. Section 37-47-304, MCA, is amended to read:
"37-47-304. Application. (1) Each applicant for an outfitter's, erpretessional guide’s, or master

PROFESSIONAL guide’s license shall make application for license uper on a form te-be prescribed and

furnished by the board.
(2) The application for an cutfitter's licensé whiehshall FORMS THE BASISFOR THE QUTFITTER’'S

QPERATIONS PLAN AND must include:

{a) the applicant’s full name, residence, address, conservation license number, driver’s license
number, birth date, physical description, and telephone number;

(b} the address of the applicant’s principal place of business in the state of Montana;

(c) the amount and kind of property and equipment owned and used in the outfitting business of
the applicant;

{d} the experience of the applicant, including years of experience as an outfitter, er-pretfessienat

guide, or master PROFESSIONAL guide; the applicant’s knowledge of areas in which the applicant has

operated and intends to operate;; and the applicant’s ability to cope with weather conditions and terrain;

{e) a signed statement of the licensed outfitter by-whem-theprofessienal-guide-is for each guide

and master PROFESSIONAL guide to be employed or retained as an independent contractor stating that the

professienal guide or master PROFESSIONAL guide is infaet 1o be employed er+etained-as-an-independent

contragtes by the outfitter and stating that the outfitter recommends the appleant quide or master

PROFESSIONAL guide for the-applicant-s-qualifications licensure;

{f) an affidavit by the outfitter to the board that the equipment listed on the application is in fact

owned or leased by the applicant, is in good operating condition, and is sufficient and satisfactory for the
services advertised or contemplated ta be performed by the applicant;

{g) a statement of the maximum number of guests participants to be taken accompanied at any
one time; '

{h) the written approval of the appropriate agency or landowner on whose lands the applicant will
provide services or establish hunting camps-;_and

(i) _sn-eperating-area-plan-that-speeifies the boundaries of the proposed gperation, stating when
applicable:

(i) the name and portion of river;

(ii) the county of location;
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{iii) the legal owner of the property:

{iv] the name of the ranch;

{v) the proposed service, including the type of game souaht;

(vil the name_of the agency granting use authority; and

{vii}) other means of identifying boundaries as established by board rule.

£4(3) Applications for an outfitter’s license must be in the name of an individual person only.
Applications involving corporations, proprietorships, or partnerships must be made by one individual person
who qualifies under the provisions of this part. Afy A license issued pursuant to this part must be in the
name of that person. The license must specifically state that the license is issued for the use and benefit
of the named corparation, proprietorship, or partnership involved. Any revocation or suspension of a
license is binding upon the individual person and the corporation, proprietorship, or partnership for the use
and benefit of which the license was originally issued.

£314) Appiication must be made to and filed with the board.

{41(B) Only one application for an outfitter’s license may be made in any ere license vear. If any
an application is denied, subsequent appiications by the same applicant for the license year involved are

void, except as provided in 37-47-308."

Section B. Section 37-47-305, MCA, is amended to read:

"37-47-305. Outfitter's examination. Each applicant for an outfitter’s license sha#, after meeting

the experience and training specifications and other gualifications set by this chapter or rules adopted

pursuant to this chapter, is entitted to take and must pass a standard examination administered by the

board or its agent. The examination must require general and sufficient knowledge displaying and indicating
ability to perform the services contemplated with efficiency and with safety to the health and welfare of
porsons—-employing-the-serviges participants. The examination must test the applicant’s knowledge of
subjects that apply to the type of license applied for and may include the following subjects:

(1) federal and state fish and game laws and reguiations;

(2} practical woodsmanship;

(3) general knowledge of big game;

{4) field preparation of trophies;

(b) care of game meat;
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(6) use of outfitter’s gear as listed cn the application;

{7) knowledge of area and terrain;

{8) knowledge of firearms;

{9} federal and state regulations as applicable to outfitting;
(10) first aid;

{11) boat safety;

{12) water safety;

(13} care and safety of livestock.”

Section 9. Section 37-47-306, MCA, is amended to read:

"37-47-306. Fees. (1) The board shall establish fees commensurate with costs as provided in
37-1-134.

(2) Applications shalh must be accompanied by a license fee as specified by #e board rule.

(3} It a nonresident resides in a state requiring residents of the state of Montana to pay in excess
of the amount established by the board for a similar license, the fee for sueh the nonresident outfitter’s,

or-professional guide's, or master PROFESSIONAL guide’s license shall must be the same amount as the

higher fee charged in the state where the nonresident resides.
{4) The license fees must be deposited in the state special revenue fund and must be used by the

board to investigate the applicant, to enforce this part, and for administrative -costs, subject to

37-1-101(8)."

Section 10. Section 37-47-307, MCA, is amended to read:
"37-47-307. Investigation of applicant -- issuance or denial of license. (1) The board shail

investigate each applicant for an outfitter's, erprefessienal guide’'s, or master PROFESSIONAL guide’s

license and determine the applicant’s gqualifications.
(2) The board may deny or refuse to issue any new license or to renew any previous license if the

applicant does not meet the qualifications stated in this seetien chapter or rules adopted pursuant to this

chapter. In the event that any application for license is denied or refused, the board shall immediately

notify the applicant, setting forth in the natice the grounds upon which the denial or refusal is based.

(3)
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4 A licensee in good standing is entitled to a new Iicens‘e for the ensuing license year upon

complying with the provisions of this chapter a

or rules adopted pursuant to this chapter and upon completing an application for license renewal on a form
provided by the board."”

NEW SECTION. Section 11. License for previously licensed guide. The board shall issue a guide’s
license to an applicant who meets the following qualifications as of July 1, 1995:

(1) previous licensure as a guide in this state and practice as a guide for at least one season, as
defined by board rule;

{2) payment of a license fee; and

(3) submission of a current cardiopulmonary resuscitation card, a first-aid card, or an equivalent

card issued by a board-approved certifying agency.

Section 12. Section 37-47-341, MCA, is amended to read:
"37-47-341. Grounds for denial, suspension, or revocation of license. &very A license or right to

apply for and hold the a license issued under this part may be denied, suspended, or revoked or other

disciplinary conditions may be applied upon any of the following grounds:

{1) having ceased to meet all of the qualifications for holding a license, as required under this

chapter and rules adopted pursuant to this chapter;

(2) fraud or deception in procuring a license;

{3) fraudulent, untruthful, or misleading advertising;

{4) bhaving pleaded guilty to or been adjudged by a court guilty of a felony, including & case in
which the sentence is suspended or imposition of the sentence is deferred, unless civil rights have been

restored pursuant to law;. A person may not apply for or hold an outfitter’'s, guide’'s, or master

PROFESSIONAL guide’s license during an eriod of time in_which a sentence for a felony has been

deferred or suspended.

(5] tweo-oenvietiens one conviction or bond ferfeitures-of $100-armere forfeiture as to wiolations

a violation of the fish and game or outfitting laws or regulations of any state or the United States within

-1 - HB 196
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the-past-b-years;

{6) a substantial breach of asy a contract with any-perserusingthe-serviees-of thelicense-holder
a participant provided that the breach is established as a matter of final judgment in a court of law;

{7) the willful employrfient of or contracting with an unlicensed guide or master PROFESSIONAL
gquide by an outfitter;

{8) negligence or misconduct while acting as an outfitter, er—prefessienal guide,_ or master
PROFESSIONAL guide that causes an accident or injury to the person or property of ary—elient-oefthe
eutiitteror-professional-guide a participant; ef

{9) misconduct as defined by board rule;_or

{10) any violation of this chapter or a rule adopted pursuant to this chapter.”

Section 13. Section 37-47-343, MCA, is amended to read:
"37-47-343. Appeal procedure. Ary A person who feels aggrieved by a final order of the board

denying issuance of,—suspensien-ef—erreveoatien-of a license or suspending or revoking a license as an
outfitter, erprofessienal guide, or master PROFESSIONAL guide may petition for judicial review as provided

in Title 2, chapter 4, part 7."

Section 14. Section 37-47-345, MCA, is amended to read;

"37-47-345. Enforcement. Investigations and arrests for violations of this chapter or rules adepted

pursuant to this chapter may be made by any peace officer; warden of the department of fish, wildlife, and

parks; or federal agency enforcement persannel.”

Section 15. Section 37-47-401, MCA, is amended to read:

"37-47-401. Purpose. It is recagnized that some activities conducted by outfitters, quides, and

master PROFESSIONAL guides within the scope of their authorized services are inherently hazardous to
participants regardless of all feasible safety measures that ean may be taken. It is the purpose of this part

to define those areas of responsibility and affirmative acts or omissions for which outfitters, guides, and

master PROFESSIONAL guides are liable for loss, damage, or injury and those risks for which the participant

expressly assumes or ekaW-be is considered to have veluntarily assumed the risk of loss or damage.”
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Section 16. Section 37-47-402, MCA, is amended to read:

"37-47-402. Duties of outfitters, quides, and master PROFESSIONAL guides. An outfitter, quide,

or master PROFESSIONAL guide offering professional services in this state shall:

{1} -act as would a reasonably prudent member of the profession while engaging in providing the
services authorized to be performed by a licensed member of the profession;

{2) comply with all standards adopted by board rule by-the-beard.”

Section 17. Section 37-47-403, MCA, is amended 1o read:
"37-47-403. Duties of participants. {1} A participant shall:
(a) act as would a reasonably prudent person when engaging in the activities offered by a licensed

outfitter,_quide, or rraster PROFESSIONAL guide in this state;

{b} receive permission from the outfitter, guide, or master PROFESSIONAL guide prior to embarking

on any self-initiated activity and inform the outfitter,_guide, or master PROFESSIONAL guide of kis the

participant's plans and intentions upon receiving permission to engage in sueh the self-initiated activity.
(2) A participant may not:

(al interfere with the running or operation of an outfitter's, guide’s, or master PROFESSIONAL

guide’s activities when saeh those activities conform to the standards of care set forth in 37-47-402;

{b) use the outfitter’s, quide’s, or master PROFESSIONAL guide’s equipment, facilities, or services

unless the participant has requested and received permission from the outfitter, guide, or master

PROFESSIONAL guide;

{c) knowingly, purposely, or negligently engage in any type of conduct that contributes to or

causes injury 1o himself the participant or any other person.”

Section 18. Section 37-47-404, MCA, is amended té read:

"37-47-404. Responsibility for violations of law. (1} Any A person accompanying a hunting or
fishing party as an outfitter or agert guide, master PROFESSIONAL quide, or other employee of the outfitter
is equally responsible with any person or party employing the person as an outfitter for any violation of fish
and game laws unless the violation is reported to a peace officer by the outfitter, agent quide, raster

PROFESSIONAL guide, or employee and the outfitter, agent guide, master PROFESSIONAL guide, or
employee was nat an active participant. An outfitter or agent guide, master PROFESSIONAL guide, or other

-13 - HB 196

Z\\ (mm tana Legisiative council



B4th Legisiature HB0196.04

P S

(8]

11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

o O @ N O

employee of an outfitter who willfully fails or refuses to report any violation of fish and game laws is liable

to the penaities provided in this section. If any prefessienal guide or master PROFESSIONAL guide violates

the laws or applicable regulations relating to fish and game, outfitting, or guiding with actual or implied
knowledge of an outfitter employing the guide or saster PROFESSIONAL guide, thev outfitter is legally
responsible for the violation for all purposes under the laws or regulations if the outfitter fails to report the
vioiation to the proper authority.

(2) An outfitter, guide, or prefessieral master PROFESSIONAL guide shall report any violation or

suspected violation of fish and game laws that the outfitter, guide, or mester PROFESSIONAL guide knows

or reasonably should have known has been committed by the employees, agents, representatives, clients,
or participants in the outfitting or guiding activity. The violation or suspected violation must be reported
to a peace officer at the earliest possible opportunity.

(3) A person may not hire or retain asy an outfitter erprefessienal-guide unless the outfitter o
pretessienalguide is currently licensed in accordance with the laws of the state of Montana. A person may

not use the services of a quide or master PROFESSIONAL quide and a guide or master PROFESSIONAL

guide mavy not offer services unless the services are obtained through an endorsing ouftfitter."

Section 19. Section 87-2-5611, MCA, is amended 1o read:
"87-2-511. Sale of Class B-10 and Class B-11 licenses. (1) The department shall offer the Class
B-10 and Class B-11 licenses for sale on March 15, with 5,600 of the authorized Class B-10 licenses and

2,000 Class B-11 licenses reserved for applicants irdieating—their—intentte-use using the services of a

licensed outfitter; and 2,000 of the authorized Class B-11 licenses reserved for applicants indicating their
intent to hunt with a resident sponsor on land owned by that sponsor, as provided in subsections {2) and
(3).

{2} Each application for a reserved resident-sponsored license under subsection (1) must contain

a written affirmation by the applicant that the applicant intends to hunt with a—tlieensed—eutiitter—a¢ a

resident sponsor and must indicate the name of the keensed-eutfitter-or resident sponsor with whom the
applicant intends to hunt. In addition, the application must be accompanied by a certificate that is signed
by a Heensed-eutfitteror resident sponsor and whieh that atfirms that the euwtfitteroer resident sponsor will:

{a) direct the applicant’s hunting and advise the applicant of game and trespass laws of the state;

{b} submit to the department, in a manner prescribed by the department, complete records of wha
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hunted with him the resident sponsor, where they hunted, and what game was taken: and

{c) accept no monetary consideration for enabling the nonresident applicant to obtain a license or

for providing any services or assistance to the nonresident applicant, except as provided in Title 37, chapter

47, and this title.

(3} The certificate signed by the resident sponsor pursuant to subsection (2) must also affirm that
the sponsor is a landowner and that the applicant under the certificate will hunt only on iland owned by the
sponsor.

(4) Each application for an outfitter-sponsored license under subsection {1} must contain a written

affirmation by the applicant that the applicant will hunt with a licensed outfitter for all big game hunted by

the applicant_under the license and must indicate the name of ihe licensed outfitter with whom the

applicant will hunt. In addition, the application must be accompanied by a certificate that is signed by a

licensed outfitter and that affirms_that the outfitter will:

{a} accompany the applicant;

b) provide guiding services for the species hunted by the applicant;

(c) direct the applicant’s_hunting for all big game hunted by the applicant under the license and

advise the applicant of game and trespass laws of the state;

(d) submit to the department, in a manner prescribed by the department, complete records of who

hunted with the outlitter, where they hunted, and what game was taken; and

(e} accept no monetary consideration for enabling the nonresident applicant to obtain a license or

for providing any services or assistance to the nonresident applicant, except as provided in Title 37, chapter

47, and this title.

{6} An outfitter-sponsored license under subsection {1} is valid only when used in compliance with
the affirmations of the applicant and outfitter required under subsection (4}. If the sponsoring outfitter is
unavaitable or if the applicant wishes to use the services of separate outfitters for hunting different species

of game, an outfitter-sponsored license may be used with a substitute licensed outfitter, in compliance with

the affirmations under subsection (4), upon advance written notification to the board by the sponsoring

licensed outfitter or the substitute outfitter.

+43(8) The department shall make the reserved Class B-10 and Class B-11 licenses that remain

unsold on April 1b available to nonresident applicants without restriction as to hunting with a licensed

outfitter or resident sponsor.
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{B3(7) All Class B-10 and Class B-11 licenses that are not reserved under subsection {1} and all

unsold reserved licenses that are available under subsection {44 (6} must be issued by a drawing among ali

applicants for the respective unreserved licenses.”

NEW SECTION. Section 20. Investigators -- qualifications. (1) Thé department may hire

investigators to assist the board in investigations and inspections authorized by this chapter.
(2} To qualify as an investigator, a person must:
{a) be a citizen of the United States and be a Montana resident;
(b) have knowledge of outfitting and guiding through prior experience as alicensed outfitter, guide,

or master PROFESSIONAL guide or as a regulator of the outfitting profession; and

(c) have not less than 2 years’ experience as a licensed private investigator or as an investigator,

detective, special agent, or peace officer of a city, county, or state or of a federal agency.

Section 21. Section 87-1-503, MCA, is amended to read:
"87-1-503. Ex officio wardens. All sheriffs and their deputiess;_all constables;; all peace officers

of the state or any subdivision of the state;; the executive director and investigators of the board of

outfitters; aii state forest officers—and;; as authorized by cooperative agreement, alt any officers of the
United States forest service, agents of the United States fish and wildlife service, and peace officers of the
bureau of land management, national park service, and corps of engineers that are assigned to duty in this
state;; and field personnel of the department; as the director may appoints are ex officio wardens, without
pay, except that the department may, in its discretion, allow traveling travel expenses as provided for in
2-18-501 through 2-18-503, which, if allowed, must be paid upon proper vouchers from the state fish and
game funds. Ex officio wardens have the same powers with reference to the enfarcement of the fish and
game ljaws of this state and the laws relating to parks and outdoor recreation contained in ehapters—tand
2-of Title 23, chapters 1 and 2, except chapter 2, part 7, as regularly appointed wardens, and it is their

duty to assist, whenever possible, in the enforcement of those laws.”

NEW SECTION. Section 22. Repealer. Sections 37-47-102 and 37-47-309, MCA, are repealed.

NEW SECTION. Section 23. Severability. If a part of [this act] is invalid, all valid parts that are
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severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 24. Codification instruction. [Sections 2 and 20] are intended to be

codified as an integral part of Title 37, chapter 47, and the provisions of Title 37, chapter 47, apply to

[sections 2 and 20].

NEW SECTION. Section 25. Effective dates. {1} [Sections 20 and 21 and this section] are

effective July 1, 1995.

{2) (Sections 1 through 19, 22 through 24, and 26] are effective October 1, 1995.

NEW SECTION. Section 26. Termination. [Section 11] terminates October 1, 1996.

-END-
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