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1 ILL NO. I la!> 
2 INTRODUCEDBY--+,.,,.P~""-~L-.(.J_£k.'LA.~~t'.----------------~ 

3 BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE REQUIREMENTS FOR BID SECURITY 

6 AND CONTRACT PERFORMANCE SECURITY; REMOVING THE REQUIREMENT THAT THE DEPARTMENT 

7 OF ADMINISTRATION REQUIRE BID SECURITY IN CERTAIN CIRCUMSTANCES; CHANGING THE AMOUNT 

8 OF CONTRACT PERFORMANCE SECURITY REQUIRED; EXTENDING THE TERM OF CERTAIN CONTRACTS; 

9 AMENDING SECTIONS 18-2-201, 18-2-202, 18-2-203, 18-2-204, 18-2-205, 18-2-206, 18-2-207, 

10 18-2-208, 18-2-302, 18-4-304, 18-4-312, AND 18-4-313, MCA; AND PROVIDING AN IMMEDIATE 

11 EFFECTIVE DATE." 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 

15 Section 1. Section 18-2-201, MCA, is amended to read: 

16 "18-2-201. BeRdiR!I Security requirements. (1) Except as otherwise provided in 85-1-219 and 

17 subsections (4) through (6) of this section, whenever any board, council, commission, trustees, or body 

18 acting for the state or any county, municipality, or any public body contracts with affV 2 person or 

19 corporation to do affV work for the state, county, or municipality or other public body, city, town, or 

20 district, the board, council, commission, trustees, or body shall require the corporation, person, or persons 

21 with whom the contract is made to make, execute, and deliver to the board, council, commission, trustees, 

22 or body a good and sufficient bond with a licensed surety company as surety, conditioned that the 

23 corporation, person, or persons shall: 

24 (a) faithfully perform all of the provisions of the contract; 

25 (b) pay all laborers, mechanics, subcontractors, and material suppliers; and 

26 (c) pay all persons who supply the corporation, person or persons, or subcontractors with 

27 provisions, provender, material, or supplies for performing the work. 

28 (2) A copy of the bond must be filed with the county clerk and recorder of the county in which the 

29 work is to be performed or the improvement is to be made or, if the work is to be performed or the 

30 improvement is to be made in more than one county, #leR with the county clerk of either county, except 
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1 in cases of cities and towns, in which case the bond must be filed with the city or town clerk. 

2 13) Notwithstanding the provisions of subsections ( 1) and (2), the state or other governmental 

3 entity may, in lieu of a surety bond, permit the deposit with the contracting governmental entity or agency 

4 of the following securities in an amount at least equal to the contract sum to guarantee the faithful 

5 performance of the contract and the payment of all laborers, suppliers, material suppliers, mechanics, and 

6 subcontractors: 

7 (a) lawful money of the United States; or 

8 (b) a cashier's check, certified check, bank money order, certificate of deposit, money market 

9 certificate, or bank draft, drawn or issued by~ 

1 O ill any banking eorporation ineorporated 1:Jnder tAe laws of t"1e state of Montana or by a national 

11 banking assoeiation loeatod in Montana; or federally or state chartered bank or savings and loan association 

12 that is insured by or for which insurance is administered by the federal deposit insurance corporation; or 

13 Oil a credit union insured by the national credit union share insurance fund. 

14 (e) eertifioates of deposit or FflOno•; Fflarl1ot eortifieatos iss1:Jod b;' any banlc or sa¥ings and loan 

15 assoeiation lioensoe to ea b1:Jsinoss in Montana. 

16 14) Notwithstanding the provisions of subsections (1) and (2), any board, council, commission, 

17 trustee, or body acting for any county, municipality, or any public body other than the state may, in lieu 

18 of a bond from a licensed surety company, accept a good and sufficient bond with two or more sureties 

19 acceptable to the governmental body. 

20 (5) Except as provided in subsection (6), the state or other governmental entity may waive the 

21 requirements contained in subsections (1) through (4) for building or construction projects, as defined in 

22 18-2-101, that cost less than $5,000. 

23 (6) A school district may waive the requirements contained in subsections ( 1) through (4) for 

24 building or construction projects, as defined in 18-2-101, that cost less than $7,500." 

25 

26 Section 2. Section 18-2-202, MCA, is amended to read: 

27 "18-2-202. Failure to require ltefttf security·· waiver ef lieREI. If any board, council, commission, 

28 trustee, or body acting for the state or any board of county commissioners or any mayor and common 

29 council of any incorporated city or town or tribunal transacting the business of any such municipal 

30 corporation waives or fails to take Sl:JOA bone, oash, o"1oelrn, erafts, monov orders, or oertifioatos of deposit 
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as Aerein FOEjuired the security required or authorized by 18-2-201, the state or SH€H the county, 

2 incorporated city or town, or other municipal corporation sAall ee )§. liable to the persons mentioned in 

3 18-2-201 to the full extent and for the full amount of all of SHffi the contracted debts se eenHaeted by any 

4 SH€H subcontractor as well as SHffi the contractor." 

5 

6 Section 3. Section 18-2-203, MCA, is amended to read: 

7 "18-2-203. Amount and terms of ltemf security. The eeR4 security mentioned in 18-2-201 Sflall 

8 must be in an amount equal to the full contract price agreed to be paid for SHffi the work or improvement 

9 and Sflall must be to the state of Montana, except in cases of cities and towns, in which case SH€H the 

10 municipality may by general ordinance fix and determine the amount of sueA a end the security and te 

11 wAem sueA send SAall run the name of the secured party, provided that the same SAall amount may not 

12 be for a lesG ameunt than 25% of the contract price of an;· sueA the improvement, and the security may 

13 designate that tho same sAall ee amount is payable to ~ the city or town and not to the state of 

14 Montana." 

15 

16 Section 4. Section 18-2-204, MCA, is amended to read: 

17 "18-2-204. Right of action on ltemf security -- notice. 11) All SHffi persons mentioned in 18-2-201 

18 Sflall have a right of action in Ais er Aer er their own name or names on any ooflEi security furnished under 

19 the terms of this part for work done by ~ the laborers or mechanics and for provender, materials, 

20 supplies, provisions, or goods supplied and furnished in the f'IF0Seeution of sueA work or the making of SH€H 

21 the improvements," f'IFe,·ided tAat sueA The persons~ do not have any right of action on sueA eond for 

22 anv sum wAate'4'er the security unless within 90 days frem and after the completion of the contract with 

23 an acceptance of the work by the affirmative action of the board, council, commission, trustees, officer, 

24 or body acting for the state, county, or municipality or other public body, city, town, or district, the laborer, 

25 mechanic or subcontractor, or materialman or person claiming to have supplied provender, materials, 

26 provisions, or goods for the prosecution of ~ the work or the making of ~ the improvement ~ 

27 f'IFBsent presents to and file files with StleA the board, council, commission, trustees, or body acting for the 

28 state, county, or municipality or other public body, city, town, or district a notice in writing in substance 

29 as follows: 

30 "TO (here insert the name of the state, county, or municipality or other public body, city, town, or 
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district}: 

2 NOTICE IS HEREBY GIVEN that the undersigned lhere insert the name of the laborer, mechanic or 

3 subcontractor, or materialman or person claiming to have furnished labor, materials, or provisions for er 

4 upoA suoh the contract or work} has a claim in the sum of .... dollars I here insert the amount} against the 

5 MOO security taken from .... (here insert the name of the principal and suret>( or sureties upoA suoh bond 

6 name of the person providing the security} for the work of .... lhere insert a brief mention or description 

7 of the work concerning which said bond the security was taken}. 

8 (Here to be signed) .... " 

9 12) StteR The notice SHaH must be signed by the person or corporation making tho claim or giving 

1 O the notice, aAd said Aotieo, after. After being presented and filed, shall be the notice is a public record 

11 open to inspection by any person." 

12 

13 Section 5. Section 18-2-205, MCA, is amended to read: 

14 "18-2-205. Effect of dealing with subcontractor. Aw;- 6 corporation, or person, or persoAs 

15 performing Slc¾efl services or furnishing Slc¾efl provender, provisions, supplies, or material to ~ 2 

16 subcontractor shall ha¥e has the same right under the provisions of sueh be Ad the security as if Stl€H the 

17 work, services, provender, provisions, supplies, or material was furnished to the original contractor." 

18 

19 

20 

Section 6. Section 18-2-206, MCA, is amended to read: 

"18-2-206. Notice to contractor concerning subcontractor. 11) e¥ef>f 6 person, firm, or 

21 corporation furnishing provender, provisions, materials, or supplies to be used in the construction, 

22 performance, carrying on, prosecution, or doing of any work for the state or any county, city, town, 

23 district, municipality, or other public body shall, not later than 30 days after the date of the first delivery 

24 to ~ !! subcontractor or agent of ~ !! person, firm, or corporation having a subcontract for the 

25 construction, performance, carrying on, prosecution, or doing of Stl6fl the work, give a notice of a right of 

26 action on the MOO security. 

27 12) (a) The notice must be delivered personally or sent by certified mail to the contractor. 

28 (bl The notice must be in writing and state: 

29 (i) that it is a notice of a right of action on the eeM security: 

30 (ii) that the person, firm, or corporation giving the notice has commenced to deliver provender, 
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provisions, materials, or supplies; 

2 (iii) the name of the subcontractor or agent who placed the order or to whom the provender, 

3 provisions, materials, or supplies were delivered; and 

4 (iv) that the contractor and his sens the contractor's security will be held for the unpaid price if the 

5 supplier is not paid. 

6 (3) To have a right of action against the contractor and his sens the security under this part, a 

7 person, firm, or corporation~ shall give the written notice required by this section in substantially ffii.s 

8 the form described in subsection (2). Any other type of actual or constructive notice is not sufficient. 

9 (4) Ne A suit or action may not be maintained in any court against the contractor or his sens the 

1 O security to recover for &\:!el:I the provender, provisions, mateFial materials, or supplies or any part thereof 

11 unless the provisions of this part have been complied with." 

12 

13 Section 7. Section 18-2-207, MCA, is amended to read: 

14 "18-2-207. Costs -- atteFRe~•s' attorney fees. In aR'f g suit or action brought against sueh suFety 

1 5 er suFeties the surety, payor, or other person liable on the security by any sush £ person or corporation to 

16 recover for any of the items hereineefeFe specified in this part, the prevailing party shall ee 1.§. entitled to 

17 recover, in addition to all other costs, atteFnevs' attorney fees in &\:!el:I £ sum as that the court shall asjus§e 

18 finds reasonable, l)Fe•,ises, l=leweyer, that ne atternevs' fees shall. However, attorney fees may not be 

19 allowed in aR'f g suit or action brought or instituted before the expiration of 30 days following the date of 

20 filing of the notice l=lereineofere mentionos required in 18-2-206." 

21 

22 Section 8. Section 18-2-208, MCA, is amended to read: 

23 "18-2-208. Exceptions. ( 1) The provisions of this part ~ do not apply to aR'f money loaned 

24 or advanced to an·,· suoh g contractor, subcontractor, or other person in the performance of anv sush the 

25 work. 

26 (2) AFl'f A city or town may impose any other or further conditions and obligations in suoh eons 

27 as ma•~ 00 soomoel the security that is considered necessary for its proper protection in the fulfillment of 

28 the terms of the contract soeuros tl=lereey □nd not in conflict hoF0\'41ith with this part. 

29 (3) ~lothiA§ heFein refoFroel to with Feferenee te the gi·,ing of sueh The notice required by 18-2-204 

30 to be given within 90 days from anel after completion of the contract and acceptance of the work~ may 
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not be construed to prevent or delay the payment of A1oneys money due the contractor under the terms 

2 and conditions specified in flis the contract." 

3 

4 Section 9. Section 18-2-302, MCA, is amended to read: 

5 "18-2-302. Bid security -- waiver. ( 1) Except as provided in subsection (2), each bid must be 

6 accompanied by bid security in the amount of 10% of the bid~. The security te may consist of cash, 

7 2 cashier's check, 2 certified check, 2 bank money order, a certificate of deposit, a money market 

8 certificate, or 2 bank draft, in any case. The security must be: 

9 ifil drawn and issued by a national banking assoeiation loeatea in the stato of Montana or by any 

1 O banlling eorporation ineorporatea unaer the laws of the state of Montana federally chartered or 

11 state-chartered bank or savings and loan association that is insured by or for which insurance is 

12 administered by the federal deposit insurance corporation: 

13 

14 

(b) drawn and issued by a credit union insured by the national credit union share insurance fund,~ 

or 

15 kl a bid bond or bonds executed by a surety eorporation company authorized to do business in 

1 6 the state of Montana. 

17 (2) The state or other governmental entity may waive the requirements for bid security on building 

18 or construction projects, as defined in 18-2-101, that cost less than $5,000." 

19 

20 Section 10. Section 18-4-304, MCA, is amended to read: 

21 "18-4-304. Competitive sealed proposals. 11) When, under rules adopted by the department, the 

22 director, the head of a purchasing agency, or a designee of either officer above the level of the procurement 

23 officer determines in writing that the use of competitive sealed bidding is either not practicable or not 

24 advantageous to the state, a contract may be entered into by competitive sealed proposals. The 

25 department may provide by rule that it is either not practicable or not advantageous to the state to procure 

26 specified types of supplies and services by competitive sealed bidding. 

27 12) Proposals must be solicited through a request for proposals. 

28 13) Adequate public notice of the request for proposals must be given in the same manner as 

29 provided in 18-4-303(2). 

30 (4) Proposals must be opened so as to avoid disclosure of contents to competing offerors during 
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30 

the process of negotiation. A register of proposals must be prepared in accordance with rules adopted by 

the department and must be open for public inspection after contract award. 

(5) The request for proposals must state the relative importance of price and other evaluation 

factors. 

(6) As provided in the request for proposals and under rules adopted by the department, 

discussions may ee oonehrntea with responsible offerers who submit apparently responsive proposals may 

be conducted for the purpose of clarification, in order to assure full understanding of and responsiveness 

to the solicitation requirements. Offerors must be accorded fair and equal treatment with respect to any 

opportunity for discussion and revision of proposals, and 5ti8fl revisions may be permitted, after 

submissions and prior to award, for the purpose of obtaining best and final offers. In conducting 

discussions, there may not be Re disclosure of any information derived from proposals submitted by 

competing offerers. The department may require the submission of cost or pricing data in connection with 

an award under this section. 

(7) The award must be made to the responsible offerer whose proposal is determined in writing 

to be the most advantageous to the state, taking into consideration price, including the preference in 

18-1-102, and the evaluation factors set forth in the request for proposals. No other factors or criteria may 

be used in the evaluation. The contract file &l=lall must contain the basis on which the award is made." 

Section 11. Section 18-4-312, MCA, is amended to read: 

"18-4-312. Bid and contract performance security. ( 1) For state contracts for the procurement 

of services in the amount of $10,000 or less or of supplies, the department may in its discretion require 

the filiA§I ef: 

(a) bid security; 

(bl contract performance security to guarantee the faithful performance of the contract and the 

payment of all laborers, suppliers, materialmen, mechanics, and subcontractors; or 

(c) both bid and contract performance security. 

(2) For state contracts for the procurement of services exceeding $10,000, the department shall 

require eia see1c1rit'f aAa contract performance security, except for purchases described in 18-4-305 and 

18-4-306, and may in its discretion require bid security. 

(3) If security is required under subsection (1) or (2), the following types of security may be 
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27 

28 

29 

30 

required to be deposited with the state: 

(a) a good and sufficient bond with a licensed surety company as surety; 

(b) an irrevocable letter of credit not to exceed $100,000 in accordance with the provisions of Title 

30, chapter 5, part 1; 

(c) lawM money of the United States; 

(d) a cashier's check, certified check, bank money order, certificate of deposit, money market 

certificate, or bank draft, that is drawn or issued by any banking eorporatien inserperated 1cJnder the laws 

of Montana er by a banl~ing assesiation loeated in Montana; or 

(el sertifisates of deposit or Fl'leney Fl'larket eertifisates iss1cJed b•; any sank er sa•,ings and lean 

assooiation lioensed to de b1cJsiness in Montana a federally chartered or state-chartered bank or savings and 

loan association that is insured by or for which insurance is administered by the federal deposit insurance 

corporation or that is drawn and issued by a credit union insured by the national credit union share 

insurance fund. 

(41 The amount and type of the contract performance security Fl'lentioneel abeYe must be 

determined by the department to be sufficient to cover the risk involved to the state, except that the satfl£ 

sJclaU security may not be less than 10% of the biel priee for bid see1cJrity anel 2&9~ of the total eentraet priee 

fer eentraet perforA'laneo seeurity, anel total contract price or 10% of the value of the first year of the 

contract, whichever is less. The security must be payable to the state of Montana and must remain in 

effect for the entire contract period. In determining the amount and type of contract performance security 

required for each contract, the department shall consider the nature of the performance and the need for 

future protection to the state. In determining the need for and amount of bid security, the department shall 

consider the risks involved to the state if a successful bidder or offeror fails to enter into a formal contract-; 

stffifl. The considerations sJclaU must include but are not limited to the type of supply or service being 

procured, the dollar amount of the proposed contract, 8f and delivery time requirements. The department 

may adopt rules to assist it in making these determinations and in protecting the state in dealing with 

irrevocable letters of credit. Bid and contract security requirements must be included in the invitations for 

bids or requests for proposals. 

(5) If a bidder or offerer to whom a contract is awarded fails or refuses to enter into the contract 

or provide contract performance security, as required by the invitation for bid or request for proposal, after 

notification of award, the department may, in its discretion, require the bidder to forfeit Ri& the bid security 
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to the state and become immediately liable on the bid beAe security, but not in excess of the sum stated 

2 thereiA in the security. The liability of the bidder or offeror, the maker of the security or bid bond, or the 

3 liability on the bid bond or other security Sflall may not exceed the amount specified in the invitation for 

4 bid or request for proposal. 

5 (6) Negotiable instruments provided as bid security must be refunded to those bidders or offerors 

6 whose bids or proposals are not accepted. 

7 (7) The provisions of Title 18, chapter 1, part 2, and Title 18, chapter 2, parts 2 and 3, do not 

8 apply to procurements under this chapter." 

9 

10 Section 12. Section 18-4-313, MCA, is amended to read: 

11 "18-4-313. Contracts -- terms, extensions, and time limits. ( 1) Unless otherwise provided by law, 

1 2 a contract, lease, or rental agreement for supplies or services may not be made for a~ period of more 

13 than~ Z years; however, the department may contract for the lease or purchase of telecommunications 

14 equipment and systems, data processing equipment, the department of revenue liquor agencies, and the 

15 department of social and rehabilitation services medicaid management information system (MMIS) for a 

16 period not to exceed 10 years. A contract, lease, or rental agreement may be extended or renewed, 

17 AetwithstaAEliAg the tiFRe liFRits statea iA this seotieA, if the terms of the extension or renewal, if any, are 

18 included in the solicitationL aREI l! funds are available for the first fiscal period at the time of the agreement, 

19 and if the total contract period, including any extension or renewal. does not exceed 7 years. Payment and 

20 performance obligations for succeeding fiscal periods are subject to the availability and appropriation of 

21 funds for the fiscal periods. 

22 (2) Prior to the issuance, extensionL or renewal of a contract, it must be determined iA writiAg that: 

23 (a) estimated requirements cover the period of the contract and are reasonably firm and continuing; 

24 

25 

and 

(b) the contract will serve the best interests of the state by encouraging effective competition or 

26 otherwise promoting economies in state procurement. 

27 (3) When funds are not appropriated or otherwise made available to support continuation of 

28 performance in a subsequent fiscal period, the contract must be canceled." 

29 

30 NEW SECTION. Section 13. Effective date. [This act] is effective on passage and approval. 

~!!!In• Leolslatlllfl Council 
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0163, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act generally revising the requirements for bid security and contract performance 
security; removing the requirement that the Department of Administration require bid security 
in certain circumstances; changing the amount of contract performance security required; 
extending the term of certain contracts. 

ASSUMPTIONS: 
1. Less stringent bid and contract performance security requirements would promote greater 

vendor participation for state contracts, possibly resulting in lower bid prices to the 
state. 

2. Less stringent bid and contract performance security requirements would reduce costs 
for successful vendors, potentially reducing bid prices for the state. 

3. Fewer warrants would need to be issued for returning some types of security to 
unsuccessful bidders. 

4. In purchasing situations where longer contract periods would be advantageous, state 
agencies would realize cost savings both in the actual cost of the contract and in 
reduced personnel time spent rebidding and reissuing contracts. 

FISCAL IMPACT: 
Insufficient information is available to make a specific estimate but at least minor savings 
in some state contracts is likely to occur as a result of HB0163. 

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 
Savings similar to what would be experienced for the state. 

DAVE LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

Fiscal Note HB0163, as introduced 
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ILL NO. \ L,?, 
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APPROVED BY COMMITTEE 
ON BUSINESS AND LABOR 

2 INTRODUCEDBY-4:~~"'-A..S...L....,f-.L~'.IA~~t".-------------------

3 BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE REQUIREMENTS FOR BID SECURITY 

6 AND CONTRACT PERFORMANCE SECURITY; REMOVING THE REQUIREMENT THAT THE DEPARTMENT 

7 OF ADMINISTRATION REQUIRE BID SECURITY IN CERTAIN CIRCUMSTANCES; CHANGING THE AMOUNT 

8 OF CONTRACT PERFORMANCE SECURITY REQUIRED; EXTENDING THE TERM OF CERTAIN CONTRACTS; 

9 AMENDING SECTIONS 18-2-201, 18-2-202, 18-2-203, 18-2-204, 18-2-205, 18-2-206, 18-2-207, 

10 18-2-208, 18-2-302, 18-4-304, 18-4-312, AND 18-4-313, MCA; AND PROVIDING AN IMMEDIATE 

11 EFFECTIVE DATE." 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 

15 Section 1. Section 18-2-201, MCA, is amended to read: 

16 "18-2-201. 8eAlliR!I Security requirements. ( 1) Except as otherwise provided in 85-1-219 and 

17 subsections (4) through (6) of this section, whenever any board, council, commission, trustees, or body 

18 acting for the state or any county, municipality, or any public body contracts with 6:f\'f ~ person or 

19 corporation to do 6:f\'f work for the state, county, or municipality or other public body, city, town, or 

20 district, the board, council, commission, trustees, or body shall require the corporation, person, or persons 

21 with whom the contract is made to make, execute, and deliver to the board, council, commission, trustees, 

22 or body a good and sufficient bond with a licensed surety company as surety, conditioned that the 

23 corporation, person, or persons shall: 

24 (a) faithfully perform all of the provisions of the contract; 

25 (b) pay all laborers, mechanics, subcontractors, and material suppliers; and 

26 (cl pay all persons who supply the corporation, person or persons, or subcontractors with 

27 provisions, provender, material, or supplies for performing the work. 

28 (2) A copy of the bond must be filed with the county clerk and recorder of the county in which the 

29 work is to be performed or the improvement is to be made or, if the work is to be performed or the 

30 improvement is to be mad·e in more than one county, #leR with the county clerk of either county, except 

~~n• L1111lslatl1111 Caundl 
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in cases of cities and towns, in which case the bond must be filed with the city or town clerk. 

2 (3) Notwithstanding the provisions of subsections 11 l and (2), the state or other governmental 

3 entity may, in lieu of a surety bond, permit the deposit with the contracting governmental entity or agency 

4 of the following securities in an amount at least equal to the contract sum to guarantee the faithful 

5 performance of the contract and the payment of all laborers, suppliers, material suppliers, mechanics, and 

6 subcontractors: 

7 (al lawful money of the United States; or 

8 (b) a cashier's check, certified check, bank money order, certificate of deposit, money market 

9 certificate, or bank draft, drawn or issued by~ 

1 O ill any eanlEing eorpoFation ineoFpoFated under tl=ie laws of tl=io state of Montana OF i3~• a national 

11 eanking assoeiation looated in Montana; or federally or state chartered bank or savings and loan association 

12 that is insured by or for which insurance is administered by the federal deposit insurance corporation; or· 

1 3 (ii) a credit union insured by the national credit union share insurance fund. 

14 Isl ooFtifieates of deposit OF A'lone~ A'larltot eertifieates iss1c1ed B'f anv sank oF sa•tings and loan 

15 assoeiation lioensed te de i31c1siness in Montana. 

16 (4) Notwithstanding the provisions of subsections (1) and 12), any board, council, commission, 

17 trustee, or body acting for any county, municipality, or any public body other than the state may, in lieu 

18 of a bond from a licensed surety company, accept a good and sufficient bond with two or more sureties 

19 acceptable to the governmental body. 

20 15) Except as provided in subsection 16!, the state or other governmental. entity may waive the 

21 requirements contained in subsections (1) through (4) for building or construction projects, as defined in 

22 18-2-101, that cost less than $5,000. 

23 (6) A school district may waive the requirements contained in subsections ( 1) through 141 for 

24 building or construction projects, as defined in 18-2-101, that cost less than $7,500." 

25 

26 Section 2. Section 18-2-202, MCA, is amended to read: 

27 "18-2-202. Failure to require HA4 security -- waiver ef be111:I. If any board, council, commission, 

28 trustee, or body acting for the state or any board of county commissioners or any mayor and common 

29 council of any incorporated city or town or tribunal transacting the business of any such municipal 

30 corporation waives or fails to take suol=i sane, aaol=i, al=iaoks, arafts, FR one•,· oFaaFo, oF aoFtifioatas sf aB'f')asit 

~na Le111statl11e council 
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as herein required the security required or authorized by 18-2-201, the state or Stt€f\ the county, 

2 incorporated city or town, or other municipal corporation shall Be i§. liable to the persons mentioned in 

3 18-2-201 to the full extent and for the full amount of all of Stt€f\ the contracted debts so eontraeteEI by any 

4 Stt€f\ subcontractor as well as Stt€f\ the contractor." 

5 

6 Section 3. Section 18-2-203, MCA, is amended to read: 

7 "18-2-203. Amount and terms of beAe security. The eeflEI security mentioned in 18-2-201 SRa+l 

8 must be in an amount equal to the full contract price agreed to be paid for Stfefl the work or improvement 

9 and SAaH must be to the state of Montana, except in cases of cities and towns, in which case Stfefl the 

1 O municipality may by general ordinance fix and determine the amount of sush Bona the security and te 

11 whoA'l sush eona shall run the name of the secured party, provided that the saA'le shall amount may not 

12 be for a less aA'lount than 25% of the contract price of anv sueh the improvement, and the security may 

1 3 designate that the saA'le shall Bo amount is payable to ~ the city or town and not to the state of 

14 Montana." 

15 

16 Section 4. Section 18-2-204, MCA, is amended to read: 

17 "18-2-204. Right of action on beAe security -- notice. ( 1) All~ persons mentioned in 18-2-201 

18 ~ have a right of action in his er her er their own name or names on any eefl& security furnished under 

19 the terms of this part for work done by ~ the laborers or mechanics and for provender, materials, 

20 supplies, provisions, or goods supplied and furnished in tho 19resoeution of sueh work or the making of~ 

21 the improvements;~ 19re·~iEleEI that suoh The persons SAaH do not have any right of action on sueh Bond for 

22 anv suA'l whate~·er the security unless within 90 day!l froA'l anEI after the completion of the contract with 

23 an acceptance of the work by the affirmative action of the board, council, commission, trustees, officer, 

24 or body acting for the state, county, or municipality or other public body, city, town, or district, the laborer, 

25 mechanic or subcontractor, or materialman or person claiming to have supplied provender, materials, 

26 provisions, or goods for the prosecution of ~ the work or the making of Stfefl the improvement ~ 

27 19resont presents to and file files with~ the board, council, commission, trustees, or body acting for the 

28 state, county, or municipality or other public body, city, town, or district a notice in writing in substance 

29 as follows: 

30 "TO (here insert the name of the state, county, or municipality or other public body, city, town, or 

~n• Le11tslatlve Coundl 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

1 7 

18 

19 

20 

district): 

NOTICE IS HEREBY GIVEN that the undersigned (here insert the name of the laborer. mechanic or 

subcontractor, or materialman or person claiming to have furnished labor, materials, or provisions for ef 

upen sueA the contract or work) has a claim in the sum of .... dollars (here insert the amount) aga,nst the 

OORe: security taken from .... (here insert the name of the principal and surety er sureties upen sueh bend 

name of the person providing the security) for the work of .... (here insert a brief mention or descr1pt1on 

of the work concerning which said bond the security was taken). 

(Here to be signed) .... " 

12) ~ The notice SRa!l must be signed by the person or corporation making the claim or giving 

the notice, and saie netiee, after. After being presented and filed, sAall be the notice is a public record 

open to inspection by any person." 

Section 5. Section 18-2-205, MCA, is amended to read: 

"18-2-205. Effect of dealing with subcontractor. Af'l'f 8. corporation, or person, er persens 

performing sttei=I services or furnishing sttei=I provender, provisions, supplies, or material to iffi-Y 2 

subcontractor shall have has the same right under the provisions of sueA bend the security as if sttei=I the 

work, services, provender, provisions, suppliesL or material was furnished to the original contractor." 

Section 6. Section 18-2-206, MCA, is amended to read: 

"18-2-206. Notice to contractor concerning subcontractor. ( 1) ~ 8. person, firm, or 

21 corporation furnishing provender, provisions, materials, or supplies to be used in the construction, 

22 performance, carrying on, prosecution, or doing of any work for the state or any county, city, town, 

23 district, municipality, or other public body shall, not later than 30 days after the date of the first delivery 

24 to iffi-Y 2 subcontractor or agent of ttA>f 2 person, firm, or corporation having a subcontract for the 

25 construction, performance, carrying on, prosecutionL or doing of sttei=I the work, give a notice of a right of 

26 action on the eeM security. 

27 (2) (a) The notice must be delivered personally or sent by certified mail to the contractor. 

28 (b) The notice must be in writing and state: 

29 Ii) that it is a notice of a right of action on the eeM security: 

30 Oil that the person, firm, or corporation giving the notice has commenced to deliver provender, 

~na Leglslattve coundt 
. 4 . 



54th Legislature LC0086.01 

provisions, materials, or supplies; 

2 (iii) the name of the subcontractor or agent who placed the order or to whom the provender, 

3 provisions, materials, or supplies were delivered; and 

4 (iv) that the contractor and his seAa the contractor's security will be held for the unpaid price if the 

5 supplier is not paid. 

6 131 To have a right of action against the contractor and his BBAS the security under this part, a 

7 person, firm, or corporation ffiH5t shall give the written notice required by this section in substantially tfli-s 

8 the form described in subsection 12). Any other type of actual or constructive notice is not sufficient. 

9 14) Ne A suit or action may not be maintained in any court against the contractor or his beAa the 

10 security to recover for Stief:t the provender, provisions, Rlaterial materials, or supplies or any part thereof 

11 unless the provisions of this part have been complied with." 

12 

13 Section 7. Section 18-2-207, MCA, is amended to read: 

14 "18-2-207. Costs· atterners' attorney fees. In aA'f 2 suit or action brought against sueh surnt~' 

15 er sureties the surety, payor, or other person liable on the security by aAy sush 2 person or corporation to 

16 recover for any of the items hereiAsefare specified in this part, the prevailing party shall se [§_ entitled to 

17 recover, in addition to all other costs, atterAe~•s' attorney fees in &l;el=\ 2 sum a& that the court shall aajua€Je 

18 finds reasonable, 13re1,iaea, hewe¥BF, that Re aHeFAeys' foes shall. However, attorney fees may not be 

19 allowed in aA'f 2 suit or action brought or instituted before the expiration of 30 days following the date of 

20 filing of the notice hereiAee#ere RlBAtieAeS required in 18-2-206." 

21 

22 Section 8. Section 18-2-208, MCA, is amended to read: 

23 • 18-2-208. Exceptions. ( 1 l The provisions of this part ~ do not apply to aA'f money loaned 

24 or advanced to BA'( sueh 2 contractor, subcontractor, or other person in the performance of aAy sueh the 

25 work. 

26 (2) Af'l'f A city or town may impose any other or further conditions and obligations in sueh seAa 

27 

28 

29 

30 

as RlS'f ea aseR1sa tha security that is considered necessary for its proper protection in the fulfillment of 

the terms of the contract seeures thereey and not in conflict herewith with this part. 

(3) NethiA!I hereiA re#erres te with reforeAaa ta the €Ji'tiA€J e# suah The notice required by 18-2-204 

to be given within 90 days #FaRl aAel after completion of the contract and acceptance of the work SRttlt may 

~na Ler,l1tatlve coundl 
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not be construed to prevent or delay the payment of A'lono~•s money due the contractor under the terms 

2 and conditions specified in hls the contract." 

3 

4 Section 9. Section 18-2-302, MCA, is amended to read: 

5 "18-2-302. Bid security -- waiver. 11) Except as provided in subsection (2), each bid must be 

6 accompanied by bid security in the amount of 10% of the bid~. The security te may consist of cash, 

7 i! cashier's check, i! certified check, i! bank money order, a certificate of deposit, a money market 

8 certificate, or i! bank draft, in any ease. The security must be: 

9 ifil drawn and issued by a national 13ankin!J assooiation loeatod in tl:lo state of Montana or 13y any 

1 O 13ankin!J eor13erntion ineor13ornted 1:1nder tl:lo laws of tl:lo state ef Mentana federally chartered or 

11 state-chartered bank or savings and loan association that is insured by or for which insurance is 

12 administered by the federal deposit insurance corporation; 

13 (b) drawn and issued by a credit union insured by the national credit union share insurance fund,~ 

14 or 

1 5 ifl a bid bond or bonds executed by a surety oer13eratien company authorized to do business in 

16 the state of Montana. 

17 (2) The state or other governmental entity may waive the requirements for bid security on building 

18 or construction projects, as defined in 18-2-101, that cost less than $5,000." 

19 

20 Section 10. Section 18-4-304, MCA, is amended to read: 

21 "1 B-4-304. Competitive sealed proposals. I 1) When, under rules adopted by the department, the 

22 director, the head of a purchasing agency, or a designee of either officer above the level of the procurement 

23 officer determines in writing that the use of competitive sealed bidding is either not practicable or not 

24 advantageous to the state, a contract may be entered into by competitive sealed proposals. The 

25 department may provide by rule that it is either not practicable or not advantageous to the state to procure 

26 specified types of supplies and services by competitive sealed bidding. 

27 (2) Proposals must be solicited through a request for proposals. 

28 13) Adequate public notice of the request for proposals must be given in the same manner as 

29 provided in 18-4-303(2). 

30 14) Proposals must be opened so as to avoid disclosure of contents to competing offerors during 

- 6 -
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the process ot negotiation. A register ot proposals must be prepared in accordance with rules adopted by 

2 the department and must be open for public inspection after contract award. 

3 15) The request for proposals must state the relative importance of price and other evaluation 

4 factors. 

5 (6) As provided in the request for proposals and under rules adopted by the department, 

6 discussions FAa'; 00 eenauetea with responsible offerors who submit apparently responsive proposals may 

7 be conducted for the purpose of clarification, in order to assure full understanding of and responsiveness 

8 to the solicitation requirements. Offerors must be accorded fair and equal treatment with respect to any 

9 opportunity for discussion and revision of proposals, and ~ revisions may be permitted, after 

10 submissions and prior to award, for the purpose of obtaining best and final offers. In conducting 

11 discussions, there may not be M disclosure of any information derived from proposals submitted by 

12 competing offerors. The department may require the submission of cost or pricing data in connection with 

13 an award under this section. 

14 17) The award must be made to the responsible offeror whoso proposal is determined in writing 

15 to be the most advantageous to the state, taking into consideration price, including the preference in 

16 18-1-102, and the evaluation factors set forth in the request for proposals. No other factors or criteria may 

17 be used in the evaluation. The contract file sl=la# must contain the basis on which the award is made." 

18 

1 9 Section 11 . Section 18-4-31 2, MCA, is amended to read: 

20 • 18-4-312. Bid and contract performance security. ( 1) For state contracts for the procurement 

21 of services in the amount of $10,000 or less or of supplies, the department may in its discretion require 

22 tRo rnin!J o~: 

23 (a) bid security; 

24 (bl contract performance security to guarantee the faithful performance of the contract and the 

25 payment of all laborers, suppliers, materialmen, mechanics, and subcontractors; or 

26 (c) both bid and contract performance security. 

27 (2) For state contracts for the procurement of services exceeding $10,000, the department shall 

28 require eia soeurity anel contract performance security, except for purchases described in 18-4-305 and 

29 18-4-306, and may in its discretion require bid security. 

30 (3) If security is required under subsection (1) or (2), the following types of security may be 

~na Le11lstattve coundl 
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required to be deposited with the state: 

2 (a) J good and sufficient bond with a licensed surety company as surety; 

3 (b) an irrevocable letter of credit not to exceed $100,000 in accordance with the provisions of Title 

4 30, chapter 5, part 1; 

5 (c) 1-awM money of the United States; 

6 (d) a cashier's check, certified check, bank money order, certificate of deposit, money market 

7 certificate, or bank draft, that is drawn or issued by anv banl1ing eorj;!oration ineorporated under the laws 

8 of Montana or ev a banking assoeiation looated in Montana; or 

g le) eertifioates of deposit or R'lonov R'!arl1et eertifieates issued b•,• anv banl1 or savin!ajs and lean 

1 0 assesiation lieensed to Ele business in Montana a federally chartered or state-chartered bank or savings and 

11 loan association that is insured by or for which insurance is administered by the federal deposit insurance 

12 corporation or that is drawn and issued by a credit union insured by the national credit union share 

13 insurance fund. 

14 (4) The amount and type of the contract performance security R'lentionee above must be 

1 5 determined by the department to be sufficient to cover the risk involved to the state, except that the 5-affie 

16 s-F+a!i security may not be less than 10% of the bie 13riee fer bie seeurity and 2e%, of tl=ie total eontraet priee 

17 fer oontraet 13erforR'lanee seeurity, and total contract price or 10% of the value of the first year of the 

18 contract, whichever is less. The security must be payable to the state of Montana and must remain in 

19 effect for the entire contract period. In determining the amount and type of contract performance security 

20 required for each contract, the department shall consider the nature of the performance and the need for 

21 future protection to the state. In determining the need for and amount of bid security, the department shall 

22 consider tho risks involved to tho state if a successful bidder or offeror fails to enter into a formal contract; 

23 Stlel=t. The considerations &R&U must include but are not limited to the type of supply or service being 

24 procured, the dollar amount of the proposed contract, e,. and delivery time requirements. The department 

25 may adopt rules to assist it in making these determinations and in protecting tho state in dealing with 

26 irrevocable letters of credit. Bid and contract security requirements must be included in the invitations for 

27 bids or requests for proposals. 

28 15) If a bidder or offeror to whom a contract is awarded fails or refuses to enter into the contract 

29 or provide contract performance security, as required by tho invitation for bid or request for proposal, after 

30 notification of award, the department may, in its discretion, require the bidder to forfeit R+s the bid security 

~na Ler,lstatlv• Count:11 
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to the state and become immediately liable on the bid aeM security, but not in excess of the sum stated 

2 thereiR in the security. The liability of the bidder or offeror, the maker of the security or bid bond, or the 

3 liability on the bid bond or other security 5f!ai+ may not exceed the amount specified in the invitation for 

4 bid or request for proposal. 

5 (6) Negotiable instruments provided as bid security must be refunded to those bidders or ofierors 

6 whose bids or proposals are not accepted. 

7 (7) The provisions of Title 18, chapter 1, part 2, and Title 18, chapter 2, parts 2 and 3, do not 

8 apply to procurements under this chapter." 

9 

1 O Section 12. Section 18-4-313, MCA, is amended to read: 

11 "18-4-313. Contracts -- terms, extensions, and time limits. 11) Unless otherwise provided by law, 

1 2 a contract, lease, or rental agreement for supplies or services may not be made for a~ period of more 

13 than a z years; however, the department may contract for the lease or purchase of telecommunications 

14 equipment and systems, data processing equipment, the department of revenue liquor agencies, and the 

15 department of social and rehabilitation services medicaid management information system IMMIS) for a 

16 period not to exceed 10 years. A contract, lease, or rental agreement may be extended or renewed, 

17 RatwithstaREiiRg the tiFAe liFAits stateel iA this seetieR, if the terms of the extension or renewal, if any, are 

18 included in the solicitation, aflEi if funds are available for the first fiscal period at the time of the agreement, 

19 and if the total contract period, including any extension or renewal. does not exceed 7 years. Payment and 

20 performance obligations for succeeding fiscal periods are subject to the availability and appropriation of 

21 funds for the fiscal periods. 

22 (2) Prior to the issuance, extension, or renewal of a contract, it must be determined iR writiRg that: 

23 (a) estimated requirements cover the period of the contract and are reasonably firm and continuing; 

24 and 

25 (b) the contract will serve the best interests of the state by encouraging effective competition or 

26 otherwise promoting economies in state procurement. 

27 (3) When funds are not appropriated or otherwise made available to support continuation of 

28 performance in a subsequent fiscal period, the contract must be canceled." 

29 

30 NEW SECTION. Section 13. Effective date. [This act) is effective on passage and approval. 

~na Let1lstatlve council 
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1 ILL NO. I l,.?, 

2 INTRODUCED BY ~~W&~.,S...L-,t....L...::.U.~~~t'.-----------------

3 BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE REQUIREMENTS FOR BID SECURITY 

6 AND CONTRACT PERFORMANCE SECURITY; REMOVING THE REQUIREMENT THAT THE DEPARTMENT 

7 OF ADMINISTRATION REQUIRE BID SECURITY IN CERTAIN CIRCUMSTANCES; CHANGING THE AMOUNT 

8 OF CONTRACT PERFORMANCE SECURITY REQUIRED; EXTENDING THE TERM OF CERTAIN CONTRACTS; 

9 AMENDING SECTIONS 18-2-201, 18-2-202, 18-2-203, 18-2-204, 18-2-205, 18-2-206, 18-2-207, 

10 18-2'208, 18-2-302, 18-4-304, 18-4-312, AND 18-4-313, MCA; AND PROVIDING AN IMMEDIATE 

11 EFFECTIVE DATE." 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 

15 Section 1. Section 18-2-201, MCA, is amended to read: 

16 "18-2-201. lenlllln9 Security requirements. Ill Except as otherwise provided in 85-1-219 and 

17 subsections (4) through (6) of this section, whenever any board, council, commission, trustees, or body 

18 acting for the state or any county, municipality, or any public body contracts with &A'f si person or 

19 corporation to do 8f¥f work for the state, county, or municipality or other public body, city, town, or 

20 district, the board, council, commission, trustees, or body shall require the corporation, person, or persons 

21 with whom the contract is made to make, execute, and deliver to the board, council, commission, trustees, 

22 or body a good and sufficient bond with a licensed surety company as surety, conditioned that the 

23 corporation, person, or persons shall: 

24 (al faithfully perform all of the provisions of the contract; 

25 (b) pay all laborers, mechanics, subcontractors, and material suppliers; and 

26 (cl pay all persons who supply the corporation, person or persons, or subcontractors with 

27 provisions, provender, material, or supplies for performing the work. 

28 (2) A copy of the bond must be filed with the county clerk and recorder of the county in which the 

29 work is to be performed or the improvement is to be made or, if the work is to be performed or the 

30 improvement is to be made in more than one county,~ with the county clerk of either county, except 

- 1 -
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in cases of c1t1es and towns, in which case the bond must be filed with the city or town clerk. 

2 (3) Notwithstanding the provisions of subsections ( 1) and (2), the state or other governmental 

3 entity may, in lieu of a surety bond, permit the deposit with the contracting governmental entity or agency 

4 of the following securities in an amount at least equal to the contract sum to guarantee the faithful 

5 performance of the contract and the payment of all laborers, suppliers, material suppliers, mechanics, and 

6 subcontractors: 

7 (a) lawful money of the United States; or 

8 lb) a cashier's check, certified check, bank money order, certificate of deposit, money market 

9 certificate, or bank draft, drawn or issued by~ 

1 O ill any BeAkiAg eeFJ)eratieA iAeerperateEi ~Reier tRe le'l,•B ef 1:he state of Mentone er l:P/ a AatioAal 

11 l!aAkiA!I aeeeeiatieA leea~ed iA MeA~BABJ er federally or state chartered bank or savings and loan association 

12 that is insured by or for which insurance is administered by the federal deposit insurance corporation: or 

1 3 Oil a credit union insured by the national credjt union share insurance fund. 

14 fat eet1ifioa1oa ef de19eai1 er MOABY A1arke1 eartifieat:oa iae1:1od b'J• ORV BaAl1 er sati•in9e aAd leaR 

15 aaaeoiatieA lieanaeS te ~e BuaiR01e iR MaAtaAa, 

16 (4) Notwithstanding the provisions of subsections (1 l and (2), any board, council, commission, 

17 trustee, or body acting for any county, municipality, or any public body other than the state may, in lieu 

18 of a bond from a licensed surety company, accept a good and sufficient bond with two or more sureties 

19 acceptable to the governmental body. 

20 (51 Except as provided in subsection (6), the state or other governmental. entity may waive the 

21 requirements contained in subsections (1) through 14) for building or construction projects, as defined in 

22 18-2-101, that cost less than $5,000. 

23 (6) A school district may waive the requirements contained in subsections ( 1) through (41 for 

24 building or construction projects, as defined in 18-2-101, that cost less than $7,500." 

25 

26 Section 2. Section 18-2-202, MCA, is amended to read: 

27 "18-2-202. Fallur• to requn MIMI security •· walv., •f 11•11•. If any board, council, commission, 

28 trustee, or body acting for the state or any board of county commissioners or any mayor and common 

29 council of any incorporated city or town or tribunal transacting the business of any such municipal 

30 corporation waives or fails to take e1:1eh lland, aaeh, ahaaka, Sralfa, M&Aey eFde,e, er ee,gtieates ef Ele,esit 
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as RoroiR req1,rneEi the security required or authorized by 18-2-201, the state or St:teR the county, 

2 incorporated city or town, or other municipal corporation sRall ea i§. liable to the persons mentioned in 

3 18-2-201 to the full extent and for the full amount of all of St:teR the contracted debts so eoAlFaeteEi by any 

4 5tl6fl subcontractor as well as 5tl6fl the contractor," 

5 

6 Section 3, Section 18-2-203, MCA, is amended to read: 

7 "18-2-203. Amount and terms of IHHMf security. The eeM security mentioned in 18-2-201 ~ 

8 must be in an amount equal to tho full contract price agreed to be paid for~ the work or improvement 

9 and 91=1&11 must be to the state of Montana, except in cases of cities and towns, in which case 51:teR the 

1 O municipality may by general ordinance fix and determine the amount of e1:1eR eeREI the security and ~ 

11 A'ROFA e1:1eR lilenel &Rall r1:1A the name of the secured party, orovided that the aeFAo eRall amount may not 

1 2 be for a less &FAOl:IAt than 25 % of the contract price of BR'J' e1:1el:I the improvement. and the security may 

1 3 designate that the aeFAe el=lell ee amount is payable to tMHtA the city or town and not to the state of 

14 Montana," 

15 

16 Section 4. Section 18-2-204, MCA, is amended to read: 

17 • 18-2-204. Right of action on HAfl security-- notice. (1 I All OWA persons mentioned in 18-2-201 

18 sMII have a right of action in l=lie er l=ler er their own name or names on any eeM security furnished under 

19 the terms of this part for work done by tMHtA !!lt laborers or mechanics and for provender, materials, 

20 supplies, provisions, or goods supplied and furnished in the 1treeee1:1tieA ef e1:1el=I work or the making of 51:teR 

21 !!lt improvements,,~ fiF1 1a1iSeS tAIM aweh The oersons eMII s!2 not have any right of action on &1:101=1 lileAEI for 

22 BAV &WFA wllatI,.,,e, the security unless within 90 days 1ireFA &Ai after the completion of the contract with 

23 an acceptance of the work by the affirmative action of the board, council, commission, trustees, officer, 

24 or body acting for the state, county, or municipality or other public body, city, town, or district, the laborer, 

25 mechanic or subcontractor, or materialman or person claiming to have supplied provender, materials, 

26 provisions, or goods for the prosecution of etteA 1!!! work or the making of 8ltM !!lt improvement sMII 

27 filFBHAt presents to and file fi!U with etteA 1!!! board, council, commission, trustees, or body acting for the 

28 state, county, or municipality or other public body, city, town, or district a notice in writing in substance 

29 as follows: 

30 "TO (here insert the name of the state, county, or municipality or other public body, city, town, or 

• 3 . 
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district): 

2 NOTICE IS HEREBY GIVEN that the undersigned (here insert the name of the laborer, mechanic or 

3 subcontractor, or materialman or person claiming ta have furnished labor, materials, or provisions far 9f 

4 1:,JJ!leA 51:,JBA the contract or work) has a claim in the sum of .... dollars (here insert the amount) against the 

5 bef16 security taken from .... (here insert the name of the principal and Sti1Fef·t' or swreties 1:,JJ!18A Si:,JSA 13eREl 

6 name of the person providing the security) for the work of .... (here insert a brief mention or description 

7 of the work concerning which eaie esAe the security was taken). 

8 (Here to be signed) .... " 

9 12) ~ The notice~ must be signed by the person or corporation making the claim or giving 

1 o the notice, eAe eaie Aefiee, eher. After being presented and filed, el=lall e11 the notice is a public record 

11 open to inspection by any person." 

12 

13 Section 5. Section 18-2-205, MCA, is amended to read: 

14 "18-2-205. Effect of dealing with subcontractor. Af't'f A corporation1 Q! person, er J!lerseAe 

15 performing StteA services or furnishing ~ provender, provisions, supplies, or material to ilfl'f .e 

16 subcontractor al=lail 1'111'8 has the same right under the provisions of et:tel'I eena the security as if StteA the 

17 work, services, provender, provisions, supplies. or material was furnished to the original contractor." 

18 

19 

20 

Section 6. Section 18-2-206, MCA, is amended to read: 

"18-2-206. Notice to contractor concerning subcontractor. ( 11 iWf'f A person, firm, · or 

21 corporation furnishing provender, provisions, materials, or supplies to be used in the construction, 

22 performance, carrying on, prosecution, or doing of any work for the state or any county, city, town, 

23 district, municipality, or other public body shall, not later than 30 days after the date of the first delivery 

24 to aFl'f ! subcontractor or agent of aFl'f ! person, firm, or corporation having a subcontract for the 

25 construction, performance, carrying on, prosecution. or doing of ~ !h.! work, give a notice of a right of 

26 action on the NM 51curity. 

27 (21 (al The notice must be delivered personally or sent by certified mail to the contractor. 

28 (bl The notice must be in writing and state: 

29 Iii that it is a notice of a right of action on the NM 519yrity: 

30 (ii) that the person, firm, or corporation giving the notice has commenced to deliver provf!lnder, 

. 4 • 
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provisions, materials, or supplies; 

2 (iii) the name of the subcontractor or agent who placed the order or to whom the provender, 

3 provisions, materials, or supplies were delivered; and 

4 (iv) that the contractor and his eene the contractor's security will be held for the unpaid price if the 

5 supplier is not paid. 

6 (3) To have a right of action against the contractor and hie eene the security under this part, a 

7 person, firm, or corporation ffW&4i shall give the written notice required by this section in substantially~ 

8 the form described in subsection (2). Any other type of actual or constructive notice is not sufficient. 

9 (4) Ne A suit or action may !!Q1 be maintained in any court against the contractor or his eene the 

10 security to recover for IM:lel:t the provender, provisions, "'ataFlal materials. or supplies or any part thereof 

11 unless the provisions of this part have been complied with." 

12 

13 Section 7. Section 18-2-207, MCA, is amended to read: 

14 "18-2-207. Costa •· ••"'•'l'•' ■ttom•y fees. In 8fllf J! suit or action brought against sueh surety 

15 •F a1:1Fatiaa the surety,. payer. or other person liable on the security by an,, a1:1eh J! person or corporation to 

16 recover for any of the items haFainlaafaFe specified in this part. the prevailing party shall ea iJ! entitled to 

17 recover, in addition to all other costs, ~aFnaya' attorney fees in IM:lel:t J! sum a& that the court el::iall aejuEl!le 

18 firua reasonable, pFa'"illell, hewe11&F, tl'lat na atteFna•fa' faea shall. However, attorney fees may not be 

19 allowed in 8f11f ! suit or action brought or instituted before the expiration of 30 days following the date of 

20 filing of the notice harainll•feFa Mantienell required in 18-2-206." 

21 

22 Section 8. Section 18-2-208, MCA, is amended to read: 

23 "18-2-208. Exceptiona. (11 The provisions of this part~ s!.2 not apply to 8fllf money loaned 

24 or advanced to.,.,,. 11:1•h I contractor, subcontractor, or other person in the performance of anv sueh the 

25 work. 

26 (2) ARy, A city or town may impose any other or further conditions and obligations in e1:1eh eene 

27 ae Rlla«J' II• ElaeFnall the security that is consjdered necessary for its proper protection in the fulfillment of 

28 the terms of the contn1ct 1111111Fall tha•ally and not in conflict he•a~..«ith with this part. 

29 (3) ~1111:ling h•,ain Faf••••II ta with Fafe,anae ta tl'le giYing ef a1:1ah The notice required by 18-2-204 

30 to be given within 90 days fraFn ana after completion of the contract and acceptance of the work &M# may 

• 5 • 
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1 not be construed to prevent or delay the payment of FA0Aevs money due the contractor under the terms 

2 and conditions specified in l:IH; the contract." 

3 

4 Section 9. Section 18-2-302, MCA, is amended to read: 

5 "18-2-302. Bid security -- waiver. ( 1) Except as provided in subsection (2), each bid must be 

6 accompanied by bid security in the amount of 10% of the bid~~ security~ may consist of cash, 

7 ! cashier's check, ! certified check, a bank money order, a certificate of deposit, a money market 

a certificate, or! bank draft, iA BA¥ ease. The security must be: 

g ifil drawn and issued by ai AatieAal beAkiA!I easoeiatieA leeeteEl iA tl'te state ef MeAtaAa er e;· BA',' 

1 o eaAkiA!I eer11erntieA iAeer11erateEI 1:iAEler tl'te lewe ef tl'te staH ef MeAteAe federally chartered or 

11 state-chartered bank or savings and loan association that is insured by or for which insurance is 

12 administered by the federal deposit insurance corporation: 

13 

14 

(bl drawn and issued by a credit union insured by the national credit union share insurance fundr. 

or 

1 5 i£l. a bid bond or bonds executed by a surety e1nperatieA company authorized to do business in 

16 the state of Montana. 

17 (21 The state or other governmental entity may waive the requirements for bid security on building 

18 or construction projects, as defined in 18-2-101, that cost less than $5,000." 

19 

20 Section 10. Section 18-4-304, MCA, is amended to read: 

21 "1 B-4-304. Competitive sealed proposals. ( 11 When, under rules adopted by the department, the 

22 director, the head of a purchasing agency, or a designee of either officer above the level of the procurement 

23 officer determines in Milin9 that the use of competitive sealed bidding is either not practicable or not 

24 advantageous to the state, a contract may be entered into by competitive sealed proposals. The 

25 department may provide by rule that it is either not practicable or not advantageous to the state to procure 

26 specified types of supplies and services by competitive sealed bidding. 

27 (2) Proposals must be solicited through a request for proposals. 

28 (31 Adequate public notice of the request tor ptoposalli must be given in the same manner as 

29 provided in 18-4-303(2). 

30 (41 Proposals must be opened so as to avoid disclosure of contents to competing offerers during 

It:::.,,..,..,.,.,,,,. e-tdl 
- 6 -
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the process of negotiation. A register of proposals must be prepared in accordance with rules adopted by 

2 the department and must be open for public inspection after contract award. 

3 15) The request for proposals must state the relative importance of price and other evaluation 

4 factors. 

5 (6) As provided in the request for proposals and under rules adopted by the department, 

6 discussions R'la'f lae eeR1h::1eteel with responsible offerers who submit apparently responsive proposals may 

7 be conducted for the purpose of clarificationT in order to assure full understanding of and responsiveness 

8 to the solicitation requirements. Offerers must be accorded fair and equal treatment with respect to any 

9 opportunity for discussion and revision of proposals, and &l:l9A revisions may be permitted, after 

1 O submissions and prior to award, for the purpose of obtaining best and final offers. In conducting 

11 discussions, there may illtl be M disclosure of any information derived from proposals submitted by 

12 competing offerers. The department may require the submission of cost or pricing data in connection with 

13 an award under this section. 

14 17) The award must be made to the responsible offeror whose proposal is determined in writing 

15 to be the most advantageous to the state, taking into consideration price, including the preference in 

16 18-1-102, and the evaluation factors set forth in the request for proposals. No other factors or criteria may 

17 be used in the evaluation. The contract file ~ !!lY!! contain the basis on which the award is made." 

18 

19 Section 11. Section 18-4-312, MCA, is amended to read: 

20 "18-4-312. Bid and contract performance security. 111 For state contracts for the procurement 

21 of services in the amount of $10,000 or less or of supplies, the department may in its discretion require 

22 1:1'4a filiRI et: 

23 (al b.id security; 

24 (bl contract performance ncurity to guarantee the faithful performance of the contract and the 

25 payment of all laborers, suppliers, materialmen, mechanics, and subcontractors: or 

26 (cl both bid and contract performance security. 

27 (2) For state contracts for the procurement of services exceeding $10,000, the department shall 

28 require laiel 1111:1,ity a11el contract performance security, except for purchases described in 18-4-305 and 

29 18-4-306. and may in its discretion raqujre bid security. 

30 (31 If security is required under subsection 11) or (2), the following types of security may be 

~,,. ,...,.,.tllte QNn:IY 
- 7 -



54th Legislature LC0086 01 

required to be deposited with the state: 

2 (a) a !jeed aAel sufficient bond with a licensed surety company as surety; 

3 (bl an irrevocable letter of credit not to exceed $100,000 in accordance with the provisions of Title 

4 30, chapter 5, part 1; 

5 lcl ~ money of the United States; 

6 (d) a cashier's check, certified check, bank money order, certificate of deposit, money market 

7 certificate. or bank draft1 that is drawn or issued by BA~' BaRltiRg eer11eretion iReeF11ereteel l:IAder tRe laws 

a af Monfona er By a Banking aeeoejatioA leeeteS in ~4enfana; er 

9 lel eonifioalaa ef So,-eeit er FRenev Fflarket eortifieMea iaa1:1eS Dy an•t Bank er saviRSS and lean 

1 0 asaeeiatieA liaaRaeEI ta Ela 1l1:1ainaaa iR Mentana a federally chartered or state-chartered bank or savings and 

11 loan association that is insured by or for which insurance is administered by the federal deposit insurance 

12 corporation or that is drawn and issued by a credit union insured by the national credit union share 

13 insurance fund. 

14 14) The amount and type of the contract performance security fRentienaEI alle ,e must be 

15 determined by the department to be sufficient to cover the risk involved to the state, except that the &aM& 

16 &Re# security may not be less than 10% of the Ilia 11riee fer Bia aee1:1riPt' ana :Iii~ ef t1:1e tetal eenuaet 11riee 

1 7 1er aonoaa. 11arferrnanee eeawrit>,•, ana total contract price or 10% of the value of the first year of the 

18 contract, whichever is less, The security must be payable to the state of Montana and must remain in 

19 effect for the entire contract period. In determining the amount and type of contract performance security 

20 required for each contract, the department shall consider the nature of the performance and the need for 

21 future protection to the state. In determining the need for and amount of bid security, the department shall 

22 consider the risks involved to the state if a successful bidder or offeror fails to enter into a formal contractt 

23 WM~ considerations .W lilY!l include but are not limited to the type of supply or service being 

24 procured, ttm dollar amount of the proposed contract, e, I.ad. delivery time requirements. The department 

25 may adopt rules to assist it in making these determinations and in protecting the state in dealing with 

26 irrevocable letters of credit. Bid and contract security requirements must be included in the invitations for 

27 bids or requests for proposals. 

28 (5) If a bidder or offerer to whom a contract is awarded falls or refuses to enter into the contract 

29 or provide contract performance security, as required by the invitation for bid or request for proposal, after 

30 notification of award, the department may, in its discretion, require the bidder to forfeit~ !bl bid security 

. 8 • 
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to the state and become immediately liable on the bid eeM security, but not in excess of the sum stated 

2 ~ in the security. The liability of the bidder or offeror, the maker of the security or bid bond, or the 

3 liability on the bid bond or other security Sf'laU may not exceed the amount specified in the invitation tor 

4 bid or request for proposal. 

5 (6) Negotiable instruments provided as bid security must be refunded to those bidders or offerors 

6 whose bids or proposals are not accepted. 

7 17) The provisions of Title 18, chapter 1, part 2, and Title 18, chapter 2, parts 2 and 3, do not 

8 apply to procurements under this chapter.• 

9 

1 O Section 12. Section 18-4-313, MCA, is amended to read: 

11 "18-4-313. Contracts•· terms, extensions, and time limits. (1) Unless otherwise provided by law, 

12 a contract, lease, or rental agreement for supplies or services may not be made for a~ period of more 

13 than 31 years; however, the department may contract for the lease or purchase of telecommunications 

14 equipment and systems, data processing equipment, the department of revenue liquor agencies, and the 

15 department of social and rehabilitation services medicaid management information system (MMIS) for a 

16 period not to exceed 10 years. A contract, lease, or rental agreement may be extended or renewed, 

17 Aet•\litl=lataA&iAg tl=le tilfle li~ita atatall iA tl=lia aaatieA, if the terms of the extension or renewal, if any, are 

18 included in the solicitation£ SM i! funds are available for the first fiscal period at the time of the agreement4 

19 and if the total contract period, including any extension or renewal, does not exceed 7 veers. Payment and 

20 performance obligations for succeeding fiscal periods are subject to the availability and appropriation of 

21 funds for the fiscal periods. 

22 12) Prior to the issuance, extension£ or renewal of a contract, it must be determined iA wFitiAg that: 

23 (a) estimated requirements cover the period of the contract and are reasonably firm and continuing; 

24 

25 

and 

(bl the contract will serve the best interests of the state by encouraging effective competition or 

26 otherwise promoting economies in state procurement. 

27 (31 When funds are not appropriated or otherwise made available to support continuation of 

28 performance in a subsequent fiscal period, the contract must be canceled.· 

29 

30 NEW SECTION. Section 13. Effective date. [This act} is affective on passage and approval. 

-END-
. 9. 
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2 INTRODUCED BY ~..,fl,:.tll.CA.1!1,,;..-I.-L.~.""1~'4---------------

3 BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE REQUIREMENTS FOR BID SECURITY 

6 AND CONTRACT PERFORMANCE SECURITY; REMOVING THE REQUIREMENT THAT THE DEPARTMENT 

7 OF ADMINISTRATION REQUIRE 810 SECURITY IN CERTAIN CIRCUMSTANCES; CHANGING THE AMOUNT 

8 OF CONTRACT PERFORMANCE SECURITY REQUIRED: EXTENDING THE TERM OF CERTAIN CONTRACTS; 

9 AMENDING SECTIONS 18-2-201, 18-2-202, 18-2-203, 18-2-204, 18-2-205, 18-2-206, 18-2-207, 

10 18-2-208, 18-2-302, 18-4-304, 18-4-312, ANO 18-4-313, MCA; AND PROVIDING AN IMMEDIATE 

1 1 EFFECTIVE DATE." 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

TIIERE ARE NO CHANGES IN THIS BILL 
AND WILL NITT BE REPRINTED. PLEASE 
REFER TO YELLOW COPY FOR COMPLETE TEXT . 

• 1 • 
THIRD RBADililG 

SECOND PRINTING 



SENATE STANDING COMMITTEE REPORT 

MR. PRESIDENT: 

Page 1 of 1 
February 8, 1995 

We, your committee on Business and Industry having had under 
consideration HB 163 (third reading copy -- blue), respectfully 
report that HB 163 be amended as follows and as so amended be 
concurred in. 

That such amendments read: 

1. Title, line 7. 
Following: "SECURITY" 
Insert: "AND CONTRACT PERFORMANCE SECURITY" 

2. Title, lines 7 and 8. 
Strike: "CHANGING"on line 7 through "REQUIRED" on line 8 

3. Page 7, line 21. 
Following: "services" 
Strike: "in the amount of $10,000 or less" 

4. Page 7, lines 27 through 29. 
Strike: subsection (2) in its entirety 
Renumber: subsequent subsections 

5. Page 7, line 30. 
Strike: "or (2)" 

6. Page 8, line 14. 
Strike: ''contract performance" 

lines 15 through 18. 7. Page 8, 
Strike: " except" on line 15 through "less" on line 18 

-END-

tl B I It,~ 

Coard. ~/1/~ SENATE 
of Senate Senator Carrying Bill 331328SC.SRF 
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2 

3 

4 

HOUSE BILL NO. 163 

INTRODUCED BY KASTEN, HARDING 

BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION 

HB0163.02 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE REQUIREMENTS FOR BID SECURITY 

6 AND CONTRACT PERFORMANCE SECURITY; REMOVING THE REQUIREMENT THAT THE DEPARTMENT 

7 OF ADMINISTRATION REQUIRE BID SECURITY AND CONTRACT PERFORMANCE SECURITY IN CERTAIN 

8 CIRCUMSTANCES; CI-IANGING Tl-IE /\MOUNT m: CONTRACT PERFORMA~lCE SECURITY REQUIREg; 

9 EXTENDING THE TERM OF CERTAIN CONTRACTS; AMENDING SECTIONS 18-2-201, 18-2-202, 18-2-203, 

10 18-2-204, 18-2-205, 18-2-206, 18-2-207, 18-2-208, 18-2-302, 18-4-304, 18-4-312, AND 18-4-313, 

11 MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 

15 Section 1. Section 18-2-201, MCA, is amended to read: 

16 "18-2-201. BemliR!J Security requirements. ( 1 l Except as otherwise provided in 85-1-219 and 

17 subsections (4) through (6l of this section, whenever any board, council, commission, trustees, or body 

18 acting for the state or any county, municipality, or any public body contracts with i¼flV 2 person or 

19 corporation to do i:!A>f work for the state, county, or municipality or other public body, city, town, or 

20 district, the board, council, commission, trustees, or body shall require the corporation, person, or persons 

21 with whom the contract is made to make, execute, and deliver to the board, council, commission, trustees, 

22 or body a good and sufficient bond with a licensed surety company as surety, conditioned that the 

23 corporation, person, or persons shall: 

24 {al faithfully perform all of the provisions of the contract; 

25 (b) pay all laborers, mechanics, subcontractors, and material suppliers; and 

26 (cl pay all persons who supply the corporation, person or persons, or subcontractors with 

27 provisions, provender, material, or supplies for performing the work. 

28 (2l A copy of the bond must be filed with the county clerk and recorder of the county in which the 

29 work is to be performed or the improvement is to be made or, if the work is to be performed or the 

30 improvement is to be made in more than one county, ..l:lefl with the county clerk of either county, except 

~na Legislative council 
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in cases of cities and towns, in which case the bond must be filed with the city or town clerk. 

2 (3) Notwithstanding the provisions of subsections (11 and (2), the state or other governmental 

3 entity may, in lieu of a surety bond, permit the deposit with the contracting governmental entity or agency 

4 of the following securities in an amount at least equal to the contract sum to guarantee the faithful 

5 performance of the contract and the payment of all laborers, suppliers, material suppliers, mechanics, and 

6 subcontractors: 

7 (al lawful money of the United States; or 

8 (bl a cashier's check, certified check, bank money order, certificate of deposit, money market 

9 certificate, or bank draft, drawn or issued by~ 

1 0 ill any eaAl1iA!'J eer130rati0A iAe0r130rateEi uAEier the laws at the state at MoAtaAa or ey a Rational 

11 eaAl<ing assaeiatioA locates iA MontaAa; or federally or state chartered bank or savings and loan association 

12 that is insured by or tor which insurance is administered by the federal deposit insurance corporation: or 

13 (ii) a credit union insured by the national credit union share insurance fund. 

14 (el certificates of Ele13osit er FAanoy FAarl1et eertifieatos issued ey BA',' eaAl1 or sa11iA§S aAEl loaA 

15 assaeiatioA lieenseEl to Eia eusiAess in Mantana. 

16 (4) Notwithstanding the provisions of subsections (1) and (2), any board, council, commission, 

17 trustee, or body acting for any county, municipality, or any public body other than the state may, in lieu 

18 of a bond from a licensed surety company, accept a good and sufficient bond with two or more sureties 

1 9 acceptable to the governmental body. 

20 (5) Except as provided in subsection (6), the state or other governmental entity may waive the 

21 requirements contained in subsections 11 l through (4) tor building or construction projects, as defined in 

22 18-2-101, that cost less than $5,000. 

23 (6) A school district may waive the requirements contained in subsections (1) through (4) tor 

24 building or construction projects, as defined in 18-2-101, that cost less than $7,500." 

25 

26 Section 2. Section 18-2-202, MCA, is amended to read: 

27 "18-2-202. Failure to require heM security·· waiver ef eenEI. If any board, council, commission, 

28 trustee, or body acting tor the state or any board of county commissioners or any mayor and common 

29 council of any incorporated city or town or tribunal transacting the business of any such municipal 

30 corporation waives or fails to take such eaAEl, cash, cheeks, drafts, FAoney arEiors, er eortifieates el dor,esit 

~na Leg/stative council 
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as hereiR req1:1ireEl the security required or authorized by 18-2-201, the state or 5-l,/€fl the county, 

2 incorporated city or town, or other municipal corporation shall be L§_ liable to the persons mentioned in 

. 3 18-2-201 to the full extent and for the full amount of all of 5H€fl the contracted debts so eoRtraeted by any 

4 5H€fl subcontractor as well as 5H€fl the contractor." 

5 

6 Section 3. Section 18-2-203, MCA, is amended to read: 

7 "18-2-203. Amount and terms of &efle security. The 0000 security mentioned in 18-2-201 Sf\a+I 

8 must be in an amount equal to the full contract price agreed to be paid for 5H€fl the work or improvement 

9 and Sf\a+I must be to the state of Montana, except in cases of cities and towns, in which case 5H€fl the 

10 municipality may by general ordinance fix and determine the amount of s1c1eh boREl the security and te 

11 whom s1c1eh boAEl shall WR the name of the secured party, provided that the same shall amount may not 

12 be for a less amo1c1At than 25 % of the contract price of aAy s1c1eh the improvementL and the security may 

13 designate that the same shall ee amount is payable to 5H€fl the city or town and not to the state of 

14 Montana." 

15 

16 Section 4. Section 18-2-204, MCA, is amended to read: 

17 "18-2-204. Right of action on &efle security -- notice. ( 1) All 5H€fl persons mentioned in 18-2-201 

18 5flilH have a right of action in his or her or their own name or names on any OOM security furnished under 

19 the terms of this part for work done by 5H€fl the laborers or mechanics and for provender, materials, 

20 supplies, provisions, or goods supplied and furnished in the 13roseo1:1tioA of s1c1eh work or the making of 5H€fl 

21 the improvements," 13re•~iEleEl that s1:1eh The persons Sf\a+I do not have any right of action on s1:1eh bonEl for 

22 any s1:1m whatever the security unless within 90 days from amJ after the completion of the contract with 

23 an acceptance of the work by the affirmative action of the board, council, commission, trustees, officer, 

24 or body acting for the state, county, or municipality or other public body, city, town, or district, the laborer, 

25 mechanic or subcontractor, or materialman or person claiming to have supplied provender, materials, 

26 provisions, or goods for the prosecution of 5H€fl the work or the making of 5H€fl the improvement Sf\a+I 

27 13reseAt presents to and Me files with 5H€fl the board, council, commission, trustees, or body acting for the 

28 state, county, or municipality or other public body, city, town, or district a notice in writing in substance 

29 as follows: 

30 "TO (here insert the name of the state, county, or municipality or other public body, city, town, or 

~na Leg/stative counctl 
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1 district): 

2 NOTICE IS HEREBY GIVEN that the undersigned (here insert the name of the laborer, mechanic or 

3 subcontractor, or materialman or person claiming to have furnished labor, materials, or provisions for ef 

4 up □ A sueh the contract or work) has a claim in the sum of .... dollars (here insert the amount) against the 

5 aeflEl security taken from .... (here insert the name of the principal and surety or sureties upon sueh beAd 

6 name of the person providing the security) for the work of .... (here insert a brief mention or description 

7 of the work concerning which said b□ Ad the security was taken). 

8 (Here to be signed) .... " 

9 (2) &tie!=\ The notice sl=laU must be signed by the person or corporation making the claim or giving 

1 O the notice, aAd said AOtiee, alter. After being presented and filed, shall be the notice is a public record 

11 open to inspection by any person." 

12 

13 Section 5. Section 18-2-205, MCA, is amended to read: 

14 "18-2-205. Effect of dealing with subcontractor. AFtV A corporation, or person, or persoAs 

15 performing Slclffi services or furnishing ~ provender, provisions, supplies, or material to aw-; 9. 

16 subcontractor shall have has the same right under the provisions of s1:Jeh boAd the security as if Slclffi the 

17 work, services, provender, provisions, suppliesL or material was furnished to the original contractor." 

18 

19 Section 6. Section 18-2-206, MCA, is amended to read: 

20 "18-2-206. Notice to contractor concerning subcontractor. (1) e¥ef'!' ~ person, firm, or 

21 corporation furnishing provender, provisions, materials, or supplies to be used in the construction, 

22 performance, carrying on, prosecution, or doing of any work for the state or any county, city, town, 

23 district, municipality, or other public body shall, not later than 30 days after the date of the first delivery 

24 to afl¥ 2 subcontractor or agent of af1¥ 2 person, firm, or corporation having a subcontract for the 

25 construction, performance, carrying on, prosecutionL or doing of Slclffi the work, give a notice of a right of 

26 action on the aeflEl security. 

27 ( 2) (al The notice must be delivered personally or sent by certified mail to the contractor. 

28 (bl The notice must be in writing and state: 

29 (ii that it is a notice of a right of action on the aeflEl security; 

30 (iii that the person, firm, or corporation giving the notice has commenced to deliver provender, 

~na Legislative counell 
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provisions, materials, or supplies; 

2 (iii) the name of the subcontractor or agent who placed the order or to whom the provender, 

3 provisions, materials, or supplies were delivered; and 

4 (iv) that the contractor and Ais bona the contractor's security will be held for the unpaid price if the 

5 supplier is not paid. 

6 (3) To have a right of action against the contractor and Ais bona the security under this part, a 

7 person, firm, or corporation~ shall give the written notice required by this section in substantially tf\is 

8 the form described in subsection (21. Any other type of actual or constructive notice is not sufficient. 

9 (4) Ne 8. suit or action may not be maintained in any court against the contractor or Ais bona the 

1 O security to recover for 5tlell the provender, provisions, Alaterial materials, or supplies or any part thereof 

11 unless the provisions of this part have been complied with." 

12 

13 Section 7. Section 18-2-207, MCA, is amended to read: 

14 "18-2-207. Costs•· atteFRe~•s' attorney fees. In af1V 2 suit or action brought against SlclSA s1:1roty 

15 or Slclreties the surety, payor. or other person liable on the security by any s1:10A 2 person or corporation to 

16 recover for any of the items Aoroinbofore specified in this part, the prevailing party shall be i§_ entitled to 

17 recover, in addition to all other costs, attorne>y•s' attorney fees in 5tlell 2 sum as that the court shall aEij1cJEige 

18 finds reasonable, pro•,iEied, however, tAat no attorne','S' fees sAall. However. attorney fees may not be 

19 allowed in af1V 2 suit or action brought or instituted before the expiration of 30 days following the date of 

20 filing of the notice Aoroinboforo AlentioneEi required in 18-2-206." 

21 

22 Section 8. Section 18-2-208, MCA, is amended to read: 

23 "18-2-208. Exceptions. 11) The provisions of this part sl=lall do not apply to af1V money loaned 

24 or advanced to any slcloh 2 contractor, subcontractor, or other person in the performance of any SlclOA the 

25 work. 

26 (2) Afl'f 8. city or town may impose any other or further conditions and obligations in s1:10A bona 

27 as Alay be EieoAleEi the security that is considered necessary for its proper protection in the fulfillment of 

28 the terms of the contract seo1cJreEi tAereby and not in conflict herewith with this part. 

29 (31 ~fot"1ing Aerein rnforroEi te wit"1 refereneo te tAe !jiving of slcle"1 The notice required by 18-2-204 

30 to be given within 90 days from and □fter completion of the contract and acceptance of the work s4aH may 
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not be construed to prevent or delay the payment of moneys money due the contractor under the terms 

2 and conditions specified in l=t+s the contract." 

3 

4 Section 9. Section 18-2-302, MCA, is amended to read: 

5 ".18-2-302. Bid security -- waiver. 11) Except as provided in subsection 12), each bid must be 

6 accompanied by bid security in the amount of 10% of the bid;-5\fel=I. The security te may consist of cash, 

7 2 cashier's check, 2 certified check, 2 bank money order, a certificate of deposit, a money market 

8 certificate, or 2 bank draft, in any ease. The security must be: 

9 ifil drawn and issued by a national i3anl<in§ assoeiation loeated in tl:le state of Montana or lay any 

1 O sankin§ eor13oration ineor13orated under ti=le laws of ti=le state of Montana federally chartered or 

11 state-chartered bank or savings and loan association that is insured by or for which insurance is 

1 2 administered by the federal deposit insurance corporation; 

13 (bl drawn and issued by a credit union insured by the national credit union share insurance fund,~ 

or 14 

15 1£1 a bid bond or bonds executed by a surety eor13eration company authorized to do business in 

16 the state of Montana. 

17 (2) The state or other governmental entity may waive the requirements for bid security on building 

18 or construction projects, as defined in 18-2-101, that cost less than $5,000." 

19 

20 Section 10. Section 18-4-304, MCA, is amended to read: 

21 "18-4-304. Competitive sealed proposals. 11) When, under rules adopted by the department, the 

22 director, the head of a purchasing agency, or a designee of either officer above the level of the procurement 

23 officer determinen in writin§ that the use of competitive sealed bidding is either not practicable or not 

24 advantageous to the state, a contract may be entered into by competitive sealed proposals. The 

25 department may provide by rule that it is either not practicable or not advantageous to the state to procure 

26 specified types of supplies and services by competitive sealed bidding. 

27 12) Proposals must be solicited through a request for proposals. 

28 (3) Adequate public notice of the request for proposals must be given in the same manner as 

29 provided in 18-4-303(2). 

30 (4) Proposals must be opened so as to avoid disclosure of contents to competing offerors during 
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the process of negotiation. A register of proposals must be prepared in accordance with rules adopted by 

2 the department and must be open for public inspection after contract award. 

3 (51 The request for proposals must state the relative importance of price and other evaluation 

4 factors. 

5 (6) As provided in t_he request for proposals and under rules adopted by the department, 

6 discussions A'lav be esndeieted with responsible offerors who submit apparently responsive proposals may 

7 be conducted tor the purpose of clarification, in order to assure full understanding of and responsiveness 

8 to the solicitation requirements. Offerors must be accorded fair and equal treatment with respect to any 

9 opportunity for discussion and revision of proposals, and ~ revisions may be permitted, after 

10 submissions and prior to award, tor the purpose of obtaining best and final offers. In conducting 

11 discussions, there may not be fie disclosure of any information derived from proposals submitted by 

12 competing offerors. The department may require the submission of cost or pricing data in connection with 

13 an award under this section. 

14 (7) The award must be made to the responsible offeror whose proposal is determined in writing 

15 to be the most advantageous to the state, taking into consideration price, including the preference in 

16 18-1-102, and the evaluation factors set forth in the request for proposals. No other factors or criteria may 

17 be used in the evaluation. The contract file SRall must contain the basis on which the award is made." 

18 

19 Section 11. Section 18-4-312, MCA, is amended to read: 

20 "18-4-312. Bid and contract performance security. ( 1) For state contracts for the procurement 

21 of services in the aA'leunt ef $10,000 er less or of supplies, the department may in its discretion require 

22 tRe filiA§ ef: 

23 (al bid security; 

24 (bl contract performance security to guarantee the faithful performance of the contract and the 

25 payment of all laborers, suppliers, materialmen, mechanics, and subcontractors; or 

26 (cl both bid and contract performance security. 

27 (2~ J;or state oentraots fer tRe 13roee1roA'lont ef serviees 011eeedin§ $10,000, tRe de13artFAent sRall 

28 reei1:1ire l:lia see1:1ritv ans eentraet 13erferFAanee see1:1ritv, ei1ee13t fer 131:1retciases aeseril:lea in 18 4 306 and 

29 18 4 aoe, ans FAay in its aiseretien req1:1ire aid seeeirit•r. 

30 ~ill If security is required under subsection (1) ef-t-2+, the following types of security may be 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

required to be deposited with the state: 

(a) a goos ans sufficient bond with a licensed surety company as surety; 

(b) an irrevocable letter of credit not to exceed $100,000 in accordance with the provisions of Title 

30, chapter 5, part 1 ; 

le) J.a-v,lfttj money of the United States; 

Id) a cashier's check, certified check, bank money order, certificate of deposit, money market 

certificate, or bank draft, that is drawn or issued by any banking eorporation ineorporates unser the laws 

of Montana or b',' a sanking assoeiation loeates in Montana; or 

(e) eertifieates of se13osit or money Fflarlwt eertifioates issues by any sanl, or sa11in§s ans loan 

assoeiation lieenseEl to Ela susinoss in Montana a federally chartered or state-chartered bank or savings and 

loan association that is insured by or for which insurance is administered by the federal deposit insurance 

corporation or that is drawn and issued by a credit union insured by the national credit union share 

insurance fund. 

Will The amount and type of the eontraet perforFflanee security rnentiones asove must be 

determined by the department to be sufficient to cover the risk involved to the state, e11oept that the saFfle 

shall seeurity may not be less than 10% of tho sis 13riee for sis seeurity ans 26 %, of the total eontraet priee 

for eontraot 13erformanee seeurity, ans total oontraot prioe or 10% of the value of tho first year of the 

eontraet •,yhiehever is less. The security must be payable to the state of Montana and must remain in 

effect for the entire contract period. In determining the amount and type of contract performance security 

required for each contract, the department shall consider the nature of the performance and the need for 

future protection to the state. In determining the need for and amount of bid security, the department shall 

consider the risks involved to the state if a successful bidder or offeror fails to enter into a formal contract-;­

~- The considerations 5-Ra!I must include but are not limited to the type of supply or service being 

procured, the dollar amount of the proposed contract, 6f and delivery time requirements. The department 

may adopt rules to assist it in making these determinations and in protecting the state in dealing with 

irrevocable letters of credit. Bid and contract security requirements must be included in the invitations for 

bids or requests for proposals. 

t&ti1l. If a bidder or offeror to whom a contract is awarded fails or refuses to enter into the contract 

or provide contract performance security, as required by the invitation for bid or request for proposal, after 

notification of award, the department may, in its discretion, require the bidder to forfeit flis the bid security 
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to the state and become immediately liable on the bid aeflEI security, but not in excess of the sum stated 

2 #iereiR in the security. The liability of the bidder or offeror, the maker of the security or bid bond, or the 

3 liability on the bid bond or other security s4all may not exceed the amount specified in the invitation for 

4 bid or request for proposal. 

5 -iwlli.l Negotiable instruments provided as bid security must be refunded to those bidders or offerors 

6 whose bids or proposals are not accepted. 

7 f+H.fil The provisions of Title 18, chapter 1, part 2, and Title 18, chapter 2, parts 2 and 3, do not 

8 apply to procurements under this chapter." 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Section 12. Section 18-4-313, MCA, is amended to read: 

"18-4-313. Contracts -- terms, extensions, and time limits. (1) Unless otherwise provided by law, 

a contract, lease, or rental agreement for supplies or services may not be made for a ~ period of more 

than~ l years; however, the department may contract for the lease or purchase of telecommunications 

equipment and systems, data processing equipment, the department of revenue liquor agencies, and the 

department of social and rehabilitation services medicaid management information system (MMIS) for a 

period not to exceed 10 years. A contract, lease, or rental agreement may be extended or renewed, 

AetwiH1staAeliA§ tRe ti FA a Ii FA its state el iA tRis seetieA, if the terms of the extension or renewal, if any, are 

included in the solicitationL af\EI i1 funds are available for the first fiscal period at the time of the agreementL 

and if the total contract period, including any extension or renewal, does not exceed 7 years. Payment and 

performance obligations for succeeding fiscal periods are subject to the availability and appropriation of 

funds for the fiscal periods. 

(2) Prior to the issuance, extensionL or renewal of a contract, it must be determined iA writiA§ that: 

(a) estimated requirements cover the period of the contract and are reasonably firm and continuing; 

and 

(b) the contract will serve the best interests of the state by encouraging effective competition or 

26 otherwise promoting economies in state procurement. 

27 (3) When funds are not appropriated or otherwise made available to support continuation of 

28 performance in a subsequent fiscal period, the contract must be canceled." 

29 

30 NEW SECTION. Section 13. Effective date. [This act] is effective on passage and approval. 

-END-
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