54th Legislature LC0086.01
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INTRODUCED BY

BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION

ABILLFORAN ACT ENTITLED: "AN ACT GENERALLY REVISING THE REQUIREMENTS FORBID SECURITY
AND CONTRACT PERFORMANCE SECURITY; REMOVING THE REQUIREMENT THAT THE DEPARTMENT
OF ADMINISTRATIONREQUIRE BID SECURITY IN CERTAIN CIRCUMSTANCES; CHANGING THE AMOUNT
OF CONTRACT PERFORMANCE SECURITY REQUIRED; EXTENDING THE TERM OF CERTAIN CONTRACTS;
AMENDING SECTIONS 18-2-201, 18-2-202, 18-2-203, 18-2-204, 18-2-205, 18-2-206, 18-2-207,
18-2-208, 18-2-302, 18-4-304, 18-4-312, AND 18-4-313, MCA; AND PROVIDING AN IMMEDIATE
EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 18-2-201, MCA, is amended to read:

"18-2-201. Bending Security requirements. (1) Except as otherwise provided in 85-1-219 and
subsections {4} through {6) of this section, whenever any board, council, commission, trustees, or body
acting for the state or any county, municipality, or any public body contracts with any a person or
corporation to do amy work for the state, county, or municipality or other public body, city, town, or
district, the board, council, commission, trustees, or body shall require the corporation, person, or persohs
with whom the contract is made to make, execute, and deliver to the board, council, commission, trustees,
or body a good and sufficient bond with a licensed surety company as surety, conditioned that the
corporation, person, or persons shall:

(a) faithfully perform all of the provisions of the contract;

(b} pay all laborers, mechanics, subcontractors, and material suppliers; and

(c) pay all persons who supply the corporation, person or persons, or subcontractors with
provisions, provender, material, or supplies for performing the work.

{2} A copy of the bond must be filed with the county clerk and recorder of the county in which the
work is to be performed or the improvement is to be made or, if the work is to be performed or the

improvement is to be made in more than one county, ther with the county clerk of either county, except

#B/4:3
@nﬂ Legisiative Councll 1 INTRODUCED BILL



54th Legislature LCO086.01

B W N

O W W o~ W,

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

in cases of cities and towns, in which case the bond must be filed with the city or town clerk.

{3} Notwithstanding the provisions of subsections {1) and (2}, the state or other governmental
entity may, in lieu of a surety bond, permit the deposit with the contracting governmental entity or agency
of the following securities in an amount at least equal to the contract sum to guarantee the faithful
performance of the contract and the payment of all laborers, suppliers, material suppliers, mechanics, and
subcontractors:

(a}) lawful money of the United States; or

(b) a cashier's check, certified check, hank money order, certificate of deposit, meney market

certificate, or bank draft, drawn or issued by:

(i} any ba
banrking-assoeiationtocated-in-Mortana-or federally or state chartered bank or savings and loan association

that is insured by or for which insurance is administered by the federal deposit insurance corporation; or

{ii} a credit union insured by the national credit union share insurance fund.

{(4) Notwithstanding the provisions of subsections (1) and {2}, any board, council, commission,

trustee, or body acting for any county, municipality, or any public body other than the state may, in lieu
of a bond from a licensed surety company, accept a good and sufficient bond with two or more sureties
acceptable to the governmental body.

{5) Except as provided in subsection {6}, the state or other governmental entity may waive the
requirements contained in subsections (1) through {4) for building or construction projects, as defined in
18-2-101, that cost less than $5,000.

{6) A schoal district may waive the requirements contained in subsections (1) through (4) for

building or construction projects, as defined in 18-2-101, that cost less than $7,500."

Section 2. Section 18-2-202, MCA, is amended to read:

"18-2-202. Failure to require bend security -- waiver efbend. |f any board, council, commission,
trustee, or body acting for the state or any board of county commissioners or any mayor and common
council of any incorporated city or town or tribunal transacting the business of any such municipal

carporation waives or fails to take sue
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as—herein—required the security required or authorized by 18-2-201, the state or sweh the county,

incorporated city or town, or other municipal corporation shalbe is liable to the persons mentioned in
18-2-201 to the full extent and for the full amount of all of sueh the contracted debts se-eensasted by any

sweh subcontractor as well as sweh the contractor.”

Section 3. Section 18-2-203, MCA, is amended to read:

"18-2-203. Amount and terms of bend security. The berd security mentioned in 18-2-201 shal
must be in an amount equal to the full contract price agreed to be paid for sueh the work or improvement
and shal must be to the state of Montana, except in cases of cities and towns, in which case sueh the

rnunicipality may by general ordinance fix and determine the amount of sueh-benrd the security and te

whem-sueh-bend-shali-ran the name ot the secured party, provided that the same-shal amount may not

be for a less ameunt than 25% of the contract price of ary-sueh the improvement, and the security may
designate that the same—shal-be amount is payable to sueh the city or town and not to the state of

Montana."”

Section 4. Section 18-2-204, MCA, is amended to read:

"18-2-204. Right of action on bend security -- notice. (1) All sueh persons mentioned in 18-2-201
shall have a right of action in his-er-heref their own name or names on any bend security furnished under
the terms of this part for work done by sueh the laborers or mechanics and for provender, materials,
supplies, provisions, or goods supplied and furnished in the presesutien-efsneh work or the making of sueh
the improvements:. provided-thateueh The persons shall do not have any right of action on sueh-bend-for
any-sum-whatever the security unless within 90 days fem-ard after the completion of the contract with
an acceptance of the work by the affirmative action of the board, council, commission, trustees, officer,
or body acting for the state, county, or municipality or other public body, city, town, or district, the labarer,
mechanic or subcontractor, or materialman or person claiming to have supplied provender, materials,
provisions, or goods for the prosecution of saek the work or the making of sueh the improvement shat
present presents to and file files with sueh the board, council, commission, trustees, or body acting for the
state, county, or municipality or other public body, city, town, or district a notice in writing in substance
as follows:

“TO (here insert the name of the state, county, or municipality or other public body, city, town, or
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district}:

NOTICE |S HEREBY GIVEN that the undersigned (here insert the name of the laborer, mechanic or
subcontractor, or materialman or person claiming to have furnished labor, materials, or provisions for er
uper-sueh the contract or work) has a claim in the sum of .... dollars (here insert the amount) against the

bend security taken from .... (here insert the name of the principal and surety-of-sureties-upen-soch-bond

name of the person providing the security) for the work of .... (here insert a brief mention or description

of the work concerning which said-berd the security was taken).
(Here to be signed) ...."
{2) Sweh The notice shall must be signed by the person or corporation making the claim or giving
the notice—ane-said-roties—after,  After being presented and filed, shal-be the notice is a public record

open to inspection by any person.”

Section 5. Section 18-2-205, MCA, is amended to read:

"18-2-205. Effect of dealing with subcontractor. ARy A corporation; or pPerson—er—Bersens
performing suweh services or furnishing sdeh provender, provisions, supplies, or material to afy a
subcontractor shaH-bave has the same right under the provisions of sueh-berd the security as if sueh the

work, services, provender, pravisions, supplies, or material was furnished to the original contractor.”

Section 6. Section 18-2-206, MCA, is amended 10 read;

“18-2-206. Notice to contractor concerning subcontractor. (1) Ewery A person, firm, or
corporation furnishing provender, pravisions, materials, or supplies to be used in the construction,
performance, carrying on, prosecution, or doing of any work for the state or any county, city, town,
district, municipality, or other public body shall, not later than 30 days after the date of the first delivery
to amy a subcontractor or agent of apy a person, firm, or corporation having a subcontract for the
construction, performance, carrying on, prosecution, or doing of sueh the wark, give a notice of a right of
action on the band security.

{2} {a) The notice must be detivered personally or sent by certified mail to the contractor.

{b) The notice must be in writing and state:

{iY that itis a notice of a right of action on the bend security;

(i} that the person, firm, or corporation giving the notice has commenced to deliver provender,
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provisions, materials, or supplies;

(iii) the name of the subcontractor or agent who placed the order or to whom the provender,
provisions, materiais, or supplies were delivered; and

{iv) that the contractor and his-berd the contractor’s security will be held for the unpaid price if the
supplier is not paid.

(3) To have a right of action against the contractor and his—bend the security under this part, a
person, firm, or corporation must shall give the written notice required by this section in substantially this

the form described in subsection {2). Any other type of actual or constructive notice is not sufficient.

{4} Ne A suit or action may not be maintained in any court against the contractor or his-berd the
security to recover for sder the provender, provisions, matesat materials, or supplies or any part thereof

unless the provisions of this part have been complied with.”

Section 7. Section 18-2-207, MCA, is amended to read:

"18-2-207. Costs -- attorneys- attorney fees. In amy a suit or action brought against sueh-surety

or-suraties the surety, payor, or other person liable on the security by ary-sueh a person or corporation to

recover for any of the items kereirbefere specified in this part, the prevailing party shkal-be is entitled to
recover, in addition to all other costs, atterreys- attorney fees in sueh a sum as that the court shah-adiudge
finds reasonable—previded—however—thatne—atterneys—fees—shall, However, attorney fees may not be

allowed in asy a suit or action brought or instituted before the expiration of 30 days following the date of

filing of the notice hereinbefere-rentioned reguired in 18-2-206."

Section 8. Section 18-2-208, MCA, is amended to read:

"18-2-208. Exceptions. (1) The provisions of this part skal do not apply to apy money loaned
or advanced to apy-suehl a contractor, subcontractor, or other person in the performance of arysdeh the
wark.

(2) Aay A city or town may impose any other or further conditions and obiigations in sueh-bend

as-may-be-deemed- the security that is considered necessary for its proper protection in the fulfillment of

the terms of the contract seeured—thereby and not in conflict herewith with this part.

The notice required by 18-2-204

to be given within 90 days #rem-and after completion of the contract and acceptance of the work skal may
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not be construed to prevent or delay the payment of meneys money due the contractor under the terms

and conditions specified in his the contract.”

Section 9. Section 18-2-302, MCA, is amended to read:
“18-2-302. Bid security -- waiver. (1) Except as provided in subsection {2), each bid must be
accompanied by bid security in the amount of 10% of the bid,-sueh. The security +8 may consist of cash,

a cashier's check, a certified check, a bank money order, a certificate of depgsit, a money market

certificate, or a bank draft-+a-any-ease. The security must be:

state-chartered bank or savings and loan association that is insured by or for which insurance is

administered by the federal deposit insurance corporation;

{b} drawn and igsued by a credit union insured by the national cradit union share insurance fund;;

or

(c] a bid bond or bonds executed by a surety eerpération company autherized to do business in
the state of Montana.

(2) The state or other governmental entity may waive the requirements for bid security on building

or construction projects, as defined in 18-2-101, that cost less than $5,000."

Section 10. Section 18-4-304, MCA, is amended to read:

"18-4-304. Competitive sealed proposals. (1) When, under rules adopted by the department, the
director, the head of a purchasing agency, or a designee of either officer above the level of the procurement
officer determines ir-writing that the use of competitive sealed bidding is either not practicable or not
advantageous to the state, a contract may be entered into by competitive sealed proposals. The
department may provide by ruie that it is either not practicable or not advantageous to the state to procure
specified types of supplies and services by competitive sealed bidding.

(2} Proposais must be solicited through a request for proposals.

(3) Adequate public notice of the reguest for proposals must be given in the same manner as
provided in 18-4-303(2).

(4} Proposals must be opened so as to avoid disclosure of contents to competing offerors during
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the process of negotiation. A register of proposals must be prepared in accordance with rules adopted by
the department and must be open for public inspection after contract award.

{6) The request for proposals must state the relative importance of price and other evaluation
factors.

(6) As provided in the request for proposals and under rules adopted by the department,
discussions may-be-eendusted with responsible offerors who submit apparently responsive proposals may
be conducted for the purpose of clarification; in_order to assure full understanding of and responsiveness
to the solicitation requirements. Offerors must be accorded fair and equal treatment with respect to any
opportunity for discussion and revision of proposals, and sweh revisions may be permitted, after
submissions and prior to award, for the purpose of obtaining best and final offers. in conducting
discussions, there may ngt be me disclosure of any information derived from proposals submitted by
competing offerors. The department may require the submission of cost or pricing data in connection with
an award under this section.

(7) The award must be made to the responsible offeror whose proposal is determined in writing
to be the most advantageous to the state, taking into consideration price, including the preference in
18-1-102, and the evaluation factors set forth in the request for proposals. No other factors or criteria may

be used in the evaluation. The contract file skal must contain the basis on which the award is made."

Section 11. Section 18-4-312, MCA, is amended to read:

"18-4-312. Bid and contract performance security. (1} For state centracts for the procurement
of services in the amount of $10,000 or less or of supplies, the department may in its discretion require
thefingof:

{a) bid security;

{bl contract performance security to guarantee the faithful performance of the contract and the
payment of all laborers, suppliers, materialmen, mechanics, and subcontractors; or

{c) both bid and contract performance security.

{2) For state contracts for the procurement of services exceeding $10,000, the department shall
require bid-sesurity—and contract performance security, except for purchases described in 18-4-305 and

18-4-306, and may_in_its discretion require bid security.

{3) If security is required under subsection (1) or {2}, the following types of security may be
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required to be deposited with the state:

(al a geedand sufficient bond with a licensed surety company as surety;

(b} anirrevocable letter of credit nat to exceed $100,000 in accordance with the provisions of Title
30, chapter 5, part 1;

(c) tawfed money of the United States;

{d) a cashier’s check, certified check, bank money crder, certificate of deposit, money market

certificate, or bank draft; that is drawn or issued by any-banking-cerperationincorperated-underthetlaws

assosationlicensed-to-do-business+a-Mentana a federally chartered or state-chartered bank or savings and

loan association that is insured by or for which insurance is administered by the federal depaosit insurance

corporation or that is drawn and issued by a credit union insured by the national credit union share

insurance fund.

{4) The amount and type of the contract performance security mertiered—abeve must be

determined by the department to be sufficient to cover the risk involved to the state, except that the same

shaH security may not be less than 10% of the bid-priceferbid-security-and1b% of-the-tota-sontrastprce
for-eentrast-performance—seeurity—and total contract price or 10% of the value of the first year of the

contract, whichever is less. The security must be payable to the state of Montana and must remain in

effect for the entire contract period. In determining the amount and type of contract performance security
required for each contract, the department shall consider the nature of the performance and the need fbr
future protection to the state. In determining the need for and amount of bid security, the department shall
consider the risks involved to the state if a successful bidder or offeror fails to enter into a formal contract:
sweh, The considerations shal must include but are not limited to the type of supply or service being
procured, the dollar amount of the proposed contract, e and delivery time requirements. The department
may adopt rules to assist it in making these determinations and in protecting the state in dealing with
irrevocable letters of credit. Bid and contract security requirements must be included in the invitations for
bids or requests for proposals.

{6} If a bidder or offeror to whom a contract is awarded fails or refuses to enter into the contract
or provide contract performance security, as required by the invitation for bid or request for proposal, after

notification of award, the department may, in its discretion, require the bidder to farfeit his the bid security

-8-
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to the state and become immediately liable on the bid bead security, but not in excess of the sum stated
thereir in the security. The liability of the bidder or offeror, the maker of the security or bid bond, or the

liability on the bid bond or other security shalt may not exceed the amount specified in the invitation far

bid or request for proposal.

{6) Negotiable instruments provided as bid security must be refunded to those bidders or offerors
whaose bids or proposals are not accepted.

{7} The provisions of Title 18, chapter 1, part 2, and Title 18, chapter 2, parts 2 and 3, do not

apply to procurements under this chapter.”

Section 12. Section 18-4-313, MCA, is amended to read:

"18-4-313. Contracts -- terms, extensions, and time limits. {1) Unless otherwise provided by law,
a contract, lease, or rental agreement for supplies or services may not be made for a ferger period of more
than 3 7 years; however, the department may contract for the lease or purchase of telecommunications
equipment and systems, data processing equipment, the department of revenue liquor agencies, and the
department of social and rehabilitation services medicaid management information system (MMIS) for a
period not to exceed 10 years. A contract, lease, or rental agreement may be extended or renewed;
Msmrdmg—#&e—twa—kmﬁ-s—s@a%%m—ths—see&en— if the terms of the extension ar renewal, if any, are
included in the solicitation, ard if funds are available for the first fiscal period at the time of the agreement,

and if the total contract period, including any extension or renewal, does not exceed 7 years. Payment and

performance obligations for succeeding fiscal periods are subject to the availability and appropriation of
funds for the fiscal periods.

(2} Prior to the issuance, extension, or renewal of a contract, it must be determined —writirg that:

(a} estimated requirements cover the period of the contract and are reasonably firm and continuing;
and

(b} the contract will serve the best interests of the state by encouraging effective competition or
otherwise promoting economies in state procurement.

(3) When funds are not appropriated or otherwise made available to support continuation of

performance in a subsequent fiscal period, the contract must be canceled.”

NEW SECTION. Section 13. Effective date. [This act] is effective on passage and approval.

-END-
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STATE OF MONTANA - FISCAL NOTE

Fiscal Note for HB01l63, as introduced

DESCRIPTION QOF PROPOSED LEGISLATION:

An act generally revising the requirements for bid security and contract performance
security; removing the requirement that the Department of Administration require bid security
in certain circumstances; changing the amount of contract performance security required;
extending the term of certain contracts.

ASSUMPTTONS :

1.

Less stringent bid and contract performance security requirements would promote greater
vendor participation for state contracts, possibly resulting in lower bid prices to the
state.

Less stringent bid and contract performance security requirements would reduce costs
for successful vendors, potentially reducing bid prices for the state.

Fewer warrants would need to be issued for returning some types of security to
unguccessful bidders.

In purchasing situationa where longer contract periods would be advantageous, state
agencies would realize cost savings both in the actual cost of the contract and in
reduced personnel time spent rebidding and reissuing contracts.

FISCAL IMPACT:

Insufficient information is available to make a specific estimate but at least minor savings
in some state contracts is likely to occur as a result of HBO163.

EFFECT ON COUNTY CR OTHER IOCAIL REVENUES OR EXPENDITURES:

Savings similar to what would be experienced for the state.

(E}OMA | LAy

v L le

DAVE LEWIS, BUDGET DIRECTOR DATE
Office of Budget and Program Planning

ETTY LOU K&ﬂ ; PRIMARY SPONSOR DATE

Fiscal Note éar HBEQl63, as_introduced

HB163
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APPROVED BY COMMITTEE
CON BUSINESS AND LABOR

House BILLNO. L%

s

INTRODUCED 8Y

BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION

ABHLLFORANACT ENTITLED: "AN ACT GENERALLY REVISING THE REQUIREMENTS FOR BID SECURITY
AND CONTRACT PERFORMANCE SECURITY; REMOVING THE REQUIREMENT THAT THE DEPARTMENT
QF ADMINISTRATFON REQUIRE BID SECURITY IN CERTAIN CIRCUMSTANCES; CHANGING THE AMOUNT
OF CONTRACT PERFORMANCE SECURITY REQUIRED; EXTENDING THE TERM OF CERTAIN CONTRACTS;
AMENDING SECTIONS 18-2-201, 18-2-202, 18-2-203, 18-2-204, 18-2-205, 18-2-206, 18-2-207,
18-2-208, 18-2-302, 18-4-304, 18-4-312, AND 18-4-313, MCA; AND PROVIDING AN IMMEDIATE
EFFECTIVE DATE.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 18-2-201, MCA, is amended to read:

"18-2-201. Bending Security requirements. (1) Except as otherwise provided in 85-1-219 and
subsections (4} through (8) of this section, whenever any board, council, commission, trustees, or body
acting for the state or any county, municipality, or any public body contracts with &y a person or
corporation to do amry work for the state, county, or municipality or other public body, city, town, or
district, the board, council, commission, trustees, or body shall require the corporation, person, or persohs
with whom the contract is made to make, execute, and deliver to the board, council, commission, trustees,
or body a good and sufficient bond with a licensed surety company as surety, conditioned that the
corporatian, person, or persons shall:

{a) faithfully perform all of the provisicns of the contract;

{b) pay all laborers, mechanics, subcontractors, and material supptiers; and

(c) pay all persons whe supply the corparation, person or persans, or subcontractors with
pravisions, provender, material, or supplies for performing the work,

{(2) A copy of the bond must be filed with the county clerk and recorder of the county in which the
work is to be performed or the improvement is to be made or, if the work is to be performed or the

improvement is to be made in mare than one county, theR with the county clerk of either county, except

/43
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in cases of cities and towns, in which case the bond must be filed with the city or town clerk.

(3) Notwithstanding the provisions of subsections (1) and {2), the state or other governmental
entity may, in lieu of a surety bond, permit the deposit with the contracting governmental entity or agency
of the following securities in an amount at least equal to the contract sum to guarantee the faithful
performance of the contract and the payment of all laborers, suppliers, material suppliers, mechanics, and
subcontractors:

(a) lawful money of the United States; or

{b) a cashier's check, certified check, bank money order, certificate of deposit, money market

certificate, ar bank draft, drawn or issued by:

i} any bark
banking-associatienloeatedin-Meptanarof federally or state chartered bank or savings and loan association

that is insured by or for which insurance is administered by the federal deposit insurance corporation; or

(i} a credit union insured by the national credit union share insurance fund.

{4) Notwithstanding the provisions of subsections (1} and (2), any board, council, commission,

trustee, or body acting for any county, municipality, or any public body other than the state may, in lieu
of a bond from a licensed surety company, accept & good and sufficient bond with two or more sureties
acceptable to the governmental body.

{5) Except as provided in subsection {6), the state or other governmental entity may waive the
requirements contained in subsections (1} through (4) for building or construction projects, as defined in
18-2-101, that cost less than $5,000.

{B6) A school district may waive the requirements contained in subsections {1} through (4} for

building or construction projects, as defined in 18-2-101, that cost less than $7,500."

Section 2. Section 18-2-202, MCA, is amended to read:

"18-2-202. Failure to require bend security -- waiver ef-bead. If any board, council, commission,
trustee, or body acting for the state or any board of county commissioners or any mayor and common
council of any incorporated city or town or tribunal transacting the business of any such municipal

corporation waives or fails to take s
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as—herein—required the security required or authorized by 18-2-201, the state or sweh the county,

incorporated city or town, or other municipa!l corporation skalbe is liable to the persons mentioned in
18-2-201 to the full extent and for the full amount of all of suek the contracted debts se-centracted by any

sueh subcontractor as well as sueh the contractor.”

Section 3. Section 18-2-203, MCA, is amended to read:

"18-2-203. Amount and terms of bend security. The berd security mentioned in 18-2-201 shal
must be in an amount eguai to the full contréct price agreed to be paid for saeh the work or improvement
and shal must be to the state of Montana, except in cases of cities and towns, in which case sueh the

municipality may by general ordinance fix and determine the amount of sueh—berd the security and te

whem-such-bend-shall+ur the name of the secured party, provided that the same-shah amount may not
be for a less amewrt than 25% of the contract price of ary-saeh the improvement, and the security may
designate that the same—shal-be amount is payable to sueh the city or town and not to the state of

Montana."

Section 4. Section 18-2-204, MCA, is amended to read: _

"18-2-204. Right of action on bend security -- notice. (1) All sueh persons mentioned in 18-2-201
shak have a right of action in his-e—hesaF their own name or names on any berd security furnished under
the terms of this part for work done by sueh the laborers or mechanics and for provender, materiats,
supplies, provisions, or goods supplied and furnished in the presesution-of-sueh work or the making of seeh
the improvementss. previded-that-sdeh The persons shalt do not have any right of action on sueh-bend-fer
aRy-surR-whatever the security unless within 90 days frem—ane after the completion of the contract with
an acceptance of the work by the atfirmative action of the board, council, commission, trustees, atficer,
or body acting for the state, county, or municipality or other public body, city, town, or district, the laborer,
mechanic or subcontracter, or materialman or person claiming to have supplied provender, materials,
provisions, or goods for the prosecution of sueh the work or the making of sueh the improvement shal
present presents to and file files with saweh the board, council, commission, trustees, or body acting for the
state, county, or municipality or other public body, city, town, or district a notice in writing in substance
as follows:

"TO (here insert the name of the state, county, or municipality or other public body, city, town, or

-3
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district:

NOTICE IS HEREBY GIVEN that the undersigned {(here insert the name of the laborer, mechanic or
subcontractor, or materialman or person claiming to have furnished labor, materials, or provisions for o¢
upor-seeh the contract or work) has a claim in the sum of .... dollars (here insert the amount) against the

berd security taken from .... {here insert the name of the principal and surety-orsuretiesupensuch-beond

name of the person providing the security) for the waork of .... (here insert a brief mention or description

of the work concerning which said-benrd the security was taken).
(Here to be signed) ...."
{2) Sueh The notice shal must be signed by the person or corporation making the claim or giving
the notice—ane-caid-notice—atter. After being presented and filed, shal-be the notice is a public record

open to inspection by any person.”

Section 5. Section 18-2-205, MCA, is amended to read:

"18-2-205. Effect of dealing with subcontractor. Ary A corporation; oI person,—epersens
performing sueh services or furnishing suebh provender, provisions, supplies, or material to amy a
subcontractor shal-have has the same right under the provisions of sueh-bend the security as if sueh the

work, services, provender, provisions, supplies, or material was furnished to the original contractor.”

Section 6. Section 18-2-206, MCA, is amendad to read:

"18-2-206. Nptice to contractor concerning subcontractor. (1) Every A person, firm, or
corporation furnishing provender, provisions, materials, or supplies to be used in the construction,
perfarmance, carrying on, prosecution, or doing of any work for the state or any county, city, town,
district, municipality, or other public body shall, not later than 30 days after the date of the first delivery
to a#y a subcontractor or agent of amy a person, firm, or corporation having a subcontract for the
construction, performance, carrying on, prosecution, or doing of sweh the work, give a notice of a right of
action on the bend security.

{2) {a) The notice must be delivered psrsonally or sent by certified mail to the contractor.

{b} The notice must be in writing and state:

(i} that it is a notice of a right of action on the beré security;

{i) that the person, firm, or corporation giving the notice has commenced to deliver provender,

f\ (M’antana Leglisiative Council
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provisions, materials, or supplies;
(iii) the name of the subcontractar or agent who placed the order or to whom the provender,
pravisions, materials, or supplies were delivered; and

(ivl that the contractor and kis-bend the contractor’s security will be held for the unpaid price if the

supplier is not paid.
{3) To have a right of action against the contractor and his-bene the security under this part, a
person, firm, or corporation st shall give the written notice required by this section in substantially s

the form described in subsection (2). Any other type of actual or constructive notice is not sufficient.

{4) Me A suit or action may not be maintained in any court against the contractor or fsbend the
security to recover for suek the provender, provisions, materied materials, or supplies or any part thereof

unless the provisions of this part have been complied with."”

Section 7. Section 18-2-207, MCA, is amended to read:

"18-2-207. Costs -- attorneys” attorney fees. |n @Ay a suit or action brought against sueh-sdrety

or-sureties the surety, pavor, or other person liable gn the security by ary-sueh a person or corporation to

recover for any of the items heteinbefore specified in_this part, the prevailing party shal-be is entitled to
recover, in addition to all other casts, atterreys’ gttorney fees in saeh a sum as that the court shall-adjpdge
finds reasonable—provided—howover—that-re-attorreys—fees—shall. However, attorney fees may not be

allowed in amy a suit or action brought or instituted before the expiration of 30 days following the date of

filing of the notice hereirbefere-mentioned required in 18-2-2086."

Section 8. Section 18-2-208, MCA, is amended to read:

"18-2-208. Exceptions. (1) The provisions of this part &kalt do not apply to asy money loaned
or advanced to ary-sueh a contractar, subcontractor, or other person in the performance of ary—=sueh the
work.

{2) Amy A city or town may impose any other or further conditions and obligations in sueh-bend
asray-be-deemed- the security that is considered necessary for its proper protection in the fulfiliment of
the terms of the contract seedred—thereby and not in conflict herewith with this part.

{3)

h The notice required by 18-2-204

to be given within 90 days frem-and after completion of the contract and acceptance of the work shak may

-5-
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not be construed to prevent or delay the payment of smereys money due the contractor under the terms

and conditions specified in his the contract.”

Section 9. Section 18-2-302, MCA, is amended to read:
"18-2-302. Bid security -- waiver. (1) Except as provided in subsection (2), each bid must be
accompanied by bid security in the amount of 10% of the bid—sueh. The security e may consist of cash,

a cashier's check, a certified check, a bank money order, a_certificate of deposit, a meoney market

certificate, or a bank draft—A-any-ease. The security must be:

state-charterad bank or savings and loan association that is insured by or for which insurance is

administered by the federal deposit insurance corpaoration;

(b) _drawn and issued by a credit union insured by the national credit unien share insurance funds;

or

{c) a bid bond or bonds executed by a surety eerperation company authorized to do business in
the state of Montana.

{2} The state or other governmental entity may waive the requirements for bid security on building

or construction projects, as defined in 18-2-101, that cost less than $5,000."

Section 10. Section 18-4-304, MCA, is amended to read:

"18-4-304. Compaetitive sealed proposals. (1) When, under rules adopted by the department, the
director, the head of a purchasing agency, or a designee of either officer above the level of the procurement
officer determines in—wsiting that the use of competitive sealed bidding is either not practicable or not
advantageous to the state, a contract may be entered into by competitive sealed proposals. The
department may provide by rule that it is either not practicable or not advantageous to the state to procure
specified types of supplies and services by competitive sealed bidding.

{2} Proposals must be solicited through a request for proposals.

(3) Adequate public notice of the request for proposals must be given in the same manner as
provided in 18-4-303(2).

{4) Proposals must be opened so as to avoid disclosure of contents to competing offerors during

-6 -
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the process of negotiation. A register of proposals must be prepared in accordance with rules adopted by
the department and must be open for public inspection after contract award.

() The request for proposals must state the relative importance of price and other evaluation
tactors,

(6) As provided in the request for proposals and under rules adopted by the department,
discussions may-ba-condueted with responsible offerors who submit apparently responsive proposals may
be conducted for the purpose of clarification: in order to assure full understanding of and responsiveness
to the solicitation requirements, Offerors must be accorded fair and equal treatment with respect to any
opportunity for discussion and revision of proposals, and suweh revisions may be permitted, after
submissions and prior to award, for the purpose of obtaining best and final offers. In conducting
discussions, there may not be #e disclosure of any information derived from proposals submitted by
competing offerors. The department may require the submission of cost or pricing data in connection with
an award under this sectian.

(7} The award must be made 1o the responsible offeror whose proposal is determined in writing
to be the mast advantageous to the state, taking into consideration price, inciuding the preference in
18-1-102, and the evaluation factors set forth in the request for proposals. No other factors or criteria may

be used in the evaluation. The contract file shall rmmust contain the basis on which the award is made."

Section 11. Section 18-4-312, MCA, is amended to read:

"18-4-312. Bid and contract performance security. (1) For state contracts for the procurement
ot services in the amount of $10,000 or less or of supplies, the department may in its discretion require
the-tiHrg-of:

{a) bid security;

(b} contract perfarmance security to guarantee the faithful performance of the contract and the
payment of all laborers, suppliers, materialmen, mechanics, and subcontractors; or

{c) both bid and contract performance security.

(2) For state contracts for the procuremant of services exceeding $10,000, the department shall
require bid-seourty-ard contract performance security, except for purchases described in 18-4-305 and

18-4-306, and may.in its discretion require bid security.

(3) 1f security is required under subsection (1) or {2}, the following types of security may be

-7 -
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required to be deposited with the state:

{a) a geed-and sufficient bond with a licensed surety company as surety;

{b) anirrevocable letter of credit not to exceed $100,000 in accordance with the provisions of Title
30, chapter 5, part 1,

{c) +awfd money of the United States;

{d} a cashier's check, certified check, bank money order, certificate of deposit, money market

certificate, or bank draft; that is drawn or issued by any-barkingcorporation+Reorperated-underthetaws

assesiationlicenrsed-to-do-business-in-Montara a federally chartered or state-chartered bank or savings and

loan association that is insured by or for which insurance is administered by the federal deposit insurance

corporation or that is drawn and issued by a credit union insured by the national credit union_share

insurance fund.

{4) The amount and type of the contract performance security mertiered—above must be

determined by the department to be sufficient to cover the risk invelved to the state, except that the same

shal security may not be less than 10% of the bid-priceforbid-security-ard-2b6%-ot-the-total-contract price
for—oontract-periormanco-seoutity—and total contract price or 10%_of the value of the first vear of the

contract, whichever is less. The security must be payable to the state of Montana and must remain in

effect for the entire cantract period. In determining the amount and type of contract performance security

required for each contract, the department shall consider the nature of the performance and the need for
future protection to the state. In determining the need for and amount of bid security, the department shail
consider the risks involved to the state if a successful bidder or offeror fails to enter into a formal contract:

sueh. The considerations shall must include but are not limited to the type of supply or service being

procured, the dollar amount of the proposed contract, ef and delivery time requirements. The department
may adopt rules to assist it in making these determinations and in protecting the state in dealing with
irrevocable letters of credit. Bid and contract security requirements must be included in the invitations for
bids or requests for proposals.

(5) I a bidder or offeror to whom a contract is awarded fails or refuses to enter into the contract
or provide contract performance security, as required by the invitation for bid or request for proposal, after

notification of award, the department may, in its discretion, require the bidder to forfeit his the bid security

-8-
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to the state and become immediately liable on the bid Berd security, but not in excess of the sum stated
thereir in the security. The liability of the bidder or offeror, the maker of the security or bid bond, or the

liability on the bid bond or other security skal may not exceed the amount specified in the invitation for

bid or request for propaosal.

(8) Negotiable instruments provided as bid security must be refunded to those bidders or offerors
whose bids or proposals are not accepted.

{(7) The provisions of Title 18, chapter 1, part 2, and Title 18, chapter 2, parts 2 and 3, do not

apply to procurements under this chapter.”

Section 12. Section 18-4-313, MCA, is amended to read:

"18-4-313, Contracts -- terms, extensions, and tirne limits. (1) Unless otherwise provided by law,
a contract, lease, or rental agreement for supplies or services may not he made for a lerges period of more
than & 7 years; however, the department may contract for the lease or purchase of telecommunications
equipment and systems, data processing equipment, the department of revenue liquor agencies, and the
department of social and rehabilitation services medicaid management infermation system (MMIS) for a
period not to exceed 10 years. A contract, lease, or rental agreement may be extended or renewed;
astwithstandingthe-time-Hiritsstated-inthis-seectier; if the terms of the extension or renewai, if any, are
included in the solicitation, and if funds are available for the first fiscal period at the time of the agreement,

and if the total contract period, including any extensian or renewal, does not exceed 7 years. Payment and

performance obligations for succeeding fiscal periods are subject to the availability and appropriation of
funds for the fiscal periods.

{2} Prior to the issuance, extension, or renewal of a contract, it must be determined A-writing that:

{a) estimated requirements cover the period of the contract and are reasonably firm and continuing;
and

{b} the contract will serve the best interests of the state by encouraging effective competition or
otherwise promoting economies in state procurement.

(3) When funds are not appropriated or otherwise made available to support continuation of

performance in a subsequent fiscal period, the contract must be canceled.”

NEW SECTION. Section 13. Effective date. [This act] is effective on passage and approval.

~END-
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House BILLNO. |2
7

INTRODUCED 8Y

BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION

A BILLFORANACT ENTITLED: "AN ACT GENERALLY REVISING THE REQUIREMENTS FOR BID SECURITY
AND CONTRACT PERFORMANCE SECURITY; REMOVING THE REQUIREMENT THAT THE DEPARTMENT
OF ADMINISTRATION REQUIRE BID SECURITY {N CERTAIN CIRCUMSTANCES; CHANGING THE AMOUNT
OF CONTRACTPERFORMANCE SECURITY REQUIRED; EXTENDING THE TERM OF CERTAIN CONTRACTS:
AMENDING SECTIONS ‘18-2-201 . 18-2-202, 18-2-203, 18-2-204, 18-2-205, 18-2-206, 18-2-207,
18-2-208, 18-2-302, 18-4-304, 18-4-312, AND 18-4-313, MCA; AND PROVIDING AN IMMEDIATE
EFFECTIVE DATE."

~ BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 18-2-201, MCA, is amended to read:

"18-2-201. Bending Security requirements. (1) Except as otherwise provided in 85-1-219 and
subsections (4) through (6) of this saction, whenever any board, council, commission, trustees, or body
acting for the state or any county, municipality, or any public body contracts with amRy a person or
carporation 1o do any work for the state, county, or municipality or other public body, city, town, or
district, the board, council, commission, trustees, or body shall require the corporatiqn, person, or persohs
with whom the contract is made to make, exscuts, and deliver to the board, council, commission, trustees,
or body a good and sufficient bond with a licensed surety company as surety, conditioned that the
corporation, person, or persons shali:

{a) - faithfully perform all of the provisions of the contract;

{b) pay all iaborers, mechanics, subcontractors, and material suppliers; and

(c} pay all persons who supply the corporation, person or persons, or subcontractors with
provisioﬁs, pravender, matarial, or supplies for performing the work.

{2) A copy of the bond must be filed with the county clerk and recorder of the county in which the
work is to be performed or the improvemaent is to be made or, if the work is to be performed or the

improvement is to be made in more than one countv, ther with the county clerk of either county, except

Z&Q Legisiative counch e | #ﬁiffnmxm
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in cases of cities and towns, in which case the bond must be filed with the city or town clerk.

{3} Notwithstanding the pravisions of subsactions (1) and (2}, the state or other governmentat
entity may, in lieu of a surety bond, permit the deposit with the contracting governmenta! entity or agency
of the following securities in an amount at least equal to the contract sum to guarantee the f'aithful
performance of the contract and the payment of ail laborers, suppliers, material suppliers, mechénics, and
subcontractors:

{a) lawful money of the United States; or

(b) a cashier’s check, certified check, bank money order, ceﬂi'figate of deposit, money market

certificate, or bank draft, drawn or issued by:

(i} any banld

o+ federally or state charter of Savings and lgan association

that is insured by gr for which insurance is_administered the federat d it insurance corparation; or

(i) a credit union insured by the national credit union share insyrance fund.

{4) Notwithstanding the provisions of subsactions {1) and {2}, any board, council, commission,

trustee, or body acting for any countv,‘municipality, or any public body other than the state may, in lieu
of a bond from a licensed surety company, accept & good and sufficient bond with two or more sureties
acceptable to the governmental body.

" (5} Except as provided in subsection (6), the state or other governmental entity may waive the
requirements contained in subsections (1) through (4) for building or construction projects, as defined in
18-2-101, that cost less than $5,000.

(8) A school district may waive the requirements contained in subsections (1) through (4) for

building or construction projects, as defined in 18-2-101, that cost less than $7,500."

Section 2. Section 18-2-202, MCA, is amended to read:
"18-2-202. Failure to requirs bend gecyrity -- walver sfbenmd. If any board, council, commission,
trustee, or body acting for the state or any board of county commissioners or any mayor and common

council of any incorporated city or town Or tribunal transacting the business of any such municipal

corporation waives or fails to take suoh-bensd

-2
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as—horeir—requred the security reguired or authorized by 18-2-201, the state or sueh the county,
incorporated city or town, aor other municipal corporation shal-be is tiable to the persons mentioned in

18-2-201 to the full extent and for the full amount of all of sweb the contracted debts se-eentrasted by any

saek subcontractor as well as sweh the contractor.”

Section 3. Section 18-2-203, MCA, is amended to read:
"18-2-203. Amount and terms of bend security. The bend gecurity mentioned in 18-2-201 sha#
must be in an amount equal to the full contract price agreed to be paid for sweh the work or improvement

and shalt must be to the state of Montana, except in cases of cities and towns, in which case sweh the

municipality may by general ordinance fix and determine the amount of sueh-berd the security and te
whom-such-bend-shall+un the name of the secured party, provided that the same—shalt amoupt may not
be for a less ammeunt than 256% of the caontract price of ary-suek the improvement, and the security may
designate that the seme—ehall-be amount is payable to swek the city or town and not to the state of

Montana.”

Section 4. Section 18-2-204, MCA, is amended to read:

"1B-2-204. Right of action on bond sscurity -- notice. (1) All swek persons mentioned in 18-2-201
shal have a right of action in kig-er-hesof their own name or names on any besd security furnished under
the terms of this part for work done by aueh thg laborers or mechanics and for provender, materials,
supplies, provisions, or goods supplied and furnished in the preseeution-efeueh wark or the making of sueh
the improvements,, prewided-that-sueh The persons ghall do not have any right of action on sueh-bond-for
any-sum-whatever the secyrity unless within 90 days frem-and after the completion of the contract with
an acceptance of the work by the affirmative action of the board, council, commission, trustees, officer,
or body acting for the state, county, or municipality or other public body, city, town, or district, the laborer,
mechanic or subcontractor, or materiaiman or person claiming to have supplied provender, materiais,
provisions, or goods for the prosecution of sueh the work or the making of suek the improvement shai
praaent presents to and file fileg with suwek tha board, council, commission, trustees, or body acting for the
state, county, or municipality or other public body, city, town, or district a notice in writing in substance
as follows:

"TO (here insert the name of the state, county, or municipality or other public body, city, town, or

, 3.
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district):

NQTICE IS HEREBY GIVEN that the undersigned (here insert the name of the laborer, mechanic or
subcantractor, or materialman ar person claiming to have furnished labor, materials, or prwisibné for e+
upen-sueh the contract or work} has a claim in the sum of .... dollars (here insert the amount) against the
berd security taken from ... {here insert the name of the principal and surety-or-sutetiosupon-sueh-bonrd
name of the person providing the security) for the wark of ... (here insert a brief mention or description
of the work concerning which gaid-bard the security was taken).

{(Here to be signed) ...."

(2) Suweh The notice shalt must be signed by the person or corporation making the claim or giving

the notice—and-said-netiee—after, After being presented and filed, ehai-be the notice is a public record

open to inspaction by any person.”

Section 5. Section 18-2-205, MCA, is amended to read:

"18-2-205. Effect of dealing with subcontractor. ARy A corporation; Qf Person—erpPersons
performing sueh services or furnishing sdeh provender, provisions, supplies, or material to afy a
subcontractor shal-heve has the same right under the provisions of suek-bend the sggurifz as if sueh the

work, services, pravander, provis'ions. supplies, or material was furnished to the original contractor.”

Section 6. Section 18-2-208, MCA, is amended to read:

"18-2-206. Notice to contractor concerning subcontractor. (1) Ewery A person, firm, or
carporation furnishing provender, provisions, materials, or supplies to be used in the construction,
performance, carrying on, prosecution, or doing of any work for the stata or any county, city, town,
district, municipality, or other public body shall, not latar than 30 days after the date of the first delivery
to amy 3 subcontractor or agent of asy a person, firm, or corporation hav.ing a subcontract for the
construction, performance, carrying on, prosecution, or doing of suek the work, give a notice of a right of
action on the bend gecurity.

(2} (a) The notice must be delivered personally or sent by certified mail to the contractor.

_{b) The notice must be in writing and state:
{i} that it is a notice of a right of action on the bend sgcyrity;

(i) that the person, firm, or corporation giving the notice has commenced to deliver provender,
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provisions, materials, or supplies;

(iil) the name of the subcontractor or agent who placed the order or to whom the provender,
provisions, materials, or supplies were delivered; and

(iv) that the contractor and his-Berd the contractor’s security will be held for the unpaid price if the
suppliar is not paid.

(3) To have a right of action against the contractor and his-bend the security under this part, a
person, firm, or corporation suet shall give the written notice required by this section in substantially s+
the form described in subsection (2). Any other type of actual or constructive notice is not sufficient.

(4) Ne A suit or action may not be maintained in any court against the contractor or his-bend the
security to recover for sueh the provender, provisions, material materials, or supplies or any part thereof

unless the provisions of this part have been complied with."

Section 7. Section 18-2-207, MCA, is amended to read:

"18-2-207. Costs -- attorneye- attorney fees. In amy a suit or action brought against sueh-surety
or-aureties the sur ayor, or other person liable on the security by any-aueh a person or corporation to
racover foar any of the items hereinbefore specified in this part, the prevailing party shall-be is entitled to
recover, in addition to all other costs, a&er-aoya— attorney fees in suek a sum as that the court shal-adiudge
finds reasonable

e, Howaever, attorney fees may not be

allowad in apy a suit or action brought or instituted before the expiration of 30 days following the date of

filing of the notice hereinbefere-mentiened required in 18-2-206."

Section 8. Section 18-2-208, MCA, is amended to read:

"18-2-208. Exceptions. (1) The provisions of this part shall do not apply to ary money loaned
or advanced to aay-sueh 3 contractor, subcontractor, or other persan in the performance of ary-sueh the
work.

(2) Amy A city or town may impose any other or further conditions and obligations in sueh-berd
a0-Fay-be-deerred- mmw naecessary for its proper protection in the fulfillment of
the terms of the contract seewred-thereby and not in conflict herewith with this part.

(3) in-roter: :

h The notice reguired by 18-2-204
to be given within 90 days #rem-ard after completion of the contract and acceptance of the work shall may
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not be construed to prevent or delay the payment of mereys money due the contractor under the terms

and conditions specified in ki the contract.”

Section 9. Section 18-2-302, MCA, is amended to read:
"18-2-302. Bid security -- waiver. {1} Except as provided in subsection {2}, each bid must be
accompanied by bid security in the amount of 10% of the bid—sweh. The secgrity @ may consist of cash,

a cashier's check, a certified check, a bank money order, a_certificate of deposit, a_money market

certificate, or a bank draft—A-any-gase, The security must be;

(a8} drawn and issued by a Ra4

a federally chartered or
state-chartered bank or savings and loan association that is insured by or for which ihsurance is
administered by the faederal deposit insurance corporation;

(b) drawn and issued by a credit union insured by the national credit union share insurance fund;;

or

{c] a bid bond or bonds executed by a surety eerperatisn company authorized to do business in
the state of Montana, '

{2) The state or other governmental entity may waive the requirements for bid security on building

or construction projects, as defined in 18-2-101, that cost less than $5,000.”

~Section 10. Section 18-4-304, MCA, is amended to read:

"18-4-304. Competitive sealed proposals. (1) When, under rules adopted by the department, the
director, the head of a purchasing agency, or a designee of sither officer above the level of the procurement
officer determines ir—wsiting that the use of compatitive sealed bidding is either not practicable or not
advantageous to the stats, a contract may be entered into by competitivé sealed proposals. The
department may provide by rule that it is either not practicable or not advantageous to the state to procure
specified types of supplies and services by competitive sealed bidding.

{2) Proposals must be solicited through a request for proposals.
(3) Adequate public notice of the request for proposal$ must be given in the same manner as
provided in 18-4-303(2).

{4} Proposals must be opened so as to avoid disclosure of contents to compéting offarors during

-6 -
%}muwmm



54th Legisiature LCUUE6.U

O @ W ~N B O bW N -

[ ] NN N N N [N ] N N N [ ] - - — — — — b - - -
0O © O ~N & ¢ A WN - O O W ~N OO O b~ WM -

the process of negotiation. A register of proposals must be prepared in accordance with rules adopted by
the department and must be open for public inspection after contract award.

(8) The request for proposals must state the ralative importance of price and other evaluation
factors.

{6} As provided in the request for proposals and under rules adopted by the department,
discussions may-be-sendusted with responsible ofterors who submit apparently responsive proposals may

be conducted for the purpose of clarifications in order to assure full understanding of and responsiveness

to the saolicitation requirements. Offerors must be accorded fair and equal treatment with respect to any
opportunity for discussion and revision of propossals, and sueh revisions may be permitted, after
submissions and prior to award, for the purpose of obtaining best and final offers. In conducting
discussions, there may not be pe disciosure of any information derived from proposals submitted by
competing offerors, The department may require the submission of cost or pricing data in connection with
an award under this section.

(7) The award must be made to the responsible offeror whaose proposal is determined in writing
to be tha most advantageous to the state, taking into consideration price, including the preference in
18-1-102, and the evaluation factors set forth in the request for proposals. No other factors or criteria may

be used in the evaluation. The contract file skall must contain the basis on which the award is made."

Section 11, Section 18-4-312, MCA, is amendad to read:

"18-4-312. Bid and contract performance security. (1) For state contracts for the procurement
of services in the amount of $10,000 or less or of supplies, the department may in its discretion require
tho-filing-of:

(a) bid security; .

{b} contract performance security to guarantee the faithful parformance of the contract and the
payment of all iaborers, suppliers, materiaimen, mechanics, and subcontractors; or

(c) both bid and contract performance security.

(2) For state contracts for the procurement of services exceeding $10,000, the department shall
require bid-seeurity-and contract performance security, except for purchases described in 18-4-305 and

18-4-306_and may in its di i ire bi uri

{3} If security is required under subsection {1) or (2}, the following types of security may be

-7-
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required to be deposited with the state:

{a) a geed-and sufficient bond with a licensed surety company as surety;

{b) anirrevocable letter of credit not to exceed $100,000 in accordance with the provisions of Title
30, chapter 5, part 1;

(c) tawéd money of the United States;

{d} a cashier’s check, certified check, bank money order, certificate of deposit, money market

certificate, or bank draft; that is drawn or issued by afy-banrking-corperatien-inaatpotratod-underthe-ia

s a federally chartered or state-chartered bank or savings and
loan_association that is ingured by or for which insurance is administerad by the federal depgsit insurance

corparation or that is drawn and issued by a credit unign insured by the national credit union share
insurance fund.

(4) The amount and type of the contract performance security memtiened—abeve must be
determined by the department to be sufficient to cover the risk involved to the state, except that the same

shal security may not be less than 10% of the bid-priee-fe

for-oeptrast-perorManoe-gaeurity—and atract pri r 10% of t of the first year of the
whichever is | h rity must be payable to the state of Montana and must remain in
effect for the entire contract period. In determining the amount and type of contract performance 'security

ragquired for each contract, the department shall consider the nature of the performance and the need for
future protection to the state. In determining the need for and amount of bid security, the department shall
consider the risks involved to the state if a successful bidder or offeror fails to enter into a formal contract:
sueh,_The considerstions ekell myst include but are not limited to the type of supply or service being
procured, the doHar amount of the proposed contract, e+ and delivery time requirements. The department
may adopt rules to assist it in making these determinations and in protecting the state in dealing with
irravocable letters of credit. Bid and contract security requirements must be included in the invitations for
bids or requests for proposals.

(8) It a bidder or offeror to whom a contract is awarded fails or refuses to enter into the contract
or provide contract performance security, as required by the invitation for bid or request for proposal, after

notification of award, the department may, in its discretion, raquira the bidder to forfeit hie the bid security

-8-
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to the state and become immediately liable on the bid berd security, but not in excess of the sum stated
theeetn in the security. The liability of the bidder or offeror, the maker of the security or bid bond, or the

liability on the bid bond gr other security shalt may not exceed the amount specified in the invitation for

bid or request for proposal.

{6) Negotiable instruments provided as bid security must be refunded to those bidders or offerors
whose bids or proposals are not accepted.

(7} The provisions of Title 18, chapter 1, part 2, and Title 18, chapter 2, parts 2 and 3, do not

apply to procurements under this chapter.”

Section 12. Section 18-4-313, MCA, is amended to read:

“18-4-313. Contracts -- terms, extansions, and time limits. (1) Unless octherwise provided by law,
a contract, lease, or rental agreement for supplias or services may not be made for a lenger period of more
than 3 7 vears; however, the department may contract for the lease or purchase of telecommunications
equipment and systems, data processing equipment, the department of revenue liquor agencies, and the
department of social and rehabilitation services medicaid management information system (MMIS) for a

pericd not to exceed 10 years. A contract, lease, or rentai agreement may be extended or renewed;

if the terms of the extension or renewal, if any, are
included in the solicitation, and if funds are available for the first fiscal period at the time of the agreement,
and if the total contract period, including anv extension or renewal, does not exceed 7 vears. Payment and
performance obligations for succeeding fiscal periods are subject to the availability and appropriation of
funds for the fiscal periods.

(2) Prior to the issuance, extension, or renewal of 8 contract, it must be determined in-writing that:

(a) estimated requirements cover the period of the contract and are reasonably firm and continuing;
and

{b) the contract will serve the best interests of the state by encouraging effective competition or
otherwise promoting economies in state procurement. |

(3} When funds are not appropriated or otherwise made available to support continuation of

performance in a subssquent fiscal period, the contract must be cancsied.”

NEW SECTION. Section 13. Effective date. [This act] is effactive on passage and approval.

~END-
Q/ e
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House BILLNO. }la2

INTRODUCED 8Y

8Y REQUEST OF THE DEPARTMENT QOF ADMINISTRATION

A BILLFORANACT ENTITLED: "AN ACT GENERALLY REVISING THE REQUIREMENTS FOR BID SECURITY
AND CONTRACT PERFORMANCE SECURITY; REMOVING THE REQUIREMENT THAT THE DEPARTMENT
QF ADMINISTRATION REQUIRE BID SECURITY IN CERTAIN CIRCUMSTANCES: CHANGING THE AMOUNT
OF CONTRACT PERFORMANCE SECURITY REQUIRED; EXTENDING THE TERM OF CERTAIN CONTRACTS;
AMENDING SECTIONS 18B-2-201, 18-2-202, 1B-2-203, 18-2-204, 18-2.205, 18-2-208, 18-2-207,
18-&-208, 18-2-302, 18-4-304, 18-4-312, AND 18-4-313, MCA; AND PROVIDING AN IMMEDIATE
EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA.:

THERE ARE NO CHANGES IN THIS BILL
AND WILL NOT BE REPRINTED. PLEASE
REFER TO YELLOW COPY FOR COMPLETE TEXT.

' w3
@-mm S THIRD READING

SECOND PRINTING



SENATE STANDING COMMITTEE REPORT

Page 1 of 1
February 8, 1995

MR. PRESIDENT:

We, your committee on Business and Industry having had under
congideration HB 163 (third reading copy -- blue), respectfully
report that HB 163 be amended as follows and as so amended be
concurred in.

Signed:
Sepator John R. Hertel, Chair

That such amendments read:

1. Title, line 7.
Following: "SECURITY"
Ingert: "AND CONTRACT PERFORMANCE SECURITY"

2. Title, lines 7 and 8.
Strike: "CHANGING"on line 7 through "REQUIRED" on line 8

3. Page 7, line 21.
Following: "servicesg"
Strike: "in the amount of $10,000 or less"

4. Page 7, lines 27 through 29.
Strike: subsection (2) in its entirety
Renumber: subsequent subsections

5. Page 7, line 30.
Strike: "or (2"

6. Page 8, line 14.
Strike: "contract performance"

7. Page 8, lines 15 through 18.
Strike: ", except" on line 1% through "less" on line 18

-END-

| HB 163
Vs o, i plhs SENATE

~# Sec. cf Senate Senator Carrying Bill 33132BSC.SRF
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7 HOUSE BILL NO. 163
INTRODUCED BY KASTEN, HARDING
BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION

ABILLFOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE REQUIREMENTS FOR BID SECURITY
AND CONTRACT PERFORMANCE SECURITY; REMOVING THE REQUIREMENT THAT THE DEPARTMENT
OF ADMINISTRATION REQUIRE BID SECURITY AND CONTRACT PERFORMANCE SECURITY IN CERTAIN
CIRCUMSTANCES; GHANGING-THE-AMOUNT-GE CONTRACT RERFORMANCE-SECURITY-REQIHRED:
EXTENDINGTHETERMOF CERTAIN CONTRACTS; AMENDING SECTIONS 18-2-201, 18-2-202, 18-2-203,

18-2-204, 18-2-20b, 18-2-206, 18-2-207, 18-2-208, 18-2-302, 18-4-304, 18-4-312, AND 18-4-313,
MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 18-2-201, MCA, is amended to read:

"18-2-201. Bending Security requirements. (1) Except as otherwise provided in 85-1-219 and
subsections (4) through (6) of this section, whenever any board, council, commission, trustees, ar body
acting for the state or any county, municipality, or any public body contracts with aay a person or
corporation to do amy work for the state, county, or municipality or other public body, city, town, or
district, the beard, council, commission, trustees, or body shall reguire the corporation, person, or persons
with whom the contract is made to make, execute, and deliver ta the board, council, commission, trustees,
or body a good and sufficient bond with a licensed surety company as surety, conditioned that the
corporation, person, or persons shall:

{a) faithfully perform all of the provisions of the contract;

(bY pay all laborers, mechanics, subcontractors, and material suppliers; and

{c) pay all persons who supply the corporation, person or persons, or subcontractors with
provisions, provender, material, or supplies for performing the work.

(2) A copy of the bond must be filed with the county clerk and recorder of the county in which the
work is to be performed or the improvement is to be made or, if the work is to be performed or the

improvement is to be made in more than one county, thef with the county clerk of either county, except

-1- HB 163
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in cases of cities and towns, in which case the bond must be filed with the city or town clerk.

(3] Notwithstanding the provisions of subsections (1) and (2}, the state or other governmental
entity may, in lieu of a surety bond, permit the deposit with the contracting governmental entity or agency
of the following securities in an amount at least equal to the contract sum to guarantee the faithful
performance of the contract and the payment of all laborers, suppliers, material suppliers, mechanics, and
subcontractors:

(a) lawful money of the United States; or

(b) a cashier's check, certified check, bank money order, certificate ¢f deposit, money market

certificate, or bank draft, drawn or issued by:

barkhgassociatiordocatedin-Mentanra—or federally or state chartered bank or savings and loan association

that is insured by or for which insurance is administered by the federal deposit insurance corporation; or

{il)_a credit union insured by the national credit union share insurance fund.

{4} Notwithstanding the provisions of subsections (1) and (2), any board, council, commission,

trustee, or body acting for any county, municipality, or any public body other than the state may, in lieu
of a bond from a licensed surety company, accept a good and sufficient bond with two or more sureties
acceptable to the governmental body.

(B} Except as provided in subsection (6}, the state or ather governmental entity may waive the
reguirements contained in subsections (1} through (4} for building or construction projects, as defined in
18-2-101, that cost less than $5,000.

(B} A school district may waive the requirements contained in subsections {1} through (4) for

building or construction projects, as defined in 18-2-101, that cost less than $7,500."

Section 2. Section 18-2-202, MCA, is amended to read:

"18-2-202. Failure to require bend security -- waiver ef-bend. f any board, council, commission,
trustee, or body acting for the state or any board of county commissioners or any mayor and common
council of any incorporated city or town or tribunal transacting the business of any such municipal

corparation waives or fails to take 7 ;

’ 7 7
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as—hereir—reguired the security required or authorized by 18-2-201, the state or sueh the county,

incorporated city or town, or other municipal corporation shalbe is liable to the persons mentioned in
18-2-201 to the full extent and for the full amount of all of sueh the contracted debts se-certrasted by any

sweh subcontractor as well as sweh the contractor.”

Section 3. Section 18-2-203, MCA, is amended to read:

"18-2-203. Amount and terms of bend security. The bend security mentioned in 18-2-201 shal
must be in an amount equal to the full contract price agreed to be paid for sueh the work or improvement
and shaH must be to the state of Montana, except in cases of cities and towns, in which case sdeh the
municipality may by general ordinance fix and determine the amount of sueh—-benrd the security and %o

whem-sueh-bord shallrur the name of the secured party, provided that the seme-shal amount may not

be for a less ameunt than 25% of the contract price of ary-sueh the improvement, and the security méy
designate that the same—shal-be amount is payable to seek the city or town and not to the state of

Montana.”

Section 4. Section 18-2-204, MCA, is amended to read:

"18-2-204. Right of action on bend security -- notice. (1) All sueh persons mentioned in 18-2-201
shalt have a right of action in kis-erherer their own name or names on any bead security furnished under
the terms of this part for work done by sueh the laborers or mechanics and for provender, materials,
supplies, provisions, or goods supplied and furnished in the presesutiorotsush work or the making of sueh
the improvements;. previdedthatsoeh The persons skalt do not have any right of action on sueh-bond-for
amy—sor-whatever the security unless within 90 days frem-and after the completion of the contract with
an acceptance of the work by the affirmative action of the board, council, commission, trustees, officer,
or body acting for the state, county, or municipality or other public body, city, town, or district, the laborer,
mechanic or subcontractor, or materialman or person claiming to have supplied provender, materiais,
provisions, or goods for the prosecution of suek the work or the making of sweh the improvement shal
present presents to and fite files with sweh the board, council, commissvion, trustees, ar body acting for the
state, county, or municipality or other public body, city, town, or district a notice in writing in substance
as follows:

"TO (here insert the name of the state, county, or municipality or other public body, city, town, or

.3 HB 163
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district):

NOTICE IS HEREBY GIVEN that the undersigned (here insert the name of the laborer, mechanic or
subcontractor, or materialman or person ciaiming to have furnished labor, materials, cr provisions for ef
upoen-sueh the contract or work) has a claim in the sum of .... dollars (here insert the amount) against the

bend security taken from .... {here insert the name of the principal and surety-or-suretiesdpen-such-bond

name of the person providing the security) for the work of .... {here insert a brief mention or description

of the work concerning which saig-bend the security was taken).
(Here to be signed) ...."
(2) Sueh The notice shalt must be signed by the person or corperation making the claim or giving
the notice—ane-said-rotice—after,  After being presented and filed, shal-be the natice is a public record

open to inspection by any person.”

Section 5. Section 18-2-205, MCA, is amended to read:

"18-2-205. Effect of dealing with subcontractor. Arny A corporation; or person—er—persens
performing sueh services or furnishing saeh provender, provisions, supplies, or material to any a
subcontractor shal-have has the same right under the provisions of sueh-berd the security as if sdek the

work, services, provender, provisions, supplies, or material was furnished to the original contractor.”

Section 6. Section 18-2-206, MCA, is amended to read:

"18-2-206. Notice to contractor concerning subcontractor. (1) Ewvery A person, firm, or
corporation furnishing provender, provisions, materials, or supplies to be used in the construction,
performance, carrying on, prosecution, or doing of any work for the state or any county, city, tawn,
district, municipality, or other public body shall, not later than 30 days after the date of the first delivery
to @Ay a subcontractor or agent of amy a person, firm, or corporation having a subcontract for the
construction, performance, carrying on, prosecution, or doing of sueh the work, give a notice of a right of
action on the bend security.

(2) (a) The notice must be delivered personally or sent by certified mail ta the contractor.

(b) The notice must be in writing and state:

(i} that it is a notice of a right of action on the bend security;

{ii) that the person, firm, or corporation giving the notice has commenced to deliver provender,

Z\'\ -4 - HB 163
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provisions, materials, or supplies;

{iii) the name of the subcentractor or agent who placed the order or to whom the provender,

-provisions, materials, or supplies were delivered; and

{iv) that the contractor and his-bene the contractor’s security will be held for the unpaid price if the

supplier is not paid.
(3} To have a right of action against the contractor and his—berd the security under this part, a
person, firm, or corporation must shall give the written notice required by this section in substantially this

the form described in subsection {2}. Any other type of actual or constructive notice is not sufficient.

(4) Ne A suit or action may not he maintained in any court against the contractor or his—bend the
security to recover for sueh the provender, provisions, material materials, or supplies or any part thereot

unless the provisions of this part have been complied with."

Section 7. Section 18-2-207, MCA, is amended to read:

"18-2-207. Costs -- attorReys- attorney fees. In aay a suit or action brought against sueb-swrety

or-sareties the surety, payor, or other person liable on the security by apy-sueh a person or corporation to

recover for any of the items hereinbefore specified in_this part, the prevailing party shaltbe is entitled to
recover, in addition to all other costs, attesrneys- attorney fees in saeh a sum as that the court shall-adjudge

finds reascnable—provided—hewever—that-noatternoys fees-shalt. However, attorney fees may not be

allowed in amy a suit or action brought or instituted before the expiration of 30 days following the date of

filing of the notice hereirbeferorentioned required in 18-2-208."

Section 8. Section 18-2-208, MCA, is amended to read:

"18-2-208. Exceptions. (1) The provisions of this part ehall do not apply to amy money loaned
or advanced to any-sueh a contractor, subcontractor, or other person in the performance of amy-sueh the
work.

{2) Amy A city or town may impose any other or further conditions and obligations in sweh-beand

as-may-be-deemed- the security that is considered necessary for its proper protection in the fulfillment of

the terms of the contract seedured-thereby and not in conflict herewith with this part.

(3) MNething-hereinreferredto-with-reference-to-the-giving-efsueh The notice required by 18-2-204
10 be given within 90 days frers-and after completion of the contract and acceptance of the work shalt may

/\‘\ e HB 163
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1 not be construed to prevent or delay the payment of mereys money due the contractor under the terms

2 and conditions specified in &5 the contract.”

; .

4 Section 9. Section 18-2-302, MCA, is amended to read:

5 "18-2-302. Bid security -- waiver. (1) Except as provided in subsection (2), each bid must be
6 accompanied by bid security in the amount of 10% of the bid—sdeh. The security 6 may consist of cash,
7 a cashier's check, a certified check, a bank money order, a certificate of deposit, a money market
8 certificate, or a bank draft—samy-ease. The security must be:

9
10

1 state-chartered bank or savings and loan association that is insured by or for which insurance is

12 administered by the federal deposit insurance corporation;

13 {b) drawn and issued by a credit union insured by the national credit union share insurance funds;
14 or
15 {c) a bid bond or bonds executed by a surety eerpsaration company autharized to do business in

16  the state of Montana.
17 (2) The state or other governmental entity may waive the requirements for bid security on building

18  or construction projects, as defined in 18-2-101, that cost less than $5,000."

19
20 Section 10. Section 18-4-304, MCA, is amended to read:
21 "18-4-304. Competitive sealed proposals. (1) When, under rules adopted by the department, the

22 director, the head of a purchasing agency, or a designee of either officer above the level of the procurement
23 officer determines in—writing that the use of competitive sealed bidding is either not practicable or not
24 advantageous to the state, a contract may be entered into by competitive sealed proposals. The
25 department may provide by rulerthat itis either not practicable or nat advantageous to the state to procure
26 specified types of supplies and services by competitive sealed bidding.

27 (2) Proposals must be solicited through a request for proposals.

28 (3) Adequate public notice of the request for proposals must be given in the same manner as
29  provided in 18-4-303(2).

30 (4) Proposals must be opened so as to avoid disciosure of contents to competing offerors during

_6- HB 163
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the process of negotiation. A register of proposals must be prepared in accordance with rules adopted by
the department and must be open for public inspection after contract award.

{5} The reqguest for proposals must state the relative importance of price and other evaluation
factors.

(6) As provided in t_he request for proposals and under rules adopted by the department,
discussions may-be-cendusted with responsible offerors who submit apparently responsive proposals may
be conducted for the purpose of clarification; in_order to assure full understanding of and responsiveness
to the solicitation requirements. Offerors must be accorded fair and equal treatment with respect to any
opportunity for discussion and revision of proposals, and suehk revisions may he permitted, after
submissions and prior to award, for the purpose of obtaining best and final offers. In conducting
discussions, there may not be re disclosure of any information derived from proposals submitted by
competing offerors. The department may require the submissicn of cost or pricing data in connection with
an award under this section.

{7) The award must be made to the responsible offeror whose propesal is determined in writing
to be the most advantageous to the state, taking into consideration price, including the preference in
18-1-102, and the evaluation factors set forth in the request for proposals. No other factors or criteria may

be used in the evaluation. The contract file shall must contain the basis on which the award is made.”

Section 11. Section 18-4-312, MCA, is amended to read:

"18-4-312. Bid and contract performance security. (1) For state contracts for the procurement
of services in-the-ameunt-of-$10.600-erless or of supplies, the department may in its discretion reguire
bt ;.

{(a) bid security;

{b) contract performance security to guarantee the faithful performance of the contract and the
payment of all laborers, suppliers, materialmen, mechanics, and subcontractors; or

{cl both bid and contract performance security.

{342} If security is required under subsection (1) e}, the foliowing types of security may be
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required to be deposited with the state:

{a) a geed-and sufficient bond with a licensed surety company as surety;

(b} anirrevocable letter of credit not to exceed $100,000 in accordance with the provisions of Title
30, chapter 5, part 1;

{c) lewiel money of the United States;

(d} a cashier's check, certified check, bank money order, certificate of deposit, money market

certificate, or bank draft; that is drawn or issued by any-banrking-cerporationineorporated-under-thelaws

asseciationHeensedto-do-businessin-Mentana a federally chartered or state-chartered bank or savings and

loan association that is insured by or for which ingurance is administered by the federal deposit insurance

corporation or that is drawn and issued by a credit union insured by the national credit union share

insurance fund.

4{3) The amount and type cf the contractperformance securily mentoned—abeve must be

determined by the department to be sufficient to cover the risk involved to the state—exeeptthatthe same

coptract—whicheveristess. The security must be payable to the state of Montana and must remain in

effect for the entire contract perigd. In determining the amount and type of contract performance security
required for each contract, the department shall consider the nature of the performance and the need for
future protection to the state. In determining the need for and amaunt af bid security, the department shall
consider the risks involved to the state if a successful bidder or offeror fails to enter into a formal contract:
sueh, The considerations shah must include but are not limited to the type of supply or service being
procured, the doliar amount of the proposed contract, ef and delivery time requirements. The department
may adopt rules to assist it in making these determinations and in protecting the state in dealing with
irrevocable letters of credit. Bid and contract security requirements must be included in the invitations for
bids or requests for proposals.

t6+{4) If a bidder or offeror to whom a contract is awarded fails or refuses to enter into the contract
or provide contract performance security, as required by the invitation for bid or request for proposal, after

notification of award, the department may, in its discretion, require the bidder to forfeit kis the bid security
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to the state and become immediately liable on the bid berd security, but not in excess of the sum stated
therein in_the security. The liability of the bidder or offeror, the maker of the security or bid bond, or the

ltability on the bid bond gr other security shall may not exceed the amount specified in the invitation for

bid or request for proposal.

{61(5) Negotiableinstruments provided as bid security must be refunded to those bidders or offerors
whose bids or proposals are not accepted.

+A16) The provisions of Title 18, chapter 1, part 2, and Title 18, chapter 2, parts 2 and 3, do not

apply to procurements under this chapter.”

Section 12. Section 18-4-313, MCA, is amended to read:

"18-4-313. Contracts -- terms, extensions, and time limits. (1) Unless otherwise provided by law,
a contract, lease, or rental agreement for supplies or services may not be made for a lenger period of more
than 3 7 years; however, the department may contract for the lease or purchase of telecommunications
equipment and systems, data processing equipment, the department of revenue liguor agencies, and the
department of social and rehabilitation services medicaid management information system (MMIS) for a
neriod not to exceed 10 years. A contract, lease, or rental agreement may be extended or renewed:
Aetwithstanding-the-timelimits-stated+r-this-seetien; if the terms of the extension or renewal, if any, are
included in the solicitation, and if funds are available for the first fiscal period at the time of the agreement,

and if the total contract period, including any extension or renewal, does not exceed 7 years. Payment and

performance obligations for succeeding fiscal periods are subject to the availability and appropriation of
funds for the fiscal periods.

(2) Prior to the issuance, extension, or renewal of a contract, it must be determined in-writing that:

(a) estimated requirements cover the period of the contract and are reasonably firm and continuing;
and

(b} the contract will serve the best interests of the state by encouraging effective competition or
otherwise promoting economies in state procurement.

{31 When funds are not appropriated or otherwise made available to support continuation of

performance in a subsequent fiscal period, the contract must be canceled.”

NEW SECTION. Section 13. Effective date. [This act] is effective on passage and approval.
-END-
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