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A BILL FOR AN ACT ENTITLED: "AN ACT REGULATING ARRESTS, SEARCHES, AND SEIZURES BY 11 

10 

FEDERAL EMPLOYEES; PROVIDING THAT FEDERAL EMPLOYEES SHALL OBTAIN THE COUNTY SHERIFF'S 

PERMISSION TO ARREST, SEARCH, AND SEIZE; PROVIDING FOR PROSECUTION OF FEDERAL 

EMPLOYEES VIOLATING THIS ACT; REJECTING FEDERAL LAWS PURPORTING TO GIVE FEDERAL 

EMPLOYEES THE AUTHORITY OF A COUNTY SHERIFF IN THIS STATE; AND PROVIDING AN IMMEDIATE 

EFFECTIVE DATE." 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 

13 NEW SECTION. Section 1. Purpose. It is the intent of the legislature to ensure maximum 

14 cooperation between federal employees and local law enforcement authorities; to ensure that federal 

15 employees who carry out arrests, searches, and seizures in this state receive the best local knowledge and 

16 expertise available; and to prevent misadventure affecting Montana citizens and their rights that results 

1 7 from lack of cooperation or communication between federal employees operating in Montana and properly 

18 constituted local law enforcement authorities. 

19 

20 NEW SECTION. Section 2. County sheriff's permission for federal arrests, searches, and seizures 

21 -- exceptions. ( 1) A federal employee who is not designated by Montana law as a Montana peace officer 

22 may not make an arrest, search, or seizure in this state without the written permission of the sheriff or 

23 designee of the sheriff of the county in which the arrest, search, or seizure will occur unless: 

24 (a) the arrest, search, or seizure will take place on a federal enclave for which jurisdiction has been 

25 actively ceded to the United States of America by a Montana statute; 

26 (b) the federal employee witnesses the commission of a crime the nature of which requires an 

27 immediate arrest; 

28 (c) the arrest, search, or seizure is under the provisions of 46-6-411 or 46-6-412; 

29 (d) the intended subject of the arrest, search, or seizure is an employee of the sheriff's office or 

30 is an elected county or state officer; or 
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(el the federal employee has probable cause to believe that the subject of the arrest, search, or 

2 seizure has close connections with the sheriff, which connections are likely to result in the subject being 

3 informed of the impending arrest, search, or seizure. 

4 (2) The county sheriff or designee of the sheriff may refuse permission for any reason that the 

5 sheriff or designee considers sufficient. 

6 (3) A federal employee who desires to exercise a subsection ( 1 )Id) exception shall obtain the 

7 written permission of the Montana attorney general for the arrest, search, or seizure unless the resulting 

8 delay ·1n obtaining the permission would probably cause serious harm to one or more individuals or to a 

9 community or would probably cause flight of the subject of the arrest, search, or seizure in order to avoid 

1 0 prosecution. The attorney general may refuse the permission for any reason that the attorney general 

11 considers sufficient. 

12 (4) A federal employee who desires to exercise a subsection (1)(e) exception shall obtain the 

13 written permission of the Montana attorney general. The request for permission must include a written 

14 statement, under oath, describing the federal employee's probable cause. The attorney general may refuse 

15 the request for any reason that the attorney general considers sufficient. 

16 (5) (a) A permission request to the county sheriff or Montana attorney general must contain: 

17 (ii the name of the subject of the arrest, search, or seizure; 

18 (iii a clear statement of probable cause for the arrest, search, or seizure or a federal arrest, search, 

19 or seizure warrant that contains a clear statement of probable cause; 

20 (iii) a description of specific assets, if any, to be searched for or seized; 

21 (iv) a statement of the date and time that the arrest, search, or seizure is to occur; and 

22 (v) the address or location where the intended arrest, search, or seizure will be attempted. 

23 (bl The request may be in letter form, either typed or handwritten, but must be countersigned with 

24 the original signature of the county sheriff or designee of the sheriff or by the Montana attorney general, 

25 to constitute valid permission. The permission is valid for 48 hours after it is signed. The sheriff or 

26 attorney general shall keep a copy of the oermission request on file. 

27 

28 NEW SECTION. Section 3. Remedies. 111 An arrest, search, or seizure or attempted arrest, 

29 search, or seizure in violation of [section 2] is unlawful, and individuals involved must be prosecuted by the 

30 county attorney for kidnapping if an arrest or attempted arrest occurred, for trespass if a search or 
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attempted search occurred, for theft if a seizure or attempted seizure occurred, and for any applicable 

2 homicide offense if loss of life occurred. The individuals involved must also be charged with any other 

3 applicable criminal offenses in Title 45. 

4 (2) To the extent possible, the victims' rights provisions of Title 46 must be extended to the victim 

5 or victims by the justice system persons and entities involved in the prosecution. 

6 (3) The county attorney has no discretion not to prosecute once a claim of violation of [section 21 

7 has been made by the county sheriff or designee of the sheriff, and failure to abide by this mandate 

8 subjects the county attorney to recall by the voters and to prosecution by the attorney general for official 

9 misconduct. 

10 

11 NEW SECTION. Section 4. Invalid federal laws. Pursuant to the 10th amendment to the United 

12 States constitution and this state's compact with the other states, the legislature declares that any federal 

13 law purporting to give federal employees the authority of a county sheriff in this state is not recognized by 

14 and is specifically rejected by this state and is declared to be invalid in this state. 

15 

16 NEW SECTION. Section 5. Effective date. [This act] is effective on passage and approval. 

17 

18 NEW SECTION. Section 6. Severability. If a part of [this act] is invalid, all valid parts that are 

19 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

20 applications, the part remains in effect in all valid applications that are severable from the invalid 

21 

22 

applications. 
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HOUSE BILL NO. 160 

HBOl 60.02 

APPROVED BY COM 
ON JUDICIARY 

2 

3 

INTRODUCED BY CURTISS, BRAINARD, BAER, KEATING, KEENAN, JORE 

4 A BILL FOR AN ACT ENTITLED: "AN ACT REGULATING ARRESTS, SEARCHES, AND SEIZURES BY 

5 FEDERAL EMPLOYEES; PROVIDING THAT FEDERAL EMPLOYEES SHALL OBTAl~J Tl-lE COUNTY Sl-lERIFF'S 

6 PERMISSIO~I TO GIVE THE COUNTY SHERIFF NOTICE OFAN ARREST, SEARCH, A~ID SEIZE OR SEIZURE; 

7 PROVIDING FOR PROSECUTION OF FEDERAL EMPLOYEES VIOLATING THIS ACT; REJECTING FEDERAL 

8 LAWS PURPORTING TO GIVE FEDERAL EMPLOYEES THE AUTHORITY OF A COUNTY SHERIFF IN THIS 

9 STATE; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 

13 NEW SECTION. Section 1. Purpose. It is the intent of the legislature to ensure maximum 

14 cooperation between federal employees and local law enforcement authorities; to ensure that federal 

15 employees who carry out arrests, searches, and seizures in this state receive the best local knowledge and 

l6 expertise available; and to prevent misadventure affecting Montana citizens and their rights that results 

1 7 from lack of cooperation or communication between federal employees operating in Montana and properly 

1 8 constituted local law enforcement authorities. 

19 

20 NEW SECTION. Section 2. County sheriff's permissioR fer RIGHT TO PRIOR NOTICE OF federal 

21 arrests, searches, and seizures -- exceptions. ( 1) A federal employee who is not designated by Montana 

22 law as a Montana peace officer may not make an arrest, search, or seizure in this state without the written 

23 permission of GIVING AT LEAST 24 HOURS' WRITTEN NOTICE TO the sheriff or designee of the sheriff 

24 of the county in which the arrest, search, or seizure will occur unless: 

25 (al the arrest, search, or seizure will take place on a federal enclave for which jurisdiction has been 

26 actively ceded to the United States of America by a Montana statute; 

27 (bl the federal employee witnesses the commission of a crime the nature of which requires an 

28 immediate arrest; 

29 (c) the arrest, search, or seizure is under the provisions of 46-6-411 or 46-6-412; 

30 Id) the intended subject of the arrest, search, or seizure is an employee of the sheriff's office or 
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is an elected county or state officer; or 

2 (c) the federal employee has probable cause to believe that the subject of the arrest, search, or 

3 seizure has close connections with the sheriff, which connections are likely to result in the subject being 

4 informed of the impending arrest, search, or seizure. 

5 121 The county sheriff or dcsignee of the sheriff may refuse pc-rmissien-4er any reason that the 

6 sheriff or designee considers sufficient. 

7 (3) A feeeral emplo•;ee who Elesires to eiiereisc a suesootion -~lH4)-elffi&f)-tien-4all- obtain the 

8 written permission of the Montana attorney general for tho arrest, search, or seizure unless the resulting 

9 dela;· in obtaining the permission ,,.,.ould probabl~' oause serious harm '&-<:tne-ef-ffi6f€ inEliYiduals or to a 

1 O oommunit·, or woule probably oauso flight of tho subjeot ef the arrest, SH,lft:h,-f➔f·-SB+fflre in order to a,•oid 

11 prosecution. -.:rho attorney general ma·, refuse the permission for any-;ea&erH,.',-at-the attorney general 

12 oonsiders suffic+oRh 

13 f4H2.l A federal employee who desires to exercise a subsection 11 )(el exception shall obtain the 

14 written !:)ermission of GIVE AT LEAST 24 HOURS' WRITTEN NOTICE TO the Montana attorney general. 

15 The request for permission NOTICE must include a written statement, unoer oath. describing the federal 

16 employee's probable cause. The attorney general may refuse the reEtucst kif--any-fea5€n that the attorne·, 

17 general oonsiders suffioient SHALL TAKE APPROPRIATE ACTION TO PRO'[f~_T THE RIGHTS OF CITIZENS 

18 IN THE COUNTY. 

19 W.Q.J. (al A permissien request THE WRITTEN NOTICE to the county sheriff or Montana attorney 

20 general must contain: 

21 Ii) the name of the subject of the arrest, search, or seizure; 

22 liil a clear statement of probable cause for the arrest, search, or seizure or a federal arrest, search, 

23 or seizure warrant that contains a clear statement of probable cause; 

24 (iii) a description of specific assets, if any, to be searched for or seized; 

25 (iv) a statement of the date and time that the arrest, search, or seizure is to occur; and 

26 Iv) the address or location where the intended arrest, search, or seizure will be attempted. 

27 (b) The reE11:1est WRITTEN NOTICE may be in letter form, either typed or handwritten, but must be 

28 eountersig!W€1 ACKNOWLEDGED with the original signature of the county sheriff or designee of the sheriff 

29 or by the Montana attorney general, te □ onstit1:1t0 valid permission. The permission is •,alie for 1 B hours 

30 after it is signed. The sheriff □ r atterne'f general shall kee,:, a eew, of the permissien roquest on file. 
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NEW SECTION. Section 3. Remedies. (1) An arrest, search, or seizure or attempted arrest, 

2 search, or seizure in violation of [section 2] is unlawful, and individuals involved must be prosecuted by the 

3 eo1:1nty attornev for l~iE:lnapping if an arrest or attenc1ptod arrest oee1:1rreE:l, for trespass if a soarel=I or 

4 attonc1pteE:l searel=I ose1:1rred, for tl=loft if a sei<!1:1re er attempted soiwre oee1:1rred, and for an~• api=ilieablo 

5 l=lornioiele offense if loss of life oee1:1rreel ATTORNEY GENERAL OR THE COUNTY ATTORNEY AS DIRECTED 

6 BY THE ATTORNEY GENERAL FOR ANY CRIME ARISING FROM THE UNLAWFUL CONDUCT. The 

7 individuals involved must also be charged with any other applicable criminal offenses in Title 45. 

8 12) To the extent possible, the victims' rights provisions of Title 46 must be extended to the victim 

9 or victims by the justice system persons and entities involved in the prosecution. 

1 O (3) The 001:1nty attorney has no eliseretien not to prosoe1:1to onoo a olairn of violation of [sootion 21 

11 has been rnaelo by the 001:1nty sl=leriff or E:lesignee of the sheriff, anel fail1:1re to abiele by this rnanE:late 

12 s1:1bjeets the e01:1nt·r attorney to resall by the voters anel to proses1:1tion by the attorney general for otfieial 

13 rniseonE:11:1ot ATTORNEY GENERAL OR A DESIGNEE OF THE ATTORNEY GENERAL MAY PROSECUTE A 

14 VIOLATION OF [SECTION 2). 

15 

16 NEW SECTION. Section 4. Invalid federal laws. Pursuant to the 10th amendment to the United 

17 States constitution and this state's compact with the other states, the legislature declares that any federal 

18 law purporting to give federal employees the authority of a county sheriff in this state is not recognized by 

19 and is specifically rejected by this state and .is declared to be invalid in this state. 

20 

21 NEW SECTION. Section 5. Effective date. [This act] is effective on passage and approval. 

22 

23 NEW SECTION. Section 6. Severability. If a part of [this act] is invalid, all valid parts that are 

24 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

25 applications, the part remains in effect in all valid applications that are severable from the invalid 

26 applications. 

27 -END-
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HB0160.02 

HOUSE BILL NO. 160 

INTRODUCED BY CURTISS, BRAINARD, BAER, KEATING, KEENAN, JORE 

4 A BILL FOR AN ACT ENTITLED: "AN ACT REGULATING ARRESTS, SEARCHES, AND SEIZURES BY 

5 FEDERAL EMPLOYEES; PROVIDING THAT FEDERAL EMPLOYEES 61-1Abb08TAIN Tl-IE GGU~ITY SI-IERIFF' 6 

6 PERMISSIG~I TO GIVE THE COUNTY SHERIFF NOTICE OFAN ARREST, SEARCH, A~H} SEIZE OR SEIZURE; 

7 PROVIDING FOR PROSECUTION OF FEDERAL EMPLOYEES VIOLATING THIS ACT; REJECTING FEDERAL 

8 LAWS PURPORTING TO GIVE FEDERAL EMPLOYEES THE AUTHORITY OF A COUNTY SHERIFF IN THIS 

9 STATE; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 

13 NEW SECTION. Section 1. Purpose. It is the intent of the legislature to ensure maximum 

14 cooperation between federal employees and local law enforcement authorities; to ensure that federal 

15 employees who carry out arrests, searches, and seizures in this state receive the best local knowledge and 

'16 expertise available; and to prevent misadventure affecting Montana citizens and their rights that results 

17 from lack of cooperation or communication between federal employees operating in Montana and properly 

18 constituted local law enforcement authorities. 

19 

20 NEW SECTION. Section 2. County sheriff's peFlffieeion for RIGHT TO PRIOR NOTICE OF federal 

21 arrests, searches, and seizures -- exceptions. ( 1) A federal employee who is not designated by Montana 

22 law as a Montana peace officer may not make an arrest, search, or seizure in this state without tRe ,, ritteA 

23 J;1eFA'lissieA ef GIVING AT LEAST 24 HOURS' WRITTEN NOTICE TO the sheriff or designee of the sheriff 

24 of the county in which the arrest, search, or seizure will occur unless: 

25 (a) the arrest, search, or seizure will take place on a federal enclave for which jurisdiction has been 

26 actively ceded to the United States of America by a Montana statute; 

27 (b) the federal employee witnesses the commission of a crime the nature of which requires an 

28 immediate arrest; 

29 (c) the arrest, search, or seizure is under the provisions of 46-6-411 or 46-6-412; 

30 (d) the intended subject of the arrest, search, or seizure is an employee of the sheriff's office or 

~na Leotslattve Coundt 
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is an elected county or state officer; or 

2 (e) the federal employee has probable cause to believe that the subject of the arrest, search, or 

3 seizure has close connections with the sheriff, which connections are likely to result in the subject being 

4 informed of the impending arrest, search, or seizure. 

5 (21 Tl:ie ee1,1Rty sl:ieriff er desigRee et tl:ie sl:ieriff ffiBV rnfose perffiissieR fer aR'( reaseR tl:iat tl:ie 

6 sl:ieriff or dosigRee eeRsiders s1,1ffioieRt. 

7 1a1 A federal effiplo~•ee ,,.,1:ie desires to e11eroise a s1,1eseetioR (1 lid) e11eeptieR sl:iall oetaiR tl:ie 

8 writteR perFRissioR of tl:ie MeRtaRa attorRO'( geReral for tl:ie arrest, searel:i, er seii!1,1re 1,tRless tl:ie rosultiRQ 

9 delav iA eetaiRiAQ tl:ie permissieR wo1,1IEI proeabl·r ea1,1so serie1,1s l:iarFR to eRe er Fflorn iRdivid1,1als er to a 

1 O eeffimuRitv er w01,1ld preeael~· ea1,1se fligl:it of tl:ie s1,1ejaot of tl:ie arrest, searel:i, or seizure iR order to a·feid 

11 presee1,1tieR. Tl:ie attorney geReral Fflay ref1,1se tl:ia perFRissieR fer aRy reaseR tl:iat tl:ie atternev QOAeral 

12 eensiders s1,1HieieRt. 

13 i4+ill A federal employee who desires to exercise a subsection ( 1 )(e) exception shall eetain tl:ie 

14 writtaR permissioR of GIVE AT LEAST 24 HOURS' WRITTEN NOTICE TO the Montana attorney general. 

15 The raei1,10st fer porFRiosien NOTICE must include a written statement, under oath, describing the federal 

16 employee's probable cause. The attorney general FRa'y' rof1,1s0 tl:io roei1,1est for aRy reaseR tl:iat tl:ie attorAey 

1 7 geReral eeRsiElers suHieieRt SHALL TAKE APPROPRIATE ACTION TO PROTECT THE RIGHTS OF CITIZENS 

18 IN THE COUNTY. 

19 ~ill (al /\ perFRissieR reei1,10st THE WRITTEN NOTICE to the county sheriff or Montana attorney 

20 general must contain: 

21 (i) the name of the subject of the arrest, search, or seizure; 

22 (ii) a clear statement of probable cause for the arrest, search, or seizure or a federal arrest, search, 

23 or seizure warrant that contains a clear statement of probable cause; 

24 (iii) a description of specific assets, if any, to be searched for or seized; 

25 (iv) a statement of the date and time that the arrest, search, or seizure is to occur; and 

26 Iv) the address or location where the intended arrest, search, or seizure will be attempted. 

27 (bl The reei1,1est WRITTEN NOTICE may be in letter form, either typed or handwritten, but must be 

28 ee1,1RtersigReEI ACKNOWLEDGED with the original signature of the county sheriff or designee of the sheriff 

29 or by the Montana attorney general, to eeRstih1te \laliEI perFRissieR. The parmissien is ·,·alid fer 4 8 l:iems 

30 ahar it is sigRed. Tl:ie sl:ieriH er atterRO',' general sl:iall l1aep a eepv et tl:ie perffiissieR raei1,1est BR file. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

NEW SECTION. Section 3. Remedies. ( 1) An arrest, search, or seizure or attempted arrest, 

search, or seizure in violation of [section 2] is unlawful, and individuals involved must be prosecuted by the 

eeuAt'( atteFAe'( for kielAappiA§ if aA arrest er atteFApteel arrest eeeurreel, fer trespass if a seare"1 er 

atteFApteel seare"1 eeeurreel, for tlleft if a sei;zure er atteFApted sei;zure eseurred, aAel fer aA'( applieable 

RBA1ieiele effeAse if less ef life eseurreel ATTORNEY GENERAL OR THE COUNTY ATTORNEY AS DIRECTED 

BY THE ATTORNEY GENERAL FOR ANY CRIME ARISING FROM THE UNLAWFUL CONDUCT. The 

individuals involved must also be charged with any other applicable criminal offenses in Title 45. 

(2) To the extent possible, the victims' rights provisions of Title 46 must be extended to the victim 

or victims by the justice system persons and entities involved in the prosecution. 

(3) The eeuA.,- attemev hes AB eliseretieA Aet te preseoute eneo a elaiFA of vielatieA ef (seotieA 2] 

Ras been FAaele by the souAt'( sheFiff er elesi§Aee ef the s"1eriff, anel failure te abielo bv t"1is FAanelate 

suejeots t"1e eeuAty atteFAev te reoall e·,· the vetere aAel te preseeutien e·, the attemev §eneral fer effieial 

A1iseeneluot ATTORNEY GENERAL OR A DESIGNEE OF THE ATTORNEY GENERAL MAY PROSECUTE A 

VIOLATION OF (SECTION 21. 

16 NEW SECTION. Section 4. Invalid federal laws. Pursuant to the 10th amendment to the United 

17 States constitution and this state's compact with the other states, the legislature declares that any federal 

18 law purporting to give federal employees the authority of a county sheriff in this state is not recognized by 

19 and is specifically rejected by this state and is declared to be invalid in this state. 

20 

21 NEW SECTION. Section 5. Effective date. [This act] is effective on passage and approval. 

22 

23 NEW SECTION. Section 6. Severability. If a part of [this act] is invalid, all valid parts that are 

24 severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its 

25 applications, the part remains in effect in all valid applications that are severable from the invalid 

26 applications. 

27 -END-
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SENATE STANDING COMMITTEE REPORT 

MR. PRESIDENT: 

Page 1 of 1 
March 20, 1995 

We, your committee on Judiciary having had under consideration 
HB 160 (third reading copy -- blue), respectfully report that HB 
160 be amended as follows and as so amended be not concurred in. 

Signed: ---------~---~~ Senator Bruce Crippen, Chair 

That such amendments read: 

1. Title, line 7. 
Strike: "PROVIDING FOR PROSECUTION OF FEDERAL EMPLOYEES VIOLATING 

THIS ACT; II 

2. Page 1, line 23. 
Following: "GIVING" 
Strike: "AT LEAST 24 HOURS' WRITTEN" 

3. Page 2, line 14. 
Following: "GIVE" 
Strike: "AT LEAST 24 HOURS' WRITTEN" 

4. Page 2, line 15. 
Following: "must" 
Strike: ''include a written statement, under oath, describing'' 
Insert: ''describe'' 

5. Page 2, line 19. 
Following: "ill" 
Strike: "(a)" 
Following: "THE" 
Strike: "WRITTEN" 

6. Page 2, line 21. 
Strike: "(il" 
Insert: " (a)" 
Renumber: subsequent subsections 

7. Page 2, lines 27 through 30. 
Strike: subsection (bl in its entirety 

8. Page 3, lines 1 through 14. 
Strike: section 3 in its entirety 
Renumber: subsequent sections 

-END-

~md. 
Sec. 

Coord. 
of Senate Senator Carrying Bill 

HB /(po 

SENATE 
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HOUSE BILL NO. 160 

2 

3 

INTRODUCED BY CURTISS, BRAINARD, BAER, KEATING, KEENAN, JORE 

4 A BILL FOR AN ACT ENTITLED: "AN ACT REGULATING ARRESTS, SEARCHES, AND SEIZURES BY 

5 FEDERAL EMPLOYEES; PROVIDING THAT FEDERAL EMPLOYEES SHALLOBTAl~J Tl-IE COUNTY SHERIFi;''S 

6 FZERMISSIO~J TO GIVE THE COUNTY SHERIFF NOTICE OF AN ARREST, SEARCH, A~JD SEIZE OR SEIZURE; 

7 PROVIDl~JG FOR FZROSECUTION OF FEDERAL EMPLOYEES VIOLATING THIS ACT; REJECTING FEDERAL 

8 LAWS PURPORTING TO GIVE FEDERAL EMPLOYEES THE AUTHORITY OF A COUNTY SHERIFF IN THIS 

9 STATE; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

10 

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

12 

13 NEW SECTION. Section 1. Purpose. It is the intent of the legislature to ensure maximum 

14 cooperation between federal employees and local law enforcement authorities; to ensure that federal 

1 5 employees who carry out arrests, searches, and seizures in this state receive the best local knowledge and 

16 expertise available; and to prevent misadventure affecting Montana citizens and their rights that results 

17 from lack of cooperation or communication between federal employees operating in Montana and properly 

18 constituted local law enforcement authorities. 

19 

20 NEW SECTION. Section 2. County sheriff's penllissieR fer RIGHT TO PRIOR NOTICE OF federal 

21 arrests, searches, and seizures -- exceptions. ( 1 l A federal employee who is not designated by Montana 

22 law as a Montana peace officer may not make an arrest, search, or seizure in this state without ticie written 

23 13ern1ission of GIVING AT LEAST 24 HOURS' WRITTEN NOTICE TO the sheriff or designee of the sheriff 

24 of the county in which the arrest, search, or seizure will occur unless: 

25 (a) the arrest, search, or seizure will take place on a federal enclave for which jurisdiction has been 

26 actively ceded to the United States of America by a Montana statute; 

27 (b) the federal employee witnesses the commission of a crime the nature of which requires an 

28 immediate arrest; 

29 (cl the arrest, search, or seizure is under the provisions of 46-6-411 or 46-6-412; 

30 {d) the intended subject of the arrest, search, or seizure is an employee of the sheriff's office or 

~na Leatslattve council 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

is an elected county or state officer; or 

(e) the federal employee has probable cause to believe that the subject of the arrest, search, or 

seizure has close connections with the sheriff, which connections are likely to result in the subject being 

informed of the impending arrest, search, or seizure. 

(2) The oeuAtY sheriff er desigAee of the sheriff ffia'; refuse perffiissioA fer aAy reasoA that the 

sheriff er desigAeo eoAsiders suffieioAt. 

(d) A feel oral BA'lple1·e0 .,.,.ho desires to e11er0is0 a sullsoetioA ( 1) (d) e)(soptioA shall elltaiA the 

writtoA perffiissioA ef the MeAtaAa atterAey general fer the arrest, searsh, er seii!ure UAless the resultiAg 

elelay iA elltaiAiAg the perffiissieA would prellallly eauso serieus harffi ta BAB er ffiere iAelivieluals er ta a 

eeffiffiUAity er weuld prellably eause !light ef the sulljeet of the arrest, seareh, er seii!ure iA erder ta a·,eiel 

preseeutieA. The att0me1· geAeral may refuse the pcrrnissieA fer aA•1• reasen that the atterAe'( §BAeral 

eensielers suffieieAt. 

44-till A federal employee who desires to exercise a subsection ( 1 )(e) exception shall elltaiA the 

writteA perffiissien ef GIVE AT L!;;AST 21 I-IOURS' WRITTHI NOTICE TO the Montana attorney general. 

The reEJuest fer perffiissieA NOTICE must iAeluele a ,,..,ritteA staterneAt, uAeler eath, desorilliA§ DESCRIBE the 

federal employee's probable cause. The attorney general rna~• refuse the reEJuest fer aA•; reasen that tho 

attorney §eAeral eeAsielers suffieieAt SHALL TAKE APPROPRIATE ACTION TO PROTECT THE RIGHTS OF 

CITIZENS IN THE COUNTY. 

f-&l-Ql fa-) A perrnissieA FBEJUest THE WRITT!;;N NOTICE to the county sheriff or Montana attorney 

general must contain: 

fit JAl. the name of the subject of the arrest, search, or seizure; 

W ifil a clear statement of probable cause for the arrest, search, or seizure or a federal arrest, 

search, or seizure warrant that contains a clear statement of probable cause; 

fiitt 1Q a description of specific assets, if any, to be searched for or seized; 

twt illl. a statement of the date and time that the arrest, search, or seizure is to occur; and 

Mill the address or location where the intended arrest, search, or seizure will be attempted. 

(ll) The reEJuest WRITT!;;N NOTIC!;; ffia•,• Ile iA lotter ferrn, either t•rpeel er haAelwrittoA, llut ffiust Ile 

eeuAtersigAeel AGK~l01NL!;;DGED with tho erigiAal sigAature ef the eouAt'; sheriff er elesigAee ef the sheriff 

or by the MeAtaAa atterAey geAcral, ta eenstitute valid perffiissieA. The perrnissieA is valiel fer 4 8 hours 

after it is sigAeel. The sheriff er atterney geAeral shall lrnep a eepv ef the pcrrnissien reEJuest oA file. 
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~IEW SECTION. SeetieR a. Remedies. (1) An arrest, seaFeh, oF seicl:IFe eF attem13ted arrest, 

seareh, er seizure in vielatien ef [seetien 21 is 1cJnlawf1cJI, and individlclals in~•elved m1cJst be 13resec1cJted by the 

county atterne•r foF kidnappin§ if an arrest or attem13ted arFest oce1cJrred, for trespass if a search or 

attempted searnh oee1cJrred, for theft if a seiwre or attem13ted seiclclre eeeurred, and for any a1313licable 

hemicide offense if less of life eoelclrred ATTOR~IEY GE~IERAL OR nu;; COUNTY ATTORNEY /\S E}IREGTED 

BY Tl-IE ATTORNEY GE~IERAL FOR ANY GRIME ARISl~lG FROM Tl-IE U~ILAWFUL CO~IDUGT. The 

individlclals invelved m1cJst alse be ohar§ed 1,Yith any other ap13lioable criminal offenses in Title 4 e. 
(2) To the 011tent possible, the ..,ietims' ri@l=lts wo•,1isiens of Title 4 ~ n:wst be ei,tended to tAe victim 

or vietims by the j1cJstiee system 13ersons anEI entities im1ol¥ed in the 13resee1cJtien. 

(a) The oe1cJnty attorney has no Elisoretion not te 13resee1cJte onoo a claim of violation of [section 21 

has boon made 13y the co1cJnty sheriff or desi1:1neo of tho sheriff, anEI fail1cJFe to aside 13y this mandate 

s1cJl3jeets the eo1cJnty attorney to Feoall B'( the 't'0teFs and te 13rosec1cJtion B'y' the attorney 1:1eneral for official 

miscondlclet ATTORNEY GE~IERAL OR A OESIGNEE OF Tl-lE /'.TTOR~IEY GENERAL MAY PROSECUTE /\ 

VIOLATIO~I OF [SEGTIO~I 2j. 

NEW SECTION. Section 3. Invalid federal laws. Pursuant to the 10th amendment to the United 

States constitution and this state's compact with the other states, the legislature declares that any 'ederal 

law purporting to give federal employees the authority of a county sheriff in this state is not recognized by 

and is specifically rejected by this state and is declared to be invalid in this state. 

NEW SECTION. Section 4. Effective date. [This act] is effective on passage and approval. 

NEW SECTION. Section 5. Severability. If a part of [this act) is invalid, all valid parts that are 

severable from the invalid part remain in effect. If a part of [this act) is invalid in one or more of its 

applications, the part remains in effect in all valid applications that are severable from the invalid 

applications. 

-END-
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MARC RACICOT 

GOVERNOR 

April 15, 1995 

OFFICE OF THE GOVERNOR 
STATE OF MONTANA 

The Honorable John Mercer 
Speaker of the House 
State Capitol 
Helena MT 59620 

The Honorable Bob Brown 
President of the Senate 
state capitol 
Helena MT 59620 

Dear Speaker Mercer and President Brown: 

STATE CAPITOL 

HELENA, MONTANA59620-0801 

In accordance with the power vested in me as Governor by the 
Constitution and laws of the State of Montana, I hereby veto House 
Bill 160, "AN AC'l' REGULATING ARRESTS, SEARCHES, AND SEIZURES BY 
FEDERAL EMPLOYEES; PROVIDING THAT FEDERAL EMPLOYEES GIVE THE COUNTY 
SHERIFF NOTICE OF AN ARREST, SEARCH, OR SEIZURE; REJECTING FEDERAL 
LAWS PURPORTING TO GIVE FEDERAL EMPLOYEES THE AUTHORITY OF A COUNTY 
SHERIFF IN THIS STATE; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE" 
for the following reasons. 

House Bill 160 has a worthy purpose: to develop cooperation and 
communication among federal and local law enforcement authorities. 
But its provisions, though considerably weakened from those in the 
original introduced bill, are incompatible with the supremacy 
Clause of the United States Constitution, and are thus 
unenforceable. 

House Bill 160 requires that federal employees notify a county 
sheriff before they may make a federal arrest, or conduct a federal 
search or seizure in Montana. Several exceptions are provided, one 
of which is applicable only if the federal authorities give the 
Montana Attorney General p~ior notice along with a description of 
why the action is justifiable. 

As early as 1824, the United States Supreme Court articulated the 
federal supremacy doctrine: acts of state legislatures are 
preempted to the extent that they conflict with federal law or 
impose obstacles to or conditions upon the performance of 

TELEPHONE: (406) 444-3111 FAX: (406) 444-5529 



legitimate federal activity. one aspect of federal supremacy 
prohibits state prosecution of federal officials who are acting in 
a proper manner under authority of federal law. In deference to 
this well-recognized rule of law, the portions of House Bill 160 
that subjected federal officials to criminal prosecution were 
struck. Also eliminated was a requirement that the county sheriff 
give permission to federal law enforcement officials before the 
federal officials could carry out their duties. This leaves the 
bill with one substantive requirement: prior notice to the 
sheriff. Al though seemingly a minor burden on federal law 
enforcement, it nevertheless violates the principle of federal 
supremacy. 

As a practical, rather than a legal matter, prior notice to a local 
sheriff of impending federal law enforcement activity is the 
current practice in nearly all cases. There are, however, 
occasions which are not covered by the bill's stated exceptions in 
which prior notice may not only be impractical but ill-advised from 
a security standpoint. This is true whether the officials are 
members of the President's Secret Service, the Federal Bureau of 
Investigation, or the Internal Revenue Service. 

In addition, during my tenure as Attorney General, and with the 
assistance of the Law Enforcement Advisory Council, a policy was 
formulated to address the need to coordinate investigations in 
Montana. That policy, subscribed to by federal, state, and local 
law enforcement agencies, has been adopted by administrative rule 
in Montana. It outlines procedures for federal, state and local 
law enforcement agencies when conducting investigations, searches, 
seizures, or arrests, and in those instances requires prior 
notification of the chief law enforcement office of the county. 
The policy also provides for a procedure whereby a violation of the 
policy can be reviewed .and investigated by the Attorney General. 

I believe quite simply that House Bill 
unnecessary, unwise, and unconstitutional. 
not become law. 

Sincerely, Q 
~~ ?QUCA 
MARC RACICOT 
Governor 

160 is unenforceable, 
As a result, it should 




