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2 

3 BY REQUEST OF THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING WATER LAWS; REQUIRING THE FILING 

6 OF WATER TRANSFER CERTIFICATES PRIOR TO RECORDING INSTRUMENTS OF REAL PROPERTY 

7 TRANSFER; PROVIDING A PENALTY FOR NOT FILING WATER TRANSFERS; PROVIDING FOR NOTICE OF 

8 AVAILABILITY OF DECREES TO BE SENT TO THE SUCCESSORS OF THE ORIGINAL OWNERS OF WATER 

9 RIGHTS; PERMITTING THE ISSUANCE OF WATER RIGHT PERMITS IN HIGHLY APPROPRIATED BASINS 

10 THAT ARE CLOSED BY LEGISLATIVE OR ADMINISTRATIVE ACTION; AMENDING SECTIONS 7-4-2613, 

11 85-2-122, 85-2-232, 85-2-319, 85-2-424, AND 85-2-426, MCA; REPEALING SECTION 85-2-431, MCA; 

12 AND PROVIDING EFFECTIVE DATES AND A RETROACTIVE APPLICABILITY PROVISION." 

13 

14 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

15 

16 Section 1. Section 7-4-2613, MCA, is amended to read: 

1 7 "7-4-2613. Documents subject to recording. The county clerk shall, upon the payment of the 

18 appropriate fees, record by printing, typewriting, or photographic, micrographic, or electronic process or 

19 by the use of prepared blank forms: 

20 ( 1) (a) subject to slcll=lsestien subsections ( 1 )(b) and ( 1 )(cl. deeds, grants, transfers, certified copies 

21 of final judgments or decrees partitioning or affecting the title or possession of real property iany part of 

22 which is situated in the countyl, contracts to sell or convey real estate and mortgages of real estate, 

23 releases of mortgages, powers of attorney to convey real estate, leases that have been acknowledged or 

24 proved, and abstracts of the instruments that have been acknowledged or proved; 

25 (b) an instrument or deed evidencing either a division of real property or a merger of real property 

26 only if the instrument or deed is accompanied by a certification from the county treasurer that taxes and 

27 special assessments that have been assessed and levied have been paid; 

28 (c) a deed or other instrument evidencing a transfer of real property only if the deed or instrument 

29 is accompanied by: 

30 (i) a certification from the department of natural resources and conservation that a water· right 
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transfer certificate and fee have been received; or 

(ii) a notarized certification on a department of natural resources and conservation form signed by 

all of the parties to the transaction that the transfer of real property does not involve the transfer of a water 

right on record with the department of natural resources and conservation; 

12) notices of buyer's interest in real property, notwithstanding any other requirement of law or 

rule relating to eligibility for recording of the deed, contract for deed, or other document relating to the 

notice of buyer's interest; however_,__ However, if the instrument of conveyance underlying a notice of 

buyer's interest would be unrecordable, the clerk and recorder shall notify the buyer by certified mail that 

the underlying instrument is unrecordable and may be voidt0 

(3) a document on a form provided by the department of revenue certifying that the holder of a 

nonprobate interest in real property is deceased and that the deceased's interest is terminated. A 

nonprobate interest in real property is a joint tenancy interest, a life estate interest, or any other interest 

not requiring probate. The document may be on the form used by the department of revenue for 

responding to the application for determination of inheritance or estate tax. It must contain: 

la) a statement that the holder of the nonprobate interest has died and that the holder's interest 

in the property is terminated; 

(b) a certification by the county treasurer that the inheritance or estate tax, if any tax was due, 

has been paid or that inheritance or estate tax was not due; 

le) a description of the property; 

14) certificates of births and deaths; 

(5) wills devising real estate admitted to probate; 

(6) official bonds; 

(7) transcripts of judgments that by law are made liens upon real estate; 

(8) instruments describing or relating to the individual property of married persons; 

(9) all orders and decrees made by the district court in probate matters affecting real estate and 

that are required to be recorded; 

(10) notice of preemption claims; 

( 11) notice and declaration of water rights; 

( 12) assignments for the benefit of creditors; 

( 13) affidavits of annual work done on mining claims; 
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1 I 14) notices of mining locations and declaratory statements; 

2 (15) estrays and lost property; 

3 (16) a book containing appraisement of state lands; and 

4 (17) other writings that are required or permitted by law to be recorded." 

5 

6 Section 2. Section 85-2-122, MCA, is amended to read: 

7 "85-2-122. Penalties. (1) A person who violates or refuses or neglects to comply with the 

8 provisions of this chapter, any order of the department, or any rule of the board is guilty of a misdemeanor. 

9 (2) A person who violates or refuses or neglects to comply with the provisions of 85-2-114, 

10 85-2-421 through 85-2-424, 85-2-426, aR-y- an order of the department, or ilR-'f !:! rule of the board is 

11 subject to a civil penalty not to exceed $1,000 per violation. Each day of violation constitutes a separate 

12 violation. 

13 13) Fines collected by the department or a district court under subsection (2) must be deposited 

14 in the account established in 85-2-318 for use by the department in the enforcement of 85-2-114." 

15 

16 Section 3. Section 85-2-424, MCA, is amended to read: 

17 "85-2-424. Filing. ( 1) The traRsferor parties to the transfer of a water right or his ageRt their 

18 agents or represeRtative representatives shall file with the department a water right transfer certificate 

19 witl=iiR eO da~•s of prior to recording a deed or other instrument evidencing a transfer of real property. 

20 12) Exee,:,t iR tl=io ease of a traRsfor of real pre13erty served by a publie serviaa water supply, wheR 

21 aRy 13erseR 13reseRts far reeorBiR!J a BOOB or otl=ier iRsnuFRoAt aviBoReiR!J a traRsfer of real pro13erty, tl=ie 

22 realty traAsfor eortifieate shall Rote whether er Ret tl=ie traAsfer iReluBes a traRsfer of water ri!')l=its. If the 

23 realty traRsfer eertifieate Rotes a traRsfer of water ri91=its, tl=ie elerlE aAB reeerBer shall provide sueh persoR 

24 the ferFR 13reseribeB UABer 8e 2 4 23 for tl=ie traRsfer of water ri91=its. Tho rooorBiR!J of tl=io deed or other 

25 iAstruFRoRt shall Rot be dola•~ed boeauso of tho traAsfor of tl=ie water ri91=its. 

26 13) Tl=ie oouRty elorlE aRd rooorder shall seRd te tho dei,JartFRORt a list of all traRsfers tl=iat iR 1,alve 

27 traAsfers of water ri9hts. The list FRust be seRt every FRORth aRd FRust iRelude all traRsfers for tl=ie FRORth 

28 iFRFResiatoly J,JreeediR!J the date of subFAittal ta tho dei,JartFReAt. Tl=io list FRust iAelude tl=ie RaFRes aRd 

29 addresses of all ,:,artios to tl=io traRsfer aRd a le§al deseriptioR el the laRd subjeet to the traRsfer. A deed 

30 or instrument evidencing a transfer of real property may not be accepted for recordation by the county clerk 
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and recorder without: 

2 (a) a certification from the department that the water right transfer certificate and fee have been 

3 received; or 

4 lb) a notarized certification on a department form signed by all of the parties to the transaction that 

5 the transfer of real property does not involve the transfer of a water right on record with the department." 

6 

7 Section 4. Section 85-2-426, MCA, is amended to read: 

8 "85-2-426. Fee. ( 1) The board of Ratural resourees a Rd eoRservatioR shall by rule prescribe a fee 

9 that will be no higher than necessary to cover the cost to the department and the eounty elerlc and reeorder 

1 O iH of processing the transfer certificate. The fee must be paid to the department at the time of filing of the 

11 water right transfer certificate. 

12 (21 The fee must be deposited in the water right appropriation account provided for in 85-2-318." 

13 
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Section 5. Section 85-2-232, MCA, is amended to read: 

"85-2-232. Availability of temporary preliminary or preliminary decree. 11 I ifil The water judge 

shall send to the department a copy of iffiV 2 temporary preliminary decree or preliminary decree issued for 

a basin, and the, 

lb) The water judge shall serve by mail a notice of availability of the temporary preliminary decree 

or preliminary decree to each person who has filed a claim of existing right within the decreed basin or to 

that person's successor as documented in the department's records. aR6: 

(cl The water judge shall also serve by mail a notice of availability of the temporary preliminary 

decree or preliminary decree to the purchaser under contract for deed, as defined in 70-20-115, of property 

in connection with which a claim of existing right has been filed within the decreed basin, er,-ifl 

J.QL!o. the Powder River basin, the water judge shall serve by mail a notice of availability of the 

temporary preliminary decree or preliminary decree to each person or to that person's successor as 

documented in the department's records. who has filed a declaration of an existing right. 

J.fil The water judge shall enclose with #½e 2 notice required under subsections I 1 )lb) through I 1 )(d) 

an abstract of the disposition of sueh 13orsoR's the claimed or declared existing right of a person identified 

in this section or that person's successor as documented in the department's records. 

ill The notice of availability required under this section sRa!i must also be served upon~ 
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1 ill those issued or having applied for and not having been denied a permit to beneficially use water 

2 within the decreed basin pursuant to Title 85, chapter 2, part 37~ 

3 lli1 those granted a reservation within the decreed basin pursuant to 85-2-3167~ or 

4 J.ilil other interested persons who request service of the notice from the water judge. 

5 J2.l. The clerk or person designated by the water judge to mail the notice shall make a general 

6 certificate of mailing certifying that a copy of the notice has been placed in the United States mail, postage 

7 prepaid, addressed to each party required to be served notice of the temporary preliminary decree or 

8 preliminary decree. Stief! The certificate sAall se 1§. conclusive evidence of sue aAEl legal notice of entry 

9 of decree. 

10 mm Notice of the availability of a preliminary decree must also be published at least once each 

11 week for 3 consecutive weeks in at least three newspapers of general circulation Wffi€fl that cover the 

12 water division or divisions in which the decreed basin is located. This notice must be provided before the 

13 final decree for the basin is issued. 

14 ~ill Aw;- 6 person may obtain a copy of the temporary preliminary decree or preliminary decree 

15 upon payment of a fee of $20 or the cost of printing, whichever is greater, to the water judge." 

16 

17 Section 6. Section 85-2-319, MCA, is amended to read: 

18 "85-2-319. Permit action in highly appropriated basins or subbasins -- exceptions. (1) The 

19 legislature may by law preclude permit applications, or the department may by rule reject permit 

20 applications or modify or condition permits issued in a highly appropriated basin or subbasin. 

21 (2) A rule may be adopted under this section only upon a petition signed by at least 25% or 10, 

22 whichever is less, of the users of water in the source of supply within a basin or subbasin or upon petition 

23 of the department of health and environmental sciences alleging facts under subsection ( 21 (d). The petition 

24 must be in a form as prescribed by the department and must allege facts showing that throughout or at 

25 certain times of the year or for certain beneficial uses: 

26 (a) there are no unappropriated waters in the source of supply; 

27 (bl the rights of prior appropriators will be adversely affected; 

28 (c) further uses will interfere unreasonably with other planned uses or developments for which a 

29 permit has been issued or for which water has been reserved; or 

30 (di in the case of a petition filed by the department of health and environmental sciences: 

~na Ler,lstattve councll 
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Ii) the water quality of an appropriator will be adversely affected by the issuance of permits; 

2 Iii) further use will not be substantially in accordance with the classification of water set for the 

3 source of supply pursuant to 75-5-30111 ); or 

4 !iii) the ability of a discharge permitholder to satisfy effluent limitations of a permit issued in 

5 accordance with Title 75, chapter 5, part 4, will be adversely affected by the issuance of permits. 

6 13) Within 60 days after submission of a petition, the department shall: 

7 la) deny the petition in writing, stating its reasons for denial; 

8 lb) inform the petitioners that the department ~ shall study the allegations further before 

9 denying or proceeding further with the petition; or 

10 le) initiate rulemaking proceedings in accordance with 2-4-302 through 2-4-305. 

11 14) Title 2, chapter 4, parts 1 through 4, govern rulemaking proceedings conducted under this 

12 section, except that in addition to the notice requirements of those parts, the department notice of the 

13 rulemaking hearing must be published at least once in each week for 3 successive weeks, not less than 30 

14 days before the date of the hearing, in a newspaper of general circulation in the county or counties in which 

15 the source is located. The department shall serve by mail a copy of the notice, not less than 30 days 

16 before the hearing, upon each person or public agency known from the examination of the records of the 

17 department to be a claimant, appropriator, or permitholder of water in the source. 

18 15) The department may adopt rules to implement the provisions of this section. 

19 (6) Permit applications for water for public highway construction or government-imposed 

20 reclamation activities are not subject to the provisions of this section unless the law or rule adopted 

21 pursuant to subsection ( 1) specifically provides that a permit may not be issued for public highway 

22 construction or government-imposed reclamation activities." 

23 

24 NEW SECTION. Section 7. Repealer. Section 85-2-431, MCA, is repealed. 

25 

26 NEW SECTION. Section 8. Retroactive applicability. [Section 6] applies retroactively, within the 

2 7 meaning of 1 -2-1 09, to all existing legislative and administrative basin closures. 

28 

29 NEW SECTION. Section 9. Effective dates. 11) [Sections 5, 6, and 8 and this section] are 

30 effective on passage and approval. 
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2 

(2) [Sections 1 through 4 and 71 are effective July 1, 1996. 

-END-
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0137, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: An act to generally revise water laws; require the 
filing of water transfer certificates prior to recording instruments of real property 
transfer; provide a penalty for not filing water transfers; provide for notice of 
availability of decrees to be sent to successors of original owners of water rights; permit 
the issuance of water right permits in highly appropriated basins that are closed by 
legislative or administrative action; and provide effective dates and a retroactive 
applicability provision. 

ASSUMPTIONS: 
1. Notice of availability of decrees only to successors of interest are not expected to 

create a significant fiscal impact. 
2. Regarding permit application exceptions in closed basins, five additional applications 

for permits are expected to be received per year. 
3. Fewer complaints regarding illegal water use in closed basins will occur. 
4. The requirement for filing of water right transfer certificates, prior to recording 

property transfers, does not become effective until July 1, 1996 (FY97). 

FISCAL IMPACT: 

Expenditures: 
Water Rights Transfers 
Closed Basin Permit Applications 

Total 

Revenues: 
Water Rights SSR (02) 

Net Impact· 

FY96 
Difference 

0 
500 
500 

500 

0 

FY97 
Difference 

23,720 
500 

24,220 

25,500 

1,280 

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 
1. Regarding filing of water right transfers, it is expected that county officials will 

experience a reduced workload because there would no longer be a need to compile 
property sales lists involving water rights. 

2. Inquiries from concerned property buyers about water rights will be reduced or 
eliminated. 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 
l. The overall accuracy of the constitutionally mandated centralized water rights records 

system will be significantly improved. 
2. Water rights holders will receive notice of administrative or judicial actions that 

3. 
might affect their water rights. 
Regarding notice of availability of decrees only to 
savings should be realized from decreased mailing 

(continued on page 2) 

w~~ 
DAVE LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

successors of interest, significant 
requirements. 

DATE 

Fiscal Note for HB0137. as introduced 

HB 1~7 



Fiscal Note Request, HB0137, as introduced 
Page 2 
(continued) 

DEDICATION OF REVENUE: 

a) Are there persons or entities that benefit from this dedicated revenue that do not pay? 
(Please explain) 

The Water Rights SSR is used to fund state water rights activities. 
rights holders benefit but also others in the state benefit from the 
and centralized records systems. 

Not only do water 
state water rights 

b) What special information or other advantages exist as a result of using a state special 
revenue fund that could not be obtained if the revenue were allocated to the general fund? 

Revenues associated with state water rights activities are directly used to fund costs 
associated with state water rights administration, reducing reliance on the general fund 
or other state special revenue funding sources. 

c) Is the source of revenue relevant to current use of the funds and adequate to fund the 
program/activity that is intended? _x __ Yes __ No (if no, explain) 

This source of revenue is relevant for funding state water rights administration even 
though it is not adequate to fully fund all costs associated with water rights 
administration. 

d) Does the need for this state special revenue provision still exist? _x__ Yes 
No (Explain) 

See item b. 

e) Does the dedicated revenue affect the legislature's ability to scrutinize budgets, control 
expenditures, or establish priorities for state spending? (Please explain) 

This dedicated revenue enhances the legislature's ability to identify water rights-related 
revenues and expenditures associated with water rights administration. 

f) Does the dedicated revenue fulfill a continuing, legislatively recognized need? (Please 
explain) 

The dedicated revenue ensures that water rights revenues are directly used to fund the 
state's legislatively mandated water rights program. 

g) How does the dedicated revenue provision result in accounting/auditing efficiencies or 
inefficiencies in your agency? (Please explain. Also, if the program/activity were 
general funded, could you adequately account for the program/activity?) 

DNRC is managing this existing account and no additional funds or staff are needed as a 
result of this legislation. 
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HOUSE BILL NO. 137 

INTRODUCED BY STORY 

HB0137.02 

APPROVED BY COM ON 
NATURAL RESOURCES 

2 

3 

4 

BY REQUEST OF THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING WATER LAWS; REQUIRl~IG Tl-IE FILl~IG 

6 OF \le.'AHR TRANSFER CERTIFICATES PRIOR TO RECOFIDl~IG l~ISTFIUME~ns OF FIEAL PROPERTY 

7 TFI/\NSFEFI; PFIOVIDl~IG /\ PEW\LTY FOR ~IOT FILING WATER TFIMISFEFIS; PROVIDING FOR NOTICE OF 

8 AVAILABILITY OF DECREES TO BE SENT TO THE SUCCESSORS OF THE ORIGINAL OWNERS OF WATER 

9 RIGHTS; PERMITTING THE ISSUANCE OF TEMPORARY WATER RIGHT PERMITS IN HIGHLY 

10 APPROPRIATED BASINS THAT ARE CLOSED BY LEGISLATIVE OR ADMINISTRATIVE ACTION; AMENDING 

11 SECTIONS 7 4 2613, 86 2 122, 85-2-232, AND 85-2-319, 86 2 4 24, ANO 86 2 4 26, MCA; FIEPE/\LING 

12 SEGTlml 86 2 431, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATES DATE AND A 

13 RETROACTIVE APPLICABILITY PROVISION." 

14 

15 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

16 

17 SeetioR 1. Sestion 7 4 2613, MCA, is amenses to reas: 

18 "7 4 2613. Doo1:1mente s1:113jeet to reeoreling. The eeunty elerl1 shall, upen the payment et the 

19 appropriate fees, reeers 13y printing, typewriting, or phetegraphie, misregraphie, er eleotronie preeess er 

20 13y the use ef prepares 13Ianl1 ferms: 

21 I1 l (al sul3jeet ta sul3seetien sul3seetiens ( 1) 113) and ( 1) (el, deeds, grants, transfers, eertified sepies 

22 ef final judgA'lents er deerees partitioning er affeetin§ tRe title er pessession of real propeH) fany part ef 

23 whieh is situated in the oeuntyl:, eenHaets te sell er son·,ev real estate ans mert§ages of real estate, 

24 releases et mortgages, pewors of atternoy to son·,·e·1• real estate, leases tRat Ra·,e 13een aslmewled§eEl er 

25 pro•,ed, ans a13straets et tRe instruments that haYe 13een aelmowleEl§eEl or preyed; 

26 (13) an instrument or deed e·,·idonein!l oitt:Jor a di,·ision et real prepert·r er a mer!ler of real propert·r 

27 only if the instrument or deed is aeeempanied ey a sertifieatien from the eoumv treasurer that ta>rns and 

28 speeial assessA'lents tf:iat ha'o'e 13een assessed ans le'w'iee ha•1e 13een paid; 

29 (e) a Elooe er other instruA'lent e'w'iElenein§ a transfer ef real preperty enl~• if the seed or instrument 

30 is aeeempanied av: 

~na Leg/stative council 
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Ii) a eertifieatien freffl the 1fopartf!lent ef natural reseuroes ans oonseP,atien that a water:£i9:n! 

transfer eertifieate ans fee ha..-e been reeei..-es: er 2 

3 

4 

5 

6 

7 

8 

9 

(ii) a netari2ces eertifieation on a separtITTent of natural roseurees ans sonseri,•ation forFA sianes b•t 

all of the parties to the transaetion that tho transfer of real preperty sees not invol>.10 tl=to transfer of a water 

rial=tt on reoerd with the dopartFAent ef natural rosourees ans eonservation: 

(2) notioes of buyer's interest in real property, notwithstansing any other roeiuiremont of la'A' er 

rule relatin@ to eligibility for reeording of the deed, eontraet for sees, or ether dooument relating to tho 

nstiee sf buyer's interest; ho·...,ever. 1-loweYer, if the instrument sf osn..-e~•anos unsorlying a nstiee of 

10 

11 

12 

13 

llu·,·or's interest wouls be unreoorsable, tho olerl1 and reeorder shall notify the bu~·er by eertifies mail that 

tho unserlyin@ instruFAent is unreoordablo and f!lay be void;, 

l<il a soeuITTent on a form pro·,ised by the department sf ro¥enue oertifying that tRo hslssr of a 

non13robato interest in real prsperty is deeeased and that the deseased's interest is terfflinates. A 
H 

nen13robate interest in real 13ropert'( is a jeint tenanoy interest, a life estate interest, or an'( other interest 

14 not reeiuiring probate. The deeument may be on tRe form used by tRe s013artment of re¥enue for 

15 responsing to tho a13plisation for setermination of inheritanoe or estate taJ<. It f!lust oontain: 

16 (a) a statement that the holder of the nonprobato interest has died and that the holsor's interest 

17 in the property is terminated; 

18 {ll) a eertifieation ll~• the eount~• trnasuror that tho inhoritaneo er estate taK, if any taK was duo, 

1 9 has Ileen pais or that inhoritanoe or estate ta)( was not duo; 

20 le) a seseription of the 13re13ort·;; 

21 (4) sertifisates ef births ans deaths; 

22 (8 l wills 80 1.sisin€) real a state aEl~itteB 1:0 13robat0; 

23 (el official llonss; 

24 (7) transeri13ts of judgments that lly law are maso lions u13on real estate; 

25 (81 instruments doserilling er relating te the insividual propert·; of FAarries persons; 

26 (9) all orders and deerees made ll·r the sistriot eourt in 13rollato FAattors affooting real esMte and 

27 that are reeiuired te Ile reeerded; 

28 I 10) netiee ef preemptien elaims; 

29 I 11 l notioo and soolafation of water FigRts; 

30 11 21 assi@nments for the llenefit of eFesiters; 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

113) affala•,its of aRRlJal work EloRe OR miRiR§ elaims; 

I 14) notiees of miniR!J loeations anEI Eleelaratory statomoRts; 

11 e) estra·rs amt lost property; 

( 16) a l:lool( eontainin§ appraisement of state lanes; an El 

( 17) other writin§S that are reqlJireEI or permitteEI l:l·r law ts 13e reeordod." 

Soetion 2. Seetion 8e 2 122, MCA, is amensoEI to roas: 

"86 2 122. Penalties. (1) /\ person who ¥iolatos or refcJsos or RO§leets to eomply with the 

pro¥isions of this eha13ter, any orElor of the ElepartmeRt, or any rcJle of the l:loars is €J<lilty of a misaemoanor. 

12) A 13orson who vielates or roflJses or no§leots to oom13I~· with the pre'w'isions of 8e 2 114, 

8e 2 4 21 throcJah 8e 2 4 24, 8e 2 4 26, an•r an orElor of the E1013artmont, or an·,' a rcJlo of the l:loarEI is 

scJl:ljoet ts a si¥il penalty net to oMeeeEI $1,000 per ¥iolatien. Eash Elay of violation eonstitcJtes a separate 

'iielation. 

13) i;;ines eolleeteEI l:J,,. the Elepartment or a Elistriet eocJrt cJnEler scJl:lseetion (21 mcJst be ElepositeEI 

in tho aseocJnt establishes in 8e 2 318 for cJS0 b·r the se13artment in the enforoernent of 8e 2 114." 

17 Seetien a. SoetioR 8e 2 4 24, MC/\, is amenaed to reaEI: 

18 "86 2 4 24. Filing. ( 1) Tho transferor 13arties to the transfer of a v,·ater right or his a§ent their 

19 ~ or re13resentati¥e rewesentatives shall file with tho Ele13artment a ,,..,ater ri€Jht transfer eertifieate 

20 within 60 says of arior to reeorElin€J a eleeel or other instrnment e¥idenein€J a transfer of real property. 

21 121 Ei1eo13t in the ease of a transfer of real property sor¥ed i3y a 13ui31ie ser·,·iee ,,.,,ater SlJppl·r, when 

22 any flersen presents for roeorElin!J a deeEI er ether instrument eviElenein§ a transfer of real property, the 

23 realty traRsfor eertifieate shall note whether or net the transfer insludes a lfansfer of water ri€Jhts. If the 

24 realty transfer eertifieate notes a transfer of water ri€Jhts, the elerk and reeereler shall pre¥iEle sueh person 

25 the form preseribod lJnEler 86 2 4 23 fer the transfer sf ,,,,·ater ri€Jhts. The reeerdin€J of the Eleed or ether 

26 instrcJment shall not be Elelayed be□acJse of the transfer el the ·,•,•ater ri[Jhts. 

27 (31 The eocJnty elerk anel reeerder shall sens to tl=le department a list of all transfers that in¥elve 

28 transfers of water ri!jhts. The list mcJst be sent e·,>er~· month and mcJst inelude all transfers for the month 

29 immeaiatol'( preeedin€J the date sf submittal to the aepartment. Tl=le list mcJst ineluEle the names anEI 

30 adElresses of all parties to ti,e transfer anel a le§al EleseriI3tien sf the land scJi3jeet to the transfer. A EleeEI 

~na Legislative council 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

or instrument eviseneing a transfer of real aroaerty may not be aeeeated for reeordation by the eounty elerl( 

ans reeorder without: 

(a) a eertifieatien from t"1e seaartment t"1at t"1e water right transfer eertifieate ans fee "1ave seen 

reeeivea; or 

(bl a n0Mri2es oertification on a department form signed by all of the aarties to the transaotion that 

the transfer of real aroaerty soes not involve t"1e transfer of a water right on reeera with the deaanmeflt." 

Seetien 4. Seetion 86 2 4 26, MCA, is amend es to reas: 

"81i 2 426. Fee. 11) The eoara of natural reseurees and conservation shall by rule prescribe a fee 

that will 00 no higher than necessary te eo~·or the eost to ti'le separtment ans the county elerk ans reeorder 

in of preeessing the transfer eertifieate. The fee must 0e paid te t"1e department at the time of filing of tf\e 

water right transfer eertifioate. 

12) The fee must be deposited in the '"''ater right appropriation aeeount pro•rided for in 86 2 31 B." 

Section 1. Section 85-2-232, MCA, is amended to read: 

"85-2-232. Availability of temporary preliminary or preliminary decree. { 1) 1fil The water judge 

shall send to the department a copy of i:IR-V 2 temporary preliminary decree or preliminary decree issued for 

a basin, ans thee 

lb} The water judge shall serve by mail a notice of availability of the temporary preliminary decree 

or preliminary decree to each person who has filed a claim of existing right within the decreed basin or to 

that person's successor as documented in the department's records. aM 

le} The water judge shall also serve by mail a notice of availability of the temporary preliminary 

decree or preliminary decree to the purchaser under contract for deed, as defined in 70-20-115, of property 

in connection with which a claim of existing right has been filed within the decreed basinc 0f,ffl 

J.g_j_Jn the Powder River basin, the water judge shall serve by mail a notice of availability of the 

temporary preliminary decree or preliminary decree to each person or to that person's successor as 

documented in the department's records, who has filed a declaration of an existing right. 

1fil The water judge shall enclose with me 2 notice required under subsections ( 1 )(bl through ( 1 }(d) 

an abstract of the disposition of sueh person's the claimed or declared existing right of a person identified 

in this section or that person's successor as documented in the department's records. 

~na tegtslative council 
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ill The notice of availability required under this section &Rall must also be served upon~ 

2 ill those issued or having applied for and not having been denied a permit to beneficially use water 

3 within the decreed basin pursuant to Title 85, chapter 2, part 3,~ 

4 .llil those granted a reservation within the decreed basin pursuant to 85-2-316,~ or 

5 illil other interested persons who request service of the notice from the water judge. 

6 ill The clerk or person designated by the water judge to mail the notice shall make a general 

7 certificate of mailing certifying that a copy of the notice has been placed in the United States mail, postage 

8 prepaid, addressed to each party required to be served notice of the temporary preliminary decree or 

9 preliminary decree. ~ The certificate siciall ee )§_ conclusive evidence of a1c1e ans legal notice of entry 

1 0 of decree. 

11 h!+lli Notice of the availability of a preliminary decree must also be published at least once each 

12 week for 3 consecutive weeks in at least three newspapers of general circulation WfH€fl that cover the 

13 water division or divisions in which the decreed basin is located. This notice must be provided before the 

14 final decree for the basin is issued. 

15 ~HJ. Af't',f Bl person may obtain a copy of the temporary preliminary decree or preliminary decree 

16 upon payment of a fee of $20 or the cost of printing, whichever is greater, to the water judge." 

17 

18 Section 2. Section 85-2-319, MCA, is amended to read: 

19 "85-2-319. Permit action in highly appropriated basins or subbasins -- exceptions. 11) The 

20 legislature may by law preclude permit applications, or the department may by rule reject permit 

21 applications or modify or condition permits issued in a highly appropriated basin or subbasin. 

22 12) A rule may be adopted under this section only upon a petition signed by at least 25% or 10, 

23 whichever is less, of the users of water in the source of supply within a basin or subbasin or upon petition 

24 of the department of health and environmental sciences alleging facts under subsection 12) Id). The petition 

25 must be in a form as prescribed by the department and must allege facts showing that throughout or at 

26 certain times of the year or for certain beneficial uses: 

27 la) there are no unappropriated waters in the source of supply; 

28 lb) the rights of prior appropriators will be adversely affected; 

29 (c) further uses will interfere unreasonably with other planned uses or developments for which a 

30 permit has been issued or for which water has been reserved; or 

~na Leg/s/atlve council 
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(dl in the case of a petition filed by the department of health and environmental sciences: 

2 (i) the water quality of an appropriator will be adversely affected by the issuance of permits; 

3 (iii further use will not be substantially in accordance with the classification of water set for the 

4 source of supply pursuant to 75-5-301 (1 ); or 

5 (iii) the ability of a discharge permitholder to satisfy effluent limitations of a permit issued in 

6 accordance with Title 75, chapter 5, part 4, will be adversely affected by the issuance of permits. 

7 (3) Within 60 days after submission of a petition, the department shail: 

8 (al deny the petition in writing, stating its reasons for denial; 

9 (b) inform the petitioners that the department ffHf5t shall study the allegations further before 

10 denying or proceeding further with the petition; or 

11 (c) initiate rulemaking proceedings in accordance with 2-4-302 through 2-4-305. 

12 (4) Title 2, chapter 4, parts 1 through 4, govern rulemaking proceedings conducted under this 

13 section, except that in addition to the notice requirements of those parts, the department notice of the 

14 rulemaking hearing must be published at least once in each week for 3 successive weeks, not less than 30 

15 days before the date of the hearing, in a newspaper of general circulation in the county or counties in which 

16 the source is located. The department shall serve by mail a copy of the notice, not less than 30 days 

17 before the hearing, upon each person or public agency known from the examination of the records of the 

18 department to be a claimant, appropriator, or permitholder of water in the source. 

19 (5) The department may adopt rules to implement the provisions of this section. 

20 16) Permit applications for water fer p1:11llie hiahway eeAstrnetieA er aeverAA'leAt iA'lpeses 

21 f8elamatieR aeti,•ities TEMPORARY USES OF WATER NOT TO EXCEED 1 YEAR, WITH A MAXIMUM 

22 APPROPRIATION NOT TO EXCEED 10 ACRE-FEET PER YEAR, are not subject to the provisions of this 

23 section unless the law or rule adopted pursuant to subsection ( 1) specifically provides that a permit may 

24 not be issued for p1:11llie-hiahway e0Rstr1:1eti0R er aevemA'leRt iA'lpeses FOelaA'letieR aetivities TEMPORARY 

25 USES OF WATER." 

26 

27 NE\<'.' SECTIO~I. Seetien 7. Repealer. SeetieA 8ii 2 4 31, MCA, is repeeleEl. 

28 

29 NEW SECTION. Section 3. Retroactive applicability. [Section 9 2_] applies retroactively, within the 

30 meaning of 1-2-109, to all existing legislative and administrative basin closures. 

~na Leg/stative Counc/1 
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2 

3 

4 

NEW SECTION. Section 4. Effective dates. ( 11 [Seetions e, e, ans 8 ans tl'lis seetionl are DATE. 

[THIS ACT] IS effective on passage and approval. 

(2) [Seetions 1 tl'lrou!Jl'l q ans 71 are effeeti·,e duh• 1, 199e. 

-END-

~na Ler,tstatlve council 
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HOUSE BILL NO. 137 

2 INTRODUCED BY STORY 

3 BY REQUEST OF THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING WATER LAWS; ReQIJIFll~lG Tl-le Fl bl NG 

6 oi;: WATeR TFl,c\~ISFeR GeRTIFIGATeS FIRIOR TO ReGORDl~IG l~ISTRbll\Ae ►ITS OF ReAb FIROFleRTY 

7 TR/\NSFeR; FIROVIDING A FleNAHY FOR NOT FlblNG W,0.TeR TR/1.NSfi'eRS; PROVIDING FOR NOTICE OF 

8 AVAILABILITY OF DECREES TO BE SENT TO THE SUCCESSORS OF THE ORIGINAL OWNERS OF WATER 

9 RIGHTS; PERMITTING THE ISSUANCE OF TEMPORARY WATER RIGHT PERMITS IN HIGHLY 

10 APPROPRIATED BASINS THAT ARE CLOSED BY LEGISLATIVE OR ADMINISTRATIVE ACTION; AMENDING 

11 SECTIONS 7 4 2613, 8ii 2 122, 85-2-232, AND 85-2-319, 8ii 2 4 24, AND 8ii 2 4 26, MCA; ReFleAblNG 

12 SeGTIO ►I 8ii 2 431, MG/I,; AND PROVIDING AN IMMEDIATE EFFECTIVE DATeS DATE AND A 

13 RETROACTIVE APPLICABILITY PROVISION." 

14 

15 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

~!!!,In• Lat1lsl•thf• COllndl 
- 1 -

THERE ARE NO CHANGES IN THIS BILL 
AND WILL NOT BE REPRINTED. PLEASE 
REFER TO YELLOW COPY FOR COMPLETE TEXT. 

HB 137 

THIRD READING 



SENATE STANDING COMMITTEE REPORT 

MR. PRESIDENT: 

Page 1 of 1 
March 2, 1995 

We, your committee on Agriculture, Livestock, and Irrigation 
having had under consideration HB 137 (third reading_copy -
blue), respectfully report that HB 137 be mended af;ollows and 
as so amended be concurred in. / ; 

; 
Signed:~==.L:l:1:~-:::2..p~~~~!:;,L:::-,-----:-

Senator Chuc ys 

That such amendments read: 

1. Title, lines 9 and 10. 
Strike: "PERMITTING" on line 9 through "ACTION;" on line 10 

2. Title, line 11. 
Strike: ''SECTIONS" 
Insert: ''SECTION'' 
Following: ''85-2-232" 
Strike: "AND 85-2-319" 

3. Title, lines 12 and 13. 
Following: "DATE" on line 12 
Strike: remainder on line 12 through "PROVISION" on line 13 

4. Page 5, line 18 through page 6, line 30. 
Strike: sections 2 and 3 in their entirety 
Renumber: subsequent section 

-END-

{1,,\-md. Coord. 
~ ~~c. of Senate Senator Carrying Bill 491107SC.SRF 
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HOUSE BILL NO. 137 

INTRODUCED BY STORY 

HB0137.03 

2 

3 BY REQUEST OF THE DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING WATER LAWS; REQUIRl~JG Tl-lE FILl~JG 

6 OF WATER TR/\~JSl=ER CERTIFICATES PRIOR TO RECORDl~JG INSTRUME~ns OF REAL PROPERTY 

7 TRANSl=ER; PROVIE>l~JG /\ PEN/\LTY l=OR NOT l=lblNG V,,!ATER TRANSl=ERS; PROVIDING FOR NOTICE OF 

8 AVAILABILITY OF DECREES TO BE SENT TO THE SUCCESSORS OF THE ORIGINAL OWNERS OF WATER 

9 RIGHTS; PERMITTl~JG THE ISSUANCE OF TEMPORARY WATER RIGHT PERMITS l~J HIGHLY 

10 APPROPRIATED BASINS THAT .'\RE CLOSEE> BY LEGISLATIVE OR ADMIMISTRATIVE t'\CTIO~J; AMENDING 

11 SECTIm1s SECTION 7 4 261a, 8e 2122, 85-2-232, 8NJi2 8e 2 a1Q, 8e 2 424, A~m 8e 2 426, MCA; 

12 REPE.'\bl~JG SECTlmJ 8e 2 4a1, MC.'\; AND PROVIDING AN IMMEDIATE EFFECTIVE DATES DATE Alim 

13 A RETROACTIVE APPLICABILITY PROVISIO~I." 

14 

15 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

16 

17 SeotioR 1. SeetieA 7 4 261 a, MCA, is aFReAEleEl to reaEl: 

18 "7 4 2613. Qoo11meRts s111ljeot to reoordiRg. The eo11Aty eleFI( shall, upoA the payFRent ef the 

19 apprepriate fees, reeorEl ey printin!J, typewriting, or phetogr.aphie, FRiero!}raphie, or oleetronie proeoss or 

20 b'I' tho use of prepares elaAI( ferFRs: 

21 ( 1) la) s11sjootto susseetioA sueseotieAs 11 )le) an El ( 1 )(el. deeds, graAts, traAsfers, certified sepias 

22 of fiAal juEl!lFRBAts or Eleeroos partitioAiA!l BF affeetiA!l t"1e title or pessessieR ef real prepert·r fany part of 

23 whieh is situated in tho eo11ntyl, eoAtraets to sell er eon•,ey real estate and mortgages of real estate, 

24 releases of FROFt!}ages, powers ef attorney te oonYo'f rnal esMte, leases that haYe been aelmewledged or 

25 preved, and asstFaets ef tho instruFRents that have seen aekAewledged er proved; 

26 lb) an instruFReAt er seed e·,ideAeing either a siYisien ef real prnperty er a FRerger ef real prepert~· 

27 eAl'f if the instruFRent or dead is aeeompaAied B'( a eertifieatieA froFR the eouAty treasurer that taJ<es ans 

28 speeial assessFRBAts that ha•,10 seen assessed and le•,ied ha.,,e seen pais; 

29 (el a sees er ether instruFRent e•,•ideneiAa a traAsfer ef real preperty eAly if the seeEl er instrument 

30 is aesempaAiBS s•,•: 

~na Leg/slatlve council 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

(ii a eertifieation froFR the deaartFRent of natural resourees and eonser>,ation that a water riEjht 

transfer eortifieato and fee havo bean reeeivod; or 

(iii a notari2od oortifioation on a EloaartFRent of natural rosoureos anel eonservation ferFR signeel by 

all of the aarties to the transaetion that the transfer of real aroaerty eloes not involYe tho transfer of a water 

right on reeorel with tho doaartFRent of natural rosoureos anel eonsorvation: 

(21 notieos of buyor's intorost in roal property, notwithstanelinEJ any other roquiroFRent of law or 

rule rolating to oligibility for roeorelin!l of the eleeel, eontraet for deed, or other doeuFRent relatin!J to the 

notiee of buyer's interest; ho·,.,.evor. 1-lowe·,er, if the instruFRent of eonvoyaneo unelorlyin!l a notiee of 

buver's interest would be unreeordable, the elerl( anel roeordor shall notify the buyer by eertifieel FRail that 

tho unelorlyin!J instruFR□ nt is unroeorelablo and FRay bo \'Diel;~ 

(31 a do □uffl □ nt on a forFR pro\•ieloel by the departFRent of re\·en1:1e eertif'(ing that tho holeler of a 

nonprobato intorost in real property is deeeased and that the deeeased's interest is terFRinatoel. I\ 
hi 

13 Aonprobato intorest in real property is a joint tenaney interest, a life estato interost, or any other interest 

14 not requirin!l probate. The eloeuFRent FRa~• be on tho ferffl usoel by tho elopartFRent of revenue fer 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

respondin!J to the applieation for det□rFRination of inhoritanoe or □state taic. It FR1:1st eontain: 

(al a stat □ ffl □ nt that tho holelor of tho nonprobate interest has dieel anel that the holdor's interest 

in the proporty is terFRinateel; 

(bl a eertifieation by the eount1{ treasurer that tho inheritanee or estate tall, if any taiE was sue, 

has been paid or that inheritanee or estate tmE was not elue; 

(al a elosoription of the property; 

(41 eertifieates of births anel eleaths; 

(iii wills Elevisin!J real □state adFRittoel to pro13ato; 

(61 offioial bonels; 

(71 transeripts of jud!JFRDnts that 13y law are FRaele liens upon real estato; 

(81 instruFRents desoril3in!J or rolatin!J to the inelividual property of FRarrieel persons; 

(91 all orelors one! dooroes FRado 13y tho distriet oourt in pro13ato FRatters affoetin!J real □state anel 

that are requires to 13e reeoreleel; 

I 101 natioo of preefflption elaiFRs; 

I 111 notioo anel eloelaration of water ri!Jhts; 

I 121 assignFRents for tAe benefit of ereelitors; 

~na Ler,lstattve Councll 
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2 

3 

4 

5 

6 

(13) affiElavits ef aRR1,1al werk EleRe eR FRiRiRg olaiFRs; 

( 1 4 l Retiees ef FRiRiRg leeatieRs ORS EleelorateP( stateFReAts; 

( Hi) estroys OREi lest preperty; 

( 16) a beak eoAtaiRiRg oppraiseFReRt of state loRds; oREI 

( 17) other writiRgs that are req1,1iroEI or 13er11'1ittea by law to be reeerdeEI." 

7 SeetieR 2. SeetieR 86 2 122, MCA, is oFReREleEI ta reaEI: 

HB0137.03 

8 "86 2 122. PeRalties. (11 A 130rseR whe vielates er ref1,1s0s er Regleets te e011'113ly with the 

9 13re\·isieRs ef H1is eha13tor, aRy oraer of tho ao13artFRORt, or aRy r1,1le ef the bearEI is g1,1ilty sf a R'lisdeFReaRer. 

10 (2) A 13ors0R whe vielatos or rofoses er Aegleets to eeffl13ly with the 13ro.,isieAs sf 86 2 11 4, 

11 86 2 421 thro1,1!Jh 86 2 424, 86 2 426, aR'f aR erEler ef the ElopartFReRt, or aAy a rnle of the board is 

12 s1,1bjeet te a eiYil peRalty Rot to mrneoEI $1,000 13er 11iolati0R. Eash day sf 11iolatioA c0Rstit1,1tes a separate 

13 vielatieR. 

14 (3) ~iRes eolleeted by the de13artffieAt or a distriet ee1,1rt 1,1Rder s1,1bseetieR (2) ffl1,1st be ae13esitea 

15 iR the aeee1,1Rt established iR 86 2 318 for 1,1se bi; the departFRORt iR the enforeeFReAt of 86 2 114." 

16 

17 Seetion 3. Seetion 86 2 4 24, MCA, is afflended te read: 

18 "86 2 424. Filing. ( 1) Tho transferor aartios to the Hansfer of a water right or his agent their 

19 ~ er re13reseRtati't'e represeRtativos shall file with the department a water right transfer certificate 

20 v,·ithin 60 da•(s of prior te reeeraiRg a deeEI er ether instrnFReRt eYideReiRg a ttansfer ef real w013erty. 

21 (2) EJ1eo13t in the ease of a transfer of real 13re13erty ser.,.ea b~· a 131,1blie sePtiee water su1313ly, ,,..,hen 

22 any 13erseR 13resents for reoeraiRg a does er ether instrufflent e.,.iaeAeing a transfer of real property, the 

23 realty transfer eertifieate shall note ·,,·hether er not the transfer inel1,1aes a transfer ef water rights. If the 

24 realty transfer eertifieoto notes a transfer of ',Yater rights, the elerl( and reeerder shall 13revide sueh person 

25 the forffl preserieed unaer 86 2 4 23 for the transfer ef water rights. The reeordiRg of the deed er ether 

26 instruffient shall Aet ee aela•teEl beea1,1se ef the transfer of the water rights. 

27 (3) The e01,1Rt'( elerk and recorEler shall sens ta the departmeRt a list ef all transfers that invelve 

28 transfers of water ri!jhts. The list FR1,1st ee seRt eYSP( menth and FR1,1st include all transfers for the ffienth 

29 imffleaiately 13reeeaing the sate ef s1,1eFRittal te the de13artfflont. The list R'lust iReluae the naFRes and 

30 aaaresses of all 13artios to the traAsfor aREl a legal Eleseri13tien ef the loRd subjeet ta the traAsfer. A deed 

~na Legtslati11e council 
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3 

4 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

er iRstruFReRt eviEleReiR§ a traRsfer sf real preperty FRO;' Aet ee aeeepteEl for reeorElatioR ey ti'le eouAty elerl( 

aREl reoeraer witi'leut: 

(al a eert;,fieatioR freFR ti'le ElepartrneRt ti'iat tAe water ri§At traAsfer eertifieate aAEl foe Aa•;e eeeR 

reeeivea; or 

(13) a Rotari2eEl eertifieatioA OR a ElepartrneAt forFR si§ReEl ey all of tAe parties to the traAsaetieA that 

the traAsfer of real property Eloes Rot iAvolve the traRsfor of a ,,,.,ater ri§ht OA reeerEl with tAe ElepartrneAt." 

Seetien 4. SeetieA 86 2 126, MG/\, is aFReREleEl ta reaa: 

"86 2 126. Fee. {1) Ti'le sears ef Aatural reseurees aAEl eoAservatioA si'iall ey fl:lle preseriee a fee 

that will ee ne i'ligher thaR Reeessary te sever the eost to the aepartFReAt aAEl the eouAty elerl( □ Ra reeorEler 

iA of proeessing the traRsfer eertifieate. The fee FRust ee paia to the aepartFReAt at tAe tiFRe of filiRg of the 

water right traAsfer eerrifieate. 

{2} The fee FRust ee aepesitea iA the water rigi'lt appropriatien aeeeuRt pro•tiEleEl for in 86 2 318." 

Section 1. Section 85-2-232, MCA, is amended to read: 

"85·2-232. Availability of temporary preliminary or preliminary decree. ( 1) J.fil The water judge 

shall send to the department a copy of 8f1Y 2 temporary preliminary decree or preliminary decree issued for 

a basin, aAa the" 

(bl The water judge shall serve by mail a notice of availability of the temporary preliminary decree 

or preliminary decree to each person who has filed a claim of existing right within the decreed basin or to 

that person's successor as documented in the department's records. €lflEi 

(c) The water iudqe shall also serve by mail a notice of availability of the temporary preliminary 

decree or preliminary decree to the purchaser under contract for deed, as defined in 70-20-11 5, of property 

in connection with which a claim of existing right has been filed within the decreed basin" Of,ffi 

1.9.LJ.o. the Powder River basin, the water judge shall serve by mail a notice of availability of the 

temporary preliminary decree or preliminary decree to each person or to that person's successor as 

documented in the department's records, who has filed a declaration of an existing right. 

J.fil The water judge shall enclose with #le 2 notice required under subsections ( 1) (b) through ( 1 )(d) 

an abstract of the disposition of sueA persoA's the claimed or declared existing right of a person identified 

in this section or that person's successor as documented in the department's records. 

~na Leotslattve counclt 
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ill The notice of availability required under this section sfn:lll must also be served upon~ 

2 ill those issued or having applied for and not having been denied a permit to beneficially use water 

3 within the decreed basin pursuant to Title 85, chapter 2, part 3,~ 

4 Jill those granted a reservation within the decreed basin pursuant to 85-2-316,~ or 

5 .lilil other interested persons who request service of the notice from the water judge. 

6 J1.l The clerk or person designated by the water judge to mail the notice shall make a general 

7 certificate of mailing certifying that a copy of the notice has been placed in the United States mail, postage 

8 prepaid, addressed to each party required to be served notice of the temporary preliminary decree or 

9 preliminary decree. S1;e1, The certificate sRall Be )§_ conclusive evidence of sue aAs legal notice of entry 

1 0 of decree. 

11 mru Notice of the availability of a preliminary decree must also be published at least once each 

12 week for 3 consecutive weeks in at least three newspapers of general circulation wrn.m that cover the 

13 water division or divisions in which the decreed basin is located. This notice must be provided before the 

14 final decree for the basin is issued. 

15 ~ill Af+'f t,_ person may obtain a copy of the temporary preliminary decree or preliminary decree 

16 upon payment of a fee of $20 or the cost of printing, whichever is greater, to the water judge." 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

SeetieR a. eeotieA 86 2 31 Q, MG/\, is affieAses te Feas: 

"86 a 319. Pe,mit aetieR iR highl'I' appFOpFiated basiRs OF s1a1bbasins exee1Jtiens. (11 TRe 

legislatuFe ffia'I' B'I' law pFeeluse peFmit applieatieAs, eF tRe sepaFtffieAt ffia'f By FUle Fejeot perffiit 

a1313lieati0As eF ffiesify eF oensitien peFffiits issues iA a RigRI'; appropriates 13asiA er sul313asin. 

(21 A FUIB ffia'( be aseptes lalASBF tRiS seetieA eAly Uj39A a petition sigAeS B'y' at least 26% OF 10, 

',VRiGRelleF is less, sf tRe USBFS of wateF iA tRe seurne of supply witl'liA a BaSiA OF SUBBaSiA BF Uj30A petitiOA 

of tRe separtffioAt ef RealtR aAs eAvireAffiOAtal seieAees allegiAg fasts uAseF suBseotieA (2llsl. Tl'le petitieA 

ffiUSt Be in a feFffi as j3FeSGFiBBS By tRe sepaFtffieAt aAS ffiUSt alle§e fasts SROWiA§ tRat tRF9U§ROUt OF at 

oeFtaiA tiffies ef tRe 'fear or fer oertaiA BeAefioial 1c1ses: 

(a) tRere aFa AS unap13Fepriated •wa:t:ers iA 1:he souroe ef su13pl;1 ; 

(Bl ti'le Fi§Rts ef pFieF a1313re13riaters will 13e asYeFsely affeotes; 

(el furtReF uses will inteFfeFe umeasenaBly witR etReF planAes uses eF se11elo13ffieAts fer •A'RiGR a 

peFffiit Aas seen issues eF feF wAieA •,;ateF Aas seen FeseFves; m 
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(El) iR Hie ease of a petitioR filea BV tAe ElepartA1eRt of Aoalth aRa 0RvironA10Rtal seieReos: 

2 (i) tAo water E!Ualit~· of aR appropriator will Bo aEl\·orsol·r affoetoa BY tAo issuaReo of porA1its; 

3 (ii) furtAor use will Rot Be suBstantially in aeeorElanee .,.,.itA tA0 olassifieation of water set fer tAe 

4 soureo of supplv pursuant to 76 6 :301 (1 ); or 

5 (iii) tAe aBilitv of a ElisoAar§0 porA1itAolElor to satisf~· effluent liA1itatioRs of a porA1it issues in 

6 aeeoraanoo witA Title 76, eAaptor e, part 4, will BO aEl..,orsoly affoetoa B'f tAo issuaneo of perA1its. 

7 (:3) WitAin €l0 aays after suBA1ission of a petition, tAo aopartA1ont sAall: 

8 (al aen·,· tAo petition in wri,tin§, statin§ its reasons for eonial; 

9 (B) inforA1 tAo petitioners tAat tAo ElopartA1ont A1ust §.b.!ill stuEly tAo allo§ations h1rtAor eofero 

10 Elen~·ina er proeeeain§ furtAer .,.,.itA tAe petitioR; or 

11 (e) iRitiate ruleA1al(in§ proeeeElin§s in aeeoreaRee .,.,itA 2 4 :302 tAFOU§A 2 4 :306. 

12 (4) Title 2, eAapter 4, parts 1 tArou§A 4, §0vern ruleA1al(in§ prooeoEliR§S eenElueteEI uREler tAis 

1 3 soetion, oirnopt that in aeeition to tAe notieo reEjuiroFAonts of tAose parts, tAe Elepartment notiee of the 

14 rulemal1in§ Aoarin§ must BO puBlisAeEI at least onee in eaeA wee!( for a sueeessi11e weeks, not loss tAan ao 

15 Ela','S eoforo tAe Elate ef tAe AeariR§, in a newspaper of §eneral eireulation in tAo count-; or counties in wAieA 

16 tAe soureo is loeatoe. TAe Elepartment sAall serve BY mail a COP'!' of tAe notiee, not less tAan ao Elays 

17 Before tAe Aearin§, upon oaeA person or puBlie a§ono,,. l(ne.,.,·n froA1 tAe e1taA1inatien of tAo reoorEls of tAe 

18 Elopartmont to be a olaimant, appropriater, or pormitAeleor et water in the soureo. 

19 (6) TAe Elopartmont rna•r aeo,it rules ts implement tAe prn11isiens sf this seetien. 

20 (el PerA1it applieations for water for puelio AiaA·.-.·a·; oenstruetion er gevernrnent impesoEI 

21 roelarnation aeti\·itios TEMPORARY USES OF 'NATER NOT TO EXCEED 1 YEAR, WITH A MAXIMUM 

22 APPROPRIATlmj ~jQT TO EXCEED 10 AGRE FEET PER YEAR, are net suBjeet ta tAe pro•,·isiens ef tAis 

23 seetion unless tAo law or rule aeoatee aursuant to subseetion 11 l spooifieally pro-.·iaes tAat a permit FAav 

24 net Be issues for puelio AiEjAwav eonstru·otien er gevernment impesoEI reelamatien aetivitios TEMPORARY 

25 USES OF 1NATER." 

26 

27 

28 

29 

30 

~iEW SEGTlmL SeetioR 7. Repealer. Seotion Be 2 4:31, MG/\, is re,iealeEI. 

~iEVV SEGTIO~L SeotioR 3. Retreaotive applieaeilit'f. [Seotien 6 .?_] applies retrnaeti·,·ely, witAin tAe 

rneanina of 1 2 109, ta all ellistina le§islati\•e anEI aElministrati11e Basin olesuros. 
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2 

3 

4 

5 

NEW SECTION. Section 2. Effective Elates. (1 l [SeetieRS e, e, ORll 8 ORB tAiS seetien] are DATE. 

[THIS ACT] IS effective on passage and approval. 

(21 [SeotieRs 1 tlcirel:l§A 4 □All 71 are eHeetive J1:1ly 1, 1 QQe. 

-END-
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