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BY R UEST OF THE DEPARTMENT OF LABOR AND INDUSTRY 

4 

LC0091 .01 

5 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING CERTAIN LAWS RELATING TO UNEMPLOYMENT 

6 INSURANCE; REQUIRING UNEMPLOYMENT INSURANCE COVERAGE FOR ELECTION JUDGES; REQUIRING 

7 OUT-OF-STATE EMPLOYING UNITS TO FURNISH BUSINESS RECORDS IN STATE OR TO PAY FOR AN 

8 AUDIT OCCURRING OUTSIDE MONTANA; LIMITING THE USE OF PENAL TY AND INTEREST FUNDS TO 

9 THE DETECTION AND COLLECTION OF UNPAID TAXES AND BENEFIT OVERPAYMENTS AND FOR 

10 CERTAIN ADMINISTRATIVE COSTS; SUBJECTING LIABLE CORPORATE OFFICERS TO CIVIL ACTION AND 

11 LIEN; ESTABLISHING A PROFILING SYSTEM; ELIMINATING PENSION PLANS NEGOTIATED UNDER 

12 COLLECTIVE BARGAINING AGREEMENTS AS A DIRECT EMPLOYEE CONTRIBUTION; ESTABLISHING 

13 LIABILITY FOR LIMITED LIABILITY COMPANIES; AUTHORIZING ACCESS TO CERTAIN GOVERNMENTAL 

14 RECORDS; AUTHORIZING THE BOARD OF LABOR APPEALS TO CONDUCT HEARINGS AND APPEALS BY 

15 TELEPHONE OR VIDEOCONFERENCE; AMENDING SECTIONS 13-4-106, 39-51-201, 39-51-203, 

16 39-51-204, 39-51-603, 39-51-1105, 39-51-1109, 39-51-1301, 39-51-1303, 39-51-1304, 39-51-2104, 

17 39-51-2203, 39-51-2307, 39-51-2403, 39-51-2404, AND 39-51-2407, MCA; AND PROVIDING EFFECTIVE 

18 DATES AND AN APPLICABILITY DATE." 

19 

20 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

21 

22 Section 1. Section 13-4-106, MCA, is amended to read: 

23 "13-4-106. Compensation of judges. (1) Except as provided in subsection (2). election judges 

24 sffilM must be paid at the prevailing federal minimum wage for the number of hours worked during an 

25 election plus the number of hours spent at the instruction session. Mileage may be paid to election judges 

26 for attending instruction sessions. eloetieR jud!jos aFo OlEBFAf)t fFeFA uFteFA13le•;FABFtt iFtsuraReo ee\ ora!le fer 

27 sor-,iees 11erfermed 13ursuaFtt to tl=lio ol=la13to,. 

28 (2) The chief election judge may be paid at a rate higher than the other election judges and may 

29 be reimbursed for the actual expenses of transporting election materials. 

30 (3) The election administrator shall certify the amount due each election judge to the county 
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governing body as soon after an election as all records necessary for 51,ieH the certification are received." 

2 

3 Section 2. Section 39-51-201, MCA, is amended to read: 

4 "39-51-201. General definitions. As used in this chapter, unless the context clearly requires 

5 otherwise, the following definitions apply: 

6 ( 1) "Annual payroll" means the total amount of Wdges paid by an employer, regardless of the time 

7 of payment, for employment during a calendar year 

8 (2) "Base period" means the first~~ of the last #,,,e §. completed calendar quarters immediately 

9 preceding the first day of an individual's benefit year. However, in the case of a combined-wage claim 

1 O pursuant to the arrangement approved by the secretary of labor of the United States, the base period s-Ral+ 

11 be H1at is the period applicable under the unemployment law of the paying state. For an individual who fails 

12 to meet the qualifications of 39-51-2105 or a similar statute of another state~ because of a temporary 

13 total disability, as defined in 39-71-116, or a similar statute of another state or the United States, the base 

14 period means the first ~ ~ quarters of the last #,,,e §. quarters preceding the disability if a claim for 

15 unemployment benefits is filed within 24 months of the date on which the individual's disability was 

16 incurred. 

17 (3) "Benefits" means the money payments payable to an individual, as provided in this chapter, 

18 with respect to the individual's unemployment. 

1 9 (4) "Benefit year", with respect to any individual, means the 52-consecutive-week period beginning 

20 with the first day of the calendar week in which ~ the individual files a valid claim for benefits, except 

21 that the benefit year sRall ee il[ 53 weeks if filing a new valid claim would result in overlapping any quarter 

22 of the base year of a previously filed new claim. A subsequent benefit year may not be established until 

23 the expiration of the current benefit year. However, in the case of a combined-wage claim pursuant to the 

24 arrangement approved by the secretary of labor of the United States, the base period is the period 

25 applicable under the unemployment law of the paying state. 

26 (5) "Board" means the board of labor appeals provided for in Title 2, chapter 15, part 17. 

27 (6) "Calendar quarter" means the period of 3 consecutive calendar months ending on March 31, 

28 June 30, September 30, or December 31. 

29 (7) "Contributions" means the money payments to the state unemployment insurance fund required 

30 by this chapter but does not include assessments under 39-51-404(4). 
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1 (8) "Department" means the department of labor and industry provided for in Title 2, chapter 15, 

2 part 17. 

3 (9) "Employing unit" means any individual or organization, {including the state government, and 

4 any of its political subdivisions or instrumentalitiesl, i:lfl'f partnership, association, trust, estate, joint-stock 

5 company, insurance company, limited liability company that has filed with the secretary of state, or 

6 corporation, whether domestic or foreign, or the receiver, trustee in bankruptcy, trustee or the trustee's 

7 successor tl'lereef, or tfle legal representative of a deceased person WftieH that has or had in its employ one 

8 or more individuals performing services for it within this state, except as provided under 39-51-204( 1) (al 

9 and (1 )(b). All individuals performing services within this state for any employing unit WftieH that maintains 

1 0 two or more separate establishments within this state are considered to be employed by a single employing 

11 unit for all the purposes of this chapter. Each individual employed to perform or assist in performing the 

12 work of any agent or employee of an employing unit is deemed considered to be employed by Stt&R the 

13 employing unit for the purposes of this chapter, whether Stt&R the individual was hired or paid directly by 

14 Stt&R the employing unit or by ~ the agent or employee, provided that the employing unit has actual or 

15 constructive knowledge of the work. 

16 ( 10) "Employment office" means a free public employment office or branch thereof of an office 

17 operated by this state or maintained as a part of a state-controlled system of public employment offices 

18 or such other free public employment offices operated and maintained by the United States government 

19 or its instrumentalities as the department may approve. 

20 (11) "Fund" means the unemployment insurance fund established by this chapter to which all 

21 contributions and payments in lieu of contributions are required to be paid and from which all benefits 

22 provided under this chapter~ must be paid. 

23 ( 12) "Gross misconduct" means a criminal act, other than a violation of a motor vehicle traffic law, 

24 for which an individual has been convicted in a criminal court or has admitted or conduct wl=l+6A that 

25 demonstrates a flagrant and wanton disregard of and for the rights or title or interest of a fellow employee 

26 or the employer. 

27 (13) "Hospital" means an institution wl=l+6A that has been licensed, certified, or approved by the 

28 state as a hospital. 

29 ( 14} "Independent contractor" means an individual who renders service in the course of an 

30 occupation and: 
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1 (a) has been and will continue to be free from control or direction over the performance of the 

2 services, both under flis 2 contract and in fact; and 

3 (b) is engaged in an independently established trade, occupation, profession, or business. 

4 (15) (a) "Institution of higher education", for the purposes of this part, means an educational 

5 institution wl=fiefl that: 

6 (i) admits as regular students only individuals h2 ing a certificate of graduation from a high school 

7 or the recognized equivalent of 5t!ef\ a certificate; 

8 Iii) is legally authorized in this state to provide a program of education beyond high school; 

9 (iii) provides an educational program for which it awards a bachelor's or higher degree or provides 

1 0 a program wHiel=I that is acceptable for full credit toward 5t!ef\ a bachelor's or higher degree, a program of 

11 postgraduate or postdoctoral studies, or a program of training to prepare students for gainful employment 

12 in a recognized occupation; and 

13 (iv) is a public or other nonprofit institution. 

14 lb) Notwithstanding aAy ef tRe feregeiAg proYisieAs ef tRis subsection I 15){a). all eelle!Jes aAEI 

15 universities in this state are institutions of higher education for purposes of this part. 

16 ( 16) "State" includes, in addition to the states of the United States of America, the District of 

17 Columbia, Puerto Rico, the Virgin Islands, and the Dominion of Canada. 

18 ( 17) "Taxes" means contributions and assessments required under this chapter but does not include 

1 9 penalties or interest for past-due or unpaid contributions or assessments. 

20 118) "Unemployment insurance administration fund" means the unemployment insurance 

21 administration fund established by this chapter from which administrative expenses under this chapter sl=!all 

22 must be paid. 

23 (19) (a) "Wages" means all remuneration payable for personal services, including commissions and 

24 bonuses, the cash value of all remuneration payable in any medium other than cash, and backpay received 

25 pursuant to a dispute related to employment. The reasonable cash value of remuneration payable in any 

26 medium other than cash sl=!all must be estimated and determined iA aeeerElaAee witl=I pursuant to rules 

27 prescribed by the department. 

28 (bl The term "wages" does not include: 

29 (i) the amount of any payment made by the employer, if the payment was made under a plan 

30 established for the employees in general or for a specific class or classes of employees, to or on behalf of 
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1 the employee for: 

2 (A) retirement; 

3 (B) sickness or accident disability under a workers' compensation law; 

4 IC) medical and hospitalization expenses in connection with sickness or accident disability: or 

5 (D) death; 

6 Iii) remuneration paid by aA'f _!! county welfare office from public assistance funds for services 

7 performed at the direction and request of Stief½ the county welfare office; or 

8 (iii) employee expense reimbursements or allowances for meals, lodging, travel, subsistence, or 

9 other expenses, as set forth in department rules. 

10 (20) "Week" means a period of 7 consecutive calendar days ending at midnight on Saturday. 

11 (21) An individual's "weekly benefit amount" means the amount of benefits that the individual 

12 would be entitled to receive for 1 week of total unemployment." 

13 

14 Section 3. Section 39-51-203, MCA, is amended to read: 

15 "39-51-203. Employment defined. ( 1) "Employment", subject to other provisions of this section, 

16 means service by an individual, by a manager or member of a manager-managed limited liability company 

17 that has filed with the secretary of state, or by an officer of a corporation, including service in interstate 

18 commerce, performed for wages or under any contract of hire, written or oral, express or implied. 

19 (2) (a) The term "employment" includes an individual's entire service performed within or both 

20 within and withel:lt outside this state if: 

21 (i) the service is localized in this state; or 

22 (ii) the service is not localized in any state but some of the service is performed in this state and: 

23 (A) the base of operations or, if there is no base of operations, meA the place from which Stief½ the 

24 service is directed or controlled, is in this state; or 

25 (Bl the base of operations or the place from which Stief½ the service is directed or controlled is not 

26 in any state in which some part of the service is performed, but the individual's residence is in this state. 

27 (b) Service is considered to be localized within a state if: 

28 (i) the service is performed entirely within &t+ei=I the state; or 

29 (ii) the service is performed both within and withet:1t s1:1eh outside the state, but the service 

30 performed withel:lt st:1eh outside the state is incidental to the individual's service within the state,~ for 
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example, the out-of-state service is temporary or transitory in nature or consists of isolated transactions. 

2 (3) Service not covered under subsection (2) ef this seetien and performed entirely ,,..,ithelclt this 

3 outside the state with resf'leet te ne J'lart ef and on which contributions are neither required aoo nor paid 

4 under an unemployment insurance law of any other state or of the federal government is considered to be 

5 employment subject to this chapter if the individual performing ~ the services is a resident of this state 

6 and the department approves the election of the employi, g unit for whom~ the services are performed 

7 in order that the entire service of ~ the indi,,; 1 .al is considered to be employment subject to this 

8 chapter. 

9 (4) Service performed by an individual for wages is considered to be employment subject to this 

10 chapter lc!Aless ans until it is shown to the satisfaction of the department that the individual is an 

11 independent contractor. 

12 (5) The term "employment" includes service performed by an individual in the employ of this state 

13 or any of its instrumentalities (or in the employ of this state and one or more other states or their 

14 instrumentalities) for a hospital or institution of higher education located in this state. The term 

15 "employment" includes service performed by all individuals, including withelclt liFAitatiens those individuals 

16 who work for the state of Montana, its universities, any ef its eelle§es, public schools, components or units 

17 thereef of universities or public schools, or any local government unit and one or more other states or their 

1 8 instrumentalities or political subdivisions whose services are compensated by salary or wages. 

19 (6) The term "employment" includes service performed by an individual in the employ of a religious, 

20 charitable, scientific, literary, or educational organization. 

21 (7) (a) The term "employment" includes the service of an individual who is a citizen of the United 

22 States performed outside the United States, except in Canada, in the employ of an American employer, 

23 other than service WAieA that is considered employment under the provisions of subsection (2) e+-¼l=li6-

24 soetion or the parallel provisions of another state's law, if: 

25 (i) the employer's principal place of business in the United States is located in this state; 

26 (ii) the employer has no place of business in tho United States, but: 

27 (A) the employer is an individual who is a resident of this state; 

28 (B) the employer is a corporation WAieA that is organized under the laws of this state; or 

29 (C) the employer is a partnership or a trust and the number of tho partners or trustees who are 

30 residents of this state is greater than the number who are residents of any other state; or 
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1 (iii) none of the criteria of sootions subsections (7)(al(i) and I7)(a)(ii) of this subseetion are metL but 

2 the employer has elected coverage in this state or, the employer having failed to elect coverage in any 

3 state, the individual has filed a claim for benefits based on Stl€f¼ the service under the law of this state. 

4 (bl An "American employer", for purposes of this subsection ill, means a person who is: 

5 (i) an individual who is a resident of the United States; 

6 (ii) a partnership if two-thirds or more of the partners are residents of the United States; 

7 (iii) a trust if all of the trustees are residents of the United States; or 

8 (iv) a corporation organized under the laws of the United States or of any state." 

9 

10 Section 4. Section 39-51-204, MCA, is amended to read: 

11 "39-51-204. Exclusions from definition of employment. (1) The term "employment" does not 

12 include: 

13 (al agricultural labor, except as provided in 39-51-202(2). If an employer is otherwise subject to 

14 this chapter and has agricultural employment, all employees engaged in agricultural labor must be excluded 

15 from coverage under this chapter if the employer: 

16 (i) in any quarter or calendar year, as applicable, does not meet either of the tests relating to the 

1 7 monetary amount or number of employees and days worked, tor the subject wages attributable to 

18 agricultural labor; and 

19 (ii) keeps separate books and records to account for the employment of persons in agricultural labor. 

20 (bl household and domestic service in a private home, local college club, or local chapter of a 

21 college fraternity or sorority, except as provided in 39-51-202(3). If an employer is otherwise subject to 

22 this chapter and has domestic service employment, all employees engaged in domestic service must be 

23 excluded from coverage under this chapter if the employer: 

24 (i) does not meet the monetary payment test in any quarter or calendar year, as applicable, for the 

25 subject wages attributable to domestic service; and 

26 (ii) keeps separate books and records to account for the employment of persons in domestic service. 

27 (cl service performed as an officer or member of the crew of a vessel on the navigable waters of 

28 the United States; 

29 (dl service performed by an individual in the employ of that individual's son, daughter, or spouse 

30 and service performed by a child under the age of 21 in the employ of the child's father or mother; 

~na Leo/stative Council 
. 7 . 



54th Legislature LC0091.01 

1 (e) service performed in the employ of any other state or its political subdivisions or of the United 

2 States government or of an instrumentality of any other state or states or their political subdivisions or of 

3 the United States, except that national banks organized under the national banking law may not be entitled 

4 to exemption under this subsection and are subject to this chapter the same as state banks, provided that 

5 the service is excluded from employment as defined in section 3306(c)(7) of the Federal Unemployment 

6 Tax Act B't' seetioA 330e(el(71 of that aet; 

7 (f) service with respect to which unemplo :- ·,ent insurance is payable under an unemployment 

8 insurance system established by an act of cc,ngress, provided that the department shall enter into 

9 agreements with the proper agencies under an act of congress, which agreements become effective in the 

1 O manner prescribed in the Montana Administrative Procedure Act for the adoption of rules, to provide 

11 reciprocal treatment to individuals who have, after acquiring potential rights to benefits under this chapter, 

1 2 acquired rights to unemployment insurance under an act of congress or who have, after acquiring potential 

1 3 rights to unemployment insurance under the act of congress, acquired rights to benefits under this chapter; 

14 (gl services performed as a newspaper carrier or free-lance correspondent if the person performing 

15 the services or a parent or guardian of the person performing the services in the case of a minor has 

16 acknowledged in writing that the person performing the services and the services are not covered. As used 

17 in this subsection: 

18 (il "free-lance correspondent" is a person who submits articles or photographs for publication and 

1 9 is paid by the article or by the photograph; and 

20 (ii) "newspaper carrier" means a person who provides a newspaper with the service of delivering 

21 newspapers singly or in bundles. The term does not include an employee of the paper who, incidentally 

22 to the employee's main duties, carries or delivers papers. 

23 (hl services performed by real estate, securities, and insurance salespeople paid solely by 

24 commissions and without guarantee of minimum earnings; 

25 (il service performed in the employ of a school, eollef!O, or university if the service is performed 

26 by a student who is enrolled and is regularly attending classes at a school, eelle§e, or university or by the 

27 spouse of a student if the spouse is advised, at the time that the spouse commences to perform the 

28 service, that the employment of the spouse to perform the service is provided under a program to provide 

29 financial assistance to the student by the school, eelle§e, or university and that the employment will not 

30 be covered by any program of unemployment insurance; 

~na Legislative Council 
. 8. 



54th Legislature LC0091.01 

(j) service performed by an individual who is enrolled at a nonprofit or public educational institution, 

2 which normally maintains a regular faculty and curriculum and normally has a regularly organized body of 

3 students in attendance at the place where its educational activities are carried on, as a student in a full-time 

4 program taken for credit at an institution that combines academic instruction with work experience if the 

5 service is an integral part of the program and the institution has certified that fact to the employer, except 

6 that this subsection does not apply to service performed in a program established for or on behalf of an 

7 employer or group of employers; 

8 (k) service performed in the employ of a hospital if the service is performed by a patient of the 

9 hospital; 

10 (I) services performed by a cosmetologist who is licensed under Title 37, chapter 31, or a barber 

11 who is licensed under Title 37, chapter 30, and: 

12 (i) who has acknowledged in writing that the cosmetologist or barber is not covered by 

13 unemployment insurance and workers' compensation; 

14 (ii) who contracts with a cosmetology salon as defined in 37-31-101 or a barbershop as defined 

15 in 37-30-101, which contract must show that the cosmetologist or barber: 

16 (A) is free from all control and direction of the owner in the contract; 

17 (Bl receives payment for services from individual clientele; and 

18 (C) leases, rents, or furnishes all of the cosmetologist's or barber's own equipment, skills, or 

19 knowledge; and 

20 (iii) whose contract gives rise to an action for breach of contract in the event of contract termination 

21 (the existence of a single license for the cosmetology salon or barbershop may not be construed as a lack 

22 of freedom from control or direction under this subsection); 

23 (ml casual labor not in the course of an employer's trade or business performed in any calendar 

24 quarter, unless the cash remuneration paid for the service is $ 50 or more and the service is performed by 

25 an individual who is regularly employed by the employer to perform the service. "Regularly employed" 

26 means that the services are performed during at least 24 days in the same quarter. 

27 (n) employment of sole proprietors efL working members of a partnership, or members of a 

28 member-managed limited liability company that has filed with the secretary of state; 

29 (o) services performed for the installation of floor coverings if the installer: 

30 (i) bids or negotiates a contract price based upon work performed by the yard or by the job; 
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(ii) is paid upon completion of an agreed-upon portion of the job or after the job is completed; 

2 (iii) may perform services for anyone without limitation; 

3 (iv) may accept or reject any job; 

4 (v) furnishes substantially all tools and equipment necessary to provide the services; and 

5 (vi) works under a written contract that: 

6 (A) gives rise to a breach of contract action if th,. installer or any other party fails to perform the 

7 contract obligations; 

8 IB) states that the installer is not covered by unemployment insurance; and 

9 (C) requires the installer to provide a current workers' compensation policy or to obtain an 

1 O exemption from workers' compensation requirements. 

11 (2) !!.Employment.::. does not include elected public officials. 

12 (3) For the purposes of 39-51-203(6), the term "employment" does not apply to service performed: 

13 (a) in the employ of a church or convention or association of churches or an organization that is 

14 operated primarily for religious purposes and that is operated, supervised, controlled, or principally 

15 supported by a church or convention or association of churches; 

16 lb) by iH'K#V an ordained, commissioned, or licensed minister of a church in the exercise of the 

17 church's ministry or by a member of a religious order in the exercise of duties required by the order; 

18 (c) in a facility conducted for the purpose of carrying out a program of rehabilitation for individuals 

1 9 whose earning capacity is impaired by age or physical or mental deficiency or injury or providing 

20 remunerative work for individuals who, because of impaired physical or mental capacity, cannot be readily 

21 absorbed in the competitive labor market by an individual receiving rehabilitation or remunerative work; 

22 (di as part of an unemployment work-relief or work-training program assisted or financed in whole 

23 or in part by a federal agency or any agency of a state or political subdivision of the state by an individual 

24 receiving work relief or work training; or 

25 le) for a state prison or other state correctional or custodial institution by an inmate of that 

26 institution. 

27 (4) An individual found to be an independent contractor by the department under the terms of 

28 39-71-401 (3) is considered an independent contractor for the purposes of this chapter. An independent 

29 contractor is not precluded from filing a claim for benefits and receiving a determination pursuant to 

30 39-51-2402. 
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1 (5) This section does not apply to a state or local governmental entity or a nonprofit organization 

2 defined under section 501 (c)(3) of the Internal Revenue Code unless the service is excluded from 

3 employment as defined in the Federal Unemployment Tax Act." 

4 

5 Section 5. Section 39-51-603, MCA, is amended to read: 

6 "39-51-603. Employing unit to keep records and make reports. ( 1) Each employing unit shall keep 

7 true and accurate work records containing 5Yefl the information as that the department may prescribe. 

8 Those records SflaU must be open to inspection and audit and shall be se1bjeot to eein!J may be copied by 

9 the department or its authorized representative at any reasonable time and as often as may be necessary. 

1 O An employing unit that maintains its records outside Montana shall furnish a copy of those records to the 

11 department at the employing unit's expense or shall pay the department for the costs associated with 

1 2 conducting the audit outside Montana. 

13 (2) The department and the ehaiFff1an presiding officer of any appeal tribunal may require from any 

14 employing unit any sworn or unsworn reports with respect to persons employed by it Wffitffi that the 

15 department considers necessary te for the effective administration of this chapter. 

16 (3) Information thlJG eetained BF obtained from any individual under this chapter Sflall must, except 

17 to the individual claimant to the extent necessary for the proper presentation of a claim, be held confidential 

18 and Sflall may not be published or be open to public inspection, except to public employees in the 

19 performance of their public duties, in any manner revealing the individual's or employing unit's identity, but 

20 any claimant or~ the claimant's legal representative at a hearing before the board or appeal tribunal Sflall 

21 must be supplied with information from the records to the extent necessary for the proper presentation of 

22 flff7 the claim. 

23 (4) Any employee or member of the department who violates any provision of this section shall 

24 be fined not less than $20 or more than $200 or shall be imprisoned for not longer than 90 days, or both." 

25 

26 Section 6. Section 39-51-1105, MCA, is amended to read: 

27 "39-51-1105. Liability of corporate officers, managers, or members of limited liability company for 

28 taxes, penalties, and interest owed by corporation or company. ill When a corporation subject to 

29 Montana corporate law or a limited liability company has failed fails to file the annual corporation or 

30 company report with the Montana secretary of state as required by law, the department shall hold the 
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president, viee presiaent vice president, secretary, and treasurer or the managers of a manager-managed 

2 limited liability company jointly and severally liable for any taxes, penalties, and interest due for the period 

3 in which the corporation or company is delinquent in filing the annual corporation or company report. If 

4 the required annual corporation or compa!JY report is made and filed after the time specified, Stf€fl the 

5 officers or managers may not, on account of prior failure to make report, be held liable for the taxes, 

6 penalties, and interest thereafter accruing after making t! ,. report. 

7 (2) For determining liability for taxes, pew:: · 1s 1 and interest owed, a member-managed limited 

8 liability company must be treated as a partnerst11p, with liability for taxes, penalties, and interest owed 

9 extending to each member." 

10 

11 Section 7. Section 39-51-1109, MCA, is amended to read: 

12 "39-51-1109. Tax appeals -- procedure. A decision, determination, or redetermination of the 

13 department involving contribution liability, contribution rate, application for refund, employment status, or 

14 the charging of benefit payments to employers making payment in lieu of contributions is final unless an 

15 interested party entitled to notieo thereof applies for an appeal to an appeals referee notification submits 

16 a written appeal of the decision, determination, or redetermination. The appeal must be made in the same 

1 7 manner as provided in 39-51-2402 for the appeal of a decision relating to a claim for unemployment 

18 insurance benefits. Statutory rules of evidence and civil procedure do not apply to hearin€js in a hearing 

1 9 on the appeal. A hearing may be conducted by telephone or by videoconference. The decision of the 

20 appeals referee and any subsequent appeal therofroni must be made in tho same manner as prescribed in 

21 39-51-2403 through 39-51-2410." 

22 

23 Section 8. Section 39-51-1301, MCA, is amended to read: 

24 "39-51-1301. Penalty and interest on past-due taxes. ( 1) Taxes unpaid on the date on which they 

25 are due and payable, as provided by s1:10soetions 11) ane (2) of 39-51-1103 (1) and (2) and 39-51-1125, 

26 that are paid by the end of the month following the due date shall 00 are subject to a penalty assessment 

27 of $10 or 10% of the taxes due, whichever is greater. If the taxes are not paid by the end of the month 

28 following the due date, the employer shall 00 j_§_ subject to a penalty assessment of $15 or 15 % of the taxes 

29 due, whichever is greater. All past-due taxes ~ bear interest at the rate of 18% a year, to be prorated 

30 on a daily basis. 
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(2) A penalty of $40 sRa!t must be assessed whenever, as the result of a willful refusal of an 

2 employer to furnish wage information or pay taxes on time, the department issues a subpoena to oLtain 

3 wage information or makes a summary or jeopardy assessment pursuant to 39-51-1302. 

4 (3) There is an account in the federal special revenue fund. Penalties and interest collected under 

5 this section must be deposited in that account. Money deposited in that account and appropriated to the 

6 department may only be used by the department to administer this chapter, to fund a13prontis0shi13 

7 instruotion 13ro~raFAs 13ursuant to 39 6 103, and to detest including the detection and €elleet collection of 

8 unpaid taxes and overpayments of benefits to the extent that federal grant revenue is less than amounts 

9 appropriated for this purpose. Money in the account not appropriated for these purposes must be 

10 transferred by the department to the unemployment insurance trust fund at the end of each sionniuFA fiscal 

11 year. 

12 (4) When failure to pay taxes on time was not caused by willful intent of the employer, the 

13 department may abate the penalty and interest. 

14 (5) All money accruing to the unemployment insurance trust fund from interest and penalties 

15 collected on past-due taxes must be used solely for the payment of unemployment insurance benefits and 

16 may not be used for any other purpose." 

17 

18 Section 9. Section 39-51-1303, MCA, is amended to read: 

19 "39-51-1303. Collection of unpaid taxes by civil action. (1) If, after due notice, any employer, 

20 liable corporate officer. or liable member or manager of a limited liability company referred to in 39-51-1105 

21 defaults in any payment of taxes, penalties, or interest tharaan, the department may at its diseretion initiate 

22 a civil action in the name of the Montana department of laser and inaustry to collect the amount due, and 

23 the employer, liable corporate officer, or liable member or manager of a limited liability company referred 

24 to in 39-51-1105 adjudged in default shall pay the costs of ~ the action. 

25 (2) An action for the collection of taxes due must be brought within 5 years after the due date of 

26 ~ tho taxes or it is barred. 

27 (3) The department may pursue its remedy under either ti'lis saetion or 39-51-1304 or this section, 

28 or both." 

29 

30 Section 10. Section 39-51-1304, MCA, is amended to read: 

~na Legislative coundl 
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"39-51-1304. lien for payment of unpaid taxe,; -- levy and execution. ( 1) Unpaid taxes, including 

2 penalties and interest assessed thereon on unpaid taxes, have the effect of a judgment against the 

3 employer, liable corporate officer, or liable member or manager of a limited liability company referred to in 

4 39-51-1105, arising at the time stt€-fl th<'!.! t_he payments are due. The department may issue a certificate 

5 setting lorth ~tating the amount of pay moms due and direct··· q the clerk of the district court of any county 

6 of the state to enter the certificate as a judgment in the ci Ket pursuant to 25-9-301. From the time that 

7 the judgment is docketed, it becomes a lien upon all ,I and personal property of the employer. After the 

8 due process requirements of 39-51-1109 and 39 , 1 2403 have been satisfied, the department may enforce 

9 the judgment pursuant to Title 25, chapter 13, except that the department may enforce the judgment at 

10 any time within 10 years of the creation of tho lien. 

11 (2) The lien provided for in subt:.;;ct 1on 111 is not valid against any third party owning an interest 

12 in real or personal property against which the judgment is enforced if: 

13 (al the third party's interest is recorded prior to the entrance of the certificate as a judgment; and 

14 (b) the third party receives from the most recent grantor of the interest a signed affidavit stating 

1 5 that all taxes, penalties, and interest due from the grantor have been paid. 

16 (3) A grantor who signs and delivers an affidavit is subject to the penalties imposed by 39-51-3204 

17 if any part of it is untrue. Notwithstanding the provisions of 39-51-3204, the department may proceed 

18 against the employer, liable corporate officer, or liable member or manager of a limited liability company 

19 referred to in 39-51-1105 under this sP.otion Of 39-51-1303 or this section, or both, to collect the 

20 delinquent taxes, penalties, and interest. 

21 (4) The lien provided for in subsection ( 1) must be released upon payment in full of the unpaid 

22 taxes, penalties, and accumulated interest. The department may release or may partially release the lien 

23 upon partial payment or whenever the department determines that the release or partial release of the lien 

24 will facilitate the collection of unpaid taxes, penalties, or interest. The department may release the lien if 

25 it determines that the lien is unenforceabifi." 

26 

27 Section 11. Section 39-51-2104, MCA, is amended to read: 

28 "39-51-2104. General benefit eligibility conditions. ill An unemployed individual is eligible to 

29 receive benefits for any week of total unemployment within the individual's benefit year only if the 

30 department finds that the individual: 

~na Legislative Coundl 
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1 B+ifil has filed a claim at and has continued to report at an employment office in accordance with 

2 rules as that the department may prescribe, except that the department may by rule prescribe that in cases 

3 in which it finds the requirements oppressive or inconsistent with the purposes of this chapter, an 

4 unemployed individual may file a claim and report for work by mail or through other governmental agencies; 

5 f2+llil. is able to work, is available for work, and is seeking work. A claimant is not considered 

6 ineligible in any week of unemployment for failure to comply with the provisions of this subsection if the 

7 failure is~ because of: 

8 fal.ill an illness or disability that occurs after the claimant has registered for work and suitable work 

9 has not been offered to the claimant after the beginning of the illness or disability; or 

10 ™ilil enrollment as a student as provided in 39-51-2307. 

11 ~1.gl prior to the first week for which the individual is paid benefits, has been totally unemployed 

12 for a waiting period of 1 week. A week is not counted as a week of total unemployment for the purposes 

13 of this subsection: 

14 fal.ill if benefits have been paid for that week; 

15 ™ilil unless the individual was eligible for benefits during the week; 

16 fal.1ilil unless it occurs within the benefit year of the claimant; 

17 {fitful unless it occurs after benefits first could become payable to any individual under this chapter. 

18 {2) {a) The department shall establish a profiling system to identify individuals who are likely to 

19 exhaust their regular benefits and who are in need of reemployment services. 

20 (b) In addition to the requirements listed in subsection (1 ), an individual identified pursuant to 

21 subsection I 2)(a) may be required to participate in reemployment services in order to be eligible for 

22 unemployment benefits. 

23 (c) The requirement for participation in reemployment services may be waived if the department 

24 determines that: 

25 (i) the individual has completed reemployment services: or 

26 (ii) the individual's failure to participate in reemployment services is justifiable." 

27 

28 Section 12. Section 39-51-2203, MCA, is amended to read: 

29 "39-51-2203. Reduction of benefits because of amounts received from certain other sources. 11) 

30 An individual's weekly benefit amount must be reduced (but not below zero) by the amount that the 
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individual is receiving in the form of a gu,ernmenuil or other pension, retirement pay, annuity, or other 

2 similar periodic payment that is based on the previous work of the individual and that is reasonably 

3 attributable to the week if: 

4 (a) the payment is made under a ,•:an maintained or contributed to by a base-period or chargeable 

5 employer; and 

6 (b) except in the case of payments made under t Social Security Act or the Railroad Retirement 

7 Act, the services performed for the employer by the· vidual after the beginning of the base period or the 

8 remuneration for services affect eligibility for or t'. , amount of the pension, retirement pay, annuity, or other 

9 similar payment. 

10 (2) The reduction required by subs1 ction ( 1) does not apply in those instances in which the 

11 governmental or other pension, retiremer:t ;:iay, annuity, or other similar periodic payment is made from a 

12 fund to which the individual was required to make a direct contribution. A pension plan ne!jotiatee uneer 

13 a oolleefr;e ear9aining agreefflent is considered a direot eniployeo eontrieution uneer tRis seetion." 

14 

15 Section 13. Section 39-51-2307, MCA, is amended to read: 

16 "39-51-2307. Disqualification because of student status. ( 1) Except as provided in subsection 

17 (2) or (3), an individual is disqualified for benefits during the school year (within the autumn, winter, and 

18 spring seasons of the year) or the vacation periods within the school year or during any prescribed school 

19 term if the individual is a student regularly attending an established educational institution. 

20 (2) An individual attending an adult basic education class 20 hours a week or less while laid off 

21 from a job is not disqualified from receiving benefits if the individual is willing to return to work when 

22 notified. 

23 (3) An otherwise eligible individual may not be denied benefits for any week because the individual 

24 is in training approved by the department, nor may the individual be denied benefits with respect to any 

25 week in which the individual is in traininu approved by the department by reason of the application of 

26 provisions in 39-51-2304 or the applicat1•n of provisions in 39-51-210~Wll!l-" 

27 

28 Section 14. Section 39-51-2403. MCA, is amended to read: 

29 "39-51-2403. 9eeisioR Hearin_g_-- decision of appeals referee. Upon appeal of a determination or 

30 redetermination under 39-51-2402, an appeals referee shall hold a. hea[ing, which may be conducted by 

~na Legislative cour1c:t1 
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1 

2 

3 

4 

5 

6 

7 

telephone or by videoconference. After a tt"l_El hearing, aH the appeals referee shall promptly make findings 

and conclusions proA"ptly and ~-Wti+s-tMffiB+ affirm, ,nodily, or reverse the deputy's determination 

or redetermination. Each interested party Sffil+I JilUSt be Ql.Q_rTlJJJ!Y. furnished proA"ptly a copy of the decision 

and the supporting findings and conclusions. This decision ~be i_§_ final unless further review is initiated 

pursuant to 39-51-2404 within 10 days after Slffift notification was mailed to the interested party's 

last-known address, provided that sueA. Tile 1 0-d~ period may be extended for good cause." 

8 Section 15. Section 39-51-2404, MCA, is amended to read: 

9 "39-51-2404. Appeal to board procedure. Af+y An interested party who is dissatisfied with a 

1 O decision of an appeals referee is entitled to may appeal to the board. The department w+U shall promptly 

11 transmit all records pertinent to the appeal to the board. The appeal hearing may be conducted by 

12 telephone or by videoconference. When a decision is rendered by the board wi-tH and copies of St1eH the 

13 decision are mailed to all interested parties, including the department, that decision shall boooA"o ~ final 

14 unless an interested party requests a rehearing or initiates Judicial review by filing a petition in district court 

15 within 30 days of the date of mailing of the board's decision to His the party's last-known address." 

16 

17 Section 16. Section 39-51-2407, MCA, 1s amended to read: 

18 "39-51-2407. Procedure for disputed claims to be prescribed by regulation -- conduct of hearing 

19 or appeal. ill The manner in which disputed claims ~ must be presented, the reports thereon on 

20 disputed claims required from the claimant and from employers, and the conduct of hearings and appeals 

21 5flall must be in accordance with regulations prescribed by the department or the board tor determining the 

22 rights of the parties, whether or not StHlfl lb.Q regulations conform to common law or statutory rules of 

23 evidence and other technical rules or procedure. 

24 (2) A hearing or appeal may be conducted by telephone or by videoconterence." 

25 

26 NEW SECTION. Section 17. Access to governmental records. Upon request by the department, 

27 a state or local government agency, including the units of the university system, or a state or local 

28 government official or employee shall cooperate by supplying the department with information that would 

29 aid in the administration of this chapter. The department may use the information only for administration 

30 of this chapter. Any confidential information provided to the department remains confidential and may not 
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1 be published or open to public inspection unles;; specifically required in the performance of the employee's 

2 duties. 

3 

4 NEW SECTION. Section 18. Cnilification instruction. [Section 171 is intended to be codified as 

5 an integral part of Title 39, chapter 51, :,en 5, and the prov,,. uns of Title 39, chapter 51, apply to [section 

6 17]. 

7 

8 NEW SECTION. Section 19. Applicabil· ,y. [This act] applies to hearings or appeals requested on 

9 or after [the effective date of sections 1 1r,rudgh 10 and 12 through 191. 

10 

11 NEW SECTION. Section 20. Effective dates. ( 1) [Sections 1 through 10 and 12 through 19 and 

12 this section] are effective on passage and approval. 

13 (2) [Section 11] is effective October 1, 1995. 

14 END-

~na L0111statl11e r:oundf 
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STATE OF MONTANA - FISCAL NOTE 

Fiscal Note for HB0l00, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act revising certain laws relating to unemployment insurance; requiring unemployment 
insurance coverage for election judges; requiring out-of-state employing units to furnish 
business records in state or to pay for an audit occurring outside montana; limiting the 
use of penalty and interest funds to the detection and collection of unpaid taxes and 
benefit overpayments and for certain administrative costs; subjecting liable corporate 
officers to civil action and lien; establishing a profiling system; eliminating pension 
plans negotiated under collective bargaining agreements as a direct employee contribution; 
establishing liability for limited liability companies; authorizing access to certain 
governmental records; authorizing the Board of Labor Appeals to conduct heari: ~sand 
appeals by telephone or videoconference. 

This bill enacts various changes to statutes relating to unemployment insurance (referred 
to as "housekeeping bill"). These changes, if enacted, would: 
A. require unemployment insurance coverage for election judges; 
B. require out-of-state employing units to furnish business records in state or to pay 

for an audit occurring outside Montana; 
C. limit the use of penalty and interest (P&I) funds to unemployment insurance 

administration costs, and require an annual transfer of unappropriated P&I funds to 
the trust fund rather than a biennial transfer; 

D. subject liable corporate officers to civil action and lien; 
E. establish a profiling system; 
F. eliminate the treatment of employer-paid pension plans negotiated under collective 

bargaining agreements as the same as pension plans with direct employee 
contribution; 

G. establish liability for limited liability companies; 
H. authorize access to certain governmental records; and 
I. authorize the department and Board of Labor Appeals to conduct hearings and appeals 

by telephone or video conference. 

ASSUMPTIONS: 
1. The costs of implementing profiling (item E above) in the Montana UI program is to 

be covered by funding from the federal program. The estimated implementation cost 
totals $302,146 (the UI division's portion is $194,646 and the Job Service 
division's portion is $107,500). Funding is expected in the current year and is 
included in the budget amendment bill (HB4). It is further assumed that, because 
failure to participate in reemployment services will result in denial of benefits, 
all claimants who are selected by the profiling system for participation in 
"reemployment services• will participate. Even if a few do not participate, the 
impact on benefits and the trust fund would be minimal. 

2. To estimate (for item F) the amount of benefits paid solely due to the current law 
which allows employer-paid pensions negotiated by collective bargaining to be 
treated the same as pension plans with direct employee contribution, UI benefit 
claims filed from March 27, 1993 - December 31, 1993, were reviewed. The following 
assumptions are used to estimate FY96 and FY97 impact: 

(Continued) 
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a. That 46 claimants received benefits and no pension deduction occurred in 
the nine month period reviewed. The potential weekly deduction was 
calculated for each claim. 

b. That the duration of all claims would be 14.32 weeks (average claims 
duration for FY94). 

c. That for each case, the estimated weekly benefit reduction was multiplied 
times the weeks of duration and the results were added. The estimated 
deduction for the nine month period was $82,984. 

d. The annualized amount of the deduction would be $110,645. 

FISCAL IMPACT: 

Exoenditures: (the letter shown corresponds to the items listed above) 
A. There would be no fiscal impact resulting from the removal of language exempting 

election judges from UI coverage since notice was sent in 1991 to all county offices 
to continue reporting and paying UI taxes on election judges, as required by federal 
law. Failure to enact the legislation removing the UI coverage exemption for election 
judges brings the threat of federal sanctions for not being in compliance with federal 
requirements. Federal sanctions can include loss of the UI program's administrative 
funding and/or Montana employers may lose their state unemployment insurance tax 
credit, currently 5.4%, on their federal UI tax returns. 

B. There would be no expenditure impact resulting from requiring out-of-state employing 
units to furnish business records or pay for an out-of-state audit. The provision 
specifically places responsibility for providing records or paying the cost of an 
audit upon the out-of state employer. 

c. Although the bill would limit the use of Penalty and Interest funds, expenditures from 
the P&I account would continue to be subject to legislative appropriation. However, 
expenditures would be limited to UI program administrative costs and would no longer 
be allowed for apprenticeship instruction programs as has been the case since the 1991 
session. 

D. Collection of past due accounts will be absorbed in the present law base budget, 
E. The costs of implementing the federally-mandated profiling system are to be paid from 

moneys provided by the federal program. The agreement between the state and federal 
programs should be completed in the near future. Authority for FY95 is currently 
being requested in HB4 (budget amendment). 

F. Eliminating the deduction of pension plan payments of plans negotiated by collective 
bargaining from UI benefit payments would result in an estimated $110,645 decrease in 
benefits paid from the UI trust fund each year. Failure to enact the legislation 
removing language concerning pensions negotiated under collective bargaining also 
brings the threat of federal sanctions for not being in compliance with federal 
requirements. Federal sanctions can include loss of the UI program administrative 
funding and/or Montana employers may lose their state unemployment insurance tax 
credit, currently 5.4%, on their federal UI tax returns. 

G. The fiscal impact of inclusion of limited liability companies within UI coverage and 
tax liability is indeterminate because there is no historical data. The bill places 
the division policy in statute. In absence of statutory definitions, it is assumed 
that the policy would be applied, resulting in no fiscal impact. 

I. No fiscal impact is anticipated from enactment of the telephone hearings portion of 
this bill. Presently, the department conducts telephone hearings: however, a recent 
Supreme Court decision is likely to change that practice. Failure to enact the 
legislation authorizing telephone hearings could result in a change in the 
department/division method of conducting hearings. This legislation permits telephone 
hearings. Failure to pass this bill could result in increased expenditures for 
reimbursement of hearings officers travel expenses and automation costs. It is 
estimated that, if in-person hearings are necessary, an additional 1.00 FTE hearing 
officer would be required and the cost to the UI program would increase $89,283 in 
FY96 and $78,277 in FY97 ($30,942 salary and $58,341 (FY96)/$47,335 (FY97) increased 



operating expenses, especially travel costs) 
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UI benefit hearings will continue to be 

conducted in-person when the request is made early in the process, a hearings officer 
is available to travel, and the requester proves the need for an in-person hearing as 
opposed to a mere preference. This legislation is permissive in nature. Telephone 
hearings WILL NOT BECOME mandatory. 

Revenues: (the letter shown corresponds to the items listed on page 1): 

B. By requiring out-of-state employers to furnish records or pay for audits, additional 
out-of-state audits would be performed. Fiscal impact to the UI trust fund is 
indeterminate because the outcome of these audits cannot be predicted. The number of 
audits would not necessarily increase so a revenue increase cannot be predicted. 

C. Income to the P&I account (estimated at $230,000 annually for FY96 and FY97) is not 
changed by this legislation. The annual (rather than biennial) transfer of funds from 
the P&I account to the trust fund may reduce interest earnings of the P&I account and 
increase interest earnings of the trust fund. The impact to both accounts would be 
minimal. 

D. Subjecting liable corporate officers to civil action and liens is expected to increase 
the ability of the UI program to collect past due accounts receivables, thereby 
increasing income to the trust fund. Specific amounts are not known because the 
nature of future collection activities is not known. 

H. Implementation of the provision authorizing access to certain governmental records may 
prevent improper payments or result in the detection of some overpaid benefits, which 
would be returned to the UI trust fund. A recent audit by the Legislative Auditor's 
office indicated the need for authority to exchange information with other state and 
local agencies. 

Net Impact: 
(The net impact is shown for each item listed (A thru I) in the Description section on 
page 1 of this fiscal note. The net effect would occur in the UI trust fund balance. For 
item F, reduction in benefits results in an increase in UI trust fund balance.) 

Item related to: 
A. Coverage for election judges 
B. out-of-state audits 
C. Limit use of P&I funds 
D. Liable corporate officers 
E. Profiling system 
F. Pension pay treatment 
G. Limited liability companies 
H. Access to governmental records 
I. Telephone hearings 

Total 

FY96 
Difference 

0 

0 

0 
Indeter. Iner. 

0 

110,645 
0 
0 

Q 
110,645 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 

FY97 
Difference 

0 

0 

0 

Indeter. Iner. 
0 

110,645 
0 

0 

Q 
110,645 

The provisions of this bill collectively would result in a positive effect on the UI trust 
fund that would not in all likelihood be significant given that the balance of the trust 
fund is $106 million as of the end of CY 1994. 

By correcting those items in Montana statute that do not conform to federal requirements, 
Montana avoids the risk of sanctions that would have a high cost to Montana.! 
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HOUSE BILL NO. 100 

INTRODUCED BY MCKEE 

HB0100.02 

APPROVED BY COMMITTEE 
ON BUSINESS AND LABOR 

2 

3 

4 

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY 

5 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING CERTAIN LAWS RELATING TO UNEMPLOYMENT 

6 INSURANCE; REQUIRING UNEMPLOYMENT INSURANCE COVERAGE FOR ELECTION JUDGES; REQUIRING 

7 OUT-OF-STATE EMPLOYING UNITS TO FURNISH BUSINESS RECORDS IN STATE OR TO PAY FOR AN 

8 AUDIT OCCURRING OUTSIDE MONTANA; LIMITING THE USE OF PENALTY AND INTEREST FUNDS TO 

9 THE DETECTION AND COLLECTION OF UNPAID TAXES AND BENEFIT OVERPAYMENTS AND FOR 

10 CERTAIN ADMINISTRATIVE COSTS; SUBJECTING LIABLE CORPORATE OFFICERS TO CIVIL ACTION AND 

11 LIEN; ESTABLISHING A PROFILING SYSTEM; ELIMINATING PENSION PLANS NEGOTIATED UNDER 

12 COLLECTIVE BARGAINING AGREEMENTS AS A DIRECT EMPLOYEE CONTRIBUTION; ESTABLISHING 

13 LIABILITY FOR LIMITED LIABILITY COMPANIES; AUTHORIZING ACCESS TO CERTAIN GOVERNMENTAL 

14 RECORDS; AUTHORIZING THE BOARD OF LABOR APPEALS TO CONDUCT HEARINGS AND APPEALS BY 

15 TELEPHONE OR VIDEOCONFERENCE, WITH THE CONSENT OF BOTH PARTIES; PROVIDING THAT THE 

16 REDUCTION IN BENEFITS REQUIREMENT DOES NOT APPLY TO A PENSION COVERED BY SECTION 

17 501 (C)(9) OF THE INTERNAL REVENUE CODE; AMENDING SECTIONS 13-4-106, 39-51-201, 39-51-203, 

18 39-51-204, 39-51-603, 39-51-1105, 39-51-1109, 39-51-1301, 39-51-1303, 39-51-1304, 39-51-2104, 

19 39-51-2203, 39-51-2307, 39-51-2403, 39-51-2404, AND 39-51-2407, MCA; AND PROVIDING EFFECTIVE 

20 DATES AWBL AN APPLICABILITY DATE, AND A CONTINGENT TERMINATION DATE." 

21 

22 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

23 

24 Section 1. Section 13-4-106, MCA, is amended to read: 

25 "13-4-106. Compensation of judges. (1) Except as provided in subsection (2), election judges 

26 sl=tell must be paid at the prevailing federal minimum wage for the number of hours worked during an 

27 election plus the number of hours spent at the instruction session. Mileage may be paid to election judges 

28 for attending instruction sessions. ileotioA j1:1egos aFe oiIeFflpt fFBFfl UAOFflplo 1fFflBAt iAsuFaRoe ooyorage fer 

29 ser•vioos porforfflee purs1:1aRt to tt:lis et:lapter. 

30 (2) The chief election judge may be paid at a rate higher than the other election judges and may 

~n• Let1lslattve COundl 
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be reimbursed for the actual expenses of transporting election materials. 

2 (3) The election administrator shall certify the amount due each election judge to the county 

3 governing body as soon after an election as all records necessary for~ the certification are received." 

4 

5 Section 2. Section 39-51-201, MCA, is amended to read: 

6 "39-51-201. General definitions. As used in this chapter, unless the context clearly requires 

7 otherwise, the following definitions apply: 

8 ( 1) "Annual payroll" means the total amount of wages paid by an employer, regardless of the time 

9 of payment, for employment during a calendar year. 

1 0 (2) "Base period" means the first fetif 1 of the last #>re§ completed calendar quarters immediately 

11 preceding the first day of an individual's benefit year. However, in the case of a combined-wage claim 

1 2 pursuant to the arrangement approved by the secretary of labor of the United States, the base period ~ 

1 3 be that is the period applicable under the unemployment law of the paying state. For an individual who fails 

14 to meet the qualifications of 39-51-2105 or a similar statute of another state 61:1&-t& because of a temporary 

15 total disability, as defined in 39-71-116, or a similar statute of another state or the United States, the base 

16 period means the first fetif 1 quarters of the last #>re § quarters preceding the disability if a claim for 

17 unemployment benefits is filed within 24 months of the date on which the individual's disability was 

18 incurred. 

19 (3) "Benefits" means the money payments payable to an individual, as provided in this chapter, 

20 with respect to the individual's unemployment. 

21 (4) "Benefit year", with respect to any individual, means the 52-consecutive-week period beginning 

22 with the first day of the calendar week in which ~ the individual files a valid claim for benefits, except 

23 that the benefit year shall be il!. 53 weeks if filing a new valid claim would result in overlapping any quarter 

24 of the base year of a previously filed new claim. A subsequent benefit year may not be established until 

25 the expiration of the current benefit year. However, in the case of a combined-wage claim pursuant to the 

26 arrangement approved by the secretary of labor of the United States, the base period is the period 

27 applicable under the unemployment law of the paying state. 

28 (5) "Board" means the board of labor appeals provided for in Title 2, chapter 15, part 17. 

29 (6) "Calendar quarter" means the period of 3 consecutive calendar_ months ending on March 31, 

30 June 30, September 30, or December 31. 

~n~na Ler,lslattve coundl 
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I 7) "Contributions" means the money payments to the state unemployment insurance fund required 

2 by this chapter but does not include assessments under 39-51-404(4). 

3 (8) "Department" means the department of labor and industry provided for in Title 2, chapter 15, 

4 part 17. 

5 19) "Employing unit" means any individual or organization, iincluding the state government, and 

6 any of its political subdivisions or instrumentalitiesl, ~ partnership, association, trust, estate, Joint-stock 

7 company, insurance company, limited liability company that has filed with the secretary of state, or 

8 corporation, whether domestic or foreign, or the receiver, trustee in bankruptcy, trustee or the trustee's 

9 successor tl:lereef, or #=le legal representative of a deceased person wfliel:I that has or had in its employ one 

10 or more individuals performing services for it within this state, except as provided under 39-51-204( 1) (a) 

11 and (1 )(b). All individuals performing services within this state for any employing unit wfliel:I that maintains 

1 2 two or more separate establishments within this state are considered to be employed by a single-employing 

13 unit for all the purposes of this chapter. Each individual employed to perform or assist in performing the 

14 work of any agent or employee of an employing unit is aooffloEI considered to be employed by ~ the 

15 employing unit for the purposes of this chapter, whether ~ the individual was hired or paid directly by 

16 ~ the employing unit or by ~ the agent or employee, provided that the employing unit has actual or 

17 constructive knowledge of the work. 

18 ( 1 Ol "Employment office" means a free public employment office or branch tl:loreef of an office 

19 operated by this state or maintained as a part of a state-controlled system of public employment offices 

20 or such other free public employment offices operated and maintained by the United States government 

21 · or its instrumentalities as the department may approve. 

22 ( 11) "Fund" means the unemployment insurance fund established by this chapter to which all 

23 contributions and payments in lieu of contributions are required to be paid and from which all benefits 

24 provided under this chapter ~ must be paid. 

25 ( 12) "Gross misconduct" means a criminal act, other than a violation of a motor vehicle traffic law, 

26 for which an individual has been convicted in a criminal court or has admitted or conduct wfliel:I that 

27 demonstrates a flagrant and wanton disregard of and for the rights or title or interest of a fellow employee 

28 or the employer. 

29 ( 13) "Hospital" means an institution wfliel:I that has been licensed, certified, or approved by the 

30 state as a hospital. 
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( 14) "Independent contractor" means an individual who renders service in the course of an 

2 occupation and: 

3 (a) has been and will continue to be free from control or direction over the performance of the 

4 services, both under fii5 2 contract and in fact; and 

5 (bl is engaged in an independently established trade, occupation, profession, or business. 

6 ( 15) la) "Institution of higher education", for the purposes of this part, means an educational 

7 institution ~ that: 

8 Ii) admits as regular students only individuals having a certificate of graduation from a high school 

9 or the recognized equivalent of Sl:let· ,, certificate; 

1 O (ii) is legally authorized in this state to provide a program of education beyond high school; 

11 (iii) provides an educational program for which it awards a bachelor's or higher degree or provides 

12 a program~ that is acceptable for full credit toward S\:lefl a bachelor's or higher degree, a p·rogram of 

1 3 postgraduate or postdoctoral studies, or a program of training to prepare students for gainful employment 

14 in a recognized occupation; and 

15 (iv) is a public or other nonprofit institution. 

16 lb) Notwithstanding any ef ti=le foregoing pro•,isions of ti=lis subsection ( 15l(a), all solleges ana 

1 7 universities in this state are institutions of higher education for purposes of this part. 

18 I 16) "State" includes, in addition to the states of the United States of America, the District of 

19 Columbia, Puerto Rico, the Virgin Islands, and the Dominion of Canada. 

20 117) "Taxes" means contributions and assessments required under this chapter but does not include 

21 penalties or interest for past-due or unpaid contributions or assessments. 

22 I 18) "Unemployment insurance administration fund" means the unemployment insurance 

23 administration fund established by this chapter from which administrative expenses under this chapter Sf½al! 

24 must be paid. 

25 (19) (a) "Wages" means all remuneration payable for personal services, including commissions and 

26 bonuses, the cash value of all remuneration payable in any medium other than cash, and backpay received 

27 pursuant to a dispute related to employment. The reasonable cash value of remuneration payable in any 

28 medium other than cash Sf½al! must be estimated and determined in aeeoraanee '"'iti=I pursuant to rules 

29 prescribed by the department. 

30 lb) The term "wages" does not include: 
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(i) the amount of any payment made by the employer, if the payment was made under a plan 

2 established for the employees in general or for a specific class or classes of employees, to or on behalf of 

3 the employee for: 

4 IA) retirement; 

5 IB) sickness or accident disability under a workers' compensation law; 

6 IC) medical and hospitalization expenses in connection with ·sickness or accident disability; or 

7 (D) death; 

B (ii) remuneration paid by aflV 2 county welfare office from public assistance funds for services 

9 performed at the direction and request of St>eR the county welfare office; or 

10 (iii) employee expense reimbursements or allowances for meals, lodging, travel, subsistence, or 

11 other expenses, as set forth in department rules. 

12 (20) "Week" means a period of 7 consecutive calendar days ending at midnight on Saturday. 

13 (21) An individual's "weekly benefit amount" means the amount of benefits that the individual 

14 would be entitled to receive for 1 week of total unemployment." 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 3. Section 39-51-203, MCA, is amended to read: 

"39-51-203. Employment defined. ( 1) "Employment", subject to other provisions of this section, 

means service by an individual, by a manager or member of a manager-managed limited liability company 

that has filed with the secretary of state, or by an officer of a corporation, including service in interstate 

commerce, performed for wages or under any contract of hire, written or oral, express or implied. 

121 (al The term "employment" includes an individual's entire service performed within or both 

within and withe1,1t outside this state if: 

lil the service is localized in this state; or 

Oil the service is not localized in any state but some of the service is performed in this state and: 

(A) the base of operations or, if there is no base of operations, fflef½ the place from which 51:ieR the 

service is directed or controlled, is in this state; or 

(B) the base of operations or the place from which St>eR the service is directed or controlled is not 

in any state in which some part of the service is performed, but the individual's residence is in this state. 

(b) Service is considered to be localized within a state if: 

(i) the service is performed entirely within St>eR the state; or 

~na Le11lslt1tlve Coum:11 
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(ii) the service is performed both within and witha1:1t s1:1eh outside the state, but the service 

2 performed withe1:1t s1:1eh outside the state is incidental to the individual's service within the state,~ tor 

3 example, the out-of-state service is temporary or transitory in nature or consists of isolated transactions. 

4 (3) Service not covered under subsection (21 ef this seetieA and performed entirely withe1:1t this 

5 outside the state with resi:ieet ta Ra i:iart af and on which contributions are neither required aM nor paid 

6 under an unemployment insurance law of any other state or of the federal government is considered to be 

7 employment subject to this chapter if the individual performing StteH the services is a resident of this state 

8 and the department approves the election of the employing unit for whom StteH the services are performed 

9 in order that the entire service of StteH the individual is considered to be employment subject to this 

10 chapter. 

11 (4) Service performed by an individual for wages is considered to be employment subject to this 

12 chapter 1:1Aless aAa until it is shown to the satisfaction of the department that the individual is an 

13 independent contractor. 

14 (5) The term "employment" includes service performed by an individual in the employ of this state 

15 or any of its instrumentalities (or in the employ of this state and one or more other states or their 

16 instrumentalities) for a hospital or institution of higher education located in this state. The term 

17 "employment" includes service performed by all individuals, including withe1:1t liFAitatiaAs those individuals 

18 who work for the state of Montana, its universities, aAy ef its eelle!jes, public schools, components or units 

19 theFOef of universities or public schools, or any local government unit and one or more other states or their 

20 instrumentalities or political subdivisions whose services are compensated by salary or wages. 

21 (6) The term "employment" includes service performed by an individual in the employ of a religious, 

22 charitable, scientific, literary, or educational organization. 

23 (7) (a) The term "employment" includes the service of an individual who is a citizen of the United 

24 States performed outside the United States, except in Canada, in the employ of an American employer, 

25 other than service ~ that is considered employment under the provisions of subsection (2) ~ 

26 seetieA or the parallel provisions of another state's law, if: 

27 (i) the employer's principal place of business in the United States is located in this state; 

28 (ii) the employer has no place of business in the United States, but: 

29 (Al the employer is an individual who is a resident of this state; 

30 (B) the employer is a corporation Wflttffi that is organized under the laws of this state; or 

~~na Le11tstatl11e coundl 
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(C) the employer is a partnership or a trust and the number of the partners or trustees who are 

2 residents of this state is greater than the number who are residents of any other state; or 

3 (iii) none of the criteria of seetians subsections (7)(a)li) and (7)(a)(ii) at this sueseetien are met, but 

4 the employer has elected coverage in this state or, the employer having failed to elect coverage in any 

5 state, the individual has filed a claim for benefits based on 51:ief! the service under the law of this state. 

6 lb) An "American employer", for purposes of this subsection ill, means a person who is: 

7 (i) an individual who is a resident of the United States; 

8 Iii) a partnership if two-thirds or more of the partners are residents of the United States; 

9 (iii) a trust if all of the trustees are residents of the United States; or 

1 O (iv) a corporation organized under the laws of the United States or of any state." 

11 

12 Section 4. Section 39-51-204, MCA, is amended to read: 

13 "39-51-204. Exclusions from definition of employment. (1) The term "employment" does not 

14 include: 

15 (a) agricultural labor, except as provided in 39-51-202(2). If an employer is otherwise subject to 

16 this chapter and has agricultural employment, all employees engaged in agricultural labor must be excluded 

17 from coverage under this chapter if the employer: 

18 (i) in any quarter or calendar year, as applicable, does not meet either of the tests relating to the 

19 monetary amount or number of employees and days worked, for the subject wages attributable to 

20 agricultural labor; and 

21 (ii) keeps separate books and records to account for the employment of persons in agricultural labor. 

22 (b) household and domestic service in a private home, local college club, or local chapter of a 

23 college fraternity or sorority, except as provided in 39-51-202(3). If an employer is otherwise subject to 

24 this chapter and has domestic service employment, all employees engaged in domestic service must be 

25 excluded from coverage under this chapter if the employer: 

26 (i) does not meet the monetary payment test in any quarter or calendar year, as applicable, for the 

27 subject wages attributable to domestic service; and 

28 (ii) keeps separate books and records to account for the employment of persons in domestic service. 

29 (c) service performed as an officer or member of the crew of a vessel on the navigable waters of 

30 the United States; 

~na Ler,111/atlve coundl 
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(d) service performed by an individual in the employ of that individual's son, daughter, or spouse 

2 and service performed by a child under the age of 21 in the employ of the child's father or mother; 

3 (el service performed in the employ of any other state or its political subdivisions or of the United 

4 States government or of an instrumentality of any other state or states or their political subdivisions or of 

5 the United States, except that national banks organized under the national banking law may not be entitled 

6 to exemption under this subsection and are subject to this chapter the same as state banks, provided that 

7 the service is excluded from employment as defined in section 3306(c)(7) of the Federal Unemployment 

8 Tax Act sv seetion 330€i(e)(71 sf that aet; 

9 (fl service with respect to which unemployment insurance is payable under an unemployment 

1 0 insurance system established by an act of congress, provided that the department shall enter into 

11 agreements with the proper agencies under an act of congress, which agreements become effective in the 

12 manner prescribed in the Montana Administrative Procedure Act for the adoption of rules, to provide 

13 reciprocal treatment to individuals who have, after acquiring potential tights to benefits under this chapter, 

14 acquired rights to unemployment insurance under an act of congress or who have, after acquiring potential 

15 rights to unemployment insurance under the act of congress, acquired rights to benefits under this chapter; 

16 (g) services performed as a newspaper carrier or free-lance correspondent if the person performing 

17 the services or a parent or guardian of the person performing the services in the case of a minor has 

18 acknowledged in writing that the person performing the services and the services are not covered. As used 

19 in this subsection: 

20 (i) "free-lance correspondent" is a person who submits articles or photographs for publication and 

21 is paid by the article or by the photograph; and 

22 (ii) "newspaper carrier" means a person who provides a newspaper with the service of delivering 

23 newspapers singly or in bundles. The term does not include an employee of the paper who, incidentally 

24 to the employee's main duties, carries or delivers papers. 

25 (h) services performed by real estate, securities, and insurance salespeople paid solely by 

26 commissions and without guarantee of minimum earnings; 

27 (i) service performed in the employ of a school, eslle§e, or university if the service is performed 

28 by a student who is enrolled and is regularly attending classes at a school, eelle§e, or university or by the 

29 spouse of a student if the spouse is advised, at the time that the spouse commences to perform the 

30 service, that the employment of the spouse to perform the service is provided under a program to provide 

~na Leols/atl11e council 
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financial assistance to the student by the school, eellego, or university and that the employment will not 

2 be covered by any program of unemployment insurance; 

3 (jl service performed by an individual who is enrolled at a nonprofit or public educational institution, 

4 which normally maintains a regular faculty and curriculum and normally has a regularly organized body of 

5 students in attendance at the place where its educational activities are carried on, as a student in a full-time 

6 program taken for credit at an institution that combines academic instruction with work experience 1f the 

7 service is an integral part of the program and the institution has certified that fact to the employer, except 

8 that this subsection does not apply to service performed in a program established for or on behalf of an 

9 employer or group of employers; 

1 0 (k) service performed in the employ of a hospital if the service is performed by a patient of the 

11 hospital; 

12 Ill services performed by a cosmetologist who is licensed under Title 37, chapter 31, or a barber 

13 who is licensed under Title 37, chapter 30, and: 

14 (il who has acknowledged in writing that the cosmetologist or barber is not covered by 

15 unemployment insurance and workers' compensation; 

16 (ii) who contracts with a cosmetology salon as defined in 37-31-101 or a barbershop as defined 

17 in 37-30-101, which contract must show that the cosmetologist or barber: 

18 (Al is free from all control and direction of the owner in the contract; 

19 (Bl receives payment for services from individual clientole; and 

20 (Cl leases, rents, or furnishes all of the cosmetologist's or barber's own equipment, skills, or 

21 knowledge; and 

22 (iii) whose contract gives rise to an action for breach of contract in the event of contract termination 

23 (the existence of a single license for the cosmetology salon or barbershop may not be construed as a lack 

24 of freedom from control or direction under this subsection); 

25 (ml casual labor not in the course of an employer's trade or business performed in any calendar 

26 quarter, unless tho cash remuneration paid for tho service is $50 or more and the service is performed by 

27 an individual who is regularly employed by the employer to perform the service. "Regularly employed" 

28 means that the services are performed during at least 24 days in the same quarter. 

29 (n) employment of sole proprietors 91'• working members of a partnership, or members of a 

30 member-managed limited liability company that has filed with the secretary of state; 
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(o) services performed for the installation of floor coverings if the installer: 

2 (i) bids or negotiates a contract price based upon work performed by the yard 1r by the job; 

3 (iii is paid upon completion of an agreed-upon portion of the job or after the job Is completed; 

4 (iii) may perform services for anyone without limitation; 

5 (iv) may accept or reject any job; 

6 (vi furnishes substantially all tools and equipment necessary to provide the services; and 

7 (vii works under a written contract that: 

8 (A) gives rise to a breach of contract action if the installer or any other party fails to perform the 

9 contract obligations; 

1 0 (B) states that the installer is not covered by unemployment insurance; and 

11 (Cl requires the installer to provide a current workers' compensation policy or to obtain an 

12 exemption from workers' compensation requirements. 

13 (2) .!!.Employment.!!. does not include elected public officials. 

14 (3) For the purposes of 39-51-203(6), the term "employment" does not apply to service performed: 

15 (al in the employ of a church or convention or association of churches or an organization that is 

16 operated primarily for religious purposes and that is operated, supervised, controlled, or principally 

1 7 supported by a church or convention or association of churches; 

18 (bl by~ an ordained, commissioned, or licensed minister of a church in the exercise of the 

19 church's ministry or by a member of a religious order in the exercise of d.uties required by the order; 

20 (cl in a facility conducted for the purpose of carrying out a program of rehabilitation for individuals 

21 whose earning capacity is impaired by age or physical or mental deficiency or injury or providing 

22 remunerative work for individuals who, because of impaired physical or mental capacity, cannot be readily 

23 absorbed in the competitive labor market by an individual receiving rehabilitation or remunerative work; 

24 (di as part of an unemployment work-relief or work-training program assisted or financed in whole 

25 or in part by a federal agency or any agency of a state or political subdivision of the state by an individual 

26 receiving work relief or work training; or 

27 (el for a state prison or other state correctional or custodial institution by an inmate of that 

28 institution. 

29 (41 An individual found to be ,m independent contractor by the department under the terms of 

30 39-71-401131 is considered an independent contractor for the purposes of this chapter. An independent 
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contractor is not precluded from filing a claim for benefits and receiving a determination pursuant to 

2 39-51-2402. 

3 15) This section does not apply to a state or local governmental entity or a nonprofit organization 

4 defined under section 501 lc)(3) of the Internal Revenue Code unless the service is excluded from 

5 employment as defined in the Federal Unemployment Tax Act." 

6 

7 Section 5. Section 39-51-603, MCA, is amended to read: 

8 "39-51-603. Employing unit to keep records and make reports. ( 1) Each employing unit shall keep 

9 true and accurate work records containing 51:¾eft the information a& that the department may prescribe. 

1 0 Those records ~- must be open to inspection and audit and sl'lall Ile s1,11ljeet to lleiAg may be copied by 

11 the department or its authorized representative at any reasonable time and as often as may be necessary. 

12 An employing unit that maintains its records outside Montana shall furnish a copy of those records to the 

13 department at the employing unit's expense or shall pay the department for the costs associated with 

14 conducting the audit outside Montana. 

15 (2) The department and the el=lairFRaA presiding officer of any appeal tribunal may require from any 

16 employing unit any sworn or unsworn reports with respect to persons employed by it ~ that the 

1 7 department considers necessary t& for the effective administration of this chapter. 

18 13) Information t1'11,1s elltaiAea or obtained from any individual under this chapter~ must, except 

19 to the individual claimant to the extent necessary for the proper presentation of a claim, be held confidential 

20 and ~ may not be published or be open to public inspection, except to public employees in the 

21 performance of their public duties, in any manner revealing the individual's or employing unit's identity, but 

22 any claimant or !ati& the claimant's legal representative at a hearing before the board or appeal tribunal~ 

23 must be supplied with information from the records to the extent necessary for the proper presentation of 

24 l:li6 the claim. 

25 (4) Any employee or member of the department who violates any provision of this section shall 

26 be fined not less than $20 or more than $200 or shall be imprisoned for not longer than 90 daysL or both." 

27 

28 Section 6. Section 39-51-1105, MCA, is amended to read: 

29 "39-51-1105. Liability of corporate officers, managers, or members of limited liability company for 

30 taxes, penalties, and interest owed by corporation or company. ill When a corporation subject to 

~n• Llllllslat/1111 councfl 
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Montana corporate law or a limited liability company has failoel fails to file the annual corporation or 

company report with the Montana secretary of state as required by lawL the departm,rnt shall hold the 

president, viee presiEleRt vice president, secretary, and treasurer or the managers of a manager-managed 

limited liability company jointly and severally liable for any taxes, penalties, and interest due for the period 

in which the corporation or company is delinquent in filing the annual corporation or company report. If 

the required annual corporation or company report is made and filed after the time specified, Stt€fl the 

officers or managers may not, on account of prior failure to make report, be held liable for the taxes, 

penalties, and interest thereafter accruing after making the report. 

12) For determining liability for taxes, penalties, and interest owed, a member-managed limited 

liability company m·ust be treated as a partnership, with liability for taxes, penalties, and interest owed 

extending to each member." 

Section 7. Section 39-51-1109, MCA, is amended to read: 

"39-51-1109. Tax appeals -- procedure. A decision, determination, or redetermination of the 

department involving contribution liability, contribution rate, application for refund, employment status, or 

the charging of benefit payments to employers making payment in lieu of contributions is final unless an 

interested party entitled to Aotioe thereof applies for an appeal to OR appeals referee notification submits 

a written appeal of the decision, determination, or redetermination. The appeal must be made in the same 

manner as provided in 39-51-2402 for the appeal of a decision relating to a claim for unemployment 

insurance benefits. Statutory rules of evidence and civil procedure do not apply to heariAgs in a hearing 

on the appeal. A hearing may be conducted by telephone or by· videoconference. The decision of the 

appeals referee and any subsequent appeal thorofroA'I must be made in the same manner as prescribed in 

39-51-2403 through 39-51-2410." 

Section 8. Section 39-51-1301, MCA, is amended to read: 

"39-51-1301. Penalty and interest on past-due taxes. ( 1) Taxes unpaid on the date on which they 

are due and payable, as provided by s1a1eseotieRs ( 1) anel (2) of 39-51- 1103 I1 l and (2l and 39-51-1125, 

that are paid by the end of the month following the due date shall 130 Bre subject to a penalty assessment 

of $ 10 or 10% of the taxes due, whichever is greater. If the taxes are not paid by the end of the month 

following the due date, the employer shall 13o i§. subject to a penalty assessment of $ 1 5 or 15 % of the taxes 
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due, whichever is greater. All past-due taxes~ bear interest at the rate of 18% a year, to be prorated 

on a daily basis. 

(2) A penalty of $40 ~ must be assessed whenever, as the result of a willful refusal of an 

employer to furnish wage information or pay taxes on time, the department issues a subpoena to obtain 

wage information or makes a summary or jeopardy assessment pursuant to 39-51 -1 302. 

(3) There is an account in the federal special revenue fund. Penalties and interest collected under 

this section must be deposited in that account. Money deposited in that account and appropriated to the 

department may only be used by the department to administer this chapter, te h;Re apfireRtieeship 

iRsHustieR pre§raffis pursuaRt W 39 6 193, aRe te eeteet including the detection and eelleet collection of 

unpaid taxes and overpayments of benefits to the extent that federal grant revenue is less than amounts 

appropriated for this purpose. Money in the account not appropriated for these purposes must be 

transferred by the department to the unemployment insurance trust fund at the end of each eieRRiuFfl fiscal 

year. 

(4) When failure to pay taxes on time was not caused by willful intent of the employer, the 

department may abate the penalty and interest. 

(5) All money accruing to the unemployment insurance trust fund from interest and penalties 

collected on past-due taxes must be used solely for the payment of unemployment insurance benefits and 

may not be used for any other purpose." 

Section 9. Section 39-51-1303, MCA, is amended to read: 

"39-51-1303. Collection of unpaid taxes by civil action. (1) If, after due notice, any employer. 

liable corporate officer, or liable member or manager of a limited liability company referred to in 39-51-1105 

defaults in any payment of taxes, penalties, or interest thereeA, the department may at its eiseretieR initiate 

a civil action in the name of the I\AeRtaRa department ef laser ane inelustry to collect the amount due, and 

the employer, liable corporate officer. or liable member or manager of a limited liability company referred 

to in 39-51-1105 adjudged in default shall pay the costs of~ the action. 

( 2) An action for the collection of taxes due must be brought within 5 years after the due date of 

~ the taxes or it is barred. 

(3) The department may pursue its remedy under either this seetien er 39-51-1304 or this section, 

or both." 
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Section 10. Section 39-51-1304, MCA, is amended to read: 

2 "39-51-1304. Lien for payment of unpaid taxes -- levy and execution. / 1) Unpa:d taxes, including 

3 penalties and interest assessed tl=lereeA on unpaid taxes, have the effect of a Judgment against the 

4 employer, liable corporate officer, or liable member or manager of a limited liability company referred to in 

5 39-51-1105, arising at the time 5tl€R that the payments are due. The department may issue a certificate 

6 settiA§ JertR stating the amount of payments due and directing the clerk of the district court of any county 

7 of the state to enter the certificate as a judgment in the docket pursuant to 25-9-301. From the time that 

8 the judgment is docketed, it becomes a lien upon all real and personal property of the employer. After the 

9 due process requirements of 39-51-1109 and 39-51-2403 have been satis;,ed, the department may enforce 

1 O the judgment pursuant to Title 25, chapter 13, except that the department may enforce the judgment at 

11 any time within 10 years of the creation of the lien. 

12 (2) The lien provided for in subsection / 1) is not valid against any third party owning an interest 

13 in real or personal property against which the judgment is enforced if: 

14 (a) the third party's interest is recorded prior to the entrance of the certificate as a judgment; and 

15 (b) the third party receives from the most recent grantor of the interest a signed affidavit stating 

16 that all taxes, penalties, and interest due from the grantor have been paid. 

17 (3) A grantor who signs and delivers an affidavit is subject to the penalties imposed by 39-51-3204 

18 if any part of it is untrue. Notwithstanding the provisions of 39-51-3204, the department may proceed 

19 against the employer, liable corporate officer, or liable member or manager of a limited liability company 

20 referred to in 39-51-1105 under tl=lis seotioA or 39-51-1303 or this section, or both, to collect the 

21 delinquent taxes, penalties, and interest. 

22 (4) The lien provided for in subsection (1) must be released upon payment in full of the unpaid 

23 taxes, penalties, and accumulated interest. The department may release or may partially release the lien 

24 upon partial payment or whenever the department determines that the release or partial release of the lien 

25 will facilitate the collection of unpaid taxes, penalties, or interest. The department may release the lien if 

26 it determines that the lien is unenforceable." 

27 

28 Section 11. Section 39-51-2104, MCA, is amended to read: 

29 "39-51-2104. General benefit eligibility conditions. ill An unemployed individual is eligible to 

30 receive benefits for any week of total unemployment within the individual's benefit year only if the 
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department finds that the individual: 

2 +4-Hfil has filed a claim at and has continued to report at an employment office In accordance with 

3 rules as that the department may prescribe, except that the department may by rule prescribe that in cases 

4 in which it finds the requirements oppressive or inconsistent with the purposes of this chapter, an 

5 unemployed individual may file a claim and report for work by mail or through other governmental agencies; 

6 Q+J.Ql is able to work, is available for work, and is seeking work. A claimant is not considered 

7 ineligible in any week of unemployment for failure to comply with the provisions of this subsection if the 

8 failure is Ell:ie4e because of: 

9 fa¼ill an illness or disability that occurs after the claimant has registered for work and suitable work 

1 0 has· not been offered to the claimant after the beginning of the illness or disability; or 

11 AAilil enrollment as a student as provided in 39-51-2307. 

12 ~ill prior to the first week for which the individual is paid benefits, has been totally unemployed 

13 for a waiting period of 1 week. A week is not counted as a week of total unemployment for the purposes 

14 of this subsection: 

1 5 +a¼ill if benefits have been paid for that week; 

16 AAilil unless the individual was eligible for benefits during the week; 

17 feHilil unless it occurs within the benefit year of the claimant; 

18 {4H_j_yJ_ unless it occurs after benefits first could become payable to any individual under this chapter. 

19 (2! (al The department shall establish a profiling system to identify individuals who are likely to 

20 exhaust their regular benefits and who are in need of reemployment services. 

21 (bl In addition to the requirements listed in subsection ( 1 ), an individual identified pursuant to 

22 subsection (2}(a) may be required to participate in reemployment services in order to be eligible for 

23 unemployment benefits. 

24 (c) The requirement for participation in reemployment services may be waived if the department 

25 determines that: 

26 (i) the individual has completed reemployment services; or 

27 (iii the individual's failure to participate in reemployment services is justifiable." 

28 

Section 12. Section 39-51-2203, MCA, is amended to read: 29 

30 "39-51-2203. Reduction of benefits because of amounts received from certain other sources. ( 1) 
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An individual's weekly benefit amount must be reduced (but not below zero) by the amount that the 

2 individual is receiving in the form of a governmental or other pension, retirement pay, annuity, or other 

3 similar periodic payment that is based on the previous work of the individual and that is reasonably 

4 attributable to the week if: 

5 (al the payment is made under a plan maintained or contributed to by a base-period or chargeable 

6 employer; and 

7 (b) except in the case of payments made under the Social Security Act or the Railroad Retirement 

8 Act, the services performed for the employer by the individual after the beginning of the base period or the 

9 remuneration for services affect eligibility for or the amount of the pension, retirement pay, annuity, or other 

10 similar payment. 

11 (2) The reduction required by subsection ( 1) does not apply in those instances in which the 

12 governmental or other pension, retirement pay, annuity, or other similar periodic payment is made from a 

13 fund to which the individual was required to make a direct contribution. A 13eAsieA 13laA Ae!'jetiatee 1:1neer 

14 a eelleetiYe ear!'jainiA!'l a!'jreernent is oonsieeroa a airoet ern13loyee e0Atrie1:1tion 1:1Aeer this seetion. 

15 (3) THE REDUCTION REQUIRED BY SUBSECTION ( 1) DOES NOT APPLY TO A PENSION COVERED 

16 BY SECTION 501(C)l9) OF THE INTERNAL REVENUE CODE." 

17 

18 Section 13. Section 39-51-2307, MCA, is amended to read: 

19 "39-51-2307. Disqualification because of student status. ( 1 l Except as provided in subsection 

20 (21 or (3), an individual is disqualified for benefits during the school year (within the autumn, winter, and 

21 spring seasons of the year) or the vacation periods within the school year or during any prescribed school 

22 term if the individual is a student regularly attending an established educational institution. 

23 (2) An individual attending an adult basic education class 20 hours a week or less while laid off 

24 from a job is not disqualified from receiving benefits if the individual is willing to return to work when 

2 5 notified. 

26 (3) An otherwise eligible individual may not be denied benefits for any week because the individual 

27 is in training approved by the department, nor may the individual be denied benefits with respect to any 

28 week in which the individual is in training approved by the department by reason of the application of 

29 provisions in 39-51-2304 or the application of provisions in 39-51-21 O~i.1.1.(Ql." 

30 
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- 16 - HB 100 



54th Legislature HB0100.02 

Section 14. Section 39-51-2403, MCA, is amended to read: 

2 "39-51-2403. geoioioR Hearing -- decision of appeals referee. Upon appeal of a determination or 

3 redetermination under 39-51-2402, an appeals referee shall hold a hearing, which may be conducted by 

4 telephone or by videoconference, WITH THE CONSENT OF BOTH PARTIES. After a the hearing, i:lf< the 

5 appeals referee shall promptly make findings and conclusions 13reR'l13tl1( and eR the sasis tReresf affirm, 

6 modify, or reverse the deputy's determination or redetermination. Each interested party SRaU must be 

7 promptly furnished 13rsR'lptlv a copy of the decision and the supporting findings and conclusions. This 

8 decision shall bell! final unless further review is initiated pursuant to 39-51-2404 within 10 days after~ 

9 notification was mailed to the interested party's last-known address, pre\·ieeEI that s1c1eh. The 10-day oeriod 

10 may be extended for good cause." 

11 

12 Section 15. Section 39-51-2404, MCA, is amended to read: 

13 "39-51-2404. Appeal to board procedure. Aw; An interested party who is dissatisfied with a 

14 decision of an appeals referee is eRtitleEI te may appeal to the board. The department will shall promptly 

15 transmit all records pertinent to the appeal to the board. The appeal hearing may be conducted by 

16 telephone or by videoconterence. WITH THE CONSENT OF BOTH PARTIES. When a decision is rendered 

1 7 by the board witfl and copies of S\:leR the decision are mailed to all interested parties, including the 

18 department, that decision sRall aeeeR'le i.§. final unless an interested party requests a rehearing or initiates 

19 judicial review by filing a petition in district court within 30 days of the date of mailing of the board's 

20 decision to ms the party's last-known address." 

21 

22 Section 16. Section 39-51-2407, MCA, is amended to read: 

23 "39-51-2407. Procedure for disputed claims to be prescribed by regulation -- conduct of hearing 

24 or appeal. ill The manner in which disputed claims ~ must be presented, the reports thereeA on 

25 disputed claims required from the claimant and from employers, and the conduct of hearings and appeals 

26 SRaU must be in accordance with regulations prescribed by the department or the board for determining the 

27 rights of the parties, whether or not S\:leR ltle. regulations conform to common law or statutory rules of 

28 evidence and other technical rules or procedure. 

29 (2) A hearing or appeal may be conducted by telephone or by videoconference. WITH THE 

30 CONSENT OF BOTH PARTIES." 

~na Leglslatlve count:Jt 
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NEW SECTION. Section 17. Access to governmental records. Upon request by the department, 

2 a state or local government agency, including the units of the university system, or a state or local 

3 government official or employee shall cooperate by supplying the department with information that would 

4 aid in the administration of this chapter. The department may use the information only for administration 

5 of this chapter. Any confidential information provided to the department remains confidential and may not 

6 be published or open to public inspection unless specifically required in the performance of the employee's 

7 duties. 

8 

9 NEW SECTION. Section 18. Codification instruction. [Section 17] is intended to be codified as 

1 O an integral part of Title 39, chapter 51, part 5, and the provisions of Title 39, chapter 51, apply to [section 

11 17]. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

NEW SECTION. Section 19. Applicability. [This act] applies to hearings or appeals requested on 

or after [the effective date of sections 1 through 10 and 12 through 19]. 

NEW SECTION. Section 20. Effective dates. (1) [SECTION 1 j IS EFFECTIVE JANUARY 1, 1996. 

ill [Sections + 2, through 10 and 12 through 19L-£1..,_ and this section] are effective on passage 

and approval. 

f-2-tQl [Section 111 is effective October 1, 1995. 

NEW SECTION. SECTION 21. CONTINGENT TERMINATION. IF 26 U.S.C. 3304 IS AMENDED TO 

NO LONGER REQUIRE THAT ELECTION JUDGES RECEIVE UNEMPLOYMENT INSURANCE COVERAGE, 

THEN [SECTION 1 OF THIS ACT] TERMINATES ON THE DATE ON WHICH THE U.S.C. AMENDMENT IS 

EFFECTIVE. 

-END-
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3 

4 

HOUSE BILL NO. 100 

INTRODUCED BY MCKEE 

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY 

HB0100.03 

5 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING CERTAIN LAWS RELATING TO UNEMPLOYMENT 

6 INSURANCE; REQUIRING UNEMPLOYMENT INSURANCE COVERAGE FOR ELECTION JUDGES; REQUIRING 

7 OUT-OF-STATE EMPLOYING UNITS TO FURNISH BUSINESS RECORDS IN STATE OR TO PAY FOR AN 

8 AUDIT OCCURRING OUTSIDE MONTANA; LIMITING THE USE OF PENALTY AND INTEREST FUNDS TO 

9 THE DETECTION AND COLLECTION OF UNPAID TAXES AND BENEFIT OVERPAYMENTS AND FOR 

10 CERTAIN ADMINISTRATIVE COSTS; SUBJECTING LIABLE CORPORATE OFFICERS TO CIVIL ACTION AND 

11 LIEN; ESTABLISHING A PROFILING SYSTEM; ELIMINATING PENSION PLANS NEGOTIATED UNDER 

12 COLLECTIVE BARGAINING AGREEMENTS AS A DIRECT EMPLOYEE CONTRIBUTION; ESTABLISHING 

13 LIABILITY FOR LIMITED LIABILITY COMPANIES; AUTHORIZING ACCESS TO CERTAIN GOVERNMENTAL 

14 RECORDS; AUTHORIZING THE BOARD OF LABOR APPEALS TO CONDUCT HEARINGS AND APPEALS BY 

15 TELEPHONE OR VIDEOCONFERENCE, WITM Tl-IE GO~ISE~IT OF BOTM f2ARTIES; f2ROVIDl~IG TMAT Tl-IE 

16 REDUCTION IPI Be~IEFITS REQUIREMENT DOES NOT .O,f2f2b¥ TO A f2ENSION COVERED BY SECTIO~I 

17 eQ1 (C)(Q) OF Tl-IE l~ITER~IAb REVHIUE CODE; AMENDING SECTIONS 13-4-106, 39-51-201, 39-51-203, 

18 39-51-204, 39-51-603, 39-51-1105, 39-51-1109, 39-51-1301, 39-51-1303, 39-51-1304, 39-51-2104, 

19 39-51-2203, 39-51-2307, 39-51-2403, 39-51-2404, AND 39-51-2407, MCA; AND PROVIDING EFFECTIVE 

20 DATES Af,,IQ, AN APPLICABILITY DATE, AND A CONTINGENT TERMINATION DATE." 

21 

22 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

23 

24 Section 1. Section 13-4-106, MCA, is amended to read: 

25 "13-4-106. Compensation of judges. (1) Except as provided in subsection (2), election judges 

26 5flall must be paid at the prevailing federal minimum wage for the number of hours worked during an 

27 election plus the number of hours spent at the instruction session. Mileage may be paid to election judges 

28 for attending instruction sessions. EleetioR j1:1eges are eMeR'tpt froR't l:IRBR'tf:IIOyR'teRt iRs1:1raRee ee·,era!je fer 

29 servioes 1=1erferR'tee p1:1rs1:1aRt ta tl:lis el:lapter. 

30 (2) The chief election judge may be paid at a rate higher than the other election judges and may 

~'!!J}na Leglstattve councll 
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1 be reimbursed for the actual expenses of transporting election materials. 

2 (3) The election administrator shall certify the amount due each election judge to the county 

3 governing body as soon after an election as all records necessary for ~ the certification are received." 

4 

5 Section 2. Section 39-51-201, MCA, is amended to read: 

6 "39-51-201. General definitions. As used in this chapter, unless the context clearly requires 

7 otherwise, the following definitions apply: 

8 I 1) "Annual payroll" means the total amount of wages paid by an employer, regardless of the time 

9 of payment, for employment during a calendar year. 

1 0 (2) "Base period" means the first fettf .1 of the last #ve .§. completed calendar quarters immediately 

11 p'receding the first day of an individual's benefit year. However, in the case of a combined-wage claim 

12 pursuant to the arrangement approved by the secretary of labor of the United States, the base period SR-all 

13 ee that is the period applicable under the unemployment law of the paying state. For an individual who fails 

14 to meet the qualifications of 39-51-2105 or a similar statute of another state Gtle4e because of a temporary 

15 total disabilityL as defined in 39-71-116L or a similar statute of another state or the United States, the base 

16 period means the first fettf .1 quarters of the last #ve .§. quarters preceding the disability if a claim for 

17 unemployment benefits is filed within 24 months of the date on which the individual's disability was 

18 incurred. 

19 (3) "Benefits" means the money payments payable to an individual, as provided in this chapter, 

20 with respect to the individual's unemployment. 

21 (4) "Benefit year", with respect to any individual, means the 52-consecutive-week period beginning 

22 with the first day of the calendar week in which ~ the individual files a valid claim for benefits, except 

23 that the benefit year shall ee 1§. 53 weeks if filing a new valid claim would result in overlapping any quarter 

24 of the base year of a previously filed new claim. A subsequent benefit year may not be established until 

25 the expiration of the current benefit year. However, in the case of a combined-wage claim pursuant to the 

26 arrangement approved by the secretary of labor of the United States, the base period is the period 

27 applicable under the unemployment law of the paying state. 

28 (5) "Board" means the board of labor appeals provided for in Title 2, chapter 15, part 17. 

29 (6) "Calendar quarter" means the period of 3 consecutive calendar months ending on March 31, 

30 June 30, September 30, or December 31. 

~na Ler,lslatlve cauncll 
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(7) "Contributions" means the money payments to the state unemployment insurance fund required 

2 by this chapter but does not include assessments under 39-51-404(4). 

3 (8) "Department" means the department of labor and industry provided for in Title 2, chapter 15, 

4 part 17. 

5 (9) "Employing unit" means any individual or organization, !including the state government,- and 

6 any of its political subdivisions or instrumentalitiesl, <>RV partnership, association, trust, estate, joint-stock 

7 company, insurance company, limited liability company that has filed with the secretary of state, or 

8 corporation, whether domestic or foreign, or the receiver, trustee in bankruptcy, trustee or the trustee's 

9 successor thereat, or #le legal representative of a deceased person YfflieR that has or had in its employ one 

10 or more individuals performing services for it within this state, except as provided under 39-51-204( 1) la) 

11 and ( 1 )(b). All individuals performing services within this state for any employing unit YfflieR that maintains 

12 two or more separate establishments within this state are considered to be employed by a single employing 

13 unit for all the purposes of this chapter. Each individual employed to perform or assist in performing the 

14 work of any agent or employee of an employing unit is ElaaR1ea considered to be employed by ~ the 

15 employing unit for the purposes of this chapter, whether~ the individual was hired or paid directly by 

16 ~ the employing unit or by~ the agent or employee, provided that the employing unit has actual or 

17 constructive knowledge of the work. 

18 (10) "Employment office" means a free public employment office or branch thereat of an office 

19 operated by this state or maintained as a part of a state-controlled system of public employment offices 

20 or such other free public employment offices operated and maintained by the United States government 

21 or its instrumentalities as the department may approve. 

22 (11) "Fund" means the unemployment insurance fund established by this chapter to which all 

23 contributions and payments in lieu of contributions are required to be paid and from which all benefits 

24 provided under this chapter~ must be paid. 

25 I 12) "Gross misconduct" means a criminal act, other than a violation of a motor vehicle traffic law, 

26 for which an individual has been convicted in a criminal court or has admitted or conduct YfflieR that 

27 demonstrates a flagrant and wanton disregard of and for the rights or title or interest of a fellow employee 

28 or the employer. 

29 (13) "Hospital" means an institution YfflieR that has been licensed, certified, or approved by the 

30 state as a hospital. 

~~na Legtstattve council 
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(14) "Independent contractor" means an individual who renders service in the course of an 

2 occupation and: 

3 (a) has been and will continue to be free from control or direction over the performance of the 

4 services, both under J:\i& 2 contract and in fact; and 

5 (bl is engaged in an independently established trade, occupation, profession, or business. 

6 ( 15) (al "Institution of higher education", for the purposes of this part, means an educational 

7 institution Wffi€f½ that: 

8 (i) admits as regular students only individuals having a certificate of graduation from a high school 

9 or the recognized equivalent of Stl€fl a certificate; 

10 (ii) is legally authorized in this state to provide a program of education beyond high school; 

11 (iii) provides an educational program for which it awards a bachelor's or higher degree or provides 

12 a program Wflt€f½ that is acceptable for full credit toward Sl:IOO a bachelor's or higher degree, a program of 

13 postgraduate or postdoctoral studies. or a program of training to prepare students for gainful employment 

14 in a recognized occupation; and 

1 5 (iv) is a public or other nonprofit institution. 

16 (bl Notwithstanding any of tAe foregoing 13rovisiens ef tAis subsection ( 15)(a). all eelloges ane 

1 7 universities in this state are institutions of higher education for purposes of this part. 

18 (16) "State" includes, in addition to the states of the United States of America, the District of 

19 Columbia, Puerto Rico, the Virgin Islands, and the Dominion of Canada. 

20 ( 17) "Taxes" means contributions and assessments required under this chapter but does not include 

21 penalties or interest for past-due or unpaid contributions or assessments. 

22 ( 18) "Unemployment insurance administration fund" means the unemployment insurance 

23 administration fund established by this chapter from which administrative expenses under this chapter~ 

24 must be paid. 

25 ( 19) (a) "Wages" means all remuneration payable for personal services, including commissions and 

26 bonuses, the cash value of all remuneration payable in any medium other than cash, and backpay received 

27 pursuant to a dispute related to employment. The reasonable cash value of remuneration payable in any 

28 medium other than cash ~ must be estimated and determined in aeeoreanee witA pursuant to rules 

29 prescribed by the department. 

30 (b) The term "wages" does not include: 

~~na Legtstattve. caunr:H 
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1 (il the amount of any payment made by the employer, if the payment was made under a plan 

2 established for the employees in general or for a specific class or classes of employees, to or on behalf of 

3 the employee for: 

4 (A) retirement; 

5 (B) sickness or accident disability under a workers' compensation law; 

6 (Cl medical and hospitalization expenses in connection with sickness or accident disability; or 

7 (D) death; 

8 (ii) remuneration paid by afl'f 2 county welfare office from public assistance funds for services 

9 performed at the direction and request of ~ the county welfare office; or 

10 (iii) employee expense reimbursements or allowances for meals, lodging, travel, subsistence, or 

11 other expenses, as set forth in department rules. 

12 120) "Week" means a period of 7 consecutive calendar days ending at midnight on Saturday. 

13 (21) An individual's "weekly benefit amount" means the amount of benefits that the individual 

14 would be entitled to receive for 1 week of total unemployment." 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Section 3. Section 39-51-203, MCA, is amended to read: 

"39-51-203. Employment defined. (1) "Employment", subject to other provisions of this section, 

means service by an individual, by a manager or member of a manager-managed limited liability company 

that has filed with the secretary of state, or by an officer of a corporation, including service in interstate 

commerce, performed for wages or under any contract of hire, written or oral, express or implied. 

(2) (a} The term "employment" includes an individual's entire service performed within or both 

within and witlcleut outside this state if: 

(il the service is localized in this state; or 

(ii) the service is not localized in any state but some of the service is performed in this state and: 

IA) the base of operations or, if there is no base of operations,~ the place from which~ the 

service.is directed or controlled, is in this state; or 

(Bl the base of operations or the place from which~ the service is directed or controlled is not 

in any state in which some part of the service is performed, but the individual's residence is in this state. 

(bl Service is considered to be localized within a state if: 

(i) the service is performed entirely within ~ the state; or 

~na Leo/stative council 
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(ii) the service is performed both within and •.-.·ithot1t st1eh outside the state, but the service 

2 performed 'Nithot1t st1eh outside the state is incidental to the individual's service within the state,~ for 

3 example, the out-of-state service is temporary or transitory in nature or consists of isolated transactions. 

4 (31 Service not covered under subsection (2) ef this seetien and performed entirely withot1t this 

5 outside the state with res13eet to ne 13art of and on which contributions are neither required afl4 nor paid 

6 under an unemployment insurance law of any other state or of the federal government is considered to be 

7 employment subject to this chapter if the individual performing StlOO the services is a resident of this state 

8 and the department approves the election of the employing unit for whom StlOO the services are performed 

9 in order that the entire service of StlOO the individual is considered to be employment subject to this 

1 0 chapter. 

11 (41 Service performed by an individual for wages is considered to be employment subject to this 

12 chapter t1nless ans until it is shown to the satisfaction of the department that the individual is an 

13 independent contractor. 

14 (5) The term "employment" includes service performed by an individual in the employ of this state 

15 or any of its instrumentalities (or in the employ of this state and one or more other states or their 

16 instrumentalities) for a hospital or institution of higher education located in this state. The term 

17 "employment" includes service performed by all individuals, including withot1t lifflitations those individuals 

18 who work for the state of Montana, its universities, any of its eelle§os, public schools, components or units 

19 thereat of universities or public schools, or any local government unit and one or more other states or their 

20 instrumentalities or political subdivisions whose services are compensated by salary or wages. 

21 (6) The term "employment" includes service performed by an individual in the employ of a religious, 

22 charitable, scientific, literary, or educational organization. 

23 (7) (a) The term "employment" includes the service of an individual who is a citizen of the United 

24 States performed outside the United States, except in Canada, in the employ of an American employer, 

25 other than service wl=l+eR that is considered employment under the provisions of subsection (2) ef--t.l:tis 

26 sootien or the parallel provisions of another state's law, if: 

27 (ii the employer's principal place of business in the United States is located in this state; 

28 (iii the employer has no place of business in the United States, but: 

29 (Al the employer is an individual who is a resident of this state; 

30 (Bl the employer is a corporation wl=l+eR that is organized under the laws of this state; or 
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(C) the employer is a partnership or a trust and the number of the partners or trustees who are 

2 residents of this state is greater than the number who are residents of any other state; or 

3 (iii) none of the criteria of seetiens subsections (7)(a)(i) and (7)(a)(ii) ef this sueseetien are metL but 

4 the employer has elected coverage in this state or, the employer having failed to elect coverage in any 

5 state, the individual has filed a claim for benefits based on S\:lefl the service under the law of this state. 

6 (b) An "American employer", for purposes of this subsection ill, means a person who is: 

7 (i) an individual who is a resident of the United States; 

8 (ii) a partnership if two-thirds or more of the partners are residents of the United States; 

9 (iii) a trust if all of the trustees are residents of the United States; or 

1 O (iv) a corporation organized under the laws of the United States or of any state." 

11 

12 Section 4. Section 39-51-204, MCA, is amended to read: 

13 "39-51-204. Exclusions from definition of employment. (1) The term "employment" does not 

14 include: 

15 (a) agricultural labor, except as provided in 39-51-202(2). If an employer is otherwise subject to 

16 this chapter and has agricultural employment, all employees engaged in agricultural labor must be excluded 

17 from coverage under this chapter if the employer: 

18 (i) in any quarter or calendar year, as applicable, does not meet either of the tests relating to the 

19 monetary amount or number of employees and days worked, for the subject wages attributable to 

20 agricultural labor; and 

21 (ii) keeps separate books and records to account for the employment of persons in agricultural labor. 

22 (b) household and domestic service in a private home, local college club, or local chapter of a 

23 college fraternity or sorority, except as provided in 39-51-202(3). It an employer is otherwise subject to 

24 this chapter and has domestic service employment, all employees engaged in domestic service must be 

25 excluded from coverage under this chapter if the employer: 

26 (i) does not meet the monetary payment test in any quarter or calendar year, as applicable, for the 

27 subject wages attributable to domestic service; and 

28 (ii) keeps separate books and records to account for the employment of persons in domestic service. 

29 (cl service performed as an officer or member of the crew of a vessel on the navigable waters of 

30 the United States; 

~na Leotstattve coundl 
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(d) service performed by dn inaividual in the employ of that individual's son, daughter, or spouse 

2 and service performed by a child under the age of 21 in the employ of the child's father or mother; 

3 (e) service performed in the employ of any other state or its political subdivisions or of the United 

4 States government or of an instrumentality of any other state or states or their political subdivisions or of 

5 the United States, except that national banks organized under the national banking law may not be entitled 

6 to exemption under this subsection and are subject to this chapter the same as state banks, provided that 

7 the service is excluded from employment as defined in section 3306(c)(7) of the Federal Unemployment 

8 Tax Act by seetieA 330€He)(7) ef that aet; 

9 If) service with respect to which unemployment insurance is payable under an unemployment 

1 0 insurance system established by an act of congress, provided that the department shall enter into 

11 agreements with the proper agencies under an act of congress, which agreements become effective in the 

1 2 manner prescribed in the Montana Administrative Procedure Act for the adoption of rules, to provide 

13 reciprocal treatment to individuals who have, after acquiring potential rights to benefits under this chapter, 

14 acquired rights to unemployment insurance under an act of congress or who have, after acquiring potential 

1 5 rights to unemployment insurance under the act of congress, acquired rights to benefits under this chapter; 

16 (g) services performed as a newspaper carrier or free-lance correspondent if the person performing 

17 the services or a parent or guardian of the person performing the services in the case of a minor has 

18 acknowledged in writing that the person performing the services and the services are not covered. As used 

19 in this subsection: 

20 Ii) "free-lance correspondent" is a person who submits articles or photographs for publication and 

21 is paid by the article or by the photograph; and 

22 (ii) "newspaper carrier" means a person who provides a newspaper with the service of delivering 

23 newspapers singly or in bundles. The term does not include an employee of the paper who, incidentally 

24 to the employee's main duties, carries er delivers papers. 

25 (h) services performed by real estate, securities, and insurance salespeople paid solely by 

26 commissions and without guarantee of minimum earnings; 

27 Ii) service performed in the employ of a school, eellege, or university if the service is performed 

28 by a student who is enrolled and is regularly attending classes at a school, eellege, or university or by the 

29 spouse of a student if the spouse is advised, at the time that the spouse commences to perform the 

30 service, that the employment of the spouse to perform the service is provided under a program to provide 
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2 
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4 
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8 
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13 

14 
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16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

financial assistance to the student by the school, eellege, or university and that the employment will not 

be covered by any program of unemployment insurance; 

(j) service performed by an individual who is enrolled at a nonprofit or public educational institution, 

which normally maintains a regular faculty and curriculum and normally has a regularly organized body of 

students in attendance at the place where its educational activities are carried on, as a student in a full-time 

program taken for credit at an institution that combines academic instruction with work experience if the 

service is an integral part of the program and the institution has certified that fact to the employer, except 

that this subsection does not apply to service performed in a program established for or on behalf of an 

employer or group of employers; 

(kl service performed in the employ of a hospital if the service is performed by a patient of the 

hospital; 

(I) services performed by a cosmetologist who is licensed under Title 37, chapter 31, or a barber 

who is licensed under Title 37, chapter 30, and: 

(i) who has acknowledged in writing that the cosmetologist or barber is not covered by 

unemployment insurance and workers' compensation; 

(ii) who contracts with a cosmetology salon as definrd in 37-31-101 or a barbershop as defined 

in 37-30-101, which contract must show that the cosmetologist or barber: 

(A) is free from all control and direction of the owner in the contract; 

(8) receives payment for services from individual clientele; and 

(C) leases, rents, or furnishes all of the cosmetologist's or barber's own equipment, skills, or 

knowledge; and 

(iii) whose contract gives rise to an action for breach of contract in the event of contract termination 

(the existence of a single license for the cosmetology salon or barbershop may not be construed as a lack 

of freedom from control or direction under this subsection); 

(m) casual labor not in the course of an employer's trade or business performed in any calendar 

quarter, unless the cash remuneration paid for the service is $50 or more and the service is performed by 

an individual who is regularly employed by the employer to perform the service. "Regularly employed" 

means that the services are performed during at least 24 days in the same quarter. 

(n) employment of sole proprietors &fL working members of a partnership, or members of a 

member-managed limited liability company that has filed with the secretary of state; 

~na Ler,lstatlve, coundl 
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1 (o) services performed for the installation of floor coverings if the installer: 

2 (i) bids or negotiates a contract price based upon work performed by the yard or by the job; 

3 (ii) is paid upon completion of an agreed-upon portion of the job or after the job is completed; 

4 (iii) may perform services for anyone without limitation; 

5 (iv) may accept or reject any job; 

6 (v) furnishes substantially all tools and equipment necessary to provide the services; and 

7 (vi) works under a written contract that: 

8 (A) gives rise to a breach of contract action if the installer or any other party fails to perform the 

9 contract obligations; 

1 O (B) states that the installer is not covered by unemployment insurance; and 

11 (C) requires the installer to provide a current workers' compensation policy or to obtain an 

1 2 exemption from workers' compensation requirements. 

13 (2) .!!.Employment.!!. does not include elected public officials. 

14 (3) For the purposes of 39-51-203(6), the term "employment" does not apply to service performed: 

1 5 (a) in the employ of a church or convention or association of churches or an organization that is 

16 operated primarily for religious purposes and that is operated, supervised, controlled, or principally 

17 supported by a church or convention or association of churches; 

18 (b) by a--ek:tl,y an ordained, commissioned, or licensed minister of a church in the exercise of the 

19 church's ministry or by a member of a religious order in the exercise of duties required by the order; 

20 (c) in a facility conducted for the purpose of carrying out a program of rehabilitation for individuals 

21 whose earning capacity is impaired by age or physical or mental deficiency or injury or providing 

22 remunerative work for individuals who, because of impaired physical or mental capacity, cannot be readily 

23 absorbed in the competitive labor market by an individual receiving rehabilitation or remunerative work; 

24 (d) as part of an unemployment work-relief or work-training program assisted or financed in whole 

25 or in part by a federal agency or any agency of a state or political subdivision of the state by an individual 

26 receiving work relief or work training; or 

27 (e) for a state prison or other state correctional or custodial institution by an inmate of that 

28 institution. 

29 (4) An individual found to be an independent contractor by the department under the terms of 

30 39-71-401(3) is considered an independent contractor for the purposes of this chapter. An independent 

~na Les,lstatllfe counclt 
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contractor is not precluded from filing a claim for benefits and receiving a determination pursuant to 

2 39-51-2402. 

3 (5) This section does not apply to a state or local governmental entity or a nonprofit organization 

4 defined under section 501 (c)(3) of the Internal Revenue Code unless the service is excluded from 

5 employment as defined in the Federal Unemployment Tax Act." 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Section 5. Section 39-51-603, MCA, is amended to read: 

"39-51-603. Employing unit to keep records and make reports. ( 1 l Each employing unit shall keep 

true and accurate work records containing Si:lefl the information as that the department may prescribe. 

Those records sl=la# must be open to inspection and audit and si:)all ee s1,113jeet to eeing may be copied by 

the department or its authorized representative at any reasonable time and as often as may be necessary. 

An employing unit that maintains its records outside Montana shall furnish a copy of those records to the 

department at the employing unit's expense or shall pay the department for the costs associated with 

conducting the audit outside Montana. 

(2) The department and the ehairn:tan presiding officer of any appeal tribunal may require from any 

employing unit any sworn or unsworn reports with respect to persons employed by it Wffi€ff that the 

department considers necessary te for the effective administration of this chapter. 

(3) Information tl=t1,1s oetainoa or obtained from any individual under this chapter sl=la# must, except 

to the individual claimant to the extent necessary for the proper presentation of a claim, be held confidential 

and SRaU may not be published or be open to public inspection, except to public employees in the 

performance of their public duties, in any manner revealing the individual's or employing unit's identity, but 

any claimant or rus the claimant's legal representative at a hearing before the board or appeal tribunal sl=la# 

must be supplied with information from the records to the extent necessary for the. proper presentation of 

rus the claim. 

(4) Any employee or member of the department who violates any provision of this section shall 

be fined not less than $20 or more than $200 or shall be imprisoned for not longer than 90 daysL or both." 

28 Section 6. Section 39-51-1105, MCA, is amended to read: 

29 "39-51-1105. Liability of corporate officers, managers. or members of limited liability company for 

30 taxes, penalties, and interest owed by corporation or company. ill When a corporation subject to 

~na Ler,lslatlve coundl 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

Montana corporate law or a limited liability company has failea fails to file the annual corporation or 

company report with the Montana secretary of state as required by lawL the department shall hold the 

president, viee 13Fesiaont vice president, secretary, and treasurer or the managers of a manager-managed 

limited liability company jointly and severally liable for any taxes, penalties, and interest due for the period 

in which the corporation or company is delinquent in filing the annual corporation or company report. If 

the required annual corporation or company report is made and filed after the time specified, St!€fl the 

officers or managers may not, on account of prior failure to make report, be held liable for the taxes, 

penalties, and interest thereafteF accruing after making the report. 

(2) For determining liability for taxes, penalties, and interest owed, a member-managed limited 

liability company must be treated as a partnership. with liability for taxes, penalties. and interest owed 

extending to each member." 

13 Section 7. Section 39-51-1109, MCA, is amended to read: 

14 "39-51-1109. Tax appeals ·· procedure. A decision, determination, or redetermination of the 

15 department involving contribution liability, contribution rate, application for refund, employment status, or 

16 the charging of benefit payments to employers making payment in lieu of contributions is final unless an 

17 interested party entitled to netiee thereof a1313lies fer an a1313oal to an a1313eals rnferne notification submits 

18 a written appeal of the decision. determination. or redetermination. The appeal must be made in the same 

19 manner as provided in 39-51-2402 for the appeal of a decision relating to a claim for unemployment 

20 insurance benefits. Statutory rules of evidence and civil procedure do not apply to hearings in a hearing 

21 on the appeal. A hearing may be conducted by telephone or by videoconference. The decision of the 

22 appeals referee and any subsequent appeal therofreFR must be made in the same manner as prescribed in 

23 39-51-2403 through 39-51-2410." 

24 

25 Section 8. Section 39-51-1301, MCA, is amended to read: 

26 "39-51-1301. Penalty and interest on past-due taxes. ( 1) Taxes unpaid on the date on which they 

27 are due and payable, as provided by s1,10sestiens ( 1) ans (2) of 39-51-1103 ( 1) and (2) and 39-51-1125, 

28 that are paid by the end of the month following the due date shall so are subject to a penalty assessment 

29 of $10 or 10% of the taxes due, whichever is greater. If the taxes are not paid by the end of the month 

30 following the due date, the employer shall so~ subject to a penalty assessment of $15 or 15 % of the taxes 

~na Leglslatlve council 
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due, whichever is greater. All past-due taxes SfiaH bear interest at the rate of 18% a year, to be prorated 

2 on a daily basis. 

3 (2) A penalty of $40 SfiaH must be assessed whenever, as the result of a willful refusal of an 

4 employer to furnish wage information or pay taxes on time, the department issues a subpoena to obtain 

5 wage information or makes a summary or jeopardy assessment pursuant to 39-51-1302. 

6 (3) There is an account in the federal special revenue fund. Penalties and interest collected under 

7 this section must be deposited in that account. Money deposited in that account and appropriated to the 

8 department may only be used by the department to adminis'.:9r this chapter, to fuAd appreAtieeship 

9 iAstruetieA pro!Jrams pursuaAt te 39 e 103, aAd te detest including the detection and eeHeet collection of 

10 unpaid taxes and overpayments of benefits to the extent that federal grant revenue is less than amounts 

1 1 appropriated for this purpose. Money in the account not appropriated for these purposes must be 

1 2 transferred by the department to the unemployment insurance trust fund at the end of each bieAAium fiscal 

13 year. 

14 (4) When failure to pay taxes on time was not caused by willful intent of the employer, the 

15 department may abate the penalty and interest. 

16 (5) All money accruing to the unemployment insurance trust fund from interest and penalties 

17 collected on past-due taxes must be used solely for the payment of unemployment insurance benefits and 

18 may not be used for any other purpose." 

19 

20 Section 9. Section 39-51-1303, MCA, is amended to read: 

21 "39-51-1303. Collection of unpaid taxes by civil action. (1) If, after due notice, any employerL 

22 liable corporate officer, or liable member or manager of a limited liability company referred to in 39-51-1105 

23 defaults in any payment of taxes, penalties, or interest thereoA, the department may at its diseretioA initiate 

24 a civil action in the name of the MeAtaAa department of laber aAd. iAdustry to collect the amount due, and 

25 the ·employer, liable corporate officer, or liable member or manager of a limited liability company referred 

26 to in 39-51-1105 adjudged in default shall pay the costs of SHSA the action. 

27 (2) An action for the collection of taxes due must be brought within 5 years after the due date of 

28 ~ the taxes or it is barred. 

29 (3) The department may pursue its remedy under either this seetieA er 39-51-1304 or this section, 

30 or both." 

~na Legislative Council 
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1 Section 10. Section 39-51-1304, MCA, is amended to read: 

2 "39-51-1304. Lien for payment of unpaid taxes -- levy and execution. ( 1) Unpaid taxes, including 

3 penalties and interest assessed tl=lereoA on unpaid taxes, have the effect of a judgment against the 

4 employer, liable corporate officer, or liable member or manager of a limited liability company referred to in 

5 39-51-1105, arising at the time Slclffi that the payments are due. The department may issue a certificate 

6 settiA!l fertl=I stating the amount of payments due and directing the clerk of the district court of any county 

7 of the state to enter the certificate as a judgment in the docket pursuant to 25-9-301. From the time that 

8 the judgment is docketed, it becomes a lien upon all real and personal property of the employer. After the 

9 due process requirements of 39-51-1109 and 39-51-2403 have been satisfied, the department may enforce 

1 O the judgment pursuant to Title 25, chapter 13, except that the department may enforce the judgment at 

11 any time within 10 years of the creation of the lien. 

12 (2) The lien provided for in subsection (1) is not valid against any third party owning an interest 

13 in real or personal property against which the judgment is enforced if: 

14 (a) the third party's interest is recorded prior to the entrance of the certificate as a judgment; and 

15 (b) the third party receives from the most recent grantor of the interest a signed affidavit stating 

16 that all taxes, penalties, and interest due from the grantor have been paid. 

17 (3) A grantor who signs and delivers an affidavit is subject to the penalties imposed by 39-51-3204 

18 if any part of it is untrue. Notwithstanding the provisions of 39-51-3204, the department may proceed 

19 against the employer, liable corporate officer, or liable member or manager of a limited liability company 

20 referred to in 39-51-1105 under tl=lis soetioR or 39-51-1303 or this section, or both, to collect the 

21 delinquent taxes, penalties, and interest. 

22 (4) The lien provided for in subsection ( 1) must be released upon payment in full of the unpaid 

23 taxes, penalties, and accumulated interest. The department may release or may partially release the lien 

24 upon partial payment or whenever the department determines that the release or partial release of the lien 

25 will facilitate the collection of unpaid taxes, penalties, or interest. The department may release the lien if 

26 it determines that the lien is unenforceable." 

27 

28 Section 11. Section 39-51-2104, MCA, is amended to read: 

29 "39-51-2104. General benefit eligibility conditions. ill An unemployed individual is eligible to 

30 receive benefits for any week of total unemployment within the individual's benefit year only if the 

~na Legislative· council 
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13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

department finds that the individual: 

B+ll!l. has filed a claim at and has continued to report at an employment office in accordance with 

rules as that the department may prescribe, except that the department may by rule prescribe that in cases 

in which it finds the requirements oppressive or inconsistent with the purposes of this chapter, an 

unemployed individual may file a claim and report for work by mail or through other governmental agencies; 

f-2-HQl is able to work, is available for work, and is seeking work. A claimant is not considered 

ineligible in any week of unemployment for failure to comply with the provisions of this subsection if the 

failure is etle4e because of: 

Will an illness or disability that occurs after the claimant has registered for work and suitable work 

has not been offered to the claimant after the beginning of the illness or disability; or 

fel-ilil enrollment as a student as provided in 39-51-2307. 

~ill prior to the first week for which the individual is paid benefits, has been totally unemployed 

for a waiting period of 1 week. A week is not counted as a week of total unemployment for the purposes 

of this subsection: 

Will if benefits have been paid for that week; 

fel-ilil unless the individual was eligible for benefits during the week; 

Milli}_ unless it occurs within the benefit year of the claimant; 

tEl+fud. unless it occurs aher benefits first could become payable to any individual under this chapter. 

(2) (a} The department shall establish a profiling system to identify individuals who are likely to 

exhaust their regular benefits and who are in need of reemployment services. 

(bl In addition to the requirements listed in subsection (1 l. an individual identified pursuant to 

subsection (2}(al may be required to participate in reemployment services in order to be eligible for 

unemployment benefits. 

(cl The requirement for participation in reemployment services may be waived if the department 

determines that: 

(i) the individual has completed reemployment servicesi or 

(ii} the individual's failure to participate in reemployment services is justifiable." 

Section 12. Section 39-51-2203, MCA, is amended to read: 

"39-51-2203. Reduction of benefits because of amounts received from certain other sources. ( 1) 

~!!!Jna Le11tstattve couneu 
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23 
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An individual's weekly benefit amount must be reduced (but not below zero) by the amount that the 

individual is receiving in the form of a governmental or other pension, retirement pay, annuity, or other 

similar periodic payment that is based on the previous work of the individual and that is reasonably 

attributable to the week if: 

(a) the payment is made under a plan maintained or contributed to by a base-period or chargeable 

employer; and 

(b) except in the case of payments made under the Social Security Act or the Railroad Retirement 

Act, the services performed for the employer by the individual after the beginning of the base period or the 

remuneration for services affect eligibility for or the amount of the pension, retirement pay, annuity, or other 

similar payment. 

(21 The reduction required by subsection (1) does not apply in those instances in which the 

governmental or other pension, retirement pay, annuity, or other similar periodic payment is made from a 

fund to which the individual was required to make a direct contribution. A J;jeAsieA J;!laA Ae§etiated tJAder 

a eelleetive bargainiA§ agreerneAt is eeAsidered a direet ernpleyee eeAtribtitieA t1Ader this seetioA. 

(3) Tl-IE REDUGTIO~I REQUIRED BY SUBSEGTIO~I (1) DOES ~IOT .".??LY TO A ?E~ISIO~I COVERED 

BY SEGTIOPI !501 (GH91 OF Tl-IE INTERNAL REVENUE GODE." 

Section 13. Section 39-51-2307, MCA, is amended to read: 

"39-51-2307. Disqualification because of student status. (1) Except as provided in subsection 

(2) or 13), an individual is disqualified for benefits during the school year (within the autumn, winter, and 

spring seasons of the year) or the vacation periods within the school year or during any prescribed school 

term if the individual is a student regularly attending an established educational institution. 

(2) An individual attending an adult basic education class 20 hours a week or less while laid off 

from a job is not disqualified from receiving benefits if the individual is willing to return to work when 

notified. 

(3) An otherwise eligible individual may not be denied benefits for any week because the individual 

is in training approved by the department, nor may the individual be denied benefits with respect to any 

week in which the individual is in training approved by the department by reason of the application of 

provisions in 39-51-2304 or the application of provisions in 39-51-2104m11.l.lQl." 

~na Le11tstatlve Council 
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Section 14. Section 39-51-2403, MCA, is amended to read: 

"39-51-2403. DeeisioR Hearing -- decision of appeals referee. Upon appeal of a determination or 

redetermination under 39-51-2402, an appeals referee shall hold a hearing, which may be conducted by 

telephone or by videoconference WITI-I Tl-IE GO~ISHIT OF 80TI-I FI/\RTIES. After a the hearing, &R the 

appeals referee shall promptly make findings and conclusions premptly and on the easis thereof affirm, 

modify, or reverse the deputy's determination or redetermination. Each interested party ~ must be 

promptly furnished promptly a copy of the decision and the supporting findings and conclusions. This 

decision shall ee 1§. final unless further review is initiated pursuant to 39-51-2404 within 10 days after Stlefl 

notification was mailed to the interested party's lastcknown address, previded that s1:1eh. The 10 day period 

may be extended for good cause." 

12 Section 15. Section 39-51-2404, MCA, is amended to read: 

13 "39-51-2404. Appeal to board procedure. AftV An interested party who is dissatisfied with a 

14 decision of an appeals referee is entitled te may appeal to the board. The department wi# shall promptly 

15 transmit all records pertinent to the appeal to the board. The appeal hearing may be conducted by 

16 telephone or by videoconference WITI-I Tl-IE GO~ISE~IT OF 80TI-I FI/\RTIES. When a decision is rendered 

17 by the board wi-tR and copies of 5tfflA the decision are mailed to all interested parties, including the 

18 department, that decision shall eeeeme ~ final unless an interested party requests a rehearing or initiates 

19 judicial review by filing a petition in district court within 30 days of the date of mailing of the board's 

20 decision to RtS the party's last-known address." 

21 

22 Section 16. Section 39-51-2407, MCA, is amended to read: 

23 "39-51-2407. Procedure for disputed claims to be prescribed by regulation -- conduct of. hearing 

24 or appeal. ill The manner in which disputed claims Mall must be presented, the reports thereen on 

25 disputed claims required from the claimant and from employers, and the conduct of hearings and appeals 

26 Mall must be in accordance with regulations prescribed by the department or the board for determining the 

27 rights .of the parties, whether or not St:IM the regulations conform to common law or statutory rules of 

28 evidence and other technical rules or procedure. 

29 (2) A hearing or appeal may be conducted by telephone or by videoconference, WITH Tl-IE 

30 GO~ISE~IT OF 80TI-I FI/\RTIES." 

~na Leglslatlve coundl 
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1 NEW SECTION. Section 17. Access to governmental records. Upon request by the department, 

2 a state or local government agency, including the units of the university system, or a state or local 

3 government official or employee shall cooperate by supplying the department with information that would 

4 aid in the administration of this chapter. The department may use the information only for administration 

5 of this chapter. Any confidential information provided to the department remains confidential and may not 

6 be published or open to public inspection unless specifically required in the performance of the employee's 

7 duties. 

8 

9 NEW SECTION. Section 18. Codification instruction. [Section 17] is intended to be codified as 

1 O an integral part of Title 39, chapter 51, part 5, and the provisions of Title 39, chapter 51, apply to [section 

11 17]. 

12 

13 NEW SECTION. Section 19. Applicability. [This act] applies to hearings or appeals requested on 

14 or after [the effective date of sections -1- l through 10 and 12 through 19]. 

15 

16 NEW SECTION. Section 20. Effective dates. (1) [SECTION 11 IS EFFECTIVE JANUARY 1, 1996. 

17 ill [Sections -1- l through 10 and 12 through 19,._ll,_ and this section] are effective on passage 

1 8 and approval. 

19 f-2+@ [Section 11] is effective October 1, 1995. 

20 

21 NEW SECTION. SECTION 21. CONTINGENT TERMINATION. IF 26 U.S.C. 3304 IS AMENDED TO 

22 NO LONGER REQUIRE THAT ELECTION JUDGES RECEIVE UNEMPLOYMENT INSURANCE COVERAGE. 

23 THEN [SECTION 1 OF THIS ACT) TERMINATES ON THE DATE ON WHICH THE U.S.C. AMENDMENT IS 

24 

25 

EFFECTIVE. 

~na Legislative councll 
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HOUSE BILL NO. 100 

INTRODUCED BY MCKEE 

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY 

HB0100.03 

5 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING CERTAIN LAWS RELATING TO UNEMPLOYMENT 

6 INSURANCE; REQUIRING UNEMPLOYMENT INSURANCECOVERAGEFOR ELECTION JUDGES; REQUIRING 

7 OUT-OF-STATE EMPLOYING UNITS TO FURNISH BUSINESS RECORDS IN STATE OR TO PAY FOR AN 

8 AUDIT OCCURRING OUTSIDE MONTANA; LIMITING THE USE OF PENALTY AND INTEREST FUNDS TO 

9 THE DETECTION AND COLLECTION OF UNPAID TAXES AND BENEFIT OVERPAYMENTS AND FOR 

10 CERTAIN ADMINISTRATIVE COSTS; SUBJECTING LIABLE CORPORATE OFFICERS TO CIVIL ACTION AND 

11 LIEN; ESTABLISHING A PROFILING SYSTEM; ELIMINATING PENSION PLANS NEGOTIATED UNDER 

12 COLLECTIVE BARGAINING AGREEMENTS AS A DIRECT EMPLOYEE CONTRIBUTION; ESTABLISHING 

13 LIABILITY FOR LIMITED LIABILITY COMPANIES; AUTHORIZING ACCESS TO CERTAIN GOVERNMENTAL 

14 RECORDS; AUTHORIZING THE BOARD OF LABOR APPEALS TO CONDUCT HEARINGS AND APPEALS BY 

15 TELEPHONE OR VIDEOCONFERENCE, 'NITM Tl-le CO~ISe~IT OF BOTM P.I\FITleS; PFIOI/IDl~IG TM.I\T Tl-le 

16 FleDUCTION l~l Be~leFITS FleQbllFleMeNT DOeS NOT .t\PFlbY TO A Pe~lSIO~l COVeFleD BY SeCTIO~l 

17 e01 [CIIO! OF Tl-le INTeFl~l,11.b Flel/e~lble CO De; AMENDING SECTIONS 13-4-106, 39-51-201, 39-51-203, 

18 39-51-204, 39-51-603, 39-51-1105, 39-51-1109, 39-51-1301, 39-51-1303, 39-51-1304, 39-51-2104, 

19 39-51-2203, 39-51-2307, 39-51-2403, 39-51-2404, AND 39-51-2407, MCA; AND PROVIDING EFFECTIVE 

20 DATES Af®L AN APPLICABILITY DATE, AND A CONTINGENT TERMINATION DATE." 

21 

22 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

23 

24 Section 1. Section 13-4-106, MCA, is amended to read: 

25 "13-4-106. Compensation of judges. ( 1) Except as provided in subsection (2), election judges 

26 5l=la» must be paid at the prevailing federal minimum wage for the number of hours worked during an 

27 election plus the number of hours spent at the instruction session. Mileage may be paid to election judges 

28 for attending instruction sessions. eleetieA j1:ul!JOS are eKeR'lpt JreR'I 1c1AeR'lpleyR=1eAt ins1c1ranee eeYeFa!Je for 

29 SOFYiees peFJOFR'IOd PlclFSUaAt te ti'lis ei'lapter. 

30 (2) The chief election judge may be paid at a rate higher than the other election judges and may 
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be reimbursed for the actual expenses of transporting election materials. 

2 (3) The election administrator shall certify the amount due each election judge to the county 

3 governing body as soon after an election as all records necessary for Stfflfl the certification are received." 

4 

5 Section 2. Section 39-51-201, MCA, is amended to read: 

6 "39-51-201. General definitions. As used in this chapter, unless the context clearly requires 

7 otherwise, the following definitions apply: 

8 ( 1) "Annual payroll" means the total amount of wages paid by an employer, regardless of the time 

9 of payment, for employment during a calendar year. 

1 0 (2) "Base period" means the first ffi\¾f 1 of the last #re§. completed calendar quarters immediately 

11 preceding the first day of an individual's benefit year. However, in the case of a combined-wage claim 

12 pursuant to the arrangement approved by the secretary of labor of the United States, the base period sfiaU 

13 ee that is the period applicable under the unemployment law of the paying state. For an individual who fails 

14 to meet the qualifications of 39-51-2105 or a similar statute of another state~ because of a temporary 

15 total disability i as defined in 39-71-11 6i or a similar statute of another state or the United States, the base 

16 period means the first ffi\¾f 1 quarters of the last #re §. quarters preceding the disability if a claim for 

17 unemployment benefits is filed within 24 months of the date on which the individual's disability was 

18 incurred. 

19 (3) "Benefits" means the money payments payable to an individual, as provided in this chapter, 

20 with respect to the individual's unemployment. 

21 (4) "Benefit year", with respect to any individual, means the 52-consecutive-week period beginning 

22 with the first day of the calendar week in which Stfflfl the individual files a valid claim for benefits, except 

23 that the benefit year shall ea i.§. 53 weeks if filing a new valid claim would result in overlapping any quarter 

24 of the base year of a previously filed new claim. A subsequent benefit year may not be established until 

25 the expiration of the current benefit year. However, in the case of a combined-wage claim pursuant to the 

26 arrangement approved by the secretary of labor of the United States, the base period is the period 

27 applicable under the unemployment law of the paying state. 

28 (5) "Board" means the board of labor appeals provided for in Title 2, chapter 15, part 17. 

29 (6) "Calendar quarter" means the period of 3 consecutive calendar months ending on March 31, 

30 June 30, September 30, or December 31. 

~na Ler,tslattve count:lf 
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(7) "Contributions" means the money payments to the state unemployment insurance fund required 

2 by this chapter but does not include assessments under 39-51-404(41. 

3 (8) "Department" means the department of labor and industry provided for in Title 2, chapter 15, 

4 part 17. 

5 19) "Employing unit" means any ,ndividual or organization7 iincluding the state government, and 

6 any of its political subdivisions or instrumentalitiesl, aRV partnership, association, trust, estate, joint-stock 

7 company, insurance company, limited liability company that has filed with the secretary of state, or 

8 corporation, whether domestic or foreign, or the receiver, trustee in bankruptcy, trustee or the trustee's 

9 successor thereof, or #.e legal representative of a deceased person~ that has or had in its employ one 

10 or more individuals performing services for it within this state, except as provided under 39-51-204( 1 )(a) 

11 and ( 1) (bl. All individuals performing services within this state for any employing unit wRiffi that maintains 

12 two or more separate establishments within this state are considered to be employed by a single employing 

13 unit for all the purposes of this chapter. Each individual employed to perform or assist in performing the 

14 work of any agent or employee of an employing unit is EleoFAoel considered to be employed by ~ the 

15 employing unit for the purposes of this chapter, whether~ the individual was hired or paid directly by 

16 51,00 the employing unit or by~ the agent or employee, provided that the employing unit has actual or 

17 constructive knowledge of the work. 

18 ( 10) "Employment office" means a free public employment office or branch thereal' of an office 

19 operated by this state or maintained as a part of a state-controlled system of public employment offices 

20 or such other free public employment offices operated and maintained by the United States government 

21 or its instrumentalities as the department may approve. 

22 (11) "Fund" means the unemployment insurance fund established by this chapter to which all 

23 contributions and payments in lieu of contributions are required to be paid and from which all benefits 

24 provided under this chapter~ !!l.!dfil be paid. 

25 (12) "Gross misconduct" means a criminal act, other than a violation of a motor vehicle traffic law, 

26 for which an individual has been convicted in a criminal court or has admitted or conduct wRiffi that 

27 demonstrates a flagrant and wanton disregard of and for the rights or title or interest of a fellow employee 

28 or the employer. 

29 ( 13) "Hospital" means an institution ~ that has been licensed, certified, or approved by the 

30 state as a hospital. 
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( 14) "Independent contractor" means an individual who renders service in the course of an 

2 occupation and: 

3 la) has been and will continue to be free from control or direction over the performance of the 

4 services, both under Jc\is 2 contract and in fact; and 

5 lb) is engaged in an independently established trade, occupation, profession, or business. 

6 115) (al "Institution of higher education", for the purposes of this part, means an educational 

7 institution Wfli€fl that: 

8 (il admits as regular students only individuals having a certificate of graduation from a high school 

9 or the recognized equivalent of S\:left a certificate; 

1 O (ii) is legally authorized in this state to provide a program of education beyond high school; 

11 (iii) provides an educational program for which it awards a bachelor's or higher degree or provides 

12 a program Wfli€fl that is acceptable for full credit toward S\:left a bachelor's or higher degree, a program of 

13 postgraduate or postdoctoral studies, or a program of training to prepare students for gainful employment 

14 in a recognized occupation; and 

1 5 (iv) is a public or other nonprofit institution. 

16 lb) Notwithstanding any of the foro!!Joing 13rovisions of this subsection (15)(a), all oollogos ans 

17 universities in this state are institutions of higher education for purposes of this part. 

18 ( 16) "State" includes, in addition to the states of the United States of America, the District of 

19 Columbia, Puerto Rico, the Virgin Islands, and the Dominion of Canada. 

20 ( 17) "Taxes" means contributions and assessments required under this chapter but does not include 

21 penalties or interest for past-due or unpaid contributions or assessments. 

22 (18) "Unemployment insurance administration fund" means the unemployment insurance 

23 administration fund established by this chapter from which administrative expenses under this chapter 5flaU 

24 must be paid. 

25 119) (a) "Wages" means all remuneration payable for personal services, including commissions and 

26 bonuses, the cash value of all remuneration payable in any medium other than cash, and backpay received 

27 pursuant to a dispute related to employment. The reasonable cash value of remuneration payable in any 

28 medium other than cash 5flaU ]!lust be estimated and determined in aeeerelanee witA pursuant to rules 

29 prescribed by the department. 

30 (b) The term "wages" does not include: 
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(i) the amount of any payment made by the employer, if the payment was made under a plan 

2 established for the employees in general or for a specific class or classes of employees, to or on behalf of 

3 the employee for: 

4 (A) retirement; 

5 (8) sickness or accident disability under a workers' compensation law; 

6 (C) medical and hospitalization expenses in connection with sickness or accident disability; or 

7 ID) death; 

8 (ii) remuneration paid by 8f¥t 2 county welfare office from public assistance funds for services 

9 performed at the direction and request of ~ the county welfare office; or 

10 (iii) employee expense reimbursements or allowances for meals, lodging, travel, subsistence, or 

11 other expenses, as set forth in department rules. 

12 (20) "Week" means a period of 7 consecutive calend, iays ending at midnight on Saturday. 

13 (21) An individual's "weekly benefit amount" means the amount of benefits that the individual 

14 would be entitled to receive for 1 week of total unemployment." 

15 

16 Section 3. Section 39-51-203, MCA, is amended to read: 

17 "39-51-203. Employment defined. (1) "Employment", subject to other provisions of this section, 

18 means service by an individual, by a manager or member of a manager-managed limited liability company 

19 that has filed with the secretary of state. or by an officer of a corporation, including service in interstate 

20 commerce, performed for wages or under any contract of hire, written or oral, express or implied. 

21 (2) (a) The term "employment" includes an individual's entire service performed within or both 

22 within and witl'leut outside this state if: 

23 (i) the service is localized in this state; or 

24 (ii) the service is not localized in any state but some of the service is performed in this state and: 

25 (A) the base of operations or, if there is no base of operations,~ the place from which 5l:lel=I the 

26 service is directed or controlled, is in this state; or 

27 (8) the base of operations or the place from which ~ the service is directed or controlled is not 

28 in any state in which some part of the service is performed, but the individual's residence is in this state. 

29 (b) Service is considered to be localized within a state if: 

30 (i) the service is performed entirely within ~ the state; or 
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(ii) the service is performed both within and without sueh outside the state, but the service 

2 performed without suah outside the state is incidental to the individual's service within the state,~ for 

3 example, the out-of-state service is temporary or transitory in nature or consists of isolated transactions. 

4 (3) Service not covered under subsection (2) of this seetion and performed entirely without this 

5 outside the state ·,,·ith respeat ta no part of and on which contributions are neither required 6fl6 nor paid 

6 under an unemployment insurance law of any other state or of the federal government is considered to be 

7 employment subject to this chapter if the individual performing ~ the services is a resident of this state 

8 and the department approves the election of the employing unit for whom StHffi the services are performed 

9 in order that the entire service of 5H€fl the individual is considered to be employment subject to this 

10 chapter. 

11 (4) Service performed by an individual for wages is considered to be employment subject to this 

12 chapter unless ans until it is shown to the satisfaction of the department that the individual is an 

1 3 independent contractor. 

14 (5) The term "employment" includes service performed by an individual in the employ of this state 

15 or any of its instrumentalities (or in the employ of this state and one or more other states or their 

16 instrumentalities) for a hospital or institution of higher education located in this state. The term 

17 "employment" includes service performed by all individuals, including without limitations those individuals 

18 who work for the state of Montana, its universities, any of its eollegos, public schools, components or units 

19 thereof of universities or public schools, or any local government unit and one or more other states or their 

20 instrumentalities or political subdivisions whose services are compensated by salary or wages. 

21 (6) The term "employment" includes service performed by an individual in the employ of a religious, 

22 charitable, scientific, literary, or educational organization. 

23 (7) (a) The term "employment" includes the service of an individual who is a citizen of the United 

24 States performed outside the United States, except in Canada, in the employ of an American employer, 

25 other than service ~ that is considered employment under the provisions of subsection (2) e+-4fli.s 

26 seotion or the parallel provisions of another state's law, if: 

27 (i) the employer's principal place of business in the United States is located in this state; 

28 (ii) the employer has no place of business in the United States, but: 

29 (A) the employer is an individual who is a resident of this state; 

30 (8) the employer is a corporation ~ that is organized under the laws of this state; or 
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(Cl the employer is a partnership or a trust and the number of the partners or trustees who are 

2 residents of this state is greater than the number who are residents of any other state; or 

3 (iii) none of the criteria of w~ subsections (7)(a)(i) and (7)(a)(ii) ef tt:lis suasoetioA are met, but 

4 the employer has elected coverage in this state or, the employer having failed to elect coverage in any 

5 state, the individual has filed a claim for benefits based on ~ the service under the law of this state. 

6 (bl An "American employer", for purposes of this subsection ill. means a person who is: 

7 (i) an individual who is a resident of the United States; 

8 (ii) a partnership if two-thirds or more of the partners are residents of the United States; 

9 (iii) a trust if all of the trustees are residents of the United States; or 

10 (iv) a corporation organized under the laws of the United States or of any state." 

11 

12 Section 4. Section 39-51-204, MCA, is amended to read: 

13 "39-51-204. Exclusions from definition of employment. (1) The term "employment" does not 

14 include: 

15 (al agricultural labor, except as provided in 39-51-202(2). If an employer is otherwise subject to 

16 this chapter and has agricultural employment, all employees engaged in agricultural labor must be excluded 

17 from coverage under this chapter if the employer: 

18 (i) in any quarter or calendar year, as applicable, does not meet either of the tests relating to the 

19 monetary amount or number of employees and days worked, for the subject wages attributable to 

20 agricultural labor; and 

21 (ii) keeps separate books and records to account for the employment of persons in agricultural labor. 

22 (bl household and domestic service in a private home, local college club, or local chapter of a 

23 college fraternity or sorority, except as provided in 39-51-202(3). If an employer is otherwise subject to 

24 this chapter and has domestic service employment, all employees engaged in domestic service must be 

25 excluded from coverage under this chapter if the employer: 

26 (i) does not meet the monetary payment test in any quarter or calendar year, as applicable, for the 

27 subject wages attributable to domestic service; and 

28 (ii) keeps separate books and records to account for the employment of persons in domestic service. 

29 (cl service performed as an officer or member of the crew of a vessel on the navigable waters of 

30 the United States; 
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(d) service performed by an individual in the employ of that individual's son, daughter, or spouse 

2 and service performed by a child under the age of 21 in the employ of the child's father or mother; 

3 (el service performed in the employ of any other state or its political subdivisions or of the United 

4 States gove:nment or of an instrumentality of any other state or states or their political subdivisions or of 

5 the United States, except that national banks organized under the national banking law may not be entitled 

6 to exemption under this subsection and are subject to this chapter the same as state banks, provided that 

7 the service is excluded from employment as defined in section 3306(c)(7) of the Federal Unemployment 

8 Tax Act by sectien 3306icll71 of that act; 

g (f) service with respect to which unemployment insurance is payable under an unemployment 

1 Q insurance system established by an act of congress, provided that the department shall enter into 

11 agreements with the proper agencies under an act of congress, which agreements become effective in the 

12 manner prescribed in the Montana Administrative Procedure Act for the adoption of rules, to provide 

13 reciprocal treatment to individuals who have, after acquiring potential rights to benefits under this chapter, 

14 acquired rights to unemployment insurance under an act of congress or who have, after acquiring potential 

15 rights to unemployment insurance under the act of congress, acquired rights to benefits under this chapter; 

16 (g) services performed as a newspaper carrier or free-lance correspondent if the person performing 

17 the services or a parent or guardian of the person performing the services in the case ot a minor has 

18 acknowledged in writing that the person performing the services and the services are not covered. As used 

19 in this subsection: 

20 (i) "free-lance correspondent" is a person who submits articles or photographs for publication and 

21 is paid by the article or by the photograph; and 

22 (ii) "newspaper carrier" means a person who provides a newspaper with the service of delivering 

23 newspapers singly or in bundles. The term does not include an employee of the paper who, incidentally 

24 to the employee's main duties, carries or delivers papers. 

2 5 (h) services performed by real estate, securities, and insurance salespeople paid solely by 

26 commissions and without guarantee of minimum earnings; 

27 (i) service performed in the employ of a school,oolle!Jo, or university if the service is performed 

28 by a student who is enrolled and is regularly attending classes at a school, 00110!10, or university or by the 

29 spouse of a student if the spouse is advised, at the time that the spouse commences to perform the 

30 service, that the employment of the spouse to perform the service is provided under a program to provide 

~na Ler,tslattve coundl 
. 8 - . HB 100 



54th Legislature HB0100.03 

financial assistance to the student by the school, eellege, or university and that the employment will not 

2 be covered by any program of unemployment insurance; 

3 lj) service performed by an individual who is enrolled at a nonprofit or public educational institution,. 

4 which normally maintains a regular faculty and curriculum and normally has a regularly organized body of 

5 students in attendance at the place where its educational activities are carried on, as a student in a full-time 

6 program taken for credit at an institution that combines academic instruction with work experience if the 

7 service is an integral part of the program and the institution has certified that fact to the employer, except 

8 that this subsection does not apply to service performed in a program established for or on behalf of an 

9 employer or group of employers; 

10 (k) service performed in the employ of a hospital if the service is performed by a patient of the 

11 hospital; 

12 (I) services performed by a cosmetologist who is licensed under Title 37, chapter 31, or a barber 

13 who is licensed under Title 37, chapter 30, and: 

14 (i) who has acknowledged in writing that the cosmetologist or barber is not covered by 

15 unemployment insurance and workers' compensation; 

16 (ii) who contracts with a cosmetology salon as defined in 37-31-101 or a barbershop as defined 

17 in 37-30-101, which contract must show that the cosmetologist or barber: 

18 IA) is free from all control and direction of the owner in the contract; 

19 (Bl receives payment for services from individual clientele; and 

20 (Cl leases, rents, or furnishes all of the cosmetologist's or barber's own equipment, skills, or 

21 knowledge; and 

22 (iii) whose contract gives rise to an action for breach of contract in the event of contract termination 

23 (the existence of a single license for the cosmetology salon or b,,.·oershop may not be construed as a lack 

24 of freedom from control or direction under this subsection); 

25 (m) casual labor not in the course of an employer's trade or business performed in any calendar 

26 quarter, unless the cash remuneration paid for the service is $50 or more and the service is performed by 

27 an individual who is regularly employed by the employer to perform the service. "Regularly employed" 

28 means that the services are performed during at least 24 days in the same quarter. 

29 (nl employment of sole proprietors Elf• working members of a partnership, or members of a 

30 member-managed limited liability company that has filed with the secretary of state; 
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1 (o) services performed for the installation of floor coverings if the installer: 

2 (ii bids or negotiates a contract price based upon work performed by the yard or by the job; 

3 (ii) is paid upon completion of an agreed-upon portion of the job or after the job is completed; 

4 (iii) may perform services for anyone without limitation; 

5 !iv) may accept or reject any job; 

6 Iv) furnishes substantially all tools and equ;pment necessary to provide the services; and 

7 !vi) works under a written contract that: 

8 (A) gives rise to a breach of contract action it the installer or any other party fails to perform the 

9 contract obligations; 

1 O 18) states that the installer is not covered by unemployment insurance; and 

11 IC) requires the installer to provide a current workers' compensation policy or to obtain an 

12 exemption from workers' compensation requirements. 

13 (2) .!!.Employment.!!. does not include elected public officials. 

14 (3) For the purposes of 39-51-203(6), the term "employment" does not apply to service performed: 

15 (a) in the employ of a church or convention or association of churches or an organization that is 

16 operated primarily for religious purposes and that is operated, supervised, controlled, or principally 

17 supported by a church or convention or association of churches; 

18 (b) by a-4:fiy an ordained, commissioned, or licensed minister of a church in the exercise of the 

19 church's ministry or by a member of a religious order in the exercise of duties required by the order; 

20 (c) in a facility conducted for the purpose of carrying out a program of rehabilitation for individuals 

21 whose earning capacity is impaired by age or physical or mental deficiency or injury or providing 

22 remunerative work for individuals who, because of impaired physical or mental capacity, cannot be readily 

23 absorbed in the competitive labor market by an individual receiving rehabilitation or remunerative work; 

24 (d) as part of an unemployment work-relief or work-training program assisted or financed in whole 

25 or in part by a federal agency or any agency of a state or political subdivision of the state by an individual 

26 receiving work relief or work training; or 

27 (e) for a state prison or other state correctional or custodial institution by an inmate of that 

28 institution. 

29 (4) An individual found to be an independent contractor by the department under the terms of 

30 39-71-40113) is considered an independent contractor for the purposes of this chapter. An independent 
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contractor Is not precluded from filing a claim for benefits and receiving a determination pursuant to 

2 39-51-2402. 

3 15) This section does not apply to a state or local governmental entity or a nonprofit orga'1ization 

4 defined under section 501 lc)(3) of the Internal Revenue Code unless the service is excluded from 

5 employment as defined in the Federal Unemployment Tax Act." 

6 

7 Section 5. Section 39-51-603, MCA, is amended to read: 

8 "39-51-603. Employing unit to keep records and make reports. 11) Each employing unit shall keep 

9 true and accurate work records containing Stffii:I !he information as that the department may prescribe. 

10 Those records sl>all !lli!.§! be open to inspection and audit and shall 130 s1c11:ljeet te 1301A€J may be copied by 

11 the department or its authorized representative at any reasonable time and as often as may be necessary. 

12 An employing unit that ·maintains its records outside Montana shall furnish a copy of those records to the 

13 department at the employing unit's expense or shall pay the department for the costs associated with 

14 conducting the audit outside Montana. 

15 (2) The department and the ehairman presiding officer of any appeal tribunal may require from any 

16 employing unit any sworn or unsworn reports with respect to persons employed by it WffiSfl that the 

17 department considers necessary te for the effective administration of this chapter. 

18 13) Information th1c1s obtaiAed or obtained from any individual under this chapter 5ffilll must, except 

19 to the individual claimant to the extent necessary for the proper presentation of a claim, be held confidential 

20 and ~ may not be published or be open to public inspection, except to public employees in the 

21 performance of their public duties, in any manner revealing the individual's or employing unit's identity, but 

22 any claimant or !=Ii& the claimant's legal representative at a hearing before the board or appeal tribunal Sflall 

23 must be supplied with information from the records to the extent necessary for the proper presentation of 

24 ~ the claim. 

25 (4) Any employee or member of the department who violates any provision of this section shall 

26 be fined not less than $20 or more than $ 200 or shall be imprisoned for not longer than 90 daysL or both." 

27 

28 Section 6. Section 39-51-1105, MCA, is amended to read: 

29 "39-51-1105. Liability of corporate officers, managers, or members of limited liability company for 

30 taxes, penalties, and interest owed by corporation or company. ill When a corporation subject to 
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Montana corporate law or a limited liability company has failed fails to file the annual corporation or 

2 company report with the Montana secretary of state as required by law, the department shall hold the 

3 president, •,·ice president vice president, secretary, and treasurer or the managers of a manager-managed 

4 limited liability company Jointly and severally liable for any taxes, penalties, and interest due for the period 

5 in which the corporation or company is delinquent in filing the annual corporation or company report. If 

6 the required annual corporation or company report is made and filed after the time specified, Slc¼el=\ the 

7 officers or managers may not, on account of prior failure to make report, be held liable for the taxes, 

8 penalties, and interest thereafter Jccruing after making the report. 

9 (21 For determining liability for taxes, penalties, and interest owed, a member-managed limited 

1 0 liability company must be treated as a partnership, with liability for taxes, penalties, and interest owed 

11 extending to each member." 

12 

13 Section 7. Section 39-51-1109, MCA, is amended to read: 

14 "39-51-1109. Tax appeals -- procedure. A decision, determination, or redetermination of the 

1 5 department involving contribution liability, contribution rate, application for refund, employment status, or 

16 the charging of benefit payments to employers making payment in lieu of contributions is final unless an 

17 interested party entitled to notise thereof applies fer an a1313eal w an a1313eals referee notification submits 

18 a written appeal of the decision, determination, or redetermination. The appeal must be made in the same 

1 9 manner as provided in 39-51-2402 for the appeal of a decision relating to a claim for unemployment 

20 insurance benefits. Statutory rules of evidence and civil procedure do not apply to hearin9s in a hearing 

21 on the appeal. A hearing may be conducted by telephone or by videoconference. The decision of the 

22 appeals referee and any subsequent appeal therefrom must be made in the same manner as prescribed in 

23 39-51-2403 through 39-51-2410." 

24 

25 Section 8. Section 39-51-1301, MCA, is amended to read: 

26 "39-51-1301. Penalty and interest on past-due taxes. ( 1} Taxes unpaid on the date on which they 

27 are due and payable, as provided by subsections ( 1) and (2) of 39-51-1103 ( 1) and (2) and 39-51-1125, 

28 that are paid by the end of the month following the due date shall be are subject to a penalty assessment 

29 of $10 or 10% of the taxes due, whichever is greater. If the taxes are not paid by the end of the month 

30 following the due date, the employer shall be~ subject to a penalty assessment of $15 or 15 % of the taxes 
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due, whichever 1s greater. All past-due taxes sl.al+ bear interest at the rate of 18% a year, to be prorated 

on a daily basis. 

I 2) A penalty of $40 sl.al+ must be assessed whenever, as the result of a willful refusal of an 

employer to furnish wage information or pay taxes on time, the department issues a subpoena to obtain 

wage information or makes a summary or jeopardy assessment pursuant to 39-51-1302. 

(3) There is an account in the federal special revenue fund. Penalties and interest collected under 

this section must be deposited in that account. Money deposited in that account and appropriated to the 

department may only be used by the department to administer this chapter, to fund apprenticest'lip 

instruetion J'IFO§rams J')ursuant to 39 6 103, and to deteot including the detectiori. and eelleet collection of 

unpaid taxes and overpayments of benefits to the extent that federal grant revenue is less than amounts 

appropriated for this purpose. Money in the account not appropriated for these purposes must be 

transferred by the department to the unemployment insurance trust fund at the end of each eienniuFA fiscal 

year. 

(4) When failure to pay taxes on time was not caused by willful intent of the employer, the 

department may abate the penalty and interest. 

(5) All money accruing to the unemployment insurance trust fund from interest and penalties 

collected on past-due taxes must be used solely for the payment of unemployment insurance benefits and 

may not be used for any other purpose." 

Section 9. Section 39-51-1303, MCA, is amended to read: 

"39-51-1303. Collection of unpaid taxes by civil action. (1) If, after due notice, any employerL 

liable corporate officer I or liable member or manager of a limited liability company referred to in 39-51-1105 

defaults in any payment of taxes, penalties, or interest ti'toroon, the department may at its discretion initiate 

a civil action in the name of the Montana department of laeor and. industry to collect the amount due, and 

the employer, liable corporate officer, or liable member or manager of a limited liability company referred 

to in 39-51-1105 adjudged in default shall pay the costs of~ the action. 

12) An action for the collection of taxes due must be brought within 5 years after the due date of 

S\,IGf'I the taxes or it is barred. 

13) The department may pursue its remedy under either tAio oootion or 39-51-1304 or this section, 

or both." 
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Section 10. Section 39-51-1304, MCA, is amended to read: 

2 "39-51-1304. Lien for payment of unpaid taxes -- levy and execution. 11) Unpaid taxes, including 

3 penalties and interest assessed thereeR on unpaid taxes, have the effect of a judgment against the 

4 employer, liable corporate officer. or liable member or manager of a limited liability company referred to in 

5 39-51-1105. arising at the time~ that the payments are due. The department may issue a certificate 

6 settiR§ ferth stating the amount of payments due and directing the clerk of the district court of any county 

7 of the state to enter the certificate as a judgment in the docket pursuant to 25-9-301. From the time that 

8 the judgment is docketed, it becomes a lien upon all real and personal property of the employer. After the 

9 due process requirements of 39-51-1109 and 39-51-2403 have been satisfied, the department may enforce 

1 O the judgment pursuant to Title 25, chapter 13, except that the department may enforce the judgment at 

11 any time within 10 years of the creation of the lien. 

12 12) The lien provided for in subsection ( 1) is not valid against any third party owning an interest 

13 in real or personal property against which the judgment is enforced if: 

14 (a) the third party's interest is recorded prior to the entrance of the certificate as a judgment; and 

15 (bl the third party receives from the most recent granter of the interest a signed affidavit stating 

16 that all taxes, penalties, and interest due from the granter have been paid. 

17 (3) A granter who signs and delivers an affidavit is subject to the penalties imposed by 39-51-3204 

18 if any part of it is untrue. Notwithstanding the provisions of 39-51-3204, the department may proceed 

19 against the employer, liable corporate officer, or liable member or manager of a limited liability company 

20 referred to in 39-51-1105 under this seetieR er 39-51-1303 or this section, or both, to collect the 

21 delinquent taxes, penalties, and interest. 

22 (4) The lien provided for in subsection ( 1) must be released upon payment in full of the unpaid 

23 taxes, penalties, and accumulated interest. The department may release or may partially release the lien 

24 upon partial payment or whenever the department determines that the release or partial release of the lien 

25 will facilitate the collection of unpaid taxes, penalties, or interest. The department may release the lien if 

26 it determines that the lien is unenforceable." 

27 

28 Section 11. Section 39-51-2104, MCA, is amended to read: 

29 "39-51-2104. General benefit eligibility conditions. ill An unemployed individual is eligible to 

30 receive benefits for any week of total unemployment within the individual's benefit year only if the 
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department finds that the individual: 

t++.l.ill. has filed a claim at and has continued to report at an employment office in accordance with 

rules as !bat the department may prescribe, except that the department may by rule prescribe that in cases 

in which it finds the requirements oppressive or inconsistent with the purposes of this chapter, an 

unemployed individual may file a claim and report for work by mail or through other governmental agencies; 

~M is able to work, is available for work, and is seeking work. A claimant is not considered 

ineligible in any week of unemployment for failure to comply with the provisions of this subsection if the 

failure is~ because of: 

Will an illness or disability that occurs after the claimant has registered for work and suitable work 

has not been offered to the claimant after the beginning of the illness or disability; or 

+etllil enrollment as a student as provided in 39-51-2307. 

~ill prior to the first week for which the individual is paid benefits, has been totally unemployed 

for a waiting period of 1 week. A week is not counted as a week of total unemployment for the purposes 

of this subsection: 

Will if benefits have been paid for that week; 

+etllil unless the individual was eligible for benefits during the week; 

+etillil unless it occurs within the benefit year of the claimant; 

AAllitl unless it occurs after benefits first could become payable to any individual under this chapter. 

(2) (a) The department shall establish a profiling system to identify individuals who are likely to 

exhaust their regular benefits and who are in need of reemployment services. 

(bl In addition to the requirements listed in subsection (1), an individual identified pursuant to 

subsection (2)(a) may be required to participate in reemployment services in order to be eligible for 

unemployment benefits. 

(c) The requirement for participation in reemployment services may be waived if the department 

determines that: 

(i) the individual has completed reemployment services: or 

(ii) the individual's failure to participate in reemployment services is justifiable." 

Section 12. Section 39-51-2203, MCA, is amended to read: 

"39-51-2203. Reduction of benefits because of amounts received from certain other sources. ( 1 l 
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An individual's weekly benefit amount must be reduced (but not below zero) by the amount that the 

2 individual is receiving in the form of a governmental or other pension, retirement pay, annuity, or other 

3 similar periodic payment that is based on the previous work of the individual and that is reasonably 

4 attributable to the week if: 

5 la) the payment is made under a plan maintained or contributed to by a base-period or chargeable 

6 employer; and 

7 (bl except in the case of payments made under the Social Security Act or the Railroad Retirement 

8 Act, the services performed for the employer by the individual after the beginning of the base period or the 

9 remuneration for services affect eligibility for or the amount of the pension, retirement pay, annuity, or other 

10 similar payment. 

11 (2) The reduction required by subsection ( 1) does not apply in those instances in which the 

12 governmental or other pension, retirement pay, annuity, or other similar periodic payment is made from a 

13 fund to which the individual was required to make a direct contribution. A pensien plan negetiateEI ;;nEler 

14 a selleetiYe bargaining agreement is eansiElereEI a EliFeet an:1ple 1;ee eentrib;;tien ;;nEler tRis seetien. 

15 F~l THE FIEE)UCTION FIEQUIFIEE) BY SUBSECTIO~I I 11 E)QES NOT APPLY TO A PENSIO~I COVEFIEE) 

16 BY SECTIO~I li01 (CHO) OF THE INTEFl~IAL REVE~IUE COE)E." 

17 

18 Section 13. Section 39-51-2307, MCA, is amended to read: 

19 "39-51-2307. Disqualification because of student status. (1) Except as provided in subsection 

20 (2) or (3), an individual is disqualified for benefits during the school year (within the autumn, winter, and 

21 spring seasons of the year) or the vacation periods within the school year or during any prescribed school 

22 term if the individual is a student regularly attending an established educational institution. 

23 (2) An individual attending an adult basic education class 20 hours a week or less while laid off 

24 from a job is not disqualified from receiving benefits if the individual is willing to return to work when 

25 notified. 

26 (3) An otherwise eligible individual may not be denied benefits for any week because the individual 

27 is in training approved by the department, nor may the individual be denied benefits with respect to any 

28 week in which the individual is in training approved by the department by reason of the application of 

29 provisions in 39-51-2304 or the application of provisions in 39-51-210~i1.lilll-" 

30 
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Section 14. Section 39-51-2403, MCA, is amended to read: 

"39-51-2403. Dee+&ieff Hearing -- decision of appeals referee. Upon appeal of a determination or 

redetermination under 39-51-2402. an appeals referee shall hold a hearing, which may be conducted by 

telephone or by v1deoconference WITI-I Tl-IE CONSENT OF QOTI-I P/\l'!TIES. After a the hearing, iffi the 

appeals referee shall prom.Q!!y make findings and conclusions J:JFOFR,:Jtly and on the easis thereof affirm, 

modify, or reverse the deputy's determination or redetermination. Each interested party ~ must be 

promptly furnished ,:irorn,:itly a copy of the decision and the supporting findings and conclusions. This 

decision shall ee i§. final unless further review is initiated pursuant to 39-51-2404 within 10 days after stteh 

notification was mailed to the interested party's last,known address, ~FO¥iaoa tlclat sueh. The 10-day period 

may be extended for good cause." 

Section 15. Section 39-51-2404, MCA, is amended to read: 

"39-51-2404. Appeal to board procedure. Afl',f An interested party who is dissatisfied with a 

decision of an appeals referee is entitles te may appeal to the board. The department Wttl shall promptly 

transmit all records pertinent to the appeal to the board. The appeal hearing may be conducted by 

telephone or by videoconference, WITH TME GONSE~JT OF BOTl--1 PARTIES. When a decision is rendered 

by the board wi#I and copies of stteh the decision are mailed to all interested parties, including the 

department, that decision shall eesoFRo i§ final unless an interested party requests a rehearing or initiates 

judicial review by filing a petition in district court within 30 days of the date of mailing of the board's 

decision to ffi& the party's last-known address." 

22 Section 16. Section 39-51-2407, MCA, is amended to read: 

23 "39-51-2407. Procedure for disputed claims to be prescribed by regulation -- conduct of hearing 

24 or appeal. ill The manner in which disputed claims ~ must be presented, the reports #lef99fl on 

25 disputed claims required from the claimant and from employers, and the conduct of hearings and appeals 

26 ~ must be in accordance with regulations prescribed by the department or the board for determining the 

27 rights of the parties, whether or not stteh the regulations conform to common law or statutory rules of 

28 evidence and other technical rules or procedure. 

29 (2) A hearing or appeal may be conducted by telephone or by videoconference. WITM Tl-IE 

30 CONSENT OF BOTH PARTIES." 
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1 NEW SECTION. Section 17. Access to governmental records. Upon request by the department, 

2 a state or local government agency, including the units of the university system, or a state or local 

3 government official or employee shall cooperate by supplying the department with information that would 

4 aid in the administration of this chapter. The department may use the information only for administration 

5 of this chapter. Any confidential information provided to the department remains confidential and may not 

6 be published or open to public inspection unless specifically required in the performance of the employee's 

7 duties. 

8 

9 NEW SECTION. Section 18. Codification instruction. [Section 17) is intended to be codified as 

1 O an integral part of Title 39, chapter 51, part 5, and the provisions of Title 39, chapter 51, apply to [section 

11 17]. 

12 

13 NEW SECTION. Section 19. Applicability. [This act) applies to hearings or appeals requested on 

14 or after [the effective date of sections+ 2. through 10 and 12 through 19). 

15 

1 6 NEW SECTION. Section 20. Effective dates. 11 l [SECTION 1 j IS EFFECTIVE JANUARY 1, 1996. 

1 7 m [Sections + 2. through 10 and 12 through 19...1..L. and this section] are effective on passage 

1 8 and approval. 

19 ~Ql [Section 11 J is effective October 1, 1995. 

20 

21 NEW SECTION. SECTION 21. CONTINGENT TERMINATION. IF 26 U.S.C. 3304 IS AMENDED TO 

22 NO LONGER REQUIRE THAT ELECTION JUDGES RECEIVE UNEMPLOYMENT INSURANCE COVERAGE, 

23 THEN [SECTION 1 OF THIS ACT) TERMINATES ON THE DATE ON WHICH THE U.S.C. AMENDMENT IS 

24 EFFECTIVE. 

25 -END-
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