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\-\ouse. BILL NO. 2.3 
INTRODUCED•~•~ 

LC0206.01 
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A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE OBSCENITY LAW; AMENDING SECTION 

45-8-201, MCA; AND REPEALING SECTION 45-8-203, MCA." 

7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

8 

9 Section 1. Section 45-8-201, MCA, is amended to read: 

1 O "45-8-201. Obscenity. (1) A person commits the offense of obscenity when, ','t'ith lrnowledge of 

11 the ebseene nature thoreef, he if the person purposely or knowingly: 

12 (al sells, delivers, er pre·.cides er afters er agrees to sell, deliver, er previde any ebseene writing, 

13 pieture, roeord, or otAer representation or oFAbodiFAont of tho obseono to anyone under tl=io a!,')o ef 18; 

14 (b) presents or direots an obseone play, danee, or etl=ier perferFAaneo, or partieipates in Hiat portion 

1 5 tl=ioroof wl=iiol=i FAalles it obssene, to anyone under tl=ie age of 1 B; 

16 (el 13ublisl=ies, m1hibits, or otherwise FAakes available an·rtl=iin!,'J obseeno to anyeno under the age 

17 ~ 

18 (dl 13erferFAs an obsseno aot or otherwise 13resents an obssene eJlAibition of l=iis body to anyone 

19 under tl=ie age of 1 B; 

20 (el eroatos, bu~'s, preeuros, er possesses osseono FAattor or FAaterial with tho 13urposo to 

21 disseminate it to an·,•one under the age of 1 B; er 

22 (fl adYertises er otAerwise r;ireFAetes tAe sale of esseene FAatorial or materials re13resentod or Reid 

23 out by him to be easeene. 

24 (2) A tl=iin!'l is obseene if: 

25 (al Ii) it is a re13resentation or deseri13tion of 13erverted ultimate seitual aets, aetual or simulated; 

26 (iii it is a patently offonsi·,•o representation or deseription of normal ultimate sel<ual aots, aetual or 

27 simulated; er 

28 (iii) it is a 13atontly offensive representation or doseription of mastursation, eneretory funetions, or 

29 lewd ei<hibition of the genitals; and 

30 (bl taken as a whole tho FAaterial: 
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1 fil appl ,•ing eontefflporary eofflfflunity standards, appeals to the prnrient interest in se1c; 

2 (ii) portrays eonduet deserieed in sueseetion (2l(allil, Iii}, or liiil in a patontlv offonsiYe wa~·; and 

3 (iii} lael1s serio1c1s literary, artistie, politieal, or seientifie value. 

4 (3l In an~· proseeution for an offense under this seetion, eviElenee shall ee adfflissielo to show: 

5 (a) tho predofflinant appeal of the fflaterial anEI what effoet, if an•(, it we1c1ld proeaely have on the 

6 eoha,·ior ef people; 

7 (el the anistie, literarv, seientifie, edueational, or ether fflerits of the fflaterial; 

8 (el the degree ef p1c10lie aeeeptanse of tho fflatorial in the eefflfflunity; 

9 (El} appeal to 13rnriont interest or aesense thereof in aEIYertising or other profflotion of the fflatorial; 

10 9f 

11 (el 131c1r130s0 of tho a1c1thor, oreator, 131c10lisher, er dissefflinator. 

12 (a) publishes, exhibits, presents, rents, sells, delivers, provides, or otherwise makes available 

13 obscene material or offers or agrees to publish, exhibit, present, rent, sell, deliver, provide, or otherwise 

14 make available obscene material; 

15 (b) presents, participates in, or directs an obscene performance or offers or agrees to present, 

1 6 participate in, or direct an obscene performance; 

17 (c) creates, buys, procures, or possesses obscene material for dissemination; or 

18 (d) imports obscene material into this state or otherwise causes obscene material to be brought 

19 into this state for sale, rent. delivery, or exhibition. 

20 (21 As used in this section: 

21 (a) "Material" means any magazine or other printed or written matter, picture, photograph, motion 

22 picture film, videotape, sound record, statue, representation, or computer transmission. 

23 (b) "Obscene material" or "obscene performance" is that which: 

24 (i) the average person, applying contemporary community standards. would consider to include a 

25 patently offensive depiction or description of sexual conduct; 

26 (ii) the average person. applying contemporary community standards, would consider to appeal to 

27 a prurient interest in sex when taken as a whole; and 

28 (iii) a reasonable person would find to lack serious literary, artistic, political, or scientific value, when 

29 taken as a whole. 

30 (cl "Performance" means a play, dance, or other live exhibition performed before an audience. 
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(d) "Person" means an individual, partnership, corporation, association. or other entity. 

(e) "Sexual conduct" means: 

(i) vaginal, anal, or oral intercourse, whether actual or simulated and whether normal or perverted; 

(ii) masturbation, excretory functions, and lewd exhibition of the uncovered genitals; and 

(iii) sadomasochistic abuse, meaning an act or condition that depicts torture, physical restraint by 

being fettered or bound, or flagellation, of or by a nude person or a person clad in undergarments or in a 

revealing or bizarre costume. 

t4t ill.Jill A person convicted of obscenity under subsection (1 )(al, ( 1I lbl, or I 1 lie) shall be fined 

at least $500 but not more than $1,000 or imprisoned in the county jail for a term not to exceed 6 months, 

or both. 

(b) A person convicted of obscenity under subsection ( 1 )ldl shall be fined an amount not to exceed 

$50,000 or imprisoned for a term not to exceed 10 years, or both. 

(4) When a conviction has become final, the court may order any material in the possession of law 

enforcement authorities and found to be obscene at the trial or alleged to be obscene if there was no trial 

to be destroyed by the law enforcement authority possessing the material or by the county sheriff. 

(5) Cities, towns, or counties may adopt ordinances or resolutions Wftielt that are more restrictive 

as to obscenity than the provisions of 45-8-206 and this section." 

NEW SECTION. Section 2. Repealer. Section 45-8-203, MCA, is repealed. 

-END-
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HOUSE BILL NO. 83 

HB0083.02 

APPROVED BY COMMITTEE 
ON JUDICIARY 

2 INTRODUCED BY HERRON, MILLS, L. SMITH, BARNETT, JORE, SIMPKINS, TOEWS, MCGEE, CURTISS, 

3 KEATING, BURNETT, ORR 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE OBSCENITY LAW; AND AMENDING SECTION 

6 45-8-201, MCA; A~m REPE/\Ll~IG SEGTlmJ 4 6 8 20a, MCA." 

7 

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

9 

10 Section 1. Section 45-8-201, MCA, is amended to read: 

11 "45-8-201. Obscenity. (11 A person commits the offense of obscenity when, with lmowledge of 

12 the obseene nat1,Ire thereof, he if the person purposely or knowingly: 

13 la) sells, aeli,..ers, or pro,..ides or offers or agrees to sell, eoli•,cor, or provide any obseene writin§, 

14 pioture, reeore, or other representation or eAciboeiFRent of the obsoene to anyone unaer the a§e of 18; 

15 (bl presents or eireats an obsaene pla•(, eanoe, or other perforFRanae, or partiaipates in that portion 

16 thereof v,·hioh A'1akes it obsoene, to an•(one uneer the age of 18; 

17 (o) pu0lishes, ei(hi0its, or otherwise Aciakes availa0le anything obseene to anyone under the a§e 

18 &l-+8t 

19 !Ell perforFRs an obsoene aot or otherwise presents an obseene 0Hhi0itien of his boay to anyone 

20 unaer tho a§e of 18; 

21 (el ereates, buys, proeures, or possesses obseene Aciattor er material with the purpose to 

22 disseFRinate it ta an•yene unEler the ago of 18; or 

23 (f) aEIYertises or otherwise proA'1etos the sale of obsoeno FRaterial er Fl'laterials representeEI or helEI 

24 out 8'f hiA'1 ta 00 eesoene. 

25 (2l ,t\ thing is obsoene if: 

26 (al (ii it is a representation er aesoriptien ef per,..erted ultiFRate seJ(ual aots, aetual or sifl'lulateEI; 

27 (iil it is a patently offensiYo representation or Eleseription ef norA'1al ultifl'late SOJ(ual aets, aetual or 

28 siRu,ilatea; or 

29 (iii) it is a patently offensi ... e representation or Eleseriptien of FRasturbation, ei(aretory funotions, or 

30 Iowa e!Ehibition of the €JOnitals; anEI 
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(bl tal1en as a whole the material: 

2 (il applying contemporary eommuni1y standards, appeals to the prurient interest in se1E; 

3 liil portrays eonduet deseribed in subsection I2)(a)(i), (ii). or (iii) in a patently offensive wa.,·; and 

4 (iiil laol1s serious literary. artistic, politieal, or seientifie vali:1e. 

5 (3) In any prosecution for an offense under this seotion, evidence shall be admissible to show: 

6 !al the predomiAant appeal of the material and ••,hat effect, if any, it would probabl1• have on the 

7 behavior of people; 

(bl 

(el 

the artistio, literary, seientifio, educational. or other merits of the material; 

the degree of public aoceptanee of the material in the eemmunity; 

(di appeal to prurient interest or absenee thereof in ad.·ertising or other promotion of the material; 

11 9f 

(el purpose of the author, ereator, publisher, or disseminator. 

(a) publishes, exhibits, presents, rents, sells, delivers, provides, or otherwise makes available 

14 obscene material or offers or agrees to publish, exhibit, present, rent, sell, deliver, provide, or otherwise 

15 make available obscene material; 

16 (b) presents, participates in, or directs an obscene performance or offers or agrees to present, 

17 participate in, or direct an obscene performance; 

18 (c) creates, buys, procures, or possesses obscene material for dissemination; or 

19 (d) imports obscene material into this state or otherwise causes obscene material to be brought 

20 into this state for sale, rent, delivery, or exhibition. 

21 12) As used in this section: 

22 (al "Material" means any magazine or other printed or written matter, picture, photograph, motion 

23 picture film, videotape, sound record, statue, representation, or computer transmission. 

24 lb) "Obscene material" or "obscene performance" is that which: 

25 (i) the average person, applying contemporary community standards, would consider to include a 

26 patently offensive depiction or description of sexual conduct; 

27 Iii) the average person, applying contemporary community standards. would consider to appeal to 

28 a prurient interest in sex when taken as a whole; and 

29 (iii) a reasonable person would find to lack serious literary, artistic, political. or scientific value, when 

30 taken as a whole. 

~na 1eotstattve cauncll 
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(c) "Performance" means a play, dance. or other live exhibition performed before an audience. 

2 (dl "Person" means an individual. partnership. corporation. association. or other entity. 

3 (e) "Sexual conduct" means: 

4 _Ii) vaginal, anal. or oral intercourse. whether actual or simulated and whether normal or perverted; 

5 (ii) masturbation, excretory functions. and lewd exhibition of the uncovered genitals; and 

6 (iii} sadomasochistic abuse. meaning an act or condition that depicts torture. physical restraint by 

7 being fettered or bound, or flagellation, of or by a nude person or a person clad in undergarments or in a 

8 revealing or bizarre costume. 

9 f4+ ill.Jfil A person convicted of obscenity under subsection (1)(a). (1)(b), or (1)(c) shall be fined 

1 O at least $500 but not more than $1,000 or imprisoned in the county jail for a term not to exceed 6 months, 

11 or both. 

12 (bl A person convicted of obscenity under subsection (1 )Id) shall be fined an amount not to exceed 

13 $50,000 or imprisoned for a term not to exceed 10 years. or both. 

14 (41 When a conviction has become final. the court may order any material in the possession of law 

15 enforcement authorities and found to be obscene at the trial or alleged to be obscene if there was no trial 

16 to be destroyed by the law enforcement authority possessing the material or by the county sheriff. 

17 (5) Cities, towns, or counties may adopt ordinances or resolutions WflieR that are more restrictive 

18 as to obscenity than the provisions of 45-8-206 and this section." 

19 

20 

21 

~lEW SECTION. SeetieR 2. Repealer. Sestion 46 8 20a, MG/\, is ro13eales. 

-END-
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1 HOUSE BILL NO. 83 

2 INTRODUCED BY HERRON, MILLS, L. SMITH, BARNETT, JORE, SIMPKINS, TOEWS, MCGEE, CURTISS, 

3 KEATING, BURNETT, ORR 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE OBSCENITY LAW; AND AMENDING SECTION 

6 45-8-201, MCA; A~m RE?EALING 6EGT1m1 4 Ii 8 2Qa, MCA." 

7 

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

9 

10 Section 1. Section 45-8-201, MCA, is amended to read: 

11 "45-8-201. Obscenity. ( 1) A person commits the offense of obscenity '"''AOR, .,.,.itl=l IERowloege of 

12 n10 ol:!sooRO Rall:lFB tAOFoef, AB if tAB BBFSBR Pl:IFPBSBI')' BF l(RBWiR!jl'f IF THE PERSON. WITH KNOWLEDGE 

13 OF THE CHARACTER OF THE ITEM INVOLVED. KNOWINGLY: 

14 (al sells, eoli•,aFS, OF pFe ... ielos BF effBFS 8F O!jFees te soil, eeli ... oF, er pro·~ielo OR~' OBSOORO writin!j, 

15 pietl:IFO, rooorEI, OF otl=ler repreSBRMtiOR OF OFRl:!oeiFReRt et tl=le el:!soeno to OR1;0Re 1,1A0BF the B!jO of 18; 

16 11:11 pFBSBRtS BF eliroets OR el:!soene pla')', EiaROO, BF otheF perforfflOROO, OF paFtieipatos iR tl=lat portioR 

17 tl=loroof wJ:lieh makes it ol:!seoRe, to an•tone l:IRder the B!je of 18; 

18 lol p1,1elisl=los, 01El=lil:!its, er etl=lorwise makes aYailal:!lo aR·;tl=liR!l ol:!seeno to aR'/ORo 1,1REier tl=le age 

19 e+-+8t 

20 !Ell perferffls aR oesoene aet or etl=lerwise preseRts aR ol:!seone OlEAil:!itieR of J:lis l:!od1( to aRyoRe 

21 1:1Rder tl=lo B!lB ef 18; 

22 (el ereates, 1:!t1·rs, proe1,1ros, or pessessos ol:!seoRe FFIBUer BF A=latorial witl=l tl=lo p1,1rpese to 

23 elisooFAina:t:e it te aR 1fone uneler tRe age ef 1 S; er 

24 !fl ael.,.ertises er otl=ler•,Yise pFoffletes tl=le sale of oeeeeRe FRateFial er FRaterials ropreseRtee or i'lolEI 

25 e1,1t l:!·1 l=liffl to ea el:!seeno. 

26 (21 A tl=liR!l is el:!soeRe ifi 

27 (al m it is a FepreseRtatieR OF deseriptieR of peP,ortod 1,1ltiFF1ate selE1,1al aets, aet1:1al er siFF11:1latee; 

28 (ii) it is a 1:1a:t:eAtl;i onen&i\'8 representation er eleseri~tion of RerFAal 1:1ltiR1ate senual eats, aetl!lal or 

29 sifflt1latee; er 

30 om it is e f)Otentlr,1 e:J:fensive representation or eleserip:t:ien of ff'lasturl3ation, 8Kere1:ary h.1netions, or 

~~n• Ler,lslattve COUnt:11 
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1 lewEI OIIAiBitioA of tl=lo goAitals; aAEI 

2 !el talEOA as a ,.,,,1:1010 ti:10 mateFial: 

3 !ii appl1riA!!I BOAtempeFaF)' OBFAFAYAity staAElaFEIS, appeals to tl=le PFlelfi8At iAtOFOSt iA se11; 

4 !ii) p0Ftra1rs oeAEl1e1et EloserieoEI iA s1e1eseetioA !2Hal!i!, !ii), BF (iiil iA a pateAtly offoAsivo wa 1(; aAEI 

5 !iii) laolts SBFio1,1s liteFaFy, aFtietio, politieal, OF eoiOAtifie Yal1e10. 

6 (~} IA any p,oooeuiien far aA effeAse 1:1ndor 1:Rio seetion, Otw'ieleneo sRell Be at:tffliGGiBlo to sRe,v: 

7 (a) tl=la preElemiAaAt appeal of tl=lo matoFial aAEI wl=lat oHoet, if BA¥, it wo1e1IEI pFOeael·( i=laYo BA tl=le 

· 8 eel=la·,ier ef poepla; 

9 (el ti=le aFtietie, literaF)', seieAtifio, eEl1e1oetioAal, BF othoF meFite of tl=lo FAeteriah 

1 O (el tl=la Ele!!IFBB ef p1e1elie aeeeptaAeo of tl=le material iA tl=le eemFA1e1Aity1 

11 

12 

(Ell appeal to l}FlelFiOAt iAtBFOSt OF aeaeAee theFeof iA aEl·,eFtisiAg OF ether premetieA of the mateFial; 

Elf 

13 (e) p1,1Fpeae of tl=lo a1e1tl=ler, BFOatoF, p1,1elisi=IOF, OF Eli89eR'liAater. 

14 (al publishes, exhibits, presents, rents, sells, delivers, provides, or otherwise makes available 

15 obscene material or offers or agrees to publish, exhibit, present, rent, sell, deliver, provide, or otherwise 

16 make available obscene material: 

17 !bl presents, participates in, or directs an obscene performance or offers or agrees to present, 

18 participate in. or direct an obscene performance: 

19 (cl creates, buys, procures, or possesses obscene material for dissemination: or 

20 !di imports obscene material into this state or otherwise causes obscene material to be brought 

21 into this state for sale, rent, delivery, or exhibition. 

22 (2) As used in this section: 

23 !Al "KNOWLEDGE OF THE CHARACTER" MEANS WITH GENERAL KNOWLEDGE OF THE 

24 CONTENT OR CHARACTER OR WITH REASON TO KNOW OF THE CONTENT OR CHARACTER OF THE 

25 MATERIAL. 

26 fat(Bl "Material" means any magazine or other printed or written matter, picture, photograph, 

27 motion picture film, videotape, sound record, statue, representation, or computer transmission. 

28 ieJ:ICl "Obscene material" or "obscene performance" is that whjch: 

29 lil the average person, applying contemporary community standards, would consider to include a 

30 patently offensive depiction or description of sexual conduct: 

~,n• Ln/Slatlv• coundt 
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1 (ii) the average person, applying contemporary community standards. would consider to appeal to 

2 a prurient interest in sex when taken as a whole: and 

3 (iii) a reasonable person would find to lack serious literary. artistic. political. or scientific value, when 

4 taken as a whole. 

5 fetlDl "Performance" means a play, dance. or other live exhibition performed before an audience. 

6 @(E) "Person" means an individual, partnership. corporation. association, or other entity. 

7 fet(Fl "Sexual conduct" means: 

8 (il vaginal. anal. or oral intercourse. whether actual or simulated and whether normal or perverted; 

9 (ii) masturbation. excretory functions. and lewd exhibition of the uncovered genitals; and 

10 (iii) sadomasochistic abuse. meaning an act or condition that depicts torture. physical restraint by 

11 being fettered or bound. or flagellation, of or by a nude person or a person clad in undergarments or in a 

12 revealing or bizarre costume. 

13 f4l- Ql.Jfil. A person convicted of obscenity under subsection (1 )(a). (l)(b). or ( 1 )(c) shall be fined 

14 at least $500 but not more than $1,000 or imprisoned in the county jail for a term not to exceed 6 months, 

15 or both. 

16 (bl A person convicted of obscenity under subsection I 1 lid) shall be fined an amount not to exceed 

17 $50.000 or imprisoned for a term not to exceed 10 years. or both. 

18 (4) When a conviction has become final. the court may order any material in the possession of law 

19 enforcement authorities and found to be obscene at the trial or alleged to be obscene if there was no trial 

20 to be destroyed by the law enforcement authority possessing the material or by the county sheriff. 

21 (5) Cities, towns, or counties may adopt ordinances or resolutions wl=liGA that are more restrictive 

22 as to obscenity than the provisions of 45-8-206 and this section." 

23 

24 ~HilN S!!GTIOPt Seetien 2. RepealeF. See~ieA 4 6 8 ;wa, MCA, is Fepealeet. 

25 -END-

~na Let1ls1atlve COUlldl 
- 3 - HB 83 




