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HOUSE BILL NO. 69
INTRODUCED BY FISHER
BY REQUEST OF THE DEPARTMENT OF JUSTICE AND THE BOARD QF CRIME CONTROL

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO THE
PROTECTION AND TREATMENT OF VICTIMS OF CRIME AND TO THE PAYMENT OF RESTITUTION BY THE
OFFENDER; AMENDING SECTIONS 44-2-601, 44-5-303, 45-9-205, 46-11-701, 46-18-101, 46-18-112,
46-18-113, 46-18-115, 46-18-201, 46-1B-202, 46-18-222, 46-18-241, 46-18-242, 46-18-243,
46-18-244, 46-18-245, 46-18-246, 46-1B-247, 46-18-302, 46-23-202, 46-23-210, 46-23-215,
46-23-405, 46-23-1011, 46-23-1021, 46-23-1025, 46-24-103, 46-24-104, 46-24-201, 46-24-202,
46-24-203, 46-24-205, AND 53-9-128, MCA; REPEALING SECTION 46-23-204, MCA; AND PROVIDING
AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 44-2-601, MCA, is amended to read:

"44-2-601. Notification of escape or release from confinement. (1) The notice required by
subsection (2) must be given if:

(a) a person committed to a hospital or mental health facility under Title 46, chapter 14, escapes
or is released from confinement;

(b) a person confined in an institution other than a jail pending or during trial for a ¢riminal offense
involving the use or threat of physical force or violence or confined in a prison or other state institution after
conviction of a criminal offense involving the use or threat of physical force or vioience or after being
designated as a dangerous offender under 46-18-404 escapes or is released from confinement; or

lc) a person confined in a jail pending or during trial for a criminal offense involving the use or
threat of physical force or violence or confined in a jail after conviction of a criminal offense involving the
use or threat of physical force or violence or after being designated as a dangerous offender under
46-1B-404 escapes from confinement.

(2) If a person referred to in subsection {1} escapes or is released from contfinement, the institution

in which the person was confined shall notify:
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{al the sheriff or other law enforrament officials in the county in which the offense occurred;

{h) the sheriff or other law enforcsment officials in the county or counties, if known, m which a
victim or the victims of the offense resids at the time of the escape or release;

{c) the sheriff or other law enfucement officials in the county, if known, in which the person
intends to reside upon leaving continem:

(d) the sheriff or other law enforceiment officials in the county in which the jail, prison, hospital,
mental heaith facility, or other institution from which the person escaped or was released is located; and

(e) a victim of the pffense who has reguested notification_in the event of an escape or a reiease

of the person; and

tet{f} a court that has requested that it be notified in the event of an escape or a release e—an

eseape of the person.”

Section 2. Section 44-5-303, MCA, 1s amended to read:
"44-5-303. Dissemination of confidential criminal justice information. Disseminatien (1] Except

as provided in subsection (2}, dissemination of confidential criminal justice information is restricted to

criminal justice agencies, to those authorized by law to receive it, and to those authorized 10 receive it by
a district court upon @ written finding that the demands of individual privacy do not clearly exceed the
merits of public disclosure.

{2) If the prosecutor determines that dissemination would not jeopardize @ pending investigation

or_other criminal proceasding of confif~ntial _criminal_justice information, the information _may be

disseminated 1o a victim of the offense by the presecutar or by the investigating law enforcement agency

after consultation with the prosecutor.

{3} A& Unlegs otherwise ordered by a court, a person_or criminal justice agency that accepts
confidential criminal justice information assumes equal responsibility for the security of sueh the information
with the originating agency. Whanevar «ofidential criminal justice information is disseminated, it must be
designated as confidential.”

NEW SECTION, Section 3. Mondisclosure of information about victim. (1) if a victim of an offense
requests confidentiality, a criminal justice agency may not disseminate, except to another criminal justice

agency, the address, telephone number, o place of employment of the victim or a member of the victim’s
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family unless disclosure is of the location of the crime scene, is required by law, is necessary for law
enfarcement purposes, or is authorized by a district court upon a showing of good cause.

{2) The court may not compel a victim or a member of the victim’s family who testifies in a criminal
justice praoceeding to disclose on the record in open court a residence address or place of employment
unless the court determines that disclosure of the information is necessary.

(3} A criminal justice agency may not disseminate to the public any information directly or indirectly
identifying the victim of an offense committed under 45-5-502, 45-5-503, 45-5-504, or 45-5-507 unless
disclosure is of the location of the crime scene, is required by law, is necessary for law enforcement

purposes, or is authorized by a district court upon a showing of good cause.

Section 4. Section 45-3-205, MCA, is amended 1o read:
"45-9-205. Exemption from mandatory minimum sentences. |f a court impaoses any of the

sentencing alternatives specified in 45-9-202, the mandatory minimum sentences provided in

46-18-201(44(5) do not apply.”

Section 5. Section 48-11-701, MCA, is amended to read:

"46-11-701. Pretrial proceedings -- exclusion of public and sealing of records. (1} Except as
provided in this section, pretrial proceedings and records of those proceedings are open to the public. If,
at the pretrial proceedings, testimony or evidence is presented that is likely to threaten the fairness of a
trial, the presiding officer shalt advise those present of the danger and shall seek the voluntary cooperation
of the news media in delaying dissemination of potentially prejudicial information until the impaneling of the
jury or until an earlier time consistent with the administration of justice.

{2) The defendant may move that all or part of the proceeding be closed to the public, or with the
consent of the defendant, the judge may take action on the judge’s own motion.

(3) The judge may close a preliminary hearing, bail hearing, or any other pretrial proceeding,
including a hearing on a motion to suppress, and may seal the record only if:

{a) the dissemination of information from the pretrial proceeding and its record would create a clear
and present danger to the fairness of the trial; and

{b) the prejudicial effect of the information on trial fairness cannot be avoided by any reasonable

alternative means.
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{4) Whenever all or part of any pretrial proceeding is held in chambers or otherwise closed to the
public under this section, a complete record must be kept and made available to the public following the
completion of the trial or earlier if consistent with trial fairness.

{5} Notwithstanding closure of a proceeding to the public, the judge shall permit a victim of the

offense to be present unless the judge determines that exclusion of the victim is necessary to protect either

party's right to a fair trial or the safety of the victim. If the victim is present, the judge, at the victim's

request, shall permit the presence of an individual to provide support to the victim unless the judge

determines that exclusion of the individual is necessary to protect the defendant’s right to a fair trial.

+#+6) When the judge determines that all or part of a document filed in support of a charge or
warrant would present a clear and present danger to the defendant’s right to a fair trial, the decument or
portion of the document must be sealed until the trial is completed unless the document or partion of the

document must be used for trial fairness.”

Section 6. Section 46-18-101, MCA, is amended to read:

"46-18-101. Correctional policy. (1} It is the purpose of this section to declare the correctional
policy of the state of Montana., Laws for the punishment of crime and for the rehabilitation of the convicted
are drawn to implement the policy established by this section.

{2) The carrectional policy of the state of Montana is to protect society by preventing crime
through punishment and rehabilitation of the convicted. The legislature finds that an individual is

responsibie for and must be held accountak!e for the individual’s actions_including, whenever possible, the

restoration of all pecuniary losses sustained by a victim of the offense. Corrections laws and programs

must be implemented to impress upon each individual the responsibility for obeying the law. To achieve
this end, it is the policy of the state to assure that prosecution of criminal offenses occurs whenever
probable cause exists and that punishment of the convicted is certain, timely, and consistent. Furthermore,
it is the state’'s policy that persons convicted of a crime be dealt with in accordance with their individual

characteristics, circumstances, needs, and potentialities. Finally, it is the policy of the state to recognize

that the interests of crime victims should be considered so that, to the extent possible, victims of crime

may be protected from threat of future harm by the offender.

(3) {a) Sentences imposed upon those convicted of crime must be based primarily on the following:

(i} the crime committed;
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{ii} the prospects of rehabilitation of the offender;

(i} the circumstances under which the crime was committed;

(iv) the criminal history of the offender; and

{v) consideration of alternatives to imprisonment of the offender in the state prison or the wamen'’s
correctional center.

(b} Dangerous offenders who habitually violate the law and victimize the public must be removed
from society and correctively treated in custody for long terms, as needed. Other offenders must be dealt
with by probatien, suspended sentence, community corrections, community service, or fine whenever such
disposition appears practicable and not detrimental to the needs of public safety and the welfare of the
individual. Whenever possible, sentences for offenders must include restitution to the victim, payment of
costs as provided in 46-18-232, and payment of costs of court-appointed counsel as provided in 46-8-113,

(4) It is also the policy of the state that alternatives to imprisonment, such as community
corrections, should be used whenever appropriate for nonviolent felony offenders in order to provide them
opportunities to gain work experience, to learn life skills, to obtain education and training, or to participate
in other activities that will reduce recidivism and enable offenders to become productive members of

society.”

Section 7. Section 46-18-112, MCA, is amended to read:

"46-18-112. Content of presentence investigation report. {1} Whenever an investigation is
required, the probation officer shall promptly inquire into and report upon:

(a} the defendant’s characteristics, circumstances, needs, and potentialities;

(b} the detendant’s criminal record and social history;

(c) the circumstances of the offense;

{d) the time of the defendant’s detention for the otfenses charged; ard

(e) the harm caused, as a result of the offense, to the victim, the victim’s immediate family, and
the community; and

(f} the victim's pecuniary loss, if any. The officer shall make a reasonable effort to confer with the

victim to ascertain whether the victim has sustained a pecuniary loss. If the victim is not available or

declines to confer, the officer shall record that information in the report.

(2} Alllocal and state mental and correctional institutions, courts, and law enforcement agencies
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shall furnish, upon request of the officer preparing a presentence investigation, the defendant’s criminal
record and other relevant information.

(3) The court may, in its discretion, require that the presentence investigation report include a

physical and mental examination of the defendant.

Section 8. Section 46-18-113, MCA, is amended to read:

"46-18-113. Availability of presentence investigation report. (1) All presentence investigation
reparts must be a part of the court record but may not be opened for public inspection. A copy of the
presentence investigation report must be provided to the prosecution, the defendant and the defendant’s

attorney, and the agency or institution to which the defendant is committed. The prosecutor may discuss

the contents of the presentence report with a victim of the offense.

(2) The court having jurisdiction of the case may permit other access to the presentence

investigation report as it considers necessary."”

Section 9. Section 46-18-115, MCA, is amended to read:

"46-18-115. Sentencing hearing. Before imposing sentence or making any other disposition upon
acceptance of a plea or upon a verdict or finding of guilty, the court shall conduct a sentencing hearing,
without unreasonable delay, as follows:

{1} The court shall afford the parties an opportunity to be heard on any matter relevant to the
disposition, including the applicability of sentencing enhancement provisions, mandatory minimum
sentences, persistent felony offender status, ar an exception to these matters.

(2) If there is & possibility of imposing the death penalty, the court shall hold a hearing as provided
by 46-18-301.

{3) Except as provided in 46-11-701 and 46-16-120 through 46-16-123, the court shall address
the defendant personally to ascertain whether the defendant wishes to make a staternent and to present
any information in mitigation of punishment or reason why the defendant should not be sentenced. If the
defendant wishes to make a statement, the court shall afford the defendant a reasonable opportunity to

do so.
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{4) (a) The court shall permit the victim to present a statement concerning the effects of the crime

on the victim, the circumstances surrounding the crime, the manner in_which the crime was perpetrated,

and the victim's gpinion regarding appropriate sentence. At the victim’'s gption, the victim may present

the statement in_writing before the sentencing hearing or orally under oath at the sentencing hearing, ot

hoth.

{b) The court shall give copies of any written statements of the victim to the prosecutor and the

defendant prior to imposing sentence.

{c) The court shall consider the victim’s statement along with other factors. However, if the

victim’s statement includes new material facts upon which the caurt intends to rely, the court shall allow

the defendant adequate opportunity to respond and may continue the sentencing hearing if necessary.
+H(5) The éourt shall impose sentence or make any other disposition authorized by law.
48}{6) In felony cases, the court shall specifically state all reasons for the sentence, including
restrictions, conditions, or enhancements impesed, in open court on the record and in the written

judgment.”

Section 10. Section 46-18-201, MCA, is amended to read:

"46-18-201. Sentences that may be imposed. {1} Whenever a person has been found guilty of
an offense upon a verdict or & plea of guilty, the court may:

{a} defer imposition of sentence, except as provided in 61-8-714 and 61-8-722 for sentences for
driving under the influence of alcahol or drugs or as provided in 61-6-304, for a period, except as otherwise
provided, not exceeding 1 year for any misdemeanor or for a period not exceeding 3 years for any felony.
The sentencing judge may impose upon the defendant any reasonable restrictions or conditions during the
period of the deferred imposition. Reasonable restrictions or conditions may include:

{i) jail base release;

(i) jail time not exceeding 180 days;

{iti) conditions for probation;

L isution:

a(iv) payment of the costs of confinement;

{vid{(v] payment of a fine as provided in 46-18-231;

fvii3 (vi) payment of costs as provided in 46-18-232 and 46-18-233;
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fviiidvii) payment of costs of court-appointed counsel as provided in 46-8-113;

fixHviii) with the approval of the facility or program, order the offender to be placed in a community
corrections facility or program as provided in 53-30-321;

Hetix} community service;

fxi}{x) home arrest as provided in Title 46, chapter 18, part 10;

peit(xi) any other reasonable conditions considered necessary for rehabilitation or for the protection
of society; or

feibxii) any combination of the above.

{b) suspend execution of sentence for a period up to the maximum sentence allowed or for a period
of 6 months, whichever is greater, for each particular offense. The sentencing judge may impose on the
detendant any reasonable restrictions or conditions during the period of suspended sentence. Reasonable
restrictions or conditions may include any of those listed in subsection (1}(a}.

{c) impose a fine as provided by iaw for the offense;

{d) require payment of costs as provided in 46-18-232 or payment of costs of court-appointed
counsel as provided in 46-8-113;

(e} impose a county jail or state prison sentence, as provided in Title 45, for the offense or commit
the defendant to the department of corrections and human services for placement in an appropriate
correctional institution or program;

(f} with the approval of the facility or program, order the offender to be placed in a community
corrections facility or program as providec ir 5§3-30-321; or

{g) impose any combination of subsections (1}{b} through {1){f}.

2) In addition to any penalties imposed pursuant to subsection (1), if the court finds that the victim

of the offense has sustained a pecuniary loss, the court shall require payment of restitution to the victim

as provided in 46-18-241 through 46-18-249. [f the court determines that the defendant is unable to pay

restitution, then it may impose, in addition to any other sentence, community service under 46-18-241.

23] If a financial obligation is imposed as a condition under subsection (1){al, sentence may be
deferred for a period not exceeding 2 years for a misdemeanor or for a period not exceeding & years for
a felony, regardless of whether any other conditions are imposed.

£234(4) If any restrictions or conditions imposed under subsection (1}(a} or {1)(b) are violated, the

court shail consider any elapsed time and either expressly allow part or ail of it as a credit against the
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sentence or reject all or part as a credit and. _The court _shall state its reasons in the order. Credit,

however, must be allowed for jail or home arrest time already served.

(5] Except as provided in 45-9-202 and 46-18-222, the imposition ar execution of the first 2
years of a sentence of imprisonment imposed under the following sections may not be deferred or
suspended: 45-5-103, 45-5-202(3) relating to aggravated assault, 45-5-302(2), 45-5-303(2), 45-5-401(2),
45-5-502(3), 45-5-503(2) and (3), 45-9-101(2), (3), and (5)(d}, 45-9-102(4}, and 45-9-103(2).

+B63(68) Except as pravided in 46-18-222, the imposition or execution of the first 10 vears of a
sentence of imprisonment imposed under 45-5-102 may not be deferred or suspended.

{6}(7) Except as provided in 46-18-222, imposition of sentence in a felony case may not be
deferred in the case of a defendant wha has been convicted of a felony on a prior occasion, whether or not
the sentence was imposed, imposition of the sentence was deferred, or execution of the sentence was
suspended.

£73(B) If the victim was less than 16 years old, the imposition or execution of the first 30 days of
a sentence of imprisonment imposed under 45-5-503, 45-5-504, 45-5-505, or 45-5-507 may not be
deferred or suspended. Section 46-18-222 does not apply to the first 30 days of the imprisonment.

+83(9) In imposing a sentence on a defendant convicted of a sexual offense as defined in
46-23-502, the court may not waive the registration requirement provided in 46-18-254, 46-18-255, and
Title 46, chapter 23, part 5.

{84{10) A person convicted of a sexual offense, as defined in 46-23-502, and sentenced to
imprisonment in the state prison shall enroli in the educational phase of the prison’s sexual offender
program.

H064+11]) In sentencing a nonviolent felony offender, the court shall first consider alternatives to
imprisonment of the offender in the state prison, including placement of the offender in a community
corrections facility or program. In considering alternatives to imprisonment, the court shall examine the
sentencing criteria contained in 46-18-225. If the offender is subsequently sentenced to the state prisan
or the women's correctional center, the court shall state its reasons why alternatives to imprisonment were

not selected, based on the criteria contained in 46-18-225."

Section 11. Section 46-18-202, MCA, is amended to read:

"46-18-202. Additional restrictions on sentence. (1) The district court may also impose any of
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the following restrictions or conditions on the sentence provided for in 46-18-201 that it considers
necessary to obtain the objectives of rehabilitation and the protection of the victim and society:

{a) prohibition of the defendant’s holding public office;

{b) prohibition of the defendant’s owning or carrying a dangerous weapon;

{c) restrictions on the defendant’s freedom of association;

{d} restrictions on the defendant’s freedom of movement;

{e} any other limitation reasonabhly related to the objectives of rehabilitation and the protection of
the victim and society.

{2) Whenever the district court imposes a sentence of imprisonment in the state prison for a term
exceeding 1 year, the court may also impose the restriction that the defendant be is ineligible for parole and
participation in the supervised release program while serving that term. If such a restriction is to be
imposed, the court shall state the reasons for it in writing. If the court finds that the restriction is necessary
for the protection of society, it shall impose the restriction as part of the sentence and the judgment shall
must contain a statement of the reasons for the restriction.

{3} The judge in a justice’'s, city, or municipal court does not have the authority to restrict an
individual’s rights as enumerated in subsection (1)(a).

(4) When the district court imposes a sentence of probation, as defined in 46-23-1001, any

probation agreement signed by the defendant may contain a clause waiving extradition.”

Section 12. Section 46-18-222, "ACA, is amended to read:

"46-18-222. Exceptions to mandatory minimum sentences and restrictions on deferred imposition
and suspended execution of sentence. All mandatory minimum sentences prescribed by the taws of this
state and the restrictions on deterred imposition and suspended execution of sentence prescribed by
46-18-201444(5) through {8H7), 46-18-221(3), 46-18-224, and 46-18-502(3} do not apply if:

{1} the defendant was less than 18 years of age at the time of the commissian of the offense for
which the defendant is to be sentenced;

{2) the defendant’s mental capacity, at the time of the commission of the offense for which the
defendant is to be sentenced, was significantly impaired, although not so impaired as to constitute a
defense to the prosecution. However, a voluntarily induced intoxicated or drugged condition may not be

considered an impairment for the purposes of this subsection.
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(3} the defendant, at the time of the commission of the offense for which the defendant is to be
sentenced, was acting under unusual and substantial duress, although not such duress as would constitute
a defense to the prosecution;

(4) the defendant was an accomplice, the conduct constituting the offense was principally the
conduct of another, and the defendant’s participation was relatively minor;

(5) in a case in which the threat of bodily injury or actual infliction of bodily injury is an actual
element of the crime, no serious bodily injury was inflicted on the victim unless a weapon was used in the
commission of the offense; or

(6) the offense was committed under 45-5-502(3) and the court determines that treatment of the
defendant in a local community affords a better opportunity for rehabilitation of the defendant and for the
ultimate protection of the victim and saciety, in which case the court shall include in its judgment a

statement of the reasons for its determination.”

Section 13. Section 46-18-241, MCA, is amended to read:
"46-18-241. Condition of restitution. {1) As providedin 46-18-201, a sentencing court may¥ shall

require an offender to make restitution to any victim of the offense who has sustained pecuniary loss as

a result of the offense.

{2) The court may require the offender to pay the cost of supervising the payment of restitution,
as provided in 46-18-245, by paying an amount equal to 10% of the amount of restitution ordered, but not
less than $5 or more than $250. Payment must be made to the court, which shall disburse the maney to
the entity employing the person ordered to supervise restitution under 46-18-245.

(3} _If the court finds that, because of circumstances beyond the offender’s control, the offender

is not and will not be able to pay any restitution during the period of state supervision, the court may order

the offender to perform community service commensurate with the amount of restitution that would have

been imposed.”

Section 14, Section 46-18-242, MCA, is amended to read:

"46-18-242. Investigation and report of victim’s loss. (1) Whenever the court believes that

nerded-sentenae a victim of the offense may have

sustained a pecuniary loss as a result of the offense or whenever the prosecuting attorney requests, the
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court shall order the probation officer, restitution officer, or other designated perscn to include in the
presentence investigation and report:
{a) documentation of the offender’s financial resources and future ability to pay restitution; and

{(by documentation of the victim’s pecuniary loss, submitted by the victim or by the board of crime

control if compensation for the victim’s loss has been reimbursed by the crime victims compensation and

assistance account.

(2) Where—re When a presentence report is not authorized or requested, the court may receive

evidence of the offender’s ability to pay and the victim’s loss at the time of sentencing.”

Section 15. Section 48-1B-243, MCA, is amended to read:

"46-18-243. Definition Definitions. For purposes of 46-18-241 through 46-18-249, the following
definitions apply:

{1} "Pecuniary loss” means:

{a) all special damages, but not general damages, substantiated by evidence in the record, that a
person could recover against the offender in a civil action arising out of the facts or events constifuting the
offender’'s criminal activities, including without limitation the money equivalent of loss resulting from
property taken, destroyed, broken, or otherwise harmed and out-of-pocket losses, such as medical

expenses, loss of income, expenses reasonably incurred in obtaining ordinary and necessary services that

the victim would have performed if not injured, expenses reasonably incurred in attending court proceedings

related to the commission_of the offenss, and reasonable expenses related to funeral and burial or

crematory services; and

{b) reascnable cut-of-pocket expenses incurred by the victim in filing charges or in cooperating in
the investigation and prosecution of the offense.

{2){a} "Victim" means:

ta}i) a person who suffers loss of property, bodily injury, or death as a result of:

HHA) erimiraly-injurious-eonduet the commission of an offense; eF

M@ kis the good faith effort to prevent errriratiy-injurious-eenduet the commission of an offense;

(C) the good faith effort to apprehend a person reasonably suspected of cammitting an offense:

(i) the estate of a deceased or incapacitated victim or a member of the immediate family of a
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homicide victim;

(i) a governmental entity that suffers loss of property as aresult of the commission of an offense

in this state; or

HeHiv) aninsurer or surety with a right of subrogation to the extent it has reimbursed the victim
of the affense for his pecuniary loss.

(b} Victim does not include a person who is accountable for the crime or accountable for a crime

arising from_the same transaction.”

Section 16, Section 46-18-244, MCA, is amended to read:
"46-18-244. Type and time of payment -- defenses. (1} The court shall specify the amount,
method, and time of payment to the victim and may permit payment in installments. The court may not

establish a payment schedule extending beyond the period ferwhieh-the-sentonee-has-beersuspended-o+
deferred-under46318-20% of state supervision over the offender.

{2) In determining the amount, method, and time of payment, the court shall consider the financial
resources and future ability of the offender to pay. The court may provide for payment to a victim up to
but not in excess of the pecuniary loss caused by the offense. The offender may assert any defense that
he the offender could raise in a civil action for the loss sought to be compensated by the restitution order.

(3] In addition to other methods of payment, the court may order one or more of the following in

order to satisfy the offender’s restitution obligation:

{a) forfeiture and sale of the offender’s assets under the provisions of Title 25, chapter 13, part

7. unless the court finds, after notice and an opportunity for the offender to be heard, that the assets are

reasonably necessary for the offender to sustain a living or support the offender’s dependents or unless the

state determines that the cost of forfeiture and sale would outweigh the amount available to the victim after

sale. |f the proceeds of sale exceed the amount of restitution ordered and the costs of forfeiture and sale,

any remaining amount must be returned to the offender.

(p) return of any property to the victim;

(c) payment of up to one-third of the offender’s prison earnings.

(4) With the consent of the victim and in the discretion of the court, an offender may be ordered

to make restitution in services in lieu of money or to make restitution to a person designated by the victim,

if that person provided services to the victim as a result of the offense.”
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Section 17. Section 46-18-245, MCA, is amended to read:
"46-18-245. Supervision of payment. The court may order a probation officer, restitution officer,

officer of the board of crime control, or other designated person 1o supervise the making of restitution and

1o report to the court any defauit in payment.”

Section 18. Section 46-18-246, MCA, is amended to read:

"46-18-246. Waiver or modification of payment. An offender may at any time petition the
sentencing court to adjust or otherwise waive payment of any part of any ordered restitution. The court
shall schedule a hearing and give a victim to whom restitution was ordered notice of the hearing date,
place, and time and inform the victim that ke the victim will have an opportunity to be heard. [f the court
finds that the circumstances upon which it based the imposition, amount, method, or time of payment no
longer exist or that it otherwise would be unjust to require payment as imposed, the court may adjust or
waive unpaid restitution or modify the time or method of making restitution. The court may extend the

restitution schedule, but not beyond the period

arder46-38 201 provided for in 46-18-244."

Section 19. Section 46-18-247, MCA, is amended to read:

"46-18-247. Default. (1) If an offender sentenced to make restitution is in default, the sentencing
court, upen the maotion of the prosecuting attorney or upon its own motion, may issue an order under
46-18-203 requiring the offender to show rause why ke the offender should not be confined for failure to
obey the sentence of the court. The court may order the offender to appear at a time, date, and place for
a hearing or, if ke the offender fails to appear as ordered, issue a warrant for his the offender’s arrest. The
order or warrant must be accompanied by written notice of the offender’s right to a hearing as provided
in 46-18-203.

{2} If the court finds that the offender’s default was attributable to a the offender’s failure en-his
part to make a good faith effort to obtain the necessary funds for payment of the ordered restitution, the
court may take any action provided for in 46-18-203. If confinement is ordered, the court, after entering

the order, may atapy-time,fergood-eause-shews; reduce the term of confinement and,_in accordance with

the provisions of 46-18-246, waive satisfaction of the restitution order.

(3] An order to pay restitution constitutes a judgment rendered in favor of the state, and following
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a default in the payment of restitution or any installment thereof of restitution, the sentencing court may

order the restitution to be collected by any method authorized for the enforcement of other judgments.”

NEW SECTION, Section 20. Allocation of fines, costs, restitution, and othet charges. (1) If an

offender is subjected to any combination of fines, costs, restitution, charges, or other payments arising out
of the same criminal proceeding, money collected from the offender must be allocated as provided in this
section.

{(2) Except as otherwise provided in this section, if a defendant is subject 1o payment of restitution
and any combination of fines, costs, charges under the provisions of 46-18-236, or other payments, 50%
of all money collected from the defendant must be applied to payment of restitution and the balance must
be applied to other payments in the following order:

{a) payment of charges imposed pursuant to 46-18-236;

{b) payment of costs imposed pursuant to 46-18-232 or 46-18-233;

(c) payment of fines imposed pursuant to 46-18-231 or 46-18-233; and

{(d) any other payments ordered by the court.

(3) If any fines, costs, charges, or other payments remain unpaid after all of the restitution has
been paid, any additional money collected must be applied to payment of those fines, costs, charges, or
other payments. |f any restitution remains unpaid after all of the fines, casts, charges, or other payments

have been paid, any additional money collected must be applied toward payment of the restitution.

Section 21. Section 46-1B-302, MCA, is amended to read:

“46-18-302. Evidence that may be received. In the sentencing hearing, evidence may be presented
as to any matter the court considers relevant to the sentence, inciuding but not limited to the nature and
circumstances of the crime;; the defendant’s character, background, history, and mental and physical

conditions;_the harm caused to the victim and the victim’s family as a result of the offense; and any other

facts in aggravation or mitigation of the penaity. Any evidence that the court considers ta have praobative
force may be received regardless of its admissibility under the rules governing admission of evidence at
criminal trials. Evidence admitted at the trial relating to sueh aggravating or mitigating circumstances she#H
must be considered without reintroducing it at the sentencing proceeding. The state and the defendant or

kig the defendant’s counsel skalt must be permitted 1o present argument for or against sentence of death.”
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Section 22. Section 46-23-202, MCA, is amended to read:

"46-23-202. Investigation of prisoner by board -- consideration of victim’s statement. {1} Within

the 2 months prior to a prisoner’s official parole eligibility date or within the 2 months following the date
on_which a prisaner becomes eligible pursuant to 53-30-105(5), the board shall consider all pertinent
information regarding each prisoner, including the circumstances of the offense;; the prisoner’s previous
social history and criminal record;; the prisoner’'s conduct, employment, and attitude in prisons; and the
reports of any physical and mental examinations that have been made.

{2) Before ordering the parole of any prisoner, the board shall:

{a} conduct a hearing and interview the prisoner. At the time of the hearing, the board shall receive

relevant statemenis from interested persons and any person may be represented by counsel, provided that

the board has the power to requlate procedures at all hearings.

{b}] permit a victim to present a statement concerning the effects of the crime on the victim, the

circumstances surrounding the crime, the manner in which the ¢rime was perpetrated, and the victim’s

opinion regarding whether the prisoner should be paroled. Inthe board’s discretion, the victim's statement

may be kept confidential. The board shall consider _the victim's statement, along with the information

provided under subsection (1), in determining whether to grant parole.”

Section 23. Section 46-23-210, MCA, is amended to read:

"46-23-210. Medical paroile. (1) The board may release on medical parole by appropriate order
a person placed in a correctional institutior. cr nrogram, except a person under sentence of death. To be
eligible for a medical parole, a person must have an examination and written diagnosis by a physician
licensed under Title 37 to practice medicine. The diagnosis must include:

la) a determination that the person suffers from an incapacitating physical condition, disease, or
syndrome that renders the person highty unlikely to present a clear and present danger to public safety;

{b) a description of the physical candition, disease, or syndrome and a detailed description of the
person’s physical incapacity; and

(c) a prognosis addressing the likelihood of the persan’s recovery from the physical condition,
disease, or syndrome and the extent of any potential recavery.

{(2) The diagnosis must be reviewed and accepted by the department before the board may consider

granting a medical parole.
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{3) The board shall require as a condition of medical parole that the person agree to placement in
an environment chosen by the department during the parale period, including but not limited to a hospitat,
nursing home, or family home. The board may require as a condition of parole that the person agree to
periodic examinations and diagnoses at the person’s expense. Reports of each examination and diagnasis
must be submitted to the board and department by the examining physician. If either the board or
department determines that the person’s physical capacity has improved to the extent that the person is
likely to pose a possible detriment to society, the board may revoke the parole and return the person to the
custody of the department.

{4} Medical parole may be requested by the board, the department, an incarcerated person, or an
incarcerated person’s parent, grandparent, child, or sibling by submitting the request in writing to the
administrator of theborrectional institution in which the person is incarcerated.

{5) A grant or denial of medical parole does not affect the person’s eligibility for nonmedical parole.

(6} Sections 46-23-203,46-23-205 through 46-23-207, and 46-23-215 through 46-23-218 apply

to nonmedical parole.”

Section 24, Section 46-23-215, MCA, is amended to read:

"46-23-215. Conditions of parole. (1) Every A prisoner while on parole shallremain remains in
the legal custody of the institution from which ke the prisoner was released but shal-be is subject to the
orders of the board.

{2} When an order for parole is issued, it shalt must recite the conditions thersef of parole. If

restitution was imposed as part of the sentence under 46-18-201, the order of parole must contain a

condition to pay restitution to the victim. An order for parcle or any parole agreement signed by a prisoner

may contain a clause waiving extradition.

(3} Whenever a priscner in the Montana state prison has been approved for parole on condition that
ke the prisoner obtain employment or secure suitable living arrangements or on any other condition that
is difficult to fulfill while incarcerated, the warden may grant him the prisoner a furlough, not to exceed 10
days, for purposes of fulfilling the cendition. While on suek furlough, the prisoner remains in the legal

custody of the prison and is subject to all other conditicns recited by the board.”

Section 25. Section 46-23-405, MCA, is amended to read:
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"46-23-405. Establishing program -- rules. The department is—autherized—and—directed-to shall
establish a supervised release program and make rules in accordance with Title 2, chapter 4 (the Montana
Administrative Procedure Act), to implement and control the same program. Rules shalt must include
guidelines for:

{1) prisoner eligibility;

(2) prisoner participation in a recognized educational, treatment, or training program or work
pragram in conjunction with any of the abeve programs listed in this subsection;

{3} approval of the sponsor;

{4) review of a board decision to deny an applicant admittance into the program;

{6) supervision of the prisoner by or under the direction of a supervising agent while be the prisoner
i$ in the program;

(6) implementation of a plan for the prisoner to satisfy any restitution or_community service

obligation imposed as part of the prisoner’s sentence under 46-18-201;

64(7) conducting revocation hearings;
+#(8) establishment of a program by the prisoner; and

+8}(8) any other provisions necessary to implement this part.”

Section 26. Section 46-23-1011, MCA, is amended to read:

"46-23-1011. Supervision on probation. {1) The department shall supervise persons during their
probation period in accord with the conditinns set by a court.

(2) A copy of the conditions of probation must be signed by the probationer and given to the
probationer and the probationer’s probation and parole officer, who shall report on the probationer’s
progress under rules of the court.

{3) The probation and parole officer shall regularly advise and consult with the probationer to
encourage the probationer to improve the probationer’s condition and conduct and shall inform the
probationer of the restoration of rights on successful completion of the sentence.

{4} The probation and parole officer may recommend and a court may medify any condition of
probation or suspension of sentence at any time. Notice must be given to the probation and parale officer

before any condition is modified, and the officer must be given an oppartunity to present the officer’s ideas

or recommendations on any modification. A copy of a madification of conditions must be delivered to the
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probation and parole officer and the probationer. Waiver or modification of restitution may be ordered oniy

as provided under the provisions of 46-18-246.

(5} The probation and parole officer shall keep records as the department or the court may require.
(6) (a) Upon recommendation of the probation and parole officer, a court may conditionally
discharge a probationer from supervision before expiration of the probationer’s sentence if the court
determines that a conditional discharge from supervisian is in the best interests of the probationer and

society and will not present unreasonable risk of danger to the victim of the offense.

(b} Subsection {€){a) does not prohibit a court from revoking the order suspending execution or
deferring imposition of sentence, as provided in 46-18-203, for a probationer who has been conditionally
discharged from supervision.

(c} ifthe department certifies to the court that the workload of a district probation and parole office
has exceeded the optimum workload for the district over the preceding 60 days, the court may not place
an offender on probation under supervision by that district office unless it grants a conditional discharge
to a probationer being supervised by that district oftice. The department may recommend probationers to
the court for conditional discharge. The court may accept or reject the recommendations of the
department. The department shall determine the optimum workload for each district probation and parole

office.”

Section 27. Section 46-23-1021, MCA, is amended to read:

v46-23-1021. Supervision on parole. (1) The department shall retain custody of all persons placed
on parole and shall supervise the persons during their parole peried periods in aeserd accordance with the
conditions set by the board.

{2} The department shall assign personnel to assist persens a_person who is eligible for parole in

preparing a parole plan. Department personnel shall make a reporf of their efforts and findings to the board
prior to its consideration of the case of the eligible person.

{3} A copy of the conditions of parole must be signed by the parolee and given to the parolee and
1o the parolee’s probation and parole officer, who shall report on the parolee’s progress under the rules of
the board.

{4) The probation and parole officer shall regularly advise and consult with the parolee, assist the

parolee in adjusting to community life, and inform the parolee of the restoration of rights on successful
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completion of the sentence.

{58) The probation and parole officer shall keep records as the board or department may require.
All records must be entered in the master file of the individual.

(6) (a) Upon recommendation of the probation and paroie officer, the board may conditionally
discharge a parolee from supervision before expiration of the parolee’s sentence if the board determines
that a conditional discharge from supervision is in the best interests of the parolee and society and will not

present unreasonable risk of danger to the victim of the offense.

(b) Subsection {6}{a} does not prohibit the board from revoking the parcle, as provided in
46-23-1025, of a parolee who has been conditionally discharged from supervision.

(c} If the department certifies to the board that the workioad of a district probation and parole
office has exceeded the optimum workload for the district over the preceding 60 days, the board may not
parole a prisoner to that district office unless it grants a conditional discharge to a parolee being supervised
by that district office. The department may recommend parolees to the board for conditional discharge.
The board may accept or reject the recommendations of the department. The department shall determine

the optimum workload for each district probation and parole office."

Section 28. Section 46-23-1025, MCA, is amended to read:

"46-23-1025. Report to and action by the board. (1} If the hearings officer determines that there
is probable cause to believe that the prisoner has violated a condition of his parole, the probation and parole
officer shall immediately notify the board and shall submit in writing a report showing in what manner the
prisoner has violated the conditions of release. This report shalt must be accompanied by the findings ot
the hearings officer.

(2) Fhereupen Upon receipt of a report, the board shall cause the prisoner to be promptly brought

betore it for a hearing on the violation charged under sueh rules as that the board may adopt. [f the
violation is established, the board may continue or revoke the parole or conditional release or may enter
sueh-ether an order as it may-see sees fit.

(3} If the prisoner has viglated a condition of reiease requiring the payment of restitution, the board

shall notify the victim of the offense prior to the hearing required by subsection {2) and give the victim an

opportunity to be heard. [f the board finds that due to circumstances beyond the prisoner’s control, the

e e

risoner is unable to make the required restitution payments, the board may not revoke the prisoner’s parole
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for failure to pay restitution. The board may modify the time or method of making restitution and may

extend the restitution schedule, but the schedule may not be extended beyond the period of state

supervision over the prisoner.

{3+(4) It it appears that ke the prisoner has violated the provisions of his release, the board shall
determine whether the time from the issuing of the warrant to the date of his the prisoner’s arrest or any

part of it will be counted as time served under the sentence.”

Section 29. Section 46-24-103, MCA, is amended to read:
"46-24-103. Duty of attorney general. The attorney general shall assure ensure that victims and

witnesses of crime receive fair and praper treatment in the criminal justice system. The attorney general

shall prepare a written notice of the rights and services available to victims of crime under this chapter.
The notice must be distributed to tocal law enforcement agencies in the state. In addition, the attorney

general shall assusro ensure that victims and witnesses are provided impertant services and assistance as

required under this chapter.”

Section 30. Section 46-24-104, MCA, is amended to read:

"46-24-104. Consultation with victim of feleny-effense certain offenses. +he As soon as possible

prior to dispesition of the case, the prosecuting attorney in a criminal case shall consult with the victim of

a telony offense or_a misdemeanor offense involving actual, threatened, or potential bodily injury to the

victim or, in the case of a minor child victim or homicide victim, with the family of the victim in order to
obtain the views of the victim or his the victim’s family regarding the dispaosition of the case, including:
(1) dismissal of the case;
(2} release of the accused pending judicial proceedings:;
(3} plea negotiations; and

(4} pretrial diversion of the case from the judicial process.”

Section 31. Section 46-24-201, MCA, is amended to read:
"46-24-201. Services to victims of crime. {1} Law enforcement personnel shall assure ensure that
a victim of a crime receives emergency social and medical services as soon as possible and that suek the

victim is given information-on written notice, in the form supplied by the attorney general, of the following:

-21 - HB 69
Montana Lagisiative Council



54th Legisiature HB0OO69.01

Q O W ~N O O ph~ W N =

—_ 2 a3 =3 i
o) B & 3 e e o N

17
18
19
20
21
22
23
24
25
26
27
28
29
30

+H{a) the availability of crime victim compensation;
. o ;

(b) access by the victim and the defendant to information about the case:

+3+ic) the role of the victim in the criminal justice process, including what ke the victim can expect
from the system, as well as what the system expects from the victim; and

{4}(d} stages in the criminal justice process of significance to a crime victim and the manner in
which information about su4ekh the stages may be obtained.

(2) In addition to the information supplied under subsection (1), law enforcement personnel shall

provide the victim with written information on community-based victim treatment programs, including

medical, housing, counseling, and emergency services availabie in the community.

{3) As soon_as possible, law _enforcement personnel shall give to the victim the following

information:

{a) _the name, office address, and telephone number of a law _enforcement officer assigned to

investigate the case; and

{b) the prosecuting attorney’s name, office address, and telephone number."

Section 32. Section 46-24-202, MCA, is amended to read:
"46-24-202. Notification of available protective services. Law enforcement officers and
prosecuting attorneys shall provide a victim or witness information on the availability of services to protect

the victim or witness from intimidation_including the process for obtaining a protective order from the

Section 33. Section 46-24-203, MCA, is amended to read:

"46-24-203. Prompt notification to victims and witnesses of feleny certain offenses. (1) A person
described in subsection (2) who provides the appropriate official with a current address and telephone
number must receive prompt advance notification, if possible, of proceedings relating to his the person’s
case, iﬁcluding:

{a} the arrest of an accused;

(b} the release of the accused pending judicial proceedings; and

{c) the crime with which the accused has been charqed, including an explanation of the elements
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of the offense when necessary to an understanding of the nature of the crime;

{e¥{d} proceedings in the prosecution of the accused, including entry of a plea of guilty; and the

setting of a trial date

(e) if the accused is convicted or pleads quilty, the function of a presentence report; the name,

office address, and telephone number of the person preparing the report; and the convicted person’s right

of access to the report, as well as the victim's right under 46-18-115 to present a statement in writing or

orally at the sentencing proceeding and the convicted person’s right to be present at the sentencing

proceeding and to have access to the victim’s statement;

{f) _the date, time, and place of any sentencing hearing, the sentence imposed, and the term of

imprisonment, if imposed; and

(a) the right under [section 36] of a victim of a felony offense to receive information from the

department of corrections and human services concerning the convicted person’s incarceration.

{2) A person entitled to notification under subsection (1) must be a victim or witness of a felony

offense or a misdemeanor offense involving actual, threatened, or potential bodily injury to the victim, a

relative of such a victim or witness who is a minor, or a relative of a homicide victim."”

Section 34, Section 46-24-205, MCA, is amended to read:

"46-24-205. Notification to employer or creditor --_limitations on employer. (1) The law

enforcement agency or prosecuting attorney in a criminal case shall assist a victim or witness who requests
assistance in informing an employer that the need for victim and witness cooperation in the prosecution
of the case may necessitate absence of the victim or witness from &is the place of empioyment.

(2} A law enforcement agency or prosecuting attorney shall assist a victim or witness who, as a
direct result of a crime or because of cooperation with the law enforcement agency or prosecuting attorney,
is subjected to serious financial strain. Sueh The agency or prosecuting attorney shall assist the victim or
witness by explaining to creditors the reason for suebk the serious financial strain.

(3} An employer may not discharge or discipline a victim or a member of the victim’'s family for

participation at the prosecuting attorney’'s request in preparation for or attendance at a criminal justice

proceeding.

(4) As used in this section, "member of the victim’'s family" means the victim's spouse, child by
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birth or adoption, stepchild, parent, stepparent, or sibling, but does not include a person who is accountable

for the crime or accountable for a crime arising from the same transaction.”

NEW SECTION. Section 35. Information concerning appeal or postconviction remedies. If the

defendant appeals or pursues a postconviction remedy, the attorney general, or the county attorney if the
case has not been referred to the attorney general, shall promptly inform the victim of the notice of appeal

or postconviction petition, of the date, time, and place of any hearing, and of the decision.

NEW SECTION. Section 36. Information concerning confinement. Upon request of a victim of a

felony offense, the department of corrections and human services or the board of pardons, as applicable,
shall:

(1) promptly inform the victim of the estimated date of the prisoner’s release from confinement in
the Montana state prisan, if reasonably ascertainable;

{2) promptly inform the victim of the time and place of a parole hearing concerning the prisoner
and of the victim's right to submit a statement to the board of pardons under 46-23-202;

{3} provide reasonable advance notice to the victim before release of the defendant on furlough
or to a work-release program, half-way house, or other community-based program or correctional facility;
and

{4) promptly inform the victim of the occurrence of any of the following events concerning the
prisoner:

{a) an escape from a correctional or mental health facility or community program;

(b} a recapture;

{¢c) a decision of the board of pardons;

(d} a decision of the governor to commute the sentence or to grant executive clemency;

le) arelease from confinement and any conditions attached to the release; and

{f} the prisoner’s death.

NEW SECTION. Section 37. General requirements for information. (1) Unless specifically stated
otherwise, the requirements of 44-2-601, 46-24-104, 46-24-201 through 46-24-203, [section 35], and

[section 36] to provide information to the victim may be satisfied by either written or oral communication
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with the victim or the victim’s designee.

{2} The person responsible for providing information required by 44-2-601, 46-24-104, 46-24-201
through 46-24-203, [section 35], and [section 36] shall promptly inform the victim of significant changes
in the information.

{3) The obligation to furnish information to a victim under 44-2-601, 46-24-104, 46-24-201
through 46-24-203, [section 35], and [section 36] is conditioned upon the victim informing the appropriate
agency in writing of the name, address, and telephone number of the person to whom the information

should be provided and of any change of name, address, or telephone number.

Section 38. Section 53-9-128, MCA, is amended to read:

"53-9-128. Compensation benefits. (1) A claimant is entitled to weekly compensation benefits
when the claimant has a total actual loss of wages due to injury as a result of criminally injurious conduct.
During the time the claimant seeks sueh weekly benefits, the claimant, as a result of sueh the injury, must
have no reasonable prospect of being regularly employed in the normal labor market. The weekly benefit
amount is 668 2/3% of the wages received at the time of the criminally injurious conduct, subject to a
maximum of one-half the state’s average weekly wage as determined in 39-51-2201. Weekly
compensation payments shall must be made at the end of each 2-week period. Ne—weekdy Weekly
compensation payments may nat be paid for the first week after the criminally injurious conduct occurred,
but if total actual loss of wages continues for 1 week, weekly compensation payments shald must be paid
from the date the wage loss began. Weekly compensation payments shalt must continue until the claimant
has a reasonable prospect of being regularly employed in the normal labor market.

(2) The claimant is entitled to be reimbursed for reasonable services by a physician or surgeon,
reasonable hospital services and medicines, and sueh other treatment as—may-be approved by the division
for the injuries suffered due to criminally injurious conduct.

{3} (a) The dependents of a victim who is killed as a result of criminally injurious conduct are
entitled to receive, in a gross single amount payable to all dependents, weekly benefits amounting to 66
2/3% of the wages received at the time of the criminally injurious conduct causing the death, subject to
a méximum of one-half the state’s average weekly wage as determined in 39-51-2201. Weekly
compensation payments sha# must be made at the end of each 2-week period.

{b) Benefits under subsection (3)(a) ef-this-seetienshall must be paid to the spouse for the benefit
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of the spouse and other dependents unless the division determines that other payment arrangements should
be made. If a spouse dies or remarries, benefits under subsection (3)(a) sha# must cease to be paid to the
spouse but shall must continue to be paid to the other dependents se as long as their dependent status
continues.

{4) Reasonable funeral and burial expenses of the victim, not exceeding $2;000 $3,500, shal must

be paid if all other collateral sources have properly paid sueh expenses but have not covered all sueh
expenses,

(5) Compensation payable to a victim and all of the victim’s dependents in cases of the victim’'s
death because of injuries suffered due to an act of criminally injurious conduct may not exceed $25,000
in the aggregate.

{6) Compensation benefits are not payable for pain and suffering, inconvenience, physical
impairment, or nonbodily damage.

(7) (a) A person who has suffered injury as a result of criminally injurious conduct and as a result
of sueh the injury has no reasonable prospect of being regularly employed in the normal labor market; and
who was employable but was not employed at the time of sweh the injury; may in the discretion of the
division be awarded weekly compensation benefits in an amount determined by the division not to exceed
$100 per week, Weekly compensation payments shalt must continue until the claimant has a reasonable
prospect of being reqularly employed in the normal labor market or for a shorter period as determined by
the division. The claimant shall must be awarded benefits as provided in subsection {2) eithis-section.

(b} The dependents of a victim whe is killed as a result of criminally injurious conduct and who was
employable but not employed at the time of death may in the discretion of the division be awarded, in a
gross single amount payable to all dependents, a sum not to exceed $100 per week, which shalbe is
payable in the manner and for the period provided by subsection (3}(b) ef-thisseetien or for sueh a shorter
period as determined by the division. The claimant shall must be awarded benefits as provided in

subsection (4} ef-this-section,

(8} Amounts payable as weekly compensation may not be commuted to a lump sum and may not
be paid less frequently than every 2 weeks.

(9} (a) Subject to the limitations in subsection (9){c}, the spouse, parent, child, brother, or sister
of a victim who is killed as a result of criminally injurious conduct is entitled to reimbursement for mental

health treatment received as a result of the victim’s death.
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(b} Subject to the limitations in subsection {9)(c), the parent, brother, or sister af a minor who is
a victim of a sexual crime ferwhieh-a-persen-has-been-eharged and who is not entitled to receive services
under Title 41, chapter 3, is entitled to reimbursement for mental health treatment received as a result of
the crime.

(c) Total payments made under subsections (9){a) and (9)(b) may not exceed $6086 $2,000 or 12

consecutive months of treatment for each person e+#1-800-feratamity,_whichever occurs first."

NEW SECTION. Section 39. Repealer. Section 46-23-204, MCA, is repealed.

NEW SECTION. Section 40. Codification instruction. (1) [Section 3] is intended to be codified
as an integral part c;f Title 44, chapter 5, part 3, and the provisions of Title 44, chapter 5, part 3, apply to
[section 31.

(2) [Section 20] is intended to be codified as an integral part of Title 46, chapter 18, part 2, and
the provisions of Title 46, chapter 18, part 2, apply to [section 20].

(3) [Sections 35 through 37] are intended to be codified as an integral part of Title 46, cr;apter 24,

part 2, and the pravisions of Title 46, chapter 24, part 2, apply to [sections 35 through 37].

NEW SECTION. Section 41. Severability. if a part of [this act] is invalid, all valid parts that are

severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 42. Applicability. [Sections 10, 13, and 21] apply to trials for and

sentences imposed for crimes that were committed on or after [the effective date of this actl.

-END-
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STATE OF MONTANA - FISCAL NQTE

Fiscal Note for HB0Q69, as introduced

DESCRIPTICON QF PROPOSED LEGISLATION:
A bill generally revising the laws relating to the protection and treatment of victims of
crime and to the payment of restitution by the offender.

ASSUMPTIQNS:
Crime Contreol Division:

1. An cofficer/employee of the Board of Crime Control will not be required to perform
actual restitution collection duties.

2. An officer/employee of the Board of Crime Control will coordinate information with the
courts and assist with restitution case management for offenders whose victims have
received benefits £rom the Crime Victime Compensation Account administered by the Board
of Crime Cecntrol.

3. The caseload for restitution offenders for which the Board of Crime Control will be
assisting is estimated at 126 for FY9e, 250 for FY97, and over 350 by FY28.
4. The estimated additional FTE required by the Crime Control Divigion to assist with case

management is 0.50 FTE for FY%6 and 1.00 FTE for FY97. The FTE is part cf a new
proposal in the Governor’s Executive Budget. Associated coperating expenses, alsc in
the Executive Budget, will increase by $8,000 in FY%6 and $12,000 in FY%7.

5. The estimated increase in victim compensaticn payments as a result of increased burial
expenses is $20,000 per year, as recommended in the Executive Budget.

6. The estimated increase in victim compensation payments for secondary mental health
counseling is $20,000 per year, as recommended in the Executive Budget.

7. Funding for the increased expenditures is from the crime victim compensation state
special revenue account and total $74,700 in FY96 and $94,420 in FY97.

8. The amount of restitution ordered by the courts will increase as a result of this bill,

but there is inadequate information at this time to provide a reasonable estimate.
Department of Corrections and Human Sexvices (DCHS) :

9. The Probation and Parcle Bureau writes approximately 1,500 pre-sentence reports per
year. These reports include a victim impact statement.

10. Established community service programs are limited in the State of Montana.

11. There may be a significant fiscal impact to community service programs if
restitution can be substituted for community services and the department is
responsible for supervision. Additional impact would stem primarily from

increased costs of providing workers’ compensation insurance, which are not
subject to reasonable estimation.
12, There will be no fiscal impact to the Parole Board.

FISCAL IMPLCT.:
None other than as included in the Executive Budget.

TECHNICAL NOTES:

Page 20, line 27 requires the Board of Pardons to notify the victim of the offense prior to
the hearing for a violation of a condition of release requiring restitution. Consideration
may be given to changing the requirement to the "hearings officer" to encourage victim
testimony and to make it easier for victims to testify at preliminary hearings, rather than
travel to Deer Lodge.

\Qc‘w—ciw-( |-10-95~

DAVE LEWIS, BUDGET DIRECTOR DATE MARJORIE FISHER, PRIMARY SPONSOR DATE
OCffice of Budget and Program Planning

Fiscal Note for HBQ069, as introduced
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APPROVED BY COM
ON JUDICIARY

1 HOUSE BILL NOG. 69

2 INTRODUCED BY FISHER, QUILICI, GAGE, BROOKE, EWER

3 BY REQUEST OF THE DEPARTMENT OF JUSTICE AND THE BOARD OF CRIME CONTROL

4

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO THE

6 PROTECTION AND TREATMENT OF VICTIMS OF CRIME AND TO THE PAYMENT OF RESTITUTION BY THE

~J

QOFFENDER; AMENDING SECTIONS 27-2-201, 44-2-601, 44-5-303, 45-9-205, 46-11-701, 46-18-101,

8 46-18-112, 46-18-113, 46-18-115, 46-18-201, 46-18-202, 46-18-222, 46-18-241, 46-18-242,
9 46-18-243, 46-18-244, 46-.1 8-245, 46-18-246, 46-18-247, 46-18-302, 46-23-202, 46-23-210,
10  46-23-215, 46-23-405, 46-23-1011, 46-23-1021, 46-23-1025, 46-24-103, 46-24-104, 46-24-201,
1 46-24-202, 46-24-203, 46-24-205, AND 53-9-128, MCA; REPEALING SECTION 46-23-204, MCA; AND
12 PROVIDING AN APPLICABILITY DATE."
13
14  BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

15
16 Section 1. Section 44-2-601, MCA, is amended to read:
17 "44.2-601. Notification of escape or release from confinement. (1) The notice required by

18 subsection {2) must be given if:

19 (a) a person committed to a hospital ar mental health facility under Title 46, chapter 14, escapes
20 or is released from confinement;

21 {(b) aperson confined in an institution other than a jail pending or during trial for a criminal offense
22 invotving the use or threat of physical force or violence or confined in a prison or other state institution after
23 conviction of a criminal offense involving the use or threat of physical force or violence or after being
24 designated as a dangerous offender under 46-18-404 escapes or is reieased from confinement; or

25 {c) a person confined in a jail pending or during trial for a criminal offense involving the use or
26  threat of physical force or violence or confined in a jail after conviction of a criminal offense invoiving the
27 use or threat of physical force or violence or after being designated as a dangerous cffender under
28 46-18-404 escapes from confinement.

29 (2) If a person referred to in subsection (1) escapes or is released from confinement, the institution

30 in which the person was confined shall notify:
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{a) the sheriff or other law enfarcement officials in the county in which the offense occurred;

{b) the sheriff or other law enforcement officials in the county or counties, if known, in which a
victim or the victims of the affense reside at the time of the escape or release;

{c) the sheritf ar other law enforcement officials in the county, if known, in which the person
intends to reside upon leaving confinement;

(d) the sheriff or other law enforcement officials in the county in which the jail, prison, hospital,
mental health facility, or other institution from which the person escaped or was released is located; and

e} a victim of the offense who has requested notifigation in the event of an escape or a release

of the person; and

tef) a court that has requested that it be notified in the event of an escape or a release e+er

eseape of the person.”

Section 2. Section 44-5-303, MCA, is amended to read:
"44-5-303. Dissemination of confidential criminal justice information. Disseminatien (1) Except

as provided in subsection {2}, dissemination of confidential criminal justice information is restricted to

criminal justice agencies, to those authorized by law to receive it, and to those authorized to receive it by
a district court upon a written finding that the demands of individual privacy do not clearly exceed the
merits of public disclosure.

(2} 1f the prosecutor determines that dissemination would not jecpardize a pending investigation

or__other_criminal proceeding. of confidential criminal justice information, the information may be

disseminated to a victim _of the offanse by the prosecutor or by the investigating lavw enforcement agency

after consultation with the prosecutor.

{3) A Uniess otherwise ordered by a court, a person_or criminal justice agency that accepts

confidential criminal justice information assumes equal responsibility for the security of sueh the infarmation
with the originating agency. Whenever confidential criminal justice information is disseminated, it must be

designated as confidential.”
NEW SECTION. Section 3. Nondisclosure of information about victim. (1) (f a victim af an offense

requests confidentiality, a criminal justice agency may not disseminate, except to another criminal justice

agency, the address, telephone number, or place of employment of the victim ar a member of the victim's
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family unless disclosure is of the location of the crime scene, is required by law, is necessary for taw
enforcement purposes, ar is authorized by a district court upon a showing of good cause.

(2) The court may not compel a victim or a member of the victim’s family who testifies in a criminal
justice proceeding to disclose on the record in open court a residence address or place of employment
unless the court determines that disclosure of the information is necessary.

{3) A criminal justice agency may not disseminate to the public any information directly or indirectly
identifying the victim of an offense committed under 45-5-5602, 45-5-503, 45-5-504, or 45-5-507 unless
disclosure is of the location of the crime scene, is required by law, is necessary for law enforcement

purposes, ar is authorized by a district court upon a showing of good cause.

Secticn 4. Section 45-9-205, MCA, is amended to read:
"45-9-205. Exemption from mandatory minimum sentences. If a court imposes any of the
sentencing alternatives specified in 45-9-202, the mandatory minimum sentences provided in

46-18-20144{5) do not apply."

Section 5. Section 46-11-701, MCA, is amended to read:

"46-11-701. Pretrial proceedings -- exclusion of public and sealing of records. {1} Except as
provided in this section, pretrial proceedings and records of those proceedings are open to the public. If,
at the pretrial proceedings, testimony or evidence is presented that is likely to threaten the fairness of a
trial, the presiding officer shall advise those present of the danger and shall seek the voluntary cooperation
of the news media in delaying dissemination of potentially prejudicial information until the impaneling of the
jury or until an earlier time consistent with the administration of justice.

{2) The defendant may move that all or part of the proceeding be closed to the public, or with the
consent of the defendant, the judge may take action on the judge’s own motion.

(3) The judge may close a preliminary hearing, bail hearing, or any other pretrial proceeding,
including a hearing on a motion to suppress, and may seal the record only if:

{a) the dissemination of information from the pretrial proceeding and its record would create a clear
and present danger to the fairness of the trial; and

(b) the prejudicial effect of the information on trial fairness cannot be avoided by any reasonable

alternative means.
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(4) Whenever all or part of any pretrial proceeding is held in chambers or otherwise closed to the
public under this section, a complete record must be kept and made available to the public following the
completion of the triai or earlier if consistent with trial fairness.

{5} Notwithstanding closure of a orcceading to the public, the judge shall permit a victim of the

offense to be present unless the judge determines that exclusion of the victim is necessary to protect either

party’'s right to_a fair trial or the safety of the victim. If the victim is present, the judge, at the victim's

request, shall permit the presence of an individual to provide support to the victim unless the judge

determines that exclusion of the individual is necessary 1o protect the defendant’s right to_a fair trial.

$6}(6) When the judge determines that all or part of a document filed in support of a charge or
warrant would present a clear and present danger to the defendant’s right to a fair trial, the document or
portion of the document must be sealed until the trial is completed unless the document or portion of the

document must be used for trial fairness.”

Section 6. Section 46-18-101, MCA, is amended to read:

"46-18-101. Correctional policy. {1} Itis the purpose of this section to declare the correctional
policy of the state of Montana. Laws for the punishment of crime and for the rehabilitation of the convicted
are drawn to implement the policy established by this section.

{2) The correctional paolicy of the state of Montana is to protect society by preventing crime
through punishment and rehabilitation of the convicted. The legisiature finds that an individual is

responsible for and must be held accountable for the individual’s actions, inciuding, whenever possible, the

restoration of all pecuniary |osses sustained by _a victim of the offense. Corrections laws and programs
must be implemented to impress upon each individual the responsibiiity for obeying the law. To achieve
this end, it is the policy of the state to aszure that nrosecution of criminal offenses occurs whenever
probable cause exists and that punishment of tha cenvicted is certain, timely, and consistent. Furthermore,
it is the state’s policy that persons convicted of a crime be dealt with in accordance with their individual

characteristics, circumstances, needs, and potentialities. Finally, it is the policy of the state to recognize

that the interests of crime victims should be considered so that, to the extent passible, victims of crime

may _be protected from threat of future harm by the offender.

{3) (a) Sentences imposed upon those convicted of crime must be based primarily on the following:

{i} the crime committed;
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(ii} the prospects of rehabilitation of the offender;

(i) the circurnstances under which the crime was committed;

{iv) the criminal history of the offender; and

{v) consideration of aiternatives to imprisanment of the offender in the state prison or the women's
correctional center.

{b) Dangerous offenders who habitually violate the law and victimize the public must be removed
from society and correctively treated in custody for long terms, as needed. Other offenders must be dealt
with by probation, suspended sentence, community corrections, community service, or fine whenever such
disposition appears practicable and not detrimental to the needs of public safety and the welfare of the
individual. Whenever possible, sentences for offenders must include restitution to the victim, payment of
costs as provided in 46-18-232, and payment of costs of court-appointed counsel as pravided in 46-8-113.

(4) 1t is also the policy of the state that alternatives to imprisonment, such as community
corrections, should be used whenever appropriate for nonviolent felony offenders in order to provide them
apportunities to gain work experience, *o learn life skills, to obtain education and training, or to participate
in other activities that will reduce recidivism and enable offenders to become productive members of

society.”

Section 7. Section 46-18-112, MCA, is amended to read:

"46-18-112. Content of presentence investigation report. (1) Whenever an investigation is
required, the probation officer shall promptly inquire into and report upon:

(a) the defendant’s characteristics, circumstances, needs, and potentialities;

{b) the defendant’s criminal record and sccial history;

{c) the circumstances of the offense;

(d) the time of the defendant’s detention for the offenses charged; and

(e) the harm caused, as a resuit of the offense, to the victim, the victim’s immediate family, and
the community;_and

{f) the victim’s pecuniary loss, if any. The officer shall make a reasonable etfort to confer with the

victim to ascertain whether the victim has sustained a pecuniary loss. If the victim is not available or

declines to confer, the officer shall record that information in the report.

{2) All local and state mental and correctional institutions, courts, and taw enfarcement agencies
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shall furnish, upon request of the officer preparing @ presentence investigation, the defendant’s criminal
record and other relevant information.
(3) The court may, in its discretion, require that the presentence investigation report inciude a
physical and mental examination of the defendant.
T eable. . ot ” C o, .
I ; dedt

Section 8. Section 46-18-113, MCA, is amended to read:

"46-18-113. Availability of presentence investigation report. {1} All presentence investigation
reports must be a part of the court record but may nat be opened for public inspection. A copy of the
presentence investigation report must be provided to the prosecution, the defendant and the defendant's

attorney, and the agency or institution to which the defendant is committed. The prosecutor may disedss

DISCLOSE the _contents of the presentence report with TO a victim of the offense.

{2) The court having jurisdiction of the case may permit other access to the presentence

investigation repart as it considers necessary.”

Section 9. Section 46-18-115, MCA, is amended to read:

"46-18-115. Sentencing hearing. Before imposing sentence or making any other disposition upon
acceptance of a plea or upon a verdict or finding of guilty, the court shail conduct a sentencing hearing,
without unreascnable delay, as follows:

(1) The court shall afford the parties an opportunity to be heard on any matter relevant to the
disposition, including the applicability of sentencing enhancemziit provisions, mandatory minimum
sentences, persistent felony offender status, or a:. =xception to these matters.

(2} It there is a possibility of imposing the death penalty, the court shall hold a hearing as provided
by 46-1B-301.

(3] Except as provided in 46-11-701 and 46-16-120 through 46-16-123, the court shall address
the defendant personally to ascertain whether the defendant wishes to make a statement and to present
any information in mitigation of punishment or reason why the defendant should not be sentenced. If the
defendant wishes to make a statement, the court shall afford the defendant a reasonable cpportunity to

do so.
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{4} (a) The court shall permit the victim to present a statement concerning the effects of the crime

on the victim, the circumstances surrounding the crime, the manner in which the crime was perpetrated,

and the victim’s opinion reqarding appropriate sentence. At the victim's option, the victim may present

the statement in writing before the sentencing hearing or orally under cath at the sentencing hearing, or

both.

{b) The court shall give copies of any written statements of the victim to the progecutor and the

defendant prior to imposing sentence.

{c) The court shall consider the victim’'s statement along with other factors. However, if the

victim’s statement includes new material facts upon which the court intends to rely, the court shall allow

the defendant adequate opportunity to respond and may continue the sentencing hearing if necessary.

44{5) The court shall impose sentence or make any other disposition authorized by law.
{8}(6) In feleny cases, the court shall specifically state all reasons for the sentence, including
restrictions, conditions, or enhancements imposed, in open court on the record and in the written

judgment.”

Section 10. Section 46-18-201, MCA, is amended to read:

"46-18-201. Sentences that may be imposed. (1} Whenever a persan has been found guilty of
an offense upon a verdict or a plea of guilty, the court may:

{a) defer impasition of sentence, except as provided in 61-8-714 and 61-8-72Z for sentences for
driving under the influence of alcohol or drugs or as provided in 61-6-304, for a period, except as otherwise
provided, not exceeding 1 year for any misdemeanor or for a period not exceeding 3 years for any felony.
The sentencing judge may impose upon the defendant any reasonable restrictions or conditions during the
period of the deferred imposition. Reasonable restrictions or conditions may include:

(i) jail base release;

(ii) jail time not exceeding 180 days;

(iii} conditions for probation;

fviivl payment of the costs of confinement;

iHv) payment of a fine as provided in 46-18-231;

ik (vi) payment of costs as provided in 46-18-232 and 46-18-233;
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Montana Legisiative Counci]



54th Legislatur HBO069.02

—

B wWwN

O W oo~

11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

beii{vil) payment of costs of court-appointed counsel as provided in 46-8-113;

fiseb{viii) with the approval of the facility or program, order the offender to be placed in @ community
corrections facility or program as provided in 53-30-321;

be{ix) community service;

fit(x) home arrest as provided in Title 46, chapter 18, part 10;

fixi) any other reasonable conditions considered necessary for rehabilitation or for the protection
of society; or

id{xii) any combination ot the above.

(b} suspend execution of sentence for a period up to the maximum sentence allowed or for a period
of 6 months, whichever is greater, for each particular offense. The sentencing judge may impose on the
defendant any reasonable restrictions or conditions during the period of suspended sentence. Reasonable
restrictions or conditions may include any of these listed in subsection {1}{a).

{c) impose a fine as provided by law for the offense;

(d} reguire payment of costs as provided in 46-18-232 or payment of costs of court-appointed
counsel as provided in 46-8-113;

{8) impose a county jail or state prison sentence, as provided in Title 45, for the offense or commit
the defendant to the department of corrections and human services for placement in an appropriate
correctional institution or program;

(f} with the approval of the facility or program, order the offender to be placed in a community
correctians facility or program as provided in 53-30-321; or

{g) impose any combination of subsections {1)(b) through {1}{{).

{2} In addition to any penalties imposed pursuant to subsection {1), if the coust finds that the victim

of the offense has sustained a pecuniary loss, the court shall require payment of restitution to the victim

as provided in 46-18-241 through 48-18-249. H-the-ceurt-dotermines-that-the-defendant-isunable-te-pay

iR thend : S Vi I ‘ . ‘ 16-18-241.

+243] If a financial obligation is imposed as a condition under subsection {1}(a}, sentence may be
deferred for a period not exceeding 2 years for a misdemeanor ar for a period not exceeding 6 years for
a felony, regardless of whether any other conditions are imposed.

+34{4) If any restrictions or conditions imposed under subsection (1){(a) or {1)(b} are viclated, the

court shall consider any elapsed time and either expressly allow part or ail of it as a credit against the
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sentence or reject all or part as a credit ard, _The court shall state its reasons in the order. Credit,

however, must be allowed for jail or home arrest time already served,

+4}{6) Except as provided in 45-9-202 and 46-18-222, the imposition or execution of the first 2
yvears of a sentence of imprisonment imposed under the following sections may not be deferred or
suspended: 45-5-103, 45-5-202(3) relating to aggravated assault, 45-5-302(2}, 45-5-303(2}, 45-5-401(2},
45-5-502(3), 45-5-5603(2) and (3), 45-9-101(2), (3), and (5}{d), 45-9-102(4), and 45-3-103(2).

+64(6) Except as provided in 46-18-222, the imposition or execution of the first 10 years of a
sentence of imprisonment imposed under 45-5-102 may not be deferred or suspended.

{B1(7) Except as provided in 46-18-222, imposition of sentence in a felony case may not be
deferred in the case of a defendant who has been convicted of a felony on a prior occasion, whether or not
the sentence was imposed, impaosition of the sentence was deferred, or execution of the sentence was
suspended.

+HH8) If the victim was less than 16 years old, the impaosition or execution of the first 30 days of
a sentence of imprisonment imposed under 45-5-503, 45-5-504, 45-5-5605, or 45-5-5607 may not be
deferred or suspended. Section 46-18-222 does not apply to the first 30 days of the imprisonment.

849) In imposing a sentence on a defendant convicted of a sexual offense as defined in
46-23-602, the court may not waive the registration requirement provided in 46-18-254, 46-18-2585, and
Title 46, chapter 23, part 5.

{9410} A person convicted of a sexual offense, as defined in 46-23-502, and sentenced to
imprisocnment in the state prison shall enroll in the educational phase of the prison’s sexual offender
program.

#6411} In sentencing a nonviolent felony offender, the court shall first consider alternatives to
imprisonment of the offender in the state prison, including placement of the offender in a community
corrections facility or program. In considering alternatives to imprisonment, the court shall examine the
sentencing criteria contained in 46-18-225. If the offender is subsequently sentenced to the state prison
or the women’s correctional center, the court shall state its reasons why alternatives to imprisonment were

not selected, based on the criteria contained in 46-18-226."

Section 11. Section 46-18-202, MCA, is amended to read:

"46-18-202. Additional restrictions on sentence. (1) The district court may also impose any of

IZ\'\ -9 HB 69
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the following restrictions or conditions on the sentence provided for in 46-18-201 that it considers
necessary to obtain the abjectives of'rehabilitation and the protection of the victim and society:

(a) prohibition of the defendant’s holding public office;

(b} prohibition of the defendant’s cvining or carrying a dangerous weapon;

{c} restrictions on the defendant’s freedom of association;

(d) restrictions on the defendant’s freedom of movement;

(e} any other limitation reasonably related to the objectives of rehabilitation and the protection of
the victim and society.

(2) Whenever the district court imposes a sentence of imprisonment in the state prison for a term
exceeding 1 year, the court may also impose the restriction that the defendant be is ineligible for parole and
participation in the supervised release program while serving that term. |If such a restriction is to be
impased, the court shall state the reasons for it in writing. Hf the court finds that the restriction is necessary
for the protection of society, it shall impose the restriction as part of the sentence and the judgment sha#
must contain a statement of the reasons for the restriction.

{3) The judge in a justice’s, city, or municipal court does not have the authority to restrict an
individual's rights as enumerated in subsection {1){a}.

{4) When the district court imposes a sentence of probation, as defined in 46-23-1001, any

probation agreement signed by the defendant may contain a clause waiving extradition.”

Section 12. Section 46-18-222, MCA, is amended to read:

"46-18-222. Exceptions to mandatory minimum sentences and restrictions on deferred imposition
and suspehded execution of sentence. All mandatory minimum sentences prescribed by the laws of this
state and the restrictions on deferred impoaition and suspended execution of sentence prescribed by
46-18-201444(5) through 83{7}, 46-18-221(3), 46-18-224, and 46-18-502(3) do not apply if:

{1) the defendant was less than 18 years of age at the time of the commission of the offense for
which the defendant is to be sentenced;

{2} the defendant’s mental capacity, at the time of the cormmission of the offense for which the
defendant is to be sentenced, was significantly impaired, aithough nat so impaired as to constitute a
defense to the prosecution. However, a voluntarily induced intoxicated or drugged condition may not be

considered an impairment for the purposes of this subsection.
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{3} the defendant, at the time of the commission of the offense for which the defendant is to be
sentenced, was acting under unusual and substantial duress, although not such duress as would constitute
a defense to the prosecution;

{4) the deferdant was an accomplice, the conduct constituting the offense was principally the
conduct of another, and the defendant’s participation was relatively minor;

{5) in a case in which the threat of bodily injury or actual infliction of bodily injury is an actual
element of the crime, no serious bodity injury was inflicted on the victim unless a weapon was used in the
commission of the offense; or

{6) the offens- was committed un.. , 15-5-502(3) and the court determines that treatment of the
defendant in a local communrity affords a better opportunity for rehabilitation of the defendant and for the
uitimate protection of the_victim and society, in which case the court shall include in its judgment a

statement of the reasons for its determination.”

Section 13. Section 46-18-241, MCA, is amended to read:
"46-18-241. Condition of restitution. {1} As provided in 46-18-201, a sentencing court may shall

require an offender to make restitution to any victim of the offense who has sustained pecuniary [0ss as

a result of the offense.

(2) The court may require the offender to pay the cost of supervising the payment of restitution,
as provided in 46-18-245, by paying an amount equal to 10% of the amount of restitution ordered, but not

less than $5 or more than $250. Payment must be made to the court, which shall disburse the money to

the entity employing the person ordered to supervise restitution under 46-18-245.

Section 14. Section 46-18-242, MCA, is amended to read:
"46-18-242. Investigation and report of victim's loss. (1) Whenever the court believes that

eptence a victim of the offense may have

sustained a pecuniary loss as a result of the offense or whenever the prosecuting attorney requests, the
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court shall order the probation officer, restitution officer, or other designated person to include in the
presentence investigation and report:
(a) documentation of the offender’s financial resources and future ability to pay restitutior

(b} documentation of the vicrim’s p2~uniary loss, submitted by the victim or by the board of crime

control if compensation for the victim’s loss has been reimbursed by the crime victims compensation and

assistance account.

(2} Whets—ne When a presentence report is nQt authorized or requested, the court may receive

evidence of the offender’s ability to pay and the victim’s loss at the time of sentencing.”

Section 15. Section 46-18-243, MCA, is amended to read:

"46-18-243. Definition Definitions. For purposes of 46-18-241 through 46-18-249, the follg -+
definitions apply:

(1) "Pecuniary loss" means:

{a) all special damages, but not general damages, substantiated by evidence in the record, that a

person could recover against the offender in a civil action arising out of the facts or events constituting b

€$

offender’'s criminal activities, including without limitation the money equivalent of loss resuiting from
property taken, destroyed, broken, or otherwise harmed and out-of-pocket losses, such as medical

expenses, loss of income, expenses reasanably incurred in gbtaining ordinary and necessary services inat

the victim wouid have performed if notinjured, expenses reasonably incurred in attending court proceedings

related to the commission of the offense, and reasonable expenses related to funeral and burial or

crematory services; and

(b} reasonable out-of-pocket expenses incurred by the vicum in filing charyes or in cooperating in
the investigation and prosecution of the offerse,

(2)(a) "Victim" means:

{a¥{i) a person who suffers loss of property, bodily injury, or death as a result of:

+#H{A] errpinatiy-iniarious—eenduet the commission of an offense; ef

+#{B) his the good faith etfort to prevent eriminaly-injurious-eendust the commission of an offense;

(C] the good faith effort to apprehend a person reasonably suspected of committing an offense:

li} the estate of a deceased or incapacitated victim or a member of the immediate family of a
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homicide victim;

(iii} a governmental entity that suffers loss of property as a result of the commission of an offense

in this state; or

tbH{ivl an insurer or surety with a right of subrogation to the extent it has reimbursed the victim
of the offense for kis pecuniary loss.

{b) Victim does not include a person who is accountable for the crime or accountable for a crime

arisina from the same transaction.”

Section 16. Section 46-18-244, MCA, is amended to read:
"46-18-244. Type and time of payment -- defenses. (1) The court shall specify the amount,
method, and time of payment to the victim and may permit payment in instaliments. The court may not

establish a payment schedule extending beyond the pericd fsrwhich-the-sentence-hasbesh-suspended-or
doferred-underd8-18-101 of state supervision over the offender.

{2) In determining the amount, method, and time of payment, the court shall consider the financial
resources and future ability of the offender to pay. The court may provide for payment to a victim up to
but not in excess af the pecuniary loss caused by the offense. The offender may assert any defense that
ke the offender could raise in a civil action for the loss sought to be compensated by the restitution order.

(3} In addition to other methods of payment, the court may order one or more of the following in

order to satisfy the offender’'s restitution obligation:

{a) forfeiture and sale of the offender’s assets under the provisions of Titie 26, chapter 13, part

7, unless the court finds, after notice and an opportunity for the offender to be heard, that the assets are

reasonably necessary for the offender to sustain a living or support the offender’s dependents or unless the

state determines that the cost of forfeiture and sale would outweigh the amount available to the victim after

sale. |f the proceeds of sale exceed the amount of restitution ordered and the costs of forfeiture_and sale,

any remaining amount must be returned to the offender.

{b} return of any property to the victim;

{c) pavment of up to one-third of the offender’s prison earnings.

(4) With the consent of the victim and in the discretion of the court, an offender may be ordered

to make restitution in services in lieu of money or 1o make restitution to a person designated by the victim,

if that person provided services to the victim as a result of the offense.”
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Section 17. Section 46-18-245, MCA, is amended to read:
"46-18-245. Supervision of payment. The court may order a probation officer, restitution officer,

officorof the-board-ef-erimeeentrel or other designated person to supervise the making of restitution and

to report to the court any default in pay..zni. [IF_ THE VICTIM HAS RECEIVED COMPENSATION UNDER

TITLE 53, CHAPTER 9, THE COURT MAY ALSO ORDER AN EMPLOYEE OF THE BOARD QFf CRIME

CONTROL TO SUPERVISE THE MAKING OF RESTITUTION AND TO REPORT TO THE COURT ANY

DEFAULT IN PAYMENT."

Section 18. Section 46-18-246, MCA, is amended to read:

"46-18-246. Waiver or modification of payment. An offender may at any time petition the
sentencing court to adjust aor otherwise waive payment of any part of any ordered restitution. The court
shall schedule a hearing and give a victim to whom restitution was ordered notice of the hearing date,
place, and time and inform the victim that ke the victim will have an opportunity to be heard. If the court
finds that the circumstances upan which it based the imposition, amount, method, or time of payment no
longer exist or that it otherwise would be unjust to require payment as imposed, the court may adjust or
waive unpaid restitution or modify the time or method of making restitution. The court may extend the

restitution schedule, but not beyond the period

whde—46-38-20% provided for in 46-18-244."

Section 19. Section 46-18-247, MCA, is amended to read:

"46-18-247. Default. (1) If an offender sentenced to make restitution is in default, the santencing
court, upon the motion of the prosecuting attorney or upon its own motion, may issue an order under
46-18-203 requiring the offender to show ccuse why he the offender should not be confined for failure to
obey the sentence of the court. The court may order the offender to appear at a time, date, and place for
a hearing or, if he the offender fails to appear as ordered, issue a warrant for kis the offender’s arrest. The
order or warrant must be accompanied by written notice of the offender’s right to a hearing as provided
in 46-18-203.

(2) If the court finds that the offender’s default was attributable to a the offender’s failure aahis
peet 10 make a good faith effort to obtain the necessary funds for payment of the ordered restitution, the

court may take any action provided for in 46-18-203. If confinement is ordered, the court, after entering
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the order, may at-apy-tine—fergeod-cause-shewn; reduce the term of confinement and,_in accordance with

the provisions of 46-18-246, waive satisfaction of the restitution order.

(3) Anorder to pay restitution constitutes a judgment rendered in favor of the state, and following
a default in the payment of restitution or any installment therest of restitution, the sentencing court may

order the restitution to be collected by any method autharized for the enforcement of other judgments.”

NEW SECTION. Section 20. Allocation of fines, costs, restitution, and other charges. (1) If an

offender is subjected to any combination of fines, costs, restitution, charges, or other payments arising out
of the same criminal proceeding, money collected from the otfender must be allocated as provided in this
section.

{2) Except as otherwise provided in this section, if a defendant is subject to payment of restitution
and any combination of fines, costs, charges under the provisions of 46-18-2386, or other payments, 50%
of all money collected from the defendant must be applied to payment of restitution and the balance must
be applied to other payments in the following order:

{a) payment of charges imposed pursuant to 46-18-236;

{b) payment ¢f costs imposed pursuant to 46-18-232 or 46-18-233;

{c) payment of fines imposed pursuant to 46-18-231 or 46-18-233; and

(d) any other payments ordered by the court.

{3) If any fines, costs, charges, or other payments remain unpaid after all of the restitution has
been paid, any additional money collected must be applied to payment of those fines, costs, charges, or
other payments. !f any restitution remains unpaid after all of the fines, costs, charges, or other payments

have been paid, any additional money collected must be applied toward payment of the restitution,

Section 21. Section 46-18-302, MCA, is amended to read:

"46-18-302. Evidence that may be received. In the sentencing hearing, evidence may be presented
as to any matter the court considers relevant to the sentence, including but not limited to the nature and
circumstances of the crime;; the defendant’s character, background, history, and mental and physical

condition;;_the harm _caused to the victim and the victim’s family as a result of the offense; and any other

facts in aggravation or mitigation of the penalty. Any evidence that the court considers to have probative

force may be received regardless of its admissibility under the rules governing admission of evidence at
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criminal trials. Evidence admitted at the trial relating to seeh aggravating or mitigating circumstances shall
must be considered without reintroducing it at the sentencing proceeding. The state and the defendant or

kis the defendant’s counsei shall must be permitted to present argument for or against sentence of death.”

Section 22. Section 46-23-202, MCA, is amended to read:

"46-23-202. Investigation of prisoner by board -- consideration of victim’s statement. (1) Within

the 2 months prior to a prisoner’s official parole eligibility date or within the 2 months following the dats
on_which a prisoner becomes eligible pursuant to 53-30-105(b}, the board shall consider all pertinent
information regarding each prisoner, including the circumstances of the offenses; the prisoner's previous
social history and criminal records; the prisoner's conduct, employment, and attitude in prison;; and the
reports of any physical and mentat examinations that have been made.

(2) Before ordering the parole of any prisoner, the board shall;

{a} conduct a hearing and interview the prisoner. At the time of the hearing, the board shall receive

relevant statements from interested persons and any person may be represented by counsel, provided that

the board has the power to reqgulate procedures at all hearings.

(b) permit a victim to present a statement concerning the effects of the crime on the victim, the

circumstances surrounding the crime, the manner in which the ¢rime was perpetrated, and the victim’s

opinion regarding whether the prisoner should be paroled. In the board’s discretion, the victim’s statement

may_be kept confidential. The board shall consider the victim’s statement, along with _the information

provided under subsection (1}, in determining whether to grant pargle.”

Section 23. Section 46-23-210, MCA, is amended to read:

"46-23-210. Medical parole. (1) The board may refease on medical parole by appropriate order
a person placed in a correctional institution or program, except a person under sentence of death. To be
eligible for a medical parole, a person must have an examination and written diagnosis by a physician
licensed under Title 37 to practice medicine. The diagnosis must inciude:

{a) a determination that the person suffers from an incapacitating physical condition, disease, or
syndrome that renders the person highly uniikely to present a clear and present danger to public safety;

(b) a description of the physical candition, disease, or syndrome and a detailed description of the

person’s physical incapacity; and
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(c} a prognosis addressing the likelihood of the person's recovery from the physical condition,
disease, or syndrome and the extent of any potential recovery.

{2) Thediagnosis must be reviewed and accepted by the department before the board may consider
granting a medical parole.

(3) The board shall require as a condition of medical parole that the person agree to placement in
an environment chosen by the department during the parole period, including but not limited to a hospital,
nursing home, or family home., The board may require as a condition of parole that the person agree to
periodic examinations and diagnoses at the person’s expense. Reports of each examination and diagnesis
must be submitted to the board and department by the examining physician. If either the board or
department determines that the person’s physical capacity has improved 10 the extent that the person is
likely to pose a possible detriment to society, the board may revoke the parole and return the person to the
custody of the department.

{4) Medical parole may be requested by the board, the department, an incarcerated person, or an
incarcerated person’s parent, grandparent, child, or sibling by submitting the request in writing to the
administrator of the correctional institution in which the person is incarcerated.

(b} A grant or denial of medical parole does not affect the person’s eligibility for nonmedicat parole.

(6) Sections 46-23-203,46-23-205 through 46-23-207_,and 46-23-215 through 46-23-218 apply

to nonmedical parole.”

Section 24. Section 46-23-215, MCA, is amended 10 read:

"46-23-215. Conditions of parole. (1) Every A prisoner while on parole shalFemain remains in
the legal custody of the institution from which ke the prisoner was released but shallbe is subject to the
orders of the board.

(2) When an order far parole is issued, it shall must recite the conditions thereoat of parole. If

restitution was_imposed as part of the sentence under 46-18-201, the order of parole must contain a

condition to pay restitution to the victim. An order for parole or any parole agreement signed by a prisoner
may contain a clause waiving extradition.

{3] Whenever a prisoner in the Montana state prison has been approved for parole on condition that
ke the prisoner obtain employment or secure suitable living arrangements or on any other condition that

is difficuit to fulfill while incarcerated, the warden may grant kiss the prisoner a furlough, not to exceed 10
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days, for purposes of fulfiling the condition. While on saek furlough, the prisoner remains in the legal

custody of the prison and is subject to all other conditions recited by the board.”

Section 25. Section 46-23-405, MCA, is amended to read:

"46-23-405. Establishing program -- rules. The department is—autherzed-and-directed—ts shall
establish a supervised release program and make rules in accordance with Title 2, chapter 4 {the Montana
Administrative Procedure Act), to implement and control the same program. Rules shall must include
guidelines for:

(1) prisoner eligibility;

{2) prisoner participation in a recognized educational, treatment, or training program or work

program in conjunction with any of the abeve programs listed in this subsection;

(3) approval of the sponsor;

(4) review of a board decision to deny an applicant admittance into the program;

(5} supervision of the prisoner by or under the direction of a supervising agent while ke the prisoner
is in the program;

{6) implementation of a plan for the prisoner to satisfy any restitution or community service

obligation imposed as part of the prisoner’s sentence under 46-18-201;

63{7) conducting revacation hearings;
#{8) establishment of a program by the prisoner; and

{8}{9) any other provisions necessary to implement this part.”

Section 26. Section 46-23-1011, MCA, is amended to read:

"46-23-1011. Supervision on probation. i) The department shall supervise persons during their
probation period in accord with the conditions set hy a court,

(2) A copy of the conditions of probation must be signed by the probationer and given to the
probationer and the probationer’'s probation and parole officer, who shall report on the probationer’s
progress under rules of the court.

{3} The probation and parole officer shall regularly advise and consult with the probationer to
encourage the probationer to improve the probationer’s condition and conduct and shall inform the

praobationer of the restoration of rights on successful completion of the sentence.
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{4} The probation and parole officer may recommend and a court may modify any condition of
probation or suspension of sentence at any time. Notice must be given to the probation and parole officer
before any condition is modified, and the officer must be given an opportunity to present the officer's ideas
or recommendations on any modification. A copy of a modification of conditions must be delivered to the

probation and parole officer and the probationer. Waiver or modification of restitution may be ordered oniy

as provided under the provisions of 46-18-246.

{8) The probation and parole officer shall keep records as the department or the court may require.,
{6) (a) Upon recommendation of the probation and parole officer, a court may conditionally
discharge a probationer from supervision before expiration of the probationer’s sentence if the court
determines that a conditional discharge from supervision is in the best interests of the probationer and

society and will not present unreasonable risk of danger to the victim of the offense.

(b} Subsection {6)(a} does not prohibit a court from revoking the order suspending execution or
deferring imposition of sentence, as provided in 46-18-203, for a probationer who has been conditionally
discharged from supervision.

{c} if the department certifies to the court that the workload of a district probation and parole office
has exceeded the optimum workload for the district over the preceding 60 days, the court may not place
an offender on probation under supervision by that district office unless it grants a conditional discharge
to a probationer being supervised by that district office. The department may recommend probationers to
the court for conditional discharge, The court may accept or reject the recommendations of the
department. The department shall determine the optimum workload for each district probation and parcle

office.”

Section 27. Section 46-23-1021, MCA, is amended to read:

"46-23-1021. Supervision on parole. (1) The department shall retain custody of all persons placed
on parole and shall supervise the persans during their paroie peried periods in aeseré accordance with the
conditions set by the board.

{2) The department shall assign personnel to assist persens a person who is eligibie for parcle in

preparing a parole plan. Department personnei shall make a report of their efforts and findings to the board
prior to its consideration of the case of the eligible person.

{3) A copy of the conditions of parole must be signed by the parolee and given to the parolee and
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to the parolee’s probation and parole officer, who shall report an the parolee’s progress under the rules of
the board.

{4) The probation and parole officer shall requiarly advise and consult with the parolee, assist the
parolee in adjusting to community life, and inform the parolee of the restoration of rights on successful
compietion of the sentence.

{(5) The probation and parole officer shall keep records as the board or department may require,
All records must be entered in the master file of the individual.

(6} (a) Upon recommendation of the probation and parole officer, the board may conditionaliy
discharge a parolee from supervision before expiration of the parolee’s sentence if the board determines
that a conditional discharge from supervision is in the best interests of the parolee and society and will not

present ynreasonable risk of danger to the victim of the offense.

{b} Subsection (6)(a) does not prohibit the board from revoking the parole, as provided in
46-23-1025, of a parolee who has been conditionally discharged from supervision.

{c) If thé department certifies to the board that the workload of a district probation and parole
office has exceeded the optimum workload for the district over the preceding 60 days, the board may not
parole a prisoner to that district office unless it grants a conditional discharge to a parolee being supervised
by that district office. The department may recommend parolees to the board for conditional discharge.
The board may accept or reject the recommendations of the department. The department shall determine

the optimum warkload for each district probation and parole office."

Section 28. Section 46-23-1025, MCA, is amended to read:

"46-23-1025. Report to and action by the board. (1) !f the hearings officer determines that there
is probable cause to believe that the prisoner has violated a condition of kis parole, the probation and parole
officer shall immediately notify the board and sha!l submit in writing a report showing in what manner the
prisoner has violated the conditions of release. This report shalt must be accompanied by the findings of

the hearings officer.

{(2) Fhereupon Upon receipt of a report, the board shall cause the prisoner to be promptly brought

before it for a hearing on the violation charged under sueh rules as that the board may adopt. If the
violation is established, the board may continue or revoke the parole or conditional release or may enter

suweh-other an order as it may-s0e sees fit.
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(3) If the prisoner has violated a condition of release requiring the payment of restitution, the board

shall notify the victim of the offense prior to the hearing required by subsection (2) and give the victim an

opportunity to be heard. If the board finds that due to circumstances beyond the prisoner’s controi, the

prisoner is unable to make the required restitution payments, the board may not revoke the prisoner’s parole

for fajlure to _pay restitution. The board may modify the time or method of making restitution and may

extend the restitution schedule, but the schedule may not be extended bevond the period of state

superyision over the prisoner.

+3+4) f it appears that he the prisoner has violated the provisions of kis release, the board shall
determine whether the time from the issuing of the warrant to the date of &is the prisoner’s arrest or any

part of it will be counted as time served under the sentence.”

Section 29. Section 46-24-103, MCA, is amended to read:

"46-24-103. Duty of attorney general. The attorney general shall assdte ensure that victims and

witnesses of crime receive fair and proper treatment in the criminal justice system. The attorney general

shall prepare a written notice of the rights and services available to victims of crime under this chapter.

The notice must be distributed to local law enforcement agencies in the state. In addition, the attorney

general shall assure ensure that victims and witnesses are provided important services and assistance as

required under this chapter.”

Section 30. Section 46-24-104, MCA, is amended to read:

"46-24-104. Consultation with victim of feleny-otfense certain offenses. ¥he As soon as possible

prior to disposition of the case, the prasecuting attorney in a criminal case shall consult with the victim of

a felony offense or_a misdemeanor offense involving actual, threatened, or potential bodily injury to the

victim or, in the case of a minor child victim or homicide victim, with the family of the victim in order to
obtain the views of the victim or his the victim’s family regarding the disposition of the case, including:
{1) dismissal of the case;
{2) release of the accused pending judicial proceedings;
{3) plea negotiations; and

(4} pretrial diversion of the case from the judicial process.”
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Section 31. Section 46-24-201, MCA, is amended to read:
"46-24-201. Services to victims of crime. (1) Law enforcement personnel shall assure ensure that
a victim of a crime receives emergency social and medical services as soon as possible and that sueh the

victim is given irfermation-en written noice, 11 the form supplied by the attorney general, of the following:

{a) the availability of crime victim compensation;

{2 comrdnity-based-vietiratreatrent-programs;

{b) access by the victim and the defendant_ to information about the case;

3}(c) the role of the victim in the criminal justice process, including what ke the victim can expect
from the system, as well as what the system expects from the victim; and

{43(d} stages in the criminal justice process of significance to a crime victim and the manner in

which information about sueh the stages may be obtained.

(2) In_addition to the information supplied under subsection (1), law enforcement personnel shali

provide the victim with written information on community-based victim treatment _programs, including

medical, housing, counseling, and emergency services available in the community.

3) As soon as possible, law enforcement personnel_shall dive 1o _the victim the following
information:

(a} the name, office address, and telephone number of a law enforcement officer assigned to

investigate the case; and

{b} the prosecuting attorney’s name, office address, and telephone number."”

Section 32. Section 46-24-202, MCA, is amended to read:
"46-24-202. Notification of available protective services. Law eniorcement officers and
prosecuting attorneys shall provide a victim o/ witness information on the availability of services to pratect

the victim or witness from intimidation_including the process for obtaining a protective order from the

court.

Section 33. Section 46-24-203, MCA, is amended to read:
"46-24-203. Prompt notification to victims and witnesses of feleny certain offenses. (1) A person
described in subsection (2} who provides the appropriate official with a current address and telephone

number must receive prompt advance notification, if possible, of proceedings relating to his the person’s

-22- HB 69
Montana Legislative Councll



54th Legislature HB0069.02

—

C W O N AW N

Gl NN R RN NN NN RN S e A e - S
O W WM N ;M AW N e O ®®w ooy g W N -

case, including:
(a) the arrest of an accused;
{b) the release of the accused pending judicial proceedings; and

(c) the crime with which the accused has been charged, including an explanation of the eiements

of the offense when necessary to_an understanding of_the nature of the crime;
tet{d) proceedings in the prosecution of the accused, including entry of a plea of guilty; and the

setting of a trial dates

{e) if the accused is convicted or pleads guilty, the function of a presentence report; the name,

office address, and telephone number of the person preparing the report; and the convicted person’s right

of access to the report, as well as the victim’s right under 46-18-115 to present a statement in writing or

orally at the sentencing proceeding and the convicted person’s right to be present at the sentencing

proceeding and to have access to the victim’s statement;

(f} the date, time, and place of any sentencing hearing, the sentence imposed, and_the term of

imprisonment, if imposed; and

(g} the right under [section 36] of a victim of a felony offense to receive information from the

department of corrections and human services concerning the canvicted person’s incarceration.

{2} A person entitled to notification under subsection (1) must be a victim or witness of a felony

offense or a misdemeanor offense involving actual, threatened, or potential bodily injury to the victim, a

relative of such a victim or witness who is a minor, or a relative of a homicide victim."

Section 34, Section 48-24-205, MCA, is amended to read:

"46-24-205. Notification to employer or creditor --_limitations_ on emplayer. (1} The law
enforcement agency or prosecutihg attorney in a criminal case shall assist a victim or witness who requests
assistance in informing an employer that the need for victim and witness cooperation in the prosecution
of the case may necessitate absence of the victim or witness from his the place of employment.

(2} A law enforcement agency or prosecuting attorney shall assist a victim or witness who, as a
direct result of a crire or because of cooperation with the law enforcement agency or prosecuting attorney,
is subjected to serious financial strain. Sueh The agency or prosecuting attorney shall assist the victim or

witness by explaining to creditors the reason for sueh the serious financial strain.
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{3} An employer may not discharge or discipline a victim or_a member of the victim’s family for

participation at the prosecuting attornev’'s request in preparation for or attendance at a criminal justice

roceeding.

{4) As used in this section, "member of the victim's family" means the victim's spouse, child by

birth or adoption, stepchild, parent, stepparent, or sibling, but does not include a person who is accountable

for the crime or accountable for a crime arising from the same transaction.”

NEW SECTION. Section 35. Infermation concerning appeal or postconviction remedies. |f the

defendant appeals or pursues a pastconviction remedy, the attorney general, or the county attorney if the
case has not been referred to the attorney general, shall promptly inform the victim of the notice of appeal

or postconviction petition, of the date, time, and place of any hearing, and of the decision.

NEW SECTION. Section 36. Information concerning confinement. Upon request of a victim of a

felony offense, the department of corrections and human services or the board of pardons, as applicable,
shall:

(1) promptly inform the victim of the estimated date of the prisoner’s release from confinement in
the Montana state prison, if reasonably ascertainable;

(2) promptly inform the victim of the time and place of a parole hearing concerning the prisoner
and of the victim’s right to submit a statement to the board of pardons under 46-23-202;

{3) provide reasonable advance notice to the victim before release of the defendant on furlough
or to a work-release program, half-way house, or other community-based program or carrectional facility;
and

{(4) promptly inform the victim of the occurrence of any of the following events concerning the
prisoner:

{a) an escape from a correctional or mental health facility or community program;

(b} a recapture;

(¢} a decision of the board of pardons;

(d) a decision of the governor to commute the sentence or to grant executive clemency;

{e) a release from confinement and any conditions attached to the release: and

(f) the prisoner’'s death.
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NEW SECTICN. Section 37. General requirements for information. (1) Unless specifically stated

otherwise, the requirements of 44-2-601, 46-24-104, 46-24-201 through 46-24-203, [section 35}, and
[section 36] to provide information to the victim may be satisfied by either written or oral communication
with the victim or the victim’s designee.

{2} The person respensible for providing information required by 44-2-601, 46-24-104, 46-24-201
through 46-24-203, [section 38|, and [section 36) shall promptly inform the victim of significant changes
in the information.

{3) The obligation to furnish information to a victim under 44-2-601, 46-24-104, 46-24-201
through 46-24-203, {section 35}, and [section 36] is conditioned upon the victim informing the appropriate
agency in writing of the name, address, and telephone number of the person to whom the information

should be provided and of any change of name, address, or teiephone number.

Section 38. Section 53-9-128, MCA, is amended to read:

"53-8-128. Compensation benegfits. (1) A claimant is entitled to weekly compensation benefits
when the claimant has a total actual loss of wages due to injury as a result of criminally injurious conduct.
During the time the claimant seeks such weekly benefits, the claimant, as a result of sueh the injury, must
have no reasonable prospect of being regularly employed in the normal labor market. The weekly benefit
amount is 66 2/3% of the wages received at the time of the criminally injurious conduct, subject to a
maximum of one-half the state’s average weekly wage as determined in 39-51-2201. Weekly
compensation payments shkalh must be made at the end of each 2Z-week period. MNe—woeekly Weekiy
compensation payments may not be paid for the first week after the criminally injurious conduct occurred,
but if total actual ioss of wages continues for 1 week, weekly compensation payments shat must be paid
from the date the wage loss began. Weekly compensation payments skalt must continue until the claimant
has a reasonable prospect of being regularly emplayed in the normal labor market.

{2) The claimant is entitled to be reimbursed for reasonable services by a physician or surgeon,
reasonable hospital services and medicines, and sueh other treatment as-may-be approved by the division
for the injuries suffered due to criminally injurious conduct.

{3} (a) The dependents of a victim whao is killed as a result of criminally injurious conduct are
entitled to receive, in a gross single amount payable 10 all dependents, weekly benefits amounting to 66

2/3% of the wages received at the time of the criminally injurious conduct causing the death, subject to
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a maximum of one-half the state’s average weekly wage as determined in 39-51-2201. Weekly
compensation payments shalt must be made at the end of each 2-week period.

(b} Benefits under subsection {3)(a) efthis-section-shall must be paid to the spouse for the henefit
of the spouse and other dependents unless the division determines that other payment arrangements should
be made. If a spouse dies or remarries, benefits under subsection {3}(a) sha# must cease to be paid to the
spouse but shalt must continue to be paid to the other dependents se as long as their dependent status
continues.

{4) Reasonable funeral and burial expenses of the victim, not exceeding $25600 $3,500, skad must

be paid if all other collateral sources have properly paid sdeh expenses but have not covered ail sueh
expenses.

{6) Compensation payable to a victim and all of the victim’s dependents in cases of the victim’s
death because of injuries suffered due to an act of criminally injurious conduct may not exceed $25,000
in the aggregate.

(6) Compensation benefits are not payable for pain and suffering, inconvenience, physical
impairment, or nonbodily damage.

{7} {a) A perscn who has suffered injury as a result of criminally injurious conduct and as a result
of sush the injury has no reasonable prospect of being regularly employed in the normal labor market; and
who was employable but was not employed at the time of sueh the injury; may in the discretion of the
division be awarded weekly compensation benefits in an amount determined by the division not to exceed
$100 per week. Weekly compensation payments skal must continue until the claimant has a reasonable
prospect of being regularly employed in the normal labor market or for a shorter period as determined by
the division. The claimant shal must be awarded benefits as provided in subsection (2) ef-this-sectien.

(b) The dependents of a victim who is killed as a result of criminally injurious conduct and who was
employable but not employed at the time of death may in the discretion of the division be awarded, in a
gross single amount payable to all dependents, a sum not to exceed $100 per week, which shal-be is
payable in the manner and for the period provided by subsection {3}(b) efthis-seetier or for suech a shorter
period as determined by the division. The claimant shall must be awarded benefits as provided in
subsection (4) etthis-section.

(8} Amounts payable as weekly compensation may not be commuted to a lump sum and may not

be paid less frequently than every 2 weeks.
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{9) (a} Subject to the limitations in subsection {9){c), the spouse, parent, child, brather, or sister
of a victim who is killed as a result of criminally injurious conduct is entitied to reimbursement for mental
health treatment received as a result of the victim’s death.

(b} Subject to the limitations in subsection (3){c), the parent, brother, or sister of a minor who is
a victim of a sexual crime fer—which-a-person-has-been-eharged and who is not entitled to receive services
under Title 41, chapter 3, is entitled to reimbursement for mental health treatment received as a result of
the crime.

(c) Total payments made under subsections (9)(a) and (9)({b) may not exceed $660 $2,000 or 12

consecutive months of treatment for each person er$+-68080-fe+a-family, whichever occurs first."

SECTION 39. SECTION 27-2-201, MCA, 1S AMENDED TC READ:

"27-2-201. Actions upon judgments. (1) Except as provided in subseetier subsections (3) and {4),
the period prescribed for the commencement of an action upon a judgment or decree of any court of record
of the United States or of any state within the United States is within 10 years.

(2} The period prescribed for the commencement of an action upon a judgment or decree rendered
in a court not of record is within 5 years. The cause of action is considered, in that case, 10 have accrued
when final judgment was rendered.

(3) The period prescribed for the commencement ¢f an action to collect past-due child support that
has accrued after Qctober 1, 1993, under an order entered by a court of record or administrative authority
1s within 10 years of the termination of support obligation.

{4} An action under 46-18-247(3) to enforce an order of restitution entered by a court of record

may be commenced at any time within the offender’s tifetime during which restitution remains unpaid.”

NEW SECTIQN. Section 40. Repealer. Section 46-23-204, MCA, is repealed.

NEW SECTION. Section 41. Codification instruction. (1) [Section 3] is intended to be codified

as an integral part of Title 44, chapter 5, part 3, and the provisions of Title 44, chapter b, part 3, apply to
[section 3].
(2) [Section 20] is intended to be codified as an integral part of Title 46, chapter 18, part 2, and

the provisions of Title 46, chapter 18, part 2, apply to [section 20].
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the provisions of Title 46, chapter 18, part 2, apply to [section 20].
{3} [Sections 35 through 37] are intended to be codified as an integral part of Title 46, chapter 24,

part 2, and the provisions of Title 46, chapter 24, part 2, apply to [sections 35 through 37].

NEW SECTION. Section 42. Severability. If a part of [this act] is invalid. all valid parts that are

severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 43. Applicability. [Sections 10, 13, and 21] apply to trials for and

sentences imposed for crimes that were committed on or after [the effective date of this act].

-END-
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HOUSE BILL NO. 69
INTRODUCED BY FISHER, QUILICI, GAGE, BROOKE, EWER
BY REQUEST OF THE DEPARTMENT OF JUSTICE AND THE BOARD OF CRIME CONTROL

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO THE
PROTECTION AND TREATMENT OF VICTIMS OF CRIME AND TO THE PAYMENT OF RESTITUTION BY THE
OFFENDER; AMENDING SECTIONS 27-2-201, 44-2-601, 44-5-303, 45-9-205, 46-11-701, 46-18-101,
46-18-112, 46-18-113, 46-18-115, 46-18-201, 46-18-202, 46-18-222, 46-18-241, 46-18-242,
46-18-243, 46-18-244, 46-18-245, 46-18-246, 46-18-247, 46-18-302, 46-23-202, 46-23-210,
46-23-215, 46-23-405, 46-23-1011, 46-23-1021, 46-23-1025, 46-24-103, 46-24-104, 46-24-201,
46-24-202, 46-24-203, 46-24-205, AND 53-9-128, MCA; REPEALING SECTION 46-23-204, MCA; AND
PROVIDING AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 44-2-601, MCA, is amended to read:

"44-2-601. Notification of escape or release from confinement. {1} The notice required by
subsection (2) must be given if:

{a) a person committed to a hospital or mental health facility under Title 46, chapter 14, escapes
or is released from confinement;

(b) a person confined in an institution other than a jail pending or during trial for a criminal offense
involving the use or threat of physical force or violence or confined in a prison or other state institution after
conviction of a criminal offense involving the use or threat of physical force or violence or after being
designated as a dangerous offender under 46-18-404 escapes or is released from confinement; or

{c} a person confined in a jail pending or during trial for a criminal offense involving the use or
threat of physical force or violence or confined in a jail after conviction of a criminal offense invoiving the
use or threat of physical force or violence or after being designated as a dangerous offender under
46-18-404 escapes from confinement.

{2) If a person referred to in subsection (1) escapes or is released from confinement, the institution

in which the person was confined shall notify:
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{a) the sheriff or other law enforcement officiafs in the county in which the offense occurred;

(b} the sheriff or other law enforcement officials in the county or counties, if known, in which a
victim or the victims of the offense reside at the time of the escape or release;

{c) the sheriff or other law enforcement officials in the county, if known, in which the person
intends to reside upon leaving confinement;

(d) the sheriff or other law enforcement officials in the county in which the jail, prison, hospital,
mental health facility, or other institution from which the person escaped or was released is {ocated; and

(e} a victim of the offense who has reguested notification in the event of an escape or a release

of the persan; and

{eHf) a court that has requested that it be naotified in the event of an escape or a release eran

escape of the person,”

Section 2. Section 44-5-303, MCA, is amended to read:
"44-5-303. Dissemination of confidential criminal justice information. Pissemination (1) Except

as_provided in subsection (2), dissemination of confidential criminal justice information is restricted to

criminal justice agencies, to those authorized by law to receive it, and to those authorized to receive it by
a district court upon a written finding that the demands of individual privacy do not clearly exceed the
merits of public disclosure.

(2} If the prosecutor determines that dissemination would not jeopardize a pending investigation

or_other criminal proceeding of confidential criminal justice information, the information may be

disseminated to & victim of the offense by the prosecutor or by the investigating law enforcement agency
after consultation with the prosecutor.

(3) A Unless otherwise ordered by a court, a person or criminal justice agency that accepts

confidential criminal justice information assumes equal responsibility for the security of sueh the information
with the originating agency. Whenever confidential criminal justice information is disseminated, it must be

designated as confidential.”

NEW SECTION. Section 3. Nondisclosure of information about victim. (1} If a victim of an offense
requests confidentiality, a criminal justice agency may not disseminate, except to another criminal justice

agency, the address, telephane number, or place of employment of the victim or a member of the victim's
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family unless disclosure is of the location of the crime scene, is required by law, is necessary for law
enforcement purposes, or is authorized by a district court upon a showing of good cause.

{2) The court may not compel a victim or a member of the victim’s family who testifies in a criminal
justice proceeding to disclose on the record in open court a residence address or place of employment
unless the court determines that disclosure of the information is necessary.

(3} A criminal justice agency may not disseminate to the public any information directly or indirectly
identifying the victim of an offense committed under 45-5-502, 45-5-503, 45-5-504, or 45-5-507 unless
disclosure is of the location of the crime scene, is required by law, is necessary for law enforcement

purposes, or is autherized by a district court upon a showing of good cause.

Section 4. Section 45-9-205, MCA, is amended to read:
"45-9-205. Exemption from mandatory minimum sentences. If a court imposes any of the
sentencing alternatives specified in 45-9-202, the mandatory minimum sentences provided in

46-18-20144}5) do not apply."

Section 5. Section 46-11-701, MCA, is amended to read:

"46-11-701. Pretrial proceedings -- exclusion of public and sealing of records. (1) Except as
provided in this section, pretrial preceedings and records of those proceedings are open to the public. If,
at the pretrial proceedings, testimony or evidence is presented that is likely to threaten the fairness of a
trial, the presiding officer shall advise those present of the danger and shall seek the voluntary cooperation
of the news media in delaying dissemination‘of potentially prejudicial information until the impaneling of the
jury or until an earlier time consistent with the administration of justice.

(2) The defendant may move that all or part of the proceeding be closed to the public, or with the
consent of the defendant, the judge may take action on the judge’s own motion.

(3} The judge may close a preliminary hearing, bail hearing, or any other pretrial proceeding,
including & hearing on a motion to suppress, and may seal the recard only if:

{a)} the dissemination of information from the pretriai proceeding and its record would create a clear
and present danger to the fairness of the trial; and

(b} the prejudicial effect of the information on trial fairness cannot be avoided by any reasonable

alternative means.
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{4) Whenever all or part of any pretrial proceeding is heid in chambers or otherwise closed to the
public under this section, a complete record must be kept and made available to the public following the
completion of the trial or earlier if consistent with trial fairness.

{5) Notwithstanding closure of a proceeding to the public, the judge shall permit a victim of the

offense to be present unless the judge determines that exclusion of the victim is necessary to protect either

party’s right to a fair trial or the safety of the victim. If the victim_is present, the judge, at the victim’s

request, shall permit the presence of an individual to provide support to_the victim unless the judge

determines that exclusion of the individual is necessary to protect the defendant’s right to a fair trial.

#+{6) When the judge determines that all or part of a document filed in support of a charge or
warrant would present a clear and present danger to the defendant’s right to a fair trial, the document or
portion of the document must be sealed until the trial is completed unless the document or portion of the

document must be used for trial fairness.”

Section 6. Section 46-18-101, MCA, is amended to read:

"46-18-101. Correctional policy. (1) itis the purpose of this section to declare the correctional
policy of the state of Montana. Laws for the punishment of crime and for the rehabilitation of the convicted
are drawn to implement the policy established by this section.

{2} The correctional policy of the state of Montana is to protect society by preventing crime
through punishment and rehabilitation of the convicted. The legislature finds that an individual is
responsible for and must be held accountable for the individual’s actions,_including, whenever possible, the
restoration of all pecunjary losses sustained by a victim of the offense. Corrections laws and programs

must be implemented to impress upon each individual the responsibility for obeying the law. To achieve
this end, it is the policy of the state to assure that prosecution of criminal offenses occurs whenever
probable cause exists and that punishment of the convicted is certain, timely, and consistent. Furthermore,
it is the state’s policy that persons convicted of a crime be dealt with in accordance with their individual

characteristics, circumstances, needs, and potentialities. Finally, it is the policy of the state to recognize

that the interests of crime victims should be considered so that, to the extent possible, victims of crime

may be protected from threat of future harm by the offender.

{3) (a) Sentences imposed upon those convicted of crime must be based primarily on the following:

(i) the crime committed;
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(i) the prospects of rehabilitation of the offender;

(iii) the circumstances under which the crime was committed;

(iv} the criminal history of the offender; and

(v) consideration of alternatives to imprisonment of the offender in the state prison or the women's
correctional center.

{b) Dangerous offenders who habitually violate the law and victimize the public must be removed
from society and correctively treated in custody for long terms, as needed. Other offenders must be dealt
with by probation, suspended sentence, community corrections,'community service, or fine whenever such
disposition appears practicable and not detrimental to the needs of public safety and the welfare of the
individual. Whenever possible, sentences for offenders must inciude restitution to the victim, payment of
costs as provided in 48-18-232, and payment of costs of court-appointed counsel as provided in 46-8-113.

(4} It is also the policy of the state that alternatives to imprisonment, such as community
corrections, should be used whenever appropriate for nonviolent felony offenders in order to provide them
opportunities to gain work experience, to learn life skills, to obtain education and training, or to participate
in other activities that will reduce recidivism and enable offenders to become productive members of

society.”

Section 7. Section 46-18-112, MCA, is amended to read:

"46-18-112. Content of presentence investigation report. {1} Whenever an investigation is
required, the probation officer shall promptly inquire into and report upon: |

{a) the defendant's characteristics, circumstances, needs, and potentialities;

{b) the defendant’s criminal record and social history;

{c)} the circumstances of the offense;

(d} the time of the defendant’s detention for the offenses charged; and

{e} the harm caused, as a result of the offense, to the victim, the victim’s immediate family, and
the community;_and

{f} the victim’'s pecuniary loss, if any. The officer shall make a reasonable effort to confer with the

victim 1o ascertain whether the victim has sustained a pecuniary loss. If the victim is not available or

declines to confer, the officer shall record that information in_the report.

{2) All local and state mental and correctional institutions, courts, and law enforcement agencies
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shall furnish, upon request of the officer preparing a presentence investigation, the defendant’s criminal
record and other relevant information.

(3} The court may, in its discretion, require that the presentence investigation report include a

physical and mental examination of the defendant.

Section 8. Section 46-18-113, MCA, is amended to read:

"46-18-113. Availability of presentence investigation report. (1) All presentence investigation
reports must be a part of the court record but may not be opened for public inspection. A copy of the
presentence investigation report must be provided to the prosecution, the defendant and the defendant’s
attorney, and the agency or institution to which the defendant is committed. The prosecutor may eiseuss
DISCLOSE the contents of the presentence report with TO a victim of the offense.

(2) The court having jurisdiction of the case may permit other access to the presentence

investigation report as it considers necessary."”

Section 9. Section 46-18-115, MCA, is amended to read:

"46-18-115. Sentencing hearing. Before imposing sentence or ma'king any other disposition upon
acceptance of a plea or upon a verdict or finding of guiity, the court shall conduct a sentencing hearing,
without unreasonable delay, as follows:

{1) The court shall afford the parties an opportunity to be heard on any matter relevant to the
disposition, inciuding the applicability of sentencing enhancement provisions, mandatory minimum
sentences, persistent felony offender status, or an exception to these matters.

(2) If there is a possibility of imposing the death penalty, the court shall hold a hearing as provided
by 46-18-301.

(3) Except as provided in 46-11-701 and 46-16-120 through 46-16-123, the court shall address
the defendant personally to ascertain whether the defendant wishes to make a statement and to present
any information in mitigation of punishment or reason why the defendant should not be sentenced. If the
defendant wishes to make a statement, the court shall afford the defendant a reasonable opportunity to

do so.

Z\'\ -6 - HB 69
( Montana Legislaﬂve Council



54th Legislature HB0069.03

—

W o N OO W N

WO RN RN NN s 2 a2 [ Y —_  a
C W O N R W N 2,00 O R WY -

{(4) (a) The court shall permit the victim to present a statement concerning the effects of the crime

on the victim, the circumstances surraunding the crime, the manner in which the ¢crime was perpetrated,

and the victim's opinion regarding appropriate sentence. At the victim’s option, the victim may present

the statement in writing before the sentencing hearing or orally under oath at the sentencing hearing, or

both.

{b} The court shall give copies of any_written statements of the victim to the prosecutor and the

defendant prigr to imposing sentence.

{c) The court shall consider_the victim's statement along with other factors. However, if the

victim’s statement includes new material facts upon which the court intends to rely, the court shall allow

the defendant adequate opportunity to respond and may centinue the sentencing hearing if necessary.

+4{5) The court shall impose sentence or make any other disposition authorized by law.
{8}{6) In felony cases, the court shall specifically state all reasons for the sentence, including
restrictions, conditions, or enhancements imposed, in open court on the record and in the written

judgment.”

Section 10. Section 46-18-201, MCA, is amended to read:

"46-18-201. Sentences that may be imposed. (1) Whenever a person has been found guilty of
an offense upon a verdict or a plea of guilty, the court may:

(a) defer imposition of sentence, except as provided in 61-8-714 and 61-8-722 for sentences for
driving under the influence af alcohol or drugs or as provided in 61-6-304, for a period, except as otherwise
provided, not exceeding 1 year for any misdemeanor or for a period not exceeding 3 years for any felony.
The sentencing judge may impose upon the defendant any reasonable restrictions or conditions during the
period of the deferred imposition. Reasonable restrictions or conditions may include:

(i} jail base release;

(ii} jail time not exceeding 180 days;

(i) conditions for prabation;

) ution;

&Hiv) payment of the costs of confinement;

#iH{v) payment of a fine as provided in 46-18-231;

fviit{vi) payment of costs as provided in 46-18-232 and 46-18-233;
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beiivii) payment of costs of court-appointed counsel as provided in 46-8-113;

fis{viii} with the approval of the facility or program, order the offender to be placed in a community
corrections faciiity or program as provided in 53-30-321;

be{ix) community service;

{xi}(x} home arrest as provided in Title 46, chapter 18, part 10;

bdit(xi) any other reasonable conditions considered necessary for rehabilitation or for the protection
of society; or

eiiip{xil} any combination of the above.

(b) suspend execution of sentence for a period up to the maximum sentence allowed or for a period
of 6 months, whichever is greater, for each particular offense. The sentencing judge may impose on the
defendant any reasonable restrictions or conditions during the period of suspended sentence. Reasonable
restrictions or conditions may include any of those listed in subsection (1)(a).

{c} impose a fine as provided by law for the offense;

{d} require payment of costs as provided in 46-18-232 or payment of costs of court-appointed
counsel as provided in 46-8-113;

{e) impose a county jail or state prison sentence, as provided in Title 45, for the offense or commit
the defendant to the department of corrections and human services for placement in an appropriate
correctional institution or program;

{(f) with the approval of the facility or program, order the offender to be placed in a community
corrections facility or program as provided in 53-30-321; or

(gl impose any combination of subsections {1)(b) through {1){f).

(2) In addition to any penalties imposed pursuant to subsectian {1}, if the court finds that the victim

of the offense has sustained a pecuniary loss, the court shall require payment of restitution to the victim

as provided in 46-18-241 through 46-18-249.

THE COURT DETERMINES THAT THE DEFENDANT IS UNABLE TO PAY RESTITUTION, THEN IT MAY

IMPOSE, IN ADDITION TO ANY OTHER SENTENCE, COMMUNITY SERVICE UNDER 46-18-241.

+2}3{3) If a financial obligation is imposed as a condition under subsection {1)(a), sentence may be
deferred for a period not exceeding 2 years for a misdemeanor or for a period not exceeding 6 years for

a felony, regardless of whether any other conditions are imposed.

-8- HB 69
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{3H4) If any restrictions or conditions imposed under subsection {1){a) or {1){b) are violated, the
court shall consider any elapsed time and either expressly allow part or all of it as a credit against the

sentence or reject all or part as a credit ard, The_court shall state its reasons in the order. Credit,

however, must be allowed for jail or home arrest time already served.

+4}{5) Except as provided in 45-9-202 and 46-18-222, the imposition or execution of the first 2
years of a sentence of imprisonment imposed under the following sections may not be deferred or
suspended: 45-5-103, 45-5-202(3) relating to aggravated assault, 45-5-302(2), 45-5-303(2), 45-5-401(2),
45-5-502(3), 45-5-603(2) and (3}, 45-9-1011(2}, {3), and ({5}(d), 45-9-102{4), and 45-9-103{2).

{BH6) Except as provided in 46-18-222, the imposition or-execution of the first 10 years of a
sentence of imprisonment imposed under 45-5-102 may not be deferred or suspended.

{6+{7) Except as provided in 46-18-222, impositicn of sentence in a felony case ‘may not be
deferred in the case of a defendant who has been convicted of a felony on a prior occasion, whether or not
the sentence was imposed, imposition of the sentence was deferred, or execution of the sentence was
suspended.

+1{8) If the victim was less than 16 years old, the imposition or execution of the first 30 days of
a sentence of imprisonment imposed under 45-5-503, 45-5-504, 45-5-505, or 45-5-507 may not be
deferred or suspended. Section 46-18-222 does not appiy to the first 30 days of the imprisonment.

849} In imposing a sentence on a defendant convicted of a sexual offense as defined in
46-23-502, the court may not waive the registration requirement provided in 46-18-2584, 46-18-255, and
Title 46, chapter 23, part 5.

+34(10) A person convicted of a sexual offense, as defined in 46-23-502, and sentenced to
imprisonment in the state prison shall enroll in the educational phase of the prison’s sexual offender
program.

£161(11] In sentencing a nonviolent felony offender, the court shall first consider alternatives to
imprisonment of the offender in the state prison, including placement of the offender in a community
corrections facility or program. In considering alternatives to imprisonment, the court shall examine the
sentencing criteria contained in 46-18-225. If the offender is subsequently sentenced to the state prison
or the women's correctional center, the court shall state its reasons why aiternatives to imprisonment were

not selected, based on the criteria contained in 46-18-225."
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Section 11. Section 46-18-202, MCA, is amended to read:

"46-18-202. Additional restrictions on sentence. (1} The district court may also impose any of
the following restrictions or conditions on the sentence provided for in 46-18-201 that it considers
necessary to obtain the objectives of rehabilitation and the protection of the victim and society:

{a) prohibition of the defendant’s holding public office;

(b} prohibition of the defendant’s owning or carrying a dangerous weapon;

{c} restrictions on the defendant’s freedom of association;

(d) restrictions on the defendant’s freedom of movement;

{e} any other limitation reasonably related to the objectives of rehabilitation and the protection of
the victim and society.

{2} Whenever the district court imposes a sentence of imprisonment in the state prison for a term
exceeding 1 year, the court may alsc impose the restriction that the defendant be is ineligible for paroie and
participation in the supervised release program while serving that term. [f such a restriction is to be
imposed, the court shail state the reasons for it in writing. If the court finds that the restriction is necessary
for the protection of society, it shall impose the restriction as part of the sentence and the judgment sha#

must contain a statement of the reasons for the restriction.

(3) The judge in & justice’'s, city, or municipal court does not have the authority to restrict an
individual’'s rights as enumerated in subsection {1}{a).
(4) When the district court imposes a sentence of probation, as defined in 46-23-1001, any

probation agreement signed by the defendant may contain a clause waiving extradition.”

Section 12. Section 46-18-222, MCA, is amended to read:

"46-18-222. Exceptions to mandatory minimum sentences and restrictions on deferred imposition
and suspended execution of sentence. All mandatory minimum sentences prescribed by the laws of this
state and the restrictions on deferred imposition and suspended execution of sentence prescribed by
46-18-201443(5) through {6}(7), 46-18-221(3), 46-18-224, and 46-18-502(3) do not apply if:

{1} the defendant was less than 18 years of age at the time of the commission of the offense for

which the defendant is to be sentenced;

{2) the defendant’s mental capacity, at the time of the commission of the offense for which the

defendant is to be sentenced, was significantly impaired, although not so impaired as to constitute a

/@/ -10 - HB 69
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defense to the prosecution. However, a voluntarily induced intoxicated or drugged condition may not be
considered an impairment for the purposes of this subsection.

(3) the defendant, at the time of the commission of the offense for which the defendant is to be
sentenced, was acting under unusual and substantial duress, although not such duress as would constitute
a defense to the prosecution;

(4) the defendant was an accomplice, the conduct constituting the offense was principally the
conduct of another, and the defendant’s participation was relatively minor;

(5) in a case in which the threat of bodily injury or actual infliction of bodily injury is an actual
element of the crime, no serious bodily injury was inflicted on the victim uniess a weapon was used in the
commission of the offense; or

{6) the offense was committed under 45-5-502(3) and the court determines that treatment of the
defendant in a local community affords a better opportunity for rehabilitation of the defendant and for the
ultimate protection of the victim_and society, in which case the court shall include in its judgment a

statement of the reasons for its determination.”

Section 13. Section 46-18-241, MCA, is amended to read:
"46-18-241. Condition of restitution. (1) As provided in 46-18-201, a sentencing court say shall
require an offender to make restitution to any victim of the offense who has sustained pecuniary loss as

a result of the offense.

(2} The court may require the offender to pay the cost of supervising the payment of restitution,
as provided in 46-18-245, by paying an amount equal to 10% of the amaunt of restitution ordered, but not
less than $5 or moare than $250. Payment must be made to the court, which shail disburse the money to

the entity empioying the person ordered to supervise restitution under 46-18-245,

(3} IF THE COURT FINDS THAT, BECAUSE OF CIRCUMSTANCES BEYOND THE OFFENDER'S

CONTROL, THE OFFENDER 1S NOT AND WILL NOT BE ABLE TO PAY ANY RESTITUTION DURING THE

PERIOD OF STATE SUPERVISION, THE COURT MAY ORDER THE OFFENDER TO PERFORM COMMUNITY

-11 - HB 69
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SERVICE CCMMENSURATE WITH THE AMOUNT OF RESTITUTION THAT WOULD HAVE BEEN IMPOSED."

Section 14. Section 46-18-242, MCA, is amended to read:
"46-18-242. Investigation and report of victim’s loss. (1} Whenever the court believes that

e a victim_of the offense may have

sustained a pecuniary loss as a result of the offense or whenever the prosecuting attorney requests, the

court shall order the probation officer, restitution officer, or other designated person to include in the
presentence investigation and report:
{a) documentation of the offender’s financial resources and future ability to pay restitution; and

{b) documentation of the victim’s pecuniary loss, submitted by the victim or by the board of crime

control if compensation for the victim’s loss has been reimbursed by the crime victims compensation and

assistance account.

(2) Where-re When a presentence report is not authorized or requested, the court may receive

evidence of the offender’s ability to pay and the victim’s loss at the time of sentencing.”

Section 15. Section 46-18-243, MCA, is amended to read:

"46-18-243. Definitiop Definitions. For purposes of 46-18-241 through 46-18-249, the following
definitions apply:

{1) "Pecuniary loss" means:

(a) all special damages, but not general damages, substantiated by evidence in the record, that a
person could recover against the offender in a civil action arising out of the facts or events constituting the
offender’s criminal activities, including without limitation the money equivalent of loss resulting from
property taken, destroyed, broken, or otherwise harmed and out-of-pocket losses, such as medical

expenses, loss of income, expenses reasonably incurred in obtaining ordinary and necessary services that

the victim would have performed if not injured, expenses reagonably incurred in attending court praceedings

related to the commission of the offense, and reasonable. expenses related to funeral and burial or

crematory services; and
(b) reasonable out-of-pocket expenses incurred by the victim in filing charges or in cooperating in
the investigation and prosecution of the offense.

(2){a) "Victim" means:

Z\'\ -12- HB 69
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+a¥(i) a person who sutfers loss of property, bodily injury, or death as a result of:

HHA) erminaly-iurious-eonduet the commission of an affense; eF
{#(B) his the good faith effart to prevent esminally-riurious-gondust The commission of an offense;

(C) the good faith effort to apprehend a person reasonably suspected of committing an offense;

(i) _the estate of a deceased or incapacitated victim or a member of the immediate family of a

homicide victim;

{iii) _a qovernmental entity that suffers loss of property as a result of the commission of an offense

in this state; or

Htlivl an insurer or surety with a right of subrogation to the extent it has reimbursed the victim
of the offense for his pecuniary loss.

(b) Victim does not include a person who is accountable for the crime or accountable for a crime

arising from the same transaction."

Section 16. Section 46-18-244, MCA, is amended to read:
"46-18-244. Type and time of payment -- defenses. (1) The court shall specify the amount,
method, and time of payment to the victim and may permit payment in installments. The court may not

establish a payment schedule extending beyond the period fer-whish-the-sentence-has-beepsuspended-or
deforredunder-46-18-204 of state supervision over the offender.

(2) In determining the amount, method, and time of payment, the court shall consider the financial
resources and future ability of the offender to pay. The court may provide for payment to a victim up to
but not in excess of the pecuniary ioss caused by the offense. The offender may assert any defense that
ke the offender could raise in a civil action for the loss sought to be compensated by the restitution order.

3) _In addition to other methods of payment, the court may order one or mare of the following in

order 1o satisfv the offender’s restitution gbligation:

a) forfeiture and sale of the offender’s assets under the provisions of Title 25, chapter 13, part

7, unless the court finds, after notice and an opportunity for the oftender to be heard, that the assets are

reasonably necessary for the offender to sustain a living or support the offender’s dependents or unless the

state determines that the cost of forfeiture and sale would outweigh the amount available to the victim after

sale, If the proceeds of sale exceed the amount of restitution ordered and the costs of forfeiture and sale
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Montana Legislative council




54th Legislature HB0069.03

&~ W N

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

any remaining amount must be returned to the offender.

(b) return of any property to the victim;

{c} pavment of up to one-third of the offender’s prison_earnings.

{4) With the consent of the victim and in the discretion of the court, an offender may be ordered

to make rastitution in services in lieu of money or to make restitution to a person designated by the victim,

if that person provided services to the victim as a result of the offense.”

Section 17. Section 46-18-24b, MCA, is amended to read:
"46-18-245. Supervision of payment, The court may order a probation officer, restitution officer,

officer-oitho-beard-oferime-gentrol; or other designated person to supervise the making of restitution and

to report to the court any default in payment. IF THE VICTIM HAS RECEIVED COMPENSATION UNDER

TITLE 53, CHAPTER 9, THE COURT MAY ALSO ORDER AN EMPLOYEE OF THE BOARD OF CRIME

CONTROL TO SUPERVISE THE MAKING OF RESTITUTION AND TO REPORT TO THE COURT ANY

DEFAULT IN PAYMENT."

Section 18. Section 46-18-246, MCA, is amended to read:

"46-18-246. Waiver or madification of payment. An offender may at any time petition the
sentencing court to adjust or otherwise waive payment of any part of any ordered restitution. The court
shall schedule a hearing and give a victim to whom restitution was ordered notice of the hearing date,
place, and time and inform the victim that ke the victim will have an opportunity to be heard. If the court
finds that the circumstances upon which it based the impesition, amount, method, or time of payment no
longer exist or that it otherwise would be unjust to require payment as imposed, the court may adjust or
waive unpaid restitution or modify the time or methad of making restitution. The court may extend the
restitution schedule, but not beyond the period

grder46-18-201 provided for in 46-18-244."

Saction 19, Section 46-18-247, MCA, is amended to read:
"46-18-247. Default. (1) If an offender sentenced to make restitution is in default, the sentencing
court, upon the motion of the prosecuting attorney or upon its own motion, may issue an order under

46-18-203 requiring the offender to show cause why he the offender shouid not be confined for failure to
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obey the sentence of the court. The court may order the offender to appear at a time, date, and place for
a hearing or, if he the offender fails to appear as ordered_, issue a warrant for his the offender’s arrest. The
order or warrant must be accompanied by written notice of the offender’s right to a hearing as provided
in 46-18-203.

(2) If the court finds that the offender’s default was attributable to a the offender’s failure ertis
part to make a good faith effort to obtain the necessary funds for payment of the ordered restitution, the
court may take any action provided for in 46-18-203. If confinement is ordered, the court, after entering

the order, may at-any-time-forgead-cause-shewn; reduce the term of confinement and,in accordance with

the provisions of 46-18-246, waive satisfaction of the restitution order.

(3) An order to pay restitution constitutes a judgment rendered in favor of the state, and following
a default in the payment of restitution or any installment thereet of restitution, the sentencing court may

order the restitution to be collected by any method authorized for the enforcement of other judgments.”

NEW SECTION. Section 20. Allocation of fines, costs, restitution, and other charges. (1) If an

offender is subjected to any combination of fines, costs, restitution, charges, or other payments arising out
of the same criminal proceeding, money collected from the offender must be allocated as provided in this
section.

{2) Except as otherwise provided in this section, if a defendant is subject to payment of restitution
and any combination of fines, costs, charges under the provisions of 46-18-236, or octher payments, 50%
of all money collected from the defendant must be applied to payment of restitution and the balance musf
be applied to other payments in the following order:

{a) payment of charges imposed pursuant to 46-18-236;

(b} payment of costs imposed pursuant to 46-18-232 or 46-1B-233;

(¢} payment of fines imposed pursuant to 46-18-231 or 46-18-233; and

{d) any other payments ordered by the court.

{3) If any fines, costs, charges, or other payments remain unpaid after all of the restitution has
been paid, any additional money collected must be applied to payment of those fines, costs, charges, or
other payments. [f any restitution remains unpaid after all of the fines, costs, charges, or other payments

have been paid, any additional money collected must be applied toward payment of the restitution.
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Section 21. Section 46-18-302, MCA, is amended to read:

"46-18-302. Evidence that may be received. Inthe sentencing hearing, evidence may be presented
as to any matter the court considers relevant to the sentence, including but not limited to the nature and
circumstances of the crime;; the defendant’'s character, background, history, and mental and physical

condition,: the harm caused to the victim and the victim’s family as a result of the offense; and any other

facts in aggravation or mitigation of the penalty. Any evidence that the court considers to have probative
force may be received regardiess of its admissibility under the rules governing admission of evidence at
criminal trials. Evidence admitted at the trial relating to sweh aggravating or mitigating circumstances shaH
must be cansidered without reintroducing it at the sentencing proceeding. The state and the defendant or

his the defendant’s counsel shall must be permitted to present argumenit for or against sentence of death.”

Section 22. Section 46-23-202, MCA, is amended to read:

"46-23-202. Investigation of prisoner by board -- consideration of victim’'s statement. (1) Within
the 2 months prior to a prisoner’s officiai parole eligibility date or within the 2 months following the date
on which a prisoner becomes sligible pursuant to 53-30-105(5}, the board shall consider all pertinent
information regarding each prisoner, including the circumstances of the cffense;; the prisoner’s previous
social history and criminal records; the prisoner’s conduct, employment, and attitude in prison;; and the
reports of any physical and mental examinatiens that have been made.

{2) Before ordering the parole of any prisoner, the board shall:

{a}) conduct a hearing and interview the prisoner. At the time of the hearing, the board shall receive

relevant statements from interested persons and any person may be represented by counsel, provided that

the board has the power to requiate procedures at all hearings.
(b) permit a victirn to present a statement concerning the effects of the crime on the victim, the

circumstances surrounding the crime, the manner_in which the crime was perpetrated, and the victim's

opinion regarding whether the prisoner should be parcled. In the board’s discretion, the victim’s statement

may_be kept confidential. The beard shall consider the victim’s statement, along with the information

provided under subsection (1), in determining whether 1o grant parole.”

Section 23. Section 46-23-210, MCA, is amended to read:

"46-23-210. Medical parole. (1) The board may release on medical parole by appropriate order
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a person placed in a correctional institution or program, except a person under sentence of death. To be
eligible for a medical parole, a person must have an examination and written diagnosis by a physician
licensed under Title 37 to practice medicine. The diagnosis must include:

{a) a determination that the person suffers from an incapacitating physical condition, disease, or
syndrome that renders the person highly unlikely to present a clear and present danger to public safety;

{b} a description of the physical condition, disease, or syndrome and a detailed description of the
person’s physical incapacity; and

{c) a prognosis addressing the likelihood of the person’s recovery from the physical condition,
disease, or syndrome and the extent of any potential recovery.

(2} Thediagnosis must be reviewed and accepted by the department before the board may consider
granting a medical paroie.

(3) The board shall require as a condition of medical parole that the person agree to placement in
an environment chosen by the department during the parole period, including but not limited to a hospital,
nursing home, or family home. The board may require as a condition of parole that the person agree to
periodic examinations and diagnoses at the person’s expense. Reports of each examination and diagnosis
must he submitted to the board and department by the examining physician. If either the board or
department determines that the person’'s physical capacity has improved to the extent that the person is
likely to pose a possible detriment to society, the board may revoke the parole and return the person to the
custody of the department.

{4) Medical parole may be requested by the board, the department, an incarcerated person, or an
incarcerated person’s parent, grandparent, child, or sibling by submitting the request in writing to the
administrator of the correctional institution in which the person is incarcerated.

{5) A grantor denial of medical parole does not affect the person’s eligibility for nonmedical parole,

{8) Sections 46-23-203,46-23-205 through 46-23-207, and 46-23-215 through 46-23-218 apply

to nonmedical parole.”

Section 24. Section 46-23-215, MCA, is amended to read:
"46-23-215. Conditions of parole. (1) Every A prisoner while on parole shalremain remains in
the legal custody of the institution from which he the prisoner was released but shal-be is subject to the

orders of the board.
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(2) When an order for parole is issued, it sha must recite the conditions thereef of parole. |f

restitution was _imposed as part of the sentence under 46-18-201, the order of paraole must contain_a

condition to pay restitution to the victim. An order for parole or any parole agreement signed by a prisoner
may contain a clause waiving extradition.

{3} Whenever a prisoner in the Montana state prison has been approved for parole on condition that
ke the prisoner obtain employment or secure suitable living arrangements or on any other condition that
is difficult to fulfill while incarcerated, the warden may grant him the prisoner a furlough, not to exceed 10
days, for purpases of fulfilling the condition. While on suek furlough, the prisoner remains in the legal

custody of the prison and is subject to all other conditions recited by the board.”

Section 26. Section 46-23-405, MCA, is amended to read:
"46-23-405. Establishing program -- rules. The department is—autherized-and—dirested—te shall

establish a supervised release program and make rules in accordance with Title 2, chapter 4 (the Montana
Administrative Procedure Act), to implement and control the same program. Rules sha# must include
guidelines for:

(1} prisoner eligibility;

(2) prisoner participation in a recognized educational, treatment, or training program or work
program in conjunction with any of the abeve programs listed in this subsection;

(3) approval of the sponsor;

{4) review of a board decision to deny an applicant admittance into the program;

{5) supervision of the prisoner by or under the direction of a supervising agent while ke the prisoner
is in the program;

(6] implementation of a plan for_the prisoner to satisfy any restitution or community service

obligation imposed as part of the prisoner’s sentence under 46-18-201;

{8}{7) conducting revecation hearings;

+4(8B) establishment of a program by the prisoner; and

{8}(9) any other provisions necessary to implement this part."

Section 26. Section 46-23-1011, MCA, is amended to read:

"46-23-1011. Supetvision on probation. (1) The department shall supervise persons during their
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probation period in accord with the conditions set by a court.

(2} A copy of the conditions of probation must be signed by the probationer and given to the
probationer and the probationer’s probation and parole officer, who shall report on the probationer’s
progress under rules of the court,

{3} The probation and parole officer shall regularly advise and consult with the probationer to
encourage the probationer ta improve the probationer’s condition and conduct and shall inform the
prabationer of the restoration of rights on successful completion of the sentenée.

{4) The probation and parole officer may recommend and a court may modify any condition of
probation or suspension of sentence at any time. Notice must be given to the probation and parole officer
before any condition is modified, and the officer must be given an opportunity to present the officer’s ideas
or recommendations on any modification. A copy of a modification of conditions must be delivered to the

probation and parole officer and the probationer. Waiver or modification of restitution may be ordered only

as provided under the provisions_of 46-18-246.

{8) The probation and parole officer shall keep records as the department or the court may require.
{8) (a) Upan recommendation of the probation and parole officer, a court may conditionally
discharge a probationer from supervision before expiration of the probationer’s sentence if the court
determines that a conditional discharge from supervision is in the best interests of the probationer and

society and will not present unreasonable risk of danger to the victim of the offense.

(b} Subsection {6)(a) does not prohibit a court from revoking the order suspending execution or
deferring imposition of sentence, as provided in 46-18-203, for a probationer who has been conditionally
discharged from supervision.

(c) If the department certifies to the court that the workload of a district probation and parole office
has exceeded the optimum workload for the district over the preceding 60 days, the court may not place
an offender on probation under supervision by that district office unless it grants a conditional discharge
to a probationer being supervised by that district office. The department may recommend probationers to
the court for conditional discharge. Tﬁe court may accept or reject the recommendations of the
department. The department shall determine the optimum workload for each district probation and parole

office.”
Section 27. Section 46-23-1021, MCA, is amended to read:
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"46-23-1021. Supervision on parole. {1) The department shall retain custody of all persons placed
on parole and shall supervise the persons during their parole peried periods in aseerd accordance with the
conditions set by the board.

(2) The department shall assign personnel to assist persens a person who is eligible for parote in

preparing a parole plan. Department personnel shall make a report of their efforts and findings to the board
prior to its consideration of the case of the eligible person.

(3} A copy of the conditions of parole must be signed by the parolee and given to the parolee and
to the parolee’s probation and parole officer, wha shall report on the parolee’s pragress under the rules of
the board.

{4) The probation and parole officer shall regularly advise and consult with the parolee, assist the
paralee in adjusting to community life, and inform the parolee of the restoration of rights on successful
completion of the sentence.

{5} The probation and parole officer shall keep records as the board or department may require.
All records must be entered in the master file of the individual.

(6} {a) Upon recommendation of the probation and parote officer, the board may conditionally
discharge a parolee from supervision before expiration of the parolee’s sentence if the board determines
that a conditional discharge from supervision is in the best interests of the paroiee and society and will not

present unreasonable risk of danger to the victim of the offense.

(b} Subsection (6}(a) does not prohibit the board from revoking the parole, as provided in
46-23-1025, of a paralee who has been conditionally discharged from supervision. |

{c} If the department certifies to the board that the workioad of a district probation and parole
office has exceeded the optimum workload for the district over the preceding 60 days, the board may not
parole a prisoner to that district office unless it grants a conditional discharge to a parolee being supervised
by that district office. The department may recommend parolees to the board for conditional discharge.
The board may accept or reject the recommendatians of the department. The department shall determine

the optimum workioad for each district probation and parole office.”

Section 28, Section 46-23-1025, MCA, is amended to read:
"46-23-1025. Report to and action by the board. {1) If the hearings officer determines that there

is probable cause to believe that the prisoner has violated a condition of hi¢ parole, the probation and parote
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officer shall immediately notify the board and shall submit in writing a report showing in what manner the
prisoner has violated the conditions of release. This report shalt must be accompanied by the findings of
the hearings officer.

{2) Fhereupon Upon receipt of a report, the board shall cause the prisoner ta be promptly brought

before it for a hearing on the violation charged under sueh rules as that the board may adopt. If the
violation is established, the board may continue or revoke the parole or conditional release or may enter
sueh-other an order as it may-see sees fit.

{3} If the prisener has violated a condition of release requiring the payment of restitution, the board

shall notify the victim of the offense prior to the hearing required by subsection {2) and give the victim an

opportunity to be heard. If the board finds that due to_circumstances beyond the prisoner’s control, the

prisoner is unable to make the required restitution payments, the board may not revoke the prisoner’s parole

for failure to pay restitution, The board may modify the time or method of making restitution and may

extend the restitution schedule, but the schedule may not be extended bevond the period of state

supervision over the prisoner,

+334) If it appears that ke the prisoner has violated the provisions of his release, the board shall
determine whether the time from the issuing of the warrant to the date of his the prisoner’s arrest or any

part of it will be counted as time served under the sentence."”

Section 29. Section 46-24-103, MCA, is amended to read:
"46-24-103. Duty of attorney general. The attorney general shall assure ensure that victims and

witnesses of crime receive fair and proper treatment in the criminal justice system. The attorney general

shall prepare a written notice of the rights and services available to victims of crime under this chapter.

The notice must be distributed to local law _enforcement agencies in the state. In addition, the attorney

general shall assure ensure that victims and witnesses are provided important services and assistance as

required under this chapter."”

Section 30. Section 46-24-104, MCA, is amended to read:
"46-24-104. Consultation with victim of felony-affense certain offenses. Fhe As soon as possible

prior to disposition of the case, the prosecuting attorney in a criminal case shall consult with the victim of

a felony offense or_a misdemeanor offense involving actuai, threatened, or potential badily injury to the
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victim or, in the case of a minar child victim or homicide victim, with the family of the victim in order to
obtain the views of the victim or ks the victim’s family regarding the disposition of the case, including:
{1} dismissai of the case;
(2) release of the accused pending judicial proceedings;
{3) plea negotiations; and

(4) pretrial diversion of the case from the judicial process.”

Section 31. Section 46-24-201, MCA, is amended to read:
"46-24-201. Services to victims of crime. (1] Law enforcement personnel shall assure ensure that
a victim of a crime receives emergency social and medical services as soon as possible and that sueh the

victim is given infermatiernaa written notice, in the form supplied by the attorney general, of the following:

#H(a) the availability of crime victim compensation;

(b) access by the victim and the defendant to information about the case:

&3¢} the role of the victim in the criminal justice procass, including what ke the victim can expect
from the system, as well as what the system expects from the victim; and

{4(d) stages in the criminal justice process of significance to a crime victim and the manner in
which information about sueh the stages may be obtained.

2} In addition to the information supplied under subsection (1), law enforcement personnel shail
provide the victim with written information on_community-based victim treatment programs, including

medical, housing, counseling, and emergency services available in the community.

{3} As soon as possible, law enforcement personnel shall give to the victim the following

information:

{a) the name, office address, and telephone number of a law enforcement officer assigned to

investigate the case; and

b} the prosecuting attorney’s name, office address, and telephone number.”

Section 32. Section 46-24-202, MCA, is amended to read:
"46-24-202. Notification of available protective services. Law enforcement officers and

prosecuting attorneys shall provide a victim or witness information on the availability of services to protect
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the victim or witness from intimidation, inciuding the process for obtaining a protective order from the

"

court.

Section 33. Section 46-24-203, MCA, is amended to read:

"46-24-203. Prompt notification to victims and witnesses of feleny certain offenses. (1} A person

described in subsection (2) who provides the appropriate official with a current address and telephone
number must receive prompt advance notification, if possible, of proceedings relating to his the person’s
case, including:

{a) the arrest of an accused;

{b} the release of the accused pending judicial proceedings; and

{c} the crime with which the accused has been charged, including an explanation of the elements

of the offense when necessary to an understanding of the nature of the crime;

ter{d} proceedings in the prosecution of the accused, including entry of a plea of guilty; and the

(e) if the accused is convicted or pleads guilty, the function of a presentence report; the name,

office address, and telephone number of the person preparing the repaort; and the convicted person’s right

of access to the report, as well as the victim's right under 46-18-115 to present a statement in writing or

porally at the sentencing proceeding and the convicted person’s right to _be present at the sentencing

proceeding and to have access to the victim's statement;

(f} the date, time, and place of any sentencing hearing, the sentence imposed, and the term of
imprisonment, if imposed; and

{g) the right under [section 36] of a victim of a felony offense 1o receive information from the

department of corrections and human services concerning the convicted person’s incarceration.

{2) A person entitied to notification under subsection (1) must be a victim or witness of a felony

offense or a misdemeanor offense involving actual, threatened, or potential bodily injury to the victim, a

relative of such a victim or witness who is a minor, or a relative of a homicide victim."

Section 34. Section 48-24-205, MCA, is amended to read:

"46-24-205. Notification to employer or creditor -- limitations on employer. (1} The law
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enforcement agency or prosecuting attorney in a criminal case shall assist a victim or witness who requests
assistance in informing an employer that the need for victim and witness cooperation in the prasecution
of the case may necessitate absence of the victim or witness from ks the place of employment.

{2} A law enforcement agency or prosecuting attorney shall assist a victim or witness who, as a
direct result of a crime or because of cooperation with the law enforcement agency or prosecuting attorney,
is subjected to serious financial strain. Sueh The agency or prosecuting attorney shall assist the victim or
witness by explaining to creditors the reason for saeh the serious financial strain.

(3) An employer may not discharge or_discipline a victim _or a member _of the victim's family for

participation at the prosecuting attornay’s request in preparation for or attendance at a criminai justice

proceeding.

{4) As used in this section, "member of the victim’s family" means the victim’s spouse, child by

birth or adoption, stepchild, parent, stepparent, or sibling, but does notinclude a person who is accountable

for the crime or accountable for a crime arising from the same transaction.”

NEW SECTION. Section 35. Information concerning appeal or postconviction remedies. If the

defendant appeais or pursues a postconviction remedy, the attorney general, or the county attorney if the
case has not been referred to the attorney general, shall promptly inform the victim of the notice of appeal

or postconviction petition, of the date, time, and place of any hearing, and of the decision.

NEW SECTION. Section 36. Information concerning confinement. Upon request of a victim of a

felony offense, the department of corrections and human services or the board of pardons, as applicable,
shalt:

(1) promptly inform the victim of the estimated date of the prisoner’s release from confinement in
the Montana state prison, if reasonably ascertainable;

(2} promptly inform the victim of the time and place ot a parole hearing concerning the prisoner
and of the victim’s right to submit a statement to the board of pardons under 46-23-202;

(3} provide reasonable advance notice to the victim before release of the defendant on furlough

ot to a work-release program, half-way house, or other community-based program or correctional facility:

and

{4) promptly inform the victim of the occurrence of any of the following events concerning the
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prisoner:
{a) an escape from a correctional or mental heaith facility or community program;
{b) arecapture;
{c) a decision of the board of pardons;
{d) a decision of the governor to commute the sentence or to grant executive clemency;
le} a release from confinement and any conditions attached to the release; and

(f) the prisoner’s death.

NEW SECTION. Section 37. Generai requirements for information. (1) Unless specifically stated

otherwise, the requirements of 44-2-601, 46-24-104, 46-24-201 through 46-24-203, [section 35], and
{section 36] to provide information to the victim may be satisfied by either written or oral communication
with the victim or the victim’s designee.

{2} The person responsible for providing information required by 44-2-601, 46-24-104, 46-24-201
through 46-24-203, [secticn 35], and [section 36] shall promptly inform the victim of significant changes
in the information.

{3) The obligation to furnish information to a victim under 44-2-601, 46-24-104, 46-24-201
through 46-24-203, [section 35], and [section 361 is conditioned upon the victim informing the appropriate
agency in writing of the name, address, and telephone number of the person to whom the information

should be provided and of any change of name, address, or telephone number.

Section 38. Section 53-9-128, MCA, is amended to read:

"53-9-128. Compensation benefits. (1) A claimant is entitled to weekly compensation benefits
when the claimant has a total actual loss of wages due to injury as a result af criminatly injurious conduct.
During the time the claimant seeks sueh weekly benefits, the claimant, as a resuit of sueh the injury, must
have no reasonable prospect of being regularly employed in the normal labor market. The weekly benefit
amount is 66 2/3% of the wages received at the time of the criminally injurious conduct, subject to a
maximum of one-half the state’s average weekly wage as determined in 39-51-2201. Weekly
compensation payments shalt must be made at the end of each 2-week period. Ne—weeldy Weekly
compensation payments may not be paid for the first week after the criminally injurious conduct occurred,

but if total actual loss of wages continues for 1 week, weekly compensaticn payments skal must be paid
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from the date the wage loss began. Weekly compensation payments sha#t must continue until the claimant
has a reasonable prospect of being regularly employed in the normal labor market.

{2) The claimant is entitled to be reimbursed for reasonable services by a physician or surgeon,
reasonable hospital services and medicines, and sweh other treatment as-may-be approved by the division
for the injuries suffered due to criminally injurious conduct.

13} (a) The dependents of a victim who is killed as a result of criminalty injurious conduct are
entitled to receive, in a gross single amount payable to all dependents, weekly benefits amounting to 66
2/3% of the wages received at the time of the criminally injurious conduct causing the death, subject to
a maximum of ane-half the state’s average weekly wage as determined in 39-51-2201. Waeekly

compensation payments shaH must be made at the end of each 2-week period.

(b) Benefits under subsection (3){a) efthis-sectiorshall must be paid to the spouse for the henefit
of the spouse and ather dependents unless the division determines that other payment arrangements should

be made. If a spouse dies ar remarries, benefits under subsection (3){a) shal must cease to be paid to the

spouse but shal must continue to be paid 1o the other dependents se as long as their dependent status
continues.

(4) Reasonable funeral and burial expenses of the victim, not exceeding $2;000 $3,500, shall must
be paid if all other collateral sources have properly paid sueh expenses but have not covered all sueh
expenses.

(6) Compensation payable to a victim and all of the victim’s dependents in cases of the victim’s
death because of injuries suffered due to an act of criminally injurious conduct may not exceed $25,000
in the aggreyate.

(6) Compensation benefits are not payable for pain and suffering, inconvenience, physical
impairment, or nonbadily damage.

(7) (@) A person who has suffered injury as a resuit of criminally injurious conduct and as a result
of sueh the injury has no reasonable prospect of being regularty employed in the normat labor market; and
who was employable but was not employed at the time of sueh the injury; may in the discretion of the
division be awarded weekly compensation benefits in an amount determined by the division not to exceed

$100 per week. Weekly compensation payments shall must continue until the claimant has a reasonable

prospect of being regularly employed in the normal labor market or for a shorter period as determined by

the division. The claimant shalt must be awarded benefits as provided in subsection {2) ef-this-sestion.
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(b} The dependents of a victim who is killed as a result of criminaily injurious conduct and who was
employable but not employed at the time of death may in the discretion of the division be awarded, in a
gross singte amount payable to all dependents, a sum not to exceed $100 per week, which shal-be is
payable in the manner and for the period provided by subsection {3){b) ef-this-section or for sueh a shorter

period as determined by the division. The claimant skal must be awarded benefits as provided in

subsection {4} efthis-seetion.

{8} Amounts payable as weekly compensation may not be commuted to a lump sum and may not
be paid less frequently than every 2 weeks.

{9) (a) Subject to the limitations in subsection (9)(c), the spouse, parent, child, brother, or sister
of a victim who is kilied as a result of criminally injurious conduct is entitled to reimbursement for mental
health treatment received as a result of the victim’s death.

{b) Subject to the limitations in subsection (9)(c), the parent, brother, or sister of a minor who is
a victim. of a sexual crime ferwhieh-a-persen-has-beenecharged and who is not entitled to receive services
under Title 41, chapter 3, is entitied to reimbursement for mental health treatment received as a result of
the crime.

{c) Total paymenis made under subsections {9}{a) and (9){b) may not exceed $608 $2.000 or 12

consecutive months of treatment for each person e$3-500feratfamiby, whichever occurs first."

SECTION 39. SECTION 27-2-201, MCA, IS AMENDED TO READ:

"27-2-201. Actions upon judgments. (1) Except as provided in subseetion subsections (3) and (4),

the period prescribed for the commencement of an action upon a judgment or decree of any court of record
of the United States or of any state within the United States is within 10 years.

{2) The period prescribed for the commencement of an action upon a judgment or decree rendered
in a court not of record is within b years. The cause of action is considered, in that case, to have accrued
when final judgment was rendered.

(3) The period prescribed for the commencement of an action to collect past-due child support that
has accrued after October 1, 1993, under an order entered by a court of record or administrative authority
is within 10 years of the termination of support obiigation.

(4) An action under 46-18-247(3) 1o enforce an order of restitution entered by a court of record

may be commenced at any time within the offender’s lifetime during which restitution remains unpaid.”
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NEW SECTION. Section 40. Repealer. Section 46-23-204, MCA, is repeaied.

NEW SECTION. Section 41. Codification instruction. (1) [Section 3] is intended to be codified

as an integral part of Title 44, chapter 5, part 3, and the provisions of Title 44, chapter 5, part 3, apply to
[section 3].

{2} [Section 20] is intended to be codified as an integral part of Title 46, chapter 18, part 2, and
the provisions of Title 46, chapter 18, part 2, apply to [section 20].

{3} {Sections 35 through 37] are intended to be codified as an integral part of Title 46, chapter 24,

part 2, and the provisions of Title 46, chapter 24, part 2, apply to [sections 35 through 37].

NEW SECTION. Section 42. Severability. If a part of [this act] is invalid, all valid parts that are
severable from the invalid part remain in effect. |f a part of [this act] is invalid in one or more of its
applications, the part remains in effect in all valid applications that are severable from the invalid

applications.

NEW SECTION. Section 43. Applicability. [Sections 10, 13, and 21] apply to trials for and

sentences imposed for crimes that were committed on or after [the effective date of this act].

-END-
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HOUSE BILL NO. 69
INTRODUCED BY FISHER, QUILICI, GAGE, BROOKE, EWER
BY REQUEST OF THE DEPARTMENT OF JUSTICE AND THE BOARD OF CRIME CONTROL

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS RELATING TO THE
PROTECTION AND TREATMENT OF VICTIMS OF CRIME AND TO THE PAYMENT OF RESTITUTION BY THE
OFFENDER; AMENDING SECTIONS 27-2-201, 44-2-601, 44-5-303, 45-9-205, 46-11-701, 46-18-101,
46-18-112, 46-18-113, 46-18-115b, 46-18-201, 46-18-202, 46-18-222, 46-18-241, 46-18-242,
46-18-243, 46-18-244, 46-18-245, 46-18-246, 46-18-247, 46-18-302, 46-23-202, 46-23-210,
46-23-215, 46-23-405, 46-23-1011, 46-23-1021, 46-23-1025, 46-24-103, 46-24-104, 46-24-201,
46-24-202, 46-24-203, 46-24-205, AND 53-9-128, MCA; REPEALING SECTION 46-23-204, MCA: AND
PROVIDING AN APPLICABILITY DATE.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA.:

Section 1. Section 44-2-601, MCA, is amended to read:

"44-2-601, Notification of escape or release from confinement. (1) The notice required by
subsection (2) must be given if:

{a) a person committed to a hospital or mental health facility under Title 46, chapter 14, escapes
or is released from confinement;

{b) a person confined in an institution other than a jail pending or during trial for a criminal offense
involving the use or threat of physical force or violence or confined in a prison or other state institution after
conviction of a criminal offense involving the use or threat of physical force or violence or after being
designated as a dangerous offender under 48-18-404 escapes or is released from confinement; or

{c} a person confined in a jail pending or during trial for a criminal offense involving the use or
threat of physical force or violence or confined in a jail after conviction of a criminal offense involving the
use or threat of physical force or violence or after being designated as a dangerous offender under
46-18-404 escapes from confinement. |

(2} If a person referred to in subsection (1) escapes or is released from confinement, the institution

in which the person was confined shall notify:
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{a) the sheriff or other law enforcement officials in the county in which the offense occurred;

(b} the sheriff or other law enforcement officials in the county or counties, if known, in which a
victim or the victims of the offense reside at the time of the escape or release;

{c] the sheriff or other law enforcement officiais in the county, if known, in which the person
intends to reside upon leaving confinement;

(d} the sheriff or other law enforcement officials in the county in which the jail, prison, hospital,
mental health facility, or other institution from which the person escaped or was released is located; ané

(g} a victim of the offense who has requested notification in the event of an escape or a release

of the person; and

{et(f) a court that has requested that it be notified in the event of an escape or a release eran

eseape of the person.”

Section 2. Section 44-5-303, MCA, is amended to read:
"44-5-303. Dissemination of confidential criminal justice information. Bisseminatien [1) Except

as provided in_subsection {2}, dissemination of confidential criminal justice information is restricted to

criminal justice agencies, to those authorized by law to receive it, and to those authorized to receive it by
a district court upon a written finding that the demands of individual privacy do not clearly exceed the
merits of public disclosure.

(2) If the prosecutor determines that dissemination would not jeopardize_a pending investigation

or _other criminal_proceeding of confidential criminal justice information, the information may be

disseminated to a victim of the offense by the prosecutor or by the investigating law enfoercement agency

after consultation with the prosecutor,

13} A Uniess otherwise ordered by a court, a person_ogr criminal justice agency that accepts

confidential criminal justice information assumes equal responsibility for the security of eseh the information
with the originating agency. Whenever confidential criminal justice information is disseminated, it must be

designated as confidential."”

NEW SECTION. Section 3. Nondisclosure of information about victim. (1} If 3 victim of an offense
requests confidentiality, a criminal justice agency may not disseminate, except to another criminai justice

agency, the address, telephone number, or place of employment of the victim or a member of the victim's
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family unless disciosure is of the location of the crime scene, is required by law, is necessary for taw
enforcement purposes, or is authorized by a district court upon a showing of good cause.

{2) The court may not compel a victim or a member of the victim’s family who testifies in a criminat
justice proceeding to disclose on the record in open court a residence address or place of empioyment
uniess the court determines that disclosure of the information is necessary.

(3} A criminal justice agency may not disseminate to the public any information directly orindirectiy
identifying the victim of an offense committed under 45-5-502, 45-5-503, 45-5-504, or 45-5-507 uniess
disclosure is of the iocation of the crime scene, is required by law, is necessary for faw enforcement

purposes, or is authorized by a district court upon a shawing of good cause.

Section 4. Section 45-9-205, MCA, is amended to read:
"45-9-205. Exemption from mandatory minimum sentences. If a court imposes any of the
sentencing alternatives specified in 45-9-202, the mandatory minimum sentences provided in

46-18-201444{B] do not apply.”

Section 5. Section 46-11-701, MCA, is amended to read:

“46-11-701. Pretrial proceedings -- exclusion of public and sealing of records. (1) Except as
provided in this section, pretrial proceedings and records of those proceedings are open to the public. If,
at the pretrial proceedings, testimony or evidence is presented that is likely to threaten the fairness of a
trial, the presiding officer shall advise those present of the danger and shall seek the voluntary cooperation
of the news media in delaying dissemination of potentially prejudicial information until the impaneling of the
jury or until an eariier time consistent with the administration of justice.

(2) The defendant may move that all or part of the proceeding be closed to the public, or with the
consent of the defendant, the judge may take action on the judge's own motion.

(3) The judge may close a preliminary hearing, bail hearing, or any other pretrial proceeding,
including a hearing on a motion to suppress, and may seal the record only if:

{a} the dissemination of information from the pretrial proceeding and its record would create a clear
and present danger to the fairness of the trial; and

(b} the prejudicial effect of the information on trial fairness cannot be avoided by any reasonable

alternative means.
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(4) Whenever all or part of any pretrial proceeding is held in chambers or otherwise closed to the
public under this section, a complete record must be kept and made available to the public following the
completion of the trial or earlier if consistent with trial fairness.

(5] Notwithstanding closure of a proceeding to the public, the judge shall permit a victim of the

offense to be present unless the judge determines that exclusion of the victim is necessary to protect either

party’s right to a fair trial or the safety of the victim. If the victim is present, the judge, at the victim’s

request, shall permit the presence of an individual to _provide support to the victim unless the judge

determines that exclusion of the individual is necessary to protect the defendant’s right to a fair trial.

+1{6) When the judge determines that all or part of a document filed in support of a charge or
warrant would present a clear and present danger to the defendant’s right to a fair trial, the document or
portion of the document must be sealed until the trial is completed uniess the document or portion of the

document must be used for trial fairness.”

Section 6. Section 46-18-101, MCA, is amended to read:

"46-18-101. Correctional policy. (1} It is the purpose of this section to declare the correctionai
policy of the state of Montana. Laws for the punishment of crime and for the rehabilitation of the convicted
are drawn to implement the lpolicy established by this section.

{2} The correctional policy of the state of Montana is to protect society by preventing crime
through punishment and rehabilitation of the convicted. The legislature finds that an individual is

respensible for and must be held accountable for the individual’'s actions, including, whenever possibie, the

restoration_of ali pecuniary losses sustained by a victim of the offense. Corrections laws and programs

must be implemented to impress upon each individual the responsibility for obeying the law. To achieve
this end, it is the policy of the state to assure that prosecution of criminal offenses occurs whenever
probable cause exists and that punishment of the convicted is certain, timely, and cansistent. Furthermore,
it is the state’s policy that persons convicted of a crime be dealt with in accordance with their individual

characteristics, circumstances, needs, and potentialities. Finally, it is the policy of the state to recognize

that the interests of crime victims should be considered so that, to the extent possible, victims of crime

may be protected from threat of future harm by the offender.

(3) (a) Sentences imposed upon those convicted of crime must be based primarily an the following:

(it the crime committed;
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(ii) the prospects of rehabilitation of the offender;

(iii} the circumstances under which the crime was committed:;

{iv) the criminal history of the offender; and

(vl consideration of alternatives to imprisenment of the offender in the state prison or the women's
correctional center.

{b) Dangercus offenders who habitually violate the law and victimize the public must be removed
from society and correctively treated in custady for long terms, as needed. Other offenders must be dealt
with by probation, suspended sentence, community corrections, community service, or fine whenever such
disposition appears practicable and not detrimental to the needs of public safety and the welfare of the
individual. Whenever possible, sentences for offenders must include restitution to the victim, payment of
costs as provided in 46-18-232, and payment of costs of caurt-appointed counsei as provided in 46-8-113.

(4} It is also the policy of the state that alternatives to imprisanment, such as community
corrections, should be used whenever appropriate for nonviolent felony offenders in arder to provide them
opportunities 1o gain work experience, to learn life skills, to obtain education and training, or to participate
in other activities that will reduce recidivism and enable offenders to become productive members of

society.”

Section 7. Section 46-18-112, MCA, is amended to read:

"46-18-112. Content of presentence investigation report. (1) Whenever an investigation is
required, the probation officer shall promptly inquire inte and report upon:

{a) the defendant’s characteristics, circumstances, needs, and potentialities;

(b) the defendant’s criminal record and social history;

{c) the circumstances ot the offense;

(d) the time of the defendant’s detention for the offenses charged; and

(e} the harm caused, as a result of the affense, to the victim, the victim’s immediate family, and
the community; and

{f) the victim's pecuniary loss, if any. The officer shall make a reasonable eftfort to confer with the

victim to ascertain whether the victim has sustained a pecuniary ioss. |f the victim is not available or

declines to confer, the officer shall record that information in the report.

{2y All local and state mental and correctional institutions, courts, and law enforcement agencies
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shall furnish, upon request of the officer preparing a presentence investigation, the defendant’s criminal
record and other relevant information.
{3] The court may, in its discretion, require that the presentence investigation report include a

physical and mental examination of the defendant.

Section 8. Section 46-18-113, MCA, is amended to read:

"46-18-113. Availability of presentence investigation report. (1} All presentence investigation
reports must be a part of the court record but may not be opened for public inspection. A copy ot the
presentence investigation report must be provided to the prosecution, the defendant and the defendant’s

attorney, and the agency or institution to which the defendant is committed. The prosecutor may diseuss

DISCLOSE the contents of the presentence report with TO a victim of the offense.

{2} The court having jurisdiction of the case may permit other access to the presentence

investigation report as it considers necessary.”

Section 9. Section 46-18-115, MCA, is amended to read:

"46-18-115. Sentencing hearing. Before imposing sentence or making any other disposition upon
acceptance of a plea or upon a verdict or finding of guilty, the court shall conduct a sentencing hearing,
without unreasonable delay, as follows:

{1} The court shall afford the parties an opportunity to be heard on any matter relevant to the
disposition, including the applicability of sentencing enhancement provisions, mandatory minimurm
sentences, persistent felony offender status, or an exception to these matters.

{2) If there is a possibility of imposing the death penalty, the court shall hold a hearing as provided
by 46-18-301.

{3} Except as provided in 46-11-701 and 46-16-120 through 46-16-123, the court shall address
the defendant personally to ascertain whether the defendant wishes to make a statement and to present
any information in mitigation of punishment or reason why the defendant shouid not be sentenced. If the

defendant wishes to make a statement, the court shall atford the defendant a reasonable opportunity to

do so.
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(4) la) The court shall permit the victim to present a statement concerning the effects of the crime

on the victim, the circumstances surrounding the crime, the manner in which the ¢crime was perpetrated,

and the victim’s opinion regarding appropriate sentence. At the victim's option, the victim may present

the statement in writing before the sentencing hearing or orailly under oath at the sentencing hearing, or

both.

(b} The court shall give copies of any written statements of the victim to the prosecutor and the

defendant prior to imposing sentence.

{c) The court shall consider the victim's statement along with other factors. However, if the

victim’'s statement includes new material facts upon which the court intends to rely, the court shall aliow

the defendant adequate opportunity 10 respond and may continue the sentencing hearing if necessary.

+44(6} The court shall impose sentence or make any other disposition authorized by law.
+6+(6) In felony cases, the court shall specifically state all reasons for the sentence, including
restrictions, conditions, or enhancements imposed, in open court on the record and in the written

judgment.”

Section 10. Section 46-18-201, MCA, is amended to read:

"46-18-201. Sentences that may be imposed. (1)' Whenever a person has been found guilty of
an offense upon a verdict or a plea of guilty, the court may:

(a) defer imposition of sentence, except as provided in 61-B-714 and 61-8-722 for sentences for
driving under the influence of alcohol or drugs or as provided in 61-6-304, for a period, except as otherwise
provided, not exceeding 1 year for any misdemeanor or for a period not exceeding 3 years for any felony.
The sentencing judge may impose upon the defendant any reasonable restrictions or conditions during the
period of the deferred imposition. Reasonabie restrictions or conditions may include:

(i) jail base release;

(i) jail time not exceeding 180 days;

{iii) conditions for probation;

(v} payment of the costs of canfinement;

{vitv) payment of a fine as provided in 46-18-231;

{wik{vi) payment of costs as provided in 46-18-232 and 46-18-233;
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fvii{vil) payment of costs of court-appointed counsel as provided in 46-8-113;

feb{viii) with the approval of the facility or program, order the offender to be placed in a community
corrections facility or program as provided in 53-30-321;

Heix} community service;

pat(x) home arrest as provided in Title 46, chapter 18, part 10;

beiid{xi] any other reasonable conditions considered necessary for rehabilitation or for the protection
of society; or

beiid{xil) any combination of the above.

(b} suspend executian of sentence for a period up to the maximum sentence allowed or for a period
of 6 months, whichever is greater, for each particular offense. The sentencing judge may impose on the
defendant any reascnable restrictions or conditions during the period of suspended sentence. Reasonable
restrictions or conditions may include any of those listed in subsection {1}{a).

{c) impose a fine as provided by law for the offense;

(d} require payment of costs as provided in 46-18-232 or payment of costs of court-appointed
counsel as provided in 46-8-113;

(e) impose a county jail or state prison sentence, as provided in Title 45, for the offense or commit
the defendant to the department of corrections and human services for piacement in an appropriate
correctional institution or program;

(f) with the approval of the facility or program, order the offender to be placed in a community
corrections facility or program as provided in 53-30-321: or

{g) impose any combination of subsections (1)(b} through {1}(f).

{2) In addition to any penalties imposed pursuant to subsection (1}, if the court finds that the victim

of the offense has sustained a pecuniary loss, the court shall require payment of restitution to the victim

as provided in 46-18-241 through 46-18-249. lithe sourt-determines-that-the-defendantis—unablo-topay

THE COURT DETERMINES THAT THE DEFENDANT IS UNABLE TQ PAY RESTITUTION, THEN IT MAY

IMPOSE, IN ADDITION TO ANY OTHER SENTENCE, COMMUNITY SERVICE UNDER 46-18-241.

+24(3) If a financial obligation is imposed as a condition under subsection {1}(a}, sentence may be
deferred for a period not exceeding 2 years for a misdemeanaor or for a period not exceeding 6 years for

a felony, regardless of whether any other conditions are impased.
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344} If any restrictions or conditions imposed under subsection {1){a) or (1){b) are violated, the
court shall consider any elapsed time and either expressly allow part or all of it as a credit against the

sentence or reject all or part as a credit and, The court shall state its reasens in the order. Credit,

however, must be allowed for jail or home arrest time already served.

+44(5} Except as provided in 45-9-202 and 46-18-222, the imposition or execution of the first 2
years of a sentence of imprisonment imposed under the following sections may not be deferred or
suspended: 45-5-103, 45-5-202(3) relating to aggravated assault, 45-5-302(2), 45-5-303(2), 45-5-401(2),
45-5-502(3), 45-5-503(2} and (3}, 45-9-101(2), (3}, and (5}{d), 45-8-102{4), and 45-9-103(2).

{8M6B) Except as provided in 46-18-222, the imposition ar execution of the first 10 years of a
sentence of imprisonment imposed under 45-5-102 may not be deferred or suspended.

#63(7) Except as provided in 46-18-222, imposition of sentence in a felony case may not be
deferred in the case of a defendant who has been convicted of a felony on a prior occasion, whether or not
the sentence was imposed, imposition of the sentence was deferred, or execution of the sentence was
suspended.

{+A{8) 1f the victim was less than 16 years old, the imposition or execution of the first 30 days of
a sentence of imprisonment imposed under 45-5-503, 45-5-504, 45-5-505, or 45-5-507 may not be
deferred or suspended. Section 46-18-222 does not apply 1o the first 30 days of the imprisonment.

{8}(9) in imposing a sentence on a defendant convicted of a sexual offense as defined in
46-23-502, the court may not waive the registration requirement provided in 46-18-254, 46-18-255, and
Title 48, chapter 23, part 5.

83(10) A person convicted of a sexual offense, as defined in 46-23-502, and sentenced to
imprisocnment in the state prisan shall enroll in the educational phase of the prison’s sexual offender
program.

Ho411) In sentencing a nonvioient felony offender, the court shall first consider alternatives to
imprisonment of the offender in the state prison, including placement of the offender in a community
corrections facility or program. in considering alternatives to imprisonment, the court shall examine the
sentencing criteria contained in 46-18-225. If the offender is subseguently sentenced to the state prison
or the women’s correctional center, the court shall state its reasons why alternatives to imprisonment were

not selected, based on the criteria contained in 46-18-225."
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Section 11. Section 46-18-202, MCA, is amended to read:

"46-18-202. Additional restrictions on sentence. (1) The district court may also impose any of
the following restrictions or conditions on the sentence provided for in 46-18-201 that it considers
necessary to obtain the objectives of rehabilitation and the protection of the victim and society:

{a) prohibition of the defendant’s hotding public office;

(b} prohibition of the defendant’'s owning or carrying a dangerous weapon;

(c} restrictions on the defendant’s freedom of association;

{d} restrictions on the defendant’s freedom of movement;

(e) any other limitation reasonably related to the objectives of rehabilitation and the protection of
the victim and society.

(2) Whenever the district court imposes a sentence of imprisonment in the state prison for a term
exceeding 1 year, the court may aiso impose the restriction that the defendant be is ineligible for parole and
participation in the supervised release program while serving that term. |If such a restriction is to be
imposed, the court shall state the reasons for it in writing. If the court finds that the restriction is necessary
for the protection of society, it shail impose the restriction as part of the sentence and the judgment sha#
muyst contain a statement of the reasons for the restriction,

{3) The judge in a justice's, city, or municipal court does not have the authority to restrict an
individual’s rights as enumerated in subsection (1){a).

(4) When the district court imposes a sentence of probation, as defined in 46-23-1001, any

probation agreement signed by the defendant may contain a clause waiving extradition.”

Section 12. Section 46-18-222, MCA, is amended to read:

"46-18-222. Exceptions to mandatory minimum sentences and restrictions on deferred imposition
and suspended execution of sentence. All mandatory minimum sentences prescribed by the laws of this
state and the restrictions on deferred imposition and suspended execution of sentence prescribed by
46-18-201443{5} through +6}(7), 46-18-221(3), 46-18-224, and 46-18-502(3) do not apply if:

(1} the defendant was less than 18 years of age at the time of the commission of the offense for

which the defendant is to be sentenced;
{2) the defendant’s mental capacity, at the time of the commission of the offense for which the

defendant is to be sentenced, was significantly impaired, although not so impaired as to constitute a
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defense to the prosecution. However, a voluntarily induced intoxicated or drugged condition may not be
considered an impairment for the purposes of this subsection.

{3) the defendant, at the time of the commission of the offense for which the defendant is to be
sentenced, was acting under unusual and substantial duress, although not such duress as would constitute
a defense to the prosecution;

{(4) the defendant was an accomplice, the conduct constituting the offense was principally the
conduct of another, and the defendant’s participation was relatively minor;

{B) in a case in which the threat of bodily injury or actual infliction of bodily injury is an actual
element of the crime, no serious bodily injury was inflicted on the victim unless a weapon was used in the
commission of the offense; or

(6) the offense was committed under 45-5-502{3)} and the court determines that treatment of the
defendant in a local community affords a better opportunity for rehabilitation of the defendant and for the
ultimate protection of the victim and society, in which case the court shall include in its judgment a

statement of the reasons for its determination.”

Section 13. Section 46-18-241, MCA, is amended to read:
"46-18-241. Condition of restitution. {1) As provided in 46-18-201, a sentencing court may shall

require an offender to make restitution to any victim of the offense who has sustained pecuniary loss as

a result of the offense.

{2) The court may require the offender to pay the cost of supervising the payment of restitution,
as provided in 46-18-245, by paying an amount equal to 10% of the amount of restitution ordered, but nat
less than $5 or more than $250. Payment must be made to the court, which shall disburse the money to

the entity employing the person ordered to supervise restitution under 46-18-245.

(3) IF THE COURT FINDS THAT, BECAUSE OF CIRCUMSTANCES BEYOND THE QFFENDER'S

CONTROL, THE OFFENDER IS NOT AND WILL NOT BE ABLE TO PAY ANY RESTITUTION DURING THE

PERIOD OF STATE SUPERVISION, THE COURT MAY ORDER THE OFFENDER TO PERFORM COMMUNITY
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SERVICE COMMENSURATE WITH THE AMOUNT OF RESTITUTION THAT WOULD HAVE BEEN IMPOSED "

Section 14. Section 46-18-242, MCA, is amended to read:
"46-18-242. Investigation and report of victim's loss. (1} Whenever the court believes. that

a victim of the offense may have

sustained a pecuniary loss as a result of the offense or whenever the prosecuting attorney reguests, the

court shall order the probation officer, restitution officer, or other designated person to include in the
presentence investigation and report:
(a) documentation of the offender’s financial resources and future ability to pay restitution; and

tb) documentation of the victim’s pecuniary loss, submitted by the victim or by the board of crime

control if compensation for the victim’s loss has been reimbursed by the crime victims compensation and

assistance account.

(2) Where—no When a presentence repart is not authorized or requested, the court may receive

evidence of the offender’s ability to pay and the victim’s loss at the ume of sentencing.”

Secticn 15. Section 46-18-243, MCA, is amended to read:

"46-18-243. Definition Definitions. For purposes of 46-18-241 through 46-18-249, the following
definitions apply:

{1} "Pecuniary loss" means:

(a) all special damages, but not general damages, substantiated by evidence in the record, that a
person could recover against the offender in a civil action arising out of the facts or events constituting the
offender’s criminal activities, including without limitation the money equivalent of loss resulting from
property taken, destroyed, broken, or otherwise harmed and out-of-pocket losses, such as medical

expenses, loss of income, expenses reasonably incurred in obtaining ordinary and necessary services that

the victim would have performed if not injured, expenses reasonably incurred in attending court proceedings

related to the_commission of the offense, and reasonable expenses related to funeral and burial or

crematary services; and

(bl reasonable out-of-pocket expenses incurred by the victim in filing charges or in cooperating in
the investigation and prosecution of the offense.

(2}{a} "Victim" means:

[y\ 12 HB 69
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{a{i) a person who suffers loss of property, bodily injury, or death as a result of:
H{A) srmiralhynjurods-eenaoet the commission of an offense; ef
{#+HB) Bts the good faith effort to prevent erdminaty-injurieus-canduet the commission of an offense;

{C]) the good faith etfort to apprehend a person reasonably suspected of committing an offense;

(i) _the estate of a deceased or incapacitated victim or a member of the immediate family of a

homicide victim;

(i) _a qovernmental entity that suffars loss of property as a result af the commission of an offense

in this state; or

tbiv) an insurer or surety with a right of subrogation to the extent it has reimbursed the victim
of the offense for kis pecuniary loss.

(b} Victim does not include a person who is accountable for the crime or accountable for a crime

arising from the same transaction.”

Section 16. Section 46-18-244, MCA, is amended to read:
"46-18-244. Type and time of payment -- defenses. (1} The court shalt specify the amount,
method, and time of payment to the victim and may permit payment in instaliments. The court may not

establish a payment schedule extending beyond the period ferwhieh-the-sentence-has-beersuspended-or
doferrad-under46-18-201 of state supervision over the offender.

(2) In determining the amount, method, and time of payment, the court shall consider the financial
resources and future ability of the offender to pay. The court may provide for payment to a victim up to
but not in excess of the pecuniary ioss caused by the offense. The offender may assert any defense that
ke the offender could raise in a civil action for the loss sought to be compensated by the restitution order,

{3) In addition to other methods of payment, the court may order one or more of the following in

order to satisfy the offender’s restitution gbligation:

{a) forfeiture and sale of the offender’s assets under the provisions of Title 25, chapter 13, part

7, unless the court finds, after notice and an opportunity for the offender to be heard, that the assets are

reasonably necessary for the offender to sustain a living or support the offender’s dependents or unless the

state determines that the cost of forfeiture and sale woulid cutweigh the amount available to the victim after

sale. If the proceeds of sale exceed the amount of restitution ordered and the costs of forfeiture and sale,
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any remaining amount must be returned to the offender.

(b} return of any property to_the victim;

{c) payment of up to one-third of the offender’s prison earnings.

(4} With the consent of the victim and in the discretion of the court, an offender may be ordered

to make restitution in services in liey of money or to make restitution to a person designated by the victim,

if that person provided services to the victim as a result of the offense.”

Section 17, Section 46-18-245, MCA, is amended to read:

"46-18-245. Supervision of payment. The court may order a probation officer, restitution officer,

officer-of-the-board-eferime-control; or other designated person to supervise the making of restitution and
to report to the court any default in payment. iIF_ THE VICTIM HAS RECEIVED COMPENSATION UNDER

TITLE 63, CHAPTER 9, THE COURT MAY ALSO ORDER AN EMPLOYEE OF THE BOARD OF CRIME

CONTROL TQ SUPERVISE THE MAKING OF RESTITUTION AND_TO REPORT TQ THE COURT ANY

DEFAULT IN PAYMENT."

Section 18. Section 46-18-246, MCA, is amended to read:

"46-18-246. Waiver or modification of payment. An offender may at any time petition the
sentencing court to adjust or otherwise waive payment of any part of any ordered restitution. The court
shail schedule a hearing and give a victim to whom restitution was ordered notice of the hearing date,
place, and time and inform the victim that ke the victim will have an opportunity to be heard. If the court
finds that the circumstances upan which it based the imposition, amount, method, or time of payment no
longer exist or that it otherwise would be unjust to require payment as imposed, the court may adjust or
waive unpaid restitution or modify the time or method of making restitution, Theé court may extend the
restitution schedule, but not beyond the period ferwhich-thesontorpe-has-been-suspended-ordoeferred
wnder46-18-204 provided for in 46-18-244."

Section 19. Section 46-18-247, MCA, is amended to read:
"46-18-247. Default, {1} If an offender sentenced to make restitution is in default, the sentencing
court, upon the motion of the prosecuting attorney or upon its own motion, may issue an order under

46-18-203 requiring the affender to show cause why ke the offender should not be confined for failure to
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obey the sentence of the court. The court may order the offender to appear at a time, date, and place for
a hearing or, if he the offender fails to appear as ordered, issue a warrant for his the offender’s arrest. The
order or warrant must be accompanied by written notice of the offender’s right to a hearing as provided
in 46-18-203.

{2} If the court finds that the offender’s default was attributable to a the offender’s failure en-his
part to make a good faith effort to obtain the necessary funds for payment of the ordered restitut:on, the
court may take any action provided for in 46-18-203. If confinement is ordered, the court, after entering

the order, may atany-tirme—forgoad-eausa-shews; reduce the term of confinement and, in accordance with

the pravisions of 46-18-246, waive satisfaction of the restitution order.

(3) An order to pay restitution constitutes a judgment rendered in favor of the state, and following
a default in the payment of restitution or any installment thereef of restitution, the sentencing court may

order the restitution to be collected by any method authorized for the enforcement of other judgments.”

NEW SECTION. Section 20. Allocation of fines, costs, restitution, and other charges. (1) If an

offender is subjected to any combination of fines, costs, restitution, charges, or other payments arising out
of the same criminal proceeding, money collected from the offender must be allocated as provided in this
section.

(2) Except as otherwise provided in this section, if a defendant is subject to payment of restitution
and any combination of fines, costs, charges under the provisions of 46-18-236, ar other payments, 50%
of all money collected from the defendant must be applied to payment of restitution and the balance must
be applied to other payments in the following order:

(a} payment ot charges imposed pursuant to 46-18-236;

{b) payment of costs imposed pursuant to 46-18-232 or 46-18-233;

{c) payment of fines imposed pursuant to 46-18-231 or 46-18-233; and

(d} any other payments ordsered by the court.

(3) It any fines, costs, charges, or other payments remain unpaid after all of the restitution has
been paid, any additional money collected must be applied toc payment of those fines, costs, charges, or
other payments. If any restitution remains unpaid after all of the fines, costs, charges, or other payments

have been paid, any additional money collected must be applied toward payment of the restitution.
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Section 21. Section 48-18-302, MCA, is amended to read:

“46-18-302. Evidence thatmay be received. In the sentencing hearing, evidence may be presented
as to any matter the court considers relevant to the sentence, including but not limited to the nature and
circumstances of the crime;; the defendant’s character, background, history, and mental and physical

condition;: the harm caused to the victim and the victim’s family as a result of the offense; and any other

facts in aggravation or mitigation of the penalty. Any evidence that the court considers to have probative
force may be received regardless of its admissibility under the rules governing admission of evidence at
criminal trials. Evidence admitted at the trial relating to suek aggravating or mitigating circumstances shah
must be considered without reintroducing it at the sentencing proceeding. The state and the defendant or

his the defendant’s counsel shad must be permitted to present argument for or against sentence of death.”

Section 22. Section 46-23-202, MCA, is amended to read:

"46-23-202. Investigation of prisoner by board -- consideration of victim’s statement. {1) Within

the 2 months prior to a prisoner’s official parole eligibility date or within the 2 months following the date
on _which a prisoner becomes eligible pursuant to 53-30-105(5}), the board shall consider all pertinent
infarmation regarding each prisoner, including the circumstances of the offense;; the prisoner’s previous
social history and criminal records; the prisoner’s conduct, empioyment, and attitude in prison;; and the
reports of any physical and mental examinations that have been made.

{2) Before ordering the parole of any prisoner, the board shall:

(a)_conduct a hearing and interview the prisoner. At the time of the hearing, the board shall receive

relevant statements from interested persons and any person may be represented by counsei, provided that

the board has the power to requlate procedures at all hearings.

(b} permit a victim to present a statement concerning the effects gf the ¢crime on the victim, the

circumstances surrounding the crime, the manner_in which the crime was perpetrated, and the vietim's

opinion regarding whether the prisoner should be paroled. In the board’s discretion, the victim’s statament

may_ be kept confidential. The board shall consider the victim’'s statement, along with the information

provided under_subsection {1), in determining whether to grant parole.”

Section 23. Section 46-23-210, MCA, is amended to read:

"46-23-210. Medical parole. {1} The board may reiease on medical paroie by appropriate order
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a persan placed in a correctional institution or program, except a person under sentence of death. To be
eligible for a medical parole, a person must have an examination and written diagnosis by a physician
licensed under Title 37 to practice medicine. The diagnosis must include:

{a) a determination that the person suffers from an incapacitating physical condition, disease, or
syndrome that renders the person highly unlikely to present a clear and present danger to public safety;

{b) a description of the physical condition, disease, or syndrome and a detailed description of the
person’s physical incapacity; and

{c) a prognosis addressing the likelihood of the person’s recovery from the physical condition,
disease, or syndrome and the extent of any potential recovery.

(2) Thediagnosis must be reviewed and accepted by the department before the board may consider
granting a medical parole.

(3) The board shall require as a condition of medical parole that the person agree to placement in
an environment chosen by the department during the parole period, including but not limited to a hospital,
nursing hame, or family home. The board may reguire as a condition of parole that the person agree to
periodic examinations and diagnoses at the person’s expense. Reports of each examination and diagnosis
must be submitted to the board and department by the examining physician. |If either the board or
department determines that the person’s physical capacity has improved to the extent that the person is
likely to pose a possible detriment to society, the board may revoke the parole and return the person to the
custody of the department.

{4} Medical parcle may be requested by the board, the department, an incarcerated persan, or an
incarcerated person’s parent, grandparent, child, or sibling by submitting the request in writing to the
administrator of the correctional institution in which the person is incarcerated.

(5) A grant or denial of medical parole does not affect the person’s eligibility for nonmedical parole.

{6) Sections 46-23-203, 46-23-205 through 46-23-207,and 46-23-215 through 46-23-218 apply

to nonmedical parole.”

Section 24, Section 46-23-215, MCA, is amended to read:
"46-23-215. Conditions of parole. (1) EBvery A prisoner while on parole shalrerain remains in
the legal custody of the institution from which ke the prisoner was released but shat-be is subject to the

orders of the board.
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{2) When an order for parole is issued, it sha# must recite the conditions thereet of parole. If

restitution was imposed as part of the sentence under 46-18-201, the order of peroie must contain a

condition to pay restitution to the victim. An order for parole or any parole agreement signed by a prisoner

may contain a clause waiving extradition.

{3) Whenever a prisoner in the Montana state prison has been approved for parole on condition that
ke the prisaner obtain employment or secure suitable living arrangements or on any other condition that
is difficult to fulfill while incarcerated, the warden may grant him the prisoner a furlough, not to exceed 10
days, for purposes of fulfilling the condition. White on suwek furlough, the prisoner remains in the legal

custody of the prisan and is subject to all other conditions recited by the board.”

Section 25. Section 46-23-405, MCA, is amended to read:

"46-23-405. Establishing program -- rules. The department is—autherzed-and-dirested—to shall
establish a supervised reléase program and make rules in accordance with Title 2, chapter 4 (the Montana
Administrative Procedure Act), to implement and cantrol the same program. Rules skali must include
guidelines for:

(1) prisoner eligibility;

{2} prisoner participation in a recognized educational, treatment, or training program or work

pregram in conjunction with any of the abewve programs listed in_this subsection;

{3) approval of the sponsor;

{4} review of a board decision to deny an applicant admittance into the program;

{b) supervision of the prisoner by or under the direction of a supervising agent while ke the prisoner
is in the program;

(6} _implementation of a plan for the prisoner to satisfy any restitution or community service

cbligation imposed as part of the prisoner’'s sentence under 46-18-201:

t8}{(7) conducting revocation hearings;
+#{8) establishment of a program by the prisoner; and

{8}{9] any other provisions necessary to implement this part.”

Section 26. Section 46-23-1011, MCA, is amended to read:

"46-23-1011. Supervision on probation. (1) The department shall supervise persons during their
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probation period in accord with the conditions set by a court.

[2) A copy of the conditions of probation must be signed by the probationer and given to the
probationer and the probationer’s probation and parole officer, who shall report on the probationer’s
progress under rules of the court.

(3] The probation and parocle officer shall regularly advise and consult with the probationer to
encourage the probationer to improve the probationer’'s condition and conduct and shall inform the
probationer of the restoration of rights on successful completion of the sentence.

{4) The probation and parole officer may recommend and a court may modify any condition of
probation or suspension of sentence at any time. Notice must be given to the probation and parole officer
befaore any condition is modified, and the officer must be given an opportunity to present the officer’s ideas
or recommendations on any modification. A copy of a modification of conditions must be delivered to the

probation and parole officer and the probationer. Waiver or madification of restitution may be ordered only

as provided under the provisions of 46-18-2486.

{5} The probation and paroie officer shall keep records as the department or the court may require.,
{6} (a) Upon recommendation of the probation and parole officer, a court may conditionally
discharge a probationer from supervision before expiration of the probationer’s sentence if the court
determines that a conditional discharge from supervision is in the best interests of the probationer and

society and will not present unreasonable risk of danger to the victim of the offense.

(b} Subsection (B){a) does not prohibit a court from revoking the order suspending execution or
deferring imposition of sentence, as provided in 46-18-203, for a probationer who has been conditionally
discharged trom supervision.

{c) If the department certifies to the court that the workload of a district probation and parole office
has exceeded the optimum workload for the district over the preceding 60 days, the court may not place
an offender on probation under supervision by that district office unless it grants a conditional discharge

to a probationer being supervised by that district office. The department may recommend probationers to

-the court for conditional discharge. The court may accept or reject the recommendations of the

department. The department shall determine the optimum werkload for gach district probation and parole

office.”

Section 27. Section 46-23-1021, MCA, is amended to read:
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“46-23-1021. Supervision on parole. {1} The department shail retain custody of all persons pilaced
on parole and shall supervise the persons during their parole peried periods in aseerd accordance with the
conditions set by the board.

(2] The department shall assign personnel to assist persens a person who is eligible for parole in

preparing a parole plan. Department personnel shall make a repart of their efforts and findings to the board
prior to its consideration of the case of the eligible person.

(3) A copy of the conditions of parole must be signed by the parolee and given to the parclee and
to the parolee’s probation and parole officer, who shall report on the parolee’s progress under the rules of
the board.

(4) The probation and parole officer shall regularly advise and consult with the parolee, assist the
parolee in adjusting to community life, and inform the parclee of the restoration of rights on successful
completion of the sentence.

(5) The probation and parole officer shall keep records as the board or department may require.
All records must be entered in the master file of the individual.

(6) (a) Upon recommendation of the probation and parote officer, the board may conditionally
discharge a parolee freom supervision before expiration of the parolee’s sentence if the board determines
that a conditional discharge from supervision is in the best interests of the parolee and society and will not

present unreasonable risk of danger to the victim of the offense.

{b) Subsection (6){a}] does not prohibit the board from revoking the parole, as provided in
46-23-1025, of a parclee who has been conditionally discharged from supervision.

(c) if the department certifies to the board that the workload of a district probation and parole
oftice has exceeded the optimum workload for the district over the preceding 60 days, the board may not
parole a prisoner to that district office unless it grants a conditional discharge 10 a parolee being supervised
by that district office. The department may recommend paroiees to the board for conditional discharge.
The board may accept or reject the recommaendations of the department. The department shall determine

the optimum workload for each district probation and parole office."”

Section 28. Section 46-23-1025, MCA, is amended to read:
"46-23-1025. Report to and action by the board. (1) If the hearings officer determinas that there

is probable cause to believe that the prisoner has violated a condition of his parole, the probation and parole
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officer shall immediately notify the board and shall submit in writing a report showing in what manner the
prisoner has viclated the conditions of release. This report skalt must be accompanied by the findings of
the hearings officer.

(2) Frerewpon Upon receipt of a report, the hoard shall cause the prisoner to be promptly brought

before it for a hearing on the violation charged under suek rules as that the board may adopt. |f the
violation is established, the board may continue or revoke the parole or conditional release or may enter
sueh-other an order as it smay-see sees fit.

{3) If the prisoner has violated a condition of release requiring the payment of restitution, the board

shall notify the victim of the offense prior to the hearing required by subsection (2} and give the victim an

opportunity to be heard. |f the board finds that due to circumstances beyond the prisoner’s control, the

prisoner is unable to make the required restitution payments, the board may notrevoke the prisoner’'s parole

for failure to pay restitution. The board may modify the time or method of making restitution and may

extend the restitution schedule, but the schedule may not be extended beyond the period of state

supervision over _the prisoner,

344} If it appears that ke the prisoner has violated the provisions of his reiease, the board shall
determine whether the time from the issuing of the warrant to the date of kis the prisoner’s arrest or any

part of it will be counted as time served under the sentence.”

Saction 29, Section 46-24-103, MCA, is amended to read:
"46-24-103. Duty of attorney general. The attorney general shall assdre ensure that vicums and

witnesses of crime receive fair and proper treatment in the criminal justice system. The attorney general

shall prepare a written notice of the rights and services available to victims of crime under this chapter.

The notice must be distributed to local law enforcement agencies in_the state. in addition, the attorney

general shall assure ensure that victims and witnesses are provided important services and assistance as

required under this chapter.”

Section 30. Section 46-24-104, MCA, is amended to read:
"46-24-104. Consultation with victim of feleny-effense certain offenses. Fre As soon as pgssible

prior to disposition of the case, the prosecuting attorney in a criminal case shall consuit with the victim of

a felony offense or a misdemeanor offense involving actual, threatened, or pctential bodily injury to the
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victim or, in the case of a minor child victim or homicide victim, with the family of the victim in order to
obtain the views of the victim or his the victim’s family regarding the disposition of the case, including:
{1) dismissal of the case;
{2} release of the accused pending judicial proceedings;
{3) plea negotiations; and

{4} pretrial diversion of the case from the judicial process.”

Section 31. Section 46-24-201, MCA, is amended to read:

"46-24-201. Services to victims of crime. (1) Law enforcement personnel shall assure ensure that

a victim of a crime receives emergency social and medical services as soon as possible and that saek the

victim is given information-en written notice, in the form supplied by the attorney general, of the following:

+H{a) the availabiiity of crime victim compensation;
2 . e ;

{b) access by the victim and the defendant to information about the case;

{+3+c) the role of the victim in the criminal justice process, including what ke the victim can expect
from the system, as well as what the system expects from the victim; and

+3{d) stages in the criminal justice process of significance to a crime victim and the manner in
which information about sueh the stages may be obtained.

(2] In addition to the information supplied under subsection (1), law enforcement personne! shall

provide the victim with written information_an _community-based victim treatment programs, including

medical, housing, counseiing, and emergency services available in the community.

(3] As soon as possible, law enforcement personne] shall give to the victim the following

information:

{a} the name, office address, and telephone number of a law enforcement officer assigned to

investigate the case: and

{b) the prosecuting attorney’s name, office address, and telephone number."

Section 32. Section 46-24-202, MCA, is amended to read:
"46-24-202. Notification of available protective services. Law enforcement officers and

prosecuting attorneys shall provide a victim or witness information on the availability of services to protect
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the victim or witness from intimidation_including the process for obtaining a protective order from the

court.

Section 33. Section 46-24-203, MCA, is amended to read:

"46-24-203. Prompt notification to victims and witnesses of felery certain offenses. (1) A person
described in subsection (2} who provides the appropriate official with a current address and telephone
number must receive prampt advance notification, if possible, of proceedings relating to ks the person’s
case, including:

{a) the arrest of an accused;

{b) the release of the :ccused pending judicial proceedings; ane

{c} the crime with which the accused has been charged, including an expianation of the elements

of the offense when necessary to an understanding of the nature of the crime;

{e+{d) proceedings in the nrosecution of the accused, including entry of a plea of guilty; and the

(e} if the accused is convicted or pleads guilty, the function of a presentence report; the name,

office address, and telephone number of the person preparing the report; and the convicted person’s right

of access to the report, as well as the victim’'s right under 46-18-115 to present a statement in writing or

orally at the sentencing proceeding and the convicted person’s right to be present at the sentencing

proceeding and to have access to the victim's statement;

{f) the date, time, and place of any sentencing hearing, the sentence imposed, and the term of

imprisonment, if imposed; and

(q) the right under [section 36] of a victim of a felony offense to receive information from the

department of corrections and human services concerning the convicted person’s incarceration.

(2) A person entitled to notification under subsection (1) must be a victim or witness of a felony

offense or a misdemeanor offense involving actual, threatened, or potential bodily injury ta the victim, a

relative of such a victim or witness who is a minor, or a relative of a homicide victim.”

Section 34. Section 46-24-205, MCA, is amended to read:

"46-24-205. Notification to employer or creditor -- limitations on employer. {1} The law

.23 .- HB 69
Mantana Legisiative Councll



54th Legislature HBC069.03

B W N

[$)]

11

12
13
14
15
16
17
18
19
20
21

22
23
24
25
26
27
28
29
30

enforcement agency or prosecuting attorney in a ¢criminal case shall assist a victim or witness who requests
assistance in informing an employer that the need for victim and witness cooperation in the prosecution
of the case may necessitate absence of the victim or witness from kis the place of employment,

(2) A law enforcement agency or prosecuting attorney shall assist a victim or witness who, as a
direct result of a crime or because of cooperation with the law enforcement agency or prosecuting attorney,
is subjected to serious financial strain. Sweh The agency or prosecuting attorney shail assist the victim or
witness by explaining to creditors the reason for sweb the serious financial strain.

{3) An emplover may not discharge or discipline a victim or a member of the victim's family for

participation at the prosecuting attorney’s request in preparation for or_attendance at a criminal justice
proceeding.

(4) As used in this section, "member of the victim’s family” means the victim’s spouse, child by

birth or adoption, stepchild, parent, stepparent, or sibling, but does notinclude a person who is accountable

far the crime or accountable for a crime arising from the same transaction.”

NEW SECTION. Section 35. Information concerning appeal or postconviction remedies. If the

defendant appeals or pursues a postconviction remedy, the attorney general, or the county attorney if the
case has not been referred to the attorney generai, shall promptly inform the victim of the notice of appeal

or postconviction petition, of the date, time, and place of any hearing, and of the decision.

NEW SECTION. Section 36. Information concerning confinement. Upon request of a victim of a
felony offense, the department of corrections and human services or the board of pardons, as applicable,
shall:

(1} promptly inform the victim of the estimated date of the prisoner's release from confinement in
the Montana state prison, if reasonably ascertainable;

(2) promptly inform the victim of the time and place of a parole hearing concerning the prisoner
and of the victim’s right to submit a statement to the board of pardons under 46-23-202;

(3} provide reasonable advance notice ta the victim before release of the defendant on furlough
or to a wark-release program, half-way house, or other community-based program or correctional facility:
and

{4) promptly inform the victim of the occurrence of any of the following events concerning the
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prisoner:
(al an escape from a correctional or mental health facility or community program;
{b) arecapture;
{c) a decision of the board of pardons;
{d) a decision of the governor to commute the sentence or to grant executive clemency;
{e} a release from confinement and any conditions attached ta the release; and

{f) the prisoner’s death.

NEW SECTION. Section 37. General requirements for information. (1} Unless specifically stated
otherwise, the requirements of 44-2-601, 46-24-104, 46-24-201 through 46-24-203, [section 35], and
[section 36] to provide information to the victim may be satisfied by either written or oral communication
with the victim or the victim's designee.

{2) The person responsible for providing information required by 44-2-601, 46-24-104, 46-24-201
through 46-24-203, [section 351, and [section 36] shall promptly inform the victim of significant changes
in the information.

{3} The obligation to furnish information to a victim under 44-2-601, 46-24-104, 46-24-201
through 46-24-203, [section 35], and [section 36] is conditioned upon the victim informing the appropriate
agency in writing of the name, address, and telephone number of the person to whom the information

should be provided and of any change of name, address, or telephone number.

Section 38. Section 53-9-128, MCA, is amended to read:

"53-9-128. Compensation benefits. (1) A claimant is entitled 1o weekly compensation benefits
when the claimant has a total actual loss of wages due to injury as a result of criminally injurious conduct.
During the time the claimant seeks sweb weekly benefits, the claimant, as a resuit of sueh the injury, must
have no reasonable prospect of being reguiarly employed in the normal labor market. The weekly benefit
amount is 66 2/3% of the wages received at the time of the criminally injurious conduct, subject to a
maximum of one-half the state’s average weekly wage as determined in 39-51-2201. Weekly
compensation payments skat must be made at the end of each 2-week period. Ne—weekly Weekly
compensation payments may not be paid for the first week after the criminally injurious conduct occurred,

but if total actual loss of wages continues for 1 week, weekly compensation payments shait must be paid
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from the date the wagé loss began. Weekly compensation payments shaH must continue until the claimant
has a reasonable prospect of being regularty employed in the normal labor market.

(2) The claimant is entitled to be reimbursed for reasonable services by a physician or surgeon,
reasonable hospital services and medicines, and sueh other treatment as—+ray-be approved by the division
for the injuries suffered due to criminally injurious canduct.

{3} {a) The dependents of a victim who is killed as a result of criminally injurious conduct are
entitied to receive, in a gross single amount payable to all dependents, weekly benefits amounting tc 66
2/3% of the wages received at the time of the criminally injurious conduct causing the death, subject to
a maximum of one-half the state’s average weekly wage as determined in 39-51-2201. Weekly
compensation payments shal must be made at the end of each 2-week period.

{b} Benefits under subsection (3)(a) efthis-seetionshall must be paid to the spouse for the benefit
of the spouse and other dependents unless the division determines that other payment arrangements should
be made. If a spouse dies or remarries, benefits under subsection (3){a) shaH must cease to be paid to the
spouse but shall must continue to be paid 1o the other dependents se as long as their dependent status
continues.

(4) Reasonable funeral and burial expenses of the victim, not exceeding $-000 $3,500, shal must

be paid if all other collateral sources have properly paid sueh expenses but have not covered all sueh
expenses.

{5) Compensation payable to a victim and all of the victim’s dependents in cases of the victim's
death because of injuries suffered due to an act of criminally injurious conduct may not exceed $25,000
in the aggregate.

(6] Compensation benefits are not payable for pain and suffering, inconvenience, physicai
impairmant, or nonbodily damage.

(7) (a} A person who has suffered injury as a result of criminally injurious canduct and as a result
of sweh the injury has no reasonable prospect of being regularty employed in the normal !abor market; and
who was employable but was not empioyed at the time of sweh the injury; may in the discretion of the
division be awarded weekly compensation benefits in an amount determined by the division not to exceed
$100 per week. Weekly compensation payments ska# must continue until the claimant has a reasonable
prospect of being regularly employed in the normal labor market or for a shorter period as determined by

the division. The claimant sha# must be awarded benefits as provided in subsection {2) efthisseetion.
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{b) The dependents of a victim who is killed as a result of criminally injurious conduct and who was
employabie but not employed at the time of death may in the discretion of the division be awarded, in a
gross single amount payable to all dependents, a sum not to exceed $100 per week, which shat-be is
payable in the manner and for the period provided by subsection (3}(b} ef+this-seetien or for saeh a shorter
period as determined by the division. The claimant shal must be awarded benefits as provided in
subsection (4) ef-thisseetien.

(8] Amounts payable as weekly compensation may not he commuted to a lump sum and may not
be paid iess frequently than every 2 weeks.

{9) {a) Subject to the limitations in subsection (9}ic), the spouse, parent, child, brother, or sister
of a victim who is killed as a result of criminally injurious conduct is entitled to reimbursement for mentai
heaith treatment received as a result of the victim’s death.

(b} Subject to the limitations in subsection (9}(c), the parent, brother, or sister of a minor who is
a victim of a sexual crime ferwhish-a-person-has-beerneharged and who is not entitled to receive services
under Title 41, chapter 3, is entitled to reimbursement for mental health treatment received as a result of
the crime.

{c) Total payments made under subsections {9){a} and (9}(b) may not exceed $500 $2,000 or 12

cansecutive months of treatment for each person e~41-600-te—a—tamily, whichever occurs first.”

SECTION 39. SECTION 27-2-201, MCA, IS AMENDED TO READ:

"27-2-201. Actions upon judgments. {1) Except as provided in subseetier subsections (3) and (4},

the period prescribed for the commencement of an action upon a judgment or decree of any court of record
of the United States or of any state within the United States is within 10 years.

(2) The period prescribed for the commencement of an action upon a judgment or decree rendered
in a court not of record is within 5 years. The cause of action is considered, in that case, to have accrued
when final judgment was rendered.

{3) The period prescribed for the commencement of an action to collect past-due child support that
has accrued after October 1, 1993, under an order entered by a court of record or administrative authority
is within 10 years of the termination of support obligation.

(4) An action under 46-18-247(3} to enforce an order of restitution entered by a court of record

may he commenced at any time within the aoffender’s lifetime during which restitution remains unpaid.”
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NEW SECTION, Section 40. Repealer. Section 46-23-204, MCA, is repealed.

NEW SECTION. Section 41. Codification instruction. (1) [Section 3] is intended to be cecdified

as an integral part of Title 44, chapter 5, part 3, and the provisions of Title 44, chapter 5, part 3, apply to
[section 3.

(2) {Section 20] is intended to be codified as an integral part of Title 46, chapter 18, part 2, and
the provisiens of Title 46, chapter 18, part 2, apply to [section 20].

(3) [Sections 35 through 37] are intended to be codified as an integral part of Title 468, chapter 24,

part 2, and the provisions of Title 46, chapter 24, part 2, apply to [sections 35 through 37].

NEW SECTION. Section 42. Severability. |f a part of [this act] is invalid, ali valid parts that are

severable from the invalid part remain in effect. If a part of [this act] is invalid in one or more of its
applications, the part remains in effect in ali valid applications that are severable from the invalid

applications.

NEW SECTION. Section 43. Applicability. [Sections 10, 13, and 21] apply to trials for and

sentences imposed far crimes that were committed on or after [the effective date of this act].

-END-
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