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HOUSE BILL NO. 65
INTRODUCED BY MCKEE
BY REQUEST OF THE DEPARTMENT OF CORRECTIONS AND HUMAN SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS GOVERNING COMMITMENT
TO RESIDENTIAL FACILITIES FOR PERSONS WHO ARE SERIOUSLY DEVELOPMENTALLY DISABLED;
DISCONTINUING THE FUNCTION OF THE EASTMONT HUMAN SERVICES CENTER AT GLENDIVE AS A
RESIDENTIALFACILITY FORPERSONSWITHDEVELOPMENTALDISABILITIES; SETTING QUALIFICATIONS
FOR A PERSON TO BE COMMITTED TO A RESIDENTIAL FACILITY; AMENDING SECTIONS 53-1-202,
53-1-402,53-20-102,53-20-104,53-20-106,53-20-107,53-20-112,53-20-113,53-20-114,53-20-116,
53-20-118, 53-20-121, 53-20-125, 53-20-126, 53-20-127, 53-20-128, 53-20-129, 53-20-130,
53-20-133,53-20-146,53-20-161, AND 53-20-501, MCA; REPEALING SECTIONS 53-20-105,53-20-111,
AND 53-20-502, MCA, AND SECTION 27, CHAPTER 381, LAWS OF 1991; AND PROVIDING EFFECTIVE
DATES.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 53-1-202, MCA, is amended to read:

"53-1-202. Department of corrections and human services. (1) The following components are
included in the department of corrections and human services to carry out the purposes of the department:

(a) adult corrections services consisting of the following institutional components to incarcerate
and rehabilitate felons pursuant to Title 46, chapter 18:

(i} Montana state prison;

(i} the Montana women'’s correctional center; and

liii) appropriate community-based programs for the placement, supervision, and rehabilitation of
adult fefons who meet the criteria developed by the department for placement:

(A) in prerelease centers;

{8) under intensive supervision;

{C) under parole or probation pursuant to Title 46, chapter 23, part 2; or

{D} in other apprepriate programs;
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{b) mental health services consisting of the following institutional components for care and
treatment of the mentally ill pursuant to Titie 53, chapter 21:

(i) Montana state hospital;

(ii) Montana center for the aged; and

(iii) a community services component consisting of appropriate services for the care and treatment
of the mentally ill pursuant to Title 53, chapter 21, part 2;

(c) chemical dependency services consisting of appropriate detoxification, inpatient, intensive
outpatient, outpatient, prevention, education, and other necessary chemical dependency services pursuant
to Title 53, chapter 24,

{(d) institutional and residential components of the developmental disabilities system for those
developmentaty—disabled persons with developmental disabilities who require that care according to Title
53, chapter 20, consisting of:

4} the Montana developmental center—and

{il-Eastment-human-serviees-eenter; and

{e) veterans’ nursing homes for the nursing home and domiciliary care of honorably discharged
veterans as provided by law, consisting of:

(i) Montana veterans’ home; and

{ii} eastern Montana veterans’ home at Glendive.

{2) A state institution may not be moved, discontinued, or abandoned without prior consent of the

legislature.”

Section 2. Section 53-1-402, MCA, is amended to read:

"53-1-402. Residents subject to per diem and ancillary charges. (1) The department shatl assess
and collect per diem and ancillary charges for the care of residents in the following institutions:

{a) Montana state hospital;

(b} Montana developmental center;

{c} Montana veterans’ home;

{d) eastern Montana veterans’ home; and

(e) Montana center for the aged:

#)—Eastmonthuman-Servioes-aenter.
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(2) This section does not apply to the eastern Mentana veterans’ home if the department contracts

with a private vendor to operate the facility as provided for in 10-2-416."

Section 3. Section 53-20-102, MCA, is amended to read:

"53-20-102. {Femporary} Definitions. As used in this part, the following definitions apply:

(1) "Board” or "mental disabilities board of visitors" means the mental disabilities board of visitors
created by 2-15-211.

(2} "Community-based facilities” or "community-based services" inelugdes means those services

facilities and faeilities-whieh services that are available for the evaluation, treatment, and habilitation of the

develepmentally-disabled persons with developmental disabilities in a community setting-including-but-net

(3) "Court” means a district court of the state of Montana.

(4) “Peveloprmentally disabled~ "Developmental disabilities professional” means a licensed
psychologist, a licensed psychiatrist, or a person with a master’s degree in psychology, who:

{a)_has training and experience in_psychometric testing and evaluation;

{b) has experience in the field of developmental disabilities; and

is certified, as provided in 53-20-1086, by the department of social and rehabilitation services

and the department of corrections and human services.

(5] "Developmental disability” means suffering—Frem a disability that is attributable to mental

retardation, cerebral palsy, epilepsy, autism, or any other neurolegically handicapping condition closely
related to mental retardation and reqwirRg that requires treatment similar to that required by mentally

retarded individuals, #the A developmental disability is a disability that originated before the individual

attained age 18, that has continued or can be expected to continue indefinitely, and that constitutes a
substantial handicap of saeh the individual.

{B}{6) "Habilitation” means the process by which a person who is-develepmentaliy-disabled has
a developmental disability is assisted te-aequdire in acquiring and maiataiy majntaining those life skiils which
that enable him the person to cope more effectively with personal needs and the demands of his—ewn
persen-and the environment and te-raise in raising the level of his the person’s physical, mental, and social

efficiency. Habilitation includes but is not limited to formal, structured education and treatment.
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1 {8M7) "Individual treatment planning team” means the interdisciplinary team of persons involved
2  in and responsible for the habilitation of a percon-commitied-te resident a+esidentiat-fasility. The committed
3 persen resident is a member of the team.
4 +#(8) "Next of kin" includes but reed js not be limited to the spouse, parents, aduit children, and
5 adult brothers and sisters of a person.
6
7
8
9

10

1M

12

13

14

15

16 tb}—a-registered-nurse;—of

17 {e}—a professional program staff person for the residential facility who the department of corrections

18 and human services determines meets the professional requirements necessary for federal certification of
19 the facility.

20 {10} "Resident” means a person adamitted committed to a residential facility 'fGF—a—BG'HFGO—Gf
21 evalbation—treatmont—orhabilitation,

22 {11) "Residential facility" or "facility" means the Montana developmental center and the Eastmont
23 human services center.

24 {12) "Residential facility screening team” means a team of persons, appointed as provided in

25 53-20-133, who are responsible for screening a respondent to determine if the commitment of the

26 respondent to a residential facility is appropriate.

27 (13) "Respondent” means a person alleged in a petition filed pursuant to this part to be seriousiy
28 developmentally disabled and in need of developmentat disability services in_a residential facility.
29 (14) "Responsible person” means any a person willing and able to assume responsibility for a person

30 who is seriously developmentally disabled or alieged to be seriously developmentally disabled.
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1 {15) "Seriously developmentally disabled" means a person wha:

{a) is-developmentally-disabled has a developmental disability;

2
3 (b) is impaired in cognitive functioning; and
4
5

{c) has behaviors that pose an imminent risk of serious harm to self or others or self-help deficits

50 severe as to require total care or near total care and who because of those behaviors or deficits, cannot

be safely and effectively habilitated in community-based services. {Ferrinratos-Sepiembor301086-—see:
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Section 4. Section 53-20-102, MCA, is amended to read:
"53-20-102. remperary} Definitions. As used in this part, the following definitions apply:
(1) "Board" or "mental disabilities board of visitors" means the mental disabilities board of visitors

created by 2-15-211.

(2) "Community-based facilities” or “"community-based services” ireludes means those services

facilities and fasiities~whieh services that are available for the evaluation, treatment, and habilitation of the

developmentaty-diseblod persons with developmental disabilities in a community setting-iretuding-but-ret

{3) "Court" means a district court aof the state of Montana.

(4) “Doveloprantaly—disabled™ "Developmental disabilities professional” means a_licensed

psychologist, a licensed psychiatrist, or a person with a master’s degree in psychology, who:

(a} has training and experience in psychometric testing and evaluation;

(b) has experience in the field of developmental disabilities; and

{c} is certified, as provided in 53-20-108, by the department of social and rehabilitation services

and the department of corrections and human services.

(5) "Develgpmental disability” means sufferirg—frem a disability that is attributable to mental

retardation, cerebral palsy, epilepsy, autism, or any other neurologically handicapping condition closely

related to mental retardation and requiring that requires treatment similar to that required by mentally

retarded individuals, #the A developmental disability is a disability that originated before the individual

attained age 18, that has continued or can be expected to continue indefinitely, and that constitutes a
substantial handicap of suek the individual.

{b+{6) "Habilitation" means the process by which a person who is-develepmentaly-disabled has
a developmental disability is assisted te-aequife n acquiring and mairtair maintaining those life skiils whieh

that enable him the person to cope more effectively with personal needs and the demands of his-ewn
perserand the environment and te-+aise in raising the leve! of his the person’s physical, mental, and social
efficiency. Habilitation includes but is not limited to formal, structured education and treatment.

£6+(7) "Individual treatment planning team" means the interdisciplinary team of persons involved

in and responsible for the habilitation of a persen-eemmitted-te resident a-residentiatfacility. The committed

persen resident is a member of the team.
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£4(8) "Next of kin" includes but aeed is not ke limited to the spouse, parents, adult children, and

adult brothers and sisters of a person.

{e}—a professianal program staff person for the residential facility who the department of corrections

and human services determines meets the professional requirements necessary for federal certification of
the facility.

(10) "Resident” means a person admitted committed to a residential facility fer—a—ceurse—of

(11) "Residential facility” or "facility” means the Montana developmenta! center and-tho-Eastmont
RUFRaR-50RHEE5-CeRtEF.

{12} "Residential facility screening team" means a team of persons, appointed as provided in

53-20-133_who_are responsible for screening a respondent to determine if the commitment of the

respondent to a residential facility is appropriate.

{13) "Respondent” means a person alleged in a petition filed pursuant to this part to be serigusly
developmentally disabled and in need of developmental disabiiity services in_a residential facility.

(14) "Responsible person” means apy a person willing and able to assumae responsibility for a person
who is seriously deveiopmentally disabled or alleged to be seriously developmentally disabled.

{15) "Seripusly developmentally disabled"” means a person who:

{a) is—developrrentaliy-disabled has a developmental disability;

{b) is impaired in cognitive functioning; and

£ '8' s
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{c) has behaviors that pose an imminent risk of serious harm to self or others or self-help deficits

s severe as to require total care or near total care and who because of those behaviors or deficits, cannot

be safely and effectively habilitated in community-based services. {Fespinates-September30—1286—see-
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Section 5. Section 53-20-102, MCA, is amended to read;

N
©

"53-20-102. {Femperary} Definitions. As used in this part, the following definitions apply:

[ 74)
o

(1) "Board" or "mental disabilities board of visitors" means the mentaf disabilities board of visitors
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created by 2-15-211.
{2) "Community-based facilities" or "community-based services" ireludes means those servises

facilities and faeilities—whieh services that are available for the evaluation, treatment, and habilitation of the

doveloprentaliy-disabled persons with developmental disabilities in a community setting-ireluding but-net

{(3) "Court" means a district court of the state of Montana.

(4) = } “ "Developmental disabilities professional” means a licensed

psychologist, a licensed psychiatrist, or a person with a master’s degree in psychology, who:

(a) has training and experience in psychometric testing and evaluation;

{b) has experience in the field of developmental disabilities; and

{c) is certified, as provided in 53-20-106, by the department of social_and rehabilitation services

and the department of corrections and human services.

(5) "Developmental disability” means suffering—from a disability that is attributable to mental

retardation, cerebral palsy, epilepsy, autism, or any other neurclagically handicapping condition closely
related to mental retardation and requiring that requires treatment similar to that required by mentally

retarded individuals. #-+he A developmental disability is a disability that originated before the individual

attained age 18, that has continued or can be expected to continue indefinitely, and that constitutes a
substantial handicap of sueh the individual.

{63(6) "Habilitaticn” means the process by which a person who is-develepmentatly-disabled has
a developmental disability is assisted te-aequire in acquiring and mairtair maintaining those life skills whieh

that enable him the person to cope more effectively with personal needs and the demands of his-ewn
persen-and the environment and te—+aise in raising the level of his the persan’s physical, mental, and sacial
efficiency. Habilitation includes but is not limited to formal, structured education and treatment.

{6¥7] "Individual treatment planning team" means the interdisciplinary team of persons involved
in and responsible for the habilitation of a persereommitied-te resident atesidentiat-faeility. The eerrmitted
porsen resident is a member of the team.

448} "Next of kin" includes but reed is not be limited to the spouse, parents, adult children, and

adult brothers and sisters of a person.
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{e}—a professional program staff person for the residential facility who the department of corrections

and human services determines meets the professional requirements necessary for federal certification of
the facility.

{10) "Resident” means a person admitted committed to a residential facility fer—a—eeurse-of

(11) "Residential facility” or "facility” means the Montana developmentai center and-the-Eastrment
human-services—center.

(12) "Residential facility screening team” means a team of persons, appointed as provided in

53-20-133,_whg are responsible for screening a respondent to determine if the commitment of the

respondent to_a residential facility is appropriate.

(13] "Respondent” means a person alieged in a petition filed pursuant to this part to be seriously
developmentally disabled and in need of developmental disability services in_a residentiai facility.

{14] "Responsible person™ means any a person willing and able to assume responsibility for a person
who is seriously developmentally disabled or alleged to be gerigusly developmentally disabled.

{15] "Seriously developmentally disabled” means a person who:

(a} is—developmentally—disabled has a developmental disability:

(b} is impaired in cognitive functioning; and

(c) has behaviors that pose an imminent risk of serious harm to self or others or self-help deficits

50 severe as to reguire total care ernear-tetaleare and who because of those behaviors or deficits, cannot

be safely and effectively habilitated in community-based services, {Formirates-September30—1996——see:
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Section 6. Section 53-20-104, MCA, is amended to read:

N
)]

"53-20-104. Powers and duties of mental disabilities board of visitors. (1) The board is an

o]
-4

independent board of inquiry and review established to ensure that the treatment of all persons adraitted

]
co

committed to a residential facility is humane and decent and meets the requirements set forth in this part.

&)
w

{2} The board shall review all pians for experimental research or hazardous treatment proceduras

[#+]
o

involving persons aditted committed to a residential facility to ensure that the research project is humane

- 14 - HB 65
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and not unduly hazardous and that it complies with the principles of the statement on the use of human
subjects for research of the American association on mentai deficiency and with the principles for research
involving hurman subjects required by the United States department of health and human services. An
experimental research project involving persons admitted committed to a residential facility atfected by this
part may not be commenced unless it is approved by the mental disabilities board of visitors.

(3] The board shall investigate all cases of alleged mistreatment of a resident.

{4} The board shail at least annually inspect every residential facility that is providing a course of
residential habilitation and treatment to any person pursuant to this part. The board shall inspect the
physical plant, including residential, recreational, dining, and sanitary facilities. It shall visit all wards and
treatment or habilitation areas. The board shall inquire concerning all habilitation programs being
imptemented by the facility.

(5) The board shall inspect the file of each person admitted committed to a residentia!l facility
pursuant to this part to ensure that a habilitation plan exists and is being implemented. The board shall
inquire concerning all use of restraints, isolation, or other extraordinary measures.

{6) The board may assist a resident at a residential facility in resolving ary a grievance the resident
may have caoncerning the resident’s admission commitment or course of treatment and habilitation in the
facility.

(7) If the board believes that a facility is failing to comply with the provisions of this part in regard
1o its physical facilities or its treatment of amy a resident, it shall report its findings at once to the
superintendent of the facility and the director of the department of corrections and human services. If
appropriate, after waiting a reasonable time for a response from the superintendent or the director, the
board may notify the parents or guardian of the resident involved, the next of kin, if known, the responsible
person appointed by the court for the resident involved, and the district court that has jurisdiction over the
facility.

{8} The board shall report annually to the governor concerning the status of the residential facilities

and habilitation programs that it has inspected.”

Section 7. Section 53-20-106, MCA, is amended to read:
"53-20-106. Coertification of prefessional-persens developmental disabilities professionals. (1} The

A developmental disabilities professional must be certified by the department of social and rehabilitation

Z\\Q 15 - HB 65
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services and the department of corrections and human services shal—certiby—protessionralpersons—ier
purposes-of-this-part.

{2) The department of social and rehabilitation services and the department of corrections and
human services shall adopt rules governing the certification of pretessienalpersons developmental
disabilities professionals. The ruies must establish the appropriate combination of education, skills, and
experience necessary for certification and set forth qualifications developed by reference to recognized

national standards in the field of developmental disabilities."

Section 8. Section 53-20-107, MCA, is amended to read:

"53-20-107. Departmenttocompilelistof qualified visiters developmental disabilities professionals.

The department of corrections and human services shall compile and provide to each district court within

developmental

disabilities professionals who possess competencies in the evaluation and habilitation of persons with

Section 9. Section 53-20-112, MCA, is amended to read:
"53-20-112. Procedural rights. {1) A pe

faciity—er—to—any-hearng-held-pursuant—te—thispart respondent has all the rights accorded to a person

subject to involuntary commitment proceedings under the laws of this state relating to involuntary

commitment of the seriously mentally ill, as provided in 53-21-115 through 53-21-118.

{2} In addition, the parents or guardian of a

ard-r-reed-of-developmental-disabilities—serviees respondent have the right to:

(a) be present at any hearing held pursuant to this part;

{b}) be represented by counsel in any hearing;

{c) offer evidence and cross-examine witnesses in any hearing: and

{d) have the respondent examined by a professional persem of their choice when sueh a
professional petse#r is reasonably available, unless the person so chosen is ohjected to by the respondent

or by a responsible person appointed by the court.”

,@/ -16 - HB 65
Montana Leglslatlve Council



54th Legislature HB0065.01

—_

o W U N O W N

Section 10. Section 53-20-113, MCA, is amended to read:

"53-20-113. Waiver of rights. (1) A persen respondent may waive his the respondent’s procedural

rights provided that the waiver is knawingly and intentionally made.
{2) The right to counsel in a hearing held pursuant to 53-20-125 may not be waived.
{3) The right to habilitation provided for in this part may not be waived.

24} Ap

eeurse-of-habilitation respondent may knowingly and intentionally waive his the respondent’s rights only

with the concurrence of the persan’s respondent’s counsel, if any, or, if ke the respondent has no counsel,

his the respondent’s parents, guardian, or other responsible person appointed by the court,

Section 11. Section 53-20-114, MCA, is amended to read:
"§3-20-114. Appointment of responsible person. Whenever—in-aay [1) In_a proceeding under this

part, the court believes shall appoint a responsible person to protect the interests of the respondent if the -

court determines:

{a) that a conflict of interest may exist between a-perser—whe—is—developmentally—disabled-or

i6 the respondent and the respondent’s parents or guardian;

(b} that the parents or guardian are unable to protect the interests of sueh-persen the respondent;

or

{c} whonoverthera—is that the respondent has no parent or guardian—the-eeurt-shal-appointa

Z\(\ 17- HB 65
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{2) The responsible person may not be an employee of a residential facility.

{3) Only one person shat-at-any-ere-tine may be the responsible person within the meaning of this
part.

{4) In appointing a responsible person, the court shall consider the preference of the respondent
er—pattert, The court may at any time, for good cause shown, change its designation of who is the
responsible person.

{5) The appointment of the responsible person must terminate at the time of the resident’s
discharge from the residential facility. Hewever—the The appointment of the responsible person skalt may

not terminate during any period of conditional release from the facility.”

Section 12. Section 53-20-116, MCA, is amended to read:
"53-20-116. Professionalperson-te-attend Residential facility screening team member -- testimony

at hearing. In ary a hearing held pursuant to this part, a member of the residential facility screening team

erass-oxamination may be required to testify with regard to a determination made by the residential facility

screening team.”

Section 13. Section 53-20-118, MCA, is amended to read:

"63-20-118. Venue for hearing.{1) Hearings held pursuant to this part shall must be heid in the
district court for the district where in which the respondent resides—exeept-that-attho-roquestof-any-party

facility is located to which the respondent is or is to be committed,

12) The cost of any hearing held pursuant to this part skall must be borne by the county where the

respondent resides.”

Saction 14. Section 53-20-121, MCA, is amended to read:
"53-20-121. Petition for involuntary treatment -- contents of. (1) ARy A person who believes that

there is a person who is sericusly develoomentally disabled and in need of plaeerentin commitment to a
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residential facility may request the county attorney to file a petition alleging that the person is seriousiy
developmentally disabled and in need of plasement+n commitment to a residential facility.

(2} The petition must contain:

(a) the name and address of the person requesting the petition and the# the person’s interest in
the case;

(b} the name and address of the respondent;

{c) the name and address of the parents or guardian of the respondent and of any other person
believed to be legally responsible for the care, support, and maintenance of the respondent;

{d) the name and address of the respondent’s next of kin, to the extent known;

(e} the name and address of any person who the county attorney believes might be willing and able
to be appointed as a responsible person; and

(f) a statement of the rights of the respondent and his the respondent’s parents or guardian that

must be in conspicuous print and identified by a suitable heading.

(3) A copy of the petition must be sent to the residential facility screening team.”

Section 15. Section 53-20-125, MCA, is amended to read:

"53-20-125. Outcome of screening -- recommendation for treatment-at commitment to residential

facility -- hearing. (1) A person may be committed to a residential facility only if the person:

{a] is 1B years of age or older; and

(b) is determined to be seriously developmentally disabled and in need of commitment to a

residential facility by the residential screening team, as provided in 53-20-133, and by a court, as provided

in 53-20-129 or in this section.
{2) If as a result of the screening required by 53-20-133 the residential facility screening team

concludes that the persen respondent who has been evaluated is seriously developmentaliy disabled and

recommends that the respondent be comnitted to a residential facility for treatment and habilitation w2
residential-facitty on an extended basis, the team shall file its written recommendation and report with the

court

. The report skalt must include the factual basis for the

recommendation and shalk must describe any tests or evaluation devices that have been empioyed in

evaluating the patient respondent.
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{3) At the request of the respondent, ks the respondent’s parents or guardian, or the responsible

person, the court shail appoint counsel for the respondent. If the parents {orguardiant are indigent and if

they request it or_if a guardian js indigent and requests it, the court shall appoint counsel for the parents

or guardian.

{4) Notice of the recammandation determination of the residential facility screening team must be

mailed or delivered to:
{a} the respondent—his;

(b) the respondent’s parents ¢, cuardian; or next of kin, if known;

{c] the responsible person-pext-etkin—Hkrown;;

(d) the respondent’s advocate, if any;

{e) the county attorney;

{f} the residential facility: and

{g) the attorney for the respondent, if anys; and

() _the attorney for the parents or guardian, if any.

(5) The respondent, his the respondent’s parents or guardian, the responsible person, th

respondent’s advocate, if any, or the attorney for any party may request that a hearing be held on the

recommendation of the residential facility screening team. ¥-a-hearrg-isreguested—the-courtshal-mailor

{6) Notice of the hearing must be maned or delivered to each of the parties listed at-the-beginning
otthis In subsection (b}.

{7} The hearing must be held before the court without jury. The rules of civil procedure must apply.

{83{8) If the court finds that the respondent is seriously developmentally disabled and in_need of

commitment to aresidential facility, it shall order the respondent admitted committed to a residential facility
for an extended course of freatment and habilitation. If the ccurt finds that the respondent is

developrrontally-disabled has a developmental disability but is not seriously developmentally disabied, it

shall dismiss the petition and refer the respondent to the department of social and rehabilitation services
to be considered for placement in community-based services according to 53-20-209. If the court finds that

the respondent is-ret-developrrantaliy-disabled does not have a developmental disabijlity or is not in need

of developmenta!l disabiiity services, it shall dismiss the petition.

- 20 - HB 65
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+4{9) If none of the parties notified of the recommendation request a hearing, the court may issue

an order awthorzRrg-the-perseon-to-be—admitted for the commitment of the respondent to the residential

facility for an extended period of treatment and habilitation or the court may initiate its own inquiry as to
whether the order should be granted.

{10) The court may refuse to authorize admisster commitment of a persesn respondent to a
residential facility for an extended period of treatment and habilitation if adrissier commitment is not in
the best interests of the petsen respondent.

{11) An order for commitment must be accompanied by findings of fact.

(12) A court arder entered in a proceeding under this part must be provided to the residential facility

screening team.”

Section 16. Section 53-20-126, MCA, is amended to read:

"53-20-126. Maximum period of admissienr commitment to residential facility. {1}-Ne-person-shall

2+ The court order approving the admission commitment shalt must specify the maximum period

of time far which the person is admitted committed to the residential facility. vre-case-shalt

this The maximum period may not exceed 1 year.”

Section 17. Section 53-20-127, MCA, is amended to read:

"53-20-127. Transfer to another residential facility -- release to community-based alternative --
hearing. (1) If, at any time during the period for which a persen resident is admitted committed to a
residential facility for an extended period of habilitation and treatment, the qualified mental retardation
professional ineharge-of responsible for the resident resident’s habilitation decides that the persen resident
no longer requires placement in a residential facility and that there exist sufficient community-based
alternatives to provide adequate treatment and habilitation for the resident and adequate protection of the

life and physical safety of the resident and others erthat-it-is-ir-the-bestinterosts-oi-the—residentthat-he

ity, then—-he the qualified mental retardation professional may

.21 - HB 65
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release the resident to the community-based alternative etransierthe—+residentto-the-otherresidential
e I '5 : ling,

(2) rotise Notice of the proposed release ertrensfer must be sent at least 15 days prior to the date

of release to:
{a) the resident;-his;

(b} the resident’s parents or guardians;

{c) the attorney who most recently represented the resident, if any;;
(d) the responsible person appoint=d by the court, if any—ard,

{e] the resident’s advocate, if any; and

(1} the court that ordered the admissien comirutment. H-the—resident—has-beerfoupd-unfitto

{a}(3) If any-ei-the-parties—se a party that was notified objects to the release ertransfer, they the

party may petition the court for a hearing to determine whether the release e~transfer should be allowed.
The hearing must comply with the procedures set forth in 53-20-125. The court may on its own initiative
inquire concerning the propriety of the release ertranster.

4] MNething—r—this—subseection{H—prevents—the-transferosf-a A resident may he transferred

without the notice provided in subsection {2} to a hospital or other medical facility for necessary medical

treatment or emergerey-transfer-of-a+esident to a mental health facitity for emergency treatment provided

that the emergency transfer complies with the statutory requirements for emergency detention of the

mentally ill. Within 24 hours of an emergency medical or psychiatric transfer, notice must be given to the
parents ar guardian of the resident, the responsible person appointed by the court, if any, and the court.

+2H5) if a person is admitted committed to a residential facility for an extended course of
habilitation without a hearing and if subsequent to adsission commitment one of the parties who could
have requested a hearing learns that an alternative course of treatment is available that is more suitable to
the needs of the resident, the party may request the qualified mental retardation professional in-charge-of

responsible for the resident resident’s habilitation to release the resident to the alternative if it is a

community-based alternative ertransfer-tho-rosident-to-tho-alternative-if-itis-aresidential-alternative. Anay

wansfer-of A release must comply with the requirements of subseetion subsections (1) through {4). If the
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qualified mental retardation professional in charge of the resident refuses to autharize the release o¢
transfer, then the party may petition the court for a hearing to determine whether the present-residentiat

altermative resident’s commitment should be continued. The hearing must comply with the procedures set

forth in 53-20-125."

Section 18. Section 53-20-128, MCA, is amended to read:

“53-20-128. Extension-of-admission-period—hearing Recommitment. (1) If the qualified mental
retardation professional ir-eherge-oi-tho-resident responsible for a resident’s habilitation determines that

resident continues to be seriously developmentally disabled and in need of commitment to a residential

facility beyond the term of the current commitment order, the qualified mental retardation professional shall

request that a petition for recommitment be filed.

{2} A petition for recommitment must be filed with the district court before the end of the current

period of commitment.

(3)__The recommendation_of the qualified mental retardation professional must be presented in a

written report that inciudes a summary of the current habilitation plan for the resident.

{4} The resident must be screened in accordance with 53-20-133 by the residential facility

screening team.

{5) Copies of the petition for recommitment and the report of the qualified mental retardation

professional must be sent to:

a) the court that issued the current order;

{b} the residential screening team:

(c) the resident;

(d) the resident’s parents or guardian or next of kin, if any;

-23. HB 65
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(e} the attorney who maost recently represented the resident, if any;

(fI the responsible person appointed by the court, if any; and
{g} the resident’'s advocate, if any.

(B) If the residential facility screening team recommends that the resident be recommitted, the court

may enter an order for recommitment without hearing unless a person notified as provided in subsection

{B) reguests that _a hearing be held or the court determines that it would be in the best interest of the

resident to hold a hearing.
+2H7) If ary-persen—so-notifiedroquests the court sets a hearing, the court shall set-atime—and
place—for—the—hearihg—and—shal—ailerdeliver provide notice to all of the persons infermed—efthe

neoraRenRd o0 no-hba na—myqaet- ba-cond ntod o tho o anoo A - B an b O) = hoo o0 v
o B o o 20

faeility-ortransior-of-the-resident-to-a-differentresidentialdacility: notified pursuant to subsection (5).

{8) A court may order a resident’s recommitment 1o a residential facility if the court determines that

the resident continues to be seriously developmentally disabled and in need of continued commitment to

the residential facility. If the court finds that the resident is still in need of developmental disabilities

services but does not require #reatment+a commitment 1o a residential facility or if all parties are willing for
the resident to participate in a community-based program of habilitation, it shall refer the respendent
resident to the department ot social and rehabilitation services to be considered for placement in |
community-based services according to 53-20-209. If the persen resident is placed in community-based
services or if the need for developmental cisabiiities services no longer exists, the court shall dismiss the
petition. The

{9] The court may not order eeatinvatien-ef-adrissien recommitment to a residential facility that

does not have an individualized habilitation plan for the resident. in-its-order—the-sourt-shal-make-findings
(s hichui or-is-t L

(10} At a hearing, the Fhe court may er-its—ewa—initiative inquire concerning the suitability of

continuing an-adfnssien a resident’s commitment to a residential facility."”

Section 19. Section 53-20-129, MCA, is amended to read:

"53-20-129. Emergency admission and commitment. (1] A prefessienalporsenay-admita person

believed to be seriously developmentally disabled te may be admitted in a residential facility on an

&/ .24 .- HB 65
Montana Leglisiative Council



b4th Legislature HB0085.01

-

O © 0 N ;> g s W N

21

22
23
24
25
26
27
28
29
30

emergency basis when necessary to protect the person or others from death or serious bodily harm,

(2) _An emergency admission to a residential facility may be initiated only by a developmental

disabilities professional.

(3) _An emergency admission may not proceed unless the residential facility and the department

of social and rehabilitation _services are qiven reasonable notice of the need for placement by the

developmental disabilities professional responsible for emergency admission.

(4} A petition as—set-out-in-bd—20-123—-eand-6d4-20326 for emergency commitment must be filed

on the next judicial day after an emergency admission by the county attorney of the county where the

person resides. H-e-petition-s—filedthe

{5)_The residential facility screening team shall report back to the court on the fifth seventh judicial

day following the filing of the petition for emergency commitment.

(6) Once a-petition-is—fied the report of the residential facility screening team is received by the

court, continued detertion placement in the residential facility may be-alewed-erly-en not continue without

an order of the court for emergency cammitment,

(7) A court may order an emergency commitment only when the court determines that the

emergency commitment is necessary to protect the respondent or others from death or serious bodily harm.

H-Re-case-Fay—ah

(8] An order for emergency commitment may be entered without a hearing before the court, if the

court finds that the record supports the order.

(9) An emergency admissionr commitment to a residential facility may not continue for tonger than

30 days withoutsubsequent-preceedings after placement in the residential facility unless a petition for an

extended commitment to the residential facility has been filed before the court.

{10} The residential facility screening team may recommend that the respondent under a petition

for emergency commitment be committed by court order to the residential facility on an extended basis."

Section 20. Section 53-20-130, MCA, is amended to read:

"53-20-130. Patient transfers from mental health facilities. If aRy a person is a patient in a mental
health facility and the professional person, as defined in 53-21-102, in charge of the patient determines that
the patient is suffering from a developmental disability rather than mental illness and should more properly

be admitted committed to a residential facility or an appropriate less restrictive alternative, thes the

- 25 - HB 85
Montana Legislative council



B4th Legislature HBO065.01

o SN ¢~ TR« » TR NN I o >N © & [N S &% TR 6 B

N S G S ¥
N N s W

19
20
21
22
23
24
25
26
27
28
29
30

professional person shall commence proceedings to effect sueh-admissieon a commitment, consistent with

the procedures set forth in this part for adimissiens commitments generally.”

Section 21. Section 53-20-133, MCA, is amended to read:
"53-20-133. Residential facility screening team -- referrat by court -- membership -- rules. {1) When

the district court eensiders—a-persen receives a petition for commitment to a residential facility under this

part, the court_prior to proceeding, shall refer the persen respondent tao the residential facility screening
team for screening to determine whether placement and habilitation in a residential facility are appropriate

for the persen respondent.

{2) A court may not commit a persen respoendent to a residential facility under 53-20-125,

53-20-128, or 53-20-129 unless the residential facility screening team determines that placement and
habilitation in a residential facility are appropriate for the petser respondent.

{3} The residential facility screening team may not determine that placement and habilitation in a
residential facility are appropriate on_an extended basis unless the residential facility screening team
determines that the persen respondent is seriously developmentally disabled.

(4) The residential facility screening team shall provide the court and the county attarney with the
social and placement information relied upon by the residential facility screening team in making its
determination.

{5) For purposes of this part, the department of social and rehabilitation services and the
department of corrections and human services shail adopt rules providing for the membership and terms
of the members of the residential facility screening team and setting forth the criteria and procedures to

govern the determinations made by the residential facility screening team."”

Section 22. Section 53-20-146, MCA, is amended to read:

"63-20-146. Right not to be subjected to certain treatment procedures. {1) Residents of a
residential facility have a right not to be subjected to amy unusual or hazardous treatment procedures
without the express and informed consent of the resident, if the resident is able to give consent, and of kis
the resident's parents or guardian or the responsible person appointed by the court after opportunities for

consultation with independent specialists and legal counsel. Sueh-propesed Proposed procedures must first

have been reviewed and approved by the mental disabilities board of visitors before consent is sought.
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(2} Physical restraint may be employed only when absolutely necessary to protect the resicent from
injury te-himseH or to prevent injury to others. Mechanical supports used to achieve proper body position
and balance that are ordered by a physician are not considered a physical restraint. Restraint may not be
employed as punishment, for the convenience of staff, or as a substitute for a habilitation program.
Restraint may be applied only if alternative techniques have failed and only if the restraint imposes the least
possible restriction consistent with its purpose. Use of restraints may be authorized by a physician, a

developmental disabilities professional persen, or a qualified mental retardation professional. Orders for

restraints must be in writing and may not be in force for longer than 12 hours. Whenever physical restraint
is ordered, suitable provision must be made for the comfort and physical needs of the persen resident
restrained.

{3} Seclusion, defined as the placement of a resident alone in a locked room for nontherapeutic
purposes, may not be employed. Legitimate "time out” procedures may be utiized used under close and
direct professional supervision as a technique in behavior-shaping programs.

(4) Behavior modification programs invoiving the use of noxious or aversive stimuli must be
reviewed and approved by the mental disabilities board of visitors and may be conducted only with the
express and informed consent of the affected resident, if the resident is able to give consent, and of his
the resident’s parents or guardian or the responsible person appointed by the court after opportunities for
consultation with independent specialists and with legal counsel. Sdebh These behavior maodification
programs may be conducted only under the supervision of and in the presence of a qualified mental
retardation professional who has had proper training ir-sueh-techrigues.

(5) A resident may not be subjected to a behavior modification program that attempts to extinguish
sccially appropriate behavior or to develop new behavior patterns when sueh the behavior modifications
serve only institutional convenience.

{6) Electric shock devices are considered a research technique for the purpose of this part. Sueh
Electric shock devices may be used only in extraordinary circumstances to prevent self-mutilation leading
to repeated and possibly permanent physical damage to the resident and only after alternative techniques
have failed. The use of sueh electric shock devices is subject to the conditions prescribed by this part for
experimental research generally and may be used only under the direct and specific order of a physician

and the superintendent of the residential facility.”
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Section 23. Section 53-20-161, MCA, is amended to read:

"53-20-161. Maintenance of records. {1} Complete records for each resident must be maintained
and must be readily available to persons who are directly involved with the particular resident and to the
mental disabilities board of visitors. All information contained in a resident’s recards must be considered
privileged and confidential. The parents or guardian, the responsible person appointed by the court, and any
person properly authorized in writing by the resident, if the resident is capable of giving informed consent,
or by ks the resident’s parents or guardian or the responsible person must be permitted access to the
resident’s records. Information may not be released from the records of a resident or former resident of the
residential facility unless the release of the information has been properly authorized in writing by:

{a) the court;

{b) the resident or former resident if ke the resident is over the age of majority and is capaple of
giving informed consent;

{c) the parents cor guardian in charge of a resident under the age of 12;

{d) the parents or guardian in charge of a resident over the age of 12 but under the age of majority
and the resident if the resident is capable of giving informed consent;

(e) the guardian of a resident over the age of majority who is incapable of giving informed consent;

{f) the superintendent of the residential facility ar his the superintendent’s designee as custodian
of aresident over the age of majority who is incapable of giving informed consent and for whom no legal
guardian has heen appointed;

{g)} the superintendent of the residential facility or his the superintendent’s designee as custodian

of a resident under the age of majority for whom there is no parent or legal guardian; or

(h} the superintendent of the residential facility or his the superintendent’s designee as custodian
of a resident of that facility whenever release is required by federal or state law or department of social and

rehabilitation services rules.

(2) Information may not be released by a superintendent or kis the superintendent’s designee as

set forth in subsection (1){f), (1){g), or {1)(h} less than 15 days after sending notice of the proposed release
of information to the resident, his the resident’s parents or guardian, the attorney who most recently

represented the resident, if any, the responsible person appointed by the court, if any, the resident’s

advocate, if any, and the court that ordered the admission. If any of the parties so notified objects to the

release of information, they may petition the court for a hearing to determine whether the release of
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information should be allowed. Information may not be released pursuant to subsection {(1)(f), (1){g), or
{1){h) unless it is released to further some legitimate need of the resident or to accomplish a legitimate
purpose of the facility that is not inconsistent with the needs and rights of the resident. Information may

not be released pursuant to these-subseetions subsection {1){f), (1){g), or (1){h) except in accordance with

written policies consistent with the requirements of this part adopted by the facility. Persons receiving
notice of a proposed release of information shal must also receive a copy of the written policy of the
facility governing release of information.

{3) These records must include:

{a) identification data, including the resident’s legal status;

{b} the resident’s history, including but not limited to:

{iy family data, educational background, and employment record;

{ii} prior medical history, both physical and mental, including prior institutionalization;

(c) the resident’s grievances, if any;

(d} an inventory of the resident’s life skills, including mode of communication;

(e} arecord of each physical examination that describes the results of the examination;

{f) a copy of the individual habilitation plan and any modifications therete to_the plan and an
appropriate summary that-wit to guide and assist the resident care workers in implementing the resident’s
pregram habilitation plan;

(g) the findings made in monthly reviews of the habilitation plan, whish—findirgs—mustinelude
including an analysis of the successes and failures of the habilitation program and dieet whatever
modifications are necessary;

(h) a copy of the postinstitutionalization plan that includes a statement of services needed in the
community and any rmodifications therete to the postinstitutionalization plan and a summary of the steps
that have been taken to implement that plan;

(i} a medication history and status;

(i) asummary of each significant contact by a qualified mental retardation professional perser with
a resident;

(k) a summary of the resident’s response to kis the resident’s habilitation plan, prepared by a
qualified mental retardation professional involved in the resident’s habilitation and recorded at least monthly.

Wherever possible, suah the response must be scientifically documented,
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() a monthly summary of the extent and nature of the resident’s work activities and the effect of
the activity upon the resident’s progress in the habilitation plan;

{(m) a signed order by a qualified mental retardation professional-prefessienal-persen; or physician
for any physical restraints;

(n) a description of any extraordinary incident or accident in the facility involving the resident, to
be entered by a staff member noting personal knowledge of the incident or accident or other source of
information, including any reports of investigations of the resident’s mistreatment;

{0} a summary of family visits and contacts;

{p} a summary of attendance and leaves from the facility;

{q) arecord of any seizuress; illnessess; injuries;—anrd treatments thereef of seizures, illnesses, and

injuries; and immunizations.”

Section 24, Section 53-20-501, MCA, is amended to read:

"53-20-5017. Primary function of Montana developmental center and—Eastmont-human—servioes
eenter, The primary functions of the Montana developmental center and-the-Eastment-human—serices
eenter are the care, treatment, training, education, and necessary medical treatment of rrentallyretarded

persons who have been determined to be sericusly developmentally disabled.”

NEW SECTION. Section 25. Repealer. Sections 53-20-105, 53-20-111, 53-20-5602, MCA, and

Section 27, Chapter 381, Laws of 1991, are repealed.

NEW SECTION. Section 26. Phrase change -- directions to code commissioner. Wherever a

reference to a person who is developmentally disabled or to a developmentally disabled person appears in
the Montana Code Annotated or in legislation enacted by the 1995 legislature, the code commissioner is
directed to change the reference to a person with developmental disabilities. The phrase "seriously

developmentally disabled” should remain.

NEW SECTION. Section 27. Effective dates. (1) [Sections 3, 6 through 23, 25, 26, and this

section] are effective on passage and approval.

(2) [Sections 1, 2, 4, and 24] are effective January 1, 1997.

Montana Legisiative councll



54th Legislature HB0065.01

1 (3) [Section 5] is effective January 1, 1998.
2 -END-
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STATE OF MONTANA - FISCAL NOTE

Fiscal Note for HBOQO6ES, as introduced

DESCRIPTION OF PRCPOSED LEGISLATION:

A bill to generally revise the laws governing commitment to residential facilities for
people who are developmentally disabled, to discontinue the function of the Eastmont Human
Services Center (EHSC) at Glendive, and to set qualifications for a person to be committed
to a residential facility.

ASSUMPTIONS :

1. The Executive Budget contains new proposals, which recommend the closure of
the Eastmont Human Services Center (EHSC) and expansion of community services
to serve develcpmentally disabled {(DD) clients, and which are summarized in
assumptions three through 16 below.

2. The Executive Budget present law base maintains the operation of EHSC through
the end of the 1997 biennium. The present law base contains operating expenses
for one new group heme (available starting FY95) in FY396 and startup costs and
operating for two new grcup homes in FY97. These would allow community
placements toc keep the Montana Development Center {(MDC) population below 110
clients and EHSC at 50. Medicaid certification for MDC is jeopardized if the
population exceeds 110 clients.

3. EHSC would close January 1, 1597, and clients would be moved to community-
based services. The Executive Budget reflects six months savings in FY97
under new proposals.

4. Separate new proposals are included in the Executive Budget under the Department of
Corrections and Human Services (DCHS), the Department of Social and Rehabilitation
Sexrvices (SRS), and the Department of Family Services (DFS) to reflect the
implementation of this bill. This fiscal note primarily details the difference from
the present law base as a result of thie bill.

5. Services will be provided in several smaller group homes or individualized supported
living arrangements rather than in one larger residential facility. A variety of
work\day service options will be available. The closure of EHSC will reguire the
movement of approximately 48 clients to community group homes. Eight, 6 person,
intensive community group homes would be added in the 1997 biennium to provide for
thege clients.

6. Group homes will be available in the following schedule: three in August 1996; three
in September 1996 and two in October 1996.
7. Start-up costg are $80,000 general fund per group home. There is budgeted in SRS

$640,000 general fund in FY%6 for eight group homes, including the purchase and
equipping of the group homes, and a net $2,458,849 in FY97 comprised of $818,133
general fund and 31,640,716 federal special revenue. The annual cost of group home
operation is $342,130 in FY96. Of this amount, $330,130 is funded at the Medicaid
match rate and is estimated to increase 3% per year. BAn additional $12,000 of
general fund is used each year for operating each group home.

8. The Medicaid match rate (FMAP) is budgeted as follows: actual FY95 = 29.13%
general fund and 70.87% federal special revenue; actual FY%¢ = 30.26% GF and
69.74% FSR; estimated FY97 = 31.00% GF and 69.00% FSR.

9. There is a Vocational Program expansion new proposal in DCHS, which contains
2.25 FTE and $56,448 in FY96 and $55,624 in FY97 to maintain the program
required for Medicaid certification of EHSC.

10. 2 3% inflation factor is applied to EHSC budgets for FY97, FY398, and FY39,
consistent with inflation in community programs.

11. Included in operating costs for EHSC in FY37 is $2,000 per FTE for an Employee
Transition Assistance program for a total of $210,240, including vacation and
sick leave payouts. The net reducticn of state employees in DCHS would be
52.57 FTE in FY97.

12. There is private revenue shown in the DCHS FY94 base that comes from third-
party recovery of cogtes and is deposited to the general fund, but which would
be eliminated for a general fund loss of $106,815 in FY97 and about $212,000
on an annualized basis.

(continued)
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{continued)

13. Federal legislation would require Medicaid to rebase FY96 and FY$97
costs at EHSC during shutdown.

14, The cost of DD Case Management is $170 per person per month and is funded at the
Medicaid match rate. These amounts are included in the operating costs outlined
in number 7 above.

15. The DFS cost for state Supplemental Security Income program (SSI) will
be %94 per month per client funded by general fund and held constant
over the years. The amount budgeted in new proposals is $45,872 in
FY97. Clients previcusly served at EHSC will become eligible for SSI
when moved to community services.

16. In summary, these new proposals already contained in the Executive Budget in all
three state agencies result in a general fund cost of $630,500 in FY96 and a
general fund savings of $774,470 in FY97.

17. An additicnal $100,000 general fund cost needs to be budgeted to provide a staff

retention incentive program in order tc maintain Medicaid certification at EHSC
until closure. Loss of Medicaid certification would result in loss of revenue
to the general fund of approximately $208,334 per month.

FISCAT, IMPACT:

The only figcal impact from this bill not already reflected in the executive budget is an
additional $100,000 general fund cost in FY97 for the retention incentive program
discussed in number 17 above. The total net impact during the 1997 biennium is a $43,970
general fund savings.

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION:

1. Disposition of the physical property at EHSC could have one or more of the following

effecta:

o} Income to the state from the sale of the physical property, based on PAMS
valuation, would be $1,988,966.

0 Income from leasing the physical property at EHSC would be $156,715 (based upon
43,303 sqg. ft. at EHSC x $4.90 provided by Dept. of Administration, General
Services = $212,185 less $55,470 utilities based upon FYE94 SBAS for EHSC).

o Cost to the state of maintaining the physical property if EHSC is neither

s0ld or leased would be $75,470 (utility costs of $55,470 + $20,000 for a
contracted custodian).

2. Additiocnal community services would be developed in the 19959 biennium and two
intensive group homes serving s8ix persons each would be available in July, 1998,

3. Not including any assumptione regarding the disposition of the EHSC physical property,
the general fund savings will be as follows:

FY98 FYS9
Difference Difference
DCHS (1,098,138) (1,133,071)
SRS 994,938 1,020,995
DFS 54,144 54,144
Total General Fund Savings (49, 054) {57,932)



STATE OF MONTANA - FISCAI NOTE

Revised Fiscal Note for HB0065, as introduced

DESCRIPTICN OF PROPOSED LEGISLATION:

A bill to generally revise the laws governing commitment to residential facilities for
pecple who are developmentally disabled, to discontinue the function of the Eastmont Human
Services Center (EHSC) at Glendive, and to set qualifications for a person tc be committed
to a residential facility.

ASSUMPTIONS :

1. The Executive Budget contains new proposals, which recommend the closure of
the Eastment Human Services Center (EHSC) and expansion of community services
te serve developmentally disabled (DD) c¢lients, and which are summarized in
assumptions three through 16 below.

2. The Executive Budget present law base maintainsg the cperation of EHSC through
the end of the 1997 biennium. The present law base contains operating expenses
for one new group home {(available starting FY95) in FY96 and startup costs and
operating for two new group homes in FY97. These would allow community
placements to keep the Montana Development Center (MDC) populaticn below 110
clients and EHSC at 50. Medicaid certification for MDC is jeopardized if the
population exceeds 110 clients.

3. EHSC would close January 1, 1997, and clients would be moved to community-
based services. The Executive Budget reflects six months savings in FY97
under new proposals.

4. Separate new propcsals are included in the Executive Budget under the Department of
Corrections and Human Services (DCHS), the Department of Social and Rehabilitation
Services (SRS), and the Department of Family Services (DFS) to reflect the
implementation of this bill. This fiscal note primarily details the difference from
the present law base as a result of this bill.

5. Services will be provided in several smaller group hcmes or individualized supported
living arrangements rather than in one larger residential facility. A variety of
work\day service options will be available. The closure of EHSC will require the
movement of approximately 48 clients to community group homes. Eight, 6 person,
intengive community group homes would be added in the 1997 biennium to provide for
these clients.

. Group homes will be available in the following schedule: three in August 1996; three
in September 1996 and two in October 1996.
7. Start-up costs are $80,000 general fund per group home. There is budgeted in SRS

$640,000 general fund in FYS6 for eight group homes, including the purchase and
equipping cf the group homes, and a net $2,458,849 in FY97 comprised of $818,133
general fund and $1,640,716 federal gpecial revenue. The annual cost of group home
operation is $342,130 in FY%6. Of this amount, $330,130 is funded at the Medicaid
match rate and is estimated to increase 3% per year. An additional $12,000 of
general fund is used each year for operating each group home.

8. The Medicaid match rate (FMAP) is budgeted as follows: actual FY95 = 29.13%
general fund and 70.87% federal special revenue; actual FY96 = 30.26% GF and
69.74% FSR; estimated FY97 = 31.,00% GF and 65.,00% FSR.

9. There is a Vocatiocnal Program expansion new proposal in DCHS, which contains
2.25 FTE and $56,448 in FY96 and 555,624 in FY97 to maintain the program
required for Medicaid certification of EHSC.

10. A 3% inflation factor is applied to EHSC budgets for FY97, FY98, and FY99,
consistent with inflation in community programs.

11. Included in cperating costs for EHSC in FY97 is $2,000 per FTE for an Employee
Transition Assigtance program for a total of $210,240, including vacation and
gick leave payouts. The net reduction of state employees in DCHS would be
52.57 FTE in FY97.

12. There is private revenue shown in the DCHS FY34 base that comes from third-
party recovery of costs and is depcgited to the general fund, but which would
be eliminated for a general fund loss of $106,815 in FY27 and about $212,000
on an annualized basis.

{continued)
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DAVE LEWIS, BUDGET DIRECTOR DATE JEANEYTE MCKEE, PRIMARY SPONSOR DATE
Office of Budget and Program Planning

Revised Fiscal Notg for HBO065, as introduced
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(continued)

13. Federal legislation would require Medicaid to rebase FY96 and FY97
costs at EHSC during shutdown.

14, The cost of DD Cage Management is $170 per person per month and is funded at the
Medicaid match rate. These amounts are included in the operating costs cutlined
in number 7 above.

15. The DFS cost for state Supplemental Security Income program (SSI) will
be $94 per month per client funded by general fund and held constant
over the years. The amount budgeted in new proposals is $45,872 in
FY27. Clients previously served at EHSC will become eligible for SSI
when moved to community services.

16. In summary, these new proposals already contained in the Executive Budget in all
three state agencies result in a general fund cost of $630,500 in FY96 and
$616,720 in FYS7.

17. An additional $100,000 general fund cost needs to be budgeted to provide a staff

retention incentive program in order to maintain Medicaid certification at EHSC
until closure. Loss of Medicaid certification would result in loss of revenue
to the general fund of approximately $208,334 per month.

FISCAL IMPACT:

The only fiscal impact from this bill not already reflected in the executive budget is an
additicnal $100,000 general fund cost in FYS7 for the retention incentive program
discussed in number 17 above. The total net impact during the 1997 biennium is a
§1,347,220 general fund cost,

LONG-RANGE EFFECTS OF PROPQSED LEGISLATION:

1. Disposition of the physical property at EHSC could have one or more of the following

effects:

o Income to the state from the sale of the physical property, based on PAMS
valuation, would be $1,988,966.

o] Income from leasing the physical property at EHSC would be $156,715 (based upon
43,303 sg. ft. at EHSC x $4.90 provided by Dept. of Administration, General
Services = $212,185 lees $55,470 utilities based upon FYE94 SBAS for EHSC).

o] Cost to the state of maintaining the physical property if EHSC is neither

sold or leased would be 575,470 (utility costs of $55,470 + $20,000 for a
contracted custodian).

2. Rdditional community services would be developed in the 1999 biennium and two
intensive group homes serving six persons each would be available in July, 1998.

3. Not including any assumptions regarding the disposition of the EHSC physical property,
the general fund savings will be as follows:

DCHS
SRS
DFS

Fyos FY9S
Difference Difference
{1,098,136) (1,133,071}

994,938 1,020,995

54,144 54,144

Total General Fund Savings (49,054) (57,932)



STATE -OF MONTANA - FISCAL NOTE

Fiscal Note for HB0O0&5, third reading

DESCRIPTION OF PRQPOSED LEGISLATION: Revising laws related to commitment to residential
treatment facilities for persons who are seriously developmentally disabled.

ASSUMPTIQONS :
Dept. of Corrections and Human Services (DCHS):
1. all fiscal impact addressed in the original fiscal note pertained to the closure of

Eastmont Human Services Center (EHSC) and expansion of community services. Since
that portion has been amended out of HB65 there is now no figcal impact to DCHS.

Dept. of Pamily Services (DFS):

2. With the continuation of the operation of EHSC there will be no fiscal impact of
increased Supplemental Security Income payments in the DFS budget.

Dept. of Social and Rehabilitation Sexvices (SRS):

3. As a result amendments to HBES, there is no fiscal impact to SRS.

FISCAL IMPACT:
Based on the amendments to HB65, there is no fiscal impact.

5 OeamﬂIL_j‘ ePee

JEANETTE MCKEE, PRIMARY SPONSOR  DATE

DA LEWIS, BUDGET DIRECTOR
Office of Budget and Program Planning
Fiscal Note for HBQ065, as third reading
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APPROVED BY COM ON

APPROPRIATIONS

HOUSE BILL NO. 65
INTRODUCED BY MCKEE
BY REQUEST OF THE DEPARTMENT OF CORRECTIONS AND HUMAN SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS GOVERNING COMMITMENT

TO RESIDENTIAL FACILITIES FOR PERSONS WHO ARE SERIQUSLY DEVELOPMENTALLY DISABLED;

RESIBENHALFACHHPAFORRERSONS WATH DEVELGRMENTALBHSABILIHES: SETTING QUALIFICATIONS
FOR A PERSON TO BE COMMITTED TO A RESIDENTIAL FACILITY; AMENDING SECTIONS 53128
B31+-402; 53-20-102, 53-20-104, 53-20-106, 53-20-107, 53-20-112, 53-20-113, ' 53-20-114,
§3-20-116, 53-20-118, 53-20-121, 53-20-125, 53-20-126, 53-20-127, 53-20-128, 53-20-129,
53-20-130, 53-20-133, 53-20-146, AND 53-20-161, ANB-B3-20-661- MCA; REPEALING SECTIONS
53-20-1057- AND 53-20-111, ANB-B3-20-602; MCA, AND SECTION 27, CHAPTER 381, LAWS OF 1991;
AND PROVIDING AN IMMEDIATE EFFECTIVE BATES DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

1. HB 65
Montana Leglsiative Council SECOND READING
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Section 1. Section 53-20-102, MCA, is amended to read:

"63-20-102. {(Femporary} Definitions. As used in this part, the following definitions apply:

{11 "Board” or "mental disabilities board of visitors” means the mental disabilities board of visitors
created by 2-1 5-211.

(2) "Community-based facilities” or "community-based services" iretudes means those serviees

facilities and facilities—whieh services that are available for the evaluation, treatment, and habilitation of

the-developmentalby-disabled persong with developmental disabilities in a community setting—retsding-but

{3) "Court" means a district court of the state of Montana.

(4) “Pevelopmentaliy—disabled™ "Developmental disabilities professional” means a licensed

psychologist, a licensed psychiatrist, or a person with a master’'s degree in_psychology, who:

{a) has training and experience in psychometric testing and evaluation;

(b} has experience in the field of developmental disabilities; and

{c)_is certified, as provided in 53-20-106, by the department of social and rehabilitation services

and the department of corrections and human_services.

{5) "Developmental disability” means suiesng-from a disability that is attributable‘ to mental

retardation, cerebral palsy, epilepsy, autism, or any other neurologically handicapping condition closely
related to mental retardation and reguirrg that requires treatment similar to that required by mentally

retarded individuals, #-the A developmental disability is a disability that originated before the individual

attained age 18, that has continued or can be expected to continue indefinitely, and that constitutes a
substantial handicap of sueh the individual.

46+(6) "Habititation” means the process by which a person who is—developmentaliy—disabled has
a developmental disability is assisted te-aequire in acquiring and maiptaiR Maintaining those life skills whieh

that enable him the person to cope more effectively with persgnal needs and the demands of kis—ewn

person-and the environment and to-faise in raising the level of his the person’s physical, mental, and social

efficiency. Habilitation includes but is not limited to formal, structured education and treatment.

-3- HB 65
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#83(7) "Individual treatment planning team” means the interdisciplinary team of persons involved
in and responsible for the habilitation of a perser—ecommitted—o resident a—residentialfaceility. The
committed-person resident is a member of the team.

{#(8] "Next of kin" includes but reed is not be limited to the spouse, parents, adult children, and

adult brothers and sisters of a person.

{e3—a professional program staff person for the residential facility who the department of

corrections and human services determines meets the professional requirements necessary for federal
certification of the facility.

(10) "Resident” means a person admitted committed to a residential facility fer—a—course—of

{11} "Residential facility” or "facility" means the Montana developmental center and the Eastmont
numan services center.

(12} "Residential facility screening team” means a team of persons, appointed as provided in

53-20-133_who are responsible for screening a respondent to determine if the ¢ommitment of the

respondent to a residential facility is appropriate.
(13} "Respondent” means a person alleged in a petition filed pursuant to this part to be seriously

developmentaily disabled and in need of developmentai disability services in a residential facility.

(14} "Responsible person” means afy a person willing and able to assume responsibility for a

person who is seriously developmentally disabled or alleged tc be seriousty developmentally disabled.

’Z\\C -4 - HB 65
Montana Leglsiative Council



B4th Legislature HB0065.02

—_

{15) "Seriously developmentally disabled" means a person who:

la) is—developmentally—disabled has a developmentai disability;

{b) is impaired in cognitive functioning; and

{c) has behaviors that pcse an imminent risk of serious harm to self or others or self-help deficits

$O severe as to require total care or near total care and who because of those behaviors or deficits, cannot

be safely and effectively habilitated in community-based services. {Ferminates-September301996—see-
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24
25 Section 2. Section 53-20-104, MCA, is amended to read:
26 "53-20-104. Powers and duties of mental disabilities board of visitors. {1) The board is an

27 independent board of inquiry and review gstablished to ensure that the treatment of all persons agritted
28 committed to a residential facility is humane and decent and meets the requirements set forth in this part.
29 {2} The board shall review all plans for experimental research or hazardous treatment procedures

30 involving persons adeitted committed to a residential facility 1o ensure that the research project is humane

-14 - HB 65
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and not unduly hazardous and that it complies with the principles of the statement on the use of human
subjects for research of the American association on mental deficiency and with the principles for research
involving human subjects required by the United States department of health and human services. An
experimental research project involving persons agmitted committed to a residential facility affected by this
part may not be commenced unless it is approved by the mental disabilities board of visitors.

(3) The board shall investigate all cases of alleged mistreatment of a resident.

(4} The board shall at least annually inspect every residential facility that is providing a course of
residential habilitation and treatment to any person pursuant to this part. The board shall inspect the
physical plant, including residential, recreational, dining, and sanitary facilities. It shall visit all wards and
treatment or habilitation areas. The board shall inquire concerning al! habilitation programs being
implemented by the facility.

{5) The board shall inspect the file of each person admitted committed to a residential facility
pursuant to this part to ensure that a habilitation plan exists and is being implemented. The board shall
inquire concerning all use of restraints, isolation, or other extraordinary measures.

(6) The board may assist a resident at a residentia! facility in resolving afy a grievance the resident
may have concerning the resident’s admissier commitment or course of treatment and habilitation in the
facility.

(7) !f the board believes that a facility is failing to comply with the provisions of this partin regard
to its physical facilities or its treatment of amy a resident, it shall report its findings at once to the
superintendent of the facility and the director of the department of corrections and human services. If
appropriate, after waiting a reasonable time for a response from the superintendent or the director, the
board may notify the parents or guardian of the resident involved, the next of kin, if known, the responsible
person appointed by the court for the resident involved, and the district court that has jurisdiction over the
facility,

(8] The board shall report annually to the governor concerning the status of the residential facilities

and habilitation programs that it has inspected.”

Section 3. Section 53-20-106, MCA, is amended to read:
"653-20-106. Certification of professienalpersons developmental disabilities professionals. (1] Fhe

A developmental disabilities professional must be certified by the department of social and rehabilitation

-i5 - HB 65
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services and the department of corrections and human services shall-certify-—professional-persons—for
purposes-o-thispart.
{2} The department of social and rehabilitation services and the department of corrections and

human services shail adopt rules governing the certification of prefessioral-persens developmental

disabilities professionals. The rules must establish the appropriate combination of education, skills, and

experience necessary for certification and set forth qualifications developed by reference to recognized

national standards in the field of developmentat disabilities.”

Section 4. Section 53-20-107, MCA, is amended to read:

"53-20-107. Department to compile list of qualified wisiters developmental disabilities

prafessionals. The department of corrections and human services shall compile and provide to each district

court within the state a list of prefessional-persens-within-the region-wherethe-distriet-court-istocated
developmental_disabilities professionals who possess competenciés in the evaluation and habilitation of

persons with developmental disahilities ard—-whe-may—beavatable—to—thecourttoactas—wisiters—orte

Section 5. Section 53-20-112, MCA, is amended to read:
"B3-20-112. Procedural rights. (1} A person—subjectio—ermergeneyadmittance—to—aresidental
facHity—er-to-amy-hearing—held pursuant-te-this—part respondent has all the rights accorded to a person

subject to involuntary commitment proceedings under the laws of this state relating to involuntary
commitrment of the seriously mentally ill, as provided in 53-21-115% through 53-21-118.

{2} Inaddition, the parents or guardian of a persen-alleged-to-be scrioushy-developmentally-gisabled
aad-n-reed-of-developmentaldisabilides—serviees respondent have the right to:

{a) be present at any hearing held pursuant to this part;

{b) be represented by counsel in any hearing;

-(c) offer evidence and cross-examine witnesses in any hearing; and

(d) have the respondent examined by a professional perser of their choice when sueh a
professional persen is reasonably available, unless the person so chosen is objectéd to by the respondent

or by a responsible person appointed by the court.”

ﬁ\ -16 - HB 65
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Section 6. Section 53-20-113, MCA, is amended to read:

"53-20-113. Waiver of rights. (1) A persen respondent may waive his the respondent’s procedural

rights praovided that the waiver is knowingly and intentionally made.

(2) The right to counsel in a hearing held pursuant to 53-20-125 may not be waived.

{3) The right to habilitation provided for in this part may not be waived.

eourse-of-habiitation respondent may knowingly and intentionally waive kis the respondent’s rights only

with the concurrence of the gersens respondent’s counsei, if any, ar, if he the respondent has no counsel,

his the respondent’s parents, guardian, or ather responsible person appointed by the court,

Section 7. Section 53-20-114, MCA, is arﬁended 10 read:

"53-20-114. Appointment of responsible person. Whenever—+aary (1) _In a proceeding under this

part, the court believes shall appoint a responsible person to protect the interests of the respondent if the

court determines:

{a) that a conflict of interest may exist between a-persen—whois—developrmentally—disabled—or
atleged-te-bo-developmematiy-disabled-anrd-his the respondent and the respondent’s parents or guardian;

oF

{b) that the parents or guardian are unable to protect the interests of sueh-persen the respondent;

ar

{c] wheneverthere—s that the respondent has no parent or guardian—the—eourt—shat-appointa

17 - HB 65
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(2) The responsible person may not be an employee of a residential facility.

{3} Only ane person shelatany-enetime may be the responsible person within the meaning of
this part.

(4) In appointing a responsible person, the court shall consider the preference of the respondent
or—patient. The court may at any time, for good cause shown, change its designation of who is the
responsible person.

{5} The appointment of the responsible person must terminate at the time of the resident’s
discharge from the residential facility. Hewever—the The appointment of the responsible person shall may

not terminate during any period of conditional release from the facility.”

Section 8. Section 53-20-116, MCA, is amended to read:
"53-20-116. Rrefessionalpersonto-attend Residential facility screening team member -- testimony

at hearing. in a”¥ a hearing held pursuant t¢ this part, a member of the residential facility screening team

eross-examiatieon may be required to testify with reqgard to a determination made by the residential facility

sgreening team.”

Section 9. Section 53-20-118, MCA, is amended to read:

"53-20-118. Venue for hearing.(1} Hearings held pursuant to this part shal must be held in the

district court for the district where in which the respondent residesexeeptthatattherequest-ofany-party

A= Or_in which the residential

facility is located to which the respandent is or is 10 be committed.

(2} The cost of any hearing held pursuant to this part shalt must be borne by the county where

the respondent resides.”

Section 10. Section 53-20-121, MCA, is amended to read:
"53-20-121. Petition for involuntary treatment -- contents of. (1) Aay A person who believes that

there is a person who is seriously developmentally disabled and in need of plaeementin commitment 1o

Z\'\ -18 - HB 65
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a residential facility may request the county attorney to file a petition alleging that the person is seriously
developmentally disabled and in need of placement+h commitment 1o a residential facility.

{2) The petition must contain:

{a) the name and address of the person requesting the petition and the# the person’s interest in
the case; »

{b} the name and address of the respondent;

{c) the name and address of the parents or guardian of the respondent and of any other person
believed to be legally responsible for the care; support, and maintenance of the respondent;

{d) the name and address of the respondent’s next of kin, 10 the extent known;

{e) the name and address of any person who the county attorney believes might be willing and

able to be appointed as a responsible persan; and

{(f) a statement of the rights of the respondent and his the respondent’s parents or guardian that
must be in conspicuous print and identified by a suitable heading.

{3) A copy of the petition must be sent to the residential facility screening team."”

Section 11. Section 53-20-125, MCA, is amended to read:
"53-20-125. Qutcome of screening -- recommendation for treatment-at commitment to residential

facility -- hearing. (1) A person may be committed to_a residential facility only if the person:

{a} is 18 vears of age or older; and

(bl _is determined to be seriously developmentally disabied and in need of commitment to a

residential facility by the residential screening team, as provided in 53-20-133, and by a court, as provided

in 53-20-129 or in this section.

{2) If as a result of the screening required by 53-20-133 the residential facility screening team

concludes that the persen respondent who has been evaluated is seriously developmentally disabled and

recommends that the respondent be committed to a residential facility for treatment and habilitation w2

residentiaH-faciity on an extended basis, the team shall file its written recommendation and report with the

court . The report skal must include the factual basis for

the recommendation and sha#t must describe any tests or evaluation devices that have been employed in

evaluating the patiept respondent.

.19 - HB 65
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{3) At the request of the respondent, kis the respondent’s parents or guardian, or the responsible

person, the caourt shall appoint counsel for the respondent. If the parents {erguardiant are indigent and if

they request it or if a guardian is indigent and requests it, the court shall appoint counsel for the parents

or guardian.

{4) Notice of the recommendation determination of the residential facility screening team must be
mailed or delivered to:

{a) the respondent—his;

(b} the respondent’s parents ef, guardian; or_next of kin, if known;

{c] the responsible person—rexteiida—Htrewn;

{d} the respondent’s advocate, if any;

(e} _the county attorney;

(f) _the residential facility; and

lg} the attorney for the respandent, if any;; and

(h} the attorney for the parents or guardian, if any.

{b) The respondent, kis the respondent’s parents or guardian, the responsible person, th

respondent’s advocate, if any, or the attorney for any party may request that a hearing be held on the

recommendation of the residential facility sgreening team. #-a-hearingisrequested—the-court-shall-mail-or
. . : _sirne, ol )
(8] Notice of the hearing must be mailed or delivered to each of the parties listed at-the-beginning

of-this in subsection (5].
(7] The hearing must be held before the court without jury. The rules of civil procedure must apply.
{6+(8) If the court finds that the respondent is seriously developmentally disabled and in need of

commitment to a residential facility, it shall order the respondent admitted committed to a residential

facility for an extended course of treatment and habilitation. !f the court finds that the respondent is
developmeptaliy-disabled has a developmental disability but is not seriously developmentally disabled, it
shall dismiss the petition and refer the respondent to the department of social and rehabilitation services
to be considered for placement in community-based services according to 53-20-209. If the court finds

that the respondent is—retdevelopmentaliydisabled does not have a developmental disability or is not in

need of developmental disability services, it shall dismiss the petition.
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4{9) If none of the parties notified of the recommendation request a hearing, the court may issue

an order authorizing-the-persen-to-be-admitted for the commitment of the respondent to the residential

facility for an extended pericd of treatment and habilitation or the court may initiate its own inquiry as to

whether the order should be granted.

{1Q) The court may refuse to authorize admission commitment of a persen respondent to a
residential facility for an extended period of treatment and habilitation if admissioRr commitment is not in
the best interests of the persen respondent. '

{11) An grder for commitment must be accompanied by findings of fact.

(12} A court order entered in a proceeding under this part must be provided to the residential

facility screening team.”

Section 12. Section 53-20-126, MCA, is amended to read:

"53-20-126. Maximum period of admissien commitment to residential facility. {H-No-persor-shall

{2} The court order approving the admission commitment shalt must specify the maximum period

of time for which the person (s admitted committed 1o the residential facility. trre-ecaseshaH

t#his The maximum period may not exceed 1 year.”

Section 13. Section 53-20-127, MCA, is amended to read:

"53-20-127. Transfer to another residential facility -- release to community-based alternative --
hearing. (1) if. at any time during the period for which a persen resident is admitted committed to a
residential facility for an extended period of habilitation and treatment, the qualified mental rétardation

professional incharge-of responsible for the resident resident’s habilitation decides that the person resident

no longer requires placement in a residential facility and that there exist sufficient community-based
alternatives to provide adequate treatment and habilitation for the resident and adequate protection of the
life and physical safety of the resident and others erthatitis—p-the-bestinteresisof the-resident-that-he

iy, ther—he the qualified mental retardation professional may

[\,\ 21 HB 65
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release the resident to the community-based alternative ertransferthe—residentto-the-otherFfesidential

(2) retiee Notice of the proposed release ertransfer must be sent at least 15 days prior to the date

of release to;
{a) the resident—his;

(b) the resident’s parents or guardian;;

{c) the attorney who most recently represented the resident, if any;r;
{d] the responsible person appointed by the court, if any—and;
(e] the resident’'s advocate, if any; and

{f) the court that ordered the admissien commitment. H-the—residentthas—beenr—{found—uafit-to

@H3) |If any-ofshe-parties—se a party that was notified objects to the release ertranster, they the

party may petition the court for a hearing to determine whether the release er~transfer should be allowed.
The hearing must comply with the procedures set forth in 53-20-125. The court may on its awn initiative
inquire concerning the propriety of the release ertransfer,

4] Nethirg—r—this—subseetior{1-prevents—the—transfer—of—a A resident may_be transferred

without the notice provided in subsection {2) to a hospital ar other medical facility for necessary medical

treatment or emergency-trapster—efa-resident to a mental health facility for emergency treatment provided
that the emergency transfer complies with the statutory reguirements for emergency detention of the
mentally ill. Within 24 hours of an emergency medical or psychiatric transfer, notice must be given to the
parents or guardian of the resident, the responsible person abpointed by the court, if any, and the court.

£4(5) If a person is admitted committed to a residential facility for an extended course of
habilitation without a hearing and if subsequent to admissien commitment one of the parties who could
have requested a hearing learns that an aiternative course of treatment is avatiable that is more suitable
to the needs of the resident, the party may request the gualified mental retardation professional incharge
of responsible for the resident resident’s habilitation to release the resident to the alternative if it is a
community-based alternative ertransfertheresidentto-the-alterrative-if-itisaresidentioalternative. Any

transferof A release must comply with the requirements of subseetion subsections (1) through (4). If the

Z\’\C -22- HB 65
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qualified mental retardation professional in charge of the resident refuses to authorize the release of
transfor, then the party may petition the court for a hearing to determine whether the presers-residential

afterrative resident’s commitment should be continued. The hearing must comply with the procedures set

forth in 53-20-125."

Section 14. Section 53-20-128, MCA, is amended 10 read:

"53-20-128. Extension-of-admission-period—hearing Recommitment. (1) If the qualified mental
retardation professional i-eharge-of-theresident responsible for a resident’s habilitation determines that

resident continues tQ be seriously developmentally disabled and in_need of commitment to a residential

facility bevond the term of the current commitment order, the qualified mental retardation professional shall

reguest that a petition for recommitment be filed.

(2) A petition for recommitment must be filed with the district court befare the end of the current

period of commitment,

{3) _The recommendation of the qualified menta!l retardation professional must be presented in a

written report that includes a summary of the current habilitation plan for the resident.

(4) The resident must be screened in accordance with 53-20-133 by the_residential_facility

screening team.

(5] Copies of the petition for recommitment and the report of the qualified mental retardation

professional must be sent to:

{a) the court that issued the current order;

{b} the residential screening team;

{c) the resident;

{d)_the resident’s parents or quardian or next of kin, if any;

.23 - HB 65
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(e) the attorney who most recently represented the resident, if any;

{f] _the responsible person appointed by the court, if any; and

{g] the resident’s advocate, if any.

{6) If the residential facility screening team recommends that the resident be recommitted, the

court may enter an order for recommitment without hearing unless a person notified as provided in

subsection (B) requests that a hearing be held or the court determings that it would be in the best interest

of the resident to hold a hearing.
#117) If any-person-so-netifiedFequests the court sets a hearing, the court shall seta-tirre—and
prace—for—the—bhearing—and—shal-mai-ordetiver provide notice to all of the persons infermed-oi—the

foeility-ortransteroft-theresidentto-adifferentresidentiabfaeity- notified pursuant to subsection (5).

{8) A court may order a resident’s recommitment to a residential facility if the court determines

that the resident continues 1o be sericusly developmentally disabled and in need of continued commitment

to the residential facility. If the court finds that the resident is still in need of developmental disabilities

services but does not require reatmentiA commitment to a residential facility or if all parties are willing
for the resident to participate in a community-based program of habilitation, it shall refer the respendent
resident to the department of social and rehabilitation services to be considered for placement in
community-based services according to 53-20-209. If the persen resident is placed in community-based
services or if the need for developmental disahilities services no longer exists, the court shaill dismiss the
petition. +he

{9) The court may not order eantifvation-ef-admissien recommitment to a residential facility that
dces not have an individualized habilitation plan for the resident. in-is-order—thecourtshalb-makefndings

{10} At a hearing, the ¥he court may em-its-ewn-initiative inquire concerning the suitability of

continuing an-admissieas a resident’s commitment to a residential facility.”

Section 15. Section 53-20-129, MCA, is amended to read:

"63-20-129. Emergency admission and commitment. {1) A professienalpersonmay-admita person
believed to be sericusly developmentally disabled t& may be admitted in a residential faciiity on an
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emergency basis when necessary to protect the person or others from death or serious bodily harm.

(2} An emergency admission 1o _a residential facility may be initiated anly by a developmental

disabilities professional.

{3) An emergency admission may not proceed unless the residential facility and the department

of social and rehabilitation services are given reasonable notice of the need for placement by the

developmental disabilities professional responsible for emergency admission.

{4] A petition as-set-autir-6320-121anrd-b3-20-12b for emergency commitment must be filed

on the next judicial day after an emergency admission by the county attorney of the county where the

person resides. H-a-petitiopr-isfied—the

{5) The residential facility screening team shall report back to the court on the &b sgventh judicial

day following the filing of the petition for emergency commitment.

{8) Once a-petition—s-fited the report of the residential facility screening team is received by the

court, continued detention placement in the residential facility may be—alewed—onrly—eR not continue

without an order of the court for emergency commitment.

{7) A _court may order an emergency commitment only when the court determines that the

emergency commitment is necessary to protect the respondent or others from death or serious bodily

harm. r-Ro-case-mayan

{8) An order for emergency commitment may be entered without a hearing before the court, if the

court finds that_the record supports the order,

(3) An emergency admissten commitment to a residential facility may not continue for longer than

30 days witheuvtsubsequentproeeedings after placement in the residential facility unless a petition for an

extended commitment to the residential facility has been filed before the court.

(10) The residential facility screening team may recommend that the respondent under a petition

for emergency commitment be committed by court order to the residential facility on an extended basis."

Section 16. Section 53-20-130, MCA, is amended to read:
"53-20-130. Patient transfers from mental health facilities. If asy a person is a patient in a mental

health facility and the professional person, as defined in 53-21-102, in charge of the patient determines

that the patient is suffering from a developmental disability rather than mental illness and should more

properly be admitted committed to a residential facility or an appropriate less restrictive alternative, thea
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the professional persan shall commence proceedings to effect suehadmission a commitment, consistent

with the procedures set forth in this part for agdmissienrs commitments generally.”

Sectian 17. Section 53-20-133, MCA, is amended to read:
"53-20-133. Residential facility screening team -- referral by court -- membership -- rules. {1} When

the district court eensiders—a-persen receives a petition for commitment to a residential facility under this

part, the court, prior to proceeding, shall refer the person respondent to the residential facility screening

team for screening to determine whether placement and habilitation in a residential facility are appropriate
for the persen respondent.
(2) A court may not commit a perser respgndent to a residential facility under 53-20-125,

53-20-128, or b3-20-129 unless the residential facility screening team determines that placement and

habilitation in a residential facility are appropriate for the perser respondent.
{3) The residential facility screening team may not determine that placement and habilitation in

a residential facility are appropriate on an extended basis unless the residential facility screening team

determines that the persen respondent is seriously developmentally disabled.

{4} The residential facility screening team shall provide the court and the county attorney with the

sacial and placement information relied upon by the residential facility screening team in making its
determination.

{5) For purposes of this part, the department of social and rehabilitation services and the
department of corrections and human services shall adopt rules providing for the membership and terms
of the members of the residential facility screening team and setting forth the criteria and procedures to

govern the determinations made by the residential facility screening team.”

Section 18. Section 53-20-146, MCA, is amended to read:

"53-20-146. Right not to be subjected to certain treatment procedures. (1) Residents of a
residential facility have a right not to be subjected to apy ynusual or hazardous treatment procedures
without the express and informed consent of the resident, if the resident is abie to give consent, and of
ks the resident’s parents or guardian or the responsible person appointed by the court after opportunities
for consultation with independent specialists and legal counsel. Sueh-proposed Proposed procedures must

first have been reviewed and approved by the mental disabilities board of visitors before consentis sought.
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(2) Physical restraint may be emploved only when absolutely necessary to protect the resident
from injury te—hasel or to prevent injury to others. Mechanical supports used to achieve proper body
position and balance that are ordered by a physician are not considered a physical restraint. Restraint may
not be employed as punishment, for the convenience of staff,ﬂor as a substitute for a habilitation program.
Restraint may be applied only if alternative techniques have failed and only if the restraint imposes the least
possible restriction consistent with its purpose. Use of restraints may be authorized by a physician, a

developmental disabilities professional persen, or a qualified mental retardation professional. Orders for

restraints must be in writing and may not be in force for longer than 12 hours. Whenever physical restraint
ts ordered, suitable provision must be made for the comfort and physical needs of the gerses resident
restrained.

{3} Seclusion, defined as the placement of a resident alone in a locked room for nontherapeutic
purposes, may not be empioyed. Legitimate "time out" procedures may be wtized used under close and
direct professional supervision as a technique in behavior-shaping programs.

(4) Behavior modification programs involving the use of noxious or aversive s;imuti must be
reviewed and approved by the mental disabilities board of visitors and may be conducted only with the
express and informed cansent of the affected resident, if the resident is able to give consent, and of kis
the resident’s parénts or guardian or the responsible person appointed by the court after opportunities for
consultation with independent specialists and with legal counsel. Sueh Thesge behavior modification
programs may be conducted only under the supervision of and in the presence of a gualified mental
retardation professional who has had proper training ir—suech-teechnigques.

{5) A resident may not be subjected to a behavior modification program that attempts to extinguish
socially appropriate behavior or to develop new behavior patterns when saeh the behavior modifications
serve gnly institutional convenience.

{6) Electric shock devices are considered a research technigue for the purpose of this part. Sueh
Electric shock devices may be used only in extraordinary circumstances to prevent self-mutilation leading
to repeated and possibly permanent physical damage to the resident and only after alternative techniques
have failed. The use of such electric shock devices is subject to the conditions prescribed by this part for
experimental research generally and may be used only under the direct and specific order of a physician

and the superintendent of the residential facility.”
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Section 19. Section 53-20-161, MCA, is amended to read:

"53-20-161. Maintenance of records. (1) Complete recards for each resident must be maintained
and must be readily available to persons who are directly involved with the particular resident and to the
mental disabilities board of visitors. All information contained in a resident’s records must be considered
privileged and confidential. The parents or guardian, the responsible person appointed by the court, and
any person properly authorized in writing by the resident, if the resident is capable of giving informed
consent, or by ks the resident’s parents or guardian or the responsible person must be permitted access
to the resident’s records. Information may not be released from the records of a resident or former resident
of the residential facility unless the release of the informatior; has been properly authorized in writing by:

{a) the court;

{b) the resident or former resident if ke the resident is over the age of majority and is capable of
giving informed consent;

{c) the parents or guardian in charge of a resident under the age of 12;

(d) the parents or guardian in charge of a resident over the age of 12 but under the age of majority
and the resident if the resident is capable of giving informed consent;

{e} the guardian of a resident over the age of majority who is incapable of giving informed consent;

{f} the superintendent of the residential facility or his the superintendent’'s designee as custodian

of a resident over the age of majority who is incapable of giving informed consent and for whom no legal
guardian has been appointed;

{g) the superintendent of the residential facility or his the superintendent’s designee as custodian
of a resident under the age of majority for whom there is n¢ parent or legal guardian; or

{h) the superintendent of the residential facilifv orhis: the superintendent’s designee as custodian
of a resident of that facility whenever release is required by federal or state law or department of social
and rehabilitation services rules.

{2) Information may not be released by a superintendent or his the_superintendent’s designee as

set forth in subsection {1){f}, {1){g), or {1}(h) less than 15 days after sending notice of the proposed release
of informaticn to the resident, his the resident’s parents or guardian, the attorney who most recently
represented the resident, if any, the responsible person appointed by the court, if any, the resident’s

advocate, if any, and the court that ordered the admission. If any of the parties so notified objects to the

release of information, they may petition the court for a hearing to determine whether the release of
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information should be allowed. Information may not be released pursuant to subsection {1}(f}, (1}{g), or
(1){h} unless it is released to further some legitimate need of the resident or to accomplish a legitimate

purpose of the facility that is not inconsistent with the needs and rights of the resident. Information may

not be released pursuant to these-subsections subsection {1}(f), (1}{g), or {1)(h} except in accordance with
written palicies consistent with the requirements of this part adopted by the facility. Persons receiving
notice of a proposed release of infarmation shal must also receive a copy of the written policy of the
facility govemiﬁg release of information.

(3) These records must include:

{a) identification data, including the resident’s legal status;

{b) the resident’s history, including but not limited to:

(i) family data, educational background, and employment receord;

(ii) prior medica! history, both physical and mental, including grior institutionalization;

{c) the resident’s grievances, if any;

{d) an inventory of the resident’s life skills, including mode of communication;

(e} a record of each physical examination that describes the results of the examination;

(f) a copy of the individual habilitation plan and any modifications therete to the plan and an
appropriate summary that-wil 10 guide and assist the resident care workers in implementing the resident’s
pregram habilitation plan;

{g) the findings made in monthly reviews of the habilitation plan, which—findinrgs—mustineciude
including an analysis of the successes and failures of the habilitation program and direet whatever
modifications are necessary;

(h) a copy of the postinstitutionalization plan that includes a statement of services needed in the

community and any modifications therete o the postinstitutionalization plan and a summary of the steps

that have been taken to impiement that plan;
{i) a medication history and status;

{i) asummary of each significant contact by a gualified mental retardation professional persen with

a resident;
{k) a summary of the resident’s response 10 his the resident’'s habilitation plan, prepared by a
qualified mental retardation professional involved in the resident’s babilitation and recorded at least

manthly. Wherever possible, sueh the response must be scientifically documented.
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() a monthly summary of the extent and nature of the resident’s work activities and the effect of
the activity upon the resident’s progress in the habilitation pian;

{m) asigned order by a qualified mental retardation professionalprefessienal-persen; or physician
for any physical restraints;

{n} a description of any extracrdinary incident or accident in the facility involving the resident, to
be entered by a staff member noting perscnal knowiedge of the incident or accident or other source of
information, including any reports of investigations of the resident’s mistreatment;

(o) a summary of family visits and contacts;

(p) a summary of attendance and leaves from the facility;

{q) arecord of any seizures;; ilinesses:; injuries;—and treatments thereof of seizures, illnesses, and

injuries; and immunizations.”

NEW SECTION. Section 20. Repealer, Sections 53-20-105; AND 53-20-111, 53-20-582; MCA,

and Section 27, Chapter 381, Laws of 1991, are repealed.

NEW SECTICN. Section 21. Phrase change -- directions to code commissioner. Wherever a

reference 10 a person who is developmentally disabled or to a developmentally disabied person appears in
the Montana Code Annotated or in legisiation enacted by the 1995 legislature, the code commissioner is
directed to change the reference to a person with developmental disabilities. The phrase "seriously

developmentally disabled” should remain.

NEW SECTION. Section 22. Effective dates DATE. {H{Seetions—3—B-through—23—25-26;
[SECTIONS 1 THRQUGH 21 and this section] are effective on passage and approval.
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HOUSE BILL NO. 65
INTRODUCED BY MCKEE
BY REQUEST OF THE DEPARTMENT OF CORRECTIONS AND HUMAN SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS GOVERNING COMMITMENT
TO RESIDENTIAL FACILITIES FOR PERSONS WHO ARE SERIOUSLY DEVELOPMENTALLY DISABLED;
OIS CONTINUING-THE-FUNCTHON-OF- THE-EASTMONT-HUMAN-SERVICES-CENTER-AT-GLENDIVE ASA
RESIDENTIALRAGHITY-FORRERSONS WITH DEVELORMENTAL DISABILITIES: SETTING QUALIFICATIONS
' FOR A PERSON TO BE COMMITTED TO A RESIDENTIAL FACILITY; AMENDING SECTIONS §3-1-202,
§3-1402; 53-20-102, §3-20-104, 53-20-106, 53-20-107, 53-20-112, 53-20-113, *53-20-114,
53.20-116, §3-20-118, 53-20-121, §3-20-125, 53-20-126, 53-20-127, 53-20-128, 53-20-129,
53-20-130, 53-20-133, 53-20-146, AND 53-20-161, AND-63-20-80+ MCA; REPEALING SECTIONS
53-20-108; AND 53-20-111, AND-B3-20-502: MCA, AND SECTION 27, CHAPTER 381, LAWS OF 1991;
AND PROVIDING AN IMMEDIATE EFFECTIVE BATES DATE."
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

THERE ARE NO CHANGES IN THIS BILL AND IT WILL
NOT BE REPRINTED. PLEASE REFER TO SECOND
READING COPY (YELLOW) FOR COMPLETE TEXT.
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HOUSE BILL NO. 65
INTRODUCED BY MCKEE
BY REQUEST OF THE DEPARTMENT OF CORRECTIONS AND HUMAN SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE LAWS GOVERNING COMMITMENT
TO RESIDENTIAL FACILITIES FOR PERSONS WHO ARE SERIOUSLY DEVELOPMENTALLY DISABLED;

RESIGENHALRACHITYFORRERBONSYWATHDEVELORMENTAL-DISABILIHES: SETTING QUALIFICATIONS
FOR A PERSON TO BE COMMITTED TO A RESIDENTIAL FACILITY; AMENDING SECTIONS 831202
§3-+402; 53-20-102, 53-20-104, 53-20-106, 53-20-107, 53-20-112, 53-20-113, '53-20-114,
53-20-116, 53-20-118, 53-20-121, 53-20-125, 53-20-126, 53-20-127, 53-20-128, 53-20-129,
$3-20-130, 53-20-133, 53-20-146, AND 53-20-161, AND-B3-20-804; MCA; REPEALING SECTIONS
53-20-105- AND 53-20-111, ANB-B3-20-BG2: MCA, AND SECTION 27, CHAPTER 381, LAWS OF 19391;
AND PROVIDING AN IMMEDIATE EFFECTIVE BAFES DATE."

BE IT ENACTED 8Y THE LEGISLATURE OF THE STATE OF MONTANA:
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Section 1. Section 53-20-102, MCA, is amended to read:

"53-20-102. Hemperary} Definitions. As used in this part, the following definitions apply:

{1} "Board” or "mentai disabilities board of visitors” means the mental disabilities boarg of visitors
created by 2-15-211.

{2} "Community-based facilities” or "community-based services" irelsdes means those services
facilities and faeHites—which services that are available for the evaluation, treatment, and habiiitation of

the-devaloprentally-disabled persons with developmental digg“ bilities in a community settingaecluding-but

(3} "Court” means a district court of the state of Montana.

(4) “Bevelopmentatiy—disobled— "Develgpmental disabilities professional” means a licensed

psychotogist, a licensed psychiatrist, or a person with a master's dearee in psychology, who:

a} has training and experience in chometric testing ang evalyation;
(b} has experience in the field of develgpmentat gisabilities: and
{c) is centified, as provided in 53-20-108, by the department of social and rehabilitation services

and the department of corrections and human services.
{5) "Developmental disability” means suiferinrg—frem a disability that_is attributable to mental

retardation, cerebral palsy, epilepsy, autism, or any other neurologically handicapping condition closely
related to mental retardation and regquiring that requires treatment similar to that required by mentally
retarded individuals, H-the A developmental disability is a disability that originated before the i_ndividual
attained age 18, that has continued or can be expected to continue indefinitely, and that constitutes a
substantial handicap of sueh the individual.

{B4(B) "Habilitation™ means the process by which a person who is-gevelepmentally-disabled has
a developmental disability is assisted to-aequire in acquiring and mairtain maintaining those life skiils whieh
that enable him the person to cope more effectively with personal needs and the demands of his—ewn
perser-and the environment and te-+aise in raising the level of &is the person’s physical, mental, and social

efficiency. Habilitation includes but is not limited to formal, structured education and treatment.
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4837} "Individual treatment planning team” means the interdisciplinary team of persons involved
in and responsible for the habilitation of a perser—ecommitted—t0 resident a—residentigl—tacHity, The
committed-pergon resident is a member of the team.

+A(8] "Next of kin” includes but reed ig not be limited to the spouse, parents, adult children, and

adult brothers and sisters of a person.

te}—a professional program staff person for the residential facility who the department of

corrections and human services determines meets the professional requirements necessary for federal
certification of the facility.

(10) "Resident™ means a person admitted committed to a residential facility fer—a—ecourse—of

{11) "Residentiai facility” or "facility” means the Montana developmental center and the Eastmont
human services ¢enter, '

{12) "Residential facility screening team” means a team of persons, appointed as provided in
53-20-133,_who are r nsible for screenin r nden rmine if the gommitment of the
r ndent to a residential facility is appropri

{13) "Respondent” means a person alleged in a petition filed pursuant to this part to be serigusly .
developmentally disabied and in need of developmental disability services in a_residential facility.

(14) "Responsible person™ means aay a person willing and able to assume respansibility for a

person who is seriously developmentally disabled or ailleged to be geriously developmentally disabled.

-4 HB 65
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{(15) "Sericusly developmentally disabled” means a person who:

(a) s—deveiopmentaliy-disabled has a develgpmental disability;

(b} is impaired in cognitive functioning; and

{ci has behaviors that pose an imminent risk of serious harm to self or others or self-help deficits

s0 severe as to require total care or near total care and who bacause of those behaviors or deficits, cannot

be safely and effectively habilitated in community-based services. (Ferminates-September36—-086—sce-
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25 Section 2. Section 53-20-104, MCA, is amended to read:

26 "53-20-104. Powers and duties of mental disabilities board of visitors. (1) The board is an
27 independent board of inquiry and review gstablished to ensure that the treatment of all persons admitted
28  committed to a residential facility is humane and decent and meets the requirements set forth in this part.
29 (2) The board shall review all .plans for experimental research or hazardous treatment procedures

30 invalving persons adeitted committed to a residential facility to ensure that the research project is humane
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and not unduly hazardous and that it complies with the principles of the statement on the use of human
subjects for research of the American association on mental deficiency and with the principles for research
invalving human subjects required by the United States department of heaith and human services. An
gxperimental research project invelving persons agmitted committed to a residential facility affected by this
part may not be commenced unless it is approved by the mental disabilities board of visitors.

{3) The beoard shall investigate all cases of alleged mistreatment of a resident.

{4) The board shall at least annually inspect every residential facility that is providing a course of
residential habilitation and treatment to any person pursuant to this part. The board shall inspect the
physical plant, including residential, recreational, dining, and sanitary facilities. It shall visit all wards and
treatment cor habilitation areas. The board shall inquire concerning all habilitation programs being
impiemented by the facility.

{(5) The board shall inspect the file of each person admitted committed to a residential facility
pursuant to this part to ensure that a habilitation plan exists and is being implemented. The board shall
inquire concerning all use of restraints, isolation, or gther extraordinary measures.

(6) The board may assist a resident at a residential facility in resoiving ary a grievance the resident
may have concerning the resident’s adassien commitment or course of treatment and habiiitation in the
facility.

{7) If the board believes that a facility is failing to comply with the provisions of this part in regard
to its physical facilities or its treatment of ary a resident, it shall report its findings at once to the
superintendent aof the facility and the director of the department of corrections and human services. If
appropriate, after waiting a reasonable time for a response from the superintendent or the director, the
board may notify the parents or guardian of the resident involved, the next of kin, if known, the respansible
person appointed by the court for the resident involved, and the district court that has jurisdiction over the
facility.

{8} The board shall report annually to the governor concerning the status of the residentiai facilities

and habilitation programs that it has inspected.”

Section 3. Section 53-20-106, MCA, is amended to read:
“53-20-106. Certification of prefessienalpersons developmental disabilities professionals. (1) Fre

A deveiopmental disabilities prafessional must be certified by the department of social and rehabilitation
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services and the department of corrections and human services shal—eertify—protessional-persens—for
purposesoF-thispert.

{2} The department of social and rehabilitation services and the department of corrections and
human services shall adopt rules governing the certification of prefessioral—persens developmental
disabhilities professionals. The rules must establish the appropriate combination of education, skills, and
experience necessary for certification and set forth qualifications developed by reference to recognized

national standards in the field of developmental disabilities.”

Section 4. Section 53-20-107, MCA, is amended to read:
"53-20-107. Department to compile list of qualified wisitors. developmental disabilities

professionals. The department of corrections and human services shall compile and provide to each district

court within the state a list of g

deveiopmental disabilities professionais who possess competencies in the evaluation and habilitation of
persons with developmental disabilities ard-whe—rmay—beavatlable-to-the-cour-to-actas—visSHErsorte

Section 5. Section §3-20-112, MCA, is amended to read:

"53-20-112. Procedural rights. {1) A perser—subject-to—emergercyadmittanee—to—aresidentiat
facility-or-to-any—hearing—held-pursuant-to-this—part respeondent has all the rights accorded to a person
subject to involuntary commitment proceedings under the laws of this state relating to involuntary
commitment of the seriously mentally ill, as provided in 93-21-115 through $3-21-118.

{2) In addition, the parents or guardian of a g
ard-rreed-oi-developmental-disabilitiesservices respondent have the right to:

(a) be present at any hearing held pursuant to this part;

{b) be represented by counsel in any hearing;

(¢} offer evidence and cross-examine witnesses in any hearing; and

(d} have the respondent examined by a professional persen of their choice when sueh a
professional persen is reasonably available, unless the person so chosen is objected to by the respondent

or by a responsible person appointed by the court.”
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Section 6. Section 53-20-113, MCA, is amended to read:

"83-20-113. Waiver of rights. (1) A persen respondent may waive kis the respondent’s procedural
rights provided that the waiver is knowingly and intentionaily made.

(2] The right to counsel in a hearing held pursuant to 53-20-125 may not be waived,

{3) The right to habilitaticn provided for in this part may not be waived.

24 A

eourse-of-habiitatior respondent may knowingly and intentionally waive his the respandent’s rights only

with the concurrence of the persen~s respondent’s counsel, if any, or, if ke the respondent has no counset,

his the respondent’s parents, guardian, or other responsible person appointed by the court.

Section 7, Section 53-20-114, MCA, is amended toc read:
“53-20-114. Appointment of responsible person. Whenrever—itrapy {1} In a proceeding under this
part, the court bekeves shall appoint a responsible person to protect the interests of the respondent if the

court determines:
(3] that a conflict of interest may exist between s—perser—whe—is—dovelopmentaliy-disabled-or
aHeged-to-be-developmentally-disabled-and-his the respondent and the respondent’s parents or guardian;

oF

(b} that the parents or guardian are unabie to protect the interests of sueh-persen the respondent;
or

{c] whenever-there—is that the respondent has no parent ar guardian—the—ceurt-shal-appotnta
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{2} The responsible person may not be an emplayee of a residential facility.

{3} Only one person shal-at-eny-eAc-time may be the responsible person within the meaning of
this part.

{4} In appointing a responsible person, the court shall consider the preference of the respondent
oF-patiert. The court may at any time, for good cause shown, change its dasignation of who is the
responsible person.

{51 The appointment of the responsible person myst terminate at the time of the resident's
discharge from the residentiai facility. Hewever—the The appointment of the responsible person shaH may

not terminate during any period of conditional release from the facility.”

Section 8. Section 53-20-116, MCA, is amended to read:
"53-20-116. Professional-personte-attend Residential facility screening team member -- testimony

at hearing. In aAy a hearing held pursuant to this part, a member of the residential facility screening team

SFOSS-EXAFHPILERA M requir ify with reqgar rmination made by the residential facilit

screening team.”

Section 9. Section 53-20-118, MCA, is amended to read:

"53-20-118, Venue for hearing.{1) Hearings held pursuant to this part shalt must be held in the
district court for the district where in_which the respondent re:sidesrexeeﬂt-%ha%—at-ﬁe-meu-eﬁat—ef-aﬂﬁaﬁy

facility is tocated to which the respondent is or is to be committed.
{2] The cost of any hearing held pursuant 1o this part sha#t must be borne by the county where

the respondent resides.”
Section 10. Section 53-20-121, MCA, is amended to read:

"653-20-121. Petition for involuntary treatment -- contents of. (1) Any A person wha believes that

there is a person who is seriously developmentally disabled and in need of plaeementin commitment to
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a residential facility may request the county attorney to file a petition aileging that the person is sericusly
developmentally disabled and in need of placement+r commitment to a residential facility.

(2) The petiton must contain:

(a) the name and address of the persan requesting the petition and thaw the person’s interest in
the case;

(b} the name and address of the respondent;

{c) the name and address of the parents or guardian of the respondent and of any other person
believed to be legally responsible for the care, support, and maintenance of the respondent;

(d) the name and address of the respondent’s next of kin, to the extent known;

{e) the name and address of any person who the county attorney believes might be willing and
able t0 be appointed as a responsible person; and

(f) a statement of the rights of the respondent and kis the respondent’s parents or guardian that
must be in conspicuous print and tdentified by a suitable heading.

3} A copy of the petition must be sent to the residential facility screening team.”

Section 11. Section 53-20-125, MCA, is amended to read:
"53-20-125. Qutcome of screening -- recommendation for +reatment-at commitment to residential
facility -- hearing. (1) A _person may be committed to a residential faciity only if the persaon:

{a} is 18 years of age or older; and

b) is determined 1o be_seriously developmentally disabled and in_need of commitment to a

residential facility by the residential screening team, as provided in $3-20-133, and by a ¢ourt, as provided
in 53-20-129 or_ in this section,

12) If as a result of the screening required by 53-20-133 the residential facility screening team
concludes that the persen respondent who has been evaluated is seriously developmentatly disabled and

recommends that the respondent be committed to a residential facility for treatment and habilitation w-a

residential-faciivy on an extended basis, the team shall file its written recommendation and report with the

#9R. The report skald must include the factual basis for

court

the recommendation and shall must describe any tests or evaluation devices that have been employed in

evaluating the patient respondent.
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(3) Atthe request of the respondent, ks the respondent’s parents or guardian, or the responsible

person, the court shall appoint counsel for the respondent. If the parents terguardiant are indigent and if

they request it or if a quardian is indigent and requests it, the court shall appoint counsel for the parents
or guardian.

{(4) Notice of the recommendation determination of the residential facility screening team must be
mailed or delivered to; '

{a) the respondent—his;

{b) the respondent’'s parents ef, guardian; or next of kin, if known;

(e} the responsible person—rext-efidr—Hlaewn:;

{d)} the respondent's advocate, if any:
(el the county attorney;
{f) the residential facility; and

{q) the attorney for the respondent, if any;; and

() _the attorney for the parents or guardian, if any.

(6) The respondent, his the respondent's parents or guardian, the responsible person, the
respondent’s advgocgate, if any, or the attorney for any party may request that a hearing be heid on the
recommendation of the residential facility screening team. H-a-hearing-is-regquesied—the-courtshal-mail-or

: ‘ : tate_time, Lol ” .

(6) Notice of the hearing must be mailed or delivered to each of the parties listed at+-the-begifnring
ef+his in subsection {5}.

{7} The hearing must be held before the court without jury. The rules of civil procedure rust apply.

648} If the court finds that the respondent is seriously developmentaily disabled and in need of

commitment to 3 residential facility, it shatl order the respondent ademitted committed to a residential

facility for an extended course of treatment and habilitation. If the court finds that the respondent is

developrrentaly—disabled has a developmental disability but is not seriously developmentally disabled, it

shall dismiss the petition and refer the respondent to the department of social and rehabilitation services

10 be considered for placement in community-based services according to 53-20-209. If the court finds

that the respondent is-ret-develepmentally—disabled dges not have a develggmental disability or is not in

need of developmental disability services, it shall dismiss the petition.

- 20 - HB 65

Z\\ (Moneana Legisiative Council



54th Legislature HBO0B5.02

[ N & 2 L 7" B NS

49! 1t none of the parties notified of the recommendation request a hearing, the court may issue

an order gutherzng-the-persan-to-bo-admitted for the commitment of the respondent to the residential

facility for an extended period of treatment and habilitation or the court may initiate its owa inquiry as to

whether the order should be granted.

{18] The court may refuse toc authorize admission commitment of a persen respondent to a
residential facility for an extended period of treatment and habilitation if admissier commitment is not in
the best interests of the person respondent. '

{11) An grder for commitment must be accompanied by findings of fact.

(12} A court order entered in a proceeding under this part must be provided to the residential
facility screening tevam,"

Section 12. Section 53-20-126, MCA, is amended to read:
"53-20-126. Maximum period of admissten commitment to residential facility. t1-Ne-person-shall

2 The court order approving the adanssier commitment sialdl must specify the maximum period
of time for which the person is admitted committed to the residential facility. {—re—ease-shal

e The maximum period may not exceed 1 year.”

Section 13. Section 53-20-127, MCA, is amended to read:
"53-20-127. Transfer to another residential facility -- release to community-based aiternative --
hearing. (1) If. at any time during the period for which a persor resident is admitted committed to a

residential facility for an extended period of habilitation and treatment, the gualified mental retardation

professional in-charge-af responsible for the resident resident’s habilitation decides that the persen resident
no Ionéer requires placement in a residential facility and that there exist sufficient community-based
alternatives to provide adequate treatment and habilitation for the resident and adequate protection of the
life and physical safety of the resident and others erthatitis—the-bestinterests—oftheresident-that he

Hity, ther—he the gualified mental retardation professional may

Z\'\ _ 221 HB 65
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release the resident to the community-based alternative eﬁ—mfeHhe—Feadeﬁt—ee—#w»eHeﬁdeﬂﬁal
. 154 : e,

{2) setiee Notice of the proposed release ertransfer must be sent at least 15 days prigr to the date
of release to: |

{3} the resident—his;

b) the resident’s parents or guardians;

{c) the attorney who most recently represented the resident, if any;;

(d] the responsible person appointed by the court, if any—and;

{e) the resident’'s advocate, if any; and

(f) the court that ordered the admissien commitment. H-the—resident-has—been—foundunfitte

@aM3) If anyof-the-parties—So a party that was notified objects to the release ertransfer, they the
party may petition the court for 3 hearing to determine whether the release ertraasfer should be allowed.
The hearing must comply with the procedures set forth in 53-20-125. The court may on its own initiative
inguire concerning the propriety of the release ertransfer.

{814) MNething—in—this-subseetion{1-provents—thetransfer—ofa A resident may be transferred
without the notice grovided in subsection (2} to a hospital or other medical facility for necessary medical
treatment or eFrergenRey-transfer-ofaresident 10 a mental health facility for emergency treatment provided

that the emergency transfer complies with the statutory requirements for emergency detention of the

mentally ill. Within 24 hours of an emergency medical or psychiatric transfer, notice must be given to the
parents or guardian of the resident, the responsible person abpointed by the court, it any, and the court.

23(58) If a person is admitted committed to a residential facility for an extended course of
habilitaticn without a hearing and if subsequent to agdmissier commitment one of the parties who could
have requested a hearing learns that an alternative course of treatment is available that is more suitable
to the needs of the resident, the party may request the qualified mental retardation professional #-eharge
of responsible for the resident resident’s habilitation to release the resident to the alternative if it is a
community-based alternative ertransferthe-resident-te-the-alternative-if-it-is-a-residentio-alternative. ARy
wansferof A release must comply with the requirements of subseetion subsections (1) through (4). if the
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gualified mental retardation professianal in charge of the resident refuses ta authorize the release o
traRsfer, then the party may petition the court for a hearing to determine whether the presestresidential
aHerratve resident’s commitment should be continued. The hearing must comply with the procedures set

torth in 53-20-125."

Section 14. Section 53-20-128, MCA, is amended to read:

"53-20-128. Brtensiorn-ef-admissionperied—hearing Recommitment. (1) If the qualified mental
retardation professional in-eharge—afthe-resident responsible for a resident’s habilitation determines that

the adrm

resident continues to be seriously develgpmentally disabled and in need of commitment to a residential

facitity beyond the term of the current commitment order, the qualified mental retardation professional shall

request that a petition for recommitment be fileg.

{2) A petition for recommitment must be filed with the district court before the end of the current

period of commitment.

(3] The recommaendation of the qualified mental retardation professional must be presented in a
written report that includes a summary of the current habilitation plan for the resident.

{4) The resident must be screened in_accgrdance with 53-20-133 by the residential facility
screening team.

(5) Copies of the petition for recommitment and the report of the qualified mental retardation

professicnal must be sent to:

a) the court that issued the current order;

(b the residential screening team;

(¢} the resident;

d) the resident’'s parents or guardian or next of kin, if any;

-23 - HB 65
Montana Legisiative council




54th Legisiature HB0065.02

—

O W W N3 kR WM

—

IR

{e) the attorney who most recently represented the resident, if any;

{f} the responsible person appointed by the court, if any; and

{g) the resident’s advocate. if any.

(6) lf the residential facility screening team recommends that the resident be recommitted, the

court may enter_an grder for recommitment without hearing unless a persgn_ notified as provided in

subsection (5) requests that a hearing be heid gr the court determines that it would be in the best interest

of the resident to hold a hearing.
23(7) |If amy—person-so-notifiedrequesis the court sets a hearing, the court shall se+a-time—and
place—for—the--hearirgand--shall-mai—er—deliver provide notice to all of the persons wAfermed—ofthe

faeiity-or-transfer-of-theresidenttea-differentresidentiotfaeility- notified pursuant to subsection (5).

8) A court may order a resident's recommitment to a residential faciiity if the court determine
that the resident continues to be seriousiy developmeantally disabled and in need gf continued commitment
to_the residential facility. If the court finds that the resident is still in need of developmental disabilities
services but does not require treatrrent+A commitment tg a residential facility or if all parties are willing
for the resident to participate in a community-based program of habilitation, it shall refer the respendent
resident to the department of social and rehabilitation services to be considered for placement in
community-based services according to 53-20-209. If the persen resident is placed in community-based
services or if the need for developmental disabilities services no longer exists, the court shall dismiss the
petition. Fhe

(3) The court may not order esntirvation-of-admissien recommitment to a residential facility that
does not have an individualized habilitation plan for the resident. ir-its-erder—the-eourt-shall-make-findings

(10} At a hearing, the Fhe court may enA-its—owr-initiative inquire concerning the suitability of
continuing an-admissien a resident’s commitment to a residential facility.”

Section 15. Section 53-20-129, MCA, is amended to read:

"53-20-129. Emergency admission and commitment. {1} A professional-person-may-admita person
believed to be seriously developmentally disabled te may be admitted in a residential facility on an
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emergency basis when necessary to protect the person or others from death or sericus bodily harm.

{2) _An emergencgy admission to a residential facility may be initiated only by a developmental

disabilities professional.

{3] An_emergency admissicn may not proceed unless the residential facility and the department

of social and_rehabilitation services are given reasonable notice of the need for placement by the

develgopmental disabilities professional responsible for emergency admigsion.

(4) A petition as-set-eut-iAb3-10-121—ond-53-20-126 for emergency commitment must be filed
on the next judicial day after an emergency admission by the county attorney of the county where the
person rasides. H-a-pettion+sfiled—the

{5) The residental facility screening team shall report back to the court on the fifth seventh judicial
day following the filing of the petition for emergency commitment.

(8] Once a-petition-is—filed the report of the residential facility screening team is received by the
court, continued detention placement in the residential facility may be—alowed—esty—en not continue

without an order of the court for emergency commitment.

(7) A court may order an emergency commitment only when the court determines that the
emergency commitment is necessary to protect tha respondent or others from death or serious bodily
harm. ir-Re-case—may-an

{8) An order for emergency commitment may be entered without a hearing before the court, if the
court finds that the record supports the order.

{9) An emergency admission commitment to a residential facility may not continue for longer than
30 days witheut-subsequent-proeeedings after placement in the residential facility unless a petition for an

axtended commitment ta the residentiat facility has been filed before the court.

10) The residential facility screening team may recommend that the respondent under a petition

for emergency commitment be commi by court order to the residential facility on an extended basis.”

Saction 16. Section 53-20-130, MCA, is amended 1o read:

"53-20-130. Patient transfers from mental health facilities. |f amry a person is a patient in a mental
health facility and the professional person,_as defined in 53-21-102, in charge of the patient determines
that the patient is suffering from a developmental disability rather than mental illness and shouid more

properly be admitted committed to a residential facility or an appropriate less restrictive alternative, then
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the professional person shatl commence proceedings to effect sueh-agmission a commitment, consistent

e — v

with the procedures set forth in this part for admissiers commitments generally.”

Section 17. Section 53-2C-133, MCA, is amended to read:

"53-20-133. Residential facility screening team -- referral by court -- membership -- rules. (1) When
the district court epRsidersa-persoA receives a petition for commitment to a residential facility under this
part, the court_prior to proceeding, shall refer the perses respondent to the residential facility screening
team for screening 10 determine whether placement and habilitation in a residential facility are appropriate
for the persen respondent,

(2) A court may not commit a persen respondent to a residential facility under 53-20-125,
53-20-128, or 53-20-129 unless the residential facility screening team determines that placement and
habilitation in a residential facility are appropriate for the pessen respondent.

(3) The residential facility screening team may not determine that placement and habilitation in

a residential facility are appropriate gn_an extended basis unless the residential facility screening team

determines that the persen respondent is seriously deveiopmentally disabled.

{4) The residential facility screening team shall provide the court and the county attorney with the
social and placement information relied upon by the residential facility screening team in making its
determination,

(5} For purposes of this part, the department of social and rehabilitation services and the
department of corrections and human services shall adopt rules providing for the membership and terms
of the members of the residential facility screening team and setting forth the criteria and procedures to

govern the determinations made by the residentiai facility screening team."

Section 18. Section 53-20-146, MCA, is amended to read:

"53-20-146. Right not to be subjected to certain treatment procedures. (1) Residents of a
residential facility have a right not 10 be subjected to any gnusual or hazardous treatment grocedures
without the express and informed consent of the resident, if the resident is able to give consent, and of
kis the resident’s parents or guardian or the responsible person appointed by the court after opportunities
for consultation with independent specialists and legal counsel. Sueh-prepesed Proposed procedures must

first have been reviewed and approved by the mental disabilities board of visitors before consent is sought.

- 26 - HB 85
Montana Legistative councll



H4th Legislature HBO0B5.02

{2} Physical restraint may be employed only when absolutely necessary to protect the resident
from injury te-hRself or 1o prevent injury to others. Mechanical supports used to achieve proper body
position and batance that are ordered by a physician are not considered a physical restraint. Restraint may
not be employed as punishment, for the convenience of staff,qor as a substitute for a habilitation program.
Restraint may be applied only if alternative techniques have faited and only if the restraint imposes the least
possible restriction consistent with its purpose. Use of restraints may be authorized by a physician, a
developmental disabilities professional persen, ar 3 qualified mental retardation professional. Qrders for
restraints must be in writing and may not be in force for longer than 12 hours. Whenever physical restraint
is ordered, suitable provision must be made for the comfort and physical needs of the perses resident
restrained.

(3) Seclusion, defined as the ptacement of a resident alone in a locked room for nontherapautic
purposes, may not be employed. Legitimate "time out” procedures may be wbhzed used under close and
direct professional supervision as a technigue in behavior-shaping programs.

{4) Behavior madification programs involving the use of noxious or aversive stimuli must be
reviewed and approved by the mental disabilities board of visitors and may be conducted only with the
express and informed consent of the affected resident, if the resident is able to give consent, and of kis
the resident’s parents or guardian or the responsible person appointed by the ¢ourt after opportunities for
consultation with independent specialists and with legali counsel. Sseh These behavior modification
programs may be conducted only under the supervision of and in the presence of a qualified mental
retardation professional who has had proper training m—sueh—teehmques

(8) A resident may nat be subjected to a behavior modification program that attempts to extinguish
socially appropriate behavior or to develop new behavior patterns when sdeh the behavior modifications
serve only institutional convenignce.

{6) Electric shock devices are considered a research technique for the purpose of this part. Sweh
Electric shock devices may be used only in extragrdinary circumstances to prevent self-mutilation leading
to repeated and possibly permanent physical damage to the resident and only after alternative techniques
have failed. The use of sueh electric shock devices is subject to the conditions prescribed by this part for
experimental research generaily and may be used only under the direct and specific order of a physician

and the superintendent of the residential facility.”

27 . HB 65
Montana Leglisiative Council



S4tn Lagislature HBO065.02

—_

[o BENNE € L IR S S B e

Section 19. Section 53-20-161, MCA, is amended to read:

"53-20-161. Maintenance of records. {1) Complete records for each resident must be maintained
and must be readily available to persons who are directly involved with the particuiar resident and to the
mental disabilities board of visitars. All information contained in a resident’s records must be considered
privileged and confidential. The parents or guardian, the responsible person appointed by the court, and
any perszon properly authorized in writing by the resident, if the resident is capable of giving informed
consent, or by his the resident’s parents or guardian or the responsible person must be permitted access
to the resident's records. Information may not be released from the records of a resident ar former resident
of the residential facility unless the release of the informatior; has been properly authorized in writing by:

{a) the court;

{b} the resident aor former resident if ke the resident is over the age of majority and is capable of
giving informed consent;

{c) the parents ar guardian in charge of a resident under the age of 12;

(d) the parents or guardian in charge of a resident over the age of 12 but under the age of majority
and the resident if the resident is capable of giving informed consent;

{e) the guardian of a resident over the age of majority who is incapable of giving infarmed consent;

{f) the superintendent of the residential facility or his the syperintendent’s designee as custodian
of a resident over the age of majority who is incapable of giving informed consent and for whom no legal
guardian has been appainted;

{g) the superintendent of the residential facility or his the superintendent’'s designee as custodian
of a resident under the age of majority for whom there is no parent or legal guardian; or

(h) the superintendent of the residential facility or hia the superintendent’s designee as custodian
of a resident of that facility whenever release is required by federal or state law or department of social
and rehabilitation services rules. |

{2) Information may not be released by a superintendent or his the syperintendent’s designee as
set forth in subsectian (1){f), {1){g), or {1){h) less than 15 days after sending notice of the proposed release
of information to the resident, his the resident's parents or guardian, the attorney who most recently
represented the resident, if any, the responsible person appainted by the court, if any, the resident’
advocgate, if any, and the court that ordered the admission. If any of the parties so notified abjects to the

release of information, they may petition the court for a hearing to determine whether the release of
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information should be allowed. Information may not be released pursuant to subsection (1){f), (1}{g), or
{1){h) unless it 1s released ta further some legitimate need of the resident or to accomplish a legitimate
purpose of the facility that is not inconsistent with the needs and rights of the resident. information may
not be released pursuant to these-subseetions sybsection (11(f), (1){g}, or (1}){h} except in accordance with
written policies consistent with the requirements of this part adopted by the facility. Persons receiving
notice of a proposed release of information sha# myst also receive a copy of the written policy of the
facility governing release of information.

(3) These records rmust include:

(a) identification data, including the resident's legal status;

(b} the resident’s history, including but not limitéd 1o

{iy family data, educational background, and employment record;

{ii} prior medica! history, both physical and mental, including prior institutionaiization;

{c} the resident’s grievances, if any;

(d) an inventary of the resident’s life skills, including mode of communication;

te) a record of each physical examination that describes the results of the examination;

(f} a copy of the individual habilitation plan and any modifications therete 10 the plan and an
appropriate summary that-will {0 guide and assist the resident care workers in implementing the resident’s
pragram habilitation plan;

{g) the findings made in monthly reviews of the habilitation plan, whieb-firdings—mustirelude
including an analysis of the successes and failures of the habilitation program and direet whatever
madifications are necessary;

(h} a copy of the postinstitutionalization plan that includes a statement of services needed in the

community and any maodifications #herete 19 the postinstitytionalizatign plan and a summary of the steps

that have been taken to implement that plan;

{i} a medication history and status;

(i} asummary of each significant contact by a lifiedd mental retardation professional pessen with
a resident;

(k) a summary of the resident's response to his the rgsident’'s habilitation plan, prepared by a
qualified mentai retardation professigna! invoived in the resident’s habilitation and recorded at least

monthly. Wherever possible, sueb the response must be scientifically documented.
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14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

(i a monthiy summary of the extent and nature of the resident's waork activities and the effect of
the activity upon the resident’s progress in the habilitation plan;

{m] a signed order by a qualified mental retardation professional—pretessionai-persen: or physician
for any physical restraints;

(n) a descriptian of any extraordinary incident or accident in the facility involving the resident, to
be entered by a statf member noting personal knowledge of the incident or accident or other source of
information, including any reports of investigations of the resident’s mistreatment;

{0} a summary of family visits and contacts;

(p} a summary of attendance and leaves from the facility;

{q) arecord of any seizures:; illnesses-;, injuries;—and treatments thereof of seizyres, illnesses, and

infuries; and immunizations."

NEW SECTION. Section 20. Repealer. Sections 53-20-105; AND 53-20-111, 53-20-562; MCA,

and Section 27, Chapter 381, Laws of 1991, are repealed.

NEW SECTION. Section 21. Phrase change -- directions to code commissioner. Wherever a
reference to a person who is developmentally disabled or to a developmentally disabled person appears in
the Montana Code Annotated or in legislation enacted by the 1995 legislature, the code commissioner is
directed to change the reference to a person with developmental disabilities. The bhrase "seriously

developmentally disabled" should remain.

NEW SECTIQN. Section 22. Effective dates DATE. {H{Sections-3-6—through—23,—28-26;
SECTIONS 1 THRQUGH 21 and this section] are effective on passage and approval.

7 7 ] [
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