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Se nafe. BILL No. ~ 
INTRODUCED BY ~-W~ 

BY REQUEST OF THE DEPARTMENT OF' SOCIAL AND 

REHABILITATION SERVICES AND THE OFFICE OF BUDGET 

AND PROGRAM PLANNING 

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING THE 

DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES TO ADOPT 

RULES THAT PROVIDE FOR INELIGIBILITY FOR PUBLIC ASSISTANCE 

WHEN ASSETS ARE DISPOSED OF FOR LESS THAN FAIR MARKET VALUE 

AND THAT PROVIDE FOR AN UNDUE HARDSHIP EXCEPTION; REQUIRING 

THE DEPARTMENT TO ADOPT RULES THAT PROVIDE FOR CERTAIN 

. TREATMENT OF TRUSTS ESTABLISHED WITH AN APPLICANT'S OR 

RECIPIENT'S ASSETS AND THAT PROVIDE FOR AN UNDUE HARDSHIP 

EXCEPTION; EXPANDING THE AUTHORITY AND RESPONSIBILITY OF THE 

DEPARTMENT TO RECOVER MEDICAID EXPENDITURES FROM ESTATES OF 

DECEASED MEDICAID RECIPIENTS; PROVIDING THAT AFTER THE DEATH 

OF A SURVIVING SPOUSE THE DEPARTMENT MAY RECOVER MEDICAL 

ASSISTANCE PAID; SPECIFYING THE TIME WITHIN WHICH CLAIMS 

MUST BE PRESENTED; AUTHORIZING AND DIRECTING THE DEPARTMENT 

TO CLAIM AND RECOVER MEDICAID EXPENDITURES FROM THE 

RECIPIENTS OF PROPERTY OWNED BY DECEASED MEDICAID RECIPIENTS 

IMMEDIATELY PRIOR TO DEATH AND RECEIVED BY DISTRIBUTION OR 

SURVIVORSHIP; PROVIDING FOR INTEREST ON THE DEPARTMENT'S 

CLAIMS; SPECIFYING CERTAIN LIMITATIONS UPON DEPARTMENT 
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RECOVERY AGAINST ESTATES, SUCCESSORS IN INTEREST, AND 

PROPERTY SUBJECT TO LIEN; REQUIRING PARTIES HOLDING PERSONAL 

FUNDS OF DECEASED NURSING FACILITY RESIDENTS TO PAY THOSE 

FUNDS TO THE DEPARTMENT; REQUIRING PARTIES HOLDING EXCESS 

BURIAL FUNDS OR ASSETS TO PAY THOSE FUNDS TO THE DEPARTMENT; 

PROVIDING FOR DEPARTMENT IMPOSITION OF A LIEN FOR RECOVERY 

OF MEDICAID EXPENDITURES AGAINST THE REAL PROPERTY OF 

MEDICAID RECIPIENTS; SPECIFYING THE PERSONS WHO MAY BE 

SUBJECT TO A LIEN AND CIRCUMSTANCES THAT PRECLUDE CREATION 

OF THE LIEN; SPECIFYING THE PROCEDURES AND REQUIREMENTS FOR 

CREATION OF THE LIEN; SPECIFYING THE EVENTS THAT TRIGGER 

REPAYMENT UNDER THE LIEN; PROVIDING PROCEDURES FOR 

COLLECTION AND FORECLOSURE OF THE LIEN; PROVIDING FOR 

DISSOLUTION OF THE LIEN WHEN THE RECIPIENT IS DISCHARGED 

FROM AN INSTITUTION AND RETURNS HOME; PROVIDING FOR THE 

DISPOSITION OF THE PROCEEDS OF RECOVERIES; AMENDING SECTIONS 

53-2-611 AND 53-6-143, MCA; REPEALING SECTIONS 53-2-601 AND 

53-5-401, MCA; AND PROVIDING EFFECTIVE 

RETROACTIVE APPLICABILITY DATE." 

DATES AND A 

WHEREAS, the cost of funding the Montana Medicaid 

program has escalated rapidly in recent years and threatens 

to continue escalating beyond the capacity of Montanans to 

fund the program; 

WHEREAS, while the Medicaid program pays for the cost of 

-2- Si=>~'\ 
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the individual's medical care, prior laws and regulations 

have permitted individuals ta retain or dispose of valuable 

assets through the use of various transfers, trusts, and 

other arrangements, and have precluded recovery of Medicaid 

benefits even after the individual's death in certain cases; 

WHEREAS, under prior laws and regulations, valuable 

assets often have 

dissipated prior 

been 

to the 

transferred, 

individual's 

disposed of or 

death, making the 

assets unavailable for recovery by the Medicaid program even 

when not needed by a surviving spouse, dependent children, 

or other dependent family members; 

WHEREAS, unused funds belonging to Medicaid-eligible 

nursing facility residents set aside for burial often become 

unavailable for recovery by the Medicaid program; and 

WHEREAS, the United States Congress has recently enacted 

amendments to the federal Social Security Act that require 

the states to deny eligibility if assets have been disposed 

of for less than fair market value; to treat trusts as 

available resources, income, or transferred assets for 

eligibility purposes; to pursue estate recoveries in a 

broader range of cases; to expand the definition of estates 

beyond the probate estate to allow the states to recover 

more Medicaid benefits and to reflect a federal policy 

intended to prevent uncompensated transfers of assets; to 

prevent sheltering of income and assets through the use of 
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trusts and similar arrangements; and to prevent dissipation 

of assets that could be used to repay Medicaid benefits and 

to ensure that Medicaid benefits are available only to the 

truly needy. 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

{sections 1, 2, 4, and 9) grant the department of social and 

rehabilitation services rulemaking authority ta implement 

the provisions of [this act). 

I 1 l 

under 

The legislature 

(this act), 

intends that 

the department 

rehabilitation services establish 

in adopting 

of social 

rules 

and 

criteria for undue 

hardship waivers and exception procedures that are narrowly 

drawn so as to minimize eligibility for medical assistance 

and maximize recovery of medicaid benefits to the greatest 

extent allowed by federal requirements. 

(2) The legislature intends that the department adopt 

rules that specify the criteria and procedures for obtaining 

a recovery exception under 53-6-143(5}(b)(ii) and an 

exception from application of the transfer of assets rules 

(with respect to a transfer to an applicant's or recipient's 

child who provided care that permitted the applicant or 

recipient to reside at home rather than in an institution) 

so as to ensure that exceptions are drawn as narrowly as 
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permitted under federal requirements. 

(3) The legislature intends that the department adopt 

rules that, to the greatest extent allowed by federal 

requirements, provide for ineligibility for medical 

assistance as a result of transfers of assets without regard 

to the purpose of the transfer, except as specifically 

relevant under federal requirements. 

(4) (a) The legislature intends that the department 

adopt rules that, to the greatest extent possible under 

federal requirements, provide for treatment of trusts and 

similar devices as available income, available resources, or 

transferred assets and prevent sheltering of assets through 

those devices. 

(b) The legislature intends that exceptions to 

treatment of trusts and similar devices be limited to those 

exceptions that are mandatory under federal requirements and 

that any exceptions be limited, to the extent possible under 

federal requirements, to cases in which the state of Montana 

will receive the funds remaining in the trusts, to the 

extent of medical assistance paid on behalf 

individual upon the individual's death. 

of the 

{c} The legislature intends that, 

establishes a maximum income limitation 

federal supplemental security income 

if the department 

of 300% of the 

(SST) benefit for 

persons who reside in institutions or who require an 
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institutional level of care, the department adopt rules 

providing: 

(i) that income trusts described in 42 u.s.c.A. 
1396p(d) (4) (B) are exempt from treatment as available 

resources or income for nursing facility residents only if 

all of the individual's monthly income is paid to the trust 

and the trust distributes monthly to the individual an 

amount no less than the maximum income allowable for 

purposes of rnedicaid eligibility; 

(ii) that the income distributed to a nursing facility 

resident as provided in subsection (4)(c)(i), 

individual's monthly personal needs allowance, 

less the 

less any 

amount that n1ay be diverted to a community spouse under the 

department
1
s spousal impoverishment rules, and less any 

other amount specified by department rule, must be applied 

to the individual's cost of nursing facility care; 

(iii) that the exemption of these trusts applies only to 

the extent that the individual requires services to which 

the income limit described in subsection (4){c) applies; 

(iv) that the exemption of these trusts must be limited 

to individuals whose income, immediately prior to 

establishment of the trust, is in excess of the income limit 

described in subsection (4){c) and below the private cost of 

nursing facility care; 

(v) that the exemption of these trusts applies cnly if 
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the trust is established and actually maintained for the 

sole benefit of the recipient: and 

(vi) procedures and criteria under which a transfer to a 

trust described in subsection (4}(c)(i) is a disposal of 

assets for purposes of [section 1]. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION, Section 1. Rules providing for period of 

ineligibility for medical assistance when assets disposed of 

for less than fair market value -- undue hardship exceptionw 

(1) Subject to subsection (2) and to the extent allowed by 

federal law, the department shall adopt rules that provide 

for a period of ineligibility for medical assistance under 

this part when the applicant or recipient or the applicant 1 s 

or recipient's spouse directly or indirectly disposes of any 

assets for less than fair market value. 

(2) An applicant or recipient is not ineligible for 

medical assistance under this part by reason of a 

disposition of assets under subsection (1) to the extent 

that the department determines that the denial of 

eligibility would cause an undue hardship, as defined by 

department rule. The department shall adopt rules 

establishing procedures and criteria for determining whether 

a denial of eligibility would work an undue hardship. 

(3) This section does not prohibit the department from 
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adopting rules that provide for a period of ineligibility 

for public assistance programs other than medical assistance 

when an applicant or recipient directly or indirectly 

disposes of assets for less than fair market value. 

NEW SECTION. Section 2. Rules 

treatment of trusts established 

requiring certain 

with applicant's or 

recipients assets undue hardship exception. (1) Subject 

to subsection (2), and to the extent allowed by federal law, 

the department shall, for the purposes of eligibility for 

medical assistance under this part, adopt rules to require 

that the corpus, income, accumulated income, and 

distributions from or of a trust or similar legal instrument 

or device, established in whoie or in part with the 

applicant's or recipient's assets or with assets to which 

the applicant or recipient is entitled, be considered as 

available income, available resources, or assets disposed of 

for less than fair market value. 

(2) The rules must include a procedure and criteria for 

a waiver of application of the rules provided for in 

subsection (1) if the applicant or recipient demonstrates 

that application of the rules would cause drl undue hardship 

on the applicant or recipient. 

Section 3. section 53-2-611, MCA, is amended to read: 

•sJ-2-611. Recovery of medicaid benefits following f~em 

recipient's @e~~te death. (1) 8po~ Following the death of 
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any recipient of medical assistance under Title 53, chapter 

6, part 1, the department shall execute and present a claim~ 

~ against the recipient's estate of--stteh-persoftL 

within the time specified in the published notice to 

creditors in the estate matter proceeding, for the total 

amount of recoverable medical assistance paid ttftder-this 

t±t±e,-sep~rate¼y-stating-the-amottnt-of-a¼±-ase±stanee--paid 

o~--or-a£ter-dtt%y-±,-±953♦-~he-departmentie-e¼a±m-te-stlb;eet 

to-the-±im±tatiofts-spee±f±ee-±~-53-6-±43t3to to or on behalf 

of the recipient; and 

(b) against a person who has received property of the 

recipient by distribution or survival for an amount equal to 

the recoverable medical assistance paid on behalf of the 

recipient or the value of the property received by the 

person from the recipient by distribution or survival, 

whichever is less. 

(2) Notwithstanding any statute of limitations or claim 

presentation deadline, a department claim against an estate 

may not be barred for lack of timely presentation if 

presented to creditors in the probate proceeding within the 

time specified in the published notice. 

(3) A department claim under subsection (1) bears 

interest from the date of the recipient 1 s death at the rate 

S£ecified in 31-1-106. 

(4) For purposes of this section, ''recoverable medical 
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assistance" includes any payment under Title 53, chapter 6, 

part 1, including but not limited to payments made for items 

and services provided to and insurance premiums, 

deductibles, and coinsurance paid on behalf of a recipient 

who: 

{a) during the recipient's lifetime, was an inpatient 

in a nursing facility, intermediate care facility for the 

mentally retarded, or institution for mental disease and, 

with resEect to that institutionalization, the de.eartment 

determined under the provisions of [section 7{l){c)] that 

the person was not reasonably expected to be discharged and 

return home; or 

(b) was at least age 55 or a lesser age allowed by 

federal law when the item or service was provided or when 

the insurance premiu~, deductible, or coinsurance was paid. 

(5) (a) For purposes of this section, property of a 

deceased recipient received by distribution or survival is 

any real or personal property or other assets in which the 

recipient had any right, title, or interest immediately 

prior to the time of death, including but not limited to 

assets passing to one or more survivors, heirs 1 assignees, 

or beneficiaries of the deceased recipient through joint 

tenanc~ tenancy in common~ right of surv iv.ors~ 

conveyance subject to life estate,_l_ivi~_g_ trust, or other 

arran.9.ement. 

-10-
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(b) Property received by distribuU-on includes but is 

not limited to: 

(i} property distributed to a person through a probated 

estate or a small estate administration procedure; or 

(ii) property otherwise distributed to or in the 

possession of a person through any ocher procedure or when a 

legal procedure for distribution has not been followed. 

(6) (a) The department may seek recovery under both 

subsections (l){a) and (l)(b) with respect to the estate of 

the same deceased recipient until its claim is satisfied in 

full. Upon full satisfaction of its claim, the department 

may not seek further recovery and shall provide appropriate 

releases to the deceased recipient's estate and other 

affe~arties. 

(b) An estate or other party is not entitled to a 

reduction or waiver of the department's claim on the grounds 

that there is or may be another party from whom recovery~ 

be made under this section. 

(7) The department 1 s claim is subject to the 

limitations and requirements specified in 53-6-143. 

(8) The department may waive recovery under this 

section if it determines that the cost of recovery equals or 

exceeds the amount likely to be recovered. 

fit~ All money recovered under this section from any 

source must be distributed to-the-eo~nty-and to the state 
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general fund of--the--etate--0£--Montana--aeeord±n9--to--tfte 

eottntyis--or-~tateie-tntereeteT-T£-the-£ederat-½aw-reqttiresT 

the-federa½-9overnment-±e-ent±t½ed-to-a-ehare-or-any-amottnte 

coiieeted-ttnder-this-eeet±on-±n-proportion--to--the--amottnte 

that--it-hae-eontr±bttted-to-tke-grante-recoveredT-~he-amottnt 

dtle--the--~n±ted--State~--m~et--be--promp~iy--pa±d--by---the 

department and to the United States government ~uired 

by applicable state and federal laws and regulations.'' 

Section 4. Section 53-6-143, MCA, is amended to read: 

"53-6-143. Limitations on liens and recoveries. (1) A" 

Exce.et as provided in this section, the department may not 

impose a lien upon the property of an applicant for or 

recipient of medical assistance may--not--be-requ±red-eo 

exeetlte-an-agreement-ereating-a-½±en-on-h±~-real-property. 

(2) A lien for recovery of medical assistance paid or 

to be paid under this chapter may be imposed against the 

real or personal property of a"--individtlai a medicaid 

applicant or recipient prior to h±s the applicant's or 

recipient 1 s death for-reeovery-of-medical-a~~i~tanee-pa±d-or 

te-be-pa±d-on-hie-beha~~-ttnder-th±s-ehept~r only: 

(a) pursuant to a judgment of a court for recovery of 

medical assistance ±neorreet±y paid on behalf of the 

recipient; or 

(bl on a third-party recovery as provided in 53-2-612L 

or 

-12-
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{c) as provided in [section 7]. 

(3) tat The department may recover medical assistance 

correctly paid on behalf of a recipient onlyT 

t±t as provided in 53-2-611, exeept--tha~--±t--ffle:y--~ot 

reeo~er-for-a~y-aee±etanee-pa±d-on-beha¼£-of-a-ree±p±ent-£or 

eerv±ces-prov±ded-be£ore-he-ree:ehed-e:ge-65;-or 

t±±t-e:s--pro¥±ded-±r, 53-2-612, [section 5], [section 6], 

or [section 71 or as provided in a written agreement between 

the department and the recipient or 

re.eresentative. 

tbtl4) (a) The 

53-2-611 Ol'l%]'T 

department may 

the reci12.ient's 

not recover under 

t±t--after-the-death-of-the-ree±p±entis or [section 7] 

while there is a surviving spouse,-±£-any;-and 

t±±t-±£-there-is-no of the recipient or while there is a 

surviving child of the recipient who is under age 21, blind, 

or permanently and totally disabled. This subsection does 

not preclude the department from imposing a lien under 

{sectiQl1___l_l. 

lb) (i) Following the death of the reci.E,ient's 

surviving spouse, the department shall recover for the total 

amount of recoverable medical assistance! as defined in 

53-2-611, under [section 7] or under 53-2-611. Recovery must 

be by claim against the recipient's estate prior to 

distribution or by claim against the estate of the 
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recipient's surviving spouse for the lesser of the total 

amount of recoverable medical assistance or the value of any 

of decedent's estate received by the surviving spouse by 

distribution. 

(ii) Any statute of limitations or claim presentation 

deadline that purports to preclude recovery does not apply 

to a department claim under this subsection (b), 

(c) (i) Following the recipient's death, the department 

shall impose a lien upon the real property of the surviving 

spouse to the extent of the interest received by the spouse 

from the recipient's estate or property. The lien: 

ill must be imposed according to the procedures 

specified in [section 71; 

(B) is due and payable upon the death of the spouse or 

upon the sale, transfer, or exchange of the real property; 

and 

(C) may be collected according to the provisions ~f 

[section 7]. 

(ii) The lien may be imposed under this subsection (C) 

without regard to the conditions specified in [section 7) 

but is subject to the limitations specified in subsections 

(4) and (5) of this section. 

(d) The existence of any person described in subsection 

(4)(a) that prevents recovery by the department applies only 

to the share of the recipient 1 s estate or property that 

-14-
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passes to the person or persons described in subsection 

( 4 )(a). 

(5) The department may not recover under [section 7) 

upon a lien imposed on the deceased recipient's home while a 

person lawfully resides in the home and that person: 

(a) has resided lawfully and continuously in the home 

since the time of the deceased reci.E,ient's 

institutionalization~ and 

(b) is either: 

(i) a sibling of the deceased recipient who resided in 

the recipient's home for a period of at least l year 

immediately before the recipie~!_'_§ j._~~ti_!~t,i~naliz~ti~n; or 

(ii) a child of the deceased recipient who resided in 

the recipient's home for a period of at least 2 years 

immediately before the recipient 1 s institutionalization and 

who demonstrates to the satisfaction of the department, 

according to procedures and criteria established by 

department rule, that the child provided care to the 

recipient during the period that permitted the recipient to 

reside at home rather than in an institution. 

(6) The department shall waive its recovery under 

53-2-611 or [section 7} in whole or in part if it determines 

that recovery would result in undue hardship as defined by 

de.12.artment rule. The de.e_artment shall ado,et r-ules 

establishing pr-ocedures and criteria for obtaining undue 
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hardship waivers. 

t4t--Reeover±es---mttet---be---prorated--to--the--federa¼ 

go~ernme~t-8nd-the-state-in-the--proport±on--to--wh±eh--eaeh 

contribttte~--to-the-mediea±-aee±etaneeT-Reeovery-£or-med±ea¼ 

ase±etanee-p8±0-pr±or-to-dtt±y-i,-i9~4,-eha¼±-be-proratee--to 

re±mbttree--the-eottnty-share-of-~art±e±pat±on•-~he-pro~±e±one 

of-th±e-eeet±on-ere--hereby--exte~ded--te--provide--£or--the 

reeo~ery--of-a½½-med±eai-aee±etanee-p8±0-tt~der-th±s-part-and 

ii~ewtee-te-a½¼-med±ea½-aid-to-tke-aged-aseiete~ce--patd--by 

the--department-0£-eociai-a"d-rehab±½itet±on-eerv±eee-dttri~g 

the-per±od-of-time-dttiy-i,-19657-threagh-dttne-367-½969~" 

NEW SECTION. Section 5. Payment of certain of deceased 

recipient's funds to department. (1) A nursing facility or a 

per-son, other than a financial institution, holding personal 

funds of a deceased nursing facility resident who r-eceived 

medicaid benefits at any time shall, within 30 days 

following the resident's death, pay those funds to the 

department unless within that time the nursing facility or 

person has actual notice that a probate proceeding has been 

commenced under Title 72, chapter- 3, part 2 or 3, or a 

similar law in another state. If the nursing facility or 

person has actual notice that a 

commenced within that time, the funds 

proceeding has been 

are payable to the 

duly appointed personal representative of lhe deceased 

resident's estate. Commencement of a probate proceeding 
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after 30 days following the resident's death does not excuse 

a nursing facility or person from the requirement of 

delivering the funds to the department, and the department 

is not required to pay to the estate any funds received 

under this section. Funds paid to the department under this 

section are not considered to be property of the deceased 

resident's estate, and the limitations in 53-6-143 do not 

apply to recovery of the funds by the department. 

(2) The department shall apply any funds received under 

this section proportionately to the federal and state shares 

of recoverable medical assistance, as defined in 53-2-611, 

and shall pay any remaining amount to any person entitled by 

law to the funds. 

NEW SECTION. Section 6. Payment of excess burial funds 

or assets to department. (1) After the death of a person who 

at any time received medicaid benefits, a mortician, funeral 

director, or other person, including but not limited to the 

decedent's spouse, heirs, devisees, or 

representative, who holds unused funds or other 

personal 

property 

that had been specifically designated and set aside for 

paying for the disposition of the human remains and related 

expenses shall pay those funds to the department within 30 

days following the burial, cremation, or other final 

disposition of the decedent's remains. The funds must be 

paid to the department regardless of any provision in a 
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written contract, trust, or other agreement entered into on 

or after January 1, 1994, directing a different disposition 

of the funds. Funds paid to the department under this 

section are not considered to be property of the deceased 

resident's estate, and the limitations in 53-6-143 do not 

apply to recovery of the funds by the department. 

(2) The department shall apply any funds received under 

this section proportionately to the federal and state shares 

of recoverable medical assistance, as defined in 53-2-611, 

and shall pay any remaining amount to any person entitled by 

law to the funds. 

NEW SECTION. Section 7. Department lien upon real 

property of certain medicaid recipients. (1) The department 

shall impose a lien upon the real property, including the 

home, of an institutionalized recipient of medical 

assistance under this part to secure the assets of the 

recipient for recovery of medical assistance benefits paid 

on behalf of the recipient prior to, on, and after the 

imposition of the lien if all of the following conditions 

are met: 

(a) The recipient has been admitted to a nursing 

facility, intermediate care facility for the mentally 

retarded, or an institution for mental disease. 

(b) A lien may not be imposed upon the rec~pient's horn~ 

if any of the following individuals are lawfully residir1g in 
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the recipient's home: 

(i) the recipient's spouse; 

{ii) the recipient's child who is under 21 years of age, 

blind, or permanently and totally disabled; or 

(iii) the recipient's sibling who has an ownership 

interest and equity in the recipient's home and who was 

residing jn the recipient's home for a period of at least 1 

year immediately before the recipient's 

institutionalization. 

(c) The department has determined that the recipient 

cannot reasonably be expected to be discharged from the 

facility and to return home. There is a rebuttable 

presumption that the recipient cannot reasonably be expected 

to be discharged from the facility and return home if the 

recipient or a representative of the recipient declares that 

there is no intent to return home or if the recipient has 

been institutionalized for 6 months or longer with no 

discharge plan. A recipient or recipient 1 s representative 

who alleges that there is a reasonable expectation of 

discharge from the facility and a return home has the burden 

of demonstrating the reasonable expectation. The reasonable 

expectation must be established based upon medical evidence 

and medical opinion. A declaration by the recipient or a 

recipient's representative that the recipient intends to be 

discharged from the facility and to return home is not alone 
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there is a reasonable 

facility and a return 

(d) The department has provided the recipient 30 days' 

written notice of its determination under subsection {l)(c) 

and its intent to impose a lien, and the recipient has an 

opportunity for a hearing pursuant to the department's 

hearing procedures. 

(2) For purposes of subsection (1), real property of a 

recipient includes any interest in real property that may be 

subject to a judgment lien. 

(3) The lien must contain the name and address of the 

recipient who owns an interest in the property, a legal 

description of the property, and an address and telephone 

number of the department, office, or representative who can 

provide more information about the lien. The lien applies 

only to the property described in the lien. 

(a) The lien need not be executed by or on behalf of 

the medicaid recipient, but it must be executed by a duly 

authorized agent or employee of the department. The 

execution must be acknowledged as provided in 70-21-203. 

(b) The lien need not state the specific amount of 

medical assistance repayment owed. The lien is sufficient to 

secure repayment of past, current, and future recoverable 

medical assistance, as defined in 53-2-611, if the lien 
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states that: 

(i) the lien is imposed under 53-6-143 or this section 

to secure the described property for recovery of medical 

assistance benefits paid on behalf of the recipient prior 

to, on, and after the date of the lien; and 

(ii) the recoverable medical assistance paid, as defined 

in 53-2-611, is due and payable upon sale, transfer, or 

exchange of any right, title, or interest of the recipient 

in the property or upon the recipient 1 s death, with interest 

at the rate specified in 31-1-106 accruing from the date of 

the sale, transfer, or exchange or from the date of the 

recipient's death. 

(c) Technical errors in the recipient 1 s name or in the 

legal description of the property do not affect the validity 

of the lien if the information provided is sufficient to 

identify the person and property described. Regardless of 

any defect in the form or recording of the lien, the lien is 

valid as between the department and: 

Ii l the recipient and the recipient's estate; and 

(ii) persons who have actual notice of the existence of 

the lien, the recipient's identity, and the identity of the 

property intended to be subject to the lien. 

(4) The lien must be recorded in the office of the 

clerk and recorder in the county in which the real property 

is located. The department may not be required to pay any 
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fee for recording the lien, regardless of the provisions of 

7-4-2631. 

{a) Recording of the lien operates as due and legal 

notice to all persons, including subsequent purchasers, 

encumbrancers, mortgagees, or other lienholders. Upon 

recording, the lien is prior to any earlier unrecorded 

interest or claim, is prior to any subsequent interest or 

claim, whether or not recorded, and is subject to any unpaid 

property taxes. For purposes of execution under this 

section, a sale, transfer, or exchange of the property by 

the recipient is considered a waiver and relinquishment of 

any homestead exemption of the recipient in the property 

subject to the lien. 

(b) When recorded, the lien has the force and effect of 

a judgment lien, except as provided in this section. For 

purposes of provisions of this chapter relating to judgment 

liens, the department is considered the judgment creditor 

and the recipient is considered the judgment debtor. 

(c) After recording, the lien remains effective without 

any further department action until satisfied, released, or 

dissolved. If and when the recipient is discharged from the 

facility and returns home, the lien dissolves. 

(5) Upon the recipient's death or the sale, transfer, 

or exchange of any right, title, or interest of the 

recipient in the property, the department may file with the 
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clerk of the district court in the county in which the real 

property is located an application for issuance of a writ of 

execution for levy on the real property described in the 

lien for the amount of recoverable medical assistance, as 

defined in 53-2-611, paid on behalf of the recipient prior 

to, on, and after the date of the lien, including amounts 

paid up to the date of sale of the property, plus interest 

and costs. 

(a) The application must be sworn and must state the 

following: 

(i) the name of the recipient, a legal description of 

the real property, and a description of the recipient's 

interest in the property; 

(ii) a statement that the department has imposed a lien 

upon the property under this section; 

{iii) a statement that the lien complies with the 

requirements of this section; 

(iv) the date upon which the lien was recorded and the 

office in which it was recorded; 

(v) a description of the sale, transfer, or exchange 

that entitles the department to recover or a statement that 

the recipient has died, with the date of the recipient's 

death; 

{vi) a statement that the lien has not dissolved under 

the provisions of subsection (4){c); 
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(vii) the amount of recoverable medical assistance, as 

defined in 53-2-611, paid, the amount of interest on the 

recoverable medical assistance as of the date of the 

application, and, if applicable, a statement that additional 

amounts may be paid and additional interest may accrue up to 

the time that the property is sold in satisfaction of the 

lien; 

(viii) a statement that the total amount due has not 

been paid as of the date of the application; 

(ix) a statement that recovery is not prohibited by 

53-6-143; 

(X) the names and addresses of all persons who have a 

recorded interest in the property, including a recipient or 

recipient 1 s estate, co-owner, purchaser, grantee, 

encumbrancer, mortgagee, and lienholder, and a statement 

that all of these persons have been notified as required by 

subsection (S)(b); and 

(xi) a reguesl that a writ of execution be issued for 

sale of the described property if an action is not filed as 

provided in subsection (5){d) within 60 days of filing of 

the application. 

lb) The department shall mail a notice to all persons 

having a recorded interest in the property. The notice must 

state that the department has a lien under this section upon 

the described property, that the department has filed an 
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application for a writ of execution seeking sale of the 

property, and that a writ will be issued unless an action 

has been filed, in accordance with subsection (5)(d), within 

60 days of the date of filing the application challenging 

issuance of the writ. The department shall include with the 

notice a copy of the filed application. Mailing is 

considered sufficient if the notice is mailed, postage 

prepaid and return receipt requested, under the name and to 

the address stated in the recorded instrument creating each 

person's interest, 

{c) The submission of an application under this 

subsection (5) is not the filing of a legal action, and the 

rules and requirements applicable to legal actions do not 

apply, 

(d) A person with a recorded interest in the real 

property described in an application filed under this 

subsection (5), including the recipient or a co-owner, 

purchaser, grantee, encumbrancer, mortgagee, or lienholder, 

may, within 60 days of filing of the application under this 

subsection (5), file an action in the district court 

challenging the requested issuance of a writ of execution. 

The court shall determine the validity or invalidity of the 

department's lien and order appropriate relief, including 

issuance of the writ or denial of the application for 

issuance of the writ. 
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(e} If an action has not been filed under subsection 

(5)(d) within 60 days of filing of an application containing 

the statements required by subsection (5)(a), the clerk 

shall issue a writ of execution specifying the property to 

be levied upon, the amount due as of the date of filing of 

the application, and a statement that additional amounts may 

be due up to and through the date of sale. 

(6) Upon sale of the property under a writ of execution 

issued under this section, the purchaser acquires the right, 

title, interest, and claim of the recipient, subject only to 

any right, title, interest, or claim arising from an 

instrument recorded prior to the department's lien under 

this section and to any unpaid property taxes. The sale is 

absolute and is not subject to any period of redemption 

under Title 25, chapter 13, part B, or other related law, 

(7) If a lien under this secticn is invalid for any 

reason, the invalidity does not preclude the department from 

recovering under 53-2-611. 

(8) For purposes of 70-19-302, the state's right or 

title to property described in a lien created under this 

section is considered to accrue on the latest of: 

(a) a sale, transfer, or exchange of any right, title, 

or interest of the recipient in the property; 

(b) the death of the recipient; or 

{c) the death of the recipient's spouse. 
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(9) (a) The department may waive recovery under this 

section if it determines that the cost of recovery equals or 

exceeds the amount likely to be recovered. If the total 

amount due the department under this section is paid, the 

department may not file an application under subsection (5), 

shall withdraw its application if the application has 

already been filed, or shall instruct the sheriff to cancel 

sale proceedings. 

lb) In lieu of applying for a writ of execution, the 

department may agree with the heirs or devisees of the 

recipient to accept periodic payments toward repayment of 

recoverable medical assistance or may agree with the 

13 recipient's surviving spouse to accept substitute security 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

and partial payment, when appropriate, if the terms of 

agreement, including security for repayment, are acceptable 

to the department and if the agreement does not reduce the 

amount due or the likelihood of recovering the amount due. 

The department may delay filing an application for issuance 

of a writ of execution for purposes of concluding 

negotiations toward an agreement in lieu of execution. 

(10) The department shall apply any funds received under 

this section proportionately to the federal and state shares 

of the recipient's recoverable medical assistance, as 

defined in 53-2-611. Any excess funds after application of 

proceeds to recoverable medical assistance must ·be Paid to 
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the recipient or to the recipient's representative or 

successor in interest. 

NEW SECTION. Section 8. Repealer. Sections 

and 53-5-401, MCA, are repealed. 

53-2-601 

NEW SECTION. Section 9. Rulemaking authority. The 

department may adopt rules to implement [this act]. 

NEW SECTION. Section 10. Codification instruction. 

[Sections 1, 2, 5 through 7, and 9] are intended to be 

codified as an integral part of Title 53, chapter 6, part l, 

and the provisions of Title 53, chapter 6, part 1, apply to 

[ sections 1, 2, 5 through 7, and 9]. 

NEW SECTION. Section 11. Severability. If a part of 

[this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

NEW SECTION. Section 12. Applicability. ( l I I sect ions 

3, 5, and 6] and those portions of [section 4] relating to 

recovery under 53-2-611 apply to medical assistance 

recipients who die on or after January 1, 1994. 

(2) [Section 71 and those portions of [section 4] 

relating to recovery under [section 7] apply as a condition 

of medical assistance eligibility or continuation of medical 

25 assistance eligibility on or after January 1, 1994. 
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l NEW SECTION. Section 13. Retroactive applicability. 

2 [Sections 1 and 2} apply retroactively, within the meaning 

3 of 1-2-109, to assets disposed of or trusts established 

for purposes of determining 4 

5 

6 

after August 10, 1993, 

eligibility for medical 

1994. 

assistance on or after January 1, 

7 NEW SECTION. Section 14. Effective dates. ( 1) 

8 [Sections 1, 2, 9 through 11, and 13 and this section} are 

9 effective on passage and approval, 

10 (2) [Sections 3 through 8 and 12] are effective January 

11 1, 1994. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for SB0039. as introd~ced. 

DESCRIPTION OF PROPOSED LEGISLATION: Revises eligibility standards for assets of applicants for Medicaid benefits. 

ASSUMPTIONS: 
1. Two FTE will be hired to implement the Medicaid lien law within the Department of Social and Rehabilitation Services 

(SRS). One FTE will be assigned to the estate recovery program and one FTE will work as an eligibility technician and 
do public outreach. Both FTE will start 1/1/94. 

2. Operating expenses and equipment for these FTE include computers, desks, telephones, telephone line hookups, and 
computer network hookups. 

3. A contractor will be hired to design, implement and operate a recipient asset management system, including public 
outreach at a cost of $100,000 per year. 

4. The contractor will receive a 15% contingency for collections, which will cost $90,000 per year. 
5. Gross collections of $600,000/year are anticipated, made up of: $100,000 from liens and $500,000 from estates. Of these 

collections, 28.98% (FY94) and 29.13% (FY95) goes to general fund, with the remainder going to the federal government. 
The collections will not begin before 7/1/94, due to the time frame for selecting a contractor. 

6. There will be two people denied eligibility per month based on the new eligibility requirements. 

FISCAL IMPACT: 

Expenditures 
FTE 

Personal Services 
Operating Exp/Equip 
Contingency Contract 

Total Expenditures 

Funding: 
General Fund 
Federal Funds 

Total Funding 

(Continued on p. 2) 

~~~~ ............ 
:WIS, BUDGE'r DIRECTOR 

Current Law 
0.00 

0 
0 
Q 
0 

0 
0 
0 

Qj 
Office of Budget and Program 

DATE 
Planning 

FY '94 
frQQosed Law 

1.00 

28,219 
8,200 

0 
36,419 

14,320 
22,099 
36,419 

FY '95 
Difference Current Law Progosed Law Difference 

1.00 0.00 2.00 2.00 

28,219 0 56,439 56,439 
8,200 0 4,400 4,400 

0 190,000 1!;10,000 
36,419 0 250,839 250,839 

14,320 0 119,141 119,141 
22,099 0 131,698 lJl,§98 
36,419 0 250,839 250,839 

- (?/~ l~/20/?J 

DATE ~RMAN, PRIMARY SPONSOR 
Fiscal Note for SB0039, as introduced 

S6 3'J 



Fiscal Note Request, SB0039 as introduced 
Form BD-15 page 2 
(continued) 

Current Law 
Revenues: 
Gross Collections 0 
Cost Avoidance 0 

Total Revenues 0 

Revenue Distribution: 
General Fund 0 
Federal Funds 0 

Total Distribution 0 

Net Inpact: 
General Fund Savings 0 
Federal Revenue Savings 0 

Total Reduction 0 

FY '94 
Pro12osed Law 

0 
78,930 
78,930 

22,874 
56,056 
78,930 

(8,554) 
(33,957) 
(42,511) 

FY '95 
Difference Current Law Pro12osed Law Difference 

0 0 600,000 600,000 
78,930 0 315,720 Jl:i 1 720 
78,930 0 915,720 915,720 

22,874 0 266,749 266,749 
56,056 0 648,971 648,971 
78,930 0 915,720 915,720 

(8,554) 0 (147,608) (147,608) 
(33,957) 0 !517,27Jl (517,273) 
(42,511) 0 (664,881) (664,881) 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: Significant savings are expected in the future as changes in this law become 
known and alternative funding methods for nursing home care become available and more widely utilized (i.e. long-term care 
insurance). 
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APPROVED BY COMM. ON 
FINANCE AND CLAIMS 

SENATE BILL NO. 39 

INTRODUCED BY WATERMAN, COBB 

BY REQUEST OF THE DEPARTMENT OF SOCIAL AND 

REHABILITATION SERVICES AND THE OFFICE OF BUDGET 

AND PROGRAM PLANNING 

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING THE 

DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES TO ADOPT 

RULES THAT PROVIDE FOR INELIGIBILITY FOR PUBLIC ASSISTANCE 

WHEN ASSETS ARE DISPOSED OF FOR LESS THAN FAIR MARKET VALUE 

AND THAT PROVIDE FOR AN UNDUE HARDSHIP EXCEPTION; REQUIRING 

THE DEPARTMENT TO ADOPT RULES THAT PROVIDE FOR CERTAIN 

TREATMENT OF TRUSTS ESTABLISHED WITH AN APPLICANT'S OR 

RECIPIENT'S ASSETS AND THAT PROVIDE FOR AN UNDUE HARDSHIP 

EXCEPTION; EXPANDING THE AUTHORITY AND RESPONSIBILITY OF THE 

DEPARTMENT TO RECOVER MEDICAID EXPENDITURES FROM ESTATES OF 

DECEASED MEDICAID RECIPIENTS; PROVIDING THAT AFTER THE DEATH 

OF A SURVIVING SPOUSE THE DEPARTMENT MAY RECOVER MEDICAL 

ASSISTANCE PAID; SPECIFYING THE TIME WITHIN WHICH CLAIMS 

MUST BE PRESENTED; AUTHORIZING AND DIRECTING THE DEPARTMENT 

TO CLAIM AND RECOVER MEDICAID EXPENDITURES FROM THE 

RECIPIENTS OF PROPERTY OWNED BY DECEASED MEDICAID RECIPIENTS 

IMMEDIATELY PRIOR TO DEATH AND RECEIVED BY DISTRIBUTION OR 

SURVIVORSHIP; PROVIDING FOR INTEREST ON THE DEPARTMENT'S 

CLAIMS; SPECIFYING CERTAIN LIMITATIONS UPON DEPARTMENT 
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RECOVERY AGAINST ESTATES, SUCCESSORS IN INTEREST, AND 

PROPERTY SUBJECT TO LIEN; REQUIRING PARTIES HOLDING PERSONAL 

FUNDS OF DECEASED NURSING FACILITY RESIDENTS TO PAY THOSE 

FUNDS TO THE DEPARTMENT; REQUIRING PARTIES HOLDING EXCESS 

BURIAL FUNDS OR ASSETS TO PAY THOSE FUNDS TO THE DEPARTMENT; 

PROVIDING FOR DEPARTMENT IMPOSITION OF A LIEN FOR RECOVERY 

OF MEDICAID EXPENDITURES AGAINST THE REAL PROPERTY OF 

MEDICAID RECIPIENTS; SPECIFYING THE PERSONS WHO MAY BE 

SUBJECT TO A LIEN AND CIRCUMSTANCES THAT PRECLUDE CREATION 

OF THE LIEN; SPECIFYING THE PROCEDURES AND REQUIREMENTS FOR 

CREATION OF THE LIEN; SPECIFYING THE EVENTS THAT TRIGGER 

REPAYMENT UNDER THE LIEN; PROVIDING PROCEDURES FOR 

COLLECTION AND FORECLOSURE OF THE LIEN; PROVIDING FOR 

DISSOLUTION OF THE LIEN WHEN THE RECIPIENT IS DISCHARGED 

FROM AN INSTITUTION AND RETURNS HOME; PROVIDING FOR THE 

DISPOSITION OF THE PROCEEDS OF RECOVERIES; AMENDING SECTIONS 

53-2-611 AND 53-6-143, MCA; REPEALING SECTIONS 53-2-601 AND 

53-5-401, MCA; AND PROVIDING EFFECTIVE 

RETROACTIVE APPLICABILITY DATE." 

DATES AND A 

WHEREAS, the cost of funding the Montana Medicaid 

program has escalated rapidly in recent years and threatens 

to continue escalating beyond the capacity of Montanans to 

fund the program; 

WHEREAS, while the Medicaid program pays for the cost of 
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the individual's medical care, prior laws and regulations 

have permitted individuals to retain or dispose of valuable 

assets through the use of various transfers, trusts, and 

other arrangements, and have precluded recovery of Medicaid 

benefits even after the individual's death in certain cases; 

WHEREAS, under prior 

assets often have been 

dissipated prior to the 

laws and regulations, valuable 

transferred, disposed of or 

individual 1 s death, making the 

assets unavailable for recovery by the Medicaid program even 

when not needed by a surviving spouse, dependent children, 

or other dependent family members; 

WHEREAS, unused funds belonging to Medicaid-eligible 

nursing facility residents set aside for burial often become 

unavailable for recovery by the Medicaid program; and 

WHEREAS, the United States Congress has recently enacled 

amendments to the federal Social Security Act that require 

the states to deny eligibility if assets have been disposed 

of for less than fair market value: to treat trusts as 

available resources, income, or transferred assets for 

eligibility purposes: to pursue estate recoveries in a 

broader range of cases; to expand the definition of estates 

beyond the probate estate to allow the states to recover 

more Medicaid benefits and to reflect a federal policy 

intended to prevent uncompensated transfers of assets; to 

prevent sheltering of income and assets through the use of 
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trusts and similar arrangements; and to prevent dissipation 

of assets that could be used to repay Medicaid benefits and 

to ensure that Medicaid benefits are available only to the 

truly needy. 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

[sections 1, 2, 4, and 9) grant the department of social dnd 

rehabilitation services rulemaking 

the provisions of [this act]. 

authority to implement 

(1) The legislature intends that 

under [this act], the department 

rehabilitation services establish 

in adopting 

of social 

rules 

and 

criterid for undue 

hardship waivers and exception procedures that are narrowly 

drawn so as to minimize eligibility for medical assistance 

and maximize recovery of medicaid benefits to the greatest 

extent allowed by federal requirements. 

(2) The legislature intends that the department adopt 

rules that specify the criteria and procedures for obtaining 

a recovery exception under 53-6-143(5)(b)(ii) and an 

exception from application of the transfer of assets rules 

(with respect to a transfer to an applicant's or recipient's 

child who provided care that permitted the applicant or 

recipient to reside at home rather than in an institution) 

so as to ensure that exceptions are drawn as narrowly as 
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permitted under federal requirements. 

(3) The legislature intends that the department adopt 

rules that, to the greatest extent allowed by federal 

requirements, provide for ineligibility for medical 

assistance as a result of transfers of assets without regard 

to the purpose of the transfer, except as specifically 

relevant under federal requirements. 

(4) (a) The legislature intends that the department 

adopt rules that, to the greatest extent possible under 

federal requirements, provide for treatment of trusts and 

similar devices as available income, available resources, or 

transferred assets and prevent sheltering of assets through 

those devices. 

(b) The legislature intends that exceptions to 

treatment of trusts and similar devices be limited to those 

exceptions that are mandatory under federal requirements and 

that any exceptions be limited, to the extent possible under 

federal requirements, to cases in which the state of Montana 

will receive the funds remaining in the trusts, to the 

extent of medical assistance paid on behalf of the 

individual upon the individual's death. 

tet--~he--¼egi9tattlre--intends--that,--±£-the-department 

estab¼iehee-a-maximttm--income--¼±m±tation--of--300%--0£--the 

£ederal--ettpplemental--secttrity--±neome--tSS¼t--benef±t--for 

pereone--who--reeiOe--±n--inetittttione--or--who--reqn±re--an 
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±net±ttttiona¼--leve¼--0£--eare,--the--department-adopt-rtt¼ee 

~rovid±ng~ 

t±t--that--ineome--trttete--deeeribed--in---4i---a.s.e,Ao 

l396ptdtf~ttBt---are--exempt--£rom--treatmertt--as--avaiiable 

reeottreee-or-income-for-nttre±ng-fae±iity-reeident~--only--±£ 

a±i--o£-the-ind±v±rltta¼ie-month¼y-±neome-±e-pa±d-to-the-trtt9t 

and-the-trttet--dietribtttee--month½y--to--the--±nd±v±dttai--an 

amottnt--no--¼ees--than--the--maximnm--±neome--a¼¼owab¼e--£or 

pttrposes-of-medieaid-ei±9ibi±ity; 

t±±t-that--the--ineome-d±9tribttted-to-a-nttreing-£aei¼ity 

resident-ae--provided--±n--~ttbeeet±on--t•ttett±t,--¼ess--the 

±nrlividtta¼is--monthiy--persona¼--needs--aiiowanee,--±eee-any 

amottnt-that-may-be-d±verted-to-a-eofflff\ttn±ty-spottse-ttnder--the 

departmentie--spottsa¼--impoYerishment--rtt¼ee,--and--±ess-any 

other-amottnt-epeeified-by-department-rtt±e,-mttet--be--app¼±ed 

to-the-individtta¼~s-eost-of-nttreing-faeiiity-eare; 

tiiit-that-the-exemption-of-these-trttets-app¼ies-on¼y-to 

the--extent--that--the-individtta¼-reqn±res-servieee-to-whieh 

the-ineome-¼imit-deeeribed-in-ettbeeetion-t4ttet-app±iee; 

tivt-that-the-exempt±on-of-these-trttsts-mttst-be--iimited 

to---±ndividttaie---whoee---ineome,---±fflfflediate¼y---pr±or--to 

estabiishment-of-the-trttst,-ie-in-exeeee-of-the-ineome-¼imit 

deeeribed-in-sttbseetio~-t•ttet-and-be±ow-t~e-pr±Yate-eoet-of 

nttrein9-£aei¼ity-care7 

fvt--that-the-exemption-or-theee-trttet~-a~pii~e-oniy--tf 
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the--trttet--±9--estab±±shed--an~-setttaiiy-mainta~ned-for-the 

eele-befter¼t-of-the-reeipient;-and 

t•±t-proeedttres-and-e~iter±a-onder-whieh-a-transrer-to-a 

trttst-deeer¼bed-in-sttbseet±on-f~ttett±t--±s--a--d±eposai--0£ 

assets-for-p~rposes-0£-tseetion-~+• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Rules providing for period of 

ineligibility for medical assistance when assets disposed of 

for less than fair market value -- undue hardship exception. 

(1) Subject to subsection (2) and to the extent allowed by 

federal law, the department shall adopt rules that provide 

for a period of ineligibility for medical assistance under 

this part when the applicant or recipient or the applicant's 

or recipient's spouse directly or indirectly disposes of any 

assets for less than fair market value. 

(2) An applicant or recipient is not ineligible for 

medical assistance under this part by reason of a 

disposition 

that the 

eligibility 

department 

of assets under subsection (1) to the extent 

department determines that the denial of 

would cause an undue hardship, as defined by 

rule. The department shall adopt rules 

establishing procedures and criteria for determining whether 

a denial of eligibility would work an undue hardship. 

(3) This section does not prohibit the department from 
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adopting rules that provide for a period of ineligibility 

for public assistance programs other than medical assistance 

when an applicant or recipient directly or indirectly 

disposes of assets for less than fair market value. 

NEW SECTION. Section 2. Rules cequiring certain 

treatment of trusts established with applicant's or 

recipients assets -- undue hardship exception. (1) Subject 

to subsection (2), and to the extent allowed by federal law, 

the department shall, for the purposes of eligibility for 

medical 

that 

assistance 

the corpus, 

under this part, adopt rules to require 

income, accumulated income, and 

distributions from or of a trust or similar legal instrument 

or device, established in whole or in part with the 

applicant's or recipient's assets or with assets to· which 

the applicant or recipient is entitled, be considered as 

available income, available resources, or assets disposed of 

for less than fair market value. 

(2) The rules must include a procedure and criteria for 

a waiver of application of the rules provided for in 

subsection 11) if the applicant or recipient demonstrates 

that application of the rules would cause an undue hardship 

on the applicant or recipient. 

Section 3. Section 53-2-611, MCA, is amended to read: 

•53-2-611. Recovery of medicaid benefits following r~om 

recipient's estate death. (1) epen Following the death of 
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any recipient of medical assistance under Title 53, chapter 

6, part 1, the department shall execute and present a claim~ 

~ against the recipient's estate 0£--stteh-personL 

within the time specified in the published notice to 

creditors in the estate matter proceeding, for the total 

amount of recoverable medical assistance paid ttnde~-this 

titie,-separate¼y-stating-the-amottnt-0£-aii-as~istanee--paid 

on--or-aEter-dtt¼y-¼7-¼953,-The-departmentis-era±m-~s-sttbjeet 

te-the-i±mitations-speei£ied-in-53-6-¼43t3t, to or on behalf 

of the recipient; and 

(b) against a person who has received property of the 

recipient by distribution or survival for an amount equal to 

the recoverable medical assistance paid on behalf of the 

recipient or the value of the property received by the 

person from the recipient by distr~~~tion or sQ!_~ival, 

whichever is less. 

{2) Notwithstanding any statute of limitations or claim 

presentation deadline, a department claim against an estate 

may not be barred for lack of timely presentation if 

presented to creditors in the probate proceeding within the 

time specified in the published notice. 

(3) A department claim under subsection (1) bears 

interest from the date of the recipient's death at the rate 

specified in 31-1-106. 

(4) For purpo~es of this section, "recoverable medical 
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assistance" includes any payment under Title 53, chapter 6, 

part 1, including but not limited to payments made for items 

and services provided to and insurance premiums, 

deductibles, and coinsurance paid on behalf of a recipient 

who: 

{a) during the recipient's lifetime, was an inpatient 

in a nursing facility, intermediate care facility for the 

mentally retarded, or institution for mental disease and, 

with respect to that institutionalization, the department 

determined under the provisions of {section 7(l)(c)] that 

the person was not reasonably expected to be discharged and 

return home; or 

(b) was at least age 55 or a lesser age allowed by 

federal law when the item or service was provided or when 

the insurance premium, deductible, or coinsurance was paid. 

(5} (a) For purposes of this section, property of a 

deceased recipient received by distribution or survival is 

any real or personal property or other assets in which the 

recipient had any right, title, or interest immediately 

prior to the time of death, incl~ding but not limited to 

assets passing to one or more survivors, heirs, assignees, 

or beneficiaries of the deceased recipient through joint 

tenancy, tenancy in common, right of survivorship, 

conveyance subject to life estate, living tr~§1-L or other 

arran.9.ernent. 
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(b) Property received by distribution includes but is 

not limited to: 

(i) property distributed to a person through a probated 

estate or a smaiJ e~t~~ administration procedure; or 

(ii) property otherwise distributed to or in the 

possession of a person through any other procedure or when a 

legal procedure for distribution has not been followed. 

(6) (a) The department may seek recovery under both 

subsections (l)(a) and (l)(b) with respect to the estate of 

the same deceased recipient until its claim is satisfied in 

full. upon full satisfaction of its claim, the department 

may not seek further recovery and shall provide appropriate 

releases to the deceased recipient's estate and other 

affected parties. 

(b) An estate or other party is not entitled to a 

reduction or waiver of the department's claim on the grounds 

that there is or may be another party from whom recovery may 

be made under this section. 

(7) The department's claim is subject to the 

limitations and requirements specified in 53-6-143. 

ill The department may waive recovery under this 

section if it determines that the cost of recovery equals or 

exceeds the amount likely to be recovered. 

t%till All money recovered under this section from any 

source must be distributed to-the-eounty-and to the state 
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general fund o!--the--state--0£--Mo"ta"a--aeeord±ng--to--the 

eottnty~s--or-stateis-interests~-¼f-the-federa¼-¼aw-requires7 

the-federai-go~ernment-is-entitied-te-a-share-of-any-amounts 

eo¼¼eeted-ttnder-this-seetion-in-~ropertion--to--the--amounts 

that--it-has-eontribttterl-te-the-grants-reeo~ered•-~he-amottnt 

dtte--the--Bnited--State~--mttst--be--prompt¼y--paid--by---the 

departme"t and to the United States government as required 

by applicable state and federal laws and regulations. 11 

Section 4. Section 53-6-143, MCA, is amended to read: 

•sJ-6-143. Limitations on liens and recoveries. {l) An 

Except as provided in this section, the department may not 

impose a lien upon the property of an applicant for or 

recipient of medical assistance may--not--be-re~ttired-~o 

exeeute-aft-agreement-ereatin9-a-¼ien-on-his-rea¼-property. 

(2) A lien for recovery of medical assistance paid or 

to be paid under this chapter may be imposed against the 

real or personal property of an--±ftdi•idtta¼ a medicaid 

applicant or recipient prior to h±s the applicant's or 

recipient's death for-reeo•ery-of-mediee¼-essietanee-paid-or 

to-be-paid-on-his-beha¼r-ander-this-ehapter only: 

(a) pursuant to a judgment of a court for recovery of 

medical assistance ±neorree~iy paid on behalf of the 

recipient; or 

(b) on a third-party recovery as provided in 53-2-612L 

or 
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(c) as provided in [section 7]. 

(3) tat The department may recover medical assistance 

correctly paid on behalf of a recipient only~ 

tit as provided in 53-2-611, exeept--that--it--may--rtot 

reeever-£or-any-as~istanee-pe¼d-on-behaif-o£-a-reeip~ent-for 

eerviee~-~rovided-be£ore-he-reaehed-age-65;-or 

t±-±t-e:e--proYi-ded-in 53-2-612, [section 5), [section 6], 

or [section 71 or as provided in a written agreement between 

the department and the recipient or 

reE_resentative. 

tbti4} (a) The 

53-2-611 01'1%'.!'~ 

department may 

the reciE_ient 's 

not recover under 

t±t--a£ter-the-death-o£-the-recipient~e or (section 7] 

while there is a surviving spouse7-i£-any;-8nd 

tiit-if-there-is-~o of the recipient or while there is a 

surviving child of the recipient who is under age 21, blind, 

or permanently and totally disabled. This subsection does 

not preclude the department from imposing a lien under 

[section 7]. 

(b} (i) Following the death of the reci~ient's 

surviving spouse, the department shall recover for the total 

amount of recoverable medical assistanceL as defined in 

53-2-611, under [section 7] or under 53-2-611. Recovery must 

be by claim against the recipient's estate prior to 

distribution or by claim ag~i~st the estate of the 
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recipient's surviving spouse for the lesser of the total 

amount of recoverable medical assistance or the value of any 

of decedent's estate received by the surviving spouse by 

distribution. 

(ii) Any statute of limitations or claim presentation 

deadline that purports to preclude recovery does not apply 

to a department claim under this subsection (b). 

(c) (i) Following the recipient's death, the department 

shall impose a lien upon the real property of the surviving 

spouse to the extent of the interest received by the spouse 

from the recipient's estate or property. The lien: 

W must be imposed according to the procedures 

specified in [section 7]; 

(B) is due and payable upon the death of the spouse or 

upon the sale, transfer, or exchange of the real property; 

and 

(C) may be collected according to the provisions of 

[section 7]. 

(ii) The lien may be imposed under this subsection {c) 

without regard to the conditions specified in {section 71 

but is subject to the limitations specified in subsections 

14) and (5) of this section. 

(d) The existence of any person described in subsection 

(4){a) that prevents recovery by the department applies only 

to the share of the recipient's estate or property that 

-14- SB 39 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0039/02 

passes to the person or persons described in subsection 

~-
( 5) The department may not recover under [section 7] 

upon a lien imposed on the deceased recipient's home while a 

person lawfully resides in the home and that person: 

(a) has resided lawfully and continuously in the home 

since the time of 

institutionalization: and 

(b) is either: 

the deceased reci.E,ient's 

(i) a sibling of the deceased recipient who resided in 

the recipient I s home for· a period of at least 1 year 

immediately before the recipient 1 s institutionalization; or 

(ii) a child of the deceased recipient who resided in 

the recipient's home for a period of at least 2 years 

immediately before the recipient's institutionalization and 

who demonstrates to the satisfaction of the department, 

according to procedures and criteria established by_ 

department rule, that the child provided care to the 

recipient during the period that permitted the recipient to 

reside at home rather than in an institution. 

(6) The department shall waive its recovery under 

53-2-611 or [section 7] in whole or in part if it determines 

that recovery would result in undue hardship as defined by 

deJ?.artment rule. The deJ?.artment shall ado_E.t rules 

establishing procedures and criteria for obtaining undue 
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hardship waivers. 

t4t--Reeoveries---m~s~---be---preratee--to--the--iede~ai 

government-ane-the-state-in-the--pro~o~tion--to--whieh--eaeh 

eontribttterl--to-the-medieai-aesistenee,-Reeovery-£or-medieai 

assistanee-paid-prior-to-dttiy-i,-½9T4,-shaii-be-prorated--to 

reimb~rse--the-eo~nty-share-or-partieipation.-~he-provieions 

0£-this-eeee±on-are--hereby--exteftded--to--prov±de--for--the 

reeovery--ot-al¼-med±eai-aeeistanee-paid-ander-Chie-part-aftd 

¼±kew±se-to-all-mediea¼-a¼d-to-the-89ed-ass¼stanee--paid--by 

the--depar~ment-0£-eoe¼a¼-a~d-rekab±l±tat±on-serviees-dttr¼ng 

the-per±od-0£-time-a~¼y-%7-¼965,-throagk-attne-36,-¼9670 11 

NEW SECTION. Section 5. Payment of certain of deceased 

recipient's funds to department. (1) A nursing facility or a 

person, other than a financial institution, holding personal 

funds of a deceased nursing facility resiQent who received 

medicaid benefits at any time shall, within 30 days 

following the resident's death, pay those funds to the 

department unless within that time the nursing facility or 

person has actual notice that a probate proceeding has been 

commenced under Title 72, chapter 3, part 2 or 3, or a 

similar law in another state. If the nursing facility or 

person has actual notice that a proceeding has been 

commenced within that time, the funds are payable to the 

duly appointed personal representative of the deceased 

resident's estate. Commencement of a probate proceeding 
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after 30 days following the resident 1 s death does not excuse 

a nursing facility or person from the requirement of 

delivering the funds to the department, and the department 

is not required to pay to the estate any funds received 

under this section. Funds paid to the department under this 

section are not considered to be property of the deceased 

resident's estate, and the limitations in 53-6-143 do not 

apply to recovery of the funds by the department. 

(2) The department shall apply any funds received under 

this section proportionately to the federal and state shares 

of recoverable medical assistance, as defined in 53-2-611, 

and shall pay any remaining amount to any person entitled by 

law to the funds. 

NEW SECTION. Section 6. Payment of excess burial funds 

or assets to department~ (1) After the death of a person who 

at any time received medicaid benefits, a mortician, funeral 

director, or other person, including but not limited to the 

decedent 1 s spouse, heirs, devisees, or personal 

representative, who holds tlnttsed funds or other property 

that had been specifically designated and set aside for 

paying for the disposition of the human remains and related 

expenses shall, AFTER PAYING FOR THE DISPOSITION AND RELATED 

EXPENSES, pay tho~e ALL REMAINING funds to the department 

within 30 days following the burial, cremation, or other 

final disposition of the decedent's remains. The funds must 
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be paid to the department regardless of any provision in a 

written contract, trust, or other agreement entered into on 

or after January 1, 1994, directing a different disposition 

of the funds, Funds paid to the department under this 

section are not considered to be property of the deceased 

resident's estate, and the limitations in 53-6-143 do not 

apply to recovery of the funds by the department. 

(2) The department shall apply any funds received under 

this section proportionately to the federal and state shares 

of recoverable medical assistance, as defined in 53-2-611, 

and shall pay any remaining amount to any person entitled by 

law to the funds. 

NEW SECTION. Section 7. Department lien upon real 

property of certain medicaid recipients. (1) The department 

shall impose a lien upon the real property, including the 

home, of an institutionalized recipient of medical 

assistance under this part to secure the assets of the 

recipient for recovery of medical assistance benefits paid 

on behalf of the recipient prior to, on, and after the 

imposition of the lien if all of the following conditions 

are met: 

{a) The recipient has been admitted to a nu~sing 

facility, intermediate care facility for the mentally 

retarded, or an institution for mental disease. 

{b) A lien may not be imposed upon the recipient's home 
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if any of the following individuals are lawfully residing in 

the recipient's home: 

(i) the recipient's spouse; 

(ii) the recipient's child who is under 21 years of age, 

blind, or permanently and totally disabled; or 

(iii) the recipient's sibling who has an ownership 

interest and equity in the recipient's home and who was 

residing in the recipient's home for a period of at least 1 

year immediately before the recipient 1 s 

institutionalization. 

(c) The department has 

cannot reasonably be expected 

facility and to return 

determined that the recipient 

to be discharged from the 

home. There is a rebuttable 

presumption that the recipient cannot reasonably be expected 

to be discharged from the facility and return home if the 

recipient or a representative of the recipient declares that 

there is no intent to return home or if the recipient has 

been institutionalized for 6 months or longer with no 

discharge plan. A recipient or recipient's representative 

who alleges that there is a reasonable expectation of 

discharge from the facility and a return home has the burden 

of demonstrating the reasonable expectation. The reasonable 

expectation must be established based upon medical evidence 

and medical opinion. A declaration by the recipient or a 

recipient's representative that the recipient intends to be 
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discharged from the facility and to return home is not alone 

sufficient to establish that there is a reasonable 

expectation of discharge from the facility and a return 

home. 

(d) The department has provided the recipient 30 days• 

written notice of its determination under subsection (l)(c) 

and its intent to impose a lien, and the recipient has an 

opportunity for a hearing pursuant to the department's 

hearing procedures. 

(2) For purposes of subsection (1), real property of a 

recipient includes any interest in real property that may be 

subject to a judgment lien. 

(3) The lien must contain the name and address of the 

recipient who owns an interest io the property, a legal 

description of the property, and an address and telephone 

number of the department, office, or representative who can 

provide more information about the lien. The lien applies 

only to the property described in the lien. 

(a) The lien need not be executed by or on behalf of 

the rnedicaid recipient, but it must be executed by a duly 

authorized agent or employee of the department. The 

execution must be acknowledged as provided in 70-21-203. 

(b) The lien need not state the specific amount of 

medical assistance repayment owed. The lien is sufficient to 

secure repayment of past, current, .and future recoverable 
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if the lien 

(i) the lien is imposed under 53-6-143 or this section 

to secure the described property for recovery of medical 

assistance benefits paid on behalf of the recipient prior 

to, on, and after the date of the lien; and 

(ii) tbe recoverable medical assistance paid, as defined 

in 53-2-611, is due and payable upon sale, transfer, or 

exchange of any right, title, or interest of the recipient 

in the property or upon the recipient 1 s death, with interest 

at the rate specified in 31-1-106 accruing from the date of 

the sale, transfer, or exchange or from the date of the 

recipient's death, 

(c) Technical errors in the recipient's name or in the 

legal description of the property do not affect the validity 

of the lien if the information provided is sufficient to 

identify the person and property described. Regardless of 

any defect in the form or recording of the lien, the lien is 

valid as between the department and: 

(i) the recipient and the recipient's estate; and 

(ii) persons who have actual notice of the existence of 

the lien, the recipient 1 s identity, and the identity of the 

property intended to be subject to the lien. 

(4) The lien must be recorded in the office of the 

clerk and recorder in the county in which the real property 
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is located. The department may not be required to pay any 

fee for recording the lien, regardless of the provisions of 

7-4-2631. 

(a) Recording of the lien operates as due and legal 

notice to all persons, i11cluding subsequent purchasers, 

encumbrancers, mortgagees, or other lienholders. Upon 

recording, the lien is prior to any earlier unrecorded 

interest or claim, is prior to any subsequent interest or 

claim, whether or not recorded, and is subject to any unpaid 

property taxes. For purposes of execution under this 

section, a sale, transfer, or exchange of the property by 

the recipient is considered a waiver and relinquishment of 

any homestead exemption of the recipient in the property 

subject to the lien. 

(b) When recorded, the lien has the force and effect of 

a judgment lien, except as provided 1n this section. For 

purposes of provisions of this chapter relating to judgment 

liens, the department is considered the judgment creditor 

and the recipient is considered the judgment debtor. 

(c) After recording, the lien remains effective without 

any further department action until satisfied, released, or 

dissolved. If and when the recipient is discharged from the 

facility and returns home, the lien dissolves. 

(5) Upon the recipient's death or the sale, transfer, 

or exchange of any right, title, or interest of the 
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recipient in the property, the department may file with the 

clerk of the district court in the county in which the real 

property is located an application for issuance of a writ of 

execution for levy on the real property described in the 

lien for the amount of recoverable medical assistance, as 

defined in 53-2-611, paid on behalf of the recipient prior 

to, on, and after the date of the lien, including amounts 

paid up to the date of sale of the property, plus interest 

and costs. 

(a) The application must be sworn and must state the 

following: 

(i) the name of the recipient, a legal description of 

the real property, and a description of the recipient's 

interest in the property: 

(ii) a statement that the department has imposed a lien 

upon the property under this sect'ion; 

(iii) a statement that the lien complies with the 

requirements of this section; 

(iv) the date upon which the lien was recorded and the 

office in which it was recorded: 

(v) a description of the sale, transfer, or exchange 

that entitles the department to recover or a statement that 

the recipient has died, with the date of the recipient's 

death; 

(vi) a statement that the lien has not dissolved under 
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the provisions of subsection (4)(c); 

(vii) the amount of recoverable medical assistance, as 

defined in 53-2-611, paid, the amount of interest on the 

recoverable medical assistance as of the date of the 

application, and, if applicable, a statement that additional 

amounts may be paid and additional interest may accrue up to 

the time that the property is sold in satisfaction of the 

lien; 

(viii) a statement that the total amount due has not 

been paid as of the date of the application; 

(ix) a statement that recovery is not prohibited by 

53-6-143; 

(x) the names and addresses of all persons who have a 

recorded interest in the property, including a recipient or 

recipient's estate, co-owner, purchaser, grantee, 

encumbrancer, mortgagee, and lienholder, and a statement 

that all of these persons have been notified as required by 

subsection (5)(b); and 

(xi) a request that a writ of execution be issued for 

sale of the described property if an action is not filed as 

provided in subsection (5)id) within 60 days of filing of 

the application. 

lb) The department shall mail a notice to all persons 

having a recorded interest in the property. The notice must 

state that the department has a lien under this section upon 
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the described property, that the department has filed an 

application for a writ of execution seeking sale of the 

property, and that a writ will be issued unless an action 

has been filed, in accordance with subsection (5)(d), within 

60 days of the date of filing the application challenging 

issuance of the writ, The department shall include with the 

notice a copy of the filed application. Mailing is 

considered sufficient if the notice is mailed, postage 

prepaid and return receipt requested, under the name and to 

the address stated in the recorded instrument creating each 

person 1 s interest. 

(c) The submission of an application under this 

subsection (5) is not the filing of a legal action, and the 

rules and requirements applicable to legal actions do not 

apply. 

(d) A person with a recorded interest in the real 

property described in an application filed under this 

subsection (5), including the recipient or a co-owner, 

purchaser, grantee, encumbrancer, mortgagee, or lienholder, 

may, within 60 days of filing of the application under this 

subsection (5), file an action in the district court 

challenging the requested issuance of a writ of execution. 

The court shall determine the validity or invalidity of the 

department's lien and order appropriate relief, including 

issuance of the writ or denial of the application for 
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issuance of the writ. 

(e) If an action has not been filed under subsection 

{5)(d) within 60 days of filing of an application containing 

the statements required by subsection {5}(a), the clerk 

shall issue a writ of execution specifying the property to 

be levied upon, the amount due as of the date of filing of 

the application, and a statement that additional amounts may 

be due up to and through the date of sale. 

{6) Upon sale of the property under a writ of execution 

issued under this section, the purchaser acquires the right, 

title, interest, and claim of the recipient, subject only to 

any right, title, interest, or claim arising from an 

instrument recorded prior to the department's lien under 

this section and to any unpaid property taxes. The sale is 

absolute and is not subject to any period of redemption 

under Title 25, chapter 13, part 8, or other related law. 

(7) If a lien under this section is invalid for any 

reason, the invalidity does not preclude the department from 

recovering under 53-2-611. 

(8) For purposes of 70-19-302, the state's right or 

title to property described in a lien created under this 

section is considered to accrue on the latest of: 

(a) a sale, transfer, or exchange of g,ny right, title, 

or interest of the recipient in the property; 

(b) the death of the recipient; or 
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(c) the death of the recipie~t•s spouse. 

(9) {a) The department may waive recovery under this 

section if it determines that the cost of recovery equals or 

exceeds the amount likely to be recovered. If the total 

amount due the department under this section is paid, the 

department may not file an application under subsection (5), 

shall withdraw its application if the application has 

a already been filed, or shall instruct the sheriff to cancel 

9 sale proceedings. 
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(b) In lieu of applying for a writ of execution, the 

department may agree with the heirs or devisees of the 

recipient to accept periodic payments toward repayment of 

recoverable medical assistance or may agree with the 

recipient's surviving spouse to accept substitute security 

and partial payment, when appropriate, if the terms of 

agreement, including security for repayment, are acceptable 

to the department and if the agreement does not reduce the 

amount due or the likelihood of recovering the amount due. 

The department may delay filing an application for issuance 

of a writ of execution for purposes of concluding 

negotiations toward an agreement in lieu of execution. 

(10) The department shall apply any funds received under 

this section proportionately to the federal and state shares 

of the recipient 1 s recoverable medical assistance, as 

defined in 53-2-611, Any excess funds after application of 
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proceeds to recoverable medical assistance must be paid to 

the recipient or to the recipient 1 s representative or 

successor in interest. 

NEW SECTION. Section 8. Repealer. Sections 

and 53-5-401, MCA, are repealed. 

53-2-601 

NEW SECTION. Section 9. Rulemaking authority. The 

department may adopt rules to implement (this act]. 

NEW SECTION. Section 10. Codification instruction. 

[Sections 1, 2, 5 through 7, and 9 l are intended to be 

codified as an integral part of Title 53, chapter 6, part 1, 

and the provisions of Title 53, chapter 6, part 1, apply to 

(sections 1, 2, 5 through 7, and 9]. 

NEW SECTION. Section 11. Severabili ty. If a part of 

(this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

NEW SECTION. Section 12. Applicability. (1) [Sections 

3, 5, and 6) and those portions of [section 4] relating to 

recovery under 53-2-611 apply to medical assistance 

recipients who die on or after January 1, 1994. 

(2) [Section 7} and those portions of [section 4} 

relating to recovery under [section 7] apply as a condition 

25 of medical assistance eligibility or continuation of medical 
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1 assistance eligibility on or after January 1, 1994. 

2 NEW SECTION. Section 13. Retroactive applicability. 

3 [Sections 1 and 2] apply retroactively, within the meaning 

4 of 1-2-109, to assets disposed of or trusts established 

5 after August 10, 1993, for pucposes of determining 

6 eligibility for medical assistance on or after January 1, 

7 1994. 

8 NEW SECTION. Section 14. Effective dates. 11) 

9 [Sections 1, 2, 9 through 11, and 13 and this section] are 

10 effective on passage and approval. 

11 (2) (Sections 3 through 8 and 12) are effective January 

12 1, 1994. 

-End-
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SENATE BILL NO. 39 

INTRODUCED BY WATERMAN, COBB 

BY REQUEST OF THE DEPARTMENT OF SOCIAL AND 

REHABILITATION SERVICES AND THE OFFICE OF BUDGET 

AND PROGRAM PLANNING 

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING THE 

DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES TO ADOPT 

RULES THAT PROVIDE FOR INELIGIBILITY FOR PUBLIC ASSISTANCE 

WHEN ASSETS ARE DISPOSED OF FOR LESS THAN FAIR MARKET VALUE 

AND THAT PROVIDE FOR AN UNDUE HARDSHIP EXCEPTION; REQUIRING 

THE DEPARTMENT TO ADOPT RULES THAT PROVIDE FOR CERTAIN 

TREATMENT OF TRUSTS ESTABLISHED WITH AN APPLICANT'S OR 

RECIPIENT'S ASSETS AND THAT PROVIDE FOR AN UNDUE HARDSHIP 

EXCEPTION; EXPANDING THE AUTHORITY AND RESPONSIBILITY OF THE 

DEPARTMENT TO RECOVER MEDICAID EXPENDITURES FROM ESTATES OF 

DECEASED MEDICAID RECIPIENTS; PROVIDING THAT AFTER THE DEATH 

OF A SURVIVING SPOUSE THE DEPARTMENT MAY RECOVER MEDICAL 

ASSISTANCE PAID; SPECIFYING THE TIME. WITHIN WHICH CLAIMS 

MUST BE PRESENTED; AUTHORIZING AND DIRECTING THE DEPARTMENT 

TO CLAIM AND RECOVER MEDICAID EXPENDITURES FROM THE 

RECIPIENTS OF PROPERTY OWNED BY DECEASED MEDICAID RECIPIENTS 

IMMEDIATELY PRIOR TO DEATH AND RECEIVED BY DISTRIBUTION OR 

SURVIVORSHIP; PROVIDING FOR INTEREST ON THE DEPARTMENT'S 

CLAIMS; SPECIFYING CERTAIN LIMITATIONS UPON DEPARTMENT 
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RECOVERY AGAINST ESTATES, SUCCESSORS IN INTEREST, AND 

PROPERTY SUBJECT TO LIEN; REQUIRING PARTIES HOLDING PERSONAL 

FUNDS OF DECEASED NURSING FACILITY RESIDENTS TO PAY THOSE 

FUNDS TO THE DEPARTMENT; REQUIRING PARTIES HOLDING EXCESS 

BURIAL FUNDS OR ASSETS TO PAY THOSE FUNDS TO THE DEPARTMENT; 

PROVIDING FOR DEPARTMENT IMPOSITION OF A LIEN FOR RECOVERY 

OF MEDICAID EXPENDITURES AGAINST THE REAL PROPERTY OF 

MEDICAID RECIPIENTS; SPECIFYING THE PERSONS WHO MAY BE 

SUBJECT TO A LIEN AND CIRCUMSTANCES THAT PRECLUDE CREATION 

OF THE LIEN; SPECIFYING THE PROCEDURES AND REQUIREMENTS FOR 

CREATION OF THE LIEN; SPECIFYING THE EVENTS THAT TRIGGER 

REPAYMENT UNDER THE LIEN; PROVIDING PROCEDURES FOR 

COLLECTION AND FORECLOSURE OF THE LIEN; SPECIFYING PRIORITY 

OF CLAIMS; PROVIDING FOR DISSOLUTION OF THE LIEN WHEN THE 

RECIPIENT IS DISCHARGED FROM AN INSTITUTION AND RETURNS 

HOME; PROVIDING FOR THE DISPOSITION OF THE PROCEEDS OF 

RECOVERIES; AMENDING SECTIONS 53-2-611 AND 53-6-143, MCA; 

REPEALING SECTIONS 53-2-601 AND 53-5-401, MCA; AND PROVIDING 

EFFECTIVE DATES ANO A RETROACTIVE APPLICABILITY DATE." 

WHEREAS, the cost of funding the Montana Medicaid 

program has escalated rapidly in recent years and threatens 

to continue escalating beyond the capacity of Montanans to 

fund the program; 

WHEREAS, while the Medicaid program pays for the cost of 
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the individual's medical care, prior laws and regulations 

have permitted individuals to retain or dispose of valuable 

assets through the use of various transfers, trusts, and 

other arrangements, and have precluded recovery of Medicaid 

benefits even after the individual's death in certain cases; 

WHEREAS, under prior laws and regulations, valuable 

assets often have been transferred, disposed of or 

dissipated prior to the individual's death, making the 

assets unavailable for recovery by the Medicaid program even 

when not needed by a surviving spouse, dependent children, 

or other dependent family members; 

WHEREAS, unused funds belonging to Medicaid-eligible 

nursing facility residents OR set aside for burial often 

become unavailable for recovery by the Medicaid program; and 

WHEREAS, the United States Congress has recently enacted 

amendments to the federal Social Security Act that require 

the states to deny eligibility if assets have been disposed 

of for less than fair market value; to treat trusts as 

available resources, income, or transferred assets for 

eligibility purposes; to pursue estate recoveries in a 

broader range of cases; to expand the definition of estates 

beyond the probate estate to allow the states to recover 

more Medicaid benefits and to reflect a federal policy 

intended to prevent uncompensated transfers of assets; to 

prevent sheltering of income and assets through the use of 
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trusts and similar arrangementsi and to prevent dissipation 

of assets that could be used to repay Medicaid benefits and 

to ensure that Medicaid benefits are available only to the 

truly needy. 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

[sections 1, 2, 4, and 9] grant the department of social and 

rehabilitation services rulemaking authority to implement 

the provisions of [this act]. 

(1) The legislature intends that 

under [this act], the department 

rehabilitation services establish 

in adopting 

of social 

criteria for 

rules 

and 

undue 

hardship waivers and exception procedures that are narrowly 

drawn so as to minimize eligibility for medical assistance 

and maximize recovery of medicaid benefits to the greatest 

extent allowed by federal requirements. 

(2) The legislature intends that the department adopt 

rules that specify the criteria and procedures for obtaining 

a recovery exception under 53-6-143(5)(b)(ii) and an 

exception from application of the transfer of assets rules 

(with respect to a transfer to an applicant 1 s or recipient's 

child who provided care that permitted the applicant or 

recipient to reside at home rather than in an institution) 

so as to ensure that exceptions are drawn as narrowly as 
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permitted under federal requirements. 

(3) The legislature intends that the department adopt 

rules that, to the greatest extent allowed by federal 

requirements, provide for ineligibility for medical 

assistance as a result of transfers of assets without regard 

to the purpose of the transfer, except as specifically 

relevant under federal requirements. 

(4) (a) The legislature intends that the department 

adopt rules that, to the greatest extent possible under 

federal requirements, provide for treatment of trusts and 

similar devices as available income, available resources, or 

transferred assets and preyent sheltering of assets through 

those devices. 

(b) The legislature intends that exceptions to 

treatment of trusts and similar devices be limited to those 

exceptions that are mandatory under federal requirements and 

that any exceptions be limited, to the extent possible under 

federal requirements, to cases in which the state of Montana 

will receive the funds remaining in the trusts, to the 

extent of medical assistance paid on behalf of the 

individual upon the individual's death, 

tet--~he--legislatttre--¼ntends--that,--¼f-the-department 

estab¼ishes-a-lftaxim~m--±neome--¼±m±tat¼on--0£--380%--oE--the 

federa¼--ettpp¼ementa¼--seear±ty--ineeme--tSS¼t--benef±t--fer 

persens--whe--reeide--¼n--institttt¼ons--or--who--reqaire--an 
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±nst±tttt±ona¼--¼eve¼--of--eare,--tbe--departme"t-adopt-rtt¼es 

prov±d±ng~ 

t±t--that--±neome--trttst9--deser±bed--±n---•r---~.s.e,A, 

i396ptdtt4ttBt---are--exempt--rrom--treatment--as--a•a¼lable 

resoarces-or-income-£or-nttrsing-£ac±¼±ty-res±dents--on¼y--i£ 

a¼¼--0£-the-individaa¼is-month¼y-income-±s-pa±d-to-the-trttst 

and-t"e-trttst--d±str±btttes--month¼y--to--the--indiv±dtta¼--a" 

amett"t--fto--¼ess--t"an--the--max±mam--±neome--a¼¼owab¼e--£or 

pttrposes-0£-mediea±d-e¼±gib±¼ity~ 

t±±t-t"at--the--ineome-distr±bttted-to-a-ftursi"g-~ae±¼±ty 

res±dent-as--prov±ded--i"--sttbseetioft--t•ttettit7--¼ess--the 

±ftdiv±daa¼is--month¼y--persona¼--needs--a¼¼owanee,--¼ese-any 

amoant-that-may-be-d±verted-to-a-eofflfflttfl±ty-spottse-ttnder--the 

departmentis--spoasa¼--impover±shment--rtt¼es 7 --and--iess-a"y 

other-amottnt-spee¼£±ed-by-departme"t-ra¼e,-mast--be--app±±ed 

to-the-±nd¼•±dtta¼~s-eost-o£-narsing-£aei¼±ty-eare; 

t±¼±t-that-the-exempt¼e"-of-these-trttsts-appl±es-e"iy-to 

the--extent--that--the-±nd±v±dtt8¼-reqttires-eer•±ces-to-which 

the-¼neome-l±m±t-deser±bed-±n-s·ttbseet±e"-t•ttet-appi±es, 

t±•t-that-the-exempt±e"-of-these-trttsts-mttst-be--i¼m±ted 

to---±nd±v±daa¼s---whose---±neome7---¼IM\ed±ate¼y---pr±or--to 

estab¼±shment-of-the-trast7-±s-±n-exeess-0£-the-±neome-¼¼m±t 

deser±bed-±n-sttbseet±on-t•ttct-and-be¼ow-~he-priwate-eost-of 

nars±ng-faei¼ity-care; 
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-6- SB 39 



l 

2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0039/03 

the--trttst--is--eetab¼ished--a"d-aetnai¼y-maintat"ed-Eor-the 

so¼e-beneftt-0£-the-ree±pient;-and 

t¥it-proeedttres-and-er¼ter¼a-und@r-w~ieft-a-trans£er-to-a 

trttst-deseribed-±n-sttbseetion-t4ttettit--±s--a--d±sposa%--or 

assets-rer-pttrposes-0£-tseetio~-r+T 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Rules providing for period of 

ineligibility for medical assistance when assets disposed of 

for less than fair market value -- undue hardship exception. 

(1) Subject to subsection (2) and to the extent allowed by 

federal law, the department shall adopt rules that provide 

for a period of ineligibility for medical assistance under 

this part when the applicant or recipient or the applicant's 

or recipient's spouse directly or indirectly disposes of any 

assets for less than fair market value. 

(2) An applicant or recipient is not ineligible for 

medical assistance under this part by reason of a 

disposition of assets 

that the department 

under subsection (1) to the extent 

determines that the denial of 

eligibility would cause an undue hardship, as defined by 

department rule. The department shall adopt rules 

establishing procedures and criteria for determining whether 

a denial of eligibility would work an undue hardship. 

(3) This section does not prohibit the department from 
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adopting rules that provide for a period of ineligibility 

for public assistance programs other than medical assistance 

when an applicant or recipient directly or indirectly 

disposes of assets for less than fair market value. 

NEW SECTION. Section 2. Rules 

treatment of trusts established 

requiring certain 

with applicant 1 s or 

recipients assets -- undue hardship exception. (1) Subject 

to subsection (2), and to the extent allowed by federal law, 

the department shall, for the purposes of eligibility for 

medical assistance under this part, adopt rules to require 

that the corpus, income, accumulated income, and 

distributions from or of a trust or similar legal instrument 

or device, established in whole or in part with the 

applicant's or recipient's assets or with assets to which 

the applicant or recipient is entitled, be considered as 

available income, available resources, or assets disposed of 

for less than fair market value. 

(2) The rules must include a procedure and criteria for 

a waiver of application of the rules provided for in 

subsection (1) if the applicant or recipient demonstrates 

that application of the rules would cause an undue hardship~ 

on the applicant or recipient. 

Section 3. Section 53-2-611, MCA, is amended to read: 

•s]-2-611. Recovery of medicaid benefits following £~om 

recipient's estate death. (1) Hpo~ Following the death of 
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any recipient of medical assistance under Title 53, chapter 

6, part 1, the department shall execute and present a claim~ 

hl against the recipient's estate 0£--stten-person~ 

within the time specified in the published notice to 

creditors in the estate matter proceeding, for the total 

amount of recoverable medical assistance paid tt"deP-this 

tit¼e7 -seperate¼y-statin~-tfte-ame~"t-e£-a¼¼-assistanee--pa±d 

on--or-after-att¼y-¼,-¼953~-~he-department~s-e¼a¼m-is-sttb;eet 

to-the-¼imitatiens-speeified-in-53-6-¼43t3t, to or on behalf 

of the recipient; and 

(b) against a person who has received property of the 

recipient by distribution or survival for an amount equal to 

the recoverable medical assistance paid on behalf of the 

recipient or the value of the property received by the 

Person from the recipient by distribution or suryival, 

whichever is less. 

(2) Notwithstanding any statute of limitations or claim 

presentation deadline, a department claim against an estate 

may not be barred for lack of timely presentation if 

presented ~o-credi~ors in the probate proceeding within the 

time specified in the published notice TO CREDITORS. 

(3) A department claim under subsection (1) bears 

interest £rem-the-dste-e£-~he-ree±ei~fte~s-dea~h at the rate 

specified in 31-1-106 FROM THE DATE OF PRESENTATION OF TBE 

CLAIM IN THE PROBATE PROCEEDING OR FROM THE DATE OF DE.MAND 
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FOR PAYMENT TO A PERSON WHO HAS RECEIVED PROPERTY OF THE 

RECIPIENT BY DISTRIBUTION OR SURVIVAL. 

(4} For purposes of this section, ••recoverable medical 

assistance" includes any payment under Title 53, chapter 6, 

part 1, including but not limited to payments made for items 

and services provided to and insurance premiums, 

deductibles, and coinsurance paid on behalf of a recipient 

who: 

(a) during the recipient's lifetime, was an inpatient 

in a nursing facility, intermediate care facility for the 

mentally retarded, or institution for mental disease and, 

with respect to that institutionalization, the department 

determined under the provisions of [section 7ttttet(3)] that 

the person was not reasonably expected to be discharged and 

return home; or 

(b) was at least age 55 or a lesser age allowed by 

federal law when the item or service was provided or when 

the insurance premium, deductible, or coinsurance was paid. 

(5} (a} For purposes of this section, property of a 

deceased recipient received by distribution or survival is 

any real or personal property or other assets in which the 

recipient had any right, title, or interest immediately 

prior to the time of death, including but not limited to 

assets passing to one or more survivors, heirs, assignees, 

or beneficiaries of the deceased recipient through joint 
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tenancy, tenancy in common, right of survivorship, 

conveyance BY THE RECIPIENT subject to life estate, living 

trust, or other arrangement. 

(b) Property received by distribution includes but is 

not limited to: 

(i) property distributed to a person through a probated 

estate or a small estate administration procedure; or 

(ii) property otherwise distributed to or in the 

possession of a person through any other procedure or when a 

legal procedure for distribution has not been followed. 

(6) (a) The department may seek recovery under both 

subsec~ions (lJ(a) and (l)(bJ with respect to the estate of 

the same deceased recipient until its claim is satisfied in 

full. Upon full satisfaction of its claim, the department 

may not seek further recovery and shall provide appropriate 

releases to the deceased recipient's estate and other 

affected parties. 

(b) An estate or other party is not entitled to a 

reduction or waiver of the department's claim on the grounds 

that there is or may be another party from whom recovery may 

be made under this section. 

(7) The department's claim is subject to the 

limitations and requirements specified in 53-6-143. 

ill The department may waive recovery under this 

section if it determines that the cost of recover~uals or 
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exceeds the amount likely to be recovered. 

tZtill_ All money recovered under this section from any 

source must be distributed to-the-eottnty-and to the state 

general fund ef--the--state--of--Montana--aeeordinq--to--the 

eettnty~e--or-state~s-interestso-¼f-the-federa¼-¼aw-reqttires, 

the-federa¼-gevernment-is-entit¼ed-to-a-share-of-any-amottnts 

eo¼¼eeted-ttnder-this-seetion-in-proportion--to--the--amottnts 

that--it-has-eontribttted-to-the-9rants-reeo~eredo-~he-amount 

d~e--the--Hn±ted--Statee--mHet--be--promptly--pa±d--by---the 

department and to the United States government ~uired 

by applicable state and federal laws and regulations." 

Section 4. Section 53-6-143, MCA, is amended to read: 

•sJ-6-143. Limitations on liens and recoveries. (1) Aft 

Except as provided in this section, the department may not 

impose a lien upon the property of an applicant for or 

recipient of medical assistance may--"ot--be-reqttir~e-to 

exeettte-an-agreeme"t-ereati"g-a-¼ie"-o~-h±s-reai-pro~erty. 

(2) A lien for recovery of medical assistance paid or 

to be paid under this chapter may be imposed against the 

real or personal property of an--individttai a medicaid 

applicant or recipient prior to his the applicant's or 

recipient's death tor-reeovery-0£-medieai-~ssista"ee-pe±d-or 

te-be-paid-on-his-beha¼f-tt"der-this-ehapter only: 

(a) pursuant to a judgment of a court for recovery of 

medical assistance ±"eorre~t¼y paid on behalf of the 
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recipient; or 

(b) on a third-party recovery as provided in 53-2-612L 

or 

(c} as provided in [section 7]. 

(3) tat The department may recover medical assistance 

correctly paid on behalf of a recipient only~ 

tit as provided in 53-2-611, exeept--thet--±t--mey--ftet 

reeover-ror-eny-~ss¼s~anee-~a±d-o"-beha!r-of-e-ree¼pient-£or 

serviees-~rovided-be£ore-fte-reae~ed-a9e-6S1-or 

t±±t-es--pre•±ded-ift 53-2-612, [section 5], [section 6], 

or [section 7] or as provided in a written agreement between 

the department and the recipient or the recipient 1 s 

re~resentative. 

tbt(4) (a) The 

53-2-611 Oftly~ 

department may not recover under 

t±t--efter-the-deeth-ef-the-ree±p±efttis or, EXCEPT AS 

PROVIDED IN SUBSECTION (4)(C), UNDER [section 7] while there 

is a surviving spouse7-i£-afty1-and 

t¼¼t-if-~here-is-no of the recipient or while there is a 

surviving child of the recipient who is under age 21, blind, 

or permanently and totally disabled. This subsection does 

not preclude the department from imposing a lien under 

[section 21-

(b) (i) Following the death of the reci.E,ient's 

surviving spouse, the departl!!ent shai1 recover for the total 
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amount of recoverable medical assistance, as defined in 

53-2-611, under [section 7] oc under 53-2-611. Recovery must 

be by claim against the recipient's estate prior to 

distribution or by claim against the estate of the 

recipient's surviving spouse for the lesser of the total 

amount of recoverable medical assistance or the value of any 

of decedent's estate received by the surviving spouse by 

distribution. 

f±±t-Any--statttee--ef--¼±mitations-er-e±a±m-presentation 

dead%ine-that-pttrports-to-pree¼ade-recovery-dees--net--app¼y 

te-a-department-e¼aim-ttnder-ehis-sabseetion-fbt7 

(II) FOR PURPOSES OF ANY APPLICABLE STATUTE OF 

LIMITATION, A DEPARTMENT CLAIM UNDER SUBSECTION (4)(B) 

ACCRUES UPON THE DEATH OF THE RECIPIENT'S SURVIVING SPOUSE. 

(c) (i) Following the recipient's death, the department 

shall impose a lien upon the real property of the surviving 

spouse to the extent of the interest received by the spouse 

from the recipient's estate or property. The lien: 

(A) must be imposed according to the procedures 

specified in {section 7]: 

(B) is due and payable upon the death of the spouse or 

upon the sale, transfer, or exchange of the real property; 

and 

(C) may be collected according to the provisions of 

(section 7]. 
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(ii) The lien may be imposed under this subsection (c} 

without regard to the conditions specified in [section 7(1) 

AND (2) j but is subject to the limitations spec:ified in 

subsections (4) and (5) of this section, 

(D) FOLLOWING THE RECIPIENT'S DEATH AND WHEN THERE IS 

NO LONGER A RECIPIENT'S CHILD WHO IS UNDER 21 YEARS OF AGE, 

BLIND, OR •PERMANENTLY AND TOTALLY DISABLED, THE DEPARTMENT 

MAY RECOVER FROM THE RECIPIENT'S CHILD OR THE ESTATE OF THE 

RECIPIENT'S CHILD THE LESSER OF THE TOTAL AMOUNT OF 

RECOVERABLE MEDICAL ASSISTANCE, AS DEFINED IN 53-2-611, OR 

THE VALUE OF ANY OF THE RECIPIENT'S PROPERTY RECEIVED BY THE 

CHILD BY SURVIVAL OR DISTRIBUTION. 

illill The existence of anY.___Eerson described in 

subsection (4)(a) that prevents recovery by the department 

applies only to the share of the recipient's estate or 

property that passes to the person or persons described in 

subsection (4)(a), 

(5) The department may not recover under [section 7] 

upon a lien imposed on the deceased recipient's home while a 

person lawfully resides in the home and that person: 

(a) has resided lawfully and continuously in the home 

since the time of the deceased recipient's 

institutionalization: and 

( b) is either: 

!i! a sibling of the deceased recipient who resided in 
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the recipient 1 s home for a period of at least 1 year 

immediately before the recipient 1 s institutionalization; or 

(ii) a child of the deceased recipient who resided in 

the recipient's home for a period of at least 2 years 

immediately before the recipient 1 s institutionalization and 

who demonstrates to the satisfaction of the de£a~tment~ 

according_ to .E,tocedures and criteria ebtablished by 

department rule, that the child provided care to the 

recipient during the period that permitted the recipient to 

reside at home rather than in an institution. 

(6) The department shall waive its recovery under 

53-2-611 or [section 71 in whole or in part if it determines 

that recovery would result in undue hardship as defined by 

de£artment rule. The de.E_artment shall ador,t rules 

establishing procedures and criteria for obtaining undue 

hardship waivers. 

t•t--Reeover±es--mttet--be--proreted---to---the---£ederai 

government--end-~the--stete--±n-the-proportion-to-whieh-eeeh 

eontribttted-to-~he-ffledieel-assistaneeo-Reeovery-for--med±eal 

ass±stanee--pe±d-pr±er-to-Jttly-i7 -l9~4,-shell-be-proreted-to 

re±mb~rse-the-eottnty-shere-of-part±e±pet±ono-~he--provis±ons 

of--th±s--seet±on--are--hereby--extended--to-prov±de-£or-the 

reeovery-of-ell-medieei-ess±stenee-pa±d-nnder-this-pert--and 

likew±se--to--al±-med±eai-a±d-to-the-eged-ees±stanee-pa±d-by 

the-department-of-soe±a½-and-rehab±l±tation-serv±ees--d~r±ng 
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the-period-er-tiMe-dttiy-l,-i9657-threttgh-dttne-38,-l96~." 

NEW SECTION. Section 5. Pa}'lllent of certain ~s of 

deceased recipientis-rttnds RECIPIENT to department. (1) ~ 

A nursing facility or a person, other than a financial 

institution, holding personal funds of a deceased nursing 

facility resident who received medicaid benefits at any time 

shall, within 30 days following the resident 1 s death, pay 

those funds to the department ttn¼ess-w¼th±n--that--t¼me--the 

nttrs¼n~--faei¼ity-or-~ersen-has-aettta¼-notiee-that-a-~rebate 

preeeed±ng-has-been-eeft\11\eneed-ttnder--~±t½e--T~T--ehapter--~, 

~art--i--or--~,--er--a--s±m±¼ar-¼aw-in-anether-sta~e.-¼£-the 

nurs¼ng--£aei¼ity--er--~ersen--has--aettta¼--net¼ee--enat---a 

proeeed¼ng--has--been--commeneed-withift-thae-time7-the-£ttnds 

are-payable-to-the-dttly-appointed-persenal-re~resentati~e-or 

the-deeeased-res¼dent~s-estateT-eeffllllencement--0£--a--prebate 

proeeediftg-arter-36-days-reiiewing-the-residentis-death-does 

net-e~ettse-a-nnrs¼ng-£ee¼¼¼ey-er-perso"-from-the-req~irement 

e£---de¼iverin9---the--£ttnds--te--the--departmentr--and-~the 

department-is-not-re~ttired-to-pay-te-the--estate--any--rttnds 

reeeived-ttnder-eh¼s-seetieft. 

ill A NURSING FACILITY MAY SATISFY A DEBT OWED BY THE 

DECEASED RESIDENT TO THE FACILITY FROM THE DECEASED 

RESIDENT'S PERSONAL FUNDS THAT ARE HELD BY THE NURSING 

FACILITY AND THAT WOULD HAVE BEEN PAYABLE TO THE FACILITY 

FROM THE RESIDENT'S FUNDS. THE FACILITY SHALL PAY THE 
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REMAINING FUNDS TO THE DEPARTMENT AS REQUIRED BY THIS 

SECTION. 

l£l Funds paid to the department under this section are 

not considered to be property of the deceased resident's 

estate, and the limitations in 53-6-143 do not apply to 

recovery of the funds by the department. 

(2) FOR PURPOSES OF THIS SECTION, A NURSING FACILITY IS 

HOLDING PERSONAL FUNDS OF A RESIDENT IF THE FACILITY: 

(A) MAINTAINS POSSESSION OF THE FUNDS IN THE FACILITY; 

OR 

(B) AS THE RECIPIENT'S TRUSTEE OR REPRESENTATIVE, HAS 

DEPOSITED THE RESIDENT'S FUNDS IN AN INDIVIDUAL OR SHARED 

ACCOUNT IN A FINANCIAL INSTITUTION. 

ill The department shall apply any funds received under 

this section proportionately to the federal and state shares 

of recoverable medical assistance, as defined in 53-2-611, 

and shall pay any remaining amount to any person entitled by 

law to the funds. 

NEW SECTION. Section 6. Payment of excess burial funds 

or assets to department. (1) After the death of a person who 

at any time received medicaid benefits, a mortician, funeral 

director, or other person, including but not limited to the 

decedent's spouse, heirs, devisees, O< personal 

representative, who holds ttfttt9ed funds or other property 

that had been specifically designated and set aside for 

-18- SB 39 
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paying for the disposition of the human remains and related 

expenses shall, AFTER PAYING FOR THE DISPOSITION AND RELATED 

EXPENSES, pay thee~ ALL REMAINING funds to the department 

within 30 days following the burial, cremation, or other 

final disposition of the decedent's remains. The funds must 

be paid to the department regardless of any provision in a 

written contract, trust, or other agreement entered into on 

or after January 1, 1994, directing a different disposition 

of the funds. Funds paid to the department under this 

section are not considered to be property of the deceased 

resident 1 s estate, and the limitations in 53-6-143 do not 

apply to recovery of the funds by the department. 

(2) The department shall apply any funds received under 

this section proportionately to the federal and state shares 

of recoverable medical assistance, as defined in 53-2-611, 

and shall pay any remaining amount to any person entitled by 

law to the funds. 

NEW SECTION. Section 7. Department lien upon real 

property of certain medicaid recipients -- PRIORITY OF 

CLAIMS. (1) ~he SUBJECT TO 53-6-143(4)(C)(III AND FOLLOWING 

NOTICE AND OPPORTUNITY TO BE HEARD AS PROVIDED UNDER 

SUBSECTION (21 OF THIS SECTION, THE department shall impose 

a lien upon the real property, including the home, of an 

institutionalized recipient of medical assistance under this 

part to secure the assets of the recipient for recovery of 
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medical assistance benefits paid on behalf of the recipient 

prior to, on, and after the imposition of the lien if a¼¼-0£ 

the-fo¼¼owing-eonditions-s~e-met: 

(a) ~he THE recipient has been admitted to a nursing 

facility, intermediate care facility for the mentally 

retarded, or an institution for mental disease,L 

(b) A-¼ien-may-not-be-impesed-ttpon-the-reeipient~s-heme 

if-any-of-the-fo¼¼owing-individ~a±s-are-±awftt¼¼y-residing-in 

the recipient's home, IF THE PROPERTY UPON WHICH A LIEN IS 

BEING IMPOSED IS A HOME, IS NOT LAWFULLY RESIDED IN BY: 

(i) the recipient's spouse; 

(ii) the recipient's child who is under 21 years of age, 

blind, or permanently and totally disabled; or 

(iii) the recipient's sibling who has an ownership 

interest and equity in the recipient's home and who was 

residing in the recipient's home for a period of at least 1 

year immediately before the recipient's 

institutionalization~; AND 

(C) THE RECIPIENT HAS BEEN DETERMINED BY THE 

DEPARTMENT, PURSUANT TO SUBSECTION (3), TO BE PERMANENTLY 

INSTITUTIONALIZED. 

(2) PRIOR TO IMPOSING A LIEN UNDER SUBSECTION (11, THE 

DEPARTMENT SHALL PROVIDE THE RECIPIENT: 

(A) 30 DAYS' WRITTEN NOTICE OF ITS DETERMINATION UNDER 

SUBSECTION l...!..)_fil AND OF ITS INTENT TO IMPOSE A LIEN~ AND 
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(B) AN OPPORTUNITY roR A HEARING PURSUANT TO THE 

DEPARTMENT'S HEARING PROCEDURES, 

tetill ~he-department-has--determined A RECIPIENT IS 

PERMANENTLY INSTITUTIONALIZED FOR PURPOSES OF SUBSECTION 

(l)(C) IF THE DEPARTMENT DETERMINES that the recipient 

cannot reasonably be expected 

facility and to return home. 

to be discharged from the 

There is a rebut table 

presumption that the recipient cannot reasonably be expected 

to be discharged from the facility and return home if the 

recipient or a representative of the recipient declares that 

there is no intent to return home or if the recipient has 

been institutionalized for 

WITHOUT A discharge 

INSTITUTIONALIZATION FOR A 

6 months 

plan. 

PERIOD OF 

or longer wi~h-ne 

THE RECIPIENT'S 

6 MONTHS OR LONGER 

WITHOUT A DISCHARGE PLAN DOES NOT GIVE RISE TO THE 

PRESUMPTION IF THE FACILITY WAS REQUIRED BY LAW TO ADOPT A 

DISCHARGE PLAN BUT FAILED TO DO SO. A recipient or ~ 

recipient 1 s representative who alleges that there is a 

reasonable expectation of discharge from the facility and a 

return home has the burden of demonstrating the reasonable 

expectation. The reasonable expectation must be established 

based upon medical evidence and medical opinion. A 

declaration by the recipient or a recipient's representative 

that the recipient intends to be discharged from the 

facility and to return home is not alone sufficient to 
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establish that there is a reasonable expectation of 

discharge from the facility and a return home. 

tdt--The--department-has-pre•¼ded-the-ree¼p¼ent-38-day~~ 

"r±tCen-nottee-eE-tts-deeerffl±nct±on-under-subseet±on--f~ttet 

and--its--¼ntent--to-impese-a-i±en7-and-ehe-ree±p±ene-has-an 

epportun±ty-for--a--hearing--pttrsttant--te--the--department~s 

hecr±ng-proeedureso 

titill For purposes of subsection (1), real property of 

a recipient includes any interest in real property that may 

be subject to a judgment lien. 

t3till The lien must contain the name and address of 

the recipient who owns an interest in the property, a legal 

description of the property, and an address and telephone 

number of the department, office, or representative who can 

provide more information about the lien. The lien applies 

only to the property described in the lien. 

(a) The lien need not be executed by or on behalf of 

the medicaid recipient, but it must be executed by a duly 

authorized agent or employee of the department. The 

execution must be acknowledged as provided in 70-21-203, 

(b) The lien need not state the specific amount of 

medical assistance repayment owed. The lien is sufficient to 

secure repayment of past, current, and future recoverable 

medical assistance, as defined in 53-2-611, if the lien 

states that: 
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(i) the lien is imposed under 53-6-143 or this section 

to secure the described property for recovery of medical 

assistance benefits paid on behalf of the recipient prior 

to, on, and after the date of the lien; and 

{ii) the recoverable medical assistance paid, as defined 

in 53-2-611, is due and payable upon sale, transfer, or 

exchange of any right, title, or interest of the recipient 

in the property or upon the recipient's death, with interest 

at the rate specified in 31-1-106 accruing from the date of 

the sale, transfer, or exchange or from the date of the 

recipient's death. 

(c) Technical errors in the recipient's name or in the 

legal description of the property do not affect the validity 

of the lien if the information provided is sufficient to 

identify the person and property described, Regardless of 

any defect in the form or reeerd±ng FILING of the lien, the 

lien is valid as between the department and: 

(i) the recipient and the recipient's estate; and 

{ii) persons who have actual notice KNOWLEDGE of the 

existence of the lien, the recipient's identity, and the 

identity of the property intended to be subject to the lien. 

t4tfil The lien must be reeerded FILED in the office of 

the clerk and recorder in the county in which the real 

property is located. ~he-departmenC-may-net-be-reqa¼~ed-~e 

pay-any-fee--ror--reeerdi"g--Che--¼ien 7 --reqard¼ess--e£--Ch~ 
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pre•¼siefts-e£-T-4-i63¼, 

(a) Reeerd¼ftg FILING of the lien operates as due and 

legal notice to all persons, including subsequent 

purchasers, encumbrancers, mortgagees, or other lienholders. 

Upon reeord±ng FILING, the lien is prior to any earlier 

unrecorded interest or claim, is prior to any subsequent 

interest or claim, whether or not recorded, and is subject 

to any unpaid property taxes. For purposes of execution 

under this section, a sale, transfer, or exchange of the 

property by the recipient is considered a waiver and 

relinquishment of any homestead exemption of the recipient 

in the property subject to the lien, 

{b} When recorded FILED, the lien has the force and 

effect of a judgment lien, except as provided in this 

section. For purposes of provisions of this chapter relating 

to judgment liens, the department is considered the judgment 

creditor and the recipient is considered the judgment 

debtor. 

{c) After reeord¼ftg FILING, the lien remains effective 

w±thettt-afty-£ttrther-departmeftt-aet¼eft FOR A PERIOD OF UP TO 

6 YEARS until satisfied, released, or dissolved. ~ 

DEPARTMENT MAY RENEW A.LIEN FOR ADDITIONAL 6-YEAR PERIODS. 

If and when the recipient is discharged from the facility 

and returns home, the lien dissolves. WHEN THE LIEN 

DISSOLVES, THE DEPARTMENT SHALL FILE A RELEASE OF LIEN IN 
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THE CLERK AND RECORDER'S OFFICE, 

tStill 0poft FOLLOWING the recipient's death or the 

sale, transfer, or exchange of any right, title, or interest 

of the recipient in the property, the department may file 

with the clerk of the district court in the county in which 

the real property is located an application for issuance of 

a writ of execution for levy on the real property described 

in the lien for the amount of recoverable medical 

assistance, as defined in 53-2-611, paid on behalf of the 

recipient prior to, on, and after the date of the lien, 

including amounts paid up to the date of sale of the 

property, plus interest and costs. 

(a) The application must be sworn and must state the 

following: 

(i) the name of the recipient, a legal description of 

the real property, and a description of the recipient's 

interest in the property; 

(ii) a statement that the department has imposed a lien 

upon the property under this section; 

(iii) a statement that the lien complies with the 

requirements of this section; 

(iv) the date upon which the lien was recorded FILED and 

the office in which it was recorded FILED; 

(v) a description of the sale, transfer, or exchange 

that entitles the department to recover or a statement that 
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the recipient has--d±ed7--w±th OR, IF APPLICABLE, THE 

RECIPIENT'S SPOUSE HAS DIED AND the date of the recip±eftt~s 

death; 

(vi) a statement that the lien has not dissolved under 

the provisions of subsection t4ttet .!..§.l.J.f.l_; 

(vii) the amount of recoverable medical assistance, as 

defined in 53-2-611, paidtL the amount of interest on the 

recoverable medical assistance as of the date of the 

application71 THE AMOUNT OF ANY UNREIMBURSED TAXES!_ 

INSURANCE COSTSL_ MAINTENANCE COSTS, OR OTHER COSTS PAID 

UNDER SUBSECTION ~ 11}; and, if applicable, a statement that 

additional amounts may be paid and additional interest may 

accrue up to the time that the property is sold in 

satisfaction of the lien; 

(viii) a statement that the total amount due has not 

been paid as of the date of the application; 

(ix) a statement that recovery is not prohibited by 

53-6-143 OR THIS SECTION; 

(x) the names and addresses of all persons who have a 

recorded interest in the property, including a recipient or 

recipient's estate, co-owner, purchaser, grantee, 

encumbrancer, mortgagee, and lienholder 7 --and-a-s~eeemen~ 

that-a¼¼-ef-eheee-perse"s-ha•e-been-no~¼fied-ae-~eqtt¼red--by 

sabseet±on-f5ttbt; and 

(xi) a request that a writ of execution be issued for 
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sale of the described property if an action is not filed a9 

WITHIN THE TIME provided ~ in subsection t5ttdt ~ 

w±th±n-66-days-of-filing-of-the-applieation. 

(b) The department shall mail-a-notiee PROVIDE NOTICE 

AS REQUIRED BY THIS SUBSECTION (B) to all persons having a 

recorded interest in the property. The notice must CONTAIN A 

DESCRIPTION OF THE PROPERTY AND MUST state that the 

department has a lien under this section upon the described 

property, that the department has filed an application for a 

writ of execution seeking sale of the property, and that a 

writ will be issued unless an action CHALLENGING ISSUANCE OF 

THE WRIT has been filed, in accordance with subsection 

t5ttdt 11.lJ.n, within 60 days of the date of f±ling--the 

app¼ieatio"--ehaiieflging--iesuanee--0£--~he--wri~ MAILING OR 

SERVICE OF NOTICE OR FIRST PUBLICATION OF NOTICE. The 

department shall include with the notice a copy of the filed 

application. Mai¼±ng-is-eonsidered-sttfficient-if-the-no~iee 

is-mailed THE DEPARTMENT MAY MAIL NOTICE, postage prepaid 

and return receipt requested, under the name and to the 

address stated in the recorded instrument creating each 

person's interest. MAILING AS PROVIDED IN THIS SUBSECTION 

(B) IS SUFFICIENT NOTICE TO A PERSON IF THE RETURN RECEIPT 

IS RETURNED TO THE DEPARTMENT AND INDICATES THAT THE NOTICE 

WAS RECEIVED BY OR ON BEHALF OF THE PERSON. IF THE RETURN 

RECEIPT IS NOT RETURNED TO THE DEPARTMENT INDICATING THAT 
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THE NOTICE WAS RECEIVED BY OR ON BEHALF OF THE PERSON, THE 

DEPARTMENT SHALL ATTEMPT WITH REASONABLE DILIGENCE TO LOCATE 

THE PERSON AND TO PERSONALLY SERVE OR MAIL NOTICE TO THE 

PERSON. IF AFTER THE EXERCISE OF REASONABLE DILIGENCE THE 

DEPARTMENT IS UNABLE TO LOCATE THE PERSON, THE DEPARTMENT 

SHALL PUBLISH A NOTICE TO THE PERSON THREE TIMES, ONCE EACH 

WEEK FOR 3 SUCCESSIVE WEEKS, IN A NEWSPAPER PUBLISHED IN THE 

COUNTY IN WHICH THE PROPERTY IS LOCATED, IF A NEWSPAPER IS 

PUBLISHED IN THE COUNTY. IF A NEWSPAPER IS NOT PUBLISHED IN 

THE COUNTY, THEN PUBLICATION MUST BE IN A NEWSPAPER HAVING A 

GENERAL CIRCULATION IN THE COUNTY. IN THE ALTERNATIVE, THE 

NOTICE AND APPLICATION MAY BE PERSONALLY SERVED UPON THE 

PERSOJ!..:. 

(C) FOLLOWING PROVISION OF NOTICE AS REQUIRED UNDER 

SUBSECTION (7)(8), THE DEPARTMENT SHALL FILE WITH THE CLERK 

OF COURT AN AFFIDAVIT DESCRIBING THE MANNER IN WHICH NOTICE 

HAS BEEN PROVIDED TO EACH PERSON ENTITLED TO NOTICE; THE 

DATE OF MAILING, PERSONAL SERVICE, OR FIRST PUBLICATION OF 

THE NOTICE; AND THE DATE BY WHICH EACH PERSON MUST FILE AN 

ACTION TO CHALLENGE ISSUANCE OF THE WRIT OF EXECUTION. THE 

DEPARTMENT SHALL ATTACH TO THE AFFIDAVIT THE RETURN RECEIPT, 

THE AFFIDAVIT OF PERSONAL SERVICE, OR THE AFFIDAVIT OF 

PUBLICATION. IF AN ACTION HAS NOT BEEN FILED WITHIN THE TIME 

REQUIRED BY SUBSECTION (7)(E), THE AFFIDAVIT MUST STATE THAT 

AN ACTION HAS NOT BEEN FILED WITHIN THE TIME REQUIRED TO 
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CHALLENGE ISSUANCE OF THE WRIT AND MAY REQUEST IMMEDIATE 

ISSUANCE OF THE WRIT. 

tet1Ql The submission of an application under this 

subsection tSt ill is not the filing of a legal action, and 

the rules and requirements applicable to legal actions do 

not apply. 

tdtffi A person with a recorded interest in the real 

property described in an application filed under this 

subsection f5t lll, including the recipient or a co-owner, 

purchaser, grantee, encumbrancer, mortgagee, or lienholder, 

may, within 60 days of ri¼in~-er-the-app¼ieatien-ttnde~-this 

9ttbseetien--t5t MAILING OR SERVICE OF NOTICE OR FIRST 

PUBLICATION OF NOTICE AS PROVIDED IN SUBSECTION (7)(8), file 

an action in the district court challenging the requested 

issuance of a writ of execution. The court shall determine 

the validity or invalidity of the department's lien and 

order appropriate relief, including issuance of the writ or 

denial of the'application for issuance of the writ. 

tetfil If an action has not been filed under subsection 

tSttdt 1ll.i!l. within 60 days of ri¼ing--er--an MAILING OR 

SERVICE OF NOTICE OR FIRST PUBLICATION OF NOTICE, AS 

PROVIDED IN SUBSECTION (7)(8), THAT THE DEPARTMENT HAS FILED 

AN AFFIDAVIT MEETING THE REQUIREMENTS OF SUBSECTION (7)(C) 

AND THAT THE DEPARTMENT HAS FILED A SWORN application 

containing the statements required by subsection t5ttat 
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~, the clerk shall issue a writ of execution specifying 

the property to be levied upon, the amount due as of the 

date of filing of the application, and a statement that 

additional amounts may be due up to and through the date of 

sale. 

t6tfil Upon sale of the property under a writ of 

execution issued under this section, the purchaser acquires 

the right, title, interest, and claim of the recipient, 

subject only to any right, title, interest, or claim arising 

from an instrument recorded prior to the department's lien 

under this section and to any unpaid property taxes. The 

sale is absolute and is not subject to any period of 

redemption under Title 25, chapter 13, part 8, or other 

re¼ated law. 

fTtill If a lien under this section is invalid for any 

rea,on OR IS UNENFORCEABLE UNDER THE PROVISIONS OF 

SUBSECTION (10), the invalidity OR UNENFORCEABILITY OF THE 

LIEN does not preclude the department from recovering under 

53-2-611. 

t8ti!Ql ~er-pttrpeses-er-T8-¼9-38i7-the-state~s-ri~ht--er 

tit¼e--to--property--deseribed--in-a-¼ien-erea~ed-~nder-th¼s 

see~ien-¼s-eonsidered-~o-aeertte-on THE DEPARTMENT MA¥ NOT 

FILE AN APPLICATION FOR ISSUANCE OF A WRIT OF EXECUTION TO 

RECOVER UPON A LIEN IMPOSED UNDER 53-6-143 OR THIS SECTION 

MORE THAN 3 YEARS AFTER the latest of: 
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la) a sale, transfer, or exchange of any right, title, 

or interest of the recipient in the property; 

I bl the death of the recipient; or 

IC) the death of the recipient's spouse. 

(11) (Al AFTER THE INSTITUTIONALIZATION OR DEATH OF THE 

RECIPIENT AND AFTER THE INSTITUTIONALIZATION OF THE 

RECIPIENT'S SURVIVING SPOUSE, IF ANY, A PERSON WHO PAID REAL 

PROPERTY TAXESL HOMEOWNERS' INSURANCE PREMIUMS, OR 

REASONABLE COSTS OF NECESSARY MAINTENANCE OR REPAIRS ON 

BEHALF OF THE RECIPIENT OR RECIPIENT'S SPOUSE, WITH RESPECT 

TO PROPERTY SUBJECT TO A LIEN UNDER 53-6-143 OR THIS 

SECTION, HAS A CLAIM AGAINST THE PROCEEDS OF THE SALE OF THE 

PROPERTY FOR RECOVERY OF PAYMENTS. THE CLAIM MUST BE 

SUPPORTED BY WRITTEN DOCUMENTATION THAT CLEARLY DEMONSTRATES 

THE AMOUNT OF EACH PAYMENT, THE PURPOSE OF EACH PAYMENT, AND 

THE SERVICES AND ITEMS PURCHASED WITH EACH PAYMENT. A CLAIM 

UNDER THIS SUBSECTION (A) IS PRIOR TO THE DEPARTMENT'S LIEN 

IMPOSED UNDER 53-6-143 OR THIS SECTION. 

(B) THE AMOUNT OF A CLAIM UNDER SUBSECTION (ll)(A) MUST 

BE REDUCED BY: 

(I) THE AMOUNT OF ANY RENTS AND PROFITS FROM THE 

PROPERTY DURING THE PERIOD AFTER THE INSTITUTIONALIZATION OR 

DEATH OF THE RECIPIENT ANO THE INSTITUTIONALIZATION OF THE 

RECIPIENT'S SURVIVING SPOUSE, IF ANY; 

J...!.U THE VALUE OF ANY PROPERTY THAT THE PERSON WITH A 
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CLAIM UNDER SUBSECTION (ll)(A) WILL RECEIVE BY DISTRIBUTION 

OR SURVIVAL FROM A DECEASED RECIPIENT IF THE RECIPIENT DID 

NOT LEAVE A SURVIVING SPOUSE; AND 

(III) THE VALUE OF ANY PROPERTY THAT THE PERSON WILL 

RECEIVE BY DISTRIBUTION OR SURVIVAL FROM THE RECIPIENT'S 

DECEASED SPOUSE, IF THE SPOUSE SURVIVED THE RECIPIENT. 

(CJ THE DEPARTMENT MAY, IN ITS DISCRETION, TAKE ANY 

ACTION IT CONSIDERS NECESSARY TO PREVENT WASTE OR LOSS OR TO 

PRESERVE THE VALUE OF PROPERTY SUBJECT TO A LIEN UNDER 

53-6-143 OR THIS SECTION, INCLUDING BUT NOT LIMITED TO THE 

FOLLOWING: 

(I) THE PAYMENT OF ANY UNPAID TAXES ON THE PROPERTY; 

(II) THE PURCHASE OR RENEWAL OF INSURANCE POLICIES ON 

THE PROPERTY AND THE PAYMENT OF THOSE INSURANCE PREMIUMS; 

(III) THE ORDERING OF AND PAYMENT FOR NECESSARY REPAIRS 

AND MAINTENANCE ON THE PROPERTY; AND 

(IV) IF THE PROPERTY IS UNOCCUPIED, THE RENTAL OR LEASE 

OF THE PROPERTY AND THE APPLICATION OF: 

(A) FIRST, ANY RECEIPTS TO UNPAID PROPERTY TAXES, 

INSURANCE, AND MAINTENANCE AND REPAIR; AND 

(B) SECOND, ANY REMAINING AMOUNT TOWARD REPAYMENT OF 

RECOVERABLE MEDICAL ASSISTANCE. 

(D) THE DEPARTMENT'S REASONABLE COSTS AND EXPENSES TO 

PREVENT WASTE OR LOSS OR TO PRESERVE THE VALUE OF THE 

PROPERTY ARE SECURED BY THE LIEN UNDER 53-6-143 OR THIS 
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SECTION AND MAY BE RECOVERED IN ADDITION TO ALL OTHER 

AMOUNTS SECURED BY THE LIEN, 

t9t~ (a) The department may waive recovery under this 

section if it determines that the cost of recovery equals or 

exceeds the amount likely to be recovered. If the total 

amount due the department under this section is paid, the 

department may not file an application under subsection t57 

111, shall withdr~w its application if the application has 

already been filed, or shall instruct the sheriff to cancel 

sale proceedings. 

(b) In lieu of applying for a writ of execution, the 

department may agree with the heirs or devisees of the 

recipient to accept periodic payments 

recoverable medical assistance or 

toward repayment of 

may agree with the 

recipient's surviving spouse to accept substitute security 

and partial payment, when appropriate, if the terms of 

agreement, including security for repayment, are acceptable 

to the department and if the agreement does not reduce the 

amount due or the likelihood of recovering the amount due. 

The department may delay filing an application for issuance 

of a writ of execution for purposes of concluding 

negotiations toward an agreement in lieu of execution. 

t±9tl!l.l The department shall apply any funds received 

under this section proportionately to the federal and state 

shares of the recipient's recoverable medical assistance, as 
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defined in 53-2-611. Any excess funds after application of 

proceeds to recoverable medical assistance must be paid to 

the recipient or to the recipient's representative or 

successor in interest. 

NEW SECTION. Section 8. Repealer. 

and 53-5-401, MCA, are repealed. 

NEW SECTION. Section 9. Rulemaking 

Sections 53-2-601 

authority. The 

department may adopt rules to implement [this act]. 

NEW SECTION. Section 10. Codification instruction.____l.!-) 

[Sections 1, 2, 5 through 7, and 9] are intended to be 

codified as an integral part of Title 53, chapter 6, part 1, 

and the provisions of Title 53, chapter 6, part 1, apply to 

[sections 1, 2, 5 through 7, and 9]. 

(2) SECTION 53-2-611 IS INTENDED TO BE RENUMBERED AND 

CODIFIED AS A NEW SECTION IN TITLE 53, CHAPTER 6, PART l, 

AND THE CODE COMMISSIONER IS INSTRUCTED TO CHANGE ANY 

REFERENCES IN EXISTING CODE AND ANY REFERENCES IN 

LEGISLATION ENACTED BY THE NOVEMBER 1993 SPECIAL SESSION OF 

THE 53RD LEGISLATURE TO REFLECT THE RENUMBERING AND 

RECODIFICATION OF 53-2-611. 

NEW SECTION. Section 11. Severability. If a part of 

(this act) is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of {this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 
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1 severable from the invalid applications. 

2 NEW SECTION. Section 12. Applicability. ( 1) [ Sections 

3 3, 5, and 6] and those portions of (section 4) relating to 

4 recovery under 53-2-611 apply to medical assistance 

5 recipients who die on or after January 1, 1994. 

6 (2) [Section 7] and those portions of [section 4] 

7 relating to recovery under [section 7] apply as a condition 

8 of medical assistance eligibility or continuation of medical 

9 assistance eligibility on or after January 1, 1994. 

10 NEW SECTION. Section 13. Retroactive applicability. 

11 [Sections 1 and 2] apply retroactively, within the meaning 

12 of 1-2-109, to assets disposed of or trusts established 

13 after August 10, 1993, for purposes of determining 

14 eligibility for medical assistance on or after January 1, 

15 1994. 

16 NEW SECTION. Section 14. Effective dates. ( 1) 

17 [Sections 1, 2, 9 through 11, and 13 and this section] are 

18 effective on passage and approval. 

19 (2) [Sections 3 through 8 and 12) are effective January 

20 1, 1994. 

-End-
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SENATE BILL NO. 39 

INTRODUCED BY WATERMAN, COBB 

BY REQUEST OF THE DEPARTMENT OF SOCIAL AND 

REHABILITATION SERVICES AND THE OFFICE OF BUDGET 

AND PROGRAM PLANNING 

A BILL FOR AN ACT ENTITLED, "AN ACT REQUIRING THE 

B DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES TO ADOPT 

9 RULES THAT PROVIDE FOR INELIGIBILITY FOR PUBLIC ASSISTANCE 

10 WHEN ASSETS ARE DISPOSED OF FOR LESS THAN FAIR MARKET VALUE 

ll AND THAT PROVIDE FOR AN UNDUE HARDSHIP EXCEPTION; REQUIRING 

12 THE DEPARTMENT TO ADOPT RULES THAT PROVIDE FOR CERTAIN 

13 TREATMENT OF TRUSTS ESTABLISHED WITH AN APPLICANT'S OR 

14 RECIPIENT'S ASSETS AND THAT PROVIDE FOR AN UNDUE HARDSHIP 

15 EXCEPTION; EXPANDING THE AUTHORITY AND RESPONSIBILITY OF THE 

16 DEPARTMENT TO RECOVER MEDICAID EXPENDITURES FROM ESTATES OF 

17 DECEASED MEDICAID RECIPIENTS; PROVIDING THAT AFTER THE DEATH 

18 OF A SURVIVING SPOUSE THE DEPARTMENT MAY RECOVER MEDICAL 

19 ASSISTANCE PAID; SPECIFYING THE TIME WITHIN WHICH CLAIMS 

20 

21 

22 

MUST BE PRESENTED; AUTHORIZING AND DIRECTING THE DEPARTMENT 

TO CLAIM AND RECOVER MEDICAID EXPENDITURES FROM THE 

RECIPIENTS OF PROPERTY OWNED BY DECEASED MEDICAID RECIPIENTS 

23 IMMEDIATELY PRIOR TO DEATH AND RECEIVED BY DISTRIBUTION OR 

24 SURVIVORSHIP; PROVIDING FOR INTEREST ON THE DEPARTMENT'S 

25 CLAIMS; SPECIFYING CERTAIN LIMITATIONS UPON DEPARTMENT 

~ ..... ,. .... """""' 
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11-IBRE ARE NO CHANGES .IN TI-fIS BILL 
AND WILL NOT BE REPRINTED. PLEASE 
REFER TO YELLOW COPY FOR COMPLETE TEXT. 
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