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ienaiL BILL NO.

INTRODUCED BY /973;ncn~«124£224ﬁ*“”*’ 192;%
rd

B8Y REQUEST OF THE DEPARTMENT OF SOCIAL AND

REHABILITATION SERVICES AND THE OFFICE OF BUDGET

AND PROGRAM PLANNING

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING THE
DEPARTMENT QF SOCIAL AND REHABILITATION SERVICES TO ADOPT
RULES THAT PROVIDE FOR INELIGIBILITY FOR PUBLIC ASSISTANCE
WHEN ASSETS ARE DISPOSED OF FOR LESS THAN FAIR MARKET VALUE
AND THAT PROVIDE FOR AN UNDUE HARDSHIP EXCEPTION; REQUIRING

THE DEPARTMENT TO ADOPT RULES THAT PROVIDE FOR CERTAIN

" TREATMENT OF TRUSTS ESTABLISHED WITH AN APPLICANT'S OR

RECIPIENT'S ASSETS AND THAT PROVIDE FOR AN UNDUE HARDSHIP
EXCEPTION; EXPANDING THE AUTHORITY AND RESPONSIBILITY OF THE
DEPARTMENT TO RECOVER MEDICAID EXPENDITURES FROM ESTATES OF
DECEASED MEDICAID RECIPIENTS; PROVIDING THAT AFTER THE DEATH
OF A SURVIVING SPOUSE THE DEPARTMENT MAY RECOVER MEDICAL
ASSISTANCE PAID; SPECIFYING THE TIME WITHIN WHICH CLAIMS
MUST BE PRESENTED; AUTHORIZING AND DIRECTING THE DEPARTMENT
TO CLAIM AND RECOVER MEDICAID EXPENDITURES FROM THE
RECIPIENTS OF PROPERTY OWNED BY DECEASED MEDICAID RECIPIENTS
IMMEDIATELY PRIOR TO DEATH AND RECEIVED BY DISTRIBUTION OR
SURVIVORSHIP; PROVIDING FOR INTEREST ON THE DEPARTMENT'S

CLAIMS; SPECIFYING CERTAIN LIMITATIONS UFON DEPARTMENT
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RECOVERY AGAINST ESTATES, SUCCESSORS IN INTEREST, AND
PROPERTY SUBJECT TO LIEN; REQUIRING PARTIES HOLDING PERSONAL
FUNDS OF DECEASED NURSING FACILITY RESIDENTS TO PAY THOSE
FUNDS TO THE DEPARTMENT; REQUIRING FPARTIES HOLDING EXCESS
BURIAL FUNDS OR ASSETS TC PAY THOSE FUNDS TO THE DEPARTMENT;
PROVIDING FOR DEPARTMENT IMPOSITION OF A LIEN FOR RECOVERY
OF MEDICAID EXPENDITURES AGAINST THE REAL PROPERTY OF
MEDICAID RECIPIENTS; SPECIFYING TEE PERSONS WHO MAY BE
SUBJECT TO A LIEN AND CIRCUMSTANCES THAT PRECLUDE CREATION
OF THE LIEN; SPECIFYING THE PROCEDURES AND REQUIREMENTS FQOR
CREATION OF THE LIEN; SPECIFYING THE EVENTS THAT TRIGGER
REPAYMENT UNDER THE LIEN; PROVIDING PROCEDURES FOR
COLLECTION AND FORECLOSURE OF THE LIEN; PROVIDING FOR
DISSOLUTION QOF THE LIEN WHEN THE RECIPIENT IS DISCHARGED
FROM AN INSTITUTION AND RETURNS HOME; PROVIDING FOR THE
DISPOSITICN OF THE PROCEEDS OF RECOVERIES; AMENDING SECTIONS
53-2-611 AND 53-6-143, MCA; REPEALING SECTIONS 53-2-601 AND
53-5-401, MCA; AND PROVIDING EFFECTIVE DATES AND A

RETROACTIVE APPLICABILITY DATE."

WHEREAS, the cost of funding the Montana Medicaid
program has escalated rapidly in recent years and threatens
to continue escalating beyond the capacity of Montanans to

fund the program;

WHEREAS, while the Medicaid program pays for the cost of

S® 29

INTRODUCED BILL



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0110/01

the individual's medical care, prior laws and regulations
have permitted individuals to retain or‘dispose of wvaluable
assets through the wuse of various transfers, trusts, and
other arrangements, and have precluded recovery of Medicaid
benefits even after the individual's death in certain cases;

WHEREAS, wunder prior laws and regulations, valuable
assets often have been transferred, disposed of or
dissipated prior to the individual's death, making the
assets unavailable for recovery by the Medicaid program even
when not needed by a surviving spouse, dependent children,
or other dependent family members;

WHEREAS, unused funds belonging to Medicaid-eligible
nursing facility residents set aside for burial often become
unavailable for recovery by the Medicaid program; and

WHEREAS, the United States Congress has recently enacted
amendments to the federal Social Security Act that require
the states to deny eligibility If assets have been disposed
of for less than fair market wvalue; to treat trusts as
available resources, income, or transferred assets for
eligibility purposes; to pursue estate recoveries in a
broader range of cases; to expand the definition of estates
beyond the probate estate to allow the states to recover
more Medicaid benefits and to reflect a federal policy
intended to prevent uncompensated transfers of assets; to

prevent sheltering of income and assets through the use of
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trusts and similar arrangements; and to prevent dissipation
of assets that could be used to repay Medicaid benefits and
to ensure that Medicaid benefits are available only to the

truly needy.

STATEMENT OF INTENT

A statement of intent is required for this bill because
{sections 1, 2, 4, and 9) grant the department of social and
rehabilitation services rulemaking authority to implement
the provisions aof {this act].

(1) The legislature intends that in adopting rules
under [this actl, the department of social and
renabilitation services establish criteria for undue
hardship waivers and exception procedures that are narrowly
drawn s0 as to minimize eligibility for medical assistance
and maximize recovery of nedicaid benefits to the greatest
extent allowed by federal requirements.

{2) The 1legislature intends that the department adopt
rules that specify the criteria and procedures for obtaining
a recovery exception under 53-6-143(5)(b)(ii} and an
exception from application of the transfer of assets rules
(with respect to a transfer to an applicant's or recipient's
child who provided care that permitted the applicant or
recipient to reside at home rather than in an institution)

so as to ensure that exceptions are drawn as narrowly as
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permitted under federal requirements.

{3) The legislature intends that the department adept
rules that, to the greatest extent allowed by federal
requirements, provide for ineligibility . for medical
assistance as a result of transfers of assets without regard
to the purpcse o©of the transfer, except as specifically
relevant under federal reguirements.

(4) (a) The 1legislature intends that the department
adopt rules that, to the greatest extent possible under
federal requirements, provide for treatment of trusts and
similar devices as available income, availahle resources, or
transferred assets and prevent sheltering of assets through
those devices.

{b) The legislature intends that exceptions to
treatment of trusts and similar devices be limited to those
exceptions that are mandatory under federal requirements and
that any exceptions be limited, to the extent possible under
federal reguirements, to cases in which the state of Montana
will receive the funds remaining in the trusts, to the
extent of medical assistance paid on behalf of the
individual upon the individual's death.

(c) The legislature intends that, if the department
establishes a maximum income limitation of 300% of the

federal supplemental security income (SSI) benefit for

persons who reside in institutions o¢r who require an
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institutional 1level of care, the department adopt rules
providing:

(i) that income trusts described in 42 U.8,.C.A.
13%6p(d)(4)(B) are exempt from treatment as available
resources or income for pursing facility residents only if
all of the individual's monthly income is paid toc the trust
and the trust distributes monthly to the individual an
amount no  less than the maximum income allowable for
purposes of medicaid eligibility;

(ii) that the income distributed to a nursing facility
resident as provided in subsection (4)({ec)(i), less the
individual's mcnthly personal needs allowance, less any
amount that may be diverted to a community spouse under the
department's spousal impoverishment rules, and less any
other amount specified by department rule, must be applied
to the individual's cost of nursing facility care;

(1ii) that the exemption of these trusts applies only to
the extent that the individual requires services to which
the income limit described in subsection (4){c) applies;

(iv) that the exemption of these trusts must be limited
to individuals whose income, immediately prior to
establishment of the trust, is in excess of the income limit
described in subsecticn (4){c) and below the private cost of
nursing facility care;

{v) that the exemption of these trusts applies cnly if

-6_
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the trust is established and actually maintained for the
sole benefit of the recipient; and

(vi) procedures and criteria under which a transfer toc a
trust described in subsection (4}(c¢c)(i) is a disposal of

assets for purpcses of [section 1],

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Rules providing for peried of
ineligibility for medical assistance when assets disposed of
for less than fair market value ~- undue hardship exception.
(1) Subject tec subsectlion {2} and to the extent allowed by
federal 1law, the department shall adopt rules that provide
for a period of ineligibility for medical assistance under
this part when the applicant or recipient or the applicant's
or recipient's spouse directly or indirectly disposes of any
assets for less than fair market value.

(2) An applicant cor recipient is not ineligible for
medical assistance under this part by reason of a
disposition of assets under subsection (1) to the extent
that the department determines that the denial of
eligibility would cause an undue hardship, as defined by
department rule. The department shall adopt rules
establishing procedures and c¢riteria for determining whether
a denial of eligibility would work an undue hardship.

{3) This section does not prohibit the department from
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adopting rules that provide for a period of ineligibility
for public assistance programs other than medical assistance
when an applicant or recipient directly or indirectly

disposes of assets for less than fair market value.

NEW SECTICN. Section 2, Rules reqguiring certain
treatment of trusts established with applicant's or
recipients assets -- undue hardship exception. (1) Subject
to subsection (2), and to the extent allowed by federal law,
the department shall, for the purposes of eligibility for
medical assistance under this part, adopt rules to require
that the Corpus, income, accumulated income, and
distributions from or of a trust or similar legal instrument
or device, established in whole or in part with the
applicant’s or recipient's assets or with assets to which
the applicant or recipient 1is entitled, be considered as
available inccome, available resources, or assets disposed of
for less than fair market value.

{2) The rules must include a procedure and criteria for
a waiver ©f application of the rules provided for in
subsection (1) if the applicant or recipient demonstrates
that application of the rules would cause an undue hardship

on the applicant or recipient.

Section 3. Section 53-2-611, MCA, is amended to read:

"53-2-611. Recovery of medicaid benefits following frem

recipient’s eseate death. (1) Upen Foliowing the death of

-8-
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any recipient of medical assistance under Title 53, chapter
&6, part 1, the department shall execute and present a claim;

{a) against the recipient's estate ef--such-person,
within the time specified in the published notice tao
creditors in the estate matter proceeding, for the total

amount of recoverable medical assistance paid under—this

tittie;—separately-stating-the-amount-of-sil-assistance--paid
on--or-after-duly-i7-1953;-Fhe-departmentis-ciaim-is—subjece

to-the-timitations—specified-+n-53-6-243¢33s to or on behalf

of the recipient; and

(b) against a person who has received property of the

recipient by distribution or survival for an amount equal to

the recoverable medical assistance paid on behalf of the

recipient or the value of the property received by the

person from the recipient by distribution or survival,

whichever is less.

{2) Notwithstanding any statute of limitations or claim

presentation deadline, a department claim against an estate

may not be barred for lack of timely presentation if

presented to creditors in the probate proceeding within the

time specified in the published notice,

{3) A department ¢laim under subsection (1) bears

interest from the date of the recipient's death at the rate

specified in 31-1-106.

{4} For purposes of this section, “recoverable medical
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assistance"” includes any payment under Title 53, chapter 6,

part 1, including but not limited to payments made for items

and services provided Lo and insurance premiums,

deductibles, and coinsurance paid on behalf of a recipient

who:

{a} during the recipient's lifetime, was an inpatient

in a nursing facility, interwmediate care facility for the

mentally retarded, or institution for mental disease and,

with respect tc that institutionalization, the department

determined under the provisions of [section 7(l)(c)]) that

the person was not reascnably expected to be discharged and

return home; or

(b) was at least age 55 or a lesser age allowed by

federal law when the item or service was provided or when

the insurance premium, deductible, or coinsurance was paid.

(5) f{a) For purposes of this section, property of a

deceased recipient received by distribution or survival is

any real or personal property or other assets in which the

recipient had any right, title, or interest immediately

pricr to the time of death, including but nct limited to

assets passing to one or more survivers, heirs, assignees,

or beneficiaries of the deceased recipient through joint

tenancy, tenancy in common, right of survivership,

cenveyance subiect to 1life estate, living trust, or other

arrangement.

-10-
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(b) Property received by distribution includes but is

not limited to:

{i) property distributed to a person through a probated

estate or a small estate administration procedure; or

(ii) property otherwise distributed to or in the

possession of a person through _any other procedure or when a

legal procedure for distribution has not been followed.

(6) (a) The department may seek recovery under both

subsections (l){a) and (1l)(b) with respect to the estate of

the same deceased recipient until its claim js satisfied in

full. Upon full satisfaction of its claim, the department

may not seek further recovery and shall provide appropriate

releases to the deceased recipient's estate and other

affected parties.

(b} An estate or other party 1s not entitled tc a

reduction or waiver of the department's claim on the grounds

that there is or may be ancther party from whom recovery may

be made under this section.

(7) The department's claim is subject to the

limitations and reguirements specified in 53-6-143.

(8) The department may waive recovery under this

section if it determines that the cost of recovery equals or

exceeds the amount likely to be recovered.

t24(9) All money recovered under this section from any

source must be distributed te-the-ceunty-and to the state
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general fund of--the--state--cf--Montana--acearding—-to—-the
countyts--or-state'a-interestar:—ff-the-federat-taw-requiress
the-federni-government—is-entitied-to-a-share-sf-any-amaunts
cottected-under-this-—section—in-preportion-——ts——the--amounts
that--tt-has-contributed-to-the-grants-recovered--Fhe—amount
due--the-~bnited--States——-must-~be--prompeiy--patd--by-—-the
department and to the United States government as required

by applicable state and federal laws and regulations."

Section 4. Section 53-6-143, MCA, is amended to read:
"53-6-143. Limitations on liens and recoveries. (1) An

Except as provided in this section, the department may not

impose a lien upon the property of an applicant for or

recipient of medical assistance may--fot--be-required-to
exesute-an-agreement-creating-a-itien-on-his-reat-properecy.

{2) A lien for recovery of medical assistance paid or

to be paid under this chapter may be imposed against the

real or personal property of an-—itndividual® a medicaid

applicant or recipient prior to his the applicant's or

recipient's death fsr-recovery-of-medical-asaistance-paid-or
to-be-paid-on-his—behatf-under—-this-chapter only:

(a) pursuant to a judgment of a court for recovery of
medical assistance tneorrectiy paid on behalf of the
recipient; or

{b) on a third-party recovery as provided in 53-2-612;

-12-
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{c) as provided in [section 7].

{3) +¢a&a) The department may recover medical assistance
correctly paid on behalf of a recipient onlys

t+¥ as provided in 53-2-611, excepe--that--it--may--not
recaver-for-any-assistance-paid-on-behatf-of-a-recipient-for
services-provided-before-he-reached-age-65+-or

trry-as--provided-+n 53-2-612, [section S]), [section 6],

or [section 7] or as provided in a written agreement between

the department and the recipient or the recipient's

representative.
tb¥(4) {a) The department may not recover under
53-2-611 onmtys

tiy--after—the-death-of-the-rectpienels or [section 7]

while there is a surviving spousey-tf-any;-and

tity-tf-there-is—no of the recipient or while there is a

surviving child of the recipient who 1s under age 21, blind.

or permanently and totally disabled. This subsection does

not preclude the department from imposing a lien under

[section 7).

{b} (i) Following the death of the recipient's

surviving spcuse, the department shall recover for the total

amount of recoverable medical assistance, as defined in

53-2-611, under [section 7] or under 53-2-611. Recovery must

be by claim against the recipient's estate prior to

digstribution or by claim against the estate of the
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recipient’s surviving spouse for the lesser of the total

amount of recoverable medical assistance or the value of any

of decedent's estate received by the surviving spouse by

distribution.

{ii) Any statute of limitations or claim presentation

deadline that purports to preclude recovery does not apply

to a_department claim under this subsection {b).

{c) (i) Pollowing the recipient's death, the department

shall impose a lien upon the real property of the surviving

spouse to the extent of the interest received by the spouse

from the recipient's estate or property. The lien:

[A) must be imposed according to the procedures

specified in [section 7];

(B) is due and payable upon the death of the spouse or

upon the sale, transfer, or exchange of the real property:

and

(C) may be collected according to the provisions of

[section 7].

{(ii) The tien may be imposed under this subsection {c)

without regard to the conditions specified in [section 7]

but ig subject to the limitations specified in subsections

(4) and {5) of this section.

{d) The existence of any person described in subsection

(4)(a) that prevents recovery by the department applies only

to the share of the recipient's estate or property that

_14_
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passes to the person or persons described in subsection

{4){a}.

(5) The department may not recover under [section 7}

upcn a lien imposed on the deceased recipient's home while a

person lawfully resides in the home and that person:

(a} has resided lawfully and continuocusly in the home

since the time of the deceased recipient's

institutionalization: and

(b)Y is either:

(i) a sibling of the deceased recipient who resided in

the recipient's home for a pericd of at least 1 vyear

immediately before the recipilent's Iinstitutionalization; or

{ii) a child of the deceased recipient who resided in

the recipient's home for a period of at least 2 years

immediately before the recipient's instituticnalization and

who demonstrates to the satisfaction of the department,

according to procedures and criteria i established by

department rule, that the child provided care to the

recipient during the period that permitted the recipient to

reside at home rather than in an institution.

(6) The department shall waive its recovery under

53-2-611 or [section 7] in whole or in part if it determines

that recovery would result in undue hardship as defined by

department rule. The department shall adopt rules

establishing procedures and eriteria for obtaining undue
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hardship waivers,

t4}--Recoveries---must-~--be-—-prorated--to--the—-federat
governament-ard-the-state-in-the--proporticn--to-—-whiech——each
ccneributed--eo~the—medica}—assistuncer—ﬂecovery~fot-medfcai
assistance-patd-prior-to-duly-1;-19747-shati-be-prerated--to
reimhurse——the»connby—share—oé—participcticn:—?he-provis%ons
of—this—sectien—ere——hereby——extended--to~—provfde——§or——the
recevery—-of—nii—medicai~assistance—pnéd*under—this-part—and
ifkewise—benaii—medicai—aid—to-the—aged—essistence—~paid—-by
the——department—cf—sa:iai—and—fehabiiitatéon—:erv:ces—dur&ﬂg
the—pef&oé—af—time—&uiy—i;—}gss7-thraugh—&une—367~196?:"

NEW SECTION. Section 5. Payment of certain of deceased
recipient's funds to department. (1) A nursing facility or a
person, other than a financial institution, holding personal
funds of a deceased nursing facility resident who received
medicaid benefits at any time shall, within 30 days
following the resident's death, pay those funds to the
department unless within that time the nursing facility or
person has actual notice that a probate proceeding has been
commenced wunder Title 72, chapter 3, part 2 or 3, or a
similar law in another state. If the nursing facility or
person has actual notice that a proceeding has been
commenced within that time, the funds are payable to the
duly appointed perscnal representative of Lhe deceased

resident's estate. Commencement of a probate proceeding

-16-
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after 30 days following the resident's death does not excuse
a nursing facility or person from the requirement of
delivering the funds to the department, and the department
is not required to pay to the estate any funds received
under this section. Funds paid to the department under this
section are not considered to be property of the deceased
resident's estate, and the limitations in 53-6-143 do not
apply to recavery of the funds by the department.

(2) The department shall apply any funds received under
this section proportionately te the federal and state shares
of recoverable medical assistance, as defined in 53-2-611,
and shall pay any remaining amount to any person entitled by

law to the funds,

NEW SECTION. Section B. Payment of excess burial funds
or assets to department. (1) After the death of a person who
at any time received medicaid benefits, a mortician, funeral
director, or other person, including but not limited to the
decedent's spouse, heirs, devisees, or perscnal
representative, who holds unused funds or other property
that had been specifically designated and set aside for
paying for the disposition of the human remains and related
expenses shall pay these funds to the department within 30
days following the burial, cremation, o©r other final

disposition of the decedent's remains. The funds must be

paid to the department regardless of any provision in a
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written contract, trust, or other agreement entered into on
or after January 1, 1994, directing a different disposition
cf the funds. Funds paid to the department under this
section are not considered to be property cf the deceased
resident's estate, and the limitations in 53-6-143 do not
apply to recovery of the funds by the department.

(2) The department shall apply any funds received under
this section proportionately to the federal and state shares
of recoverable medical assistance, as defined in §3-2-611,
and shall pay any remaining amount to any person entitled by

law to the funds.

NEW SECTION. Section 7. pepartment lien upon real
property of certain medicaid recipients. (1) The department
shall 1impose a lien upon the real property, including the
home, of an institutionalized recipient of medical
assistance wunder this part to secure the assets of the
recipient for recovery of medical assistance benefits paid
on behalf of the recipient prior to, on, and after the
imposition of the lien if all of the following c¢onditions
are met:

{a) The recipient has been admnitted to a nursing
facility, intermediate care facility for the mentally
retarded, or an institution for mental disease.

{b) A lien may not be imposed upon the recipient's home

if any of the following individuals are lawfully residing in

-18-
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the recipient's home:

(i) the recipient's spouse;

(ii) the recipient's child who is under 21 years of age,
blind, or permanently and totally disabled; or

{(iii) the recipient's sibling who has an ownership
interest and equity in the recipient's home and who was
residing jin the recipient's home for a pericd of at least 1
year immediately before the recipient's
institutionalization.

(c) The department has determined that the recipient
cannot reasonably be expected to be discharged from the
facility and to return home. There 1is a rebuttable
presumption that the recipient cannot reasonably be expected
to be discharged from the facility and return home if the
recipient or a representative of the recipient declares that
there is no intent to return home or if the recipient has
been institutionalized for 6 months or 1longer with no
discharge plan. A recipient or recipient's representative
who alleges that there 1is a reasonable expectation of
discharge from the facility and a return home has the burden
of demonstrating the reasonable expectation. The reasonable
expectation must be established based upon medical evidence
and medical opinion. A declaration by the recipient or a
recipient's representative that the recipient intends to be

discharged from the facility and to return home is not alone

_lg_

10
11
12

13

15
16
17
18
19
20
21
22
23
24

25

LC 0110701

sufficient to establish that there is a reasonable
expectation of discharge from the facility and a return
home .

(d) The department has provided the recipient 30 days'
written notice of its determination under subsection {1){c)
and 1its intent to impose a lien, and the recipient has an
opportunity for a hearing pursuant to the department's
hearing procedures.

(2) For purposes of subsection (1), real property of a
recipient includes any interest in real property that may be
subject to a judgment lien.

(3) The lien must contain the name and address of the
recipient who owns an interest in the property, a legal
description of the property, and an address and telephone
number of the department, office, or representative who can
provide more information about the lien. The lien applies
only to the property described in the lien.

(a) The 1lien need naot be executed by or on behalf of
the medicaid recipient, but it must be executed by a duly
authorized agent or employee of the department. The
execution must be acknowledged as provided in 70-21-203.

(b) The lien need not state the specific amount " of
medical assistance repayment owed. The lien ig sufficient to
secure repayment of past, current, and future recoverable

medical assistance, as defined in 53-2-611, if the lien
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states that:

{i) the lien is imposed under 53-6-143 or this section
to secure the described property for recovery of medical
assistance benefits paid on behalf of the recipient prior
to, on, and after the date of the lien; and

(ii) the recoverable medical assistance paid, as defined
in 53-2-611, is due and payable wupon sale, transfer, or
exchange of any right, title, or interest of the recipient
in the property or upon the recipient's death, with interest
at the rate gpecified in 31-1-106 accruing from the date of
the sale, transfer, or exchange or from the date of the
recipient's death.

{c) Technical errors in the recipient's name or in the
legal description of the property do not affect the validity
of the 1lien if the information provided is sufficient to
identify the person and property described. Regardless of
any defect in the form or recording of the lien, the lien is
valid as between the department and:

(i) the recipient and the recipient's estate; and

(ii) persons hho have actual notice of the existence of
the lien, the recipient's identity, and the identity of the
property intended to be subject to the lien.

(4) The 1lien must be recorded in the office of the
clerk and recorder in the county in which the real property

is located. The department may not be required to pay any
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fee for recording the lien, regardless of the provisions of
7-4-2631.

{a) Recording of the 1lien operates as due and legal
notice te all perscns, including subsequent purchasers,
encumbrancers, mortgagees, cr other lienholders. Upon
recording, the lien is prior to any earlier unrecorded
interest or claim, 1is prior to any subsequent interest or
claim, whether or not recorded, and is subject to any unpaid
property taxes. For purposes of executian under this
section, a sale, transfer, or exchange of the property by
the recipient is considered a waiver and relinguishment of
any homestead exemption of the recipient in the property
subject to the lien.

{b} When recorded, the lien has the force and effect of
a judgment lien, except as provided in this section. For
purposes of provisions of this chapter relating to judgment
liens, the department is considered the Jjudgment creditor
and the recipient is considered the judgment debtor.

{c) After recording, the lien remains effective without
any further department acticn until satisfied, released, or
dissolved. If and when the recipient is discharged from the
facility and returns home, the lien dissolves,

(5} Upon the recipient's death or the sale, transfer,
or exchange of any right, title, or interest of the

recipient in the property, the department may file with the
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clerk of the district court in the county in which the real
property is located an application for issuance of a writ of
execution for levy on the real property described in the
lien for the amount of recoverable medical assistance, as
defined in 53-2-611, paid on behalf of the recipient prior
to, on, and after the date of the lien, including amounts
paid up to the date of sale of the property, plus interest
and costs.

(a) The application must be sworn and must state the
following:

{i}) the name of the recipient, a legal description of
the real property, and a description of the recipient's
interest in the property;

(ii) a statement that the department has imposed a lien
upon the preperty under this section;

{(i1i) a statement that the 1lien complies with the
requirements of this section;

{iv) the date upon which the lien was recorded and the
office in which it was recorded;

(v) a description of the sale, transfer, or exchange
that entitles the department toc recover or a statement that
the recipient has died, with the date of the recipient’'s
death;

(vi) a statement thét the lien has not dissolved under

the provisions of subsection (4})(c);
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{vii) the amount of recoverable medical assistance, as
defined in 53-2-611, paid, the amount of interest on the
recoverable medical assistance as of the date of the
application, and, if applicable, a statement that additional
amounts may be paid and additional interest may accrue up to
the time that the property is sold in satisfaction of the
lien;

{viii) a statement that the total amount due has not
been paid as of the date of the application;

(ix) a statement that recovery is not prohibited by
53-6-143;

(x) the names and addresses of all persons who have a
recorded interest in the property, including a recipient or
recipient’s estate, co-owner, purchaser, grantee,
encumbrancer, mortgagee, and lienholder, and a statement
that all of these persons have been notified as required by
subsection (5)(b);: and

{xi) a request that a writ of execution be issued for
sale of the described property Lf an action is not filed as
provided in subsecticn (5)(d) within 60 days of filing of
the application,

{b) The department shall mail a notice to all persons
having a recorded interest in the property. The notice must

state that the department has a lien under this section upon

the described property, that the department has filed an

_24_



10
11
12
13
14
15
16
17
18
19
2Q
-21
22
23
24

25

LC 0110701

application for a writ of execution seeking sale of the
property, and that a writ will be issued unless an action
has been filed, in accordance with subsection (5)(d), within
60 days of the date of filing the application challenging
issuance of the writ. The department shall include with the
notice a copy of the filed application. Mailing is
considered sufficient if the notice is mailed, postage
prepaid and return receipt requested, under the name and to
the address stated in the recorded instrument creating each
person’'s interest.

{c) The submission of an application under this
subsection (%) is not the filing of a legal action, and the
rules and requirements applicable to legal actions do not
apply.

(d) A person with a recorded interest in the real
property described in an application filed under this
subsection (5), including the recipient or a co-owner,
purchaser, grantee, encumbrancer, mortgagee, or lienholder,
may, within 60 days of filing of the application under this
subsection (5), £file an action in the district court
challenging the requested issuance of a writ of execution.
The court shall determine the validity or invalidity of the
department's lien and order appropriate relief, including
issuance of the writ or denlal of the application for

issuance of the writ.
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(e} If an action has not been filed under subsection
{5){d) within 60 days of filing of an applicaticn containing
the statements required by subsection (5)(a), the clerk
shall issue a writ of execution specifying the property to
be levied upon, the amount due as of the date of filing of
the applicaticn, and a statement that additional amcunts may
be due up to and through the date of sale.

(6) Upcn sale of the property under a writ of execution
issued under this section, the purchaser acquires the right,
title, interest, and claim of the recipient, subject only to
any right, title, interest, or «c¢laim arising from én
instrument recorded prior to the department's lien under
this section and to any unpaid property taxes. The sale |is
absolute and is not subject to any period of redemption
under Title 25, chapter 13, part B8, or other related law.

{7) If a lien under this secticn 1is invalid for any
reason, the invalidity does not preclude the department from
recovering under 53-2-611,

(8) For purposes of 70-19-302, the state's right or
title to property described in a2 1lien created wunder this
section is considered to accrue on the latest of:

{a) a sale, transfer, or exchange of any right, title,
or interest of the recipient in the property:

{b)y the death of the recipient; or

{c) the death of the recipient's spouse.
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(%) (a} The department may waive recovery under this
secticn if it de&ermines that the cost of recovery eguals or
exceeds the amount Llikely to be recovered. If the total
amount due the department under this section is paid, the
department may not file an applicatiocn under subsection (5),
shall withdraw its application if the application has
already been filed, or shall instruct the sheriff to cancel
sale proceedings.

(b) 1In lieu of applying for a writ of execution, the
department may agree with the heirs or devisees of the
recipient to accept periodic payments toward repayment of
recoverable medical assistance or may agree with the
recipient's surviving spouse to accept substitute security
and partial payment, when appropriate, 1if the terms of
agreement, including security for repayment, are acceptable
to the department and if the agreement does not reduce the
amount due or the likelihood of recovering the amcount due.
The department may delay filing an application for issuance
of a writ of execution for purposes of concluding
negotiations toward an agreement in lieu of execution.

(10) The department shall apply any funds received under
this gection proportionately to the federal and state shares
of the recipient's recoverable medical assistance, as
defined in 53-2-611. Any excess funds after application of

proceeds to recoverable medical assistance must be paid to
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the recipient or to the recipient's representative or
successor in interest.
NEW SECTION. Section 8. Repealer. Sections 53-2-601

and 53-5-401, MCA, are repealed.

NEW SECTION. Section 9. Rulemaking authority. The

department may adopt rules to implement [this act].

NEW SECTION. Section 10. codification instruction.
[Sections 1, 2, 5 through 7, and 9} are intended to be
codified as an integral part of Title 53, chapter 6, part 1,
and the provisions of Title 53, chapter 6, part 1, apply to

{sections 1, 2, 5 through 7, and 9].

NEW SECTION. Section 11. Severability. If a part of
[this actl is inwvalid, all walid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications.

NEW SECTION. Section 12. applicability- (1) [Sections
3, 5, and 6] and those portions of [section 4] relating to
recovery under 53-2-611 apply to medical assistance
recipients who die on or after January 1, 1834.

(2} [Section 7] and those portions of {section 4]
relating to recovery under [section 7] apply as a condition
of medical assistance eligibility or continuation of medical

assistance eligibility on or after January 1, 1994.
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NEW SECTION, Section 13. Retroactive applicability.
[Sections 1 and 2] apply retroactively, within the meaning
of 1-2-109, to assets disposed of or trusts established
after August 10, 1993, for purposes of determining
eligibility for medical assistance on or after January 1,
1994.

NEW SECTION. Section 14. Effective dates. (1}
[Sections 1, 2, 9 through 11, and 13 and this section] are
effective on passage and approval.

(2) [Secticns 3 through 8 and 12] are effective January
1, 1994,

-End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-1%5
In compliance with a written regquest, there is hereby submitted a Fiscal Note for SBQ033, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION: Revigpes eligibility standards for assets of applicants for Medicaid benefits.

ASSUMPTIONS :

1, Two FTE will be hired to implement the Medicaid lien law within the Department of Social and Rehabilitation Services
(SRS). One FTE will be assigned to the estate recovery program and one FTE will work as an eligibility technician and
do public outreach. Both FTE will start 1/1/94.

2. Operating expenses and equipment for these FTE include computers, desks, telephones, telephone line hockups, and
computer network hookups.

3. A contractor will be hired to design, implement and operate a recipient asset management system, including public
cutreach at a cost of $100,000 per year.

4. The contracter will receive a 15% contingency for collections, which will cost 590,000 per year,

5. Gross collections of $600,000/year are anticipated, made up of: $100,000 from liens and $500,000 from estates. Of these
collections, 28.98% (FY94) and 29.13% (FY95) goes to general fund, with the remainder going to the federal government.
The collections will not begin before 7/1/94, due to the time frame for selecting a contractor.

6. There will be two people denied eligibility per month based on the new eligibility requirements.

FISCAL TIMPACT:

FY 'S4 FY ‘95
Expenditures Current Law Proposed Law Difference Current Law Proposged Law Difference
FTE 0.00 1.00 1.00 0.00 2.00 2.00
Personal Services 0 28,219 28,219 0 56,439 56,439
Operating Exp/Equip 0 8,200 8,200 0 4,400 4,400
Contingency Contract 0 0 ] 0 150,000 190,000
Total Expenditures 0 36,419 36,419 0 250,839 250,833
Funding:
General Fund 0 14,320 14,320 0 119,141 119,141
Federal Funds 0 22,099 22,099 0 131,698 131,698
Total Funding 0 36,419 36,419 0 250,839 250,839

(Continued on p. 2}

W!/M (2 0 9z

DA EWIS, BUDGET DIRECTOR DATE MIGﬁON WATERMAN, PRIMARY SPONSOR DATE
Office of Budget and Program Flanning Fiscal Note for SB0039, as introduced 86 3?




Fiscal Note Request,
Form BD-15 page 2

(continued)

Revenues:

Groee Collections
Cost Avoidance
Total Revenues

Revenue Disgtribution:
General Fund
Federal Funds

Total Disgtribution

Net Impact:

General Fund Savings
Federal Revenue Savings
Total Reduction

SB0O039 as introduced

FY 94

Current Law

o

{ow]

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION:
known and alternative funding methods for nursing home care become available and more widely utilized (i.e. long-term care

insurance) .

Proposed lLaw

0

78,3930

78,930

22,874
56,056
78,930

{8,554)

(33,957}
(42,511)

Difference

0

78,930

78,930

22,874
56,056
78,930

(8,554)

(33,957)
(42,511)

FY ‘95

Current law

o

=]

Proposed Law

600,000
315,720
915,720

266,749

648,971

915,720

(147,608)

(517,273)
(664,881)

Difference

€00, 000

315,720
915, 720

266,749
648,971
915,720

(147,608)

(517,273)
(664,881)

Significant savings are expected in the future as changes in this law become
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APPROVED BY COMM. DN
FINANCE AND CLAIMS

SENATE BILL NO. 3%
INTRODUCED BY WATERMAN, COBB
BY REQUEST OF THE DEPARTMENT OF SOCIAL AND
REHABILITATION SERVICES AND THE OFFICE OF BUDGET

AND PROGRAM PLANNING

AR BILL FOR AN ACT ENTITLED: “AN ACT REQUIRING THE
DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES TO ADGPT
RULES THAT PROVIDE FOR INELIGIBILITY FOR PUBLIC ASSISTANCE
WHEN ASSETS ARE DISPOSED OF FOR LESS THAN FAIR MARKET VALUE
AND THAT PROVIDE FOR AN UNDUE HARDSHIP EXCEPTION; REQUIRING
THE DEPARTMENT TO ADOPT RULES THAT FROVIDE FOR CERTAIN
TREATMENT OF TRUSTS ESTABLISHED WITH AN APPLICANT'S OR
RECIPIENT'S ASSETS AND THAT PROVIDE FOR AN UNDUE HARDSHIP
EXCEPTIOK; EXPANDING THE AUTHORITY AND RESPONSIBILITY OF THE
DEPARTMENT TO RECOVER MEDICAID EXPENDITURES FROM ESTATES OF
DECEASED MEDICAID RECIPIENTS: PROVIDING THAT AFTER THE DEATH
OF A SURVIVING SPQOUSE THE DEPARTMENT MAY RECOVER MEDICAL
ASSISTANCE PAID; SPECIFYING THE TIME WITHIN WHICH CLAIMS
MUST BE PRESENTED; AUTHORIZING AND DIREéTING THE DEPARTMENT
TG CLAIM AND RECOVER MEDICAID EXPENDITURES FROM THE
RECIPIENTS OF PROPERTY OWNED BY DECEASED MEDICAID RECIPIENTS
IMMEDIATELY PRIOR TO DEATH AND RECEIVED BY DISTRIBUTION OR
SURVIVORSHIP; PROVIDING FOR INTEREST ON THE DEPARTMENT'S

CLAIMS; SPECIFYING CERTAIN LIMITATIONS UPON DEPARTMENT
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RECOVERY AGAINST ESTATES, SUCCESSORS 1IN INTEREST, AND
PROPERTY SUBJECT TO LIEN; REQUIRING PARTIES HOLDING PERSONAL
FUNDS QF DECEASED NURSING FACILITY RESIDENTS TC PAY THOSE
FUNDS TO THE DEPARTMENT; REQUIRING PARTIES HOLDING EXCESS
BURIAL FUNDS OR ASSETS TO PAY THOSE FUNDS TO THE DEPARTMENT;
PROVIDING FOR DEPARTMENT IMPOSITION OF A LIEN FOR RECOVERY
OF MEDICAID EXPENDITURES AGAINST THE REAL PROPERTY OF
MEDICAID RECIPIENTS; SPECIFYING THE PERSONS WHO MAY BE
SUBJECT TO A LIEN AND CIRCUMSTANCES THAT PRECLUDE CREATION
OF THE LIEN; SPECIFYING THE PROCEDURES AND REQUIREMENTS FOR
CREATION OF THE LIEN; SPECIFYING THE EVENTS THAT TRIGGER
REPAYMENT UNDER THE LIEN; PROVIDING PROCEDURES FOR
COLLECTION AND FPORECLOSURE OF THE LIEN; PROVIDING FOR
DISSOLUTION QF THE LIEN WHEN THE RECIPIENT IS DISCHARGED
FROM AN INSTITUTION AND RETURNS HOME; PROVIDING FOR THE
DISPOSITION GOF THE PROCEEDS OF RECOVERIES; AMENDING SECTIONS
53-2-611 AND 53-6-143, MCA; REPEALING SECTIONS 53-2-601 AND
53-5-401, MCA; AND PROVIDING EFFECTIVE DATES AND A

RETROACTIVE APPLICABILITY DATE."

WHEREAS, the cost of funding the Montana Medicaid
program has escalated rapidly in recent years and threatens
te continue escalating beyond the capacity of Montanans to
fund the program:

WHEREAS, while the Medicaid program pays for the cost of
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the individual's medical «care, prior laws and regulations
have permitted individuals to retain or dispose of valuable
assets through the use of varicus transfers, trusts, and
other arrangements, and have precluded recovery of Medicaid
benefits even after the individual's death in certain cases;

WHEREAS, under prior laws and regulations, valuable
assets often have been transferred, disposed of or
dissipated prior to the individual's death, making the
assets unavailable for recovery by the Medicaid program even
when not needed by a surviving spouse, dependent children,
or other dependent family members;

WHEREAS, unused funds belonging to Medicaid~eligible
nursing facility residents set aside for burial often become
unavailable for recovery by the Medicaid program; and

WHEREAS, the United States Congress has recently enacted
amendments to the federal Social Security Act that require
the states to deny eligibility if assets have been disposed
of for less than fair market value; to treat trusts as
available resources, income, or transferred assets for
eligibility purposes: to pursue -estate recoveries in a
broader range of cases; to expand the definition of estates
beyond the probate estate to allow the states to recover
more Medicaid benefits and to reflect a federal policy
intended to prevent uncompensated transfers of assets; to

prevent sheltering of income and assets through the use of
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trusts and similar arrangements; and to prevent dissipation
of assets that could be used to repay Medicaid benefits and
to ensure that Medicaid benefits are available only to the

truly needy.

STATEMENT OF INTENT
A statement of intent is required for this bill because
[sections 1, 2, 4, and 9) grant the department of social and
rehabilitation services rulemaking authority to implement

the provisions of {this act].

(1} The legislature intends that in adopting rules
under [this act], the department of social and
rehabilitation services establish criteria for undue

hardship waivers and exception procedures that are narrowly
drawn so as to minimize eligibility for medical assistance
and maximize recovery of medicaid benefits to the greatest
extent allowed by federal requirements.

(2) The 1legislature intends that the department adopt
rules that specify the criteria and procedures for obtalining
a recovery exception under 53-6-143(5)(b)(ii) and an
exception from application of the transfer of assets rules
{(with respect tc a transfer to an applicant's or recipient's
child who provided care that permitted the applicant or
recipient to reside at home rather than in an institution)

soc as to ensure that exceptions are drawn as narrowly as
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permitted under federal requirements.

(3) The legislature intends that the department adopt
rules that, to the greatest extent allowed by federal
regquirements, provide for ineligibility for medical
assistance as a result of transfers of assets without regard
to the purpose of the transfer, except as specifically
relevant under federal requirements.

{4) {a) The legislature intends that the era:tment
adopt rules that, to the greatest extent possible wunder
federal requirements, provide for treatment of trusts and
similar devices as available income, available resocurces, or
transferred assets and prevent sheltering of assets through
those devices.

({b) The legislature intends that excepticons to
treatment of trusts and similar devices be limited to those
exceptions that are mandatory under federal requirements and
that any exceptions be limited, to the extent possible under
federal requirements, to cases in which the state of Montana
will receive the funds remaining in the trusts, to the
extent of medical assistance paid on behalf of the
individual upon the individual's death.

{e)-—-Fhe--tegistature-—intends~-that;——itf-the-department
establiishes-a-maximum--income--timitation--of--300%--of-~tche
federat--suppiementat--security--income--tS5¥y--benefit--for

persons--who--reside--in--institutions--or--who--regquire--an
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institutionat--tever--gf-—care;--the--department-adopt-rutes
providings
ft3-—-that--income--trusta--deseribed——im—-—42---HB:-5+C<- A+
1396ptdy{t4y{By-—-—are-—eaxempe--frem-——treatment-—-as-~availabie
resources-or-income-for-nursing-facttity-restdents--onty-—+if
ati--of-the-individuatts-monthty-tncome-is-paid-to-the-trust
and-the-truat--distributes—-—monthly--ta--the--individunt--an
amonnt--ne--tesa--than--the--maximum--tncoeme--atlewable--for
purposes-of-medicaid-extgibiitty;
ttiy~that--the--income-distributed-to-a-nursing-facitity
resrdent-as--provided~-in--subsection-~té}tcytit;-~tesa——the
individuatta--monthiy--personat--needs—-atiowance;--iteas-any
amount-that-may-be-diverted-to-a-community-spouse—under—-the
departmentls——spousai——impoverishment——raicar—-and——iess—any
other-amount-specified-by-department-ruie;-must--be--appiied
to-the-individuatis-cost-of-nursing-facitity-ecares
titi)-that-the-exemption-sf-theae-trusta-appites-onity-to
the--extent--that--tha-individuat-requires-services-to-which
the-income-timit-described-in-subsection—t4ytey-apptiess
tivy-that-the-sxemption-sf-thesa—trusta-must-be--timieed
to---tndividuats---whose--—-income;-——immediately-——prier--to
establishment-of-the-trust;-is-in-excess-of-the—income-timite
described-in-subsection-f4ttei-and-batow-tha-privacra-csse-af
nursing-factitty-care;

tvy-—that-the-exemption-of-these-trusts-applies-oniy——t¢
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the-—truse--is-~-parabiished--and-actuatiy-maintained-for—the

sote-benefit-of-the-recipient--and
tvty-procedures-and-¢criteria-under-which-a-transfer—to-a

trust-deseribed-tn-subsection—{4+teitiy-~its-~a--diaposar--of

assets-for-purposes-of-{sectton-tis

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Rules providing for period of
ineligibility for medical assistance when assets disposed of
for less than fair market value -- undue hardship exception.
{1l) Subject to subsection (2) and to the extent allowed by
federal law, the department shall‘adopt rules that provide
for a period of ineligibility for medical assistance under
this part when the applicant or recipient or the applicant's
or recipient's spouse directly or indirectly disposes of any
asgets for less than fair market value.

(2) An applicant or recipient is not ineligible for
medical assistance under this part by reason of a
disposition of assets wunder subsection (1) to the extent
that the department determines that the denial of
eligibility would cause an undue hardship, as defined by
department rule. The department shall adopt rules
establishing procedures and criteria for determining whether
a denial of eligibility would work an undue hardship.

{3) This section does not prohibit the department from
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adopting rules that provide for a period of ineligibility
for public assistance programs other than medical assistance
when an applicant or recipient directly or indirectly

disposes of assets for less than fair market value.

NEW SECTION. Section 2. Rules requiring certain
treatment of trusts established with applicant's or
recipients assets -- undue hardship exception. (1) Subject
to subsection (2), and to the extent allowed by federal law,
the department shall, for the purpcses of eligibility for
medical assistance wunder this part, adopt rules to require
that the corpus, income, accumulated income, and
distributions from or of a trust or similar legal instrument
or device, established in whole or in part with the
applicant's or recipient's assets or with assets to - which
the applicant or recipient 1is entitled, be considered as
available income, available resources, or assets disposed of
for less than fair market value.

{2) The rules must include a procedure and criteria for
a waiver of application o©of the rules provided for in
subsection (1) if the applicant or reciplent demonstrates
that applicaéion of the rules would cause an undue hardship

on the applicant or recipient.

Section 3. Section 53-2-611, MCA, is amended to read:

*53-2~611. Recovery of medicaid benefits following £rom

recipient's estate death. (1) Bpen Following the death of
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any recipient of medical assistance under Title 53, chapter
6, part 1, the department shall execute and present a claim:

" (a} against the recipient's estate eof--such-person,
within the time specified in the published notice to
creditors in the estate mateer proceeding, for the total

amount of recoverable medical assistance paid under—this

titiey-separateiy-stating-the-amount-ecf-alti-asaistance--paid
on--or-after-dJuty-1+-1953+--Phe-departmentis-ciaim-is—subijeect

to-the-timitatrons-specified-in-53-6-1243¢+3¥- to or on behalf

of the recipient; and

(b) against a perscn who has received property of the

recipient by distribution or survival for an amount equal to

the recoverable medical assistance paid on behalf of the

recipient or the value of the property received by the

person from the recipient by distribution or survival,

whichever is less,

{2) Notwithstanding any statute of limitations or claim

presentation deadline, a department claim against an estate

may not be barred for lack of timely presentation if

presented to creditors in the probate proceeding within the

time specified in the publlished notice.

(3) A department claim under subsection (1} bears

interest from the date of the recipient's death at the rate

’

specified in 31-1-106.

{4) For purposes of this section, “recoverable medical
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assistance” includes any payment under Title 53, chapter 6,

part 1, including but not limited to payments made for items

and services  prowvided to  and insurance premiums,

deductibles, and coinsurance paid on behalf of a recipient

who:

(a) during the recipient's lifetime, was an inpatient

in a nursing facility, intermediate care facility for the

mentally retarded, or institution for mental disease and,

with respect to that institutionalization, the department

determined under the provisions of [section 7(1)(c)] that

the person was not reasonably expected to be discharged and

return home; or

(b} was at least age 55 or a lesser age allowed by

federal law when the item or service was provided or when

the insurance premium, deductible, or coinsurance was paid.

{5) (a) For purposes of this section, property of a

deceased recipient received by distribution or survival is

any real or personal property or other assets in which the

recipient had any right, title, or interest immediately

prior to the time of death, including but not limited to

assets passing to one or meore survivors, heirs, assignees,

or beneficiaries cf the deceased recipient through joint

tenancy, tenancy in cocmmon, right of survivorship,

conyeyance subject to 1life estate, living trust, or other

arrangement.
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(b) Property received by distribution includes but is

not limited to:

(i) property distributed to a person through a probated

estate or a small estate administration procedure; or

(ii) property otherwise distributed to or in the

possession of a person through any other procedure or when a

legal procédure for distribution has not been followed.

{6} (a) The department may seek recovery under both

subsections ({1){a) and (1)(b) with respect to the estate of

the same deceased recipient until its claim is satisfied in

full. Upon full satisfaction of its claim, the department

may not seek further recovery and shall provide appropriate

releases to the deceased recipient's estate and other

affected parties.

{b) An estate or other party is not entitled to a

reduction or waiver of the department’'s claim on the grounds

that there is or may be ancther party from whom recovery may

be made under this section.

{7) The department's claim is‘ subject to the

limitations and requirements specified in 53-6-143,

(8) The department may waive recovery under this

section if it determines that the cost of recovery equals or

exceeds the amount likely to be recovered.

+24{9) All money recovered under this section from any

source must be distributed to-the-county-and to the state

—11- SB 39

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

5B 0039/02

general fund ef--the--state--of--Msntana--aceerding--to--the
countyts--or-scates-interestar-If-che-federat-taw-requiresy
the-federai-governmant-is-entitiad-ro-a-share-of-any-amounes
ceitected-under-this-saection-in-propertion--te——-the--amounts
that-—it-has-contribured-to-the-grants-recoveredz-Fhe-amaunt
due--the--Baited--States--muse--be--promptiy——paid--by-—-the
department and to the United States government as reguired

by applicable state and federal laws and regulations.”

Section 4. section 53-6-143, MCA, is amended to read:
"53-6-143. Limitations on liens and recoveries. (1) An

Except as provided in this section, the department may not

impose a lien upon the property of an applicant for or

recipient of medical assistance may--not--be-required-te
execute-an—agreement-creating-a-itien-on-his-real-property.

{(2) A lien for recovery of medical assistance paid ot

to be paid under this chapter may be imposed against the

real or personal property of an--individuat a medicaid

applicant or recipient prior to his the applicant's or

recipient's death for-reecovery-cf-medicat-assistance-paid-or
eo-be-paid-on-his-behatf-under-this-chapter only:

(a) pursuant to a judgment of a court for recovery of
medical assistance ineorreetiy paid on behalf of the
recipient; or

(b} on a third-party recovery as provided in 53-2-612;
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(c) as provided in [section 7].

{3) +¢a&43 The department may recover medical assistance
correctly paid on behalf of a recipient only+

+1} as provided in 53-2-611, exeept--that--t+t--may--not
recover-for-any-assiatance-patd-on-behatf-ocf-a-recipient—for
services-provided-before-he-reached-age-65+-or

tity-as--provided-in 53-2-612, [section 5], [secticn 6],

or [section 7] or as provided in a written agreement between

the department and the recipient or the recipient's

representative.
tb¥(4) (a) The department may not recover under
53-2-611 ontys

tty~-after-the-death-of-the-recipientis or [section 7]

while there is a surviving spousey-+f-amys-and

tity-tf-there-ts-ne of the recipient or while there is a

surviving child of the recipient who is under age 21, blind,

or permanently and totally disabled. This subsection does

not preclude the department from imposing a lien under

[section 7].

{b) (i) Following the death of the recipient's

surviving spouse, the department shall recover for the total

amount of recoverable medical assistance, as defined in

.53-2-611, under [section 7] or under 53-2-611. Recovery must

be by claim against the recipient's estate rior to
cip B

distribution or by claim against the estate of the
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recipient's surviving spouse for the lesser of the total

amount of recoverable medical assistance or the value of any

of decedent's estate received by the surviving spouse by

distribution.

(ii) Any statute of limitations or claim presentation

deadline that purports to preclude recovery does not apply

to a department claim under this subsection (b}.

{c) (i) Following the recipient's death, the department

shall impose a lien upon the real property of the surviving

spouse to the extent of the interest received by the spouse

from the recipient's estate or property. The lien:

(A) must be imposed according to  the procedures

specified in [section 71};

(B) is due_and payable upon the death of the spouse or

upon the sale, transfer, or exchange of the real property;

and

{C) may be collected according toc the provisions of

[section 7]}.

(ii) The lien may be imposed under this subsection (¢)

without regard to the conditions specified in [section 7]

but is subject to the limitations specified in subsections

{(4) and (5) of this section.

{d) The existence of any person described in subsection

(4)(a) that prevents recovery by the department applies only

to the share of the recipient's estate or gproperty that
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passes to  the person or persons described in subsection

(4)(a).

{S5) The department may not recover under [section 7]

upcn a lien imposed on the deceased recipient's home while a

person lawfully resides in the home and that person:

(a) has resided lawfully and continucusly in the home

since the time of the deceased recipient's

institutionalization; and

(b) is either:

{i) a sibling of the deceased recipient who resided in

the recipient's home for' a period of at least 1 vear

immediately before the recipient's instituticonalization; or

(ii) a child of the deceased recipient who resided in

the recipient's home for a period of at least 2 years

immediately before the recipient's instituticnalization and

who demonstrates to the satisfaction of the department,

according to procedures and criteria established by

department rule, that the child provided care to the

recipient during the pericd that permitted the recipient to

reside at home rather than in an institution.

{6) The department shall waive its recovery under

53-2-611 or ([section 7] in whole or in part if it determines

that recovery would result in undue hardship as defined by

department rule. The department shall adocpt rules

establishing procedures and criteria for obtaining undue
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hardship waivers.

t4)--Recoverites———must-—--bha--—-prarated-—to--tha-—fedeara:
governmént—and-the-state~in—the-—preportion--tc—-which——each
contributed-~to-the-medicat-assistancer-Recovery-for-medisad
assistance-paid-prior-to-duiy-1;-1974¢7-shati-be-prorated——te
reimburse--the-county-share-of-partiecipations-Fhe-proavisiens
of-this-section-are——hereby--extended--teo--provide--far——the
fecovery——of—nii-medicai—assiseanee*paid—undef—thia—paré—and
ttkewise-to-ait-medical-aid-to-the-aged-assistance—-paid--by
the--department-cf-ssciai-and-rehabititatton-services-during
the-peried-of-time-Fnty-+7-12965;-through-Fune-367-1367<"

NEW SECTION. Section 5. Payment of certain of deceased
recipient'as funds to department. (1) A nursing facility or a
person, other than a financial institution, holding personal
funds of a deceased nursing facility resident who received
medicaid benefits at any time shall, within 30 days
following the resident's death, pay those funds to the
department unless within that time the nursing facility or
person has actual notice that a probate proceeding has been
commenced under Title 72, chapter 3, part 2 or 3, or a
similar law in another state. If the nursing facility or
person has actual notice that a proceeding has been
commenced within that time, the funds are payable to the
duly appointed personal representative of the deceased

resident's estate. Commencement of a probate proceeding
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after 30 days following the resident's death does not excuse
a nursing facility or person from the requirement of
delivering the funds to the department, and the department
is not required to pay to the estate any funds received
under this section, Funds paid to the department under this
section are not considered to be property of the deceased
resident's estate, and the limitations in 53-6-143 do not
apply to recovery of the funds by the department.

(2) The department shall apply any funds received under
this section proportiocnately to the federal and state shares
of recoverable medical assistance, as defined in 53-2-611,
and shall pay any remaining amount to any person entitled by

law to the funds.

NEW SECTION. Section 6. Payment of excess burial Ffunds
or assets to department. (1) After the death of a person who
at any time received medicaid benefits, a mortician, funeral
director, or other person, including but not limited to the
decedent's spouse, heirs, devisees, or personal
representative, who holds wunused funds or other property
that had been specifically designated and set aside for

paying for the disposition of the human remains and related

expenses shall, AFTER PAYING FOR THE DISPOSITION AND RELATED

EXPENSES, pay those ALL REMAINING funds to the department
within 30 days following the burial, cremation, or other

final disposition of the decedent's remains. The funds must
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be paid to the department regardless of any provision in a
written contract, trust, or other agreement entered into on
or after January 1, 1594, directing a different disposition
of the funds. Funds paid to the department under this
section are not considered to be property of the deceased
resident's estate, and the limitations in 53-6-143 do not
apply to recovery of the funds by the department.

{2) The department shall apply any funds received under
this section proportionately to the federal and state shares
of recoverable medical assistance, as defined in 53-2-611,
and shall pay any remaining amount to any person entitled by

law to the funds.

NEW SECTION. Section 7. Department 1lien uypon real
property of certain medicaid recipients. (1) The department
shall impose a lien upon the real property, including the
home, of an institutionalized recipient of medical
assistance under this part to secure the assets of the
recipient for recovery of medical assistance benefits paid
on behalf of the recipient pricr to, on, and after the
imposition of the lien if all of the following conditions
are met:

{a) The recipient has been admitted to a nursing
facility, intermediate care facility for the mentally

retarded, or an institution for mental disease.

(b) A lien may not be imposed upon the recipient's home
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if any of the following individuals are lawfully residing in
the recipient's home:

{i) the recipient's spouse;

(ii) the recipient's child who is under 21 years of age.,
blind, or permanently and totally disabled; or

(iii} the recipient’'s sibling who has an ownership
interest and equity in the recipient's home and wha was
residing in the recipient's home for a period of at least 1
year immediately before the recipient's
institutionalization.

{c) The department has determined that the recipient
cannot reascnably be expected to be discharged from the
facility and to return home. There is a rebuttable
presumpticn that the recipient cannot reasonably be expected
to be discharged from the facility and return home if the
recipient or a representative of the recipient declares that
there is no intent to return home or if the recipient has
been institutionalized for 6 months or 1lecnger with no
discharge plan. A recipient or recipient's representative
who alleges that there 1is a reasonable expectation of
discharge from the facility and a return home has the burden
of demonstrating the reasgnable expectation. The reasonable
expectation must be established based upon medical evidence
and medical opinion. A declaration by the recipient or a

recipient's representative that the recipient intends to be
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discharged from the facility and to return home is not alcne
sufficient to establish that there is a reascnable
expectation of discharge from the facility and a return
home.

(d) The department has provided the recipient 30 days'
writter notice of its determination under subsection (1)(c)
and its intent to impose a lien,; and the recipient has an
ocpportunity for a hearing pursuant to the department's
hearing procedures,

{2) For purpcses of subsection (1), real property of a
recipient includes any interest in real property that may be
subject to a judgment lien,

(3) The lien must contain the name and address of the
recipient who owns an interest in the property, a legal
description of the property, and an address and telephone
number of the department, office, or representative who can
provide more information about the lien, The lien applies
only to the property described in the lien.

(a) The lien need not be executed by or on behalf of
the medicaid recipient, but it must be executed by a duly
authorized agent or employee of the department. The
execution must be acknowledged as provided in 70-21-203.

(b) The lien need not state the specific amount of
medical assistance repayment owed. The lien is sufficient to

secure repayment of past, current, and future recoverable
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medical assistance, as defined in 53-2-611, if the lien
states that:

(i) the 1lien is imposed under 53-6-143 or this section
to secure the described property for recovery of medical
assistance benefits paid on behalf of the recipieﬁt prior
to, on, and after the date of the lien; and

(ii) the recoverable medical assistance paid, as defined
in 53-2-611, is due ané payable upon sale, transfer, or
exchange of any right, title, or interest of the recipient
in the property or upon the recipient's death, with interest
at the rate specified in 31-1-106 accruing from the date of
the sale, transfer, or exchange or from the date of the
recipient's death,

(c) Technical errors in the recipient's name or in the
legal description of the property do not affect the validity
of the 1lien if the information provided is sufficient to
identify the person and property described. Regardless of
any defect in the form or recording of the lien, the lien is
valid as between the department and:

(i) the recipient and the recipient's estate; and

(ii) persons who have actual notice of the existence of
the lien, the recipient's identity, and the identity of the
property intended to be subject tc the lien.

(d) The lien must be recorded in the office of the

clerk and recorder in the county in which the real property
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is located. The department may not be required to pay any
fee for recording the lien, regardless of the provisions of
7-4-2631.

(a}) Recording o©f the lien operates as due and legal
notice ro all persons, inciluding subsequent purchasers,
encumbrancers, msrtgagees, or other lienhclders. Upan
recording, the lien is prior to any earlier unrecorded
interest or «claim, 1is prior to any subseguent interest or
claim, whether or not recorded, and is subject to any unpaid
property taxes. For purposes of execution under this
section, a sale, transfer, or exchange of the property by
the recipient is considered a waiver and relinguishment of
any homestead exemption o©of the recipient in the property
subject to the lien.

{b) When recorded, the lien has the force and effect of
a judgment lien, except as provided in this section. For
purposes of provisicns of this chapter relating to judgment
liens, the department is considered the Jjudgment creditor
and the recipient is considered the judgment debtor.

(c) After recording, the lien remains effective without
any further department action until satisfied, released, ar
dissolved. If and when the recipient is discharged from the
facility and returns home, the lien dissclves.

(5) Upon the recipient's death cr the sale, transfer,

or exchange o©of any right, title, or 1interest af the
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recipient in the property, the department may file with the
clerk of the district court in the c¢ounty in which the real
property is located an applicaticon for issuance of a writ of
execution for levy on the real property described in the
lien for the amount of recoverable medical assistance, as
defined in 53-2-611, paid on behalf of the recipient prior
to, on, and after the date of the lien, including amounts
paid up to the date 6f sale of the property, plus interest
and costs.

{a) The applicaticon must be sworn and must state the
following:

{i) the name of the recipient, a legal description of
the real property, and a description of the recipient's
interest in the property;

(ii) a statement that the department has imposed a 1lien
upon the prﬁperty under this section:

(iii) a statement that the lien complies with the
reguirements of this section;

{iv) the date upon which the lien was recorded and the
office in which it was recorded;

(v) a description of the sale, transfer, or exchange
that entitles the department to recover or a statement that
the recipient has died, with the date of the recipient’'s
death;

(vi) a statement that the lien has not dissolved under
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the provisions of subsection {4)(c¢);

(vii) the amount of recoverable medical assistance, as
defined in 53-2-611, paid, the amount of interest on the
recoverable medical assistance as of the date of the
application, and, if applicable, a statement that additional
amounts may be paid and additional interest may accrue up to
the time that the property is sold in satisfacticn of the
lien;

{viii) a statement that the total amount due has not
been paid as of the date of the application;

{ix) a statement that recovery is not prchibited by
53-6-143;

{x) the names and addresses of all persons who have a
recorded interest in the property, including a recipient or
recipient's estate, co-owner, purchaser, grantee,
encumbrancer, mortgagee, and lienholder, and a statement
that all of these persons have been notified as reguired by
subsection (5)(b); and

(x1) a request that a writ of execution be issued for
sale o©of the described property if an action is not filed as
provided in subsection (5)(d) within 60 days of filing of
the application.

(b) The department shall mail a notice to all persons

having a recorded interest in the property. The notice must

state that the department has a lien under this section upon
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the described property, that the department has filed an
application for a writ of execution seeking sale of the
property, and that a writ will be issued unless an action
has been filed, in accordance with subsection {5)(d), within
60 days of the date of filing the application challenging
issuance of the writ. The department shall include with the
notice a copy of the filed application, Mailing is
considered sufficient if the notice 1is mailed, postage
prepaid and return receipt requested, under the name and to
the address stated in the recorded instrument creating each
person's interest.

(¢} The submission of an application under this
subsection (5) is not the filing of a legal action, and the
rules and requirements applicable to legal actions do not
apply.

{dy A person with a recorded 1interest in the real
property described in an application filed wunder this
subsection (5), 1including the recipient or a co-owner,
purchaser, grantee, encumbrancer, mortgagee, or lienholder,
may, within 60 days of filing of the application under this
subsection (%), Eile an action in the district court
challenging the requested issuance of a writ of execution.
The court shall determine the validity or invalidity of the
department's lien and order appropriate relief, including

issuance of the writ or denial o¢f the application £for

—25- SB 39

10
11
12
13
14
15
16
17
18
i9
20
21
22
23
24

25

SB 0039/02

issuance of the writ.

(e) If an action has not been filed under subsection
{5)(d) within 60 days of filing of an application containing
the statements required by subsection ({5)(a), the clerk
shall issue a writ of execution specifying the property to
be levied upon, the amount due as of the date of filing of
the application, and a statement that additional amounts may
be due up tec and through the date of sale.

{6} Upon sale of the property under a writ of execution
issued under this section, the purchaser acquires the right,
title, interest, and claim of the recipient, subject only to
any right, title, interest, or claim arising from. an
instrument recorded prior to the department's lien under
this section and to any unpaid property taxes. The sale is
absolute and 1is not subject to any period of redemption
under Title 25, chapter 13, part 8, or other related law.

{7) If a lien under this section is invalid for any
reason, the invalidity does not preclude the department from
recovering under 53-2-611.

(8) For purposes cof 70-19-302, the state's right or
title to property described in a 1lien created under this
section is considered to accrue con the latest of:

(a) a sale, transfier, or exchange of any right, title,
or interest of the recipient in the property;

(b) the death of the recipient; or
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(c} the death of the recipient's spouse.

(9) {a)} The department may waive recovery under this
section if it determines that the cost of recovery equals or
exceeds' the amount 1likely to be recovered., If the total
amount due the department under this section is paid, the
department may not file an application under subsection (5),
shall withdraw its application If the application has
already been filed, or shall instruct the sheriff to cancel
sale proceedings.

(b} In lieu of applying for a writ of execution, the
department may agree with the heirs or devisees of the
reciplient to accept periodic payments toward repayment of
recoverable medical assistance or may agree with the
recipient’'s surviving spouse to accept substitute security
and partial payment, when appropriate, if the terms of
agreement, including security for repayment, are acceptable
te the department and if the agreement does not reduce the
amount due or the likelihcod of recovering the amount due.
The department may delay filing an applicaticon for issuance
of a writ of execution for purposes of concluding
negotiations toward an agreement in lieu of execution.

(10} The department shall apply any funds received under
this section proportionately to the federal and state shares
of the recipient's recoverable medical assistance, as

defined in 53-2-611. Any excess funds after application of
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proceeds to recoverable medical assistance must be paid to
the recipient or to the recipient's representative or

successor in interest.

NEW SECTION. Section 8. Repealer. Sections 53-2-401

and 53-5-401, MCA, are repealed.

NEW SECTION. Section 9. Rulemaking authority. The

department may adopt rules to implement (this act].

NEW SECTION. Section 10. codification instruction.
[Sections 1, 2, 5 through 7, and 9} are intended to be
codified as an integral part of Title 53, chapter 6, part 1,
and the provisions of Title 53, chapter 6, part 1, apply to

{sections 1, 2, 5 through 7, and 9].

NEW SECTION. Section 11. severability. If a part of
[this act] 1is 1invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one cor more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications.

NEW SECTION. Section 12. Applicability. (1) [Sections
3, 5, and 6] and those portions of {section 4] relating to
recovery under 53-2-611 apply to medical assistance
recipients who die on or after January 1, 1994.

(2) [Section 7] and those portions of [section 4]
relating to recovery under [section 7] apply as a condition

of medical assistance eligibility or continuation of medical
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assistance eligibility on or after January 1, 1994.

NEW SECTION. Section 13. Retroactive applicability.
[Sections 1 and 2] apply retroactively, within the meaning
of 1-2-109, to assets disposed of or trusts established
after August 10, 1993, for purposes of determining
eligibility for medical assistance on or after January 1,
1994.

NEW SECTION. Section 14. Effective dates. (1)
[Sections 1, 2, 9 through 1ll, and 13 and this section] are
effective on passage and approval.

(2) [Sections 3 through 8 and 12) are effective January
1, 19%4.

-End-
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RE-REFERRED AND

APPROVED BY COMMITTEE
ON JUDICIARY

SENATE BILL NO. 3%
INTRODUCED BY WATERMAN, COBB
BY REQUEST OF THE DEPARTMENT CF SOCIAL AND
REHABILITATION SERVICES AND THE OFFICE OF BUDGET

AND PROGRAM PLANRING

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING THE
DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES TO ADOPT
RULES THAT PROVIDE FOR INELIGIBILITY FOR PUBLIC ASSISTANCE
WHEN ASSETS ARE DISPCSED OF FOR LESS THAN FAIR MARKET VALUE
AND THAT PROVIDE FOR AN UNDUE HARDSHIP EXCEPTION; REQUIRING
THE DEPARTMENT TO ADOPT RULES THAT PROVIDE FOR CERTAIN
TREATMENT OF TRUSTS ESTABLISHED WITH AN APPLICANT'S OR
RECIPIENT'S ASSETS AND THAT PROVIDE FOR AN UNDUE HARDSHIP
EXCEPTION; EXPANDING THE AUTHORITY AND RESPONSIBILITY OF THE
DEPARTMENT TO RECOVER MEDICAID EXPENDITURES FROM ESTATES OF
DECEASED MEDICAID RECIPIENTS; PROVIDING THAT AFTER THE DEATH
OF A SURVIVING SPOUSE THE DEPARTMENT MAY RECOVER MEDICAL
ASSISTANCE PAID; SPECIFYING THE TIME WITHIN WHICH CLAIMS
MUST BE PRESENTED; AUTHORIZING AND DIRECTING THE DEPARTMENT
TO CLAIM AND RECOVER MEDICAID EXPENDITURES FROM THE
RECIPIENTS OF PROPERTY OWNED BY DECEASED MEDICAID RECIPIENTS
IMMEDIATELY PRIOR TO DEATH AND RECEIVED BY DISTRIBUTION OR
SURVIVORSHIP; PROVIDING FOR INTEREST (ON THE DEPARTMENT'S

CLAIMS; SPECIFYING CERTAIN LIMITATIONS UPON DEPARTMENT
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RECOVERY AGAINST ESTATES, SUCCESSORS 1IN INTEREST, AND
PROPERTY SUBJECT TO LIEN; REQUIRING PARTIES HOLDING PERSONAL
FUNDS OF DECEASED NURSING FACILITY RESIDENTS TQO PAY THOSE
FUNDS TO THE DEPARTMENT; REQUIRING PARTIES HOLDING EXCESS
BURIAL FUNDS OR ASSETS TQ PAY THOSE FUNDS TO THE DEPARTMENT;
PROVIDING FOR DEPARTMENT IMPOSITION OF A LIEN FOR RECOVERY
OF MEDICAID EXPENDITURES AGAINST THE REAL PROPERTY OF
MEDICAID RECIPIENTS;_ SPECIFYING THE PERSONS WHO MAY BE
SUBJECT TO A LIEN AND CIRCUMSTANCES THAT PRECLUDE CREATION
OF THE LIEN; SPECIFYING THE PROCEDURES AND REQUIREMENTS FOR
CREATION OF THE LIEN; SPECIFYING THE EVENTS THAT TRIGGER
REPAYMENT UNDER THE LIEN; PROVIDING PROCEDURES FOR

COLLECTION AND FORECLOSURE OF THE LIEN; SPECIFYING PRIORITY

OF CLAIMS; PROVIDING FCR DISSOLUTION OF THE LIEN WHEN THE
RECIPIENT IS DISCHARGED FROM AN INSTITUTION AND RETURNS
HOME; PROVIDING FOR THE DISPOSITION OF THE PROCEEDS OF
RECOVERIES; AMENDING SECTIONS 53-2-611 AND 53-6-143, MCA;
REPEALING SECTIONS 53-2-601 AND 53-5-401, MCA; AND PROVIDING

EFFECTIVE DATES AND A RETROACTIVE APPLICABILITY DATE."

WHEREAS, the cost of funding the Montana Medicaid
program has escalated rapidly in recent years and threatens
to continue escalating beyond the capacity of Montanans to
fund the program;

WHEREAS, while the Medicaid program pays for the cost of

-2- SB 39
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the individual's medical care, prior laws and regulations
have permitted individuals to retain or dispose of valuable
assets through the use of various transfers, trusts, and
other arrangements, and have precluded recovery of Medicaid
benefits even after the individual's death in certain cases;

WHEREAS, under prior laws and regulations, wvaluable
assets often have been transferred, disposed o©f or
dissipated prior to the individual's death, making the
assets unavailable for recovery by the Medicaid program even
when not needed by a surviving spouse, dependent children,
or other dependent family members;

WHEREAS, unused funds belonging tc Medicaid-eligible
nursing facility residents OR set aside for burial often
become unavailable for recovery by the Medicaid program; and

WHEREAS, the United States Congress has recently enacted
amendments tc the federal Social Security Act that require
the states to deny eligibility if assets have been disposed
of for less than fair market value; to treat trusts as
available resources, income, or transferred assets for
eligibility purposes; to pursue estate recoveries in a
broader range of cases; to expand the definition of estates
béyond the probate estate to allow the states to recever
more Medicaid benefits and to reflect a federal policy
intended to prevent uncompensated transfers of assets; to

prevent sheltering of income and assets through the use of
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trusts and similar arrangements; and to prevent dissipation
of assets that could be used to repay Medicaid benefits and
to ensure that Medicaid benefits are available only to the

truly needy.

STATEMENT OF INTENT

A statement of intent is required for this bill because
[sections 1, 2, 4, and 9] grant the department of social and
rehabilitation services rulemaking authority to implement
the provisions of [this act].

{1) The legislature intends that in adopting rules
under [this act}, the department of social and
rehabilitation services establish criteria for undue
hardship waivers and exception procedures that are narrowly
drawn so0 as to minimize eligibility for medical assistance
and maximize recovery of medicaid benefits to the greatest
extent aliowed by federal requirements.

{2) The legislature intends that the department aaopt
rules that specify the criteria and procedures for cbtaining
a recovery exception wunder 53-6-143(5)(b)(ii) and an
exception from application of the transfer of assets rules
{(with respect to a transfer to an applicant's or recipient’s
child who provided care that permitted the applicant or
recipient to reside at home rather than in an institution)

80 as to ensure that exceptions are drawn as narrowly as
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permitted under federal requirements.

{3) The legislature intends that the department adopt
rules that, to the greatest extent allowed by federal
reguirements, provide for ineligibility for medical
assistance as a result of transfers of assets without regard
to the purpose of the transfer, except as specifically
relevant under federal requirements.

- (4) ({a) The legislature intends that the department
adopt rules that, to the greatest extent possible under
federal requirements, provide for treatment of trusts and
similar devices as available income, available resources, or
transferred assets and prevent sheltering of assets through
those devices.

(b) The legislature intends that exceptions to
treatment of trusts and similar devices be limited to those
exceptions that are mandatory under federal reguirements and
that any exceptions be limited, to the extent possible under
federal reguirements, to cases in which the state of Montana
will receive the funds remaining in the trusts, to the
extent of medical assistance paid on behalf of the
individual upon the individual's death,

ter--@he--legintacure--intends-~thaty--tf-the-department
eascabiishes—a-maximum--income——limttation--of--380%--of--the
federat-—suppiementni—-security--inceme--{SS¥j——benefit--for

persons--who--restde-~in--institutions--or--who--requirve--an
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inscitutionat--tever—-of--care;——the--deparement-adopt-rutes
providing:
tiy——-that--income--trusta--described--in---42--~H:S-€sAT
1336ptdyt4ytBy-——are--exempt-——-frem--treatmant--as--avaiiabie
rescarces-or-income-for-nursing-facitity-residents-——onty--if
ati--of-the-individuai*s-monthiy-tncome-is-paid-to-the—trust
and-the-trust--distributes--monthiy--to--the--individuai--an
amount--no--ltess--than--the--maximem-—-income--atiowabie--for
purpases-sof-medicatd-ettgibiiteys
ttty-that--the--income-distributed-to-a-mursing-factiity
reatdent-as—-provided--im--subsection——t43teytiyr--tess——the
tndividuatis-—monehiy--persenai--needs—-aliowaneer-—iteas-any
amount-that-may-be-divereed-to-a-community-spouse-under——the
departmentis--spousai—-impoverishment-—-ruies;--and--ieass-any
ether—amount-specified-by-departmene-rute;-must--be--appiied
to-the-individuatias-cost-of-nursing-factitty-cares
titiy-that-the-exemption-of-these-trusts-appites-oniy-+o
the--extent-—-that--the-individuai-requiresa-services—to-which
the-income-timit-deseribed-in-subsection-t43ter-appitess
tivy-that-the-exemption-of-these-crusts-must-be--timtted
to--—individuats—--whose---incomer---immediatety---prior--teo
establishmene-of-the-trustr-is-in-exgess-of-phe-rneome-imtre
described-in-subsection-t4rtcy-and-betow-the-private-cose-of
nursing-facitity-ecare;

tvy-—that-the-exemption-cf-these-truses—appites-oenty--if
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the--trust--is——estabiished--and-actuatly-maincained-for—-the

sole-benefit-of-the-recipients~and
fvi+-preeedntes—nnd—criteriamunder—which—a-tr;nsfer—to-a

erusc-deseribed-in-subsection-{43te}ti}-—ia--a--disposai--of

assets—for-purposes-of-f{saction-ti~-

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

MEW SECTIOK. Section 1. Rules providing for period of
ineligibility for medical assistance when assets disposed of
for less than fair market value -- undue hardship exception,
{1) Subject to subsection (2) and to the extent allowed by
federal law, the department shall adopt rules that provide
for a period of ineligibility for medical assistance under
this part when the applicant or recipient or the applicant's
or recipient's spouse directly or indirectly disposes of any
assets for less than fair market value.

{(2) An applicant or recipient 1is not ineligible for
medical assistance under this part by reason of a
disposition of assets under subsection {(l) to the extent
that the department determines tnat the denial of
eligibility would cause an undue hardship, as defined by
department rule. The department shall adopt rules
establishing procedures and criteria for determining whether
a denial of eligibility would work an undue hardship.

(3) This section does not prohibit the department from
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adopting rules that provide for a period of ineligibility
for public assistance programs other than medical assistance
when an applicant or recipient directly or indirectly

disposes of assets for less than fair market value.

NEW SECTION, Section 2. Rules requiring certain
treatment of trusts established with applicant's or
recipients assets -- undue hardship exception. (1) Subject
to subsection (2), and to the extent allowed by federal law,
the department shall, for the purposes of eligibility for
medical assistance wunder this part, adopt rules to require
that the COrpus, income, accumulated income, and
distributions from or cf a trust or similar legal instrument
or device, established in whole or in part with the
applicant's or recipient's assets or with assets to which
the applicant or recipient is entitled, be considered as
available income, available resources, or assets disposed of
for less than fair market value.

{2) The rules must include a procedure and criteria for
a waiver of application of the rules provided for in
subsection (1) if the applicant or recipient demonstrates

that application of the rules would cause an undue hardship

on the applicant or recipient.

Section 3. section 53-2-611, MCA, is amended to read:

*53-2-611. Recovery of medicaid benefits following from

recipient's estate death. (1) dpen Following the death of

—-8— SB 39
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any recipient of medical assistance under Title 53, chapter
6, part 1, the department shall execute and present a claim:

{a) against the recipient's estate of--such-person,
within the time specified in the published notice to
creditors in the estate matter proceeding, for the total

amount of recoverable medical assistance paid under-this

citte;—separatety-stating-the-amount-ef-ati-assistance-—-paid
en——or-after-July-17-1953--Fhe-departmentis-ciatm-is-subject

to-the-itimitatiens-specified-in-53-6-143¢3¥7 to or on behalf

of the recipient; and

{b) against a person who has received property of the

recipient by distribution or survival for an amcunt equal to

the recoverable medical assistance paid on behalf of the

recipient or the value of the property received by the

berson from the recipient by distribution or survival,

whichever is less.

(2) Notwithstanding any statute of limitations or claim

presentation deadline, a department c¢laim against an_estate

may not be barred for lack of timely presentation if

presented to-creditors in the probate proceeding within the

time specified in the published notice TO CREDITORS.

(3) A department claim under subsection (1) bears

interest £rem—-the-date-of-the-recipientin-deaeh at the rate

gpecified in 31-1-106 FROM THE DATE OF PRESENTATION OF THE

CLAIM IN THE PRCBATE PROCEEDING OR FROM THE DATE OF DEMAND
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FOR PAYMENT TO A PERSON WHO HAS RECEIVED PROPERTY QF THE

RECIPIENT BY DISTRIBUTION OR SURVIVAL.

{4) For purposes of this section, "reccverable medical

assistance” includes any payment under Title 53, chapter 6,

part 1, including but not limited to payments made for items

and services provided Lo and insurance premiums,

deductibles, and coinsurance paid on behalf of a recipient

who:

{a} Quring the recipient's lifetime, was an_inpatient

in a nursing facility, intermediate care facility for the

mentally retarded, or institution for mental disease and,

with respect to that institutiomalization, the department

determined under the provisions of [section 7t#¥fe¥(3}] that

the person was not reasonably expected to be discharged and

return home; or

(b) was at least age 55 or a lesser age allowed by

federal law when the item or service was provided or when

the insurance premium, deductible, or coinsurance was paid.

{5} ({a}) For purposes of this section, property of a

deceased recipient received by distribution or survival 1is

any real or personal property or other assets in which the

tecipient had any right, title, or interest immediately

prior to the time of death, including but not limited to

assets passing to one or more survivors, heirs, assignees,

or heneficiaries of the deceased recipient through joint

~10- SB 39
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tenancy, tenancy in common, right of survivorship,

conveyance BY THE RECIPIENT subject to life estate, living

trust, or other arrangement.

{b) Property received by distribution includes but |is

not limited to:

(i) property distributed to a person through a probated

estate or a small estate administration procedure; or

{(ii) property otherwise digtributed to or in the

possession of a person through any other procedure or when a

legal procedure for distribution has not been followed.

{6} (a) The department may seek recovery under both

subsections {l)(a) and (l)(b) with respect to the estate of

the same deceased recipient until its claim is satisfied in

full. Upon full satrisfaction of its claim, the department

may not seek further recovery and shall provide appropriate

releases to the deceased recipient's estate and other

affected parties.

{b}] An estate or other party is not entitled to a

reduction or waiver of the department's claim on the grounds

that there is or may be another party from whom recovery may

be made under this section.

(7) The department’'s claim is subject to the

limitations and reguirements specified in 53-6-143.

{B) The department may waive recovery under this

section if it determines that the cost of recovery equals or-
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exceeds the amount likely to be recovered.

t2¥(9) All money recovered under this section from any
source must be distributed to-the-county-and to the state
general fund ef--the--state--of--Montana--according—-tc——the
countyla--sr-statels—interescasr—-if-the-federai-taw-requires;
the-federat-government-ts-entitied-to-a-share-of-any-amounts
cottected-under—-this-section-in-proportion--to--the--amounts
that--it-has-contributed-to-the-grants-recovered:-Fhe-amount
due--the--tntted--States--must--be--prampely--paid--by—--the
deparement and to the United States government as reguired

by applicable state and federal laws and regqulations."

Section 4. section 53-6-143, MCA, is amended to read:
"53-6-143. Limitations on liens and recoveries. (1) An

Except as provided in this section, the department may not

impose a lien upon the property of an applicant Ffor or

recipient of medical assistance may--net--be-required-to
execute-an-agreement-creating-a-tien-on-his-reat-property.

(2} A lien for recovery of medical assistance paid or

to be paid wunder this chapter may be imposed against the

real or personal property of an--individeal a medicaid

applicant or recipient prior to his the applicant's or

recipient's death far-recevery-of-medicai-assistance-pard-or
co—-be-patd-on-his-behatf-under-this-chapeer only:
{a) pursuant to a judgment of a court for recovery of

medical assistance tncorrectly paid on behalf of the

-12- SB 39
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recipient; er

(b) on a third-party recovery as provided in 53-2-612;

{c) as provided in [section 7].

(3) +tay The department may recover medical assistance
correctly paid on behalf of a recipient onlys

tty as provided in 53-2-611, exeepe--that-—it--may--not
recover—for-any-assiatance-patd-on-behatf-of-a-recipient—for
services-provided-pefore~-ne-reached-age-655-or

tity-as--provided-tn 53-2-612, [section 5], [section 6],

or [section 7] or as provided in a written agreement between

the department and the recipient or the recipient's

representative.
tby¥(4) (a) The department may not recover under
53-2-611 ontys

tty~—after-the-death-ef-the-recipientts or, EXCEPT AS

PROVIDED IN SUBSECTION (4}(C), UNDER [section 7] while there

is a surviving gpouser-if-anyr—and

ttiy-tf~there—its-no of the recipient or while there is a

surviving child of the recipient who is under age 21, blind,

or permanently and totally disabled, This subsection dces

not preclude the department from imposing a lien under

[section 7].

(b) (i) Following . the death of the recipient's

surviving spouse, the department shall recover for the total

~-13- SB 39
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amount of recoverable medical assistance, as defined in

53-2-611, under [section 7] or under 53-2-611. Recovely must

be by claim against the recipient's estate prior to

distribution or by claim against the estate of the

recipient’'s surviving spouse for the lesser of the total

amount of recoverable medical assistance or the value of any

of decedent's estate received by the surviving spouse hy

distribution.

tity-Any--statuee--of--iimitations-or-ciaim-presentation

deadtine-that-purports-to-preciude-recovery-deces--—nmot——-appiy

co-a-department-ctaim-under-this-subsection-¢b4-

(II) FOR PURPOSES OF ANY APPLICABLE STATUTE OF

LIMITATION, A DEPARTMENT CLAIM UNDER SUBSECTION (4)(B)

ACCRUES UPON THE DEATH OF THE RECIPIENT'S SURVIVING SPOUSE.

{c) (i) Following the recipient's death, the department

shall impose a lien upon the real property of the surviving

spouse to the extent of the interest received by the spouse

from the recipient's estate or property. The lien:

(A} must be imposed according to the procedures

specified in [section 7];

{B} is due and payable upon the death of the spouse or

upon _the sale, transfer, or exchange of the real property;

and
(C) may be collected according to the provisions of

[section 7].

-14- SB 39
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(1i) The lien may be imposed under this subsection (c}

without reqard to the conditions specified in [section 7{1)

AND (2)] but is subject to the limitations specified in

subsecticons (4) and {5} of this section.

(D) FOLLOWING THE RECIPIENT'S DEATH AND WHEN THERE I8

NO LONGER A RECIPIENT'S CHILD WHO IS UNDER 21 YEARS QF AGE,

BLIND, OR ‘PERMANENTLY AND TOTALLY DISABLED, THE DEPARTMENT

MAY RECOVER FROM THE RECIPIENT'S CHILD OR THE ESTATE OF THE

RECIPIENT'S CHILD THE LESSER OF THE TOTAL AMOUNT OF

RECOVERABLE MEDICAL ASSISTANCE, AS DEFINED IN 53-2-611, OR

THE VALUE OF ANY OF THE RECIPIENT'S PROPERTY RECEIVED BY THE

CHILD BY SURVIVAL OR DISTRIBUTION.

t4¥[(E) The _ existence of any person described in

subsection (4}(a) that prevents recovery by the department

applies only to the share of the recipient's estate or

property that passes to the person or persons described in

subsection (4)(a).

(5) The department may not recover under [section 7]

upon a lien imposed on the deceased recipient's home while a

person lawfully resides in the home and that person:

{(a) has resided lawfully ané continucusly in the home

since the time of the deceased recipient's

institutionalization; and

{(b) is either:

(iy a sibling of the deceased recipient who resided in
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the recipient's home for a period of at least 1 vear

immediately before the recipient's institutionalization; or

(ii) a child of the deceased recipient who resided in

the recipient's home for a period of at 1least 2 years

immediately before the recipient’'s institutionalization and

who demonstrates to the satisfaction of the department,

according to procedures and criteria established by

department rule, that the c¢hild provided care to the

recipient during the period that permitted the recipient to

reside at home rather than in an institution.

{6) The department shall waive its recovery under

53-2-611 or [section 7] in wheole or in part if it determines

that recovery would result in undue hardship as defined by

department rule. The department shall adopt rules

establishing procedures and criteria for obtaining undue

hardship waivers.

t43--Recovertes--must--be--prorated-—-to---the---federatl
government--and--the-—state-—in-the-proporetion-to-which-each
contributed-to-the-medicat-assistancer-Recovery-for--medieat
assistance--patd-prier-to-July-i7-15747-ahalti-be-prorated-to
reimburae-che-county-share-of-participations-Phe--provisions
ef-—this--sectron——are--hereby--extended--to-provide-for—the
recovery-of-ail-medicai-assistance-paid-under-this-part--and
tikewise—-to--ati-mediecat-aid-to-the-aged-assistance-paid-by

the-department-of-sscial-and-rehabititation-services--~during

-16- SB 3%
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the-period-ef-téme—éuiy-i7~i965r-through—&une—aer-i9677"

NEW SECTION. Section 5. Payment of certain _FUNDS of
deceased recipientis-funds RECIPIENT to department. (1) (A)
A nursing facility or a person, other than a financial
institution, holding personal funds of a deceased nursing
facility resident who received medicaid benefits at any time
shall, within 30 days Eollowing the resident's death, pay
those funds to the department uniess-within-—that-—-time--the
nuraing——ﬁaciiiey-or-person—has-actnai—notice—ehat-a—prabate
proceeding-has—been—commeﬂced—under——Titie——?QT—-chapeer+—a7
part-—-2--or—-- s——op-—a——simitar-taw-in-anether-stater-If-the
nursing—-faciiity--er--peraen—"has——accuai—-netice—~that-——a
preeeeding--has——been-—commenced-within—that-bimer—the-funda
are—pnyabie-to-the-duiy—appeinted-personai—representntéve—of
the-deceased-residentis-estates-€ommencement--of--a--prebate
preeeeding-aéter—se—days-Eeiiewiag—ehe-resident*s-death—dees
not—e!cuae-a—nurséng—faei1ity—or-person—from-ehe—requirement
of---delivering---the-—funds——to--the--deparementy—-and--the
&epettment—is«nat—requéred—to—pny-te—the--estate—-any—-funds
received-under-this-seetion,

(B) A NURSING FACILITY MAY SATISFY A DEBT OWED BY THE

DECEASED RESIDENT T0O THE FACILITY FROM THE DECEASED

RESIDENT'S PERSONAL FUNDS THAT ARE HELD BY THE NURSING

FACILITY AND THAT WOULD HAVE BEEN PAYABLE TO THE FACILITY

FROM THE RESIDENT'S FUNDS. THE FACILITY SHALL _PAY THE
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REMATNING FUNDS TO THE DEPARTMENT AS REQUIRED BY THIS

SECTION.

{C) Funds paid to the department under this section are

not considered to be property of the deceased resident's
estate, and the limitations in 53-6-143 do not apply to

recovery of the funds by the department.

(2) FOR PURPOSES OF THIS SECTION, A NURSING FACILITY IS

HOLDING FERSONAL FUNDS OF A RESIDENT IF THE FACILITY:

(A) MAINTAINS POSSESSION OF THE FUNDS IN THE FACILITY;

(B) AS THE RECIPIENT'S TRUSTEE OR REPRESENTATIVE, HAS

DEPOSITED THE RESIDENT'S FUNDS IN AN INDIVIDUAL OR SHARED

ACCOUNT IN A FINANCIAL INSTITUTION.

{3) The department shall apply any funds received under
this section propeortionately to the federal and state shares
of recoverable medical assistance, as defined in 53-2-611,

and shall pay any remaining amount to any person entitled by

law to the funds.

NEW SECTION. Section 6. Payment of excess burial funds
or asgets to department. (1) After the death of a person who
at any time received medicaid benefits, a mortician, funerail
director, or other person, including but not limited to the
decedent's spouse, heirs, devisees, or personal
representative, who holds unused funds or other property

that had been specifically designated and set aside for

-18- sB 39
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paying for the disposition of the human remains and related

expenses shall, AFTER PAYING FOR THE DISPQSITION AND RELATED

EXPENSES, pay these ALL REMAINING funds to the department
within 30 days following the burial, crematicn, or other
final disposition of the decedent's remains. The funds must
be paid to the department regardless of any pravision in a
written contract, trust, or other agreement entered intc on
or after January 1, 1994, directing a different disposition
of the funds. Funds paid to the department under this
section are not considered to be property of the deceased
regsident's estate, and the limitations in 53-6-143 do not
apply to recovery of the funds by the department.

(2) The department shall apply any funds received under
this section proportionately to the federal and state shares
of recoverable medical assistance, as defined in 53-2-611,
and shall pay any remaining amount to any person entitled by

law to the funds.

NEW SECTION. Section 7. Department lien upon real

property of certain medicaid recipients -- PRIORITY OF

CLAIMS. (1) ®he SUBJECT TO 53-6-143{4)(C)(II) AND FOLLOWING

NOTICE AND OQPPORTUNITY TO BE HEARD AS PROVIDED UNDER

SUBSECTION (2) OF THIS SECTION, THE department shall impose

a lien wupon the real property, including the home, of an
institutionalized recipient of medical assistance under this

part to secure the assets of the recipient for recovery of
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medical assistance benefits paid on behalf of the recipient
prior to, on, and after the imposition of the lien if ati-of
the—foiiauing—conditions-afe—meg:

(a) ®he THE recipient has been admitted to a nursing
facility, intermediate care facility for the mentally
retarded, or an institution for mental diseases;

{b) AR-tien-may-not-be-impecsed-upon-the-recipientis-hame
tf-any-of-the-fotiowing-individuais-are-lawfuliy-reatding-in

the recipient's home, IF THE PROPERTY UPON WHICH A LIEN 1I§

BEING IMPOSED IS A HOME, IS NOT LAWFULLY RESIDED IN BY:

(i) the recipient's spouse;

(ii) the recipient's ¢hild who is under 21 years of age,
blind, or permanently and totally disabled; or

(1ii) the recipient's sibling who has an ownership
interest and equity in the recipient's home and who was
residing in the recipient's home for a pericd of at least 1
year immediately before the recipient's
institutionalizationr; AND

(C}) THE RECIPIENT HAS BEEN DETERMINED BY THE

DEPARTMENT, PURSUANT TOQ SUBSECTION (3), TO BE PERMANENTLY

INSTITUTIONALIZED.

(2} PRIOR TO IMPOSING A LIEN UNDER SUBSECTION (1), THE

DEPARTMENT SHALL PROVIDE THE RECIPIENT:

{A) 30 DAYS' WRITTEN NOTICE QOF ITS DETERMINATION UNDER

SUBSECTION (1)}(C) AND OF ITS INTENT TO IMPOSE A LIEN; AND
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(B) AN OPPORTUNITY FOR A HEARING PURSUANT TO THE

DEPARTMENT 'S HEARING PROCEDURES.

tey{(3) Fhe-deparement-has--determined A RECIPIENT IS

PERMANENTLY INSTITUTIONALIZED FOR PURPOSES OF SUBSECTION

{(1)(C) IF THE DEPARTMENT DETERMINES that the recipient

cannot reascnably be expected tc be discharged from the
facility and to return home. There is a rebuttable
presumption that the recipient cannot reasonably be expected
to be discharged from the facility and return home if the
recipient or a representative of the recipient declares that
there is no intent to return home or if the recipient has
been institutionalized for 6 months or longer with-ne
WITHOUT A

discharge plan. THE RECIPIENT'S

INSTITUTIONALIZATION FOR A PERIOD OF 6 MONTHS OR LONGER

WITHOUT A DISCHARGE PLAN DOES NOT GIVE RISE TO THE

PRESUMPTION IF THE FACILITY WAS REQUIRED BY LAW TO ADOPT

A
DISCHARGE PLAN BUT FAILED TO DO SO. A recipient or A

recipient's representative who alleges that there 1is a
reasonable expectation of discharge from the facility and a
return home has the burden of demonstrating the reasonable
expectation. The reasonable expectation must be established
based upon medical evidence and medical opinion. A
declaration by the recipient or a recipient's representative
that the recipient intends to be discharged from the

facility and to return home is not alone sufficient to
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establish that there is a reasonable expectation of
discharge from the facility and a return home.

td}--Fhe--department-has-provided-the-reciptent-368-days+
written—-notice-of-ita-determination-under-subsection-—{iyted
and--its-—-incent--to-impose-a-ireny-and-the-recipirenct—has-an
epportuntty-for--a-—hearing--pursuant-—te--the-—departmencis
hearing-proceduress

t2¥{(4) For purposes of subsection (1), real property of
a recipient includes any interest in real property that may
be subjeet to a judgment lien.

+3¥{(5) The lien must contain the name and address of
the recipient who owns an interest in the property, a legal
description of the property, and an address and telephone
number of the department, coffice, or representative who can
provide more information about the lien. The 1lien applies
only to the property described in the lien.

fa) The lien need not be executed by or on behalf of
the medicaid recipient, but it must be executed by a duly
authorized agent or employee of the department. The
execution must be acknowledged as provided in 70-21-203,

{b) The lien need not state the specific amount of
medical assistance repayment owed. The lien is sufficient to
secure repayment of past, current, and future recoverable
medical assistance, as defined in 53-2-611, if the lien

states that:
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(i) the lien is imposed under 53-6-143 or this section
to secure the described property for recovery of medical
assistance benefits paid on behalf of the recipient prior
to, on, and after the date of the lien; and

(ii) the recoverable medical assistance paid, as defined
in 53-2-611, is due and payable upon sale, transfer, or
exchange of any right, title, or interest cof the recipient
in the property or upon the recipient's death, with interest
at the rate specified in 31-1-106 accruing from the date of
the sale, transfer, or exchange or from the date of the
recipient's death.

{c) Technical errors in the recipient's nawe or in the
legal description of the property do not affect the validity
of the 1lien if the information provided is sufficient to
identify the person and property described. Regardless of
any defect in the form or reesrdimng FILING of the lien, the
lien is valid as between the department and:

(i) the recipient and the recipient's estate; and

(ii) persons who have actual notice KNOWLEDGE of the
existence of the 1lien, the recipient's identity, and the
identity of the property intended to be subject to the lien.

t43(6) The lien must be reecorded FILED in the office of
the clerk and recorder in the county in which the real
property 1is located. Fhe-deparement-may-not—be-required-to

pay-any-fee--for--recording--the--itien;--regardiess—-of--the
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provistens—of-7-4-2631+

(a) Reeording FILING of the lien operates as due and
legal notice to all persons, including subsequent
purchasers, encumbrancers, mortgagees, or other lienholders.
Upon recording FILING, the lien 1is prior to any earlier
unrecorded interest or claim, is prior to any subsequent
interest or «claim, whether or not recorded, and is subject
to any unpaid property taxes. For purposes of execution
under this section, a sale, transfer, or exchange of the
property by the recipient 1is considered a waiver and
relingquishment of any homestead exemption of the recipient
in the property subject to the lien.

{b} When recorded FILED, the lien has the force and
effect of a Jjudgment lien, except as provided in this
section. For purposes of provisions of this chapter relating
to judgment liens, the department is considered the judgment
creditor and the recipient is considered the judgment
debtor,

{c) After ereecordimg FILING, the lien remains effective

witheut-any-further-department-action FOR A PERIOD OF UP TOQ

6 YEARS until satisfied, released, or dissolved. THE

DEPARTMENT MAY RENEW A LIEN FOR ADDITIONAL 6-YEAR PERIODS.

If and when the recipient is discharged from the facility

and returns home, the 1lien dissclves. WHEN THE LIEN

DISSOLVES, THE DEPARTMENT SHALL FILE A RELEASE OF LIEN IN
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THE CLERK AND RECORDER'S QFFICE.

+53(7} Ypom FOLLOWING the recipient’'s death or the
sale, transfer, or exchange of any right, title, or interest
of the recipient 1in the property, the department may file
with the clerk of the district court in the county in which
the real property is located an application for issuance of
a writ of executicn for levy on the real property described
in the lien for the amount of recoverable medical
assistance, as defined in 53-2-611, paid on behalf of the
recipient prior to, on, and after the date of the lien,
including amounts paid up to the date of sale of the
property, plus interest and costs.

{a) The application must be sworn and must state the
following:

(i) the name of the recipient, a legal description of
the real property, and a description of the recipient's
interest in the property;

{ii) a statement that the department has imposed a lien
upon the property under this section;

(iii) a statement that the lien complies with the
requirements of this section;

{iv) the date upon which the lien was recorded FILED and
the office in which it was recorded FILED;

(v} a description of the sale, transfer, or exchange

that entitles the department to recover or a statement that
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the recipient has--diredy--with OR, IF APPLICABLE, THE

RECIPIENT'S SPOQUSE HAS DIED AND the date of the recipientis

death;

{vi}) a statement that the lien has not dissolved under
the provisions of subsection t43te3y (6)(C):

{vii) the amount of recoverable medical assistance, as
defined in 53-2-611, paidy; the amount of interést on the
recoverable medical assistance as of the date of the

applicationy; THE AMOUNT OF ARY UNREIMBURSED TAXES,

INSURANCE (COSTS, MAINTENANCE COSTS, OR OTHER COSTS PAID

UNDER SUBSECTION (11}; and, if applicable, a statement that

additional amounts may be paid and additicnal interest may
accrue up to the time that the property is sold in
satisfaction of the lien;

{viii) a statement that the total amcunt due has not
been paid as of the date of the application;

{ix) a statement that recovery is not prohibited by

53-6-143 OR_THIS SECTION;

{x) the names and addresses of all persons who have a
recorded interest in the property, including a recipient or
recipient's estate, co-owner, purchaser, grantee,
encumbrancer, mortgagee, and lienholdery--and-a-statement
that-ati-of-these-perssns-have-been-notified-as-required--by
subssction—£5¥¢tk}y; and

(xi) a request that a writ of execution be issued for
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sale of the described property if an action is not filed a=s

WITHIN THE TIME provided FOR in subsection ¢5ytd¥ (7)(E)

within-60-days-of-fiting-of-the—sppiication.

{b}) The department shall maii-m-netiee PROVIDE NOTICE

AS REQUIRED BY THIS SUBSECTION (B} to all persons having a

recorded interest in the property. The notice must CONTAIN A

DESCRIPTION OF THE PROPERTY AND MUST state that the

department has a lien under this section upon the described
property, that the department has filed an application for a
writ of execution seeking sale of the property, and that a

writ will be issued unless an action CHALLENGING ISSUANCE OF

THE WRIT has been filed, 1in accordance with subsection
+5¥+d} (2)(E), within 60 days of the date of fiting——the
appiicacion--chattenging--issuance——of-—the—-writ MAILING OR

SERVICE OF NOTICE OR FIRST PUBLICATION OF NOTICE, The

department shall include with the notice a copy of the £iimd
application. Maiting-is-considered-sufficient—if-the-netice

is-mailed THE DEPARTMENT MAY MAIL NOTICE, pocstage prepaid

and return receipt requested, under the name and to the
address stated in the recorded instrument creating each

person's interest. MAILING AS PROVIDED IN THIS SUBSECTION

(B) IS SUFFICIENT NOTICE TO A PERSON IF THE RETURN RECEIPT

IS RETURNED TO THE DEPARTMENT AND INDICATES THAT TEE NOTICE

WAS RECEIVED BY OR ON BEHALF OF THE PERSON. IF THE RETURN

RECETIPT IS NOT RETURNED TO THE DEPARTMENT INDICATING THAT
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THE NOTICE WAS RECEIVED BY OR ON BEHALF OF THE PERSON, THE

DEPARTMENT SHALL ATTEMPT WITH REASONABLE DILIGENCE TO LOCATE

THE PERSON AND TQO PERSONALLY SERVE OR MAIL NOTICE TO THE

PERSON. IF AFTER THE EXERCISE OF REASONABLE DILIGENCE THE

DEPARTMENT IS UNABLE TO LOCATE THE PERSON, THE DEPARTMENT

SHALL PUBLISH A NOTICE TQO THE PERSON THREE TIMES, ONCE EACH

WEEK FOR 3 SUCCESSIVE WEEKS, IN A NEWSPAPER PUBLISHED IN THE

COUNTY 1IN WHICH THE PROPERTY IS LOCATED, IF A NEWSPAPER IS

PUBLTSHED IN THE COUNTY. IF A NEWSPAPER IS NOT PUBLISHED IN

THE COUNTY, THEN PUBLICATION MUST BE IN A NEWSPAPER HAVING A

GENERAL CIRCULATION 1IN THE COUNTY. IN THE ALTERNATIVE, THE

NOTICE AND APPLICATION MAY BE PERSONALLY SERVED UPON THE

PERSON.

{C} FOLLOWING PROVISION OF NOTICE AS REQUIRED UNDER

SUBSECTION (7)(B}, THE DEPARTMENT SHALL FILE WITH THE CLERK

OF COURT AN AFFIDAVIT DESCRIBING THE MANNER IN WHICHE NOTICE

HAS BEEN PROVIDED TO EACH PERSON ENTITLED TO NQOTICE; THE

DATE OF MAILING, PERSQNAL SERVICE, OR FIRST PUBLICATION OF

THE NOTICE; AND THE DATE BY WHICH EACH PERSON MUST FILE AN

ACTION TO CHALLENGE ISSUANCE OF THE WRIT OF EXECUTION, THE

DEPARTMENT SHALL ATTACH TO THE AFFIDAVIT THE RETURN RECEIPT,

THE AFFIDAVIT OF PERSONAL SERVICE, OR THE AFFIDAVIT OF

PUBLICATION. IF AN ACTION HAS NOT BEEN FILED WITHIN THE TIME

REQUIRED BY SUBSECTION (7)}(E), THE AFFIDAVIT MUST STATE THAT

AN ACTION HAS NOT BEEN FILED WITHIN THE TIME REQUIRED TO
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CHALLENGE ISSUANCE OF THE WRIT AND MAY REQUEST IMMEDIATE

ISSUANCE OF THE WRIT.

te¥(D) The submission of an application under this
subsection +5% (7) is not the filing of a legal action, and
the rules and requirements applicable to legal actions do
not apply.

td¥(E) A person with a recorded interest in the real
property described in an application filed under this
subsection +¢5% (7), including the recipient or a co-owner,
purchaser, grantee, encumbrancer, mortgagee, or lienholder,
may, within 60 days of filing-of-the-appticatien-under-this

subsection--t53% MAILING OR SERVICE OF NOTICE OR FIRST

PUBLICATION OF NOTICE AS PROVIDED IN SUBSECTION (7){B), file

an action in the district court challenging the requested
issuance of a writ of execution. The court shall determine
the validity or invalidity of the department's 1lien and
order appropriate relief, including issuance of the writ or
denial of the application for issuance of the writ.

tey(F} If an action has not been filed under subsection
€54td} (7)(E) within 60 days of fiiing--ef--am MAILING OR

SERVICE OF NOTICE OR_FIRST PUBLICATION OF NQTICE, AS

PROVIDED IN_SUBSECTION (7)(B), THAT THE DEPARTMENT HAS FILED

AN AFFIDAVIT MEETING THE REQUIREMENTS OF SUBSECTION (7)(C)

AND THAT THE DEPARTMENT HAS FILED A SWORN application

containing the statements required by subsection t53ta¥
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{(7)(A), the clerk shall issue a writ of execution specifying
the property to be levied upon, the amount due as of the
date of filing of the application, and a statement that
additional amounts may be due up to and through the date of
sale.

t63{8) Upon sale of the property under a writ of
execution issued under this section, the purchaser acquires
the right, title, interest, and claim of the recipient,
subject only to any right, title, interest, or claim arising
from an instrument recorded prior to the department's Llien
under this section and to any unpaid property taxes. The
sale is absolute and is not subject to any period of
redemption under Title 25, chapter 13, part 8, or cother
retated law.

t?¥{2) If a lien under this section is invalid for any

reagon OR IS UNENFORCEABLE UNDER THE PROVISIONS OF

SUBSECTION (10}, the invalidity OR UNENFORCEABILITY OF THE

LIEN does not preclude the department from recovering under
53-2-611.

€83(10) Per-purpeses-o0£-78-19-3927-the-stateta-right--or
tiete—-to--property--deseribed—-in-a-tien-ereated-under-this

seetion—is-considerad-to-acerue-an THE DEPARTMENT MAY NOT

FILE AN APPLICATION FOR ISSUANCE OF A WRIT OF EXECUTION TO

RECOVER UPON A LIEN IMPOSED UNDER 53-6-143 QR THIS SECTION

MORE THAN 3 YEARS AFTER the latest of:
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fa) a sale, transfer, or exchange of any right, title,
or interest of the recipient in the property;

(b) the death of the recipient; or

{c) the death of the recipient's spouse.

{ll) (A) AFTER THE INSTITUTIONALIZATION OR DEATH OF THE

RECIPIENT AND AFTER THE INSTITUTIONALIZATION OF THE

RECIPIENT'S SURVIVING SPOUSE, IF ANY, A PERSON WHO PAID REAL

PROPERTY TAXES, HOMEOWNERS ' INSURANCE PREMIUMS, OR

REASONABLE COSTS OF NECESSARY MAINTENANCE OR REPAIRS ON

BEHALF OF THE RECIPIENT OR RECIPIENT'S SPOQUSE, WITH RESPECT

TC PROPERTY SUBJECT TO A LIEN UNDER 53-6-143 OR THIS

SECTION, HAS A CLAIM AGAINST THE PROCEEDS OF THE SALE OF THE

PROPERTY FOR RECOVERY OF PAYMENTS. THE CLAIM MUST BE

SUPPORTED BY WRITTEN DOCUMERTATION THAT CLEARLY DEMONSTRATES

THE AMOUNT OF EACH PAYMENT, THE PURPOSE OF EACH PAYMENT, AND

THE SERVICES AND ITEMS PURCHASED WITH EACH PAYMENT. A CLAIM

UNDER THIS SUBSECTION (A) IS PRIOR TO THE DEPARTMENT'S LIEN

IMPOSED UNDER 53-6-143 OR THIS SECTION.

{B) THE AMCOUNT OF A CLAIM UNDER SUBSECTION (11)(A) MUST

BE REDUCED BY:

(I} THE AMOUNT OF ANY RENTS AND PROFITS FROM THE

PROPERTY DURING THE PERIOD AFTER THE INSTITUTIONALIZATION OR

DEATH OF THE RECIPIENT AND THE INSTITUTIONALIZATION OF THE

RECIPIENT'S SURVIVING SPOUSE, TIF ANY;

(II) THE VALUE OQOF ANY PROPERTY THAT THE PERSON WITH A
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CLAIM UNDER SUBSECTION {11){A) WILL RECEIVE BY DISTRIBUTION

OR SURVIVAL FROM A DECEASED RECIPIENT IF THE RECIPIENT DID

NOT LEAVE A SURVIVING SPOQUSE; AND

{III) THE VALUE QF ANY PROPERTY THAT THE PERSON WILL

RECEIVE BY DISTRIBUTION OR SURVIVAL FROM THE RECIPIENT'S

DECEASED SPOUSE, IF THE SPOUSE SURVIVED THE RECIPIENT.

(C) THE DEPARTMENT MAY, IN ITS DISCRETION, TAKE ANY

ACTION IT CONSIDERS NECESSARY TO PREVENT WASTE OR LOSS OR TQO

PRESERVE THE VALUE OF PRQPERTY SUBJECT TO A LIEN UNDER

53-6-143 OR THIS SECTION, INCLUDING BUT NOT LIMITED TQ THE

FOLLOWING:

(I) THE PAYMENT OF ANY UNPAID TAXES ON THE PROPERTY;

(11) THE PURCHASE OR RENEWAL OF INSURANCE POLICIES ON

THE PROFERTY AND THE PAYMENT OF THOSE INSURANCE PREMIUMS:

(ITI) THE ORDERING OF AND PAYMENT FOR NECESSARY REPAIRS

AND MAINTENANCE ON THE PROPERTY; AND

(IV)} IF THE PROPERTY IS UNOCCUPIED, THE RENTAL OR _LEASE

OF THE PROPERTY AND THE APPLICATION OF:

{A) FIRST, ANY RECEIPTS TO UNPAID PROPERTY TAXES,

INSURANCE, AND MAINTENANCE AND REPAIR; AND

{B) SECOND, ANY REMAINING AMOUNT TOWARD REPAYMENT OF

RECOVERABLE MEDICAL ASSISTANCE.

(D) THE DEPARTMENT'S REASONABLE COSTS AND EXPENSES TO

PREVENT WASTE OR LOSS OR TO PRESERVE THE VALUE OF THE

PROPERTY ARE SECURED BY THE LIEN UNDER 53-6-143 OR THIS
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SECTION AND MAY BE RECOVERED IN ADDITION TO ALL OTHER

AMOUNTS SECURED BY THE LIEN,

£3¥(12) (a) The department may waive recovery under this
section if it determines that the cost of recovery equals or
exceeds the amount 1likely to be recovered. If the total
amount due the department under this section is paid, the
department may not file an application under subsection +5%
(7). shall withdraw its application if the application has
already been filed, or shall instruct the sheriff to cancel
sale proceedings.

(b) In lieu of applying for a writ of execution, the
department may agree with the heirs or devisees of the
recipient to accept periodic payments toward repayment of
recaverable medical assistance or may agree with the
recipient's surviving spouse toc accept substitute security
and partial payment, when appropriate, if the terms of
agreement, including security for repayment, are acceptable
te the department and if the agreement does not reduce the
amount duevot the likelihood of recovering the amount due.
The department may delay filing an application for issuance
of a writ of execution for purposes of concluding
negotiations toward an agreement in lieu of execution.

t364(13) The department shall apply any funds received
under this section proportionately to the federal and state

shares of the recipient's recoverable medical assistance, as
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defined in 53-2-611, Any excess funds after application of
proceeds to recoveérable medical assistance must be paid to
the recipient or to the recipient's representative or
successor in interest.

NEW SECTION. Section 8. Repealer. Sections 53-2-601
and 53-5-401, MCA, are repealed.

NEW SECTION. Section 9. Rulemaking authority. The
department may adopt rules to implement [this act].

NEW SECTION. Section 10. codification instruction. (1)
[Sections 1, 2, 5 through 7, and 9] are intended to be
codified as an integral part of Title 53, chapter 6, part 1,
and the provisions of Title 53, chapter 6, part 1, apply to
[sections 1, 2, 5 through 7, and 9].

(2) SECTION 53-2-611 IS INTENDED TO BE RENUMBERED AND

CODIFIED AS A NEW SECTION IN TITLE 53, CHAPTER &, PART 1,

AND THE <CODE COMMISSIONER IS INSTRUCTED TO CHANGE ANY

REFERENCES TN EXISTING CODE AND ANY REFERENCES IN

LEGISLATION ENACTED BY THE NOVEMBER 1993 SPECIAL SESSION OF

THE 53RD LEGISLATURE TOC REFLECT THE RENUMBER ING AND

RECODIFICATION OF 53-2-611.

NEW SECTION, Section 11. Severability. If a part of
[this act]) is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part

remains in effect in all valid applications that are
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severable from the invalid applications.

NEW SECTION.' Section 12. Applicability, (1) [Sections
3, 5, and 6] and those portions of [section 4] relating to
recovery under §3-2-611 apply to medical assistance
recipients who die on or after January 1, 1994.

{2) [Section 7] and those portions of [section 4]
relating to éecovery under [section 7) apply as a condition
of medical assistance eligibility or continuation of medical
assistance eligibility on or after January 1, 1994.

NEW SECTION. Section 13. Retroactive applicability.
[Sections 1 and 2] apply retroactively, within the meaning
cf 1-2-109, to assets disposed o©f or trusts established
after August 10, 1993, for purposes of determining
eligibility for medical assistance on or after January 1,
1994.

NEW SECTION. Section 14. Effective dates. (1)
[Sections 1, 2, 9 through 11, and 13 and this section] are
effective on passage and approval.

(2) ([Sections 3 through 8 and 12) are effective January

1, 1994,

-End-
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SENATE BILL NO. 139
INTRODUCED BY WATERMAN, COBB
BY REQUEST OF THE DEPARTMENT OQF SOCIAL AND
REHABILITATION SERVICES AND THE OFFICE OF BUDGET

AND PROGRAM PLANNING

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING THE
DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES TO ADOPT
RULES THAT PROVIDE FOR INELIGIBILITY FOR PUBLIC ASSISTANCE
WHEN ASSETS ARE DISPOSED OF FOR LESS THAN FAIR MARKET VALUE
AND THAT PROVIDE FOR AN UNDUE HARDSHIP EXCEPTION; REQUIRING
THE DEPARTMENT TO ADOPT RULES THAT PROVIDE FOR CERTAIN
TREATMENT OF TRUSTS ESTABLISHED WITH AN APPLICANT'S OR
RECIPIENT'S ASSETS AND THAT PROVIDE FOR AN UNDUE HARDSHIP
EXCEPTION; EXPANDING THE AUTHORITY AND RESPONSIBILITY OF THE
DEPARTMENT TO RECOVER MEDICAID EXPENDITURES FROM ESTATES OF
DECEASED MEDICAID RECIPIENTS; PROVIDING THAT AFTER THE DEATH
OF A SURVIVING SPOUSE THE DEPARTMENT MAY RECOVER MEDICAL
ASSISTANCE PAID; SPECIFYING THE TIME WITHIN WHICH CLAIMS
MUST BE PRESENTED; AUTHORIZING AND DIRECTING THE DEPARTMENT
TO CLAIM AND RECOVER MEDICAID EXPENDITURES FROM THE
RECIPIENTS OF PROPERTY OWNED BY DECEASED MEDICAID RECIPIENTS
IMMEDIATELY PRIOR TO DEATH AND RECEIVED BY DISTRIBUTION OR
SURVIVORSHIP; PROVIDING FOR INTEREST ON THE DEPARTEENT'S

CLAIMS; SPECIFYING CERTAIN LIMITATIONS UPON DEPARTMENT
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