SENATE BILL NO. 32
INTRODUCEZD BY BROWN, TOWE
BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION AND
THE GC.'FICE OF BUDGET AND PROGRAM PLANNING
IN THE SENATE

DECEMBER 2, 1993 INTRODUCED AND REFERRED T0O COMMITTEE
ON FINANCE & CLAIMS.

FIRST READING.

DECEMBER 11, 1993 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.

DECEMBER "3, 1993 PRINTING REPORT.
SECOND READING, DO PASS.
ENGRCSSING REPORT.,

TE -0 READING, PASSED.
AYES, 42; NOES, 6.

TRANSMITTED TO HOUSE.

IN THE HOUSE

DECEMBER 14, 19893 INTRODUCED AND REFERRED TO COMMITTEE
ON STATE ADMINISTRATION.

I''RST READING.

DECEMBER 15, 1963 COMMITTEE RECCMMEND BILL _£
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

DECEMJEX 16, 1983 SECOND READING, CONCURRED IN.

THIRD READING, CONCURRED IN.
AYES, 953; NOLs, 5.

RETURNED TO SENATE WITH AMENDMENTS.
IN THE SENATE
DECEMBER 17, 1993 RECEIVED FROM HOQUSE.

SECOND READING, AMENDMENTS



CONCURRED 1IN,

THIRD READING, AMENDMENTS
CONCURRED IN.

SENT TO ENFOLLING.

REPORTED CORRECTLY ENROLLED.
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< +¢. B1LL No. 3R
INTRODUCED BY _ (Sek (5 o A

BY REQUEST OF THE DEPARTMENT OF ADMINISTRATICN AND

THE OFFICE OF BUDGET AND PROGRAM PLANNING

A BILL FOR AN ACT ENTITLED: “AN ACT PROVIDING FINANCIAL
INCENTIVES TO STATE AGENCIES AND EMPLOYEES AND TO
NONEMPLOYEES WHO SAVE COSTS IN AND IMPROVE THE EFFECTIVENESS
OF STATE GOVERNMENT; AMENDING SECTIONS 2-15-112, 2-18-1101,
2-18-1102, 2-18-1103, 2-18-1105, 2-18-1106, AND 17-7-304,
MCA; REPEALING SECTION 2-18-1104, MCA; AND PROVIDING AN

IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 2-18-1101, MCA, is amended to read:

"2-18-1101. Definitions. As used in this part, the
following definitions apply:

{1y "“Agency head" means a director, commissioner, or
constitutional officer in charge of an executive,
legislative, or judicial branch agency or an agency of the

Montana university system. The term includes the president

of a unit of the Montana university system.

{2) “Department" means the department of administration

provided for in 2-15-1001.

{3) "Employee" means an employee of the executive,
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legislative, or judicial branch or the Montana university

system.

(4) "Group or team of employees" means a group, team,

or work unit of employees working cooperatively.®

Section 2. section 2-18-1102, MCA, is amended to read:

"2-1B-1102. Creation of program. The department shall
develop and administer a statewide employee incentive award
program to appropriately recognize and monetarily reward
individual state employees tn-a-timety-manner and groups or

teams of employees for suggestions-or-inventiens documented

achievements and outcomes that contribute to the efficiency,

economy, or other improvement of state government by

reducing the costs or improving the effectiveness of

governmental operations.”

Section 3. section 2-18-1103, MCA, is amended to read:

"2-18-1103. Powers and duties of the department. The
department shall:

(1) adept rules to equitably administer the employee
incentive award program;

{2) provide an opportunity for all employees to
participate in the program;

(3) assist agencies in making incentive awards under
the program; and

(4) grant-or-deny-incentive-awards-in-consultation-with
the-incentive-awards--advisory--couneii——-and--detesmine—--the

S8 32
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ameunt—-of-each-incencive-award-based-en-firse-year-monstary
savingss
+5}-—-hear-appeais-from-empioyees—on-the-aparation—of-the
proagram;
+6% prepare and submit, as-a-part--of--the--infermatsen

required--by--37-3-%¥% in the manner provided in 5-11-210, a

list of incentive awards and the corresponding savings to
the state resuiting--from--each--employeels—-—suggestion-eor

inventton and improvements in the effectiveness of state

government and previding shall provide a general review of

and recommendations for improving the incentive award

program;—and
t3)--send--a--copy--of--ati--suggestiang—-or-—inventions
submitted-~-undepr---this---pregram--to--the--offite——-of-—the
legislative-fiscat-anatyst."”
Section 4. Section 2-18-1105, MCA, is amended to read:
"2-18-1105. Eligibility for award. (1) Except as

provided in subsection (2), an employee, & group or team of

employees, or a nonemployee may--be is eligible for an

incentive award if-his-auggesatisn-sr-invention-resuits-in:

(ay for efforts that significantly contribute to

documented achievements or outcomes eliminating or reducing

an agency's expenditures:; or

{b) for improving the effectiveness of state government

or improving services to the public by permitting more work
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to be accomplished within an agency without increasing the

cost of governmental operations.

(2) tay An employee may or nonemployee is not be

eligible for an individual incentive award if-his-suggesatien
er-—invention—-directiy--reltates——tco-his-assigned-duties-and
respensibilities-uniess--the--proposai--is——se--superior-——or
meritorious--—as-to-warrant-special-recognition-as-determined
by-the-departments
tb)—-Suggestions-cr-inventiona-reiating—to-the-fatliewing
matters-may-not-be-considered-for-awvards:
tiy--personneil-grisvancess
fttry-classifieation-and-pay-of-positcienss;
ttiit-metters-recommended-for-study-or-reviewr-and
fivi-propesais-resuiting--from--assigned-—-or--contracted
audita;--studres;——sgeveysr—-—reviewsy-or-research unless the

employee’s or nonemployee's documented achievement or

cutcome was accompitished without significant contributions

from others.”

Section 5. Section 2-18-1106, MCA, is amended tc read:

"2-18-1106. Agency head to grant award -- amount and
source of award. (1} After-—an--agency——implements--an
empioyeeis-suggestion-or-invention-and-the-monetary--savings
to--the--state-is-eatimatedy-an An agency heady-upen-written
application-to—and-apprevat--from--the--deparetmene--and--the

inecentive--—awards--advisery--eoune+dy may grant an incentive

-4-
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award to an employee whase-proposai-meets-the——requirements,

a group or team of employees, or a ncnemployee who has made

a significant contribution to achievements or outcomes, as

enumerated in 2-18-11065.
{2) The incentive award shaii--be-i8%-of-the-savings

resuieing—from-implementing for an achievement or outcome

that does not result in cost savings that can be

specifically determined a year after the achievement or

cutcome is implemented and the cost savings are actually

incurred is the agency head's estimated dollar value of the

empioyeels-propesa:-for-i-year achievement or outcome, up to

a maximum of $37668 $500 per employee or nonemployee or, in

the discretion of the agency head, not more than 40 hours of

paid leave time for an employee. Larger awards may be

proposed and submitted to the legislature for consideration.

(1) The amount of an award for an achievement or

outcome producing cost savings that can be measured after

the savings are actually incurred must be determined by the

agency head but may not exceed:

{a) 10% of the first $100,000 of cost savings actually

incurred during the 12 months following implementation of

the suggestion; plus

{(b) 5% of the next $100,000 of cost savings actually

incurred during that l2-month pericd; plus

(c) 2% of cost savings in excess of §$200,000 actually
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incurred during that 12-month period, but not exceeding
$17,000.

{4) (a) If the award is to be divided between two or

more persons, the agency head shall determine the amount

each person is to receive.

(b} Each person must be paid in one lump sum no later

than 90 days after the end of the 12-month period following

implementation of the suggestion. However, an agency head

may pay an award at any time that savings can be determined.

t3¥ The agency head shall pay the empreyee award from
the agency's budget tn-a-singier-itump-sum-award. This award
is in addition to the recipient's regular compensation or

leave time.

(5) The number of awards granted by an agency in a

state government fiscal vyear maf not exceed the number equal

to 20% of the average number of full-time equivalent

employees in that agency during that fiscal year. The office

of budget and program planning may grant i agency with less

that 50 full-time equivalent employees an exemption from

this limitation, but the exemption may not allow more awards

than the number equali to 50% of the average number of

full-time equivalent employees in the agency during the

figscal year.

(6) Within 30 days after the end of each fiscal year,

each agency shall submit to the department a list of the

_6_
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number of incentive awards granted, to whom each award was

granted, the estimated value of each achievement or outcome,

and the amount of each award."

NEW SECTION. Section 6. Salary increase based on
elimination of position. An agency head, as defined in
2-18-1101, may, with the approval of the approving
authority, as defined in 17-7-102, increase the salary for
one or more positions in the agency by the amount of the
salary for a position that was permanently eliminated by the
agency within the last 30 days. Bowever, an increased salary
may not exceed the -market salary for that pocsition
determined under Title 2, chapter 18, part 3. If an
eliminated position's salary 1is redistributed under this
section, the agency may not be given an increased
appropriation in regard to the eliminated position under
2-15-112(2)(e). An increase for an employee whe is 1in a
collective Dbargaining unit is a negotiable subject under
39-31-305.

Section 7. section 2-15-112, MCA, is amended to read:

"2-15-112. Duties and powers of department heads. (1)

Except as otherwise provided by law, each department head

shall:
{a) supervise, direct, account far, organize, plan,
administer, and execute the functions vested in the

department by this chapter or other law;
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{b) establish the policy to be followed by the
department and employees;

(c) compile and submit reports and budgets for the
department as required by law or requested by the governor;

(d) provide the governor with any information that the
governor reguests at any time on the operation of the
department;

(e) represent the department in communications with the
governor;

{f) prescribe rules, consistent with 1law and rules
established by the governor, for the administration of the
department; the conduct of the employees; the distribution
and performance of business; and the custody, use, and
preservation of the records, documents, and property
pertaining to department business. The lieutenant governor,
secretary of state, attorney general, auditor, and
superintendent of public instruction may prescribe their own
rules for their departments or offices, and the governor may
not prescribe rules for them. The rules described in this
subsection are limited to statements concerning only the
internal management of the agency and not affecting private
rights or procedures available to the public. This section
does not authorize the adoption of any rule as rules are
defined in the Montana Administrative Procedure Act.

{g} subject to the approval of the governor, establish

-8~
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the internal organizational structure of the department and
allocate the functions of the department to units to promote
Lhe economic and efficient administration and operation eof
the department. The internal structure of the department
must be established in accordance with 2-15-104(2).

{h) subject to law, establish and make appointments to
necessary subordinate positions and abolish unnecessary
positions; )

(i) maintain a central office in Helena for the
department and maintain other facilities throughout the
state as may be required for the effective and efficient
operation of the department.

(2) Except as otherwise provided by law, each
department head may:

(a) subject to law, transfer employees between
positions, remove persons appointed to positions, and change
the duties, titles, and compensation of employees within the
department;

{b) delegate any of the functions vested in the
department head to subordinate employees;

(c) apply for, accept, administer, and expend funds,
grants, gifts, and loans from the federal government or any
other scurce in administering the department's functions;

(d) enter into agreements with federal, state, and

local agencies necessary to carry out the department’'s

_9_
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functions; and

{e) eliminate positions within the department. ®he If

the salary for an eliminated position is not redistributed

as provided for under [section 6], the office of budget and

program planning shall increase the department's
appropriation in the second year of the biennium by an
amount equal to one-half of the savings resulting from the
elimination of a position. The increased appropriation in
the second year of the biennium may be expended at the
discretion of the department head, provided that the
expenditure is consistent with the goals and objectives of
the department. The remaining one-half must revert to the
original funding source. This subsection (e) does not apply
to an agency allocated to a department in either year of the
2 vyears of the biennium for administrative purposes, as
provided in 2-15-121, Section 17-7-138 does not apply to

this subsection (e)."

Section 8. Section 17-7-304, MCA, is amended to read:

"17-7-304. (Temporary) bisposal of unexpended
appropriations. (1) All money appropriated for any specific
purpose except that appropriated for the university system

units listed in subsection (2) and except as provided in

subsection (4) must, after the expiration of the time for

which appropriated, revert to the several funds and accounts

from which eoriginally appropriated. However, any unexpended

-10-
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balance in any Specific appropriation may be used for the
years for which the appropriation was made.

{2} Except as provided in 17-2-108 and subsection (3)
of this section, all money appropriated for the university
of Montana at Missoula, Montana state university at Bozeman,
Montana college of mineral science and technology at Butte,
eastern Montana college at Billings, northern Montana
college at Havre, western Montana college of the university
of Montana at Dillon, the agricultural experiment station
with central offices at Bozeman, the forest and conservation
experiment station with central offices at Missoula, the
cooperative extension service with central offices at
Bozeman, the bureau of mines and geclogy with central
offices in Butte, and the vocational-technical centers at
Billings, Butte, Great Falls, Helena, and Missoula must,
after the expiration of the time for which appropriated,
revert to an account held by the board of regents. The board
of regents is authorized to maintain a fund balance. There
is a statutory appropriation, as provided in 17-7-502, to
use the funds held in this account in accordance with a
long-term plan for major and deferred maintenance
expenditures and egquipment oOr fixed assets purchases
prepared by the affected university system units and
approved by the board of regents. The affected university

system units may, with the approval of the board of regents,

-11-
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modify the long-term plan at any time to address changing
needs and priorities. The board of regents shall communicate
the plan to each legislature, to the finance committee when
requested by the committee, and to the office of budget and
program planning.

(3) Subsection (2) does not apply to reversions that
are the result of a reduction in spending directed by the
governor pursuant to 17-7-140. Any amount that is a result
of a vreduction in spending directed by the governor must
revert to the fund or account from which it was originally

appropriated.

{4) For the 2 years following the end of a fiscal year,

30% of the money appropriated to an agency for that year by

the general appropriations act for personal services,

operating expenses, and eguipment and remaining unexpended

and unencumbered at the end of the year may be spent for any

purpose that is consistent with the goals and objectives of

the agency. The dollar amount of the 30% amount that may be

carried forward and spent must be determined by the office

of budget and program planning. (Terminates June 30,

1996--sec. 23, Ch. 787, L. 1991; sec. 5, Ch. 5, Sp. L. July
1992.)

17-7-304. (Effective July 1, 1996) Disposal of

unexpended appropriations. A%} (1) Except as provided in

subsection (2), all money appropriated for any specific

_12_
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purpose must, after the expiration of the time €for which
appropriated, revert to the several funds and accounts from
which originally appropriated. However, any unexpended
balance in any specific appropriation may be used for the
years for which the appropriation was made.

(2} Por the 2 years following the end of a fiscal year,

30% of the money appropriated to _an agency for that year by

the general appropriations act for personal services,

operating expenses, and equipment and remaining unexpended

and unencumbered at the end of the year may be spent for any

purpose that is consistent with the goals and objectives of

the agency. The dollar amount of the 30% amount that may be

carried forward and spent must be determined by the office

of budget and program planning.”

NEW SECTION. Section 9. Repealer. Section 2-18-1104,

MCA, is repealed.

NEW SECTION. Section 10. cCodification instruction.
[Ssection 6] is intended to be codified as an integral part
of Title 2, chapter 18, and the provisions of Title 2,
chapter 1B, apply to [section 6].

NEW SECTION. Section 11. applicability. {[Sections 1
through 5] apply to achievements and cutcomes occurring
after [{the effective date of this act].

HEW SECTION. Section 12. Effective date. [This act) is

effective on passage and approval,

-End-
_13_



STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for SBQQ032, as introduced.

DESCRIPTICON OF PROPOSED LEGISLATION: An act providing financial incentives to state agencies and employees and to non-
employees who save costs in and improve effectiveness of state government.

ASSUMPTIONS:
1.

{continued on next page)

Participation in the Employee Incentive Program would increase under the provisions of this bill due to: incentives
applying to the employee’s own work rather than to suggestions cutside their normal work duties; awards based on actual
results and achieved savings; the program focusing on cooperative efforts by groups or teams of employees; the maximum
awards for achievements resulting in measurable cost savings are increased.

Participation under the existing Employee Incentive Awards proposal for calendar year 1991 resulted in 47 suggestions
being submitted. 14 suggestions resulted in an award. 7 suggestions had specific estimates of cost savings that
totaled teo §1,190,275. 58,884 was paid out in awards to those 7 employees. The effect of 3B 32 on the future level of
participation and the resulting impact on cosat savings may not be comparable.

Incentive awards would be paid from current level budgets and would be zero-based in the budget planning process.

The increase in base salary and associated increase in benefits for an employee or employees authorized under section 6
would be less, on an ongoing basis, than the salary and benefits for any FTE which is permanently eliminated under
section 6. State ceosts for benefits tend to increase faster than salaries.

In determining the amount of carry-forward appropriations authority under section 8, OBPP policy would be to use all
available nongeneral fund authority first.

In FY92, based on highly preliminary data, the amount of reversions (excluding the University System) in administrative
expenditure categories (persocnal services, operating expenses, and equipment) from all fund sources is roughly $30
million. Approximately 95% of this amount appeared to have been reverted from three agencies which are primarily funded
from nongeneral fund scurces. The "average" agency appeared to revert approximately 2% of its budget for administrative
expenses.

Particularly to the extent that carry-forward budget authority is from nongeneral fund sources, agencies would not
expend 100% of carry-forward authority.

‘ -, g//gmf\

hY
DAVID LEWIS, BUDGET DIRECTOR DATE BOB BROWN, PRIMARY SPONSOR DATE
Office of Budget and Program Planning Fiscal Note for SB0032, as introduced

S832




Fiscal Note Request SBQ032, as introduced
Form BD-15 page 2
{continued)

FISCAL IMPACT:

Incentive Award Program:

Increased participation would result in more incentive awards being paid to state employees and non-employees. In~entive
awards would be paid within current level budgets which would not be included in the current level for subsequent biennia.
It is anticipated that most of the incentive award payments, in total deollars, would be asscociated with documented cost
savings resulting in a net reduction in expenditures. No data is available to support an estimate of how much participatic
will increase, how cost savings will be affected, or the number or level of incentive awards that will be granted.

Salary Adjustments Due to Permanent Reduction in FTE:
Since permanent reductions in FTE would result in associated amounts for benefits being reverted (only salary amounts may kb

used to increase base salaries of other employees), the likely impact would be long term savings for affected accounts.
There is no data available to support an estimate of the number of FTE which might be permanently eliminated under this
provision.

Carry-Forward of Administrative Budget Authority in the General Appropriations Act:

Since there is generally always some amount of reversion in administrative expenditure categories, allowing 30% of these
amounts to be carried forward into subsequent fiscal years would increase expenditures, primarily from nongeneral fund
sources, unless agencies have sufficient incentives to increase reversions. The possibility of retaining future budgetary
flexibility may counterbalance the incentive inherent in the budget process for agencies to "use it or lose it",
particularly at the end of the base fiscal year. If agencies spent 75% of carry-forward budget authority, the "average"
agency would have to increase its reversions in administrative expenditures from 2% toc 2.6% in order for the ability to
carry-forward 30% of reverted budget authority to be budget neutral. There is no data available to support an estimate of
the extent to which this provision would increase expenditures or reversions.
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APPROVED BY COMM. ON
FINANCE AND CLAIMS

SENATE BILL NO. 32
INTRODUCED BY BROWN, TOWE
BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION AND

THE OFFICE OF BUDGET AND PROGRAM PLANNING

A BILL FOR AN ACT ENTITLED: "AN ACT FROVIDING FINANCIAL
INCERTIVES TO STATE AGENCIES AND EMPFLOYEES AND TO
NONEMPLOYEES WHO SAVE COSTS IN AND IMPROVE THE EFFECTIVENESS
OF STATE GOVERNMENT; AMENDING SECTIONS 2-15-112, 2-18-1101,
2-18-1102, 2-18-1103, 2-18-1105, 2-18-1106, AND 17-7-304,
MCA; REPEALING SECTION 2-18-1104, MCA; AND PROVIDING AN

IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Ssection 2-18-1101, MCA, is amended to read:

"“2-18-1101. Definitions. As wused 1in this part, the
following definitions apply:

{1) "Agency head" means a director, commissioner, or
constitutional officer in charge of an executive,
legislative, or judicial branch agency or an agency of the

Montana wuniversity system. The term includes the president

OR OTHER PERSON IN CHARGE of a unit of the Montana

university system.

{2) "Department" means the department of administration

@an: legrsiative Councid
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{3) "“Employee" means an employee of the executive,
legislative, or judicial branch or the Montana university

system.

(4) "Group or team of employees" means a group, team,

or work unit of employees working cooperatively."

Section 2. Section 2-18-1102, MCA, is amended to read:

"2-18-1102. Creation of program. The department shall
develop and administer a statewide employee incentive award
program to appropriately recognize and monetarily reward

individual state employees im-a-timeiy-manner and groups or

teams of employees for suggestiens-or-inventiens documented

achievements and outcomes that contribute to the efficiency,

economy, or other improvement of state government by

reducing the costs or improving the effectiveness of

governmental operations."

Section 3. section 2-18-1103, MCA, is amended to read:

"2-18-1103. Powers and duties of +the department. The
department shall:

(1) adopt rules to equitably-adminiscer—che—-employee

itncentive-award-program IMPLEMENT THIS PART;

(2) provide an opportunity for all employees to
participate in the program;

{3) assist agencies in making incentive awards under
the-program THIS PART; and

(4} grant-or-deny-incentive—awards-tn-consnitarton-—with

-2- SB 32
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the—incancive-awards-—sgdvisery--councii--and--determine--the
amoune-—of-anch-incentive-award-based-en-first-year-monetary
savingss
t54-—hear-appeais-from-empiteyees-on-the-oparation-sf-the
pregram:
t64 prepare and submit, as-a-part--of--the--information

regquired--py--+3-7-3%* in the manner provided in 5-11-210, a

list of incentive awards and the corresponding savings to
the state resutting-—-from--each--employee's——suggestion-or

imventian and improvements in the effectiveness of state

government and providing shall provide a general review of
and recommendations for improving the imcentive—-—-award

program OPERATION OF THIS PARTy-and

t?3y--send--a--copy--of--all--suggestrons——or--invencions
submitted-—-pnder-——this--~program——to--the--ctfice--of--the
tegitsiative-fiscai-anatyste."

Section 4. section 2-18-1105, MCA, is amended to read:

*2-18-1105. Eligibility feor award. (1} Except as

provided in subsection (2), an employee, a group or team of

employees, or a nonemployee may--be is eligible for an

incentive award +f-mis-—suggestion-or-invention-results-in:

(a) for efforts that significantly contribute to

documented achievements or outcomes eliminating or reducing

an agency's expenditures; or

{b) for improving the effectiveness of state government

-3- SB 32
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or improving services to the public by permitting more work
to be accomplished within an agency without increasing the

cost of governmental operations.

(2) {&) An employee may oOr nonemployee is not be

eligible for an individual incentive award if-his-suggestien
er-—inventiton—-directiy--retates--teo-his-assigned-duties-and
responatbittties-uniess--the--proposai--ia--so--superior--or
meritorious--as-to~warrant-special-recognition-as-determined
by-the-department-
tB¥--Snggesciona-or-inventions-retating-to-the-foliowing
matters-may-not-be-considered-for-awarda:
tity—~personnet-grievances:
triy-etasaificatron-and-pay-of-posttionss
fiiif—mntters~recommended?fcr—study*or*reviewr-and
tivi-proposais-rasuiting--from-—assigned--or--contracted
audits;—-studies;—-snrveys;--revisws;-or-remseareh unless the

employee's aor nonemployee's documented achievement or

cutcome was accomplished without significant contributions

from others.

{3) SUGGESTIONS RELATING TO AN AGENCY ARE ELIGIBLE TFOR

AN AWARRD FROM THAT AGENCY'S AGENCY HEAD EVEN IF THE EMPLOYEE

OR GROUP OR TEAM OF EMPLOYEES, OR ONE OR MORE MEMBERS OF THE

GROUP OR TEAM, DO NOT WORK FOR THAT AGENCY."

Section 5. sSection 2-18-1106, MCA, is amended to read:

*2-18-1106. Agency head to grant award —- amount and
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source of award. (1) After--an--agency---impiements---an
enployeels——suggestion-or-invention-and-the-monerary-savings
te-the-state—is—eatimateds;-an An agency heady--upen--written
appticatisn-——to-——-and--approaval--from—-che-department-and-the
tnecentive-awards-advisery-couneii; may grant an incentive
award to an employee whose-proposai-meets-the-requirementa,

a group or team of employees, or a nonemployee who has made

a significant contribution to achievements or outcomes IN

THE AGENCY, as enumerated in 2-18-1105. AN EMPFLOYEE OR A

MEMBER OF A GROUP OR TEAM OF EMPLOYEES NEED NOT BE EMPLOYED

BY THE AGENCY THAT BENEFITS FROM THE ACHIEVEMENT OR OUTCOME

AND WHOSE AGENCY HEAD GRANTS THE AWARD 1IN ORDER TO BE

GRANTED AN AWARD.

{(2) The incentive award shaii-be--108%--of--the--savings

#esntting--from——impiementing for an achievement cor outcome

that does not result in  cost savings that can be

specifically determined a year after the achievement or

outcome is implemented and the cost savings are actually

incurred is the agency head's estimated dollar value of the

empioyeels-proposai-for-i-year achievement or cutcome, up to

a maximum of $376080 $500 per employee or nonemployee or, in

the discretion of the agency head, not more than 40 hours of

paid leave time for an employee. Larger awards may be

proposed and submitted to the legislature for consideration.

(3) The amount of an award for an achievement or
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outcome producing cost savings that can be measured after

the savings are actually incurred must be determined by the

agency head but may not exceed:

(a) 10% of the first $100,000 of cost savings actually

incurred during the 12 months following implementation of

the suggestion; plus

(b) 5% of the next $100,000 of cost savings actually

incurred during that 12-month period; plus

{c) 2% of THE NEXT §$100,000 OF cost savings #4m--excess

0f--$26867668 actually incurred during that 12-month periody

but-not-execeeding-517760686.

{4) (a) If the award is to be divided between two or

more persons, the agency head shall determine the amount

each person is to receive.

(b) Each person must be paid in one lump sum no later

than 90 days after the end of the 12-month period following

implementation of the suggestion. However, an agency head

may pay an award at any time that savings can be determined.

+3+ The agency head shall pay the ampieyee award from
the agency's budget in-a-single;-itump-sum-award. This award
is in addition to the recipient's regular compensation or
leave time. 7

{5) The number of awards granted by an agency in a

state government fiscal year may not exceed the number eqgual

to 20% of the average number of full-time equivalent
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employees in that agency during that fiscal vear. The office

of budget and program planning may grant an agency with less

that 50 full-time equivalent employees an exemption from

thisg limitation, but the exemption may not allow more awards

than the number equal to 50% of the average number of

full-time equivalent employees in the agency during the

fiscal xear:

f{6) Within 30 days after the end of each fiscal vyear,

each agency shall submit to the department a list of the

number of incentive awards granted, to whom each award was

granted, the estimated value of each achievement or outcome,

and the amount of each award."

NEW SECTION. Section 6. Salary increase based on
elimination of position. An agency head, as defined in
2-18-1101, may, with the approval of the approving
authority, as defined in 17-7-102, increase the salary for
one or more positions in the agency by the amount of the
salary for a position that was permanently eliminated by the
agency within the last 30 days. However, an increased salary
may not exceed the market salary for that position
determined under Title 2, chapter 18, part 3, If an
eliminated position's salary is redistributed under this
section, the agency may not be given an increased
appropriation in regard to the eliminated position under

2-15-112(2)(e). &An increase for an emplcyee who is in a
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collective bargaining unit is a negotiable subject wunder

35-31-305.

Section 7. sSection 2-15-112, MCA, is amended to read:

“2-15-112. Duties and powers of department heads. {1)
Except as otherwise provided by law, each department head
shall:

{a) supervise, direct, account for, organize, plan,
administer, and execute the functions vested in the
department by this chapter or other law:

{b) establish the pelicy to be followed by the
department and employees:

{c) complle and submit reports and budgets for the
department as required by law or requested by the governor;

{(d) provide the governor with any information that the
governor reguests at any time on the operation of the
department ;

(e} represent the department in communications with the
governor ;

{f) prescribe rules, consistent with law and rules
established by the governor, for the administration of the
department; the conduct of the employees; the distribution
and performance of business; and the custody, use, and
preservation of the records, documents, and property
pertaining to department business. The lieutenant governor,

secretary of state, attorney general, auditor, and
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superintendent of public instruction may prescribe their own
rules for their departments or offices, and the governor may
not prescribe rules for them. The rules described 1in this
subsection are limited to statements concerning only the
internal management of the agency and not affecting private
rights or procedures availlable to the public. This section
does not authorize the adoption of any rule as rules are
defined in the Montana Administrative Procedure Act.

(g) subject to the approval of the governor, establish
the internal organizational structure of the department and
allocate the functions of the department to units to promote
the economic and efficient administration and operation of
the department. The internal structure of the department
must be established in accordance with 2-15-=104(2),.

{h) subject tc law, establish and make appointments to
necessary subordinate positions and abolish unnecessary
positicns;

{1} maintain a central office in Helena for t he
department and maintain other facilities throughout the
state as may be reguired for the effective and efficient
operation of the department.

{2) Except as otherwise provided by 1law, each
department head may:

{a) subject to law, transfer employees between

positions, remove perscns appointed to positions, and change

-g- 5B 32

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB po032/02

the duties, titles, and compensation of employees within the
department;

(b) delegate any ©of the functions wvested in the
department head to subordinate employees;

(c) apply for, accept, administer, and expend funds,
grants, gifts, and loans from the federal government or any
other source in administering the department's functions;

(d) enter into agreements with federal, state, and
local agencies necessary to c¢arry out the department's
functions; and

{e} eliminate positions within the department. She If

the salary for an eliminated position is not redistributed

as provided for under [section 6], the office of budget and

program planning shall increase the department's
appropriation in the second year o©f the biennium by an
amount equal to cne-half of the savings resulting From the
elimination of a position, The increased appropriation in
the second year of the biennium may be expended at the
discretion of the department head, provided that the
expenditure is consistent with the geoals and objectives of
the department. The remaining one~half must revert to the
original funding socurce. This subsection (e) doces not apply
to an agency allocated tc a department in either year of the
2 years of the biennium for administrative purposes, as

provided in 2-15-121. Section 17-7-138 does not apply to
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this subsection (e)."

Section 8. section 17-7-304, MCA, is amended to read:

"17-7-304. (Temporary) Disposal of unexpended
appropriations., (1) All money appropriated for any specific
purpose except that appropriated for the wuniversity system

units listed in subsection (2) and except as provided in

subsection (4) must, after the expiration of the time for
which appropriated, revert to the several funds and accounts
from which originally appropriated. However, any unexpended
balance in any specific appropriation may be used for the
years for which the appropriation was made.

(2) Except as provided in 17-2-108 and subsection (3}
of this section, all money appropriated for the university
of Montana at Misscula, Montana state university at Bozeman,
Montana ccllege of mineral science and technolegy at Butte,
eastern Montana college at Billings, northern Montana
college at Havre, western Montana college of the university
of Montana at Dillon, the agricultural experiment station
with central cffices at Bozeman, the forest and conservation
experiment station with central offices at Missoula, the
cooperative extension service with central offices at
Bozeman, the bureau of mines and geology with central
offices in Butte, and the vocational-technical centers at
Biliings, Butte, Great Falls, Helena, and Missoula must,

after the expiration of the time for which appropriated,
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revert to an account held by the board of regents. The board
of regents 1is authorized to maintain a fund balance. There
is a statutory appropriation, as provided in 17-7-502, to
use the funds held in this account in accordance with a
long-term plan for major and deferred maintenance
expenditures and equipment or fixed assets purchases
prepared by the affected university system units and
approved by the board of regents, The affected university
system units may, with the approval of the board of regents,
modify the long-term plan at any time to address changing
needs and priorities. The board of regents shall communicate
the plan to each legislature, to the finance committee when
requested by the committee, and to the office of budget and
program planning.

(3) Subsection (2) does not apply to reversions that
are the result of a reduction in spending directed by the
governor pursuant to 17-7-140. Any amount that is a result
of a reduction in spending directed by the governor must
revert to the fund or account from which it was criginally
appropriated.

(4) Por the 2 years following the end of a fiscal year,

30% of the money appropriated to an agency for that year by

the general appropriations act for personal services,

operating expenses, and equipment and remaining unexpended

and unencumbered at the end of the vear may be spent for any
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purpose that is consistent with the goals and objectives of

the agency. The dollar amount of the 30% amount that may be

carried forward and spent must be determined by the office

of budget and program planning. (Terminates June 30,

1996-~--sec. 23, Ch. 787, L. 1991; sec. 5, Ch. 5, Sp. L. July
1992.)
17-7-304. (Effective July 1, 1994) Disposal of

unexpended appropriations. A*¥ (1} Except as provided in

subsection {2), all money appropriated for any specific

purpose must, after the expiration of the time for which
appropriated, revert to the several funds and accounts from
which originally appropriated. However, any unexpended
balance in any specific appropriation may be used for the
years for which the appropriation was made.

{2) For the 2 years following the end of a fiscal year,

30% of the money appropriated to an agency for that year by

the general appropriations act for personal services,

cperating expenses, and eguipment and remaining unexpended

and unencumbered at the end of the year may be spent for any

purpose that is congistent with the goals and objectives of

the agency. The dollar amount of the 30% amount that may be

carried forward and spent must be determined by the office

of budget and program planning."

NEW SECTION. Section 9. Repealer. Section 2-18-1104,

MCR, is repealed.

-13- SB 32

SB 06032/02

NEW SECTION. Section 10. codification instruction.

[Section 6] is intended to be codified as an integral part
of Title 2, chapter 18, and the provisions of Title 2,
chapter 18, apply to [section 6].

NEW _SECTION. Section 11. applicability. [Sections 1
through 5] apply to achievements and outcomes occurring

after [the effective date of this act].

NEW SECTION. Section 12. Effective date. [This act] is
effective on passage and appfoval.

-End-

-l4- SB 32
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SENATE BILL NO. 32
INTRODUCED BY BROWN, TOWE
BY REQUEST OF THE DEPARTMERT OF ADMINISTRATION AND

THE OFFICE OF BUDGET AND PROGRAM PLANNING

AlBILL FOR AN ACT ENRTITLED: "AN ACT PROVIDING FINANCIAL
INCENTIVBS. TO STATE AGENCIES AND EMPLOYEES AND TO
NONEMPLOYEES WHO SAVE COSTS IN AND IMPROVE THE EFFECTIVENESS
OF STATE GOVERNMENT; AMENDING SECTIONS 2-15-112, 2-18-1101,
2-18-1102, 2-18-1103, 2-18-1105, 2-18-1106, AND 17-7-304,
MCA: REPEALING SECTION 2-18-1104, MCA; AND PROVIDING AN

IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 2-18-1101, MCA, is amended to read:

*2-18-1101. Definitions. As used in this part, the
following definitions apply:

{1} "Agency head" means a director, commissioner, or
constitutional officer in charge of an executive,
legislative, or judicial branch agency or an agency of the

Montana wuniversity system. The term includes the president

OR CTHER PERSON IN CHARGE of a unit of the Montana

university system.

{2} "Department" means the department of administration

Jikgégyulnuumwammﬂ

provided for in 2-15-1001.

SB 0032/02

THERE ARE NO CHANGES IN THIS BILL
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HOUSE STANDING COMMITTEE REPORT

December 15, 1993
Page 1 of 1

Mr. Speaker: We, the committee on State Administration report that Senate Bill 32 (third

reading copy -- blue) be concurred in as amended.

Signed;

Dick/Simpkins, Chair

And, that such amendments read: Carried by: Rep. Simpkins

1. Title, line 7.
Following: "EMPLOYEES"
Inserg: ", EXCEPT DIRECTORS AND LEGISLATORS,"

2. Title, line 12.

Strike: "AND"

Insert: ™,"

Following: "DATE"

Insert: ", AND A TERMINATION DATE"

3. Page 4, line 4.
Following: "4&+"

Insert: "(a)"

4, Page 2.

Following: line 19 .

Insert: "(b) A director, as defined in 2-15-102, or a legislator
is not eligible for the incentive award provided for under
this parc."

5. Page 14.

Following: line 9
Insert: "NEW SECTION. Section 13. Terminatiocon. [This act]
terminates July 1, 1397."

-END-

)
3.

I B

S8 32 > ,‘{7

Committee Vote:

b
Yes _ ,No __ .

v

HOUSE
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SENATE BILL NO, 32
INTRODUCED BY BROWN, TOWE
BY REQUEST OF THE DEPARTMENT OF ADMINISTRATION AND

THE OFFICE OF BUDGET AND PROGRAM PLANNING

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FINANCIAL

INCENTIVES TO STATE AGENCIES AND EMPLOYEES, EXCEPT DIRECTORS

AND LEGISLATORS, AND TO NONEMPLOYEES WHO SAVE COSTS IN AND

IMPROVE THE EFFECTIVEMNESS OF STATE GOVERNMENT; AMENDING

SECTIONS 2-15-112, 2-18-1101, 2-18-1102, 2-18-1103,
2-18-1105, 2-18-1106, AND 17-7-304, MCA; REPEALING SECTION
2-18-1104, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE

ANB, AN APPLICABILITY DATE, AND A TERMINATION DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 2-18-1101, MCA, is amended to read:

#2-18-1101. Definitions. As wused in this part, the
following definitions apply:

(1) "Agency head" means a director, commissioner, or
constitutional officer in charge of an executive,
legislative, or judicial branch agency or an agency of the

Montana university system. The term includes the president

OR OTHER PERSON IN CHARGE of a unit of the Montana

university system.

(2) “Department® means the department of administration
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provided for in 2-15-1001.
(3) "Employee" means an employee of the executive,
legislative, or judicial branch or the Montana university

system.

(4) "Group or team of emplovees” means a group, team,

or work unit of employees working cooperatively.”

Section 2. section 2-18B-1102, MCA, is amended to read:

"2-18-1102. Creation of program. The department shall
develop and administer a statewide employee incentive award
program to appropriately recognize and monetarily reward
individual state employees in-a-timely-manner and groups or

teams of employees for suggestions-or-inventioena documented

achievements and cutcomes that contribute to the efficiency,
econony, or other improvement of state government by

reducing the c¢osts or improving the effectiveness of

governmental operations.”

Section 3. section 2-18-1103, MCA, is amended to read:

"2-18-1103. Powers and duties of the department. The
department shall:

(1) adopt rules to equiecabiy--administer--the--employee

itneentive-avard-program IMPLEMENT THIS PART;

(2) provide an oppertunity for all employees to
participate in the program;
{3) assist agencies in making incentive awards under

the-program THIS PART: and

-2- SB 32
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{4) grant-or-deny-inecentive-awards-in-consuitation-with
the--ineentive--awards—-advisory--councit--and-determins-the
amount-of-each-ineentive-award-based-on-first-year-—-monetary
savingss

t5¢--hear-appeais-frem-empioyees-on-the-operatian-of-the
programs

t6F prepare and submit, as-a-part-ef-the-information

required-by-127-%-311t in the manner provided in 5-11-21i0, a

list of incentive awards and the corresponding savings to
the state resulting-—from--each--employeeis——sugsgeation--or

tnvention and improvements in the effectiveness of state

government and previding shall provide a general review of

and recommendations for improving the +tneentive——award

pregram OPERATION QF THIS FARTr—and

t?+-—send--a--ecopy-—-o0f--ati--suggestions--or-—inventions
submicted--under--this--program—-to--the---office---of---the

tegistative-fiscat-anaiyse."”

Section 4. section 2-18-1105, MCA, is amended to read:
"2-18-1105. Eligibility for award. {1) Except as

provided in subsection (2), an employee, a group or team of

employees, or a nonemployee may--be is eligible for an

incentive award itf-his-sunggestien-or-invention-resutts-—in:

fa) for efforts that significantly contribute to

documented achievements or outcomes eliminating or reducing

an agency's expenditures; or
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{b) for improving the effectiveness of state government

or improving services to the public by permitting more work
to be accomplished within an agency without increasing the
cost of governmental operations.

{2) +tea¥(hA) An employee may or nonemployee is not be

eligible for an individual incentive award tf-his-suggestion
or-—invention—-directiy--—reitates——to-his-assigned-datien-and
responsibittties-unieas--the--propesal--is~--sp--superior--or
meritorieus--as-to-warrant-special-recognition-as-determined
by-the-department:
tbi--Suggestions-or-inventiona-reiating-te-the-foiltowing
matteras-may-not-be-considered-for-awards:
tiy——peraonnat-grievancess
tity-classtfircation-and-pay-of-positionss
tiiry-matters—recommended-for—stndy-er-reviews—and
tivy-proposats-respntting--from--assigned--or——contracted
audits;--studies;——surveys;-—-reviewsy-er-research unless the

employee's or nonemployee's documented achievement or

outcome was accomplished without significant contributions

from others.

{B} A DIRECTOR, AS DEFINED IN 2-15-102, OR A LEGISLATOR

IS NOT ELIGIBLE FOR THE INCENTIVE AWARD PROVIDED FOR UNDER

THEIS PART.

{3) SUGGESTIONS RELATING TO AN AGENCY ARE ELIGIBLE FOR

AN AWARD FROM THAT AGENCY'S AGENCY HEAD EVEN IF THE EMPLOYEE

. SB 32
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OR GROUP OR _TEAM OF EMPLOYEES, OR ONE OR MORE MEMBERS OF THE

GROUP OR TEAM, PO NOT WORK FOR THAT AGENCY."

Section 5. section 2-18-1106, MCA, is amended to read:

"2-18-1106. Agency head to grant award -- amount and
sBource ot award. (1) After--an--agency--impitements--an
empioyeels-suggestion-er-invention-and-the-monetary—-savings
to--the—-state-is-estimatedy—an An agency headr-upon-written
appiication-to-and-approvai—-from--the--department--and-——the
incentive——-awards--advisery--councti; may grant an incentive
award to an employee whose-proposai-meets—-the-—-requirements,

a group or team of employees, or a nonemployee who has made

a significant contribution to achievements or outcomes 1IN

THE AGENCY, as enumerated in 2-18-1105. AN EMPLOYEE QR A

MEMBER OF A GROUP OR TEAM OF EMPLOYEES NEED NOT BE EMPLOYED

BY THE AGENCY THAT BENEFITS FROM THE ACHIEVEMENT OR OQUTCOME

AND WHOSE AGENCY HEAD GRANTS THE AWARD IN ORDER TO BE

GRANTED AN AWARD.

(2) The incentive award shaii--be-38%-of-the-savings

resutting—from-impiementing for an  achievement or outcome

that does not result in cost savings that can be

specifically determined a year after the achievement or

outcome is implemented and the cost savings are actually

incurred is the agency head's estimated dollar value of the

emptoyeels-proposat-for-i-yeear achievement or ocutcome, up to

a maximum of 937088 $500 per employee or nonemployee or, in
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the discretion of the agency head, not more than 40 hours of

paid leave time for an employee. Larger awards may be

propecsed and submitted to the legislature for consideration.

(3) The amount of an award for an achievement or

outcome producing cost savings that can be measured after

the savings are actually incurred must be determined by the

agency head but may not exceed:

(a) 10% of the first $100,000 of cost savings actually

incurred during the 12 months following implementation of

the suggestion; plus

(b) 5% of the next $100,000 of cost savings actually

incurred during that 12-month period; plus

(c}) 2% of THE NEXT $100,000 OF cost savings in-exceas

of-$2687008 actually incurred during that 12-month periods

but-not-exceeding-5$17,0686.

(4) (a) If the award is to be divided between two or

more persons, the agency head shall determine the amount

each person is to receive.

(b) Each person must be paid in one lump sum no later

than 30 days after the end of the 12-month period following

implementation of the suggestion. However, an agency head

may pay an award at any time that savings can be determined,

t3) The agency head shall pay the empleyee award from
the agency's budget in-a-singley-tump-sum-award. This award

is in addition to the recipient's regular compensation or
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leave time.

(5) The number of awards granted by an agency in a

state government fiscal year may not exceed the number egual

to 20% of the average number of full-time equivalent

employees in that agency during that fiscal year., The office

of budget and program planning may grant an agency with less

that 50 full-time equivalent emplcyees an exemption from

this limitation, but the exemption may not allow more awards

than the number equal to 5S0% of the average number of

full-time equivalent employees in the agency during the

fiscal year.

{6) Within 30 days after the end of each fiscal year,

each agency shall submit to the department a 1list of the

number of incentive awards granted, to whom each award was

granted, the estimated value of each achievement or outcome,

and the amount of each award.”

NEW SECTION. Section 6. salary increase based on
elimination of position. An agency head, as defined 1in
2-18-1101, may with the approval of the approving
authority, as defined in 17-7-102, increase the salary for
one or more positions in the agency by the amount of the
salary for a position that was permanently eliminated by the
agency within the last 30 days. However, an increased salary
may not exceed the market salary for that position

determined under Title 2, chapter 18, part 3. If an
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eliminated position's salary is redistributed under this
section, the agency may not be given an increased
appropriation in regard to the eliminated position under
2-15-112(2){e). An increase for an employee who 1is in a
collective bargaining unit 1is a negotiable subject under

39-31-305.

Section 7. Ssection 2-15-112, MCA, is amended to read:

®2-15-112. Duties and powers of department heads. (1)
Except as otherwise provided by law, each department head
shall:

(a) supervise, direct, account for, organize, plan,
administer, and execute the functions vested in the
department by this chapter or other law;

{(b) establish the policy to be followed by the
department and employees;

{c) compile and submit reports and budgets for the
department as required by law or reguested by the governor;

(d) provide the governor with any information that the
governor requests at any time on the operation of the
department ;

{e} represent the department in communications with the
governor;

{£) prescribe rules, consistent with law and rules
established by the governor, for the administration cof the

department; the conduct of the employees; the distribution
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and performance of business; and the custody, use, and
preservation of the records, documents, and property
pertaining to department business. The lieutenant gowvernor,
secretary of state, attorney general, auditor, and
superintendent of public instruction may prescribe their own
rules for their departments or offices, and the governor may
not prescribe rules for them. The rules described in this
subsection are limited to statements concerning only the
internal management of the agency and not affecting private
rights or procedures available to the public. This section
does not authorize the adoption of any rule as rules are
defined in the Montana Administrative Procedure Act.

{g) sukject to the approval of the governor, establish
the internal organizational structure of the department and
allocate the functions of the department to units to promote
the ecconomic and efficient administration and operation of
the department. The internal structure of the department
must be established in accordance with 2-15-104(2).

{(h} subject to law, establish and make appointments to
necessary subordinate positions and Abolish unnecessary
positions;

{i) maintain a central office in Helena feor the
department and maintain other facilities throughout the
state as may be required for the effective and efficient

operation of the department.
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(2) Except as otherwise provided by law, each
department head may:

{a) subject to law, transfer employees between
positions, remove persons appointed to positions, and change
the duties, titles, and compensation of employees within the
department ;

{b) delegate any of the functions vested in the
department head to subordinate employees;

{e) apply for, accept, administer, and expend funds,
grants, gifts, and locans from the federal government or any
other source in administering the department's functions:

(d) enter into agreements with federal, state, and
local agencies necessary to carry out the department's
functions; and

(e) eliminate positions within the department. Phe If

the salary for an eliminated position is not redistributed

as provided for under [section 6], the office of budget and

program planning shall increase the department ‘s
appropriation in the second year of the biennium by an
amount equal ta one-half of the savings resulting from the
elimination of a position. The increased appropriation in
the second year of the biennium may be expended at the
discretion of the department head, provided that the

expenditure is consistent with the goals and objectives of

the department. The remaining one-half must revert to the
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criginal funding scurce. This subsection (e) does not apply
to an agency allocated to a department in either year of the
2 years of the biennium for administrative purposes, as
provided in 2-15-121. Section 17-7-138 does not apply to

this subsection (e)."

Section 8. section 17-7-304, MCA, is amended to read:

"17-7-304. (Temporary) Disposal of unexpended
appropriations. {1) All money appropriated for any specific
purpose except that appropriated for the university system

units listed in subsection (2) and except as provided in

subsection ({4) must, after the expiration of the time for

which appropriated, revert to the several funds and accounts
from which originally appropriated. However, any unexpended
balance in any specific appropriation may be used for the
years for which the appropriation was made.

(2) Except as provided in 17-2-108 and subsection (3)
of this section, all money appropriated for the university
of Montana at Missoula, Montana state university at Bozeman,
Montana college of mineral science and technology at Butte,
eastern Montana college at Billings, northern Montana
college at Havre, western Montana college of the university
of Montana at Dillon, the agricultural experiment station
with central offices at Bozeman, the forest and conservation
experiment station with central offices at Missoula, the

cooperative extension service with central offices at
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Bozeman, the bureau of mines and geology with central
offices in Butte, and the vocational-technical centers at
Billings, Butte, Great Falls, Helena, and Misscula must,
after the expiration of the time for which appropriated,
revert to an account held by the board of regents. The board
of regents is authorized to maintain a fund balance. There
is a statutory appropriation, as provided in 17-7-502, to
use the funds held in this account in accordance with a
long-term plan for major and deferred maintenance
expenditures and equipment or fixed assets purchases
prepared by the affected university system wunits and
approved by the board of regents. The affected university
system units may, with the approval of the board of regents,
modify the long-term plan at any time to address changing
needs and priorities. The board of regents shall communicate
the plan to each legislature, to the finance committee when
requested by the committee, and to the office of budget and
program planning.

{3) Subsection (2) does not apply to reversions that
are the result of a reduction in spending directed by the
governor pursuant to 17-7-14¢. Any amount that is a result
of a reduction in spending directed by the governor must
revert to the fund or account from which it was originally
appropriated.

(4) For the 2 years following the end of a fiscal year,
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308 of the money appropriated to an agency for that vear by

the general appropriations act for personal services,

operating expenses, and equipment and remaining unexpended

and unencumbered at the end of the year may be spent for any

purpose that is consistent with the goals and objectives of

the agency. The dollar amount of the 30% amount that may be

carried forward and spent must be determined by the office

of budget and program planning. (Terminates June 30,

1996--sec, 23, Ch. 787, L., 1991; sec. 5, Ch. 5, Sp. L. July
1992.)
17-7-304. (Effective July 1, 1996) Disposal of

unexpended appropriations. A** (1]} Except as provided in

subsection (2), all money appropriated for any specific

purpose must, after the expiration of the time for which
appropriated, revert to the several funds and accounts from
which originally appropriated. However, any unexpended
balance in any specific appropriation may be used for the
years for which the appropriation was made.

{2) For the 2 vears following the end of a fiscal vear,

30% of the money appropriated to an agency for that year by

the general appropriations act for personal services,

operating expenses, and eguipment and remaining unexpended

and unencumbered at the end of the year may be spent for any

purpose that is consistent with the goals and objectives of

the agency. The dollar amount of the 30% amount that may be
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carried forward and spent must be determined by the office

of budget and program planning.”

NEW SECTION. Section 9. Repealer. Section 2-18-1104,

MCA, is repealed,

NEW SECTION. Section 10. codification instruction.

[Section B) is intended to be codified as an integral part
of Title 2, chapter 18, and the provisions of Title 2,
chapter 18, apply to [section 6],

NEWw SECTION, Section 11. aApplicability. [Sections 1

through 5] apply to achievements and ocutcomes occurring

after (the effective date of this act].

NEW SECTION. Section 12. Effective date. [This act] is

effective on passage and approval.

NEW SECTION. SECTION 13. TERMINATION. [THIS ACT]

TERMINATES JULY 1, 1997.

-End-
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A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE LAWS
RELATING TO THE INVESTIGATION AND REMOVAL OF A CHILD FROM
THE HOME IN A CASE OF SUSPECTED SEXUAL ABUSE OR ENDANGERMENT
OF THE CHILD'S WELFARE; PROHIBITING ARONYMOUS REPORTING OF
SUSPECTED SEXUAL ABUSE OR ENDANGERMENT: REQUIRING CRIMINAL
CHARGES TO BE FILED AGAINST A PERSON SUSPECTED OF SEXUAL
ABUSE OR ENDANGERMENT PRIOR TO FILING A PETITION FOR REMOVAL
OF THE CHILD FROM THE HOME; REQUIRING EVIDENCE OF SUSPECTED
SEXUAL ABUSE OR ENDANGERMENT TO BE GIVEN TO THE FAMILY;
GUARANTEEING A FAMILY'S COMMUNICATION WITH A CHILD REMOVED
FROM THE HOME; REQUIRING INFORMATION ON FOSTER HOME
PLACEMENT TO BE GIVEN TO THE FAMILY OF A CHILD REMOVED FROM
TEE HOME; AMENDING SECTIONS 40-8-111, 41-3-101, 41-3-102,
41-3-201, 41-3-202, 41-3-204, 41-3-205, 41-3-206, 41-3-301,
41-3-303, 41-3-401, 41-3-402, 41-3-403, 41-3-404, 41-3-406,
41-3-409, 41-3-609, AND 41-2-1103, MCA; AND PROVIDING AN

EFFECTIVE DATE."
WHEREAS, the Legislature finds it neceasary to restore

public confidence in the system and provide protection of

individual and family civil rights as guaranteed by the
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state and federal constitutions; and
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WHEREAS, present  Montana law arguably allows the
Department of Family Services to circumvent the
constitutional rights of individuals and families; and

WHEREAS, Montana law should require that the burden of
proving allegations of child abuse or neglect be on the
Department and that those allegations be proved beyond a
reasonable doubt, which would reduce the incidence of false
charges of alleged abuse, resulting in a corresponding
savings to the general fund; and

WHEREAS, there is no room for error in the removal of
children from the home, and extreme care must be taken to
avoid ruining a family, parent, or individual through
government intrusion or mistake; and

WHEREAS, it is necessary to restore the sacred principle
of "innocent until proven guilty" to the process of removal
of a child from the hcme in cases of alleged abuse or
neglec¢t; and

WHEREAS, child abuse and neglect is a crime and should
be addressed as a crime; and

WHEREAS, delaying the effective date of this legislation
until July 1, 1994, will allow the Department of Family
Services time to establish criteria to implement the changes
necessary to apply this legislation to cases of alleged
child abuse or neglect and to ensure that those cases are

addressed by this legisiation.

2 S8 32
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 40-8-111, MCA, is amended to read:

"40-8-111. Consent reqguired for adoption. {1} An
adoption of a child may be decreed when there have been
filed written consents to adoption executed by:

(a) both parents, if liwving, or the surviving parent of
a child, provided that consent is not required from a father
or mother:

(i) adjudged guilty by a court of competent
jurisdiction of assault on the child, as provided in
45-5-201; endangering the welfare of children, concerning
the child, as provided in 45-5-622; or sexual abuse of
children, toward the child, as provided in 45-5-625;

{ii) who has been permanently judicially deprived of the
custody of the child on account of cruelty or neglect toward
the child;

{iii) who has, in the state of Mcntana or in any other
state of the United States, willfully abandoned the child,
as defined set forth in 41-3-102¢{84td3(10){e);

(iv) who has caused the child to be maintained by any
public or private children's institution, any charitable
agency, or any licensed adoption agency or the department of
family services of the state of Montana for a periocd of 1

year without contributing to the support of the child during

-3-

~ o

11
12
13
14
i5
16
17
18
19
20
21
22
23
24
25

LC 0161/01

satd the period, if able;

(v) if it is proven to the satisfaction of the court
that the father or mother, if able, has not contributed to
the support of the child during a period of 1 year before
the filing of a petition for adoptiaon; or

{(vi) whose parental rights have been judicially
terminated;

{b) the legal guardian of the child if both parents are
dead or if the rights of the parents have been terminated by
judicial proceedings and sueh the guardian has authority by
order of the court appointing Rim the guardian to consent to
the adoption:

{c) the executive head of an agency if the c¢hild has
been relinquished for adoption to sueh the agency or if the
rights of the parents have been judicially terminated or if
both parents are dead and custody of the child has been
legally vested in sueh the agency with authority to consent
to adoption of the child; or

(d) any person having legal rcustody of a child by court
order if the parental rights of the parents have been
judicially terminated, but $mn-such——case the court having
jurisdiction of the custody of the child must shall consent
to adoption and a certified copy of its order shai: must be
attached to the petition.

(2) The consents required by subsections (1)(a) and
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(1)(b) =sha*¥ must be acknowledged before an officer
authorized to take acknowledgments .or witnessed by a
representative of the department, ef-famity-services——or of
an agency, Or witnessed-by-a-representative of the court."
Section 2. sSection 41-3-101, MCA, is amended to read:

“41-3-101. Declaration of policy. (1) It is hereby
dectared-to-be the policy of the state of Montana to:

(a) 4nsure ensure that all youth are afforded an
adequate physical and emoticnal environment to promote
normal development;

(b} compel in proper cases the parent or guardian of a
youth to perform the moral and legal duty owed to the youth;

(c) achieve these purposes in a family environment
whenever possible; and

{d) preserve the unity and welfare of the family

whenever possible and provide legal redress for the unlawful

interference with the family's right to remain intact; and

(e} ensure that there is na forced removal of a child

from the family because of suspected sexual abuse or

endangerment of the child's welfare by an immediate family

member or family associate without the filing of a4 criminal

complaint charging sexual abuse or endangerment against that

immediate family member or family associate.

(2) It is the policy of this state to:

{a} protect, whenever possible, family unity;
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(b} provide for the protection of children whose health
and welfare are or may be adversely affected and further
threatened by the conduct of those responsible Ffor their
care and protection; and

{c} ensure that whenever removal of a child From the

home is necessary, the child is entitled to maintain ethnic,

cultural, and religious heritage free from proselytism.

(3) It is intended that the mandatory reporting of sueh

sexual abuse or endangerment cases by professional people

and other community members to the appropriate authority
will cause the protective services of the state to seek to
prevent further abuses, protect and enhance the welfare of
these children, and preserve family life wherever
appropriate, and provide legal redress for interference with

the family.*®

Section 3. section 41-3-102, MCA, is amended to read:

*41-3-102. Definitions. As used in this chapter, the
following definitions apply:

{1) "A person responsible for a child's welfare" means
the child's parent, guardian, or foster parent; a staff
person providing care in a day-care facility; an employee of
a public or private residential institution, facility, home,
or agency; or any other person legally responsible for the
child's welfare in a residential setting.

{2) “"Abused or neglected" means the state or condition

..6..
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of a child who has suffered child abuse ©r neglect.

(3) ta) "Adequate health care” means any medical care,
including the prevention of the withholding of medically
indicated treatment or medically indicated psychological
care permitted or authorized under state law.

{b} Nothing in this chapter may be construed to require
or justify a finding of child abuse or neglect for the sole
reason that a parent, due to religious beliefs, does not
provide medical care for a child. However, nothing in this
chapter may be construed to 1limit the administrative or
judicial authority of the state to ensure that medical care
is provided to the child when there is imminent or
substantial rigsk of harm to the child.

{4) "Chil@" or "youth”™ means any person under 18 years
of age,

(5) (a) "Child abuse or neglect" means:

{i) harm to a child's health or welfare, as defined in
subsection (8); or

{ii) threatened harm to a child's health or welfare, as
defined in subsection (15).

{(b) The term includes harm or threatened bharm to a
child's health or welfare by the acts or omissions of a
person responsible for the child's welfare.

{6) “Department" means the department of family

services provided for in 2-15-2401.
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(7) ™"Dependent youth"” means a youth:

(a} who is abandoned;

(b) who is without parents or guardian or not under the
care and supervision of a suitable adult;

(c) who has no proper guidance to provide for necessary
physical, moral, and emotional well-being;

(d)} who is destitute;

(e) who is dependent upon the public for support; or

(£) whose parent or parents have voluntarily
relingquished custocdy and whose legal custody has been
transferred to a licensed agency.

(8) "Family" means at least one natural or adoptive

parent or legal guardian with at least one minor child.

{(9) “Family asscciate" meansg a person who may Or may

not live within the household of a child but who is or has

been granted unencumbered access tc the child by a natural

or adoptive parent, step-parent, or leqal guardian of the

child.

t8+(10) "Harm to a child's health or welfare” means the
harm that occurs whenever the parent or other person
regponsible for the child's welfare:

(a) knowingly inflicts or knowingly allows to be
inflicted upon the child physical or mental injury;

(b} knowingly commits or knowingly allows to be

committed sexual abuse or exploitation of the child;

—8_



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0161/01

(c} induces or attempts to induce a child into giving

untrue testimony that the child or another child was abused

or neglected by a parent oOr person responsible for the

child's welfare;

tex(d) causes failure ¢to thrive or otherwise fails to
supply the child with adequate food or fails to supply
clothing, shelter, education, or adequate health care,
though financially able to do so or through offered
financial or other reasonable means to do so:

td¥(e) abandons the child by leaving the c¢hild wunder
circumstances that make reasonable the belief that the
parent or other person does not intend to resume care of the
child in the future or by willfully surrendering surrenders
physical custody for a period of 6 months and during that
period does not manifest to the child and the person having
physical custody of the child a firm intention to resume
physical custcdy or to make permanent legal arrangenents for
the care of the child; or

te3(f) is unknown and has been unknown for a period of
90 days and reasonable efforts to identify and locate the
parents have failed.

(11) "immediate family member" means a parent, guardian,

or natural relative of a child and includes the natural

grandparent of the child.

(12) "Infant or toddler” means a child who has yet to be

-9-
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trained in persconal hygiene skills required to care for the

child's cwn sanitary requirements and who is not beyond the

age when a reascnable person would expect hygiene skills and

training to be complete,.

{13) "Knowingly" has the meaning provided in 45-2-101.

t9¥(14) “Limited emancipation" means a status conferred
on a dependent vyouth by a court after a dispositional
hearing in accordance with 41-3-406 under which the youth is
entitled to exercise some but not all of the rights and
responsibilities of a person whe 1is 18 vyears of age or
older.

t38¥(15) “Mental injury® means an identifiable and
substantial impairment of the child's intellectual or
psychological functiening.

t¥:3{16) "Physical injury"” means death, permanent or
temporary disfigurement, or impairment of any bodily organ
or function and includes death, permanent or temporary
disfigurement, and impairment of a bodily organ or function
sustained as a result of excessive corporal punishment.

(17) "Proselytism™ means the change or attempted change

through undue influence o©of the religious beliefs or

affiliation of a child that has been removed from the family

to a religion other than that affiliated with the child's

race, culture, or heritage by an adult, other than a family

member, in a position of power over the child or by constant

-10~
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exposure of the child to dogma, tradition, or religious

teachings and practices preferred by the adult.

+324(18) (a) “Sexual abuse" means the commission of
sexual assault., sexual intercourse without consent, indecent
exposure, deviate sexual conduct, or incest, as desgribed in
Title 45, chapter 5, part 5.

(b) Sexual abuse does not include any necessary

touching of an_ infant's or toddler's genital area while

attending to the sanitary needs of that infant by a parent

or any acts that would otherwise be considered by a

reasonable person to be a comforting ¢of the infant by a

concerned or loving parent.

t233(19) "Sexual exploitation” means allowing,
permitting, or encouraging a c¢hild to engage in a
prostitution offense, as described in 45-5-601 through
45-5-603, or allowing, permitting, oI encouraging sexual
abuse of children as described in 45-5-625.

t241(20) "Social worker” means an employee of the
department whose duties generally involve the provision of
either child or adult protective services, of both.

t+15%(21) "Threatened harm to a child's health or
welfare®™ means substantial risk of harm to the child's
health or welfare.

+163(22) (a) "Withholding of medically indicated

treatment" means the failure to respond to an infant's
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life-threatening conditions by providing treatment
{including apprepriate nutrition, hydration, and medication)
that, in the treating physician's or physicians' reasonable
medical judgment, will be most likely to be effective in
ameliorating or correcting the conditions, Hewevesrs;-the

{b) The term does not include the failure to¢ provide
treatment (other than appropriate nutrition, hydratian, or
medication) to an infant when, in the treating physician's
or physicians' reasconable medical judgment:

tay{i} the infant is chronically and irreversibly
comatose;

tb3(ii} the provision of treatment would:

t£¥(A) merely prolong dying;

t£43 (B} not be effective in ameliorating or correcting
all of the infant's life-threatening conditions; or

ttt+¥(C) otherwise be futile in terms of the survival
of the infant; or

tey(iii) the provision of treatment would be virtually
futile in terms of the survival of the infant and the
treatment itself under the circumstances would be inhumane.
For purposes of this subsection, "infant" means an infant
less than 1 year of age or an infant 1 year of age or older
who has been continuously hospitalized since birth, who was
born extremely prematurely, or who has a long-term

disability. The reference to less than 1 year of age may not
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be construed to imply that treatment should be changed or
discontinued when an infant reaches 1 year of age or to
affect or 1limit any existing protections available under
state laws regarding medical neglect of children over 1 year
of age.

+¥7¥(23) "Youth in need of care" means a youth who is
dependent, abused, or neglected as defined in this gection.”

Section 4. section 41-3-201, MCA, is amended to read:

"41-3-201. Reports. (1) When the professionals and
officials 1listed in subsection (2) know or have reasonable
cause to suspect, as a result of information they receive in
their professional or official capacity, that a child is
abused or neglected, they shall report the matter promptly
to the department of-famity-services or its local affiliate,
which then shall notify the county attorney of the county
where the child resgides.

(2) Professionals and officials required to report are:

{a) a physician, resident, intern, or member of a
hospital's staff engaged in the admission, examination,
care, or treatment of persons;

(b) a nurse, osteopath, chiropractor, podiatrist,
medical examiner, coroner, dentist, optometrist, or any
other health or mental health professional;

{(c} Christian Science praeeietoner practitioners and

religious healers;
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(d) school teachers, other school officials, and
employees who work during regular school hours:

(e) a social worker, operator, or employee cf any
registered or licensed day-care or substitute care facilitys
ar any other operator or employee of a child-care facility;

(€) a foster care, residential, or institutional
worker;

(g) a peace officer or other law enforcement official;

(h) a member of the clergy.

{3) Any person may make a report under this section if
he the person knows or has reascnable cause to suspect that
a child is abused or neglected.

{4) (a) Except as provided in subsection (4)(b) or
(4){c}), a person listed in subsection (2) may not refuse to
make a report as required in this section on the grounds of
a physician-patient or similar privilege.

{(b) A etergypers=on member of the clergy or a priest is

not required to make a report under this section if:
(i) the knowledge or suspicicn of the abuse or neglect
came from a statement or confession made tc the ecitergyperson

member of the clergy or the priest in ks the capacity as of

a etergyperson member of the clergy or a priest;

{ii} the statement was intended to be a part of a

confidential communication between the elergyperson member
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of the clergy or the priest and a member of his the church

or congregaticn; and
{iii) the person who made the statement or confession
dces not consent to the disclosure by the ciergyperaen

member of the clergy or the priest.

(c) A clergyperson member of the clergy or a priest |is

not required to make & report under this section if the
communication is reguired to be confidential by canon law,
church deoctrine, br established church practice.

(5) The reports referred to under this section shaii

must be made under cath and must contain:

(a) the names and addresses of the child and his-or-her
the child's parents or other persons responsible for hiés--er
ker the child's care;

[b) to the extent known, the child's age, the nature
and extent of the child's injuries, including any evidence
of previous injuries;

(c) any other information that the maker of the report
believes might be helpful in establishing the cause of the
injuries or showing the willful neglect and the identity of

the person or persons responsible therefsr for the injuries

or neglect; and
(d) the facts whieh that led the perscon reporting to

betieve testify under oath that the «child has suffered

injury or injuries or willful neglect, within the meaning of
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this chapter.”

Section 5. section 41-3-202, MCA, is amended to read:

"41-3-202. Action on reporting. (1) Upon receipt of a
report as reguired by 41-3-201 that a ¢hild is or has been
abused or neglected, a social worker or the county attorney
cr a peace officer shall promptly conduct a--thorough an
initial investigation into the home of the child involved or
any other place where the child is present, into the
circumstances surrounding the injury of the child, and into
all other nonfinancial matters which that in the discretion
of the investigator are relevant to the investigation. 1In
conducting an investigation under this section, a social
worker may not inquire into the financial status of the
child's family or of any other person responsible for the
child's care except as necessary to ascertain eligibility
for federal assistance programs or to comply with the
provisions of 41-3-406.

{(2) An initial investigation intc the home of the child

may be conducted when an anonymous report is received.

However, the investigation must within 48 hours develop

independent, corrcoborative, and attributable information in

order for the investigation to continue. Without the

development of corroborative and attributable information, a

child may not be removed from the home.

+23(3) The social warker is responsible for assessing
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the family and planning for the child. If the child is
treated at a medical facility, the social worker, county
attorney, or peace officer shall, consistent with reascnable
medical practice, have the right of access to the child for
interviews, photographs, and securing physical evidence and
have the right of access to relevant hospital and medical
records pertaining to the child. If considered appropriate
by the social worker, county attorney, or peace cofficer
conducting an interview of the child, an employee of the
public school attended by the child involved may participate
in any interview of the child if the child is enrolled in
kindergarten through 8th grade.

{4) BAll examinations of the child must be attended by

the independent examining psychologist or physician

representing the family and by the social worker. If the

child is interviewed by the social worker, an unedited

videotape with audio track must be made available for

unencumbered review by the family.

t3¥(5) If from the investigation it appears that the
child suffered abuse or neglect, the. department shall
provide protective services to the child pursuant to
41-3-301 and may provide protective services to ény other
child under the same care. The department wit: shall advise

the county attorney and the c¢hild's family of its

investigation.
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t43{6) The investigating social worker, within 60 days

of commencing an investigation, shall alsc Eurnish a written

report to the department and__the family. The department

shall maintain a record system containing rchild abuse and

neglect cases,

¢53(7) Any person reporting abuse or neglect whizeh that
involves acts or omissions on the part of a public or
private residential institution, home, facility, or agency
shati-be is responsible for ensuring that the report is made
to the department of-famiity-services, its local affiliate,
and the county attorney of the county in which the facility

is located; and the family of the child who is the subiject

of the report."

Section 6. section 41-3-204, MCA, is amended to read:

“41-3-204. Admissibility and preservation of evidence.
(1) In amy a proceeding resulting from a report made
pursuant to the provisions of this chapter or in amy a
proceeding where the report or its contents are sought to be
introduced into evidence, the report or its contents or any
other fact related to the report or to the condition of the
child who is the subject of the report shait may not be
excluded on the ground that the matter is or may be the
subject of a privilege related to the examination or

treatment of the child and granted in Title 28, chapter 1,

part 8, except the attorney-client privilege granted by

-~18-
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26-1-803.

(2) Any A person or official required to report under
41-3-201 may take or cause to be taken photographs of the
area of trauma visible on a child who is the subject of a
report. The cost of photographs taken under this section
shaitt must be paid by the department.

(3) Wwhen any a person required to report under 41-3-201
finds wvisible evidence that a child has suffered abuse or
neglect, he the person must shall include in his the report
either a written description or photographs of the evidence.

{4) A physician, either in the course of his providing
medical care tc a minor or after consultation with child
protective services, the county attorney, or a law
enforcement officer may require x-rays to be taken when in

his the physician's professional opinion there is a need for

radiological evidence of suspected abuse or neglect. X-rays
may be taken under this section without the permission of
the parent or guardian. The cost of the x-rays ordered and
taken under this section shait must be paid by the county
child protective service agency.

{5) Evidence collected in the guestioning of a child by

an investigator without the presence of a videotape with

audio track is5 inadmissible in a court to support a motion

to temporarily remove the child from the family, grant

temporary custody, or terminate parental rights.
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+5¥(6) A*% At the time the written confirmation report

is sent or as socon thereafter as possible, all written,

photographic, or radioclogical evidence gathered under this
section =hai} must be sent to the local affiliate of the

department and copies must be sent to the child's family at

the--time-the-written-confirmation-report-is-sent-or-as—soon
thereafter-as-is-possibie.”

Section 7. section 41-3-205, MCA, is amended to read:

"41-3-205. Confidentiality -- disclogure exceptions.
(1) The case records of the department of social and
rehabilitation services, the department of-famiity-services
and its local affiliate, the county welfare department, the
county attorney, and the court concerning actions taken
under this chapter and all records concerning reports of
child abuse and neglect must be kept confidential except as

provided by this section. Any Except as provided in

subsections (4) and (5), a person who permits or encourages

the unauthorized dissemination of thetr the contents of case
records is guilty of a misdemeanor.

(2) Records may be disclosed to a court for in camera
ingpection if relevant toc an issue before it. The court may
permit public disclosure if it £finds disclosure to be
necessary for the fair resolution of an issue before it.

(3) Records may also be disclosed to the following

persons or entities in this state or any other state:
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{a) a department, agency, or crganization, including
federal agencies, legally authorized to receive, inspect, or
investigate reports of child abuse or neglect;

(b) a 1licensed youth care facility or a licensed
child-placing agency that is providing services to the
Eamily or child who is the subject of a report in the
records;

{c) a licensed health or mental health professional who
is treating the family or child who is the subject of a
report in the records:

{d) a parent, ot guardian, or person designated by a

parent or guardian of the child who is the subject of a

report in the records or other person responsible for the
child's welfare, witheut with disclosure of the identity of
any person who reported or provided information on the
alleged child abuse or neglect incident contained in the
records;

{e) a child named in the records who was allegedly
abused or'neglected or the child‘'s guardian ad litem;

(£) the members of an interdisciplinary child
protective team authorized under 41-3-108 for the purposes
of assessing the needs of the child and family, formulating
a treatment plan, and monitoring the plan;

{g) a department or agency investigating an applicant

for a license to operate a youth care facility, day-care
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facility, or child-placing agency if the investigation is
based on a substantiated report and the applicant is
notified of the investigation;

(h} an employee of the department if disclosure of the
records is necessary for administration of programs designed
to benefit the child;

(i) an agency of an Indian tribe or the relatives of an
Indian child if disclosure of the records is necessary to
meet requirements of the federal Indian Child Welfare Act;

(j) a youth probation officer who 1is working in an
official capacity with the child who is the subject of a
report in the records;

{k) a county attorney cor peace officer if disclosure is
necessary for the investigation or prosecution of a case
involving child abuse or neglect;

(1) a foster care review committee established under
41-3-1115 or, when applicable, a local citizen review board
established under Title 41, chapter 3, part 10;

{m) a school employee participating in an interview of
a child by a social worker, county attorney, or peace
officer as provided in 41-3-202;

(n) a member of a county interdisciplinary child
information team formed under 52-2-211 who is not listed 1in

subsection (3); or

{o) members of a local interagency staffing group
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provided for in 52-2-203.

(4) A person who is authorized tc receive records under
this section shall maintain the confidentiality of the
records and may not disclose informaticn in the records to
anyone other than the persons described in subsection

(3)ta), except that nothing in this subsection may be

construed to compel a family member who believes the family

is being victimized by an unfair or unwarranted process to

keep the proceedings secret.

{5) A news organization or its employee, including a

freelance writer or reporter, is not liable for reporting

facts or statements made by an immediate family member under

subsecticn (4) if the news organizaticn, employee, writer,

or reporter has made every effort to avoid publicly

identifying the child who is the subject of the proceeding.

t5¥{6) Nothing in this section is intended to affect
the confidentiality of criminal court records or records of

law enforcement agencies."

Section 8. section 41-3-206, MCA, is amended to read:

*41-3-206. Procedure in case of child's death. (1) A&ny
A person or official required to report by law who has
reasonable cause to suspect that a child has died as a
result of child abuse or neglect shall report under ocath his
the person's suspicion to the appropriate medical examiner

or law enforcement officer. Any other person who has
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reasonable cause to suspect that a child has died as a
result of child abuse or neglect may report under oath his
the person's suspicion to the appropriate medical examiner
or law enforcement officer.

(2) The medical examiner or coroner shall investigate
the report and submit his findings, in writing, to the local
law enforcement agency, the appropriate county attorney, the

local child protective service, the family of the deceased

child, and, if the person making the report is a physician,
the physician."

Section 9. section 41-3-301, MCA, is amended to read:

"41-3-301. Emergency protective service. (1) any A
child protective social worker of the department of--famity
serviees, a peace officer, or the county attorney who has
reason to believe that anmy a youth is in immediate or
apparent danger of harm may immediately remove the youth and
place him the youth in a protective facility. The department
may make a request for further assistance from the law
enforcement agency or take appropriate legal action. The
person or agency placing the child shall notify the parents,
parent, guardian, or other person having legal custody of
the youth at the time the placement is made or as soon
thereafter as possible.

(2) No A child who has been removed from his the home

or any other place for h+ts the child's protection or care
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may not be placed in a jail.

{3) A petition shat® must be filed within 48 hours of
emergency placement of a child unless arrangements
acceptable to the agency for the care of the child have been

made by the parents. Criminal charges must be filed against

a family member or family associate believed by a county

attorney, the attorney general, or an attorney hired by the

department to have sexually abused or endangered a child. A

family member or family associate charged with sexual abuse

or endangerment is entitled to a jury trial.

{4) If criminal charges are not filed within 20 days cf

emergency placement, the child must be returned to the home

unless clear and convincing evidence exists to support an

allegation that the child, if returned to the home, is in

imminent danger of being sexually abused or endangered by a

family member or family associate. If evidence of imminent

danger exists, the child may be removed from the home only

for a period of time sufficient to allow the development of

the required criminal complaint. In all cases, an emerqgency

placement of a child may not continue beyond 60 days without

criminal charges being filed against the person believed to

have sexually abused or endangered the child.

t43(5) The department cf--famity--services shall make
such necessary arrangements for the youth's well-being as

are required prior to the court hearing."
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Section 10. section 41-3-303, MCA, is amended to read:

“41-3-303. Guardian ad litem. (1) ¥n When a child is

temporarily removed from the home and in every judicial

proceeding, the ccurt shall appoint for any 4 child alleged
to be abused or neglected a guardian ad litem. The
department or any of its staff may not be appointed as the
guardian ad litem in a judicial proceeding under this title,
When-necessary-the The guardian ad litem may must be a

nonprofessional person chosen from a roll of volunteers who

have undergone a background check and who have parental

experience. They may serve either at their own expense or at

public expense.

({2) The guardian ad litem is charged with the
representation of the ¢child's interests. The guardian ad
litem has the following general duties:

fa) to conduct investigations that the quardian ad
litem considers necessary to ascertain the facts
constituting the alleged abuse or neglect;

(b) to interview er and observe the child who is the
subject of the proceeding;

(c) to have access to court, medical, psychological,
law enforcement, social services, and school records
pertaining to the child and the child's siblings and parents

Oor ecuatodians legal quardian;

(d) to make written reports to the court concerning the
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child's welfare;
(e) to appear and participate in all proceedings to the
degree necessary to adequately represent the child, testify

reqarding the guardian ad litem's cbservation of the child's

needs and emotional state during any period of separation

from the family, and make recommendations to the court

concetning the child's welfare; and

(f) to be a friend and to provide for the daily

nurturing needs of the ¢hild while separated from the

family;

{g) to act as a medium for communicaticon with the

immediate family members, other family members, and friends

of the child during the separation pericd;

(h} to retrieve from the family any persocnal property

the child desires to have during the separation period;

(i} to report directly to the judge cn a reqular basis

the quardian ad litem's cbservations regarding the needs and

emotional state of the child during the separation period

and the impact of the separation on the child; and

t£3{j) to perform other duties as directed by the
court."

Section 11. Section 41-3-401, MCA, is amended to read:

"41-3-401. Abuse, neglect, and dependency petitions.

(1) %he Afrer filing criminal charges alleging sexual abuse

or _endangerment against a family member or family asscciate,
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the county attorney, attorney general, or an attorney hired
by the county welfare department or office of human services
shail--be is responsible for filing all petitions alleging
abuse, neglect, or dependency. The county attorney or
attorney general, or an attorney hired by the county welfare
department or office of human services with the written
consent of the county attorney or attorney general, may
require all state, county, and municipal agencies, including
law enforcement agencies, to conduct sweh investigations and
furnish such reports as may be necessary.

(2) Upon receipt of a petition, the court shall set a
date for an adjudicatory hearing on the petition. Suech
petsrtions-shatt Petitions must be given preference by the
court in setting hearing dates.

{3) A petition alleging abuse, neglect, or dependency
is a civil action brought in the name of the state of
Montana. The rules of civil procedure shati apply except as
herein modified in thig part. Proceedings under a petition
are not a bar to criminal prosecution.

(4) The parents or parent, guardian, or other person or
agency having 1legal custody of the youth named in the
petition, if residing in the state, shai}* must be served
personally with a copy of the petition and summons at least
5 days prior to the date set for hearing. TIf sueh a person

or agency cannot be served personally, the person or agency
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may be gerved by publicaticn in the manner provided by the
Montana Rules of Civil Procedure for other types of
proceedings.

(5} In the event personal service cannot be made upon
the parents or parent, guardian, or other person or agency
having legal custody, the court shall appoint an attorney to

represent the unavailable party where when in the opinion of

the court the interests of justice require.

(6) If a parent of the child is a minor, notice shai?
must be given to the minor parent's parents or gquardian, and
if there is no guardian the court shall appoint one.

(7) Any person interested in any cause under this
chapter has the right to appear.

(B) Except where when the proceeding is instituted or
commenced at the request of the department of--famiiy
serviees, a citation sha*¥ must be issued and served upon a
representative of the department prior to the court hearing.

(9) The petition shaii must:

{a) state the nature of the alleged abuse, neglect, or
dependency;

(b) state the full name, age, and address of the youth
and the name and address of his the youth's parents or
guardian or the person having legal custody of the youth;
and

{c) state the names, addresses, and relationship to the
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youth of all persons who are necessary parties to the
action,

(10) The petition may ask for the following relief:

(a) temporary investigative authority and protective
services;

(b) temporary legal custody;

{c) termination of the parent-child legal relationship

and permanent legal custody with the right to consent to
adoption: or

{(d) any combination of the above or such other relief
a8 may be required for the best interest of the youth.

(1) The petition may be modified for different relijef
at any time within the discretion of the court.

{12) The court may at any time on its own motion or the

motion of any party appoint counsel for any indigent party."

Section 12. section 41-3-402, MCA, is amended to read:

"41-3-402. Petition for temporary investigative

authority and protective services. {1} In cases where it

appears that a youth is abused or neglected or is in danger
of being abused or neglected, the county attorney, the
attorney general, or an attorney hired by the county welfare

department or office of human services, after filing

Criminal charges alleging sexual abuse or endangerment, may

file a petition for temporary investigative authority and

pProtective services.
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{2} A petition for temporary investigative authority
and protective services shat} must state the specific
autheority regquested and the facts establishing probable
cause that a youth is abused or neglected or is in danger of
being abused or neglected.

{3) The petition for temporary investigative authority
and protective services shaitr must be supported by an
affidavit signed by the county atterney, the attorney
general, or an attorney hired by the county welfare
department or office of human services or a department of
family services report stating in detail the facts wupon
which the reguest is based."”

Section 13. section 41-3-403, MCA, is amended to read:

"41-3-403. Order for immediate protection of youth.

(1) (a) Upon the filing of criminal c¢harges and a petition

for temporary investigative authority and protective
services, the court may issue an order granting relief that
may be required for the immediate protection of the youth.
{b) The order, along with the petition and supporting
documents, must be served by a peace officer or a
representative of the department on the person or persons
named in the order. When the youth is placed in a medical
facility or protective facility, the department shall notify
the parents or parent, guardian, or other person having

legal custody of the youth, at the time the placement Iis
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made or as soon after placement as possible,

(c) The order must reqguire the person served torcomply
immediately with the terms of the order or to appear before
the court issuing the order on the date specified and show
cause why the person has not complied with the order. The
show cause hearing must be conducted within 20 days of the
issuance of the order by the judge or a master appointed by
the judge. The person filing the petition has the burden of
presenting evidence establishing probable cause for the
issuance of the order. Except as otherwise provided in this
part, the rules of civil procedure apply. Hearsay evidence
of statements made by the affected youth is admissible at
the hearing.

(d) Upon a failure to comply or show cause, the court
may hold the person in contempt or place temporary legal
custody of the youth with the department until Ffurther
order.

(2) The court may grant the foilowing kinds of relief:

(a) right of entry by a peace officer or department
worker;

(b) medical and psychological evaluation of the youth
or parents, guardians, or person having legal custody;

{c} requirement that the youth, parents, guardians, or
perscn having legal custody receive counseling services;

{d) placement of the youth in a temporary medical
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facility or a facility for protection of the youth;

{e) reguirement that the parents, guardian, or other
person having custody furnish services that the court may
designate:;

(f) inquiry inteo the financial ability of the parents,
guardian, or other person having custody of the youth to
contribute to the costs for the care, custody, and treatment
of the youth and reguirement of a contribution for those
coats pursuant to the reguirements of 41-3-406(3) through
(6});

(g) other temporary disposition that may be required in
the best interest of the youth that does not require an
expenditure of money by the department unless the department
is notified and a court hearing is set in a timely manner OR
the proposed expenditure. The department is the payor of
last resort after all family, insurance, and other resources

have been examined.”

Section 14. Ssection 41-3-404, MCA, is amended to read:

"41-3-404. Adjudicatory heazring - temporary
disposition. (1) In the adjudicatory hearing on a petition
under 41-3-401, the court shall determine whether the youth
is a youth in need of care and ascertain, as far as
possible, the cause.

(2) The court shall hear evidence regarding the

residence of the youth, the whereabouts of the parents,
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guardian, or nearest adult relative, and any other matters
the court considers relevant in determining the status of
the youth.

(3) In all civil and criminal proceedings relating to
abuse, neglect, or dependency, none of the privileges
related to the examination or treatment o©f the <child and
granted in Title 26, chapter 1, part 8, except the
attorney-client privilege granted by 26-1-803, apply.

{4) If a child is temporarily removed from the home,

the department shall notify the family or a family member of

any change in the child's residence within 4 hours of the

change.

(5} If a child is temporarily removed from the home,

the family or a family member is entitled to an unencumbered

telephone call to the child at least 3 days each week for a

minimum of 1 hour each call. The family or family member is

also entitled to at least one personal visit each week for a

minimum of 3 hours.

t4¥({6) (a) If the court determines that the youth is
not an abused, neglected, or dependent child, the petition
shat: must be dismissed and any order made pursuant to
41-3-403 shaii must be vacated.

(b)) If the court determines that the youth is an
abused, neglected, or dependent child, the court shall set a

date for a dispositional hearing to be conducted within 30
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days and order any necessary or required investigations. The
court may issue a temporary dispositional order pending the
dispositional hearing. The temporary dispositional order may
provide for any of the forms of relief listed in
41-3-403(2)."

Section 15. section 41-3-406, MCA, is amended tc read:

“41-3-406. Dispositional hearing —- contributions by
parents or gua(dians for youth's care. (1) If a youth is
found to be a youth in need of care under 41-3-404, the
court may enter its judgment, making any of the following
dispositions to protect the welfare of the youth;

{a) permit the youth to remain with the youth's parents
or guardian, subject to those conditions and limitations the
court may prescribe;

{b) grant an order of limited emancipation te a youth
who is 16 years of age or older as provided in 41-3-408;

(c) transfer legal custody to any of the following:

(i) the department;

(ii) a child-placing agency that is willing and able to
assume responsibility for the education, care, and
maintenance of the youth and that is licensed or otherwise
authorized by law to receive and provide care of the youth;
or

{iil) a retative family member or other individual who,

after study by a social service agency designated by the
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court, is found by the court to be gualified to receive and
care for the youth;

(d) order any party to the action to do what is
necessary to give effect to the final disposition, including
undertaking medical and psychological evaluations,
treatment, and counseling that does not require an
expenditure of money by the department unless the department
is notified and a court hearing is set in a timely manner on
the proposed expenditure. The department is the payor of
last resort after all family, insurance, and other resources
have been examined.

(e) order further care and treatment as the court
considers in the bést interest of the youth that does not
require an expenditure of money by the department unless the
department is notified and a court hearing is set in a
timely manner on the proposed expenditure. The department is
the payor of last resort after all family, insurance, and
other resources have been examined.

(2) If the youth is transferred to the custedy of the
department, the court shall examine the Financial ability of
the youth's parents or guardians to pay a contribution
covering all or part of the costs for the care, custody, and
treatment of the youth, including the costs of necessary
medical, dental, and other health care.

{3) 1If the court determines that the youth's parents or

_36_.
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guardians are financially able to pay a contribution as
provided in subsection (2), the court shall order the
youth's parents o¢r guardians to pay an amount based on the
uniform child support guidelines adopted by the department
of social and rehabilitation services pursuant to 40-5-209.

(4 (a) Except as provided in subsection ({4){(Db},
contributiongs ordered under this section and each
modification of an existing order are enforceable by
immediate or delinguency income withholding, or both, under
Title 40, chapter 5, part 4. An order for a contribution
that is inconsistent with this section ‘is nevertheless
subject to withholding for the payment of the contribution
without need for an amendment of the support order or for
any further action by the court.

{b) A court-ordered exception from contributions under
this section must be in writing and must be included in the
order. An exception from the immediate income withholding
requirement may be granted if the court finds that there is:

{i) good cause not to reguire immediate income
withhaelding; or

{ii) an alternative arrangement between the department
and the person who is ordered to pay contributions.

(¢) A finding of good cause not to require immediate
income withholding must, at a minimum, be based upon:

(1) a written determination and explanation by the
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court of the reasons why the implementation of immediate
income withholding 1is not in the best interests of the
child; and

(ii) proof of timely payment of previously ordered
support in cases involving modification of contributions
ordered under this section.

(d) An alternative arrangement must:

(i) provide sufficient security to ensure compliance
with the arrangement;

(ii) be in writing and be signed by a representative of
the department and the persocn required to nake

contributions; and

{iii) if approved by the court, be entered into the
record of the proceeding.

(5) Upon a showing of a change in the financial ability
of the youth's parents or guardians to pay. the court may
modify its order for the payment of contributions required
under subsection (3).

(6 (a) If the coutt crders the payment of
contributions under this section, the department shall apply
to the department of social and rehabilitation services for
support enforcement services pursuant to Title IV-D of the
Social Security Act.

(b) The department of social and rehabilitation

services may collect and enforce a contribution order under

-38-
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this section by any means available under law, including the

remedies

4.1

Secti

provided for 1in Title 40, chapter 5, parts 2 and

on 16. Section 41-3-409, MCA, is amended to read:

"41-3-409. Appeals. (1) If requested by the attorney

for the

family, the supreme court may, within 60 days of a

hearing provided in 41-3-406, empanel a tribunal of three

district

court judges residing outside the jurisdiction of

the original court to review the case. Appeals of court

orders or decrees made under this part shait must be given

precedence on the calendar of the supreme court over all

other matters, unless otherwise provided by law. An appeal

does not

stay the order or decree appealed £from; however,
reme court may order a stay upon application and

if suitable provision is made for the care and

By a majority decision, the tribunal may:

substitute its judgment for that of the court of

the sup

hearing

custody of the child.
(2)
(a) affirm the decision;
(b) modify the decision;
(c)

original jurisdiction; or
(d) order a new hearing."

Section 17. section 41-3-609, MCA, is amended to read:

"41-

order a

3-609. Criteria for termination. (1) The court may

termination of the parent-child legal relationship

-39_

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0161/01

upon a finding that any of the following circumstances
exist:

(a) the parents have relinguished the chilgd pursuant to
40-6-135;

(b) the «child has been abandoned by his parents as set
forth in 41-3-102¢8+4t4¥(10)(e}:

(c¢) the child is an adjudicated youth in need of care
and both of the following exist:

{i) an appropriate treatment plan that has been
approved by the court has not been complied with by the
parents or has not been successful; and

(ii) the conduct or condition of the parents rendering
them unfit is unlikely to change within a reasonable time:
or

(d) the parent has failed to successfully complete a
treatment plan approved by the court within the time periods
allowed for the child to be in foster care under 41-3-410
unless it orders other permanent legal custody under
41-3-410.

{2} In determining whether the conduct or condition of
the parents is unlikely to change within a reasonable time,
the court must shall enter a finding that continuation of
the parent-child 1legal relationship will likely result in
continued abuse or neglect or that the conduct or the

condition of the parents renders the parents unfit, unable,

-4~
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or unwilling to give the child adequate parental care. In
making such determinations, the court shall consider but is
not limited to the following:

{a) emotional illness, mental illness, or mental
deficiency of the parent of such duration or nature as to
render the parent unlikely to care for the ongoing physical.,
mental, and emotional needs of the child within a reasonable
time;

(b} a history of violent behavior by the parent;

{c) a single incident of life-threatening or gravely
disabling injury to or disfigurement of the child caused by
the parent;

{d) excessive use of intoxicating liguor or of a
narcotic or dangerous drug that affects the parent's ability
to care and provide for the child; ‘

(e} present judicially ordered long-term confinement of
the parent;

(£} the injury or death of a sibling due to proven
parental abuse or neglect; and

(g) any reasonable efforts by protective gervice
agencies that have been unable to rehabilitate the parent.

{3) 1In considering any of the factors in subsection (2)
in terminating the parent-child relationship, the court
shall give primary consideration to the physical, mental,

and emotional conditions and needs of the child., The court

-41-

11
12
13
14
15
16
17
1B
19
20
21
22
23
24

25

LC 0161/01

shall review and, if necessary, order an evaluation of the
child's or the parent's physical, mental, and emotional
conditions,

{4) A treatment plan 1is not required under this part
upon a finding by the court following hearing if:

(a) two medical doctors submit testimony that the
parent is so severely mentally i1l that suekh the person
cannot assume the role of parent;

{b) the parent is incarcerated for more than 1 year and
suelh a treatment plan is not practical considering the
incarceration; or

(c} the death of a sibling caused by abuse or neglect
by the parent has occurred."”

Section 18. section 41-3-1103, MCA, is amended to read:

"41-3-1103. Powers and duties of department. (1) The
department shall:

(a) administer all state and federal funds allocated to
the department for youth foster homes, youth group homes,
and child-care agencies for youth in need of care, youth in
need of supervision, and delinguent youth, as defined in
41-5-103;

(b} exercise licensing authority over ail youth foster
homes, youth group homes, and child-care agencies;

{c) collect and disseminate information relating ¢to

youth in need cof care, yvouth in need of supervision, and
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delinguent youth;

(d) provide for training of program personnel
delivering services;

(e) in cooperation with youth care facility providers,
develop and implement standards for youth care facilities;

(f} maintain adequate data on placements it funds in
order to keep the legislature properly informed of the
following:

{i) the breakdown of youth in need of care, youth in
need of supervision, and delingquent youth by category in
out-of-home care facilities;

(ii) the cost per facility for services rendered;

(iii) the type and level of care of services provided by
each facility;

(iv) a profile of out-of-home care placements by level
of care; and

(v) a profile of public institutional placements; and

{g) administer all funds allocated to the department
for residential alcohol and drug abuse treatment for
indigent youths in need of care. indigent youths in need of
supervision, and indigent delinguent youths who require such
treatment.

(2) The department may:

{a} enter into contracts with nonprofit corporations or

assocliations or private organizations to provide substitute

—43-
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care for youth 1in need of care, youth 1in need of
supervision, and delinquent youth in youth care facilities;

{b) accept gifts,' grants, and donations of money and
property from public and private sources to initiate and
maintain community-based services to youth;

{cy adopt rules to carry out the administration and
purposes of this part.

{(3) The department shall pay for room, board, clothing,
personal needs, transportation, and treatment in youth
foster care homes and youth group homes for youths committed
to the department who need to be placed in such facilities.
Payments for the clothing of a child placed in a youth
foster home must be provided to the extent the child needs a
basic wardrobe or has a special <clothing need. However,
payments for clothing may not exceed $300 a year per child.

{4} If a c¢hild temporarily removed from the home is

placed in foster care, the department shall provide the

child's family or a family member with information on the

background of the home, any complaints filed agqainst the

home, and the record of disposition of children from the

home. The family or a family member is entitled to petition

the court for placement in another foster home if

digsatisfied with the original placement.”

NEW SECTION. Section 19. Effective date. [This act] is

effective July 1, 1994,
-End-

‘_44_.



STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for SB0033, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION: An act revising the laws relating to the investigation and removal of a child from the
home in a case of suspected sexual abuse or endangerment of the child’'s welfare; prohibiting anonymous reporting of
suspected sexual abuse or endangerment; requiring criminal charges tc be filed against a person suspected of sexual abuse or
endangerment prior to filing a petition for removal of the child from the home; requiring evidence of suspected sexual abuse
or endangerment to be given to the family; guaranteeing a family’'s communication with a child removed from the home;
requiring information on foster home placement to be given to the family of a child removed from the home.

ASSUMPTIONS:

Department of Family Services (DFS)

1. Based on current work load, there are 14,000 children annually involved in child abuse and neglect investigations. Each
contact would need an individual video cassette estimated at 5$3.00 ($42,000)}.

2. Each gocial worker (180) would need a video camera and VCR at §1,585 to complete their duties as required by Section 5
of the bill ($285,300)}.

3. Video cassettes would need tc be stored for up to twenty (20) years. One (1) file cabinet would hold up to 100 video
cassettes. At 14,000 cassettes per year, 140 locking file cabinets at $524 would be required ($73,360).

4. Equipment purchased to comply with the requirements of this bill will not need replacement during FY95.

The Montana Supreme Court

5. There may be 700 cases appealed per year.

6. Travel for each of thes three district judges for a tribunal hearing required in section 16 is assumed to be 150 miles
each way, (3x300=900 miles at .25 cents) for a cost of $675 per hearing. Of the appeals, 80% will have hearings (560 x
$675) = $378,000 annual travel costs for judges.

7. Costs for a hard copy of the proceeding for each judge ($500 x 2 = $1,500 x 560) = $840,000.

8. The costs associated with a court reporter for the tribunal hearing is $500 x 560 = $280,000.

FI I :
Department of Familyv Serxvices:
Expenditures:; FY ‘5S4 FY '95
Current Law Propogsed Law Difference Current Law Propoged Law Difference

Operating Expenses 0 a 0 0 42,000 42,000
Equipment _0 _0 0 _0 358,660 358,660
Total o] o 0 0 400,660 400,660
(continued)

DAVID LEWIS, BUDGET DIRE R DATE JAMES H. BURNETT, PRIMARY SPONSCOR DATE

Office of Budget and Program Planning - Fiscal Note for 3B0033, as introduced

S 33



Fiscal Note Request,SB0033, ag introduced
Form BD-15 page 2
(continued)

FISCAL IMPACT:

Montana Supreme Court:

Expenditures: FY '94 FY ‘95

Current Law Propoged Law Difference Current law Proposed Law Difference
Operating Expenses _0 _0 _0 _0 1,498,000 1,498,000
Net Impact:
General Fund (01) 0 0 0 0 1,898,660 1,898,660

EFFECT ON COUNTY OR OTHER LOCAL REVENUES QR EXPENDITURES: Local law enforcement agencies and county attorneys would also

require the capability to video tape contacts with clients, make reproductions of the tapes and store these for up to twenty
(20) vears.

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: After several years of accumulating the video cassettes, it would reguire the
hiring of part time DFS FTEs for each region to manage the filing and distribution of the videos.

TECHNICAT, NOTES: There appears to be a further fiscal impact in section 5 which amends 41-3-202, MCA. The new section 41-3-
202(4) reguires: "All examinations of the child must be attended by the independent examining psychclogist or physician
representing the family and by the social worker.", but it does not define an examination or say who is responsible for the
coet of the psycholegist or physician.
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SENATE BILL NO. 33
INTRODUCED BY BURNETT, SWIFT, AKLESTAD,
GRINDE, BENEDICT, SIMPKINS, HAGER

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE LAWS
RELATING TO THE INVESTIGATION AND REMOVAL OF A CHILD FROM
THE HOME; ‘EN--A--EASB--6P--9SUSPECPED---SEXUAL——-ABHSE-——8R
ENPANGERMENZ --6P--FHE-€HIbD+ S-WELPARH;-PROHIBIPENG-ANONEMOUE
REPGRZING--6F-—~9UGPECPED - - SEXUAL--ABUSE--—OR-——ENDANGERMENE+
RBGUERING--ERIMEINAL—-CHARGES——P0-—BE--FILED-AGAINST-A-PERSON
SUSPECYRD—-OP-SEXUAL-ABUSB-OR-ENDANGERMENT-PRIOR-PO-FPILING--A
PETYIFION——POR--REMOVAL-OP-PHE-CHEIhHD~PROM-THE-HOME ~-REQUIRING
HVEIDENER--6F--5USPHEPED-——SHXUAD---ABUSH~--OR---ENDANGERMENT

AUTHORIZING CERTAIN INFORMATION TO BE GIVEN TO THE FAMILY;

SUARANTBEING---A---PAMIE¥13 AUTHORIZING CERTAIN FAMILY

COMMUNICATION WITH A CHILD REMOVED FROM THE HOME; REBQUIRING
ENFORMAPION--ON—-POSTPER--HEOMB--PHLAEEMENT?--PO-BE-GIVEN-TO-THE
PAMib¥-OP-A-CHILB-REMOVED-FROM-PHE-BOMB; AMENDING SECTIONS
40-8-111, 41-3-101, 41-3-102, 4&-5-20&7‘4;—3-202. 43-3-2047
41-3-205, 41-3-206, 41-3-301, 41-3-303, 43-3-4827-—41-3-402+
41-3-403, AND 41-3-404, 43~3-4867-43-3-4097-4%-3-6037-ANB
43-3-12383v MCA; AND PROVIDING AN EFFECTIVE DATE."

WHERBAS;-the-hegistature-£finds-ie-neceasary--to--restore

pubitic--¢contidence--in--the-system-and-provide-proteetion—of
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individuai-and-family-eivii--srights--as--guaranteed--by-—the
state—-and-federal-constitutionss-and
WHEREAS7---present---Montana--iaw--grguabiy--atiews——the
Bepartment---of---FPamiiy---Services---te---ecircumvent-———the
conatitutionat-rights-ef-individuale-and-famiiiens;-and
WEBRBAS7--Mentana--iaw-sheuid-require-that-the-burden-of
proving-allegations-ef-ehitd-gbuse-—or--negiect--be—-on--the
Bepartmene--and-~that--these--atiegations-be-proved-beyond-a
reasonabie-doubts-which-woutd-reduce-the-incidence-of--faine
ehnrges——ai—-aiieged-—abnsev-—resuiting—-&n--a—eorreaponding
savings-to-the-generai-fund;—and
WHEREMS7-there-is-no-room-fer-errsr-in--the—--removai--of
ehildren——from--the--homes-and-extreme-care-must-be-taken-ts
avoid--ruining--a-—famity;--parenty--or--individuai--chreugh
government-intrusion-or-mistaker—and
WHEREAS7-it-is-necessary-to-rescore-the—sacred-principie
of-“innocent-untii-proven-quilttyi-ee-the-process-of-—temovat
eé--a--ehiid--fram—-the«—home-—in——:ases—of-aiieged—ebuseHor
negiectr-and
WHERBAST-chiid-abuse-and-negiece-ts-a-crime——and--shoutd
be-addressed-an-a-crime;-and
WHEREASy-deiaying-the-effective-date-of-thias-legistation
untii—-&uiy-—ir--19941--wil1-~aiicw—the-Bepartmene-oé—?aniiy
Servicea-time-te-estabtish-eriteria-to-impiement-the—changes

necessary-to-applty-this-—-tegisiation--to--cases--of--aiieged

-2- SB 33
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ehiid--abuse-~or--neglect-and-to-enauvre-that-those-cases-are

addressed-by-this-tegistacions

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 40-8-111, MCA, is amended to read;

»40-8-111. Consent required for adoption. (1) An
adoption of a child wmay be decreed when there have been
filed written consents to adoption executed by:

' (a) both parents, if 1living, or the surviving parent of
a child, provided that consent is not required from a father
or mother:

{i) adjudged guilty by a court of competent
jurisdiction of assault on the child, as provided in
45-5-201; endangering the welfare of children, concerning
the child, as provided in 45-5-622; or sexual abuse of
children, toward the child, as provided in 45-5-625;

(ii) who has been permanently judicially deprived of the
custody of the child on account of cruelty or neglect toward
the child;

(iii) who has, in the state of Montana or in any other
state of the United States, willfully abandoned the child,
as defiped get Fforth in 41-2-102¢8%¢td4y+383{e}(8)(D};

(iv) who has caused the child to be maintained by any
public ‘or private children's institution, any charitable

agency, or any licensed adoption agency or the department of

-3- SB 33
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family services of the state of Montana for a period of 1
year without contributing to the support of the child during
said the period, if able:

(v) if it is proven to the satisfaction of the court
that the father or mother, if able, has not contributed to
the support of the child during a period of 1 year before
the filing of a petition for adoption; or

{vi} whogse parental rights have been judicially
terminated;

(b) the legal guardian of the child if both parents are
dead or if the rights of the parents have been terminated by
judicial proceedings and such the guardian has authority by
order of the court appointing him the guaréian to consent to
the adoption;

{c} the executive head of an agency if the c¢hild has
been relinquished for adoption to smeh the agency or if the
rights of the parents have beén judicially terminated or if
both parents are dead and custody of the child has been
legally vested in such the agency with authority to consent
to adeption of the child; or

{d) any person having legal custody of a child by court
order if the parental rights of the parents have been
judicially terminated, but in-sueh--ecase the coirt having
jurisdiction of the custody of the child must shall consent

to adoption and a certified copy of its order shatl must be

—-4- SB 33
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attached to the petition.

{2) The consents required by subsections (l)(a) and
{1){(b) shat}¥ must be acknowledged before an officer
authorized to take acknowledgments or witnessed by a
representative of the department, of-famiity-serviees--or of

an agency, or witnessed-by-a-representative of the court.”

Section 2. Section 41-3-101, MCR, is amended to read:

“41-3-101. Declaration of poliey. (1) It is hereby
dectared-to-be the policy of the state of Montana to:

{a) ¢nsure ensure that all youth are afforded an
adeguate physical and emotional environment to promote
normal development;

(b} compel in proper cases the parent or guardian of a
youth to perform the moral and legal duty owed tc the youth;

{(c¢) achieve these purposes in a family environment
whenever possible; and AND

{d) preserve the unity and welfare of the family

whenever possible and-provide-ieqai-redress-for-the-uniawfui

interference-with~the-famityias-right-to-remain-intacts--and

{tey-—ensure-that—there—is-ne-forced-removal-of——-a——-chiid

from——the—-family——because——of--suspected-——sexuval--abuse--or

endangernent——of-—the-chitdia-velfare-by-an-imnediate—£amity

member-er-famity-associate-witheut-the-fiiing-of-a--ecriminal

cempiaint-charging-sexual-abuse-or-endanserment-against-thae

immediate-family-member-or-family-asseciate,

-5- 5B 33
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(2) It is the policy of this state to:

{a) protect, whenever possible, family unity;

(b) provide for the protection of children whose health
and welfare are or may be adversely affected and further
threatened by the conduct of those responsible for their
care and protection; and

{c) ensure that whenever removal of a child from the

home is necesgsary, the child is entitled to maintain ethnic,

cultural, and religious heritage free-frem-proseiyeism.

{3) It is intended that the mandatory reporting of suneh

sexuai-abuse-er--endangerment SUCH cases by professional

pecple and other community members to the appropriate
authority will cause the protective services of the state to
seek to prevent further abuses, protect and enhance the
welfare of these children, and AND preserve family life

wherever appropriate;——-and---provide--iegai--redress——feor

interference-with-the-famity,"

Soction 3. section 41-3-102, MCA, is amended to read:

"41-3-102. Definitionsg. As used in this chapter, the
following definitions apply:

(1) "“A person responsible for a child's welfare" means
the child's parent, guardian, or Eoster parent; a staff
person providing care in a day-care facility; an employee of
a public or private residential institution, facility, home,

or agency; or any other person legally responsible for the

~6- SB 33
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child's welfare in a residential setting.

{2) "Abused or neglected" means the state or condition
of a child who has suffered child abuse or neglect.

{3} (a) "Adequate health care" means any medical care,
including the prevention of the withholding of medically
indicated treatment or medically indicated psycholagical
care permitted or authorized under state law.

(b) Nothing in this chapter may be construed to require
or justify a finding of child abuse or neglect for the sole
reason that a parent, due to religious beliefs, does not
provide medical care for a child. However, nothing in this
chapter may be consfrued to 1limit the administrative or
judicial authority of the state tc ensure that medical care
is provided to the c¢hild when there is imminent or

substantial risk of harm to the child.

{4) *Child" or “"youth" means any person under 18 years

of age.

{5) (a) "Child abuse or neglect" means:

{i) harm to a child's health or welfare, as defined in
subsection (8); or

(ii) threatened harm to a child's health or welfare, as
defined in subsection (iS).

{b) The term includes harm or threatened harm to a
child's health or welfare by the acts or omissions of a

person responsible for the child's welfare.

=7- SB 33
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{6) “Department" means the department of family
services provided for in 2-15-2401.

(7) ‘“"Dependent youth" means a youth:

{a} who is abandoned;

(b} who is without parents or guardian or not under the
care and supervision of a suitable adult;

(c) who has no proper guidance to provide for necessary
physical, moral, and emotional well-being;

(@) who is destitute;

{e} who is dependent upon the public for support; or

(f) whose parent or parents have voluntarily
relinquished custody and whose legal custody has been

transferred to a licensed agency.

{+83-—LPamily——means--at--iteast--one-naturat-ocr-adoptive

parent-or—iegal-gquardian-with-at-ieast-one-minor-chiids

{94—-LPamily-asseciate’means-a-person-whe--may--or--may

net——live-——within-the-househeid-of-a-echitd-But-who-is—er—has

been-granted-unencumbered-acceas—to-che-chiltd-by--a--naturai

or--adoptive——parenty-—step-parent;-or-iegal-quardian-of-the

childs

+83{163(8) "Harm to a éhild's health or welfare" means
the harm that occurs whenever the parent or other person
responsible for the child's welfare:

(a) knewingly inflicts or knowingiy allows to be

inflicted upon the child physical or mental injury;

-8~ SB 313
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(b) lknowingly commits or knowingiy allows to be
committed sexual abuse or exploitation of the child;

tey——induces-or-attempta-to-induee-a—chiltd--inte--giving

unerde—-—kbescimony-that-the-echiid-oar—anather-chitd-was-abused .

er-neglected-by-a--paresnt——or--parsen--responsibie-—fer——the

childis-welfares

te¥tdy(C) causes failure to thrive or otherwise fails
to supply the child with adeguate food or fails to supply
clothing, shelter, education, or adequate health care,
though financially able to do so or through THOUGH cffered
financial or other reasonable means to do so;

tdyfe}(D) abandons the child by leaving the child under
circumstances that make reasonable the belief that the

parent or other person does not intend to resume care of the

child in the future or by willfully surrendering surrenders

physical custody for a period of 6 months and during that
period does not manifest to the child and the person having
physical custody of the child a firm intention to resume
physical custody or to make permanent legal arrangements for
the care of the child; or

teytE3{E) is unknown and has been unknown for a period
of 90 days and reasonable efforts to identify and locate the
parents have failed.

tiiy-2immediate-family-member!-means-a-parenty-guardian;

or-naturat-relative-aof-a-~chitd--and--ineciuvndes——the——naturai
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gqrandparent-of-the-chiid=

tiz2j-Uinfant-oar-coddiert-means-a-chitd-who-has-yec—to-bhe

trained--in-perssnat-hygrene-skiiis-regquired-to-care-for-che

childts—own-sanitary-requirements-and-who-is-not-beyend--the

age-when-a-reasonabie-persen-wouild-asxpect-hygiene—skilis-and

training-to—be-compieter

ti3}-“Hnowingliy®-has-the-meaning-provided-in—-45-2-1631:

9¥1243(9) “Limited emancipation" means a agtatus
conferred on a dependent youth by a cburt after a
dispositional hearing in accordance with 41-3-406 under
which the youth is entitled to exercise some but not all of
the rights and responsibilities of a person who is 18 years
of age or older.

+303{353(10) “Héntal injury" means an identifiable and
substantial impairment of the child's intellectual or
psychological functioning.

t2331363(11) "Physical injury" means death, permanent or
temporary disfigurement, or impairment of any bodily organ
or function and includes death, permanent or temporary
disfigurement, and impairment of a bodily organ or function
sustained as a result of excessive corparal punishment.

t173-“Proseiytism®--means-the-change-cr—attempted-change

through--undve-——inflivence--of--the--retigqious———beitiefs--——or

affitiation-of-a-chiid-that-has-been-remeved-from-the-family

to-—a--reltigion--other-than-that-affitiated-with-che-chiid's

~10- S8 33
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racey-culturey-or-heritage-by-an-aduity-other-than-a--family

membery—in-a-position—of-pewer-aver—the-child-er~-by-conseane

exposure——of-—-the—-child-—-to-—-dogmay-tradition;-esr—retigious

teachings—-and-practices-preferred-by-the-aduits-

t329£383(12) (a) "Sexual abuse" means the commission of
sexual assault, sexual intercourse without consent, indecent
exposure, dgviate sexual conduct, or incest, as described in
Title 45, chapter 5, part 5.

(b) Sexual abuse does not include any necessary

touching of an infant's or toddler's genital area while

attending to the sanitary needs of that infant by-a-parent

or—--any--acts--that--wonltd-—otherwise--be--considered--by--a

reasonabie-person-to-be-a-comforting——-of--the--infant--by—-a

concerned-or-ieving-parent OR TODDLER.

+333£39§(13) "Sexual exploitation” means allowing,
permitting, or encouraging a child to engage in a
prostitution offense, as described in 45-5-601 through
45-5-603, or allowing, permitting, or encouraging sexual
abuse of children as described in 45-5-625.

t14y{203(14) “Social worker" means an employee of the
department whose duties generally involve the provision of
either child or adult protective services, or both,

+353¢23y{15) "Threatened harm to a child's health or
welfare” means substantial risk of harm toc the child's

health or welfare.
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t163f22%(16) {a) "Withholding of medically indicated
treatment® means the failure to respond to an infant's
iife—threatening conditions by providing treatment
(including appropriate nutrition, hydration, and medicaticn)
that, in the treating physician's or physicians' reasonable
medical Jjudgment, will be most likely to be effective in
ameliorating or carrecting the conditions. Howcverjy-the

{b} The term éoes not include the failure to provide
treatment (other than appropriate nutrition, hydration, or
medication) to an infant when, in the treating physician's
or physicians' reasonable medical judgment:

ta¥(i) the infant is chronically and irreversibly
comatose;

+b¥{ii) the provision of treatment would:

+4+(A) merely preolong dying;

ti¢¥(B) not be effective in ameliorating or correcting
all of the infant's life-threatening conditions; or

+%i%¥(C) otherwise be futile in terms of the survival
of the infant; or

te¥(iii) the provision of treatment would be virtually
futile in terms of the survival of the infant and the
treatment itself under the circumstances would be inhumane.
For purpcses of this subsection, "infant" means an infant
less than 1 year of age or an infant 1 year of age or older

whe has been continuously hospitalized since birth, who was

-12- SB 33
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born extremely prematurely, or who has a long-term
disability. The reference to leas than 1 year of age may not
be construed to imply that treatment should be changed or
discontinued when an infant reaches 1 year of age or to
affect or 1limit any existing protections available under
state laws regarding medical neglect of children over 1 year
of age.
+239423%3(17) "Youth in need of care” means a youth who
is dependent, abused, or neglected as defined in this
section."
Section-d-—Section-41—3-201;-MEA7-is-amended-to-read:——
443-3-281---Reportsrs——{i}--When——the--preofessienats——and
officialn-iitated-in-subaection-{2)-know-or—-have--reasenabie
canse-to-snspectr-as-a-reantt-of-information-they-receive-in
their--professionai-—-or--officiar--capacityr-that-a-chitd-is
abused-or—negiectedr-they-shaii-repore-the--mateer—-prompely
to-the-department-of-famiiy-services-cor-ita—tocai-affiliater
which--then--shali--notify-the-county-atterney-of-the-county
where-the-child-reaidess
t2y--Prefessionais-and-officiais-required-to-repore-ares
tay--2 physiciany-—-residenty--interny-—or--member--of--a
hospitaiis-—-staff--engaged--in--the--admissiony-examination;
carer-or-treatment-of-personss
thy——a-—-nursey--osteopathy———chiropractery-—-podiatristy

medical—-examinery-—cerenery——dentisty-—-optemetristy--or-any

-13- SB 33
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other-heatth-or-mentali-heatth-prefessionat+
tey--€hristian-Seience--practitioner practitioners and

retigious-heaterss
tdy—-sechosi—--teachersy---other—--schooi--officiata;--and

employeen-who-work-during-regular—-schosi-hours:

. fej—-a-sociai--werkerr--eperatorl er--employee——of--any

‘registered-or-iicensed-day-care-or-substitute~care-facititys

osr-any-other-operator-or-emptoyee—of-a-chitd-care-facititys
tEy--a fester---carey--residentialy——or——institutiona
worker:
{tgy-—-a-peace-officer-or-other-itav-enforcement—-officialt+
or

thy--a—member-of-the eiergy-

t3)--Any--person-may-make-a-report-under-this-section-if
he the-persen knews-or-has-reasonable-cauvse—to-suspect--that
a-chitd-is-abused-or-negiecteds

f&+--fa}—Except-—ﬁ=—-prcvided-‘in-—subsection——f&?tbi-or
téyteyr-a—persen-tiated-in-subsection-{2)-may-net-refuse--¢o
Rake--a-report-as-reguired-in-this-section-on-che—grounda-of
a-physiecian-pacient-or-simitar-priviteges

thi--A-clergyperson member-cf-the-ciergy or a priest--is

net-required-co-make-a-report-under-this-section-if:
tit--the--knowiedge-or-suspicion-of-the-abuse-or-negiect
came-from-a-statement-or-confession-made-co-the-ciergyperson

member-ef-the-clergy or the priest-in-his the capacity-as of

-14- SB 33
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a-clergyperson membher-of-the-ctergy or a prieses
fii#—the—statenene-vas--intended-—to--be--a——p&rb—-of--a
eonfidentiai-—connunieaeion——between-the-eiergyperson member
of-the-ciergy or the priest-and-a-member-of-his the church
or—-congregatien;-and
tiii}-the--person—-who--made-the-statement-cr-confession

does—nut*canuene--to-—the——diseiusure--by--thz—-ciergyperson

sember—of-the-elerqy or the prieses

tey--A--ciergyperson member-of-the-cieray ar & priest-is

not-required-to-make-a-reparet—-under—-this--—seetisn—-if—-the

communieation--is--required-to-be-confidentiai-by-canon-iaws

church-doctriner-or—estabiished-church-prastices
t5y--Fhe-reporta-referred-to-under—-this—-section--shati

must-be-made-under-ocath-and-must conkmins

ta)r-—-the-names-and-addresses-ef-the-chiid-and-his-or-hes
the--chiid*a parents-eor-cther-perscns-respensible-for-his—or
her the-ehildls ecare-

thy——to-the-extent—known;-the-chitdis--age;-~the--nature
and——exteht——e!-the—chiid*s-injuries7—§neinding-nny-evidenee
of-previcus-injuriess

tey-—any-other-informatien-that-the-maker-ef-the-—report
beiieves--might--be~-heipful-in-estabiishing-the-cause-sf-the
tnjuries-or-showing-the-wilifut-negiect-and-the-identity--of
the person-or-persens-responsibie-therefor for-the-inturies

er-negiect;-and

=15~ SB 33
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tdy-——the-facta-which that ied-the--persen--reporting——to

beitieve teatify--under-——omth that——the--chitd-has-suffered

tnjury-or-injuries-or-wiliful-negleety-within-the-meaning—of
this-chapter:®
Section 4. Section 41-3-202, MCA, is amended to read:
¥41-3-202. Action on reporting. (1} Upon receipt of a
report as reqguired by 41-3-201 that a child is or has been
abused or neglected, a social worker or the county attorney
or a peace officer shall promptly conduct a-thereugh an

inteiad A THOROUGH investigation into the home of the <c¢hild

involved or any cother place where the child is present, into
the circumstances surrounding the injury of the childf and
into all other nonfinancial matters whieh that in the
discretion of the investigator are relevant to the
investigation. In conducting an investigation under this
section, a social worker may not inguire intc the financial
status of the child's family or of any other person
responsible for the child's care except as necessary to
ascertain eligibility for federal assistance programs or to
comply with the provisions of 41-3-406.

t2}-—-An-initial-investiqation-inte-the-heme-of-the-echild

nay-be-conducted——-wvhen-~an-—-anenymeus--repore-—is--recesiveds

Howevery-—-the-—investigation-——must—-within--48-hours-develop

independenty—corroberativer—and-attributablie-information——in

order-——for-—-the--investiqatien—to——continues——wWithout——the

-16- SB 33
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development-of-corroberative-and-attributabie-informationy-a

chitd-may-not-be-removed-from-the-homes

t2¥t3¥(2) The social worker is responsible for
assessing the family and planning for the child. If the
child is treated at a medical facility, the social worker,
county attorney, or peace officer shall, consistent with
reasonable medical practice, have the right of access to the
child for interviews, photographs, and securing physical
evidence and have the right of access to relevant hospital
and medical records pertaining to the child., TIf considered
appropriate by the social worker, county attorney, or peace
officer conducting an interview of the child, an employee of
the public school attended by the child involved may
participate in any interview of the child if the child is
enrolled in kindergarten through 8th grade.

14¥(3) Aii--examinations AN EXAMINATION of ¢he A child

muse MAY be attended by the AN independent examining

psychologist or physician represesting WHO IS RETAINED BY

the family and--by—-the—-sseciat--werker., If the child is

tnterviewed VIDEOTAPED by the social worker, an unedited

videotape with audio track must be made available for

ueneneymbered PRIVATE review by the family.

+3445%(4) If from the investigation it appears that the
child suffered abuse or neglect, the department shall

provide protective services to the child pursuant to

-17- 5B 33
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43-3-36% THIS PART and may provide protective services to

any other child under the same care. The department wiii

shall advise the county attorney and the child's family of

its investigation.
+4¥¢6¥(5) The investigating social worker, within 60
days of commencing an investigation, shall also furnish a

written report to the department and--the--famity. The

department shall maintain a recerd system containing child
abuse and neglect cases.

t54t#3(6) Any person reporting abuse or neglect which
that involves acts or omissions on the part of a public or
private residential institution, home, facility, or agency
shail-be is responsible for ensuring that the report is made
to the department of-famiiy-services, its local affiliate,
and the county attorney of the county in which the facility

is locatedr-and-+the-family-af-tha-chiid-who-is—-the--subject

of-the-repore.”
Section-6~-Section-41-3-26845-MEA7—is-amended-to-read=--
ugt-3-2047--Admiasibitity-——and-preservation-of-evidences
t3y-In--any @& proceeding--resnieing--frem--a--report--made
pursuant--te--ehe-—provisions--of-~this--chapter-or-in-any a
proceeding-where-the-report-or-its-contents—are-sought-to-be
introduced-into-evidence;-the-report-sr-its-contents-or-—any
sthes--fact-retated-to-the—-report-or-to-the-condition-of-the

ehiid-who-is-the-subject—of-the--report—-ahat: may not--be

-1B- SB 33
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excinded--on--the--ground--that--the-matter-is-or-may-be-the
subjeet--of--a--priviiege--retated--tas--the--examnination——eor
treatment-of-the-chiid-and-granted-in-Pitle-26y--chapter—-1+
part--By--except--the--attorney-ciient--privitege-granted-by
26-1-8603+

t2+--Any A person-or-offictat-required-to--report—-under
41-3-201-~-may--take-~eér-cause-to-be-taken-phategraphs—-of-the
nre-—af~trnnna-Gisibie-on-a—chiid—wha—is—the——subjeet—-ef-—a
repart:--Fhe--cost--of--photegrapns-taken-under-this-section
shail must be-paid-by-the-departmenes

+34--When-any a person-required-to-report-under-41-3-261
£inda-viaibie-evidence-that-a-chiid-has--suffered——abuse--or
neglecery--he the_person must shaii inetude-in-his the repeort
either-a-written-description-er-photographs-of-the-evidences

t44-~A-physiciany-either—in-the-course-of-his--providing
medical--care--to--a--minor-or-after-conaunitation-with-chiid
protective-—servicesy;--the--ecounty--attorneyy---or-—-a——-iaw
enforcement--officer—-may-require-x-rays-to-be-taken-when-in

his the-physicianis professional-spinion-there-ts—-a-need-for

rﬁdieiogieai—evidenee-of—suspected—abuse-or-negieetr-—!-rnys
may--be--taken--under-this-section-without-the-permisaion-of
the-parent-or-guardians~FThe-cost-ef-the-x-rays--ordered——-and
taken--under—-this--section-shalti must be-paid-by-the-county
ehitd-precective-service-ageneys

t5}--Evidence-ceoliected-in-the-questioning-ef-a-chitd-by

-19- SB 33
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an-investigater-withont—the-presence--ef--a--videotape—-with

audée--t?ack--is-&nadnissibie-én-a-eeu!t—te-suppert—a~netion

to-temporariliy-remove--the--chiltd——£frem--the——famity;-—grant

temporary-ecustedyy-or—terminate-parentai-rights-

15¥{63--A: At-the-time-the-written-confirmatien-report

is-sent-or-as-soon--thereafter--as--possibie;--at¥ writtens

photographicy—-or--radiolegicali-evidence-gathered-under-thia
section-shail must be-sent-te-the--itocat--affitinte--of-—the

department and-cepies-must-be-sent-te—the-chitdts-familty-at

the-time-the-written-confirmation-repert-is-sent-or-as--seen

thereafter—as-is-possibiecs

Section B. section 41-3-205, MCA, is amended to read:

"41-3-205. Confidentiality =- disclosure exceptions.
{l) The case records of the department of social and
rehabilitation services, the department.of—-famiiy——servéees
and its local affiliate, the county welfare department, the
county attorney, and the court concerning actions taken
under this chapter and all records concerning reports of
child abuse and neglect must be kept confidential except as

provided by this section. Any Exeept——as--provided-—in

subsectiona-{4}--and--{5yy--a ANY person who permits or

encourages the unauthorized dissemination of their the

contents of case records is guilty of a misdemeanor.

(2) Records may be disclosed to a court for in camera
inspection if relevant to an issue before it. The court may
-20- SB 33
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permit public disclosure if it finds disclosure to be
necessary for the fair resolution of an issue before it.

(3) Records may also be discleosed to the following
persons or entities in this state or any other state:

{a) a department, agency, or organization, including
federal agencies, legally authorized to receive, inspect, or
investigate'reports of child abuse or neglect;

(b) a 1licensed yocuth care facility or a licensed
child-placing agency that is providing services to the
family or child who is the subject of a report in the
records;

{c) a licensed health or mental health professional who
is treating the family or child who is the subject of a
report in the records;

(d) a parent; er guafdian, or person designated by a

parent or guardian of the child who is the subject of a

report in the records or other person responsible for the
child’'s welfare, without with WITHOUT disclosure of the
identity of any person who reported‘or provided information
on the alleged child abuse or neglect incident contained in
the records;

{e) a child named in the records who was allegedly
abusedvor neglected or the child's guardian ad litem;

(£) the members of an interdisciplinary child

protective team authorized under 41-3-108 for the purposes

~21- SB 33
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of assessing the needs of the child and family, formulating
a treatment plan, and monitoring the plan;

(9) a department or agency investigating an applicant
for a license to operate a youth care facility, day-care
facility, or child-placing agency if the Iinvestigation is
based on a substantiated report and the applicant is
notified of the investigation;

{h} an employee of the department if disclosure of the
records is necessary for administration of programs designed
to benefit the child;

{i} an agency of an Indian tribe or the relatives of an
Indian child if disclosure of the records is necessary to
meet requirements of the federal Indian Child Welfare Act;

(}) a youth probation officer who is working in an
official capacity with the child who is the subject of a
report in the records;

(k) a county attorney or peace officer if disclosure is
necessary for the investigation or prosecution of a case
involving child abuse or neglect;

(1) a foster care review committee established under
41-3-1115 or, when applicable, a local citizen review board
established under Title 41, chapter 3, part 10;

{(m} a school employee participating in an interview of
a child by a social worker, county attorney, or peace

officer as provided in 41-3-202;

-22- SB 33
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{n} a member of a county interdisciplinary child
information team formed under 52-2-211 who is not listed in
subsection (3); or

(0) members of a local interagency staffing group
provided for in 52-2-203.

(4) A person who is authorized to receive records under
this section shall maintain the confidentiality of the
records and may not disclase information in the reccrds to
anyone other than the persons described in subsection

{3)i{a), except that nothing in this subsection may be

construed to compel a family member who-believes-the-famiiy

is-being-victinized-by-an-unfair-or-unwarranted--process to

keep the proceedings secret.

+5y--A--news—-srganization—-or-its—employee;—ineiuding-a

freeiance-writer-gr-repertery-is-not-—tiabie-——for-—-repareing

factas-or-statements-made-by-an-immediate-famity-member-under

subsection--{43——-if-che-news-orqanizationy-empioyeer-writery

or-—-reporter-—has—--made——every-—effort——to—-aveid-—-publiciy

identifying-the-chiltd-who-is—the—subject-af-the—proceeding-

+5¥¢64(5) Nothing in this section is intended to affect
the confidentiality of ¢riminal court records or records of
law enforcement agencies.™ h

Section 6. Section 41-3-206, MCA, is amended to read:

*41-3-206. Procedure in case of child’'s death. (1) Any

A person or official required to report by law who has

~23- SB 33
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reasonable cause to suspect that a child has died as a
result of child abuse or neglect shall report under-cath his
the person's suspicion to the appropriate medical examiner
or law enforcement officer. Any other person who has
reasonable cause to Suspect that a child has died as a
result of child abuse or neglect may report under-esath his
the person's suspicion to the appropriate medical examiner
or law enforcement officer.

(2) The medical exéminer or coroner shall investigate
the report and submit his findings, in writing, to the local
law enforcement agency, the appropriate county attorney, the

local child protective service, the family of . the deceased

child, and, if the person making the report is a physician,
the physician."

Section 7. section 41-3-301, Mca, is amended to read:

"41-3-301. Emergency protective service. 1) Any A
child protective social worker of the department ef--family
serviees, a peace officer, or the county attorney who has
reason to believe that any a youth is in immediate or
apparent danger of harm may immediately remove the youth and
Place him the youth in a protective facility. The depar tment
may make a request for further assistance from the law
enforcement agency or take appropriate legal action. The
person or agency placing the child shall notify the parents,

parent, guardian, or other person having legal custody of

—24- SB 33
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the youth at the time the placement is made or as soon
thereafter as possible.
{2y Ne A child who has been removed from his the home-

or any other place for his the child's protection or care

may not be placed in a jail.

{3) A petition shet: must be filed within 48 hours of
emergency placement of a child unless arrangements
acceptable to the agency for the care of the child have been

made by the parents. eriminai—ehargea—mnst—be—Eiied—agaénst

a-fanéiy—mgmber-er—ianily-aaseeiahe*—beiieved——by—‘a—-coungz

attorneyz-—the—attnrney—generai7—or—an-ateorney—hired—by—the

department-to-have—se:uaiiy-abused—er-endangered—a-ehiidr——h

faniiy--neuber—or-éamiiy-aasuciate—eharged-with-sexuai—abuse

or—endangernent—és-entitied—to-a-jur;—triai7

+4}~—if-criminai—charges-are-net-Eiied-within-ie—daya-eé

emecgency—piueem&nt7—ehe-chiid-must—be-retutned-to—the—-hane

uniess-—ciear-—and-—eonvincing—evidenee-exiats-to-auppert—an

aiiegation-that—the—ehéidr—iE-retufned-te—the-—hemevv—is-—in

inminene——danget-of-being-sexusiiy-abused—or—endenge!ed-bg-a

Eaniiy-member-or—Eaniiy-assoeiaeef-if-evidence——of—-inminent

danger—-exist:T—-the—chiid—may—he—temoved—éfen-eheaheme-eniz

Eor—a—periad—oé-time—sufEicient—to-aiicw—the-deveiepuent-—oi

the——required-crininai-eampiaint7-}n-aii—cases7-an-emergengx

p}aeement-oE—a-ehiid*nay-not-eentinue—berond—ss-days-withaut

crimina}—eharges-being-fiied-againse—the—persen—beiieved--te
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have--sexuatiy-—-abused--or——endangered--the——ehitds PRIOR TO

FILING OF THE PETITION, THE COUNTY ATTOQRNEY OR THE ATTORNEY

REPRESENTING THE DEPARTMENT SHALL VERIFY THAT PROBABLE CAUSE

EXISTS TO FILE THE PETITION.

t4¥1t53(4) The department of-famity-serviees shall make
such necessary arrangements for the youth's well-being as
are required prior to the court hearing."

Section 8. Section 41-3-303, MCA, is amended to read:

*41-3-303. Guardian ad 1litem, (1) In When-a-chiid-is

temporarity-removed-from-the-home-and-in IN every judicial

proceeding, the court shall appoint for any a child alleged
to be abused or neglected a guardian ad litem. The
department or any of its staff may not be appointed as the
guardian ad litem in a judicial proceeding under this title.

When-necessary-the The guardian ad litem may must-—be--a

nonprofessionai-—-person-chosen-from-a-roti-of-voitunteers-who

have-undergone-a-background--check--and--who--have--parenta

experiences-Fhey may serve either at their own expense or at

public expense.

{2) The guardian ad litem is charged with the
representation of the child's interests. The guardian ad
litem has the following general duties:

{a) to conduct investigations that the guardian ad

litem considers necessary to ascertain the facts

constituting the alleged abuse or neglect;
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(b) to interview or and observe the child who is the
subject of the proceeding;

(¢} to have access to court, medical, psychological,
law enforcement, social services, and school records
pertaining to the child and the child's siblings and parents
or custedians legal guardian;

(d) to make written reports to the court concerning the
child's welfare;

{(e) to appear and participate in all proceedings to the
degree necessary to adequately represent the child, testify

regarding the quardian ad litem’'s observation of the c¢hild's

needs and emotional state during any period of geparation

from the family, and make recommendations to the court

concerning the child's welfare; and

{f) WHEN APPROPRIATE, to be a friend and to provide for

the daily npurturing needs of the child while separated from

the family; »
(g) WHEN APPRQOPRIATE, to act as a medium for

communication with the immediate family members, other

family members, and friends of the child during the

separation period;

{h) WHEN APPROPRIATE, to retrieve from the family any

personal property the child desires to have during the

separation period;

(i) WHEN APPRGPRTIATE, to report directly to the judge
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on a reqular basis the guardian ad litem's observations

regarding the needs and emotional state of the child during

the separation period and the impact of the separation on

the child; and

t£¥(j) to perform other duties as directed by the
court."
Section—11-—Section-41-3-4037-MEA7-i9-amended-to-reads—-
H43-3-487--Abuser-negiectr--and--dependency—petitionsx

t¥y-~Phe After—-filting-criminai-charges-aniiteging-sexuai-abuse

sr-endangerment-agatnst-a—-faniiy-member-or-famiiy-ansociatey

the county-attorneys-mttorney-generaliy-or-an-attorney—-hired
by-the-ctunty-weitfare-department-or-office-af-human-services
shaii--be is responsibie-for-fiiing-aii-petitions-aiteging
abuse;--negiect;——or--dependency-——The-—county-—attorney——or
attorney-general;-or-an-atkorney-hived-by-the-county-welfare
department-or-cffice-of--human--services-—-vwith-—the--written
conaenk--of--the-—county-~attorney—-or—attorney-general;-may
require-ati-scater-countyr-and-municipat-agenciesr-ineinding
Iaw-enforcement-agenciesy;-to-conduct-such-investigations—-and
£furnish-sueh-raports-as-may-be-necessarys
+2y——-Bpen-receipt—of-a-petitieny-the—ceurt—shati——set——a
date-—far--an—adjudicatory—-hearing—on--the-petitianr—Such
petitions-shat: Petitions-must be-given--preference--by--the
court-in-setting-hearing-datess

{3y—~A--petition--alieging-abuse;-negtect;-or-dependency
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is-a-civit-action-brought-—in-—the--name~-of--the--atate--of
Montana-—-—-FPhe-rules-of-eivii-procedure-shaii-appiy-except—as
herein-medified in-this-part--Proceedings—under--a--petition
are-net-a-bar-to-criminat-prosecutions
t43-—Fhe-parents-or-parenty-guardiany-or-other-person-or
ageney-—having-wiegaé--eustedy—-oi—*the—~youth—-nemed-§n—the
petitiony-if-residing-in-the-statey;—-shaii must be-—served
personatiy——with-a-copy-cf-the-petition-and-summons-at-ieast
5-days-prior-to—the-date-set-for-hearing--if-such a person
&er——agency-cannot-be-served-perssnaily;-the-person-or-ageney
may-be-served-by-publication-in-the-manner-provided--by—-the
Montana---Rutes—-of--g£ivii—-Procedure——-for--ether-—types--of
proceedingss
+53~-In-the-event-personai-serviece-canncet—be--made--upon
the-—-parentas——or-parents-guardiany;-or-other-peraon—or—-ageney
having-itegat-custodys-the—conrt-shaii-appoint-an-atterney-ta
represent-the-nnavatiabie-parey-where when in-the-opinien-of
the-ceourt-the-interests-of-justice-requires
t6y——if-a-parent-of-the-chiid-is-a-minory;-——notice--shaii
nust be-given-to-the-miner-parentis-parents-or-guardiany-and
if-there-is-no-quardian-the-court-shaii-appoine-onex
+?y-—Any--person--interested-—in--any--canse--under-this
chapter-has—-the-right-to-appears
t8)--Except-where when the-proceeding-is--inatttuted-—-or

commenced--at--the--request--of--the--deparement-—of--family
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services7--a-citation-shail must be-issned-and-served-upon-a
represeneative—ofwehe-department-prior—tovthe—ceurt—hearingf
19)--Phe-petition-shati musts
tn1——staee—the—naeure-af-the-a&}eged-abnsev-negiecbv-—ar
dependency:
fbf—-state——the—fu}}—name7-nge;—and—address-of—the-youbh
and-the-name-and-address--ef--his the--youth'la parents--or
guardian-—or the person-having-iegai-custady-of-the-youtht
and
fci——stahe-the—name37—addreaaesr—and—éeiationship-to—the
youth—of-aii-—persens—vnhe-—afe——neceassry--pcfbiea——to—“the
actions
fiej-?he*petihien—may—esk-for-the—Eeiiowing-reiiefr
fa7-~temperary——inveseigative--anthority—~and-proeeetive
servicess
tbi--temporary-liegai-ecuatodys
fef—-terminatéen-ef—the—perent-chiid—iegai—-reiahionship
and——pernanene--iegai—-eustody-—with—the—right—tu—consenh-te
adeptiens ap
td}--any-combination-of-tha-gbove-or-sueh——-other--relief
as-may-be-required-for-the-best-interest—-of-the-youths
tit)-The--petition--may-be-modified-for-differene-reties
at-any-time-within-the-discretion-af-the-courts
ti2y-Fhe-court-may-at-any-time-en-ies-awn-motion-er--t+he

nctinn~oﬁ—any—paeey-appoint-eaunsei—Eer—any—indigent-perty:"
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Section—12-—Section-41-3-1627-MEA7-is-amended-to-read:——
B43~-3-402---Petition———-—for-——-temporary---investigative
authority-and-protective-servicess-{tij-—In--cases--where--i¢
appears—-that-a-youth-is-abused-or-negiected-er-is-in-danger
ef-heing-abused--ar--negiectedy——the--county--atterney;y the
ateorney-general;-ar-an-attorney—hired-by-the-county-weifare

department;--er-—ofﬁiee—-of——human--servicesv—-after——fiiing

criminei-charges—atieging-sexunat-abuse-or-endangermenty may

file-—a--petition--for-cemporary-investigative-aunthority-and
protective-servicess

t2y——A-petition-fer--temporary-—-investigative--authority
and--protective--services--shaltlt must atate--the-—apecific
antherity--requested--and--the-—-facts——escabliishing-prebabie
eause—that-a-youth-is-abused-or-negiected-or-is-in-danger-of
being-abused-or-negiecteds

t3y--Phe-patition-for-temporary-investigative--antherity
and--pretective-—servicpa--ashaltl must be--supported--by—an
affidavit--signed-—py-—the--county--attorney; the atterney
generai;—-or--an-—attorney--hired--by--the-~county---weifare
department--or--office-—-of-human-services-or-a-department-of
famiiy-services-repore-atacing——in--detaii--the--facts--upon
whieh-the-regquest-is-based-*

Section 9. section 41-3-403, MCA, is amended to read:

"41-3-403. Order for immediate protection of youth.

(1) (a) Upon the filing of eriminai-charges-and a petition
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for temporary investigative authority and protective
services, the court may issue an order granting relief that
may be required for the immediate protection of the youth,

{b) The order, along with the petition and supporting
documents, must be served by a peace officer or a
representative of the department on the person or persons
named in the order. When the youth is placed in a medical
facility or protective facility, the department shall notify
the parents or parent, guardian, or other person having
legal custody of the youth, at the time the placement is
made or as soon after placement as possible,

(¢) The order must require the person served to comply
immediately with the terms of the order or to appear before
the court issuing the order on the date specified and show
cause why the person has not complied with the order. The
show cause hearing must be conducted within 20 days of the
issuance of the order by thé judge or a master appointed by

the judge. FAILURE TQO CONDUCT A SHOW CAUSE HEARING WITHIN 20

DAYS RESOLTS IR DISMISSAL OF THE UNDERLYING PETITION UNLESS

THE HEARING DATE I8 CONTINUED BY THE COURT OR IS WAIVED BY

THE PARENT OR GUARDIAN OF THE CHILD NAMED IN THE PETITION.

The person filing the petition has the burden of presenting
evidence establishing probable cause for the issuance of the
order. Except as otherwise provided in this part, the rules

of civil procedure apply. Hearsay evidence of statements
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made by the affected youth is admissible at the hearing.

(d) Upon a failure to comply or show cause, the court
may hold the person in contempt or place temporary legal
custody of the youth with the department until further
order.

(2) The court may grant the following kinds of relief:

{a) right of entry by a peace officer or department
worker;

{(b) medical and psychological evaluation of the youth
or parents, guardians, or person having legal custody;

(¢) requirement that the youth, parents, guardians, or
pecrson having legal custody receive counseling services;

{d) placement of the youth in a temporary medical
facility or a facility for protection of the youth;

(e) requirement that the parents, gquardian, or other
person having custody furnish services that the court may
designate;

(£} inguiry into the financial ability of the parents,
guardian, or other person having custody of the youth to
contribute to the costs for the care, custody, and treatment
of the youth and requirement of a contribution_ for those
costs pursuant to the requirements of 41-3-406(3) througﬁ
(6);

{g) other temporary disposition that may be required in

the best interest of the youth that does not regquire an
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expenditure of money by the department unless the department

. is notified and a court hearing is set in a timely manner on

the proposed expenditure. The department is the payor of
last resort after all family, insurance, and other resources

have been examined."

Section 10. Section 41-3-404, MCA, is amended to read:

*41-3-404. Adjudicatory hearing - temporary
disposition. (1) In the adjudicatory hearing on a petition
under 41-3-401, the court shall determine whether the youth
is a youth in need of care and ascertain, as far as
possible, the cause.

{2) The court shall hear evidence regarding the
residence of the youth, the whereabouts of the parents,
guardian, or nearest adult relative, and any other matters
the court considers relevant in determining the status of
the youth.

{3) In all civil and criminal proceedings relating to
abuse, neglect, or dependency, none of the privileges
related to the examination or treatment of the child and
granted in Title 26, chapter 11, part 8, except the
attorney-client privilege granted by 26-1-803, apply.

(4) If a child is temporarily removed from the home,

the department shall notify the family or a family member of

any change in the child's residence within 4 hours of the

change OR AS SOON THEREAFTER AS POSSIBLE.
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(5) If a child is temporarily removed from the home,

the family or a family member is entitled to an-unencumbered

AT LEAST ONE telephone call to the child EACH WEEK_AND at

least 3—days ONE PERSONAL VISIT WITH THE CHILD each week for

a-—mintmum--ef-i-honr-each-cati--Phe-family-or—-famiiv-member

is—aiso-entitied-to-mt-ieast-one-persanal--visit-—-each--week

for-—a--minimum-of-3-hours, UNLESS THE DEPARTMENT DETERMINES

THAT THE CONTACT WOULD BE DETRIMENTAL, NOT 1IN THE CHILD'S

BEST INTERESTS, OR AGATINST THE CHILD'S WISHES.

t4¥(6} (a) If the court determines that the youth is
not an abused, neglected, or dependent child, the petition
shai}¥ must be dismissed and any order made pursuant to
41-3-403 shat} must be vacated.

(by 1If the court determines that the youth is an
abused, neglected, or dependent child, the court shall set a
date for a dispositional hearing to be conducted within 30
days and order any necessary or required investigations. The
court may issue a temporary dispositional order pending the
dispositional hearing, The temporary dispositional order may
provide for any of the forms of relief 1listed in
41-3-403(2)."

Section15:-—Section-43-3-4067-MEA;-is—amended-to-read:——

u43-3-4067--biapositionar-hearing--———— eoneributiona--by
perents—-or--guardians--£feor--youthts-cares-ti}-if-a-youth-ia

found-toe-be-a-yosuth-irn-need--of --care--—under--41-3-4647-—-the
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eourt—-nay~—enber——its—judgnentv—makinq—any-of—the—foiiewing
diapositians—ba—protecb-the—weifnre—ef—the-yeuehr
fn?——pernit—the—yeuth—to—remain—with-the—youth*s—parehts
or—gunrd&anr—subject—to—these—eenditions—aad-iimitatiena—the
esurt-may-prescribes
fbi-—grnnt~an—eeder—oE—limited—emaneépation—EQ——a——youth
who-is~iﬁ-yenrs~eé—age—er-oider—as-previded—in-4i~3—4987
fe)-—transfer-}egai—custody-te—any-of—the-foiiauingr
tiy--the-department:
fiij~a—-eh&id-piacing—agency—ehat—is—wiiiing—and—abie—te
assume--responsibi1ity——Eor-——the-——edncntionr——-care7———and
maintenenee—-eé--the—youeh—and-that-éa-iicensed—er*otherwise
antharizeé—by-iaw—to—receive-and—pfovide—care—af—the-—youth7
or
titiy-a--retative famiiv-member or—other—indiQidua};;hc7
aitet—studr-by—a-social-sefvice--agency——designated——by—-the
couftT--és—foun&-by-the-court—to—be—quaiified—to—reeeive—ané
care—for-the-youth;
fdf——order—anyv—party——to--ehe-—action—wte——do——nhab——ia
necesaary—to-give—effeet-tc—the—finai-dispos§Eienr-inciuding
undertahing-——--edieai----and———psychciogieai—--evaiuation37
erentment7——nnd——eeunseiing—-that——does~~~net——-reqnire———an
expenditure—ef-meney—by-the—department—uniesa—the~department
ia—nehiﬁied-an&—u-ccurt—hea:ing*is—aet—in-a—timeiy—manner—on

the_-prepoaed--expenditnre7-~?he-—department—is—the-payor~o§
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last-resort-after-ati-famityr-insurancer-and-other-resources
have-been-examineds
tey——order-further-—care--and--treatment-——as—--the--courte
considers-—-in-—-ehe——best-interest-of-the-youth-that-does-not
require-an-expenditure-of-money-by-the-department-unieas—the
department-is-notified-and-a--court—-hearing--is--sek--in——a
timety-manner-on-che-proposed-expenditurer-Phe-deparement-ta
the--payor—-of--lase-resort-after—ati-famiiys;-insaranee;-and
other-tesscurces—have-been-examineds
+24--if-the-youth-ta-tranaferred-to—-the-custody--of--che
department;-the-court-shati-examine-the-financiat-abiiity-of
the——yeneh*sf—parenes-wor"guardiana—-to——pay-a—eontrébutfen
eoavering-ati-er-part-of-the-costs—for-the-care;-custedyy-and
creatment-of-the-youthr-ineinding-—the--coata-—of--neceasary
medicaty-dentar;—and-other-heatth-carer
t3y-—-if-the-court-determines-that-the-youthits-parentcs-or
guardians--are--financially-—abie--to--pay-a-contribution-as
previded-in——subaseetion—-{2y7--the--court——-shalli--order—-the
yeuthlis-—-parents--er-guardians-to-pay-an—amsune-based-on-the
unifern—ehiid-suppert—§uideiinea—adopted-by—-ehe——department
ef-sociat-and-rehabititation-services-pursuant-to-46-5-2855
fl}—-fa?-E:cept-——as--—previded——in-—subsectien——fi&fh?T
contributions—-ordered---under---this---section---and---each
modifteation———of-—an--existing-~order—-are--enforceable--by

immediate-ar-delinqueney-income-withholtdings-or-bothy-~under
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Piete--467—-chapter—— F-part-¢:-An-erder-for-m-contribution
that—is—ﬂincenaéseent—-with«-this-—seetion——is——nevertheies:
subject--to--withhotding-for—the-payment-of-the—contribution
wéeheut-need-fer—an—amendment-of—the-support--order-—er-—fer
any-further-action-by-the-courts
fb#——A—-eeurt-ordezed—excepticn-érom-eontribatiens«unéer
this-section-must-be-in-writing-and must be-inetuded-in--the
erder:——An*—e:ception--fram—the-imnediaee-ineene—wiehhoiding
requirement-may-be-granted-if-the-court-finds-that-there—is-
tii--goed——cause—wnet——ta—--:equire--—imnedéate---ineome
withhotdings-or
tii}“an——aiEefnatfve——artangenene-between—the—departnene
and—the—persen—wha—ia—ordered—to-pay-eonttibutiena:
te}--A-finding-of-good-cause-not——te--require--immediate
in:ome-withhaidéng-mnatr-ae-a—minimnmv—be-based—upanr
fé}-—a-—writteh--éebernénation--and—-e!pianatien*-by'the
court-of-the-reasons-why--the——impiementation--cf——immediate
éncome--uiehheidinq—“is--nce-—&n——ehe-—best—interests-of-the
chitds-and
fi&j—procf--oé-—eine}y—-payment—-eE--previousiy—-erdered
suppert-in-eases——invoiving-—nodificatéon—-of--eentributions
ordered-under—this-sectienz
td}—-An-aiternative-arrangement-muses
fi%-~prev§de-—safficient—-aecurity——te—ensure-compiiaaee

with-the-arrangement;
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tity-be-in-writing-and-be-signed-by-a-representative—-of
the——-department———and—-;hhe—--person---required—~-te——-make
contributions+--and

fiiii—if--approved—-by——thé—-coutt7-—be—enbered—inte—the
record-of-che-proceedings

t5y~-Hpen-a-showing-of-a-change-in-the-finaneiai-abitiey
ef-che-youthis-parents-or-guardians-to-payy--the--court--may
nodify-—its-—ordér-far—thenpayment—ei—eentrébatéons—required
under-subsection-{337

1t63--tay-ff-—-the---court---orders-——the-——payment----of
contributions—under-this-sectiony-the-department-shaii-appiy
to--the-department-of-socint-and-rehabilitation-services-for
support-enfercenent-services-pursuant-eo-Pitte-iV-B--of-—the
Secial-Security-Aetes

tb}--Fhe-—-department———nf-——soctat——and-~-rehabiittation
services-may-colieet-and-enforce-a-centribution-order—-under
this-section-by-any-meana-avaiiable-under-iawy-ineluding-the
remedies--provided--for--in-Fitie-467;-chapker-Sy-parts-2-and
b7t

Section— 16 —Section-43-3-4097-MEA7-is-amended-to-read:—

L43-3-4097--Appeatss {1y-If-requested--by--the——attorney

for——the-—familys-the-supreme-court-mayy-within-68-days-of-a

hearing-provided-in—41-3-4667-enpanet-a--tribunat--of--three

district-—court—-4ndqes-residing-outside-che-jurisdiction-of

the-original-court-to-review——the--ecanses Appeais——of-—eoure
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arderu——or—-decrees—mnde-ander-thia-part—shuii must be-given
pteeedenee-on—the—cn1endef—e£-the“—supreme-—cenzt——ovet——aii
ether——natterar-—nniegsnethetwise—provided~by—iauf-An—appeai
dees-not-sbay—the—arder—or-decree——appenied—-ffomr-—howeve27
bhe——supreme——cuurt~-may--erder-—a—stay—upen-appiieatien—and
hearing—if—suihable—provisien*—és—-nade*—fer-—ehe--care--and

custody-of-the-chitds

f2i~-By—n-najerity-deeisianf—the~trébunai—mayr

tar-—-—atfirm-the-decisions

tby--modify-the—decisions

tc)—*uubﬂt&tute-—iea——judgnenh—-iot~thnt—e£—the—canre—oé

eriginai-jurisdietion-—or

td}-—order-a-new-hearing=2

50ttﬁm&*?7r-5ection—4&—3-6697—HEA7-is-anended—to—read:——
“41-3-699?-—e:iteréa—for~ternination:~fi}—?he-court-—may
ofder-—a——terninabion-of—the—paeenb—chiid—iegai-reiaeienship
upen-a-finding-—that——any—-of--the——Eallowing——circumsbaneea
exisps
fa?—*the—p&rents~have—reiinquished—ehe—chiid-purauant—tc
46-6-135;
fh+--the——chiid—has-been-abandened-by—h&s—parenes—ns—set
forth-in-41-3-162¢8)td) {10} te)s
fei--the—chiid—is—an—adjudicated—youeh—in—need—wef--care
and-buth—ef—hhe—ieiiowing-exéat:

fi}——na———apptopriute---treatnent—-pian——thut--has—-been
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approved-by-the~court-has-net--been--compiied--with--by--the
parenes—-or-has-not-been-successfuts+-and

- $ity-the--conduece-~pr-condition-of-che-parents-rendering
them—unfit-is-untikely-to-change-within-a--reasonabie--times
or ‘

+d}--the—-parent—-has--failed-to-successfully-compiete-a
treatment-ptan-approved-by-the-coure-within-the-time-periods
atiowed-for-the-chiid-to-be-in-foster—-care——under—-4-3-4186
untess—--it--erders--other--permanent--tegat--euatody-—under
4:-3-410~

+23--In-determining-whether-the-conduct-or-condition--of
the--parents-is—uniikely-to-change-within-a-reasonabie-timey
the-eourt-must shaii enter-a-finding--that--continuation--of
the--parent-chiid-~-tegat--retationship-witi-iikely-resute-in
eontinued-ghuse—or--neglecet--or--that--the--conduct--or—-the
eend#tien-—of—the—parents—rendera—the—parents-un£§t7—unabier
or-unwitiing-to-give-the-chitd-adeguate—-parentai--carer—-3n
making-—-such-determinationsy-the-court-shati-consider-but—isa
noe-iimited-to—the-foitewings

ta?-—enotéoﬂai--éiines51-—menbai;—iiin?ssv---a:———menbai
deficiency--of--the--parent-of-such-duration-or-nature-as-to
render-the-parent—uniikeiy-to-care-for-the-ongoing-physicats
nentaly-and-emotional-needs-cf-the-chiid-within-a-reasonabie
times

thi--a-histary-of-vioient-behavior-by—the—parents
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fc}——a-sing1e—incident—o£~-iife—thfeatening——or——grave}y
disnbiing--inﬁurr-to-ar—diaééguremenb—ef—ehe-ehéid—caused-by
the-parents
fd}-—ezcessive-—uae--of——intaxieating——iiqner--or-—of——n
nercetic—arndange!eus—dzug-that—affects—the—pareae*s-nbiiity
to-care-and-provide-for-ehe-echiid;
fef--preaent-judie&ai}y—cfdefed-iong—teru*canf;nement—of
the-parents
féf——the—injnry—or-deaeh—oi—-a——sib}éng—-due-—te——preven
parentai-abuse-er-neglects—and
tg}-—any---reasonabie---efforts--by--protective——service
ngenciea—that-have*been-unebie-to—rehnb&iitatewehe—parentf
f3?--in-cansidering~any-aé—ehe-Eactors-in—subsectien—fﬂ}
in—terminating--the——parene—chiid——reiatienshipv—-the——ceurt
shaii—-give—-primary-—cﬁnsideratien-bo—ehe-physicaiT-menta}7
and-emotisnal-conditions-and-needs-sf-the-ehitd-——Phe--court
shaii——tevieu—-andTuif—neeeasaryr-erder*en*evaiuaeéon—af-the
chiid's-er—the-—parentis--physicai;--mentai;——and--emotionat
conditionss
fi}—-ﬁ——t!eatment-—pian*—is—not-required-under—thés-p&rt
upon-a-£inding-by-the-eoure-fotlowing-hearing-if+
faf-—two--medéeai--doeeots——submit——tese&many——that-—the
parent-is-so-severely-mentatiy--iti—-that--sueh the person
cannot-assume-the-rote-of-parenes

fbf——the—parenb—ia—iﬂeaecerated-Eor—mere—thnn—i-year“end
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such & treatment--pian——ia--net——practicat-censidering—the
incarcerationy—or
tey--the-death-of-a-sibling-caused-by-abuse--or--negiect
by-the-parent—has-seccurreds®
Sectionm18--Section-41—3—-11837-MEA;- in-amended-to-reads—-
143-3-3103--~Powers——and——duties--of-department=—t1}-The
department-shaiis
fa1——adninéseee—aii-atate—andwfederni-funds—aiiecated-to
ehe—department-fee—yeuth—Eeater—henaayw~youth——gronp--hemesv
and--child—care-agencien—for-youth—in-need-of-earej-youth-in
need-oé-supervisianf—nnd—deiinquene~-youth1—-as—-defined——in
43-5-1637
fb}--e:ereiae-~¥ieensing—anthority-ever-aii-youth—fanter
honesy—yeuth-greup-hanes1-and-chiid—eaee—agencies7
fc}—-ceiieet—and——disseninate—-information——reiat&ng——to
youth—-énw—need--af——eareyfyeuth—in—need-eé-auperv&sienf—and
delitnquens-youth;
fdf——previde--—Eer———traininq--—cf--*program——-personnei
detivering-servicess
fe}*~in—cooperaeéon-uieh-youth—care-iaciiity——provide937
deveiop-and—inpienent—standaeds-Eer—yeuth—eare-faciiitiear
ff&—-maintain—-cdequate--data-—on—piaeeuents—it—fnnés-ia
erdee-te—keep--the——iegisiature——propetiy-—infermed-—oi——ehe
foitowingr

fi+--ehe——bteakdevn*—uf-~yonth—in-need—of-earer—youeh—in
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need-eof-supervisiony-and-delingquent-—yonth--by--categery--in
out-of-home-cara-faciticiens
féé}—the-eest—pef-iaeiiiey;for—services~renderedf
tity-the-type-and-ievel-of-care—of-services—provided-by
each-facitittys
tiv}-a--prefile--ef-sut-of-heme—care-piacements-by-tevei
of-care;-and
fvi—ua—profiie-ef-puhiﬁc-inseitueionai—piaeementsr-and
{9)-~adrinister-ati-funds-aticcated——te——-the--department
for-——residentiat--atcohol--and--drug-~abuse--treatment——-for
indigené-yontha-in-néed—oi-:nreT-indigent—yeuehs-in~need-*n£
superviston;-and-indigent-deiinquent-youthas-who-require-suech
treatmentes .
+2y--FPhe-department-may+ _
tay--enter-into-contracts-with-nonprofic-corporations—or
associations--or-private-srganizations-to-provide~subatitute
care——for--youth--in--need--af--cares—-yonth--in---need—--of
suparvisiony;-and-deiinquent-youth-in-youth-care-faciliciess
thy——nccept--gifta;--grantsy-—-and-donations-cf-meney-and
property-from-public-and-perivate——sources--to--iniciate-—and
matneain-community-based-services-to-youths
tey——adept--ruiea—-to-—carry——out-the-adminiscration-and
purpoeses—of-thin-parts ‘
+3y—-Fhe-department-shait-pay-fer-roomy-boardy-ctothingr

persenai-—-needsy——transportationr;—-and-—treatment-—in--youth
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faster-care-hones-and-youth-group-hemea-for-youths-committed
to—the-éepartuent—who-need—te-be—piaeed—in-aueh—-f;eiiitieaf
Payments-—for—-the--cltothing--oé--a--chiléd-placed-in-a-youth
foster-home-must-be-provided-to-cthe-extent-the-chiid-needs-a
basic-wardrobe-or-has--a--speciat--eiething--need--—-Howeverry
payments—fer-clothing-may-not-exceed-53886-a-year-per-chitdy

t4)-——if-—a--chitd--temporariiy--removed-from-the-heme-is

placed-in-foster-care;-the-—department--shait--provide—-che

ehitdis-——Ffamily-—or—-—a-famity-menmber-with-information-—on-+he

background-ef-che—homer—-any—-comptaines——fited-—againsc——the

homer——and--the--record--of-~disposition-of-children-£rom—-the

homes—Phe-famity-or-a-famity-nember—-is-entitied-to——peeition

the--—court-——for——-placement-—in--another--foster-—home—-if

dissatisfied-with-the-originai-ptacement:2

NEW SECTION. Section 11. Effective date. [This act] is
effective July 1, 1994,

-End-
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