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A BILL FOR AN ACT ENTITLED: THE 

LAWS RELATING TO INSURERS; PROVIDING REGULATION OF BUSINESS 

TRANSACTED WITH PRODUCER-CONTROLLED INSURERS; PROVIDING 

CREDIT FOR REINSURANCE; REGULATING MANAGING GENERAL AGENTS; 

PROVIDING FOR INTERSTATE EXCHANGE OF INSURER REGULATORY 

INFORMATION; REGULATING REINSURANCE INTERMEDIARIES; REVISING 

THE LAWS REGULATING INSURANCE HOLDING COMPANIES, LIFE AND 

HEALTH AND CASUALTY AND PROPERTY INSURANCE GUARANTY 

ASSOCIATIONS, INSURER FINANCIAL EXAMINATIONS, RISK RETENTION 

GROUPS, AND INSURER SUPERVISION, REHABILITATION, AND 

LIQUIDATION; PROVIDING FOR AN ANNUAL ACCREDITATION FEE; 

AMENDING SECTIONS 33-1-401, 33-2-501, 33-2-532, 33-2-533, 

33-2-701, 33-2-708, 33-2-1111, 

33-2-1201, 33-2-1331, 33-2-1342, 

33-2-1114, 

33-2-1346, 

33-2-1115, 

33-10-105, 

33-10-111, 33-10-114, 33-10-201, 33-10-202, 33-10-203, 

33-10-210, 33-10-217, 33-10-218, 33-10-224, 33-11-103, 

33-11-104, 33-11-105, 33-11-108, 33-11-109, AND 33-22-804, 

MCA; AND REPEALING SECTIONS 33-1-403, 33-1-412, 33-2-1205, 

AND 33-10-229, MCA." 
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A statement of intent is required for this bill because 

the department of insurance is granted authority to adopt 

rules for the administration and enforcement of laws 

regulating reinsurance intermediaries, managing general 

agents, holding company systems, insurer financial audits, 

and examinations and standards for companies considered to 

be in hazardous financial condition. 

The legislature contemplates that rules adopted by the 

department should, at a minimum, endeavor to create an 

insurer regulatory structure in Montana that is reasonable 

and effective, that substantially resembles the model 

regulatory structure developed by the national association 

of insurance commissioners, that is eligible for national 

accreditation to enable insurers domiciled in Montana to do 

business in this state and other states with a maximum of 

financial stability and a minimum of regulatory difficulty, 

and that encourages the startup and expansion of insurance 

companies domiciled in Montana. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. As used in 

[sections 1 through 27]: 

( l} "Accredited state" means a state in which the 

department of insurance or regulatory agency has qualified 

as meeting the minimum financial regulatory standards 
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promulgated and established from time to time by the 

national association of insurance commissioners. 

(2) •Actuary" means a person who is a member in good 

standing of the American academy of actuaries. 

(3) "Captive insurer• means: 

(a) an insurer that is owned by another entity and 

whose exclusive purpose is to insure risks of the parent 

entity and its affiliates; or 

(b) in the case of a group or association, an insurer 

that is owned by the member insureds and whose exclusive 

purpose is to insure risks to member insureds and their 

affiliates. 

(4) "Control" or "controlled" has the meaning defined 

in 33-2-1101. 

(5) "Controlled insurer• means an authorized insurer 

that is controlled, directly or indirectly, by a producer. 

(6) "Controlling person" means a person, firm, 

association, or corporation that has the power to direct or 

cause to be directed the management, control, or activities 

of a reinsurance intermediary. 

(7) "Controlling producer• means a producer who, 

directly or indirectly, controls an insurer. 

(8) (a) "Insurer" means any person, firm, association, 

or corporation authorized, under Title 33, chapter 2, part 

1, to transact insurance business in this state. 
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(b) The following are not insurers: 

(i) risk retention groups as defined in: 

(A) the Superfund Amendments and Reauthorization Act of 

1986, Pub. L. No. 99-499, 100 Stat. 1613 (1986); 

(B) the Liability Risk Retention Act of 1986, 15 U.S.C. 

3901, et seq.; or 

(C) Title 33, chapter ll, part l; 

(ii) residual market pools and 

authorities or associations; or 

(iii) captive insurers. 

joint underwriting 

(9) "Licensed producer" means a producer or reinsurance 

intermediary licensed pursuant to this title. 

(10) (a) "Managing general agent" means a person who: 

(i) manages all or part of the insurance business of an 

insurer and acts as an agent for the insurer; 

(ii) either separately or together with affiliates, 

produces, directly or indirectly, and underwrites an amount 

of gross written premiums equal to or more than 5% of the 

policyholder sutplus in any quarter or year; and 

(iii) engages in one or more of the following activities 

on the business produced: 

(A) adjustment or payment of claims in excess of an 

amount determined by the commissioner; or 

(B) negotiation of reinsutance on behalf of the 

insurer. 
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(b) Notwithstanding the provisions of subsection 

(lO)(a), the following persons are not considered managing 

general agents: 

(i) an employee of the insurer; 

(ii) a manager of the United States branch of an alien 

insurer; 

(iii) an underwriting manager who, pursuant to contract, 

manages all the insurance operations of the insurer, is 

under common control with the insurer, is subject to Title 

33, chapter 2, part 11, and whose compensation is not based 

on the value of premiums written; or 

(iv) the attorney-in-fact authorized by and acting for 

the subscribers of a reciprocal insurer or an interinsurance 

exchange under powers.of attorney. 

(11) "NAIC" means the national association of insurance 

commissioners. 

(12) "Producer" means an insurance producer or 

reinsurance intermediary authorized or licensed pursuant to 

this title. 

(13) (a) "Qualified United States financial institution• 

means a financial institution that: 

(i) is organized or licensed under the laws of the 

United States or any state; 

(ii) is regulated, supervised, and examined by federal 

or state authorities having regulatory authority ove~ banks 
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and trust companies and that either: 

{A) is determined by the commissioner to meet the 

standards of financial condition and standing considered 

necessary and appropriate to regulate the quality of 

financial institutions whose letters of credit are 

acceptable to the commissioner; or 

(B) is eligible to act as a fiduciary of a trust or has 

been granted authority to operate with fiduciary powers. 

{b) For purposes of this definition, the commissioner 

may by rule adopt standards of financial condition and 

standing that may be developed from time to time by the 

securities valuation office of the NAIC. 

(14) "Reinsurance intermediary" means a reinsurance 

intermediary-broker or a reinsurance intermediary-manager. 

{15) "Reinsurance intermediary-broker" means a person, 

other than an officer or employee of the ceding insurer, who 

solicits, negotiates, or places reinsurance cessions or 

retrocessions on behalf of a ceding insurer without the 

authority or power to bind reinsurance on behalf of the 

insurer. 

(16) ta) "Reinsurance intermediary-manager" 

person who: 

means a 

(i) has authority to bind or who manages all or part of 

the assumed reinsurance business of a reinsurer, including 

the management of a separate division, department, or 
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underwriting office; and 

(ii) acts as an agent for the reinsurer, whether known 

as a reinsurance intermediary-manager, manager, or other 

similar terma 

(b) The following persons are not considered 

reinsurance intermediary-managers with respect to the 

reinsurer: 

(i) an employee of the reinsurer; 

(ii) a manager of the United States branch of an alien 

reinsurer; 

(iii) an underwriting manager who, pursuant to contract, 

manages all of the reinsurance operations of the reinsurer, 

is under common control with the reinsurer, is subject to 

Title 33, chapter 2, part 11, and whose compensation is not 

based on the volume of premiums written; or 

(iv) a person who manages groups, associations, pools, 

or organizations of insurers that engage in joint 

underwriting or joint reinsurance and that are subject to 

examination by the insurance commissioner of the state in 

which the manager 1 s principal business office is located. 

(17) "Reinsurer• means a person, firm, association, or 

corporation licensed in this state under this title as an 

insurer with authority to assume reinsurance. 

(18) "Underwrite• means the authority to accept or 

reject risk on behalf of the insurer. 
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NEW SECTION. Section 2. Filing require-nts. t 1 l Each 

domestic, foreign, and alien insurer authorized to transact 

insurance in this state shall, on or before March 1 of each 

file with the NAIC a copy of its annual statement year, 

convention form, along with any additional filings for the 

preceding year as prescribed by the commissioner. The 

information filed with the NAIC must be in the same format 

and scope as that required by the commissioner and must 

include the signed jurat page and the actuarial 

certification. Amendments to the annual statement filing 

that are subsequently filed with the commissioner must also 

be filed with the NAIC. 

(2) Foceign insurers domiciled in a state that has a 

law substantially similar to this section are considered to 

be in compliance with this section. 

NEW SECTION. Section 3. I-unity of NA,IC. In the 

absence of actual malice, members of the NAIC: their 

authorized committees, subcommittees, task forces, 

delegates, and employees; and all others charged with the 

responsibility of collecting and processing the information 

developed from the filing of the annual statement convention 

forms are considered to act under the authority of [sections 

2 through 4). They are not subject to civil liability for 

libel, slander, or any other cause of action arising from 

their collection, review, analysis, or dissemination of 

-8-
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information collected from the filings required by [sections 

1 through 381, 

NEW SECTION. Section 4. Confidentiality. All financial 

analysis ratios and examination synopses concerning 

insurance companies that are submitted to the department by 

the NAIC insurance regulatory information systems are 

confidential and may not be disclosed by the department, 

NEW SECT!ON. Section 5. Applicability of ■inilllWD 

standards. (l) The provisions of (section 6) apply if, in 

any calendar year, the aggregate amount of gross written 

premiums on business placed with a controlled insurer by a 

controlling producer is equal to or greater than 5\ of the 

admitted assets of the controlled insurer, as reported in 

the controlled insurer 1 s quarterly statement filed as of 

September 30 of the prior year, 

(2) Notwithstanding the provisions of subsection (1), 

the provisions of [section 6] do not apply if: 

la) the controlling producer: 

(i) does not receive compensation based upon the amount 

of premiums written in connection with the insu~ance and 

places insurance only with: 

(A) the controlled insurer; or 

(B) the controlled insurer and a member or members of 

the controlled insurer 1 s holding company system or the 

controlled insurer's parent, affiliate, or subsidiary; and 
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(ii) accepts insurance placements only from 

nonaffiliated subproducers 

and 

and not directly from insureds; 

(b) except for insurance business written through a 

residual market facility, the controlled insurer accepts 

insurance business only from a controlling producer, a 

producer controlled by the controlled insurer, or a producer 

that is a subsidiary of the controlled insurer. 

NEW SECTION. Section 6. Minimum standards. Unless 

there is a written contract between a controlling producer 

and a controlled insurer specifying the responsibilities of 

each party, the controlled insurer may not accept business 

from the controlling producer and the controlling producer 

may not place business with the controlled insurer. The 

contract must be approved by the board of directors of the 

controlled insurer and must contain the following minimum 

provisions: 

(l) The controlled insurer may terminate the contract 

for cause, upon written notice to the controlling producer. 

The controlled insurer shall suspend the authority of the 

controlling producer to write business during the pendency 

of any dispute regarding the cause for the termination. 

(2) The controlling producer shall render to the 

controlled insurer accounts detailing all material 

transactions, including information necessary to support all 
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commissions, charges, and other fees received by Or owing to 

the controlling producer. 

(3) On at least a monthly basis, the controlling 

producer shall remit to the controlled insurer all funds due 

under the terms of the contract. The due date must be fixed 

so that premiums or installments of premiums collected must 

be remitted no later than 90 days after the effective date 

of any policy placed with the controlled insurer under the 

contract. 

(4) In accordance with the provisions of this title, 

all funds collected for the controlled insurer's account 

must be held by the controlling producer in a fiduciary 

capacity, in one or more appropriately identified bank 

accounts in banks that are members of the federal reserve 

system. However, funds of a controlling producer not 

required to be licensed in this state must be maintained in 

compliance with the requirements of the controlling 

producer's domiciliary jurisdiction. 

(5) The controlling producer shall maintain separately 

identifiable records of business written for the controlled 

insurer. 

(6) The contract may not be assigned in whole or in 

part by the controlling producer. 

(7) The controlled insurer shall provide the 

controlling producer with its underwriting standards, rules, 
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procedures, manuals setting forth the rates to be charged, 

and the conditions for the acceptance or rejection of risks. 

The controlling producer shall adhere to the standards, 

rules, procedures, rates, and conditions. The standards, 

rules, procedures, rates, and conditions must be the same as 

those applicable to comparable business placed with the 

controlled insurer by a producer other than the controlling 

producer. 

(8) The rates of the commissions, charges, and other 

fees may not be greater than those applicable to comparable 

business placed with the controlled insurer by producers 

other than controlling producers. For purposes of subsection 

(7) and this subsection, examples of "comparable business 11 

include the same lines of insurance, same kinds of 

insurance, same kinds of risks, similar policy limits, and 

similar quality of business. 

(9) If the contract provides that on insurance business 

placed with the controlled insurer, the controlling producer 

is to be compensated contingent upon the controlled 

insurer's profits on that business, then the compensation 

may not be determined and paid until at least 5 years after 

the premiums on liability insurance are earned and at least 

1 year after the premiums are earned on any other insurance. 

The commissions may not be.paid until the adequacy of the 

controlled insurer's reserves on remaining claims has been 
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independently verified pursuant to [section BJ. 

(10) The controlled insurer may establish a different 

limit for each line or subline of business. The controlled 

insurer shall notify the controlling producer when the 

applicable limit is approached and may not accept business 

from the controlling producer if the limit is reached. The 

controlling producer may not place business with the 

controlled insurer if it has been notified by the controlled 

insurer that the limit has been reached. 

(11) The controlling producer may negotiate but may not 

bind reinsurance on behalf of the controlled insurer on 

business that the controlling producer places with the 

controlled insurer, except that the controlling producer may 

bind facultative reinsurance contracts pursuant to 

obligatory facultative agreements if the contract with the 

controlled insurer contains underwriting guidelines. For 

reinsurance assumed and ceded, the guidelines must include a 

list of reinsurers with which the automatic agreements are 

in effect, the coverages and amounts or percentages that may 

be reinsured, and commission schedules. 

NEW SECTION. Section 7. Audit .,._ittee. Each 

controlled insurer shall have an audit committee of the 

board of directors composed of independent directors. The 

audit committee shall annually review the adequacy of the 

25 controlled insurer's loss reserves and meet with management, 
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the controlled insurer's independent certified public 

accountants, and an independent casualty 

independent loss reserve specialist 

commissioner. 

actuary or other 

acceptable to the 

NEW SECTION. Section 8. Annual report by independent 

actuary. In addition to any other required loss reserve 

certification, the controlled insurer shall, on April 1 of 

each year, file with the commissioner an opinion of an 

independent casualty actuary or other independent loss 

reserve specialist acceptable to the commissioner. The 

opinion must report the loss ratios for each line of 

business written and must attest to the adequacy of loss 

reserves established for losses incurred and outstanding as 

of the yearend, including losses incurred but not reported, 

on business placed by the producer. 

NEW SECTION. Section 9. Annual report to commissioner. 

The controlled insurer shall annually report 

commissioner: 

to 

(1) the amount of commissions paid to the producer; 

the 

(2) the percentage the amount represents of the net 

premiWlls written; and 

(3) comparable amounts and the percentage paid to 

noncontrolling producers for placements of the same kinds of 

insurance. 

NEW SECTION. Section 10. Disclosure. (1) Except as 
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provided in subsection (2), the producer, prior to the 

effective date of the policy, shall deliver written notice 

to the prospective insured, disclosing the relationship 

between the producer and the controlled insurer. 

(2) If the business is placed through a subproducer who 

is not a controlling producer, the controlling producer 

shall retain in the controlling producer's records a signed 

commitment from the subproducer that the subproducer is 

aware of the relationship between the controlled insurer and 

the producer and that the subproducer has notified or will 

notify the insured. 

NEW SECTION. Section 11. Penalties. (1) (a) If the 

commissioner believes that a controlling producer or any 

other person has not materially complied with [sections 5 

through 10) or any regulation or order promulgated under 

[sections S through 10}, the commissioner, after notice and 

opportunity to be heard, may order the controlling producer 

to cease placing business with the controlled insurer. 

(bl If it is found that because of the material 

noncompliance with [sections 5 through 10), the controlled 

insurer or any policyholder of the controlled insurer has 

suffered any loss or damage, the commissioner may maintain a 

civil action or intervene in an action brought by or on 

behalf of the controlled insurer 

recovery of compensatory damages for 

-15-

or policyholder 

the benefit of 

for 

the 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0863/01 

controlled insurer or policyholder or other appropriate 

relief. 

(2) The receiver may maintain a civil action for 

recovery of damages or other appropriate sanctions for the 

benefit of the insurer if: 

(a) an order for liquidation or rehabilitation of the 

controlled insurer has been entered pursuant td Title 33, 

chapter 2, part 13; 

(bl the receiver appointed under that order believes 

that the controlling producer or any other person has not 

materially complied with [sections 5 through 10) or any 

regulation or order promulgated under {sections 5 through 

10); and 

(c) the controlled insurer suffered any loss or damage 

from the noncompliance. 

(3) This section does not affect t~e right of the 

commissioner to impose any other penalties provided for in 

this title. 

(4) This section may not be construed to alter or 

affect the rights of policyholders, claimants, creditors, or 

other third parties. 

NEW SECTION. Section 12. Compliance -- applicability. 

(l) Controlled insurers and controlling producers who are 

not in compliance with [section 6l on October 1, 1993, have 

60 days to come into compliance and shall comply with 
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[section 10] in all policies written or renewed on or after 

December 1, 1993. 

(2) [Sections 5 through 10) apply to insurers that are 

domiciled in this state or domiciled in a state that is not 

an accredited state that has in effect a substantially 

similar law. 

(3) The provisions of Title 33, chapter 2, part 11, to 

the extent they are not superseded by [sections 5 through 

10), continue to apply to all entities within holding 

company systems subject to [sections 5 through 10). 

(4) An insurer may not continue to use the services of 

a managing general agent after December 1, 1993, unless the 

use complies with (sections 14 through 18). 

(5) An insurer or reinsurer may not continue to use the 

services of a reinsurance intermediary after December l, 

1993, unless the use complies with (sections 19 through 27). 

NEW SECTION. Section 13. Rul .... king authority. (l) The 

commissioner may adopt rules implementing the provisions of 

(sections l through 38). 

(2) The authority of the c01111issioner to adopt rules is 

specifically extended, without limitation, to establish 

standards for companies considered to be in hazardous 

financial condition, to require annual audited financial 

reports, to regulate life and health reinsurance agreements, 

to provide for reports to the commissioner by holding 
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company systems, and to establish accounting practices and 

procedures to be used by insurers in their annual 

statements. 

NEW SECTION. Section 14. Licensure of managing general 

agent. (l) A person, firm, association, or corporation may 

not act in the capacity of a managing general agent with 

respect to risks located in this state for an insurer 

licensed in this state unless the person is a licensed 

producer in this state. 

(2) A person, firm, association, or corporation may not 

act in the capacity of a managing general agent representing 

an insurer domiciled in this state with respect to risks 

located outside this state unless the person is licensed as 

a resident or nonresident producer in this state pursuant to 

the provisions of [sections 14 through 18). 

(3) The commissioner may require a bond in an amount 

acceptable to the colDlllissioner for the protection of the 

insurer. 

(4) The commissioner may require the managing general 

agent to maintain a policy on errors and omissions. 

NEW SECTION. Section 15. .Managing general agent 

required 

capacity 

contract provisions. A person acting in the 

of a managing general agent may not place business 

with an insurer unless there is in force a written contract 

between the parties that sets forth the responsibilities of 
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each party. Whenever both parties share responsibility for a 

particular function, the written contract must specify the 

division of responsibilities. The contract must provide at 

least the following: 

(1) The insurer may terminate the contract for cause 

upon written notice to the managing general agent. The 

insurer may suspend the underwriting authority of the 

managing general agent during the pendency of any dispute 

regarding the cause for termination. 

(2) The managing general agent shall render accounts to 

the insurer, detailing all transactions, and shall remit all 

funds due under the contract to the insurer an not less than 

a monthly basis. 

13) All funds collected for the account of an insurer 

must be held by the managing general agent in a fiduciary 

capacity in a bank that is a member of the federal reserve 

system. This account must be used for all payments on behalf 

of the insurer. The managing general.agent may not retain 

more than 3 months' estimated claims payments and allocated 

loss adjustment expenses. 

14) Separate records of business written by the 

managing general agent must be maintained. The insurer has 

access to and may copy all accounts and records that are 

related to its business, in a form usable by the insurer. 

The commissioner has access to all books, bank accounts, and 
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records of the managing general agent in a form usable to 

the cormnissioner. The records must be retained pursuant to 

33-3-401. 

(5) The contract may not be assigned in whole or in 

part by the managing general agent. 

(6) The contract must contain appropriate underwriting 

guidelines, including: 

(a) the maximum annual premium volume; 

(b) the basis of the rates to he charged; 

(c) the types of risks that may be written; 

(d) maximum limits of liability; 

(e) any applicable exclusions; 

If) the territorial limitations; 

(g) policy cancellation provisionsi and 

lh) the maximum policy period. 

(7) The insurer may cancel or decline to renew any 

policy of insurance, as provided by law. 

(8) If the contract permits the managing general agent 

to settle claims on behalf of the insurer: 

(a) all claims must be reported to the· company in a 

timely manner; 

(b) a copy of the claims file must be sent to the 

insurer at its request or as soon as it becomes known that 

the claim: 

(i) has the potential to exceed an amount determined by 
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the commissioner or actually exceeds the limit set by the 

company, whichever is less; 

(ii) involves a coverage dispute; 

liii) may exceed the managing general agent 1 s claims 

settlement authority; 

(iv) is open for more than 6 months; or 

(v) is closed by payment of an amount set by the 

commissioner or an amount set by the company, whichever is 

less; 

(c) all claims files are the joint property of the 

insurer and managing general agent. However, upon an order 

of liquidation of the insurer·, the files become the sole 

property of the insurer or its estate. The managing general 

agent has reasonable access to and may copy the files on a 

timely basis. 

(d) any settlement authority granted to the managing 

general agent may be terminated for cause upon the insurer's 

written notice to the managing general agent or upon the 

termination of the contract. The insurer may suspend the 

settlement authority during the pendency of any dispute 

regarding the cause for termination. 

{9) When electronic claims files are in existence, the 

contract must address the timely transmission of the data. 

(lO) If the contract provides for a sharing of interim 

profits by the managing general agent and the managing 
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general agent has the authority to determine the amount of 

the interim profits, whether by establishing loss reserves 

or controlling claim payments or in any other manner, 

interim profits may not be paid to the managing general 

agent until: 

{a) 1 year after they are earned for property insurance 

business; 

and 

(b) 5 years after they are earned on casualty business: 

(c) the profits have been verified. 

(ll) The managing general agent may not: 

(a) bind reinsurance or retrocessions on behalf of the 

insurer, except that the managing general agent may bind 

facultative reinsurance contracts pursuant to obligatory 

facultative agreements if the contract with the insurer 

contains reinsurance underwriting guidelines, including for 

reinsurance assumed and ceded: 

(i) a list of reinsurers with which automatic 

agreements are in effect; 

(ii) the coverages and amounts or percentages that may 

be reinsured; and 

{iii} commission schedules; 

(b) commit the insurer to participate in insurance or 

reinsurance syndicates; 

(c) appoint any producer without ensuring that the 
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producer is lawfully licensed to transact the type of 

insurance for which the producer is appointed; 

(d) without prior approval of the insurer, pay or 

commit the insurer to pay a claim over a specified amount, 

net of reinsurance, which may not exceed 1% of the insurer•s 

policyholder"s surplus as of December 31 of the last 

completed calendar year; 

(e) collect any payment from a reinsurer or commit the 

insurer to any claim settlement with a reinsurer without the 

prior approval of the insurer. If prior approval is given, a 

report must be prompt'.ly forwarded to the insurer. 

(f) permit its subproducer to serve on the insurer's 

board of directors; 

(g) jointly employ an individual who is employed with 

the insurer; or 

(h) appoint a submanaging general agent. 

NEW SECTION. Section 16. Duties of insurers. ( 1) The 

insurer must have on file an 

examination, in a form acceptable to 

independent financial 

the commissloner, of 

each managing general agent with which it has done business. 

(2) If a managing general agent establishes loss 

reserves, the insurer shall annually obtain the opinion of 

an actuary attesting to the adequacy of loss reserves 

established for losses incurred and outstanding on business 

produced by the managing general agent. This is in addition 
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to any other required loss reserve certification. 

(3) At least semiannually, the insurer shall conduct an 

onsite review of the underwriting and claims processing 

operations of the managing general agent. 

(4) Binding authority for all reinsurance contracts or 

participation in insurance or reinsurance syndicates rests 

with an officer of the insurer who is not affiliated with 

the managing general agent. 

(5) Within 30 days of entering into or termination of a 

contract with a managing general agent, the insurer shall 

provide the commissioner with written notification of the 

appointment or termination. Notices of appointment of a 

managing general agent must include a statement of duties 

that the applicant is expected to perform on behalf of the 

insurer, the lines of insurance for which the applicant is 

to be authorized to act, and any other information the 

commissioner may request. 

(6) An insurer shall review its books and records each 

quarter to determine if any producer has become a managing 

general agent. If the insurer determines that a producer has 

become a managing general agent, the insurer shall promptly 

producer and the commissioner of the notify the 

determination and the insurer and the producer shall comply 

with [sections 14 through 18] within 30 days. 

{7) An insurer may not appoint to its board of 
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directors an officer, director, employee, subproducer, or 

controlling shareholder of its managing general agent. This 

subsection does not apply to relationships governed by Title 

33, chapter 2, part 11, or [sections 5 through 10]. 

NEW SECTION. Section 17. hamination authority. The 

acts of the managing general agent are considered to be the 

acts of the insurer on whose behalf it is acting. A managing 

general agent may be examined as if it were the insurer. 

NEW SECTION. Section 18. Penalties and liabilities. 

(l) If, after a hearing conducted in accordance with Title 

33, chapter 1, part 7, the commissioner finds that a person 

has violated any provision of [sections 14 through 18], the 

commissioner may order: 

(a) a penalty in an amount of $5,000 for each separate 

violation; 

(b) revocation or suspension of the producer's license; 

and 

(c) the managing general agent to reimburse the 

insurer, the rehabilitator, or a liquidator of the insurer 

for any losses incurred by the insurer caused by a violation 

of [sections 14 through 18] committed by the managing 

general agent. 

(2) An order of the commissioner pursuant to subsection 

_(l) is subject to judicial review pursuant to 33-1-711. 

(3) This section does not limit the power of the 
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commissioner to impose any other penalty provided in this 

title. 

(4) [Sections 14 through 18] do not limit the rights of 

policyholders, claimants, or auditors. 

NEW SECTION. Section 19. Licensure of reinsurance 

interaediaries~ (l) A person, firm, association, or 

corporation may not act as a reinsurance intermediary-broker 

in this state if the reinsurance intermediary-broker 

maintains an office directly, as a member or employee of a 

firm or association, or as an officer, director, or employee 

of a corporation: 

(a) in this state, unless the reinsurance 

intermediary-broker is a licensed producer in this state; or 

(b) in another state, unless the reinsurance 

intermediary-broker is a licensed producer in this state or 

another state that has a law substantially similar to this 

law or unless the reinsurance intermediary-broker is 

licensed in this state as a 

intermediary. 

nonresident reinsurance 

(2) A person, firm, association, or corporation may not 

act as a reinsurance intermediary-manager: 

(a) for a reinsurer domiciled in this state, unless the 

reinsurance intermediary-manager is a licensed producer in 

this state; 

(b) in this state, if the reinsurance 
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intermediary-manager maintains an office either directly or 

as a member or employee of a firm or association or as an 

officer, director, or employee of a corporation in this 

state, unless the reinsurance intermediary-manager is a 

licensed producer in this state; or 

{c} in another state for a nondomestic insurer, unless 

the reinsurance intermediary-manager is a licensed producer 

in this state or another state that has a law substantially 

similar to this law or unless the person is licensed in this 

state as a nonresident insurance intermediary. 

(3) Subject to subsection (2), the commissioner may 

require a reinsurance intermediary-manager to: 

(a) file a bond in an amount from an insurer acceptable 

to the commissioner for the protection of the reinsurer; and 

(b) maintain a policy on errors and omissions in an 

amount acceptable to the commissioner. 

(4) (a) The commissioner may issue a reinsurance 

intermediary license to any person, firm, association, or 

corporation that has complied with the requirements of 

(sections 19 through 27 l. A license issued to a firm or 

association authorizes all the members of the firm or 

association and any designated employees to act as 

reinsurance intermediaries under the license. All authorized 

persons must be named in the application and in any 

supplements to the application. A license issued to a 
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corporation must authorize all of the officers and any 

designated employees and directors to act as reinsurance 

intermediaries on behalf of the corporation. All authorized 

persons must be named in the application and in any 

supplements to the application. 

(b} If the applicant for a reinsurance intermediary 

license is a nonresident, the applicant, as a condition 

precedent to receiving or holding a license, shall designate 

the commissioner as the agent for service of process in the 

manner provided for by this title for designation of service 

of process upon unauthorized insurers. The applicant shall 

also furnish the commissioner with the name and address of a 

resident of this state upon whom notices or orders of the 

commissioner or process affecting the nonresident 

reinsurance intermediary may be served. The licensee shall 

promptly notify the commissioner in writing of each change 

in its designated agent for service of process, and the 

change may not become effective until acknowledged by the 

commissioner. 

(5) {a) The commissioner may refuse to issue a 

reinsurance intermediary license if, in the commissioner's 

judgment: 

(i) the applicant, a person named on the application, 

or a member, principal, officer, or director of the 

applicant is not trustworthy; 
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(ii) a controlling person of the applicant is not 

trustworthy to act as a reinsurance intermediary: or 

(iii) any of the persons listed in subsection (5)(a)(i) 

or (S)(a)(ii) has given cause for revocation or suspension 

of the license or has failed to comply with any prerequisite 

for the issuance of the license. 

(b) Upon written request, the commissioner shall 

furnish a summary of the basis for refusal to issue a 

license. The document is privileged and is not subject to 

public disclosure under Title 2, chapter 6, part 1. 

(6) Licensed attorneys of this state, when acting in 

their professional capacity, are exempt from this section. 

NEW SECTION. Section 20. Required contract provisions 

reinsurance interaediary-brotera. Transactions between a 

reinsurance intermediary-broker and the insurer it 

represents must be entered into pursuant to a written 

authorization, specifying the responsibilities of each 

party. The authorization must, at a minimum, 

following provisions: 

(1) The insurer may terminate the 

intermediary-broker's authority at any time. 

contain the 

reinsurance 

(2) The reinsurance intermediary-broker shall render to 

the insurer accounts accurately detailing all material 

transactions, including information necessary to support all 

commissions, charges, and other fees received by or ow~ng to 
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the reinsurance intermediary-broker. The reinsurance 

intermediary-broker shall remit all funds due to the insurer 

within 30 days of receipt. 

(3) All funds collected for the insurer's account must 

be held by the reinsurance intermediary-broker in a 

fiduciary capacity in a bank that is a qualified Dnited 

States financial institution. 

(4) The reinsurance intermediary-broker shall comply 

with the requirements of [section 21]. 

{5) The reinsurance intermediary-broker shall comply 

with the written standards established by the insurer for 

the cession or retrocession of all risks. 

(6) The reinsurance intermediary-broker shall disclose 

to the insurer any relationship with any reinsurer to which 

business will be ceded or retroceded. 

NEW SECTION. Section 21. Books and records 

reinsurance interaediary-brokers. (1) For at least 10 years 

after expiration of each contract of reinsurance transacted 

by the reinsurance intermediary-broker, the reinsurance 

intermediary-broker shall keep a complete record for each 

transaction, showing: 

(a) the type of contract, limits, underwriting 

restrictions, classes or risks, and territory; 

(b) the period of coverage, including the effective and 

expiration dates, cancellation provisions, and notice 
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required for cancellation; 

(c) the reporting and 

balances: 

settlement requirements 

(d) the rate used to compute the reinsurance premium; 

(e) the names and addresses of assuming reinsurers; 

of 

(f) the rates of all reinsurance commissions, including 

the commissions on any retrocessions handled by the 

reinsurance intermediary-broker; 

(g) any related correspondence and memorandums; 

(h) the proof of placement; 

(i) the details regarding retrocessions handled by the 

reinsurance intermediary-broker, including the identity of 

the party making the retrocession and the percentage of each 

contract assumed or ceded; 

(j) the financial records, including but not limited to 

premium and loss accounts; and 

(k) when the reinsurance intermediary-broker procures a 

reinsurance contract on behalf of a licensed ceding insurer: 

(i) directly from any assuming reinsurer, written 

evidence that the assuming reinsurer has agreed to assume 

the risk; or 

(ii) if placed through a representative of the assuming 

reinsurer, other than an employee, written evidence that the 

reinsurer has delegated binding authority to the 

representative. 
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access to and may copy and audit 

maintained by the reinsurance 

are related to the insurer's 

business, in a form usable by the insurer. 

NEW SECTION. Section 22. Duties of insurers utilizing 

the services of a reinsurance intermediary-broker. (1) An 

insurer may not engage the services of any person, firm, 

association, or corporation to act as a reinsurance 

intermediary-broker on its behalf unless the person is 

licensed as required by [section 19]. 

(2) An insurer may not employ an individual who is 

employed by a reinsurance intermediary-broker with which it 

transacts business unless the reinsurance 

intermediary-broker is under common control with the insurer 

and is subject to the provisions of Title 33, chapter 2, 

part 11. 

(3) The insurer shall annually obtain a copy of 

statements of the financial condition of each reinsurance 

intermediary-broker with which it transacts business. 

NEW SECTION. Section 23. Required contract provisions 

reinsurance intermediary-managers. Transactions between a 

reinsurance intermediary-manager and the reinsurer it 

represents in that capacity may only be entered into 

pursuant to 

responsibilities 

a 

of 

written contract 

each party. The 
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approved by the reinsurer 1 s board of directors. At least 30 

days before the reinsurer assumes or cedes business through 

a producer, a true copy of the approved contract must be 

filed with the commissioner for approval. The contract must, 

at a minimum, include the following provisions: 

(1) The reinsurer may terminate the contract for cause 

upon written notice to the reinsurance intermediary-manager. 

The reinsurer may immediately suspend the authority of the 

reinsurance intermediary-manager to assume or cede business 

during the pendency of any dispute regarding the cause for 

termination. 

(2) The reinsurance intermediary-manager shall render 

accounts to the reinsurer accurately detailing all material 

transactions, including information necessary to support all 

commissions, charges, and other fees received by or owed to 

the reinsurance intermediary-manager, and shall remit all 

funds due under the contract to the reinsurer on not less 

than a monthly basis. 

(3) All funds collected for the reinsurer's account 

will be held by the reinsurance intermediary-manager in a 

fiduciary capacity in a bank that is a qualified United 

States financial institution. The reinsurance 

intermediary-manager may not retain more than 3 months 1 

estimated claims payments and allocated loss adjustment 

expenses. The reinsurance intermediary-manager shall 
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maintain a separate bank account for each reinsurer that it 

represents. 

(4) For at least 10 years after expiration of each 

contract of reinsurance transacted by the reinsurance 

intermediary-manager, the reinsurance ~ntermediary-manager 

shall keep a complete record for each transaction showing: 

(a) the type of contract, limits, underwriting 

restrictions, classes or risks, and territory: 

(b) the period of coverage, including effective and 

expiration dates, cancellation provisions, notic_e required 

for cancellation, and disposition of outstanding reserves on 

covered risks: 

(c) the reporting and settlement 

balances; 

requirements of 

(d) the rate used to compute the reinsurance premium: 

(e) the names and addresses of reinsurers; 

(f) the rates of all reinsurance commissions, including 

the commissions on any retrocessions handled by the 

reinsurance intermediary-manager; 

(g) related correspondence and memorandums; 

(h) proof of placement; 

(i) details regarding retrocessions handled by the 

reinsurance intermediary-manager, as permitted by (section 

25], including the identity of persons making the 

retrocessions and the percentage of each contract assumed or 
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ceded; 

(j) financial records, including but not limited to 

premium and loss accounts; and 

(k) when the ceinsurance intermediary-manager places a 

reinsurance contract on behalf of a ceding insurer: 

(i) directly from any assuming reinsurer, written 

evidence that the assuming reinsurer has agreed to assume 

the risk; or 

(ii) if placed through a representative of the assuming 

reinsurer, other than an employee, written evidence that the 

assuming reinsurer has delegated binding authority to the 

representative. 

(5) The reinsurer will have access to and the right to 

copy all accounts and records maintained by the reinsurance 

intermediary-manager related to its business in a form 

usable by the reinsurer. 

(6) The contract may not be assigned in whole or in 

part by the reinsurance intermediary-manager. 

(7) The reinsurance intermediary-manager shall comply 

with the written underwriting and rating standards 

established by the insurer for the acceptance, rejection, or 

cession of all risks. 

(8) The rates, terms, and purposes of commissions, 

charges, and other fees that the reinsurance 

intermediary-manager may levy against the reinsurer must be 
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the reinsurance 

intermediary-manager to settle claims on behalf of the 

reinsurer; 

(a) all claims must be reported to the reinsurer in a 

timely manner; 

(bl a copy of the claim file must be sent to the 

reinsurer at its request or as soon as it becomes known that 

the claim: 

(i) has the potential to exceed the lesser of an amount 

determined by the commissioner or the limit set by the 

reinsurer; 

(ii) involves a coverage dispute; 

(iii) may exceed the reinsurance intermediary-manager
1

s 

claims settlement authority; 

(iv) is open for more than 6 months; or 

(v) is closed by payment of the lesser of an amount set 

by the commissioner or an amount set by the reinsurer; 

(c) all claim files must be the joint property of the 

reinsurer and the reinsurance intermediary-manager. However, 

upon an order of liquidation of the reinsurer, the files 

become the sole property of the reinsurer or its estate. The 

reinsurance intermediary-manager must have reasonable access 

to and the right to copy the files on a timely basis; 

(d) any settlement authority granted to the reinsurance 
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intermediary-manager may be terminated for cause upon the 

reinsurer's written notice to the reinsurance 

intermediary-manager or upon the termination of the 

contract. The reinsurer may suspend the settlement authority 

during the pendency of the dispute regarding the cause of 

termination. 

tlO) If the contract provides for a sharing of interim 

profits by the reinsurance intermediary-manager, the interim 

profits may not be paid until: 

(a) l year after the end of each underwriting period 

for property business; 

(b) 5 years after the end of each underwriting period 

for casualty business; 

(c) a later period set by the commissioner for 

specified lines of insurance; and 

{d) the adequacy of reserves on remaining claims has 

been verified pursuant to [section 25], 

(11) The reinsurance intermediary-manager shall annually 

provide the reinsurer with a statement of its financial 

condition prepared by an independent certified accountant. 

{12) The reinsurer shall, at least semiannually, conduct 

an onsite review of the underwriting and claims processing 

operations of the reinsurance intermediary-manager. 

(13) The reinsurance intermediary-manager shall disclose 

to the reinsurer any relationship it has with any insurer 
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the insurer 

or apparent 

authority, the acts of the reinsurance intermediary-manager 

are considered to be the acts of the reinsurer on whose 

behalf it is acting. 

NEW SECTION. Section 24. Prohibited 

reinsurance intermediary-manager may not: 

acts. A 

(1) bind retrocessions on behalf of the reinsurer, 

except that the reinsurance intermediary-manager may bind 

facultative retrocessions pursuant to obligatory facultative 

agreements if the contract with the reinsurer contains 

reinsurance underwriting guidelines for retrocessions. The 

guidelines must include a list of reinsurers with which 

automatic agreements are in effect and, for each reinsurer, 

must include the coverages, amounts of percentages that may 

be reinsured, and commission schedules4 

(2) commit the reinsurer to participate in reinsurance 

syndicates; 

(3) appoint any producer without ensuring that the 

producer is licensed to transact the type of reinsurance for 

which the producer is appointed; 

(4) without prior approval of the reinsurer, pay or 

commit the reinsurer to pay a claim, net of retrocessions, 

that exceeds the lesser of an amount specified by the 
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reinsurer or 1% of the reinsurer's policyholder's surplus as 

of December 31 of the last complete calendar year; 

( 5) collect 

retrocession, or 

any payment 

commit the 

from a 

reinsurer 

party making a 

to any claim 

settlement with a party making a retrocession, without prior 

approval of the reinsurer. If prior approval is given, a 

report must be promptly forwarded to the reinsurer. 

(6) jointly employ an individual who is employed by the 

reinsurer unless the reinsurance intermediary-manager is 

under common control with the reinsurer subject to Title 33, 

chapter 2, part 11; 

(7) appoint a subreinsurance intermediary-manager. 

NEW SECTION. Section 25. Duties of reinsurers using 

services of reinsurance interllediary-aanager. (l) A 

reinsurer may not engage the services of any person, firm, 

association, or corporation as a reinsurance 

intermediary-manager on its behalf unless the person is 

licensed as required by [section 19]. 

(2) The reinsurer shall annually obtain a copy of 

statements of the financial condition of each reinsurance 

intermediary-manager that the reinsurer has engaged, 

prepared by an independent certified accountant, in a form 

acceptable to the commissioner. 

(3) If a reinsurance intermediary-manager establishes 

loss reserves, the reinsurer shall annually obtain the 
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opinion of an actuary attesting to the adequacy of loss 

reserves established for losses incurred and outstanding on 

business produced by the reinsurance intermediary-manager. 

The opinion is in addition to any other required loss 

reserve certification. 

(4) Binding authority for all retrocessional contracts 

or participation in reinsurance syndicates must rest with an 

officer of the reinsurer who may not be affiliated with the 

reinsurance intermediary-manager. 

(5) Within 30 days of terminatipn of a contract with a 

reinsurance intermediary-manager, the reinsurer shall 

provide written notification of the termination to the 

commissioner. 

(6) A reinsurer may not appoint to 

directors any 

shareholder, 

officer, director, 

or subproducer 

employee, 

of its 

its board of 

controlling 

reinsurance 

intermediary-manager. This subsection does not apply to 

relationships governed by Title 33, chapter 2, part 11, or, 

if applicable, [sections 19 through 23]. 

NEW SECTION. Section 26. Examination authority. (l) A 

reinsurance intermediary is subject to examination by the 

commissioner. The commissioner must have access to all 

books, bank accounts, and records of the reinsurance 

intermediary in a form usable to the commissioner. 

(2) A reinsurance intermediary-manager may be examined 
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as if it were the reinsurer. 

NEW SECTION. Section 27. Penalties and liabilities. 

(1) (a) A reinsurance intermediary, insurer, or reinsurer 

found by the commissioner, after a hearing conducted in 

accordance with Title 33, chapter 1, part 7, to be in 

violation of any provision of [sections 19 through 26]: 

(i) shall, for each separate violation, pay a penalty 

in an amount not to exceed $5,000; and 

(ii) is subject to revocation or suspension of its 

licensee 

(b) If a violation was comllitted by the reinsurance 

intermediary, the reinsurance intermediary shall make 

restitution to the insurer, reinsurer, rehabilitator, or 

liquidator of the insurer or reinsurer for the net losses 

incurred by the insurer or reinsurer attributable to the 

violation. 

(2) The order 

subsection (1) is 

of the 

subject 

Title 33, chapter 1, part 7. 

commissioner pursuant to 

to judicial review pursuant to 

(3) This section does not limit the authority of the 

commissioner to impose any other penalties provided in the 

insurance law. 

(4) [Sections 19 through 26] do not limit or restrict 

the rights of policyholders, claimants, creditors, or other 

third parties or confer any rights upon those persons. 
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NEW SECTION. Section 28. Credit allowed domestic 

ceding insurer. (1) Credit for reinsurance is allowed to a 

domestic ceding insurer as either an asset or a deduction 

from liability on account of reinsurance ceded only when the 

re insurer meets the requirements of subsection ( 2), ( 3), 

(4), (5), or (6). If the requirements of subsection (4) or 

(5) are met, the requirements of subsection (7) must also be 

met. 

(2) Credit must be allowed when t.he reinsurance is 

ceded to an assuming insurer that is licensed to transact 

insurance or reinsurance in this state. 

(3) Credit must be allowed when the reinsurance is 

ceded to an assuming insurer that is accredited as a 

reinsurer in this state. Credit may not be allowed a 

domestic ceding insurer if the assuming insurer's 

accreditation has been revoked by the commissioner after 

notice and hearing. An accredited reinsurer is one that: 

(a) files with the commissioner evidence of its 

submission to this state's jurisdiction; 

(b) submits to this state's authority to examine its 

books and records; 

(c) is licensed to transact insurance or reinsurance in 

at least one state or, in the case of a United States branch 

of an alien assuming insurer, is entered through and 

licensed to transact insurance or reinsurance in at least 
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one state; 

(d) files annually with the commissioner a copy of its 

annual statement filed with the insurance department of its 

state of domicile and a copy of its most recent audited 

financial statement and either: 

(i) maintains a surplus with regard to policyholders in 

an amount that is not less than $20 million and whose 

accreditation has not been denied by the commissioner within 

90 days of its submission; or 

(ii) maintains a surplus with regard to policyholders in 

an amount less than $20 million and whose accreditation has 

been approved by the commissioner. 

(4) (a) Subject to subsection (4)(b), credit must be 

allowed when: 

(i) the reinsurance is ceded to an assuming insurer 

that is domiciled and licensed in or, in the case of a 

United States branch of an alien assuming insurer, is 

entered through a state that employs standards regarding 

credit for reinsurance substantially similar to 

applicable under this statute; and 

those 

(ii) the assuming insurer or the United States branch of 

an alien assuming insurer: 

(A) maintains a surplus with regard to policyholders in 

an amount not less than $20 million; and 

(B) submits to the authority of this state to examine 
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its books and records. 

(b) The requirement of subsection (4)(a)(i) does not 

apply to reinsurance ceded and assumed pursuant to pooling 

arrangements among insurers in the same holding company 

system. 

(5) (a) Credit must be allowed when the reinsurance is 

ceded to an assuming insurer that maintains a trust fund in 

a qualified United States financial institution for the 

payment of the valid claims of its United States 

policyholders and ceding insurers and their assigns and 

successors in interest. The assuming insurer shall report 

annually to the commissioner information substantially the 

same as that required to be reported on the NAIC annual 

statement form by licensed insurers to enable the 

commissioner to determine the sufficiency of the trust fund. 

(b) (i) In the case of a single assuming insurer, the 

trust must consist of a trusteed account representing the 

assuming insurer's liabilities attributable to business 

written in the United States, and in addition, the assuming 

insurer shall maintain a surplus with the trustee of not 

less than $20 million. 

{ii) In .the case of a group of individual unincorporated 

underwriters, the trust must consist of a trusteed account 

representing the group 1 s liabilities attributable to 

business written in the United States, and in addition, the 
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group shall maintain a surplus with the trustee of which 

$100 million must held jointly for the benefit of united 

States ceding insurers of any member of the group. The group 

shall make available to the commissioner an annual 

certification of the solvency of each underwriter by the 

group's domiciliary regulator and its independent public 

accountants. 

{iii) In the case of a group of incorporated insurers 

under common administration: 

(Al the provisions of subsection (5)(b)(iii)(B) apply, 

to the group that: 

(I) complies with the reporting requirements contained 

in subsection (5)(a); 

(II) has continuously transacted an insurance business 

outside the United States for at least 3 years immediately 

prior to making application for accreditation; 

(III) submits to this state's authority to examine its 

books and records and bears the expense of the examination; 

and 

( IV) has 

billion; 

aggregate policyholders' surplus of $10 

(B) (I) the trust must be in an amount equal to the 

group 1 s several liabilities attributable to business ceded 

by United States ceding insurers to any member of the group 

pursuant to reinsurance contracts issued in the name of the 
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surplus with a 

jointly for the 

any member of 

the group as additional security for any liabilities; and 

(III) each member of the group shall make available to 

the commissioner an annual certification of the member's 

solvency by the member's domiciliary regulator and its 

independent public accountant. 

(c) The trust must be established in a form approved by 

the commissioner. The trust instrument must provide that 

contested claims are valid and enforceable upon the final 

order of any court of competent jurisdiction in the United 

States. The trust must vest legal title to its assets in the 

trustees of the trust for its United States policyholders 

and ceding insurers and their assigns and successors in 

interest. The trust and the assuming ins_urer are subject to 

examination as determined by the commissioner. The trust 

described in this subsection {c) must remain in effect for 

as long as the assuming insurer has outstanding obligations 

due under the reinsurance agreements subject to the trust. 

(d) No later than February 28 of each year, the 

trustees of the trust shall report to the commissioner in 

writing setting forth the balance of the trust and listing 

the trust's investments at the end of the preceding year. 
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The trustees shall certify the date of termination of the 

trust, if planned, or certify that the trust may not expire 

prior to the following December 31. 

(6) Credit must be allowed when the reinsurance is 

ceded to an assuming insurer that does not meet the 

requirements of subsection ( 2), ( 3), (4), or ( 5) but only 

with respect to the insurance of risks located in a 

jurisdiction in which the reinsurance is required by 

applicable law or regulation of that jurisdiction. 

(7) (a) If the assuming insurer is not licensed or 

accredited to transact insurance or reinsurance in this 

state, the credit permitted by subsections (4) and (5) may 

not be allowed unless the assuming insurer agrees in the 

reinsurance agreements: 

(i) that in the event of the failure of the assuming 

insurer to perform its obligations under the terms of the 

reinsurance agreement, the assuming insurer, at the request 

of the ceding insurer, will: 

(A) submit to the jurisdiction of any court of 

competent jurisdiction in any state of the United States; 

(B) comply with all requirements necessary to give the 

court jurisdiction; and 

(C) abide by the final decision of the court or of any 

appellate court in the event of an appeal; and 

(ii) to designate the commissioner or a designated 
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attorney as its attorney upon whom may be served any lawful 

process in any action, suit, or proceeding instituted by or 

on behalf of the ceding company. 

(bl Subsection (7)(a)(i) is not intended to conflict 

with or override the obligation of the parties to a 

reinsurance agreement to arbitrate their disputes if an 

obligation is created in the agreement. 

NEW SECTION. Section 29. Reduction of liability for 

reinsurance ceded by domestic insurer to assuaing insurer. A 

reduction from liability for the reinsurance ceded by a 

domestic insurer to an assuming insurer not meeting the 

requirements of [section 28] must be allowed in an amount 

not exceeding the liabilities carried by the ceding insurer. 

The reduction must be in the amount of funds held by or on 

behalf of the ceding insurer, including funds held in trust 

for the ceding insurer: 

(1) under a reinsurance contract with the assuming 

insurer as security for the payment of obligations under the 

contract if the security is held in the United States 

subject to withdrawal solely by and under the exclusive 

control of the ceding insurer; or 

(2) in the case of a trust, in a qualified United 

States financial institution. This security may be in the 

form of: 

(a) cash; 
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(b) securities listed by the securities valuation 

office of the NAIC and qualifying as admitted assets; 

(c) clean, irrevocable, unconditional letters of credit 

that are issued or confirmed by a qualified United States 

financial institution no later than December 31 of the year 

for which filing is being made and that are in the 

possession of the ceding company on or before the filing 

date of its annual statement. Letters of credit meeting 

applicable standards of issuer acceptability as of the dates 

of their issuance or confirmation must, notwithstanding the 

issuing or confirming institution's subsequent failure to 

meet applicable standards of issuer acceptability, continue 

to be acceptable as security until their expiration, 

extension, renewal, modification, or amendment, whichever 

occurs first. 

(d) any other form of security acceptable to the 

commissioner. 

NEW SECTION. Section 30. Reinsurance agreements 

affected. [Sections 28 and 29] apply to all cessions after 

October l, 1993, under reinsurance agreements that have had 

an inception, anniversary, or renewal date on or before 

April 1, 1993. 

NEW SECTION. Section 31. Conduct of examinations 

records -- correction of accounts -- appraisals. (1) Upon 

determining that an examination should be conducted, the 
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commissioner or the commissioner"s designee shall issue an 

examination warrant appointing one or more examiners to 

perform the examination and instructing them as to the scope 

of the examination. In conducting the examination, the 

examiner shall observe the guidelines and procedures set 

forth in the examiners' handbook adopted by the NAIC. The 

commissioner may also employ other guidelines or procedures 

as the commissioner considers appropriate. 

{2) Every company or person from whom information is 

sought and its officers, directors, employees, and agents 

shall provide to the examiners appointed under subsection 

{l) timely, convenient, and free access at all reasonable 

hours at its offices to all books, records, accounts, 

papers, documents, and any or all computer or other 

recordings relating to the property, assets, business, and 

affairs of the company being examined. The officers, 

directors, employees, and agents of the company or person 

shall facilitate the examination and aid in the examination 

so far as it is in their power to do so. The refusal of any 

company, by its officers, directors, employees, or agents, 

to submit to examination or to comply with any reasonable 

written request of the examiners is grounds for suspension, 

refusal, or nonrenewal of any license or authority held by 

the company to engage in an insurance or other business 

subject to the commissioner's jurisdiction. A proceeding for 
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suspension, revocation, or refusal of any license or 

authority must be conducted pursuant to 33-1-318. 

(3) The commissioner or any examiner has the power to 

issue subpoenas, administer oaths, and examine under oath 

any person concerning any matter pertinent to the 

examination. Upon the failure or refusal of a person to obey 

a subpoena, the commissioner may petition a court of 

~ompetent jurisdiction and, upon proper showing, the court 

may enter an order cmnpelling the witness to appear and 

testify or to produce doclllllentary evidence. Failure to obey 

the court order is punishable as contempt of court. 

(4) When making an examination under this part, the 

commissioner may retain attorneys, appraisers, independent 

actuaries, independent certified public accountants, or 

other professionals and specialists as examiners. The cost 

16 of retaining the personnel must be borne by the company that 

17 

18 

19 

20 

21 

22 

23 

24 

25 

is the subject of the examination. 

(5) This part may not be construed to limit the 

commissioner 1 s authority 

examination in order to 

action pursuant to this 

to terminate or suspend any 

pursue other legal or regulatory 

title. Findings of fact and 

conclusions made pursuant to an examination are prima facie 

evidence in any legal or regulatory action. 

(6) This part may not be construed to limit the 

commissioner's authority to use and, if appropriate, to make 
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public any final or preliminary examination report, any 

examiner or company workpapers or other documents, or any 

other information discovered or developed during the course 

of any examination in the furtherance of any legal or 

regulatory action that the commissioner 

appropriate. 

may consider 

NEW SECTION. Section 32. E.zaaination reports 

bearings confidentiality publication. (l) Al.l 

examination reports must be composed only of facts appearing 

upon the.books, records, or other documents of the company, 

its agents, or other persons examined or as ascertained from 

12 the testimony of its officers or agents or other persons 

l3 

14 

examined concerning its affairs. The report must contain the 

conclusions and recommendations that the examiners find 

15 reasonably warranted from the facts. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(2) No later than 60 days following completion of the 

examination, the examiner in charge shall file with the 

department a verified written report of examination under 

oath. Upon receipt of the verified report, the department 

shall transmit the report to the company examined, together 

with a notice that gives the company examined a reasonable 

opportunity, but not more than 30 days, to make a written 

submission or rebuttal with respect to any matters contained 

in the examination report. 

(3) Within 30 days of the end of the period allowed for 
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the receipt of written submissions or rebuttals, the 

commissioner shall fully consider and review the report, 

together with any written submissions or rebuttals and any 

relevant portions of the examiner's workpapers and enter an 

order: 

(a} adopting the examination report as filed or with 

modification or corrections. If the examination report 

reveals that the company is operating in violation of any 

law, regulation, or prior order of the commissioner, the 

commissioner may order the company to take any action the 

commissioner considers necessary and appropriate to cure the 

violation. 

(b) rejecting the examination report with directions to 

the examiners to reopen the examination for purposes of 

obtaining additional data, documentation, information, or 

testimony and of refiling pursuant to subsection (2); or 

(c) calling for an investigatory hearing with no less 

than 20 days' notice to the company for purposes of 

obtaining additional data, docuaentation, information, and 

testimony. 

( 4) (a) All orders entered pursuant to subsection 

(3)(a) must be accompanied by findings and conclusions 

resulting from the commissioner's consideration and review 

of the examination report, relevant examiner workpapers, and 

any written submissions or rebuttals. An order must be 
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considered a final administrative decision and may be 

appealed pursuant to Title 33, chapter 1, part 7, and must 

be served upon the company by certified mail, together with 

a copy of the adopted examination report. Within 30 days of 

the issuance of the adopted report, the company shall file 

affidavits executed by each of its directors stating under 

oath that they have received a copy of the adopted report 

and related orders. 

(b) (i) A hearing conducted under subsection (3)(c) by 

the commissioner or an authorized representative must be 

conducted as 

proceeding as 

a nonadversarial, confidential, investigatory 

necessary for the resolution of any 

inconsistencies, discrepancies, or disputed issues apparent 

upon the face of the filed examination report or raised by 

or as a result of the commissioner's review of relevant 

workpapers or by the written submission or rebuttal of the 

company. Within 20 days of the conclusion of the hearing, 

the com.missioner shall enter an order pursuant to subsection 

( 3) (a). 

(ii) The commissioner may not appoint an examiner as an 

authorized representative to conduct the hearing. The 

hearing must proceed expeditiously with discovery by the 

company limited to the examiner's workpapers that tend to 

substantiate any assertions set 

submission or rebuttal. The 
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commissioner's representative may issue subpoenas for the 

attendance of any witnesses or the production of any 

documents considered relevant to the investigation, whether 

under the control of the department, the company, or other 

persons. The documents produced must be included in the 

record, and testimony taken by the commissioner or the 

commissioner's representative must be under oath and 

preserved for the record. This section does not require the 

department to disclose any information or records that would 

indicate or show the existence or content of any 

investigation or activity of a criminal justice agency. 

(iii) The hearing must proceed with the commissioner or 

the commissioner's representative posing questions to the 

persons subpoenaed. The company and the department may 

present testimony relevant to the investigation. 

Cross-examination must be conducted only by the commissioner 

or the commissioner's representative. The company and the 

department must be permitted to make closing statements and 

may be represented by counsel of their choice. 

(5) (a) Upon the adoption of the examination report 

under subsection (3)(a), the commissioner shall continue to 

hold the content of the examination report as private and 

confidential information for a period of 30 days except to 

the extent provided in subsection (2). After 30 days, the 

commissioner may open the report for public inspection ~s 
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long as a court of competent jurisdiction has not stayed its 

publication. 

(bl This title does not prevent and may not be 

construed as prohibiting the commissioner from disclosing 

the content of an examination report or preliminary 

examination report, the results of an examination, or any 

matter relating to a report or results to the insurance 

department of this state or of any other state or country, 

to law enforcement officials of this state or of any other 

state, or to an agency of the federal government at any time 

as long as the agency or office receiving the report or 

matters relating to the report agrees in writing to hold it 

confidential and in a manner consistent with this part. 

{c) If the commissioner determines that regulatory 

action is appropriate as a result of any examination, the 

coDllllissioner may initiate any proceedings or actions as 

provided by law. 

(6) All working papers, recorded information, 

documents, and copies produced by, obtainad by, or disclosed 

to the commissioner or any other person in the course of an 

examination made under this part must be given confidential 

treatment, are not subject to subpoena, and may not be made 

public by the commissioner or any other person, except to 

the extent provided in subsection (5). Access may also be 

granted to the NAIC. The persons given access shall agree in 
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writing, prior to receiving the information, to treat the 

information in the confidential manner required by this 

section unless the prior written consent of the company to 

which it pertains has been obtained. 

NEW SECTION. Section 33. Conflict of interest. ( l) An 

examiner may not be appointed by the commissioner if the 

examiner, either directly or indirectly, has a conflict of 

interest with, is affiliated with the management of, or owns 

a pecuniary interest in any person subject to examination 

under this part. This section may not be construed to 

automatically preclude an examiner froa being: 

(a) a policyholder or claimant under an insurance 

policy; 

(b) a granter of a mortgage or similar instrument on 

the examiner's residence to a regulated entity if done under 

customary terms and in the ordinary course of business; 

(c) an investment owner in 

diversified investment companies; or 

shares of regulated 

(d) a settlor or beneficiary of a blind trust into 

which any otherwise impermissible holdings have been placed. 

(2) Notwithstanding the requirements of this section, 

the commissioner may retain from time to time, on an 

individual basis, qualified actuaries, certified public 

accountants, or other individuals who are independently 

practicing their professions, even though the persons may 
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from time to time be similarly employed or retained by 

persons subject to examination under this part. 

NEW SECTION. Section 34. Taxation of purchasing group. 

Premium taxes and taxes on premiums paid for coverage of 

risks resident or located in this state by a purchasing 

group or any members of the purchasing group must be: 

(1) imposed at the same rate and subject to the same 

interest, fines, and penalties as those applicabie to 

premium. taxes and taxes on premiums paid to surplus lines 

insurers and authorized insurers, pursuant to 33-2-311 and 

33-2-705, respectively; and 

(2) paid by the authorized or surplus lines insurers 

and, if not paid by them, paid by the insurance producer for 

the purchasing group and, if not pa.id by the insurance 

producer, paid by the purchasing group and, if not paid by 

the purchasing group, paid by each of its members. 

NEW SECTION. Section 35. Condition on release fr0111 

delinquency proceedings. An insurer that is subject to any 

delinquency proceeding, whether formal, informal, 

administrative, or judicial, may not: 

(1) be released from the proceeding, unless the 

proceeding is converted to a judicial rehabilitation or 

liquidation proceeding; 

(2) be permitted to solicit or accept new business or 

request or accept the restoration of any suspended or 
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revoked license or certificate of authority; 

(3) be returned to the control of its shareholders or 

private management; or 

(4) have any of its assets returned to the control of 

its shareholders or private management until all payments of 

or on account of the insurer's contractual obligations by 

all guaranty associations, along with all expenses of the 

guaranty associations and interest on all payments and 

expenses, have been repaid to the guaranty associations or a 

plan of repayment by the insurer has been approved by the 

guaranty association~ 

NEW SECTION. Section 36. Indeanification of 

rehabili ta tor, liquidator,· and eaployees - persons covered. 

(1) The persons entitled to protection under [sections 37 

and 38] are: 

(a) all rehabilitators and liquidators responsible for 

the conduct of a delinquency proceeding under Title 33, 

chapter 2, including present and former rehabilitators and 

liquidators: and 

(b) the employees of the rehabilitators and 

liquidators, including all present and former special 

deputies and assistant special deputies appointed by the 

commissioner, and all persons whom the commissioner, special 

deputies, or assistant special deputies have employed to 

assist in a delinquency proceeding under Title 33, chapter 
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2. 

(2) Attorneys, accountants, auditors, and other 

professional persons or firms, who are retained by the 

rehabilitator or liquidator as independent contractors, and 

their employees are not considered employees of the 

rehabilitator or liquidator for purposes of any cause of 

action initiated by the rehabilitator or liquidator against 

the independent contractor in the name of the rehabilitation 

or liquidation estate. 

NEW ~ECTION. Section 37. Indemnification of 

rellabilitator, liquidator, and e,oployees. (1) If any legal 

action is commenced against the rehabilitator or liquidator 

or any employee. of the rehabilitator or liquidator, whether 

against the rehabilitator, liquidator, or employee 

personally or in an official capacity, alleging property 

damage, property loss, personal injury, or other civil 

liability caused by or resulting from any alleged act, 

error, or omission of the rehabilitator, liquidator, or 

employee arising out of or by reason of duties or 

employment, the rehabilitator, liquidator, or employee is 

indemnified from the assets of the insurer for all expenses, 

attorney fees, judgments, settlements, decrees, surety bond 

premiums, or amounts due and owing or paid in satisfaction 

of or incurred in the defense of the legal action unless it 

is determined upon a final adjudication on the merits that 
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the alleged act, error, or omission of the rehabilitator, 

liquidator, or employee that gave rise to .the claim did not 

arise out of or by reason of the rehabilitator•s, 

liquidator's, or employee's duties or employment or was 

caused by intentional or willful and wanton misconduct. 

{2) Attorney fees and related expenses incurred in 

defending a legal action for which indemnity is available 

under this section must be paid from the assets of the 

insurer, as the expenses are incurred and in advance of the 

final disposition of the action, upon receipt of an 

undertaking by or on behalf of the rehabilitator, 

liquidator, or employee to repay the attorney fees and 

expenses. If, upon a final adjudication on the merits, it is 

determined that the rehabilitator, liquidator, or employee 

is not entitled to indemnity under this section, the payment 

must be made from the undertaking. 

(3) An indemnification for expenses, attorney fees, 

judgments, settlements, decrees, surety band premiums, or 

other amounts paid or to be paid from the insurer's assets 

pursuant to this section are an administrative expense of 

the insurer. 

(4) If actual or threatened litigation against a 

rehabilitator, liquidator, or employee for which indemnity 

may be available under this section occurs, a reasonable 

amount of funds that in the judgment of the commissioner may 
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be needed to provide indemnity ~ust be segregated and 

reserved from the assets of the insurer as security for the 

payment of indemnity until all applicable statutes of 

limitation have run, all actual or threatened actions 

against the rehabilitator, liquidator, or employee have been 

completely and finally resolved, and all obligations of the 

insurer and the commissioner under this section have been 

satisfied. 

(5) In lieu of segregation and reservation of funds, 

the commissioner may obtain a surety bond or make other 

arrangements that will enable the commissioner to fully 

secure the payment of all obligations under this section. 

NEW SECTION. Section 38. Settlement of actions against 

rebabilitator, liquidator, and eaployees -- court approval 

applicability. (l) If any legal action against an 

employee for which indemnity may be available under this 

section is settled prior to final adjudication on the 

merits, the insurer shall pay the settlement amount on 

behalf of the employee or indemnify the employee for the 

settlement amount unless the commissioner determines: 

(a) that the claim did not arise out of or by reason of 

the employee's duties or employment: or 

(b) that the claim was caused by the intentional or 

willful and wanton misconduct of the employee. 

{2) In a legal action in which the rehabilitator or 
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liquidator is a defendant, that portion of any settlement 

relating to the alleged act, error, or omission of the 

rehabilitator or liquidator is subject to the approval of 

the court before which the delinquency proceeding is 

pending. The court may not approve that portion of the 

settlement if it determines: 

(a) that the claim did not arise out of or by reason of 

the rehabilitator 1 s or liquidator 1 s duties or employment; or 

(bl that the claim was caused by the intentional or 

willful and wanton misconduct of the rehabilitator or 

liquidator. 

(3) This section may not be construed to deprive the 

rehabilitator, liquidator, or employee of immunity, 

indemnity, benefit cf law, right, or defense available under 

any provision of law, including, without limitation, the 

provisions of Title 2, chapter 9. 

I 4 l (a) A legal action does not lie against the 

rehabilitator, liquidator, or employee based in whole or in 

part on any alleged act, error, or omission that took place 

prior to October 1, 1993, unless suit is filed and valid 

service of process is obtained by October 1, 1994. 

(bl Subsections (1) through (3) apply to any suit that 

is pending on or filed after October 1, 1993, without regard 

to when the alleged act, error, or omission took place. 

Section 39. Section 33-1-401, MCA, is amended to read, 
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( 1 l The 

transactions, 

accounts, records, and assets of each authorized insurer as 

often as he-deems the commissioner considers advisable. He 

The commissioner shall so examine each demes~¼e authorized 

insurer not less frequently than every ii .?. years. 

B•amination--ot--an--a¼ien--ins~rer--may--be--¼¼mieed-to-its 

inaarance-transact±ens-and-afia¼rs--in--~he--enited--Statesa 

BJtamination---e£--a--ree¼preea¼--insttrer--iuy--a¼so--¼ne¼ade 

examinet±on--ot--±es---attorney-in-~aet---inselar---as---the 

transaetiona-ot-the-a~terney-±n-£aet-re¼ate-to-the-±ns~rera 

(2) The commissioner shall in like manner examine each 

insurer applying for an initial certificate of authority to 

do business in this state. 

;J) In lieu of making h±s-ewn an examination under this 

part of any foreign or alien insurer licensed in this state, 

the commissioner may7--in-h±s-diseret±on7 accept a-t~¼¼ an 

examination report 0£--the--¼as~--reeent--exam±nat±on--or--a 

Eoreign--or--a¼ien--insttrer,--eert±lied--to on the company 

prepared by the insurance sttper¥isery-ottie±a¼ department er 

another for the company's state7-terr±tory7-eommonwea¼~h7-or 

d¼str¼et of the--Bn¼ted--States domicile or port-of-entry 

state until January 1, 1994. After January 1, 1994, the 

reports may only be accepted if: 

(a) the insurance department was~~ the time ~f the 
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examination accredited under the national association of 

insurance commissioners' financial regulation standards and 

accreditation program; or 

(b) the examination is performed under the supervision 

cf an accredited state insurance department or with the 

participation of one or more examiners who are employed by 

such an accredited state insurance department and who, after 

a review of the examination work papers and report, state 

under oath that the examination was performed in a manner 

consistent with the standards and procedures required by 

their insurance department. 

(4) For purposes of completing an examination of any 

company under this part, the commissioner may examine or 

investigate any person or the business of any person, in so 

far as the examination or investigation is, in the sole 

discretion of the commissioner, necessary or material to the 

examination of the com.E!..!l.Y,." 

Section 40. Section 33-2-501, MCA, is amended to read: 

•JJ-2-501. Assets allowed. In any determination of the 

financial condition of an insurer, there sha¼¼ ~ be 

allowed as assets only sneh assets as that are owned by the 

insurer and whieh that consist of: 

(1) cash in the possession of the insurer or in transit 

under its control and including the true balance of any 

deposit in a solvent bank or trust company; 
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properties, and 

with this code 

loans 

and in 

connection therewith the following items: 

(a) interest due or accrued on any bond or evidence of 

indebtedness which is not in default and which is not valued 

on a basis including accrued interest; 

(b) declared and unpaid dividends on stock and shares 

unless s~eh the amount has otherwise been allowed as an 

asset; 

(c) interest due or accrued upon a collateral loan in 

an amount not to exceed 1 year"s interest thereon on the 

loan; 

(d) interest due or accrued on deposits in solvent 

banks and trust companies and interest due or accrued on 

other assets, if such the interest is in the judgment of the 

commissioner a collectible asset; 

(e) interest due or accrued on a mortgage loan in an 

amount not exceeding in any event the amount, if any, of the 

excess of the value of the property less delinquent taxes 

thereon on the property over the unpaid principal. ¼n--ne 

ewent-shai¼-¼nterest Interest accrued for a period in excess 

of 18 months may not be allowed as an asset. 

(f) rent due or accrued on real property if soch the 

rent is not in arrears for more than 3 months and rent more 

than 3 months in arrears if the payment of ~oeh the rent be 
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is adequately secured by property held in the name of the 

tenant and conveyed to the insurer as collateral; 

(g) the unaccrued portion of taxes paid prior to the 

due date on real property; 

(3) premium notes, policy 

assets and liens on policies 

loans, and other policy 

and certificates of life 

insurance and annuity contracts and accrued interest 

thereon, in an amount not exceeding the legal reserve and 

other policy liabilities carried on each individual policy: 

{4) the net amount of uncollected and deferred premiums 

and annuity considerations in the case of a life insurer; 

(5} premiums in the course of collection, other than 

for life insurance, not more than 3 months past due, less 

commissions payable thereen on the premiums. The £0re9o¼ng 

limitation she¼¼ in this subsection does not apply to 

premiums payable directly or indirectly by the United States 

government or by any of its instrumentalities. 

(6) installment premiums other than life insurance 

premiums to the extent of the unearned premium reserve 

carried on the policy to which premiums apply; 

(7) notes and like written obligations not past due, 

taken for premiwas other than life insurance premiums, on 

policies permitted to be issued on stteh ~ basis, to the 

extent of the unearned P.remium reserves carried t:hereen on 

the .22,licies; 

-67-

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0863/01 

(8) the full amount of reinsurance recoverable by a 

ceding insurer from a solvent reinsurer and which 

reinsurance is authorized under 33-i-¼i65 chapter 2, part 

12; 

(9) amounts receivable 

representing funds withheld 

under a reinsurance treaty; 

by 

by a 

an assuming insurer 

solvent ceding insurer 

(10) deposits or equities recoverable from underwriting 

associations, syndicates, and reinsurance funds or from any 

suspended banking institution, to the extent deemed 

considered by the commissioner available for the payment of 

losses and claims and at values to be determined by him the 

commissioner; 

(11) electronic data processing equipment if the cost of 

saeh the equipment is at least $100,000, which cost sheii 

must be amortized in full over a period of not to exceed 10 

calendar years. However, with regard to life insurers, saeh 

the equipment sha¼¼ must be allowed as an asset if the cost 

of saeh the equipment is at least $25,000, which cost sheii 

must be amortized in full over a period of not to exceed 5 

calendar years, and the amount of saeh the asset allowed may 

not exceed 11 of the total of the other allowable assets of 

the insurer. 

(12) all assets, whether or not consistent with the 

provisions of this section, as may be allowed pursuant to 
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the annual statement form approved by the commissioner for 

the kinds of insurance to be reported upon therein in the 

annual statement; 

(13) other assets, not inconsistent with the provisions 

of this section, deemed considered by the commissioner to be 

available for the payment of losses and claims, at values to 

be determined by him the cOllllllissioner.• 

Section 41. Section 33-2-532, MCA, is amended to read: 

"33-2-532. Valuation of bonds. (1) (a) All bonds or 

other evidences of debt having a fixed term and rate of 

interest held by an insurer may, if amply secured and not in 

default as to principal or interest, be valued as follows: 

(i) if purchased at par, at the par value; 

(ii} if purchased above or below par, on the basis of 

the purchase price adjusted so-a~ to bring the value to par 

at maturity and so-as to yield in the meantime the effective 

rate of interest at which the purchase was made, orL in lieu 

of sneft !!!l!, method, according to snch !!!. accepted method of 

valuation as is approved by the commissioner by rule. 

(b) Purchase price sha¼¼-in-ne-ease may not be taken at 

a higher figure than the actual market value at the time of 

purchase, plus actual brokerage, transfer, postage, or 

express charges paid in the acquisition of such 

securities. 
the 

(c) Unless otherwise provided by valuation established 
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or approved by the commissioner, ne-snch ~ security sha¼¼ 

may not be carried at above the call price for the entire 

issue during any period within which the security may be so 

called. 

(2) The commissioner sha¼¼-haTe !!!!, full discretion in 

determining the method of calculating values according to 

the rules set forth in this section.• 

Section 42. Section 33-2-533, MCA, is amended to read: 

"33-2-533. Valuation of other securities. ( 1) 

securities, other than those referred to in 33-2-532, held 

by an insurer sha¼¼ ~ be valued, in the discretion of the 

commissioner, at their market value, at their appraised 

value, or at prices determined by him the commissioner as 

representing their fair market value as established by rule. 

(2) Preferred or guaranteed stocks or shares while 

paying full dividends may be carried at a fixed value in 

lieu of market value, at the discretion of the commissioner 

and in accordance with sueh the method of computation as--he 

that th~_c~j.~s!_9ner may approve." 

Section 43. Section 33-2-701, MCA, is amended to read: 

•33-2-701. Annual stateaent -- revocation or fine for 

failure to file -- penalty for perjury. (1) Each authorized 

insurer shall annually on or before March l file with the 

commissioner a full and true statement of its financial 

condition, transactions, and affairs as of the December 31 
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preceding. The statement sha¼¼ !!!!,!! be in stte~ the general 

form and context as is required or not disapproved by the 

commissioner, as is in current use for similar reports to 

states in general with respect to the type of insurer and 

kinds of insurance to be reported upon, and as supplemented 

for additional information required by the commissioner. The 

statement sha¼¼ ~ be verified by the oath of the 

insurer"s president or vice-president and secretary or, if a 

reciprocal insurer, by the oath of the attorney-in-fact or 

its like officers if a corporation •. The commissioner may7-¼n 

his-d¼scre~¼en7 waive any-sneh the verification under oath. 

(2) The statement of an alien insurer sha¼¼ ~ relate 

only to its transactions and affairs in the United States 

unless the commissioner requires otherwise. If the 

commissioner requires a statement as to an alien insurer's 

affairs throughout the world, the insurer shall file sttch 

the statement with the commissioner as soon as reasonably 

possible. The statement ehe½¼ must be verified by the 

insurer's United States manager or other authorized officer 

du¼y-attCherized. 

(3) The commissioner may refuse to accept the fee for 

continuance of the insurer's certificate of authority, as 

provided in 33-2-117, or may ±n-h¼s-~±sere~±e" suspend or 

revoke the certificate of authority of any insurer failing 

to file its annual statement when due or within an extension 
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of time that the commissioner may grant. 

(4) Any director, officer or insurance producer, or 

employee of any company who subscribes to, makes, or concurs 

in making or publishing any annual statement or any other 

statement required by law knowing the same to contain any 

material statement which is false shall be punished by a 

fine of not more than $1,000. 

{5) At time of filing, the insurer shall pay to the 

commissioner the fee for filing its statement as prescribed 

in 33-2-708. 

(6) The commissioner may impose a fine not to exceed 

$100 a day for each day after March 1 that an insurer fails 

to file the annual statement referred to in subsection (1). 

Stieh The fine may not exceed a maximum of $1,000.
11 

Section 44. Section 33-2-708, MCA, is amended to read: 

"33-2-708. Fees and licenses. (1) Except as provided in 

33-17-212(2), the commissioner shall collect in advance 

the persons served shall pay to the commissioner 

following fees: 

(a} certificates of authority: 

and 

the 

(i) for filing applications for original certificates 

of authority, articles of incorporation (except original 

articles of incorporation of domestic insurers as provided 

in subsection (l)(b)) and other charter documents, bylaws, 

financial statement, examination report, power of attorney 
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to the commissioner, and all other documents and filings 

required in connection with the application and for issuance 

of an original certificate of authority, if issued: 

(A) domestic insurers ........................ $ 600.00 

(B) foreign insurers .•••••..•..•.......•...••• 600.00 

(ii) annual continuation of certificate of authority 

••••••••••••••• ■ •••••••••••••••••••••••••••••••••• ■ • 600.00 

(iii) reinstatement of certificate of authority 

.................................................... 
(iv) amendment cf certificate of authority •.••• 

lb) articles of incorporation: 

25.00 

50.00 

(i) filing original articles of incorporation of a 

domestic insurer, exclusive of fees required to be paid by 

the corporation to the secretary of ~tate ....••.•.• 20.00 

(ii) filing amendment of articles of incorporation, 

domestic and foreign insurers, exclusive of fees required to 

be paid to the secretary of state by a domestic corporation 

.................................................... 25.00 

(c) filing bylaws or amendment to bylaws where 

required ••••• , •.• - - • •••• • • • • • • • • • • • · • • • • • • • · • • · • • • • 10.00 

(d) filing annual statement of insurer, other than as 

part of application for original certificate of authority 

.................................................... 25.00 

(e) insurance producer's license: 

(i) application for original license, including 
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issuance of license, if issued .••.......•.••..•••.. 15.00 

(ii) appointment of insurance producer, each insurer 

(iii) temporary license ....................... . 

{iv) amendment of license (excluding additions 

license) or reissuance of master license .•...•••••• 

(f) nonresident insurance producer's license: 

10.00 

15.00 

to 

15.00 

(i) application for original license, including 

issuance of license, if issued •..••••••••.•••..•••. 100.00 

(ii) appointment of insurance producer, each insurer 

tiii) annual renewal of license •••...•...•....• 

(iv) amendment of license (excluding additions 

license} or reissuance of master license •...•...... 

10.00 

10.00 

to 

15.00 

(g) examination, if administered by the commissioner, 

for license as insurance producer, each examination 

15.00 

(h) surplus lines insurance produc·er license: 

(i) application for original license and for issuance 

of license, if issued 

(ii} annual renewal of license 

(i) adjuster's license: 

50.00 

50.00 

(i) application for original license and for issuance 

of license, if issued ..•.•••..•••••••....•••...•... 

(ii) annual renewal of license 
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(j) insurance vending machine license, each machine, 

each year .•.••.••••••.•• - •• • • • • • • • • • • • • • · • • • • • • • • • • 10.00 

(k) commissioner's certificate under seal (except when 

on certificates of authority or licenses) 10.00 

(1) copies of documents on file in the commissioner's 

off~ce, per page .50 

(m) policy forms: 

Ii) filing each policy form •..•••••.••••..•.•. 25.00 

(ii) filing each application, rider, endorsement, 

amendment, insert page, schedule of rates, and clarification 

of risks ••••.••••....•••••.•••..•.•.........••....• 10.00 

(iii) maximum charge if policy and all forms submitted 

at one time or resubmitted for approval within 180 days 

100.00 

{n) applications for approval of prelicensing education 

courses: 

(i) reviewing initial application ......•••..•• 150.00 

( ii) periodic review ••...•.•••••.......•....... 50.00 

(2) The commissioner shall establish by rule an annual 

accreditation fee to be paid by each domestic and foreign 

insurer when it submits a fee for annual continuation of its 

certificate of authority. 

tzt(3) (a) ~h~ Except ·as provided in subsection (3)(b), 

the commissioner shall promptly deposit with the state 

treasurer to the credit of the general fund of this state 
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all fines and penalties, those amounts received·pursuant to 

33-2-311, 33-2-705, and 33-2-706, and any fees and 

examination and miscellaneous charges that are collected by 

"*m the c~mmissioner pursuant to Title 33 and the rules 

adopted under Title 33. 

ill The accreditation fee required by subsection (2) 

must be turned over promptly to the state treasurer who 

shall deposit the money in the state special revenue fund to 

the credit of the commissioner's office. The accreditation 

fee funds must be used only to pay the expenses of the 

commissioner's office in discharging its administrative and 

regulatory duties, subject to the applicable laws relating 

to the appropriation of state funds and to the deposit and 

expenditure of money. The coD1J11issioner is responsible for 

the proper expenditure of the accreditation money. 

tHill All fees are considered fully earned when 

received. In the event of overpayment, only those amounts in 

excess of $10 will be refunded." 

Section 45. Section 33-2-1111, MCA, is amended to read: 

•33-2-1111. Registration of insurers -- requisites 

termination. (1) Every insurer which is authorized to do 

business in this state and which is a member of an insurance 

holding company system shall register with the commissioner, 

e~cept a foreign insurer subject to disclosure requirements 

and standards adopted by statute or regulation in the 
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jurisdiction of its domicile which are substantially similar 

to those contained in this section. Any insurer which is 

subject to registration under this section shall register 

within 68-dsys-srter-attly-l,--19~1,--er 15 days after it 

becomes subject to registration,-whiehever-is-¼a~er, unless 

the commissioner for good cause shown extends the time for 

registration, and then within stte" the extended time. The 

commissioner may require any authorized insurer which is a 

member of a holding company system which is not subject to 

registration under this section to furnish a copy of the 

registration statement or other information filed by stteft 

the insurance company with the insurance regulatory 

authority of domiciliary jurisdiction. 

(2) Every insurer subject to registration shall file 

with the commissioner, on or before April 30 each year, a 

registration statement on a form provided by the 

commissioner, which must contain current information about: 

(a) the capital structure, general financial condition, 

ownership, and management of the insurer and any person 

controlling the insurer; 

(b) the identity of every member of the insurance 

holding company system; 

(c) the following agreements in force, relationships 

subsisting, and transactions currently outstanding between 

saeh the insurer and its affiliates: 
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(i) loans, other investments, or purchases, saies, or 

exchanges of securities of the affiliates by the insurer or 

of the insurer by its affiliates; 

{ii) purchases, sales, or exchanges of assets; 

(iii) transactions not in the ordinary 

business; 

course of 

(iv) guaranties or undertakings for the benefit of an 

affiliate which result in an actual contingent exposure of 

the insurer 1 s assets to liability, other than insurance 

contracts entered into in the ordinary course of the 

insurer's business; 

(v) all management and service contracts and all 

cost-sharing arrangements, other 

arrangements based upon generally 

principles; 

(vi) reinsurance agreements 

than cost 

accepted 

covering 

allocation 

accounting 

all or 

substantially all of one or more lines of insurance of the 

ceding company; 

{vii} dividends and other distributions to shareholders; 

and 

(viii) consolidated tax allocation agreements; 

(d) any pledge of the insurer 1 s stock, including stock 

of a subsidiary or controlling affiliate for a loan made to 

a member of the insurance holding company system; 

(e) all matters concerning transactions between 
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registered insurers and any affiliates as may be included 

from time to time in any registration forms adopted or 

approved by the commissioner. 

(3) A registration statement must contain a summary 

outlining each item in the 

that represents a change 

statement. 

current 

from 

registration statement 

the prior registration 

{4) Ne-±nterma:Cien Information need~ be disclosed on 

the registration statement filed pursuant to subsection (2) 

if ~tteh the information is not material for the purposes of 

this section. Unless the commissioner by rule or order 

provides otherwise, sales, purchases, exchanges, loans or 

extensions of credit, or investments involving 1/2 of 1% or 

less of an insurer 1 s admitted assets as of December 31 next 

preceding may are not be-deemed material for purposes of 

this section. 

(5) A person within an insurance holding company system 

subject to registration shall provide complete and accurate 

information to an insurer if the information is reasonably 

necessary to enable the insurer to comply with Title 33, 

chapter 2, part 11. 

(6) Each registered insurer shall keep current the 

information required to be disclosed in its registration 

statement by reporting all material changes or additions on 

amendment forms provided by the commissioner within 15 days 
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after the end of the month in which it learns of each ~ueh 

change or addition. Bxeept-as-~ro•ided-in-33-%-¼¼¼•7-eaeh 

regis~ered-insttrer-sha¼¼--reper~--a¼¼--dividends--and--other 

d%~tribtttions---co---shareholde~s--within--i--bttsiness--days 

fo¼lowing-the-dee¼ar~t±on-thereoi• 

(7) The commissioner shall terminate the registration 

of any insurer which demonstrates that it no longer is a 

member of an insurance holding company system. 

(8) The commissioner may require or allow two or more 

affiliated insurers subject to registration here~ftder under 

this section to file a consolidated registration statement 

or consolidated reports 

registration statement or 

statements. 

amending their 

their individual 

consolidated 

registration 

(9) The commissioner may allow an insurer which is 

authorized to do business in this state and which is part of 

an insurance holding company system to register on behalf of 

any affiliated insurer which is required to register under 

subsection (1) and to file all information and material 

required to be filed under this section." 

Section 46. 

"33-2-1114. 

Section 33-2-1114, MCA, is amended to read: 

Dividends and other distributions 

commissioner approval. (1) An insurer subject to 

registration under 33-2-1111 and 33-2-1112 may not pay any 

extraordinary dividend or make any other extraordinary 
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distribution to its shareholders until 30 days after the 

commissioner has received notice of the declaration ~hereof 

of the dividend or distribution and has not within snch the 

period disapproved 9dch the payment or the commissioner 

sha¼¼--ha•e has approved s~eh payment within stteh the 30-day 

period. 

(2) For purposes of this section, an extraordinary 

dividend or distribution includes any dividend or 

distribution of cash or other property whose fair market 

value together with that of other dividends or distributions 

made within the preceding 12 months exceeds 10\ of snch the 

insurer's surplus as regards policyholders as of December 31 

next preceding, but sha¼± ~ not include pro rata 

distributions of any class of the insurer's own securities. 

{J} Notwithstanding any other provision of law, an 

insurer may declare an extraordinary dividend or 

distribution which is conditional upon the commissioner 1 s 

approval tfte~ec£, and stteft-a the declaration sha¼¼ ~ not 

confer fte rights upon shareholders until the commissioner 

has approved the payment of 

distribution or the commissioner has 

stteh 

not 

the dividend or 

disapproved s~eh 

the payment within the 30-day period referred to above in 

subsection (1). 

(4) An insurer subject to subsection (1) may not pay 

any other dividend or make any other distribution to its 
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shareholders unless the insurer has notified the 

commissioner of the payment 15 days prior to the payment 

date. The notice must be kept confidential until the payment 

date of the dividend. The commissioner may order that a 

dividend not be paid if the commissioner finds that the 

insurer's surplus as regards policyholders, following the 

payment to shareholders, would be inadequate or could lead 

the insurer to a hazardous financial condition." 

Section 47. Section 33-2-1115, MCA, is amended to read: 

•33-2-1115. Examination. (1) Sttb;eet-ee-the-¼iM±tatieft 

eenta±ned-in-th±s-seee¼en-and-in In addition to the powers 

which the commissioner has under chapter l, part 4, relating 

to the examination of insurers, the commissioner sha¼¼ also 

haTe has the power to order any insurer registered under 

33-2-1111 to produce stteh the records, books, or other 

information papers in the possession of the insurer or its 

affiliates as sfta¼¼--be are necessary to ascertain the 

financial condition or legality of conduct of stteh the 

insurer. £n--the--event-stteh If the insurer fails to comply 

with stteh the order, the commissioner sha¼¼-have--the--pewer 

to ~ examine stteh the affiliates to obtain stteh the 

information. 

(2) ~be-eell!lftissiene~-shaii--exe~e¼se--h±s--powe~--ander 

sttbseee¼on--t¼t--on¼y--i£--the-examination-o£-the-±nsttrer-±s 

inadeqttate-or-the-interests-0£--the--poiieyho¼ders--0£--stteh 
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tns~rer-may-be-ad•erseiy-aifee~ed~ 

t3t The commissioner may retain at the registered 

insurer's expense sttch attorneys, actuaries, accountants, 

and other experts not otherwise a part of the commissioner's 

staff as shall-be~ reasonably necessary to assist in the 

conduct of the examination under subsection (1), Any persons 

so retained sha¼¼-be ~ under the direction and control of 

the commissioner and shall act in a purely advisory 

capacity. 

t•till Each registered 

examination records, books, 

subsection (1) shall--b~ is 

insurer producing for 

and papers pursuant to 

liable for and shall pay the 

expense of !Utch the e¥amination. 11 

NEW SECTION. Section 48. Recovery of dividends. (1) If 

an order for liquidation or rehabilitation of an insurer 

domiciled in this state has been entered, the receiver 

appointed under the order has a right to recover on behalf 

of the insurer: 

(a) from any parent corporation or holding company or 

person or affiliate who otherwise controlled the insurer, 

the amount of distributions, other than distributions of 

shares of the same class of stock, paid by the insurer on 

its capital stock; or 

{b) any payment in the form of a bonus, termination 

settlement, or extraordinary lump-sum salary adjustment made 
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by the insurer or its subsidiary to a director, officer, or 

employee, when the distribution or payment pursuant to 

subsection (l)(a) or this subsection is made at any time 

during the year preceding the petition for liquidation, 

conservation, or rehabilitation, as the case may be, subject 

to the limitations of subsections (2) through (4). 

(2) A distribution is not recoverable if the parent or 

affiliate shows that when paid the distribution was lawful 

and reasonable and that the insurer did not know and could 

not reasonably have known that the distribution might 

adversely affect the ability of the insurer to fulfill its 

contractual obligations. 

(3) Any person who was a parent corporation or holding 

company or a person who otherwise controlled the insurer or 

affiliate at the time that the distributions were paid is 

liable up to the amount of distributions or payments that 

the person received. Any person who otherwise controlled the 

insurer at the time that the distributions were declared is 

liable up to the amount of distributions the person would 

have received if the person had been paid immediately. If 

two or more persons are liable with respect to the same 

distributions, they are jointly and severally liable. 

(4) The maximum amount recoverable under this section 

is the amount needed in excess of all other available assets 

of the impaired or insolvent insurer tO pay the contractual 
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obligations of the impaired or insolvent insurer and to 

reimburse any guaranty funds. 

(5} To the extent that any person liable under 

subsection (3) is insolvent or otherwise fails to pay claims 

due from it, its parent corporation or holding company or 

person who otherwise controlled it at the time the 

distribution was paid is jointly and severally liable for 

any resulting deficiency in the amount recovered from the 

parent corporation or holding company or 

otherwise controlled it. 

person who 

Section 49. Section 33-2-1201, MCA, is amended to read: 

•33-2-1201. Limit of risk. (1) No~ insurer shai± ~ 

not retain any risk on any one subject of insurance, whether 

located or to be performed in this state or elsewhere, in an 

amount exceeding 10\ of its surplus to policyholders. 

( 2) A 11 subject of insurance 11 for the purposes of this 

section, as to insurance against fire and hazards other than 

windstorm, earthquake, 0[ other catastrophe hazards, 

includes all properties insured by the same insurer which 

are customarily considered by underwriters to be subject to 

loss or damage from the same fire or the same occurrence of 

such the other hazard insured against. 

(3) Reinsurance ceded as authorized by 33-i-¼i65-shali 

this part must be deducted in determining risk retained. As 

to surety risks, deduction sha¼¼ must also be made of the 
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amount assumed by any established incorporated cosurety 

the value of any security deposited, pledged, or 

and 

held 

subject to the surety 1 s consent and for the surety's 

protection. 

(4) As to alien insurers, this section sha½l--rele~e 

only relates to risks and surplus to policyholders of the 

insurer's United States branch. 

{5} HSurplus to policyholdersH for the purposes of this 

section, in addition to the insurer's capital and surplus, 

sha½½--be--deemed is considered to include any voluntary 

reserves which are not required pursuant to law and ehe¼½-be 

~ determined from the last sworn statement of the insurer 

on file with the commissioner or by the last report of 

examination of the insurer, whichever is the more recent at 

time of assumption of risk. 

(6) This section shall does not apply to life or 

disability insurance, title insurance, insurance of wet 

marine and transportation risks, workers' compensation 

insurance, employer's liability coverages, sprinklered 

risks, or any policy or type of coverage as to which the 

maximum possible loss to the insurer is not readily 

ascertainable on issuance of the policy." 

Section 50. Section 33-2-1331, MCA, is amended to read: 

"33-2-1331. Grounds for rehabilitation. The 

commissioner may apply by petition to a district court for 
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an order authorizing h±m the commissioner to rehabilitate a 

domestic insurer or an alien insurer domiciled in this state 

on any one or more of the following grounds: 

(1) The insurer is in such condition that the further 

transaction of business would be financially hazardous to 

its policyholders, creditors, or the public. 

(2) There is reasonable cause to believe that there has 

been embezzlement from the insurer, wrongful sequestration 

or diversion of the insurer's assets, forgery or fraud 

affecting the insurer, or other illegal conduct in, 

with respect to the insurer that if established 

by, or 

would 

endanger assets in an amount threatening the solvency of the 

insurer. 

(3) The insurer has failed to remove any person who in 

fact has executive authority in the insurer, whether an 

officer, manager, general insurance producer, employee, or 

other person, if the person has been found after notice and 

hearing by the commissioner to be dishonest or untrustworthy 

in a way affecting the insurer's business. 

(4) Control of the insurer, whether by stock ownership 

or otherwise and whether direct or indirect, is in a person 

found after notice and hearing to be untrustworthy. 

(5) Any person who in fact has executive authority in 

the insurer, whether an officer, manager, general insurance 

producer, director or trustee, employee, or other person, 
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has refused to be examined under oath by the commissioner 

concerning its affairs, whether in this state or elsewhere, 

and after reasonable notice of the fact the insurer has 

failed promptly and effectively to terminate the employment 

and status of the person and hi9 ~erson's influence on 

management. 

(6) After demand by the commissioner under 33-%-483 

[section 31] or under this part, the insurer has failed to 

promptly make available for examination any of its own 

property, books, accounts, documents, or other records or 

those of any subsidiary or related company within the 

control of the insurer or those of any person having 

executive authority in the insurer so far as they pertain to 

the insurer. 

(7) Without first obtaining the written consent of the 

commissioner, the insurer has transferred or attempted to 

transfer, in a manner contrary to chapter 2, part 11, or 

chapter 2, part 12, of Title 33, substantially its entire 

property or business or has entered into any transaction the 

effect of which is to merge, consolidate, or reinsure 

substantially its entire property or business in or with the 

property or business of any other person. 

(8) The insurer or its property has been or is the 

subject of an application for the appointment of a receiver, 

trustee, custodian, conservator, or sequestrator or similar 
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fiduciary of the insurer or its property otherwise than as 

authorized under the insurance laws of this state, and s~eh 

the appointment has been made or is imminent, and stteh the 

appointment might oust th·e courts of this state of 

jurisdiction or might prejudice orderly delinquency 

proceedings under this part. 

(9) Within the previous 4 years the insurer has 

willfully violated its charter or articles of incorporation, 

its bylaws, any insurance law of this state, or any valid 

order of the commissioner under 33-2-1321. 

(10) The insurer has failed to pay within 60 days after 

the due date any obligation to any state or any subdivision 

thereo~ of the state or any judgment entered in any state, 

if the court in which ~tteh the judgment was entered had 

jurisdiction over s~eh the subject matter, except that stleh 

nonpayment sha¼¼ ~ not be a ground until 60 days after any 

good faith effort by the insurer to contest the obligation 

has been terminated, whether it is before the commissioner 

or in the courts, or the insurer has systematically 

attempted to compromise or renegotiate previously agreed 

settlements with its creditors on the ground that it is 

financially unable to pay its obligations in full. 

(11) The insurer has failed to file its annual report or 

other financial report required by statute within the time 

allowed by law and, after written demand by the 
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commissioner, has failed to give an adequate explanation 

immediately. 

(12) The board of directors or the holders of a majority 

of the shares entitled .to vote request or consent to 

rehabilitation under this part." 

Section 51. Section 33-2-1342, MCA, is amended to read: 

"33-2-1342. Liquidation 

liquidate the business of a 

appoint the commissioner 

orders. ( 1) An order to 

domestic insurer sfta¼¼ ~ 

and hi~ the commissioner's 

successors in office liquidator and shall direct the 

liquidator £orthw¼th to take possession of the assets of the 

insurer and to administer them under the general supervision 

of the court. The liquidator shall be vested by operation of 

law with the title to all of the property, contracts, and 

rights of action and all of the books and records of the 

insurer ordered liquidated, wherever located, as of the 

entry of the final order of liquidation. The filing or 

recording of the order with the clerk of the district court 

and the clerk and recorder of the county in which its 

principal office or place of business is located or, in the 

case of real estate, with the clerk and recorder of the 

county where the property is located shall impart the same 

notice as a deed, bill of sale, or other evidence of title 

duly filed or recorded with that clerk and recorder would 

have imparted. 
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rights and 

its creditors, 

policyholders, shareholders, members, and all other persons 

interested in its estate sheii become fixed as of the date 

of entry of the order of liquidation, except as provided in 

33-2-1343 and 33-2-1366. 

(3) An order to liquidate the business of an alien 

insurer domiciled in this state sftai¼ must be in the same 

terms and have the same legal effect as an order to 

liquidate a domestic insurer,- except that the assets and the 

business in the United States sha¼i-be are the only assets 

and business included ~fter~¼ft in the order. 

(4) At the time of petitioning for an order of 

liquidation or at any time Cheree£te~ after petitioning, the 

commissioner, after making appropriate findings of an 

insurer's insolvency, may petition the court for a judicial 

declaration of stteh insolvency. After providing stteh notice 

and hearing as it considers proper, the court may make the 

declaration. 

(5) Any order issued under this section she¼¼ must 

require accounting ta the court by the liquidator. 

Accountings she¼¼ must be at such intervals as the court 

specifies in its order. 

(6) {a) Within 5 days after the initiation of an appeal 

of an orde!_ 9f _1iquidation that has not been stayed, the 
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commissioner shall present for the court's approval a plan 

fer the continued performance of the defendant company 1 s 

policy claims obligations, including the duty to defend 

insureds under liability insurance policies, during the 

pendency of an appeal. The plan must provide for the 

continued 12,erformance and E!!.l:'!"_ent of policy claims 

obligations in the normal course of events, notwithstanding 

the grounds alleged in support of the order of liquidation, 

including the ground of insolvency. In the event that the 

defendant company"s financial condition will not, in the 

judgment of the commissioner, support the full performance 

of all policy claims obligations during the appeal pendency 

period, the plan may prefer the claims of certain 

policyholders and claimants over creditors and interested 

parties, as well as other policyholders and claimants, as 

the commissioner finds to be fair and equitable, considering 

the relative circumstances of the policyholders and 

claimants. The court shall examine the plan submitted by the 

commissioner, and if it finds the plan to be in the best 

interests of the parties, the court shall approve the plan. 

An action does not l.ie against the commissioner or any of 

the commissioner's deputies, agents, clerks, assistants, or 

attorneys by any party based on preference in an appeal 

pendency plan approved by the court. 

(b) The appeal pendency plan may not supersede or 
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affect the obli.9.ations of an::t insurance guaranty 

association. 

(c) A plan must provide for equitable adjustments to be 

made by the liquidator to any distributions of assets to 

guaranty associations, in the event that the liquidator pays 

claims from assets of the estate, which would otherwise be 

the obligations of any particular guaranty association but 

for the appeal of the order of liquidation, so that all 

guaranty associations equally benefit on a pro rata basis 

from the assets of the estate. If an order of liquidation is 

set aside upon any appeal, the company may not be released 

from delinquency proceedings unless all funds advanced by 

any guaranty association, including reasonable 

administrative expenses that relate to obligations of the 

company, have been repaid in full, together with interest at 

the judgment rate of interest, or unless an arrangement for 

repayment has been made with the consent of all applicable 

guaranty ~ssociations." 

Section 52. Section 33-2-1346, MCA, is amended to read: 

"33-2-1346. Notice to creditors and others. (1) Unless 

the court otherwise directs, the liquidator shall give or 

cause to be given notice of the liquidation order as soon as 

possible: 

(a) by first-class mail and either by telegram or 

telephone to the insurance commissioner of each jurisdiction 
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in which the insurer is doing business: 

(b} by first-class mail to any guaranty association or 

foreign guaranty association which is or may become 

obligated as a result of the liquidation; 

(c) by first-class mail to all insurance producers of 

the insurer; 

(d) by first-class mail to all persons known or 

reasonably expected to have claims against the insurer, 

including all policyholders, at their last-known address as 

indicated by the records of the insurer; and 

(e) by 

circulation 

publication in 

in the county 

a 

in 

newspaper of general 

which the insurer has its 

principal place of business and in ~ttch other locations as 

that the liquidator considers appropriate. 

(2) Notice to potential claimants under subsection (1) 

she¼¼-reqaire requires claimants to file with the liquidator 

their claims together with proper proofs ~hereer of the 

claims under 33-2-1365, on or before a date the liquidator 

sfta¼¼-spec±ty specifies in the notice. The liquidator need 

not require persons claiming cash surrender values or other 

investment values in life insurance and annuities to file a 

claim. All claimants have a duty to keep the liquidator 

informed of any changes of address. 

(3) (a} Notice under subsection (ll to insurance 

producers of the i!l~urer and to potential claiman_t;~ who are 
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policyholders must include, when applicable, notice that 

coverage by state guaranty associations may be available for 

all or part of policy benefits in accordance with applicable 

state guaranty laws. 

ill The liquidator shall promptly provide to the 

guaranty associations information concerning the identities 

and addresses of the policyholders and their policy 

coverages as is within the liguidator•s possession or 

control and shall otherwise coo,2erate with guaranty 

associations to assist them in providing to the 

policyholders timely notice of the guaranty associations' 

coverage of policy benefits, including coverage of claims 

and continuation or t~rmination of cgverages. 

t371.!l If notice is given in accordance with this 

section, the distribution of assets of the insurer under 

this part sha¼¼--be is conclusive with respect to all 

claimants, whether or not they received notice." 

Section 53. Section 33-10-105, MCA, is amended to read: 

"33-10-105. General 

association sha¼¼: 

powers and duties. ( 1) The 

(a) ill is be obligated to the extent of the covered 

claims existing prior to the determination of insolvency and 

arising within 30 days after the determination of insolvency 

or before the policy expiration date if less than 30 days 

after the determination or before the insured replaces the 
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policy or causes its cancellation if he the insured does so 

within 30 days of the determination7L 

1.!.!l bat-sach--eb¼%gat±en--she¼¼--%ne¼ttde is obligated 

under subsection {l)(a)(i) only for that amount of each 

covered claim wh%eh that is in excess of $100 and is less 

than $300,000, except that~ 

~ the association shall pay an amount not exceeding 

$10,000 per policy for a covered claim for the return of 

unearned premium: and 

{B} the association shall pay the full amount of any 

covered claim arising out of a workers 1 

poliCY•i. and 

compensation 

illll in--ne--eYen~--shal¼--the--assee±at±on--be is not 

obligated to a policyholder or claimant in an amount in 

excess of the obligation of the insolvent insurer under the 

policy from which the claim arises-.L 

(b) be-deemed is consider~d the insurer to the extent 

of its obligation on the covered claims and to saeh that 

extent sha¼i-heve has all rights, duties, and obligations of 

the insolvent insurer as if the insurer had not become 

insolvent; 

(C) shall investigate claims brought against the 

association and adjust, compromise, settle, and pay covered 

claims to the extent of the association's obligation and 

deny all other claims and may review settlements, releases, 
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and judgments to which the insolvent insurer or its insureds 

were parties to determine the extent to which ~tte~ the 

settlements, 

contested; 

releases, and judgments may be pcoper ly 

(d) ~ notify ~deh persons as the commissioner 

directs under 33-10-109(2)(a); 

(e) shall handle claims through its employees or 

through one or more insurers or other persons designated as 

servicing facilities. Designation of a servicing facility is 

subject to the approval of the commissioner, but ~tte~ the 

designation may be declined by a member insurer. 

(f) shall reimburse each servicing facility for 

obligations of the association paid by the facility and for 

expenses incurred by the facility while handling claims on 

behalf of the association and shall pay the other expenses 

of the association authorized by this part. 

(2) The association may: 

(a) employ or retain saeh persons as are necessary to 

handle claims and perform other duties of the association; 

(b) borrow funds necessary to effect the purposes of 

this part in accord with the plan of operation~ 

(C) sue or be sued; 

(d) negotiate and become a party to saeft contracts as 

are necessary to carry out the purpose of this part; 

(e) perform 9ttcft other acts as are necessary or proper 
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to effectuate the purpose of this part; 

(f) refund ta the member insurers in proportion to the 

contribution of each member insurer to the association that 

amount by which the assets of the association exceed the 

liabilities, if, at the end of any calendar year, the board 

of directors finds that the assets of the association exceed 

the liabilities of the association as estimated by the board 

of directors for the coming year." 

Section 54. Section 33-10-111, MCA, is amended to read: 

"33-10-111. Stay of proceedings -- reopening of default 

judgments. (1) All proceedings in which the insolvent 

insurer is a party or is obligated to defend a party in any 

court in this state ~hall must be stayed for 60-day~ ~ 

months from the date the insolvency is determined or an 

ancillary proceeding is instituted in the state, whichever 

is later, or must be stayed for any additional time as may 

be determined by the court in order to permit proper defense 

by the association of all pending causes of action. 

(2) As to any covered claims arising from a judgment 

under any decision, verdict, or finding based on the default 

of the insolvent insurer or its failure to defend an 

insured, the association either on its own behalf or on 

behalf of ~tteh the insured may apply to have ~ttei'I the 

judgment, order, decision, verdict, or finding set aside by 

the same court or administrator that made s~ch the judgment, 
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order, decision, verdict, or finding and sba¼¼ ~ be 

permitted to defend against stteh the claim on the merits." 

Section 55. Section 33-10-114, MCA, is amended to read: 

"33-10-114. ClailllS effect as to insured and 

receiver. (l} Any person recovering under this part sna¼¼-b~ 

deemed is considered to have assigned h¼s the person's 

rights under the policy to the association to the extent of 

h¼s the person's recovery from the association. Every 

insured or claimant seeking the protection of this part 

shall cooperate with the association to the same extent as 

stteh that the person would have been required to cooperate 

with the insolvent insurer. The association sha¼i does not 

have ftO ~ cause of action against the insured of the 

insolvent insurer for any sums it has paid out except sHeh 

causes of action as that the insolvent insurer would have 

had if stteh the sums had been paid by the insolvent insurer. 

In the case of an insolvent insurer operating on a plan with 

assessment liability, payments of claims of the association 

sha¼¼ ~ not operate to reduce the liability of i"sttred~s 

insureds to the receiver, liquidator, or statutory successor 

for unpaid assessments. 

(2) The association has the right to recover from the 

following persons the amount of any "covered claim" pa.id on 

behalf of the person pursuant to this part: 

(a) any in~ured whose net worth, on December 31 of the 

-99-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0863/01 

year preceding the date the insurer becomes an insolvent 

insurer, exceeds $50 million and whose liability obligations 

to other persons are satisfied in whole or in part by 

payments made under this part; and 

(b) any person who is an affiliate of the insolvent 

insurer and whose liability obligations to other persons are 

satisfied in whole or in part by payments made under this 

part. 

titill The receiver, liquidator, or statutory successor 

of an insolvent insurer sha±¼-be is bound by settlements of 

covered claims by the association or a similar organization 

in another state. The court having jurisdiction shall grant 

s~eh the claims priority equal to that which the claimant 

would have been entitled in the absence of this part against 

the assets of the insolvent insurer. The expenses of the 

association or similar organization in handling claims ~fta¼¼ 

must be accorded the same priority as the liquidator's 

expenses. 

f3till The association shall periodically file with the 

receiver or liquidator of the insolvent insurer statements 

of the covered claims paid by the associdtion and estimates 

of anticipated claims on the association which shall 

preserve the rights of the association against the assets of 

the insolvent insurer." 

Section 56. Section 33-10-201, MCA, is amended to read: 
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"33-10-201. Short title, purpose, scope, and 

construction. (1) This part shall be known and m~y be cited 

as the 11 Montana Life and Health Insurance Guaranty 

Association Act 11
, 

(2) The purpose of this part is to protect 

policyowners, insureds, beneficiaries, annuitants, payees, 

and assignees of life insurance policies, health insurance 

policies, annuity contracts, and supplemental contracts, 

subject to certain limitations, against failure in the 

performance of contractual obligations due to the impairment 

of the insurer issuing ~tteh the policies or contracts. 

(3) To provide this protection: 

(a) an association of insurers is created to enable the 

guaranty of payment of benefits and of continuation of 

coverages; 

(b) members of the association are subject to 

assessment to provide funds to carry out the purpose of this 

part; and 

( c) the association is authorized to assist the 

commissioner, in the prescribed manner, in the detection and 

prevention of insurer impairments. 

(4) This part sha¼¼--app¼y applies to direct ¼ire 

±flsttraftee--po¼±e±es,--nea¼tft--±nettrance--po¼ieies7---annaiey 

eontracts,--aftd--contraets--9ttpp½ementa¼--to-l±ie-and-hea½th 

insttranee-po¼icies-and-anntt±ty-contraets-±e9tted--by--persone 

-101-

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0863/01 

a~thorized--to-tran9aet-inettrance-±n-this-staCe-ae-any-t±meL 

nongroup life, health, annuity, and supplemental policies or 

contracts, to certificates under direct group policies and 

contracts!.._a°'~{) unallocat~d annuity contracts issued by 

member insurers~xcept as limited by this part. Annuity 

contracts and certificates under group annuity contracts 

include but are not limited to guaranteed invest.ment 

contracts, deposit administration contracts, unallocated 

funding agreements, allocated funding agreements~ structured 

settlement agreements, lottery contracts, and any immediate 

or deferred annuity contracts. 

(5) This part ~~a¼¼--~revide provides coverage for 

covered policies: 

(a) to persons who are owners of or certificate holders 

under sueh covered policies, and who: 

{i) are residents; or 

(ii) are not residents, but only under all of the 

following conditions: 

(A) the insurers that issued the policies are domiciled 

in this state; 

(B) the insurers have not held a license or certificate 

of authority in the state in which the persons reside; 

(C) the state has an association similar to the 

association created under this part: and 

(D) the persons are not eligible for coverage by that 
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association; and 

(b) to persons ~ho, regardless of where they reside, 

except for nonresident certificate holders under group 

policies or contracts, are the beneficiaries, assignees, or 

payees of the persons covered under subsection (5)(a). 

(6) This part ~~all~ not apply to: 

(a) any 9tteh policies or contracts or any part of -~tteh 

the policies or contracts under which the risk is borne by 

the policyholder: 

(b) any sueh policy or contract or part thereo~ of the 

policy or contract assumed by the impaired insurer under a 

contract of reinsurance, other than reinsurance for which 

assumption certificates have been issued•L 

(c) any portion of a policy or contract to the extent 

that the rate of interest on which it is based: 

(i) averaged over the period of 4 years prior to the 

date on which the association becomes obligated with respect 

to the policy or contract, exceeds a rate of interest 

determined by subtracting 2 percentage points from Moody's 

corporate bond yield average averaged for that same 4-year 

period or for the lesser period if the policy or contract 

was issued less than 4 years before the association became 

obligated; and 

(ii) on and after the date on which the association 

becomes obligated with respect to the policy or contract~ 
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exceeds the rate of interest determined by subtracting 3 

percentage points from Moody 1 s corporate bond yield average 

as is most recently available; 

(d) any plan or program of an employer, association, or 

similar entity to provide life, health, or annuity benefits 

to its employees or members to the extent that the plan or 

program is ~elf-funded or uninsured, including but not 

limited to benefits payable by an employer, association~ or 

similar entity under: 

{i) a multiple employer welfare arrangement, as defined 

in section 514 of the Employee Retirement Income Security 

Act of 1974, as amended; 

(ii) a minimum premium group insurance plan; 

(iii) a stop-loss group insurance plan; or 

(iv) an administrative services only contract; 

(e} any portion of a policy or contract to the extent 

that it provides dividends or experience rating credits or 

provides that any fees or allowances be paid to any person, 

including the policy or contract holder, in connection with 

the service to or administration of the policy or contract; 

(f) any policy or contract issued in this state by a 

member insurer at a time when it was not licensed or did not 

have a certificate of authority to issue the policy or 

contract in this state1 

\g} any unallocated annuity coqtract issued to an 
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employee benefit plan that is protected under the federal 

pension benefit guaranty corporation; and 

(h) any portion of any unallocated annuity contract 

that is not issued ta or in connect;jon with_ a S£ecific 

employee, union, O[ association of natural persons benefit 

plan or a government lottery. 

(7) This part sftal½ must be liberally construed to 

effect the purpose under subsections (2) and {3)~ which 

shal¼ constitute an aid and guide to interpretation. 

(8) Noth±ng--~n--this This part shall ~ not be 

construed to reduce the liability for unpaid assessments of 

the insureds of an impaired insurer operating under a plan 

with assessment liability." 

Section 57. Section 33-10-202, M.CA, is amended to read: 

•33-10-202. Definitions. As used in this part, the 

following definitions apply: 

(1) 11 Account'' means any of the three accounts created 

under 33-10-203. 

{ 2) 11 Association 11 means the Montana life and health 

insurance guaranty association created under 33-10-203. 

(3) "Contractual obligation" means any obligation under 

covered policies. 

{4) "Covered policy" means any policy or contract 

within the scope of this part under subsections (4) through 

(6) of 33-10-201. 
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(5) "impaired insurer" means: 

(a) an insurer which after July 1, 1974, becomes 

insolvent and is placed under a final order of liquidation, 

rehabilitation, or supervision by a court of competent 

jurisdiction; or 

(b) an insurer deemed considered by the commissioner 

after July 1, 1974, to be unable or potentially unable to 

fulfill its contractual obligations. 

(6) 
11
Member insurer" means any person authorized to 

transact in this state any kind of insurance to which this 

part applies under subsections (4) and (6) of 33-10-201. 

( 7) "Person" means any individual, corporation, 

partnership, association, or voluntary organization. 

(B) "Premiums" means direct gross insurance premiums 

and annuity considerations written on covered policies, less 

return premiums and considerations ~~ereon on premiums and 

dividends paid or credited to policyholders on ~~eh the 

direct business. "Premiums" do not include premiums and 

considerations on contracts between insurers and reinsurers. 

As used in 33-10-227, "premiums" are those for the calendar 

year preceding the determination of impairment. 

(9) "Resident" means any person who resides in this 

state at the time the impairment is determined and to whom 

contractual obligations are owed. 

(10) 
1
'Unallocated annuity contract'' means an annuit~ 

-106-
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contract or group annuity certificate that is not issued to 

and owned by an individual, except to the extent of annuity 

benefits guaranteed to an individual by the insurer under 

the contract or certificate." 

Section 58. Section 33-10-203, MCA, is amended to read: 

•33-10-201. Creation df the association -- accounts 

supervision by c~issioner. (1) There is created a 

nonprofit legal entity to be known as the Montana life and 

health insurance guaranty association. All member insurers 

shall be and remain members of the association as a 

condition of their authority to transact insurance in this 

state. The association shall perform its functions under the 

plan of operation established and approved under 33-10-216 

and shall exercise its powers through a board of directors 

established under 33-10-204. 

(2) For purposes of administration and assessment, the 

association shall maintain tfl~ee two accounts: 

(a) the health insurance account; and 

fb) the life insurance and annuity 

includes the following subaccounts 7-end 

tct--the-aflna¼ty-aeeount~ 

(i) the life insurance account; 

(ii) the annuity account; and 

account that 

(iii) the unallocated annuity account that must include 

unallocated annuity contracts qualified under section 403(b) 

-107-

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0863/01 

of the Internal Revenue Code. 

(3) The association sha¼¼-eeffle is under the immediate 

supervision of the commissioner and sha¼¼-be is subject to 

the applicable provisions of the insurance laws of this 

state. Meetings or records of the association may be opened 

to the public upon majority vote of the board of directors 

of the association. 11 

Section 59. Section 33-10-210, MCA, is amended to read: 

"33-10-210. Unfair trade practice notice to 

policyholders. ill It sha¼¼-be is a prohibited unfair trade 

practice for any person to make use in any manner of the 

protection afforded by this part in the sale of insurance. 

(2) Within 180 days after October 1, 1993, the 

association shall prepare a summary document, complying with 

subsection (3) and describing the general purposes and 

current limitations of this part. The document must be 

submitted to the commissioner for approval. Sixty days after 

receiving approval, an insurer may not deliver a policy or 

contract described in 33-10-201(4) to a policy or contract 

holder unless the document is delivered to the policy or 

contract holder prior to or at the time of delivery of the 

policy or contract, unless subsection (4) applies. The 

document must be available upon request by a policyholder. 

The distribution, delivery, contents, or interpretation of 

this document does not mean that either the ~ or the 
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contract or the holder of the policy or contract would be 

covered in the event of the impairment or insolvency of a 

member insurer. The description document must be revised by 

the association as amendments 

Failure to receive this 

to this 

document 

.e_ar t 

does 

~~older, con~ract holder~ certificate 

may re.9.uire. 

not .9.ive the 

holder 1 or 

insured any greater rights than those stated in this part. 

(3) The document prepared under subsection (2) must 

contain a clear and conspicuous disclaimer on its face. The 

commissioner shall promulgate a rule establishing the form 

and content of the disclaimer. The disclaimer must: 

(a) state the name and address of the life and health 

insurance guaranty association and insurance department; 

(b) prominently warn the policy or contract holder that 

the life and health insurance guaranty association may not 

cover the policy or, if coverage is avai1Ebl~ it will be 

subject to substantial limitations and exclusions and 

conditioned on continued residence in the state; 

(c) state that the insurer and its insurance producers 

are prohibited by law from using the existence of the life 

and health insurance guaranty association for the purpose of 

sales, solicitation, or inducement to purchase any form of 

insurance1 

(dJ emphasize that the policy or contract holder should 

not rely on coverage under the life and health insurance 
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guaranty association when selecting an insurer: 

(e) provide other information as directed by 

commissioner. 

the 

(4) An insurer or insurance producer may not deliver a 

policy or contract described in 33-10-201(4) and excluded 

under 33-10-201(6}(a) from coverage under this part unless 

the insurer or insurance producer, prior to or at the time 

of delivery, gives the policy or contract holder a separate 

written notice that clearly and conspicuously discloses that 

the policy or contract is not covered by the life and health 

insurance guaranty association. 

(5) The commissioner shall by rule specify the form and 

content of the notice required under subsection (4).'' 

Section 60. Section 33-10-217, MCA, is amended to read: 

•33-10-217. Prevention of insolvencies or impairments. 

.LU. To aid in the detection and prevention of insurer 

insolvencies or impairments the-board-of-di~eetors-is--given 

the-fo¼¼owing-powers-end-dae±esf the commissioner shall: 

ill (i} notify the commissioners of all ~he other 

states, the territories of the United States, and the 

District of Columbia when the commissioner takes any of the 

following actions against a member insurer: 

(A) the revocation of a license; 

(B} the suspension of a license; or 

(CJ the issuance of any formal order that the company 
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restrict its ,E_remium writin.9..!, obtain additional 

contributions to surplus, withdraw from the state, reinsure 

all or any part of its business, or increase capital, 

surplus, or any other account for the security of 

policyholders or creditors; 

(ii) mail the notice to all commissioners within 30 days 

following the action taken or the date on which the action 

occurs; 

(bl report to the board of directors when the 

commissioner has taken any of the actions set forth in 

subsection (l)(a) or has received a report from any other 

commissioner indicating that an action has been taken in 

another state. The report to the board of directors must 

contain all significant details of the action taken or the 

re.22,rt received from another commissioner. 

(c) report to the board of directors when the 

commissioner has reasonable cause to believe from any 

examination, whether completed or in process, of any member 

company that the company may be an impaired or insolvent 

insureri and 

(d) furnish to the board of directors the national 

associati9n of insurance____f:o~_i~sioners' insurance regulatory 

informati~~stem (IRIS) ratios and listings of companies 

not included in the ratios developed by the national 

association of ins·urance commissioners. The board of 
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directors may use the information contained in the ratios 

and listings in carrying out its duties and responsibilities 

under this section. The report and the information contained 

in the ratios and listings must be kept confidential by the 

board of directors until the time it is made public by the 

commissioner or other lawful authority. 

(2) The commissioner may seek the advice and 

recommendations of the board of directors concernin.9........!..!! 

matter affectin.9. the commissioner's duties and 

responsibilities regarding the financial condition of member 

insurers and companies seeking admission to transact 

insurance business in this state. 

tltill. The board of directors shall, upon majority 

vote, notify the commissioner of any information indicating 

any member insurer may be unable or potentially unable to 

fulfill its contractual obligations. 

titl!l The board of directors may, upon majority vote, 

request that the commissioner order an examination of any 

member insurer which the board in good faith believes may be 

unable or potentially unable to fulfill its contractual 

obligations. 

t3till. The board of directors may, upon majority vote, 

make reports and recommendations to the commissioner upon 

any matter germane to the solvency, liquidation, 

rehabilitation, or supervision of any member insurer. Saeh 
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The reports and recommendations sftai¼ are not be considered 

public documents. 

t~71.ll The board of directors may, upon majority vote, 

make recommendations to the commissioner for the detection 

and prevention of insurer impairments. 

t5till The board of directors shall, at the conclusion 

of any insurer impairment in which the association carried 

out its duties under this part or exercised any of its 

powers under this part, prepare a report on the history and 

causes of stteh the impairment, based on the information 

available to the association, and submit stteh the report to 

the commissioner. The board of directors shall cooperate 

with the boards of directors of guaranty associations in 

other states in preparing a report on the history and causes 

of insolvency of a particular insurer and may adopt by 

reference any report prepared by other associations.'' 

Section 61. Section 33-10-218, MCA, is amended to read: 

"33-10-218. Examination by commissioner cost. (1) 

The commissioner may conduct the examination requested by 

the board pursuant to 33-10-217titill• The examination may 

be conducted as a national association of insurance 

commissioners examination or may be conducted by ~tteh 

persons as whom the commissioner designates. The cost of 

saeh the examination ~ha¼¼ must be paid by the associationL 

and the examination report ~ha¼¼ ~ be treated as are 
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other examination reports. 

(2) lft-fto-even~-sha¼¼-stteh The examination report may 

not be released to the board of directors of the association 

prior to its release to the public, but this sha¼¼ ~ not 

excuse the commissioner from his the obligation to comply 

with subsection (4). The commissioner shall notify the board 

of directors when the examination is completed. 

13) The request for an examination enal½ ~ be kept 

on file by the commissioner, but it ~h8½½ ~ not be open to 

public inspection prior to the release of the examination 

report to the public and ~nail~ be released at that time 

only if the examination discloses that the examined insurer 

is unable or potentially unable to meet its contractual 

obligations. 

(4) The commissioner shall report to the board of 

directors when he the commissioner has reasonable cause to 

believe that any member insurer examined at the request of 

the board of directors may be unable or potentially unable 

to fulfill its contractual obligations.•• 

the 

of: 

Section 62. Section 33-10-224, MCA, is amended to read: 

"33-l.0-224. Extent of liability. The benefits for which 

association may become liable may not exceed the lesser 

(1) the contractual obligations of the impaired insurer 

for which the a~~oe¼atioft insurer becomes or may would have 
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become liable sha¼¼-be-as-gree~-as-bttt-no-greater-tha~-the 

eontraetua¼-ob¼igatiens-ef-tfte-impaired-insttrer--wett¼d--fta¥e 

been-in-the-absenee-0£-an-impairment-un¼ess-stteh-ob~±gations 

are---redaeed---a~---perffiitted---by--33-i8-ii8t3t7--bat--tfte 

assoe¼ation-sha¼¼-ha•e--no--±±ab±¼ity if it were not an 

impaired or insolvent insurer; or 

(2) (a) with respect to any port±on-ot-a-eoTered-po¼±ey 

to--tfte--extent--that--the-death-benet±t-eoYerage-on-any one 

life, regardless of the number of policies or contracts: 

iD_ eweeeds-an-aggregate-of $300,000 in life insurance 

death benefits, but not more than $100,000 in net cash 

surrender and net cash withdrawal values for life insurance; 

(ii) $100,000 in health insurance benefits, including 

any net cash surrender and net cash withdrawal values; 

(iii) $100,000 in the present value of annuity benefits, 

including net cash surrender and net cash withdrawal values; 

(b) with respect to each individual participating in a 

governmental retirement plan established under section 401, 

403(b), or 457 of the Internal Revenue Code and covered by 

an unallocated annuity contract or with respect to the 

beneficiaries of each individual, if deceased, in the 

aggregate, $100,000 in present value annuity benefits, 

including net cash surrender and net cash withdrawal values. 

However, the association is not liable to expend more than 

$300,000 in the aggregate with respect to any one individual 
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under subsection (2)(a} and this subsection. 

(c) with respect to any one contract holder covered by 

any unallocated annuity contract not included in subsection 

(2)(b), $5 million in benefits, irrespective of the number 

of contracts held by that contract ho~der." 

Section 63. 

"33-11-103. 

Section 33-11-103, MCA, is amended to read: 

Chartering licensing plan of 

operation • .ill A risk retention group seeking to be 

chartered in this state must be chartered and licensed to 

write only as-a casualty tn9ttr~r insurance pursuant to the 

insurance laws of this state and, except as provided in this 

part, mast shall comply with all of the laws, rules, 

regulations, and requirements applicable to !!tteh the 

insurers chartered and authorized in this state, including 

33-11-104, to the extent 9aeh that the requirements are not 

a limitation on laws, rules, regulations, or requirements of 

this state. Before it may offer insurance in any state, the 

risk retention group shall also submit for approval to the 

commissioner a plan of operation or a feasibility study and 

revisions of stteh the plan or study if the group intends to 

offer any additional lines of liability insurance. 

(2) At the time of filing its application for charter, 

the risk retention group shall provide to the cqmmissioner 

in summary form the following information: 

(a} the identity of the initial members of the risk 
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retention group; 

(b) the identity of those individuals who organized the 

risk retention group or who will provide administrative 

services or otherwise influence or control the activities of 

the risk retention group; 

(c) the amount and nature of initial capitalization; 

(d) the coverages to be afforded; and 

{e) the states in which the risk retention group 

intends to operate. 

(3) Upon receipt of the information reguired under 

subsection i1J..r the commissioner shall forward the 

information to the national association of insurance 

commissioners. Providing this information to the national 

association of insurance commissioners does not satisfy the 

requirements of 33-11-104 or any other section of this 

cha~ 

(4) All risk retention groups chartered in this state 

shall file with the department and the national association 

of insurance commissioners an annual statement in a form 

prescribed by the national association of insurance 

commissioners and in diskette formL if required by the 

commissioner!_ and cornEleted in accordance with its 

instructions and the national association of insurance 

commissioners' accounting practices and procedures manual. 11 

Section 64. Section 33-11-104, MCA, is amended to read: 
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•JJ-11-104. Risk retention groups not chartered in this 

state. A risk retention group chartered in a state other 

than this state and seeking to do business as a risk 

retention group in this state must observe and abide by the 

laws of this state as follows: 

(1) Before offerlng insurance in this state, 

retention group shall submit to the commissioner: 

a risk 

(a) a statement identifying the state or states where 

the risk retention group is chartered and authorized as a 

casualty insurer, date of chartering, its principal place of 

business, and ~tteh other information, including information 

on its membership, as the commissioner requires to verify 

that the risk retention group is qualified under 

33-11-102(7); 

(b) a copy of its plan of operation or a feasibility 

study and revisions of ~tteh the plan or study submitted to 

its state of domicile. However, this provision relating to 

the submission of a plan of operation or a feasibility study 

does not apply with respect to any line or classification of 

liability insurance that was defined in the federal Product 

Liability Risk Retention Act of 1981 (15 U.S.C. 3901 through 

3904) before it was amended by P.L. 99-563, approved on 

October 27, 1986, and that was offered before that date by a 

risk retention group that had been chartered and operated 

for not less than 3 years before that date; and 
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(c) a statement of registration that designates the 

commissioner as its agent for the purpose of receiving 

service of legal documents or process. 

(2) A risk retention group doing business in this state 

shall submit to the commissioner: 

(a) a copy of the group's financial statement submitted 

to its state of domicile, which must be certified by an 

independent public accountant and contain a statement of 

opinion on loss and loss adjustment expense reserves made by 

a member of the American academy of actuaries or by a 

qualified loss reserve specialist under criteria established 

by the national association of insurance commissioners; 

(b) a copy of each examination of the risk retention 

group as certified by the insurance regulatory official of 

the state in which the examination was conducted or public 

official conducting the examination; 

(C} upon request by the commissioner, a copy of any 

audit performed with respect to the risk retention group; 

and 

(d) stteh information as may be required to verify the 

group's continuing qualification as a risk retention group 

under 33-11-102(7). 

( 3) (a) A¼¼-premiums--pa¼d--ror--eoverage--with¼n--~h~s 

state--to Each risk retention grottps-are-snb;eet-to-taxa~¼o" 

at-the-eeme-rate-aftd-to-~he-saffle ~ is liable for the 
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~ment of premium taxes and taxes on premiums of direct 

business for risks resident or located within this state and 

shall re£QCt to the commissioner the net .J2.!emiums written 

for risks resident or located within this state. The risk 

retention group is subject to taxation and any applicable 

interest, fines, and penalties for nonpayment that apply to 

foreign admitted insurers. 

(b) To the extent that an insurance producer is used, 

he the insurance producer shall report a"d-pay-the-taxes-£or 

~he--premiams--£or-risks-tha~-fte-hes to the commissioner the 

premiums of direct business for risks resident or located 

within this state that the licensees have placed with or on 

behalf of a risk retention group not chartered in this 

state. 

(c} To the extent that an insurance producer is ~et 

used or-Eai¼e-te-pay-tfte--tax,--eaeh--risk--retention--grottp 

shali--pay--the--tax--£or--risks--insare0--with½~-the-stete, 

Pttrther,-eaeh-r±ek-rete"tion-9rottp-sha¼¼-report-a½¼-prem±ttme 

paid-te-it-rer-risks-±"sared-within-the-state, the insurance 

producer shall keep a complete and separate record of all 

policies procured from each risk retention group. The record 

is open to examination by the commissioner, as provided in 

33-1-403. The records must, for each policy and each kind of 

insurance provided under the policy, include the limit of 

liability, the time period covered, the effective date, the 
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name of the risk retention group that issued the policy, the 

gross premium charged, and the amount of return premiums, if 

any. 

(4) Each risk retention group, its insurance producers, 

and its representatives shall comply with Title 33, chapter 

18, part 2. 

(5) Each risk retention group shall comply with the 

provisions of Title 33, chapter 18, part 2, regarding 

deceptive, false, or fraudulent acts or practices. However, 

if the commissioner seeks an injunction regarding stteh the 

risk retention group's conduct, the injunction must be 

obtained from a court of competent jurisdiction. 

(6) Each risk retention group shall submit to an 

examination by the commissioner to determine its financial 

condition if the insurance regulatory official of the 

jurisdiction where the group is chartered has not initiated 

an examination or does not initiate an examination within 60 

days after a request by the commissioner. The examination 

must be coordinated to avoid unjustified repetition and be 

conducted in an expeditious manner in accordance with the 

national association of insurance commissioners examiners 

handbook. 

{7) Each policy issued by a risk retention group must 

contain, in 10-point type on the front page and the 

declaration page, the following notice: 
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"NOTICE 

This policy is issued by your risk retention group. Your 

risk retention group may not be subject to all of the 

insurance laws and regulations of your state. State 

insurance insolvency guaranty funds are not available for 

your risk retention group." 

(8) The following acts by a risk retention group are 

prohibited: 

(a) the solicitation or sale of insurance by a risk 

retention group to any person who is not eligible for 

membership in the group; and 

(b) the solicitation or sale of insurance by or 

operation of a risk retention group that is in a hazardous 

financial condition or is financially impaired. 

{9) A risk retention group is not allowed to do 

business in this state if an insurer is directly or 

indirectly a member or owner of the risk retention group, 

other than in the case of a risk retention group all of 

whose members are insurers. 

(10) A risk retention group may not offer insurance 

policy coverage declared unlawful by the Montana 

court. 

supreme 

(11) A risk retention group not chartered in this state 

and doing business in this state must comply with a lawful 

order issued in a voluntary dissolution proceeding or in a 
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delinquency proceeding commenced by the insurance regulatory 

official of any state if there has been a finding of 

financial impairment after an examination under subsection 

I 6)." 

Section 65. Section 33-11-105, MCA, is amended to read: 

.. 33-11-105. Compuls.ory associations. ( 1) A risk 

retention group may not join or contribute financially to 

any insurance insolvency guaranty fund or similar mechanism 

in this state. In addition, a risk retention group or its 

insureds may not receive any benefit from any snch guaranty 

fund for claims arising out of the operations of the risk 

retention group. 

(2) A risk retention group shall participate in this 

state's joint underwriting associations, mandatory liability 

pools, and similar mechanisms ae--prev±ded--by--~ie¼e--3~, 

eftapte~-B-tnow-termina~edt. 

(3) When a purchasing group obtains insurance covering 

its members• risks from an insurer not authorized in this 

state or from a risk retention group, the risks, wherever 

resident or located, may not be covered by any insurance 

guaranty fund or similar mechanism in this state. 

(4) When a purchasing group obtains insurance covering 

its members 1 risks from an authorized insurer, only risks 

resident or located in this state may be covered by the 

state guaranty fund, subject to Title 33, chapter 10, part 
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l." 

Section 66. Section 33-11-108, MCA, is amended to read: 

•33-11-108. Notice and registration requirements of 

purchasing g.roups. ( 1) A purchasin.g group that intends to do 

business in this state shall furnish notice to the 

commissioner that: 

(a) identifies the state where the group is domiciled 

and all other states in which the group intends to do 

business; 

(b) specifies the lines 

liability insurance that the 

purchase; 

and classifications of 

purchasing group intends to 

(c) identifies the insurer from which the purchasing 

group intends to purchase its insurance and the domicile of 

the insurer; 

(d) ideritifies the Montana-licensed insurance producer 

or Montana-licensed surplus insurance lines producer through 

which the purchasing group intends to place its business; 

(e) identifies the principal place of business of the 

purchasing group; and 

( f) provides information required by the commis.sioner 

to verify that the purchasing group is qualified under 

33-11-102 ( 6). 

(2) The purchasing group shall 

designate the commissioner as its 
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purpose of receiving service of legal documents or process. 

However, s~eh the requirements do not apply in the case of a 

purchasing group: 

(a) {i) that was domiciled before April 2, 1986, in any 

state of the United States; and 

(ii) that was domiciled on and after October 27, 1986, 

in any state of the United States; 

(b) (i) that, before October 27, 1986, purchased 

insurance from an insurer licensed in any state; and 

(ii) that, since October 27, 1986, purchased its 

insurance from an insurer licensed in any state; 

(c) that was a purchasing group under the requirements 

of the federal Product Liability Risk Retention Act of 1981 

(15 u.s.C. 3901 through 3904) before it was amended by P.L. 

99-563, approved on October 27, 1986; and 

(d) that does not purchase insurance that was not 

authorized for purposes of an exemption under the federal 

Product Liability Risk Retention Act of 1981, as in effect 

before October 27, 1986. 11 

Section 67. section 33-11-109, MCA, is amended to read: 

•33-11-109~ Restriction on insurance purchased by 

purchasing groups. (1) A purchasing group may not purchase 

insurance from a risk retention group that is not chartered 

in a state or from an insurer not authorized in the state 

where the purchasing group is located, unless the purchase 
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is effected through a licensed insurance producer or-bre~er 

acting pursuant to the surplus lines laws and regulations of 

that state. 

(2) For purposes of subsection (1), the state where a 

purchasing' group is located is each state where a member of 

the purchasing group has a risk resident, located, or to be 

performed. 

(3) A purchasing group that obtains liability insurance 

from an insurer not admitted in this state or from a risk 

retention group shall inform each of the members of the 

~ who have a risk resident or located in this state that 

the risk is not protected by an insurance insolvency 

guaranty fund in this state and that the insurer or risk 

retention group may not be subject to all insurance laws and 

regulations of this state. 

(4} A purchasing group may not purchase insurance that 

e,rovides for a deductible or self-insured retention 

applicable to the group as a whole. Coverage may provide for 

a deductible or self-insured retention a,EElicable to 

individual members. 

(5) Purchases of insurance by purchasing groups are 

subject to the same standards regarding aggregate limits 

that are applicable to all purchases of group insurance.'' 

Section 68. Section 33-2.2-804, MCA, is amended to read: 

"33-22-804. Corporate powers of association 
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examination of books. (l) Any association formed for the 

purposes of this part may hold title to property, may enter 

into contracts- and may limit the liability of its members 

to their respective pro rata shares of the liability of stteh 

the association. ~ny-stteh An association may sue and be sued 

in its associate name and for s~eh that purpose only shs¼~ 

must be treated as a domestic corporation. Service of 

process against saeh the association made upon a managing 

insurance producer, any member theree£ of the association, 

or any insurance producer authorized by appointment to 

receive service of process sha¼¼-hsve has the same force and 

effect as if stteh service had been made upon all members of 

the association. 

(2) Such The association's books and records ~ha½¼ must 

also be subject to examination under the provisions of 

33-1-315, 33-1-316, and 33-1-401, 33-1-402, 33-1-411, 

thrett~h 33-1-413, ~sectio~____ll__L_ either separately or 

concurrently with examination of any of its member 

insurers." 

NE!i SECTION_. Se.ction 69. Repealer. Sections 33-1-403, 

21 33-1-412., 33-2-1205, a11d 33-10-229, MCA, are repealed. 

22 NEW SECTION. Section 70. Codification instruction. (ll 

23 [Sections 1 through 27) are intended to be codified as an 

24 integral part of Title 33, and the provisions of Title 33 

25 apply to [sections l through 27). 
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(2) [Sections 28 through 30) are intended to be 

codified as an integral part of Title 33, chapter 2, part 

12, and the provisions of Title 33, chapter 2, part 12, 

apply to [sections 28 through 30). 

( 3) [ Sections 31 through 33] are intended to be 

codified as an integral part of Title 33, chapter l, part 4, 

and the provisions of Title 33, chapter 1, part 4, apply to 

[sections 31 through 33). 

(4) [Section 34) is intended to be codified as an 

integral part of Title 33, chapter 11, and the provisions of 

Title 33, chapter 11, apply to [section 34). 

(5) [Sections 35 through 38) are intended to be 

codified as an integral part of Title 33, chapter 2, part 

13, and the provisions of Title 33, chapter 2, part 13, 

apply to [sections 35 through 38]. 

(6) [Section 48) is intended to be codified as an 

integral part of Title 33, chapter 2, part 11, and the 

provisions of Title 33, chapter 2, part 11, apply to 

[ section 4B I. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for $B0430. as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: An act generally revising the laws relating to insurers; providing regulation of 
business transacted with producer-controlled insurers; providing credit for reinsurance; regulating managing general agents; 
providing for interstate exchange of insurer regulatory information; regulating reinsurance intermediaries; revising the 
laws regulating insurance holding companies, life and health and casualty and property insurance guaranty associations, 
insurer financial examinations, risk retention groups, and insurer supervision, rehabilitation, and liquidation; providing 
for an annual accreditation fee. 
ASSUMPTIONS: 
1. Montana will meet standards established as an "accredited state" by the National Association of Insurance Commissioners. 
2. The Commissioner of Insurance (State Auditor) will adopt rules implementing provisions of the accreditation act. 
3. The Commissioner of Insurance will establish procedures necessary for acceditation. 
4. 6.00 FTE will be added to the Insurance Program to implement and manage the accreditation process. These include 1.00 

actuary, 1.00 grade 18 senior examiner, 1.00 grade 15 examiner, 1.00 grade 10 rates and forms specialist, 1.00 grade 12 
paralegal, and 1.00 grade 15 data processing specialist. FY94 also includes start-up equipment and office furniture 
purchases. 

5. 1,400 individual insurers, both domestic and foreign, will continue to file for certificates of authority and pay the 
accreditation fee. Fees will be set at a rate necessary to cover expenses. With 1,400 insurers, a fee of $200 annually 
will be necessary. There will be a general fund loan the first year, repaid in FY95. 

EISCAL IMPACT: State Auditor's Office-Insurance Program-Accreditation Unit: 

Expenditures: Current Law 
FTE 0.00 
Personal Services 0 
Operating Expenses 0 
Equipment _Q 

Total 0 
Funding: 
State Special Revenue 0 

Revenue: 
State Special (accreditation fees) 0 

Net Impact on state special revenue 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 

FY.......'..2_4 
PrQ];!OSed Law 

6.00 
229,972 

39,080 
18,400 

287,452 

287,452 

280,000 

Difference 
6.00 

229,972 
39,080 
18,400 

287,452 

287,452 

280,000 

(7,452) 

FY '95 
CurJ'.:_eJll:: Law Pro2osed Law 

0.00 6.00 
0 229,972 
0 39,080 

_Q 0 
0 269,052 

0 269,052 

0 280,000 

Difference 
6.00 

229,972 
39,080 

0 
269,052 

269,052 

280,000 

10,948 

Continued support of the accreditation program will require ongoing expenses for the StaS7-•Aud1tor'1fff1ce. These ongoing 
expenses are expected to be paid for by insurers through annual accreditation fee~/ - l/l q/ Gt½¼ ~. ~...;:;: 3 ~ I 2- -9 3 B · l,t{, · LY :__t-e ,..1,,(.t,,. ,c,:' 0//;/:,,:--3.... 

DAVID LEWIS, BUDGET DIRECTOR DATE CHRIS CHRISTIAENS, PRIMARY SPONSOR DATE 
Office of Budget and Program Planning 

Fiscal Note for SJ:&430, as introduced 

SB 4-30 
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APPROVED BY COMM. ON 
BUSINESS & INDUSTRY 

~LLNO.~ 

INTRODU~ED BY~~ ;-:,/...:C,- • .., Af&er •~t:· BY REQUEST 9~·T T.E AUDITOR _ 
/ 1

J /j ,,,,-- . J /dnJ,_.-
4 /CdU !,U!-✓-Llz,., /,,,__.,_, Hw·- J 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE 

6 LAWS RELATING TO INSURERS; PROVIDING REGULATION OF BUSINESS 

7 TRANSACTED WITH PRODUCER-CONTROLLED INSURERS; PROVIDING 

8 CREDIT FOR REINSURANCE; REGULATING NAJIAGING GENERAL AGENTS; 

9 PROVIDING FOR INTERSTATE EXCHANGE OF INSURER REGULATORY 

10 INFORMATION; REGULATING REINSURANCE INTERMEDIARIES; REVISING 

11 TUE LAWS REGULATING INSURANCE HOLDING COMPANIES, LIFE AND 

12 HEALTH AND CASUALTY AND PROPERTY INSURANCE GUARANTY 

13 ASSOCIATIONS, INSURER FINANCIAL EXAMINATIONS, RISK RETENTION 

14 GROUPS, AND INSURER SUPERVISION, REHABILITATION, AND 

15 LIQUIDATION; PROVIDING FOR AN ANNUAL ACCREDITATION FEE; 

16 AMENDING SECTIONS 33-1-401, 33-2-501, 33-2-532, 33-2-533, 

17 33-2-701, 33-2-708, 33-2-1111, 33-2-1114, 33-2-1115, 

18 33-2-1201, 33-2-1331, 33-2-1342, 33-2-1346, 33-10-105, 

19 33-10-111, 33-10-114, 33-10-201, 33-10-202, 33-10-203, 

20 33-10-210, 33-10-217, 33-10-218, 33-10-224, 33-11-103, 

21 33-11-104, 33-11-105, 33-11-108, 33-11-109, AND 33-22-804, 

22 

23 

24 

25 

MCA; AND REPEALING SECTIONS 33-1-403, 33-1-412, 33-2-1205, 

AND 33-10-229, MCA.• 

STATEMENT OF INTENT 

~-,_ 

LC 0863/01 

THERE ARE NO CHANGES ON THIS BILL 
AND WILL NOT BE REPRINTED. PLEASE 
REFER TO INTRODUCED (WHITE) BILL 
FOR COMPLETE TEXT. 
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LAWS RELATING TO INSURERS; PROVIDING REGULATION OF BUSINESS 

TRANSACTED WITH PRODUCER-CONTROLLED INSURERS: PROVIDING 

CREDIT FOR REINSURANCE; REGULATING MANAGING GENERAL AGENTS; 

PROVIDING FOR INTERSTATE EXCHANGE OF INSURER REGULATORY 

INP'ORNATION; REGULATING REINSURANCE INTERMEDIARIES; REVISING 

THE LAIIS REGULATING INSURANCE HOLDING COIIPANIES, LIFE AND 

HEALTH AND CASUALTY AND PROPERTY INSURANCE GUARANTY 

ASSOCIATIONS, INSURER FINANCIAL EXAMINATIONS, RISK RETENTION 

GROUPS, AND INSURER SUPERVISION, REHABILITATION, AND 

LIQUIDATION: PROVIDING FOR AN ANNUAL ACCREDITATION FEE; 

AMENDING SECTIONS 33-1-401, 33-2-501, 33-2-532, 33-2-533, 

33-2-701, 33-2-708, 33-2-1111, 33-2-1114, 33-2-1115, 

33-2-1201, 33-2-1331, 33-2-1342, 33-2-1346, 33-10-105, 

33-10-111, 33-10-114, 33-10-201, 33-10-202, 33-10-203, 

33-10-210, 33-10-217, 33-10-218, 33-10-22', 33-11-103, 

33-11-104, 33-11-105, 33-11-108, 33-11-109, AND 33-22-804, 

MCA; AND REPEALING SBC'l'IONS 33-1-403, 33-1-412, 33-2-1205, 

AND 33-10-229, MCA." 
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A stat-nt of intent is required for this bill because 

the depart-nt of insurance la granted authority to adopt 

rules for the adlliniatration and enforcement of lava 

regulating reinsurance inter-diaries, managing general 

agents, holding c011pany syste■a, insurer financial audits, 

and examinations and standards for co■panies considered to 

be in hazardous financial condition. 

The legislature contemplates that rules adopted by the 

depart■ent should, at a ■ini■ua, endeavor to create an 

insurer regulatory structure in Montana that is reasonable 

and effective, that substantially resembles the ■odel 

regulatory structure developed by the national association 

of insurance c01111iasioners, that is eligible for national 

accreditation to enable insurers domiciled in Montana to do 

business in this state and other states with a maximum of 

financial stability and a minimum of rPgulatory difficulty, 

and that encourages the startup and expansion of insurance 

THERE ARE NO CHANGES ON THIS BILL AND 
WILL NOT BE REPRINTED. PLEASE REFER TO 
INTRODUCED BILL OR SECOND READING FOR 
COMPLETE TEXT. 
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HOUSE STANDING COMMITTEE REPORT 

April 7, 1993 

Page 1 of 4 

Mr. Speaker1 We, the committee on Business and Economic 

Development report that Senate Bill 430 (third reading copy -

- blue) be concurred in as amended. 

Signed: '2>---~ 
Steve Benedict, Chair 

And, that such amendments read: 

1. Title, line 20. 
Following, "33-10-224," 
Insert: "33-10-227, 33-10-230," 

2. Page 5, line 8. 
Following: "all" 
Insert: •or part of" 

3, Page 5, line 10, 
Following: "based" 
Insert: "solely• 

Carried by: 5'ep Tm:a Ile loen 

~.ti' St'e1-, £.,., .. 2,,c t-

4. Page 71, line 6. 
Following: "commissioner.• 
Insert: "The statement must be completed in accordance with the 

annual statement instructions and the accounting practices 
and procedures manual of the national association of 
insurance commissioners. The statement mu■t be accompanied 
by an actuarial opinion attesting to the adequacy of the 
insurer's reserves.• 

5, Page 76, lines 11 and 12. 
Strike: "its• on line 11 
Insert: "£fie" 
Following: "duties• on line 12 
Insert: "thatirereguired to meet the minimum financial 

regulatory standards established by the national association 
of insurance commissioners• 

Committee Vote: 
Yes J,S, No ,3__. 781427SC.Hpf 

6. Page 103, line 6. 
Strike: ":!!!!Y." 
Insert: "does" 

7, Page 127, line 20. 
Following: line 19 

April 7, 1993 
Page 2 of 4 

Insert: •section 69. Section 33-10-227, MCA, is amended to read: 
"33-10-227. Assessments -- abatement -- basis for 

ratesetting. 111 For the purpose of providing the funds necessary 
to carry out the powers and duties of the association, the board 
of directors shall assess the member insurers, separately for 
each account, at !l1M!ft the times and for 91:teft the amounts as the 
board finds necessary.Tne board shall collec"tthe assessments 
after 30 days' written notice to the member insurers before 
payment is due, 

(2) There shall he are two classes of assessments, as 
follows: --

Ca) Class A assessments 1Hta-l-¼ must be made for the purpose 
of meeting administrative costs and other general expenses not 
related to a particular impaired insurer. 

(bJ Class B assessments 9ft&H: must be made to the extent 
necessary to carry out the powers ana"'auties of the association 
under 33-10-219 and 33-10-220(1) with regard to an impaired 
insurer. 

(3) (a) The amount of any Class A assessment for each 
account tHHtH: must be determined by the board. The amount of any 
Class B assessiiieri"f Ml&l-¼ must be divided among the accounts in 
the proportion that the premiums received by the impaired insurer 
on the policies covered by each account bear to the premiums 
received by -eMth the insurer on all covered policies. 

(b) Class B assessments against member insurers for each 
account 9ftft¼¼ must be in the proportion that the premiums 
received on business in this state by each assessed member 
insurer on policies coVered by each account bear to ettteh the 
premiums received on business in this state by all assessed 
member insurers. 

(c) Assessments for funds to meet the requirements of the 
association with respect to an impaired insurer f!!tfti!H:~ may not be 
made until necessary to implement the purposes of this part. 
Classification of assessments under subsection 12) and 
computation of assessments under this subsection 9ftM¼ must be 
made with a reasonable degree of accuracy, recognizing that exact 
determinations may not always be possible. 

(4) The association may abate or defer, in whole or in 
part, the assessment of a member insurer if, in the opinion of 
the board, payment of the assessment would endanger the ability 
of the member insurer to fulfill its contractual obligations. The 
total of all assessments upon a member insurer for each account 
~~not in any one calendar year exceed 21 of "5'eh !!:!!, 

HOUSE 
781427S~~H3t3° 
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insurer's premiums in this state on the policies covered by the 
account. 

(S) In the event an assessment agaj_nst a member insurer is 
abated or deferred, in whole or in part, because of the 
limitations set forth in subsection (4), the amount by which 9-tteh 
the assessment is abated or deferred ehft¼¼ must be assessed 
'igainst the other member insurers in a mannerc'onsistent with the 
basis for assessments set forth in this section. If the maximum 
assessment, together with the other assets of the association in 
either account, does not provi.de in any one year in eitJ,.er 
account an amount sufficient to carry out the responsibilities of 
the association, the necessary additional funds 1!1fttt¼¼ must be 
assessed as soon thereafter as permitted by this part.--

(6) If a 11 assessment for any subaccount of the life 
----- and the annuity account 1.n any 1 year does not 

cient to carrs out the responsi6IIifi8Scif 
ursuant to su section 

addlt1.onal amount, s\lbJect 
The maXimwn--a_sst!SSmentstated·-rn-subsect1.on (4,. 

#+-(7) The board may, by an equitable method as established 
in the plan of operation, refund to member insurers, in 
proportion to the contribution of each insurer to that account, 
the amount by which the assets of the account exceed the amount 
the board finds is necessary to carry out during the coming year 
the obligations of the association with regard to that amount, 
including assets accruing from net realized gains and income from 
inv~stments. A reasonable amount may be retained in any account 
to provide funds for the continuing expenses of the association 
and for future losses if refunds are impractical. 

-1#(8) Il shell be is proper for any member insurer, in 
determinliig its premium rates and policyowner dividends as to any 
kind of in-surance within the scope of this part, to consider the 
amount reasonably necessary to meet its assess·ment obligations 
under this part. 

~(91 The association shall issue to each insurer paying 
an assesiment under this part a certifi.cate of contribution, in a 
form prescribed by the commissioner, for the amount ff paid. All 
outstanding certificates ltMt-H: must be of equal dignity and 
priority without reference to amounts or dates of issue. A 
certificate of contribution may be shown by the insurer in its 
financial statement as an asset in 91teft that form and for tttteh 
the amount, if any, and period of time IHI that the comnissioner 
may approve.• --

Section 70. Section 33-10-230, MCA, is amended to read: 
"33-10-230. Tax -- writeoffs of certificates of 

contribution. (1) Unless a longer period has been allowed by the 
commissioner, a member insurer shall at its option have the right 

781427SC.Hpf 

April 7, 1993 
Page 4 of 4 

to show a certificate of contribution for a Class B assessment 
only as an asset in the form approved by the commissioner 
pursuant to 33-10-227-f&tJ.il, at percentages of the original face 
amount approved by the commissioner, for calendar years as 
follows, 

(a) 1001 for calendar year of issuance, 
(b) 801 for the first calendar year after year of issuance; 
(c) 601 for second calendar year after year of issuance; 
(d) 401 for third calendar year after year of issuance; 
(e) 201 for fourth calendar year after year of issuance. 
(2) The insurer may offset the amount written off by it in 

the calendar year under subsection (1) above against its premium 
tax liability to this state accrued with respect to business 
transacted in 19tteh the calendar year. 

(3) Any sums acquired by refund, pursuant to 33-10-
227+6+(7), from the association which have therefore been written 
off by~ntributing insurers and offset against premium taxes as 
provided in subsection (2) above and are not then needed for 
purposes of this part elwl-H must be paid by the association to 
the commissioner and~ deposited by the commissioner with 
the state treasurer for credit to the general fund of this 
state.•• 
Renumber: subsequent sections. 

-END-

781427SC.Hpf 
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SENATE BILL NO. 430 

INTRODUCED BY CHRISTIAENS, WATERMAN, WILSON, KOEHNKE, 

COCCHIARELLA, TUSS, T. NELSON, HARDING 

BY REQUEST OF THE STATE AUDITOR 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE 

LAWS RELATING TO INSURERS; PROVIDING REGULATION OF BUSINESS 

TRANSACTED WITH PRODUCER-CONTROLLED INSURERS; PROVIDING 

CREDIT FOR REINSURANCE; REGULATING MANAGING GENERAL AGENTS; 

PROVIDING FOR INTERSTATE EXCHANGE OF INSURER REGULATORY 

INFORMATION; REGULATING REINSURANCE INTERMEDIARIES; REVISING 

THE LAWS REGULATING INSURANCE HOLDING COMPANIES, LIFE AND 

HEALTH AND CASUALTY AND PROPERTY INSURANCE GUARANTY 

ASSOCIATIONS, INSURER FINANCIAL EXAMINATIONS, RISK RETENTION 

GROUPS, AND INSURER SUPERVISION, REHABILITATION, AND 

LIQUIDATION; PROVIDING FOR AN ANNUAL ACCREDITATION FEE; 

AMENDING SECTIONS 33-1-401, 33-2-501, 33-2-532, 33-2-533, 

33-2-701, 33-2-70B, 33-2-1111, 33-2-1114, 33-2-1115, 

33-2-1201, 33-2-1331, 33-2-1342, 33-2-1346, 33-10-105, 

33-10-111, 33-10-114, 33-10-201, 33-10-202, 33-10-203, 

33-10-210, 33-10-217, 33-10-218, 33-10-224, 33-10-227, 

33-10-230, 33-11-103, 33-11-104, 33-11-105, 33-11-108, 

33-11-109, AND 33-22-804, MCA; AND REPEALING SECTIONS 

33-1-403, 33-1-412, 33-2-1205, AND 33-10-229, MCA." 
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SB 0430/02 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

the department of insurance is granted authority to adopt 

rules for the administration and enforcement of laws 

regulating reinsurance intermediaries, managing general 

agents, holding company systems, insurer financial audits, 

and examinations and standards for companies considered to 

be in hazardous financial condition. 

The legislature contemplates that rules adopted by the 

department should, at a minimum, endeavor to create an 

insurer regulatory structure in Montana that is reasonable 

and effective, that substantially resembles the model 

regulatory structure developed by the national association 

of insurance commissioners, that is eligible for national 

accreditation to enable insurers domiciled in Montana to do 

business in this state and other states with a maximum of 

financial stability and a minimum of regulatory difficulty, 

and that encourages the startup and expansion of insurance 

companies domiciled in Montana. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. As used in 

[sections 1 through 27): 

(1) "Accredited state" means a state in which the 

department of insurance or regulatory agency has qualified 

-2- SB 430 
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as meeting the 

promulgated and 

minimum financial regulatory standards 

established from time to time by the 

national association of insurance commissioners. 

{ 2) "Actuary" means a person who is a member in good 

standing of the American academy of actuaries. 

(3) •captive insurer" means: 

(a) an insurer that is owned by another entily aild 

whose exclusive purpose is to insure risks of the parent 

entity and its affiliates; or 

(b) in the case of a group or association, an insurer 

that is owned by the member insureds and whose exclusive 

purpose is to insure risks to member insureds and their 

affiliates. 

(4) "Control• or "controlled" has the meaning defined 

in 33-2-1101. 

(5) "Controlled insurer" means an authori~ed insurer 

that is controlled, directly or indirectly, by a producer. 

(6) "Controlling person" means a person, firm, 

association, or corporation that has the power to direct or 

cause to be directed the management, control, or activities 

of a reinsurance intermediary. 

(7) "Controlling producer 11 means a producer 

directly or indirectly, controls an insurer. 

who, 

(8) (a) "Insurer" means any person, firm, association, 

or corporation authorized, under Title 33, chapter 2, part 
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1, to transact insurance business in this state. 

(b) The following are not insurers: 

(i) risk retention groups as defined in: 

SB 0 4 30/02 

(A) the Superfund Amendments and Reauthorization Act of 

1986, Pub. L. No. 99-499, 100 Stat. 1613 (1986); 

(B) the Liability Risk Retention Act of 1986, 15 u.s.c. 

3901, et seq.; or 

(C) Title 33, chapter 11, part l; 

(ii) residual market pools and joint underwriting 

authorities or associations; or 

(iii) captive insurers. 

(9) "Licensed producer" means a producer or reinsurance 

intermediary licensed pursuant to this title. 

(10) (a) 11Managing general agent 11 means a person who: 

(i) manages all or part of the insurance business of an 

insurer and acts as an agent for the insurer; 

(ii) either separately or together with affiliates, 

produces, directly or indirectly, and underwrites an amount 

of gross written premiums equal to or more than 5% of the 

policyholder surplus in any quarter or year; and 

(iii} engages in one or more of the following activities 

on the business produced: 

(A) adjustment or payment of claims in excess of an 

amount determined by the commissioner; or 

(B) negotiation of reinsurance on behalf of the 

-4- SB 430 
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insurer. 

(b) Notwithstanding the provisions of subsection 

(lO){a), the following persons are not considered managing 

general agents: 

(i) an employee of the insurer; 

(ii) a manager of the United States branch of an alien 

insurer; 

(iii) an underwriting manager who, pursuant to contract, 

manages all OR PART OF the insurance operations of the 

insurer, is under common control with the insurer, is 

subject to Title 33, chapter 2, part 11, and whose 

compensation is not based~ on the value of premiums 

written; or 

(iv) the attorney-in-fact authorized by and acting for 

the subscribers of a reciprocal insurer or an interinsurance 

exchange under powers of attorney. 

(11) "NAIC" means the national association of insurance 

commissioners. 

(12) "Producer" means an insurance producer or 

reinsurance intermediary authorized or licensed pursuant to 

this title. 

(13) (a} "Qualified United States financial institution" 

means a financial institution that: 

(i} is organized or licensed under the laws of the 

United States or any state; 

-5- SB 430 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0430/02 

(ii) is regulated, supervised, and examined by federal 

or state authorities having regulatory authority over banks 

and trust companies and that either: 

(A) is determined by the commissioner to meet the 

standards of financial condition and standing considered 

necessary and appropriate to regulate the quality of 

financial institutions whose letters of credit are 

acceptable to the commissioner; or 

(B) is eligible to act as a fiduciary of a trust or has 

been granted authority to operate with fiduciary powers. 

(b} For purposes of this definition, the commissioner 

may by rule adopt standards of f-inancial condition and 

standing that may be developed from time to time by the 

securities valuation office of the NAIC. 

(14) "Reinsurance intermediary•• means a reinsurance 

intermediary-broker or a reinsurance intermediary-manager. 

(15) "Reinsurance intermediary-broker• means a person, 

other than an officer or employee of the ceding insurer, who 

solicits, negotiates, or places reinsurance cessions or 

retrocessions on behalf of a ceding insurer without the 

authority or power to bind reinsurance on behalf of the 

insurer. 

(16) (a) 11 Reinsurance 

person who: 

intermediary-manager" means a 

(i) has authority to bind or who manages all or part of 

-6- SB 430 
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the assumed reinsurance business of a reinsurer, including 

the management of a separate division, department, or 

underwriting office; and 

(ii) acts as an agent for the reinsurer, whether known 

as a reinsurance intermediary-manager, manager, or other 

similar term. 

(b) The following persons are not 

reinsurance intermediary-managers with respect 

reinsurer: 

(i) an employee of the reinsurer; 

considered 

to the 

(ii) a manager of the United States branch of an alien 

reinsurer; 

(iii) an underwriting manager who, pursuant to contract, 

_manages all of the reinsurance operations of the reinsurer, 

is under common control with the reinsurer, is subject to 

Title 33, chapter 2, part 11, and whose compensation is not 

based on the volume of premiums written; or 

(ivJ a person who manages groups, associations, pools, 

or organizations of insurers th.at engage in j,oi nt 

underwriting or joint reinsurance and that are subject to 

examination by the insurance commissioner of the state in 

which the manager's principal business office is located. 

(17) "Reinsurer" means a person, firm, association, or 

corporation licensed in this state under this title as an 

insurer with authority to assume reinsurance. 
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(18) "Underwrite 11 means the authority to accept oc 

reject risk on behalf of the insurer. 

NEW SECTION. Section 2. Filing requirements. (1) E.ach 

domestic, foreign, and alien insurer authorized to transact 

insurance in this state shall, on or before March l of each 

year, file with the NAIC a copy of its annual statement 

convention form, along with any additional filings for the 

preceding year as prescribed by the commissioner. The 

information filed with the NAIC must be in the same format 

and scope as that required by the commissioner and must 

and the actuarial include the 

certification. 

signed jurat 

Amendments to 

p.age 

the annual statement filing 

that are subsequently filed with the commissioner must also 

be filed with the NAIC. 

(2) Foreign insurers domiciled in a state that has a 

law substantially similar to this section are considered to 

be in compliance with this section. 

NEW SECTION. Section 3. I-unity of NAIC. In the 

absence of actual malice, members of the NAIC; their 

authorized 

delegates, 

committees, 

and employees; 

subcommittees, task forces, 

and all others charged with the 

responsibility of collecting and processing the information 

developed from the filing of the annual statement convention 

forms are considered to act under the authority of [sections 

2 through 4]. They are not subject to civil liability for 
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libel, slander, or any other cause of action arising from 

their collection, review, analysis, or dissemination of 

information collected from the filings required by (sections 

1 through 38]. 

NEW SECTION. Section 4. Confidentiality. All financial 

analysis ratios and examination synopses concerning 

insurance companies that are submitted to the department by 

the NAIC insurance regulatory information systems are 

confidential and may not be disclosed by the department. 

NEW SECTION. Section 5. Applicability of minimum 

standards~ (l) The provisions of [section 6] apply if, in 

any calendar year, the aggregate amount of gross written 

premiums on business placed with a controlled insurer by a 

controlling producer is equal to or greater than 5\ of the 

admitted assets of the controlled insurer, as reported in 

the controlled insurer 1 s quarterly statement filed as of 

September 30 of the prior year. 

(2) Notwithstanding the provisions of subsection (l), 

the provisions of {section 6) do not apply if: 

(a) the controlling producer: 

(i) does not receive compensation based upon the amount 

of premiums written in connection with the insurance and 

places insurance only with: 

(A) the controlled insurer; or 

(B) the controlled insurer and a member or members of 
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the controlled insurer's holding company system or the 

controlled insurer's parent, affiliate, or subsidiary; and 

(ii) accepts insurance placements only fr01n 

nonaffiliated subproducers and not directly from insureds; 

and 

(b) except for insurance business written through a 

residual market facility, the controlled insurer accepts 

insurance business only from a controlling producer, a 

producer controlled by the controlled insurer, or a producer 

that is a subsidiary of the controlled insurer. 

NEW SECTION. Section 6. Minimum standards. Unles~ 

there is a written contract between Q controlling producer 

and a controlled insurer specifying the responsibilities of 

each party, the controlled insurer may not accept business 

from the controlling producer and the controlling producer 

may not place business with the controlled insurer. The 

contract must be approved by the board of directors of the 

controlled insurer and must contain the following minimum 

provisions: 

(1) The controlled insurer may terminate the contract 

for cause, upon written notice to the controlling producer. 

The controlled insurer shall suspend the authority of the 

controlling producer to write business during the pendency 

of any dispute regarding the cause for the termination. 

(2) The controlling producer shall render to the 
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controlled insurer accounts detailing all material 

transactions, including information necessary to support all 

commissions, charges, and other fees received by or owing to 

the controlling producer. 

(3) On at least a monthly basis, the controlling 

producer shall remit to the controlled insurer all funds due 

under the terms of the contract. The due date must be fixed 

so that premiums or installments of premiums collected must 

be remitted no later than 90 days after the effective date 

of any policy placed with the controlled insurer under the 

contract. 

(4) In accordance with the provisions of lhis title, 

all funds collected for the controlled insurer's account 

must be held by the controlling producer in a fiduciary 

capacity, in one or more appropriately identified bank 

accounts in banks that are members of the federal reserve 

system. However, funds of a controlling producer not 

required to be licensed in this state must be maintained in 

compliance with the requirements 

producer's domiciliary jurisdiction. 

of the controlling 

(5} The controlling producer shall maintain separately 

identifiable records of business written for the controlled 

insurer. 

(6} The contract may not be assigned in whole or in 

part by the controlling producer. 
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(7) The controlled insurer shall provide the 

controlling producer with its underwriting standards, rules, 

procedures, manuals setting forth the rates to be charged, 

and the conditions for the acceptance or rejection of risks. 

The controlling producer shall adhere to the standards, 

rules, procedures, rates, and conditions, The standards, 

rules, procedures, rates, and conditions must be the same as 

those applicable to comparable business placed with the 

controlled insurer by a producer other than the controlling 

producer. 

(8) The rates of the commissions, charges, and other 

fees may not be greater than those applicable to comparable 

business placed with the controlled insurer by producers 

other than controlling producers. For purposes of subsection 

{7) and this subsection, examples of "cornpa['able business" 

include the same lines of insurance, same kinds of 

insurance, same kinds of risks, similar policy limits, and 

similar quality of business. 

(9) If the contract provides that on insurance business 

placed with the controlled insu["er, the controlling producer 

is to be compensated contingent upon the controlled 

insurer's profits on that business, then the compensation 

may not be determined and paid until at least 5 years after 

the premiums on liability insurance are earned and at least 

l year after the premiums are earned on any other insurance. 
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The commissions may not be paid until the adequacy of the 

controlled insurer's reserves on remaining claims has been 

independently verified pursuant to (section 8). 

(10) The controlled insurer may establish a difterent 

limit for each line or subline of business. The controlled 

insurer shall notify the controlling producer when the 

applicable limit is approached and may not accept business 

from the controlling producer if the limit is reached. The 

controlling producer may not place business with the 

controlled insurer if it has been notified by the controlled 

insurer that the limit has been reached. 

(11) The controlling producer may negotiate but may not 

bind reinsurance on behalf of the controlled insurer on 

business that the controlling producer places with the 

controlled insurer, except that the controlling producer may 

bind facultative reinsurance contracts pursuant to 

obligatory facultative agreements if the contract with the 

controlled insurer contains underwriting guidelines. For 

reinsurance assumed and ceded, the guidelines must include a 

list of reinsurers with which the automatic agreements ace 

in effect, the coverages and amounts or percentages that may 

be reinsured, and commission schedules. 

NEW SECTION. Section 7. Audit comm.ittee. Each 

controlled insurer shall have an audit committee of the 

board of directors composed of independent directors. The 
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audit committee shall annually review the adequacy of the 

controlled insurer's loss reserves and meet with management, 

the controlled insurer's independent certified public 

accountants, and an independent casualty actuary or other 

independent loss reserve specialist acceptable to the 

commissioner. 

NEW SECTION. Section 8. Annual report by independent. 

actuary. In addition to any other required loss reserve 

certification, the controlled insurer shall, on April l of 

each year, file with the commissioner an opinion ot gn 

independent casualty actuary or other independent loss 

reserve specialist acceptable to the commissioner. The 

opinion must report the loss ratios for each line of 

business written and must attest to the adequacy of loss 

reserves established for losses incurred and outstanding as 

of the yearend, including losses incurred but not reported, 

on business placed by the producer. 

NEW SECTION. Section 9. Annual report to c~issioner. 

The controlled insurer shall annually report to the 

commissioner: 

(1) the amount of commissions paid to the producer; 

(2) the percentage the amount represents of the net 

premiums written; and 

(3) comparable amounts and the percentage paid to 

noncontrolling producers for placements of the same kind£ of 
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NEW SECTION. Section 10. Disclosure. 

provided in subsection {2), the producer, 

SB 0430/02 

( l) Except 

prior to 

.as 

the 

effective date of the policy, shall deliver written notice 

to the prospective insured, disclosing the relation~hip 

between the producer and the controlled insurer. 

{2) If the business is placed through a subproducer who 

is not a controlling producer, the controlling producer 

shall retain in the controlling producer's records a signed 

commitment from the subproducer that the subproducer is 

aware of the relationship between the controlled insurer and 

the producer and that the subproducer has notified or will 

notify the insured~ 

NEW SECTIQN. Section 11. Penalties. (l) (a) If the 

commissioner believes that a controlling producer or any 

other person has not materially complied with (sections 5 

through 10] or any regulation or order promulgated under 

(sections 5 through 10], the commissioner, after notice and 

opportunity to be heard, may order the controlling producer 

to cease placing business with the controlled insurer. 

(b) If it is found that because of the material 

noncompliance with [sections 5 through 10), the controlled 

insurer or any policyholder of the controlled insurer has 

suffered any loss or damage, the commissioner may maintain a 

civil action or intervene in an action brought by or on 

-15- SB 430 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0430/02 

behalf of the controlled insurer or policyholder for 

recovery 

controlled 

relief. 

of compensatory damages 

insurer or policyholder 

for 

or 

the benefit of the 

other appropriate 

(2) The receiver may maintain a civil action for 

recovery of damages or other appropriate sanctions for the 

benefit of the insurer if: 

(a) an order for liquidation or rehabilitation of the 

controlled insurer has been entered pursuant to Title 33, 

chapter 2, part 13: 

(b) the receiver appointed under that order believes 

that the controlling producer or any other person has not 

materially complied with (sections 5 through 10] or any 

regulation or order promulgated under (sections 5 through 

10]; and 

(c) the controlled insurer suffered any loss or damage 

from the noncompliance. 

(3) This section does not affect the right of the 

commissioner to impose any other penalties provided for in 

this title. 

(4) This section may not be construed to alter or 

affect the rights of policyholders, claimants, creditors, or 

other third parties. 

NEW SECTION. Section 12. Compliance -- applicability. 

(1) Controlled insurers and controlling producers who are 
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not in compliance with [section 6] on October 1, 1993, have 

60 days to come into compliance and shall comply with 

(section 10) in all policies written or renewed on or after 

December 1, 1993. 

(2) [Sections 5 through 10] apply to insurers that are 

domiciled in this state or domiciled in a state that is not 

an accredited state that has in effect a substantially 

similar law. 

(3} The provisions of Title 33, chapter 2, part 11, to 

the extent they are not superseded by {sections 5 through 

10), continue to apply to all entities within holding 

company systems subject to [sections 5 through 10]. 

(4) An insurer may not continue to use the services of 

a managing general agent after December 1, 1993, unless 

use complies with (sections 14 through 18]. 

the 

(5) An insurer or reinsurer may not continue to use the 

services of a reinsurance intermediary after December 1, 

1993, unless the use complies with [sections 19 through 27). 

NEW SECTION. Section 13. Rulemaklng authority. (1) The 

commissioner may adopt rules implementing the provisions of 

[sections l through 38]. 

(2) The authority of the commissioner to adopt rules is 

specifically extended, without limitation, to establish 

standards for companies considered to be in hazardous 

financial condition, to require annual audited financial 
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reports, to regulate life and health reinsurance agreements, 

to provide for reports to the commissioner by holding 

company systems, and to establish accounting practices and 

procedures to be used by insurers 

statements. 

in their annual 

NEW SECTION. Section 14. Licensure of ailnaging general 

agent. {l} A person, firm, association, or corporation may 

not act in the capacity of a managing general agent with 

respect to risks located in this state for an insurer 

licensed in this state unless the person is a licensed 

producer in this state. 

(2) A person, firm, association, or corporation may not 

act in the capacity of a managing general agent representing 

an insurer domiciled in this state with respect to risks 

located outside this state unless the person is licensed as 

a resident or nonresident producer in this state pursuant to 

the provisions of [sections 14 through 18]. 

(3} The commissioner may require a bond in an amount 

acceptable to the commissioner for the pcotection of the 

insurer. 

,4) The commissioner may require the managing general 

agent to maintain a policy on errors and omissions. 

NEW SECTION. Section 15. Managing general agent 

required contract provisions. A person acting in the 

capacity of a managing general agent may not place Uusiness 
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with an insurer unless there is in force a written contrdct 

between the parties that sets forth the responsibilities of 

each party. Whenever both parties share responsibility for a 

particular function, the written contract must specify the 

division of responsibilities. The contract must provide at 

least the following: 

(l} The insurer may terminate the contract for cause 

upon written notice to the managing general agent. The 

insurer may suspend the underwriting authority of the 

managing general agent during the pendency of any dispute 

regarding the cause for termination. 

(2) The managing general agent shall render accounts to 

the insurer, detailing all transactions, and shall remit all 

funds due under the contract to the insurer on not less than 

a monthly basis. 

(3) All funds collected for the account of an insurer 

must be held by the managing general agent in a fiduciary 

capacity in a bank that is a member of the federal reserve 

system. This account must be used for all payments on behalf 

of the insurer. The managing general agent may not retain 

more than 3 months' estimated claims payments and allocated 

loss adjustment eipenses. 

(4) Separate records of business written by the 

managing general agent must be maintained. The insurer has 

access to and may copy all accounts and records that are 
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related to its business, in a form usable by the insurer. 

The commissioner has access to all books, bank accounts, and 

records of the managing general agent in a form usable to 

the commissioner. The records must be retained pursuant to 

33-3-401. 

(5) The contract may not be assigned in whole or in 

part by the managing general agent. 

(6) The contract must contain appropriate underwriting 

guidelines, including: 

(a} the maximum annual premium volume; 

(b) the basis of the rates to be charged; 

(c) the types of risks that may be written; 

(d) maximum limits of liability; 

(e) any applicable exclusions; 

(f) the territorial limitations; 

(g) policy cancellation provisions; and 

(hJ the maximum policy period. 

(7) The insurer may cancel or decline to renew any 

policy of insurance, as provided by law. 

(BJ If the contract permits the managing general agent 

to settle claims on behalf of the insurer: 

(a} all claims must be reported to the company in a 

timely manner; 

(b} a copy of the claims file must be sent to the 

insurer at its request or as soon as it becomes known that 
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the claim: 

(i) has the potential to exceed an amount determined by 

the commissioner or actually exceeds the limit set by the 

company, whichever is less; 

(ii) involves a coverage dispute; 

(iii) may exceed the managing general agent 1 s claims 

settlement authority; 

{iv) is open for more than 6 months; or 

(v) is closed by payment of an amount set by the 

c0111missioner or an amount set by the company, whichever is 

less: 

(c) all claims files are the joint property of the 

insurer and managing general agent. However, upon an order 

of liquidation of the insurer, the files become the sole 

property of the insurer or its estate. The managing general 

agent has reasonable access to and may copy the files on a 

timely basis. 

(d) any settlement authority granted to the managing 

general agent may be terminated for cause upon the insurer's 

written notice to the managing general agent or upon the 

termination of the contract. The insurer may suspend the 

settlement authority during the pendency of any dispute 

regarding the cause for termination. 

(9) When electronic claims files are in existence, the 

contract must address the timely transmission of the data. 

-21- SB 430 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0430/02 

(10) If the contract provides for a sharing of interim 

profits by the managing general agent and the managing 

general agent has the authority to determine the amount of 

the interim profits, whether by establishing loss reserves 

or controlling claim payments or in any other manner, 

interim profits may not be paid to the managing general 

agent until: 

(a) l year after they are earned for property insurance 

business: 

and 

(b) 5 years after they are earned on casualty business; 

(c) the profits have been verified. 

(11) The managing general agent may not: 

ta) bind reinsurance or retrocessions on behalf of the 

insurer, except that the managing general agent may bind 

facultative reinsurance contracts pursuant to obligatory 

facultative agreements if the contract with the insurer 

contains reinsurance underwriting guidelines, including fur 

reinsurance assumed and ceded: 

(i) a list of re insurers with which automatic 

agreements are in effect; 

(ii) the coverages and amounts or percentages that may 

be reinsured; and 

(iii) commission schedules; 

(b) commit the insurer to participate in insurance or 
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reinsurance syndicates; 

(c) appoint any producer without ensuring that the 

producer is lawfully licensed to transact the type of 

insurance for which the producer is appointed; 

(d) without prior approval of the insurer, pay or 

commit the insurer to pay a claim over a specified amount, 

net of reinsurance, which may not exceed 1% of the insurer's 

policyholder's surplus as of December 31 of the last 

completed calendar year; 

{e) collect any payment from a reinsurer or commit the 

insurer to any claim settlement with a reinsurer without the 

prior approval of the insurer; If prior approval is given, a 

report must be promptly forwarded to the insurer. 

(f) permit its subproducer to serve on the insurer's 

board of directors; 

(g) jointly employ an individual who is employed with 

the insurer; or 

(h) appoint a submanaging general agent. 

NEW SECTION, Section 16. Duties of insurers. (l) The 

insurer must have on file an independent financial 

examination, in a form acceptable to the commissioner, of 

each managing general agent with which it has done business. 

(2) If a managing general agent establishes loss 

reserves, the insurer shall annually obtain the opinion of 

an actuary attesting to the adequacy of loss reserves 
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established for losses incurred and outstanding on business 

produced by the managing general agent •. This is in addition 

to any other required loss reserve certification. 

(3) At least semiannually, the insurer shall conduct an 

onsite review of the underwriting and claims processing 

operations of the managing general agent. 

{4) Binding authority for all reinsurance contracts or 

participation in insurance or reinsurance syndicates rests 

with an officer of the insurer who is not affiliated with 

the managing general agent. 

(5) Within 30 days of entering into or termination of a 

contract with a managing general agent, the insurer shall 

provide the commissioner with written notification of the 

appointment or termination. Notices of appointment of a 

managing general agent must include a statement of duties 

that the applicant is expected to perform on behalf of the 

insurer, the lines of insurance for which the applicant is 

to be authorized to act, and any other information the 

commissioner may request. 

(6) An insurer shall review its books and records each 

quarter to determine if any producer has become a managing 

general agent. If the insurer determines that a producer has 

become a managing general agent, the insurer shall promptly 

notify the producer and the commissioner of the 

determination and the insurer and the producer shall comply 
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with [sections 14 through 18] within 30 days. 

(7) An insurer may not appoint to its board of 

directors an officer, director, employee, subproducer, or 

controlling shareholder of its managing general agent. This 

subsection does not apply to relationships governed by Title 

33, chapter 2, part 11, or [sections 5 through 10]. 

NEW SECTION. Section 17. E><amination authority. The 

acts of the managing general agent are considered to be the 

acts of the insurer on whose behalf it is acting. A managing 

general agent may be examined as if it were the insurer. 

NEW SECTION. Section 18. Penalties and liabilities. 

(1) If, after a hearing conducted in accordance with Title 

33, chapter 1, part 7, the commissioner finds that a person 

has violated any provision of [sections 14 through 18], the 

commissioner may order: 

(a) a penalty in an amount of $5,000 for each separate 

violation; 

(b) revocation or suspension of the producer's license; 

and 

(C} the managing general agent to reimburse the 

insurer, the rehabilitator, or a liquidator of the insurer 

for any losses incurred by the insurer caused by a violation 

of [sections 14 through 18) committed by the managing 

general agent. 

(2) An order of the commissioner pursuant to subsection 
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(l) is subject to judicial review pursuant to 33-1-711. 

(3) This section does not limit the power of the 

commissioner to impose any other penalty provided in this 

title. 

(4) [Sections 14 through 18] do not limit the rights of 

policyholders, claimants, or auditors. 

NEW SECTION. Section 19. Licensure of reinsurance 

intermediaries. ( l) A person, firm, association, or 

corporation may not act as a reinsurance intermediary-broker 

in this state if the reinsurance intermediary-broker 

maintains an office directly, as a member or employee of a 

firm or association, or as an officer, director, or employee 

of a corporation: 

(a) in this state, unless the reinsurance 

intermediary-broker is a licensed producer in this state; or 

(b) in another state, unless the reinsurance 

intermediary-broker is a licensed producer in this state or 

another state that has a law substantially similar to this 

law or unless the reinsurance intermediary-broker is 

licensed in this state as a nonresident reinsurance 

intermediary. 

(2) A person, firm, association, or corporation may not 

act as a reinsurance intermediary-manager: 

(a) for a reinsurer domiciled in this state, unless the 

reinsurance intermediary-manager is a licensed producer in 
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this state; 

(bl in this state, if the reinsurance 

intermediary-manager maintains an office either directly or 

as a member or employee of a firm or association or as an 

officer, director, or employee of a corporation in this 

state, unless the reinsurance intermediary-manager is a 

licensed producer in this state; or 

(c) in another state for a nandomestic insurer, unless 

the reinsurance intermediary-manager is a licensed producer 

in this state or another state that has a law substantially 

similar to this law or unless the person is licensed in this 

state as a nonresident insurance intermediary. 

(3) Subject to subsection (2), the commissioner may 

require a reinsurance intermediary-manager to: 

(a) file a bond in an amount from an insurer acceptable 

to the commissioner for the protection of the reinsurer; and 

(b) maintain a policy on errors and omissions in an 

amount acceptable to the commissioner. 

(4) (a) The commissioner may issue 

intermed.iary license to any person, firm, 

corporation that has complied with the 

[sections 19 through 27). A license issued 

association authorizes all the members 

association and any designated employees 

a reinsurance 

association, or 

requirements of 

to a firm or 

of the firm or 

to act as 

reinsurance intermediaries under the license. All authorized 
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persons must be named in the application and in any 

supplements to the application. A license issued to a 

corporation must authorize all of the officers and any 

designated employees and directors to act as reinsurance 

intermediaries on behalf of the corporation. All authorized 

persons must be named in the application and in any 

supplements to the application. 

(b) If the applicant for a reinsurance intermediary 

license is a nonresident, the applicant, as a condition 

precedent to receiving or holding a license, shall designate 

the commissioner as the agent for service of process in the 

manner provided for by this title for designation of service 

of process upon unauthorized insurers. The applicant shall 

also furnish the commissioner with the name and address of a 

resident of this state upon whom notices or orders of the 

commissioner or process affecting the nonresident 

reinsurance intermediary may be served. The licensee shall 

promptly notify the commissioner in writing of each change 

in its designated agent for service of process, and the 

change may not become effective until acknowledged by the 

commissioner. 

(5) (a) The commissioner may refuse to issue a 

reinsurance intermediary license if, in the commissioner's 

judgment, 

(i) the applicant, a person named on the application, 
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or a member, pcincipal, officer, or director of the 

applicant is not trustworthy; 

(ii) a controlling person of the applicant is not 

trustworthy to act as a reinsurance intermediary; or 

(iii) any of the persons listed in subsection (5)(a)(i) 

or (S)(a)(ii) has given cause for revocation or suspension 

of the license or has failed to comply with any prerequisite 

for the issuance of the license. 

(b) Upon written request, the commissioner shall 

furnish a summary of the basis for refusal to issue a 

license. The docum~nt is privileged and is not subject to 

public disclosure under Title 2, chapter 6, part 1. 

(6) Licensed attorneys of this state, when acting in 

their professional capacity, are exempt from this section. 

NEW SECTION. Section 20. Required contract provisions 

reinsurance intermediary-brokers. Tcansactions between a 

reinsurance intermediary-broker and the insurer it 

represents must be entered into pursuant to a written 

authorization, specifying the responsibilities of each 

party. The authorization _must, at a minimum, contain the 

following provisions: 

(l) The insurer may terminate the reinsurance 

intermediary-broker's authority at any time. 

(2) The reinsurance intermediary-broker shall render to 

the insurer accounts accurately detailing all material 
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transactions, including information necessary to support all 

commissions, charges, and other fees received by or owing to 

the reinsurance intermediary-broker. The reinsurance 

intermediary-broker shall remit all funds due to the insurer 

within 30 days of receipt. 

(3) All funds collected for the insurer 1 s account must 

be held by the reinsurance intermediary-broker in a 

fiduciary capacity in a bank that is a qualified united 

States financial institution. 

(4) The reinsurance intermediary-broker shall comply 

with the requirements of (section 21). 

(5) The reinsurance intermediary-broker shall comply 

with the written standards established by the insurer foe 

the cession or retrocession of all risks. 

(6) The reinsurance intermediary-broker shall disclose 

to the insurer any relationship with any reinsurer ta which 

business will be ceded or retroceded. 

NEW SECTION. Section 21. Books and records 

reinsurance interaediary-brokers. (1) For at least 10 years 

after expiration of each contract of reinsurance transacted 

by the reinsurance intermediary-broker, the reinsurance 

intermediary-broker shall keep a complete record for eac~ 

transaction, showing: 

(a) the 

restrictions, 

type of contract, limits, 

classes or risks, and territory; 
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(b) the period of coverage, including the effective and 

expiration dates, cancellation provisions, and notice 

required for cancellation; 

(c) the reporting and settlement requirements of 

balances; 

(d) the rate used to COIUpute the reinsurance premium; 

(e) the names and addresses of assuming reinsurers; 

(f) the rates of all reinsurance commissions, including 

the commissions on any retrocessions handled 

reinsurance intermediary-broker; 

(g) any related correspondence and memorandums; 

(h) the proof of placement; 

by the 

(i) the details regarding retrocessions handled by the 

reinsurance intermediary-broker, including the identity of 

the party making the retrocession and the percentage of each 

contract assumed or ceded; 

(j) the financial records, including but not limited to 

premium and loss accounts; and 

(k) when the reinsurance intermediary-broker procures a 

reinsurance contract on behalf of a licensed ceding insurer: 

( i) directly from any asswning reinsurer, written 

evidence that the assuming reinsurer has agreed to assume 

the risk; or 

(ii) if placed through a representative of the assuming 

reinsu-rer, other than an employee, written evidence that the 
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reinsurer has delegated binding authority to the 

repre•entative. 

(2) The insurer has access to and may copy and audit 

all accounts and records maintained by the reinsurance 

intermediary-broker that are related to the 

business, in a form usable by the insurer. 

insurer's 

NEW SECTION. Section 22. Duties of insurers utilizing 

the services of a reinsurance interaediary-broker. (1) An 

insurer may not engage the services of any person, firm, 

association, or corporation to act as a reinsurance 

intermediary-broker on its behalf unless the person is 

licensed as required by [section 19]. 

(2) An insurer may not employ an individual who is 

emplo~ed by a reinsurance intermediary-broker with which it 

transacts business unless the reinsurance 

intermediary-broker is under common control with the insurer 

and is subject to the provisions of Title 33, chapter 2, 

part 11. 

(3) The insurer shall annually obtain a copy of 

statements of the financial condition of each ~einsurance 

inter-mediary-broker with which it transacts business. 

NEW SECTION. Section 23. Required contract provisions 

reinsurance interaediary-aanagers. Transactions between a 

reinsurance intermediary-manager and the reinsurer it 

represents in that capacity may only be entered into 
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pursuant to a written contract specifying the 

responsibilities of each party. The contract must be 

approved by the reinsurer's board of directors. At least 30 

days before the reinsurer assumes or cedes business through 

a producer, a true copy of the approved contract must be 

filed with the commissioner for approval. The contract must, 

at a minimum, include the following provisions: 

(1) The reinsurer may terminate the contract for cause 

upon written notice to the reinsurance intermediary-manager. 

The reinsurer may immediately suspend the authority of the 

reinsurance intermediary-manager to assume or cede busines~ 

during the pendency of any dispute regarding the cause for 

termination, 

(2) The reinsurance intermediary-manager shall render 

accounts to the reinsurer accurately detailing all material 

transactions, including information necessary to support all 

commissions, charges, and other fees received by or owed to 

the reinsurance intermediary-manager, and shall remit all 

funds due under the contract to the reinsurer on not less 

than a monthly basis. 

(3) All funds collected for the reinsurer's account 

will be held by the reinsurance intermediary-manager in a 

fiduciary capacity in a bank that is a qualified United 

States financial institution. The reinsurance 

intermediary-manager may not retain more than 3 months 1 
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estimated claims payments and allocated loss adjustment 

expenses. The reinsurance intermediary-manager shall 

maintain a separate bank account for each reinsurer that it 

represents. 

(4) For at least 10 years after expiration of each 

contract of reinsurance transacted by the reinsurance 

intermediary-manager, the reinsurance intermediary-manager 

shall keep a complete record for each transaction shv"· i ng: 

(a) the type of contract, limits, underwriting 

restrictions, classes or risks, and territory; 

(b) the period of coverage, including effective and 

expiration dates, cancellation provisions, notice required 

for cancellation, and disposition of outstanding reserves on 

covered risks; 

(c) the 

balances; 

reporting and settlement requirements of 

(d) the rate used to compute the reinsurance premium; 

(e) the names and addresses of reinsurers; 

(f) the rates of all reinsurance commissions, including 

the commissions on any retrocessions handled 

reinsurance intermediary-manager; 

(g) related correspondence and memorandums; 

(h) proof of placement; 

by the 

(i) details regarding retrocessions handled by the 

reinsurance intermediary-manager, as permitted by I section 
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25), including the identity of persons making the 

retrocessions and the percentage of each contract assumed or 

ceded; 

(j) financial records, including but not limited to 

premium and loss accounts; and 

(k) when the reinsurance intermediary-manager places a 

reinsurance contract on behalf of a ceding insurer: 

(i) directly from any assuming reinsurer, written 

evidence that the assuming reinsurer has agreed to assume 

the risk; or 

(ii) if placed through a representative of the assuming 

reinsurer, other than an employee, written evidence that the 

assuming reinsurer has delegated binding authority to the 

representative. 

(5) The reinsurer will have access to and the right to 

copy all accounts and records maintained by the reinsurance 

intermediary-manager related to its business in a form 

usable by the reinsurer. 

(6) The contract may not be assigned in whole or in 

part by the reinsurance intermediary-manager. 

(7) The reinsurance intermediary-manager shall comply 

with the written underwriting and rating standards 

established by the insurer for the acceptance, rejection, or 

cession of all risks. 

(8) The rates, terms, and purposes of commissions, 
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fees that the reinsurance charges, and other 

intermediary-manager 

set forth. 

may levy against the reinsurer must be 

(9) If the contract permits the reinsurance 

intermediary-manager to settle claims on behalf of the 

reinsurer: 

(a) all claims must be reported to the reinsurer in a 

timely manner; 

(bl a copy of the claim file must be sent to the 

reinsurer at its request or as soon as it becomes known that 

the claim: 

(i) has the potential to exceed the lesser of an amount 

determined by the colltDlissioner or the limit set by the 

reinsurer; 

(ii) involves a coverage dispute; 

(iii) may exceed the reinsurance intermediary-manager's 

claims settlement authority; 

(iv) is open for more than 6 months; or 

(v) is closed by payment of the lesser of an amount set 

by the commissioner or an amount set by the reinsurer; 

(c) all claim files must be the joint property of the 

reinsurer and the reinsurance intermediary-manager. However, 

upon an order of liquidation of the reinsurer, the files 

become the sole property of the reinsurer or its estate. The 

reinsurance intermediary-manager must have reasonable access 
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to and the right to copy the files on a timely basis; 

(d) any settlement authority granted to the reinsurance 

intermediary-manager may be terminated for cause upon the 

reinsurer's written notice to the reinsurance 

intermediary-manager or upon the termination of the 

contract. The reinsurer may suspend the settlement authority 

during the pendency of the dispute regarding the cause of 

termination. 

(10) If the contract provides for a sharing of interim 

profits by the reinsurance intermediary-manager, the interim 

profits may not be paid until: 

(a) 1 year after the end of each underwriting period 

for property business; 

(b) 5 years after the end of each underwriting period 

for casualty business; 

(c) a later period set by the 

specified lines of insurance; and 

commissioner for 

(d) the adequacy of reserves on remaining claims has 

been vecified pursuant to (section 251. 

(11) The reinsurance intermediary-manager shall annually 

provide the reinsucec with a statement of its financial 

condition prepared by an independent certified accountant. 

(12) The reinsurer shall, at least semiannually, conduct 

an onsite review of the undecwriting and claims processing 

operations of the reinsurance intermediary-manager. 
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(13) The reinsurance intermediary-manager shall disclose 

to the reinsurer any relationship it has with any insurer 

prior to ceding or assuming any business with the insurer 

pursuant to the contract. 

(14) Within the scope of its actual or apparent 

authority, the acts of the reinsurance intermediary-manager 

are considered to be the acts of the reinsurer on whose 

behalf it is acting. 

NEW SECTION, Section 24. Prohibited acts~ A 

reinsurance intermediary-manager may not: 

{l) bind retrocessions on behalf of the reinsurer, 

except that the reinsurance intermediary-manager may bind 

facultative retrocessions pursuant to obligatory faculta~ive 

agreements if the contract with the reinsurer contains 

reinsurance underwriting guidelines for cetrocessions. The 

guidelines must include a list of reinsurers with which 

automatic agreements are in effect and, for each reinsurer, 

must include the coverages, amounts of percentages that may 

be reinsured, and commission schedules. 

(2) commit the reinsurer to participate in reinsurance 

syndicates; 

(3) appoint any producer without ensuring that the 

producer is licensed to transact the type of reinsurance for 

which the producer is appointed; 

(4) without prior approval of the reinsurer, pay or 
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commit the reinsurer to pay a claim, net of retrocessions, 

that exceeds the leaser of an amount specified by the 

reinsurer or 11 of the reinsurer's policyholder's surplus as 

of December 31 of the last complete calendar year; 

(5) collect any payment from a party making a 

retrocession, or commit the reinsurer to any claim 

settlement with a party making a retrocession, without prior 

approval of the reinsurer. If prior approval is given, a 

report must be promptly forwarded to the reinsurer. 

(6) jointly employ an individual who is employed by the 

reinsurer unless the reinsurance intermediary-manager is 

under common control with the reinsurer subject to Title 33, 

chapter 2, part 11; 

(7) appoint a subreinsurance intermediary-manager. 

NEW SECTION. Section 25. Duties of reinsurers using 

services of reinsurance inter~iary-aanager. ( 1) A 

reinsurer may not engage the services of any person, firm, 

association, or corporation as a ceinsurance 

intermediary-manager on its behalf unless the person is 

licensed as required by [section 19). 

(2) The reinsurer shall annually obtain a copy of 

statements of the financial condition of each reinsurance 

intermediary-manager that the relnsurer has engaged, 

prepared by an independent certified accountant, in a form 

acceptable to the commissioner. 
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(3) If a reinsurance intermediary-manager establishes 

loss reserves, the reinsurer shall annually obtain the 

opinion of an actuary attesting to the adequacy of loss 

reserves established for losses incurred and outstanding on 

business produced by the reinsurance intermediary-manager. 

The opinion is in addition to any other required loss 

reserve certification. 

(4) Binding authority for all retrocessional contracts 

or participation in reinsurance syndicates must rest with an 

officer of the reinsurer who may not be affiliated with the 

reinsurance intermediary-manager. 

(5) Within 30 days of termination of a contract with a 

reinsurance intermediary-manager, the reinsurer shall 

provide written notification of the termination to the 

commissioner. 

(6) A reinsurer may not appoint to its board of 

directors any officer, director, 

shareholder, or subproducer 

employee, 

of its 

controlling 

reinsurance 

intermediary-manager. This subsection does not apply to 

relationships governed by Title 33, chapter 2, part 11, or, 

if applicable, [sections 19 through 23). 

NEW SECTION. Section 26. baaination authority. (1) A 

reinsurance intermediary is subject to examination by the 

commissioner. The commissioner must have access to all 

books, bank accounts, and records of the reinsurance 
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intermediary in a form usable to the commissioner. 

(2) A reinsurance intermediary-manager may be examined 

as if it were the reinsurer. 

NEW SECTION. Section 27. Penalties and liabilities. 

(1) (a) A reinsurance intermediary, insurer, or reinsurer 

fourid by the commissioner, after a hearing conducted in 

accordance with Title 33, chapter 1, part 7, to be in 

violation of any provision of [sections 19 through 26]: 

(i) shall, for each separate violation, pay a penalty 

in an amount not to exceed $5,000; and 

(ii) is subject to revocation or suspension of its 

license. 

(b) If a violation was committed by the reinsurance 

intermediary, tile reinsurance intermediary shall make 

restitution to the insurer, reinsurer, rehabilitator, or 

liquidator of the insurer or reinsurer for the net losses 

incurred by the insurer or reinsurer attributable to the 

violation. 

12) The order of 

subsection (1) is subject to 

Title 33, chapter l, part 7. 

the commissioner 

judicial review 

pursuant 

pursuant 

to 

to 

(3) This section does not limit the authority of the 

commissioner to impose any other penalties provided in the 

insurance law. 

(4) [Sections 19 through 26) do not limit or restrict 
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the rights of policyholders, claimants, creditors, or other 

third parties or confer any rights upon those persons. 

NEW SECTION. Section 28. Credit allowed domestic 

ceding insurer. (1) Credit for reinsurance is allowed to a 

domestic ceding insurer as either an asset or a deduction 

from liability on account of reinsurance ceded only when the 

reinsurer meets the requirements of subsection (2), (3), 

(4), (5), or (6). If tile requirements of subsection (4) or 

(5) are met, the requirements of subsection (7) must also be 

met. 

(2) Credit must be allowed when the reinsurance is 

ceded to an assuming insurer that is licensed to transact 

insurance or reinsurance in this state. 

(3) Credit must be allowed when the reinsurance is 

ceded to 

reinsurer 

domestic 

an assuming insurer that 

in this state. Credit 

ceding insurer if the 

is accredited as a 

may not be allowed a 

assuming insurer's 

accreditation has been revoked by the commissioner after 

notice and hearing. An accredited reinsurer is one that: 

(a) files with the commissioner evidence of its 

submission to this state's jurisdiction; 

(b) submits to this state's authority to examine 1ts 

books and records; 

(C) is licensed to transact insurance or reinsurance in 

at least one state or, in the case of a United States branch 
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of an alien assuming insurer, is entered through and 

licensed to transact insurance or reinsurance in at least 

one state; 

(d} files annually with the commissioner a copy of its 

annual statement filed with the insurance department of its 

state of domicile and a copy of its most recent audited 

financial statement and either: 

(i) maintains a surplus with regard to policyholders in 

an amount that is not less than $20 million and whose 

accreditation has not been denied by the commissioner within 

90 days of its submission; or 

(ii) maintains a surplus with regard to policyholders in 

an amount less than $20 million and whose accreditation has 

been approved by the commissiou~r. 

(4) (a) Subject to subsection (4)(b), credit must be 

allowed when: 

(i) the reinsurance is ceded to an assuming insurer 

that is domiciled and licensed ln or, 

United States branch of an alien 

entered through a state that employs 

in the case of a 

assuming insurer, is 

standards regarding 

credit for reinsurance substantially similar to those 

applicable under this statute; and 

(ii) the assuming insurer or the United States branch of 

an alien assuming insurer: 

(A) maintains a surplus with regard to policyholders in 
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an amount not less than $20 million; and 

(B) submits to the authority of this state to examine 

its books and records. 

(b) The requirement of subsection (4)(a)(i) does not 

apply to reinsurance ceded and assumed pursuant to pooling 

arrangements among insurers in the same holding company 

system. 

(5) (a) Credit must be allowed when the reinsurance is 

ceded to an assuming insurer that maintains a trust fund in 

a qualified United States financial institution for the 

payment of the valid claims of its United States 

policyholders and ceding insurers and their assigns and 

successors in interest. The assuming insurer shall report 

annually to the commissioner information substantially the 

same as that required to be reported on the NAIC annual 

statement fo"rm by licensed insurers to enable the 

commissioner to determine the sufficiency of the trust fund~ 

(b) (i) In the case of a single assuming insurer, the 

trust must consist of a trusteed account representing the 

assuming insurer's liabilities attributable to business 

written in the United States, and in addition, the assuming 

insurer shall maintain a surplus with the trustee of not 

less than $20 million. 

(ii) In the case of a group of individual unincorporated 

underwriters, the trust must consist of a trusteed account 
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representing the group's liabilities attributable to 

business written in the United States, and in addition, the 

group shall maintain a surplus with the trustee of which 

$100 million must held jointly for the benefit of United 

States ceding insurers of any member of the group. The group 

shall make available to the commissioner an annual 

certification of the solvency of each underwriter by the 

group's domiciliary regulator and its i~dependent public 

accountants. 

(iii) In the case of a group of incorporated insurers 

under common administration; 

(A) the provisions of subsection 15)(b)(iii)(B) apply, 

to the group that: 

(I) complies with the reporting requirements contained 

in subsection (5)(a); 

(II) has continuously transacted an insurance business 

outside the United States for at least 3 years immediately 

prior to making application for accreditation; 

(III) submits to this state 1 s authority to examine its 

books and records and bears the expense of the examination; 

a~ 

(IV) has aggregate policyholders' 

billion: 

surplus of $10 

(B) (I) the trust must be in an amount equal to the 

group's several liabilities attributable to business ceded 
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by United States ceding insurers to any member of the group 

pursuant to reinsurance contracts issued in the name of the 

group; 

(II) the group shall maintain 

trustee of which $100 million is 

a joint surplus with a 

held jointly for the 

benefit of United States ceding insurers of any member of 

the group as additional security for any liabilities; and 

(III) each member of the group shall make available to 

the commissioner an annual certification of the member's 

solvency by the member 1 s domiciliary regulator and its 

independent public accountant. 

{c) The trust must be established in a fotm approved by 

the commissioner. The trust instrument must provide that 

contested claims are valid and enforceable upon the final 

order of any court of competent jurisdiction in the United 

States. The trust must vest legal title to its assets in the 

trustees of the trust for its United States policyholders 

and ceding insurers and their assigns and successors in 

interest. The trust and the assuming insurer are subject to 

examination as determined by the commissioner. The trust 

described in this subsection (c) must remain in effect for 

as long as the assuming insurer has outstanding obligations 

due under the reinsurance agreements subject to the trust. 

(d) No later than February 28 of each year, the 

trustees of the trust shall report to the commi~sioner 1n 
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writing setting forth the balance of the trust and listing 

the trust's investments at the end of the preceding year. 

The trustees shall certify the date of termination of the 

trust, if planned, or certify that the trust may not expire 

prior to the following December 31. 

(6) Credit must be allowed when the reinsurance is 

ceded to an assuming insurer that does not meet the 

requirements of subsection (2), (3), (4), or (5) but only 

with respect to the insurance of risks located in a 

jurisdiction in which the reinsurance is required by 

applicable law or regulation of that jurisdiction. 

(7) (a} If the assuming insurer is not licensed or 

accredited to transact insurance or reinsurance in this 

state, the credit permitted by subsections (4) and (5) may 

not be allowed unless the assuming insurer agrees in the 

reinsurance agreements: 

(i) that in the event of the failure of the assuming 

insurer to perform its obligations under the terms of the 

reinsurance agreement, the assuming insurer, at the request 

of the ceding insurer, will: 

(A) submit to the jurisdiction of any court ot 

competent jurisdiction in any state of the United States; 

(Bl comply with all requirements necessary to give the 

court jurisdiction; and 

(C) abide by the final decision of the court or of any 
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appellate court in the event of an appeal; and 

(ii) to designate the commissioner or a designated 

attorney as its attorney upon whom may be served any lawful 

process in any action, suit, or proceeding instituted by or 

on behalf of the ceding company. 

(b) Subsection (7)(a)(i) is not intended to conflict 

with or override the obligation of the parties to a 

reinsurance agreement to arbitrate their disputes if an 

obligation is created in the agreement. 

NEW SECTION. Section 29. Reduction of liability for 

reinsurance ceded by doaestic insurer to assuming insurer. A 

reduction from liability for the reinsurance ceded by a 

domestic insurer to an assuming insurer not meeting the 

requirements of [section 28) must be allowed in an amount 

not exceeding the liabilities carried by the ceding insurer. 

The reduction must be in the amount of funds held by or on 

behalf of the ceding insurer, including funds held in trust 

for the ceding insurer: 

(1) under a reinsurance contract with the assuming 

insurer as security for the payment of obligations under the 

contract if the security is held in the United States 

subject to withdrawal solely by and under the exclusive 

control of the ceding insurer; or 

(2) in the case of a trust, in a qualified United 

States financial institution. This security may be in the 
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form of: 

(a) cash; 

(b) securities listed by the securities valuation 

office of the NAIC and qualifying as admitted assets; 

(c) clean, irrevocable, unconditional letters of credit 

that are issued or confirmed by a qualified United States 

financial institution no later than December 31 of the year 

for which filing is being made and that are in the 

possession of the ceding company on or before the filing 

date of its annual statement. Letters of credit meeting 

applicable standards of issuer acceptability as of the dates 

of their issuance or confirmation must, notwithstanding the 

issuing or confirming institution's subsequent failure to 

meet applicable standards of issuer acceptability, continue 

to be acceptable as security until their expiration, 

extension, renewal, modification, or amendment, whichever 

occurs first. 

(d) any other form of security acceptable to the 

commissioner. 

NEW SECTION. Section 30. Reinsurance agreeaents 

affected. [Sections 28 and 29) apply to all cessions after 

October 1, 1993, under reinsurance agreements that .have had 

an inception, anniversary, or renewal date on or before 

April 1, 1993. 

NEW SECTION. Section 31. Conduct of examinations 
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['ecords correction of accounts -- appraisals. (l) Upon 

determining that an examination should be conducted, the 

commissioner or the commissioner's designee shall issue an 

examination warrant appointing one or more examiners to 

perform the examination and instructing them as to the scope 

of the examination. In conducting the examination, the 

examiner shall observe the guidelines and procedures set 

forth in the examiners' handbook adopted by the NAIC. The 

commissioner may also employ other guidelines or procedures 

as the commissioner considers appropriate. 

(2) Every company or person from whom information is 

sought and its officers, directors, employees, and agents 

shall provide to the examiners appointed under subsection 

(1) timely, convenient, and free access at all reasonable 

hours at its offices to all books, records, accounts, 

papers, documents, and any or all computer or other 

recordings 

affairs of 

relating to the property, assets, business, and 

the company being examined. The officers, 

directors, employees, and agents of the company or person 

shall facilitate the examination and aid in the examination 

so far as it is in their power to do so. The refusal of any 

company, by its officers, directors, employees, or agents, 

to submit to examination or to comply with any reasonable 

written request of the examiners is grounds for suspension, 

refusal, or nonrenewal of any license or authority held by 
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the company to engage in an insurance or other business 

subject to the commissioner's jurisdiction. A proceeding for 

suspension, revocation, or refusal of any license or 

authority must be conducted pursuant to 33-1-318. 

(3) The commissioner or any examiner has the power to 

issue subpoenas, administer oaths, and examine under oath 

any person concerning any matter pertinent to the 

examination. Upon the failure or refusal of a person to obey 

a subpoena, the commissioner may petition a court of 

competent jurisdiction and, upon proper showing, the court 

may enter an order compelling the witness to appear and 

testify or to produce documentary evidence. Failure to obey 

the court order is punishable as contempt of court. 

14) When making an examination under this part, the 

commissioner may retain attorneys, appraisers, independent 

actuaries, independent certified public accountants, or 

other professionals and specialists as examiners. The cost 

of retaining the personnel must be borne by the company that 

is the subject of the examination. 

(5) This part may not be construed to limit the 

commissioner's authority to terminate or suspend any 

examination in order to pursue other legal or regulatory 

action pursuant to this title. Findings of fact and 

conclusions made pursuant to an examination are prima facie 

evidence in any legal or regulatory action. 
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(6) This part may not be construed to limit the 

commissioner's authority to use and, if appropriate, to make 

public any final or preliminary examination report, any 

examiner or company .workpapers or other documents, or any 

other information discovered or developed during the course 

of any examination in the furtherance of any legal or 

regulatory action that the commissioner may consider 

appropriate. 

NEW SECTION. Section 32. Exaaination reports 

hearings confidentiality publication. (1) All 

examination reports must be composed only of facts appearing 

upon the books, records, or other documents of the company, 

its agents, or other persons examined or as ascertained from 

the testimony of its officers or agents or other persons 

examined concerning its affairs. The report must contain the 

conclusions and recommendations that the examiners find 

reasonably warranted from the facts. 

(2) No later than 60 days following completion of the 

examination, the examiner in charge shall file with the 

department a verified written report of examindtion under 

oath. Upon receipt of the verified report, the department 

shall transmit the report to the company examined, together 

with a notice that gives the company examined a reasonable 

opportunity, but not more than 30 days, to make a written 

submission or rebuttal with respect to any matters contained 
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in the examination report. 

(3) Within 30 days of the end of the period allowed for 

the receipt of written submissions or rebuttals, the 

commissioner shall fully consider and review the report, 

together with any written submissions or rebuttals and any 

relevant portions of the examiner's workpapers and enter an 

order; 

(a) adopting the examination report as filed or with 

modification or corrections. If the examination report 

reveals that the company is operating in violation of any 

law, regulation, or prior order of the commissioner, the 

commissioner may order the company to take any action the 

commissioner considers necessary and appropriate to cure the 

violation. 

(b) rejecting the examination report with directions to 

the examiners to reopen the examination for purposes of 

obtaining additional data, documentation, information, or 

testimony and of refiling pursuant to subsection (2); or 

(c) calling for an investigatory hearing with no less 

than 20 days' notice to the company for purposes of 

obtaining additional data, documentation, information, and 

testimony. 

(4) (a) All orders entered pursuant to subsection 

{3)(a) must be accompanied by findings and conclusions 

resulting from the commissioner's consideration and review 
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of the examination report, relevant examiner workpapers, and 

any written submissions or rebuttals. An order must be 

considered a final administrative decision and may be 

appealed pursuant to Title 33, chapter 1, part 7, and must 

be served upon the company by certified mail, together with 

a copy of the adopted examination report. Within 30 days of 

the issuance of the adopted report, the company shall file 

affidavits executed by each of its directors stating under 

oath that they have received a copy of the adopted report 

and related orders. 

(b) (i) A hearing conducted under subsection (3)(c) by 

the commissioner or an authorized representative must be 

conducted as a nonadversarial, confidential, investigatory 

proceeding as necessary for the resolution of any 

inconsistencies, discrepancies, or disputed issues apparent 

upon the face of the filed examination report or [aised by 

or as a result of the commissioner's review of relevant 

workpapers or by the written submission or rebuttal of the 

company. Within 20 days of the conclusion of the hearing, 

the commissioner shall enter an order pursuant to subsection 

(3)(a). 

(ii} The commissioner may not appoint an examiner as an 

authorized representative to conduct the hearing. The 

hearing must proceed expeditiously with discovery by the 

company limited to the examiner 1 s workpapers that tend to 
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substantiate any assertions set forth in any wcitten 

submission or rebuttal. The commissioner or the 

commissioner 1 s representative may issue subpoenas for the 

attendance of any witnesses or the production of any 

documents considered relevant to the investigation, whether 

under the control of the department, the company, or other 

persons. The documents produced must be included in the 

record, and testimony taken by the commissioner or the 

collllllissioner's representative must be under oath and 

preserved for the record~ This section does not require the 

department to disclose any information or records that would 

indicate or show the existence or content of any 

investigation or activity of a criminal justice agency. 

(iii) The hearing must proceed with the commissione[ or 

the commissioner's representative posing questions to the 

persons subpoenaed. The company and the department may 

present testimony relevant to the investigation. 

Cross-examination must be conducted only by the commissioner 

or the commissioner's representative. The company and the 

department must be permitted to make closing.statements and 

may be represented by counsel of their choice. 

(5) (a) Upon the adoption of the examination report 

under subsection (3)(a), the commissioner shall continue to 

hold the content of the examination report as private and 

confidential information for a period of 30 days except to 
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the extent provided in subsection (2). After 30 days, the 

commissioner may open the report for public inspection as 

long as a court of competent jurisdiction has not stayed its 

publication. 

(b) This title does not prevent and may not be 

construed as prohibiting the commissioner from disclosing 

the content of an examination report or preliminary 

examination report, the results of an examination, or any 

matter relating to a report or results to the insurance 

department of this state or of any other state or country, 

to law enforcement officials of this state or of any other 

state, or to an agency of the federal government at any time 

as long as the agency or office receiving the report or 

matters relating to the report agrees in writing to hold it 

confidential and in a manner consistent with this part. 

(c) If the COllllllissioner determines that regulatory 

action is appropriate as a result of any examination, the 

commissioner may initiate any proceedings or actions as 

provided by law. 

(6) All working papers, recorded information, 

documents, and copies produced by, obtained by, or disclosed 

to the commissioner or any other person in the course of an 

examination made under this part must be given confidential 

treatment, are not subject to subpoena, and may not be made 

public by the commissioner or any other person, except to 

-56- SB 430 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0~30/02 

the extent provided in subsection (5). Access may also be 

granted to the NAIC. The persons given access shall agree in 

writing, prior to receiving the information, to treat the 

information in the confidential manner required by this 

section unless the prior written consent of the company to 

which it pertains has been obtained. 

NEW SECTION. Section 33. Conflict of interest. (1) An 

examiner may not be appointed by the commissioner if the 

examiner, either directly or indirectly, has a conflict of 

interest with, is affiliated with the management of, or owns 

a pecuniary interest in any person subject to examination 

under this part. This section may not be construed to 

automatically preclude an examiner from being: 

(a) a policyholder or claimant under an insurance 

policy, 

(b) a grantor of a mortgage or similar instrument on 

the examiner's residence to a regulated entity if done under 

customary terms and in the ordinary course of business; 

(c) an investment owner in shares of regulated 

diversified investment companies; or 

(d) a settlor or beneficiary of a blind trust into 

which any otherwise impermissible holdings have been placed. 

(2) Notwithstanding the requirements of this section, 

the commissioner may retain from time to time, on an 

individual basis, qualified actuaries, certified public 
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accountants, or other individuals who are independently 

practicing their professions, even though the persons may 

from time to time be similarly employed or retained by 

persons subject to examination under this part. 

NEW SECTION. Section 34. 'l'a><ation of purchasing group. 

Premium taxes and taxes on premiums paid for coverage of 

risks resident or located in this state by a purchasing 

group or any members of the purchasing group must be: 

(l) imposed at the same rate and subject to the same 

interest, fines, and penalties as those applicable to 

premium taxes and taxes on premiums paid to surplus lines 

insurers and authorized insurers, pursuant to 33-2-311 and 

33-2-705, respectively, and 

(2) paid by the authorized or surplus lines insurers 

and, if not paid by them, paid by the insurance producer for 

the purchasing group and, if not paid by the insurance 

producer, paid by the purchasing group and, if not paid by 

the purchasing group, paid by each of its members. 

NEW SECTION. Section 35. Condition on release f<om 

delinquency proceedings. An insurer that is subject to any 

delinquency proceeding, whether formal, informal, 

administrative, or judicial, may not: 

(1) be released from the proceeding, unless the 

proceeding is converted to a judicial rehabilitation or 

liquidation proceeding; 
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(2) be permitted to solicit or accept new business or 

request or accept the restoration of any suspended or 

revoked license or certificate of authority: 

(3) be returned to the control of its shareholders or 

private management; or 

(4) have any of its assets returned to the control of 

its shareholders or private management until all payments of 

or on account of the insurer's contractual obligations by 

all guaranty associations, along with all expenses of the 

guaranty associations and interest on all payments and 

expenses, have been repaid to the guaranty associations or a 

plan of repayment by the insurer has been approved by the 

guaranty association. 

NEl!f SECTION, Section 36. Indeanification of 

rebabi1itator, liquidator, and eaployees -- persons covered. 

(1) The persons entitled to protection under (sections 37 

and 38] are: 

(a) all rehabilitators and liquidators responsible for 

the conduct of a delinquency proceeding under Title 33, 

chapter 2, including present and former rehabilitators and 

liquidators; and 

(b) the employees 

liquidatO<'s, incl·udiAg 

deputies and assistant 

of the rehabilitators and 

all present and former special 

special deputies appointed by the 

commie■ ¼c:mer, and all persons -whom the commissioner, special 
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deputies, or assistant special deputies have employed to 

assist in a delinquency proceeding under Title 33, chapter 

2, 

(2) Attorneys, accountants, auditors, and other 

professional persons or firms, who are retained by the 

rehabilitator or liquidator as independent contractors, and 

their employees are not considered employees of the 

rehabilitator or liquidator for purposes of any cause of 

action initiated by the rehabilitator or liquidator against 

the independent contractor in the name of the rehabilitation 

or liquidation estate. 

NEW SECTION, Section 37. Indeanification of 

rehabilitator, liquidator, and employees. (1) If any legal 

action is commenced against the rehabilitator or liquidator 

or any employee of the rehabilitator or liquidator, whether 

against the rehabilitator, liquidator, or employee 

personally or in an 

damage, property 

official capacity, alleging property 

loss, personal injury, or other civil 

liability caused by or resulting from any alleged act, 

error, or omission of the rehabilitator, liquidator, or 

employee arising out of or by reason of duties or 

employment, the rehabilitator, liquidator, or employee is 

indemnified from the assets of the insurer for all expenses, 

attorney fees, judgments, settlements, decrees, surety bond 

premiums, or amounts due and owing or paid in satisfaction 
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of or incurred in the defense of the legal action unless it 

is determined upon a final adjudication on the merits that 

the alleged act, error, or omission of the rehabilitator, 

liquidator, or employee that gave rise to the claim did not 

arise out of or by reason of the rehabilitator's, 

liquidator's, or employee's duties or employment or was 

caused by intentional or willful and wanton misconduct. 

(2) Attorney fees and related expenses incurred in 

defending a legal action for which indemnity is available 

under this section must be paid from the assets of the 

insurer, as the expenses are incurred and in advance of the 

final disposition of the action, upon receipt of an 

undertaking by or on behalf of the rehabilitator, 

liquidator, or employee to repay the attorney fees and 

expenses. If, upon a final adjudication on the merits, it is 

determined that the rehabilitator, liquidator, or employee 

is not entitled to indemnity under this section, the payment 

must be made from the undertaking. 

(3) An indemnification for expenses, attorney fees, 

judgments, settlements, decrees, surety bond premiums, or 

other amounts paid or to be paid from the insurer's assets 

pursuant to this section are an administrative expense of 

the insurer. 

(4) If actual or threatened litigation against a 

rehabilitator, liquidator, or employee for which indemnity 
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may be available under this section occurs, a reasonable 

amount of funds that in the judgment of the commissioner may 

be needed to provide indemnity must be segregated and 

reserved from the assets of the insurer as security for the 

payment of indemnity until all applicable statutes of 

limitation have run, all actual or threatened actions 

against the rehabilitator, liquidator, or employee have been 

completely and finally resolved, and all obligations of the 

insurer and the commissioner under this section have been 

satisfied. 

(5) In lieu of segregation and reservation of funds, 

the commissioner may obtain a surety bond or make other 

arrangements that will enable the commissioner to fully 

secure the payment of all obligations under this section. 

NEW SECTION. Section 38. Settlement of actions against 

rehabilitator, liquidator, and eaployees -- cou~t approval 

applicability. (l) If any legal action against an 

employee for which 

section is settled 

merits, the insurer 

may be available under this 

final adjudication on the 

indemnity 

prior to 

shall pay the settlement amount on 

behalf of the employee or indemnify the employee for the 

settlement amount unless the commissioner determines: 

(a) that the claim did not arise out of or by reason of 

the employee's duties or employment; or 

(b) that the claim was caused by the intentional or 
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willful and wanton misconduct of the employee. 

(2) In a legal action in which the rehabilitator or 

liquidator is a defendant, that portion of any settlement 

relating to the alleged act, error, or omission of the 

rehabilitator or liquidator 

the court before which the 

pending. The court may not 

settlement if it determines: 

is subject to the approval of 

delinquency proceeding is 

approve that portion of the 

(a) that the claim did not arise out of or by reason of 

the rehabilitator's or liquidator's duties or employment; or 

(b) that the claim was caused by the intentional or 

willful and wanton misconduct of the rehabilitator or 

liquidator. 

(3) This section may 

rehabilitator, liquidator, 

not be construed to deprive the 

or employee of immunity, 

indeanity, benefit of law, right, or defense available under 

any provision of law, including, without limitation, the 

provisions of Title 2, chapter 9. 

(4) (a) A legal action does not lie against the 

rehabilitator, liquidator, or employee based in whole or in 

part on any alleged act, error, -or ,omission that took place 

prior to OCtober 1, 1993, unless suit is filed and valid 

service of process is obtained by October l, 1994. 

(bl •Subsections (1) throu.;ih (3) apply to any suit that 

is pending on or filed after October l, 1993, without regard 
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to when the alleged act, error, or omission took place. 

Section 39. Section 33-1-401, MCA, is amended to read: 

•3]-1-401. Exaaination 

commissioner shall examine 

of 

the 

insurers .. 

affairs, 

( l) The 

transactions, 

accounts, records, and asaets of each authorized insurer as 

often as he-dee•• the commissioner considers advisable. He 

The commissioner shall se examine each deaestie authorized 

insurer not less frequently than every 3 i years. 

Bx-ina~i-an-ef-an--e¼¼en--¼naurer--aay--be--¼im¼ted--te--¼ts 

insaranee--trsnsaetiens--end--affair■--in-the-enited-States. 

Bxall.¼ftat¼on--of--a--reeipreeai--¼nsttrer--may--a¼ao---inei~8e 

e•-¼ftat¼on---ef---iea---attorney-¼n-faet---insofar--aa--tfte 

trensaetiena-ef-the-stterney-in-faet-re¼ate-te-the-insarer. 

( 2) The coaaissioner shall in like manner -examine each 

insurer applying for an initial certificate of authority to 

do business in this state. 

(3) In lieu of making his-own.!.!! examination under this 

part of any foreign or alien insurer licensed in this state, 

the commissioner .,.y7-in-,his-diaeretien7 accept a--fa¼¼ !E. 

examination report ef--tne--¼ast--reeent--eaam¼ftation-or-a 

!or-ei:gn-er--e¼~en--inaarer7--ee-rt¼f¼ed--to on the company 

prepared by the insurance saper•i■ory-offieiei department of 

anether for the company's state7-territor77-eu-eawea¼th7-er 

dietriet of the---Snited--Stete■ domicile or port-of-entry 

state u.11~il January 1 1 1994. After January 1, 1994 1 the 

-64- SB 430 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0430/02 

reports may only be accepted if: 

(a) the insurance department was at the time of the 

examination accredited under the national association of 

insurance commissioners' financial regul_atiq_p. st;~ndards and 

accreditation program; or 

(b) the examination is performed under the supervision 

of an accredited state insurance department or with the 

participation of one or more examiners who are employed by 

such an accredited state insurance department and who, after 

a review of the examination work papers and report, state 

under oath that the examination was performed in a manner 

consistent with the standards and procedures required by 

their insurance department. 

(4) For purposes of completing an examination of any 

company under this part, the commissioner may examine or 

investigate any person or the business of any person, in so 

far as the examination or investigation is, in the sole 

discretion of the commissioner, necessary or material to the 

examination of the companye• 

Section 40. Section 33-2-501, MCA, is amended to read: 

"33-2-501. Assets allowed. In any determination of the 

financial condition of an insurer, there shs¼¼ must be 

allowed as assets only atteh assets as that are owned by the 

insurer and wh¼eh that consist of: 

(1) cash in the possession of the insurer or in transit 
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under its control and including the true balance of any 

deposit in a solvent bank or trust company; 

(2) investments, securities, properties, and loans 

acquired or held in accordance with this code and in 

connection therewith the following items; 

(a) interest due or accrued on any bond or evidence of 

indebtedness which is not in default and which is not valued 

on a basis including accrued interest: 

(b) declared and unpaid dividends on stock and shares 

unless stteh the amount has otherwise been allowed as an 

asset; 

(c) interest due or accrued upon a collateral loan in 

an amount not to exceed 1 year's interest thereon on the 

loan; 

(d) interest due or accrued on deposits in solvent 

banks and trust companies and interest due or accrued on 

other assets, if stteh the interest is in the judgment of the 

commissioner a collectible asset; 

(e) interest due or accrued on a mortgage loan in an 

amount not exceeding in any event the amount, if any, of the 

excess of the value of the property less delinquent taxes 

thereon on the property over the unpaid principal. fn-no 

eyent-sh8¼¼-¼nterest Interest accrued for a period in excess 

of 18 months may not be allowed as an asset. 

(f) rent due or accrued on real property if stteh the 
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rent is not in arrears for more than 3 months and rent more 

than 3 months in arrears if the payment of sueh the rent he 

is adequately secured by property held in the name of the 

tenant and conveyed to the insurer as collateral; 

(g) the unaccrued portion of taxes paid prior to the 

due date on real property; 

(3) premium notes, policy loans, and other policy 

assets and liens on policies and certificates of life 

insurance 

thereon, 

and 

in an 

annuity contracts and accrued interest 

amount not exceeding the legal reserve and 

other policy liabilities carried on each individual policy; 

(4) the net amount of uncollected and deferred premiums 

and annuity considerations in the case of a life insurer; 

(5) premiums in the course of collection, other than 

for life insurance, not more than 3 months past due, less 

commissions payable Cftereon on the premiums. The £eregoing 

limitation aha¼¼ in this subsection does not apply to 

premiums payable directly or indirectly by the United States 

government or by any of its instrumentalities. 

(6) installment premiums other than life insurance 

premiWDs to the eztent of the unearned premium reserve 

carried on the policy to which premiums apply; 

(7) notes ai:>d like written obligations not past due, 

taken for premiwas other than life insurance premiums, on 

policies permitte4 to be issued on sueh that basis, to the 
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extent of the unearned premium reserves carried thereon on 

the policies; 

(8) the full amount of reinsurance recoverable by a 

ceding insurer from a solvent reinsurer and which 

reinsurance ·is authorized under 33-i-ii85 chapter 2, part 

12; 

(9) amounts receivable by an assuming insurer 

representing funds withheld by a solvent ceding insurer 

under a reinsurance treaty; 

(10) deposits or equities recoverable from underwriting 

associations, syndicates, and reinsurance funds or from any 

suspended banking institution, to the extent deemed 

considered by the commissioner available for the payment of 

losses and claims and at values to be determined by him the 

commissioner; 

(11) electronic data processing equipment if the cost of 

saeh the equipment is at least $100,000, which cost shall 

must be amortized in full over a period of not to exceed 10 

calendar years. However, with regard to life insurers, sueh 

the equipment shall must be allowed as an asset if the cost 

of aaeh the equipment is at least $25,000, which cost shall 

~ be amortized in full over a period of not to exceed 5 

calendar years, and tbe amount of stteh the asset allowed may 

not exceed 11 of the total of the other allowable assets of 

the insurer. 
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(12) all assets, whether or not consistent with the 

provisions of this section, as may be allowed pursuant to 

the annual statement form approved by the commissioner for 

the kinds of insurance to be reported upon ~herein in the 

annual statement; 

(13) other assets, not inconsistent with the provisions 

of this section, deemed considered by the commissioner to be 

available for the payment of losses and claims, at values to 

be determined by h¼m the commissioner~ 11 

Section 41. Section 33-2-532, MCA, is amended to read: 

"33-2-532. Valuation of bonds. (l) (a) All bonds or 

other evidences of debt having a fixed term and rate of 

interest held by an insurer may, if amply secured and not in 

default as to principal or interest, be valued as follows: 

(i) if purchased at par, at the par value; 

(ii) if purchased above or below par, on the basis of 

the purchase price adjusted so-as to bring the value to par 

at maturity and so-aa to yield in the meantime the effective 

rate of interest at which the purchase was made, or~ in lieu 

of atteh this method, according to saeh an accepted method of 

valuation as is approved by the commissioner~ rule. 

(b) Purchase price shal¼-in-no-ease may not be taken at 

a higher figure than the actual market value at the time of 

purchase, plus actual brokerage, transfer, postage, or 

express charges paid in the acquisition of Stteh the 
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securities. 

(c) Unless otherwise provided by valuation established 

or approved by the commissioner, ne-stteh ~ security sha¼¼ 

may not be carried at above the call price for the entire 

issue during any period within which the security may be so 

called. 

(2) The commissioner shall-have has full discretion in 

determining the method of calculating values according to 

the rules set forth in this section." 

Section 42. Section 33-2-533, MCA, is amended to read: 

"33-2-533. Valuation of other securities. ( 1) 

Securities, other than those referred to in 33-2-532, held 

by an insurer sha¼¼ must be valued, in the discretion of the 

commissioner, at their market value, at their appraised 

value, or at prices determined by him the commissioner as 

representing their fair market value as established by rule. 

(2) Preferred or guaranteed stocks or shares while 

paying full dividends may be carried at a fixed value in 

lieu of market value, at the discretion of the commissioner 

and in accordance with sueh the method of computation as-he 

that the _com.missi_Qner may approve." 

Section 43. Section 33-2-701, MCA, is amended to read: 

•33-2-101. Annual statement -- revocation or fine for 

failure to file -- penalty for perjury. (l) Each authorized 

insurer shall annually on or before March 1 file with the 
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commissioner a full and true statement of its financial 

condition, transactions, and affairs as of the December 31 

preceding. The statement she¼¼!!!!!!.!_ be in stteh the general 

form and context as is required or not disapproved by the 

commissioner, as i& in current use for similar reports to 

states in general with respect to the type of insurer and 

kinds of insurance to be reported upon, and as supplemented 

for additional information required by the commissioner. THE 

STATEMENT MUST BE COMPLETED IN ACCORDANCE WITH THE ANNUAL 

STATEMENT INSTRUCTIONS AND THE ACCOUNTING PRACTICES AND 

PROCEDURES MANUAL OF THE NATIONAL ASSOCIATION OF INSURANCE 

COHMISSIONERS. THE STATEMENT MUST BE ACCOMPANIED BY AN 

ACTUARIAL OPINION ATTESTING TO THE ADEQUACY OF THE INSURER'S 

RESERVES. The stateaent she¼¼ must be verified by the oath 

of the insurer's president or vice-president and secretary 

or, if a reciprocal insurer, by the oath of the 

attorney-in-fact or its like officers if a corporation. The 

cOJ111Dissioner may7-¼n-h¼e--d¼aere~ioft7 waive any--sneft the 

verification under oath. 

(2) The statement of an alien insurer shall must relate 

only to its transactions and affairs in the United States 

unless the comnissioner requires otherwise. If the 

COIIIBissioner requires a statement as to an alien insurer's 

affairs throughout the world, the insurer shall file stteh 

~ statement with the c011111issioner as soo.n as reasonably 
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possible. The statement ■hai¼ !!!!!!.!_ be verified by the 

insurer's United States manager or other ~uth9rized officer 

dtt¼y-a~~herized. 

13) The commissioner may refuse to accept the fee for 

continuance of the insurer's certificate of authority, as 

provided in 33-2-117, or may ¼n-h¼m--d¼screeion suspend or 

revoke the certificate of authority of any insurer failing 

to file its annual statement when due£!_ within an extension 

of time that the commissioner may grant. 

(4) Any director, officer or insurance producer, or 

employee of any company who subscribes to, makes, or concurs 

in making or publishing any annual statement or any other 

statement required by law knowing the same to contain any 

material statement which is false shall be punished by a 

fine of not more than $1,000. 

(5) At time of filing, the insurer shall pay to the 

commissioner the fee for filing its statement as prescribed 

in 33-2-708, 

(6) The commissioner may impose a fine not to exceed 

$100 a day for each day after March 1 that an insurer fails 

to file the annual statement referred to in subsection (l). 

Sa:eh ~ fine may not eJ1:ceed a maximum of $1,00.0." 

Section 44. Section 33-2-708, MCA, is a111ended to read: 

•33-2-108. Fees and licenses. (1) Except as provided in 

33-17-212(2), the c011111issioner shall collect in advance and 
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the persons served shall pay to the commissioner 

fallowing fees: 

the 

(a) certificates of authority: 

(i) for filing applications for original certificates 

of authority, articles of incocpo_ration (except original 

articles of incorporation of domestic insurers as provided 

in subsection (l)(b)) and other charter documents, bylaws, 

financial statement, examination report, power of attorney 

to the commissioner, and all other documents and filings 

required in connection with the application and for issuance 

of an original certificate of authority, if issued: 

(A) domestic insurers $ 600.00 

(B) foreign insurers .......................... 600.00 

(ii) annual continuation of certificate of authority 

600.00 

(iii) reinstatement of certificate of authority 

(iv) amendment of certificate of authority ...•. 

25.00 

50.00 

(b) articles of incorporation: 

(i) filing original articles of incorporation of a 

domestic insurer, exclusive of fees required to be paid by 

the corporation to the secretary of state.......... 20.00 

(ii) filing amendment of articles of incorporation, 

domestic and foreign insurers, exclusive of fees required to 

be paid to the secretary of state by a domestic corporation 
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.................................................... 25.00 

(C) filing 

required 

bylaws or amendment to bylaws where 

10.00 

(d) filing annual statement of insurer, other than as 

part of application for original certificate of authority 

.................................................... 25.00 

(e) insurance producer's license: 

(i) application for original license, including 

issuance of license, if issued ...•...•.••••........ 15.00 

(ii) appointment of insurance producer, each insurer 

10.00 

(iii) temporary license . .. . . .. . .. . . ... . . . .. . . . . 15.00 

(iv} amendment of license (excluding additions to 

license} or reissuance of master license ..••....... 

(f) nonresident insurance producer's license: 

15.00 

(i) application for original license, including 

issuance of license, if issued .••...••••..•••....•• 100.00 

(ii) appointment of insurance producer, each insurer 

10.00 

(iii) annual renewal of license................ 10.00 

(iv) amendment of license (excluding additions to 

license) or reissuance of master license 15.00 

(g) examination, if administered by the commissioner, 

for license as insurance producer, each examination 

15.00 
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(h) surplus lines insurance producer license: 

(i) application for original license and for issuance 

of license, if issued ............................. . 

(ii) annual renewal of license 

{i) adjuster's license: 

50.00 

50.00 

{i) application for original license and for issuance 

of license, if issued 

(ii) annual renewal of license 

15.00 

15.00 

(j) insurance vending machine license, each machine, 

each year ............•.•...................•....... 10.00 

lk) commissioner's certificate under seal (except when 

on certificates of authority or licenses) .••....... 10.00 

(1) copies of documents on file in the commissioner's 

office, per page •••• , • , ................. , ...•...... .50 

(m) policy forms: 

(i) filing each policy form................... 25.00 

(ii) filing each application, rider, endorsement, 

amendment, insert page, schedule of rates, and clarification 

of risks ..................................•..... , , . 10.00 

(iii) maxiaum charge if policy and all forms submitted 

at one time or resubmitted for approval within 180 days 

100.00 

(n) applications for approval of prelicensing education 

COUISeB: 

( i) reviewing initial application 150.00 
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(ii) periodic review 50.00 

(2) The commissioner shall establish by rule an annual 

accreditation fee to be paid by each domestic and foreign 

insurer when it submits a fee for annual continuation of its 

certificate of authority. 

tit(3) (a) ~he Except as provided in subsection (J)(b), 

the commissioner shall promptly deposit with the state 

treasurer to the credit of the general fund of this state 

all fines and penalties, those amounts received pursuant to 

33-2-311, 33-2-705, and 33-2-706, and any fees and 

examination and miscellaneous charges that are collected by 

him the coanissloner pursuant to Title 33 and the rules 

adopted under Title 33. 

(b) The accreditation fee required by subsection (2) 

must be turned over promptly to the state treasurer who 

shall deposit the money in the state special revenue fund to 

the credit of the commissioner's office. The accreditation 

fee funds must be used only to pay the expenses of the 

commissioner's office in discharging~ THE administrative 

and regulatory duties THAT ARE REQUIRED TO MEET THE MINIMUM 

FINANCIAL REGULATORY STANDARDS ESTABLISHED BY THE NATIONAL 

ASSOCIATION OF INSURANCE COHMISSIONERS, subject to the 

applicable laws relating to the appropriation of state funds 

and to the dep0sit and expenditure of money. The 

comission~r is responsible for the proper expenditure of 
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the accreditation mg_ney. 

Htill All fees are considered fully earned when 

received. In the event of overpayment, only those amounts in 

excess of $10 will be refunded." 

Section 45. section 33-2-1111, MCA, is amended to read: 

•33-2-1111. Registration of insurers -- requisites 

teraination. (1) Every insurer which is authorized to do 

business in this state and which is a member of an insurance 

holding company system shall register with the commissioner, 

except a foreign insurer subject to disclosure requirements 

and standards adopted by statute or regulation in the 

jurisdiction of its domicile which are substantially similar 

to those contained in this section. Any insurer which is 

subject to registration under this section shall register 

within 68-days-after-aaiy-i,--i9TiT--or 15 days after it 

becomes subject to registration7 -wh¼ehever-is-¼a~er, unless 

the commissioner for good cause shown extends the time for 

registration, and then within s~eh the extended timea The 

commissioner may require any authorized insurer which is a 

member of a holding company system which is not subject to 

registration under this section to furnish a copy of the 

registration statement or other information filed by ~tteft 

the insurance company with the insurance regulatory 

authority of domiciliary jurisdiction, 

(2) Every insurer subject to registration shall file 
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with the commissioner, on or before April 30 each year, a 

registration statement on a form provided by the 

commissioner, which must contain current information about: 

(a) the capital structure, general financial condition, 

ownership, and management of the insurer and any person 

controlling the insurer; 

(b) the identity of every member of the insurance 

holding company systemr 

(c) the following agreements in force, relationships 

subsisting, and transactions currently outstanding between 

saeh the insurer and its affiliates; 

(i) loans, other investments. or purchases, sales, or 

exchanges of securities of the affiliates by the insurer or 

of the insurer by its affiliates; 

(ii) purchases, sales, or exchanges of assets; 

(iii) transactions not in the ordinary 

business; 

course of 

(iv) guaranties or undertakings for the benefit of an 

affiliate which result in an actual contingent exposure of 

the insurer's assets to liability, other than insurance 

contracts entered into in the ordinary course of the 

insurer's business; 

(v) all management and service contracts and all 

cost-sharing arrangements, other than cost allocation 

arrangements based upon generally accepted accounting 
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principles; 

(vi) reinsurance agreements covering all or 

substantially all of one or more lines of insurance of the 

ceding company; 

(vii) dividends and other distributions to shareholders; 

and 

(viii) conaolidated tax allocation agreements; 

(d} any pledge of the insurer's stock, including stock 

of a subsidiary or controlling affiliate for a loan made to 

a member of the insurance holding company system; 

(eJ all matters concerning transactions between 

registered insurers and any affiliates as may be included 

from time to time in any registration forms adopted or 

approved by the c01B1Dissioner, 

(3) A registration statement must contain a summary 

outlining each item in the current registration statement 

that represents a change from the prior registration 

statement. 

(4} He-¼n£erma:~ion Information need not be disclosed on 

the registration statement filed pursuant to subsection (2) 

if stteh the information is not ,material for the purposes of 

this section. Unless the commissioner by rule or order 

provides otherwi-ae, sales, purchas.es, eJ(Changes, loans or 

extensions of credit, or investments involving 1/2 of 1\ or 

less of an insurer's admitted assets as of December 31 next 
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preceding IUIY ~ not be-deemed material for purposes of 

this section. 

(5) A person within an insurance holding company system 

subject to registration shall provide complete and accurate 

information to an insurer if the information is reasonably 

necessary to enable the insurer to comply with Title 33, 

chapter 2, part 11. 

(6) Each registered insurer shall keep current the 

information required to be disclosed in its registration 

statement by reporting all material changes or additions on 

amendment forms provided by the commissioner within 15 days 

after the end of the month in which it learns of each s~eh 

change or addition. Bzeept-aa-p.-e•ided-in-33-:-¼¼¼4,~eaeh 

registered-¼ns~rer-sha¼¼--repc,rt--a¼i--d¼•*dends--and--ether 

distr¼b~~¼ens---to---sharehe¼ders--w¼thin--~--bnsiness--days 

fe¼¼ew¼n9-the-dee¼aratien-thereef, 

(7) The commissioner shall terminate the registration 

of any insurer which demonstrates that it no longer is a 

member of an insurance holding company system. 

(B) The commissioner may require or allow two or more 

affiliated insurers subject to registration hereunder under 

this section to file a consolidated registration statement 

or consolidated reports amending their consolidated 

registration statement or their individual registration 

statements. 
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(9) The commissioner may allow an insurer which is 

authorized to do business in this state and which is part of 

an insurance holding company system to register on behalf of 

any affiliated insurer which is required to register under 

subsection (1) and to file all information and material 

required to be filed under this section." 

Section 46. 

"33-2-1114. 

Section 33-2-1114, MCA, is amended to cead: 

Dividends and other distributions 

commissioner approval. (1) An insurer subject to 

registration under 33-2-1111 and 33-2-1112 may not pay any 

extraordinary dividend or make any other extraordinary 

distribution to its shareholders until 30 days aftec the 

commissioner has received notice of the declaration thereof 

of the dividend or distribution and has not within stteh the 

period disapproved sceh the payment or the commissioner 

aha¼¼--ha•e has approved atteh payment within aaeh the 30-day 

period. 

(2) For purposes of this section, an extraordinary 

dividend or distribution 

distribution of cash or other 

includes any 

property whose 

dividend or 

fair market 

value together with that of other dividends or distributions 

made within the preceding 12 months exceeds 10\ of aaeh the 

insurer•s surplus as regards policyholders as of December 31 

next preceding, but shs¼¼ ~ not include pro rata 

distributions of any class of the insurer's own securities, 
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(3) Notwithstanding any other provision of law, an 

insurer may declare an extraordinary dividend or 

distribution which is conditional upon the commissioner's 

approval ~ftereer, and sneh-a the declaration shai¼ ~ not 

confer ne rights upon shareholders until the commissioner 

has approved the payment of aaeh the dividend or 

distribution or the commissioner has not disapproved sueh 

the payment within the 30-day period referred to abeve in 

subsection ill· 

(4) An insurer subject to subsection (1) may not pay 

any other dividend or make any other distribution to its 

shareholders unless the insurer has notified the 

commissioner of the payment 15 days prior to the payment 

date. The notice must be kept confidential until the payment 

date of the dividend. The commissioner may order that a 

dividend not be paid if the commissioner finds that the 

insurer's surplus as regards policyholders, following the 

payment to shareholders, would be inadequate or could lead 

the insurer to a hazardous financial condition." 

Section 47. Section 33-2-1115, MCA, is amended to read: 

"33-2-1115. El<aaination. (1) Sab;eet-to-the-¼imitstie~ 

contained-¼n-this-eee~¼on-aftd-in In addition to the powers 

which the commissioner has under chapter l, part 4, relating 

to the examination of insurers, the commissioner ehal¼ also 

haYe has the power to order any insurer registered under 
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JJ-2-1111 to produce saeh the records, books, or other 

information papers in the poaaesaion of the insurer or its 

affiliates as ahe¼¼--be !.!.!. necessary to ascertain the 

financial condition or legality of conduct of stteh the 

insurer. ¼n--the--eTent-eneh If the insurer fails to comply 

with sueh the order, the commissioner shal¼-hav~--the--pewer 

to !2l'. examine stteh the affiliates to obtain sceh the 

information. 

(2) ~he-eoam¼ss¼oner-sha¼¼--e•ere¼se--h¼s--pewer-~under 

saeseet¼on--t¼t--on¼y--¼t--the-e•a■¼nat¼on-ot-the-¼nsarer-¼s 

¼nadeqttate-or-the-¼nterests-of--the--po¼¼eyho¼ders--of--saeh 

¼nsttrer-may-ee-ad•er■e¼y-afteeted~ 

t3t The commissioner may retain at the registered 

insurer's expense etteft attorneys, actuaries, accountants, 

and other experts not otherwise a part of the commissioner's 

staff as sha¼¼-be ~ reasonably necessary to assist in the 

conduct of the examination under subsection (1), Any persons 

so retain8d aha¼¼-be !!,!! under the direction and control of 

the commissioner and shall act in a purely advisory 

capacity. 

t4till Each registered insurer producing for 

examination records, books, and papers pursuant to 

subsection (1) shatt--be is liable for and shall pay the 

expens•·of saeh the examination~• 

NEW-SECTION. Section 48. Recovery of dividends. (1) If 
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rehabilitation of an insurer 

has been entered, the receiver 

appointed under the order has a right to recover on behalf 

of the insurer: 

(a) from any parent corporation or holding company or 

person or affiliate who otherwise controlled the insurer, 

the amount of distributions, other than distributions of 

shares of the same class of stock, paid by the insurer on 

its capital stock: or 

(bJ any payment in the form of a bonus, termination 

settlement, or extraordinary lump-sum salary adjustment made 

by the insurer or its subsidiary to a director, officer, or 

employee, when the distribution or payment pursuant to 

subsection (l)(a) or this subsection is made at any time 

during the year preceding the petition for liquidation, 

conservation, or rehabilitation, as the case may be, subject 

to the limitations of subsections (2) through (4). 

(2) A distribution is not recoverable if the parent or 

affiliate shows that when paid the distribution was lawful 

and reasonable and that the insurer did not know and could 

not reasonably have knowrt that the distribution might 

adversely affect the ability of the insurer to fulfill its 

contractual obligations. 

(3) Any person who was a parent corporation or holding 

company or a person who otherwise controlled the insurer or 

-a4·- SB 430 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0430/02 

affiliate at the time that the distributions were paid is 

liable up to the amount of distributions or payments that 

the person received. Any person who otherwise controlled the 

insurer at the time that the distributions were declared is 

liable up to the amount of distributions the person would 

have received if the person had been paid immediately. If 

two or more persons are liable with respect to the same 

distributions, they are jointly and severally liable. 

(4) The maximum amount recoverable under this section 

is the amount needed in excess of all other available assets 

of the impaired or insolvent insurer to pay the contractual 

obligations of the impaired or insolvent insurer and to 

reimburse any guaranty funds. 

(5) To the extent that any person liable under 

subsection (3) is insolvent or otherwise fails to pay claims 

due from it, its parent corporation or holding company or 

person who otherwise controlled it at the time the 

distribution was paid is jointly and severally liable for 

any resulting deficiency in the amount recovered from the 

parent corporation or holding company or person who 

otherwise controlled it. 

Section 49. Section 33-2-1201, KCA, is amended to read: 

"33-2-1201. Li■it of risk. (1) Ne~ insurer sftaii ~ 

not retain any risk on any one subject of insurance, whether 

located or to be performed in this state or elsewhere, in dn 
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amount exceeding 10\ of its surplus to policyholders. 

(2) A "subject of insurance" for the purposes of this 

section, as to insurance against fire and hazards other than 

windstorm, earthquake, or other catastrophe hazards, 

includes all properties insured by the same insurer which 

are customarily considered by underwriters to be subject to 

loss or damage from the same fire or the same occurrence of 

stteh the other hazard insured against. 

(3) Reinsurance ceded as authorized by 33-~-½~65-sfta¼i 

this part must be deducted in determining risk retained~ As 

to surety risks, deduction she¼¼~ also be made of the 

amount assumed by any established incorporated cosurety and 

the value of any security deposited, pledged, or held 

subject to the surety's consent and for the surety 1 s 

protection. 

(4) As to alien insurers, this section shs¼¼--re¼ate 

only relates to risks and surplus to policyholders of the 

insurer•s United States branch. 

(5) "Surplus to policyholders" for the purposes of this 

section, in addition to the insurer's capital and surplus, 

shall--be--deemed is considered to include any voluntary 

reserves which are not required pursuant to law and sha¼¼-be 

are determined from the last sworn statement o( the insurer 

on file with the commissioner or by the last report ot 

examination of the insurer, whichever is the more recent at 
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time of assumption of risk. 

(6) This section aha¼¼ does not apply to life O< 

disability insurance, title insurance, insurance of wet 

marine and transportation risks, workers' compensation 

insurance, employer's liability coverages, sprinklered 

risks, or any policy or type of coverage as to which the 

maximum possible loss to the insurer is not readily 

ascertainable on issuance of the policy." 

Section 50. Section 33-2-1331, MCA, is amended to <ead: 

"33-2-1331. Grounds for E"ehabilitation. The 

commissioner may apply by petition to a district court for 

an order authorizing h¼m the commissioner to rehabilitate a 

domestic insurer or an alien insurer domiciled in this state 

on any one or more of the following grounds: 

(1) The insurer is in such condition that the further 

transaction of business would be financially hazardous to 

its policyholders·, creditors, or the public. 

(2) There is reasonable cause to believe that there has 

been embezzlement frOlif the insurer, wrongful sequestration 

or diversion of the insurer's assets, forgery or fraud 

affecting the insurer, or other illegal conduet in, by, or 

witb respect to tbe insu•er that if established would 

endanger asseta~in an amount threatening-the solvency of the· 

insurer .. 

(3) Th& insurer has failed to remove any persbn wbo in 
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fact has executive authority in the insurer, whether an 

officer, manager, general insurance producer, employee, or 

other person, if the person has been found after notice and 

hearing by the com111issioner to be dishonest or untrustworthy 

in a way affecting the insurer's business. 

(4) Control of the insurer, whether by stock ownership 

or otherwise and whether direct or indirect, is in a 

found after notice and hearing to be untrustworthy. 

person 

(5) Any person who in fact has executive authority in 

the insurer, whether an officer, manager, general insurance 

producer, director or trustee, employee, or other person, 

has refused to be examined under oath by the commissioner 

concerning its affairs, whether in this state or elsewhere, 

and after reasonable notice of the fact the insurer has 

failed promptly and effectively to terminate the employment 

and status of the person and h¼s !h!L..e,erson's influence on 

management. 

(6) After demand by the commissioner under 33-t-463 

[section 31) or under this part, the insurer has failed to 

promptly make available for examination any of its own 

property, books, accounts, documents, or other records or 

those of any subsidiary or related company within the 

control of the insurer or those of any person having 

executive authority in the insurer so far as they pertain to 

the insurer. 
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(7) Without first obtaining the written consent of the 

commissioner, the insurer has transferred or attempted to 

transfer, in a manner contrary to chapter 2, part 11, or 

chapter 2., part 12, of Title 33, substantially its entire 

property or business or has entered into any transaction the 

effect of which is to merge, consolidate, or reinsure 

substantially its entire property or business in or with the 

property or business of any other person. 

(8) The insurer or its property has been or is the 

subject of an application for the appointment of a receiver, 

trustee, custodian, conservator, or sequestrator or similar 

fiduciary of the insurer or its property otherwise than as 

authorized under the insurance laws of this state, and sttch 

the appointment has been made or is imminent, and ~~eh the 

appointment might oust the courts of this state of 

jurisdiction or might prejudice orderly delinquency 

proceedings under this part. 

(9) Within the previous 4 years the insurer has 

willfully violated its charter or articles of incorporation, 

its bylaws, any insurance law of this state, or any valid 

order of the commissioner under 33-2-1321. 

(10) The insurer has failed to pay within 60 days after 

the due date any obligation to any state or any subdivision 

tfte~eof of the state or any judgment entered in any state, 

if the court in which stteh the judgment was entered had 
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jurisdiction over stteh the subject matter, except that ~ueh 

nonpayment Sfta¼¼ ~ not be a ground until 60 days after any 

good faith effort by the insurer to contest the obligation 

has been terminated, whether it is before the commissioner 

or in the courts, or the insurer has systematically 

attempted to compromise or renegotiate previously agreed 

settlements with its creditors on the ground that it is 

financially unable to pay its obligations in full. 

(ll) The insurer has failed to file its annual report or 

other financial report required by statute within the time 

allowed by law and, after written demand by the 

commissioner, has failed to give an adequate explanation 

immediately. 

(12) The board of directors or the holders of a majority 

of the shares entitled to vote request or consent to 

rehabilitation under this part. 11 

Section 51. Section 33-2-1342, MCA, is amended to read: 

"33-2-1342. Liquidation orders. ( l) An order to 

liquidate the business of a domestic insurer shall must 

appoint the commissioner and h¼s the commissioner's 

successors in office liquidator and shall direct the 

liquidator forthwith to take possession of the assets of the 

insurer and to administer them under the general supervision 

of the court. The liquidator shall be vested by operation of 

law with the title to all of the property, contracts, dnd 
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ri9hts of action and all of the books and records of the 

insurer ordered liquidated, wherever located, as of the 

entry of the final order of liquidation. The filing or 

recording of the order with the clerk of the district court 

and the clerk and recorder of the county in which its 

principal office or place of business is located or, in the 

case of real estate, with the clerk and recorder of the 

county where the property is located shall impart the same 

notice as a deed, bill of sale, or other evidence of title 

duly filed or recorded with that clerk and recorder would 

have imparted. 

(2) upon issuance of the order, the rights and 

liabilities of any such insurer and of its creditors, 

policyholders, shareholders, members, and all other persons 

interested in its estate she¼i become fixed as of the date 

of entry of the order of liquidation, except as provided in 

33-2-1343 and 33-2-1366, 

(3) An order to liquidate the business of an alien 

insurer domiciled in this state aha¼¼ must be in the same 

terms and have the same legal effect as an order to 

liquidate a domestic insurer, except that the assets and the 

business in the United States aha:1::1:-be ~ the only assets 

and business i-ncluded Cherrin in the o-rder. 

(4) At the time of petitioning for an otder of 

liquidation or at any time Chereafter- af_ter petitioning, the 
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commissioner, after making appropriate findings of an 

insucer's insolvency, may petition the court for a judicial 

declaration of aaeh insolvency. After providing stteft notice 

and hearing as it considers proper, the court may make the 

declaration. 

(5) Any order issued under this section sha:1::1: must 

require accounting to the court by the liquidator. 

Accountings aha¼¼ must be at sneh intervals as the court 

specifies in its order. 

(6) (a) Within 5 days after the initiation of an appeal 

of an order of liquidation that has not been stayed, the 

commissioner shall present for the court's approval a plan 

far the continued performance of the defendant company's 

policy claims obligations, including the duty to defend 

insureds under liability insurance policies, during the 

pendency of an apPeal. The plan must provide for the 

continued performance and payment of policy claims 

obligations in the normal course of events, notwithstanding 

the grounds alleged in support of the order of liquidation, 

including the ground of insolvency. In the event that the 

defendant company's financial condition will not, in the 

jud9ment of the commissioner, support the full performance 

of all policy claims obligations during the appeal pendency 

period, the plan may prefer the claims of ce<tain 

policyholders ~nd claimants over creditors and interested 
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parties, as well as other policyholders and cl~imants, as 

the COllllllissioner finds to be fair ~nd ~guitable, considering 

the relative circumstances of the ~holders and 

claimants. The court shall examine the plan submitted by the 

commissioner, and if it finds the plan to be in the best 

interests of the parties, the court shall approve the plan. 

An action does not lie against the commissioner or any of 

the commissioner's deputies, agents, clerks, assistants, or 

attorneys by any party based on preference in an appeal 

pendency plan approved by the court. 

(b) The appeal pendency plan may not supersede or 

affect the obli_gations of any insurance guaranty 

association. 

(c) A plan must provide for equitable adjustments to be 

made by the liquidator to any distributions of assets to 

guaranty associations, in the event that the liquidator pays 

claims from assets of the estate, which would otherwise be 

the obligations of any particular guaranty association but 

for the appeal of the order of liquidation, so that all 

guaranty associations equally benefit on a pro rata basis 

from the assets of the estate. If an order of liquidation i~ 

set aside upon any apPeal, the company may not be released 

from delinquency proceedings unless all funds advanced by 

any guaranty association!. including_ reasonable 

administrative expenses that relate to obligations of the 
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company, have been repaid in full 1 together with interest at 

the judgment rate of interest, or unless an arrangement for 

repayment has been made with the consent of all applicable 

guaranty associations.• 

Section 52. Section 33-2-1346, MCA, is amended to read: 

"33-2-1346. NOtice to creditors and others. (1) Unless 

the court otherwise directs, the liquidator shall give o~ 

cause to be given notice of the liquidation order as soon as 

possible: 

(a) by first-class mail and either by telegram or 

telephone to the insurance commissioner of each jurisdiction 

in which the insurer is doing business; 

(b) by first-class mail to any guaranty association or 

foreign guaranty association which is or may become 

obligated as a result of the liquidation; 

(c} by first-class mail to all insurance producers of 

the insurer; 

(d) by first-class mail to 

reasonably expected to have claims 

all persons 

against the 

know-n or 

insurer, 

including all policyholders, at their last-known address as 

indicated by the records of the insurer; and 

(e) by publication in a newspaper of general 

circulation in the county in which the insurer has its 

principal place of business and in stteh other locations as 

that the liquidator considers appropriate. 
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(2) Notice to potential claimants under subsection (1) 

eha¼¼-requ¼re requires claimants to file with the liquidator 

their claims together with proper proofs thereof of the 

claims under 33-2-1365, on or before a date the liquidator 

sha¼¼-speei~y specifies in the notice. The liquidator need 

not require persons claiming cash surrender values or other 

investment values in life insurance and annuities to file a 

claim, All claimants have a duty to keep the liquidator 

informed of any changes of address. 

(3) (al Notice under subsection (l) to insurance 

producers of the insurer and to potential claimants who are 

policyholders must include, when applicable, notice that 

coverage by state guaranty associations may be available for 

all or part of policy benefits in accordance with applicable 

state guaranty laws. 

(b) The liquidator shall promptly provide to the 

guaranty associations information concerning the identities 

and addresses of the policyholders and their policy 

coverages as is within the liquidator's possession or 

control and shall otherwise coo,eerate with guaranty 

associations to assist them in providing to the 

policyholders timely notice of the guaranty associations' 

coverage of policy benefits, including coverage o~ claims 

a~_continuation or termination of coverages. 

t3till If notice is given in accordance with this 
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section, the distribution of assets of the insurer under 

this part sha¼¼--be is conclusive with respect to all 

claimants, whether or not they received notice." 

Section 53. Section 33-10-105, MCA, is amended to read: 

"33-10-105. General powers and duties. (1) The 

association sha¼¼: 

(a) ill is be obligated to the extent of the covered 

claims existing prior to the determination of insolvency and 

arising within 30 days after the determination of insolvency 

or before the policy expiration date if less than 30 days 

after the determination or befo[e the insured replaces the 

policy or causes its cancellation if he the insured does so 

within 30 days of the determination7L 

.i.!.!.l bae-stteft--eb¼igaeion--sha¼¼--¼ne¼ade is obligated 

under subsection (l)(a)(i) only for that amount of each 

covered claim which that is in excess of $100 and is less 

than $300,000, except that~ 

1!l the association shall pay an amount not exceeding 

$10,000 pe[ policy for a covered claim for the return of 

unearned premium; and 

(Bl the association shall pay the full amount of any 

covered claim arising out of a workers• 

policyT; and 

compensation 

(iii) ¼n--no--event--sha¼¼--the--aasceiation--be is not 

obligated to a policyholder or claimant in an amount in 
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excess of the obligation of the insolvent insurer under the 

policy from which the claim arises,L 

(b) be-deemed is considered the insurer to the extent 

of its obligation on the covered claims and to s~eft that 

extent efta¼¼-hav~ has all rights, duties, and obligations of 

the insolvent insurer as if the insurer had not become 

insolvent; 

(c) shall investigate claims brought against the 

association and adjust, compromise, settle, and pay covered 

claims to the extent of the association's obligation and 

deny all other claims and may review settlements, releases, 

and judgments to which the insolvent insurer or its insureds 

were parties to determine the extent to which stteh the 

settlements, releases, and judgments may be properly 

contested; 

(d) shall notify sceh persons as the commissioner 

directs under 33-10-109(2)(a); 

(e) shall handle claims through its employees or 

through one or more insurers or other persons designated as 

servicing facilities. Designation of a servicing facility is 

subject to the approval of the commissionec, but stteh the 

designation may be declined by a member insurer. 

(f) shall reimburse each servicing facility for 

obligations of the association paid by the facility and for 

expenses incurred by the facility while handling claims on 
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behalf of the association and shall pay the other expenses 

of the association authorized by this part. 

12) The association may, 

(a) employ or retain stteh persons as are necessary to 

handle claims and perform other duties of the association; 

(b) borrow funds necessary to effect the purposes of 

this part in accord with the plan of operation; 

(c) sue or be sued: 

(d) negotiate and become a party to stteh contracts as 

are necessary to carry out the purpose of this part; 

(e) perform Stteh other acts as are necessary or proper 

to effectuate the purpose of this part; 

(f) refund to the member insurers in proportion to the 

~ontribution of each member insurer to the association that 

amount by which the assets of the association exceed the 

liabilities, if, at the end of any calendar year, the board 

of directors finds that the assets of the association exceed 

the liabilities of the association as estimated by the board 

of directors for the coming year." 

Section 54. Section 33-10-111, MCA, is amended to read, 

•33-10-111. Stay of proceedings -- reopening of default 

judgments. (1) All proceedings in which the insolvent 

insurer is a party or is obligated to defend a party in any 

court in this state 9ha¼¼ must be stayed for 66-day9 ~ 

~ from the date the insolvency is determined or an 
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ancillary proceeding is instituted in the state, whichever 

is later, or must be stayed for any additional time as may 

be determined by the court in order to permit proper defense 

by the association of all pending causes of action. 

(2) As to any covered claims arising from a judgment 

under any decision, verdict, or finding based on the default 

of the insolvent insurer or its failure to defend an 

insured, the association either on its own behalf or on 

behalf of saeh the insured may apply to have saeh the 

judgment, order, decision, verdict, or finding set aside by 

the same court or administrator that made adeh the judgment, 

order, decision, verdict, or finding and sha¼¼ ~ be 

permitted to defend against e~eh the claim on the merits." 

Section 55. Section 33-10-114, MCA, is amended to read: 

"33-10-114. Clai- effect as to insured and 

receiver. (l) Any person recovering under this part shall-&e 

deemed is considered to have assigned h¼s the person 1 s 

rights under the policy to the association to the extent of 

his the person's recovery from the association. Every 

insured or claimant seeking the protection of this part 

shall cooperate with the association to the same extent as 

stteh that the person would have been required to cooperate 

with the insolvent in•surer. The association sha¼¼ does not 

have no~ cause of action against the insured of the 

insolvent insurer for any sums it has paid out except stteh 
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causes of action as that the insolvent insurer would have 

had if stteh the sums had been paid by the insolvent insurer. 

In the case of an insolvent insurer operating on a plan with 

assessment liability, payments of claims of the association 

sha¼¼ ~ not operate to reduce the liability of insttred~s 

insureds to the receiver, liquidator, or statutory successor 

for unpaid assessments. 

(2) The association has the right to recover from the 

following persons the amount of any "covered claim" paid on 

behalf of the person pursuant to this part: 

(a) any insured whose net worth, on December 31 of the 

year preceding the date the insurer becomes an insolvent 

insurer, exceeds $50 million and whose liability obligations 

to other persons are satisfied in whole or in part by 

payments made under this part; and 

(b) any person who is an affiliate of the insolvent 

insurer and whose liability obligations to other persons are 

satisfied in whole or in part by payments made under this 

part. 

t~t.W.. The receiver, liquidator, or statutory successor 

of an insolvent insurer shall-be is bound by settlements of 

covered claims by the association or a simila'r organization 

in another state. The court having jurisdiction shall grant 

sac:h the claims priority equal to tha·t which the claimant 

would have been entitled in the absence of thi's pa·rt against 
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the assets of the insolvent insurer. The expenses of the 

association or similar organization in handling claims eft8¼¼ 

must be accorded the same priority as the liquidator 1 s 

expenses. 

tatill The association shall periodically file with the 

receiver or liquidator of the insolvent insurer statements 

of the covered claims paid by the association and estimates 

of anticipated claims on the association which shall 

preserve the rights of the association against the assets of 

the insolvent insurer." 

Section 56. Section 33-10-201, MCA, is amended to read, 

•33-10-201. Short title, purpose, scope, and 

construction. (l) This part shall be known and may be cited 

as the "Montana Life and Health Insurance Guaranty 

Association Act 11
, 

(2) The purpose of this part is to protect 

policyowners, insureds, beneficiaries, annuitants, payees, 

and assignees of life insurance policies, health insurance 

policies, annuity contracts, and supplemental contracts, 

subject to certain limitations, against failure in the 

performance of contractual obligations due to the impairment 

of the insurer issuing stteh the policies or contracts. 

(3) To provide this protection: 

(a) an association of insurers is created to enable the 

guaranty of payment of benefits and of continuation of 
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coverages; 

lb) members of the association are subject to 

assessment to provide funds to carry out the purpose of this 

part; and 

(c) the association is authorized to assist the 

commissioner, in the prescribed manner, in the detection and 

prevention of insurer impairments. 

(4) This part shall--apply applies to direct lire 

insttranee--pe¼ieies,--hea¼th--¼nsttranee--po¼ieies,---annttity 

eeneraets 7 --ane--eentraets--supp¼ementa¼--to-¼i£e-and-health 

insttranee-po¼½eies-and-annuit7-eentraeta-issued--by--persons 

attthorized--te-transaet-insttranee-in-this-state-at-any-timeL 

nongroup life, health, annuity, and supplemental policies or 

contracts, to certificates under direct group policies and 

contracts, and to unallocated annuity contracts issued by 

member insurers, except as limited by this part. Annuity 

contracts and certificates under group annuity contracts 

include but are not limited to guaranteed investment 

contracts, deposit administration contracts, unallocated 

funding agreements, allocated funding agreements, structured 

settlement agreements, lottery contracts, and any immediate 

or deferred annuity contracts. 

(5) This part sha¼¼--~rov~de provides coverage for 

covered policies: 

(a) to persons who are owners of or certificate holders 
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(ii) are not residents, but only under all of the 

following conditions: 

(A) the insurers that issued the policies are domiciled 

in this state; 

(B) the insurers have not held a license or certificate 

of authority in the state in which the persons reside; 

(C) the state has an association similar to the 

association created under this part; and 

(0) the persons are not eligible for coverage by that 

association; and 

(b) to persons who, regardless of where they reside, 

except for nonresident certificate holders under group 

policies or contracts, are the beneficiaries, assignees, or 

payees of the persona covered under subsection (S)(a). 

(6) This part she¼¼!!!!.!. DOES not apply to: 

(a) any stteh policies or contracts or any part of stteh 

the policies or contracts under which the risk is borne by 

the policyholder; 

(b) any such policy or contract or part theree£ of the 

policy or contract assumed by the impaired insurer under a 

contract of reinsurance, other than reinsurance for which 

assumption certificates have been is·suedT1_ 

(C) any portion of a policy or _contract to the extent 
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that the rate of interest on which it is based: 

(i) averaged over the period of 4 years prior to the 

date on which the association becomes obligated with respect 

to the policy or contract, exceeds a rate of interest 

determined by subtracting 2 percentage points from Moody's 

corporate bond yield average averaged for that same 4-year 

period or for the lesser period if the policy or contract 

was issued less than 4 years befQre t4~ _association became 

obligated; and 

(ii) on and after the date on which the association 

becomes obligated with respect to the policy or contract, 

exceeds the rate of interest determined by subtracting 3 

percentage points from Moody's corporate bond yield average 

as is most recently available; 

(d) any plan or program of an employer, association, or 

similar entity to provide life, health, or annuity benefits 

to its employees or members to the extent that the plan or 

program is self-funded or uninsured, including but not 

limited to benefits payable by an employer, association, or 

similar e-ntity under: 

(i) a multiple employer welfare arrangement, as defined 

in section 514 of the Employee Retirement Income Security 

Act of 1974, as amended; 

(ii) a minimum premium group insurance plan; 

(iii) a stop-loss group insurance plan; or 
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(iv) an administrative services only contract; 

(e) any portion of a policy or contract to the extent 

that it provides dividends or experience rating credits or 

provides that any fees or allowances be paid to any person, 

including the policy or contract holder, in connection with 

the service to or administration of the policy or contracti 

(f) any policy or contract issued in this state by a 

member insurer at a time when it was not licensed or did not 

have a certificate of authority to issue the policy or 

contract in this state; 

(g) any unallocated annuity contract issued to an 

employee benefit plan that is protected under the federal 

pension benefit guaranty corporation; and 

(h) any portion of any unallocated annuity contract 

that is not issued to or in connection with a specific 

employee, union, or association of natural persons benefit 

plan or a government lottery. 

(7) This part shall must be liberally construed to 

effect the purpose under subsections (2) and (3)L which 

ahall constitute an aid and guide to interpretation. 

(8) Nothin9--in--thia This part ahall ~ not be 

construed to reduce the liability for unpaid assessments of 

the insureds of an impaired insurer operating under a plan 

with assessment liability." 

Section 57. Section 33-l0-202, MCA, is amended to ,ead: 
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"33-10-202. Definitions. As used in this part, the 

following definitions apply: 

(1) 11 Account" means any of the three accounts created 

under 33-10-203. 

(2) "Association" means the Montana life and health 

insurance guaranty association created under 33-10-203. 

(3) "Contractual obligation" means any obligation under 

covered policies. 

( 4) .. Covered policy" means any policy or contract 

within the scope of this part under subsections (4) through 

(6) of 33-10-201. 

(5) "Impaired insurer 11 means: 

(a) an insurer which after July l, 1974, becomes 

insolvent and is placed under a final order of liquidation, 

rehabilitation, or supervision by a court of competent 

jurisdiction; or 

(b) an insurer deemed considered by the commissioner 

after July l, 1974, to be unable or potentially unable to 

fulfill its contractual obligations. 

(6) "Member insurer 11 means any person authorized to 

transact in this state any kind of insurance to which this 

part applies under subsections (4) and (6) of 33-10-201, 

(7) 11 Person .. means any individual, corporation, 

partnership, association, or voluntary organization. 

(8) "Premiums 11 means direct gross insurance premiums 
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and annuity considerations written on covered policies, less 

return premiums -and considerations ehereen on premiums and 

dividends paid or credited to policyholders on atteh the 

direct business. "Premiums" do not include premiums and 

considerations on contracts between insurers and reinsurers. 

As used in 33-10-227, •premiums" are those for the calendar 

year preceding the determination of impairment. 

(9) "Resident• means any person who resides in this 

state at the time the impairment is determined and to whom 

contractual obligations are owed. 

( 10) "Unallocated annuity contract" means a-n annuity 

contract or group annuity certificate that is not issued to 

and owned by an individual, except to the extent of annuity 

benefits guaranteed to an individual by the insurer under 

the contract or certificate." 

Section 58. Section 33-10-203, MCA, is amended to read: 

•33-10-203. Creation of the association -- accounts 

supervi-sion by CCJallll.iasioner. (1) There is created a 

nonprofit legal entity to be known as the Montana life and 

health insurance guaranty association. All member insurers 

shall be and remain members of the association as a 

condition of their authority to transact insunnce in this 

state. The association shall perform its functions under the 

plan of operation established and approved under 33-10-216 

and-shall exercise its powers through a bOArd of directors 
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established under 33-10-204. 

(2) For purposes of administration and assessment, the 

association shall maintain ~hree two accounts: 

(a) the health insurance account; and 

(b) the life insurance and annuity 

includes the following subacCounts ,-end 

tet--the-aftfttt¼ty-aeeottftt~ 

(i) the life insurance account; 

(ii) the annuity account; and 

account that 

(iii) the unallocated annuity ac~punt that must include 

unallocated annuity contracts qualified under section 403(b) 

of the Internal Revenue Code. 

(3) The association shall-eome is under the immediate 

supervision of the commissioner and sfta¼¼-be is subject to 

the applicable provisions of the insurance laws of this 

state. Meetings or records of the association may be opened 

to the public upon majority vote of the board of directors 

of the association." 

Section 59. Section 33-l0-2J.O, MCA, is amended to read: 

•33-10-210. Unfair trade practice notice to 

policyholders. ill It shall-be is a prohibited unfair trade 

practice for any person to make use in any manner of the 

protection afforded by this part in the sale of insurance. 

(2) Within 180 days after October l, 1993, the 

association ~ball prepare a sU111111ary "document, complying with 
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subsection (3) and describing the general purposes and 

current limitations of this part. The document must be 

submitted to the commissioner for approval. Sixty days after 

receiving approval, an insurer may not deliver a policy or 

contract described in 33-10-201(4) to a policy or contract 

holder unless the document is delivered to the policy or 

contract holder prior to or at the time of delivery of the 

policy or contract, unless subsection (4) applies. The 

document must be available upon request by a policyholder. 

The distribution, delivery, contents, or interpretation of 

this document does not mean that either the policy or the 

contract or the holder of the policy or contract would be 

covered in the event of the impairment or insolvency of a 

member insurer. The description document must be revised by 

the associa~io~~s a~~dments to this_ part may require. 

Failure to receive this document does not----9.ive the 

policyholder, contract holder, certificate holder!. or 

insured any greater rights than those stated in this part. 

(3) The document prepared under subsection (2) must 

contain a clear and conspicuous disclaimer on its face. The 

commissioner shall promulgate a rule establishing the form 

and content of the disclaimer. The disclaimer must: 

(a) state the name and address of the life and health 

insurance guaranty association and insurance department; 

(b} prominently warn the policy or contract holder that 
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the life and health insurance guaranty association may not 

cover the policy or, if coverage is available, it will be 

subject to substantia~_ limitations and exclusions and 

conditioned on continued residence in the state; 

(c) state that the insurer and its insurance producers 

are prohibited by law from using the existence of the life 

and health insurance guaranty association for the purpose of 

sales, solicitation, or inducement to purchase any form of 

insurance.!. 

(d} emphasize that the policy or contract holdec should 

not rely on coverage under the life and health insurance 

guaranty association when selecting an insurer; 

(e) provide other information as directed by the 

commissioner. 

(4) An insurer or insurance producer may not deliver a 

policy or contract described in 33-10-201(4) and excluded 

under 33-10-201(6)(a) from coverage under this part unless 

the insurer or insurance producer, prior to or at the time 

of delivery, gives the policy or contract holder a separate 

written notice that clearly and conspicuously discloses that 

the policy or contract is not covered by the life and health 

insurance guaranty association. 

(5) The commissioner shall by rule specify the form and 

content of the notice required under subsection (4)." 

Section 60. Section 33-10-217, MCA, is amended to read: 
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•33-10-217. Prevention of insolvencies or impairments. 

ill To aid in the detection and prevention of insurer 

insolvencies or impairments ~he-beard-of-direetors-is--give~ 

~fte-fe¼¼e_w¼ng-powera-and-dtttiea, the commissioner shall: 

(a) (il notify the commissioners of all the other 

states, the territories of the United States, and the 

District of Columbia when the commissioner takes any of the 

following actions against a member insurer: 

(A) the revocation of a license, 

(B) the susE!!nsion of a license; or 

(Cl the issuance of an~ formal order that the com~an~ 

restrict its J:!remium writing! obtain additional 

contributions to surplus, withdraw from the state, reinsure 

all or ~ny part of its business, or increase capital, 

surplus, or an_y other account for the security of 

policyholders or creditors; 

(ii) mail the notice to all commissioners within 30 days 

followin~ the action taken or the date on which the action 

occurs~ 

(bl report to the board of directors when the 

commissioner has taken any of the actions set forth in 

subsection (l)(al · or has received a report from any other 

commissioner indicating that an action has been taken in 

another state. The repart to the board of directors must 

contain all si9nificant details_<>f the action taken or the 
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re.E,ort received from another commissioner. 

I cl rel)Ort to the board ot dirll;!ctors -~hen the 

commissioner has reasonable cause to believe from any 

examination, whether completed or in process, of any member 

company that the company may be an impaire~ or insolvent 

insurer; and 

(d) furnish to the board of directors the national 

association of insurance commissioners' insurance regulatory 

information system (IRIS) ratios and listings of companies 

not included in the ratios develol)ed by the national 

association ~f insurance commissioners. The board of 

directors may use the information contained in the ratios 

and listings in carrying out its duties and responsibilities 

under this section. The report and the information contained 

in the ratios and listings must be kept confidential by the 

board of directors until the time it is made J:!Ublic by the 

commis~ioner__Q!_ ot~~r lawful authoritx-

(2) The commissioner may seek the advice and 

recommendations of the board of directors concernin.s..1!.!!,Y 

matter affecting_ the col!I_Dtissioner's duties and 

responsibilities regarding the financial condition of member 

insurers and companies seeking admission to transact 

insurance business in this state. 

t¼till The board of directors shall, upon majority 

vote, notify the c0111111issioner of any information indicating 
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any member insurer may be unable or potentially unable 

fulfill its contractual obligations. 

to 

titill The board of directors may, upon majority vote, 

request that the commissioner order an examination of any 

member insurer which the board in good faith believes may be 

unable or potentially unable to fulfill its contractual 

obligations. 

t3till The board of directors may, upon majority vote, 

make reports and recommendations to the commissioner upon 

any matter germane to the solvency, liquidation, 

rehabilitation, or supervision of any member insurer. Stteft 

The reports and recommendations sha¼¼ are not be considered 

public documents. 

t4till. The board of directors may, upon majority vote, 

make recommendations to the commissioner for the detection 

and prevention of insurer impairments. 

tStill The board of directors shall, at the conclusion 

of any insurer impairment in which the association carried 

out its duties under this part or exercised any of its 

powers under this part, prepare a report on the history and 

causes of stteh the impairment, based on the information 

available to the association, and submit stteh the report to 

the commissioner. The board of directors shall cooperate 

with the boards of directors of guaranty associations in 

other stat~s in preparing a report on the history and causes 
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of insolvency of a particular insurer and may adopt b~ 

reference any report prepared by other associations." 

Section 61. Section 33-10-218, MCA, is amended to read: 

"33-10-218 • .&a:aaination by coaaissioner -- cost. (ll 

The commissioner may conduct the examination requested by 

the board pursuant to 33-10-217titill• The examination may 

be conducted as a national association of insurance 

commissioners examination or may be conducted by stteh 

persons as whom the commissioner designates. The cost of 

stteh the examination sha¼¼ must be paid by the association~ 

and the examination report eftall must be treated as are 

other examination reports. 

(2) %n-no-eYent-shaii-sttch The examination report ~ 

not be released ta the board of directors of the association 

prior to its release to the public, but this shall~ not 

excuse the commissioner from his the obligation to comply 

with subsection (4). The commissioner shall notify the board 

of directors when the examination is completed. 

(3) The request for an examination shall~ be kept 

on file by the commissioner, but it shall !!!!Y not be open to 

public inspection prior to the release of the examination 

report to the public and sha¼¼ must be released at that time 

only if the examination discloses that the examined insurer 

is unable or potentially unable to meet its contractual 

obligations. 
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(4) The commissioner shall report to the board of 

directors when he the commissioner has reasonable cause to 

believe that any member insurer examined at the request of 

the board of directors may be unable or potentially unable 

to fulfill its contractual obligations." 

Section 62. Section 33-10-224, MCA, is amended to read: 

"33-10-224. Extent of liability. The benefits for which 

the association may become liable may n9t excee~ the lesser 

of: 

(1) the contractual obligations of the impaired insurer 

for which the aasoeiaeieft insurer becomes or may would have 

become liable sha¼¼-be-as-great-as-bnt-ne-greater-than-the 

eon~rae~tta¼-eb¼igations-of-~he-iapa¼red-insarer--we~¼d--ha•e 

beeft-in-the-absenee-oE-an-impairment-ttn¼ess-sueh-ob¼iga~iens 

are---redneed---a■---permitted---by--33-l8-ii8f3t7--bnt--the 

asaee¼at¼on-sha¼¼-have--fto--¼¼ab¼¼¼~y if_Jt were not an 

impaired or insolvent insurer; or 

(2) (a) with respect to any pert¼en-e£-a-ee•ered-pe¼¼ey 

te--the--estent--that--the-death-bene£¼t-ee•erage-an-any one 

life, regardless of the number of policies or contracts: 

ill eseeed■-aft-ag9Tegate-e£ $300,000 in life insurance 

death benefits, but not more than $100,000 in net cash 

surrender a_nd net cash withdrawal valu.es for life insurance; 

(ii) $100,000 in health insurance benefits, including 

an.y net cash surrender and net cash withdrawal values; 
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(iii) 5100,000 in the present value of annuity benefits, 

including net cash surrender and net cash withdrawal values; 

(b) with respect to each individual participating in a 

governmental retirement plan established under section 401, 

403(b), or 457 of the Internal Revenue Code and covered by 

an unallocated an~uit~ contract or with resp_ect to the 

beneficiaries of each indivi9ual~ if deceased.!. in the 

aggregate, $100,000 in present value annuity benefits, 

including net cash surrender and net cash withdrawal values. 

However, the association is not liable to expend more than 

$300,000 in the aggregate with respect to any one individual 

under subsection (2)(a) and this subsection. 

(c) with respect to any one contract holder covered by 

any unallocated annuity contract not included in subsection 

(2)(b), $5 million in benefits, irrespective of the number 

of contracts held b~ that contract holder." 

Section 63. Section 33-11-103, MCA, is amended to read: 

"33-11-103. Chartering -- licensing -- plan of 

operation. ill A risk retention group seeking to be 

chartered in this state must be chartered and licensed to 

write only ••-a casualty ¼nsttrer insurance pursuant to the 

insurance laws of this state and, except as provided in this 

part, mnst shall comply with all of the laws, rules, 

regulations, and requirements applicable to stteh the 

insurers chartered and authorized in this state, including 
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33-11-104, to the extent anch that the requirements are not 

a limitation on laws, rules, regulations, or requirements of 

this state. Before it may offer insurance in any state, the 

risk retention group shall also submit for approval to the 

commissioner a plan of operation or a feasibility study and 

revisions of such the plan or study if the group intends to 

offer any additional lines of liability insurance. 

(2) At the time of filing its application for charter, 

the risk retention group shall provide to the commissioner 

in summary form the following information: 

(a) the identity of the initial members of the risk 

retention group1 

(bl the identity of those individuals who organized the 

risk retention group or who will provide administrative 

services or otherwise influence or control the activities of 

the risk retention group; 

(c) the amount and nature of initial capitalization; 

(d) the coverages to be afforded; and 

(e) the states in which the risk retention group 

intends to operate. 

(3) Upon receipt of the information reguired under 

subsection ill,_ the commissioner shall forward the 

information to the national association of insurance 

commissioners. Providing this information to the national 

associa~ion of insurance commissioners does not satisfy the 

-117- SB 430 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0430/02 

requirements of 33-11-104 or any other section of this 

chapter. 

(4) All risk retention groups chartered in this state 

shall file with the department and the national association 

of insurance commissioners an annual statement in a form 

prescribed by the national association of insurance 

commissioners and in diskette form, if required by the 

commissioner 1 and com£.._l~t~Q_ in_ a~£ordance with its 

instructions and the national association of insurance 

commissioners• accounting practices and procedures manual." 

Section 64. Section 33-11-104, MCA, is amended to read: 

"33-11-104. Risk retention groups not chartered in this 

state. A risk retention group chartered in a state other 

than this state and seeking to do business as a risk 

retention group in this state must observe and abide by the 

laws of this state as follows: 

(1) Before offering insurance in this state, a risk 

retention group shall submit to the commissioner: 

(a) a statement identifying the state or states where 

the risk retention group is chartered and authorized as a 

casualty insurer, date of chartering, its principal place of 

business, and sttch other information, including information 

on its membership, as the commissioner requires to verify 

that the risk retention group is qualified under 

33-11-102(7); 
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(b) a copy of its plan of operation or a feasibility 

study and revisions of a~eh the plan or study submitted to 

its state of domicile. However, this provision relating to 

the submission of a plan of operation or a feasibility study 

does not apply with respect to any line or classification of 

liability insurance that was defined in the federal Product 

Liability Risk Retention Act of 1981 (15 u.s.c. 3901 through 

3904) before it was amended by P.L. 99-563, approved on 

October 27, 1986, and that was offered before that date by a 

risk retention group that had been chartered and operated 

for not less than 3 years before that date; and 

(c) a statement of registration that designates the 

commissioner as its agent for the purpose of receiving 

service of legal documents or process. 

(2) A risk retention group doing business in thi~ state 

shall submit to the c0111111issioner: 

(a) a copy of the group"s financial statement submitted 

to its state of domicile, which must be certified by an 

independent public accountant and contain a statement of 

opinion on loss and loss adjustment expense reserves made by 

a member of the American academy of actuaries or by a 

qualified loss reserve specialist under criteria established 

by tbe national association of insurance commissioners; 

(b) a copy of each e~amination of the risk retention 

grQl.lp as certified by the insurance regulatory official of 
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the state in which the examination was conducted or public 

official conducting the examination; 

(c) upon request by the commissioner, a copy of any 

audit performed with respect to the risk retention group; 

and 

(d) such information as may be required to verify the 

group•s continuing qualification as a risk retention group 

under 33-11-102(7), 

(3) (a) A¼¼-premittms--pa±a--rer--ee¥erage--w¼thift--th¼s 

s~aee--ee Each risk retention gredps-are-sdb;eet-te~ta~atien 

at-the-aS111e-rate-and-te-the-same group is liable for the 

payment of premium taxes and taxes on premiums of direct 

business for risks resident or located within this state and 

shall report to the commissioner the net premiums written 

for risks resident or located within this state. The risk 

retention group is subject to taxation and any applicable 

interest, fines, and penalties for nonpayment that apply to 

foreign admitted insurers. 

(b) To the extent that an insurance producer is used, 

he the insurance producer shall report and-pay-efte-taxes-re~ 

ehe--prem¼t1111e--for-r¼a~s-ehae-he-haa to the commissioner the 

premiums of direct business for risks resident or located 

within this state that the licensees have placed with or on 

behalf of a risk retention group not chartered in this 

state, 
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(c) To the extent that an insurance producer is not 

used er-£ai¼s-to-pay-the--tax7--eaeh--risk--retention--9rottp 

sha¼¼--pay--the--tax--£or--riske--insttred--wi~hin-the-stateT 

Pttrther7-eaeh-r¼sR-retent¼en-~rettp-■ha¼¼-report-all-prem¼nms 

pa¼d-to-it-fer-r¼eks-insttred-within-the-state, the insurance 

producer shall keep a complete and separate record of all 

policies procured from each risk retention group. The record 

is open to examination by the commissioner, as provided in 

33-1-403. The records must, for each policy and each kind of 

insurance provided under the policy, include the limit of 

liability, the time period covered, the effective date, the 

name of the risk retention group that issued the policy, the 

gross premium charged, and the amount of return premiums, if 

any. 

(4) Each risk retention group, its insurance producers, 

and its representatives shall comply with Title 33, chapter 

18, part 2. 

(5) Each risk retention group shall cOIDply with the 

provisions of Title 33, chapter 1B, part 2, regarding 

deceptive, false, or fraudulent acts or practices. However, 

if the commissioner seeks an injunction regarding stteft the 

risk retention group's conduct, the injunction must be 

obtained from a court of competent jurisdiction. 

(6) Each risk retention group shall submit to an 

examination by the commissioner to determine its financial 
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condition if the insurance regulatory official of the 

jurisdiction where the group is chartered has not initiated 

an examination or does not initiate an examination within 60 

days after a request by the commissioner. The examination 

must be coordinated to avoid unjustified repetition and be 

conducted in an expeditious manner in accordance with the 

national association of insurance commissioners examiners 

handbook. 

(7) Each policy issued by a risk retention group must 

contain, in 10-point type on the front page and the 

declaration page, the following notice; 

"NOTICE 

This policy is issued by your risk retention group. Your 

risk retention group may not be subject to all of the 

insurance laws and regulations of your state. State 

insurance insolvency guaranty funds are not available for 

your risk retention group." 

(8) The following acts by a risk retention group ace 

prohibited: 

(a) the solicitation or sale of insurance by a risk 

retention group to any person who is not eligible for 

membership in the group; and 

(b) the solicitation or sale of insurance by or 

operation of a risk retention group that is in a hazardous 

financial condition or is financially impaired. 
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( 9) A risk retention group is no.t allowed to do 

business in this state if an insurer is directly or 

indirectly a member or owner of the riak retention group, 

other than in the case of a ris.k retention group all of 

whose members are insurers. 

(10) A risk retention group may not offer insurance 

policy coverage declared unlawful by the Montana supreme 

court. 

(11) A risk retention group not chartered in this state 

and doing business in this state must comply with a lawful 

order issued in a volu_ntary dissolution proceeding or in a 

delinquency proceeding COJlllllenced by the insurance regulatory 

official of any state if there has been a finding of 

financial impairment after an examination under subsection 

( 6) • " 

Section 65. Section 33-11-105, MCA, is amended to read: 

•33-11-105. eo-pu1sory associations. ( l) A risk 

retention group may not join or contribute financially to 

any insurance insolvency guaranty fund or similar mechanism 

in thi.s s_tate. In addition, a risk retention group or its 

insureds may not receive any be.nefit from any 1tt1eh guaranty 

fund for claims arising out of the operations of the risk 

r-etention group. 

( 2) A risk retentj.on group shall par-t'icipate in this 

s_tate • s joint unde.rwr-i ting associations, mandator.y liability. 
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pools, and similar mechanisms ss--pro•¼ded--by--~it¼e--~~T 

ehspter-8-tnow-term¼natedt. 

(3) When a purchasing group obtains insuranc_e covering 

its members• risks fr0111 an insurer not authorized in this 

state or from a risk retention group, the risks, wherever 

resident or located, may not be covered by any insurance 

guaranty fund or similar mechanism in this state. 

(4) When a purchasing group obtains insurance covering 

its members• risks from an authorized insurer, only risks 

resident or located in this state may be covered by the 

state guaranty fund 1 subject to Title 33, chapter 10, part 

1,• 

Section 66. Section 33-11-108, MCA, is amended to read: 

•33-11-108. Notice and registration require-nts of 

purchasing groups. (1) A purchasing group that intends to do 

business in this state shall furnish notice to the 

commissioner that: 

(a) identifies the state where the group is domiciled 

and a-11 other states in which the group intends to do 

busines$; 

(b) specifies the lines 

liability insurance that the 

purchase; 

and classifications of 

purchasing group intends to 

(c) identifies the insurer from which the purchasing 

group intends to purchase its insurance and the domicile of 
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the insurer; 

(d} identifies the Montana-licensed insurance producer 

or Montana-licensed surplus insurance lines producer through 

which the purchasing group intends to place its business; 

(e) identifies the principal place of business of the 

purchasing group; and 

(f) provides information required by the commissioner 

to verify that the purchasing group is qualified under 

33-11-102(6). 

(2) The purchasing group 

designate the commissioner as 

shall register with and 

its agent solely for the 

purpose of receiving service of legal documents or process. 

However, eueh the requirements do not apply in the case of a 

purchasing group: 

(a) (i) that was domiciled before April 2, 1986, in any 

state of the United States; and 

(ii) that was domiciled on and after October 27, 1996, 

in any state of the United States; 

(b) (i) that, before October 27, 1986, purchased 

insurance from an insurer licensed in any statei and 

(ii) that, since October 27, 1986, purchased its 

insurance from an insurer licensed in any state; 

(c) that was a purchasing group under the requirements 

of the federal Product Liability Risk Retention Act of 1981 

(15 u.s.c. 3901 through 3904) before it was amended by P.L. 
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99-563, approved on October 27, 1986; and 

(d) that does not purchase insurance that was not 

authorized for purposes of an exemption under the federal 

Product Liability Risk Retention Act of 1981, as in effect 

before October 27, 1986." 

Section 67. section 33-11-109, MCA, is amended to read: 

•33-11-109. Restriction on insurance purchased by 

purchasing groups. (1) A purchasing group may not purchase 

insurance from a risk retention group that is not chartered 

in a state or from an insurer not authorized in the state 

where the purchasing group is located, unless the purchase 

is effected through a licensed insurance producer er-~ro~er 

acting pursuant to the surplus lines laws and regulations of 

that state. 

(2) For purposes of subsection (1), the state where a 

purchasing group is located is each state where a member of 

the purchasing group has a risk resident, located, or to be 

performed. 

(3) A purchasing group that obtains liability insurance 

from an insurer not admitted in this state or from a risk 

retention group shall inform each of the members of the 

group who have a risk resident or located in this state that 

the risk is not protected by an insurance insolvency 

guaranty fund in this state and that the insurer or risk 

retention group may not be subject to all insurance laws and 
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regulations of this state. 

ill A purchaaing group may not purchase insurance that 

provides for a deducti_bl_e or self-insured retention 

applicable to the group as a whole. Coverage may provide for 

a deductible or self-insured retention applicable to 

individual members. 

(5) Purchases of insurance by purchasing groups are 

subject to the same standards regarding aggregate limits 

that are applicable to all purchases of group insurance." 

Section 68. Section 33-22-804, MCA, is amended to read, 

"33-22-804. Corporate powers of association 

ez-ination of books. (1) Any association formed for the 

purposes of this part may hold title to property, may enter 

into contracts, and may limit the liability of its members 

to their respective pro rata shares of the liability of such 

the association. Any-eueh An association may sue and be sued 

in its associate name and for aueh that purpose only aha¼½ 

must be treated as ·a domestic corporation. Service of 

procEMts a9ainet 911eh the association made upon a managing 

insurance producer, any member ~fteree! of the association, 

or any insurance producer authorized by appointment to 

receive service of.process eha:1::1:-hen, has the same force and 

effect -•as if ·eueh service had been made upon all members of 

the aHoci-at,ion. 

(2) &tell The association"s books and records She:1::1: must 
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also be subject to examination under the provisions of 

33-1-315, 

t:hrottgh 

33-1-316, end 

33-1-413, and 

33-1-401, 33-1-402, 33-1-411, 

[section 32], either separately or 

concurrently with examination of any of its member 

insurers." 

SECTION 69. SECT!<>N 33-10-227, MCA, IS AMENDED TO READ: 

•JJ-10-227. Asses&11enta -- abate11.ent -- basis for 

ratesetting. (1) For the purpose of providing the funds 

necessary to carry out the powers and duties of the 

association, the board of directors shall assess the member 

insurers, separately for each account, at sueh the times and 

for atteft the a.mounts as the board finds necessary. The board 

shall collect the assessments after 30 days' written notice 

to the member insurers before payment is due. 

(2) There eha¼¼--be are two classes of assessments, as 

follows: 

(a) Class A assessments shall must be made for the 

purpose of meeting administrative costs and other general 

expenses not related to a particular impaired insurer. 

(b) Class B assessments aha¼¼ must be made to the 

extent necessary to carry out the powers and duties of the 

association under 33-10-219 and 33-10-220(1) with regard to 

an impaired insurer. 

(3) (a) The amount of any Class A aasessment for e,aeh 

.account ■hall must be determined by the board. -The amount of 
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any Class B assessment ahall must be divided among the 

accounts in the proportion that the premiums received by the 

impaired insurer on the policies covered by each account 

bear to the premiums received by stteh the insurer on all 

covered policies. 

(b) Class B assessments against member insurers for 

each account ahall must be in the proportion that the 

premiums received on business in this state by each assessed 

member insurer on policies covered by each account bear to 

sueh the premiums received on business in this state by all 

assessed member insurers. 

(c) Assessments for funds to meet the requirements of 

the association with respect to an impaired insurer sfta¼¼ 

~ not be made until necessary to implement the purposes of 

this part. Classification of assessments under subsection 

(2) and computation of assessments under this subsection 

sha¼¼ must be made with a reasonable degree of accuracy, 

recognizing that exact determinations may not always be 

possible. 

(4) The association may abate or defer, in whole or in 

part, the assessment of a member insurer if, in the opinion 

of the board, payment of the assessment would endanger the 

ability of the member insurer to fulfill its contractual 

obligations. The total of all assessments upon a member 

insurer for each account sfta¼¼ ~ not in any one calendar 
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year exceed 2\ of saeh the insurer's premiums in this state 

on the policies covered by the account. 

(5) In the event an assessment against a member insurer 

is abated or deferred, in whole or in part, because of the 

limitations set forth in subsection (4), the amount by which 

saeh the assessment is abated or deferred sha¼i must be 

assessed against the other member insurers in a manner 

consistent with the basis for assessments set forth in this 

section. If the maximum assessment, together with the other 

assets of the association in either account, does not 

provide in any one year in either account an amount 

sufficient to carry out the responsibilities of the 

association, the necessary additional funds sha¼¼ must be 

assessed as soon thereafter as permitted by this part. 

(6) If al\ assessment for any subaccount of the life 

insurance account and the annuity account in any l year does 

not p_rovide an amount sufficient to care~ out the 

responsibilities of the association, then pursuant to 

subsection (3)(b), the board shall assess all subaccounts of 

the life insurance ac~9unt a~~ the annulli, account for the 

necessary additional amount, subject to the maximum 

assessment stated in subsection ill· 

t6tffi The board may, by an equitable method as 

established in the plan of operation, refund to member 

insurers, in proportion to the contribution of each insurer 
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to that account, the amount by which the assets of the 

account el[ceed the amount the board finds is necessary to 

carry out during the coming year the obligations of the 

association with regard to that amount, including assets 

accruing from net realized gains and income from 

investments. A reasonable amount may be retained in any 

account to provide funds for the continuing expenses of the 

association 

impractical. 

and for future losses if refunds are 

tTtill It aha¼¼-be is proper for any member insurer, in 

determining ita premium rates and policyowner dividends as 

to any kind of insurance within the scope of this part, to 

consider the amount reasonably necessary to meet 

asses&11ent obligations under this part. 

its 

t8till Th■ association shall issue to each insurer 

paying an assessment under this part a certificate of 

contribution, in a form prescribed by the commissioner, for 

the amount so paid. All outstanding certificates afta¼i ~ 

be of equal dignity and priority without reference to 

amounts or dates of issue. A certificate of contribution may 

be shown by the insurer in its financial statement as an 

asset in saeh that form and for sach the amount, if any, and 

period of time aa that the commissioner may approve." 

SECTION 70. SECTION 33-10-230, MCA__, IS AMENDED TO READ: 

"33-10-230. Tas writeoffs of certificates of 

-131- SB 430 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0430/02 

contribution. (1) Unless a longer period has been allowed by 

the commissioner, a member insurer shall at its option have 

the right to show a certificate of contribution for a Class 

B assessment only as an asset in the form approved by the 

commissioner pursuant to 33-10-227t9tfil, at percentages of 

the original face amount approved by the commissioner, for 

calendar years as follows: 

(a) 1001 for calendar year of issuance; 

(b) 80\ for the first calendar year after year of 

issuance; 

(c) 60\ for second calendar year after 

issuance; 

year of 

(d) 40\ for third calendar year after year of issuance; 

(e) 201 

issuance. 

for fourth calendar year after year of 

(2) The insurer may offset the amount written off by it 

in the calendar year under subsection (1) above against its 

premium tax liability to this state accrued with respect to 

business transacted in etteh the calendar year. 

(3) Any sums acquired by refund, pursuant to 

33-l0-227t6t.ill, from the association which have therefore 

been written off by contributing insurers and offset against 

premium taxes as provided in subsection (2) above and are 

not then needed for purposes of this part she¼¼ must be paid 

by the association to the commissioner and by-him deposited 
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by the commissioner with the state treasurer for credit to 

the general fund of this state." 

NEW SECTION. Section 71. Repealer. Sections 33-1-403, 

4 33-1-412, 33-2-1205, and 33-10-229, MCA, are repealed. 

5 

6 

7 

8 

9 

NEW SECTION. Section 72. Codification instruction. (lJ 

[Sections 1 through 27] are intended to be codified as an 

integral part of Title 33, and the provisions of Title 33 

apply to [sections 1 through 27], 

(2) [Sections 28 through 30] are intended to be 

10 codified as an integral part of Title 33, chapter 2, part 

11 12, and the provisions of Title 33, chapter 2, part 12, 

12 apply to [sections 28 through 30]. 

13 (3) [Sections 31 through 33] are intended to be 

14 codified as an integral part of Title 33, chapter 1, part 4, 

15 and the provisions of Title 33, chapter 1, part 4, apply to 

16 [sections 31 through 33], 

17 (4) [Section 34] is intended to be codified as an 

18 integral part of Title 33, chapter 11, and the provisions of 

19 Title 33, chapter 11, apply to [section 34]. 

20 (5) [Sections 35 through 38] are intended to be 

21 codified as an integral part of Title 33, chapter 2, part 

22 13, and the provisions of Title 33, chapter 2, part 13, 

23 apply to [sections 35 through 38]. 

24 (6) [Section 48] is intended to be codified as an 

25 integral part of Title 33, chapter 2, part 11, and the 
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provisions of Title 33, chapter 2, part 11, apply to 

[ section 48 l , 

-End-
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