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INTRODUCED BY 45 3

A BILL FOR AN ACT ENTITLED: “AN ACT MODIFYING THE ANNUAL

REPORT REQUIREMENTS FCR THE WATER LEASING STUDY: REMOVING
THE PROVISION LIMITING ELIGIBLE STREAMS TO 10 STREAM
REACHES; AUTHORIZING THE USE OF RIVER RESTORATION FUNDS FOR
WATER LEASING; AMENDING SECTIONS B85-2-436, 85-2-437,
87-1-257, AND 87-1-610, MCA; AND PROVIDING AN EFFECTIVE
DATE.*

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. sSection 85-2-436, MCA, is amended to read:
"85-2-436. (Temporary) Water leasing study. (1) The

department of fish, wildlife, and parks and the department,

in consultation with the water policy committee, shall
conduct and coordinate a study that, at a minimum:

(a) provides the following data for each designated
stream reach and each pilot lease entered into under
subsection (2):

{i} the length of the stream reach and how it is
determined;

{ii) technical methods and data used to determine
critical streamflow or volume needed to preserve fisheries;

(iii) legal standards and technical data used to
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determine and substantiate the amount of water available for
instream flows through leasing of existing rights;

(iv) contractual parameters, conditions, and other steps
taken to ensure that each 1lease in no way harma other
appropriators, particularly if the stream is one that
experiences natural dewatering; and

{(v) methods and technical means used to monitor use of
water under each lease;

(b) based on the data provided under subsection (1l)(a),
develops a complete model cof a water lease and lease
autherization that includes a step-by-step explanation of
the proceas from initiation to completion.

(2) PFor purposes of undertaking the study described in
subsection (1) and as authorized by law, the department of
fish, wildlife, and parks and the department may engage in
the activities described in this subsection. For purposes of
this study, this section is the exclusive means by which the
department of fish, wildlife, and parks may seek tc change
an appropriation right to an instream flow purpose.

(a) The department of fish, wildlife, and parks, with
the conasent of the commission, may lease existing rights for
the purpose of maintaining or enhancing streamflows for the
benefit of fisheries in stream reaches determined eligible
by the board pursuant to 85-2-437.

(b) Upon receipt of an application for a lease from the

2 B
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department of fish, wildlife, and parks, the department
shall publish notice of the application asa provided in
85-2-307. Parties who believe they may be adversely affected
by the proposed lease may file an objection as provided in
B5-2-308. A lease may not be approved until all objections
are resolved, After resolving all objections filed under
85-2-308, the dJdepartment shall authorize a lease of an
existing right for the purpose of maintaining or enhancing
streamflows for the benefit of fisheries 1f the applicant
submits a complete application and meets the requirements of
85-2-402.

{c) The application for a lease authorization must
include Bspecific information on the length and location of
the stream reach in which the streamflow must be maintained
or enhanced and must provide a detailed streamflow measuring
plan that describes the points where and the manner in which
the streamflow must be measured.

(d) The maximum gquantity of water that may be leased is
the amount historically diverted by the lessor. However,
only the amount historically consumed, or a smaller amount
if sapecified by the department in the lease authorization,
may be used to maintain or enhance streamflows below the
lessor's point of diversion.

{e) The lease may not be issued for a term of more than

10 years, but it may be renewed once for up to 10 years,

-3~
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except that a lease of water made available from the
development of a water conservation or storage project is
restricted to a term of not more than 20 vyears. Upon
receiving notice of a lease renewal, the department shall
notify other appropriators potentially affected by the lease
and shall allow 30 days for submission of new evidence of
adverse effects to cother water rights, A lease authorization
is not required for a renewal unless an appropriator other
than an appropriator described in subsection (2)({i) submits

evidence of adverse effects to his the appropriator's rights

that has not been considered previously. If new evidence is
pub-itted, a lease authorization must be obtained according
to the requirements of 85-2-402.

{£) During the term of the lease, the department may
modify or revoke the lease authorizatlon if an appropriator
other than an appropriator described in subsection (2){i)
proves by substantial credible evidence that hia  the
appropriator's water right is adversely affected.

{(g) The priority of appropriation for a lease under
this section is the same as the priority of appropriation of
the right that is leased.

(h) HNeither a change in appropriation right nor any
other authoriszation is required for the reversion of the
appropriation right to the lessor's previous use,

(i) A person issued a water use permit with a priority

_4_
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of appropriation after the date of £iling of an application
for a lease authorization under this section may not object
to the exercise of the lease according to its terms or the
reversion of the appropriation right to the lessor according
to the lessor's previous use.

{j) The department of fish, wildlife, and parks shall
pay all coats associated with installing devices or
providing personnel to measure streamflows according to the
measuring plan submitted under this section.

{3) (a) The department of fish, wildlife, and parks
shall complete and submit to the board, commission, and
water policy committee an annual atudy progresa report by
December 1 of each year. This report must include the
applicable information 1listed in subsection (1) for each

lease, a summary of stream reach designation activity wunder

85-2-437, and a summary of leasing activity on all

designated streams. If the department of fish, wildlife, and

parks has not leased additional water rights under this
section by December 1 of any year, the department of fish,
wildlife, and parks shall provide coapelling justification
for that fact in the study progress report.

{b} A fipnal study report must be adopted by the board
and commission and submitted to the water policy committee,
which shall complete the final report by December 1, 1998,

{4) This section does not create the right for a person

_5-
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to bring suit to compel the renewal of a lease that has
expired. (Terminates June 30, 1999--sec. 4, Ch. 740, L.
1991.)"

Section 2. section 85-2-437, MCA, is amended to read:

*85-~2-437. (Temporary) Board designation of eligible
stream reaches. {1) The department of fish, wildlife, and
parks, with the consent of the commissaion, may apply to the
board for designation of stream reaches for which water
leasing to maintain or enhance streamflows pursuant to
85-2-436 may occur.

{2} The board may declare a stream reach eligible for
leasing pursuant to 85-2-436 only if it finds that water
leasing is necessary to maintain or enhance streamflows for
fisheries.

tij——!he--beard—;mny--deaignaee--no--mere—than-ie—serean
reaches--in--the-—state——-where——water—-leaning-—-pursuant--ts
85-2-436-may-occur=-if-the-department-of-fishy-wiidtifer-and
parks-determines-that-a-water--itease--cannct--be--reasonably
obtained--on-a-designated-stream-reach;—the—board-may-remove
the-denignation—from-that-stream-reach-and-designate-another
stream-reach-pursuant-to-this-sections (Terminates June 30,

1999--sec. 4, Ch. 740, L., 1991.)"

Section 3. section 87-1-257, MCA, is amended to read:

*87-1-257. River restoration program. {1) The

department shall administer a river restoration program.

_6_.
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(2) The program may consiast of physical projects to
improve rivers and their associated lands in order to
congerve and enhance fish and wildlife habitat, including
but not limited to the leasing of water rights under

85-2-436.

{3) The department shall work cooperatively with
individuals, conservation districts, and state, local,
private, tribal, and federal crganizations to achieve the
goals of the program and may contract with private
organizgations to implement specific river restoration
projects.

(4) The department shall present projects to the local
conservation district for review and recommendations and
obtain any applicable permits.

{S) The department shall receive the consent of the
landowner or 1lessee of any associated lands before
initiating physical projects on these lands.

(6) Ne A project conducted under the program may nct

restrict or interfere with the exercjse of any water right.*™

Section 4. section 87-1-610, MCA, is amended to read:
"87-1-610. (Temporary) Contributions for leasing
appropriation rights -- general spending authority. (1) The
department may accept contributions from publi¢ or private

entities for the purpose of leasing appropriation rights to

maintain or enhance instream flows for the benefit of

-7-
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fisheries.

{a) Any ceontributions accepted by the department under
this section must be deposited in the £fish and wildlife
mitigation trust fund established in 87-1-611.

(b) The department shall expend money obtained under
this section and deposited in the fish and wildlife
mitigation trust fund exclusively to lease existing rights
for the purpose of maintaining or enhancing instream flows
for fisheries.

{2) The department may also expend other departmental
funds to lease existing rights for the purpose of
maintaining or enhancing instream flows for fisheries,

including but not limited to departmental funds in the river

restoration special revenue account established under

87-1-258. (Terminates June 30, 1999--sec. 4, Ch. 740, L.
1991.)"

NEW SECTION. Section 5. Effective date. [This act] is
effective July 1, 1993,

-End-

-8—



STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for SBQ383, as introduced,

DESCRIPTION OF PROPOSED LEGISLATION: An act modifying the annual report requirements for the water leasing study; removing

the provigion limiting eligible streams tc 10 stream reaches; authorizing the use of river restoration funds for water
leasing; and providing an effective date.

ASSUMPTIONS :
1. The river restoration program currently funds improvements to streams and rivers such ae stream base fencing and water
quality improvements.

2. There will be nc change in the revenues or expenditures in the river restoration program.

3. Water leasing would compete with other types of projects to improve fish habitat in the future.

FISCAL IMPACT: None for the Department of Fish, Wildlife and Parks.

\ . L 2:1793 aeRatt AR

DAVID LEWIS, BUDGET DIRECTOR DATE
Office of Budget and Program Planning

LORENTS GROSFIELD, PRIMARY SPONSOR DATE

Fiscal Note for SB0383, as_introduced

SB 383
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APPROVED BY COMMITYEE
ON AGRICULTURE LIVESTOCK
& IRRIGATIDN

SENATE BILL NO. 383

INTRODUCED BY GROSFIELD, GILBERT, ANDERSON

A BILL FOR AN ACT ENTITLED: "AN ACT MODIFYING THE ANNUAL
REPCRT REQUIREMENTS POR THE WATER LEASING STUDY; REMOVING
REVISING THE PROVISION LIMITING ELIGIBLE STREAMS TO 16 20
STREAM REACHES; AUTHORIZING THE OUSE OF RIVER RESTORATION
FUNDS PFOR WATER LEASING; AMENDING SECTIONS 85-2-436,
85-2-437, 87-1-257, AND 87-1-610, MCA; AND PROVIDING AN

EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Ssection 85-2-436, MCA, is amended to read:

"85-2-436. (Temporary) Water leasing study. (1) The
department of fish, wildlife, and parké and the department,
in consultation with the water policy committee, shall
coenduct and coordinate a study that, at a minimum:

(a) provides the following data for each designated
stream reach and each pilot lease entered into under
subsection (2):

{1) the length of the stream reach and how it is
determined;

{ii) technical methods and data wused to determine
critical streamflow or volume needed to preserve fisheries;

{iii) legal standards and technical data used to
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determine and substantiate the amount of water available for
instream flows through leasing of existing rights;

{iv) contractual parameters, conditions, and other steps
taken to ensure that each lease in no way harms other
appropriators, particularly if the atream is one that
experiences natural dewatering: and

{v) ‘methods and technical means ugsed to monitor use of
water under each lease;

(b) based on the data provided under subsection {1)(a),
develops a complete model of a water lease and lease
authorization that includes a step-by-step explanation of
the process from initiation to completion.

{2) For purposes of undertaking the study described in
subsection (1) and as authorized by law, the department of
Fish, wildlife, and parks and the department may engage in
the activities described in this subsection. For purposes of
this study, this section is the exclusive means by which the
department of fish, wildlife, and parks may seek to change
an appropriation right to an instream flow purpose.

(a) The department of fish, wildlife, and parks, with
the consent of the commission, may lease existing rights for
the purpose of maintaining or enhancing streamflows for the
benefit of fisheries in stream reaches determined eligible
by the board pursuant to 85-2-417.

(b} Upon receipt of an application for a lease from the

-2- SB 383
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department of fiph, wildlife, and parks, the department
shall publish notice of the application as provided in
85-2-307. Parties who believe they may be adversely affected
by the propcsed lease may file an objection as provided in
B5-2-308. A lease may not be approved until all objections
are resolved. After resolving all objections filed wunder
85-2-308, the department shall authorize a lease of an
existing right for the purpose of maintaining or enhancing
streamflows for the benefit of fisheries if the applicant
submits a complete application and meets the requirements ?f
85-2-402.

{¢) The application for a lease authorization must
include specific information on the length and location of
the stream reach in which the streamflow must be maintained
or enhanced and must provide a detailed streamflow measuring
plan that describes the points where and the manner in which
the streamflow must be measured.

{d) The maximum guantity of water that may be leased is
the amount higtorically diverted by the lessor. However,
only the amount historically consumed, or a smaller amount
if sapecified by the department in the lease authorization,
may be used to maintain or enhance streamflows below the
lessor's point of diversion.

(e) The lease may not be issued for a term of more than

10 years, but it may be renewed once for up to 10 years,

-3- SB 383
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except that a lease of water made available from the
development of a water conservation or storage project is
restricted to a term of not more than 20 years. Upon
receiving notice of a lease renewal, the department shall
notify other appropriators potentially affected by the lease
and shall allow 30 days for submission of new evidence of
adverse effects to other water rights. A lease authorization
is not required for a renewal unless an appropriator other
than an appropriator described in subsection (2)(i) submits

evidence of adverse effects to his the appropriator's rights

that has not been considered previously. If new evidence is
submitted, a lease authorization muast be obtained according
to the requirements of 85-2-402.

(£) During the term of the lease, the department may
modify or revocke the lease authorization if an appropriator
other than an appropriator described in subsection (2)(i)
proves by substantial credible evidence that his Ehe
appropriator's water right is adversely affected.

{9} The priority of appropriation for a lease under
this section is the same as the priority of appropriation of
the right that is lieased.

{h) Neither a change in appropriation right nor any
other authorization is required for the reversion of the
appropriation right to the lessor's previous use.

(i) A person issued a water use permit with a priority

- SB 3183
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of ‘approptiation after the date of filing of an application
for a lease authorization under this section may not object
to the exercise of the lease according to its terms or the
reversion of the appropriation right to the lessor according
to the lessor's previous use.

(j) The department of fish, wildlife, and parks shall
pay all costs associated with installing devices or
providihg personnel to measure streamflows according to the
measuring plan submitted under this section.

{3) (a) The department of fish, wildlife, and parks
shall complete and submit to the board, commigsion, and
water policy committee an annual study progress report by

pecember 1 of each year. This report must include the

applicable information listed in subsection (1) for each.

lease, a summary of gtream reach designation activity under

85-2-437, and a summary of leasing activity on all

degignated streams. If the department of fish, wildlife, and

parks his not leased additional water rights under this

section by Deceamber 1 of any year, the department of fiah,
wildlife, and parks shall provide compelling justification
for that fact in the study progreas report.

(b) A final study report must be adopted by the board
and commission and submitted to the water policy committee,
which shall complete the f£inal report by December 1, 1998.

(4) This section does not create the right for a person

-5- sB 383
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to bring suit to compel the renewal of a lease that has
expired. (Terminates June 30, 1999--gsec. 4, Ch. 740, L.
1991,)*

Section 2. section B5-2-437, MCA, is amended to read:

*85-2-437. (Temporary) Board designation of eligible
stream reaches. (1) The department of fish, wildlife, and
parks, with the consent of the comaission, may apply to the
board for designation of stream reaches for which water
leasing to maintain or enhance BsBtreamflows pursuant to
85-2-436 may occur.

{2) The bcard may declare a stream reach eligible for
leasing pursuant to 85-2-436 only if it finds that water
leasing is neceasary to maintain or enhance streamflows for
fisheries.

t3y——The--board--may--designate-—no--more-than-18-scream
reaches-—-in--the--state--where--water-—ieasing——pursaant——to
85-2-436-may-occurr-3f-the-department-of-fishy-witdiifey-and
parks-determinea-that-a-water--lease--cannot-—-be--reasonabiy
obtained--on-a-designated-atrean-reachy-the-board-may-remove
the-designation-from-that-stream-reach-and-designate-another
astream-reach—puravant-to-this-sections

{3) THE BOARD MAY DESIGNATE NO MORE THAN 20 STREAM

REACHES IN THE STATE WHERE WATER LEASING PURSUANT TO

85-2-436 MAY OCCUR. IF THE DEPARTMENT OF FISH, WILDLIFE, AND

PARKS DETERMINES THAT A WATER LEASE CANNOT BE REASONABLY

~6- SB 382
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OBTAINED ON A DESIGNATED STREAM REACH, THE BOARD MAY REMOVE

THE DESIGNATION FROM THAT STREAM REACH AND DESIGNATE ANOTHER

STREAM REACH PURSUANT TO THIS SECTION. (Terminates June 30,

1999-——-sec. 4, Ch. 740, L. 1991.)"

Section 3. Section 87-1-257, MCA, is amended to read:

"87-1-257. River restoration program. (1) The
department shall administer a river restoration program.

{2) The program may consist of physical projects to
improve rivers and their associated lands in order to
conserve and enhance fish and wildlife habitat, including
but not_ limited to the 1leasing of water rights under

85-2-436.

{3) The department shall work cooperatively with
individuals, conservation districts, and state, local,
private, tribal, and federal organizations to achieve the
goals of the program and may contract with private
organizations to inpiement specific river restoration
projects.

{4) The department shall present projects to the local
conservation district for review and recommendations and
obtain any applicable permits.

{S) The department shall receive the consent of the
landowner or lessee of any associated lands before
initiating physical projects on these lands.

{6} No A project conducted under the program may not

7= SB 383
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restrict or interfere with the exercise of any water right."

Section 4. Section 87-1-610, MCA, is amended to read:
"87-1-610. (Temporary) Contributions for leasing
appropriation rights - general spending authority. (1) The
department may accept contributions from public or private
entities for the purpose of leasing appropriation rights to
maintain or enhance instream flows for the benefit of
fisheries.

(a) Any contributions accepted by the department under
this section must be deposited in the fish and wildlife
mitigation trust fund established in 87-1-611.

{b) The department shall expend money obtained under
thie section and deposited in the £figsh and wildlife
mitigation trust fund exclusively to lease existing rights
for the purpose of maintaining or enhancing instream flows
for fisheries.

{2) The department may alsc expend other departmental
funds to lease existing rights for the purpeose of
maintaining or enhancing instream flows for fisheries,

including but not limited to departmental funds in the river

restoration special revenue account egstablished under

87-1-258. (Terminates June 30, 1999--sec. 4, Ch. 740, L.
1991.)"

NEW SECTION. Section 5. Effective date. [This act]  is

effective July 1, 1993,

-End-
-8~ SB 13183
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SENATE BILL NO. 383

INTRODUCED BY GROSFIELD, GILBERT, ANDERSON

A BILL FOR AN ACT ENTITLED: "AN ACT MODIFYING THE ANNUAL
REPORT REQUIREMENTS FOR THE WATER LEASING STUDY; REMOVING
REVISING THE PROVISION LIMITING ELIGIBLE STREAMS TO 16 20
STREAM REACHES; AUTHORIZING THE USE OF RIVER RESTORATION
FUNDS FOR WATER LEASING; AMENDING SECTIONS 85-2-436,
B5-2-437, 87-1-257, AND 87-1-610, MCA; AND PROVIDING AN

EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 85-2-436, MCA, is amended to read:

"85-2-436. (Temporary) Water leasing atudy. (1) The
department of fish, wildlife, and parks and the department,
in consultation with the water policy committee, shall
conduct and coordinate a study that, at a minimum:

{a) ptovideﬁ the fcllowing data for each designated
stream reach and each pilot lease entered into under
subsection (2):

{i} the length of the stream reach and how it is
determined;

{ii) technical methods and data used to determine
critical streamflow or volume needed to preserve fisheries;

(1ii) legal standards and Lechnical data used to
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determine and substantiate the amount of water available for
instream flows through leasing of existing rights;

(iv) contractual parameters, conditions, and other steps
taken to ensure that each lease in no way harms other
appropriators, particularly if the stream is one that
experiences natural dewatering; and

(v) methods and technical means used to monitor use of
water under each lease;

{b) based on the data provided under subsection {1){a),
develops a complete model of a water lease and lease
authorization that includes a step-by-step explanation of
the procesas from initiation to completion.

{2} For purposes of undertaking the study described in
subsection (1) and as authorized by law, the department of
fish, wildlife, and parks and the department may engage in
the activities described in this subsection. For purposes of
this study, this section is the exclusive means by which the
department of fish, wildlife, and parks may seek to change
an appropriation right to an inatream flow purpose.

{a) The department of fish, wildlife, and parks, with
the consent of the commission, may lease existing rights for
the purpose of maintaining or enhancing streamflows for the
benefit of fisheries in Stream reaches determined eligible
by the board pursuant to 85-2-417.

{b) Upon receipt of an application tor a lease from the

-2 SB 381
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depariment of fish, wildlife, and parks, the department
shall publish notice of the application as provided in
B5-2-367. Parties who believe they may be adversely affected
by the proposed lease may file an objection as provided in
B5-2-308B. A lease may not be approved until all ebjections
are resclved. After resolving all objections filed wunder
BS-2-308, the department shail authorize a lease of an
existing right for the purpose of maintaining or enhancing
streamflows for the benefit of fisheries if the applicant
submits a complete application and meets the requirements of
85-2-402.

{c} The application for a lease authorization must
include specific information on the length and location of
the stream reach in which the streamflow must be maintained
or enhanced and must provide a detailed streamflow measuring
plan that describes the points where and the manner in which
the streamflow must be measured.

{d) The maximum gquantity of water that may be leased is
the amount historically diverted by the lessor. However,
only the amount historically consumed, or' a smaller amount
if specified by the department in the lease authorization,
may be used to maintain or enhance streamflows below the
lesscr's point of diversion.

(e) The lease may not be issued for a term of more than

10 years, but it may be renewed once for up to 10 years,
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except that a lease of water made available from the
development o©f a water conservation or storage project is
restricted to a term of not more than 20 years. Upon
receiving notice of a lease renewal, the department shall
notify other appropriators potentially affected by the lease
and shall allow 30 days for submission of new evidence of
adverse effects to other water rights. A lease authorization
is not required for a renewal unless an appropriator other
than an appropriator described in subsection (2){i} submits

evidence of adverse effects to his the appropriator's rights

that has not been considered previously. If new evidence is
submitted, a lease authorization must be obtained according
to the requirements of 85-2-40¢2.

(f) During the term of the lease, the department may
modify or revoke the lease authorization if an appropriator
other than an appropriator described in subsection (2)(i)
proves by substantial credible evidence that his the
appropriator's water right is adversely affected.

{g) The priority of appropriation for a lease under
this section is the same as the priority of appropriation of
the right that is leased,

(h) Neither a change in appropriation right nor any
other autherization is required for the reversion of the
appropriation right to the lessor's previous use.

{i) A person issued a water use permit with a priority
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of appropriation after the date of filing of an application
for a lease authorization under this section may not object
to the exercise of the lease according to its terms or the
reversion of the appropriation right to the lessor according
to the lessor’s previous use.

(i} The department of fish, wildlife, and parks shall
pay all costs associated with installing devices or
providihg personnel to measure streamflows according to the
meagsuring plan submitted under this section.

{3) (a) The department of fish, wildlife, and parks
shall complete and submit to .the board, commiasion, and
water policy committee an annual study progress report by
December 1 of each year. This report must include the
applicable information listed in subsection (1) for each

lease, a summaty of stream reach designation activity under

B5-2-4137, and a summary of leasing activity on all

designated streams. If the department of fish, wildlife, and

parks has not leased additional water rights under this
section by December 1 of any year. the department of fish,
wildlife, and parks shall providé compelling justification
for that fact in the study progress report.

{b} A f;nal study report must be adopted by the board
and commission and submitted to the water policy committee,
which ahall complete the final report by December 1. 1998.

(4) This section does nol create the right for a person

.- sk 383
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to bting suit to compel the renewal of a lease that has
expired. {Terminates June 390, 1399-—5ec. 4, Ch. 740, L.
1991.)"

Section 2. section 85-2-437, MCA, is amended to read:

"8§5-2-437. (Temporary) VBoa:d designation of eligible
stream reaches. (1) The department of fish, wildlife, and
parks, with the consent of the commission, may apply to the
board for designation cof stream reaches for which water
leasing to maintain or enhance streamflows pursuant to
85-2-436 may occur.

(2) The board may declare a stream reach eligible for
leasing pursuant toc 85-2-436 only if it finds that water
léasing is necessary to maintain or enhance streamflows for
fisheries.

t3)--Phe--board--may--designate-—-no--more-than-ié-seream

reaches-~-in-—the--state--where--water--teasing--punrsuant——to

85-2-436-may-occurs-1f-the-department-oé-fishy-witdi+fey-and

parks-determinea-that-a-water--iease—-cannst—-be--reasonabiy
obtained--on-a-designated-stream-reach;-the-board-may-remove
the-designation-frem-that-stream-reach-and-designace-another
stream-reach-pursuant-to-this-sections

(3) THE BOARD MAY DESIGNATE NO MORE THAN 20 STREAM

REACHES IN THE STATE WHERE WATER LEASING PURSUANT TO

B5-2-436_MAY OCCUR. 1F THE DEPARTMENT OF FISH, WILDLIFE, AND

EARKS DETERMINES  THAT A _WATER LEASE CANNOT BE REASONABLY
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OBTAINED ON A DESIGNATED STREAM REACH, THE BOARD MAY REMOVE

THE DESIGNATION FROM THAT STREAM REACH AND DESIGNATE ANOTHER

STREAM REACH PURSUANT TO THIS SECTION. (Terminates June 30,

1999-~gec- 4, Ch, 740, L. 1991.)"

Section 3. Section 87-1-257, MCA, is amended to read:

"87-1-257. River restoration program. (1) The
department shall administer a river restoration program.

(2) The program may consist of physical projects to
improve rivers and their associated landas in order to
conserve and enhance fish and wildlife habitat, including

but noct limited to the leasing of water rights under

85-2-436.

(3} The department shall work cooperatively with
individuals, conservation districts, and state, local,
private, tribal, and federal organizationgs to achieve the
goals of the program and may contract with private
organizations to implement specific river restoration
projects.

{4) The department shall present projects to the local
conservation district for review and recommendations and
obtain any applicable permits.

{S) The department shall receive the consent of the
landowner or lessee of any associated lands before
initiating physical projects on these lands.

(6) No A project conducted under the program may not

-7- 5B 383
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restrict or interfere with the exercise of any water right.*
Section 4. Section B87-1-610, MCA, is amended to read:

"87-1-610. (Temporary) Contributions for leasing
appropriation rights —— general spending authority. (1) The
department may accept contributions from public or private
entities for the purpose of leas;ng appropriation rights to
maintain or enhance instream flows for the benefit of
fisheries.

(a) Any contributions accepted by the department under
this section must be deposited in the fish and wildlife
mitigation trust fund established in 87-1-611.

b} The department shall expend money obtained wunder
this section and deposited in the fish and wildlife
mitigation trust fund exclusively to lease existing rights
for the purpose of maintaining or enhancing instream flows
for fisheries.

{2) The department may also expend other departmental
funds to lease existing rights for the purpose of
maintaining or enhancing instream £lows for fisheries,

including but not limited to departmental funds in the river

restoration special revenue account established under

87-1-258. (Terminates June 30, 1999--sec. ¢, Ch. 740, L.
1991.)"

NEW SECTION. Section 5. Effective date. {This act] is

effective July 1, 1983,

~End-
-8- SB 383
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SENATE BILL NO. 383

INTRODUCED BY GROSFIELD, GILBERT, ANDERSON

A BILL FOR AN ACT ENTITLED: “AN ACT MODIFYING THE ANNUAL
REPORT REQUIREMENTS FOR THE WATER LEASING STUDY; REMEVING
REVISING THE PROVISION LIMITING ELIGIBLE STREAME TO 30 20
STREAM REACHES; AUTHORIZING THE USE OF RIVER RESTORATION
FUNDS FOR WATER LEASING; AMENDING SECTIONS 85-2-436,
85-2-437, 87-1-257, AND B7-1-610, MCA; AND PROVIDING AN

EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 85-2-436, MCA, is amended to read:

"85-2-436. (Temporary) Water leasing study. (1} The
department of Eish, wildlife, and parks and the department,
in congultation with the water policy committee, shall
conduct and cootdinaté a study that, at a minimum:

{a} provides the following data for each designated
stream reach and each pilot lease entered into under
subsection (2):

(i) the leagth of the stream reach and how it is
determined;

{ii} technical methods and data used to determine
critical streamflow or volume needed to preserve fisheries;

{iii) legal standards and technical data used to
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determine and substantiate the amount of water available for

instream flows through leasing of existing rights;

(iv) contractual parameters, conditions, and other Steps
taken to ensure that each lease in no way harms other
approprjators, particularly if the stream is one that
experiences natural dewatering; and

(v) methods and technical means used to monitor use of
water under each leasge;

(b) based on the data provided under subsection (1)fa).,
develops a complete model of a water lease and lease
authorization that includes a step-by-step explanation of
the process from initiation to completion.

(2) For purposes of undertaking the study described in
subsection (1) and as authorized by law, the department of
fish, wildlife, and parks and the department may engage in
the activities described in this subsection. For purposes of
this study, this section is the exclusive means by which the
department of fish, wildlife, and parks may seek to change
an appropriation right to an instream Elow purpose.

(a)] The department of fish, wildlife, and parks, with
the consent of the commission, may lease existing rights for
the purpose of maintaining or enhancing streamflows for the
benefit of fisheries in stream reaches determined eligible
by the board pursuant to 85-2-437.

(b) Upon receipt of an application for a lease from the

-2- SB 383
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department of fish, wildlife, and parks, the department
shall publish notice of the application as provided in
85-2-307. Parties who believe they may be adversely affected
by the proposed lease may file an objection as provided in
85-2-308. A lease may not be approved until all objections
are resolved. After resclving all objections filed under
B5-2-308, the department shail authorize a lease of an
existing right for the purpcse of maintaining or enhancing
streamflows for the benefit of fisheries if the applicant
submits a complete application and meets the requirements of
85-2-402.

{c) The application for a lease authorization must
include specific information on the length and location of
the stream reach in which the streamflow must be maintained
or enhanced and must provide a detailed streamflow measuring
plan that describes the points where and the manner in which
the streamflow must be measured.

{d) The maximum guantity of water that may be leased is
the amount historically diverted by the lessor. However,
only the amount historically consumed, or a smaller amount
if ppecified by the department in the lease authorization,
may be used to maintain or enhance streamflows below the
lessor‘s point of diversion.

(e} The lease may not be issued for a term of more than

10 years, but it may be renewed once for up to 10 years,
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except that a lease of water made available from the
development of a water conservation or storage project is
reatricted to a term of not more than 20 years. Upon
receiving notice of a lease renewal, the department shall
notify other appropriators potentially affected by the lease
and shall allow 30 days for submission of new evidence of
adverse effects to other water rights. A lease authorization
is not required for a renewal unless an appropriator other
than an appropriator described in subsection (2)(i) submits

evidence of adverse effects to his the appropriator's rights

that has not been considered previously. If new evidence is
submitted, a lease authorization must be obtained according
to the requirements of B5-2-402,

(E) During the term of the lease, the department may
modify or revoke the lease authorization if an appropriator
other than an appropriator described in subsection (2)(i}
proves by substantial credible evidence that his the
appropriator’'s water right is adversely affected.

(9) The priority of appropriation for a lease under
thig section is the same as the priority of appropriation of
the right that is leased.

(h) Reither a change in appropriation right nor any
other authorization 1is required for the reversion of the
appropriation right to the lessor's previous use.

{i) A person issued a water use permit with a priority

- SB 383
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of appropriation after the date of filing of an application
for a lease authorization under this section may not object
to the exercise of the lease according to its terms or the
reversion of the appropriation right to the lessor according
to the lessor's previous use.

(j) The department of fish, wildlife, and parks shall
pay - all costs associated with installing devices or
ptovidihg personnel to measure streamflows according to the
measuring plan submitted under this section.

{3) (a) The department of fish, wildlife, and parks
shall complete and submit to the board, commission, and
water policy committee an annual study progress report by

December 1 of each year. This report muat include the

applicable information listed in subsection (1) for each.

lease, a summary of stream reach designation activity wunder

85-2-437, and a susmary of leasing activity on all

designated streams. If the department of fish, wildlife, and

parks has not leased additional water rights wunder this
section by December 1 of any year, the department of Eish,
wildlife, and parks shall provide compelling justification

for that fact in the study progress report.

{b) A final study report must be adopted by the board

and commission and submitted to the water policy committee,
which shall complete the final report by December 1, 1998.

(4) This section does not create the right Eor a person
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ko bring suit to compel the renewal of a lease that has
expired. (Terminates June 30, 1999--sec. 4, Ch. 740, L.
1991.)"

Section 2. section 85-2-437, MCA, is amended to read:

*85-2-437. (Temporary) Board designation of eligible
stream reaches. (1) The department of fish, wildlife, and
parks, with the consent of the commission, may apply to the
board for designation of stream reaches for which water
leasing to maintain or enhance streamflows pursuant to
85-2-436 may occur.

(2) The board may declare a stream reach eligible for
leasing pursuant to 85-2-436 only if it Einds that water
leaning is necessary to maintain or enhance streamflows for
fisheries.

t3)--Fhe--board--may--designate--no--mare-than-i8-stream
reaches—-in--the--state--where--water--leasing--pursuant--te
85-2-436-may-eceur--if-the-department-of-fishy;-wiltdiifey—and
pariks-determines-thac-a-water--iease-—-cannet—-bhe--reasonabiy
obtained--on-a-designated-stream-reachy;-the-board-may-remove
the-designation-from-that-strean-reach-and-designate-anscther
stream—reach-pursnant—to-thia-sectéions

{3) THE BOARD MAY DESIGNATE NO MORE THAN 20 STREAM

REACHES IN THE STATE WHERE WATER LEASING PURSUANT TO

85-2-436 MAY OCCUR. IF THE DEPARTMENT OF FISH, WILDLIFE, AND

PARKS DETERMINES THAT A WATER LEASE CANNOT BE REASONABLY

-6- SB 383



W N

-

o @® ~N o

10

12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB (381/02

OBTAINED ON A DESIGNATED STREAM REACH, THE BOARD MAY REMOVE

THE DESIGRATION FROM THAT STREAM REACH AND DESIGNATE ANOTHER

STREAM REACH PURSUANT TO THIS SECTION. (Terminates June 30,

1999--gec. 4, Ch. 740, L. 1991.)"

Section 3. Ssection B7-1-257, MCA, is amended to read:

“87-1-257. River restoration program. {1) The
department shall administer a river restoration program.

(2) The program may consist of physical projects to
improve rivers and their associated lands in order to
conserve and enhance fish and wildlife habitat, including

but not limited to the leasing of water rights under

85-2-436.

(3} The department shall work cooperatively with
individuals, conservaticn districts, and state, local,
private, tribal, and federal organizations to achieve the
goals of the program and may contract with private
organizations to implement specific river restoration
projects.

{4) The department shall present ptojects to the local
congervation district for review and recommendations and
obtain any applicable permits.

(5) The department shall receive the consent of the
landowner or lessee of any associated lands before
initiating physical projects on these lands.

(6) Wo A project conducted under the program may not
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restrict or interfere with the exercise of any water right.”

Section 4. section 87-1-610, MCA. is amended to read:
*"87-1-610. (Temporary) Contributions for leasing
appropriation rights -- general spending authority. (1) The
department may accept contributions from public or private
entities for the purpose of leasing appropriation rights to
maintain or enhance instream flows for the benefit of
fisheries.

{a) Any contributions accepted by the department under
this section must be deposited in the fish and wildlife
mitigation trust fund established in 87-1-611.

{b) The department shall expend money obtained under
this section and deposited in the fish and wildlife
mitigation trust fund exclusively to lease existing rights
for the purpose of maintaining or enhancing instream flows
for flsheries.

(2) The department may also expend other departmental
Eunds to lease existing rights for the purpose of
maintaining or enhancing instream flows for Eisheries,

including but not limited to departmental funds in the river

regtoration special revenue account established under

87-1-258, (Terminates June 30, 1999--sec. 4, Ch. 740, L.
1991.)"

NEW SECTION. Section 5. Effective date. [This act] is

effective July 1, 1993,

-End-
-g- SB 383





