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INTRODUCED BY 

~ 
Go4ti1:3 

BILL NO. .--L,.,.,. 
351 

A BILL FOR AN ACT ENTITLED: "AN ACT LIMITING THE RIGHT OF A 

WITNESS IN A PROCEEDING BEFORE THE SECURITIES COMMISSIONER 

TO CLAIM THE PRIVILEGE AGAINST SELF-INCRIMINATION IN ORDER 

TO EXCLUDE THE USE OF THE TESTIMONY IN ANY CRIMINAL CASE; 

REVISING THE DURATION OF A TEMPORARY ORDER ISSUED BY THE 

COMMISSIONER PRIOR TO A HEARING ON AN ALLEGED VIOLATION OF 

STATE SECURITIES LAW; AMENDING SECTIONS 30-10-304 AND 

30-10-305, MCA; AND PROVIDING AN EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 30-10-304, MCA, is amended to read: 

•J0-10-304. Investigations and subpoenas. ( 1) The 

commissioner in-his-dise~e~ion may: 

(a) make stteh public or private investigations or 

examinations within or withott~ outside this state as he the 

commissioner deems consider~ necessary to determine whether 

any registration should be granted, denied, or revoked or 

whether any person has violated or is about to violate any 

provision of parts 1 through 3 of this chapter or any rule 

or order ftereander under this chapter or to aid in the 

enforcement of parts l through 3 of this chapter or in the 

prescribing of rules and forms nereaftder under this chapte!; 
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(b) require or permit any person to file a statement in 

writing, under oath or otherwise as the commissioner may 
determine, as to all the facts and circumstances concerning 

the matter to be investigated; and 

(C) publish information concerning any violation of 

parts 1 through 3 of this chapter or any rule or order 

"erettnder under this cha2ter. 

(2) (a) For the purpose of any investigation or 

proceeding under parts l through 3 of this chapter, the 

commissioner or any officer designated by h±-m the 

commissioner may administer oaths and affirmations, subpoena 

witnesses, compel their attendance, take evidence, and 

require the production of any books, papers, correspondence, 

memoranda, agreements, or other documents or records wh±eh 

!!!.!..!. the commissioner deems considers relevant 

to the inquiry. 

or material 

(b) The commissioner may issue and apply to enforce 

subpoenas in this state at the request of a securities 

agency or administrator of another state if the activities 

constituting an alleged violation for which the information 

is sought would be a violation of the Securities Act of 

Montana if the activities had occurred in this state. 

(3) In case of contumacy by or refusal to obey a 

subpoena issued to any person, any court of competent 

jurisdiction, upon application by the commissioner, may 

5~3S'T 
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issue to that person an order requiring h±m the person to 

appear before the commissioner or the officer designated by 

him the commissioner7-ehere to produce documentary evidence 

if so ordered or to give evidence tooch~n9 concerning the 

matter under investigation or in question. Any failure to 

obey the order of the court may be punished by the court as 

a contempt of court. 

(4) No ~ person is !!..Q.!_ excused from attending and 

testifying or from producing any document or record before 

the commissioner or in obedience to the subpoena of the 

commissioner or any officer designated by hi-rn the 

commissioner, or in any proceeding instituted by the 

commissioner, on the ground that the testimony or evidenceL 

tdocumentary or otherwise7L required of him the person may 

tend to incriminate h¼m or subject him the person to a 

penalty or forfeiture,-btt~-"e-eempe¼½eft. However, testimony 

or evidence that is compelled following a claim of privilege 

against self-incrimination or any information directly or 

indirectly derived from stteh the testimony or evidence may 

not be used against the witness in any criminal case. 

Nethi"q-~n-this This section preft¼bits does not prohibit the 

commissioner from granting immunity from prosecution for or 

on account of any transaction, matter, or thing concerning 

which a witness is compelled to testify if the commissioner 

determines, in his the commissioner's sole discretion, that 
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the ends of justice would be served thereby. Immunity may 

not extend to prosecution or punishment for false statements 

given pursuant to the subpoena. 

(5) The office of the securities commissioner is a 

criminal justice agency as defined in 44-5-103." 

Section 2. Section 30-10-305, MCA, is amended ~o read, 

•J0-10-305. Injunctions and other reaedies 

liaitations on actions~ (1) If it appears to the 

commissioner that any person has engaged or is about to 

engage in any act or practice constituting a violation of 

any provision of parts 1 through 3 of this chapter or any 

rule or order hereander under this chapter, 

commissioner may in-his-diseret±oft: 
"" the 

(a) issue an order directing the person to cease and 

desist from continuing the act or practice after reasonable 

notice and opportunity for a hearing. The commissioner may 

issue a temporary order pending the hearing that~ 

ill remains in effect until 10 days after t~e hearing 

on--the--a¼¼egat¼o"s-eo"ta¼~ed-in-the-eease-aftd-eesist-order 

is-held examiner issues proposed findings o: fact and 

conclusions of law and a proposed order; or 

lli..l ~~a~ becomes final if the person town~~ notice is 

addressed does not request a hearing within 15 tays after 

receipt of the notice; or 

(b) without the issuance of a cease and Cesist order, 

-4-
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bring an action in any court of competent jurisdiction to 

enjoin any sue" acts or practices and to enforce compliance 

with parts l through 3 of this chapter or any rule or order 

~ereande~ under this chapter. Upon a proper showing, a 

permanent or temporary injunction, restraining order, or 

writ of mandamus aha¼¼ must be granted and a receiver or 

conservator may be appointed for the defendant or the 

defendant's assets. The commissioner may not be required to 

pose a bond. If the commissioner prevails,. he the 

commissioner is entitled to reasonable attorneys' fees as 

fixed by the court. 

(2) A final judgment or decree, criminal or civil, 

determining that a person has violated parts l through 3 of 

this chapter in an action brought by the commissioner for 

saeh !.!!.!, violation, other than a consent judgment or decree 

entered before trial, is prima facie evidence against that 

person in an action brought against h±m ~erson under 

30-10-307. 

(3) The commissioner may, after giving reasonable 

notice and an opportunity for a hearing under this section, 

1~pose a fine not to exceed $5,000 per violation upon a 

person found to have engaged in any act or practice 

constituting a violation of any provision of p.arts l through 

3 of this chapter or any rule or order issued under parts l 

through 3 of this chapter. The fine is in addition to all 

-5-
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other penalties imposed by the laws of this state and must 

be collected by the commissioner in the name of the state of 

Montana and deposited in the general fund. Imposition of any 

fine under this subsection is an order from which an appeal 

may be taken pursuant to 30-10-308. If any person fails to 

pay a fine referred to in this subsection, the amount of the 

fine is a lien upon all of the assets and property of stteh 

·the person in this state and may be recovered by suit by the 

commissioner and deposited in the general fund. Failure of 

the person to pay a fine also constitutes a forfeiture of 

his the right to do business in this state under parts l 

through 3 of this chapter. 

(4) (a) An administrative or civil action may not be 

maintained by the commissioner under this section to enforce 

a liability founded on a violation of 30-10-201(1) through 

(3) or 30-10-202 unless it is brought within 2 

the violation occurs. 

years after 

(b) An administrative or civil action may not be 

maintained by the commissioner under this section to enforce 

a liability founded on a violation of parts l through 3 of 

this chapter or any rule or order issued thereoftd~r ~ 

this chapter, except 30-10-201(1) through (3) and 30-10-202, 

unless it is brought within 2 years after discovery by the 

commissioner or ~~s the commissioner's staff of the facts 

constituting the violation. 
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l (c) ¼n--ne-eYen~-may-an ~ action may not be maintained 

2 under this section to enforce any liability founded on a 

3 violation of parts 1 through 3 of this chapter or any rule 

4 or order issued ~here~nder under this chapter unless it is 

5 brought within 5 years after the transaction on which the 

6 act ion is based." 

7 NEW SECTION. Section 3. Effective date. [This act] is 

8 effective July 1, 1993. 

-End-

-7-
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5-ro.lt BILL NO 

INTRODUCED BY ~ ,-,--- • 'j /,.,.,. 
35'1 

A BILL FOR AN ACT ENTITLED: "AN ACT LIMITING THE RIGHT OF A 

WITNESS IN A PROCEEDING BEPORE TBE SECURITIES COMMISSIONER 

TO CLAIM THE PRIVILEGE AGAINST SELF-INCRIMINATION IN ORDER 

TO EXCLUDE THE USE OF THE TESTIMONY IN ANY CRIMINAL CASE; 

REVISING TBE DURATION OF A TEMPORARY ORDER ISSUED BY THE 

COMMISSIONER PRIOR TO A BEARING ON AN ALLEGED VIOLATION OF 

STATE SECURITIES LAW; AMENDING SECTIONS 30-10-304 AND 

30-10-305, MCA; AND PROVIDING AN EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 30-10-304, MCA, is amended to read: 

•J0-10-304. Investigations and subpoenas. 

commissioner tn-ftia-discretien may: 

I 1) The 

(a) make snch public or private investigations or 

examinations within or withe~~ o~tsid~ this state as he the 

commissioner deems consi~er~ necessary to determine whether 

any registration should be granted, denied, or revoked or 

whether any person has violated or is about to violate any 

provision of parts 1 through 3 of this chapter or any rule 

or order fter~~nd~r under this chapter or to aid in the 

enforcement of parts l through 3 of this chapter or in the 

prescribing of rules and forms hereunder under this chapte~; 
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(b) require or permit any person to· file a statement in 

writing, under oath or otherwise as the commissioner may 

determine, as to all the facts and circumstances concerning 

the matter to be investigated; and 

(c) publish information concerning any violation of 

parts l through 3 of this chapter or any rule or order 

hereunder under this cha£ter. 

(2) (a) For the purpose of any investigation or 

proceeding under parts 1 through 3 of this chapter, the 

commission~r or any officer designated by him the 

commissioner may administer oaths and affirmations, subpoena 

witnesses, compel their attendance, take evidence, and 

require the production of any books, papers, correspondence, 

memoranda, agreements, or other documents or records whieh 

that the commissioner deeffls considers relevant or material 

to the inquiry. 

(b) The commissioner may issue and apply to enforce 

subpoenas in this state at the request of a securities 

agency or administrator of another state if the activities 

constituting an alleged violation for which the information 

is sought would be a violation of the Securities Act of 

Montana if the activities had occurred in this state. 

(3) In case of contumacy by or refusal to obey a 

subpoena issued to any person, any court of competent 

jurisdiction, upon application by the commissioner, may 

~.3S'T 
-2-
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issue to that person an order requiring him the person to 

appear befoce the commissioner or the officer designated by 

hiffl the commissioner7-there to produce documentary evidence 

if so ordered or to give evidence ~e~eh½ng concerning the 

matter under investigation or in question. Any failure to 

obey the order of the court may be punished by the court 

a contempt of court. 

as 

(4) Ne ~ person is not excused from attending and 

testifying or from producing any document or record before 

the commissioner or in obedience to the subpoena of the 

commissioner or any officer designated by hi111. the 

commissioner, or in any proceeding instituted by the 

c011m1issioner, on the ground that the testimony or evidenceL 

tdocumentary or otherwisetL required of fti■ the person may 

tend to incriminate hi■ or subject h~M the person to a 

penalty or forfeiture;-bat-ne-eempe¼¼ed. However, testimony 

or evidence that is compelled following a claim of privilege 

against self-incrimination or any information directly or 

indirectly derived from etteh the testimony or evidence may 

not be used against the witness in any criminal case. 

Heehift~-½ft-th½e This section p~ehib~~s does not prohibit the 

commissioner from granting immunity from prosecution for or 

on account of any transaction, matter, or thing concerning 

which a witness is compelled to testify if the commissioner 

determines, in ftie the commissioner 1 s sole discretion, that 
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the ends of justice would be served thereby. Immunity may 

not extend to prosecution or punishment for false statements 

given pursuant to the subpoena. 

(5) The office of the securities c0111111issioner is a 

criminal justice agency as defined in 44-5-103." 

Section 2. section 30-10-305, MCA, is amended to read: 

"30-10-305. Injunctions and other <eaedlea 

liaitations on actions. (l) If it appears to the 

commissioner that any person has engaged or is about to 

engage in any act or practice constituting a violation of 

any provision of parts 1 through 3 of this chapter or any 

rule or order herettnder under this chapte~, 

commissioner may in-his-diseretien: 

he the 

(a) issue an order directing the person to cease and 

desist from continuing the act or practice after reasonable 

notice and opportunity for a hearing. The commissioner may 

issue a temporary order pending the hearing that: 

ill remains in effect until 10 days after the hearing 

on--the--alie9a~¼ens-eentained-in-the-eease-and-desis~-order 

¼s-he¼d examiner issues pioposed findings of fact and 

conclusions of law and a proposed order; or 

Ul..l that becomes final if the person to whom notice is 

addressed does not request a hearing within 15 days after 

receipt of the notice; or 

(b) without the issuance of a cease and desist order, 

-4-
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bring an action in any court of competent jurisdiction to 

enjoin any s~eh acts or practices and to enforce compliance 

with parts l through 3 of this chapter or any rule or order 

here~nder under this chapter. Upon a proper showing, a 

permanent or temporary injunction, restraining order, or 

writ of mandamus shall ~ be granted and a receiver or 

conservator may be appointed for the defendant or the 

defendant's assets. The commissioner may not be required to 

post a bond. If the commissioner prevails, he the 

commissioner is entitled to reasonable attorneys' fees as 

fized by the court. 

(2) A final judgment or decree, criminal or civil, 

determining that a person has violated parts l through 3 of 

this chapter in an action brought by the commissionec for 

stteh the violation, other than a consent judgment oc decree 

entered before trial, is pcima facie evidence against that 

person in an action brought against h±m ~rson under 

30-10-307. 

13) The commissioner may, after giving reasonable 

notice and an opportunity for a hearing under this section, 

impose a fine not to exceed $5,000 per violation upon a 

person found to have engaged in any act or practice 

constituting a violation of any provision of parts l through 

3 of this chapter or any rule or order issued under parts l 

through J of this chapter. The fine is in addition to all 

-5-
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other penalties imposed by the laws of this state and must 

be collected by the comm.issioner in the name of the state of 

Montana and deposited in the general fund. Imposition of any 

fine under this subsection is an order from which an appeal 

may be taken pursuant to 30-10-308. If any person fails to 

pay a fine referred to in this subsection, the amount of the 

fine is a lien upon all of the assets and property of s~eh 

the person in this state and may be recovered by suit by the 

commissioner and deposited in the general fund. Failure of 

the person to pay a fine also constitutes a forfeiture of 

his the right to do business in this state under parts 1 

through 3 of this chapter. 

(4) (a) An administrative or civil action may not be 

maintained by the commissioner under this section to enforce 

a liability founded on a violation of 30-10-201(1) through 

(3) or 30-10-202 unless it is brought within 2 years after 

the violation occurs. 

(b) An administrative or civil action may not be 

maintained by the commissioner under this section to enforce 

a liability founded on a violation of parts 1 through 3 of 

this chapter or any rule or order issued ~herettnder under 

this chapter, except 30-10-201(1) through (3) and 30-10-202, 

unless it is brought within 2 years after discovery by the 

commissioner or hts the commissioner's staff of the facts 

constituting the violation. 

-6-
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1 (c) tn--no-e•ent-may-an An action may not be maintained 

2 under this section to enforce any liability founded on a 

3 violation of parts 1 through 3 of this chapter or any rule 

4 or order issued ~he~ettnder under this chapter unless it ls 

S brought within 5 years after the transaction on which the 

6 action is based.• 

7 NEW SECTION_, Section 3. Effective date. [This act I is 

B effective July 1, 1993. 

-End-

-7-
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INTRODUCED BY ~ ,,,--- • ':J b-

351 

A SILL l"OR AN ACT ENTITLED: "AN ACT LIMITING THE RIGHT or,. 

IIITIIESS IN A PROCEEDING BEl"ORE THE SECURITIES CONNISSIONER 

TO CLAIM THE PRIVILEGE AGAINST SELP-IIICRIJIINATION IN ORDER 

TO UCWDE THE USE OP THE TESTI-Y IN ANY CRIMINAL CASE1 

R!:VISING THE DURATION OP A TENPOIUUIY ORDER ISSUED BY THE 

COMMISSIONER PRIOR TO A HEARING ON AN ALLEGED VIOLATION or 

STATE SECURITIES LAIi: AMENDING SECTIONS 30-10-304 AND 

30-10-305, JICA1 AND PROVIDING AN EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OP TH! STATE or IIONTAIIA: 

Section 1. Section 30-10-304, NCA, is a-nded to read: 

•30-·10-304. In-■tlgatlone and subpoena■ • 

co.aiasioner in-h¼•-dieere~¼on aay: 

( 1 I The 

(a) aake saeh public or private investigations or 

ex-lnatlons within or v½thoe~ out■ i~~ this state as he the 

c01111lsaloner dee■a consider ■ necessary to deter■ine whether 

any registration should be granted, denied, or revoked or 

whether any p,,raon has violated or is about to violate any 

proviaion of part■ 1 through 3 of this chapter or any rule 

or order hereander under thia chapter or to aid in the 

enforcement of part■ l through 3 of this chapter or in the 

prescribing of rule■ and for•• hePe•nder under thla chapter; 
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(bl require or per■it any person to file a atate-nt in 

writing, under oath or otherwl■e •• the coaaiaaioner -y 
deter■ine, aa to all the fact• and circu■■tancea concerninq 

the aatter to be inveatigated; and 

(c) publiah inforaation concerning any violation of 

parts l through 3 of thi• chapter or any rule or order 

hereander under this cha~er. 

(2) (al For the purpose of any investigation or 

proceeding under parts 1 through 3 of this chapter, the 

coaaiaaioner or any officer designated by Iii-■ the 

c:oaaissioner aay aclaini■ter oath• and affiraationa, subpoena 

wltneaaea. c011pel their attendance. take evidence, and 

require the production of any book■ , pap,,rs, correspondence, 

aeaoranda. agreeaenta, or other docu111enta or records whieh 

that the coaalasioner ~eet19 considers relevant or aaterial 

to the inquiry. 

(bl The coaaisaioner may ia■ue and apply to enforce 

subpoenas in this state at the request of a securities 

agency or ad■ini ■ trator or another state if the activities 

con■tituting an alleged violation for which the inforn,ation 

ia sought would be a violation of the Securities Act of 

Montana lf the activities had occurred in this state. 

(3) In case of contu111acy by or refusal to obey a 

subpoena issued to any person~ any court of coapetent 

juri ■dlctlon, upon application by the conunissioner. may 

=>2>.3S'f 
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issue to that person an order requiring~¼• the person to 

appear before the c.,..iesioner or the officer designated by 

hi• the coaaissionery-~here to produce docu-ntary evidence 

if ae ordered or to 9ive evidence ~oaehin9 concerning the 

aatter under investigation or in question. Any failure to 

obey the order of the court aay be punished by th• court a• 

a conteapt of court. 

(4) Ne ~ person is not excused f,011 attending and 

testifying or fr011 producing any docu-nt or record before 

the c.-iaaioner o, in obedience to the subpoena, of the 

caaaia■ ioner or any officer designated by hi-II the 

c~i•■ !oner, or in any proceeding instituted by the 

C011111iaaioner, on the ground that the teatiaony or evidenceL 

tdocu-ntary or otherwisetL required of hi■ the per•on aay 

tend to incri■inate hi• or ■ubiect hi• the person to a 

penalty or forfeitur•~-~-~-••-~lled. Howeve,, testi■ony 

or evidence that is c.-pelled following a clai■ of privilege 

again■t ■elf-lncri•ination or any infor11ation directly or 

indirectly de•ived fr011 aaeh the testi■ony or evidence -Y 

not be used again■t the witness in any criainal ca■e. 

-llin9-¼,i-~llia This section prollibH• does not prohibit the 

c011■isaioner fr011 granting i-unity fro■ prosecution for or 

on Account of any transaction. aatter, or thing concerning 

which a witnes.s is c011pelled to testify if the cc-i•sioner 

deter■inea. in h¼e tbt,-_ coaaissioner•s eole discretion- that 
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the end■ ot justice would be se,ved tllereby. I-unity -Y 

not extend to prosecution or punish■ent for false ■tate-nt• 

given pur•uant to th• aubpoena,. 

(5) The office of the aecuritiea c011Bissione, ia a 

cri■inal justice agency a• defined in 44-5-103.• 

Section 2. Section 30-10-305, NCA, i ■ a-nded to read: 

•J0-10-305. Injunctlona and other reaedlea 

li■itatlona on actions. (ll If it appears to the 

~i■aioner that any person has engaged or is about to 

engage in any act or practice con■tituting a violation of 

any provision of parts 1 through 3 of this chapter or any 

rule or order hereaMer under this chapter. 

~i••ioner -y ¼n-ll¼a-diaeretio,i, 

he the 

(a) is•ue an order directing the person to cea■e and 

de•ist fr011 continuing the act o• practice after reasonable 

notice and opportunity for a hearing. The c011U11isaioner may 

issue a te■porary order pending the hearing that~ 

ill re■ains in effect until 10 day■ afte, the hearing 

eft--~he--alle••~¼ona-eet1taiaed-in-~he-eease-and-desi•~-erder 

i■-he¼d exa■iner i•■ue■ proposed findings of fact and 

conclusions of law and a proposed order; or 

illJ. ~ll•t bec011ea final if the per■on to who■ notice i ■ 

add,essed does not reque■ t a hearing within 15 days after 

receipt of the notice; or 

(b) without the iaauance of a cease and desist order, 
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bring an action in any court of competent juriadiction to 

enjoin any ■•eh act■ or practice■ and to enforce compliance 

with part■ l through J of thi■ chapter or any rule or order 

heTe•nder under this chapter. Upon a proper ehowing, a 

peraanent or te■porary injunction, restraining order, or 

writ of aanda■ua 9hal¼ au■ t be granted and a receiver or 

conservator aay be appointed for the defendant or the 

defendant's aeset■• The coaai■eioner aay not be required to 

post a bond. If the coaais■ioner prevail■, he ~ 

cOlllll!saioner is entitled to reasonable attorneys' feea •• 

fixed by the court. 

12) A final judg-nt or decree, cri■inal or civil, 

deter■ining that a person haa violated part■ 1 through 3 of 

this chapter in an action brought by the c~issioner for 

e~eh the violation, other than a consent judgaent or decree 

entered before trial, is pri■a facie evidence against that 

person in an action brought against Iii■ ~r_son under 

30-10-307. 

13) The c0111111i ■■ ioner ■ay, after giving reasonable 

notice and an opportunity for a hearing under this section, 

i■pose a fine not to exceed $5,000 per violation upon a 

person found to have engaged in any act or practice 

constituting a violation of any provision of parts l through 

3 of thia chapter or any rule or order issued under parts l 

through J of this chapter. The fine is in addition to all 
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other penaltle■ i■po■ed by the l ■w■ of thia ■tate and ■uat 

be collected by the coa■i■sloner in then._ of the atate of 

Montana and depo■ ited in the general fund. I■poaltion of any 

fine under thla ■ub■ection ls an order fro■ which an appeal 

aay be taken purauant to 30-10-308. If any peraon fail■ to 

pay a fine referred to in this subeection, the a■ount of the 

fine ia a lien upon all of the a■■et■ and property of "eh 

the per■on in thie ■tate and aay be recovered by ■ult by th• 

co■■is■ ioner and deposited in the general fund. Failure of 

the per■on to pay a fine alao con■titute■ a forfeiture of 

hi■ the right to do business in thi ■ state under part■ 1 

through 3 of thia chapter. 

(4) (al An ad■ iniatrative or civil action ■ay not be 

11aintained by the coaai ■■ ioner under this section to enforce 

a liability founded on a violation of 30-10-20111} through 

Ill or 30-10-202 unless it is brought within 2 years after 

the violation occurs. 

(b) An adaiiniatrative or civil action may not be 

aaintained by the coaai■aioner under this section to enforce 

a liability founded on a violation of parts 1 through l of 

this chapter or any rule or order issued thePe~ftdeP under 

this chapter, except 30-10-201(11 through (3) and 30-10-202, 

unless it is brought within 2 years after discovery by the 

co111111issioner or hts the connissioner's staff of the facts 

constituting the violation. 
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1 tct •n--ne-e•en~-aay-en An action ••Y not be JUint■ lned 

2 under this section to enforce any liability founded on a 

J violation of parts l through 3 of this chapter or any rule 

4 or order issued thereander under thi ■ chapter unless it is 

5 brought within 5 years after the transaction on which the 

6 action is baaed." 

7 NEW SECTION. Section 3. Effective. date. 1Thi9 act I la 

8 effective July 1, 1993. 

-End-

-7-



53rd Legislature SB 0357/02 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SENATE BILL NO. 357 

INTRODUCED BY DOHERTY, TUSS 

A BILL FOR AN ACT ENTITLED: "AN ACT LIMITING THE RIGHT OF A 

WITNESS IN A PROCEEDING BEFORE THE SECURITIES COMMISSIONER 

TO CLAIM THE PRIVILEGE AGAINST SELF-INCRIMINATION IN ORDER 

TO EXCLUDE THE USE OF THE TESTIMONY IN ANY CRIMINAL CASE; 

REVISING THE DURATION OF A TEMPORARY ORDER ISSUED BY THE 

COMMISSIONER PRIOR TO A HEARING ON AN ALLEGED VIOLATION OF 

STATE SECURITIES LAW; AMENDING SECTIONS 30-10-304 AND 

30-10-305, MCA; AND PROVIDING AN EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 30-10-304, MCA, is amended to read: 

"30-10-304. Investigations and subpoenas. ( l) The 

commissioner ¼n-h¼e-dieeree¼cn may: 

(a) make stteh public or private investigations or 

examinations within or witftcttt outside this state as he the 

commissioner deems considers necessary to determine whether 

any registration should be granted, denied, or revoked or 

whether any person has violated or is about to violate any 

provision of parts l through 3 of this chapter or any rule 

or order herettnder under this chapter or to aid in the 

enforcement of parts l through 3 of this chapter or in the 

prescribing of rules and forms here~nder under this chapter; 

~an., ••·•~-<>•• <=>K•· 
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(b) require or permit any person to file a statement in 

writing, under oath or otherwise as the commissioner may 

determine, as to all the facts and circumstances concerning 

the matter to be investigated; and 

(c) publish information concerning any violation of 

parts 1 through 3 of this chapter or any rule or order 

ftere~nder unQ~~_this cha~ter. 

(2) (a) For the purpose of any investigation or 

proceeding under parts l through 3 of this chapter, the 

commissioner or any officer designated by hi:111. the 

commissioner may adainister oaths and affirmations, subpoena 

witnesses, compel their attendance, take evidence, and 

require the production of any books, papers, correspondence, 

memoranda, agreements, or other documents or records which 

that the co1D1Dissioner deems considers relevant or material 

to the inquirye 

(b) The commissioner may issue and apply to enforce 

subpoenas in this state at the request of a securities 

agency or administrator of another state if the activities 

constituting an alleged violation for which the information 

is sought would be a violation of the Securities Act of 

Montana if the activities had occurred in this state. 

(3) In case of contumacy by or refusal to obey a 

subpoena issued to any person, any court of competent 

jurisdiction, upon application by the commissioner, may 

-2- SB 357 
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issue to that person an order requiring him the person to 

appear before the commissioner or the officer designated by 

h¼m the coDU11issionerT-there to produce documentary evidence 

if so ordered or to give evidence ~ottehi"g concerning the 

matter under investigation or in question. Any failure to 

obey the order of the court may be punished by the court as 

a contempt of court. 

(4) No ~ person is not e~cused from attending and 

testifying or from producing any document or record before 

the commissioner or in obedience to the subpoena of the 

c01D111issioner or any officer designated by "¼111 the 

commissioner, or in any proceeding instituted by the 

commissioner, on the ground that the testimony or evidenceL 

tdocumentary or otherwisetL required of him the person may 

tend to incriminate hi■ or subject hi■ the person to a 

penalty or forfeiture~-bttt-no-eeape¼¼ed. However, testimony 

or evidence that ls compelled following a claim of privilege 

against self-incrimination or any information directly or 

indirectly derived from stteft the testimony or evidence may 

not be used against the witness in any criminal case. 

Nothing-in-thia This section proft¼bits does not prohibit the 

commissioner from granting immunity from prosecution for or 

on account of any transaction, matter, or thing concerning 

which a witness is compelled to testify if the commissioner 

determines, in his the commissione~•~ sole discretion, that 
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the ends of justice would be served ehereby. Immunity may 

not extend to prosecution or punishment for false statements 

given pucsuant to the subpoena. 

(5) The office of the securities commissioner is a 

criminal justice agency as defined in 44-5-103." 

Section 2. Section 30-10-305, MCA, is amended to read: 

"30-10-305. Injunctions and otber remedies 

li■itations on actions. Ill If it appears to the 

commissioner that any person has engaged or is about to 

engage in any act or practice constituting a violation of 

any pcovision of pacts l thcough 3 of this chapte< or any 

rule or order herettnder under this chapter, 

commissioner may in-h¼a-d¼sere~¼on: 

he the 

(a) issue an order directing the person to cease and 

desist from continuing the act or practice after reasonable 

notice and opportunity for a hearing. The commissioner may 

issue a temporary order pending the hearing that~ 

ill_ remains in effect until 10 days after the hearing 

en--the--a¼¼egations-eontained-in-the-eeaae-and-desist-orde~ 

is-he¼d examiner issues proposed findings of fact and 

conclusions of law and a proposed order; or 

1.!.!l that becomes final if the person to whom notice is 

addressed does not request a hearing within 15 days after 

receipt of the notice; or 

(b) without the issuance of a cease and desist order, 
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bring an action in any court of competent jurisdiction to 

enjoin any stteh acts or practices and to enforce compliance 

with parts 1 through 3 of this chapter or any rule or orde[ 

fterennder under this chapter. Upon a proper showing, a 

permanent or temporary injunction, restraining order, or 

writ of mandamus shall must be granted and a receiver or 

conservator may be appointed for the defendant or the 

defendant•s assets. The commissioner may not be required to 

post a bond. If the commissioner prevails, Pie the 

commissioner is entitled to reasonable attorneys' fees as 

fixed by the court. 

(2) A final judgment or decree, criminal or civil, 

determining that a person has violated parts 1 through 3 of 

this chapter in an action brought by the commissioner for 

s~eft the violation, other than a consent judgment or decree 

entered before trial, is prima facie evidence against that 

person in an action brought against him ~erson under 

30-10-307. 

(3) The commissioner may, after giving reasonable 

notice and an opportunity for a hearing under this section, 

impose a fine not to exceed $5,000 per violation upon a 

person found to have engaged in any act or practice 

constituting a violation of any provision of parts l through 

J of this chapter or any rule or order issued under parts 1 

through 3 of this chapter. The fine is in addition to all 
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other penalties imposed by the laws of this state and must 

be collected by the c011111issioner in the name of the state of 

Montana and deposited in the general fund. Imposition of any 

fine under this subsection is an order from which an appeal 

may be taken pursuant to 30-10-308. If any person fails to 

pay a fine referred to in this subsection, the amount of the 

fine is a lien upon all of the assets and property of s~eh 

the person in this state and may be recovered by suit by the 

commissioner and deposited in the general fund. Failure of 

the person to pay a fine also constitutes a forfeiture of 

his the right to do business in this state under parts 1 

through 3 of this chapter. 

(4) (a) An administrative or civil action may not be 

maintained by the commissioner under this section to enforce 

a liability founded on a violation of 30-10-201(1) through 

(3) or 30-10-202 unless it is brought within 2 years after 

the violation occurs. 

(b) An administrative or civil action may not be 

maintained by the commissioner under this section to enforce 

a liability founded on a violation of parts l through 3 of 

this chapter or any rule or order issued ~herett"der under 

this chapter, except 30-10-201(1) through (3) and 30-10-202, 

unless it is brought within 2 years after discovery by the 

commissioner or h¼s the commissioner's staff of the facts 

constituting the violation. 
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1 (C) tn--ne-e•ent~-y-an ~ action may not be maintained 

2 under this section to enforce any liability founded on a 

3 violation of parts l through 3 of this chapter or any rule 

4 or order issued thereunder under this chapter unless it is 

S brought within 5 years after the transaction on which the 

6 action is based." 

7 NEW SECTION. Section 3. Effective date. [This act] is 

B effective July 1, 1993. 

-End-
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