SENATE BILL NO. 342

INTRODUCED BY WILSON, DRISCOLL

IN THE SENATE

FEBRUARY 6, 1993 INTRODUCED AND REFERRED TO COMMITTEE
ON LABOR & EMPLOYMENT RELATIONS.

FIRST READING.

FEBRUARY 22, 1993 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.

FEBRUARY 23, 1993 PRINTING REPORT.
SECOND READING, DO PASS,
ENGROSSING REPORT.

FEBRUARY 24, 1993 THIRD READING, PASSED,
AYES, 41; NOES, 7.

TRANSMITTED TO HOUSE.
IN THE HOUSE

MARCH 1, 1993 INTRODUCED AND REFERRED TO COMMITTEE
ON LABOR & EMPLOYMENT RELATIOCNS.

FIRST READING,

MARCH 16, 1993 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED, REPORT
ADOPTED.

MARCH 27, 1993 SECOND READING, CONCURRED IN.

MARCH 30, 1993 THIRD READING, CONCURRED IN.

AYES, 92; NOES, B8.
MARCH 31, 1993 RETURNED TO SENATE WITH AMENDMENTS.
IN THE SENATE

APRIL 5, 1993 SECOND READING, AMENDMENTS NOT
CONCURRED 1IN.

APRIL 7, 1993 ON MOTION, CONFERENCE COMMITTEE
REQUESTED AND APPOINTED,



APRIL 13,

APRIL 22,

APRIL 22,

APRIL 23,

1393

1993

1993

1993

IN THE HOUSE

ON MOTION, CONFERENCE COMMITTEE
REQUESTED AND APPOINTED,

CONFERENCE COMMITTEE REPORT ADOPTED.
IN THE SENATE

SECOND READING, CONFERENCE COMMITTEE
REPORT ADOPTED,

THIRD READING, CONFERENCE COMMITTEE
REPORT ADOPTED.

SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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BILL NO. 3"' [
INTRODUCED BY [iffoes teeedt/

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE LITTLE
DAVIS-BACON ACT TO PROVIDE PENALTIES FOR WAGE VIOLATIONS ON
PUBLIC CONTRACTS; REVISING PROCEDURES FOR WAGE CLAIMS;
PROVIDING FOR PROCEEDPINGS ON PAYMENT OF PREVAILING WAGE
RATES BEFORE A DEPARTMENT OF LABOR AND INDUSTRY HEARING
OFFICER; AMENDING SECTIONS 18-2-401, 18-2-403, 1B-2-407,
18-2-411, 18-2-423, 18-2-424, AND 18-2-432, MCA; REPEALING
SECTION 18-2-405, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE

DATE AND AN APPLICABILITY DATE.™

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Method for payment of standard
prevailing wage. ({1} To fulfill the obligation to pay the
standard prevailing rate of wages under 18-2-403, a
contractor or subcontractor may:

(a) pay the amount of fringe benefits and the basic
hourly rate of pay that is part of the standard prevailing
rate of wages directly to the worker or employee in cash;

{(b) make an irrevocable contribution to a trustee or a
third person pursuant to a fringe benefit fund, plan, or
program that meets the requirements of the Employee

Retirement Income Security Act of 1974 or that is a bona

)
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fide program approved by the United States department of
labor; or

(c) make payments using any combination of methods set
forth in subsections (l)(a) and (l1)(b) so that the aggregate
of payments and contributions is not less than the standard
prevailing rate of wages, including fringe benefits for
health and welfare and pension contributions, travel, and
other bona fide programs approved by the United States
department of labor, that is applicable to the district for
the particular type of work being performed.

(2) The fringe benefit fund, plan, or program described
in subsection (1)(b) must provide benefits to workers or
employees for health care, pensions on retirement or death,
life insurance, disability and sickness insurance, or other
bona fide programs approved by the United States department
of labar.

(3) A private contractor or subcentractor shall file a
copy of the fringe benefit fund, plan, or program described
in subsection (2) with the department,

(4) Contractors or subcontractors subject to a
collective bargaining agreement may deduct from the total
wage package fringe benefits for health and welEare and
pension contributions, travel, and other bona fide programs
approved by the United States department of labor. This

section does noct relieve a contractor or subcontractor not

2 SB a4
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subject to a collective bargaining agreement from paying
workers or employees in cash the basic hourly rate of pay as

determined by the commissioner pursuant to 18-2-402.

Section 2. Ssection 18-2~401, MCA, is amended to read:

"18-2-401. Definitions. Unless the context reguires
otherwise, in this part, the following definitions apply:

(1) A "bona fide resident of Montana" is hereby
deciared-to-be a person who, at the time of his employment

and immediately prior therets to the time of employment, has

lived in this state in sueh a manner and for suech a time as
that is sufficient to clearly justify the conclusion that
hia the person's past habitation in this state has been
coupled with an intention to make it his the person's home.
Sojourners or persons who come tc Montana solely in
pursuance cof any contract or agreement to perform such labor
shati-under-ne-circumstance may not be deemed considered to
be bona fide residents of Montana within the meaning and for
the purpose of this part.

{2) T"Commissioner" means the commissioner of labor and
industry provided for in 2-15-1701.

{3} "bDepartment” means the department of labor and
industry provided for in 2-15-1701.

{4) “District" means a prevailing wage rate district
established as provided in 18-2-411,

(5) "Heavy and highway construction wage rates™ means

.-3_
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wage rates, including fringe benefits for health and welfare
and pension contributions, and travel aiiowance-proviasiona,

and other bona fide programs approved by the United States

department of labor, determined and eatablished astatewide

for heavy and highway construction projects, such as
alteration or repair of roads, streets, highways, alleys,
runways, trails, parking areas, or utility rights-cf-way.
(6) "Labor" is-hereby-defined-te-be means all services
in excess of $25,000 performed in construction, maintenance,
or remodeling work in a¥} a state, county, municipal, and

school werk district, or political subdivision project and

does not include engineering, superintendence, management,
or office or clerical work.

{(7) (a) "Standard prevailing rate of wages" or
“standard prevailing wage" means:

(i) the heavy and highway construction wage rates
applicable to heavy and highway construction projects; or

{ii) those wages, other than heavy and highway
construction wages, including fringe benefits for health and
welfare and pension contributions, and travel ailowance

provistona, and other bona fide programs approved by the

United States department of labor, whieh that are paid in

the district by other contractors for work of a similar
character performed in that district by each craft,

clasgification, or type of worker needed to complete a

_.‘—
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contract under this part. In each district, the standard
prevailing rate of wages is a weighted average wage rate
based on all of the hours worked on work of a similar
character performed in the district.

(b) when work of a similar character is not being
pecformed in the district, the standard prevailing rate of
wages, including fringe benefits for health and welfare and
pension contributions, and travel aiiowance-prowvisiens, and

other bona fide programs approved by the United States

department of labor, sha*} must be those rates established

by collective bargaining agreements in effect in the
district for each craft, classification, or type of worker
needed to complete the contract.

{8) “Work of a similar character" means work on private
or commercial projects as well as work on publi¢ projects.®

Section 3. Section 18-2-403, MCA, is amended to read:

"18-2-403. Preference of Montana labor in public works
-- wages —- tax-exempt project -- federal exception. (1) 1In
any contract let for state, county, municipal, school, or
heavy and highway construction, services, repair, or
maintenance work under any law of this state, there shaii
must be inserted in the bid specification and the contract a
provisilon requiring the contractor to give preference to the
employment of bona fide Montana residents in the performance

of the work.
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{2) All public works contracts under subsection (1),
except those for heavy and highway c¢onstruction, must
contain a provision requiring the contractor to pay the
standard prevailing rate of wages, including fringe benefits
for health and welfare and pension contributions, and travel

attowance-provisions, and other bona fide programs approved

by the United States department of labor, in effect and

applicable to the district in which the work is being
per formed.

(3} 1In every contract for heavy and highway
construction, there must be inserted a provision to require
the contractor to pay the heavy and highway construction
wage rates established statewide for asuch the project.

{4) A contract 1let for a project costing more than
$25,000 and financed in whole or in part by tax-exempt
industrial revenue bonds must contain a provision requiring
the contractor to pay the standard prevailing wage rate in
effect and applicable to the district in which the work is
being performed.

(5) Ne A contract may not be let to any person, firm,
association, or corporation refusing to execute an agreement

with the above-mentioned provisions of subsections (1)

through (4) in it, provided that in contracts involving the
expenditure of federal-aid funds this part may not be

enforced in such a manner as to conflict with or be contrary

-~
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to the federal statutes prescribing a labor preference to
honorably discharged veterans of the armed forces and
prohibiting as unlawful any other preference or
discrimination among citizens of the United States.

(6) Failure to include the provisions required by
18-2-422 in a public works contract relieves the contractor

from hts the contractor's obligation to pay the standard

prevailing wage rate and places such the obligation on the
public contracting agency.”

Section 4. Section 18-2-407, MCA, is amended to read:

*18-2-407. Porfeityre for failure to pay standard
prevailing wages wage. (1) Any contractor, subcontractar., or
employer who shaii--pay pays workers or employees at less
than the standard prevailing wage as established under the
public works contract shall forfeit to the contraeting
ageqey—the-su-—oi—-325—-3—-day—-for——ench——worker——underpaid

department a penalty at a rate of up to 20% of the

delinguent waqes plus fringe benefits, attorney fees, audit

fees, and court costs. Money ccllected by the department

under this gection must be depogited in the unemployment

insurance administration account, as provided in 319-51-406,

and must be used for enforcement. A contractor,

subcontractor, or employer shall also forfeit to the

employee the amcunt of wages owed plus $25 a day for each

day that the employee was underpaid.
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(2) Whenever it shati-appear appears to the contracting
agency or to the Montana commissioner of labor that there
are is insufficient momeys money due to the contractor or
the employer under the terms of the contract to cover
penalties, the Montana commissioner of labor may, wiihin 9¢
days after the filing of notice of completion of the project
and its acceptance by the cantracting agency, maintain an
action in district court to recover all penalties and
forfeitures due. Neeming--in-this This part shaii does not
prevent the individual worker who has been underpaid, the

worker's repregentative, or the commissioner of labor on

behalf of all the underpaid workers from maintaining an
action for recovery of the wages due under the contract as

provided in Title 39, chapter 3, part 2."

Section 5. section 18-2-411, MCA, is amended to read:

"18-2-411. Creation of prevailing wage rate diatricts.
(1) Without taking into consideration heavy and highway
construction wage rates, the commissioner shall divide the
state into at least 10 prevailing wage rate districts.

{2) In initially determining the districts, the
commissioner musat:

fa) follow the rulemaking procedures in the Montana
Administrative Procedure Act; and

(b) publish the reasons supporting the creation cof each

district.
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(3) A district boundary may not be changed except for
good cause and in accordance with the rulemaking procedures
in the Montana Administrative Procedure Act.

{4) The presence of collective bargaining agreements in
a particular area may not be the sole basis for the creation
of boundaries of a district, nor may the absence of
collective bargaining agreements in a particular area be the
sole basis for changing the boundaries of a district.

|[S) For each prevailing wage rate district established
under this section, the commissioner shall determine the
standard prevailing rate of wages to be paid employees, as

provided in 18-2-401 and 18-2-402."

Section 6. section 18-2-423, MCA, is amended to read:

"18-2-423. Submission of payroll records. Ff~--n
compimint----ts---filted---with---the---department—--atieging
nencompliance-with-i8-2-422;-the-departrent-may-require--the
project--to--submit--to--it--certified-eopies-of-the-payroid

records-for-werkers-emplayed-on-that-proaject A contractor or

a subcontractor shall pay employees receiving an hourly wage

on a weekly basis and shall submit certified payroll records

to the contracting agency on a weekly basis. For contracts

let by a state agency, a contractor and a subcontractor

shall develop and maintain certified weekly payroll records

and shall provide the records tc the department within 5

days if requested. Records filed with the department become

_9_
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public documents."”

Section 7. sSection 18-2-424, MCA, is amended to read:
*18-2-424. Enforcement. If a contractor or a
subcontractor refuses or fails to submit certified payroll

records requested-by to the department or to the centracting

agency pursuant to 18-2-423, the commissioner or his an
autheorized representative may issue subpoenas coapelling the
production of those records.”

Section 8. section 18-2-432, MCA, is amended to read:

"18-2-432. Penalty for violation. (1) If any a person,
firm, or corporation shaiti--£ai} fails to comply with the
provisions of this part, the state, county, municipai
municipality, er school offiecers--who--have district, or

officer of a political subdivision that executed the

contract shall retain 9%%y800 3% of the contract price as
ligquidated damages for the viclation of the terms of the
contract and satd the money shai: must be credited to the
proper funds of the state, county, muntcipai municipality,

or school disertets district, or political subdivision.

(2) Any A persgon, firm, or corporation violating the

provisions of this part on two or more projects within a

3-year period shaiti-have-his-or-its-iicense-suspended-in—-the
manner-prescribed-by-37-7i-38+-for-a-period-of-i-year--after
the-dacte-of -finai-judgment-cf-said-viotatien-by-any-districe

court--or--the--supreme--court may not perform work on a

-10-~
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publicly funded project covered under this part for 3 years.

{3) Whenever any an action shati--have has been
instituted in any a district court in this state against any
person, firm, or corporation for the viclation of this part,
the court in which said the action is pending shaii-be-and
4t is hereby authorized to issue an injunction to restrain
any--sueh the person, firm, or corporation from proceeding
with his-er-tts a contract with the state, county, muniecipai

municipality, er school disericts district, or political

subdivision, pending the final determination of said the
instituted action se-institueed.”

NEW SECTION. Section 9. Prevailing wage rate
proceeding. Payment of standard prevailing wage rates must
be enforced pursuant to 18-2-407, and all proceedings must
be brought before a department hearing officer. The decision
of the hearing officer may be appealed by filing a petition
in district court.

NEW SECTION. Section 10. Repealer. Section 18-2-405,
MCA, is repealed.

NEW SECTION. Section 11. codification inatruction.
[Sections 1 and %) are intended to be codified as an
integral part of Title 18, chapter 2, part 4, and the
provisions of Title 18, chapter 2, part 4, apply to

[sections 1 and 9].

NEW SECTION. Section 12. Applicability. (This act]

-11-
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applies to all prevailing wage claims filed with the

department of labor and industry on or after July 1, 1993.

NEW SECTION. Section 13. Effective date. [This act] is
effective on passage and approval.

-End-

-12-



STATE OF MONTANAR - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for SB0342, apg introduced.

DESCRIPTION OF PROPOSED LEGISLATION: An act revising the Little Davis-Bacon Act to provide penalties for wage violations on

public contracts; reviging procedures for wage claims and providing for proceedings on payment of prevailing wage rates
before a Department of Labor and Industry hearing officer.

ASSUMPTIONS :

1. Section 9 of the proposed legislation requires that all proceedings on payment of prevailing wage must be brought before
a Department of Labor & Industry (DOL) hearing officer. An employee will be allowed to directly file proceedings with
the hearings unit. No investigation or detexrmination will be made by the wage and hour unit of the DOL, pursuant to
Title 39, Chapter 3, part 2.

2. One entry level Hearings Officer III1 grade 16,will be required to conduct the (proceedings) additional administrative
contested cases without the benefit of an inveatigation or determinaticn that is required under current law.

3. One entry level Legal Secretary grade 9, will be needed to support the additional staff requirements.

4. One time start up costs for the positions include office equipment and a PC.

FISCAL IMPACT: FY 94 FY ‘5SS

Expenditures; Current Law Proposed Law Difference Current Law Proposed Law Difference

FTE 0 2.00 2.00 0 2.00 2.00

Personal Services 0 57,012 57,012 0 57,961 57,961

Operating ExXpenses 0 22,452 22,452 0 18,776 18,776

Equipment 0 9,000 9,000 0 0 a

Total 0 88,464 88,464 0 76,737 76,737

Funding:

UI Admin Tax 0 88,464 88,464 0 76,737 76,737

Net Impact: UI Adm Tax expenditures will increase by $88,464 (FY%4) and $76,737 (FY95).

(Continued)

{ Qe [ 21343 4%%4%%) <

DAVID LEWIS, BUDGET DIRECTOR DATE WILLIAM F. WILSON, PRIMARY SPONSV R
Office of Budget and Program Planning

Fiscal Note for $B0342, as introduced

SR 34



Fiscal Note Request SB0342, a
Form BD-15 page 2
(cont inued)

TECHNICAL NOTES:

There appears to be a conflict between Section 9 which requires all proceedingg must be brought before a department hearings
officer, and Section 4 (Pg 8, Ln 9 to 14) which allows an individual worker, a worker‘s representative or the commissioner of
labor te maintain an action for recovery of wages due under the contract as provided in Title 39, chapter 3, part 2.

Title 39, chapter 3, part 2 requires the department to investigate a wage claim and to make a determination. A person can
then appeal the department’s determination to a hearings officer. Section 9 requires all proceedings be brought before a
department hearings officer even though the department has not investigated or issued a determination.

Section 4 requires an employer to forfeit the amount of wages owed plus $25 a day for each day that the employee was

underpaid. Section 39-3-206, MCA, requires the employer to pay a penalty of an amount not to exceed 100% of the wages due
and unpaid, plus interest. One may interpret that an employee can collect both amounts.

S 342



53rd Legislature

10
11
12
13

14

15
16
17
18
19
20
21
22
23
24

25

SB 0342/02
APPROVED BY COMMITTEE
ON LABOR & EMPLOYMENT
RELATIONS
SENATE BILL NO. 342

INTRODUCED BY WILSON, DRISCOLL

A BILL FOR AN ACT ENTITLED: “AN ACT REVISING THE LITTLE
DAVIS-BACON ACT TO PROVIDE PENALTIES FOR WAGE VIOLATIONS ON
PUBLIC CONTRACTS; REVISING PROCEDURES FOR WAGE CLAIMS;
PROVIDING FOR PROCEEDINGS ON PAYMENT OF PREVAILING WAGE
RATES BEFORE A DEPARTMENT OF LABCR AND INDUSTRY HEARRING
OFFICER; RMENDING SECTIONS 18-2-401, 18-2-403, 18-2-407,
18-2-411, 18-2-423, 18-2-424, AND 18-2-432, MCA; REPEALING
SECTION 1B-2-405, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE

DATE AND AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW _SECTION. Section 1. Method for payment of standard
prevailing wage. (1) Tc fulfill the obligation to pay the
standard prevailing rate o¢f wages under 18-2-403, a
contractor or subcontractor may:

{a) pay the amount of fringe benefits and the basic
hourly rate of pay that is part of the standard prevailing
rate of wages directly to the worker or employee in cash;

{by make an irrevocable contribution to a trustee or a
third person pursuant to a fringe benefit fund, plan, or
program that meets the requirements of the Employee

Retirement Income Security Act of 1974 or that is a bona

@wﬂ Legisiative Councid
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fide program approved by the United States department of
labor; or

(¢) make payments using any combination of methods set
forth in subsections (1){a) and (1)(b) so that the aggregate
of payments and contributions is not less than the standard
prevailing rate of wages, including fringe benefits for
health and welfare and pension contributions, travel, and
other bona fide programs approved by the United States
department of labor, that is applicable to the district for
the particular type of work being performed.

(2) The fringe benefit fund, plan, or program described
in subsection (1){b) must provide benefits to workers or
employees for health care, pensions on retirement or death,
life insurance, disability and sickness insurance, or other
bona fide programs approved by the United States department
of labor.

(3) A private contractor or subcontractor shall file a
copy of the fringe benefit fund, plan, or program described
in subsection (2} with the department.

(4) Contractors or subcontractors subject to a
collective bargaining agreement may deduct from the total
wage package fringe benefits for health and welfare and
pension contributions, travel, and other bona fide programs

approved by the United States department of labor.

{5) This section does not relieve a contractor or

-2- SB 342
SECOND READING
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subcontractor mot-~--subject--to--a--cotiective--bargatning

agreement, EXCEPT THOSE DESCRIBED IN SUBSECTION (4}, from

paying workers or employees in cash the basic hourly rate-of
pay-—-as-—determined-by-the-cemmisstoner-pursuant-+te-16-2-462

WAGE AS DEFINED IN 18-2-401.

Section 2. Section 18-2-401, MCA, is amended to read:

"18-2-401. Definitions. Unless the context reguires
otherwise, in this part, the following definitions apply:

(1) A "bona fide resident of Montana" is hereby
deciared--to--be a person who, at the time of his employment

and immediately prior therete to the time of employment, has

lived in this state in such a manner and for such a time as
that is sufficient to clearly justify the conclusion that
his the person‘s past habitation in this state has been
coupled with an intention to make it h#s the person's home.
Sojourners or persons who come to Montana socolely in
pursuance of any contract or agreement to perform sueh labor
shaii--under-no-ctreumstance may not be deemed considered to
be bona fide residents of Montana within the meaning and for
the purpose of this part.

{2) "BASIC HOQURLY WAGE" MEANS THAT PORTION OF THE

STANDARD PREVAILING WAGE THAT IS TAXABLE.

t23{3) "Commissioner" means the commissioner of labor
and industry provided for in 2-15-1701.

133{4) "Department” means the department of labor and

-3- SB 342
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industry provided for in 2-15-1701.

t43(5) "District" means a prevailing wage rate district
established as provided in 18-2-411,

+5¥(6) “Heavy and highway construction wage rates"
means wage rates, including fringe benefits for health and
welfare and pensien contributicons, and travel atiowance

pravisions, and other bona fide programs approved by the

United States department of labor, determined and

established statewide for heavy and highway construction
projects, such as alteration or repair of roads, streets,
highways, alleys, runways, trails, parking-areas, or utility
rights-of-way.

t6%{7) "“"Labor" is--hereby--defined--te--be means all
services in excess of §25,000 performed in construction,
maintenance, or remodeling work in a3l a state, county,

municipal, and school work digtrict, or political

subdivision preoject and does not include engineering,

superintendence, management, or office or clerical work.
£#4(8) ({(a) "Standard prevailing rate of wages" or
"standard prevailing wage" means:
(i) the heavy and highway construction wage rates
applicable to heavy and highway construction projects; or
(ii) those wages, other than heavy and highway
construction wages, including fringe benefits for health and

welfare and pension contributions, and travel atiowance

4 SB 342
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provisions, and other bona fide programs approved by the

United States department of labor, whieh that are paid in

the district by other contractors for wark of a similar
character performed in that district by each craft,
classification, or type of worker needed to complete a
contract under this part. In each district, the standard
prevailing rate of wages is a weighted average wage rate
based on all of the hours worked on work of a similar
character performed in the district.

(b} When work of a similar character is not being
performed in the district, the standard prevailing rate of
wages, including fringe benefits for health and welfare and

pension contributions, and travel atlewance-provisions, and

other bona fide programs approved by the United States

department of labor, shaii must be those rates established

by collective bargaining agreements in effect in the
district for each craft, classification, or type of worker
needed to complete the contract.

£83(9}) "work of a similar character"” means Wwork on
private or commercial projects as well as work on public
projects.”

Section 3. Section 18-2-403, MCA, is amended to read:

»18-2-403. Preference of Montana labor in public works
-- wages -- tax-exempt project -- federal exception. (1) In

any contract let for state, county, municipal, school, or

-5 SB 342
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heavy and highway construction, services, repair, or
maintenance work under any law of this state, there shait
must be inserted in the bid specification and the contract a
provision requiring the contractor to give preference to the
employment of bona fide Montana residents in the performance
of the work.

(2) All public works contracts under subsection (1),
except those for heavy and highway construction, must
contain a provision requiring the contractor to pay the
standard prevailing rate of wages, including fringe benefits
for health and welfare and pension contributions, and travel

atlowance—-provistens, and other bona fide programs approved

by the United States department of labor, in effect and

applicable to the district in which the work is being

performed.

(3y 1In every contract for heavy and highway
construction, there must be inserted a provision to require

the contractor to pay the heavy and highway construction

wage rates established statewide for suek the project.

{4) A contract let for a project costing more than

$25,000 and financed in whole or 1in part by tax-exempt

industrial revenue bonds must contain a provision requiring
the contractor to pay the standard prevailing wage rate in
effect and applicable to the district in which the work is

being performed.

-6- SB 342
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(5) Ne A contract may not be let to any person, firm,
association, or corporation refusing toc execute an agreement

with the above-menttened provisions of subsections (1)

through {4) in it, provided that in contracts involving the
expenditure c¢f federal-aid funds this part may not be
enforced in such a manner as to conflict with or be contrary
to the federal statutes prescribing a labor preference to
honorably discharged veterans of the armed forces and
prohibiting as unlawful any other preference or
discrimination among citizens of the United States.

() Failure to include the provisions required by

18-2-422 in a public works contract relieves the contractor

from nis the contractor's obligation to pay the standard

prevailing wage rate and places =sueh the obligation on the

public contracting agency."

Section 4. Section 18-2-407, MCA, is amended to read:

*18-2-407. Forfeiture for failure to pay standard
prevailing wages wage. (1} Any contractor, subcontractor, or
employer who shati-pay pays workers or employees at less
than the standard prevailing wage as established under the
public works contract shall forfeit to the eentracting
agency--the--sum--of--925--a--day-—for-each-werker-underpaid

department a penalty at a rate of up to 20% of the

delinquent wages plus fringe benefits, attorney fees, audit

fees, and court costs. Money collected by the department
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under this section must be deposited in the unemployment

insurance administration account, as provided in 35-51-406,

and nust be used for enforcement . A contractor,

subcontractor, or employer shall also forfeit to the

employee the amount of wages owed plus $25 a day for each

day that the employee was underpaid.

(2} wWhenever it shati-appear appears to the contracting
agency or to the Montana commissioner of labor that there
are is insufficient moneys money due to the contractor or
the employer under the terms of the contract to cover
penalties, the Montana commissicner of labor may, within 90
days after the filing of notice of completion of the project
and its acceptance by the contracting agency, maintain an
action in district court to recover all penalties and
forfeitures due. Nething-in-this This part shat* does not
prevent the individual worker who has bean underpaid, the

worker's representative, or the commissioner of labor on

behalf of all the underpaid workers from maintaining an
action for recovery of the wages due under the contract as

provided in Title 39, chapter 3, part 2."

Section 5. Section 18-2-411, MCA, is amended to read:

"18-2-411. cCreation of prevailing wage rate districts.

(1) Without taking into consideration heavy and highway
construction wage rates, the commissioner shall divide the

state into at least 10 prevailing wage rate districts.
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{2) In initially determining the districts, the
commissioner must:

{a) follow the rulemaking procedures in the Montana
Administrative Procedure Act; and

{(b) publish the reasons supporting the creation of each
district.

(3) A district boundary may not be changed except for
good cause and in accordance with the rulemaking procedures
in the Montana Administrative Procedure Act.

(4) The presence of collective bargaining agreements in
a particular area may not be the sole basis for the creation
of boundaries o©of a district, nor may the absence of
collective bargaining agreements in a particular area be the
sole basis for changing the boundaries of a district.

{S5) Por each prevailing wage rate district established
under this section, the commissioner shall determine the
standard prevailing rate of wages to be paid employees, as
provided in 18-2-40¢1 and 1B-2-402."

Section 6. sSection 1B-2-423, MCA, is amended to read:

"18-2-423. sSubmission of payroll records. if--a
complaint——~is---fited---with-—-the---department---~atteging
moncompliance—-with-18-2-4227-the-department-may-require-the
project-to—submit-to-it--certified--copies--ef--the--payroii

recorda-for-warkers-empiayed-on-that-projeect A contractor or

a subcontractor shall pay employees receiving an hourly wage
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on a weekly basis and shall submit certified payroll records

to the contracting agency on a weekly basis, For contracts

let by a state agency, a contractor and a subcentractor

shall develop and maintain certified weekly payroll records

and shall provide the records to the department «within &

days if reqguested. Records filed with the department beccme

public documents."

Section 7. section 18-2-424, MCA, is amended to read:
"18-2-424, Enforcement. If a contractor or a
subcontractor refuses or fails to submit certified payroll

records requested-by to the department cor to the contracting

agency pursuant to 18-2-423, the commissioner or his an
authorized representative may issue subpoenas compelling the
production of those records."
Section 8. Section 18-2-432, MCA, is amended to read:
"18-2-432. Penalty for violation. (1) If amy a person,
firm, or corporation ahati-fatt fails to comply with the

provisions of this part, the state, county, muntcipatl

municipality, eor school eofficers—-whe--have district, or
officer of a political subdivision that executed the

contract shall retain $:7860 3% of the contract price as
liguidated damages for the violation of the terms of the
contract and said the money shaii must be credited to the
proper funds of the state, county, munteipat municipality,

or school drsertets district, or political subdivision.
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{2) Any A person, firm, or corporation violating the

provisions of this part on _two or more projects within a

3-year period shaii-have-his-er-its-iticense-suspended-in-the
manner--prescribed-by-37-71-381-for-a-period-of-i-year-after
the-date-¢f-£finat-judgment-of-satd-viotatien-by-any-district

court—or-the--supreme--court may not perform work on a

publicly funded project covered under this part for 3 years.

{3) Whenever any an action shaii--have has been
instituted in any a district court in this state against any
person, firm, or corporation for the vioclation of this part,
the court in which aatd the action is pending shaii--be--and
+t is hereby authorized to issue an injunction to restrain
any-such the person, firm, or corporation from proceeding
with his-or-its a contract with the state, county, municipa

municipality, er school distriects district, or political

subdivision, pending the final determination of said the
instituted action so-instituted."

NEW SECTION. Section 9. Prevailing wage rate
proceeding. Payment of standard prevailing wage rates must
pe enforced pursuant to 18-2-407, and all proceedings must
be brought before a department hearing offiper. The decision
of the hearing officer may be appealed by filing a petition
in district court.

NEW SECTION, Section 10. Repealer. Section 18-2-405,

MCA, is repealed.

-11- SB 342

10

SB 0342/02

NEW SECTION. Section 11. codification instruction.
[Sections 1 and 9] are intended to be codified as an
integral part of Title 1B, chapter 2, part 4, and the

provisions of Title 18, chapter 2, part 4, apply to
[sections 1 and 9].

NEW SECTION, Section 12, applicability. [This act]
applies to all prevailing wage claims filed with the
department of labor and industry on or after July 1, 1993.

NEW SECTTION. Section 13. Effective date. [This act] is
effective on passage and approval.

-End-
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SENATE BILL NO. 342

INTRODUCED BY WILSON, DRISCOLL

A BILL FPOR AN ACT ENTITLED: “AN ACT REVISING THE LITTLE
DAVIS-BACON ACT TO PROVIDE PENALTIES FPOR WAGE VIOLATIONS ON

PUBLIC CONTRACTS; REVISING PROCEDURES FOR WAGE CLAIMS;

PROVIDING FOR PROCEEDINGS ON PAYMENT OF PREVAILING WAGE
RATEé BEFORE A DEPARTMENT OF LABOR AND INDUSTRY HEARING
OFFICER; AMENDING SECTIONS 18-2-401, 18-2-403, 18-2-407,
18-2-411, 1B-2-423, 1B-2-424, AND 18-2-432, MCA; REPEALING
SECTION 18-2-405, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE
DATE AND AN APPLICABILITY DATE.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. nsethod for payment of standard
prevailing wage. (1) To fulfill the obligation to pay the
standard prevailing rate of wages under 18-2-403, a
contractor or subcontractor may:

{a) pay the amount of fringe benefits and the basic
hourly rate of pay that ls part of the standard prevailing
rate of wages directly to the worker or employee in cash;

(b} make an irrevocable contribution to a trustee or a
third person pursuant to a fringe benefit Cfund, plan, or
program that meets the requirements of the Employee

Retirement Income Security Act of 1974 or that is & bona

)
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SB 0342/02

fide program approved by the United States department of
labor: or

(c) make payments using any combination of methods set
forth in subsections (1)(a) and (1)(b) so that the aggregate
of payments and contributions is not less than the standard
prevailing rate of wages, including fringe benefits for
heaith and welfare and pension contributions, travel, and
other bona fide programs approved by the United States
department of labor, that is applicable to the district for
the particular type of work being performed.

(2) The fringe benefit fund, plan, or program described
in subsection (1)(b) must provide benefits to workers or
employees for health care, pensions on retirement or death,
life insurance, digability and sickness imsurance, or other
bona fide programs approved by the United States department
of labor,

(3) A private contractor or subcontractor shall file a

copy of the fringe benefit Fund, plan, or program described

THERE ARE NO CHANGES IN THIS BILL
AND WILI, NOT BE REPRINTED. PLEASE
REFER TO YELLOW COPY FOR COMPLETE TEXT.

=2~ SB 342
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HOUSE STANDING COMMITTEE REFORT

Marxrch 12, 1993
Page 1 of 2

Mr. Speaker: We, the committee on Labor report that Senate
Bill 342 {third reading copy =-- blue) be,concurred in as
amended .

Signed:

Tom Nelson, Chair

And, that such amendments read: Carried by: Rep. Driscoll

i. Title, lines & through 9.
Following: "CONTRACTS;" on line 6
Strike: the remainder of line 6 through "OFFICER:;" on line 9

2. Title, line 9.
Strike: "SECTIONS" through "18-2-403,"
Insert: "SECTION"

3. Title, line 10.,
Following: line 9
Strike: "18-2-411" through "18-2-432,"

4. Title, line 12.
Following: the first "DATE"
strike: "AND"™ through the second "DATE"

5. Page 2, line 7.

Following: "contributions”

Insert: “that meet the requirements of the Employee Retirement
Income Security Act of 1974"

Strike: Tand"

Insert: "or"

6. Page 2, line 14,
Strike: "other"

7. Page 2, line 15.

Following: "programs"

Insert: "that meet the requirements of the Employee Retirement
Income Security Act of 1974 or that are"

8. Page 2, line 20 through page 7, line 15.
Strike: subsections (4) and (5) and sections 2 and 3 in their

Committee Vote:
Yes [y , No Q. 561652SC.Has

March 12, 1993
Page 2 of 2

entirety
Renumber: subsequent sections

9. Page B, lines 16 and 17.
Following: "underpaid™ on line 16
Strike: the remainder of line 16 through "," on line 17

10. Page 8, line 20.
Following: "2"
Insert: ", except that appeal of the hearing officer's decision

is made directly to district court rather than to the board
of personnel appeals™

11, Page 8, line 21 through page 11, line 23.
Strike: sections 5 through 9 in their entirety
Renumber: subsequent sections

12. Page 12, line 2.
Strike: "[Sections 1 and 9) are"
Insert: “[Section 1] is”

13. Page 12, line 5,
Strike: "sections"
Insert: "section"
Strike: "and 9"

14, Page 12, lines 6 through B.
Strike: section 12 in its entirety
Renumber: subsequent section

SB 342
HOUSE
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SENATE BILL NO. 342

INTRODUCED BY WILSON, DRISCOLL

A BILL FOR AN ACT ENTITLED: “AN ACT REVISING THE LITTLE
DAVIS-BACON ACT TO PROVIDE PENALTIES FOR WAGE VIOLATIONS ON
PUBLIC CONTRACTS; REVISING--PROCEBBURES--POR--WAGE--@bAIMS+
PREOVIDING - PFOR-PROCEEDINGS~-ON——PAYMENTD--OP--PREVAILING—-WAGE
RAPES--BEPORE--A--BBPARPMENT--OP--bABOR-AND-INBUIPRY¥ ~HEAR NG
©OPPICERT AMENDING SECPIONS-—-18-2-461;--38-2-4037 SECTION
18-2-407, 10-2-4317--108-2-423;-10-2-4247-AND—38-2-4327 MCA;
REPEALING SECTION 18-2-405, MCA; AND PROVIDING AN IMMEDIATE

EFFECTIVE DATE ANBR-AN-APPLICABIbIF¥-BA¥B."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Method for payment of standard
prevailing wage. (1) To fulfill the obligation to pay the
atandard prevailing rate of wages under 18-2-403, a
contractor or subcontractor may:

(a) pay the amount of fringe benefits and the basic
hourly rate of pay that is part of the standard prevailing
rate of wages directly to the worker or employee in cash;

(b) make an irrevocable contribution to a trustee or a

third person pursuant to a fringe benefit fund, plan, or

program that meets the requirements of the Employee

Retirement Income Security Act of 1974 or that is a bona
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fide program approved by the United States department of
labor; or

{c) make payments using any combination of methods set
forth in subsections (l1){a) and (1l)(b) sc that the aggregate
of payments and contributicns is not less than the standard
prevailing rate of wages, including fringe benefits for
health and welfare and pension contributions THAT MEET THE

REQUIREMENTS OF THE EMPLOYEE RETIREMENT INCOME SECURITY ACT

OF 1974, travel, and OR other bona fide programs approved by
the United States department of labor, that is applicable to
the district for the particular type of work being
performed.

(2) The fringe benefit fund, plan, or program described
in subsection (1l)}(b) must provide benefits to workers or
employees for health care, pensicns on retirement or death,
life insurance, disability and sickness insurance, or eother

bona fide programs THEAT MEET THE REQUIREMENTS OF THE

EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974 OR THAT ARE

approved by the United States department of labor.

{3} A private contractor cor subcontractor shall file a
copy of the fringe benefit fund, plan, or program described
in subsection (2) with the department.

t4y--Eontracters--or---subcontractors---subgect---to——-a
cotiective——-bargaining--agreement—-may-deduct-from-the-total

wage-pachkage-fringe-henefita--for--heatth--and--weifare-—and

-2- SB 342
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penaien--contributionsy-travelr-and-other-bona-fide-programs

approved—by—the-anited-séates-department—ef-iabeff
£53—-Fhis-section--dees——net--reiteve--a--contractor—-or

subcontractor—--—not--—-subjeect--to-—a--cottective--bargatning

ag!eement7—ExeEPT-THBSE-BESERiBEB—}N—vSHBSBETiBN——f417—-from

paying-workers-or-empioyees-in-cash-the-basic-hourty rate-of
pay——as--determined-by-the-commissioner-pursuant-to-i8-2-402

WAGE-AS-—DEFINEB-IN-18-2-48%~<

Section-2-—Seection—18-2—493;-MEA;-is-amended-to—rend:——
u}g-2-48i---Befinttionsz—~Untess——the--context--requirea
otherwise;—in-this-partry-the-fottowing-definitions-appiys
tiy--A--"bona--£ide--resident--of--Montanal--is-———hereby
deciared——-to--be-a-person-whor-at-the-time-of-his-empioyment

and-immediately-prior—-thereto to-the-time-of-empioyments-has

tived-in-this-state—in-such-a-manner-and-for-such a-time--as
that-—-is—-sufficient——te-ctearty-juscify-the-concinsion—that
his the-perssnis-past-habitetion--in--this--state-—has--been
coupied--with-an-intentien-to-make-it—his the_person+s-hemexs
Sedourners--or--persons--who--come--to—-Mentana--soleiy---in
pursuance-of-any-contract-or-agreement-to-perform-such-iabor
shaii--under-no-—circumstance may-not-be-deemed considered-to
be-bona-fide-renidents-af-Montana-within-the-meaning-and-£or
the-purpose-of-this-parts

{23 -—“BAS1E-HOURLY-—WAGBL—~MEANS——$HAP~-PORPION--OF--FHE

SPANBARD-PREVAIEING-WAGE-FTHAP-IS5-FANABLET
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t2}--iCommissioner3-——peans-the-commissioner—-of-tabor-and
industry-provided-for-in-2-35-336%:
¢3yt44—-“Pepartmenti-means-the-department-of-—tabar——-and
industry-provided-fer—in-2-15-3781<
t4)t5)—-“bistricti-means-a-prevaiting-wage-rate-districe
established-as-provided—in-18-2-431i+
t53t6}—-tHeavy--and--highway-—conatruction—-wage--ratest
means--wage——rates;-including-fringe-benefits-for-heaith-and
velfare—and-—pension—eontributionsy and--travei--aitowance

previstonsy--and--ether—-pona--fide-programs-approved—-by—the

Bnited—-States——-department—--of-—-labory—--determined---and

estabiished--atatewide——fer-~heavy--and-highway-construction
projectsy-such-as-alteration-or-repair——of--roadsy~--streetsy
highwaysy-atieysy-runwaysy—tratls;-parking-areasy-or-utitity
rights-of-way-

t63{7}-—"babert--is——hereby--defined-—to--be means--ati
services--in-—excess-—of--§255y000-performed-in-conntructiony
maintenancey-or-remedeting-work—-in--ait a--state;-—county;

municipaty-—-—and---schooi---work distriet;-—--or—~potitical

aubdiviston--project-—-and--dees—-not--inetude---engineerings

superintendencer managementy-or-office-or-etericat-works
+7118)y--tay-2Seandard---prevaiiing--rate--of--wagest—-or

Ustandard-prevaiting-wagel-means<
ti}--the-—heavy—-and--highway--censtruction—-wage—-rates

appiiecablie-to-heavy-and-highway-econstruction-projectsr—-or

-4~ SB 342
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tit}-those--wagens--other-—-than---heavy---and---highway
constroction-wagesy-inecluding-fringe-benefita—for-heatth-and
weifare--and--pension-—-contributionsy and-—travei-attewance

provisiensy-and-other-bona-fide-—programs--approved——by--the

YUnieed--States--department—-of-iabor;-which that-are-paid-in

the-district-by-other-contractars--for--wark--of-—a--simitar
character-—-performed-—-in——that--district-—-by-—each--crafts
etassifications—or-type--of--worker--needed--to--comptete—-a
concract--undér-—bhis--part:——in—eaeh—diserictr-the-stendard
prevailing-rate—of-wages-is-a--weighted--average--wage--rate
based--on--aii--of--the--houra--werked--an-work-ef-a-simitar
character-performed-in-che-districts
tb}--When-work-of--a--simitar--chearacter--is--not—-being
performed--in--the-districtr-the-standard-prevaiting-rate-of
wagesy—inciuding-fringe-benefitas-for-heatth-and-weitfare——and
penaten--contributionsy and-traveil-allswance-provistonay-and

other-besna-fide——programs—-approved-—-by——the--tdnited--States

deparement—-of-—tabory-ashaii must-be-those-rates-established
hy--esitective—-bargaining——agreements--in--effeet--in---the
district——for--each-crafty-ciasaificationy-or-type-of-worker
needed-to-compiete-the-contracts
t83¢9)--Work-of-a--simitar--character!--means--work--eon
private--or--commercial--projects--as-weli-as-werk-on-pubtic

projectsz¥

Section3:--Section-18-2-40837-MEA7-is-amended~to-read:—-
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i35-2-403-——-Preference-of-Mentana-tabor—in-pubiic——works
-——-wagea--——tax-exempt-project-———Ffederat-exeeptions—tij-¥n
any-contract-tet-for-scater-countyy--municipaty-—schooity--ot
heavy---and---highway--constrnetion;--servicesi-—repairy——or
maintenance-work-under-any-iaw-of-this—-atater--there-—shaii
must-be-inserted-in—the-bid-specification-and-the-contract-a
provisien-requiring-the-contractor-to-give-preference-to-the
empioyment-of-bona-fide-Montana-reaidents-in-the-performance
of-che-woark-:

t2y--Ati--publiic--works——eontracea—under—subsection-{tiy7r
except—--those--£er——heavy—-and--highway--constructiony—-must
contain-a-provisien-requiring-—the--contracter--to-—-pay—-the
standard-prevaiting-rate-of-wagess-inciuding-fringe—benefitesa
for-heatth—and-welfare-and-pension-contributionsy and-travei

atiowance--provisionsy-end-ether-bona-fide-programs-approved

by-the-Hnited-States~-deparement——of--iabory-——in—-effect——and

appticabie--to--the—-district——-in--which—-the--work-its-being
perfermeds
t3)y-—-(n-———every---contrack-—--for-——heavy-——and-——-highway
conatructiony-there-must-be-inserted-a-provision-to--require
the--contractor--to--pay--the-heavy-and-highway-conatruction
wage-rates-estabiished-statewide-for-such the-projects
t43—-A-contract-tet-for-—a--projeet--costing--more~-—tchan
9257600--and——-financed--in——whole--or--in-part-by-tax-exempt

industriat-revense-bonds-must-contain-a-prevision--reguiring

-6- SB 342
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the--contractor--to-pay-the-standard-prevailing-wage-rate-in
effect—and-appiicabie-to-the-district-in-which-the-—-work--is
being-performeds

t5)-~No A--eontract-may-not-be-let-to-any-person;-firms
associationr-or-corporation-refusing-to-execute-an-agreement

with--the--above-mentioned--provistons——of—-subsections-—-ti3¥

through-t44-in-it7-provided-that-in-contraces-invelving——the
expenditure--of -federai-aid--funds--this--part--may--not—be
enforeed-in-such-a-manner-as-to-confiict-with-or-be-econtrary
to-the-federal-statutes-prescribing-a--laber—-preference——to
honorabiy--discharged--veterans-—-of -the—-armed-—-forces——and
prohibtting-—--as——-uniawfui---any---ethet—--preference—--or
diserimination-among-citizens—of-the-tnited-States:
t6)--Patinre--te--inciunde--the--provisiens--required—-by
$8-2-422-itn-a-publiec-works-contract-reitieves-the——conteaceer

from--his the-—centractoris--ebiigation-to-pay-the-standard

prevailing-wage-rate-and-places such the-obiigation--on--the
public-contracting—agencys¥

Section 2. Section 18-2-407, MCA, is amended to read:

"18-2-407. Forfeiture for failure to pay standard
prevailing wages wage. (1) Any contractor, subcontractor, or
employer who shali-pay pays workers or employees at less
than the standard prevailing wage as established under the
public works contract shall forfeit to the contracting

agency--the——sum--of--$25-—-a--day~-far-each-worker-underpaid
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department a penalty at a rate of up to 20% of the

delinguent wages plus fringe benefits, attorney fees, audit

fees, and court costs. Money collected by the department

under this section must be deposited in the unemployment

insurance administration account, as provided in 39-51-406,

and musgt be used for enforcement, A contractor,

subcontractor, or employer shall also forfeit to the

employee the amount of wages owed plus $25 a day for each

day that the emplovee was underpaid.

{2) Whenever it sheaii-appear appears to the contracting
agency or to the Montana commissioner of labor that there
are is insufficient meneys money due to the contractor or
the employer under the terms of the contract to cover
penaltieé, the Montana commissioner of labor may, within 90
days after the filing of notice of completion of the project
and its acceptance by the contracting agency, maintain an
action in district court to recover all penalties and
forfeitures due. Nothing-in-this This part sha:® does not
prevent the individual worker who has been underpaidz-the

workeris-representativey or the commissioner of labor on

behalf of all the underpaid workers from maintaining an
action for recovery of the wages due under the coantract as

provided in Title 39, chapter 3, part 2, EXCEPT THAT APPEAL

OF THE HEARING OFFICER'S DECISION IS MADE DIRECTLY TO

DISTRICT COURT RATHER THAN TO THE BQOARD OF PERSQNNEL

-8~ SB 342
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APPEALS."
Section-5-—Section-18-2—411;-MEA7-is-amended-to-read:—-
L39-2-43r--Creation--of-prevaiting-wage-rate-discricess
tiy-Hithout-taking--into--conaideration--heary--and--highway
tonatruction-~wage--ratesy-the-commisstoner—-shati-divide-the
seate-into-at-ieast-if-prevailing-wage-rate-districeas
t2¥--EIn--initiailty--determining——-the-—-districta;---the
ecommisstoner-musts
tay--foitow--the-—rutemaking--procedures--in-the-Montana
Administrative-Procedure-Actr-and
tby-—pubiish-the—reasens—supporting-the-creation-of-ecach
diseriees
+3y--A-dintrict-beundary-may-not-be-changed--except—-£for
goad--cause-and-in-accordance—-with-the-rultemaking-procedures
in-the-Montana-Administrative-Procedure-Acts
t+4)3--Fhe-presence-of-ecolilective-bargaining-agreements—in
a-partieular-area-may-not-be-the-seie-basis-fer-the-creation
oé—-henndnriea—-of—-u—;diatrietT-—nof——nay——ehe—-absence—-of
cotlective-bargaining-agreements—in-a-particuiar-area-be-the
sote-basia-for-changing-the-boundaries-of-a-districes
153 --Por-each-prevaiiing-wage-rate-district——estabiished
under--this——sectionr——the--commissioner-shati-determine—the
standard-prevatiing-rate-cf-wages-to-be-paid--empioyeesy——as
previded-in-18-2-401-and-18-2-482:8

Sectionr6--Section-18-2-4237-MEA7-i9-amended-to-read+—-
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138-2-423v--Submisston---gf-——-payroti--—recordss ¥f——a
conpiatnt———is---fited---with--—the—--department————atieging
noncompliance—-with-1i8-2-422y-the-department-may-require-the
projece—to-submit-to-it——cercified-—copiea-—of-—ehe--payroii

records-for-workers-empltoyed-on-that-project A-contracter-or

a-subcontractor-shail-pay—employees—receiving-an-houriy-wage

on-a-weekity-basis-and-shati-submit-certified-payroii-records

to——the--contracting—aqency-en-a-weekiy-basis--For-contracts

fet-by-a-state-agencyy--a--contractor--and-—a--subcontractor

shaiti-—-develop-and-maintain-certified-weekiy-payreii-recerds

and-shali-provide-the-records—-to--the--department--within-—-5

days——-if-reguested--Records-fited-with-the-department-become

pubiic-documents-2

Section-F-—gection-18—2—4247-MEA;-is-amended-to—read-—-
L38-2-4247—-Enforcement--—-1f-—-a--—contracktor———or-———a
subcontractor--refuses or-£fails to-submit-certified-payreil

records—requeated-by to-the-department-or-to—tha—conkracting

agency-pursnant-to-18-2-4237-—the--commissioner--ar--his an
antherized-representative-may-issue-subpoenas—cempeiliing-the
preduction—of-these-recordazt
Section—B-Section-18—2-4327-MEA7-is—amended-to-read:——
138-2-432v--Penatty--for-vietationr-tiy-If-any a-persony
firmr-or-corporation-shaii-£faid faiis--to——compiy--with--the
previsions--of--this--party—-the--statesy—-countyy--muniecipal

munieipalityy—-or-—schooi--officers--who--have districty-or

=10- SB 342
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officer——of--n-—-poiiticat-—subdivision——-that--executed---the

contract-—shati--retain——5$1r0868 3I4-ef-the-contracst-price-as
tiquidated-damages-for-the-vioitation-of--the-—-terma--of--the
contract--and--said the-money-shail must-be-eredited-to-the
proper—funds-cf-the-stater—county;—-municipat municipatieys

or-schooi-districts district;-or-potiticat-subdiviatons

t2¥--Any A--perseny—-firmy—er-corporation-viotating—the

provistons-of-this-part-on-two-or--more--prejects--within--a

3-year-period shaii-have-his-sr-its-iieense-suspended-in-the
manner--preactibed-by-37-71-361-for-a-period-of-i-year-after
the-date-of-£finat-judgment-of-said-vielation-by-any-district

court-or-the--supreme-—-court may--not--perform--work—--on--a

pubiiciy-funded-project-coveresd-under—-this-part-for-3-years~

{3}--Whenever—---any an-—-action--shaii--have has--been
inatituted-in-any a-district-court-in-this-state-against-any
personr-firmy-or-eorporation—for-the-viotation-of-this-parts
the-court-in-which-said the-action-is-pending-shaii-—be--and
dt--is--hereby-anthorized-to-issue—an-injunction-te-restrain
any-such the-perseny-£firmy—or--corporation—-£rem--proceeding
with-his-or-its a-centract-with-the-stater—countyy-munieipat

municipaltitys—-or—-schooi--districts districty-or-politicai

subdivisiony-pending-the-finai-—determination-—of--said the

instituted-action—so-instibutedsi

NEW-SHE?ION--—-Sectiom 9 —prevaiting————-- wage—————- rate——

proceeding. ——Payment-—of-standard-prevaiiing-wage-rates-muat
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be-enforced-pursuant-to-18-2-4877-and-aii—-proceedings—-must
be-bronght-before-a-department—hearing-officerr-Fhe-decinton
of—-the-hearing-officer-may-be-appeated-by-filting-a-petition
in-distriet-conrts

NEW SECTION. Section 3. Repealer. Section 18-2-405,

MCA, is repealed.

NEW SECTION. Section 4. cCodification instruction.

fSections—-1——~and—-9i--are [SECTION 1] IS intended to be

codified as an integral part of Title 18, chapter 2, part 4,
and the provisions of Title 18, chapter 2, part 4, apply to
[sections SECTION 1 and-9].

NEW-SBEPEONT--Section- 12— —appiicabititys-—-{Phis-——acti—-
appties—-to--ati--prevaiting--wage--ctaims--fited--with——the
department-ef-iabor-and-industry-on-or-after-Juiy-1;-1993+

NEW SECTION. Section 5. Effective date. [This act] is
effective on passage and approval.

~End-

-12~ SB 342



Conference Committee
on Senate Bill No. 342
Report No. 1, April 21, 1993

Page 1 of 5

Mr. President and Mr. Speaker:

We, your Conference Committee on Senate Bill No. 342, met and
considered: House amendments Lo Senate Bill No. 342. We

recommend that Senate Bill No. 342 (reference copy = salmon) be
amended as Eollows:

1. Title, line 9.

Following: “ePpiesR"

Ingert: REVISING PROCEDURES FOR WAGE CLAIMS;
Strike: "SECTION"

Ingert: “SECTIONS 18-2-401, 18-2-403,"

2. Title, line 10,
Following: ™18-2-407,"
Insert: “18-2-411, 18-2-423, AND 1B-2-432,"

3. Title, line 12.
Following: "DAPE"
Ingert: “AND AN APPLICABILITY DATE"

4. Page 7, line 19.
Following: line 18
Insert: “Section 2. Section 18-2-401, MCA, is amended tc read:

"18-2-401. Definitions. Unless the context requires
otherwise, in this part, the following definitions apply:

(1) A "bona fide resident of Montana" is
be'a person who, at the time of friw employment and immediately
prior theretg to the time of employment, has lived in this state
in such a manner and for such a time =¥ that is suffigient to
clearly justify the conclusion that his the person's past
hab1t§tion in this state has .been. coupled with an Lntention to
make it his the person's home. Sojourners or persons who come to
Montana solely in pursuance of any contract or agreement to
perform suctr labor shatl-under—mo—circumstance may not be desmed
considered to be bona fide residents of Montana within the
meaning and for the purpose of this part.
. (2) "Commissjoner® means the commissioner of labor and
industry provided for in 2-15-1701.

13} “Department” means the department of labor and industry
provided for in 2-15-1701.

(4) "District" means a prevailing wage rate district
established as provided in 18-2-411,

(5) “Heavy and highway construction wage rates™ means wage
rates, including fringe benefits for health and welface and
pension contributrionsg, that meet the requirements ¢f the Employvee

ADCPT
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Retirement Income Security Act of 1974 and other bona fide
programs approved by the United States department of labor and
travel allowance provrstons that are determined and established
statewide for heavy and highway construction projects, such as
alteration or repair of roads, streets, highways, alleys,
runways, trails, parking areas, or utility rights-of-way,

(6) “Labar" iwtrereby defimed—to—be means all services in
excess of $25,000 performed in construction, maintenance, or
remodeling work in att a state, county, municipal, and school
work district, or political subdivision project and does not
include engineering, superintendence, management, or office or
clerical work.

(7) (a) "Standard prevailing rate of wages" or "standard
prevailing wage" means:

(i) the heavy and highway construction wage rates
applicable to heavy and highway construction projects; or

(ii) those wages, other than heavy and highway construction
wages, including fringe benefits for health and welfare and
pension contributions, that meetr the requirements of the Employee
Rerirement Security Act of 1974 and other hona fide programs
approved by the United States department of labor and travel
allowance provistoms—whicir that are paid in the district by other
contractors for work of a similar character performed in that
district by each craft, classification, or type of worker needed
to complete a contract under this part. In each district, the
standard prevailing rate of wages is a weighted average wage rate
based on all of the hours worked on work of a similar character
performed in the districe.

(b) When work of a similar character is not being performed
in the district, the standard prevailing rate of wages, including
fringe benefits for health and welfare and pension contributions,
that meets the requirements of the Employee Retirement Security
Act of 1974 and gther bona fide programsa approved by the United
States department of labor and the rate of travel allowance

Tt must be those rates established by collective

.- r
bargaining agreements in effect in the district for each craft,

classification, or type of worker needed to complete the
contract.

(8) "Work cof a similar character" means work on private or
commercial projects as well as work on public projects.”

Section 3. Section 18-2-403, MCA, is amended to read:

“18-2-403. Preference of Montana labor in public works -—
wages -— tax-exempt project -- federal exception. (1) In any
contract leec for state, county, municipal, school, or heavy and
highway construction, services, repair, or maintenance work under
any law cf this state, there shatt must be inserted in the bid
specification and the contract a provision requiring the
cantractor ta give preference to the employment of bona Eide
Montana residents in the performance of the work.

C.c.RA|
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{2) All public works contracts under subsection (l), except
those for heavy and highway construction, must contain a
provision requiring the contractor to pay:

(a) the travel allowance that is in effect and applicable
to the district in which the work 1s being performed; and

b the standard prevaliling rate of wages, including Eringe
benefits for health and welfare and pension contributicns amd

, that:

[i) meets the requirements of the Employee Retirement
Income Security Act of 1374 and other bona fide programs approved
by the United States department of labor: and

{ii) 1s 1in effect and applicable to the district in which
the work 13 being performed.

{3} In every contract for heavy and highway constructicon,
there must be inserted a provision to require the c¢ontractor to
pay the heavy and highway construction wage rates established
statewide for such the project.

(4) A contract let for a project costing more than $25,000
and financed in whele or in part by tax-exempt industrial revenue
bonds must contain a provision requiring the contractor to pay
the standard prevailing wage rate in effect and applicable to the
district in which the work is being performed.

(5) ®No A contract may not be let to any person, firm,
association, Or corporation refusing to execute an agreement with
the sbove—menttomed provisions of subsections (1) through (4} in
it, provided that in contracts 1lnvolving the expenditure of
federal-aid funds this part may not be enforced in such a manner
as to conflict with or be contrary to the federal statutes
prescribing a labor preference to honorably discharged veterans
of the armed forces and prohibiting as unlawful any other
preference or discrimination among citizens of the United States.

({6) PFailure to include the provisions required by 18-2-422
in a publzc works contract relieves the contractor frgm his the
contractor s obligation toc pay the standard prevailing wage rate

places such the obligation on the public contracting
agency."“ -
Renumber: subsequent sections

5. Page 12.
Following: line 4
Insert: "“Section 5. Section 18-2-411, MCA, is amended tc read:
*18-2-411. Creation of prevailing wage rate disktricts. (1)
Without taking into consideration heavy and highway construction
wage rates, the commissioner shall divide the state intoc at least
10 prevailing wage rate districts.
{2) In initially determining the districts, the
commissioner must:
(a) follow the rulemaking procedures in the Montana
Administrative Procedure Act; and

881650CC.Sma
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{b) publish the reasons supporting the creation of each
district.

{3) A district boundary may not be changed except for good
cause and in accordance with the rulemaking procedures in the
Montana Administrative Procedure Act.

(4) The presence of collective bargaining agreements in a
particular area may not be the scle basis for the creation of
boundaries of a district, nor may the absence of caollective
bargaining agreements in a particular area be the socle basis for
changing the boundaries of a district.

{(9) For each prevailing wage rate district established
under this section, the commissioner shall determine the standard
prevailing rate of wages to be paid employees, as provided in 18-
2~401 and 18-2-402.

Section 6. Section 18-2-423, MCA, is amended to read:

®18-2-423. Submission of payroll records. If a complaint is
filed with the department alleging noncompliance with 15-2-422,
the department may require the project to submit to it certified
copies of the payroll records for workers employed on that
project. A contractor or a subcontractor ghall pay employees
receiving an hourly wage on a weekly basis. If a wage vioclation
complaint 1s filed with the department, the contractor or
subcontracter shall provide the employee's payroll records to the
department within 5 days of receiving the payroll request from
the department."

Section 7. Section 18-2-432, MCA, is amended to read:

"18-2-432. Penalty far violation. (1) If any a person,
firm, or corporaticn sta}ti—faft fails to comply Hlth the
provisiona of this part, the state, county,
municipality, or school efficerswhotmve district, or officer of
a political subdivision that executed the contract shall retain
$1,000 of the contract price as liguidated damages for the
violation of the terms of the contract and said the maney shatt
must be credited to the proper funds of the state, county,

munrctpat municipality, or school districts district, or
political subdivision.

¥ = . . . L

: : :

paTt—=hait-have— s or itsticense suspended—inthe mammet
€?35°‘¥b§d by Bieit ??i f°; ’.Fe‘fad of ?.’Eaf sfter Fhe drt: ot
supreme—court Whenever a contractor or subcontractor is found by
the commissioner to have aggravatedly or willfully violated the
labor standards provisions of this chapter, the contractor or
subcontractor or any firm, corporation, partnership, or
assogiation in which the contractor or subcontractor has a

substantial interest is ineligible, for a period not to exceed 3
vears atter the date of the Ffinal judgment, to recelve any

831650CC.Sma
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contracts or subcontragts that are subject to the provisions of
this chapter.

(3) Whenever any an action shatli—have has been instituted
in any a district court in this state against any person, firm,
or corporation for the violation of this part, the court in which
satd the action is pending stratt—tre—and—it is irereby authorized
to issue an injunction to restrain anmy-suoch the person, firm, or
corporation from proceeding with his—or—its 3 contract with the
state, county, muomicipet municipalit or school districes
district, or political subdlivisgion, pendxng the final
determination of said the ilnstituted action so—imstrtuted.”"

Renumber: subsequent sections

6. Page 12, line 15.

Fellowing: line 14

Insert: "NEW SECTION. Section 10. Applicability. [This act]
applies to all prevailing wage claims filed with the
department of labor ané industry on or after July 1, 193%3."
Renumber: subsequent section

And that this Conference Committee report be adopted.

For the Senate: For the Bouse:

Senator Wilson, Chailr Representative H. S. Hanson, Chair

-

Senator Aklesta% Representative Driscoll

enator Towe

epresentatige Mills

amd. Coord.
o
Sec. of Senate

881650CC. Sma
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SENATE BILL NO. 342

INTRODUCED BY WILSON, DRISCOLL

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE LITTLE
DAVIS-BACON ACT TO PROVIDE PENALTIES FOR WAGE VIOLATIONS ON
PUBLIC CONTRACTS; RBEVISING--PROECEPHRES--POR--WASE--2bAIMST
PROVIDING-POR-PROCEEDINGS--ON--PAYMENT - -OF--PREVAILING— ~-WASE
RATHS--BEPORE--A--BEPAREMENE--6P--bABOR-AND- INDUSERY-HEARINS

8FPPICERs REVISING PROCEDURES FOR WAGE CLAIMS; AMENDING

SECPIONS--318-2-4817--18-2-4637y SEEFiON SECTIONS 18-2-401,

18-2-403, 18-2-407, 18-2-411, 18-2-423, AND 18-2-432,

10-2-411y--28-2-4237--1B6-2-4247-AND-18-2-4327y MCA; REPEALING
SECTION 18-2-405, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE

DATE ANB-AN-APPEIEABILIT¥-BAPE AND AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION, Section 1, Method for payment of standard
prevailing wage. (1) To fulfill the obligation to pay the
standard prevailing rate of wages under 18-2-403, a
contractor or subcontractor may:

{a) pay the amount of fringe benefits and the basic
hourly rate of pay that is part of the standard prevailing
rate of wages directly to the worker or employee in cash;

(b} make an irrevocable contribution to a trustee or a

third person pursuant to a fringe benefit fund, plan, or

@ana Legisidtive COWwnH
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program that meets the requirements of the Employee
Retirement Income Security Act of 1974 or that is a bona
fide program approved by the United States department of
labor; or

{c) make payments using any combination of methods set
forth in subsections {(1)(a) and (1)(b) so that the aggregate
of payments and contributions is not less than the standard
prevailing rate of wages, including fringe benefits for
health and welfare and pension contributions THAT MEET THE

REQUIREMENTS OF THE EMPLOYEE RETIREMENT INCOME SECURITY ACT

OF 1974, travel, and OR other bona fide programs approved by
the United States department of labor, that is applicable to
the district for the particular type of work being
performed.

{2) The fringe benefit fund, plan, or program described
in subsection (l){b) must provide benefits to workera or
employees for health care, pensions on retirement or death,
life insurance, disability and sickness insurance, or other

bona fide programs THAT MEET THE REQUIREMENTS OF THE

EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974 OR THAT ARE

approved by the United States department of labor.

(3) A private contractor or subcontractcr shall file a
copy of the fringe benefit fund, plan, or program described
in subsection (2) with the department.

t4}--€ontractors--or---subcontractors--—-snbject-—-to---a

-2- SB 342
REFERENCE BILL: Includes
Conference Committee report
Dated % 7 Y3
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cottective—-bargaining--agreement--may-deduct-from—the-totat
wage-package-fringe-benefits-—-for--heaith--and--weifare--and
pension--contributionsr-travei;-and-other-bona-fide-programs
approved-by-the-Hnired-States-department-cf-iabors
{53-~Phis-seetion--dees--not--reiieve--a-—contracter--or
subcontractar-—-not-~-subiect-—to--a--cotiective-—-bargaining

agreementy -ENCEPP-PHOSE-BESERIBED-IN--SHBSEEPION-~t4)7-~from

paying-workers-or-empioyees-in-caah-the-basie-houriy rate-of
pay--as--decermined-by-the-commissiener-pursuant-to-ib-2-462

HWAGE-AS-BEFPINED-IN~-38-Z-401<

Section-2-—Section-18-2-4617-MEA;-+s-amended-to-reads——
43p-2-491--~-Definitionact--Uniess——the--context--requires
otherwise;-in-this-parey-the-foiiowing-definteions—appiys
ti3--A--Lbena--fide--resident--cf--Montanal--ta---hereby
deciared--to--Be-a-person-whay-at-the-time—of-his-empioyment

and-immediatety-prior-therete to-the-time-of-empicymenty-has

tived-in-this-atate-in-such-a-manner-and-for-sueh a-time--as
that--is--sufficient--to-cieariy-justify-tne-conctusion-thae
hia the-persenis-past-habitation--in-—this--state--has—-been
ceupied-—with—gﬂ—ineentien—to-make-it"his the-personts-hemes
Hojeurnera--or--perssns--wha-—come-—to-—~Montanc--soieiy--—tn
pursuance-of-any-ecentract-or-agreement-to-perform-anch-iabsr
shati--under-no-circumacance may-not-be-deemed conaidered-te
be-bona-fide-rasidents-of-Mantana-within-the-meaning-and-for

the-purpese-of-this-parer
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{24 - -“BASIC-HOURLY - —WAGEY -—MEANS--FHAT--PORPION-—OF--FHE

STANDARB-PREVATIEING-WAGE-FPHAP-¥S-FAXABLES

t23--Ugommissioner®--meana-the-commiasioner-of-tabor-and
tndustry-provided-for-in-2-15-1761~
t3yt43--UBepartmenti-means-the-deparement-of--tabor--and
tndusatery-provided-for-in-2-15-1381~+
t47{53--4Bistricti-means-a-prevaiting-wage-rate-diatriet
established-as-provided-in-18-2-43i~
t5+t63--“Heavy--and--highway--conatructton--wage--rateasl
means--wage—-rates;-inetuding-fringe-benefits-for-heatth-and
weifare-and--pensieon--esnttibatiensr and--travei--aitewanece

provistonsy--and-—-othec-—-bona--fide-programs-approved-by-the

United-—-Statas---department—--of---ltabery-—-determined-—-and

estabtished--atatewide--for--heavy-—and-highway-conatruction
projectsz-such-as-atteration-cr-repatr--of--roaday--streetsy
highways;-alleysr;-runwaysy-tratiss;-parking-areasy;-or-utitity
rights-of-way~

t63{73--4babork--ia--hereby--defined-~to--be means--aii
serviceas—-in-—excess--of--525;608-performed-in-constructiony
maintenancey-or-remedeitng-work-—in--ailt a--statey--esunty;

munticipaty---and---school---work districty——-—or--politicail

subdivision--project--and--dees--net--incinde-—-engineeringr
superintendencer-managementy-or-office-or-ctericat-works
t73{8}--tay-"Standard-——prevaiiing--rate--of--wageal--or

Larandard-prevaiiing-wagel-meanss
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tij--the--heavy—-and--highway--construceion-—wage--rates
appticabie-to-heavy-and-highway-construetion-projectssy-or

tt+y-those--wagesy--other---than---heavy---and---highway
conatruction-wagea;—inetuding-fringe-benefita-for-neatth-and
weifare--and~-pensien--eentributionay; and--travei-atiowance

provisionsy-and-ether-pana-fide--programs--appreved--by-—the

Hnited--Stnatea--deparement-—of-labory-which that-are-paid-in

the-district-by-other-contractors-—for--work-—of--a--s:imiiar
character---performed-—-tn--that——districe—-by--each--craftey
ciassifications-or-type--of--worker--needed--to--compiete--a
eontract—-under——this--partr~-in-each-district;-the-standard
prevatting-rate-of-wages-is-a--weighted--average--wage—-rate
based--on--atli--of--the--hours--worked--en-work-of-a-simttar
character-performed-in-the-districes
fbi——Hhan—work—of-—a—-simiiar——character-—i5—-net——being
perfarmed——én-—the—district7»the-standard—prevai}ing~rate-aé
nagesT—incinding—Efinge—beneftts—fer-heaith—and-weifare——und
pensien--eontributionsy and-travei-allowance-provisiensz-and

other-banm-fide--programs—-approved--by--the—-Hnited--States

department--of —iabory-shaii must-be-those-ratesa-establiished

by--cotiective--bargaining--agreements-—-:zn--cffece--in---the

district--for-—each-eraft;-ciassifrcationy-or-type-of-worker

needed-to-compiete-the-contract~
fsiigi-—"work—cf‘u——simiiar--eharacter“——means-—work——en

peivate--or—vcommercfut--projectu-*as—wet}—as—work—on-pub}ic
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projectaci
Section-3--Section-10-2-4835-MEA7-i9-amended-to-read:——
43i3-2-4@g3s---Preference~of-Montana-tabor-in-pubiic--works
————uages----tax-exempe-pfejecc——--Eederai-eﬁceptionr—fij-in
any-contract-tet-for-seace;—countyr--munieipair--schosi;—-or
heavy---and---highway--constructiony--servieesy--repairy--or
matntenance-work-under-any-taw-of-this-—state;--there--shaiil
mnst-be-inserted-tn-the-bid-apecification-and-the-contract-a
provisien-reguiring-the-contractor-cto—give-preference—to-the
empioyment-cf-bona-frde-Montana-residenta-in-eche-parformance
of-the-work~
t23--Atl--pubiitc--works--contracta-under-subsectron-tys
excepr——those--for-—heavy--and--highway--constructiony--mase
santatn-a-previsisa-requiring--the—-eentractor--toe--pay--the
standard-prevatiing-rate-sf-wagesy-ineiuding-fringe-benefits
for-heatth-and-weifare-and-pension-concributions;y and-travet

atiowance--provisionsy-and-sther-bona-fide-programs-approved

by-the-lnited-States-department--of--tabory--itn--effece--and

appiicabie--to--the--ditstrict--itn--which--the--work-ts-being
performeds
t3¥--in---—every——-contract---for---neavy-—-—and--—-highway
constructiony-there-must-be-inserted-a-proviston-to--require
the--contractor——to--pay--the-neavy-and-highway-construct:ion
wage-rates-estabiiashed-atatewide-for-such the-prejeeces

t4y——-A-contract-tet-for--a--project--costing--meére--than
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$52576800——and--financed--tn-—wheie--sr——in-part-by-tax-exempt
tndustrial-revenae-bonds-muat-contain-a-provisien--reqguiring
the--contractor--te-pay-the-atandard-prevatiing-wage-rate-in
effect-and-appticabie-to-the-ditatrict-tn-which-the--work--is
betng-performed:

t5¥--No A--contract-may-not-be-iet-to-any-persony-firmy
assectrations-or-corporation-refusing-to-execute-an-agreemant

with--the--nbove-mentioned--provisions--of--supsectiohs—-{iy

through—{4}-in-ttr-provided-that-in-eontracts-involving--the
expenditure—-of-—-federal-aid--funds--this—-part--may-—not-be
enforced-in-sueh-a-manner-as-to-confiice-with-or-be-conerary
to~the-federal-atatuten-prescribing-a-—tabsr—-preference--to
honerabiy--discharged--veterans—-of--the--armed-—-forces——and
prohibiting----as---untawfui---any---other—--preference---or
discrimination-among-cttizens-ocf-the-tatrced-Statess
t6y--FPatiure--to-—incinde--the--provrsions--regquired--by
18-2-422-in-a-publie-works-contract-reiteves-the--contractoer

£rom--his the--contractoris--cbiigqatzon-t-~pay-the-standard

prevaiiing-wage-rare-and-piaces such the-obiigacion-—-on--the

pubitc-contracting-agencys4

SECTION 2. SECTION 18-2-401, MCA, IS AMENDED TO READ:

"18-2-401. Definitions. Unless the context requires
otherwise, in this part, the following definitions apply:
(l) A “bona fide resident of Montana" is hereby

dectared-to-be a person who, at the time of his employment
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and immediately prior thereto to the time of employment, has

lived 1in this state in such a manner and for such a time as
that is sufficient to clearly justify the conclusion that
his the person's past habitation in this state has been
coupled with an intention to make it mts the person's home,
Sojourners or persons who come to Montana solely in
pursuance of any contract or agreement to perform suech labor
shati-under-no-c¢éreumstance may not be deemed considered to
be bcona fide residents of Montana within the meaning and for
the purpose of this part.

{2) “Commissioner" means the commissioner of labor and
industry provided for in 2-15-1701.

{3} "Department" means the dJdepartment of labor and
industry provided for in 2-15-1701.

(4) “District” means a prevailing wage rate district
established as provided in 18-2-411.

(5) “"Heavy and highway construction wage rates” means
wage rates, including fringe benefits for health and welfare

and pension contributions, that meet the reguirements of the

Employee Retirement Income Security Act of 1974 and other

bona fide programs approved by the United States department

of labor and travel allowance provisionss that are
determined and established statewide for heavy and highway
construction projects, such as alteration or repair of

rcads, streets, highways, alleys, runways, trails, parking
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areas, or utility rights-of-way.

(6) "Labor" is-hereby-defined-to-be means all services
in excess of $25,000 performed in construction, maintenance,
or remodeling work in aii a state, county, municipal, and

school werk district, or political subdivision project and

does not include engineering, superintendence, management,
or office or clerical work.

{7) (a) "Standard prevailing rate of wages" or
"gtandard prevailing wage" means:

{i) the heavy and highway construction wage rates
applicable to heavy and highway construction projects; or

{ii) those wages, cother than heavy and highway
construction wages, including Eringe benefits for health and

welfare and pension contributions, that neet the

requirements of the Employee Retirement Security Act of 1974

and other bona fide programs approved by the United States

department of labor and travel allowance provisionsy--which

that are paid in the district by other contractors for wark
of a similar character performed in that district by each
craft, classification, or type of worker needed to complete
a contract under this part. In each district, the standard
prevailing rate of wages 1is a weighted average wage rate
based on all of the hours worked on work of a similar
character performed in the district.

(b) When work of a similar character is not being
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performed in the district, the standard prevailing rate of
wages, including fringe benefits for health and welfare and

pension contributions, that meets the reguirements of the

Employee Retirement Security Act of 1974 and other bona fide

programs approved by the United States department of labor

and the rate of travel allowance provisionsy-shait* must be
those rates established by collective bargaining agreements
in effect in the district for each craft, classification, or
type of worker needed to complete the contract.

(8} "Work of a similar character" means work on private

or commercial projects as well as work on public projects,"

SECTION 3. SECTION 18-2-403, MCA, IS AMENDED TO READ:

"18-2-403. Preference of Montana labor in public works
-— wages -- tax-exempt project -- federal exception. (1) In
any contract let for state, county, municipal, school, or
heavy and highway construction, services, repair, or
maintenance work under any law of this state, there shaii
must be inserted in the bid specification and the contract a
provision reqguiring the contractor to give preference to the
employment of bona fide Montana residents in the performance
of the work.

(2) All public works contracts under subsection (1},
except those for heavy and highway construction, must
contain a provision requiring the contractor to pay:

(a] the travel allowance that is 1in effect and
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applicable to the district in which the work is being

performed; and

(b} the standard prevailing rate of wages, including
fringe benefits for health and welfare and pension
contributions and-travei-atiowance-provistons, that:

(i) meets the reguirements of the Employee Retirement

Income Security Act of 1974 and other bona fide programs

approved by the United States department of labor; and

(ii) is in effect and applicable to the district in
which the work is being performed.

{(3) 1In every contract for heavy and highway
construction, there must be inserted a provision to reguire
the contractor to pay the heavy and highway constructien
wage rates established statewide for sueh the project.

(4) A contract let for a project costing more than
$25,000 and financed in whole or in part by tax-exempt
industrial revenue bonds must contain a provision requiring
the contractor to pay the standard prevailing wage rate in
effect and applicable to the district in which the work is
being performed.

{5) Ne A contract may not be let to any person, firm,
association, or corporation refusing to executz an agreement

with the above-meneiened provisions of subsections (1)

through {4} in it, provided that in contracts involving the

expenditure of federal-aid funds this part may naot be
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enforced in such a manner as Lo conflict with or be contrary
to the federal statutes prescribing a labor preference ta
honorably discharged veterans of the armed forces and
prohibiting as unlawful any other preference or
discrimination among citizens of the United States.

(6) Failure to include the ©provisions regquired by
18-2-422 in a public works contract relieves the contractor

from his the contractor's obligation to pay the standard

prevailing wage rate and places suech the obligation on the

public contracting agency.”

Section 4. section 18-2-407, MCA, is amended to read:

"18-2-407. Porfeiture for failure to pay standard
prevailing wagea wage. (1) Any contractor, subcontractor, or
employer who aha¥i--pay pays workers or employees at less
than the standard prevailing wage as established wunder the
public works contract shall forfeit to the econtracting
mrgency-the-sum-of--$25--a--day--fer-—each--worker--underpaid

department a penalty at a rate of up to 20% of the

delinquent wages plus fringe benefits, attorney fees, audit

fees, and court costs. Money ccllected by the department

under this section must be deposited in the unemployment

insurance administration account, as provided in 39-51-406,

and must be used for enforcement. A contractor,

subcontractor, or employer shall also forfeit to the

employee the amount of wages owed plus $25 a day for each
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day that the employee was underpaid.

(2) Whenever it shatl-appear appears to the contracting
agency or to the Montana commissioner of labor that there
are is insufficient moneys money due t¢ the contractor or
the employer wunder the terms of the contract to cover
penalties, the Montana commissioner of labor may, within 90
days after the filing of notice of completion of the project
and its acceptance by the contracting agency, maintain an
action in district court to recover all penalties and
forfeitures due. Nothing--in-this This part shaii does not
prevent the individual worker who has been underpaidy--the

workeris-——ramresentarivey or the commissioner of labor on

behalf of all the underpaid workers from maintaining an
action for recovery of the wages due under the contract as

provided in Title 3%, chapter 3, part 2, EXCEPT THAT APPEAL

OF THE HEARING OFFICER'S DECISION 1S MADE DIRECTLY TOC

DISTRICT COURT RATHER THAN TG THE BOARD OF PERSONNEL

APPEALS. "
Section-5-—Section-18-7-4117-MEAT-i3-anended-to-readr--
L3f-2-41i---Creation-of-prevaiitng-wage-rate-—-disevietas

t1)--HWitheue--taking--inte--consitderation--heavy-and-highway

construction-wage-ratesy-the-commissieoner-shati--divide--the
state-into-at-least-i8-prevarting-wage-rate-discriceas
+2¥--in---tnrttatiy---determining——-the--districta;—-the

commissioner-musts

-13- SB 3412

10
11
12
13
14
15
16

17
18
19
20
21
22
23
24

25

SB 0342/04

taj--fotlow-the-rutemaking--procedures—--in--the-—Menrana
Admintstratrve-Pracedure-Aece;-and
tby--pubiish-ehe-reasans-supporting-the-creation-cf-each
districts
t33--A--district--boundary-may-nst-be-changed-except—for
good-canse-and-in-accordance-with-the-rutemaking--precedures
itn—the-Montana-Administeative-Procedure-hets
t4)--Phe-presence-of-colieetive-bargaining-agreements—in
a-particuiar-area-may-not-be-the-sscite-basis-for-the-creation
af--poundaries—-of--—a--diserict;--nor--may-—the--absence—-of
cotiective~-bargaining-agreements-in-a-partientar-area-be-the
sote-basis-for-changing-the-boundaries-of-a-diatrice:
t53--For——each-prevailing-wage-rate-district-estabiished
under—this-sections-the--commisstoner--shati--decermine--the
standard-—prevatliing--racte-of-wagea-to-be-paid-empieyeesr;—as
provided-in-1B-2«-46t-and-18-2-482<4
Section-6--Seceion-16-2-4237-MCA7-is-amended-to-read:—-
51g-2-4235--Submissson--of---payreii-—--records- if-—-a
compiaint-———-is---fited---with---the---department---atieqing
nenecompiiance-with-8-2-4227-the-department-may-require-—the
project--to--submit--te-—-it--certifred-coptes-af-the-payroit

records-for-warkers-empioyad-on-that-praject R-cOntractor—or

a-subcontractor-shaii-pay-empioyees-receiving-an-houriy-wage

oen-a-weekly-basis-and-shati-sobmiv-certified-payroti-records

to-rhe-contracting-ageney-on-a-weekiy-basis.--For—-contracts
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let--by--a--state--pgencyy--a-sontractor-and-a-subeantractor

shati-develtop-and-matntain-certifred-weakiy-payroti--records

and--shaii--provide--the--recorda-te-the-department-within-5

days-if-requesteds-Records-fried-with-the-department-—-beceme

pubitic-documentsc

SectiomF-—-Seceion-18-3-4247-MEA7-ta~amended-ta-read:s -~
LUig-2-4245--Enforcements-——-tf--—a-—-contractor-~-sr———n
subeontractor-refuses or-£faris to-submit--certified--payrori

records-requested-by tc-the-department-or-to-the—contracting

agency--pursuant--to--i8-2-4237--the--commrssianer-cr-his an
authorized-representacive-may-issus-subpoenas-campeiiing-the
production-of-those-records;d
Section-B--Section-18-2-432;-MEA;-is-"mended-to-reads—-
L18-2-4327——-Penaity-for-viotationr—-tir-1f-any a--perasny
firmy--or--corporation-—-—shati--faii Eatis-to-comply-with-the
provisions--cf--this--party-—-the--state;--county;-—municipal
municipaiityy-or--schooi--officers--who--hove districty-—or

offteer-—-of-—a--politicai--subdivision--that—-axecuted—-—-the

contract-shati-retain-$1;000 3&-of--the--contract--price——as
iiquidated--damages--for--the--vietation-of-the-terma-of-the
contract-and-said the-meney-shaii must-—bde-—-eredited--to-—the
proper--funda--of-the-stater-countyy-munieipal punieipatityr

or-achool-diatricts districty-eor-potiticat-sobdivimsions

t2}--Any A-personj-firmry-or--corporation--viotating--the

provisions--of--this--part--en-two-or-more-prejects-within-a
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3-year-period ahaii-have-his-or-ics-iicense-suapended-in-the
manner-preacribed-by~-37-7t-38i-for-a-pericd-sf-i-year--after
the-date-of-final-judgment-of-said-violacten-by-any-districe

court--cr--the--supreme--court may -not--perform--work-en-a

pubticiy-funded-preject-covered-under-this-part-for-3-vears:

{3y--Whenever--any an--action--shati--have has---been
tnstrtuted-itn-any a-diserict-coure-in-this-scate-against-any
peraon;-£firmy-or-corporation-for-the-violatiton-of-this-party
the-—court--in-which-said the-action-is-pending-shati-be-and
te-is-hereby-zuthorized-to-issue-an-tnjunetion--to--restrain
any--such the--peraon;-firmy-or-carperacton-from-proceeding
with-his-or-its a—contrace-with-ehe-stater-county;-municipal

muntcrpatityr-or-schoot--distriets distriet;-—or--political

subdivisieny--pending--the--finat--determination-cf-said the
fnatitueed-action-sc-insbtitutedsl
NBW-SEEF1ON. -Seetiom9-—-prevaiting——~~-— wage-————— roate——

proceeding. -Payment-of-standard-prevaiiing-wage-—rates——must
be—~en£orced--pur:uant-to—lﬂ*2~46?7—and-aii—proceedings—must
be-brought-before-a-department-hearing-officer--Fhe-decinion
of-the-hearing-officer-may-be-appeated-by-fiiing-a-—petition
in-district-courts

SECTION 5. SECTION 18B-2-411, MCA, IS AMENDED TO READ;:

"18-2-411. Creation of prevailing wage rate districts.
(1) Without taking inte consideration heavy and highway

construction wage rates, the commissioner shall divide the
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state into at least 10 prevailing wage rate districts,

{2) In initially determining the districes, the
commissioner must:

fa) Eollow the rulemaking procedures 1in the Montana
Administrative Procedure Act; and

{b) publish the reasons supporting the creation of each
district,

{3) A district boundary may not be changed except for
good cause and in accordance with the rulemaking procedures
in the Montana Administrative Procedure Act.

{4} The presence of collective bargaining agreements in
a particular area may not be the sole basis for the creation
of boundaries of a district, nor may the absence of
collective bargaining agreements in a particular area be the
sole basis for changing the boundaries of a district.

(5) For each prevailing wage rate district established
under this section, the commissicner shall determine the
standard prevailing rate of wages to be paid employees, as

provided in 1B8-2-401 and 1B-2-402."

SECTION 6. SECTION 18-2-423, MCA, 1S AMENDED TO READ:

*18-2-423. Subamission of payroll records. If a
complaint is £iled with the department alleging
noncompliance with 18-2-422, the department may require the
project to submit to it certified copies of the payroll

records for workers employed on that project. A contractor
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or a subcontractor shall pay employees receiving an hourly

wage on a weekly basis, If a wage violation complaint is

filed with the department, the contractor or subcontractor

shall provide the employee's pavyroll records to the

department within 5 days of receiving the payroll request

from the department.™

SECTION 7. SECTION 18-2-432, MCA, IS AMENDED TO READ:

*18-2-432., Penalty for violation. (1) If any a person,
firm, or corpeoration shat¥-fa3l fails to comply with the
provisions of this part, the state, county, municipmi

municipality, eor school officers--whe--have district, or

officer of a political subdivision that executed the
contract shall retain $1,000 of the contract price as
liguidated damages for the vieclation of the terms of the
contract and said the money shaid must be credited to the
proper funds of the state, county, munateipal municipality,

or school districes district, or pelitical subdivision.

{2) Any-firm-or-corporation-vioiating-the-provistons-of
this--part--shati--have--his-or-ies-itcense-snapended-in-the
manner-prescribed-by-37-7i-381-for-a-perrod-of-i-year--afeer
the-date-of-£inat-judgment-of -satd-viotation-by-any-diatriet

court—--or--the-—suypreme--~court Whenever a contractor or

subcontractor is found by the commissioner to have

aggravatedly or willfully wviolated the labor standards

provisions of this chapter, the contractor or subcontractor
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or any firm, corporation, partnership, or association in

which the contracter or subcontractor has a substantial

interest is ineligible, for a period not to exceed 3 years

after the date of the final judgment, to receive any

contracts or subcontracts that are subject to the provisions

of this chapter.

(3) Whenever amy an action shati--have has been
instituted in any a district court in this state against any
person, firm, or corporation for the vicolation of this part.
the court in which saxd the action is pending shail-be-and
it is mereby authorized to issue an injunction to restrain
any--such the person, firm, or corporation from proceeding
with his-or-tts a contract with the state, county, muntecipai

municipality, or school diseriees district, or political

subdivision, pending the final determination of said the
instituted action so-instituted.”
NEW SECTION. Section B. Repealer. Section  18-2-40%,

MCA, is repealed.

NEW SECTION. Section 9. cCodification instruction.

{Sectiona--t--and--93--are [SECTION 1] I8 intended to be

codified as an integral part cf Title 18, chapter 2, part 4,
and the provisions of Title 18, chapter 2, part 4, apply to

[sestions SECTION 1 and-49].
NEW-SEOPIONT--Section—12--Appiicabititys---{Phis---acti--

applites--to--ail--prevarting--wvage--ctaims--fried--with--the
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department-of-iabor-and-industry-en-or-after-duly-17-1953+

NEW SECTION. SECTION 10. APPLICABILITY. [THIS ACT)

APPLIES TO ALL PREVAILING WAGE CLAIMS FILED WITH THE

DEPARTMENT OF LABOR AND INDUSTRY ON OR AFTER JULY 1, 1993.

NEW SECTION. Section 11. Effective date. [This act] is
effective on passage and approval.

-End-
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