
SENATE BILL NO. 320 

INTRODUCED BY MCCLERNAN, TOEWS, MCCARTHY, LYNCH, TASH, 
QUILICI, HARRINGTON, PAVLOVICH, GRIMES, GROSFIELD, 
PETERSON, ENDY, KELLER, SWYSGOOD, GRINDE, MENAHAN 

FEBRUARY 5, 1993 

FEBRUARY 16, 1993 

FEBRUARY 17, 1993 

FEBRUARY 18, 1993 

FEBRUARY 19, 1993 

FEBRUARY 20, 1993 

FEBRUARY 22, 1993 

FEBRUARY 23, 1993 

MARCH 17, 1993 

MARCH 27, 1993 

MARCH 30, 1993 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON NATURAL RESOURCES. 

FIRST READING. 

ON MOTION, TAKEN FROM COMMIT'rEE 
AND PLACED ON 2ND READING 
ON THE 40TH LEGISLATIVE DAY. 

PRINTING REPORT. 

ON MOTION, CONSIDERATION PASSED 
FOR THE DAY. 

ON MOTION, CONSIDERATION PASSED 
FOR THE DAY. 

SECOND READING, DO PASS AS AMENDED. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 44; NOES, 4. 

TRANSMITTED '1'0 HOUSE. 

IN THE HOUSE 

INTRODUCED AND REFERRED ·ru COMMITT~E 
ON BUSINESS & ECONOMIC DEVELOPMENT. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN AS 
AMENDED. 

THIRD READING, CONCURRED IN. 
AYES, 64; NOES, 36. 



MARCH 31, 1993 

APRIL 5, 1993 

APRIL 6, 1993 

APRIL 7, 1993 

RETURNED TO SENATE WIT!l AMENUMENTS. 

IN THE SENATE 

ON MOTION, CONSIDERATION PASSED 
FOR THE DAY. 

SECOND READING, AMENDMEN·rs 
CONCURRED IN. 

THIRD READING, AMENDMENTS 
CONCURRED IN. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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(J,,,.,,,LJL M~ -"-.JWV'tW.I~~ 
~.BILL ~.(UI ACT JNTITLED: "'1l ACT _;f,,,,,:? h'..JLv .,-0(.~:~ 
IN CH TO CHALLE!ff_f30ARD OF LAND COMMISSIONERS' MINING 

DEC SIONS; REQUIRING SECURITY BEFORE CHALLENGING BOARD 

DECISIONS; ALLOWING THE AWARD OF COSTS AND ATTORNEY FEES FOR 

CHALLENGES; DEFINING AND PROVIDING CRITERIA FOR AMENDMENTS 

AND REVISIONS TO MINE PERMITS; AMENDING SECTIONS 82-4-303, 

82-4-337, AND 82-4-351, MCA; AND PROVIDING AN IMMEDIATE 

EFFECTIVE DATE,• 

BE IT ENACTED BY THE LEGISLATURE OP THE STATE OF MONTANA: 

NEW SECTION. Section 1. Liaitations of actions. Legal 

actions seeking review of a board decision granting or 

denying an exploration license or operating permit issued 

under this part must be filed within the time provided by 

2-4-702(2)(a) for initiation of proceedings for judicial 

review under the Montana Administrative Procedure Act. 

NEW SECTION. Section 2. Injunctions security for 

daaages. In actions seeking an injunction or restraining 

order concerning a board decision granting or denying an 

exploration license or operating permit issued under this 

part, the court shall require a written undertaking for the 

payment of costs and damages incurred by a party who has 
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been wrongfully enjoined or restrained. 

NEW SEC1ION. Section 3. Award of costs and attorney 

fees. The court may require the unsuccessful plaintiff in a 

legal action challenging the granting or denying of an 

exploration license or operating permit issued under this 

part to pay the costs and reasonable attorney fees of other 

parties to the action. 

NEW SECTION. Section 4. Aaen.-nt or revision of 

operating peraits. (1) During the term of an operating 

permit issued under this part, an operator may apply for an 

amendment or revision to the permit. The operator may not 

12 apply for an amendment to delete disturbed acreage except 
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following reclamation, as required under 82-4-336, and bond 

release for the disturbance, as required under 82-4-338. 

(2) (a) Applications for major amendments must 

processed pursuant to 82-4-335, 

be 

(b) For the purposes of this section, major amendments 

are those amendments that significantly affect the human 

environment. Minor amendments are those amendments that will 

not significantly affect the human environment. 

(c) The department shall by rule establish criteria for 

classification of amendments as major and minor. The rules 

must establish requirements for the content of applications 

for amendments and revisions and procedures for the 

processing of minor amendments. 
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(3) Revisions are categorically exempt from the 

provisions of the Montana Environmental Policy Act unless 

the department determines that the revision will result in a 

significant environmental impact that was not previously 

analyzed in an environmental review document. The department 

determination required under this subsection must be in 

writing and be based on substantial and credible evidence. 

Section 5. Section 82-4-303, MCA, is amended to read: 

•a2-4-303. Definitions. A$ used in this part, unless 

the context indicates otherwise, the following definitions 

apply: 

(1) •Abandonment of surface or underground mining• may 

be presumed when it is shown that continued operation will 

not resume. 

(2) •Amendlllent" means an action to increase or reduce 

the size of the mine permit area or to engage in the 

activities identified in 82-4-335(1) outside of a previously 

permitted area. 

titill "Board" means the board of land commissioners or 

a state employee or state agency as may succeed to its 

powers and duties under this part. 

t3tl!l. •commissioner• ■eans the commissioner of state 

lands provided for in 2-15-3202. 

t•t.W. •cyanide ore-proceasing reagent• means cyanide 

or a cyanide compound used as a reagent in leaching 
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operations. 

t5till "Department" 

lands. 
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means the department of state 

t6till. "Disturbed land" means that area of land or 

surface water disturbed, beginning at the date of the 

issuance of the permit, and it comprises that area from 

which the overburden, tailings, waste materials, or minerals 

have been removed and tailings ponds, waste dumps, roads, 

conveyor systems, leach dumps, and all similar excavations 

or covering resulting from the operation and which have not 

been previously reclaimed under the reclamation plan. 

tTtilU. •Exploration" means all activities conducted on 

or beneath the surface of lands resulting in material 

disturbance of the surface for the purpose of determining 

the presence, location, extent, depth, grade, and economic 

viability of mineralization in those lands, if any, other 

than mining for production and economic exploitation, as 

well as all roads made for the purpose of facilitating 

exploration, except as noted in 82-4-310. 

t8t.1.21 •Mineral" means any ore, rock, or substance, 

other than oil, gas, bentonite, clay, coal, sand, gravel, 

phosphate rock, or uranium, taken from below the surface or 

from the surface of the earth for the purpose of milling, 

concentration, refinement, smelting, manufacturing, or other 

subsequent use or processing or for stockpiling for future 
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use, refinement, or smelting. 

t9t11Ql "Mining• commences when the operator first mines 

ores or minerals in commercial quantities for sale, 

beneficiation, refining, or other processing or disposition 

or first takes bulk samples for metallurgical testing in 

excess of aggregate of 10,000 short tons. 

t¼9t1!!.l •ore processing" means milling, heap leaching, 

flotation, vat leaching, or other standard hard-rock mineral 

concentration processes. 

fllt1!.ll.. "Person• means any person, corporation, firm, 

associa~ion, partnership, or other legal entity engaged in 

exploration for or mining of minerals on or below the 

surface of the earth, reprocessing of tailings or waste 

materials, or operation of a hard-rock mill. 

t¼itl!.ll "Placer deposit" means naturally occurring, 

scattered or unconsolidated valuable minerals in gravel or 

alluvium lying above bedrock. 

t¼3til!l "Placer or dredge mining" means the mining of 

minerals from a placer deposit by a person or persons. 

t¼•tl!.ll "Reclamation plan• means the operator's written 

proposal, as required and approved by the board, for 

reclamation of the land that will be disturbed. The proposal 

shall~ include, to the extent practical at the 

application for an operating permit: 

time of 

la) a statement of the proposed subsequent use of the 
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land after reclamation; 

(b) plans for surface gradient restoration to a surface 

suitable for the proposed subsequent use of the land after 

reclamation is completed and the proposed method of 

accomplishment; 

(c) the manner and type of revegetation or other 

surface treatment of disturbed areas; 

Id) procedures proposed to avoid foreseeable situations 

of public nuisance, endangerment of public safety, damage to 

human life or property, or unnecessary damage to flora and 

fauna in or adjacent to the area; 

(e) the method of disposal of mining debris; 

(f) the method of diverting surface waters around the 

disturbed areas where necessary to prevent pollution of 

those waters or unnecessary erosion; 

(g) the method of reclamation of streillll channels and 

stream banks to control erosion, siltation, and pollution; 

(h) maps and other supporting docU11ents as may be 

reasonably required by the department, and 

(i) a time schedule for reclamation that meets the 

requirements of 82-4-336. 

(16) •aevision• means a change in the operating plan or 

reclamation plan to extend, continue, or modify an activity 

within the mine's permit boundary. 

t¼St1.!1.l (a) •5ma11 miner• means a person, firm, or 
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corporation that engages in the business of mining or 

reprocessing of tailings or waste materials that does not 

remove from the earth during any calendar year material in 

excess of 36,500 tons in the aggregate, that does not hold 

an operating permit under 82-4-335 except for a permit 

issued under 82-4-335(2), and that conducts: 

(i) an operation resulting in not more than 5 acres of 

the earth's surface being disturbed and unreclaimed; or 

(ii) two operations which disturb and leave unreclaimed 

less than 5 acres per operation if the respective mining 

properties are: 

(A) the only operations engaged in by the person, firm, 

or corporation; 

(B) at least 1 mile apart at their closest point; and 

(C) not operated simultaneously except during seasonal 

transitional periods not to exceed 30 days. 

(b) For the purpose of this definition only, the 

department shall, in computing the area covered by the 

operation, exclude access or haulage roads that are required 

by a local, state, or federal agency having jurisdiction 

over that road to be constructed to certain specifications 

if that public agency notifies the department in writing 

that it desires to have the road reaain in use and will 

maintain it after mining ceases. 

t¼6t.ilJ!l •surface aining• lleans all or any part of the 
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process involved in mining of minerals by removing the 

overburden and mining directly from the mineral deposits 

exposed, including but not limited to open-pit mining of 

minerals naturally exposed at the surface of the earth, 

mining by the auger method, and all similar methods by which 

earth or minerals exposed at the surface are removed in the 

course of mining. Surface mining does not include the 

extraction of oil, gas, bentonite, clay, coal, sand, gravel, 

phosphate rock, or uranilllll or excavation or grading 

conducted for onsite farming, onsite road construction, or 

other onsite building construction. 

t¼~t.L!2.l •underground mining• means all methods of 

mining other than surface mining. 

t¼Btilli •unit of surface-mined area• means that area of 

land and surface water included within an operating permit 

actually disturbed by surface mining during each 12-month 

period of time, beginning at the date of the issuance of the 

permit, and it comprises and includes the area from which 

overburden or minerals have been removed, the area covered 

by mining debris, and all additional areas used in surface 

mining or underground mining operations which by virtue of 

mining use are susceptible to erosion in excess of the 

surrounding undisturbed portions of land. 

t¼9tilll "Vegetative cover• means the type of 

vegetation, grass, shrubs, trees, or any other form of 
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natural cover considered suitable at time of reclamation.• 

Section 6. Section 82-4-337, MCA, is amended to read: 

"82-4-337. Inspection -- issuance of operating per■it 

.adification. ( 1) (a) The board shall cause all 

applications for operating permits to be reviewed for 

completeness within 30 days of receipt. The board shall 

notify the applicant concerning completeness as soon as 

possible. An application is considered complete unless the 

applicant is notified of any deficiencies within JO days of 

receipt. 

(b) Unless the review period is extended as provided in 

this section, the board shall review the adequacy of the 

proposed reclamation plan and plan of operation within 30 

days of the determination that the application ·is complete 

or within 60 days of receipt of the application if the board 

does not notify the 

application. If the 

applicant of any deficiencies in the 

applicant is not notified of 

deficiencies or inadequacies in the proposed reclamation 

plan and plan-of operation within sneh the time period, the 

operating permit she¼¼ must be issued upon receipt of the 

bond as required in 82-4-338 and pursuant to the 

requirements of subsection (l)(c). The department shall 

promptly notify the applicant of the form and amount of bond 

which will be required. 

{C) Ne~ permit may~ be issued until: 
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(ii sufficient bond has been submitted pursuant to 

82-4-338; 

(ii) the information and certification have been 

submitted pursuant to 82-4-335(9); and 

(iii) the department has found that permit issuance is 

not prohibited by 82-4-335(8) or 82-4-341(6). 

(d) (i) Prior to issuance of a permit, the department 

shall inspect the site unless the department has failed to 

act on the application within the tiae prescribed in 

subsection (l)(b). If the site is not accessible due to 

extended adverse weather conditions, the departaent may 

extend the time -period prescribed in subsection (l)(b) by 

not more than 180 days to allow inspection of the site and 

reasonable review. The department must serve written notice 

of extension upon the applicant in person or by certified 

mail, 

board 

and any atteh 

in accordance 

Procedure Act. 

extension is subject to appeal to the 

with the Montana Administrative 

(ii) If the department determines that additional time 

is needed to review the application and reclamation plan for 

a major operation, the department and the applicant shall 

negotiate to extend the period prescribed in subsection 

(l)(b) by not more than 365 days in order to permit 

reasonable review. 

(iii) If the department decides to hire a third-party 
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contractor to prepare an environmental impact statement on 

the application, the contractor must be selected as follows: 

(Al The departaent shall provide the applicant with the 

names of three contractors acceptable to the department. 

(Bl The applicant shall choose one of the three 

contractors. 

t¼iit_1M Failure of the board to act upon a complete 

application within the extension period constitutes approval 

of the application, and the permit shall must be issued 

promptly upon receipt of the bond as required in 82-4-338. 

(2) The operating permit shell must be granted for the 

period required 

valid until the 

to complete the operation and shall-be is 

operation authorized by the permit is 

completed or abandoned unless the permit is suspended or 

revoked by the board as provided in this part. 

(3) The operating permit shall !I!!!!! provide that the 

reclamation plan may be modified by the board, upon proper 

application of the permittee or department, after timely 

notice and opportunity for hearing, at any time during the 

term of the permit and for any of the following reasons: 

(a) to modify the requireaents so they will not 

conflict with existing laws; 

(b) when the previously adopted reclamation plan is 

24 i ■possible or impracticable to iaple-nt and maintain; 

25 (C) when significant environ■ental problea situations 
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are revealed by field inspection." 

Section 7. Section 82-4-351, MCA, is amended to read: 

"82-4-351. Reasons for denial of perait. (1) A permit 

may be denied for eny-ef the following reasons if it is 

established by clear and convincing evidence that: 

(a) the plan of operation or reclamation conflicts with 

Title 75, chapter 2, as amended, Title 75, chapter 5, as 

amended, Title 75, chapter 6, as amended, or rules adopted 

pursuant to these laws: 

(bl the reclamation plan does not provide an acceptable 

method for accomplishment of reclamation as required by this 

part. 

( 2) A denial of a permit aha¼¼ must be in writing and 

state the reasons ~herefer fQr d~nia1.• 

NEW SECTION. Section 8. Codification instruction. 

[Sections 1 through 41 are intended to be codified as an 

integral part of Title 82, chapter 4, part 3, and the 

provisions of Title 82, chapter 4, part 3, apply to 

[sections 1 through 4]. 

NEW SECTION. Section 9. Effective date. [This act I is 

effective on passage and approval. 

-End-
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STATE OF K>NTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby subnitted a Fiscal Note for S80320, as introduced. 

DBSCRIPTION OF PROPOSED LEGISLATION: An act providing a time limit in which to challenge Board of Land Commissioners' 
mining decisions; requiring security before challenging board decisions; allowing the award of costs and attorney fees for 
challenges; defining and providing criteria for amendments and revisions to mine permits. 

ASSQHPTIONS: 
1. The 30-day statute of limitations provided in Section l may increase the number of permit challenges because persons who 

question the validity of the permit may file suit to protect their right to challenge the issuance of the permit. It is 
not possible to determine the increased costs to the Department of State Lands fran this section. 

2. Administrative rule adoption for 20 pages x $35 = $700, copying and mailing $300. 

FISCAL IMPACT; Operating expenses of $1,000 in FY94. 

TECIDIICAL N<Yl'ES; Section l provides that an action to challenge a permit decision must be filed within the time frames of 2-
4-702(21 (al. That statute requires filing of the action within 30 days of the notice required by 2-4-623(5) to be given to 
all parties to the administrative proceeding under the Montana Administrative Procedure Act (MAPA). Because MAPA does 
not apply to hard rock permit decisions, there is no mechanism to trigger the 30-day period under Section l of the bill. 

~1MM;, '?_·} D-Cf 3 
DAVID LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

SPONSOR DATE 

introduced - .. ..--. . 
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APPROVED BY COMM. ON 
NATURAL RESOURCES 

SENATE BILL NO. 320 

INTRODUCED BY MCCLERNAN, TOEWS, MCCARTHY, LYNCH, TASH, 

QUILICI, HARRINGTON, PAVLOVICH, GRIMES, GROSFIELD, 

PETERSON, ENDY, KELLER, SWYSGOOD, GRINDE, MENAHAN 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING A TIME LIMIT 

IN WHICH TO CHALLENGE BOARD OF LAND COMMISSIONERS' MINING 

DECISIONS: RBe\:ltRtN6--seeeRt~¥--BBP8RB--el!M,hBNEltNS---B0ARB 

BBetsteNS~ ALLOWING THE AWARD OF COSTS AND ATTORNEY FEES FOR 

CHALLENGES: DEFINING AND PROVIDING CRITERIA FOR AMENDMENTS 

AND REVISIONS TO MINE PERMITS: AMENDING SECTIONS 82-4-303, 

82-4-337, AND 82-4-351, MCA: AND PROVIDING AN IMMEDIATE 

EFFECTIVE DATE." 

STATEMENT OF INTENT 

A STATEMENT OF INTENT IS REQUIRED FOR THIS BILL BECAUSE 

[SECTION 3] REQUIRES THE DEPARTMENT OF STATE LANDS TO ADOPT 

ADMINISTRATIVE RULES. IN ADOPTING RULES, THE DEPARTMENT 

SHALL ESTABLISH CRITERIA TO DISTINGUISH BETWEEN MAJOR AND 

20 MINOR AMENDMENTS AND CRITERIA FOR REVISIONS TO OPERATING 

21 PERMITS. 

22 

23 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

24 

25 

NEW SECTION. Section 1. Limitations of actions. Legal 

actions seeking review of a board decision granting or 
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denying an exploration license or operating permit issued 

under this part must be filed within the--time--pro•ided--by 

r-4-~8rtrttat--rer--iftitiatioft--0£--preeeedi"~9-£er-;adieiai 

re¥iew-ttftder-the-Mentane--Adm¼niseraeive--Preeedttre--Aet 45 

DAYS AFTER THE DECISION IS MADE. 

NBW-SBe~t8N7--SeetiGn-2~-tftjttft~iOft9-----9eett~ity--£01'-­

damages.--Tn--aetiefts--see-ing--an-in;ttnetien-or-reetraining 

erder-eeneerning-a-beard-deeisten--granting--er--denying--an 

expioration--iieense--er--operating-permi~-issued-ttnder-tftis 

part7-the-eourt-shal¼-reqttire-a-writte"-tt"dertaking-£er--the 

paymeftt--0£--eosts--aftd--dama9es-i"eurred-by-a-party-who-has 

been-wre"gftt¼¼y-e";eined-er-ree~re*nedT 

NEW SECTION. Section 2. Award of costs and attorney 

fees. The court may require the unsuccessful plaintiff in a 

legal action challenging the granting or denying of an 

exploration license or operating permit issued under this 

part to pay the costs and reasonable attorney fees of other 

parties to the action. 

NEW SECTION. Section 3. Amendaent or revision of 

20 operating permits. (1) During the term of an operating 

21 permit issued under this part, an operator may apply for an 

22 amendment or revision to the permit. The operator may not 

23 apply for an amendment to delete disturbed acreage except 

24 

25 

following reclamation, as required under 82-4-336, and bond 

release for the disturbance, as required under 82-4-338. 
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(2) (a) Applications for major amendments must be 

processed pursuant to 82-4-335. 

(b} For the purposes of this section, major amendments 

are those amendments that significantly affect the human 

environment. Minor amendments are those amendments that will 

not significantly affect the human environment. 

(c) The department shall by rule establish criteria for 

classification of amendments as major and minor. The rules 

must establish requirements for the content of applications 

for amendments and revisions and procedures for the 

processing of minor amendments. 

(3J Revisions are categorically exempt from the 

provisions of the Montana Environmental Policy Act unless 

the department determines that the revision will result in a 

significant environmental impact that was not previously 

analyzed in an environmental review document. The department 

determination required under this subsection must be in 

writing and be based on substantial and credible evidence. 

Section 4. Section 82-4-303, MCA, is amended to read: 

•s2-4-303. Definitions. As used in this part, unless 

the context indicates otherwise, the following definitions 

apply: 

( 1} 11 Abandorunent of surface or underground mining" may 

be presumed when it is shown that continued operation will 

not resume. 
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(2) "Amendment" means an action to increase or reduce 

the size of the mine permit area or to engage in the 

activities identified in 82-4-335(1) outside of a previously 

permitted area. 

ti!til.l "Board" means the board of land commissioners or 

a state employee or state agency as may succeed to its 

powers and duties under this part. 

t3ti!l "Commissioner" means the commissioner of state 

lands provided for in 2-15-3202. 

t4t.lll 11 Cyanide ore-processing reagent 11 means cyanide 

or a cyanide compound used as a reagent in leaching 

operations. 

f5tfil "Department" 

lands. 

means the department of state 

t6t.ill "Disturbed land" means that area of land or 

surface water disturbed, beginning at the date of the 

issuance of the permit, and it comprises that area from 

which the overburden, tailings, waste materials, or minerals 

have been removed and tailings ponds, waste dumps, roads, 

conveyor systems, leach dumps, and all similar excavations 

or covering resulting from the operation and which have not 

been previously reclaimed under the reclamation plan. 

tT~jJU "Exploration" means all activities conducted on 

or beneath the surface of lands resulting in material 

disturbance of the surface for the purpose of determining 
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the presence, location, extent, depth, grade, and economic 

viability of mineralization in those lands, if any, other 

than mining for production and economic exploitation, as 

well as all roads made for the purpose of facilitating 

exploration, except as noted in 82-4-310. 

tBti.2..l '"Mineral" means any ore, rock, or substance, 

other than oil, gas, bentonite, clay, coal, sand, gravel, 

phosphate rock, or uranium, taken from below the surface or 

from the surface of the earth for the purpose of milling, 

concentration, refinement, smelting, manufacturing, or other 

subsequent use or processing or for stockpiling for future 

use, refinement, or smelting. 

t9t.i!.Ql 11 Mining" commences when the operator first mines 

ores or minerals in commercial quantities for sale, 

beneficiation, refining, or other processing or disposition 

or first takes bulk samples for metallurgical testing in 

excess of aggregate of 10,000 short tons. 

t¼8ti!ll "Ore processingR means milling, heap leaching, 

flotation, vat leaching, or other standard hard-rock mineral 

concentration processes. 

tl¼t1l:1..l "Person" means any person, corporation, firm, 

association, partnership, or other legal entity engaged in 

exploration for or mining of minerals on or below the 

surface of the earth, reprocessing of tailings or waste 

materials, or operation of a hard-rock mill. 
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t¼Zt.L!..11 "Placer deposit" means naturally occurring, 

scattered or unconsolidated valuable minerals in gravel or 

alluvium lying above bedrock. 

t¼'3t..!.l.!l "Placer or dredge mining" means the mining of 

minerals from a placer deposit by a person or persons. 

t¼4t~ "Reclamation plan" means the operator 1 s written 

proposal, as required and approved by the board, for 

reclamation of the land that will be disturbed. The proposal 

sha¼¼ must include, to the extent practical at the time of 

application for an operating permit: 

ta) a statement of the proposed subsequent use of the 

land after reclamation; 

(b) plans for surface gradient restoration to a surface 

suitable for the proposed subsequent use of the land after 

reclamation is completed and the proposed method of 

accomplishment; 

(C) the manner and type of revegetation or other 

surface treatment of disturbed areas; 

(d) procedures proposed to avoid foreseeable situations 

of public nuisance, endangerment of public safety, damage to 

human life or property, or unnecessary damage to flora and 

fauna in or adjacent to the area; 

[e) the method of disposal of mining debris; 

(f) the method of diverting surface waters around the 

disturbed areas where necessary to prevent pollution of 
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those waters or unnecessary erosion; 

(g) the method of reclamation of stream channels and 

stream banks to control erosion, siltation, and pollution; 

(h) maps and other supporting documents as may be 

reasona~ly required by the department; and 

(i) a time schedule for reclamation that meets the 

requirements of 82-4-336. 

(16) NRevision" means a change in the operating plan or 

reclamation plan to extend, continue, or modify an activity 

within the mine's permit boundary. 

t¼5tl!ll (a) "Small miner" means a person, firm, or 

corporation that engages in the business of mining or 

reprocessing of tailings or waste materials that does not 

remove from the earth during any calendar year material in 

excess of 36,500 tons in the aggregate, that does not hold 

an operating permit under 82-4-335 except for a permit 

issued under 82-4-335(2), and that conducts: 

(i) an operation resulting in not more than 5 acres of 

the earth's surface being disturbed and unreclaimed; or 

(ii) two operations which disturb and leave unreclaimed 

less than 5 acres per operation if the respective mining 

properties are: 

(A) the only operations engaged in by the person, firm, 

or corporation; 

(B) at least l mile apart at their closest point; and 
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(C) not operated simultaneously except during seasonal 

transitional periods not to exceed 30 days. 

(b) For the purpose of this definition only, the 

department shall, in computing the area covered by the 

operation, exclude access or haulage roads that are required 

by a local, state, or federal agency having jurisdiction 

over that road to be constructed to certain specifications 

if that public agency notifies the department in writing 

that it desires to have the road remain in use and will 

maintain it after mining ceases. 

fl6t.i..!ll "Surface mining" means all or any part of the 

process involved in mining of minerals by removing the 

overburden and mining directly from the mineral deposits 

exposed, including but not limited to open-pit mining of 

minerals naturally exposed at the surface of the earth, 

mining by the auger method, and all similar methods by which 

earth or minerals exposed at the surface are removed in the 

course of mining. Surface mining does not include the 

extraction of oil, gas, bentonite, clay, coal, sand, gravel, 

phosphate rock, or uranium or excavation or grading 

conducted for onsite farming, onsite road construction, or 

other onsite building construction. 

tlYtilll "Underground mining" means all methods 

mining other than surface mining. 

of 

t½8t11.Ql "Unit of surface-mined area" means that area of 
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land and surface water included within an operating permit 

actually disturbed by surface mining during each 12-month 

period of time, beginning at the date of the issuance of the 

permit, and 't comprises and includes the area from which 

overburden or minerals have been removed, the area covered 

by mining debris, and all additional areas used in surface 

mining or underground mining operations which by virtue of 

mining use are susceptible to erosion in excess of the 

surrounding undisturbed portions of land. 

t¼9tE.!.l "Vegetative cover" means the type of 

vegetation, grass, shrubs, trees, or any other form of 

natural cover considered suitable at time of reclamation." 

Section 5. Sect ion 82-4-337, MCA, is amended to read: 

•a2-4-337. Inspection -- issuance of 

modification. (1) (a) The board 

operating permit 

shall cause all 

applications for operating permits to be reviewed for 

completeness within 30 days of receipt. The board shall 

notify the applicant concerning completeness as soon as 

possible. An application is considered complete unless the 

applicant is notified of any deficiencies within 30 days of 

receipt. 

(b) Unless the review period is extended as provided in 

this section, the board shall review the adequacy of the 

proposed reclamation plan and plan of operation within 30 

days of the determination that the application is complete 
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or within 60 days of receipt of the application if the board 

does not notify the applicant of any deficiencies in the 

application, If the applicant is not notified of 

deficiencies or inadequacies in the proposed reclamation 

plan and plan of operation within etteh the time period, the 

operating permit she¼¼ must be issued upon receipt of the 

bond as required in 82-4-338 and pursuant to the 

requirements of subsection (l)(c). The department shall 

promptly notify the applicant of the form and amount of bond 

which will be required. 

(c) Ho~ permit may not be issued until: 

(i) sufficient bond has been submitted pursuant to 

82-4-338; 

(ii) the information and certification have been 

submitted pursuanc to 82-4-335(9); and 

(iii} the department has found that permit issuance is 

not prohibited by 82-4-335(8) or 82-4-341(6), 

(d) (i) Prior to issuance of a permit, the department 

shall inspect the site unless the department has failed to 

act on the application within the time prescribed in 

subsection (l)(b). If the site is not accessible due to 

extended adverse weather conditions, the department may 

extend the time period prescribed in subsection (l)(b) by 

not more than 180 days to allow inspection of the site and 

reasonable review. The department must serve written notice 
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of extension upon the applicant 1n person or by certified 

mail, and any etteh extension is subject to appeal to the 

board in accordance with the Montana Administrative 

Procedure Act. 

(ii) If the department determines that additional time 

is needed to review the application and reclamation plan for 

a major operation, the department and the applicant shall 

negotiate to extend the period prescribed in subsection 

(l)(b) by not more than 365 days in order to permit 

reasonable review. 

(iii) If the department decides to hire a third-party 

contractor to prepare an environmental impact statement on 

the application, the contractor must be selected as follows: 

(A) The department shall provide the applicant with the 

names of three contractors acceptable to the department. 

(Bl The applicant shall~ choose one of the three 

contractors. 

ti±±tl.!..Yl Failure of the board to act upon a complete 

application within the extension period constitutes approval 

of the application, and the permit ~ha¼¼ must be issued 

promptly upon receipt of the bond as required in 82-4-338. 

(2) The operating permit shaii must be granted for the 

period required to complete the operation and shall-be is 

valid until the operation authorized by the permit is 

completed or abandoned unless the permit is suspended or 
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revoked by the board as provided in this part. 

(3) The operating permit she¼¼ must provide that the 

reclamation plan may be modified by the board, upon proper 

application of the permittee or department, after timely 

notice and opportunity for hearing, at any time during the 

term of the permit and for any of the following reasons: 

(a) to modify the requirements so they will not 

conflict with existing laws; 

(b) when the previously adopted reclamation plan is 

impossible or impracticable to implement and maintain; 

(c) when significant environmental problem situations 

are revealed by field inspection. 11 

Section 6. Section 82-4-351, MCA, is amended to read: 

•92-4-351. Reasons for denial of permit. (1) A permit 

may be denied for any-0£ the following reasons if--it--*s 

estab¼¼sft~d-by-eiear-and-coftY*fteing-e•idenee-th8t: 

(a} the plan of operation or reclamation conflicts with 

Title 75, chapter 2, as amended, Title 75, chapter 5, as 

amended, Title 75, chapter 6, as amended, or rules adopted 

pursuant to these laws; 

(b) the reclamation plan does not provide an acceptable 

method for accomplishment of reclamation as required by this 

part. 

(2) A denial of a permit ~heii ~ be in writing ftndL 

state the reasons ~h~rePor for denial, AND BE BASED ON A 
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PREPONDERANCE OF THE EVIDENCE." 

NEW SECTION. Section 7. Codification instruction. 

[Sections l through 4 ll are intended to be codified as an 

integral part of Title 82, chapter 4, part 3, and the 

5 provisions of Title 82, chapter 4, part 3, apply to 

6 [sections 1 through 4 ll• 

7 NEW SECTION. Section 8. Effective date. [This act) is 

8 effective on passage and approval. 

-End-

-13- SB 320 



53rd Legislature 
SB 0320/03 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SENATE BILL NO. 320 

INTRODUCED BY MCCLERNAN, TOEWS, MCCARTHY, LYNCH, TASH, 

QUILICI, HARRINGTON, PAVLOVICH, GRIMES, GROSFIELD, 

PETERSON, ENDY, KELLER, SWYSGOOD, GRINDE, MENAHAN 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING A TIME LIMIT 

IN WHICH TO CHALLENGE BOARD OF LAND COMMISSIONERS' MINING 

DECISIONS: RBeBIRIN6--SBe8Rl~Y--BBP8RB--eHAh&BN61N6---B8AR9 

BBel818NS~ ALLOWING THE AWARD OF COSTS AND ATTORNEY FEES FOR 

CHALLENGES: EXTENDING THE COMPLETENESS REVIEW PERIOD FOR 

APPLICATIONS FOR NEW PERMITS; DEFINING AND PROVIDING 

CRITERIA FOR AMENDMENTS AND REVISIONS TO MINE PERMITS: AND 

AMENDING SECTIONS 82-4-303, 82-4-337, ANO 82-4-351, MCA~-1'1119 

PR8Vl91NS-l'IN-IMMBBIA~B-BPPBe~IVB-9A~B." 

STATEMENT OF INTENT 

A STATEMENT OF INTENT IS REQUIRED FOR THIS BILL BECAUSE 

[SECTION 3} RB8BIRBS AUTHORIZES THE DEPARTMENT OF STATE 

LANDS TO ADOPT ADMINISTRATIVE RULES. IN ADOPTING RULES, THE 

DEPARTMENT SHALL ESTABLISH eRl~BRIA-~-BIS~IN6BISH-BB~BBH 

MAa8R-ANB-MIN8R-AMBNBMBN~S-l'INB--eRl~BRIA--P8R--RBVISl8NS--ffl 

8PBRA~IN6--PBRMl~S APPLICATION CONTENT REQUIREMENTS THAT ARE 

CONSISTENT WITH THE PERMITTING REQUIREMENTS ESTABLISHED IN 

THIS BILL. 

~,.,_..,_c_.,,. 
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Liaitations of actions. Legal 

actions seeking review of a board decision granting or 

denying an exploration license or operating permit issued 

under this part must be filed within Che--e¼me--pro•ided--by 

i-4-~Bifittat--for--initiation--of--preeeedings-for-;ndieia¼ 

reyiew-ander-the-Montana-Adminietrati•e-Proeednre-Aet 45 180 

DAYS AFTER THE DECISION IS MADE. 

NBW-see~l8NT--Section-2~-1n;nn~iet1s------see1:1rity~-£--­

damagesT-~n-aetiona-seek¼ng--an--in;anetion--or--restraining 

order--eoneerning--a--board--deeieion-granting-or-denying-an 

ewp¼oration-¼ieenee-or-operating-per■it--issned--nnder--this 

part7--the-eonrt-aha¼¼-reqaire-a-vritten-andertaking-for-the 

payment-of-eoata-and-da■agea-inearred-by--a--party--who--haa 

been-wrongfu¼¼y-en]oined-or-res~rainedT 

NEW SECTION. Section 2. Award of costs and attorney 

fees. ~he-eeart-may-re~aire-the-anstteeesefa¼-p¼ointiff-in--a 

¼ega¼--aetien--eha¼¼enging--the--granting--or--denying-of-oft 

exp¼oration-¼ieense-or-opera~inq-permit--¼estted--ttnder--this 

part--to-pay-the-eosts-aftd-reasoftab¼e-attorney-rees-of~ether 

partiee-to-the-oetion WHEN ISSUING A FINAL ORDER IN AN 

ACTION CHALLENGING THE GRANT OR DENIAL OF AN EXPLORATION 

LICENSE OR OPERATING PERMIT ISSUED UNDER THIS PART.! THE 

COURT MAY AWARD COSTS OF LITIGATION, INCLUDING REASONABLE 

ATTORNEY FEES, TO A PREVAILING OR SUBSTANTIALLY PREVAILING 

-2- SB 320 
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PARTY llll!ENEVER, IN ITS DISCR-ETION, THE COURT DETERMINES THAT 

THE mlSUCCESSFUL PARTY'S LEGAL ACTION WAS FRIVOL<lUS AltD 

WITROU'I' IIERIT. 

NEW SECTION. SectilDII 3. -ndaant or re•isJ.oa of 

operilting peraits. ( l) During the term of an operat.ing 

perm.it issued under this part, an ope-ra·tor may apply for an 

amendment or revision to the permit. T.he c.p,e<:ator may nct 

appl.y for an aaendment to deletJ! diatud>ed ac~ ~ 

foll.owing reclamation, as re.quired under 82-4-336, and bond 

release for the diaturbanc.e, as required under 8,2-4-33il. 

( 2) (a) Applications for 1U1jor -ndments mua.t be 

processed pursuant to 8i-.-aas B2-4-337. 

( b) Per-t,lle-p,,rposes-o£--t.h2:a-aeet:2:enT-ma;- dlHftH 

ere--t:bese--....,.dllents--tl,a,l:--a,..,a2:f¼eutlJ affee~ 

en•2:ronaentT-M¼110r-aaendllent:a-are-t-boee--enuem:s-t,bat:-w¼ll 

net--e,..,n2:fieaftt:ly--affeet,---l:be---btulan---en•2:renment ~ 

DEPAR'l'MEN'l' SHALL REVIEW AN APPLICATION FOR A MINOR AMENDMENT 

AND PROVIDE A NOTICE OF DECISION ON THE ADEQUACY OF THE 

APPLICATION WITHIN 45 DAYS OF RECEIPT OF THE APPLICATION. 

( c) The depa·rtment shall MAY by rule esl:abH,al!-er¼l:eru 

~er-e¼aea¼fiea~ian-eE--ettttllleft~•-•s--majer--and--ta¼JMWT---'Phe 

rtt¼ea--aaat establish requirements for the content of 

applications for amendments and ~evisions and-iweeeurea-fer 

t:l!e~esa:i:ft!Jl-of-m¼ner--endmeftta. 

(3) Rena¼..,._are--ctt•~ea¼iy---~xeapt:---fr----tt.e 
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'the. I t • -ft al:eeittftCS 

a-ipiftell:At-enrili'a1wa1Ra¼ Lllf ft tllat - aet: -..·ei•i1 r?y 

dei!9Tlftfl8H-n,~-lfflder "11ts ~---w-¼ft 

wriHftf and be-baaee--Ltitt:hd anll 

(A) All APPLLCJtl'ION FOR A MA.lOR lit51ISD311 T1IAT RM' WWE A 

SIGIUFICA!ft' DIPACT ON THE QOM.ffl OP THE IIOIIIIIIII_EmlI~ 

IS SOBJ'ECT TO - PROVI5IO1i16 OF 82-4-337(1). 

(BI 'l'BE l!OA'IIO SBA:LL CAD6E Jal APPLIOI.TION !'Iii!! A IIILlOR 

R'IWISION 'l'BAT ll0tllJ) IIOT ltll:SULT IN A STGNJ:FICAlP.l' INPaCT OIi 

'I'll£ QUALITY OF THE llllMAN ENVIROlllMll:NT 'l'Q BE REVI EWEO FOR 

COMPLE!l'EIIESS WTJ!IIIII 3ll DAYS OF RECEIPT. Atl APPLICA!l'J:Oli IS 

CONSIDERED COIIPLETE um.ESS 'l'BE APPLIOl:NT LS 1IIO'l'IFia£0 OF A 

D£lPI.ClDClr Wl'l'Bl:N THE 311-DAY PEIUOD. THE JIOIIIID SHALL ll£lfrBW 

TB£ ADEQUACY OF THE PROPOSl!lD MAJOR RIWIS:IOB wrl'HIN !IO ~'S 

OF THE DETERMINATION THAT THE APPLICATION IS COMPLETE OR 

WITHIN 120 DAYS OF RECEIPT OF THE APPLICATION IF THE l!IO'A!l!,O 

DOES Na.? NOTIFY THE APPLIOUIT OF A lJEl"ICIENCY IN THE 

APPLICA'l'ION. 

(CJ TB£ D.E-TMmaT SHALL REVIEW Atll APPLTCATION !"OR A 

MINOR R~IB.:ION AIID PROVIDE A JIIOll'ICE OF DEC:n!Ill)N ON 'l!IIE 

~UACY OF DX APPLXCAT:Ellll WITlill'I rs Dan. ll' -

Dl!lPAH!J.!JIEN DQlliS 110'1' R2SPl!lllD wrrBIN IS DAW, ._ THE 1!'!!lRM1l'T 

LS ~llED :tR ~ Wi!'TH THE ~~" ~. '1!11£ 

--4- SB 32-0 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0320/03 

15-DAY PERIOD, THE DEPARTMENT MAY NOTIFY THE APPLICANT THAT 

THE REVISION APPLIED FOR IS A MAJOR REVISION AND IS SUBJECT 

TO THE PROVISIONS OF SUBSECTION (3)(A). 

Section 4. Section 82-4-303, MCA, is amended to read: 

"82-4-303. Definitions. As used in this part, unless 

the context indicates otherwise, the following definitions 

apply: 

(1) •Abandonment of surface or underground mining" may 

be presumed when it is shown that continued operation will 

not resume. 

fit--•AmendfflentM-meane-an-aetion-to-inerease--or--redttee 

the--s¼ze--of--the--m½ne--permit--area--or--to-engage-¼n-the 

acti•ities-idefttified-ift-8i-4-335t¼t-otttside-of-a-p<"e•iottaiy 

permitted-areao 

titfilill "Board" means the board of land commissioners 

or a state employee or state agency as may succeed to its 

powers and duties under this part. 

t3tillill "Commissioner" means the commissioner of 

state lands provided for in 2-15-3202. 

t4t±lli.!l "Cyanide ore-processing reagent" means 

cyanide or a cyanide compound used as a reagent in leaching 

operations. 

tStillill "Department" means the department of state 

lands. 

t6tfilill "Disturbed land" means that area of land or 
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surface water disturbed, beginning at the date of the 

issuance of the permit, and it comprises that area from 

which the overburden, tailings, waste materials, or minerals 

have been removed and tailings ponds, waste dumps, roads, 

conveyor systems, leach dumps, and all similar excavations 

or covering resulting from the operation and which have not 

been previously reclaimed under the reclamation plan. 

t~t±!!iill "Exploration" means all activities conducted 

on or beneath the surface of lands resulting in material 

disturbance of the surface for the purpose of determining 

the presence, location, extent, depth, grade, and economic 

viability of mineralization in those lands, if any, other 

than mining for production and economic exploitation, as 

well as all roads made for the purpose of facilitating 

exploration, except as noted in 82-4-310. 

{B) "MAJOR AMENDMENT" MEANS AN ACTION THAT INCREASES OR 

REDUCES THE SIZE OF THE MINE PERMIT AREA AND THAT IS NOT A 

MINOR AMENDMENT. 

( 9) "MAJOR REVISION" MEANS AN'l CHANGE IN THE MINING OR 

RECLAMATION PLAN THAT: 

(A) RESULTS IN A SIGNIFICANT CHANGE IN THE POSTMINING 

DRAINAGE PLANI 

{B) RESULTS IN A CHANGE IN THE APPROVED POSTMINING LAND 

USE; 

{C) RESULTS IN A SIGNIFICANT CHANGE IN THE BONDING 
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~I. ·WITEIIN '!'HE PERMITTED AREA; 

ill RESULTS _ IN A CHJINGE THAT MA'i APl"ECT THE 

RECLAIMAIIILIT'i 01" THE AREA OR THE H'iDROLOGIC BALANCE ON OR 

01"1" WE PERIU'l'TED AREA: OR 

(El RESULTS IN A SIGNIFICANT CHANGE IN THE ·RATE, 

VOLUME, OR ME'l'IIOD OF t!lNERAL EXTRACTION OR PROCESSING. 

t8tt9tll0) "Jlinera.l • -aea.ns any ore, rock, or substance, 

other than oil, 9aa, bentonite, clay, coal, ■and, gravel, 

phosphate rock, .or uranium, tAken from below the surface or 

from the surf..ce of the earth for the purpose of milling, 

concentration, refiAelltent, aaelting, manufacturing, or other 

subsequent use or processing or for stockpiling for future 

uae, refinement, or -aaelting. 

~ttl:8-t(ll) "Mining• ~ences when the operator first 

mines ores or minerals in coaaercial quantities for sale, 

beneficiation, refining, or other processing or disposition 

or first takes bulk samples for metallurgical testing in 

excess of aggregate of 10,000 short tons. 

( 12) "MINOR AMENDMENT" MEANS A CHANGE IN THE PERMIT 

BOUNDAR'i IN WHICH A FEW ACRES THAT ARE INSIGNIFICANT IN 

IMPACT RELATIVE TO THE ENTIRE OPERATION, GENERALL'i LESS 'NIAN 

10 ACRES, ARE ADDED TO OR SUBTRACTED FROM THE PERHIT AREA 

FOR THE PURPOSES OF ASSOCIATED DISTURBANCE. THE TERM DOES 

NOT INCLUDE CHANGES MADE FOR MINERAL EXTRACTION. 

( 13) "MINOR REVISION" MEANS AN'i CHANGE J1! THE MINING OR 
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RECLAMATION PLAN THAT IS ·NOT A MAJOR REVISION OR A MAJOR OR 

M1NOR AMENIIJl£NT. 

t~tt¼:i:t(l4) "Ore -processing• means 

leaching, flotation, v.at J..aachi-ng, or 

har-d-r-ock miner.al ,concentration procesaes. 

milling, he&p 

other standard 

t:i::i:tt¼itjl5) "Peraon• -ans any person, corporation, 

firm, aaaociation, ·partnership, or other legal entity 

enga99<1 in ezplof'ation for or mining of 11inerals on or ·below 

the -surface of the earth, reprocaa8i11g -of t•ilings or waste 

materials, or opetation of ,a ,bard-rock aill. 

t¼itt¼UU6) "Pl.Acer deposit" -n• naturally oocurrill<J, 

aoatter.d or unconsoUdated ••luable minerals in gravel or 

alluvium lying -above bedrock, 

i¼:!ltt:i:O(17) "Placer or dred9e ■illiog• w11a the mining 

of ■tnerals from a placer 4ep<>ait by a .pei,aon -or .peraon11. 

tMtt¼!>t(lB) "Reclamation plan• ■eans the operator'•& 

written prol)Oaal, as E"equired and approved by the board, ·f-or 

reclamation of the land that will be disturbed. The pr0p084ll 

aloa¼:i: ~ include, to the axtent practical at the time of 

application for an operating per•it: 

(a) .a stat-nt of the proposed subsequent use or the 

land after reclmaation; 

(b} plans f-or surface gradient restoration to a surface 

suitable for the proposed subsequent use of the land after 

recl-tion is completed and the proposed method of 
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accomplishment; 

!c) the manner and type of revegetation or other 

surface treatment of disturbed areas; 

(d) procedures proposed to avoid foreseeable situations 

of public nuisance, endangerment of public safety, damage to 

human life or property, or unnecessary damage to flora and 

fauna in or adjacent to the area; 

(e) the method of disposal of mining debris; 

(f) the method of diverting surface waters around the 

disturbed areas where necessary to prevent pollution of 

those waters or unnecessary erosion; 

(g) the method of reclamation of stream channels and 

stream banks to control erosion, siltation, and pollution; 

(h) maps and other supporting documents as may be 

reasonably required by the department; and 

(i) a time schedule for reclamation that meets the 

requirements of 82-4-336. 

t!6t-•Re¥is¼enM--means-a-ehan9e-¼n-the-eperat¼n9-p¼an-er 

ree¼amatien-p¼an-te-extendy-eent¼nue7-er-fflOdiE7-an--eeti¥i~y 

w¼thift-the-m¼ne~s-~rmit-beundaryo 

H5tf,Ht(l9) (a) "Small miner" means a. person, firm, or 

corporation that engages in the bu~iness of mining or 

reprocessing of tailings or waste materials that does not 

remove from the earth during any calendar year material in 

excess of 36,500 tons in the aggregate, that does not hold 
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an operating permit under 82-4-335 except for a. permit 

issued under 82-4-335(2), and that conducts: 

(i) an operation resulting in not more than 5 acres of 

the earth's surface being disturbed and unreclaimed; or 

(ii) two operations which disturb and leave unreclaimed 
less than 5 acres 

properties are: 

per operation if the respective mining 

(A) the only operations engaged in by the person, firm, 

or corporation; 

(B) at least l mile apart at their closest point; and 

(C) not operated simultaneously except during 

transitional periods not to exceed 30 days. 

(b) For the purpose of this definition 

seasonal 

only, the 

department shall, in computing the area covered by the 

operation, exclude access or haulage roads that are required 

by a local, state, or federal agency having jurisdiction 

over that road to be constructed to certain specifications 

if that public agency notifies the department in writing 

that it desires to have the road remain in use and will 

maintain it after mining ceases. 

t¼6tfl8t(20) "Surface mining• means all or any part of 

the process involved in mining of minerals by removing the 

overburden and mining directly from the mineral deposits 

e~posed, including but not limited to open-pit mining of 

minerals naturally exposed at the surface of the earth, 
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lliirttng by t:he •"9'!T --• and a.11 similar methods tty which 

earth or mine-ra·ls ex.posed at the sur:tace are removed in the 

cou.-ae of mining. surface min-ing does not include the 

e.ctraC'tion of oil, gas-, bentonite, clay, coal, sand, gravel, 

phosphate rock-, or U-ran,i.um or excavat"ion or grading 

conducted for ons,ite farming,, onaite road construction, or 

other onsite building construction. 

tHtt¼9t( 71) "Unde'rground •.i:.,.ing" means all ,..,thods of 

lllining other thiln surfac-e mi iring. 

t¼8ttil8t( 22) "Unit <1f sur'face-11tined •r-• wns that 

area Of land and surfac-e waster tncluded .,i thin an operattm; 

permit actually tfiaturbed by strr'face •ining during each 

12-aortth period of time, beginnir>g at the date of the 

issuance of the permit, and it ..-pri-s and includes the 

area fr0111 11hich OV'erburden or minerals have been removed, 

the area covered by mining debris, and all additional ar.eas 

used in sur-face mining or underground mining operations 

which by virtue of mining use are susceptible to erosion in 

excess of the surrounding 1>ndiaturbed po.-twns of land. 

t¼9tt~iij23) "Vegetative cover" aeans the type 

vegetation, grasa, shrwba, trees, or any other form 

natural cover considered suitable at time of reclamation.• 

Section 82-4-337, MCA, is ._nded to r_d, 

of 

of 

Section 5. 

"82-,-337. Inspection iHuance of operating perait 

IIOdification. (lJ (a) The board shall cause all 
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appJ;icat~ far opei,atim!J pera,its to be re.,iewed f<>r 

~nesa ,..ithin 6.0 DAYS Of' R2CE1P'f OF THE UUTIJ\l. 

AP!'LICRrnJII AIID l'l!I"l!JUII le deys of rece,ipt OF RE$l'ON6ES "J!O 

IIC!l"fCl!S OP DelCTENC':IllS. '!!he board shaH n,:,.tlfy the 

appliC&R.t canc•rn.in.g coaple.ten.e.ss 4B soon as possible. An 

applicati.on is considered ccap].ete un.leu tlw ,i.pplic.a1tt is 

notified af any aeficienciea .. ithin ae. -,.-.--.. ...,..pt ~ 

APPMBiiU.J!E RE.Y.!DI l'IIRIOII.. 

fb) Unless the .......__ period ia euemled - p,;o,,id;eq ii' 

tltis secH.on, tbe boit:rd atioil r-i- tt>e- adequa.ccy Qf t!w 

pr~ .reci-t,.,., plan aad plan of CIP'"ratioe w.itbia '.lO 

d4ys <>f tire detani.iu1atioa that ta. .ipplic:a.U.011 is ~•t• 
or within .60 41,ys c£ nicetpt of the applie&tion if the bD6.-.d 

does aot -tify the applu:.nt of .il!ny af u:ieaciea ~n t:be 

appl.ication. H the appl.icaint is not notified of 

deficiencies or inadequaci- in the prQPOB.elG recl~iaa 

plan and pl.an of operation within - !!!!!_ ti- periad., tac, 
operating perai t -¼i auat be _. __ upon ,...,..ip.t of the 

bond as required in 82 ... -338 and purauant to the 

requir-nta of subsection (l)Cc). The depart■ent shell 

promptly notify the applioant of the for■ and _,.,,nt of bond 

wlli.ch will be required. 

IC) 

( i) 

82-4-338; 

lie ! permit -y !!2! he iaauad until: 

aufficient bond has been submitted 

-12-
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(ii) the information and certification have been 

submitted pursuant to 82-4-335(9); and 

(iii) the department has found that permit issuance is 

not prohibited by 82-4-335(8) or 82-4-341(6). 

(d) 

shall 

(i) Prior to issuance of a permit, the department 

inspect the site unless the department has failed to 

act on the application within the time prescribed in 

subsection (l)(b). If the site is not accessible due to 

extended adverse weather conditions, the department may 

extend the time period prescribed in subsection (l)(b) by 

not more than 180 days to allow inspection of the site and 

reasonable review .. The department must serve written notice 

of extension upon the applicant in person or by certified 

mail, and any atteh extension is subject to appeal to the 

board in accordance with the Montana Administrative 

Procedure Act. 

(ii) If the department determines that additional time 

is needed to review the application and reclamation plan for 

a major operation, 

negotiate to extend 

(l)(b) by not more 

reasonable review. 

the department and the applicant shall 

the period 

than 365 

prescribed in subsection 

days in order to permit 

(iii) If the department decides to hire a third-party 

contractor to prepare an environmental impact statement on 

the a.E_2licat~on, the eeft~raeter-muse-~e-ee¼eeted-as-fe¼½ews~ 
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tAt--~he-department-aha¼¼-proY¼de-the-app¼teant-wtth-the 

ftames-ef-tftree-eeftCraeeers-aeeeptab¼e-te-the-d~par~ffi~ft~T 

tBt--~he--app¼teant--aha¼½--ehoese--one--ef--the---three 

eontraetoraT DEPARTMENT SHALL CONSULT WITH THE APPLICANT IN 

SELECTING THE CONTRACTOR AND CONSIDER AND WEIGH THE 

APPLICANT'S ARGUMENTS CONCERNING THE ADVANTAGES AND 

DISADVANTAGES OF HIRING A PARTICULAR CONTRACTOR. 

tit¼tlli.l. Failure of the board to act upon a complete 

application within the extension period constitutes approval 

of the application, and the permit aha¼i must be issued 

promptly upon receipt of the bond as required in 82-4-338. 

(2) The operating permit sha¼¼ must be granted for the 

period required to complete the operation and sha¼½-be ~ 

valid until the operation authorized by the permit is 

completed or abandoned unless the permit is suspended or 

revoked by the board as provided in this part. 

(3) The operating permit sha¼¼ must provide that the 

reclamation plan may be modified by the board, upon proper 

application of the permittee or department, after timely 

notice and opportunity for hearing, at any time during the 

term of the permit and for any of the following reasons: 

(a) to modify the requirements so they will 

conflict with existing laws: 

not 

(b) when the previously adopted reclamation plan is 

impossible or impracticable to implement and maintain; 
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tc) when significant 11mvironmental problem situations 

are reweal'IOd by field inapectiGn. • 

Section 6. Section 82-4-351, 'MCA, is amended to ~ead: 

"82-4-35l. Reasons for denial of permit. ( l) A- AN 

APPLICATION FOR A permit OR AN APPLICATION FOR AN MIENDMENT 

6 TO OR REVISION OF A PERMIT may be "denied for ....,.-.,f the 

7 following reasons if--it--is--e11tabHshed--lty--ei'ear---...,d 

e&n•¼nei!!9:tn'Neaee-~ftltt: 8 

9 (a) the plan of operation or reclamation conflicts with 

1-0 Title 75, ctlapter 2, as amended, Title 7'5, ch·apter -s, as 

11 amended, Title 75, chapter 6, as amended, or rules adopted 

12 pursuant to ttl.ese laws; 

13 (bl the reclamation plan "does not provide an acceptable 

14 method for accomplishment of recl.niation as require"d by thi'S 

15 part. 

16 (2) A denial of a permit llfta¼¼ must be in writing tft't!L 

17 state the reasons therefor for _denial, AND BE BASED ON A 

18 PREPONDERANCE OF THE EVID'l!IICE, • 

19 NEW SECTION. Section 7. Codification instruction. 

20 [Sections l through ◄ 11 are intended to be codified as an 

21 integral part of Title 82, chapter 4, part 3, and the 

22 provisions of Title 82, chapter 4, part 3, apply to 

23 [sections l through 4 11-

24 Hl!W-5Be'H8NT--Seetion 8,-Bffett¼,re--det~-f'l'lli"-11et-J-¼9--

25 effeetiwe-en-pa9-9e-and-apprewa¼T 
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NEW SECTION. SECTION 8. SAVI-NG CLAUSE. !'Nits ACT] 'PO£S 

NOT AffECT RIGH'l'S AND DUTIES.THAT MATUR£D,. n:NALtitll .Tet-T 

WERE iiNCUIIRED, OR 'PROCEE!Ht4GS THAT WERE Bli!GtlN @£POaE [ '!,'BE 

Ef'll'EC'!'IVE DATE OF .'J'RIS AC'!'}, 

-!lnd-
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HOUSE STANDING COMMITTEE REPORT-

March 16, 1993 

Page 1 of 4 

Mr. speaker: We, the committee on Business and Economic 
(third reading copy -Development report that Senate Bill 320 

- blue) be concurred in as amended. 

Signed: ~~ 
SteveBenect,Chair 

And, that such amendments read: 

l. Title, line 12. 

Carried by: Rep. D. Brown 

Strike: "AND REVISIONS" 
Strike: "AND" 

2. Title, line 14. 
Following: •BNPB• 
Insert: "r AND PROVIDING AN IMMEDIATE EFFECTIVE DATE" 

3. Page 1, line 18. 
Following: •ME)81RD!• 
Strike: "AUTHORIZES 
Insert: •requires• 

4. Page 1, line 22. 
Following: "REQUIREMENTS" 
Insert: "and aaendment processing procedures• 

5. Page 2, line 7. 
Strike: "180" 
Insa~t: •'gij"'I" 

6. Page 2, line 25. 
Following: "ATTORNEY" 
Insert: •and expert witness• 

7. Page 3, lines l through 3. 
Strike: "THAT" on line 1 through "MERIT" on line 3 
Insert: •a""naward is appropriate• 

8. Page 3, line 4. 
Following: "Amendment" 
Strike: •or revision of" 
Insert: "to• 

Conunf ~tee Vote: 
Yes~, No+-· 591350SC.Hpf 

9. Page 3, line 7. 
Strike: "or revision• 

10. Page 3. 
Following: line 10 

March 16, 1993 
Page 2 of 4 

Insert: "121 The department may by rule establish criteria for 
the classification of amendments as major or minor. The 
department shall adopt rules establishing requirements for 
the content of applications for major and minor amendments 
and the prOcedures for processing minor amendments.• 

Renumber: subsequent subsections 

11. Page 3, line 11. 
Strike: "(a)" 

12. Page 3, line 13 through page 4, line 20. 
Strike: "(bl" on page 3, line 13 through "APPLICATION." on page 

4, line 20 

13. Page 4, line 21. 
Strike: "ill" 
Insert: "(41" 

14. Page 4, line 22. 
Strike: "REVISION" 
Insert: •amendment• 

15. Page 4, line 25 through page 5, line 3. 
Strike: "WITHIN" on page 4, line 25 through "(31 (Al." on page 5, 

line_3 __ 

16. Page 5. 
Following, line 3 
Insert: •1s) The department is not required to prepare an 

environmental assessment or an environmental impact 
statement for the following categories of action: 

(al actions that qualify for a categorical 
exclusion as defined by rule or justified by 

a programmatic review pursuant to 
Title 75, chapter lr 
(b) administrative actions, such as routine, 

clerical, or similar functions of a department, 
including but not limited to administrative 
procurement, contracts for consulting services, and 
personnel actions; 

(c) repair or maintenance of the permittee's 
equipment or facilities; 

{d) investigation and enforcement actions, such 
as data collection, inspection of facilities, or 

SB32.0 
HOUSE 



the 

or 

enforcement of environmental standards1 

March Hi, 1993 
Pagel of 4 

(e,J ministerial actions, such as actions in which 
agency does not exercise diacntion, -but acts upo,n a 
given state of facts in a prescribed manner, 

lfl approval of actions that are primarily social 
econ011ic in nature and that do not otherwise affect the 
human environment, 

lgl changes in a permit boundary that increase 
disturbed acres that are insignificant in impact 
relative to the entire operation, .provided that the 
increase is less than -10 acres ot" 51 oft-he permitted 
a·rea, whichever is less; and 

(h) changes in an approved operating plan or 
reclamation p'l.an for an activity that was previously 
permitted, .provided that the impacts of the change will 
be insignificant relative to the impacts of the entire 
operation and there is less than 10 acres of additional 
diaturbance.• 

17. Page 5. 
Following, line 14 
Insert: "(21 "Amendment• means a change to an approved operating 

or reclamation plan. A major amendment is an amendment that 
may significantly affect the human environment. A minor 
amendment is an amendment that will not significantly affect 
the human environment.• 

Renumber: subsequent subsections 

18. Pa~e 6, line 16 through page 7, line 6. 
Strike: "ill" on page 6, line 16 through "PROCESSING,• on page 7, 

line 6 
Renumber: subsequent subsections 

19, Page 7, line 19 though page B, line 2, 
Strike: "U2)" on page 7, 1ine 19 through "AMENDMENT." on page 8, 

line_2_ 
Renwnber: subsequent subsections 

20, Page 12, line 4. 
Following, "DEFlCIBNCIES," 
Insert: •Tne initial completeness notice must note all deficiency 

issues, and the department may not in a later completeness 
notice raise an ia■ue pertaining to the initial application 
that was not raised in the initial notice. The department 
may, however, raise any defichincy during the adequacy 
review pursuant to subsection (1) lbl.• 

2,1. Page 14, lines 4 through 7. 
Following: "SHALL" on line 4 

591350SC,Hpf 

March 16, 1993 
Page 4 of 4 

Strike: "CONSULT· on line 4 through •coNTR&CTOR" on line 7 
Insert: •p~re a list of no fewer than four contractors 

acceptable to the department and shall provide the applicant 
with a copy of the list. The applicant s·hall provide the 
depart:mant with a list of at least 501 of the contractors 
from the department's list. The depar,tment shall select its 
contractor fr011 tha list provided by the applicant• 

22. Page 15, line 6. 
Strike: "OR REVISION OF" 

23, Page 16, line 2. 
Strike: •RIGHTS AND DUTIES THAT MATUIIED," 

24, Page 16, line 3. 
Following: "INC.QRRED" 
Strike-: •,• 

25, Page 16. 
Following: line 4 
I:naertt. 

•NEW SECTION, Section 9. Severability. If a part 
of [tnis act] is invalid, all valid parts that are 
severable from the invalid part remain in effect. If a 
part of (this act) is invalid in one or more of its 
applications,.the part remains in effect in all valid 
applications that are severable from the invalid 
applications. 

NEW SECTION, Section 10, Effective date'. [This 
act) is effective on passage and approval,• 

-END-
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HOUSE COMMITTEE OF THE WHOLE AMENDMENT 
Senate Bill 320 

Representative Brown 

March 27, 1993 9:25 am 
Page 1 of 1 

Mr. Chairman: 
copy -- blue). 

I move to amend Senate Bill 320 (third reading 

Signed: L1 A 
-+~---~-=-Re_p::;.r_e-se_n_t_a_t_i v...,~_B_r_o_w_n_ 

And, that such amendments to Senate Bill 320 read as follows: 

1. Page 4, lines 23 and 24. 
Strike: "15" 
Insert: "30" 

REJECT 

-END-
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SENATE BILL NO. 320 

INTRODUCED BY MCCLERNAN, TOEWS, MCCARTHY, LYNCH, TASH, 

QUILICI, HARRINGTON, PAVLOVICH, GRIMES, GROSFIELD, 

PETERSON, ENDY, KELLER, SWYSGOOD, GRINDE, MENAHAN 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING A TIME LIMIT 

IN WHICH TO CHALLENGE BOARD OF LAND COMMISSIONERS' MINING 

DECISIONS; RBeHIRIN8--SBeHRl~¥--BBP8RB--eHAbbBN6fN6---B0ARB 

0Bei5i6NS~ ALLOWING THE AWARD OF COSTS AND ATTORNEY FEES FOR 

CHALLENGES; EXTENDING THE COMPLETENESS REVIEW PERIOD FOR 

APPLICATIONS FOR NEW PERMITS1 DEFINING AND PROVIDING 

CRITERIA FOR AMENDMENTS ANB-RBVISl6NS TO MINE PERMITS; ANB 

AMENDING SECTIONS 82-4-303, 82-4-337, AND 82-4-351, MCA~-ANB 

PR6YIBIN8-AN-fMMBBIA~B--BPPBe~fYB--BA~Bi AND PROVIDING AN 

IMMEDIATE EFFECTIVE DATE." 

STATEMENT OF INTENT 

A STATEMENT OF INTENT IS REQUIRED FOR THIS BILL BECAUSE 

[SECTION 3] RBeHIRBS AH~H6RfHBS REQUIRES THE DEPARTMENT OF 

STATE LANDS TO ADOPT ADMINISTRATIVE RULES. IN ADOPTING 

RULES, THE DEPARTMENT SHALL ESTABLISH €Rf~BR½A---'i'6 

B½S~½N6HfSH--BB~BBN-MA46R-AN0-MfN0R-AMBN0MBN~S-AN0-€Rf~BR¼A 

23 P6R--RBYISf6NS--'1'0--0PBRA~fH6--PBRMi~S APPLICATION CONTENT 

24 

25 

REQUIREMENTS AND AMENDMENT PROCESSING PROCEDURES THAT ARE 

CONSISTENT WITH THE PERMITTING R~UIREMENTS ESTABLISHED IN 

~...,. •• .., .... counc• 
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THIS BILL. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Li•itations of actions. Legal 

actions seeking review of a board decision granting or 

denying an exploration license or operating permit issued 

under this part must be filed within the-tiae-previded-by 

i-4-~&itittat-fer-iftitiatieft--ef--preeeedin9s--fer--;ndieia¼ 

re•¼ew-ttnder-tfte-Mentana-Adlll¼n¼strat¼ve-Proeedttre-Aet 45 ¼88 ---
90 DAYS AFTER THE DECISION IS MADE. 

NBW-SBE!9f0NT--Section-i~-1ft;un~i01"1s-----seettri~y--fe1'-­

damagesT--¼n--aettons--seek¼ng--an-in;anetion-or-restreining 

arder-concerning-a-board-decision--grant¼ftg--or--denying--an 

expioration--¼icense--or--operating-permit-issued-ander-this 

part7-the-ceurt-sha¼l-reqttire-a-written-undertakin9-rer--the 

payaent--ef--eests--and--dama9es-ineurred-by-a-party-whe-has 

been-wren9ftt¼¼y-en;eined-er-restrainedT 

NEW SECTION. Section 2. Award of costs and attorney 

fees. ~he-eettr~-aay-require-the-nnsneeessfni-p¼aintiff-in-a 

20 ie9a¼-ae~ien-eha¼ien9in9--the--9rantift9--er--dcnyin9--ef--an 

21 exp¼eratien--¼ieense--er--eperatin9-pcrait-issned-nnder-this 

22 part-te-pay-the-eests-and-reasenab¼e-atterney-fecs-ef--ether 

23 parties--te--the--aetien WHEN ISSUING A FINAL ORDER lN AN 

24 ACTION CHALLENGING THE GRANT OR DENIAL OF AN EXPLORATION 

25 LICENSE OR OPERATING PERMIT ISSUED UNDER THIS PART, THE 

-2- SB 320 
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COURT MAY AWARD COSTS OP LITIGATION, INCLUDING REASONABLE 

ATTORNEY AND EXPERT WITNESS FEES, TO A PREVAILING OR 

SUBSTANTIALLY PREVAILING PARTY WHENEVER, IN ITS DISCRETION, 

THE COURT DETERMINES THAT--~HB--6NS6eeBSSP6b--PARTYis--bB6Ab 

AeTf0N---WAS---PRfY0bEIHS--ANB--Wf~H06T--MBRtT AN AWARD IS 

APPROPRIATE. 

NEW SECTION. Section 3. Allendaent-or--rev1s1on--of __!O 

operating permits. (1) During the term of an operating 

permit issued under this part, an operator may apply for an 

amendment or--reYiaieft to the permit. The operator may not 

apply for an amendment to delete disturbed acreage except 

following reclamation, as required under 82-4-336, and bond 

release for the disturbance, as required under 82-4-338. 

(2) THE DEPARTMENT MAY BY RULE ESTABLISH CRITERIA FOR 

THE CLASSIFICATION OF AMENWI.ENTS AS MAJOR OR MINOR. THE 

DEPARTMENT SHALL ADOPT RULES ESTABLISHING REQUIREMENTS FOR 

THE CONTENT OF APPLICATIONS POR MAJOR AND MINOR AMENDMENTS 

AND THE PROCEDURES FOR PROCESSING MINOR AMENDMENTS. 

tit--tatill Applications for major amendments must be 

processed pursuant to 9i-4-335 82-4-337. 

tbt--Por--the-parposes-or-thts-seetton7-ma;or-amend11lents 

are-those-amendments-that--atgntfteantiy--affeet--the--haman 

envireftllleft~T-M¼nor-amendlllen~s-are-these-amendments-tha~-wi¼¼ 

not---signi£icant¼y---a££ect---the---httman--enYironment--~HB 

BBPAR~MBN~-SHAbb-RBYtBW-AN-APPbteATf0N-P0R-A-MfN0R-AMBNBMBNT 
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ANB-PR0YfBB-A-Ne'ffeB-0P-BBetsteN--0N--THB--ABeeeAe¥--0P--THS 

APPhfeA~f0N-WfTHfN-45-BAYS-eP-RBeBfP~-eP-THB-APPbfeATfBNT 

tet--The-department-shali-~-by-raie-eatabltsh-eriterta 

£er--e¼assi£ieat¼on--o£--amendments--as-ma;or-and-miner•-~he 

rales--maet--establish--reqairements--fer--the--eentent---0£ 

applieatiens-for-amendftlents-and-rewis¼ens-and-proeedttres-£0r 

the-preeessing-0£-minor-amendmentsT 

t3t--Revieions---are---eategorical¼y---exempt--rrom--the 

preYisions-e£-the-Montana-Bnwiroftmenta¼--Pe¼iey--Act--an¼ess 

the-department-determines-that-the-rewision-wii¼-resa¼t-in-a 

signi£ieant--envireftl!llentai--impaet--that--wae-not-previotte¼y 

ana¼yzed-in-an-enwirenmenta¼-rewiew-doet1111ento-~he-department 

determination-rte'1ttired-ander--this--sabeeetion--mast--be--in 

writing--and--be-based-on-sabstantial-and-eredible-evidenee• 

tAt--AN-APPbfeATf0N-PeR-A-MAaBR-RSYlSf0N--~HA~--MAY--HAYB--A 

St6NfPleANT--fMPAe~--0N-THB-e6Abt~Y-0P-~HB-H6MAN-BNYfRBNMBN'l' 

fS-S6B6BeT-'l'8-~HB-PR0YfSi8NS-0P-8i-4-33Tfitv 

tBt--~HB-B0ARB-SHAbb-eAeSS-AN-APPbieA~f0N--P0R--A--MAcrBR 

RBYfSf8N--~HAT--W8BbB--Ne'f-RSSBbT-lN-A-Sf8NfPleAN~-fMPAeT-8N 

THB-e6AhfTY-8P-THS-HBMAN--BNYiR0NMBNT--'i'B--BB--RBYfBWBB--P8R 

eBMPbB'l'BNBSS--Wf~HlN--39--BA¥9-8P-RBeBtP~T-AN-APPbt€ATt0N-fS 

eeNSfBBRBa-eBMPbB~B-6NbBSS-~HB-APPbfeAN~-f9--Ne'ffPfBB--eP--A 

BBPfefSNE!Y--Wf~fN-~HB-39-BAY-PBRf09T-THS-B8ARB-SHAbb-RBYfBW 

THB-ABaeaAe¥-BP-~HB-PR0PeSBB-MAa0R-RBYiSl0N-Wl~HtN--98--BAYS 

0P--~HB--BB'l'BRHlNA~t0N--THAT--THB-APPbfeATtBN-fS-eeMPbBTB-8R 
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Wf~HfH-fi8-BA¥S-8P-RBeBIP~-eP-~HB-APPbfeA~f8H-fP--THB--B8ARB 

88BS--N8'1'--H~fP¥--THB--APPLfe---eP--A--8BPfefBH€¥--fN-~HB 

APPLfeATf8H~ 

tet(4) THE DEPARTMENT SHALL REVIEW AN APPLICATION FOR A 

MINOR RBVfSf8N AMENDMENT AND PROVIDE A NOTICE OF DECISION ON 

THE ADEQUACY OF THE APPLICATION WITHIN 15 30 DAYS. IF THE 

DEPARTMENT DOES NOT RESPOND WITHIN 15 30 DAYS, THEN THE 

PERMIT IS REVISED IN ACCORDANCE WITH THE APPLICATION. Wf~HfH 

~HB-l5-BA¥-PBRf8By-THB-BBPAR~MBNT-MAY-N~fP¥--~HB--APPbf€ANT 

~HA~--~HB--RBVfSf8N--APPbfBB--P6R-IS-A-MAd8R-RBVfSf8N-ANB-fS 

SBBaBe~-ffl-THB-PR8VISf8HS-8P-SBBSBe~f8N-t3ttAt~ 

(5) THE DEPARTMENT IS NOT REQUIRED TO PREPARE AN 

ENVIRONMENTAL ASSESSMENT OR AN ENVIRONMENTAL IMPACT 

STATEMENT FOR THE FOLLOWING CATEGORIES OF ACTION: 

(A) ACTIONS THAT QUALIFY FOR A CATEGORICAL EXCLUSION AS 

DEFINED BY RULE .Q!!__JUSTIFIED BY A PROGRAMMATIC REVIEW 

PURSUANT TO TITLE 75, CHAPTER l; 

(B) ADMINISTRATIVE ACTIONS, SUCH AS ROUTINE, CLERICAL, 

OR SIMILAR FUNCTIONS OF A DEPARTMENT, INCLUDING BUT NOT 

LIMITED TO ADMINISTRATIVE PROCUREMENT, CONTRACTS FOR 

CONSULTING SERVICES, AND PERSONNEL ACTIONS; 

(C) REPAIR OR MAINTENANCE OF THE PERMITTEE'S EQUIPMENT 

OR FACILITIES; 

(D) INVESTIGATION AND ENFORCEMENT ACTIONS, SUCH AS DATA 

COLLECTION, INSPECTION OF FACILITIES, OR ENFORCEMENT OF 
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ENVIRONMENTAL STANDARDSL 

(E) MINISTERIAL ACTIONS, SUCH AS ACTIONS IN WHICH THE 

AGENCY DOES NOT EXERCISE DISCRETION, BUT ACTS UPON A GIVEN 

STATE OF FACTS IN A PRESCRIBED MANNER; 

(F) APPROVAL OF ACTIONS THAT ARE PRIMARILY SOCIAL OR 

ECONOMIC IN NATURE AND THAT DO NOT OTHERWISE AFFECT THE 

HUMAN ENVIRONMENT; 

(G) CHANGES IN A PERMIT BOUNDARY THAT INCREASE 

DISTURBED ACRES THAT ARE INSIGNIFICANT IN IMPACT RELATIVE TO 

THE ENTIRE OPERATION, PROVIDED THAT TBE INCREASE IS LESS 

THAN 10 ACRES OR 5\ OF THE PERMITTED AREA, WHICHEVER IS 

LESS_i' AND 

ill CHANGES IN AN APPROVED OPERATING PLAN OR 

RECLAMATION PLAN FOR AN ACTIVITY THAT WAS PREVIOUSLY 

PERMITTED, PROVIDED THAT THE IMPACTS OF THE CHANGE WILL BE 

INSIGNIFICANT RELATIVE TO THE IMPACTS OF THE ENTIRE 

OPERATION AND THERE IS LESS THAN 10 ACRES OF ADDITIONAL 

DISTURBANCE. 

Section 4. Section 82-4-303, MCA, is amended to read: 

•&2-4-303. Definitions. As used in this part, unless 

the context indicates otherwise, the following definitions 

apply: 

(1) "Abandonment of surface or underground mining" may 

be presumed when it is shown that continued operation will 

not resume. 

-6- SB 320 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0320/04 

t~t--UAfflendraen~•--means--an-ae~¼on-to-inerease-or-~ed~ee 

~he-siee-0£-the--aine--perm±t--area--or--~e--engage--±n--the 

aeti•ities-identified-in-8i-4-335tlt-etttside-of-a-pre•iottsly 

perm¼tted-areaT 

(2) "AMENDMENT" MEANS A CHANGE TO AN APPROVED OPERATING 

OR RECLAMATION PLAN. A MAJOR AMENDMENT IS AN AMENDMENT THAT 

MAY SIGNIFICANTLY AFFECT THE HUMAN ENVIRONMENT. A MINOR 

AMENDMENT IS AN AMENDMENT THAT WILL NOT SIGNIFICANTLY AFFECT 

THE HUMAN ENVIRONMENT. 

titt3ttit(3) "Board" means the board of land 

commissioners or a state employee or state agency as may 

succeed to its powers and duties under this part. 

f3tt4tt3i( 4) "Commissioner• means the commissioner of 

state lands provided for in 2-15-3202. 

t4tt5tt4tt5) "Cyanide ore-processing reagent" means 

cyanide or a cyanide compound used as a reagent in leaching 

operations. 

t5tt6tt5t(6) "Department" means the department of state 

lands. 

t6tf1tt6t(7) "Disturbed land" means th~t area of land 

or surface water disturbed, beginning at the date of the 

issuance of the permit, and it comprises that area from 

which the overburden, tailings, waste materials, or minerals 

have been removed and tailings ponds, waste dumps, roads, 

conveyor systems, leach dumps, and all similar excavations 
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or covering resulting from the operation and which have not 

been previously reclaimed under the reclamation plan. 

t1tt8tt1t(8) "E.l<ploration" means all activities 

conducted on or beneath the surface of lands resulting in 

material disturbance of the surface for the purpose of 

determining the presence, location, extent, depth, grade, 

and economic viability of mineralization in those lands, if 

any, other than mining for production and economic 

exploitation, as well as all roads made for the purpose of 

facilitating exploration, except as noted in 82-4-310. 

t8t--•MAaeR-AMBNBMBN~•-MBANS-AN-Ae~1eN-~HA~-1NeRBASBS-8R 

RBBeess--~HB--SIHB-0P-~HB-MINB-PBRMl~-ARBA-ANB-~HA~-IS-li8'P-A 

MINeR-AMBNBMBN~. 

f9t--•MAaeR-RBVISf0N~-MBANS-AN¥-eHAN8B-IN-~HB-MININ8--0R 

RBebAMA~f8N-PfJIN-~HA~. 

tAt--RBSBb~S--IN-~A-Sf8NIPfeAN~-eHANSB-IN-~HB-P0S~MININ8 

BRAINA8B-PbAN-;­

tBt--RBS8b~S-lli::-A-e~GB-IN-~HB-APPR0YBB-P0S~MININ8-bANB 

~ 

tet--RBSBb~S-IN-A--Sl8NIPleAN~~-elfANSB-~IN--~HB--B0NBIN6 

LBVBb-Wl~BIN-~HB-PBRMl'l"PBB-ARBA; 

tBt--RBSBb~S---IN---A---eHANSB---~HA~---MA¥--APPBe~--~HB 

RBeLAIMABlbl~¥-8P-~HB-ARBA-eR-~HB-H¥BR8b881e-BAbANeB--6N--6R 

0PP-~HB-PBRMl~~BB-ARBA;-8R 

tBt--RBSHb~S--fN--A--SISNIPleAN~--eHANSB--IN--~HB--RA~B, 
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V8b6MB7-eR-Ml!!'l'H8B-8f'-MfNBRAb-BM~RAe~1eN-eR-PR0€BSSINST 

t8tf9tf¼9t(9) "Mineral" means any ore, rock, or 

substance, other than oil, gas, bentonite, clay, coal, sand, 

gravel, phosphate rock, or uranium, taken from below the 

surface or from the surface of the earth for the purpose of 

milling, concentration, refinement, smelting, manufacturing, 

or other subsequent use or processing or for stockpiling for 

future use, refinement, or smelting. 

t~ttl8ttllt(l0) "Mining" commences when the operator 

first mines ores or minerals in commercial quantities for 

sale, beneficiation, refining, or other processing or 

disposition or first takes bulk samples for metallurgical 

testing in excess of aggregate of 10,000 short tons. 

tl~t- 4 MiN6R--AMBNBMBN~•--MEANS--A--eHANeB--iN-~HB-PBRMi~ 

B86NBAR~-fN-WHfeH-A-PBW--AeRflS--~HA~--ARB--fNSi6NiPfeAN~--iN 

iMPAe~-RBbA~iVB-~-~HB-BN~iRfl-8PBRA~f8N,-SBNBRAbbY-bBSS-~HAN 

l8--AeRBS7--ARB--ABBBB-~-8R-S8B~RAe~BB-PR8M-~HB-PBRMi~-ARHA 

P8R-~B-P8RP6SBS-6P-ASS0€iA~BB-BiS~8RBANeBT--~HB--~BRM--B8BS 

118'1'-iNebSBB-eHANSBS-MABB-P6R-MiNBRAb-BM~RAe~1eNT 

tl3t-•MiN6R--RBViSi8N•-MEANs-ANY-eHANeH-fN-~HB-MiNIN8-8R 

RBebAM1t.~i6N-PbAN-~HA~-1s---A-l!Ad8R-RBVtSi6N-6R-A-MAa8R--6R 

MiN8R-AMBNBMBN~T 

tl8ttllttl4t(ll) "Ore processing" means milling, heap 

leaching, flotation, vat leaching, or 

hard-rock mineral concentration processes~ 
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tllttlittl5t(l2) "Person" means any person, corporation, 

firm, association, partnership, or other legal entity 

engaged in exploration for or mining of minerals on or below 

the surface of the earth, reprocessing of tailings or waste 

materials, or operation of a hard-rock mill. 

t¼ittl3tt¼6t(l3) "Placer deposit" means naturally 

occurring, scattered or unconsolidated valuable minerals in 

gravel or alluvium lying above bedrock. 

t¼3tt¼4tt¼7t(l4) "Placer or dredge mining" means the 

mining of minerals from a placer deposit by a person or 

persons. 

tl4ttlSttl8t(l5) "Reclamation plan• means the operator's 

written proposal, as required and approved by the board, for 

reclamation of the land that will be disturbed. The proposal 

shall must include, to the extent practical at the time of 

application for an operating permit: 

(a) a statement of the proposed subsequent use of the 

land after reclamation; 

(b) plans for surface gradient restoration to a surface 

suitable for 

reclamation is 

accomplishment; 

the proposed subsequent use of the land after 

completed and the proposed method of 

(C) the manner and type of revegetation or other 

surface treatment of disturbed areas; 

(d) procedures proposed to avoid foreseeable situations 
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of public nuisance, endangerment of public safety, damage to 

human life or property, or unnecessary damage to flora and 

fauna in or adjacent to the area; 

(e) the method of disposal of mining debris; 

(f} the method of diverting surface waters around the 

disturbed areas where necessary to prevent pollution of 

those waters or unnecessary erosion; 

(g) the method of reclamation of stream channels and 

stream banks to control erosion, siltation, and pollution; 

(h) maps and other supporting documents as may be 

reasonably required by the department; and 

(i) a time schedule for reclamation that meets the 

requirements of 82-4-336. 

f¼6t-•Re•ision•--means-a-ehange-in-the-operating-plan-er 

ree¼amation-p¼an-to-e•tend7-eentinue,-or-modify-an--aetivity 

witftin-the-mine~9-~rmit-bottndar7• 

t±SttHtt¼9t(l6) (a) "Small miner" means a person, firm, 

or corporation that engages in the business of mining or 

reprocessing of tailings or waste materials that does not 

remove from the earth during any calendar year material in 

excess of 36,500 tons in the aggregate, that does not hold 

an operating permit under 82-4-335 except for a permit 

issued under 82-4-335(2), and that conducts: 

(i) an operation resulting in not more than 5 acres of 

the earth's surface being disturbed and unreclaimed; or 
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(ii} two operations which disturb and leave unreclaimed 

less than S acres per operation if the respective mining 

properties are: 

(A) the only operations engaged in by the person, firm, 

or corporation; 

(B) at least l mile apart at their closest point; and 

(C) not operated simultaneously except during seasonal 

transitional periods not to exceed 30 days. 

(b) For the purpose of this definition only, 

department shall, in computing the area covered by 

the 

the 

operation, exclude access or haulage roads that are required 

by a local, state, or federal agency having jurisdiction 

over that road to be constructed to certain specifications 

if that public agency notifies the department in writing 

that it desires to have the road remain in use and will 

maintain it after mining ceases. 

t±6tt±8tt;!Bt(l7) "Surface mining" means all or any part 

of the process involved in mining of minerals by removing 

the overburden and mining directly from the mineral deposits 

exposed, including but not limited to open-pit mining of 

minerals naturally exposed at the surface of the earth, 

mining by the auger method, and all similar methods by which 

earth or minerals exposed at the surface are removed in the 

course of mining. Surface mining does not include the 

extraction of oil, gas, bentonite, clay, coal, sand, gravel, 
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phosphate rock, or uranium or excavation or grading 

conducted for onsite farming, onsite road construction, or 

other onsite building construction. 

tlTttl9ttilt(l8) •underground mining" means all methods 

of mining other than surface mining. 

t¼Stf~8tf~it(l9) "Unit of surface-mined area" means that 

area of land and surface water included within an operating 

permit actually disturbed by surface mining during each 

12-month period of time, beginning at the date of the 

issuance of the permit, and it comprises and includes the 

area from which overburden or minerals have been removed, 

the area covered by mining debris, and all additional areas 

used in surface mining or underground mining operations 

which by virtue of mining use are susceptible to erosion in 

excess of the surrounding undisturbed portions of land. 

tl9ttiltti3t(20) "Vegetative cover" means the type of 

vegetation, grass, shrubs, trees, or any other form of 

natural cover considered suitable at time of reclamation ... 

Section 5. Section 82-4-337, MCA, is amended to read: 

•s2-4-337. Inspection -- issuance of 

aodification. (l) (a) The board 

operating per■it 

shall cause all 

applications for operating permits to be reviewed for 

completeness within 60 DAYS OF RECEIPT OF THE INITIAL 

APPLICATION AND WITHIN 30 days of receipt OF RESPONSES TO 

NOTICES OF DEFICIENCIES. THE INITIAL COMPLETENESS NOTICE 
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MUST NOTE ALL DEFICIENCY ISSUES, AND THE DEPARTMENT MAY NOT 

IN A LATER COMPLETENESS NOTICE RAISE AN ISSUE PERTAINING TO 

THE INITIAL APPLICATION THAT WAS NOT RAISED IN THE INITIAL 

NOTICE. THE DEPARTMENT MAY, HOWEVER, RAISE ANY DEFICIENCY 

DURING TBE ADEQUACY REVIEW PURSUANT TO SUBSECTION (l)(BJ. 

The board shall notify the applicant concerning completeness 

as soon as possible. An application is considered complete 

unless the applicant is notified of any deficiencies within 

38-eays-af-reeeip~ THE APPROPRIATE REVIEW PERIOD. 

(b) Unless the review period is extended as provided in 

this section, the board shall review the adequacy of the 

proposed reclamation plan and plan of operation within 30 

days of the determination that the application is complete 

or within 60 days of receipt of the application if the board 

does not notify the applicant of any deficiencies in the 

application. If the applicant is not notified of 

deficiencies or inadequacies in the proposed reclamation 

plan and plan of operation within e~eh the time period, the 

operating permit sha¼¼ must be issued upon receipt of the 

bond as required in 82-4-338 and pursuant to the 

requirements of subsection (l)(c). The department shall 

promptly notify the applicant of the form and amount of bond 

which will be required. 

(c) Na~ permit may not be issued until: 

(i) sufficient bond has been submitted pursuant to 
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certification have been 

submitted pursuant to 82-4-335(9); and 

(iii) the department has found that permit issuance is 

not prohibited by 82-4-335(8) or 82-4-341(6). 

(d) (i) Prior to issuance of a permit, the department 

shall inspect the site unless the department has failed to 

act on the application within the time prescribed in 

subsection (l)(b). If the site is not accessible due to 

extended adverse weather donditions, the department may 

extend the time period prescribed in subsection (l)(b) by 

not more than 180 days to allow inspection of the site and 

reasonable review. The department must serve written notice 

of extension upon the applicant in person or by certified 

mail, and any such extension is subject to appeal to the 

board in accordance with the Montana Administrative 

Procedure Act. 

(ii) If the department determines that additional time 

is needed to review the application and reclamation plan for 

a major operation, the department and the applicant shall 

negotiate to extend the period prescribed in subsection 

{l)(b) by not more than 365 days in order to permit 

reasonable review. 

(iii) If the department decides to hire a third-party 

contractor to prepare an environmental impact st~ement on 
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the application, the eoft~raetor-mnst-be-seieeted-as-~o¼¼ews~ 

tAt--~he-departaent-sheii-pre¥ide-the-appiieent-with-the 

neuaes-ef-~hree-eont~aeters-aeeeetab¼e-te-the-depertmente 

tBt--~he---epp¼ieant--sha¼i--eheese--ene--ef--the--three 

eentraeterST DEPARTMENT SHALL eeNSHb~-Wf~H-~HB-APPbfl!AN~--fN 

SBbBe~fN6---~HB---eeN~RAe'1'8R--ANB--eeNSfBBR--ANB--WBf6H--~HB 

APPbfeltN~~S--ARSBMBN~S---eeNeERNfNS---~HB---ABYAN~ASBS---ANB 

BfSABYltN~A6BS--8f'--HfRJN6--A-PAR~feBbAR-eeN~RAe'P8R PREPARE A 

LIST OF NO FEWER THAN FOUR CONTRACTORS ACCEPTABLE TO THE 

DEPARTMENT AND SHALL PROVIDE THE APPLICANT WITH A COPY OF 

THE LIST. THE APPLICANT SHALL PROVIDE THE DEPARTMENT WITH A 

LIST OF AT LEAST 50\ OF THE CONTRACTORS FROM THE 

DEPARTMENT'S LIST. THE DEPARTMENT SHALL SELECT ITS 

CONTRACTOR FROM THE LIST PROVIDED BY THE APPLICANT. 

t¼iit!i.tl Failure of the board to act upon a complete 

application within the extension period constitutes approval 

of the application, and the permit sha¼¼ must be issued 

promptly upon receipt of the bond as required in 82-4-338. 

(2) The operating permit ehaii must be granted for the 

period required to complete the operation and eha¼¼--be is 

valid until the operation authorized by the permit is 

completed or abandoned unless the permit is suspended or 

revoked by the board as provided in this part. 

(3) The operating permit sha¼¼ must provide that the 

reclamation plan may be modified by the board, upon proper 
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application of the permittee or department, after timely 

notice and opportunity for hearing, at any time during the 

term of the permit and for any of the following reasons: 

(a) to modify the requirements so they will not 

conflict with existing laws: 

(b) when the previously adopted reclamation plan is 

impossible or impracticable to implement and maintain; 

(c) when significant environmental problem situations 

are revealed by field inspection." 

Section 6. Section 82-4-351, MCA, is amended to read: 

"82-4-351. Reasons for denial of perait. (l) A-- AN 

APPLICATION FOR A permit OR AN APPLICATION FOR AN AHENDMENT 

TO 0R-RBYi9i0N-0P A PERMIT may be denied for any--of the 

following reasons i~--ie--is--eetab¼ished--b~--e¼ear--and 

eenvineing-evidenee-eha~: 

(a) the plan of operation or reclamation conflicts with 

Title 75, chapter 2, as amended, Title 75, chapter 5, as 

18 amended, Title 75, chapter 6, as amended, or rules adopted 

19 

20 

21 

22 

23 

24 

25 

pursuant to these laws; 

(b) the reclamation plan does not provide an acceptable 

method for accomplishment of reclamation as required by this 

part. 

(2) A denial of a permit sha½½ must be in writing andL 

state the reasons therefer for denial, AND BE BASED ON A 

PREPONDERANCE OF THE EVIDENCE." 
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NEW SECTION. Section 7. Codification instruction. 

[Sections 1 through 4 11 are intended to be codified as an 

integral part of Title 82, chapter 4, part 3, and the 

provisions of Title 82, chapter 4, part 3, apply to 

[sections 1 through 4 11, 

NBW-see~1eN.--Seetion-8~-e££eeti~e-dete.-t'fhis-ecti--is-­

e££ect¼ve-on-pasaage-and-approva¼• 

NEW SECTION. SECTION 8. SAVING CLAUSE. [THIS ACT] OOES 

NOT AFFECT Ri8B~S--ANB-B9~fBS-~HA~-MA~8RHBT PENALTIES THAT 

WERE INCURRED-,- OR PROCEEDINGS THAT WERE BEGUN BEFORE [THE 

EFFECTIVE DATE OF THIS ACT]. 

NEW SECTION. SECTION 9. SEVERABILITY. IF A PART OF 

(THIS ACT] IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE 

FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS 

ACT) IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART 

REMAINS IN EFFECT IN ALL VALID APPLICATIONS THAT ARE 

17 SEVERABLE FROM THE INVALID APPLICATIONS. 

18 

19 

NEW SECTION. SECTION 10. EFFECTIVE DATE. [THIS ACT] IS 

EFFECTIVE ON PASSAGE AND APPROVAL. 

-End-
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