
SENATE BILL NO. 310 

INTRODUCED BY REA, KOEHNKE, SPRING, BECK, BURNETT, LYNCH, 
KASTEN, TVEIT, NATHE, HERTEL, DEVLIN, CRIPPEN, HIBBARD, 

WALLIN, M. HANSON, SWIFT, BACHINI, QUILICI, RYE, 
GROSFIELD, MESAROS, VANVALKENBURG, HAGER, LARSON, 

SWYSGOOD, DEBRUYCKER, GRINDE, STOVALL, ZOOK, CLARK, 
TASH, BRUSKI-MAUS, VOGEL, WEEDING, KNOX 

FEBRUARY 3, 1993 

FEBRUARY 22, 1993 

FEBRUARY 23, 1993 

FEBRUARY 24, 1993 

MARCH 1, 1993 

MARCH 27, 1993 

MARCH 30, 1993 

APRIL 1, 1993 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS AS AMENDED. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 48; NOES, 0. 

TRANSMITTED TO HOUSE. 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON AGRICULTURE, LIVESTOCK, & IRRIGATION. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN AS 
AMENDED. 

THIRD READING, CONCURRED IN. 
AYES, 61; NOES, 37. 

RETURNED TO SENATE WITH AMENDMENTS. 

IN THE SENATE 



APRIL 5, 1993 

APRIL 6, 1993 

APRIL 7, 1993 

APRIL 12, 1993 

APRIL 24, 1993 

APRIL 24, 1993 

SECOND READING, AMENDMENTS NOT 
CONCURRED IN. 

ON MOTION, CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

ON MOTION, CONFERENCE COMMITTEE 
DISSOLVED. 

ON MOTION, FREE CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED. 

IN THE HOUSE 

ON MOTION, FREE CONFERENCE COMMITTEE 
REQUESTED AND APPOINTED, 

FREE CONFERENCE COMMITTEE REPORT ADOPTED. 

IN THE SENATE 

FREE CONFERENCE COMMITTEE REPORT REJECTED 

ON MOTION, SEGREGATED FROM COMMITTEE OF Tl 
WHOLE REPORT AND PLACED ON 2ND READING. 

SECOND READING, FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

THIRD READING, FREE CONFERENCE 
COMMITTEE REPORT ADOPTED. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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PROVIDING FOR THE ESTABLISHMENT OF A PROCEDURE FOR 

ADJUDICATING THOSE RIGHTS; PROVIDING A DEADLINE FOR 

ACCEPTANCE OF STATEMENTS OF CLAIM; AMENDING SECTIONS 

85-2-221, 85-2-226, AND 85-2-231, MCA; AND PROVIDING AN 

IMMEDIATE EFFECTIVE DATE AND A RETROACTIVE APPLICABILITY 

DATE." 

WHEREAS, Article IX, section 3, of the Montana 

Constitution provides that all existing rights to the use of 

any waters for any useful or beneficial purpose are 

recognized and confirmed; and 

WHEREAS, Article IX, section 3, of the Montana 

Constitution provides that the Legislature shall provide for 

the administration, control, and regulation of water rights 

and shall establish a system of centralized records; and 

WHEREAS, Article IX of the Montana Constitution was 

adopted to protect Montana water rights from claims by water 

usera in downstreaa states; and 
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WHEREAS, in order to protect Montana water rights frOlll 

downstream claims, the Montana Legislature established a 

procedure for the general adjudication of water rights and 

provided in section 85-2-226, MCA, that the failure to file 

a claim to an existing right in response to a general notice 

of adjudication and in accordance with the deadline 

established under section 85-2-221, MCA, would establish a 

conclusive presumption of abandonment of that right: and 

WHEREAS, section 85-2-226, MCA, was enacted to 

facilitate the prompt filing of claims and speedy 

adjudication on the merits of each case; and 

WHERFAS, the general adjudication is still pending, and 

through the course of the adjudication, it has come to the 

attention of the Legislature that the provisions of section 

85-2-226, MCA, may result in the loss of otherwise valid 

Montana water rlghts; and 

WHEREAS, the Legislature determines that the summary 

abandonment of water rights does not afford adequate 

protection to MOntana water rights as intended by the 

MOntana Constitution and by the Montana Legislature and is 

inconsistent with long-established principles of 

abandonment; and 

IIREREAS, it is the intent of the Legislatuce that the 

adjudication process ■ust provide for the adjudication of 

all Montana watec tights in existence on July l, 1973; and 
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WHEREAS, because the general adjudication of water 

rights is not completed and will be ongoing for at least 20 

years, the Legislature finda that the acceptance of 

additional Statements of Claim will not unduly delay the 

adjudication; and 

WHEREAS, the Legislature determines that section 

85-2-226, MCA, imposes a harsh and unnecessary penalty for 

failure to file a Statement of Claim by April 30, 1982, and 

that the penalty is not consistent with the intent of the 

Montana Constitution and of 

therefore, be adjusted 

appropriately balance the 

the Legislature and should, 

in a manner that will more 

interests at stake in the 

adjudication and enable the Water Court to adjudicate all 

existing water rights. 

THEREFORE, the Legislature finds that it is appropriate 

to make the following aaendaents to sections 85-2-221, 

85-2-226, and 85-2-231, MCA, in order to provide for the 

acceptance of additional Statements of Claim to existing 

water rights under the conditions set forth below. 

STATEMENT Of' INTENT 

A statement of intent is included with this bill to 

provide coaaent to the Montana supreme court regarding the 

adoption of rules of procedure by the court. The intent of 

this legislation is to balance the interests of the state 
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and of those holding Montana water rights by establishing a 

rebuttable, rather than a conclusive, 

abandonment for state-nts of claim filed 

presumption 

after April 

of 

30, 

1982, and by allowing the adjudication of those claims. 

Because the adjudication is within the jurisdiction of the 

judicial branch, the legislature believes that the Montana 

supreae court should adopt rules of procedure governing the 

adjudication of these water rights. The legislature 

recognizes that various basins within the state are in 

different stages in the adjudication and that the 

legislature has provided a mechanism for reopening both 

preliminary and final decrees. It is the intent of the 

legislature, therefore, that procedures be developed to 

allow for the adjudication of late claims submitted prior to 

the closure of court records preceding the date of issuance 

of the preliminary decree or in those basins in which a 

preliminary decree has not yet been rendered. In basins in 

which a preliminary decree or final decree has been issued, 

the legislature intends that the late-filed claims be 

adjudicated when the decree is reopened in accordance with 

85-2-237. In both cases, the late claimant should be 

required to file a request for hearing on the late claims. 

With respect to notice, the legislature intends that 

notice be provided to water users that late claims will be 

accepted, subject to a rebut table presumption of 
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abandonment, and that objections to the presumption or the 

claim may be filed. Whenever possible, the notice must be 

provided in court-generated documents of general 

circulation, such as the temporary preliminary decree, 

notice of objection, preliminary decree, and order of 

reopening. When this is not possible, the court should 

devise an alternative method for notifying water users who 

may be affected by the late claim. In instances in which 

special notice is required, the claimant requesting a 

hearing on the late claim should reimburse the water court 

for the costs associated with providing the notice. In all 

cases, the water court may assess a fee for the filing of a 

request for hearing on late claims. This fee may not e~ceed 

$300 per request, and a claimant should submit a separate 

request for each basin in which late claims are filed. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-221, MCA, is amended to read: 

"85-2-221. Piling of claia of existing water right. (l) 

A person claiming an existing right, unless exempted under 

85-2-222 or unless an earlier filing date is ordered as 

provided in 85-2-212, shall file with the department no 

later than June 30, 1983, a statement of claim for each 

water right asserted on a form provided by the department. 

(21 (al The department shall accept and the water court 
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shall adjudicate all statements of claim filed prior to the 

date certified by the water judge, pursuant to 85-2-231(6), 

as the completion date of the preliminary decree for the 

basin in which the claimed right is located. 

(b) If a preliminary or final decree is reopened 

pursuant to 85-2-237, the department shall accept and the 

water court shall adjudicate all statements of claim filed 

within the time specified in 85-2-237(51 for filing of 

objections. 

(c) Statements of claim filed after April 30, 1982 1 

must be adjudicated by the water judge pursuant to 85-2-226. 

(d) It is the sole responsibility of each claimant to 

monitor the progress of the water court proceedings to 

determine the coa,pletion date of the preliminary decree and 

a filing deadline under 85-2-237(5). 

titill The department shall file a copy of each 

statement of claim with the clerk of the district court for 

the judicial district in which the diversion is made or, if 

there is a claimed right with no diversion, the department 

shall file a copy of the statement of claim with the clerk 

of the district court of the judicial district in which the 

use occurs." 

Section 2. Section 85-2-226, MCA, is amended to read: 

"85-2-226. Abandonaent by failure to file claim 

rebuttable presumption -- adjudication procedure -- fee. 1!.l 
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The failure to file a claim of an existing right as required 

by 85-2-2211.!l establishe11 a eone¼tta¼•e rebut table 

presumption of abandonaent of that right. 

(2) The water judge may find that the rebuttable 

presumption of abandonment is overcome if the claimant files 

a request for hearing and demonstrates by a preponderance of 

the evidence that the claimed right was a historical, 

unabandoned, beneficial use of water and an existing right 

aa of July 1, 1973. 

(3) The supreme court sh~ll establish rules and 

procedures to provide for the filing of requests for hearing 

and the submission of evidence to overcome the rebuttable 

presumption. 

(4) The supreme court shall establish rules and 

procedures to ensure that other claimants who may be 

affected by the acceptance of the claimed right are notified 

that the claimed right is presumed abandoned and that 

objections to the presumption or the claim may be filed 

pursuant ta the rules and procedures adopted by the water 

~ 

(5) The water court may assess a fee not to exceed $300 

for the filing of a request for hearing, and if it is 

deterained thAt other claiaants require notification by 

-ans other than through publication of the temporary 

preli•inary or preli■inary decree or through other docU11ents 
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served u.22.n c!11imants in the natural course of the 

adjudication r then the clai .. nt filing the r.5uest for 

hearing shall reimburse the water court for the costs 

associated with providing the reguired_notice.• 

Section 3. Seccion 85-2-231, MCA, is amended to read: 

•95-2-231. Teaporary preliainary and 

decree. (1) A water judge may issue a temporary 

preliainary 

preliminary 

decree prior to the issuance of a preliminary decree if the 

teaporary preli■inary decree is necessary for the orderly 

adjudication or administration of water rights. 

(2) (a) The water judge shall issue a preliminary 

decree. The preliminary decree aha½½ must be based on: 

(i) the stat.,.ents of claim before the water judge: 

(ii) the data submitted by the department, 

(iii) the contents of c0111pacts approved by the Montana 

legislature and the tribe or federal agency or, 

approved com.pact, the filings for federal 

reserved rights; and 

lacking an 

and Indian 

(iv) any additional data obtained by the water judge. 

(b) The preliminary decree aha¼¼ must be issued within 

90 days after the close of the special filing period set out 

in 85-2-702(3) or as soon thereafter as is reasonably 

feasible. 

(c) This section does not prevent the water judge from 

issuing an interlocutory decree or other temporary decree, 
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pursuant to 85-2-321 or as provided in subsection (1) of 

this section, er if etteh-a an interlocutory decree or other 

temporary decree is otherwise necessary for the orderly 

administration of water rights prior to the issuance of a 

preliminary decree. 

(3) A preliminary decree may be issued for any ~ 

hydrologically interrelated portion of a water division, 

including but not limited to a basin, subbasin, drainage, 

subdrainage, stream, or single source of supply of water, at 

a time different from the issuance of other preliminary 

decrees or portions of the same decree. 

(4) The preliminary decree shall must contain the 

information and make the determinations, findings, and 

conclusions required for the final decree under 85-2-234. 

The water judge shall include in the preliminary decree the 

contents of a compact negotiated under the provisions of 

part 7 that has been approved by the legislature and the 

tribe or federal agency, 

(5) If the water judge is satisfied that the report of 

the water master meets the requirements for the preliminary 

decree set forth in subsections (1) and (3) and is satisfied 

with the conclusions contained in the report, the water 

judge skall adopt the report as the preliminary decree. If 

the water judge is not so satisfied, he the water judge may7 

at-h¼s-ept¼enT recommit the report to the master with 
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instructions, or modify the report and issue the preliminary 

decree. 

(6) When the water judge has completed all requirements 

for issuance of a decree and closed the court records 

pertaining to the decree, the water judge shall certify to 

the department that the preli■inary decree is completed for 

the basin and shall take appropriate steps to print and 

issue the preliminary decree. 

t6t.ill In issuing a subsequent preliminary decree, the 

water judge shall incorporate the temporary preliminary 

decree for the basin as modified by objections and hearings, 

The temporary preliminary decree or preliminary decree, as 

modified after objections and hearings, is enforceable and 

administrable according to its terms among parties ordered 

under 85-2-406. The preliminary decree, as modified after 

objections and bearings, sha¼¼-npen-ieattance-supersede-and 

rep¼aee when issued, supersedes and replaces the temporary 

preliminary decree.• 

NEW SECTIOli. Section 4. severability, If a part of 

[this act) is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [this 

act) is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

N~ SECTION. Section 5. Retroactive applicability. 

-10-
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1 (This act) applies retroactively, within the meaning of 

2 l-2-109, to all water right statements of claim filed after 

3 May 11, 1979. 

4 NEW SEC'l'ION. Section 6. Effective date. [This act] is 

5 effective on passage and approval. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for SB0310, as introduced 

DESCRIPTION OF PROPOSED LEGISLATION: Senate Bill 310 is intended to balance the interests of the state and those holding 
Montana water rights by establishing a rebuttable, rather than a conclusive, presumption of abandonment for statements of 
claim filed after April 30, 1982. For those basins where a preliminary decree has not yet been issued, the bill allows late 
claims to be submitted up to a date set by the water judge as the completion date of the preliminary decree for the basin 
in which the late claim is located. For preliminary decrees and final decrees to be reopened pursuant to 85-2-237, late 
claims may be filed up to the time specified by the water judge for filing objections. The bill allows these claims to be 
adjudicated. The claimant must demonstrate by a preponderance of evidence that the late claim is beneficial, not abandoned, 
and an existing right as of July 1, 1973. 

ASSUMPTIONS: 
1. A total of 3,200 late claims have been filed to date. 
2. Another 2,800 late claims will be submitted over the course of the adjudication process. 
3. Total number of late claims will be 6,000. 
4. $70,000 in filing fees will be collected and deposited in the adjudication account for the 2,800 additional late 

claims. 
a. 750 of the new late claims will be decreed rights or will be filed after the $480 capping exemption has been 

reached and no fee will be required. 
b. 600 of the new late claims will be stock and domestic on the same filing and $12,000 will be collected in fees. 
c. The remaining 1,450 claims will bring in $58,000 in fees based on $40 per claim. 

5. Initial processing and inputting of new late claims into the Water Court computer data base will cost $25 per claim. 
(2800 claims X $25 per claim= $70,000) 

6. Cost for the Water Court to examine all late claims in accordance with Supreme Court Examination Rules will be 
$600,000. 
a. Examination cost per claim is $100. 
b. Late claims in decrees to date would be reexamined. 
c. 6000 claims X $100 per claim= $600,000. 

7. Cost to include the late claims in decrees will be an additional $2,000 for computer processing and printing. 
8. The duration of the adjudication program to completion will be 20 years (obtained from ninth WHEREAS statement in 

bill). 
9. The cost of processing, inputting, examining, hearing, and deciding late claim issues will be spread evenly over the 

duration of the adjudication program. 
(continued on next page) 

~~ L-~13-jJ 
DAVID LEWIS, BUDGET DIREc.-roR DATE JACK REA, PRIMARY SPONSOR 

.~/(/57'f 
ATE 

Office of Budget and Program Planning 
Fiscal Note for S_B031P, as introduced 
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Fiscal Note Request, SB0310, as introduced 
Form B0·15 page 2 
(continued) 

10. The Water Court will have revenues over the term of the adjudication of $400,000 baaed on an average coat of $200 per 
hearing with the potential for 2,000 hearings. 

11. The adjudication will be extended by 4.8 years and the Water Court's anticipated operating expenses will be $529,455 (PY93 
budget) per year or $2,541,384 over the term of the adjudication. 

12. The jurisdictional status of Montana adjudication under the McCarran Amendlnent, 43 U.S.C Section 666(al will not be 
affected by the passage of this bill. 

13. Compacts being negotiated by the Reserved Water Rights Coapact Cc:-isaion will not be placed in jeopardy by passage of this 
bill. 

14. Passage of the bill will not affect a governmental taking with the scope of the Fifth Amendment or Article II, Section 29 
of the Montana Constitution. 

15. The legislature has the power to establish water rights and place those rights in a chain of priorities that may otherwise 
be inconsistent with the prior appropriation doctrine. 

16. The passage of the bill will have little or no fiscal impact on any required publication of final notice required by "due 
process•. 

17. The comprehensiveness, finality and binding effect of the on-going adjudication will not be affected by the passage of this 
bill. 

FISCAL IMPACT: 
Department of Natural Resources and Conservation: 
require expenditures of $602,000 more than revenue. 

$7,000). 

Bxpendituree: 

Revenues: 

Net Ippact· 

FY94 

33,600 

3,500 

(30,100) 

Over the duration of the adjudication program, the total fiscal impact will 
For each biennium the expenditures will exceed revenue by $60,200 ($67,200 · 

FY95 

33,600 

3,500 

(30,100) 

Total Biennium 

67,200 

7,000 

(60,200) 

Water Court: There will be no fiscal impact for FY94 and FY95, but with an extended adjudication period of 4.8 years there will 
be associated expenses of $2,541,384. Revenues will be $400,000 over the term of the adjudication. 

LONG·RANGB BFFBCTS OF PROPOSBD LEGISLATION: Averages over a 20 year period have been presented in the Department of Natural 
Resources and Conservation derivations above. However, the fiscal impact may be smaller than expected for the 1994-95 biennium 
because the number of claims received (revenue) may be greater than projected. The fiscal impact in later bienniums may be 
greater because the number of claims received (revenue) may be less than projected. 

SB0310 will extend the adjudication 4.8 years. 

(continued on next page) 
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Fiscal Note Request, 5B0310. as introduced 
Form BD-15 page 3 
(continued) 

TECHNICAL NOTES: 
The legal assumptions 12 through 17 may not be true statements of law. 

Increasing the average cost per adjudication hearing from $200 to approximately $1,270, will generate revenues equal to the 
anticipated expenditures of the Water Court over the 4.8 year process. 

A flat $100 filing fee for the 6.000 projected late claims would cover the examination costs incurred during the adjudication 
process. 
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APPROVED BY COMMITTEE 
ON JUDICIARY 
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SENATE BILL NO. 310 

INTRODUCED BY REA, KOEHNKE, SPRING, BECK, BURNETT, LYNCH, 

KASTEN, TVEIT, NATHE, HERTEL, DEVLIN, CRIPPEN, HIBBARD, 

WALLIN, M. HANSON, SWIFT, BACHINI, QUILICI, RYE, 

GROSFIELD, MESAROS, VANVALKENBURG, HAGER, LARSON, 

SWYSGOOD, DEBRUYCKER, GRINDE, STOVALL, ZOOK, CLARK, 

TASH, BRUSKI-MAUS, VOGEL, WEEDING, KNOX 

A BILL FOR AN ACT ENTITLED: "AN ACT PR0Yf91NS--P0R--THB 

AeeBPTANeB--9P--9TATBM!ffl'l'S-0P-ebAfH-W-BHf6TfN6-WATBR-Rf0HT9 

PfbBB--APTBR--5--P.M,7--APRfb--387--¼98i7---BSTABbfSHIN8---A 

RBBHTTABbB-PRBSHMPTf0N-0P-ABAN96NMB~-F0R-SHeH-WATBR-RISHTS7 

PR0Yf9fNS---1'8R---THB---B9TABbfSHMBNT--0P--A--PR0eBBHRB--1'8R 

A9iJHBfeATfNS--TH0SB--RISHT97--PR0Yf9fNS---A---BBABbfNB---P0R 

AeeBFTANeB---eP---STATBMBNTS--8P--ebAfM7--AMENBINS--SBeTl8NS 

8S-i-ii¼7-8S-i-ii67-ANB--65-i-i3¼7--MeA7--ANB--PR8YIBfN6--AN 

IMHBBIATB--BPPBBTIYB--BATB--ANB--A-RBTR0ABTIYB-APPbfeABlblT~ 

BATH. PROVIDING FOR THE REMISSION OF CLAIMS TO EXISTING 

RIGHTS TO THE USE OF WATER FORFEITED PURSUANT TO SECTION 

85-2-226, MCA; PROVIDING FOR THE FILING OF CLAIMS IN THE 

GENERAL WATER RIGHTS ADJUDICATION; PROVIDING FOR STATEWIDE 

NOTICE OF THE RIGHT TO FILE CLAIMS; PROVIDING FOR A DEADLINE 

FOR THE ACCEPTANCE OF CLAIMS IN REMISSION; PROVIDING FOR 

CONDITIONS UPON THE ADJUDICATION OF SUCH CLAIMS; AMENDING 

SECTIONS B5-2-102, 85-2-211, 85-2-213, B5-2-~;2_!_,_ 85-2-2~2-., 
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85-2-226, 85-2-234,_ 85-2-237, _AND 85-2-306,_ MCA; AND 

PROVIDING AN EFFECTIVE DATE." 

WHBRBAS 7--Artie¼e--TM7--s~etion--3,---ef---the---Montana 

eonst¼tttt±on-~ro•ides-that-a¼¼-existing-rights-to-the-nse-0£ 

any---waters--Eer--afty--ttee£ttl--or--bene£ieia¼--purpose--are 

reeognieed-and-eenfirmed~-and 

WHBRBAS 7 --Artic¼e--¼M7--seetion--3,---o£---the---Montana 

eonstitntion-pro•ides-that-the-begis%atare-sha¼i-~re•i8e-fer 

the--administration7-eontro¼7-and-rega¼ation-0£-water-rights 

and-sha¼¼-eatab¼ish-a-system-of-eentra¼ieed-reeords;-and 

WHBRBAS7-Artie¼e-fM--0£--the--Montana--eonst¼ttttion--was 

adopted-to-proteet-Montana-water-rtghts-£rom-eiaims-by-water 

ttsers-½n-downstream-states;-and 

WHBRBAS,--in--order-to-proteet-Montana-water-rights-£rem 

downstream-e¼aims7-the--Montana--begis¼atttre--estabi¼shed--a 

proeedare--£or--the-genera¼-ad;adieation-o£-water-rights-and 

pro•ided-in-seetion-8S-i-i%6;-M€Ar-that-the-fai¼ttre-to--fi¼e 

a-e¼aim-to-an-exist¼ng-right-in-response-to-a-genera¼-notiee 

of---ad;ttdieat¼on---and--¼n--aeeordanee--with--the--dead¼ine 

estab¼¼sfted-ttnder-seetion-85-%-ii¼7-M€A7-wott¼d--estab¼ish--a 

eone¼ttsive-pres~mpt¼on-of-abandonment-of-that-r¼ght;-and 

WHBRBA.S7---seetion---85-i-rr6,---M€A7---was--enaeted--to 

taei¼¼tate--the--promp~--r±¼inq---or---eiaime---and---speedy 

adjadiea~ion-on-th~-meri~e-0£-~ach-eas~;-and 
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WHBREAS,--the-genera¼-ad;adieation-is-still-pending,-and 

throttgh-the-eottrse-of-the-adjttdication7-it-has-eome--to--the 

attefttion--e£-the-beg±s¼atttre-that-the-prowisions-of-seetion 

85-i-ii6,-M€A,-may-restt¼t-in-the--¼ose--of--otherwise--vaiid 

Montana-weter-rights~-and 

WHBRBAS,--the--begis¼atttre--determines--that-the-sttfflftlary 

abandonment--o£--water--rights--does--not--a££ord---adeqttate 

proteetion--to--Montana--water--rights--as--inte"ded--by-the 

Montana-eonstittttion-and-by-the-Montana-begis¼atttre--and--is 

ineonsistent----with----¼on9-estabiished----prineip¼es----of 

abandonment~-and 

WHBRBAS,--it--is--the-¼ntent-of-the-beg±s¼atttre-that-the 

ad;ttd¼eat¼oft-~roeess-must-pro•ide-for--the--ad;ttd¼eat¼on--0£ 

a¼¼-Montana-water-rights-in-existenee-on-att¼y-¼,-¼973;-and 

WHBRBAS7--beeattse--the--genera¼--ad;cd±eat±on--of--water 

rights--is-not-completed-and-will-be-ongoing-£or-at-leaat-z9 

years 7--the--neg±s¼atcre--E±nds--that--the---aeeeptanee---or 

additiona¼--Statements--o£--e¼eim--wi¼%-not-ttndtt¼y-de¼ay-the 

ad;ttdieation;-and 

WHBRBAS7--the-~be9is¼atcre---deterffl±nes---thet---eeet¼on 

85-z-zz67--MeA7--impoaes-a-harsh-and-ttnnecessary-penaity-£or 

Eailttre-to-£ile-a-Statement-o£-elaim-by-April-38T-l98z7--and 

that--the--pena¼ty--is-not-eonsistent-with-the-intent-of-the 

Montana-eonstittttion-and--o!--the--begis¼atare--and--shou¼d7 

there£ore7---be---ad;csted---in--a--manner--that--w±¼¼--more 
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appropr±ate¼y--ba¼anee--the--interests--at--stake---±n---the 

ad;cdieat±on--and--eneb¼e--the-Water-eeart-to-ad;cdieate-a¼¼ 

ex±st±ng-weter-r±ghts• 

~HBRBP8RE,-the-begis¼atttre-f¼nds-that-it-±s--appropriate 

to--make--the--£oi¼owing--amendments--to--seetione-e5-~-%~¼, 

85-i-%i6,-and-85-i-%3¼7-MeA7-in-order--te--provide--for--the 

aeeeptanee--0£--additiona¼--Statements--0£-ele±m-to-existing 

water-rights-ander-the-eondit*ons-set-forth-be¼ow. 

S~A~BMBN~-0P-fN~ENT 

A-statement-0£-intent-is--ine¼ttded--with--th±s--b±¼¼--to 

provide--eo!lllllent--to-the-Montana-sttpreme-eocrt-regarding-the 

adoption-0£-rtties-0£-proeedttre-by-the-eottrt.-~he--intent--0£ 

this--¼egis¼ation--is--to-ba¼anee-the-±nterests-of-the-state 

and-0£-thoee-hoiding-Montana-water-r¼ghts-by-estab±¼shing--a 

rebattab¼e7---rather---than--a--eone¼tts±•e,--presttmpt±on--0£ 

abandonment-for-statements-of-e¼eim-f±¼ed--arter--A~rii--38; 

l98z7--and--by--aliewing--the--ad;~diention-er-thoee-elaimeT 

Beeattse-the-adjttdieation-¼s-within-the-jttr±sdiet±on--0£--the 

jttdie±a¼--breneh7--the-¼e9±s¼ature-be¼ieves-that-the-Montana 

stt~reme-cottrt-shott¼d-adopt-ra¼es-0£-proeedttre-gover~±ng--the 

ad;adieat±en---of---tneee---water--r¼ghtsT--~he--¼egis¼atttre 

reeognizee-that-veriotts--basins--within--the--state--are--in 

ditterent---stages---in---the---adjcdieation--end--that--the 

¼egis¼atttre-has-pro•¼ded--a--mee~anism--rer--reopenin9--boeft 
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pre¼iffl½nary--and--fina¼--decrees•--ft--is--the-¼ntent-or-the 

¼eg¼s¼atttre7 -there£ore,--that--proeedttres--be--deve¼oped--to 

a¼¼ow-for-the-ad;ttdieation-of-¼ate-e½aiffls-sttbfflitted-prior-to 

the--e¼osttre-of-eottrt-reeords-preeeding-the-date-of-issttanee 

of-the-pre¼iminary-deeree-or-in--those--basins--in--whieh--a 

pre¼im¼nary--decree--has-not-yet-been-renderedo-fn-basine-in 

wh¼eh-a-pre¼iminary-decree-or-fina¼-deeree-has-been--issttedr 

the--¼e~is¼atttre--intends--that--the--¼ate-fi¼ed--e¼aims--be 

ad;ttdicated--when--the-deeree-is-reope"ed-in-aecordance-with 

8~-i-i3~•--fn--both--easesT--the--¼ate--e¼aimant--shottid--be 

reqaired~to-£i¼e-a-reqtteet-£or-hearin9-on-the-iate-e¼aime. 

With-ree~et-to-notice7--the--¼egieiatttre--intende--that 

notiee--be--provided-to-water-asers-that-½ate-e¼aime-will-be 

aeeepted7 ---eab;eet---to---a---rebttttabie---presttmption---o£ 

abandonment,-and-that-ob;eetione-to-the-presamption--or--the 

elaim--may--be--tiled,-Whene•er-peesibie,-the-notiee-mast-be 

provided---in---eottrt-generated---doettments----0£----ge~era¼ 

eirettiation,--saeh--ae--the--temporary--pre¼iminary--deereeT 

notiee--0£--ob;eetion7--preliminary--deeree,--and--order--0£ 

reopening.--when--thie--ie--not--possible,--the-eottrt-shottid 

devise-an-a¼ternative-method-tor-notityin9-water--asers--who 

may--be--affeeted--by--the-iate-e¼a±m.-fn-instanees-in-whieh 

speeiai--notiee--ie--reqttired7--the--e¼aimant--reqaesting--a 

kearing-en-the-¼ate-e¼aim-shottld-reimbttrse-the--water--eo~rc 

£or--the--eosts-assoeiated-w~th-pro•iding-tfte-notiee•-in-ai± 
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eases,-the-water-eottrt-!l\8y-assess-a-£ee-£or-~he-£i¼ing-o£--a 

reqttes~--for-hearing-on-iate-e¼aime•-~his-tee-may-no~-exeeed 

$388-per-reqaest,-aftd-a-e½a~mant-sho~¼d--sabmit--a--separa~e 

reqttest-£or-eaeh-basin-in-whieh-¼ate-e¼a¼ms-are-£i¼ed• 

WHEREAS, ARTICLE IX, SECTION 3, OF THE MONTANA 

CONSTITUTION PROVIDES THAT ALL EXISTING RIGHTS TO THE USE OF 

ANY WATERS FOR ANY USEFUL OR BENEFICIAL PURPOSE ARE 

RECOGNIZED AND CONFIRMED, AND 

WHEREAS, ARTICLE IX.! SECTION 3, OF THE MONTANA 

CONSTITUTION REQUIRES THE LEGISLATURE TO PROVIDE FOR THE 

ADMINISTRATION, CONTROL, AND REGULATION OF WATER RIGHTS AND 

TO ESTABLISH A SYSTEM OF CENTRALIZED RECORDS FOR SUCH 

RIGHTS; AND 

WHEREAS, THE LEGISLATURE ESTABLISHED A PROCEDURE FOR THE 

GENERAL ADJUDICATION OF EXISTING RIGHTS TO THE USE OF WATER 

AND PROVIDED IN SECTION 85-2-226, MCA, THAT THE FAILURE TO 

FILE A CLAIM OF EXISTING RIGHT ON OR BEFORE THE DEADLINE 

ESTABLISHED UNDER SECTION 85-2-221, MCA, WOULD ESTABLISH A 

CONCLUSIVE ABANDONMENT OF THE RIGHT; AND 

WHEREAS, THE MONTANA SUPREME COURT, IN IN THE MATTER OF 

THE ADJUDICATION OF THE WATER RIGHTS WITHIN THE YELLOWSTONE 

RIVER, 253 MONT. 167, 832 P.2D 1210 (1992), HAS DETERMINED 

THAT THE FAILURE TO FILE A STATEMENT OF CLAIM TO AN EXISTING 

RIGHT TO THE USE OF WATER ON OR BEFORE APRIL 30, 1982, 

RESULTED IN THE FOR~EITURE OF THAT RIGHT; AND 
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WHEREAS, IT HAS COME TO THE ATTENTION OF THE LEGISLATURE 

THAT THE FORFEITURE OF WATER RIGHTS FOR FAILURE TO TIMELY 

FILE A CLAIM HAS IN SOME INSTANCES CAUSED HARDSHIP, AND THE 

LEGISLATURE ACCORDINGLY DESIRES TO PROVIDE WATER RIGHTS 

CLAIMANTS WITH ONE MORE OPPORTUNITY TO ASSERT A WATER RIGHTS 

CLAIM IN THE GENERAL ADJUDICATION; AND 

WHEREAS, IN SO DOING, THE LEGISLATURE RECOGNIZES THAT 

THE ADJUDICATION PROCESS WILL NOT BE COMPLETED FOR MANY 

YEARS BUT THAT A SUBSTANTIAL AMOUNT OF PROGRESS HAS ALREADY 

OCCURRED IN THE ADJUDICATION, SPECIFICALLY IN THE AREA OF 

WATER RIGHTS COMPACTS WITH INDIAN TRIBES AND THE FEDERAL 

GOVERNMENT AND IN DECREES AND STIPULATIONS INVOLVING 

INDIVIDUAL CLAIMANTS, AND THUS THE LEGISLATURE BELIEVES THAT 

IT IS NECESSARY TO ENSURE THAT PARTIES WHO FILED CLAIMS ON 

OR BEFORE APRIL 30, 1982, AND HOLDERS OF FEDERAL RESERVED 

WATER RIGHTS ARE NOT ADVERSELY AFFECTED BY THE INCLUSION OF 

NEW PARTIES IN THE ADJUDICATION BY SUBJECTING THE RIGHT TO 

FILE THOSE CLAIMS IN REMISSION TO CERTAIN TERMS AND 

CONDITIONS; AND 

WHEREAS, THE LEGISLATURE WISHES TO PROVIDE PROTECTION 

FOR TIMELY FILED CLAIMANTS FROM INCURRING ADDITIONAL COSTS 

OR FROM BEING ADVERSELY AFFECTED BY JUSTIFIABLE RELIANCE ON 

THE PRESUMPTION OF ABANDONNEN'l';_ AND 

WHEREAS, THE LEGISLATURE WISHES TO PROVIDE A CONCLUSIVE 

ADJUDICATION OF EXISTING WATER RIGHTS; AND 
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WHEREAS, THE LEGISLATURE RECOGNIZES THAT ACCORDING A 

PRIVILEGE TO FILE ADDITIONAL STATEMENTS OF CLAIM PRESENTS A 

POTENTIAL FOR ABUSE BY THOSE WHO MAY ATTEMPT TO REFILE 

PREVIOUSLY ADJUDICATED CLAIMS, AND THE LEGISLATURE THUS 

BELIEVES THAT THE COURTS SHOULD DEAL HARSHLY WITH ANY ABUSES 

BY SUCH MEASURES AS, WITHOUT LIMITATION, THE IMPOSITION OF 

SANCTIONS UNDER RULE 11, MONTANA RULES OF CIVIL PROCEDURE; 

AND 

WHEREAS, THE LEGISLATURE DETERMINES THAT THE DEADLINE 

FOR FILING WATER RIGHT CLAIMS AS PROVIDED IN THIS BILL 

APPROPRIATELY BALANCES THE INTERESTS AT STAKE IN THE 

ADJUDICATION. 

THEREFORE, THE LEGISLATURE FINDS IT IS APPROPRIATE TO 

MAKE THE FOLLOWING AMENDMENTS TO SECTIONS 85-2-102, 

85-2-211, 85-2-213, 85-2-221, 85-2-225, 85-2-226, 85-2-234, 

85-2-237, AND 85-2-306, MCA, IN ORDER TO PROVIDE FOR THE 

ACCEPTANCE OF ADDITIONAL STATEMENTS OF CLAIM TO EXISTING 

WATER RIGHTS UNDER THE CONDITIONS SET_FORTH IN THIS BILL. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

(Refer to Introduced Bill) 

Strike everything after the enacting clause and insert: 

Section 1. Section 85-2-102, MCA, is amended to read: 

"85-2-102. (Temporary) Definitions. Unless the context 

requires otherwise, in this chapter the following 
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definitions apply: 

(1) "Appropriate" means to: 

(a) divert, impound, or withdraw (including by stock 

for stock water) a quantity of water; 

{b) in the case of a public agency, to reserve water in 

accordance with 85-2-316; or 

(c) in the case of the department of fish, wildlife, 

and parks, to lease water in accordance with 85-2-436. 

( 2) "Beneficial use", unless otherwise provided, means: 

(a) a use of water for the benefit of the appropriator, 

other persons, or the public, including but not limited to 

agricultural (including stock water), domestic, fish and 

wildlife, industrial, irrigation, mining, municipal, power, 

and recreational uses; 

(b) a use of water appropriated by the department for 

the state water leasing program under 85-2-141 and of water 

leased under a valid lease issued by the department under 

85-2-141; and 

(c) a use of water by the department of fish, wildlife, 

and parks pursuant to a lease authorized under 85-2-436. 

(3} "Board" means the board of natural resources and 

conservation provided for in 2-15-3302. 

(4) "Certificate 11 means a certificate of water right 

issued by the department. 

(5) 11 Change in appropriation right 11 means a chdnge in 
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the place of diversion, the place of use, the purpose of 

use, or the place of storage. 

(6) 11 Commission 11 means the fish, wildlife, and parks 

commission provided for in 2-15-3402. 

(7) 11 Declaration'' means the declaration of an existing 

right filed with the department under section 8, Chapter 

452, Laws of 1973. 

(8) "Department 11 means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

(9) "Existing right'' means a right to the use of water 

which would be protected under the law as it existed prior 

to July 1, 1973. 

(10) "Ground water 11 means any water that is beneath the 

ground surface. 

(11) "Permit" means the permit to appropriate issued by 

the department under 85-2-301 through 85-2-303 and 85-2-306 

through 85-2-314. 

(12) "Person" means an individual, association, 

partnership, corporation, state agency, political 

subdivision, the United States or any agency thereof, or any 

other entity. For purposes of 85-2-221(3), person includes 

2redecessors in interest. 

(13) "Political subdivision" means any county, 

incorporated city or town, public corporation, or distri~t 

-10- SB 310 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0310/02 

created pursuant to state law or other public body of the 

state empowered to appropriate water but not a private 

corporation, association, or group. 

( 14) "Salvage" means to make water available for 

beneficial use from an existing valid appropriation through 

application of water-saving methods. 

( 15 J "Waste" means the unreasonable loss of 

through the design or negligent 

appropriation or water distribution 

operation 

facility or 

application of water to anything but a beneficial use. 

water 

of an 

the 

(16) 11 Water 11 means all water of the state, surface and 

subsurface, regardless of its character or manner of 

occurrence, including but not limited to geothermal water, 

diffuse surface water, and sewage effluent. 

(17} "WatercourseM means any naturally occurring stream 

or river from which water is diverted for beneficial uses. 

It does not include ditches, culverts, or other manmade 

waterways. 

(18) "Water division 11 means a drainage basin as defined 

in 3-7-102. 

( 19} "Water judge" means a judge as provided for in 

Title 3, chapter 7. 

(20) .. Water master 11 means a master as provided for in 

Title 3, chapter 7. 

(21) 11 Well" means any artificial opening or excavation 
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in the ground, however made, by which ground water is sought 

or can be obtained or through which it flows under natural 

pressures or is artificially withdrawn. (Terminates June 30, 

1999--sec. 4, Ch. 740, L. 1991.) 

85-2-102. (Effective July 1, 1999) Definitions. Unless 

the context requires otherwise, in this chapter the 

following definitions apply: 

(1) 11 Appropriate 11 means to divert, impound, or withdraw 

(including by stock for stock water} a quantity of water or, 

in the case of a public agency, to reserve water in 

accordance with 85-2-316. 

( 2) 11 Beneficial use", unless otherwise provided, means: 

(a) a use of water for the benefit of the appropriator, 

other persons, or the public, including but not limited to 

agricultural (including stock water}, domestic, fish and 

wildlife, industrial, irrigation, mining, municipal, power, 

and recreational uses; and 

(bl a use of water appropriated by the department for 

the state water leasing program under 85-2-141 and of water 

leased under a valid lease issued by the department under 

85-2-141. 

(3) .. Board" means the board of natural resources and 

conservation provided for in 2-15-3302. 

(4) "Certificate 11 means a certificate of water right 

issued by the department. 
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(5) "Change in appropriation right" means a change in 

the place of diversion, the place of use, the purpose of 

use, or the place of storage. 

(6) "Declaration'' means the declaration of an existing 

right filed with the department under section 8, Chapter 

452, Laws of 1973. 

(7) "Department" means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

(BJ 11 Existing right" means a right to the use of water 

which would be protected under the law as it existed prior 

to July 1, 1973. 

(9) "Ground water" means any water that is beneath the 

ground surface. 

(10) "Permit 11 means the permit to appropriate issued by 

the department under 85-2-301 through 85-2-303 and 85-2-306 

through 85-2-314. 

(11) "Person" means an 

partnership, corporation, 

individual, 

state agency, 

association, 

political 

subdivision, the United States or any agency thereof, or any 

other entity. For purposes of 85-2-221(3), person includes 

£redecessors in interest. 

(12) "Political subdivision 11 means any county, 

incorporated city or town, public corporation, or district 

created pursuant to state law or other public body of the 
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state empowered to appropriate water but not a private 

corporation, association, or group. 

(13) ltSalvage" means to make water available for 

beneficial use from an existing valid appropriation through 

application of water-saving methods. 

(14) "Waste" means the unreasonable loss of water 

design or negligent operation of an through the 

appropriation or water distribution facility or the 

application of water to anything but a beneficial use. 

( 15) "Water" means all water of the state, surface and 

subsurface, regardless of its character or manner of 

occurrence, including but not limited to geothermal water, 

diffuse surface water, and sewage effluent. 

(16) "Watercourse 11 means any naturally occurring stream 

or river from which water is diverted for beneficial uses. 

It does not include ditches, culverts, or other manmade 

waterways. 

(17} "Water division 11 means a drainage basin as 

in 3-7-102. 

defined 

(1B) "Water judge" means a judge as provided for in 

Title 3, chapter 7. 

(19) "Water master" means a master as provided for in 

Title 3, chapter 7. 

120) ''Well 11 means any artificial opening or excavation 

in the ground, however made, by which ground water is sought 
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or can be obtained or through which it flows under natural 

pressures or is artificially withdrawn." 

Section 2. Section 85-2-211, MCA, is amended to read: 

"85-2-211. Petition by attorney general. Within 20 days 

after May 11, 1979, the state of Montana upon relation of 

the attorney general shall petition the Montana supreme 

court to require all persons claiming a right within a water 

division to file a claim of the right as provided in 

85-2-221fil." 

Section 3. Section 85-2-213, MCA, is amended to read: 

•as-2-213. Notice of order -- additional filing period. 

J.!.l To assure that all persons who may claim an existing 

water right are notified of the requirement to file a claim 

of that right, the Montana supreme court shall give notice 

of the order as follows: 

t¼tfil It shall cause the order, pr in fed in not less 

than 10-point type, to be placed in a prominent and 

conspicuous place in all daily newspapers of the state and 

in at least one newspaper published in each county of the 

state within 30 days after the Montana supreme court order 

as provided in 85-2-212 and in April of 1980, 1981, 1982, 

and 1983. 

fitill It shall cause the order, in writing, to be 

placed in a prominent and conspicuous location in each 

25 county courthouse in the state within 30 days after the 
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Montana supreme court order as provided in 85-2-212. 

t3t.l..£l It shall provide a sufficient number of copies 

of the order to the county treasurers before October 15, 

1979, 1980, 1981, and 1982, and the county treasurers shall 

enclose a copy of the order with each statement of property 

taxes mailed in 1979, 1980, 1981, and 1982. In the 

implementation of this subsection, the department shall 

provide reimbursement to each county treasurer for the 

reasonable additional costs incurred by the treasurer 

arising from the inclusion of the order required by this 

section. The department shall be reimbursed for such costs 

from the water right adjudication account created by 

85-2-241. 

f4tfil It shall provide copies of the order, in 

writing, to the press services with offices located in 

Helena within 30 days after the Montana supreme court order 

as provided in 85-2-212, and in April of 1980, 1981, 1982, 

and 1983. 

t5till It shall, under authority granted to the states 

by 43 u.s.c. 666, provide for service of the petition and 

order upon the United States attorney general or his 

designated representative. 

t6till It may also in its discretion give notice of the 

order in any other manner that will carry out the purposes 

of this section. 
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t~t.Llll It may also in its discretion order .that the 

department or the water judge assist the Montana supreme 

court in the carrying out of this section. 

(2) (a) To assure that all persons who failed to file a 

claim of existing right under 85-2-221(1} are provided 

notice of the opportunity to file a claim on or before July 

1, 1995, as provided in 85-2-221(3), the department shall 

provide notice as follows: 

(i) It shall, in October 1993, April and October 1994, 

and April 1995, cause a notice of the right to file a claim 

in accordance with 85-2-221(3) to be published in all daily 

newspapers in the state and in at least one newspaper in 

each county in the state. 

(ii) It shall, in October 1993, April and October 1994, 

and April 1995 1 provide copies of the notice, in writing, to 

the press services with offices located in Helena. 

(iii) It shall, by October 1993, provide copies of the 

notice to the United States attorney general and to all 

Indian tribes in Montana. 

(iv) It shall cause copies of the notice to be posted in 

a conspicuous location in each county courthouse and 

department field office in the state. 

(v) It may also, in its discretion, provide notice in 

any other manner that will effectuate the purposes of 

B5-2-221W, 
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(b) The water court shall include notice of 85-2-221(3) 

in all notices, decrees, or orders issued pursuant to 

85-2-231 or 85-2-232 after [the effective date of this act) 

until July 1, 1995. 

(3) Notice given in accordance with subsection (2) must 

at a minimum indicate that any person who failed to file a 

claim of existing right before April 30, 1982, may file such 

claim by physically filing it with the department on or 

before July 1, 1995, or sending it by United States mail, 

postmarked o~ or before July 1, 1995. Additionally, the 

notice must indicate that a failure to file or mail the 

claim results in the forfeiture for all time of any existing 

rights to the use of water that are not claimed in 

accordance with the provisions of 85-~-2ll." 

Section 4. Section 85-2-221, MCA, is amended to read: 

•as-2-221. Filing of claim of existing water right. (1) 

A person claiming an existing right, unless exempted under 

85-2-222 or unless an earlier filing date is ordered as 

provided in 85-2-212, shall file with the department no 

latec than June 30, 1983, a statement of claim foe each 

water right asserted on a form provided by the department. 

(2) The department shall file a copy of each statement 

of claim with the clerk of the district court for the 

judicial district in which the diversion is made or, if 

there is a claimed right with no diversion, the department 
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shall file a copy of the statement of claim with the clerk 

of the district court of the judicial district in which the 

use occurs. 

(3) Subject to certain terms and conditions, the 

legislature intends to provide for the remission of the 

forfeiture of existing rights to the use of water caused by 

the failure to comply with subsection (1). Accordingly, a 

person who failed to file a claim of an existing water right 

on or before April 30, 1982, may file with the department a 

claim of an existing' water right on or before July 1, 1995, 

on forms provided by the department. This section is not 

intended to prevent a person who may have filed a claim of 

an existing water right on or before April 30, 1982, from 

filing an additional claim under this section if and to the 

extent that the additional right claimed is not the same as 

the right that was the subject of a previous claim. Claims 

must be physically submitted to the department or sent by 

united States mail, postmarked on or before the deadline set 

forth in this subsection, in order to be considered timely. 

Within 30 days of receipt, the department shall file copies 

of timely filed claims with the appropriate clerk of court 

as provided in subsection (2), and those claims are then 

subject to adjudication by the district courts as any other 

claim of existing right. The claimant is then subject to all 

rights and obligations of any other party, except that: 
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(a) any claimant who has filed a claim after April 30, 

1982, but on or before July 1, 1995, must have the claim 

incorporated into the adjudication, subject to all prior 

proceedings, and does not, except as otherwise provided in 

85-2-237, have the right to reopen dectees previously 

entered or to object to matters previously determined on the 

merits by the water court after objection; and 

(b) any claimant who has filed a claim after April 30, 

1982, but on or before July 1, 1995, does not have the right 

or standing to object to any water rights compact reached in 

accordance with part 7 of this chapter that is ratified by 

the legislature prior to [the effective date of this act} or 

to claim protection under any provision of such a compact 

that subordinates the use of a water right recognized in the 

compact to a right recognized under state law; and 

(c) any claimant who has filed a claim after April 30, 

1982, but on or before July 1, 1995, is liable for any costs 

and damages to any othet claimant caused by the latter 1 s 

actions in reasonable reliance upon the farmer's failure to 

file a claim on or before April 30, 1982, and upon the 

conclusive presumption of abandonment provided in 85-2-226; 

and 

(d) any e~isting right to the use of water that is the 

subject of a claim filed after April 30, 1982, is 

subordinate to:. 
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(i) all filed claims finally adjudicated to be valid; 

!.ill all reserved water right compacts negotiated 

pursuant to this chapter; 

(iii) all permits and reservations of water issued 

pursuant to this chapter if and to the extent that the 

permitholder or reservation holder files an objection under 

this part and proves that the permitholder or reservation 

holder reasonably relied upon the failure of the claimant to 

file a claim on or before April 30, 1982. 

(4) The department and the district courts may not 

accept any statements of claim physically submitted or 

postmarked after July 1, 1995." 

Section 5. Section 85-2-225, MCA, is amended to read: 

"85-2-225. Filing fee processing fee for remitted 

claims. (l) Each claim filed under 85-2-221 or 85-2-222 must 

be accompanied by a filing fee in the amount of $40, subject 

to the following exceptions: 

(a) the total filing fees for all claims filed by one 

person in any one water court division may not exceed $480; 

and 

(b) no filing fee is required accompanying a claim of 

an existing right that is included in a decree of a court in 

the state of Montana and wftieft that is accompanied by a copy 

of that decree or pertinent portion thereof. 

(2) A claim that is exempt from the filing requirements 
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of 85-2-221(1) but that is voluntarily filed must be 

accompanied by a filing fee in the amount of $40. Exempt 

claims for a single development with several uses if filed 

simultaneously may be accompanied by a filing fee in the 

amount of $40. 

(3) (a) Except as provided in subsection (3J(b), in 

addition to the filing fee set forth in subsection (1), each 

statement of claim filed under 85-2-22lill must be 

accompanied by a processing fee in the amount of $300. 

(b) For a statement of claim that was filed after April 

30, 1982, but prior to {the effective date of this act) or 

for a statement of claim filed by a state agency, the 

processing fee provided for in subsection (3)(a) must be 

paid on or before the entry of the temporary preliminary 

decree or the preliminary decree for the basin for which the 

claim is filed." 

Section 6. Section 85-2-226, MCA, is amended to read: 

"85-2-226. Abandonment by failure to file claim. The 

failure to file a claim of an existing right as required by 

85-2-221@ establishes a conclusive presumption of 

abandonment of that right." 

Section 7. Section 85-2-234, MCA, is amended to read: 

•es-2-234. Final decree. (1) The water judge shall, on 

the basis of the preliminary decree and on the basis of any 

hearing that may have been held, enter a final decree 
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affirming or modifying the preliminary decree. If no request 

for a hearing is filed within the time allowed, the 

preliminary decree automatically becomes final, and the 

water judge shall enter it as the final decree. 

(2) The terms of a compact negotiated and ratified 

under 85-2-702 must be included in the final decree without 

alteration unless an objection is sustained pursuant to 

85-2-233; provided that the court may not alter or amend any 

of the terms of a compact except with the prior written 

consent of the parties in accordance with applicable law. 

(3) The final decree shall must establish the existing 

rights and priorities within the water judge's jurisdiction 

of persons req~ired-by who have filed a claim in accordance 

with 85-2-221 te-£i¼e-a-e¼aim--for--an--exis~ift~--ri~h~, of 

persons required to file a declaration of existing rights in 

the Powder River basin pursuant to an order of the 

department or a district court issued under sections 8 and 9 

of Chapter 452, Laws of 1973, and of any federal agency or 

Indian tribe possessing water rights arising under federal 

law, required by 85-2-702 to file claims. 

(4) The final decree shall must establish, in a form 

determined ta be appropriate by the water judge, one or more 

tabulations or lists of all water rights and their relative 

priorities. 

(5) The final decree shall must state the findings of 
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fact, along with any conclusions of law, upon which the 

existing rights and priorities of each person, federal 

agency, and Indian tribe named in the decree are based. 

(6) For each person who is found to have an existing 

right arising under the laws of the state of Montana, the 

final decree ehai¼ ~ state: 

(a) the name and post-office address of the owner of 

the right; 

(b) the amount of water included in the right, 

follows: 

as 

(i) by flow rate for direct flow rights, such as 

irrigation rights; 

(ii) by volume for rights, such as stockpond and 

reservoir storage rights, and for rights that are not 

susceptible to measucement by flow rate; or 

(iii) by flow rate and volume for rights that a water 

judge determines require both volume and flow rate to 

adequately administer the right; 

(c) the date of priority of the right: 

(d) the purpose for which the water included in the 

right is used; 

(e) the place of use and a description of the land, if 

any, to which the right is appurtenant; 

( f) the source of the water included in the right; 

(g) the place and means of diversion: 

-24- SB 310 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0310/02 

(h) the inclusive dates during which the water is used 

each year; 

(i) any other information necessary to fully define the 

nature and extent of the right. 

(7) For each person, tribe, or federal agency 

possessing water rights arising under the laws of the United 

States, the final decree sha%% must state: 

(a) the name and mailing address of the holder of the 

right; 

(b) the source or sources of water included in the 

right; 

(c) the quantity of water included in the right; 

(d) the date of priority of the right; 

(e) the purpose for which the water included in the 

right is currently used, if at all; 

(f) the place of use and a description of the land, if 

any, to which the right is appurtenant; 

{g) the place and means of diversion, if any; and 

(h) any other information necessary to fully define the 

nature and extent of the right, including the terms of any 

compacts negotiated and ratified under 85-2-702, 

( 8) Clerical mistakes in a final decree may be 

corrected at any time on the initiative of the water judge 

or on the petition of any person who possesses a water 

right. The water judge shall order the notice of a 
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correction proceeding as he determines to be appropriate to 

advise all persons who may be affected by the correction. An 

order of the water judge making or denying a clerical 

correction is subject to appellate review." 

Section 8. section 85-2-237, MCA, is amended to read: 

"85-2-237. Reopening and review of decrees. (1) ~he 

After July 1, 1995, the water judges shall by order reopen 

and review, within the limits set forth by the procedures 

described in this section, all preliminary or final decrees~ 

~ that have been issued by-ehe-waeer-eo~res but have 

not been noticed throughout the water divisions; or 

(bl for basins for which claims have been filed under 

85-2-22lill. 

(2) (a) Each order must state that the water judge will 

reopen the decree or decrees and, upon a hearing, review the 

water court's determination of any claim in the decree or 

decrees if an objection to the claim has been filed for the 

purpose of protecting rights to the use of water from 

sources: 

(i) within the basin for which the decree was entered; 

or 

(ii) in other basins that are hydrologically connected 

to sources within the basin for which the decree was 

entered. 

(b) A person may not raise an objection to a matter in 
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a reopened decree if ft~ the person was a party to the matter 

when the matter was previously litigated and resolved as the 

result of the previous objection process, unless the 

objection is allowed for any of the following reasons: 

(i) mistake, inadvertence, surprise, 

neglect; 

or excusable 

Iii) newly discovered evidence that by due diligence 

could not have been discovered in time to move for a new 

trial under Rule 59(b), Montana Rules of Civil Procedure; 

(iii) fraud, misrepresentation, or other misconduct of 

an adverse party; 

(iv) the judgment is void; 

(v) any other reason justifying relief 

operation of the judgment. 

from the 

(c) The objection must be made in accordance with the 

procedure for filing objections under 85-2-233. 

(3) The water judges shall serve notice by mail of the 

entry of the order providing for the reopening and review of 

a decree or decrees to the department and to the persons 

entitled to receive service of notice under 85-2-232(1). 

14) Notice of the reopening and review of a preliminary 

or final decree must also be published at least once each 

week for 3 consecutive weeks in at least three newspapers of 

general circulation whieh that cover the water division or 

divisions in which the decreed basin is located. 
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(5) No objection may cause a reopening and review of a 

claim unless the objection is filed with the appropriate 

water court within 180 days after the issuance of the order 

under subsection I l J. This period of time may, for good 

cause shown, be extended by the water judge for up to two 

90-day periods if an application for extension is made 

within the original 180-day period or any extension of it. 

16) The water judge shall provide notice to the 

claimant of any timely objection to h¼s the claim and, after 

further reasonable notice to the claimant, the objector or 

objectors, and other interested persons, set the matter for 

hearing. The water judge may conduct individual or 

consolidated hearings, and any hearing must be conducted 

according to the Montana Rules of Civil Procedure. On an 

order of the water judge, a hearing may be conducted by a 

water master, who shall prepare a report of the hearing as 

provided in Rule 53(e), Montana Rules of Civil Procedure. 

17) The water judge shall, on the basis of any nearing 

held on the matter, take action as warranted from the 

evidence beEcre-h¼m, including dismissal of the objection or 

modification of the portion of the decree describing the 

contested claim. 

(8) An order or decree modifying a previously issued 

final decree as a result of procedures described in this 

section may be appealed in the same manner as provided for 
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an appeal taken from a final order of a district court. 

(9) An order or decree modifying a previously issued 

preliminary decree as a result of procedures described in 

this section may be appealed under 85-2-235 when the 

preliminary decree has been made a final decree. 11 

Section 9. Section 85-2-306, MCA, is amended to read: 

•es-2-306. (Teaporary) Exceptions to permit 

requireaents fee. (1) Ground water may be appropriated 

only by a person who has a possessory interest in the 

property where the water is to be put to beneficial use and 

exclusive property rights in the ground water development 

works or, if another person has rights in the ground water 

development works, the written consent of the person with 

those property rights. Outside the boundaries of a 

controlled ground water area, a permit is not required 

before appropriating ground water by means of a well or 

developed spring with a maximum appropriation of 35 gallons 

per minute or less, not to exceed 10 acre-feet per year, 

except that a combined appropriation from the same source 

from two or more wells or developed springs exceeding this 

limitation requires a permit. Within 60 days of completion 

of the well or developed spring and appropriation of the 

ground water for beneficial use, the appropriator shall file 

a notice of completion with the department on a form 

provided by the department at its offices and at the offices 
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of the county clerk and recorders and pay a filing fee. Upon 

receipt of the notice, the department shall review the 

notice and may, before issuing a certificate of water right, 

return a defective notice for correction or completion, 

together with the reasons for returning it. A notice does 

not lose priority of filing because of defects if the notice 

is corrected, completed, and refiled with the department 

within 30 days or within a further time as the department 

may allow, not to exceed 6 months. If a notice is not 

corrected and completed within the time allowed, the 

priority date of appropriatiori eha¼¼--be is the date of 

refiling a correct and complete notice with the department. 

A certificate of water right may not be issued until a 

correct and complete notice has been filed with the 

department. The original of the certificate sha¼¼ must be 

sent to the appropriator. The department shall keep a copy 

of the certificate in its office in Helena. The date of 

filing of the notice of completion is the date of priority 

of the right. 

( 2) An appropriator of ground water by means of a well 

or developed spring first put to beneficial use between 

January 1, 1962, and July 1, 1973, who did not file a notice 

of completion, as required by laws in force prior to April 

14, 1981, with the county clerk and recorder shall file a 

notice of completion, as provided in subsection (1) of-th½e 
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seet¼on, with the department to perfect the water right. The 

filing of a claim of--existing--we~er--~¼g~~ pursuant to 

85-2-221 is sufficient notice of completion under this 

subsection. The priority date of the appropriation eha¼¼--be 

is the date of the filing of a notice as provided in 

subsection (1) of this section or the date of the filing of 

the claim of existing water right. An appropriation under 

this subsection is an existing right, and a permit is not 

required; however, the department shall acknowledge the 

receipt of a correct and complete filing of a notice of 

completion, except that for an appropriation of 35 gallons 

per minute or less, not to exceed 10 acre-feet per year, the 

department shall issue a certificate of water right. If a 

certificate is issued under this section, a certifjcate need 

not be issued under the adjudication proceedings provided 

for in 85-2-236. 

(3) A permit is not required before constructing an 

impoundment or pit and appropriating water for use by 

livestock if the maximum capacity of the impoundment or pit 

is less than 15 acre-feet and the appropriation is less than 

30 acre-feet per year and is from a source other than a 

perennial flowing stream and the impoundment or pit is to be 

constructed on and will be accessible to a parcel of land 

that is owned or under the control of the applicant and that 

is 40 acres or larger. As used in this subsection, a 
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perennial flowing stream means a stream whieh that 

historically has flowed continuously a~ during all seasons 

of the year, during dry as well as wet years. However, 

within 60 days after constructing the impoundment or pit, 

the appropriator shall apply for a permit as prescribed by 

this part. Upon receipt of a correct and complete 

application for a stockwater provisional permit, the 

department shall then automatically issue a provisional 

permit. If the department determines after a hearing that 

the rights of other appropriators have been or will be 

adversely affected, it may revoke the permit or require the 

permittee to modify the impoundment or pit and may then make 

the permit subject to such terms, conditions, restrictions, 

or limitations it considers necessary to protect the rights 

of other appropriators. 

( 4) A person may also appropriate water without 

applying for or prior to receiving a permit under rules 

adopted by the board under 85-2-113. 

(5) In addition to the filing fee prescribed by the 

board by rule pursuant to 85-2-113, a person filing a notice 

under subsection (1) shall pay a $10 fee, and the department 

shall deposit $10 of each filing fee collected pursuant to 

subsection ( 1) in the gro1-1nd water assessment account, 

established in 85-2-905, within the state special revenue 

fund. (Terminates July 1, 1993--sec. 22, Ch. 769, L. 1991.) 
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B5-2-306. (Effective July 1, 1993) E>:ceptions to permit 

requirements. (1) Ground water may be appropriated only by a 

person who has a possessory interest in the property where 

the water is to be put to beneficial use and exclusive 

property rights in the ground water development works or, if 

another person has rights in the ground water development 

works, the written consent of the person with those property 

rights. Outside the boundaries of a controlled ground water 

area, a permit is not required before appropriating ground 

water by means of a well or developed spring with a maximum 

appropriation of 35 gallons per minute or less, not to 

exceed 10 acre-feet per year, except that a combined 

appropriation from the same source from two or more wells or 

developed springs exceeding this limitation requires a 

permit. Within 60 days of completion of the well or 

developed spring and appropriation of the ground water for 

beneficial use, the appropriator shall file a notice of 

completion with the department on a form provided by the 

department at its offices and at the offices of the county 

clerk and recorders. Upon receipt of the notice, the 

department shall review the notice and may, before issuing a 

certificate of water right, return a defective notice for 

correction or completion, together with the reasons for 

returning it. A notice does not lose priority of filing 

because of defects if the notice is corrected, completed, 
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and refiled with the department within 30 days or within a 

further time as the department may allow, not to exceed 6 

months. If a notice is not corrected and completed within 

the time allowed, the priority date of appropriation sha¼¼ 

be is the date of refiling a correct and complete notice 

with the department. A certificate of water right may not be 

issued until a correct and complete notice has been filed 

with the department. The original of the certificate sha¼¼ 

~ be sent to the appropriator. The department shall keep 

a copy of the certificate in its office in Helena. The date 

of filing of the notice of completion is the date of 

priority of the right. 

(2) An appropriator of ground water by means of a well 

or developed spring first put to beneficial use between 

January 1, 1962, and July 1, 1973, who did not file a notice 

of completion, as required by laws in force prior to April 

14, 1981, with the county clerk and recorder shall file a 

notice of completion, as provided in subsection (1) e£--thie 

9eet½o~, with the department to perfect the water right. The 

filing of a claim er--existiflg--wete~--r¼ght pursuant to 

85-2-221 is sufficient notice of completion under this 

subsection. The priority date of the appropriation s~a¼¼-b@ 

is the date of the filing of a notice as provided in 

subsection (l) of this section or the date of the filing of 

the claim of existing water right. An appropriation under 
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this subsection is an existing right, and a permit is not 

required; however, the department shall acknowledge the 

receipt of a correct and complete filing of a notice of 

completion, except that for an appropriation of 35 gallons 

per minute or less, not to exceed 10 acre-feet per year, the 

department shall issue a certificate of water right. If a 

certificate is issued under this section, a certificate need 

not be issued under the adjudication proceedings provided 

foe in 85-2-236. 

(3) A permit is not required before constructing an 

impoundment or pit and appropriating water for use by 

livestock if the maximum capacity of the impoundment or pit 

is less than 15 acre-feet and the appropriation is less than 

30 acre-feet per year and is from a source other than a 

perennial flowing stream and the impoundment or pit is to be 

constcucted on and will be accessible to a paccel of land 

that is owned or under the control of the applicant and that 

is 40 acres or larger. As used in this subsection, a 

perennial flowing stream means a stream wh~eh that 

20 historically has flowed continuously at du<ing all seasons 

21 of the year, during dry as well as wet years. However, 

22 within 60 days after const<ucting the impoundment O< pit, 

23 the appropciato< shall apply for a pecmit as presccibed by 

24 

25 

this pact. Upon <eceipt of a correct and complete 

application foe a stockwater provisional permit, the 
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department s~all then automatically issue a provisional 

permita If the department determines after a hearing that 

the rights of other appropriators have been or will be 

adversely affected, it may revoke the permit or require the 

permittee to modify the impoundment or pit and may then make 

the permit subject to such terms, conditions, restrictions, 

or limitations it considers necessary to protect the rights 

of other appropriatorsa 

(4) A pecson may also appcopciate water without 

applying for or prior to receiving a permit under rules 

adopted by the boacd under 85-2-113." 

NEW SECTION. Section 10. Nonseverability. It is the 

intent of the legislature that each pact of [this act] is 

essentially dependent upon every other part, and if one part 

is held unconstitutional or invalid, all other parts are 

invalid. 

NEW SECTION. Section 11. Effective date. [This act] is 

effective July 1, 1993. 

-End-
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SENATE BILL NO. 310 

INTRODUCED BY REA, KOEBNKE, SPRING, BECK, BURNETT, LYNCH, 

KASTEN, TVEIT, NATHE, BERTEL, DEVLIN, CRIPPEN, HIBBARD, 

WALLIN, M. HANSON, SWIFT, BACBINI, QUILICI, RYE, 

GROSFIELD, MESAROS, VANVALKENBURG, HAGER, LARSON, 

SWYSGOOO, DEBRUYCKER, GRINDE, STOVALL, ZOOK, CLARK, 

TASH, BRUSKI-MAUS, VOGEL, WEEDING, KNOX 

A BILL FOR AN ACT ENTITLED: "AN ACT PR8Y¼Mll6--P8R--~HB 

AeeBnANeB---eP--S¥A~BMBlft'S-eP-el,A¼M-'!8-1!11¼9~¼N6-WMBR-RfllH~9 

Pi&B&--AP'l'BR--S--PTMTT--APR¼b--397--¼98iT---BS~ABll¼9H¼ll6---A 

RBB8'f'PAB&B-PRBS6MPt'i-8N--eP-ABAN8811MBN'f-P8R-S6eB-WA¥BR-RfllB¥ST 

PR8Yi9¼116---P8R---WB---BS¥AB&i9BNBN'l--eP--A--PReeBBIIIUI--P8R 

AB<Jll9feAHll6--'ftl8SB--R¼6~9T--PREWIMN6---A---BBAB&¼NB---P8R 

AeeBP¥ANe!l----eP---S¥A¥BMBlft'9--SP--e&A¼MT--AMBNMll6--S&e'f'¼&NS 

BS-i-ii¼7-8S-i-ii67-AN&--9S-i-i3¼7--Ml!AT--AN8--PRSY¼Mll6--AN 

¼MMBBIA~B--BPPBe~iYB--BA¥B--ANB--A-RB¥118Ae'P¼VB-APPbieAB¼&¼~Y 

BA~BT PROVIDING FOR THE REMISSION OF CLAIMS TO EXIS'l'ING 

RIGHTS 'r<) THE USE OF WATER FORFEITED PU!l_SUANT TO___J;_ECTION 

85-~-226, MCA; PROVIDING FOR THE FILING OF CL.l!>~Jlli IN TBE 

GENERAL WATER RIGHTS ADJUDICATION; PROVIDING FOR STATEWIDE 

NOTICE OF THE RIGHT TO FILE CLAIMS; PROVIDING FOR A DEADLINE 

FOR THE ACCEPTANCE or CLAIMS IN REMISSION; PROVIDING FOR 

CONDITIONS UPON THE ADJUDICATION or SUCH CLAIMS; AMENDING 

SECTION~ 85-2-102, 85-2-211, 85-2-213, 85-2-221. 85-2-225, 
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85-2-226, 85-2-234, 85-£"237, AND 85-2-306, MCA; AND 

PRj)VIDING ~ EFFECTIVE DATE." 

WBBRBAS7--Art¼e¼e--¼K7--seet¼eft--37---0£---the---Mentana 

eonst¼tat¼on-pre,,ides-that-a¼¼-e•¼st¼ng-r¼ghts-to-the-ase-0£ 

any---waters--£or--■fty--ase£a¼--or--bene£¼e¼a¼--parpose--are 

reeogn¼sed-and-eanEiraed;-and 

WBBRBASy--Art¼e¼e--¼Ky--seet¼on--37---0£---the---Mentana 

eoftstitat¼on-pre,,¼des-that-the-&eg¼s¼atare-sha¼¼-pro•¼de-£or 

the--adainiatrat¼Oft7-eontro¼y-aftd-rega¼at¼on-of-water-r¼ghts 

Sftd-sha¼¼-estab¼¼sh-a-system-of-eentra¼¼sed-reeordsT-■ftd 

WBBRBASy-Art¼e¼e-lK--of--the--Montana--eonat¼tttt¼en--was 

adopted-te--proteet-Mentana-water-r¼ghts-fre■-e¼a¼ms-by-water 

aaera-¼n-dewna~r•--•~atea;-and 

WBBRBASy--¼n--erder-to-proteet-Mentana-water-r¼ghts-frem 

dewftstreaa-e¼a¼■sy-the--Montana--&eg¼s¼atttre--eatab¼¼shed--a 

proeedare--for--the-genera¼-ad;ad¼eat¼on-of-vater-r¼ghts-aftd 

pro•ided-¼n-seet¼en-BS-i-ii67-Ml!A7-that-the-fa¼¼nre-te--£¼¼e 

a-e¼a¼m-te-an-e•¼st¼ft9-r¼9ht-¼n-respenae-te-a-9enera¼-notiee 

0£---ad;ad¼eat¼on---aftd--¼n--aeeerdanee---vith--the--dead¼¼ne 

eatab¼¼shed-ander-aeet¼en-BS-i-ii¼y-MeA7-veaid--eatab¼¼ah--a 

eoneia■¼•e-prestt■pt¼on-0£-abanden■ent-of-that-r¼ghtT-and 

WBBRBASy---seet¼on---BS-2-ii67 ---MeA7---was--eftaeted--te 

fae¼¼itate--the--prempt--f¼i¼ftg---of---e¼a¼ms---and---apeedy 

ad;ad¼ea~ion-on-the-■erits-of-eaeh-ease~-and 
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WHBRIIAS7--the-genera¼-ad;udieation-is-sti¼¼-peftd¼ng7-and 

throagh-the-eoarse-of-the-ad;ad¼eat¼on7-it-has-eo■e--to--the 

attention--of-the-beg¼s¼atare-that-the-pro•is¼ens-of-seet¼on 

85-i-ii67-NeA7-may-resa¼t-in-the--¼oss--oE--otherwise--•a¼¼d 

Montana-water-rights7-and 

WHBRIIAS7--the--beg¼s¼atare--determines--that-the-sammary 

abandonaent--of--water--rights--does--not--afford---adeqaate 

proteetion--to--Montana--water--rights--as--intended--by-the 

Montana-eonstitation-and-by-the-Montana-begia¼atare--and--ia 

ineonaiatent----with----¼ong-estab¼ished----prineip¼es----of 

abandenment~-and 

WHBllllAS7--it--ia--the-intent-of-the-begia¼atare-that-the 

ad;adieation-proeeaa-■ast-proyide-for--the--adjadieation--of 

a¼¼-Montana-water-rights-in-exiatenee-on-da¼y-¼7 -¼9~37-and 

WHBRIIAS7 --beeaaae--the--genera¼--ad;adieation--of--water 

righta--is-not-e-p¼eted-and-wi¼¼-be-ongoing-for-at-¼east-i& 

yeara7--the--be9ia¼atare--finda--that--the---aeeeptanee---of 

add¼t¼ona¼--State■enta--of--e¼a¼m--w¼¼¼-not-anda¼y-de¼ay-the 

ad;ttdieation~-aftd 

WIIBRBA87 --the--begis¼atare---determines---that---aeetion 

85-i-ii67--MeA7--¼mposes-a-harsh-and-anneeesaary-pena¼ty-for 

fai¼are-to-Ei¼e-a-Statement-of-e¼aim-by-Apri¼-38 7 -¼98i7--and 

that--the--pena¼ty--is-not-eonaiatent-with-the-intent-of-the 

Montana-eonstitation-and--0E--the--begis¼atare--and--shoa¼d7 

therefore7---be---ad;aated---in--a-..... nner--that--wi¼¼--more 
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appropriate¼y--ba¼anee--the--intereats--at--atake---in---the 

ad;adieation--and--enab¼e--the-water-eoart-to-ad;adieate-a¼¼ 

existing-water-rightBT 

'PHBRBP8RB7-the-begis¼atare-Einda-that-it-is--appropriate 

to--make--the--Eo¼¼ow¼ng--amendments--to--seetioftfJ-85-i-ii¼T 

85-i-ii67-and-85-i-i3¼7-MllAT-in-order--to--proYide--for--the 

aeeeptanee--of--sdditiona¼--Statements--oE-e¼aim-to-existing 

water-rights-ander-the-eonditions-set-Eorth-be¼owT 

S~A~BMBN'P-8P-¼N~Bll'P 

A-state■ent-oE-intent-is--ine¼aded--with--this--bi¼¼--to 

proYide--eomment--to-~he-Montana-sapreme-eoart-regarding-the 

adoption-oE-ra¼ea-of-proeedare-by-the-eoartT-ne--intent--of 

thia--¼egia¼ation--is--to-ba¼anee-the-intereata-of-the-state 

and-of-those-ho¼ding-Montana-water-rights-by-estab¼¼shing--a 

rebttttab¼e7---rather---than--a--eene¼ttSi¥e7--preamnptien--er 

abandonment-Eor-statements-of-e¼a¼m-E¼¼ed--after--Apri¼--387 

¼98i7--and--by--a¼¼owing--the--ad;adieation-of-those-e¼aimsT 

aeeaaae-the-ad;adieation-is-within-the-;arisdietion--oE--the 

;adieia¼--braneh7--the-¼eg¼a¼atare-be¼ie¥es-that-the-Montana 

sttpreme-eoart-shoa¼d-adopt-ra¼es-oE-proeedare-go¥erning--the 

ad;adieation---of---theae---water--rightaT--~he--¼egia¼atare 

reeogn¼se■-that-var¼eas--baa¼na--with¼n--the--state--are--in 

d¼Eferent---atagea---in---the---ad;adieation--and--that--the 

¼egis¼atare-has-pro¥ided--a--meehaniam--Eor--reopening--both 
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pre¼*■*ftary--and--f*ft4¼--deereeeT--¼t--*•--the-intent-o£-the 

¼egie¼atare7-there£orey--that--proeedaree--ae--de•e¼oped--to 

ai¼ow-for-the-ad;adieat*on-of-iate-e¼aiae-eabm*tted-prior-to 

the--e¼esnre-0£-eourt-reeords-preeeding-the-date-of-issttanee 

of-the-pre¼im*nary-deeree-or-in--thoee--&ae*ns--in--whieh--a 

pre¼iminary--deeree--hae-not-yet-been-renderedT-¼n-baeins-in 

whieh-a-pre¼iminary-deeree-or-fina¼-deeree-has-been--ieeaedy 

the--¼egie¼atare--inteftda--that--the--iate-fi¼ed--e¼aime--be 

ad;adieated--when--the-deeree-ie-reopened-in-aeeordanee-with 

B5-i-i3iT--¼n--both--eaaesy--the--¼ate--eiaimant--shoa¼d--&e 

reqaired-to-£i¼e-a-r~aest-£or-hearing-on-the-¼ate-e¼aimsT 

With-reapeet-to-notieey--the--¼egieiatare--intende--that 

not*ee--be--pro•ided-to-water-aaers-that-¼ate-e¼aime-wi¼¼-be 

aeeepted7---eaa;eet---to---a---rebattabie---preeamption---0£ 

abandonment7 -and-that-oa;eetiona-to-the-presamption--or--the 

e¼aim--may--be--fi¼edT-Whene•er-poaeib¼ey-the-notiee-•aet-&e 

pro•ided---in---eoart-genereted---doeaments----0£----genere¼ 

e*rea¼etiony--saeh--as--the--temporary--preiiminary--deereey 

not*ee--0£--ob;eet*ony--pre¼iminary--decreey-~and--order--0£ 

reopeningT--When--thia--is--not--poaaib¼e7--the-eoart-shoa¼d 

dev¼se-an-a¼ternat¼ve-method-£or-noti£y¼ng-water--a9ers--who 

may--ae--affeeted--by--the-iate-eia*■T-tn-inetances-in-whieh 

spee*ai--notiee--ia--r~airedy--the--e¼aimant--r~aeet*ng--a 

hearing-on-the-¼ate-cleim-shon¼d-reimbttrse-the--water--eourt 

for--the--costs-aaaociated-with-pro•id*ng-the-not*eeT-¼n-aii 
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eases7-the-water-eonrt-may-assese-a-£ee-£or-the-~i¼ing-e!--a 

reqaest--for-hearing-on-¼ate-c¼aimsT-~hia-fee-may-not-exeeed 

$388-per-reqaesty-and-a-e¼a¼mant-shoaid--sabmit--a--separate 

re~nest-£er-each-bas¼n-¼n-whieh-¼ate-e¼aims-are-£i¼ed• 

WHEREAS, ARTICLE IX, SECTION 3, OF THE MONTANA 

CONSTITUTION PROVIDES THAT ALL EXISTING RIGHTS TO THE USE OF 

ANY WATERS FOR ANY USEFUL OR BENEFICIAL PURPOSE ARE 

RECOGNIZED AND CONFIRME...Q.; AND 

WHEREASL ARTICLE IX.r SECTION 3,_ OF THE MONTANA 

CONSTITUTIO~ R~UIRES THE LEGISLATURE TO PROVIDE FOR THE 

ADMINISTRA':r!ON, CONTROI:,_._ AND REGULATION OF WATER RIGHTS AND 

TO ESTABLISH A SYSTEM OF CENTRALIZED RECORDS FOR SUCH 

RIGHTS; AND 

WHEREAS, THE ~EGISLATURE ESTABL~SHED A PROCfil)URE FOR THE 

GENERAL ADJUDICATION OF EXISTING RIGHTS TO THE USE OF WATER 

AND PROVIDED IN SECTION 85-2-226, MCA, THAT THE FAILURE TO 

FILE A CLAIM OF EXISTING RIGHT ON OR BEFORE THE DEADLINE 

ESTABLISHED UNDER SECTION 85-2-221, MCAr WOULD ESTABLISH A 

CONCLUSIVE ABANDONMENT OF THE RIGHT; AND 

WHEREAS, THE MONTANA SUPREME COURT, IN IN THE MATTER OF 

THE ADJUDICATION OF THE WATER RIGHTS WITHIN THE YELLOWSTONE 

RIVER, 253 MONT. 167, 832 P,2D 1210 (1992), HAS DETERMINED 

THAT THE FAILURE TO FILE A STATEMENT OF CLAIM TO AN EXISTING 

RIGHT TO THE USE OF WATER ON OR BEFORE APRIL 30, 1982, 

RESULTED IN THE FORFEITURE OF THAT RIGHTi AND 
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WHEREAS, IT HAS COME TO THE ATTENTION OF THE LEGISLATURE 

THAT THE FORFEITURE OF WATER RIGHTS FOR FAILURE TO TIMELY 

FILE A CLAIM HAS IN SOME INSTANCES CAUSED HARDSHIP, AND THE 

LEGISLATURE ACCORDINGLY DESIRES TO PROVIDE WATER RIGHTS 

CLAIMANTS WITH ONE MORE OPPORTUNITY TO ASSERT A WATER RIGHTS 

.CLAIM IN THE GENERAL ADJUDICATION; AND 

WHEREAS, IN SO DOING, THE LEGISLATURE RECOGNIZES THAT 

THE ADJUDICATION PROCESS WILL NOT BE COMPLETED FOR MANY 

YEARS BUT THAT A SUBSTANTIAL AMOUNT OF PROGRESS HAS ALREADY 

OCCURRED IN THE ADJUDICATION, SPECIFICALLY IN THE AREA OF 

WATER RIGHTS COMPACTS WITH INDIAN TRIBES AND THE FEDERAL 

GOVERNMENT AND IN DECREES AND STIPULATIONS INVOLVING 

INDIVIDUAL CLAIMANTS, AND THUS THE LEGISLATURE BELIEVES THAT 

IT IS NECESSARY TO ENSURE THAT PARTIES WHO FILED CLAIMS ON 

OR BEFORE APRIL 30, 1982, AND HOLDERS OF FEDERAL RESERVED 

WATER RIGHTS ARE NOT ADVERSELY AFFECTED BY THE INCLUSION OF 

NEW PARTIES IN THE ADJUDICATION BY SUBJECTING THE RIGHT TO 

FILE THOSE CLAIMS IN REMISSION TO CERTAIN TERMS AND 

CONDITIONS; AND 

WHEREAS, THE LEGISLATURE WISHES TO PROVIDE PROTECTION 

FOR TIMELY FILED CLAIMANTS FROM INCURRING ADDITIONAL COSTS 

OR FROM BEING ADVERSELY AFFECTED BY JUSTIFIABLE RELIANCE ON 

THE PRESUMPTION OF ABANDONMENT; AND 

WHEREAS, THE LEGISLATURE WISHES TO PROVIDE A CONCLUSIVE 

ADJUDICATION OF EXISTING WATER RIGHTS; AND 
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WHEREAS, THE LEGISLATURE RECOGNIZES THAT ACCORDING A 

PRIVILEGE TO FILE ADDITIONAL STATEMENTS OF CLAIM PRESENTS A 

POTENTIAL FOR ABUSE BY THOSE WHO MAY ATTEMPT TO REFILE 

PREVIOUSLY ADJUDICATED CLAIMS, AND THE LEGISLATURE THUS 

BELIEVES THAT THE COURTS SHOULD DEAL HARSHLY WITH ANY ABUSES 

BY SUCH MEASURES AS, WITHOUT LIMITATION, THE IMPOSITION OF 

SANCTIONS UNDER RULE 11, MONTANA RULES OF CIVIL PROCEDURE; 

AND 

WHEREAS, THE LEGISLATURE DETERMINES THAT THE DEADLINE 

FOR FILING WATER RIGHT CLAIMS AS PROVIDED IN THIS BILL 

APPROPRIATELY BALANCES THE INTERESTS AT STAKE IN THE 

ADJUDICATION, 

THEREFORE, THE LEGISLATURE FINDS IT IS APPROPRIATE TO 

MAKE THE FOLLOWING AMENDMENTS TO SECTIONS 85-2-102, 

85-2-211, 85-2-213, 85-2-221, 85-2-225, 85-2-226, 85-2-234, 

85-2-237, AND 85-2-306, MCA, IN ORDER TO PROVIDE FOR THE 

ACCEPTANCE OF ADDITIONAL STATEMENTS OF CLAIM TO EXISTING 

WATER RIGHTS UNDER THE CONDITIONS SET FORTH IN THIS BILL, 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

(Refer to Introduced Bill) 

Strike everything after the enacting clause and insert: 

Section 1. Section 85-2-102, MCA, is amended to read: 

"85-2-102. (Teaporary) Definitions. Unless the context 

requires otherwise, in this chapter the following 
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definitions apply: 

(l) "Appropriate• means to: 

(a) divert, impound, or withdraw (including by stock 

for stock water) a quantity of water; 

(b) in the case of a public agency, to reserve water in 

accordance with 85-2-316; or 

(c) in the case of the department of fish, wildlife, 

and parks, to lease water in accordance with 85-2-436. 

(2) "Beneficial use", unless otherwise provided, means: 

(a) a use of water for the benefit of the appropriator, 

other persons, or the public, including but not limited to 

agricultural (including stock water), domestic, fish and 

wildlife, industrial, irrigation, mining, municipal, power, 

and recreational uses; 

(b) a use of water appropriated by the department for 

the state water leasing program under 85-2-141 and of water 

leased under a valid lease issued by the department under 

85-2-141; and 

(c) a use of water by the department of fish, wildlife, 

and parks pursuant to a lease authorized under 85-2-436. 

(3) "Board" means the board of natural resources and 

conservation provided for in 2-15-3302. 

(4) "Certificate• means a certificate of water right 

issued by the department, 

(5) "Change in appropriation right" means a change in 
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the place of diversion, the place of use, the purpose of 

use, or the place of storage. 

(6) "Commission" means the fish, wildlife, and parks 

commission provided for in 2-15-3402. 

( 7 I "Declaration" means the declaration of an existing 

right filed with the department under section 8, Chapter 

452, Laws of 1973. 

(8) "Department• means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

(9) "Existing right" means a right to the use of water 

which would be protected under the law as it existed prior 

to July l, 1973. 

(10) "Ground water• means any water that is beneath the 

ground surface. 

(11) "Permit" means the permit to appropriate issued by 

the department under 85-2-301 through 85-2-303 and 85-2-306 

through 85-2-314. 

(12) "Person" means an individual, association, 

partnership, corporation, state agency, political 

subdivision, the United States or any agency thereof, or any 

other entity, For purposes of 85-2-221(3), person includes 

predecessors in interest. 

(13) "Political subdivision" means any county, 

incorporated city or town, public corporation, O[ district 
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created pursuant to state law or other public body of the 

state empowered to appropriate water but not a private 

corporation, association, or group. 

(14) •salvage• means to make water available for 

beneficial use from an existing valid appropriation through 

application of water-saving methods. 

(15) "Waste" means the unreasonable loss of 

through the design or negligent 

appropriation or water distribution 

operation 

facility or 

application of water to anything but a beneficial use. 

water 

of an 

the 

(16) •water" means all water of the state, surface and 

subsurface, regardless of its character or manner of 

occurrence, including but not limited to geothermal water, 

diffuse surface water, and sewage effluent. 

(17) "Watercourse" means any naturally occurring stream 

or river from which water is diverted for beneficial uses. 

It does not include ditches, culverts, or other manmade 

waterways. 

(18) "Water division• means a drainage basin as defined 

in 3-7-102. 

(19) "Water judge• means a judge as provided for in 

Title 3, chapter 7. 

(20) "Water master• means a master as provided for in 

Title 3, chapter 7. 

(21) "Well" means any artificial opening or excavation 
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in the ground, however made, by which ground water is sought 

or can be obtained or through which it flows under natural 

pressures or is artificially withdrawn. (Terminates June 30, 

1999--sec. 4, Ch. 740, L. 1991.) 

85-2-102. (Effective July 1, 1999) Definitions. Unless 

the contezt requires otherwise, in this chapter the 

following definitions apply: 

(1) •Appropriate" means to divert, impound, or withdraw 

(including by stock for stock water) a quantity of water or, 

in the case of a public agency, to reserve water in 

accordance with 85-2-316. 

(2) "Beneficial use", unless otherwise provided, means: 

(a) a use of water for the benefit of the appropriator, 

other persona, or the public, including but not limited to 

agricultural (including stock water), domestic, fish and 

wildlife, industr.ial, irrigation, mining, municipal, power, 

and recreational uses; and 

(b) a uae of water appropriated by the department for 

the state water leasing program under 85-2-141 and of water 

leased under a valid lease issued by the department under 

85-2-141. 

(3) "Board" means the board of natural resources and 

conservation provided for in 2-15-3302. 

(4) •certificate" means a certificate of water right 

issued by the department. 
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(5) •change in appropriation right" means a change in 

the place of diversion, the place of use, the purpose of 

use, or the place of storage. 

(6) "Declaration" means the declaration of an existing 

right filed with the department under section 8, Chapter 

452, Laws of 1973. 

(7) "Department• means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

(8) •Existing right" means a right to the use of water 

which would be protected under the law as it existed prior 

to July 1, 1973. 

(9) "Ground water• means any water that is beneath the 

ground surface. 

(10) "Permit" means the permit to appropriate issued by 

the department under 85-2-301 through 85-2-303 and 85-2-306 

through 85-2-314. 

( 11) "Person" means an individual, 

partnership, corporation, state agency, 

association, 

political 

subdivision, the United States or any agency thereof, or any 

other entity. For purposes of 85-2-221(3), person includes 

predecess9rs in interest. 

(12) "Political subdivision" means 

incorporated city or town, public corporation, 

any 

or 

county, 

district 

created pursuant to state law or other public body of the 
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( 13) "Salvage• means to make 
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but not a private 

water available for 

beneficial use from an existing valid appropriation 

application of water-saving methods. 

through 

(14) "Waste" means the unreasonable loss of water 

through the 

appropriation 

design 

or 

or 

water 

negligent operation of an 

distribution facility or the 

application of water to anything but a beneficial use. 

(15) "Water• aeans all water of the state, surface and 

subsurface, regardless of its character or manner of 

occurrence, including but not limited to geothermal water, 

diffuse surface water, and sewage effluent, 

(16) "Watercourse" means any naturally occurring stream 

or river from which water is diverted for beneficial uses. 

It does not include ditches, culverts, or other manmade 

waterways. 

(17) "Water division• means a drainage basin as defined 

in 3-7-102. 

(18) "Water judge• means a judge as provided for in 

Title 3, chapter 7. 

(19) "Water master" means a master as provided for in 

Title 3, chapter 7. 

(20) •well" means any artificial opening or excavation 

in the ground, however made, by which ground water is sought 
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or can be obtained or through which it flows under natural 

pressures or is artificially withdrawn." 

Section 2. Section 85-2-211, MCA, is amended to read: 

•95-2-211. Petition by attorney general. Within 20 days 

after May 11, 1979, the state of Montana upon relation of 

the attorney general shall petition the Montana supreme 

court to require all persons claiming a right within a water 

division to file a claim of the right as provided in 

85-2-22lfil.• 

Section 3. Section 85-2-213, MCA, is amended to read: 

•a5-2-213. Notice of order -- additional filing period. 

ill To assure that all persons who may claim an existing 

water right are notified of the requirement to file a claim 

of that right, the Montana supreme court shall 

of the order as follows: 

give notice 

t¼t.l.!l It shall cause the order, printed in not less 

than 10-point type, to be placed in a prominent and 

conspicuous place in all daily newspapers of the state and 

in at least one newspaper published in each county of the 

state within 30 days after the Montana supreme court order 

as provided in 85-2-212 and in April of 1980, 1981, 1982, 

and 1983. 

titfil It shall cause the order, in writing, to be 

placed in .a prominent and conspicuous location in each 

county courthouse in the state within 30 days after the 
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Montana supreme court order as provided in 85-2-212. 

t3ti£1. It shall provide a sufficient number of copies 

of the order to the county treasurers before October 15, 

1979, 1980,· 1981, and 1982, and the county treasurers shall 

enclose a copy of the order with each statement of 

taxes mailed in 1979, 1980, 1981, and 1982. 

property 

In the 

·implementation of this subsection, the department shall 

provide reimbursement to each county treasurer for the 

reasonable additional costs 

arising from the inclusion 

incurred by the treasurer 

of the order required by this 

section. The department shall be reimbursed for such coats 

from the water right adjudication account created by 

85-2-241, 

t4till It shall provide copies of the order, in 

writing, to the press services with offices located in 

Helena within 30 days after the Montana supreme court order 

as provided in 85-2-212, and in April of 1980, 1981, 1982, 

and 1983. 

t5tltl It shall, under authority granted to the states 

by 43 u.s.c. 666, provide for service of the petition and 

order upon the United States attorney general or his 

designated representative. 

t6till It may also in its discretion give notice of the 

order in any other manner that will carry out the purposes 

of this section. 
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t~t.l!il It may also in its discretion order that the 

department or the water judge assist the Montana supreme 

court in the carrying out of this section. 

(2) (a) To assure that all persons who failed to file a 

claim of existing right under 85-2-221(1) are provided 

notice of the opportunity to file a claim on or before July 

h ¼995 1996, as provided in 85-2-221(3), the department 

shall provide notice as follows: 

(i) It shall, in October 1993, April and October 1994, 

and April AND OCTOBER 1995, AND APRIL 1996, cause a notice 

of the right to file a claim in accordance with 85-2-221(3) 

to be published in all daily newspapers in the state and in 

at least one newspaper in each county in the state. 

(ii) It shall, in October 1993, April and October 1994, 

and April AND OCTOBER 1995, AND APRIL 1996, provide copies 

of the notice, in writing, to the press services with 

offices located in Helena. 

(iii) It shall, by October 1993, provide copies of the 

notice to the United States attorney general and to all 

Indian tribes in Montana. 

(iv) It shall cause copies of the notice to be posted in 

a conspicuous location in each county courthouse and 

department field office in the state. 

(v) It may also, in its discretion, provide notice in 

any other manner that will effectuate the purposes of 
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85-2-221(3). 

(b) The water court shall include notice of 85-2-221(3) 

in all notices, decrees, or orders issued pursuant to 

85-2-231 or 85-2-232 after [the effective date of this act] 

until July l, ~ 1996. 

(3) Notice given in accordance with subsection (2) must 

at a minimum indicate that any person who failed to file a 

claim of existing right before April 30, 1982 1 may file such 

claim by physically filing it with the department on or 

before July l, ¼995 1996, or sending it by United States 

mail, postmarked on or before July l, ¼995 1996. 

Additionally, the notice must indicate that a failure to 

file or mail the claim results in the forfeiture for all 

time of any existing rights to the use of water that are not 

claimed in accordance with the 12,rovisions of 85-2-221." 

Section 4. Section 85-2-221, MCA, is amended to read: 

•55-2-221. Filing of clai■ of existing water right. (1) 

A person claiming an existing right, unless exempted under 

85-2-222 or unless an earlier filing date is ordered as 

provided in 85-2-212, shall file with the department no 

later than June 30, 1983, a statement of claim for each 

water right asserted on a form provided by the department. 

(2) The department shall file a copy of each statement 

of claim with the clerk of the district court for the 

judicial district in which the diversion is made or, if 
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there is a claimed right with no diversion, the department 

shall file a copy of the statement of claim with the clerk 

of the district court of the judicial district in which the 

use occurs. 

(3) Subject to certain terms and conditions, the 

legislature intends to provide for the remission of the 

forfeiture of existing rights to the use of water caused by 

the failure to comply with subsection (1). Accordingly, a 

person who failed to file a claim of an existing water right 

on or before April 30, 1982 1 may file with the department a 

claim of an existing water right on or before July 1, ¼995 

1996, on forms provided by the department. This section is 

not intended to prevent a person who may have filed a claim 

of an existing water right on or before April 30, 1982, from 

filing an additional claim under this section if and to the 

extent that the additional right claimed is not the same as 

the right that was the subject of a previous claim. Claims 

must be physically submitted to the department or sent by 

United States mai1 1 postmarked on or before the deadline set 

forth in this subsection, in order to be considered timely. 

Within 30 days of receipt, the department shall file copies 

of timely filed claims with the appropriate clerk of court 

as provided in subsection (2), and those claims are then 

subject to adjudication by the district courts as any other 

claim of existing right. The claimant is then subject to all 
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rights and obligations of any other party, except that: 

(a) any claimant who has filed a claim after April 30, 

1982, but on or before July 1 1 ¼995 1996, must have the 

claim incorporated into the adjudication, subject to all 

prior proceedings, and does not, except as otherwise 

provided in 85-2-237, have the right to reopen decrees 

previously entered or to object to matters previously 

determined on the merits by the water court after objection; 

and 

(b) any claimant who has filed a claim after April 30, 

1982, but on or before July 1 1 ¼995 1996, does not have the 

right or standing to object to any water rights compact 

reached in accordance with part 7 of this chapter that is 

ratified by the legislature prior to [the effective date of 

this act] or to claim protection under any provision of such 

a compact that subordinates the use of a water right 

recognized in the compact to a right recognized under state 

law; and 

(cl any claimant who has filed a claim after April 30, 

1982, but on or before July 1, ¼995 1996, is liable for any 

costs and damages to any other claimant caused b;r: the 

latter's actions in reasonable reliance u22n the former 1 s 

failure to file a claim on or before April 30, 1982. and 

upon the conclusive presumption of abando·nment provided in 

85-2-226;_ and 
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(d) any existing right to the use of water that is the 

subject of a claim filed after April 30, 1982, is 

subordinate to: 

(i) all filed claims finally adjudicated to be valid; 

(ii) all reserved water right compacts negotiated 

pursuant to this chapter: 

(iii) all permits and reservations of water issued 

pursuant to this chapter if and to the extent that the 

permitholder or reservation holder files an objection under 

this part and proves that the permitholder or reservation 

holder reasonably relied upon the failure of the claimant to 

file a claim on or before April 30, 1982, 

141 The department and the district courts may not 

accept any atat·ements of claim physically submitte~ or 

postmarked after July 1, i995 1996." 

Section 5. 

"85-2-225. 

Section 85-2-225, MCA, is amended to read: 

Piling fee processing fee for remitted 

~- (1) Each claim filed under 85-2-221 or 85-2-222 must 

be accompanied by a filing fee in the amount of $40, subject 

to the following ezceptions: 

(a) the total filing fees for all claims filed by one 

person in any one water court division may not exceed $480; 

and 

(b) no filing fee is required accompanying a claim of 

an existing right that is included in a decree of a court in 
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the state of Montana and wh¼eh that is accompanied by a copy 

of that decree or pertinent portion thereof. 

(2) A claim that is exempt from the filing requirements 

of 85-2-221(1) but that is voluntarily filed must be 

accompanied by a filing fee in the amount of $40. Exempt 

claims for a single development with several uses if filed 

simultaneously may be accompanied by a filing fee in the 

amount of $40. 

(3) (al Except as provided in subsection (3l(b), in 

addition to the filing fee set forth in subsection {lJ 1 each 

statement of claim filed under 85-2-221(3! must be 

accompanied by a processing fee in the amount of $300, 

(b) For a statement of claim that was filed after April 

3·0, 1982, but prior to (the effective date of this act) or 

for a statement of claim filed by a state agency, the 

processing fee provided for in subsection {3)(aJ must be 

paid on or before the entry of the temporary preliminary 

decree or the preliminary decree for the basin for which the 

claim is filed." 

Section 6. Section 85-2-226, MCA, is amended to read: 

"85-2-226. Abandonaent by failure to file claim. The 

failure to file a claim of an existing right as required by 

85-2-22lfil establishes a conclusive presumption of 

abandonment of that right.• 

Section 7. Section 85-2-234, MCA, is amended to read: 
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•es-2-234. Pinal decree. (l) The water judge shall, on 

the basis of the preliminary decree and on the basis of any 

hearing that may have been held, enter a final decree 

affirming or modifying the preliminary decree. If no request 

for a hearing is filed within the time allowed, the 

preliminary decree automatically becomes final, and the 

water judge shall enter it as the final decree. 

(2) The terms of a compact negotiated and ratified 

under 85-2-702 must be included in the final decree without 

alteration unless an objection is sustained pursuant to 

85-2-233; provided that the court may not alter or amend any 

of the terms of a compact except with the prior written 

consent of the parties in accordance with applicable law, 

(3) The final decree she¼¼~ establish the existing 

rights and priorities within the water judge's jurisdiction 

of persons refj'.tt¼red-by who have filed a claim in accordance 

!!!!h 85-2-221 to-f¼¼e-e-e¼s¼m--ror--en--e2¼sting--r¼ght, of 

persons required to file a declaration of existing rights in 

the Powder River basin pursuant to an order of the 

department or a district court issued under sections 8 and 9 

of Chapter 452, Laws of 1973, and of any federal agency or 

Indian tribe possessing water rights arising under federal 

law, required by 85-2-702 to file claims. 

(4) The final decree she¼¼ must establish, in a form 

determined to be appropriate by the water judge, one or more 
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tabulations or lists of all water rights and their relative 

priorities. 

(5) The final decree she¼¼~ state the findings of 

fact, along with any conclusions of law, upon which the 

existing rights and priorities of each person, federal 

agency, and Indian tribe named in the decree are based. 

(6) For each person who is found to have an existing 

right arising under the laws of the state of Montana, the 

final decree she¼¼ must state: 

(a) the name and post-office address of the owner of 

the right; 

(b) the amount of water included in the right, as 

follows: 

(i) by flow rate for direct flow rights, such as 

irrigation rights; 

(ii) by volume for rights, such as stockpond and 

reservoir storage rights, and for rights that are not 

susceptible to measurement by flow rate; or 

(iii) by flow rate and volume for rights that a water 

judge determines require both volume and flow rate to 

adequately administer the right; 

(c) the date of priority of the right; 

(d) the purpose for which the water included in the 

right is us•d; 

(e) the place of use and a description of the land, if 
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any, to which the right is appurtenant; 

(f) the source of the water included in the right; 

(g) the place and means of diversion; 

(h) the inclusive dates during which the water is used 

each year; 

(i) any other information necessary to fully define the 

nature and extent of the right. 

(7) For each person, tribe, or federal agency 

possessing water rights arising under the laws of the United 

States, the final decree she¼¼ must state: 

(a) the name and mailing address of the holder of the 

right; 

(b) the source or sources of water included in the 

right; 

(c) the quantity of water included in the right; 

(d) the date of priocity of the right; 

(e) the purpose foe which the water included in the 

right is currently used, if at all; 

(f) the place of use and a descciption of the land, if 

any, to which the right is appurtenant; 

(g) the place and means of diversion, if any; and 

(h) any othec information necessary to fully define the 

nature and extent of the right, including the terms of any 

compacts negotiated and ratified under 85-2-702, 

( 8) Clec ical mistakes in a final decree may be 
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corrected at any time on the initiative of the water judge 

or on the petition of any person who possesses a water 

right. The water judge shall order the notice of a 

correction proceeding as he determines to be appropriate to 

advise all persons who may be affected by the correction. An 

order of the water judge making or denying a clerical 

correction is subject to appellate review." 

Section 8. section 85-2-237, MCA, is amended to read: 

"85-2-237. Reopening and review of decrees. (1) ~he 

After JulL...L_ ¼995 1996, the water judges shall by order 

reopen and review, within the limits set forth by the 

procedures described in this section, all preliminary or 

final decrees: 

ill that have been issued by-the-water-eonrts but have 

not been noticed throughout the water divisionsl.._2!. 

(b) for basin~ tor which claims have been fi!~d under 

85-2-221(3). 

(2) (a) Each order must state that the water judge will 

reopen the decree or decrees and, upon a hearing, review the 

water court's determination of any claim in the decree or 

decrees if an objection to the claim has been filed for the 

purpose of protecting rights to the use of water from 

sources: 

(i) within the basin for which the decree was entered; 

or 
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(ii) in other basins that are hydrologically connected 

to sources within the basin for which the decree was 

entered.,. 

(b) A person may not raise an objection to a matter in 

a reopened decree if he the person was a party to the matter 

when the matter was previously litigated and resolved as the 

result of the previous objection process, unless the 

objection is allowed for any of the following reaaons: 

(i) mistake, inadvertence, surprise, or excusable 

neglect; 

(ii) newly discovered evidence that by due diligence 

could not have been discovered in time to move for a new 

trial under Rule 59(b), Montana Rules of Civil Procedure; 

(iii) fraud, misrepresentation, or other misconduct of 

an adverse party; 

(iv) the judgment is void; 

(v) any other reason justifying relief from the 

operation of the judgment. 

(c) The objection must be made in accordance with the 

procedure for filing objections under 85-2-233. 

( 3) The water judgecs shall serve notice by mail of the 

entry of the order providing for the reopening and review of 

a decree or deerees to the department and to the persons 

entitled to receive service of notice under 85-2-232(1). 

(, J Notice of the reopening and review of a prelim1nary 
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or final decree must also be published at least once each 

week for 3 consecutive weeks in at least three newspapers of 

general circulation wtl¼eh that cover the water division or 

divisions in which the decreed basin is located. 

(5) No objec~ion may cause a reopening and review of a 

claim unless the objection is filed with the appropriate 

water court within 180 days after the issuance of the order 

under subsection (1). This period of time may, for good 

cause shown, be extended by the water judge for up to two 

90-day periods if an application for extension is made 

within the original 180-day period or any extension of it. 

(6) The water judge shall provide notice to the 

claimant of any timely objection to his the claim and, after 

further reasonable notice to the claimant, the objector or 

objectors, and other interested persons, set the matter for 

hearing. The water judge may conduct individual or 

consolidated hearings, and any hearing must be conducted 

accordin9 to the Montana Rules of Civil Procedure. On an 

order of the water judge, a hearing may be conducted by a 

water master, who shall prepare a report of the hearing as 

provided in Rule 53(e), Montana Rules of Civil Procedure. 

(7) The water judge shall, on the basis of any hearing 

held on the matter, take action as warrant<!d from the 

evidence bef...-e-hiffl, including dismissal of the objection or 

modification of the portion of the decree describing. the 
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contested claim. 

(8) An order or decree modifying a previously issued 

final decree as a result of procedures described in this 

section may be appealed in the same manner as provided for 

an appeal taken from a final order of a district court. 

(9) An order or decree modifying a previously issued 

preliminary decree as a result of procedures described in 

this section may be appealed under 85-2-235 when the 

preliminary decree has been made a final decree.• 

Section 9. Section 85-2-306, MCA, is amended to read: 

•es-2-306. ('rellpOrary) EJ<ceptions to permit 

requir.,...nts -- fee. (1) Ground water may be appropriated 

only by a person who has a possessory interest in the 

property where the water is to be put to beneficial use and 

exclusive property rights in the ground water development 

works or, if another person has rights in the ground water 

development works, the written consent of the person with 

those property rights. Outside the boundaries of a 

controlled ground water area, a permit is not required 

before appropriating ground water by means of a well or 

developed spring with a maximum appropriation of 35 gallons 

per minute or less, not to exceed 10 acre-feet per year, 

except that a combined appropriation from the same source 

from two or more wells or developed springs exceeding this 

limitation requires a permit. Within 60 days of completion 
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of the well or developed spring and appropriation of the 

ground water for beneficial use, the appropriator shall file 

a notice of completion with the department on a form 

provided by the department at its offices and at the offices 

of the county clerk and recorders and pay a filing fee. Upon 

receipt of the notice, the department shall review the 

notice and may, before issuing a certificate of water right, 

return a defective notice for correction or completion, 

together with the reasons for returning it. A notice does 

not lose priority of filing because of defects if the notice 

is corrected, completed, and refiled with the department 

within 30 days or within a further time as the department 

may allow, not to exceed 6 1110nths. If a notice is not 

corrected and completed within the time allowed, the 

priority date of appropriation she¼¼--be is the date of 

refiling a correct and complete notice with the department. 

A certificate of water right may not be issued until a 

correct and complete notice has been filed with the 

department. The original of the certificate sha¼¼ must be 

sent to the appropriator. The department shall keep a copy 

of the certificate in its office in Helena. The date of 

filing of the notice of completion is the date of priority 

of the right. 

(2) An appropriator of ground water by means of a well 

or developed spring first put to beneficial use between 
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January l, 1962, and July 1, 1973, who did not file a notice 

of completion, as required by laws in force prior to April 

14, 1981, with the county clerk and recorder shall file a 

notice of completion, as provided in subsection (l) of--this 

seetion, with the department to perfect the water right. The 

filing of a claim of--existing--weter--right pursuant to 

85-2-221 is sufficient notice of completion under this 

subsection. The priority date of the appropriation she¼¼-be 

is the date of the filing of a notice as provided in 

subsection ( lJ of this section or the date of the filing of 

the claim of existing water right. An appropriation under 

this subsection is an existing right, and a permit is not 

required; however, the department shall acknowledge the 

receipt of a correct and complete filing of a notice of 

completion, except that for an appropriation of 35 gallons 

per minute or leas, not to exceed 10 acre-feet per year, the 

department shall issue a certificate of water right. If a 

certificate is issued under this section, a certificate need 

not be issued under the adjudication proceedings provided 

for in 85-2-236. 

(3) A permit is not required before constructing an 

impoundment or pit and appropriating water for uae by 

livestock if the maximum capacity of the iapoundment or pit 

is less than 15 acre-feet and the appropriation la less than 

30 acre-feet per year and is fr0111 a source other than a 
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perennial flowing stream and the impoundment or pit is to be 

constructed on and will be accessible to a parcel of land 

that is owned or under the control of the applicant and that 

is 40 acres or larger. As used in this subsection, a 

perennial flowing stream means a stream whieh that 

historically has flowed continuously et during all seasons 

of the year, during dry as well as wet years. However, 

within 60 days after constructing the impoundment or pit, 

the appropriator shall apply for a permit as prescribed by 

this part. Upon receipt of a correct and complete 

application for a stockwater provisional permit, the 

department shall then automatically issue a provisional 

permit. If the department determines after a hearing that 

the rights of other appropriators have been or will be 

adversely affected, it may revoke the permit or require the 

permittee to modify the impoundment or pit and may then make 

the permit subject to such terms, conditions, restrictions, 

or limitations it considers necessary to protect the rights 

of other appropriators. 

(4) A person may also appropriate water without 

applying for or prior to receiving a permit under rules 

adopted by the board under 85-2-113. 

(5) In addition to the filing fee prescribed by the 

board by rule pursuant to 85-2-113, a person filing a notice 

under subsection (1) shall pay a $10 fee, and the department 
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shall deposit $10 of each filing fee collected pursuant to 

subsection (l) in the ground water assessment account, 

established in 85-2-905, within the state special revenue 

fund, (Terminates July l, 1993--sec. 22, Ch, 769, L, 1991,) 

85-2-306. (Effective July l, 1993) Exceptions to permit 

requireaents. (1) Ground water may be appropriated only by a 

person who has a possessory interest in the property where 

the water is to be put to beneficial use and exclusive 

property rights in the ground water development works or, if 

another person has rights in the ground water development 

works, the written consent of the person with those property 

rights, Outside the boundaries of a controlled ground water 

area, a permit is not required before appropriating ground 

water by means of a well or developed spring with a maximum 

appropriation of 35 gallons per minute or less, not to 

exceed 10 acre-feet per year, except that a combined 

appropriation from the same source from two or more wells or 

developed springs exceedlng this limitation requires a 

permit. Within 60 days of completion of the well or 

developed spring and appropriation of the ground water for 

beneficial use, the appropriator shall file a notice of 

completion with the department on a form provided by the 

department at its offices and at the offices of the county 

clerk and recorders. Upon receipt of the notice, the 

department shall review the notice and may, before issuing a 
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certificate of water right, return a defective notice for 

correction or completion, together with the reasons for 

returning it. A notice does not lose priority of filing 

because of defects if the notice is corrected, completed, 

and refiled with the department within 30 days or within a 

further time as the depart-nt may allow, not to exceed 6 

months. If a notice is not corrected and completed within 

the time allowed, the priority date of appropriation aha¼¼ 

be is the date of refiling a correct and complete notice 

with the department. A certificate of water right may not be 

issued until a correct and complete notice has been filed 

with the department. The original of the certificate aha¼¼ 

!!!!!!! be sent to the appropriator. The department shall keep 

a copy of the certificate in its office in Helena. The date 

of filing of the notice of completion is the date of 

priority of the right, 

(2) An appropriator of ground water by means of a well 

or developed spring first put to beneficial use between 

January 1, 1962, and July 1, 1973, who did not file a notice 

of completion, as required by laws in force prior to April 

14, 1981, with the county clerk and recorder shall file a 

notice of completion, as provided in subsection 11) e~-~h¼s 

aeetien, with the department to perfect the water right. The 

filing of a claim 0£--existing--wa~er--riqht pursuant to 

85-2-221 is sufficient notice of completion under this 
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sub■ection. The priority date of the appropriation sna¼¼--be 

is the date of the filing of a notice as provided in 

subsection Cl) of this section or the date of the filing of 

the claim of existing water right. An appropriation under 

this subsection is an existing right, and a permit is not 

required, however, the department shall acknowledge the 

receipt of a correct and complete filing of a notice of 

completion, except that for an appropriation of 35 gallons 

per minute or less, not to exceed 10 acre-feet per year, the 

department shall issue a certificate of water right. If a 

certificate is issued under this section, a certificate need 

not be issued under the adjudication proceedings provided 

for in 85-2-236. 

(3) A permit is not required before constructing an 

impoundment or pit and appropriating water for use by 

livestock if the maximum capacity of the impoundment or pit 

is less than 15 acre-feet and the appropriation is less than 

30 acre-feet per year and is from a source other than a 

perennial flowing stream and the impoundment or pit is to be 

constructed on and will be accessible to a parcel of land 

that is owned or under the control of the applicant and that 

is 40 acres or larger. As u■ed in this subsection, a 

perennial flowing stre.m means a stream wtlien that 

24 historically has flowed continuously at during all seasons 

25 of the year, during dry as well as wet years. However, 
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within 60 days after constructing the impoundment or pit, 

the appropriator shall apply for a permit as prescribed by 

this part. Upon receipt of a correct and complete 

application for a stockwater provisional permit, the 

department shall then automatically issue a provisional 

permit. If the department determines after a hearing that 

the rights of other appropriators have been or will be 

adversely affected, it may revoke the permit or require the 

permittee to modify the impoundment or pit and may then make 

the permit subject to such terms, conditions, restrictions, 

or limitations it considers necessary to protect the rights 

of other appropriators. 

(4) A person may also appropriate water without 

applying for or prior to receiving a permit under rules 

adopted by the board under 85-2-113." 

NEW SECTION. Section 10. llonseverability. It is the 

intent of the legislature that each part of [this act] is 

essentially dependent upon every other part, and if one part 

is held unconstitutional or invalid, all other parts are 

invalid. 

REif SECTION. Section 11. Sffective date. [This act] is 

effective July 1, 1993. 

-End-
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HOUSE STANDING COMMITTEE REPORT 

March 27, 1993 

Page 1 of 4 

Mr. Speaker: 

Irri!lation 

Agriculture, Livestock, and 

(third reading copy --
we, the committee on 

report that Senate Bill 310 

blue) be concurred in as amended a 

Signed: 

An!!,_ that such amendments read: 

1. Title, page 1, line 18. 
Following: •oF• 
Inaert: "THEFORFEITURE OF" 

2. Title, page 1, line 19. 
Strike: "FORFEITED" 

3. Page 10. 

q},a,,,~ 
vern Keller, chair 

Carried by: Rep. Anderson 

Following: line 15 
Insert: •(11) •Late claim• means a claim forfeited pursuant to 

the concluaive presumption of abandonment under 85-2-226," 
Renumber: subsequent subsections 

4. Page 13. 
Following: line· 14 
Insert: "110) "Late claim" means a claim forfeited pursuant to 

the conclusive presumption of abandonment under 85-2-226." 
Renumber: subsequent subsections 

5. Page 18, line 12. 
Following, "that• 
Insert: •under 85-2-226, ae interpreted by the Montana supreme 

court,• 

6, Page 19, line 8. 
Following: "Accordingly,• 
Insert, "with respect only to a basin that has not been closed to 

further appropriation pursuant to a compact ratified by the 
legislature under part 7 of this chapter prior to (the 
effective date of this act]," 

Co11111\~e VOt'j: 
Yes J_;,,t, No _L. ~CPe No 691105SC.Hpf 

March 27, 1993 
Page 2 of 4 

7. Page 20, lines 2 through 4. 
Following: "la)• 
Strike: remaincier of line 2 through "claim" on line 4 
Insert1 •a late claim must be• ---

8. Page 20, line 5. 
Strike, •prior• 

9. Page 20, lines 5 through 8. 
Strike: • and" on line 5 through "and" on line 9 
Insert: •~ave taken place prior to the inclusion of the late 

claim in the adjudication; 
lb) the person asserting a late claim may raquaat that 

a decree previously entered be reopened or may object to 
matters previously determined on the merits by the water 
court only to the extent that the request or objection is 
otherwise authorized by law and is based on a claim of water 
right filed on or before April 30, 1982, unless the person 
asserting a late claim also has filed a claim on or before 
April 30, 1982;" 

Renumber: subsequent subsections 

10. Page 20, lines 10 and 11. 
Following: "lb)" on line 10 
Strike: remaincier of line 10 through "19?6 1 " 
Insert: •a person asserting a late clam 

on line 11 

11. Page 20, line 15. 
Following: "l" 
Insert: •except to the extent that right or standing to object 

exists based on a claim of water right filed on or before 
April 30, 1982," 

Following: •protection• 
Insert: •tor the right represented in the late claim• 

12. Page 20, line 18. 
Strike: •and" 

13. Page 20, line 19 through page 21, line 12. 
Strike; subsections (cl and (di in their entirety 
Insert, "Id) if the water judge, following objection by another 

person asserting a claim, finds that a right represented in 
a late claim was the subject of a prior order or decree by 
the water judge, the water judge shall award costs and 
reasonable attorney fees to the person or persons filing the 
objection; 

(e) a person who has a late claim may be found liable 
for costs and damages incurred by another person who proves 
by a preponderance of the evidence that the costs and 

HOUSE 
S'8 310 
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March 27, 1993 
Page J of 4 

damages were incurred as a reault of action■ undertaken in 
reasonable reliance upon a late claim and the conclusive 
preswiption of abandonment provided in 85-2-226. A claim 
for damages and costs under this subsection (el must be 
filed in a court of general jurisdiction on or before July 
1, 1998. The court of general jurisdiction in which the 
action is cOBIIM!nced may, upon motion, certify the case to 
the water court for subordination of the right asserted in 
the late claim if subordination will cure the alleged 
damage. 

If) the water judge may subordinate an existing right 
asserted in a late claim to a claim filed on or before April 
30, 1982, to a reserved water right c0111pact ,..,gotiated or to 
a permit issued pursuant to this chapter if and to the 
extent that an obj-ection is filed under this part by a 
person entitled to subordination by July 1, 1998, and the 
objector proves by a preponderance of the evidence that the 
objector has reaaonably relied to the objector's detri-nt 
upon the failure to fil,e the existing rig1\t on or before 
April 30, 1982, and the conclusive presumption of 
abandon-nt provided in 85-2-226." 

14. Page 21, line 15. 
Pollowing: "1996" 
Insert:•, arufahall notify a person who files a claim after July 

1, 1996-, that the claim w1-ll not be accepted~ 

15. Page 22, line 9. 
Strike: "llllbl" 
Insert: • c • 

16. Page 22, line 12. 
Pollowtng: "of• 
Strike, :iur lnaert1 , "llhich must be dl!potl,'ited :Ln the water right■ 

adjudlcation account• 

17. Page 22, 
Yollowiilf• Hne 12 
Insert: lb) If an objection is filed to a late claim, the water 

j-udljll llbtdl a■-91!1 an adaitional tea of $200 against the 
persdh anerting the late claim, which fee must be deposited 
in the w't'er rights ad'jl>d,ication a-ceoun:t. • 

Ran;mber: eul:l',equent subsection 

691105SC.Bpf 

18. Page 36, lines 16 through 20. 
Strike: section 10 in ita entirety 

March 27, 1993 
Page 4 of 4 

Insert: "Nl!lf SECTION Section 10. Severability. If a part of 
(this act) is invalid, all valid parts that are severable 
froa the invalid part remain in effect. If a part of (thia 
act] is invalid in one or 110re of its applications, tha part 
r-ains in effect in all valid applications that are 
severable from the invalid applications. 

NEW SECTION. Section 11. Contingent voidness. If a part 
of (this act) is found to establish a condition under which the 
provisions of Title 85 do not provide for a general streaa 
adjudication for which the United States has waived ita i-unicy 
from suit under 43 u.s.c. 666 or if a part of 85-2-221(31 (c), aa 
amended by [thia ac.t), is invalid, then (this act) is void.• 
Renwaber: subaequent aection 

-END-
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HOUSE COMMITTEE OF THE WHOLE AMENDMENT 
Senate Bill 310 

Representative Anderson 

March 30, 1993 10:48 am 
Page 1 of 1 

Mr. Chairman: I move to amend Senate Bill 310 (Agriculture, 
Livestock, and Irrigation dated March 27, 1993). 

Signed:~ a/4 ....... ,_.-
Representative Anderson 

And, that such amendments-to Senate Bill 310 (Agriculture, 
Livestock, and Irrigation dated March 27, 1993) read as follows: 

1. Amendment No.13 
In Insert, line 3, following: "claim" 
Insert: "did not exist on July 1, 1973, or that the right 

represented by the late claim should be subordinated to 
another right under [section 3(f) of this section] or that 
the right represented in the late claim" 

-END-
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Free Conference C0111Dittee 
on Senate Bill NO. 310 

Report NO. l, April 21, 1993 

Pagel of 7 

Mr. President and Mr. Speaker: 

We, your Free Conference C0111Dittee on Senate Bill No. 310, met 
and considered: Senate Bill NO. 310 as amended. We recommend 
that Senate Bill NO. 310 (reference copy - salmon) be amended as 
foll0W11: 

1. Title, line 18. 
Following: "POR THE" 
Insert: "CONDITIOIIAL" 
Strike: "TBE FORFEI'l'ORE OF" 
Insert: "CERTAIN• ~ 

2. Title, line 19. 
Following: "WATER" 
Insert, "DETERMINED BY '?RE MONTANA SUPIIEIIE COOR'l' ro HAVE BEEN 

l"ORFEITED" 

3. Title, line 21. 
Following: •or• 
Insert: "LA'?"i"° 

4. Title, line 22. 
Following: "FILE" 
Insert: "LAT~ 

5. Title, line 25. 
Following: •sues• 
Insert: "LAT~ 
Following: "CLAIMS;" 
Insert: "DIRECTING THE WATER POLICY COMMITTEE, IN COORDINATION 

WI'rll CERTAIN STATE AGENCIES, TO CONDUCT AM INTERIM STUDY 
REGARDING LATE CLAIM ISSOES; • 

6. Page 7, line 5. 
Strike: "ASSERT" 
Insert: •-me--
7. Page 7, line 14. 
Following: •wso• 
Insert: "havelieen recognized as having• 

B. Page 8, line 17. 
Strike: "ADDITIONAL STATEllEIITS OF CLAIM" 
Insert: •late ciaias1 -
Strtke: "EXISTING" 
Insert: •the use of• 

~

-~ -­EJECT 8Bl414CC.Sma 

9. Page e, line 18. 
Strike: •~• 

10. Page 8. 
Following: line 18. 

April 22, 1993 
Page 2 of 7 

Insert: "Additionally, the legislature directs the water policy 
co-ittee, in coordination with the department of justice, 
the department of natural resources and conservation, and 
the reserved water rights com~ct coaaission, to conduct an 
interim study regarding certain late claim issues.• 

ll. Page 10, line 16. 
Following: "A CLAIM" 
Insert: •to an existing right" 

12. Page 10, lines 24 and 25. 
Strike: "!:Er" on line 24 through "interest.• on line 25 

13. Paga 13, line 17. 
Following: "A CLAIM" 
Insert: •to an existing right• 

14. Page 13, line 25 through page 14, line l. 
Strike: "For• on page 13, line 25 through "interest.• on page 14, 

line""T"" 

15. Page 18, line 2. 
Following: •state• 
Insert: •and~ maintained in that location through July l, 

1996" 

16. Page 18, line ll. 
Strike: •person who failed to file a• 

17. Page 18, line 12. 
·rollowing: •r~~~t• 
Insert: •not 1 ed with the department• 

18. Page 18, lines 12 and 13. 
Strike: "file such claim• 
Insert: "be filed• ~-

19. Page lB, line 17. 
Strike: •AS• through •couRT," 

20. Page 18, line 22. 
Following: "right• 
Insert: •-- filing late claim• 

F.C.C.R.•I 
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21. Page 19, line 17. 
Strike: •person who failed to file a• 

22. Page 19, line 18. 
Following: "ri7~t• 
Insert: •not i ed with the department• 

23. Page 19, line .19. 
Strike: "file" 
Insert: "Ei"?iled" 

24. Page 19, lines 19 and 20. 
Strike: •a glaia of~ existing water right• 

25. Page 19, line 22. 
Strike: •a person who mav have filed• 
Insert: •the filing of a late claim in addition ta• 

26. Page 19, line 23. 
Following: •rajht" 
Insert: "file 

27. Page 19, lines 23 and 24. 

April 22, 1993 
Page 3 of 7 

Strike: "froa filing an additional claim under this se~tion" 

28. Page 20, line 1. 
Following: "claim" 
Insert: •and"°Ti""iiot an abandoned right" 

29. Page 20, lines 4 through 7. 
Strike: •within• on line 4 through •those• on line 7 
Insert: •~ ---

30. Page 20, line 19. 
Strike: "INCLIJSION OF THE LATE CLAIM IN THE ADJUDICATION" 
Insert: "date of filing• · ------ -

31. Page 20, line 20. 
Strike: "ASSERTING" 
Insert: •f1.l1.n9 1 --

32. Page 20, line 25 through page 21, line 2. 
Following: "198.2" on line 25 
Strike: the reiiiiinder of subsection (bl through "!.!ll" on page 

21, line 2 

33. Page 21, line 5. 
Strike: "ASSERTING" 
Insert: "filing• 

88l414CC .Sma 

34. Page 22, lines 9 through 13. 
Strike: "BY" on line 9 through "OR" on line 13 
Insert: •under 85-2-233, finds" -

35. Page 22, line 15. 
Following: "BY THE WATER JUDGE" 
Insert: •oc 1.s otherwise without merit• 

36. Page 22, line 18 through page 23, line 16. 
Strike: subsections (e) and (f) in their entirety 

April 22, 1993 
Page 4 of 7 

Insert: "(e) a right represented in a late claim is subordinate 
ta all federal and Indian reserved water rights established 
by compact or decree under this chapter; 

(f) unless a late claim either was placed in the 
United States mail and postmarked on or before April 30, 
1982, or, if there is no evidence of the date of mailing, 
there is evidence of execution on or before April 30, 1982, 
and actual receipt by the department on or before May 7, 
1982, the right represented in the claim is, in addition, 
subordinate to: 

(i) rights represented in all valid, timely filed 
claims; and 

(ii) rights represented in a permit or reservation of 
water issued under this chapter if and to the extent that 
the person holding the permit or reservation files an 
abjection under this part and proves that the person holding 
the permit or reservation reasonably relied to the detriment 
of the person holding the perait or reservation upon the 
failure of the claimant to file a claim on or before April 
30, 1982." 

37. Page 24, line 18. 
Strike: "$HO• 
Insert: "$ 0" 

38. Page 24, line 20. 
Following: "ACCOONT" 
Insert: "for the elUllllination of late claims by the department and 

for the publication of notices by the department as required 
under 85-2-213(2)" 

39. Page 24, line 21. 
Strike: "IF" through "TBE" 
Insert: RThe• --

40. Page 24, lines 22 and 23. 
Strike: "AN" on line 22 through "CLAIM" on line 23 
Insert: •against the late claimantaIT reasonable administrative 

costs and expenses that may be incurred by the court due to 

881414CC.Sma 
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the filing of the late claim and the consideration of the 
objection• 

41. Page 24, line 23. 
Strike: •FEE• 
Insert: •issessment" 

42. Page 25, lines 4 through 6. 
Strike: "the entry• on line 4 through "filed" on line 6 
Insert: •a date to be established by the department by rule, but 

no later than July 1, 1999" 

43. Page 39. 
Following: line 7 
Insert: "NEW SECTION. Section 10. Late claim interim study -­

water policy ~ttee. (1) The water policy committee, 
in coordination with the department of justice, the 
department of natural resources and conservation, and the 
reserved water rights compact commission, shall conduct an 
interim study analyzing the need for and desirability and 
impacts or allowing the remission of forfeited water rights 
in addition to the remissions authorized under the 
provisions of [this act). The study lllUSt analyze the 
impacts of additional forfeiture r-ission on: 

(a) the general stream adjudication process, 
including but not limited to the issues of adequacy and 
MOntana•s and the federal goverruaent's concurrent water 
rights adjudication jurisdiction; 

(bl the federal government and Indian tribes 
regarding existing and future negotiated water rights 
compacts, including but not limited to the issues of 
equal protection; 

(cl timely claimants' water use; 
(d) timely claimants' legal rights, including but 

not limited to constitutional requirements regarding 
the taking of property; 

(e) the potential reduction in agricultural 
production resulting from not granting additional 
forfeiture remissions and the associated social and 
economic impacts; 

tf) the issue of fairness to both late and timely 
claimants; 

(g) the potential increased costs to the state 
and to late and timely claimants; 

(h) potential losses in revenue to the state resulting 
from the state's failure to file claims to existing water 
rights on or before April 30, 1982; 

88l4l4CC. Sma 
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(iJ implications involving the state's trust 
responsibilities; 

(j) potential litigation against the state by private 
parties; and . 

(k) impacts on municipal and county governments 
resulting fr011 late claims. 

(2) The study must include an analysis of the 
potential for identifying individuals or classes of 
individuals whose additional forfeiture reaission could 
be authorized in a manner that would have an acceptable 
impact on those issues identified under subsection (1). 
The classes of late claimants include but are not 
limited to previously decreed water rights holders and 
classes established according to filing date. 

(3) The study must be completed in consultation 
with other relevant state and federal agencies, 
relevant groups and organizations, and other interested 
and affected citizens. 

(4) The water policy c011111ittee shall report the 
results of the study to the 54th legislature by October 
1, 1994, The report aust include any legislative or 
other policy options recommended by the water policy 
committee.• 

NEW SECTION. Section 11. Saving cla11&e. [This act) 
does not affect proceedings that ware begun before [passage 
and approval of this act) in which relief for damages have 
been sought based upon the diversion, impoundment, or 
withdrawal of water without a water right established under 
state law. 

Renumber: subsequent sections 

44. Page 39, line 8. 
Following: "SEVERABILITY" 
Insert: •-- partLal nonseverability• 
Following: •.• 
Insert: •111• 

45. Page 39. 
Following: line 13 
Insert: "12) It is the intent of the legislature that each part 

of [this act] is essentially dependent upon [section 4], 
which amends 85-2-221, and that if one part of [section 4), 
except subsection (3)(f)(ii), is held unconstitutional or 
invalid, all other parts of [this act] are invalid." 

8814l4CC.Sma 
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46. Page 39, lines 14 through 20. 
Strike: section 12 in its entirety 
Renlllllber: subsequent section 

And that this Free Conference Comaittee report be adopted. 

For the Senate: 

Se~~~r 

f:n~,~~ 
Senator Rea 

"k-
~Coord. 

Sec. of Senate 

For the Bouse: 

.&rll/.J. d~ Representative S~rsonr Chair 

4d IL."~ Representative Bachini 

~~dewie 
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SENATE BILL NO. 310 

INTRODUCED BY REA, KOEHNKE, SPRING, BECK, BURNETT, LYNCH, 

KASTEN, TVEIT, NATHE, HERTEL, DEVLIN, CRIPPEN, HIBBARD, 

WALLIN, M. HANSON, SWIFT, BACHINI, QUILICI, RYE, 

GROSFIELD, MESAROS, VANVALKENBURG, HAGER, LARSON, 

SWYSGOOD, DEBRUYCKER, GRINDE, STOVALL, ZOOK, CLARK, 

TASH, BRUSKI-MAUS, VOGEL, WEEDING, KNOX 

A BILL FOR AN ACT ENTITLED: "AN ACT PR8YfBfNS--P8R--THB 

AeeePTANee--eP--STATBMBNTS-8P-ebAIM-T8-BKfSTINS-WATBR-Rl8HTS 

PfbEB--~BR--5--PTMTT--APRlb--387--l98i7---BSTABLISHIN8---A 

REBHTTABLB-PRBSHMPTl8N-8P-ABANB8NMl!NT-P8R-SH€H-WATl!R-RISHTS7 

PR8Yl81NEI---P8R---THH---BSTABblSIIMHNT--8P--A--PR8€BBHRB--P8R 

ABdHBIE!ATIN6--TH8SB--Rf8HTS7--PR0YfBfN8---A---BBABLINB---P8R 

AeeHPTANeB---eP---STATBME!ffS--eP--eLAIM7--AMHNBIN8--SHeT1eNS 

8S-z-zzl7-8S-z-ii67-ANB--BS-z-z317--MeA7--ANB--PR8YIBIN6--AN 

IMMHBfATH--BPPHeTfYB--BATH--ANB--A-RftReAeT1YH-APPLfeABILIT~ 

BATHT PROVIDING FOR THE REMISSION OF THE FORFEITURE OF 

CLAIMS TO EXISTING RIGHTS TO THE USE OF WATER P8RPBITBB 

PURSUANT TO S~CTION j!S-2-226, MCA; PROVIDING FOR THE FILING 

OF CLAIMS IN THE GENERAL WATER RIGHTS ADJUDICATION; 

PROVIDING FOR STATEWIDE NOTICE OF THE RIGHT TO FILE CLAIMS; 

PROVIDING FOR A DEADLINE FOR THE ACCEPTANCE OF CLAIMS IN 

REMISSION; PROVIDING FOR CONDITIONS UPON THE ADJUDICATION OF 

SUCH CLAIMS; AMENDING SECTIONS 85-2-102, 85-2-211, 85-2-213, 
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85-2-221, -~5-2_-:-225, 85-2-226, _85-2-234, 85-2-237, AND 

85-2-306, M~L_AND PROVIDING AN EFFECTIVE DATE.• 

WHBRBAS7---Artic¼e---TH7---seetton--37--0£--the--Montana 

eonstittttion-proyides-that-a¼¼-existiflg-ri~hts-to-the-~se-of 

any--waters--£or--any--ttseftt¼--or--bene£ieia¼--purpose---are 

recognized-and-eonftrmed;-and 

WHBRBAS7---Artie¼e---%M7---section--37--of--the--Montana 

eonst¼ttttion-pro¥ides-that-the-beg¼s¼atttre-sha¼¼-previde-for 

the-administratien7-eentro¼7-and-regtt¼at¼ofl-ef-water--ri9hts 

aftd-sha¼¼-eatab¼ish-a-system-ef-eefttra¼ized-reeords;-and 

WHBRBAS7--Art¼e¼e--¼M--ef--the--Mentana-eonat¼tat±on-was 

adopted-to-proteet-Montana-water-ri9hts-£r.,,.-elai111S-by-water 

asers-¼n-downstream-states;-and 

WHBR&\Sy-in-erder-te-preteet-Mentana-water--rights--from 

downatream--elaima7--the--Montana--be9ialatttre-eatabliahed-a 

proeedttre-fer-the-genera¼-adjadieation-ef-water--rights--and 

pro¥ided--in-seetion-8S-z-zz67-M€A7-that-the-£ailttre-te-£ile 

a-e¼aia-to-an-existing-right-in-respeftse-te-a-genera¼-netiee 

ef--adjttdieation--and--in--aeeerdanee--with---the---dead¼ine 

establiahed--ttnder--seetien-8S-i-izl7-M€A,-wottld-establiah-a 

eone¼ttsi¥e-prest1!11.pt¼en-ef-abandoftment-ef-that-right;-and 

WHBRBA.S7--seetien--95-i-ii&,---MeA7---was---enaeted---to 

£aeilitate---the---prempt---£ilin9---et--elaims--and--speedy 

adjadieation-en-the-mer¼ts-of-eaeh-ease~-and 
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WHElRl!AS7-the-geftera¼-ad;adication-is-sti¼¼-pendin9,--and 

threttgh--the--cottrse-0£-the-adittd¼eation,-it-haa-come-te-the 

attentien-ef-the-begis¼atttre-that-the-pro•isions-of--seetion 

85-i-ii67--M€A7--may--restt¼t--in-the-¼oss-0£-otherwise-va¼id 

Montana-water-righte;-and 

WHEREAS,-the-beg¼s¼atttre--determ¼nes--that--the--sununary 

abandonment---ef--water--rights--does--not--afferd--adeqttate 

protection-to--Montana--water--rights--as--intended--by--the 

Montana--eonstitation--and-by-the-Montana-begis¼atare-and-is 

¼neonsisteftt----with----¼ong-estab¼ished----prineip¼es----of 

abandorunent;-and 

WHBRBAS7-¼t-ia-the-ifttent-of-the--begis¼atare--that--the 

adjttdieation--proeess--mttst--provide-£or-the-ad;ttdieation-o£ 

a¼¼-Montana-vater-rights-in-existence-on-dtt¼y-¼,-¼973~-and 

WHBRBAS7--beeaaae--the--genera¼--ad;adieatien--of--water 

righta-ia-ftot-eoap¼eted-and-wi¼¼-be-ongoiftg-for-at-¼east--26 

years7---the---hegis¼atare--£inds--that--the--eeeeptanee--0£ 

add¼t¼ona¼-Stateaents-of-e¼aia-wi¼i--ftot--aftda¼y--de¼ay--the 

ad;ttdieation~-and 

WHBRBAS,---the---hegis¼atttre---determines--that--seetion 

85-2-2267-MeAy-impoaes-a-harah-aftd-anneeeasary--pena¼ty--for 

fai¼are--to-fi¼e-a-Statemeftt-or-e¼aia-by-Apri¼-397-¼9827-and 

that-the-penaity-ia-not-eoftaiateftt-with-the--intent--of--the 

Mofttana--eonatitatioft--and--of--the--begia¼atare-and-shoa¼d7 

thereforey--be--ad;aated--in--a--aanfter---that---wi¼¼---aore 
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appropriate¼y---ba¼aftee---the--intereata--at--atake--in--the 

ad;ttdieation-and-enab¼e-tfte-Water-eourt--te--adj~dicate--a¼¼ 

existing-water-rights• 

~HElRBP6RB7--the-begis¼atare-finds-that-it-is-appropriate 

to-make--the--£o¼¼owing--amendments--to--seetions--95-Z-ZZ¼T 

85-2-226,--and--85-2-23¼7--MeA.--in-order-to-previde-for-the 

aceeptanee-0£-additiona¼-Statements--or--e¼aim--to--existing 

water-rights-ander-the-eonditions-set-forth-be¼ow. 

S~A~BM.BN~-0P-tH~BH~ 

A--statement--oE--intent--¼s--ine¼ttded-with-this-bil¼-to 

proyide-eolftlllent-to-the-Mentana-supreme-eottrt--regarding--the 

adoption--or--rtt¼es-0£-preeedttre-by-the-eottrt•-The-intent-0£ 

thia-¼egia¼atioft-ia-to-ba¼anee-the-iftterests--of--the--state 

and--of-thoae-ho¼ding-Mofttana-water-righta-by-eatab¼ishing-a 

rebttttab¼e7--rather--than--a--eone¼ttSive7---presttmption---0£ 

abaftdoftlllent--for--atateaents--of-e¼aia-fi¼ed-after-Aprii-38, 

¼98i7-and-by-a¼¼owin9--the--ad;ttd±caticn--er--those--c¼a±msT 

Beeattse--the--ad;nd¼eation-is-within-the-;ttrisdietion-oE-~he 

;adieia¼-braneh7-the-¼egia¼atare-be¼ievea-~hat--the--Montafta 

sttpreme--eottr~-shoa¼d-adept-rtt¼es-0£-proeedttre-90¥erftin9-the 

ad;adieation--o~--theae--water---righta.---~he---¼egis¼atare 

reeogniaes--that--variens--bas±ns--within--the--state-are-in 

different--atagea--ift--the---ad;adieation---and---that---the 

¼egis¼atttre--has--provided--a--meehanism--~or-reopening-both 
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pre¼im*nary-and-£¼fta¼-deereea•--~t--is--the--intent--o£--the 

legialature7--there!ore7--that--proeedures--be--de•eloped-to 

a¼low-£or-the-ad;udieation-o£-¼ate-e¼aims-attbmitted-prior-to 

the-e¼osure-0£-eourt-reeords-preeeding-the-date-0£--issuanee 

0£--the--pre¼iminary--deeree--or--in-those-basins-in-whieh-a 

pre¼iminary-decree-has-net-yet-been-renderedT-¼n--basins--in 

whieh--a-pre¼iainary-deeree~or-fina¼-deeree-hae-~een-issued7 

the--¼egisiature--intends--that--the--iate-!iled--elaims--be 

adjud¼eated-vhen-the-deeree-is-reopened-in--aeeordanee--with 

85-i-i3iT--in--both--eases7 --the--late--elaimant--shottld--be 

requ¼red-to-£i¼e-a-request-for-hearing-on-the-¼ate-e¼aimsa 

With--reapeet--te--notiee,--the-¼egia¼atttre-ifttends-that 

netice-be-pro•ided-te-water-aaers-that-¼ate-c¼aims--w¼¼¼--be 

aeeepted7---sub;eet---to---a---rebttttable---presumpt¼on---0£ 

abandonment7 --and--that-objeetions-to-the-prestllllpt¼on-or-the 

e¼aim-aey-be-fi¼ed•-Whenever-peseible7-the--notiee--must--be 

pro•¼ded----¼n----eourt-generated---documents---0£---genera¼ 

e¼rett¼ation7--stteh--aa--the--temporary--pre¼im¼nary--decree, 

not¼ee--0£--ob;eet¼on7--pre¼im¼nary--deeree7--and--order--0£ 

reopen¼nge-When-th¼s--¼s--not--peasib¼e7--the--eottrt--shottld 

dev¼se--an--a¼ternat¼ve-method-£or-noti£y¼ng-water-users-who 

may-be-affected-by-the-¼ate-c¼aim•--fn--¼nstaneea--¼n--wh¼eh 

spee¼a¼--net¼ee--is--re~tt¼red7--the--e¼aiment--reqttest¼ng--a 

hear¼ng--on--the-late-e¼a¼m-ehou¼d-re¼mbttrse-the-water-cottrt 

£or-the-eosta-assoe¼ate~-vith-provid¼ng-the-net¼eeo--in--a¼i 
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eases7 --the-water-eoart-may-assess-a-Eee-£or-the-Ei¼ing-of-a 

reqttest-£er-ftearing-on-¼ate-e½a¼■s•-~h¼s-Eee-may-net--exeeed 

$368--per--reqaest7--and-a-e½a¼llltlnC-shett¼d-s~bm~t-a-aeparate 

reqttest-£er-eaeh-bae¼n-¼n-wftieh-late-e¼aims-are-fi¼ed• 

WHEREAS, ARTICLE IX, SECTION 3, OF THE MONTANA 

CONSTITUTION PROVIDES THAT ALL EXISTING RIGHTS TO THE USE OF 

ANY WATERS FOR ANY USEFUL OR BENEFICIAL PURPOSE ARE 

RECOGNIZED AND CONFIRMEDi AND 

WHEREAS, ARTICLE IX, SECTION 1, OF THE MONTANA 

CONSTITUTION REQUIRES THE LEGISLATURE TO PROVIDE FOR THE 

ADMINISTRATION, CONTROL, AND REGULATION OF WATER RIGHTS AND 

TO ESTABLISH A SYSTEM OF CENTRALIZED RECORDS FOR SUCH 

RIGHTS; AND 

WHEREAS, THE LEGISLATURE ESTABLISHED A PROCEDURE FOR THE 

GENERAL ADJUDICATION OF EXISTING RIGHTS TO THE USE OF WATER 

AND PROVIDED IN SECTION 85-2-226, MCA, THAT THE FAILURE TO 

FILE A CLAIM OF EXISTING RIGHT ON OR BEFORE THE DEADLINE 

ESTABLISHED UNDER SECTION 85-2-221, MCA~ WOULD ESTABLISH A 

CONCLUSIVE ABANDONMENT OF THE RIGHT; AND 

WHEREAS, THE MONTANA SUPREME COURT, IN IN THE MATTER OF 

THE ADJUDICATION OF THE WATER RIGHTS WITHIN THE YELLOWSTONE 

RIVER, 253 MONT, 167, 832 P,2D 1210 (1992), HAS DETERMINED 

THAT THE FAILURE TO FILE-A STATEMENT OF CLAIM TO AN EXISTING 

RIGHT TO THE USE OF WATER ON OR BEFORE APRIL 30, 1982, 

RESULTED IN THE FORFEITURE OF THAT RIGHT; AND 
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WHEREAS, IT HAS COME TO THE ATTENTION OF THE LEGISLATURE 

THAT THE FORFEITURE OF WATER RIGHTS FOR FAILURE TO TIMELY 

FILE A CLAIM HAS IN SOME INSTANCES CAUSED HARDSHIP, AND THE 

LEGISLATURE ACCORDINGLY DESIRES TO PROVIDE WATER RIGHTS 

CLAIMANTS WITH ONE MORE OPPORTUNITY TO ASSERT A WATER RIGHTS 

CLAIM IN THE GENERAL ADJUDICATION; AND 

WHEREAS, IN SO DOING, THE LEGISLATURE RECOGNIZES THAT 

THE ADJUDICATION PROCESS WILL NOT BE COMPLETED FOR MANY 

YEARS BUT THAT A SUBSTANTIAL AMOUNT OF PROGRESS HAS ALREADY 

OCCURRED IN THE ADJUDICATION, SPECIFICALLY IN THE AREA OF 

WATER RIGHTS COMPACTS WITH INDIAN TRIBES AND THE FEDERAL 

GOVERNMENT AND IN DECREES AND STIPULATIONS INVOLVING 

INDIVIDUAL CLAIMANTS, AND THUS THE LEGISLATURE BELIEVES THAT 

IT IS NECESSARY TO ENSURE THAT PARTIES WHO FILED CLAIMS ON 

OR BEFORE APRIL 30, 1982 1 AND HOLDERS OF FEDERAL RESERVED 

WATER RIGHTS ARE NOT ADVERSELY AFFECTED BY THE INCLUSION OF 

NEW PARTIES IN THE ADJUDICATION BY SUBJECTING THE RIGHT TO 

FILE THOSE CLAIMS IN REMISSION TO CERTAIN TERMS AND 

CONDITIONS; AND 

WHEREAS, THE LEGISLATURE WISHES TO PROVIDE PROTECTION 

FOR TIMELY FILED CLAIMANTS FROM INCURRING ADDITIONAL COSTS 

OR FROM BEING ADVERSELY AFFECTED BY JUSTIFIABLE RELIANCE ON 

THE PRESUMPTION OF ABANDONMENT; AND 

WHEREAS, THE LEGISLATURE WISHES TO PROVIDE A CONCLUSIVE 

ADJUDICATION OF EXIST!~ WATER RIGHTS; AND 
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WHEREAS, THE LEGISLATURE RECOGNIZES THAT ACCORDING A 

PRIVILEGE TO FILE ADDITIONAL STATEMENTS OF CLAIM PRESENTS A 

POTENTIAL FOR ABUSE BY THOSE WHO MAY ATTEMPT TO REFILE 

PREVIOUSLY ADJUDICATED CLAIMS, AND THE LEGISLATURE THUS 

BELIEVES THAT THE COURTS SHOULD DEAL HARSHLY WITH ANY ABUSES 

BY SUCH MEASURES AS, WITHOUT LIMITATION, THE IMPOSITION OF 

SANCTIONS UNDER RULE 11, MONTANA RULES OF CIVIL PROCEDURE; 

AND 

WHEREAS, THE LEGISLATURE DETERMINES THAT THE DEADLINE 

FOR FILING WATER RIGHT CLAIMS AS PROVIDED IN THIS BILL 

APPROPRIATELY BALANCES THE INTERESTS AT STAKE IN THE 

ADJUDICATION. 

THEREFORE, THE LEGISLATURE FINDS IT IS APPROPRIATE TO 

MAKE THE FOLLOWING AMENDMENTS TO SECTIONS 85-2-102, 

85-2-211, 85-2-213, 85-2-221, 85-2-225, 85-2-226, 85-2-234, 

85-2-237, ANO 85-2-306, MCA, IN ORDER TO PROVIDE FOR THE 

ACCEPTANCE OF ADDITIONAL STATEMENTS OF CLAIM TO EXISTING 

WATER RIGHTS UNDER THE CONDITIONS SET FORTH IN THIS BILL. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

(Refer to Introduced Bill) 

Strike everything after the enacting clause and insert: 

Section 1. Section 85-2-102, MCA, is amended to read: 

"85-2-102. (Temporary) Definitions. Unless the context 

requires otherwise, in this chapter the following 
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definitions apply: 

(l) "Appropriate" means to: 

(a) divert, impound, or withdraw (including by stock 

for stock water) a quantity of water; 

(b) in the case of a public agency, to reserve water in 

accordance with 85-2-316; or 

(c) in the case of the department of fish, wildlife, 

and parks, to lease water in accordance with 85-2-436. 

(2) "Beneficial use", unless otherwise provided, means: 

(a) a use of water for the benefit of the appropriator, 

other persons, or the public, including but not limited to 

agricultural (including stock water), domestic, fish and 

wildlife, industrial, irrigation, mining, municipal, power, 

and recreational uses; 

(b) a use of water appropriated by the department for 

the state water leasing program under 85-2-141 and of water 

leased under a valid lease issued by the department under 

85-2-141: and 

(c) a use of water by the department of fish, wildlife, 

and parks pursuant to a lease authorized under 85-2-436. 

( 3) 11 Board 11 means the board of natural resources and 

conservation provided for in 2-15-3302. 

( 4) "Certificate• means a certificate of water right 

issued by the department. 

( 5) "Change in appropriation right" means a change in 
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the place of diversion, the place of use, the purpose of 

use, or the place of storage. 

(6) "Commission" means the fish, wildlife, and parks 

commission provided for in 2-15-3402. 

(7) "Declaration" means the declaration of an existing 

right filed with the department under section B, Chapter 

452, Laws of 1973. 

(8) "Department" means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

(9) "Existing right" means a right to the use of water 

which would be protected under the law as it existed prior 

to July 1, 1973. 

(10) •Ground water• means any water that is beneath the 

ground suC"face. 

( 11) "LATE CLAIM" MEANS A CLAIM FORFEITED PURSUANT TO 

THE CONCLUSIVE PRESUMPTION OF ABANDONMENT UNDER 85-2-226. 

t¼¼tJ.!.ll "Permit" means the permit to appropriate issued 

by the department under B5-2-301 through 85-2-303 and 

B5-2-306 through 85-2-314. 

t¼itl.!11 "Person" means an individual, association, 

paC"tnership, corporation, state agency, political 

subdivision, the United States or any agency thereof, or any 

other entity. For purposes of 85-2-221(3), person includes 

predecessors in_int~~est. 
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t¼:3till.l "Political subdivision" means any county, 

incorporated city or town, public corporation, or district 

created pursuant to state law or other public body of the 

state empowered to appropriate water but not a private 

corporation, association, or group. 

t±4t~ "Salvage" means to make water available for 

beneficial use from an existing valid appropriation through 

application of water-saving methods. 

t¼5ti.!!.l "Waste" means the unreasonable loss of water 

through the design or negligent 

appropriation or water distribution 

operation 

facility or 

application of water to anything but a beneficial use. 

of an 

the 

t¼6ti.!ll "Water•• means all water of the state, surface 

and subsurface, regardless of its character or manner of 

occurrence, including but not limited to geothermal water, 

diffuse surface water, and sewage effluent. 

f¼Tti.!!l "Watercourse" means any naturally occurring 

stream or river from which water is diverted for beneficial 

uses. It does not include ditches, culverts, or other 

marunade waterways. 

f¼8ti.!2.l "Water division" means a drainage basin as 

defined in 3-7-102. 

t~9til.QJ. "Water judge" means a judge as provided for in 

Title 3, chapter 7. 

ti&t1lll "Water master" means a master as provided for 
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artificial opening or 

excavation in the ground, however made, by which ground 

water is sought or can be obtained or through which it flows 

under natural pressures or is artificially withdrawn. 

(Terminates June 30, 1999--sec. 4, Ch. 740, L. 1991.) 

85-2-102. (Effective July 1, 1999) Definitions. Unless 

the context requires otherwise, in this chapter the 

following definitions apply: 

(1) "Appropriate" means to divert, impound, or withdraw 

(including by stock for stock water) a quantity of water or, 

in the case of a public agency, to reserve water in 

accordance with 85-2-316. 

(2) "Beneficial use", unless otherwise provided, means: 

(a) a use of water for the benefit of the appropriator, 

other persons, or the public, including but not limited to 

agricultural (including stock water), domestic, fish and 

wildlife, industrial, irrigation, mining, municipal, power, 

and recreational uses; and 

(b) a use of water appropriated by the department for 

the state water leasing program under 85-2-141 and of water 

leased under a valid lease issued by the department under 

85-2-141. 

(3} "Board" means the board of natural resources and 

conservation provided for in 2-15-3302. 
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(4) "Certificate• means a certificate of water right 

issued by the department. 

( 5) "Change in appropriation right II means a change in 

the place of diversion, the place of use, the purpose of 

use, or the place of storage. 

(6) 11 Declaration" means the declaration of an existing 

right filed with the department 

452, Laws of 1973. 

(7) "Department• means 

under section 

the department 

8, Chapter 

of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

(8) •Existing right" means a right to the use of water 

which would be protected under the law as it existed prior 

to July 1, 1973, 

(9) "Ground water" means any water that is beneath the 

ground surface. 

(10) "LATE CLAIM" MEANS A CLAIM FORFEITED PURSUANT TO 

THE CONCLUSIVE PRESUMPTION OF ABANDONMENT UNDER 85-2-226. 

tt8ti!!.l "Permit" means the permit to appropriate issued 

by the department under 85-2-301 through 85-2-303 and 

85-2-306 through 85-2-314. 

tt¼tiill "Person• means 

partnership, corporation, 

an individual, 

state agency, 

association, 

political 

subdivision, the United States or any agency thereof, or any 

other entity. For purposes of 85-2-221(3), person includes· 
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predecessors in interest. 

ttiti.!ll "Political subdivision" means any county, 

incorporated city or town, public corporation, or district 

created pursuant to state law or other public body of the 

state empowered to appropriate water but not a private 

corporation, association, or group. 

tt3tilll "Salvage" means to make water available for 

beneficial use from an existing valid appropriation through 

application of water-saving methods. 

t¼4till..l "Waste" means the unreasonable loss of water 

through the design or negligent 

appropriation or water distribution 

operation 

facility or 

of an 

the 

application of water to anything but a beneficial use. 

t¼Stil.ti "Water" means all water of the state, surface 

and subsurface, regardless of its character or manner of 

occurrence, including but not limited to geothermal water, 

diffuse surface water, and sewage effluent. 

t¼6tl!ll "Watercourse" means any naturally occurring 

stream or river from which water is diverted for beneficial 

uses. It does not include ditches, culverts, or other 

manmade waterways. 

t¼~til!l.l •water division• 

defined in 3-7-102. 

means a drainage basin as 

t¼9tilll_ "Water judge" means a judge as provided for in 

Title 3, chapter 7. 
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t¼9t.i!Q.1 "Water master" means a master as provided for 

in Title 3, chapter 7. 

H&tilll. "Well" means any artificial opening or 

excavation in the ground, however made, by which ground 

water is sought or can be obtained or through which it flows 

under natural pressures or is artificially withdrawn." 

Section 2. Section 85-2-211, MCA, is amended to read: 

"85-2-211. Petition by attorney general. Within 20 days 

after May 11, 1979, the state of Montana upon relation of 

the attorney general shall petition the Montana supreme 

court to require all persons claiming a right within a water 

division to file a claim of the right as provided in 

85-2-22lfil." 

Section 3. Section 85-2-213, MCA, is amended to read: 

•es-2-213. Notice of order -- additional filing period. 

i!l To assure that all persons who may claim an existing 

water right are notified of the requirement to file a claim 

of that right, the Montana supreme court shall give notice 

of the order as follows: 

t¼tfil It shall cause the order, printed in not less 

than 10-point type, to be placed in a prominent and 

conspicuous place in all daily newspapers of the state and 

in at least one newspaper published in each county of the 

state within 30 days after the Montana supreme court order 

as provided in 85-2-212 and in April of 1980, 1981, 1982, 
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and 1983. 

tztfil It shall cause the order, in writing, to be 

placed in a prominent and conspicuous location in each 

county courthouse in the state within 30 days after the 

Montana supreme court order as provided in 85-2-212. 

t3t~ It shall provide a sufficient number of copies 

of the order to the county treasurers before October 15, 

1979, 1980, 1981, and 1982, and the county treasurers shall 

enclose a copy of the order with each statement of property 

taxes mailed in 1979, 1980, 1981, and 1982. In the 

implementation of this subsection, the department shall 

provide reimbursement to each county treasurer for the 

reasonable additional costs incurred by the treasurer 

arising from the inclusion of the order required by this 

section. The department shall be reimbursed for such costs 

from the water right adjudication account created by 

17 85-2-241. 

18 

19 

20 

21 

22 

23 

24 

25 

t4till It shall provide copies of the order, in 

writing, to the press services with offices located in 

Helena within 30 days after the Montana supreme court order 

as provided in 85-2-212, and in April of 1980, 1981, 1982, 

and 1983. 

t5till_ It shall, under authority granted to the states 

by 43 u.s.c. 

order upon the 

666, provide for service of the petition and 

United States attorney general or his 
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designated representative. 

t6till It may also in its discretion give notice of the 

order in any other manner that will carry out the purposes 

of this section. 

tTt~ It may also in its discretion order that the 

department or the water judge assist the Montana supreme 

court in the carrying out of this section. 

(2) ta) To assure that all persons who failed to file a 

claim of existing right under 85-2-221(1) are provided 

notice of the opportunity to file a claim on or before July 

lt. !!ll 1996, as provided in 85-2-221(3) 1 the department 

shall provide notice as follows: 

(i) It shall, in October 1993, April and October 1994, 

and April AND OCTOBER 1995, AND APRIL 1996, cause a notice 

of the right to file a claim in accordance with 85-2-221(3) 

to be published in all daily newspapers in the state and in 

at least one newspaper in each county in the state. 

(ii) It shall, in OCtober 1993, April and Octobec 1994, 

and April AND OCTOBER 1995, AND APRIL 1996, provide copies 

of the notice, in writing, to the press services with 

offices located in Helena. 

(iii) It shall, by OCtober 1993, provide copies of the 

notice to the United States attorney general and to all 

Indian tribes in Montana. 

(iv) It shall cause copies of the notice to be posted in 
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a conspicuous location in each county courthouse and 

department field office in the state. 

(v) It may also, in its discretion, provide notice in 

any other manner that will effectuate the purposes of 

85-2-221(3). 

(b) The water court shall include notice of 85-2-221(3} 

in all notices, decrees, or orders issued pursuant to 

85-2-231 or 85-2-232 after [the effective date of this act) 

until Jul.Y....!..!_ ¼995 1996. 

(3) Notice given in accordance with subsection (2) must 

at a minimum indicate that any person who failed to file a 

claim of existing right before April 30, 1982, may file such 

claim by phy~ically filing it with the department on or 

before Jul.Y....!..!_ ¼995 1996, or sending it by United States 

mail, .P2_stmacked on or before Jul.Y___h ¼995 1996. 

Additionally, the notice must indicate that UNDER 85-2-226, 

AS INTERPRETED BY THE MONTANA SUPREME COURT, a failure to 

file or mail the claim results in the forfeiture for all 

time of any existing rights to the use of water that are not 

claimed in accordance with the provision~_of 85-2-221." 

Section 4. Section 85-2-221, MCA, is amended to read: 

"85-2-221. Filing of clai■ of existing water right. (1) 

A person claiming an existing right, unless exempted under 

85-2-222 or unless an earlier filing date is ordered as 

pcovided in 85-2-212, shall file with the depactment no 
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later than June 30, 1983, a statement of claim for each 

water right asserted on a form provided by the department. 

(2) The department shall file a copy of each statement 

of claim with the clerk of the district court for the 

judicial district in which the diversion is made or, if 

there is a claimed right with no diversion, the department 

shall file a copy of the statement of claim with the clerk 

of the district court of the judicial district in which the 

use occurs. 

( 3) Subject to certain terms ~nd conditions, the 

legislature intends to provide for the remission of the 

forfeiture of existing rights to the use of water caused by 

the failure to comply with subsection (1). Accordingly, WITH 

RESPECT ONLY TO A BASIN THAT BAS NO'!' BEEN CLOSED TO FURTHER 

APPROPRIATION PURSUANT TO A COMPACT RATIFIED BY THE 

LEGISLATURE UNDER PART 7 OF THIS CHAPTER PRIOR TO [THE 

EFFECTIVE DATE OF THIS ACT), a person who failed to file a 

claim of an existing water right on or before April 30, 

1982, may file with the department a claim of an existing 

water right on or before July 1, ~ 1996, on forms 

provided by the department. This section is not intended to 

prevent a person who may have filed a claim of an existing 

water right on or before April 30, 1982, from filing an 

additional claim under this section if and to the extent 

that the additional ....!.!51.ht cl~imed is not the same as the 
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right that was the subject of a previous claim. Claims must 

be physically submitted to the department or sent by United 

States mail, postmarked on or before the deadline set forth 

in this subsection, in order to be considered timely. Within 

30 days of receipt, the department shall file copies of 

timely filed claims with the appropriate clerk of court as 

provided in subsection (2), and those claims are then 

subject to adjudication by the district courts as any other 

claim of existing right. The claimant is then subject to all 

rights and obligations of any other party, except that: 

(a) any--c¼a¼mant-whe-has-£¼¼ed-a-c¼a¼m-a£ter-Apr¼¼-367 

¼98z7-but-en-er-be£ere-au¼y-¼7 ¼995 ¼9967 --must--ha•e--the 

~ A LATE CLAIM MUST BE incorporated into the 

adjudication, subject to all prior proceedings,--and--does 

no~7--eKeep~--as--o~herw¼ee--prov¼ded--¼n-85-i-i3~,-hav@-ehe 

righ~-te-reopen-deerees-pPe•iotts¼y-entered-or-te--ob;ee~--eo 

mat~ers--pPe¥¼oas¼y--determined--on--the-m~r¼~s-by-~h~-wate~ 

eettrt-after-eb;ectien~-and THAT HAVE TAKEN PLACE PRIOR TO 

THE INCLUSION OF THE LATE CLAIM IN THE ADJUDICATION; 

(B) THE PERSON ASSERTING A LATE CLAIM MAY REQUEST THAT 

A DECHEE PREVIOUSLY ENTERED BE REOPENED OR MAY OBJECT TO 

MATTERS PREVIOUSLY DETERMINED ON THE MERITS BY THE WATER 

COURT ONLY TO THE EXTENT THAT THE REQUEST OR OBJECTION IS 

OTHERWISE AUTHORIZED BY LAW AND IS BASED ON A CLAIM OF WATER 

RIGHT FILED ON OR BEFORE APRIL 30, 1982, UNLESS 'l'HE PERSON 
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ASSERTING A LATE CLAIM ALSO HAS FILED A CLAIM ON OR BEFORE 

APRIL 30, 1982; 

f.!!tl.£1 any--e¼aiman~-~who-has-£i¼ed a-elaim-a£ter-Ap~i¼ 

387 -¼98i 7-bat-on-or-be!ore--aa¼y--¼, ¼995 ¼996, A PERSON 

ASSERTING A LATE CLAIM does not have the right 0[ standing 

to object to any water rights compact reached in accordance 

with pa.ct 7 of this chapter that is ratified by the 

legislature prior to [the effective date of this act] EXCEPT 

TO THE EXTENT THAT RIGHT OR STANDING TO OBJECT EXISTS BASED 

ON A CLAIM OF WATER RIGHT FILED ON OR BEFORE APRIL 30, 1982, 

or to claim protection FOR THE RIGHT REPRESENTED IN THE LATE 

CLAIM under any provision of such a compact that 

subordinates the use of a water right recognized in the 

compact to a right recognized under state law; and 

tet--any--c¼a¼mant-vfte-has-£¼¼ed-a-e¼aim-a£ter-Apri¼-38r 

¼96i7-bat-on-or-be!ore-Ja¼y-¼7 ¼995 ¼996 7 -±s-¼±ob¼e-!or--ony 

eosts--and--damages--te--any--other--e¼aimant--ea~sed-by-the 

¼atteris-act±cns-¼n-reasonab¼e-re¼ianee--~poa--the--former~s 

!a¼¼are--to--!±¼e--o--c¼a±m-on-or-berere-Apr±¼-38,-¼98i,-ond 

apeft-the-eonc¼as¼ve-presnm.pt¼oft-0£-abandonment--provided--in 

85-i-ii6,-ond 

tdt--ony--c•±st±n9-r±9ht-to-the-nee-0£-water-thot-±s-the 

sttbieet--o£--a--e¼aim--fi¼ed--a£ter--Apri¼--387---¼98i,---is 

sabord±note-to~ 

t±t--o¼¼-£¼¼ed-c¼o±ms-£±no¼¼y-odjad±coted-to-be-vo¼±d; 
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fiit-a¼¼---reserved---water--r¼9ftt--eompacts--ne9otiated 

parsuant-to-this-ehapter7 

fii¼t-a¼¼--permits--and--reservations--0£--water--isened 

pnrsttant-to-this-ehapter-¼£--and--to--the--exteftt--that--the 

permitho¼der--or-reservation-ho¼der-£i¼es-aft-ob;eetioft-ttnder 

tftis-part-and-proves-that-the--permitho¼der--or--reservat~oft 

ho¼der-reasonab¼y-re¼ied-ttpen-the-fai¼ttre-of-the-c¼aimaftt-to 

!±¼e-o-e¼o±m-on-or-be£ore-Apr±¼-38,-¼99i~ 

(D) IF THE WATER JUDGE, FOLLOWING OBJECTION BY ANOTHER 

PERSON ASSERTING A CLAIM, FINDS THAT A RIGHT REPRESENTEO IN 

A LATE CLAIM DID NOT EXIST ON JULY l, 1973, OR THAT THE 

RIGHT REPRESENTED BY THE LATE CLAIM SHOULD BE SUBORDINATED 

TO ANOTHER RIGHT UNDER SUBSECTION (3) (Fl OR THAT THE RIG.HT 

REPRESENTED IN THE LATE CLAIM WAS THE SUBJECT OF A PRIOR 

ORDER OR DECREE BY THE WATER JUDGE, THE WATER JUDGE SHALL 

AWARD COSTS AND REASONABLE ATTORNEY FEES TO THE PERSON OR 

PERSONS FILING THE OBJECTION; 

(E) A PERSON WHO HAS A LATE CLAIM MAY BE FOUND LIABLE 

FOR COSTS AND DAMAGES INCURRED BY ANOTHER PERSON WHO PROVES 

BY A PREPONDERANCE OF THE EVIDENCE THAT THE COSTS AND 

DAMAGES WERE INCURRED AS A RESULT OF ACTIONS UNDERTAKEN IN 

REASONABLE RELIANCE UPON A LATE CLAIM AND THE CONCLUSIVE 

PRESUMPTION OF ABANDONMENT PROVIDED IN 85-2-226. A CLAIM 

FOR DAMAGES AND COSTS UNDER THIS SUBSECTION (E) MUST BE 

FILED IN A COURT OF GENERAL JURISDICTION ON OR BEFORE JULY 
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l, 1998. THE COURT OF GENERAL JURISDICTION IN WHICH THE 

ACTION IS COMMENCED MAY, UPON MOTION, CERTIFY THE CASE TO 

THE WATER COURT FOR SUBORDINATION OF THE RIGHT ASSERTED IN 

THE LATE CLAIM IF SUBORDINATION WILL CURE THE ALLEGED 

DAMAGE. 

(F) THE WATER JUDGE MAY SUBORDINATE AN EXISTING RIGHT 

ASSERTED IN A LATE CLAIM TO A CLAIM FILED ON OR BEFORE APRIL 

30, 1982, TO A RESERVED WATER RIGHT COMPACT NEGOTIATED OR TO 

A PERMIT ISSUED PURSUANT TO THIS CHAPTER IF AND TO THE 

EXTENT THAT AN OBJECTION IS FILED UNDER THIS PART BY A 

PERSON ENTITLED TO SUBORDINATION BY JULY 1, 1998, AND THE 

OBJECTOR PROVES BY A PREPONDERANCE OF THE EVIDENCE THAT THE 

O_BJECTOR HAS REASONABLY RELIED TO THE OBJECTOR'S DETRIMENT 

UPON THE FAILURE TO FILE THE EXISTING RIGHT ON OR BEFORE 

APRIL 30~ 1982, AND THE CONCLUSIVE PRESUMPTION OF 

ABANDONMENT PROVIDED IN 85-2-226. 

(4) The department and the district courts may not 

accept any statements of claim physically submitted or 

postmarked after July 1, t995 1996, AND SHALL NOTIFY A 

PERSON WHO FILES A CLAIM AFTER JULY 1, 1996, THAT THE CLAIM 

WILL NOT BE ACCEPTED." 

Section 5. Section 85-2-225, MCA, is amended to read: 

"85-2-225. Piling fee -- processing fee for remitted 

claims. (1) Each claim filed under 85-2-221 or 85-2-222 must 

be accompanied by a filing fee in the amount of $40, subject 
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to the following exceptions: 

(a) the total filing fees for all claims filed by one 

person in any one water court division may not exceed $480; 

and 

{b) no filing fee is required accompanying a claim of 

an existing right that is included in a decree of a court in 

the state of Montana and wh¼eh that is accompanied by a copy 

of that decree or pertinent portion thereof. 

(2) A claim that is exempt from the filing requirements 

of 85-2-221(1) but that is voluntarily filed must be 

accOJDpanied by a filing fee in the amount of $40. Exempt 

claims for a single development with several uses if filed 

simultaneously may be accompanied by a filing fee in the 

amount of $40. 

(3) (a) Except as provided in subsection illill (3)(C), 

in addition to the filing fee set forth in subsection fl}, 

each statement of claim filed under 85-2-221(3) must be 

accompanied by a processing fee in the amount of $398 ~ 

WHICH MUST BE DEPOSITED IN THE WATER RIGHTS ADJUDICATION 

ACCOUNT. 

(BJ IF AN OBJECTION IS FILED TO A LATE CLAIM, THE WATER 

JUDGE SHALL ASSESS AN ADDITIONAL FEE OF $200 AGAINST THE 

PERSON ASSERTING THE LATE CLAIM, WHICH FEE MUST BE DEPOSITED 

IN THE WATER RIGHTS ADJUDICATION ACCOUNT. 

tbt(C) For a statement of claim that was filed after 
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April 30, 1982 1 but prior to [the effective date of this 

act] or for a statement of claim filed by a state agency, 

the processing fee provided for in subsection (3){a) must be 

paid on or before the entry of the temporary preliminary 

decree or the preliminary decree for the basin for which the 

claim is filed." 

Section 6. Section 85-2-226, MCA, is amended to read: 

"85-2-226. Abandonment by failure to file claia. The 

failure to file a claim of an existing right as required by 

85-2-2211.!l establishes a conclusive presumption of 

abandonment of that right.• 

Section 7. Section 85-2-234, MCA, is amended to read: 

"85-2-234. Pinal decree. (1) The water judge shall, on 

14 the basis of the preliminary decree and on the basis of any 

15 

16 

17 

hearing that may have been held, enter a final decree 

affirming or modifying the preliminary decree. If no request 

for a hearing is filed within the time allowed, the 

18 preliminary decree automatically becomes final, and the 

19 

20 

water judge shall enter it as the final decree. 

(2) The terms of a compact negotiated and ratified 

21 under 85-2-702 must be included in the final decree without 

22 alteration unless an objection is sustained pursuant to 

23 85-2-233; provided that the court may not alter or amend any 

24 of the terms of a compact except with the prior written 

25 consent of the parties in accordance with applicable law. 
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(3) The final decree sha¼¼ must establish the existing 

rights and priorities within the water judge's jurisdiction 

of persons reguired-by who have filed a claim in accordance 

with 85-2-221 ~o-fi¼e-a-e¼a¼m--fer--an--exiating--right, of 

persons required to file a declaration of existing rights in 

the Powder River basin pursuant to an order of the 

department or a district court issued under sections 8 and 9 

of Chapter 452, Laws of 1973, and of any federal agency or 

Indian tribe possessing water rights arising under federal 

law, required by 85-2-702 to file claims. 

(4) The final decree sha¼¼ must establish, in a form 

determined to be appropriate by the water judge, one or more 

tabulations or lists of all water rights and their relative 

14 priorities. 

15 

16 

17 

18 

19 

20 

(5) The final decree sha¼¼ must state the findings of 

fact, along with any conclusions of law, upon which the 

existing rights and priorities of each person, federal 

agency, and Indian tribe named in the decree are based. 

(6) For each person who is found to have an existing 

right arising under the laws of the state of Montana, the 

21 final decree sha¼¼ must state: 

22 (a) the name and post-office address of the owner of 

23 the right; 

24 (b) the amount of water included in the right, as 

25 follows: 
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(i) by flow rate for direct flow rights, such as 

irrigation rights; 

(ii) by volume for rights, such as stockpond and 

reservoir storage rights, and for rights that are not 

susceptible to measurement by flow rate; or 

(iii) by flow rate and volume for rights that a water 

judge determines require both volume and flow rate to 

adequately administer the right; 

(c) the date of priority of the right; 

(d) the purpose for which the water included in the 

right is used; 

(e) the place of use and a description of the land, if 

any, to which the right is appurtenant, 

(f) the source of the water included in the right; 

(g) the place and means of diversion; 

(h) the inclusive dates during which the water is used 

each year; 

(i) any other information necessary to fully define the 

nature and extent of the right. 

( 7) Par each person, tribe, or federal agency 

possessing water rights arising under the laws of the United 

States, the final decree aha¼¼ must state: 

(a) the name and mailing address of the holder of the 

right; 

(b) the source or sources of water included in the 
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right; 

(c) the quantity of water included in the right; 

(d) the date of priority of the right, 

(e) the purpose for which the water included in the 

right is currently used, if at all; 

( f) the place of use and a description of the land, if 

any, to which the right is appurtenant; 

(g) the place and means of diversion, if any; and 

(h) any other information necessary to fully define the 

nature and extent of the right, including the terms of any 

compacts negotiated and ratified under 85-2-702. 

(8) Clerical mistakes in a final decree may be 

corrected at any time on the initiative of the water judge 

or on the petition of any person who possesses a water 

right. The water judge shall order the notice of a 

correction proceeding as he determines to be appropriate to 

advise all persons who may be affected by the correction. An 

order of the water judge making or denying a clerical 

correction is subject to appellate review .. " 

Section 8. Section 85-2-237, MCA, is amended to read: 

"85-2-237. Reopening and review of decrees. (1) The 

After JulL..!.L_ !!!i 1996, the water judges shall by order 

reopen and review, within the limits set forth by the 

procedures described in this section, all preliminary or 

final decrees: 
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~ that have been issued by-the-water-eettrts but have 

not been noticed throughout the water divisions; or 

!!u__ fQJ basin~ for which claim~ ~ave been filed under 

85-2-221(3). 

(2) (a) Each order must state that the water judge will 

reopen the decree or decrees and, upon a hearing, review the 

water court's determination of any claim in the decree or 

decrees if an objection to the claim has been filed for the 

purpose of protecting rights to the use of water from 

sources: 

(i) within the basin for which the decree was entered; 

or 

(ii) in other basins that are hydrologically connected 

to sources within the basin for which the decree was 

entered. 

(b) A person may not raise an objection to a matter in 

a reopened decree if he the person was a party to the matter 

when the matter was previously litigated and resolved as the 

result of the previous objection process, unless 

objection is allowed for any of the following reasons: 

the 

(i) mistake, 

neglect; 

inadvertence, surprise, or excusable 

(ii) newly discovered evidence that by due diligence 

could not have been discovered in time to move for a new 

trial under Rule 59(b), Montana Rules of Civil Procedure; 
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(iii) fraud, misrepresentation, or other misconduct of 

an adverse party; 

(iv) the judgment is void; 

(v) any other reason justifying relief from the 

operation of the judgment. 

(c) The objection must be made in accordance with the 

procedure for filing objections under 85-2-233. 

(3) The water judges shall serve notice by mail of the 

en~ry of the order providing for the reopening and review of 

a decree or decrees to the department and to the persons 

entitled to receive service of notice under 85-2-232(1). 

(4) Notice of the reopening and review of a preliminary 

or final decree must also be published at least once each 

week for 3 consecutive weeks in at least three newspapers of 

general circulation wftieh ~ cover the water division or 

divisions in which the decreed basin is located. 

(5) No objection may cause a reopening and review of a 

claim unless the objection is filed with the appropriate 

water court within 180 days after the issuance of the order 

under subsection (1). This period of time may, for good 

cause shown, be extended by the water judge for up to two 

90-day periods if an application for extension is made 

within the original 180-day period or any extension of it. 

(6) The water judge shall provide notice to the 

claimant of any timely objection to his the claim and, after 
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further reasonable notice to the claimant, the objector or 

objectors, and other interested persons, set the matter for 

hearing. The water judge may conduct individual or 

consolidated hearings, and any hearing must be conducted 

according to the Montana Rules of Civil Procedure. On an 

order of the water judge, a hearing may be conducted by a 

water master, who shall prepare a report of the hearing as 

provided in Rule 53(e), Montana Rules of Civil Procedure. 

(7) The water judge shall, on the basis of any hearing 

held on the matter, take action as warranted from the 

evidence beiere-h¼m, including dismissal of the abjection or 

modification of the portion of the decree describing the 

contested claim. 

(8) An order or decree modifying a previously issued 

final decree as a result of procedures described in this 

section may be appealed in the same manner as provided for 

an appeal taken from a final order of a district court. 

(9) An order or decree modifying a previously issued 

preliminary decree as a result of procedures described in 

this section may be appealed under 85-2-235 when the 

preliminary decree has been made a final decree." 

Section 9. section 85-2-306, MCA, is a.mended to read: 

•85-2-306. (Telll)Orary) &zceptlona to perait 

requireaents fee. (1) Ground water may be appropriated 

only by a person who has a possessory interest in the 
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property where the water is to be put to beneficial use and 

exclusive property rights in the ground water development 

works or, if another person has rights in the ground water 

development works, the written consent of the person with 

those property rights. Outside the boundaries of a 

controlled ground water area, a permit is not required 

before appropriating ground water by means of a well or 

developed spring with a maximum appropriation of 35 gallons 

per minute or less, not to exceed 10 acre-feet per year, 

except that a combined appropriation from the same source 

from two or more wells or developed springs exceeding this 

limitation requires a permit. Within 60 days of completion 

of the well or developed spring and appropriation of the 

ground water for beneficial use, the appropriator shall file 

a notice of completion with the department on a form 

provided by the department at its offices and at the offices 

of the county clerk and recorders and pay a filing fee. Upon 

receipt of the notice, the department shall review the 

notice and may, before issuing a certificate of water right, 

return a defective notice for correction or completion, 

together with the reasons for returning it. A notice does 

not lose priority of filing because of defects if the notice 

is corrected, completed, and refiled with the department 

within 30 days or within a further time as the department 

may allowr not to exceed 6 months. If a notice is not 
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corrected and completed within the time allowed, the 

priority date of appropriation shall--be is the date of 

refiling a correct and complete notice with the department. 

A certificate of water right may not be issued until a 

correct and complete notice has been filed with the 

department. The original of the certificate efta¼¼ ~ be 

sent to the appropriator. The department shall keep a copy 

of the certificate in its office in Helena. The date of 

filing of the notice of completion is the date of priority 

of the right. 

(2) An appropriator of ground water by means of a well 

or developed spring first put to beneficial use between 

January 1, 1962, and July l, 1973, who did not file a notice 

of completion, as required by laws in force prior to April 

14, 1981, with the county clerk and recorder shall file a 

notice of completion, as provided in subsection (1) er--this 

section, with the department to perfect the water right. The 

filing of a claim ef--existiftg--weter--right pursuant to 

85-2-221 is sufficient notice of completion under this 

subsection. The priority date of the appropriation shall-be 

is the date of the filing of a notice as provided in 

subsection (1) of this section or the date of the filing of 

the claim of existing water right. An appropriation under 

this subsection is an existing right, and a permit is not 

required; however, the department shall acknowledge the 
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receipt of a correct and complete filing of a notice of 

completion, except that for an appropriation of 35 gallons 

per minute or less, not to exceed 10 acre-feet per year, the 

department shall issue a certificate of water right. If a 

certificate is issued under this section, a certificate need 

not be issued under the adjudication proceedings provided 

for in 85-2-236. 

(3) A permit 

impoundment or pit 

is not required before constructing an 

and appropriating water for use by 

livestock if the maximum capacity of the impoundment or pit 

is leas than 15 acre-feet and the appropriation is less than 

30 acre-feet per year and is from a source other than a 

perennial flowing stream and the impoundment or pit is to be 

constructed on and will be accessible to a parcel of land 

that is owned or under the control of the applicant and that 

is 40 acres or larger. As used in this subsection, a 

perennial flowing stream means a stream which that 

historically has flowed continuously at during all seasons 

of the year, during dry as well as wet years. However, 

within 60 days after constructing the impoundment or pit, 

the appropriator shall apply for a permit as prescribed by 

this part. Upon receipt of a correct and complete 

application for a stockwater provisional permit, the 

department shall then automatically issue a provisional 

permit. If the department determines after a hearing that 
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the rights of other appropriators have been or will be 

adversely affected, it may revoke the permit or require the 

permittee to modify the impoundment or pit and may then make 

the permit subject to such terms, conditions, restrictions, 

or limitations it considers necessary to protect the rights 

of other appropriators. 

(4) A person may also appropriate water without 

applying for or prior to receiving a permit under rules 

adopted by the board under 85-2-113. 

(5) In addition to the filing fee prescribed by the 

board by rule pursuant to 85-2-113, a person filing a notice 

under subsection (l) shall pay a $10 fee, and the department 

shall deposit $10 of each filing fee collected pursuant to 

subsection (1) in the ground water assessment account, 

established in 85-2-905, within the state special revenue 

fund. (Terminates July 1, 1993--sec. 22, Ch. 769, L. 1991.) 

85-2-306. (Effective July 1, 1993) Ezceptions to permit 

requirl!llents. (1) Ground water may be appropriated only by a 

person who has a possessory interest in the property where 

the water is to be put to beneficial use and e~clusive 

property rights in the ground water development works or, if 

another person has rights in the ground water development 

works, the written consent of the person with those property 

rights. outside the boundaries of a controlled ground water 

area, a permit is not required before appropriating ground 
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water by means of a well or developed spring with a maximum 

appropriation of 35 gallons per minute or less, not to 

exceed 10 acre-feet per year, except that a combined 

appropriation from the same source from two or more wells or 

developed springs exceeding this limitation requires a 

permit. Within 60 days of completion of the well or 

developed spring and appropriation of the ground water for 

beneficial use, the appropriator shall file a notice of 

completion with the department on a form provided by the 

department at its offices and at the offices of the county 

clerk and recorders. Upon receipt of the notice, the 

department shall review the notice and may, before issuing a 

certificate of water right, return a defective notice for 

correction or completion, together with the reasons for 

returning it. A notice does not lose priority of filing 

because of defects if the notice is corrected, completed, 

and refiled with the department within 30 days or within a 

further time as the department may allow, not to exceed 6 

months. If a notice is not corrected and completed within 

the time allowed, the priority date of appropriation snail 

be is the date of refiling a correct and complete notice 

with the department. A certificate of water right may not be 

issued until a correct and complete notice has been filed 

with the department. The original of the certificate shell 

!!!!!!l be sent to the appropriator. The department shall keep 
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a copy of the certificate in its office in Helena. The date 

of filing of the notice of completion is the date of 

priority of the right. 

(2) An appropriator of ground water by means of a well 

or developed spring first put to beneficial use between 

January l, 1962, and July 1, 1973, who did not file a notice 

of completion, as required by laws in force prior to April 

14, 1981, with the county clerk and recorder shall file a 

notice of completion, as provided in subsection (1) 0£-th±s 

section, with the department to perfect the water right. The 

filing of a claim of--eK¼s~ing--wa~er--r½gh~ pursuant to 

85-2-221 is sufficient notice of completion under this 

subsection. The priority date of the appropriation sha¼¼--be 

is the date of the filing of a notice as provided in 

subsection (1) of this section or the date of the filing of 

the claim of existing water right. An appropriation under 

this subsection is an existing right, and a permit is not 

required; however, the department shall 

receipt of a correct and complete filing 

acknowledge the 

of a notice of 

completion, except that for an appropriation of 35 gallons 

per minute or less, not to exceed 10 acre-feet per year, the 

department shall issue a certificate of water right. If a 

certificate is issued under this section, a certificate need 

not be issued under the adjudication proceedings provided 

for in 85-2-236. 
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(3) A permit is not required before constructing an 

impoundment or pit and appropriating water for use by 

livestock if the maximum capacity of the impoundment or pit 

is less than 15 acre-feet and the appropriation is less than 

30 acre-feet per year and is from a source other than a 

perennial flowing stream and the impoundment or pit is ta be 

constructed on and will be accessible to a parcel of land 

that is owned or under the control of the applicant and that 

is 40 acres or larger. As used in this subsection, a 

perennial flowing stream means a stream wh±eh that 

historically has flowed continuously a~ during all seasons 

of the year, during dry as well as wet years. However, 

within 60 days after constructing the impoundment or pit, 

the appropriator shall apply for a permit as prescribed by 

this part. Upon receipt of a correct and complete 

application for a stockwater provisional permit, the 

department shall then automatically issue a provisional 

permit. If the department determines after 

the rights of other appropriators have 

a hearing that 

been or will be 

adversely affected, it may revoke the permit or require the 

permittee to modify the impoundment or pit and may then make 

the permit subject to such terms, conditions, restrictions, 

or limitations it considers necessary to protect the rights 

of other appropriators. 

(4) A person may also appropriate water without 
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l applying for or prior to receiving a permit under rules 

2 adopted by the board under 85-2-113." 

3 NBW-BBe~f&N.--Seetion-te~-11onseYeTaittiity.--it--is--the--

4 ¼ntent--of--the--¼eg¼s¼etnre-thet-eeeh-pert-of-fth¼s-eett-is 

5 essentiaiiy-dependent-upon-every-ether-pe:rt7-and-¼f-ene-part 

6 is-he¼d-uneonsti~utiona¼-er-inva!idr--aii--other--parts--are 

7 inYa¼id• 
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NEW SECTION. SECTION 10. SEVERABILIT'i. IF A PART OF 

[THIS ACT] IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE 

FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [ THIS 

ACT) IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART 

REMAINS IN EFFECT IN ALL VALID APPLICATIONS THAT ARE 

SEVERABLE FROM_ THE INVALID APP!,ICA_TIONS. 

NEW S~ION. SECTION 11. CONTINGENT VOIDNESS. IF 

PART OF [THIS ACT) rs FOUND TO ESTABLISH A CONDITION UNDER 

WHICH THE PROVISIONS OF TITLE 85 DO NOT PROVIDE FOR A 

GENERAL STREAM ADJUDICATION FOR WHICH THE UNITED STATES HAS 

WAIVED ITS IMMUNITY FROM SUIT UNDER 43 U.S.C. 666 OR IF A 

PART OF 85-2-221(3)(C) 1 AS AMENDED BY [TBIS ACT), IS 

INVALID 1 THEN [THIS ACT] IS VOID. 

NEW SECTION. Section 12. Bf'fective date. [This act I is 

effective July 1, 1993. 

-End-
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SENATE BILL NO. 310 

INTRODUCED BY REA, KOEBNKE, SPRING, BECK, BURNETT, LYNCH, 

KASTEN, TVEIT, NATHE, HERTEL, DEVLIN, CRIPPEN, HIBBARD, 

WALLIN, M. HANSON, SWIFT, BACHINI, QUILICI, RYE, 

GROSFIELD, MESAROS, VAN VALKENBURG, HAGER, LARSON, 

SWYSGOOD, DEBRUYCKER, GRINDE, STOVALL, ZOOK, CLARK, 

TASH, BRUSKI-MAUS, VOGEL, WEEDING, KNOX 

A BILL FOR AN ACT ENTITLED: "AN ACT PRe¥¼BfN8--P8R--9HB 

AeellP'l'ANeB--eP--S9A9BMBlft'S-eP-ebl\tM-'f6--BHfS9iN8-WATBR-RMHTS 

PibB9--AnBR--5--PTMT7--APRib--36y--¼98i7---BSTABhiSHiN8---A 

RBBB-bB-PIIBSHMP1.'¼8N-eP-ABANBeNIIBN'l'-P8R-SHeB-WATBR-RMHTS? 

PIIBYiBiN8-------TBB---es,ABbiSIDIBNT--eP--A--PReeBBHRB--P8R 

ABoHBieAT¼N8--TIIEISB--RHBT87--PRBYiBiNEI---A---BBABbiNB---P8R 

AeeBP9ANeB---eP---STATBMBNTB--BP--eblliM7--AMBNBiN8--Bl!e'fi6NS 

95-i-iily-85-i-ii67-ANB--85-i-i3¼7--MeA7--ANB--PR8YiBiN8--AN 

iMMBBiA9B--BPPBeTiYB--BA9B--ANB--A-RftRBAe<fiYB-APPbfeABibiT¥ 

BATBT PROVIDING FOR TBE CONDITIONAL REMISSION OF THB 

P8RPB¼'PSRS--eP CERTAIN CLAIMS TO EXISTING RIGHTS TO THE USE 

OF WATER DETERMINED BY TBE MONTANA SUPREME COURT TO HAVE 

BEEN FORFEITED P8RPBiTBB PURSUANT TO SECTION 85-2-226, MCA; 

PROVIDING FOR THE FILING OF LATE CLAIMS IN THE GENERAL WATER 

RIGHTS ADJUDICATION; PROVIDING FOR STATEWIDE NOTICE OF THE 

RIGHT TO FILE~ CLAIMS; PROVIDING FOR A DEADLINE FOR THE 

ACCEPTANCE OP CLAIMS IN REMISSION; PROVIDING FOR CONDITIONS 
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UPON THE ADJUDICATION OP SUCH LATE CLAIMS! DIRECTING THE 

WATER POLICY COMMITTEE, IN COORDINATION WITH CERTAIN STATE 

AGENCIES, TO CONDUCT AN INTERIM STUDY REGARDING LATE CLAIM 

ISSUE§L AMENDING SECTIONS 85-2-102, 85-2-211, 85-2-213, 

85-2-221, 85-2-225, 85-2-226, 85-2-234, 85-2-237, AND 

85-2-306, MCA1 AND PROVIDING AN EFF_ECTIVE DATE. 

WHBIU!A97---Art¼e¼e---¾MT---see~ien--37--0£--the--Men~ana 

eonstitation-pro•ides-that-all-esistin9-ri9hts-te-the-ase-ef 

any--waters--Eer--any--nsefa¼--or--benefte¼a¼--pdrpose---are 

ree~nized-and-eonfir■ed;-aftd 

WHBRlilAS7---Artiele---¼K7---seetion--37--of--the--Montene 

eonat¼tttt¼on-prev¼des-that-the-he~is¼atare-sha¼¼-prev¼de-for 

the-adlllift¼stration7-eontro¼T-and-regtt¼at¼en-0£-water--rights 

and-sha¼¼-estab¼ish-a-aystem-of-eentra¼¼med-records;-and 

WHBRBAS7--Art¼e¼e--tM--oE--the--Montana-eonat¼tut¼on-was 

adopted-te-proteet-Mentene-water-rights-from-elailll9-by-water 

u■era-¼n-downatreaa-etates~-and 

WIIBRBAS7-¼n-erder-te-proteet-Montana-weter--rights--trem 

downstreaa--e¼a¼-y--the--Montana--hegis¼atttre-eatab¼ished-a 

proeedttre-£or-the-~enera¼-adjad¼cat¼en-ef-water--righta--and 

pre¥ided--in-aeetion-85-i-ii67-MeA7-thet-the-failare-to-ti¼e 

a-e¼ai■-to-an-ex¼at¼ng-ri1ht-in-reepense-to-a-genera¼-notiee 

of--adjud¼eation--and--¼n--aeeordanee--with---tfte---dead¼~ne 

eatab¼ished--ttnder--section-85-i-iit7-M€A7-wott¼d-estab¼ish-a 
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eonelaaive-prestu11pCien-M-abandoftlllent-of-ttlat-r*ght7-and 

WHBRl!AS7---aeeieion---8S-i-ii67---MeA7---was--enaeted--to 

~eatien-cm-tfte-a@rits-e£-eaeh-caaei-and 

UIIBlUY:zOr 'et11:. gene z al adj adicat ioa n!i~i!!-pe-nd:i,-ng7-and 

thre9~h-the-eottrse-ef-the-ad;ttd¼eat¼on7-¼t-hae-eome--te--the 

at~en~½en--0£-the-lreg½s¼atare-that-the-proYisiens-0£-seet¼en 

85-i-ii67-MeA7-may-reaait-in-the--ioss--of--otherwise--¥aiid 

-t•M-wet:..- ri9hta, and 

WIIBRBl'lll7--the--&e9iaiatare--deterainea--that-the-a-ry 

al>and-nt--of---ter--ri9hts--doea--not--afford---adef!ttate 

pre~eet¼en--te--Mentana--water--ri~hts--as--¼ntended--by-the 

Montana-eonstittttien-and-by-the-Mentana-heg¼s¼atare--and--¼s 

ineeneistent----with----¼en9-est8b¼ished----prineiplea----o~ 

abandenment;-and 

WBBRBAS7--it--ia--the-intent-of-the-be9iaiatare-that-the 

ad;adieation-proeeaa-aaat-pro•ide-for--the--ad;adieation--of 

a¼¼-Mentana-water-r¼ghta-in-e•iatenee-on-attiy-¼7-¼9i3~-and 

WHBRilAB7--beeaaae--the--9enerai--ad;adieation--of--water 

ri9hta--is-not-e-pieted-and-vi¼i-be-on9ein9-for-at-¼east-i8 

years7--the--&e9isiatare--finda--that--the---seeeptanee---of 

additionai--Btat.,.eftta--of--e¼aia--wi¼i-not-andaiy-deiay-the 

ad;~dieat¼on;-end 

WHBRBAS7--the--be9isiatare---deter■iftea---that---seetion 

8S-i-ii67--MeA7--i■poaea-a-harsh-and-anneeeaaary-pena¼ty-for 
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faiiare-to-fiie-a-State■ent-of-eiai■-by-Aprii-387-¼9827--and 

that--the--pene¼ty--¼s-not-eons¼atent-witft-the-±ntent-ef-the 

3 Montana-eenstitation-and--0£--the--~isiatnre--and--shea¼dT 
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thereforer---be---ad;nsted---in--a--aanner--that--wii¼--more 

appropr¼ate¼y--ha¼anee--the--intefi!'Sta--at--sHke---ifl--the 

ad;adieation--and--enabie--the-Water-eoart-to-ad;adieate-aii 

e~iating-water-rightST 

~BBRBPeR87-the-be9iaiatare-finds-that-it-is--appropriate 

to---ke--the-fDi¼-in9--aaendmenta--to--aeetiona-8S-i-ii¼7 

85-i-ii67-and-8S-i-i~i7-MeA7-in-order--to--pro¥ide--for--the 

aeeeptanee--or--add¼t¼onai--9tatements--ef-eia¼m-to-ew¼ating 

water-r¼ghts-ander-the-eondit¼ens-set-£orth-beiow. 

B~A~BMBN~-8P-¼N~l!N'P 

A-atate■ent-ef-intent-is--ineiaded--vith--this--biii--to 

prowide--eeament--te-the-Nontana-sapreae-eeHrt-regard¼ng-the 

adoption-ef-ra¼es-ef-proeedare-by-the-eoartT-~he--intent--of 

this--ie9iaiation--ia--to-baianee-the-intereata-of-the-atate 

and-of-theae-hoidin9-Montana-water-ri9hta-by-eatabiiahin9--a 

rebattabie7---rather---than--a--eone¼us¼¥e7--presuaption--0£ 

al>andonaent-for-atate■ents-of-e¼aia-fi¼ed--after--Aprii--387 

¼98i7--and--by--aiiovin9--the--ad;adieation-of-thoae-eiai■sT 

Beeauae-the-ad;adieat¼on-¼s-wi~ftin-the-;ur¼ad¼e~ion--&f--the 

;adieiai--braneh7--the-ie9is¼atare-be¼ie•es-that-the-Montana 

aapreae-eear~-ahoa¼d-adopt-ra¼ea-of-proeedare-gowern¼ng--tfte 
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ad;ad¼eation---0£---these---water--rights.--~he--¼egis¼atare 

reeogni~es-that-various--basins--within--the--state--are--in 

different---stages---in---the---adjudication--and--that--the 

¼egis¼atdre-ha■-pro•ided--a--meehanism--for--reopening--both 

pre¼iminary--and--£ina¼--deerees•--¼t--is--the-intent-o£-the 

¼egis¼atareT-therefore7--that--proeedures--be--deve¼oped--to 

a¼¼ow-£or-the-adjddieation-of-¼ate-c¼aims-sttbmitted-prior-to 

the--e¼osure-of-eoart-reeords-preeed¼ng-the-date-of-isaaance 

of-the-pre¼iminary-deeree-or-in--tftose--basins--in--whieh--a 

pre¼iminary--deeree--has-not-yet-been-reftderede-¼n-baaina-in 

whieh-a-pre¼i■inary-decree-or-£ina¼-deeree-haa-been--iaaaed7 

the--legislature--intends--that--the--late-filed--elai•s--be 

ad;adieated--when--the-deeree-is-reopened-¼n-aeeordanee-with 

BS-i-i3T.--¼n--beth--eaaea7--the--late--elaiaant--eheuld--be 

required-te-file-a-retjuest-for-hearing-on-the-late-elai■a. 

W¼th-reapeet-to-notice7--the--¼egia¼atare--intends--that 

not¼ee--be--provided-to-water-aaera-that-¼ate-e¼a¼ms-wi¼¼-be 

aeeepted7---sub;eet---to---a---rebuttable---presuaption---ef 

abandonment7-and-that-ob;eetiona-to-the-preaamption--or--the 

e¼aim--may--be--fi¼ede-WheneYer-pesaib¼e7-the-notiee-mast-be 

provided---in---eoart-generated---docaments----of----genera¼ 

eirett¼at½on7--atteh--as--the--temperary--pre¼iainary--deeree7 

notiee--of--ob;eetionT--pre¼iminary--deeree7--and--order--ef 

reopeninge--When--this--ia--not--peaaib¼e7--the-eoart-ahoa¼d 

devise-an-a¼ternative-method-for-notifytng-water--aaere--wfto 
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aay--be--affeeted--by--the-¼ate-e¼aimT-~n-instanees-in-whieh 

spee¼a¼--net¼ee--is--requ¼red7--the--e¼aiaant--requesting--a 

hearin~-on-the-¼ate-e¼atm-shoa¼d-reimbttrae-the--water--eettrt 

rer--the--costs-asseeiated-with-prOYiding-the-netieeT-¼n-a¼¼ 

cases7-the-water-eenrt-aay-asaeaa-a-£ee-fer-the-fi¼¼ng-0£--a 

r~ttest--fer-hearing-on-¼ate-e¼aimaT-~ftts-ree-may-not-exeeed 

$388-per-retjuest7-and-a-elaiaant-should--submit--a--separate 

request-for-eaeft-baein-in-which-¼ate-e¼aias-are-fi¼ed~ 

WHEREAS, ARTICLE IX, SECTION 3, OF THE MONTANA 

CONSTITUTION PROVIDES THAT ALL EXISTING RIGHTS TO THE USE OF 

ANY WATERS FOR ANY USEFUL OR BENEFICIAL PURPOSE ARE 

RECOGNIZED AND CONFIRMED, ANO 

WHEREAS, ARTICLE IX, SECTION 3, OF THE MONTANA 

CONSTITUTION R!:Q_UIRES THE LEGISLATURE TO PROVIDE FOR THE 

ADMINISTRATION, CONTROL, ANO REGU~ATIO~_OF WATER RIGHTS ANO 

TO ESTABLISH A SYSTEM OF CENTRALIZED RECORDS FOR SUCH 

RIGHTS; AND 

WHEREAS, THE LEGISLATURE ESTABLISHED A PROCEDURE FOR THE 

GENERAL ADJUDICATION OF EXISTING RIGHTS TO THE USE OF WATER 

AND PROVIDED IN SECTION 85-2-226, MCA, THAT THE FAILURE TO 

FILE A CLAIM OF EXISTING RIGHT ON OR BEFORE THE DEADLINE 

ESTABLISHED UNDER SECTION 85-2-221, MCA, WOULD ESTABLISH A 

CONCLUSIVE ABANDONMENT OF THE RIGHT; AND 

WHEREAS, THE MONTANA SUPREME COURT, IN IN THE MATTER OF 

THE ADJUDICATION OF THE WATER RIGHTS WITHIN THE YELLOWSTONE 
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RIVER, 253 MONT. 167, 832 P.2D 1210 (1992), HAS DETERMINED 

THAT THE FAILURE TO FILE A STATEMENT OF CLAIM TO AN EXISTING 

RIGHT TO THE USE OF WATER ON OR BEFORE APRIL 30, 1982, 

RESULTED IN THE FORFEITURE OF THAT RIGHT; AND 

WHEREAS, IT HAS COME TO THE ATTENTION OF THE LEGISLATURE 

THAT THE FORFEITURE OF WATER RIGHTS FOR FAILURE TO TIMELY 

FILE A CLAIM HAS IN SOME INSTANCES CAUSED HARDSHIP, AND THE 

LEGISLATURE ACCORDINGLY DESIRES TO PROVIDE WATER RIGHTS 

CLAIMANTS WITH ONE MORE OPPORTUNITY TO~ !:ill A WATER 

RIGHTS CLAIM IN THE GENERAL ADJUDICATION; AND 

WHEREAS, IN SO DOING, THE LEGISTI\TURE RECOGNIZES THAT 

THE ADJUDICATION PROCESS WILL NOT BE COMPLETED FOR MANY 

YEARS BUT THAT A SUBSTANTIAL AMOUNT OF PROGRESS HAS ALREADY 

OCCURRED IN THE ADJUDICATION, SPECIFICAlLY IN THE AREA OF 

WATER RIGHTS COMPACTS WITH INDIAN T~IBES AND THE FEDERAL 

GOVERNMENT AND IN DECREES AND STIPULATIONS INVOLVING 

INDIVIDUAL CLAIMANTS, AND THUS THE LEGISLl\~c'RE BELIEVES THAT 

IT rs NECESSARY TO ENSURE THAT PARTIES WHO HAVE BEEN 

RECOGNIZED AS HAVING FILED CLAIMS ON OR BE:'ORE APRIL 30, 

1982, AND HOLDERS OF FEDERAL RESERVED WATER RIGHTS ARE NOT 

ADVERSELY AFFECTED BY THE INCLUSION OF NEW P#~TIES IN THE 

ADJUDICATION BY SUBJECTING THE RIGHT TO FILE THOSE CLAIMS IN 

REMISSION TO CERTAIN TERMS AND CONDITIONS; AND 

WHEREAS, THE LEGISLATURE WISHES TO PROVIDE PROTECTION 

FOR TIMELY FILED CLAIMANTS FROM INCURRING ADDIT!QNAL_ C_9STS 
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OR FROM BEING ADVERSELY AFFECTED BY JUSTIFIABLE RELIANCE ON 

THE PRESUMPTION OF ABANDONMENT; ANO 

WHEREAS, THE LEGISLATURE WISHES TO PROVIDE A CONCLUSIVE 

ADJUDICATION OF EXISTING WATER RIGHTS; AND 

WHEREAS, THE LEGISLATURE RECOGNIZES THAT ACCORDING A 

PRIVILEGE TO FILE ADDITIONAL STATEMENTS OF CLAIM PRESENTS A 

POTENTIAL FOR ABUSE BY THOSE WHO MAY ATTEMPT TO REFILE 

PREVIOUSLY ADJUDICATED CLAIMS, AND THE LEGISLATURE THUS 

BELIEVES THAT THE COURTS SHOULD DEAL HARSHLY WITH ANY ABUSES 

BY SUCH MEASURES AS, WITHOUT LIMITATION, THE IMPOSITION OF 

SANCTIONS UNDER RULE 11, MONTANA RULES OF CIVIL_PROCEDURE_; 

ANO 

WHEREAS, THE LEGISLATURE DETERMINES THAT THE DEADLINE 

FOR FILING WATER RIGHT CLAIMS AS PROVIDED IN THIS BILL 

APPROPRIATELY BALANCES THE INTERESTS AT STAKE IN THE 

ADJUDICATION. 

THEREFORE, THE_l,~Glfil.A_TURE FINPS IT IS APPROPRIATE TO 

MAKE THE FOLLOWING AMENDMENTS TO SECTIONS 85-2-102, 

85-2-211, 85-2-213, 85-2-221, 85-2-225, 85-2-226, 85-2-234, 

85-2-237, AND 85-2-306 1 MCA, IN ORDER TO PROVIDE FOR THE 

ACCEPTANCE OF A9&£T¼EINA&-STATHMHNTS-8P-€bA¾M LATE CLAIMS TO 

Bll¾ST¾N8 THE USE OF WATER~ UNDER THE CONDITIONS SET 

FORTH IN THIS BILL. ADDITIONALLY, THE LEGISLATURE DIRECTS 

THE WATER POLICY COMMITTEE, IN COORDINATION WITH THE 

DEPARTMENT OF JUSTICE, THE~DEPAIITMENT OF ~NATURAL RESOURCES 
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AND CONSERVATION, AND THE RESERVED WATER RIGHTS COMPACT 

COMMISSION, TO CONDUCT AN INTERIM STUDY REGARDING CERTAIN 

LATE CLAIM ISSUES. 

BE IT ENACTED BY THE LEGISLATURE Of' THE STATE Of' MONTANA: 

(Refer to Introduced Bill) 

Strike everything after the enacting clause and insert: 

Section 1. section 85-2-102, MCA, is amended to read: 

"85-2-1.02. (T,mporary) 

requires otherwise, 

definitions apply: 

in 

Definitions. Unless the context 

this chapter the following 

(l) "Appropriate• aeans to: 

(a) divert, impound, or withdraw (including by stock 

for stock water) a quantity of water; 

(b) in the case of a public agency, to reserve water in 

accordance with 85-2-316; or 

(c) in the case of the department of fish, wildlife, 

and parks, to lease water in accordance with 85-2-436. 

(2) "Beneficial use•, unless otherwise provided, means: 

(a) a use of water for the benefit of the appropriator, 

other persons, or the public, including but not limited to 

agricultural (including stock water), domestic, fish and 

wildlife, industrial, irrigation, mining, municipal, power, 

and recreational uses, 

(b) a use of water appropriated by the department for 
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the state water leasing program under 85-2-141 and of water 

leased under a valid lease issued by the department under 

85-2-141; and 

(c) a use of water by the department of fish, wildlife, 

and parks pursuant to a lease authorized under 85-2-436. 

(3) "Board" means the board of natural resources and 

conservation provided for in 2-15-3302. 

(4) •certificate• means a certificate of water right 

issued by the department. 

(5) "Change in appropriation right" means a change in 

the place of diversion, the place of use, the purpose of 

use, or the place of storage. 

(6) "Commission• means the fish, wildlife, and parks 

commission provided for in 2-15-3402. 

(7) "Declaration" means the declaration of an existing 

right filed with the department under section 8, Chapter 

452, Laws of 1973. 

(8) "Department• means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

(9) "Existing right" means a right to the use of water 

which would be protected under the law as it existed prior 

to July l, 1973. 

(10) "Ground water• means any water that is beneath the 

ground surface. 
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( 11) "LATE CLAIM" ~IU;IINS A CI.AIM TO~~ EXISTING RIGHT 

F'ORf'EIT~ -~SU~_ TO_ THE CONCLUSIVE PRESUMPTION OF 

ABANDONMENT UNDER 85-2-226. 

f¼¼til.ll "Permit" means the permit to appropriate issued 

by the department under 85-2-301 through 85-2-303 and 

85-2-306 through 85-2-314, 

t¼~t.l!.ll "Person• means an individual, association, 

partnership, corporation,· state agency, political 

subdivision, the United States or any agency thereof, or any 

oth~r entity. Pcr-pttr~s~2-ef-85-~-~~¼t3t,-pereen-t.~elticles 

~~~decessors-in-¼nteres~. 

t¼3ti.!.il "Political oubdivision" a~ans any county, 

incorporated city or town, public cc ,.at.ion, or. district 

created pursuant to state law or •)ther :·•t:bi.ic body of the 

state empowered to appropriate water but not a private 

corporation, association, or group. 

f¼4t 1!ll "Salvage• means to make w~ t ·" available foe 

beneficial use from an existing valid appr._ ;f)rlation through 

application of water-saving methods. 

t¼5t.Lill "Waste• means the unreasonable loss of water 

through the design or negligent oper,,Uon of an 

appropriation or water distribution facility or the 

application of water to anything but a beneficial use. 

t¼6tilll •water• aeans all water of the state, surface 

and subsurface, regardless of its character or manner of 
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occurrence, including but not limited to geothermal water, 

diffuse surface water, and sewage effluent. 

t¼1ti!ll •watercourse• means any naturally occurring 

stream or river from which water is diverted for beneficial 

uses~ It does not include ditches, culverts, or other 

manmade waterways. 

ti8ti!!l "Water division• means a drainage basin as 

defir.ed in 3-7-102 • 

tl9t11.Ql "Water judge" means a judge as provided for. in 

Title 3, chapt~r 7. 

ti9t1.!.ll 11 Water master" means a master as provided for 

in Title 3, chapter 7. 

ti¼tilll "Well" means any artificial openin~ or 

excavation in the ground, however made, by which ground 

water is sought or can be obtained or through which it flows 

under natural pressures or is artificially withdrawn. 

{Terminates June 30, 1999--sec. 4, Ch. 740, L. 1991.) 

85-2-102. (Effective July 1, 1999) Definitions. Unless 

the context requires otherwise., in this chapter the 

following definitions apply: 

(1) "Appropriate• means to divert, impound, or withdraw 

(including by stock for stock water) a quantity of water or, 

in the case of a public agency, to reserve water in 

accordance with 85-2-316. 

(2) •Beneficial use•, unless otherwise provided., means: 
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(a) a use of water for the benefit of the appropriator, 

other persons, or the public, including but not limited to 

agricultural (including stock water), domestic, fish and 

wildlife, industrial, irrigation, mining, municipal, power, 

and recreational uses; and 

(b) a use of water appropriated by the department for 

the state water leasing program under 85-2-141 and of water 

leased under a valid lease issued by the department under 

85-2-141. 

(3) "Board" means the board of natural resources and 

conservation provided for in 2-15-3302. 

(4) •certificate• aeans a certificate of water right 

iaaued by the departaent. 

(5) "Change in appropriation right" means a change in 

the place of diversion, the place of use, the purpose of 

use, or the place of storage. 

(6) "Declaration• means the declaration of an existing 

right filed with the departaent under section 8, Chapter 

452, Laws of 1973. 

(7) "Department• means the department of natural 

resources and conservation provided for in Title 2, chapter 

15, part 33. 

(8) ."Existing right" means a right to the use of water 

which would be protected under the law aa it existed prior 

to July 1, 1973. 
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(9) "Ground water• means any water that is beneath the 

ground surface. 

(10) "LATE CLAIM" MEANS A CLAIM TO AN EXISTING RIGHT 

FORFEITED PURSUANT TO THE CONCLUSIVE PRESUMPTION OF 

ABANDONMENT UNDER 85-2-226. 

t¼ltil.!l "Permit" ■eans the permit to appropriate issued 

by the depart11ent under 85-2-301 through 85-2-303 and 

85-2-306 through 85-2-314. 

t¼¼t.l!ll "Person• means an individual, association, 

partnership, corporation, state agency, political 

subdivision,_ the United States or any agency thereof, or any 

other entity. Po•-P!!•pc,ses-of-85-i-ii¼t3tz--person--ine¼ndea 

J!!.!deeesaor■-in-¼~~ere•~T 

t¼iti!ll "Political subdivision• means any county, 

incorporated city or town, public corporation, or district 

created pursuant to state law or other public body of the 

state empowered to appropriate water but not a private 

corporation, association, or group. 

t¼3t.1!il •salvage• means to ■aka water available for 

beneficial use froa an existing valid appropriation through 

application of water-saving methods. 

t¼4till}_ •waste• means the unreasonable loss of water 

through the 

appropriation 

design 

or 

or 

water 

negligent operation of an 

distribution facility or the 

application of water to anything but a beneficial use. 
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f¼5t1.!!l "Water" means all water of the state, surface 

and subsurface, regardless of its character or manner of 

occurrence, including but r::ot limited to geothernHtl water, 

diff~SF su:face w~tcr, and sew~g~ ~fflue11t. 

t:t:6t i!.1.J .. RWatercourse" 1w::;1.an;,--! any n '.li:-'1rc1-J J.y .:_,,-.•-ur T .l n~1 

strei\m ~r river from which water is dlve,:~:-ed for L) .. ~neficial 

uses. It does not include ditches, culverts, or other 

manmade waterways. 

t¼Tt1_11U. "Water division" rn.~c\ns ,:;:. drainage basin as 

defined in 3-7-102. 

tr8t1!2.l "Water judge• r.eann a judg~ as provided for in 

Title 3, chapter 7. 

tt9t~ "Water master" means a ,. ,er as provided fo~ 

in Title 3, chapter 7. 

tiBtil!l •well" means any artJ..ficial opening or 

excavation in the ground, hoW'eV(:-r ma,._.~, by whi.ch ground 

water is 6ought or i::an be obtained oc th--.L.t.:1h which it flows 

under: natural pressures or is artificially -ithdrawu." 

Section 2. Section 85-2-.211, MCA, is ame,•ded to read: 

•as-2-211. Petition by attorney general. Within 20 days 

after May 11, 1979, the state of Montana upon relation of 

the attorney general shall petition the Montana supreme 

court to require all persons claiming a right within a water 

division to file a claim of the right as provided in 

85-2-22lfil." 
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'iection 3. Section 85-2-213, MCA, is amended to read: 

"85-2-211, Notice of order -- additional fil~_i:.!.od. 

ill To assure that all persona who m.ay claim an exi:::ating 

water right are notified of the requirement to file a claim 

of that :right, the Hont.an.J. sup(erue cvurt shall giv~ notice 

of the order QS follows; 

t±tw_ It shall cause the order, printed in not less 

than 10-point type, to be placed in a prominent and 

con,ipicuous ,place in all d.i::i.ily newspapers of th~ state and 

in at least one newspaper published in each county of the 

state within 30 days after the Montana supreme court order 

as provided in 85-2-212 and in April of 1980, 1981, 1982, 

and 1983. 

t~till It shall cause the order, in writing, to be 

placed in a prominent and conspicuous location in each 

county courthouse in the state within 30 days after the 

Montana sup1:en1c cou!'t order as pro·vided in 85-2-212. 

t3t1£1 It shall provide a aufficient number of copi~~ 

of the order ta the county tr:;asurers before October 15, 

1979, 1980, 1981, and 1982, and the county treasurers shall 

enclose a copy of the order with each statement of property 

tall:es mailed in 1979, 1980, 1981, and 1982. In the 

implementation of this 

provide reimbursement to 

reasonable additional 

subsection, the department shall 

each county treasurer for the 

costs incurred by the treasurer 
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arising from the inclusion of the order required by this 

section. The department shall be reimbursed for such costs 

from the water right adjudication account created 

85-2-241. 

by 

t•tfil It shall provide copies of the order, in 

writing, to the press services with offices located in 

Helena within 30 days after the Montana supreme court order 

as provided in 85-2-212, and in April of 1980, 1981, 1982, 

and 1983. 

t5tfil It shall, under authority granted to the states 

by 43 u.s.c. 666, provide for servic·e of the petition and 

order upon the United States attorney general or his 

designated representative. 

t6till It aay also in its discretion give notice of the 

order in any other manner that will carry out the purposes 

of this section. 

tit~ It may also in its discretion order that the 

depart■ent or the water judge assist the Montana supreme 

court in the carrying out of this section. 

(21 (a) '1'o assure that all persona who failed to file a 

claim of eKisting right under 85-2-221(11 are provided 

notice of the opportunity to file a claim on or before July 

!.t. !!ll 1996 1 as provided in 85-2-221(3) 1 the de1)4rtment 

sllloll provide notice as follows: 

(il It shall, in OCtober 1993 1 April and OCtober 1994, 
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~ April AND OCTOBER _!!lli AND APRIL 1996, cause a notice 

of the right to file a claim in accordance with 85-2-221(3) 

to be published in all daily newspapers in the state and in 

at least one newspaper in each county in the state. 

(ii) It shall, in october 1993, April and October 1994, 

a11d April AND OC'l'OBER 1995, AND APRIL 1996 1 provide copies 

of the notice, in writing, to the press servic~s with 

offices located in Helena. 

(iii) It shall, by OCtober 1993 1 provide copies of the 

notice to the United States attorney general and to all 

Indian tribes in Montana. 

(iv) It shall cause copies of the notice to be posted in 

a conspicuous location in each county courthouse and 

department field office in the state ~IL'r() BE MAINTAINED IN 

THAT LOCATION THROUGH JUL~ 1 1 1996. 

(v) It may also, in its discretion, provide notice in 

any other manner that will effectuate the purposes of 

85-2-221(3). 

(b) The water court shall include notice of 85-2-221(3) 

in all notices, decrees, or orders issued pursuant to 

85-2-231 or 85-2-232 after (the effective date of this act] 

until July 1 1 .till 1996. 

(3) Notice given in accordance with subsection (2) must 

at a minimum indicate that any pe•■on-whe-fai¼ed-~e-~½¼e-a 

claim of ~xtllJ;ing right NOT FILED WITH THE DEPARTMENT~ 
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April 30, 1982, may fi¼e-stteh-eiaiffl BE FILED by physically 

filing it with the department on or before July 1, ~ 

1996, or sending it by United Stat_es mail, postmarked on or 

before Julv 1, ¼995 1996. Additionally, the notice must 

indicate that UNDER 85-2_-226, AS-l'N'2ERPRE'PP.B-B¥-'l'HE!--MeN'!'ANA 

SllPRl!ME--eeBR'!'7 a failure to file or mail the claim results 

in the forfeiture for all time of any existing rights to the 

use of water that are not claimed in accordance with the 

pr9visions _c,f 115-2-221. • 

Section 4. Section 85-2-221, MCA, is amended to read: 

•as-2-221. Filing of claia of e:. lstlng water right 

FILING LA'l'E CLAIM. (1) A person claimi_n, an existing right, 

unless exempted under 85-2-222 or .. ,nle,s an earlier filing 

date is ordered as provided in 85--2-212 shall file with the 

depart-nt no later than June 30, 1983 ,, statement of claim 

for each water right asserted on a form provided by the 

department. 

(2) The department shall file a copy of each statement 

of claim with the clerk of the district court for the 

judicial district in which the diversion is -de or, if 

there is a clai-d right with no diversion, t1e department 

shall file a copy of the statement of claim with the clerk 

of the district court of the judicial district in which the 

use occurs. 

(JI Subject to certain terms and conditionsi the 
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legislature intends to provide for the remission of the 

forfeiture of existing rights to the use of water caused by 

the failure to comply with subsection (1). Accordingly,~ 

RESPECT ONLY TO A BASIN THAT HAS NOT BEEN CLOSED 1'0 FURTHER 

APPROPRIATION PURSUANT TO A COMPACT RATH'H:D BY '!'HE 

LEGISLATURE UNDER PAR'!' 7 OF THIS CHAPTER PRIOR TO (THE 

EFFECTIVE DATE OF THIS AC'!'),~ pernon-who-fa¼¼ed-to-fi¼e-a 

claim of an existing water right NOT FILED WITH THE 

DEPARTMENT on or before April 30, 1982, may file BE FILED 

with the _department a-e¼a¼111-oE-an-eicie~¼n9-wat-~r-r¼9hC 9.!L...2!_ 

before July 1, ¼995 1996 1 on forms provided by the 

department. This section is not intended to prevent a-peraoft 

who-ma~-ha•e-fi¼ed '!'HE FILING or A LATE CLAI~ IN ADPITION TO 

a claim of an existing water right~ on or before April 

30 1 1982 1 fr.,..-fi¼¼ng-an-additionai-e¼a~a-ttnder-this-seetion 

if and to the extent that the additional right claimed is 

not the same as the right that was the subject of a previo_l.!!_ 

~ AND IS NO'!' AN ABANDONED RIGHT. Claims must ~~ 

physically submitted to the department or sent by United 

States mail, postmarked on or before the deadline set forth 

in this subsection, in order to be considered timely.~ 

38-days-of-reeeiE'!:y-the--department--nha¼¼--f¼¼e--eop¼es--of 

tiae¼y--fi¼ed--e¼aims-with-the-appropriate-eierk-of-eourt-as 

prowided-in-subseet¼on-tit7-and-thone TI!! claims are then 

subject to adjudication by the district courts as any other 
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claim of existing right. The claimant is then subject to all 

rights and obligations of any other party, except that: 

(a) any-e¼aimant-who-has-f±¼ed-a-e¼aim-after-April--387 

l98i7--bHt--on--or--be£ore--dH¼y-l7 ¼995 ¼9967-mHst-ha•e-the 

c¼aim A LATE CLAIM MUST BE incorporated into the 

adjudication, subject to all prior proceedings7-and-does 

not7-e•cept-as-otherwise--pro•ided--in--S5-i-i3T7--ha•e--the 

ri,ht--to--reepen-deerees-previettely-entered-er-te-ob;eet-te 

mattera-previotta¼y-determined-on-the--merits--by--the--water 

COHrt--after--objeetion,--and THAT HAVE TAKEN PLACE PRIOR TO 

THE fNebBS¼8N-SP-THB-&ATB-ebAIM-¼N-THB-"8.fBB¼eAT¼8N DATE OF 

FILING; 

(B) THE PERSON ASSBRTfNS FILING A LATE CLAIM MAY 

REQUEST THAT A DECREE PREVIOUSLY ENTERED BE REOPENED OR MAY 

OBJECT TO MATTERS PREVIOUSLY DETERMINED ON THE MERITS BY THE 

WATER COURT ONLY TO THE EXTENT THAT THE REQUEST OR OBJECTION 

IS OTHERWISE AUTBORIZED BY LAW AND IS BASED ON A CLAIM OF 

WATER RIGHT FILED ON OR BEFORE APRIL 30, 1982z-BNbBSS-THB 

PBRsetl-ASSBRTfN8-A-&A~B-e&AfM-Ab98-HAS-PfbBB-A-ebAfM--8N--eR 

BBP8RB-APRfb-387-¼98i; 

illfil any--elaimant--who-has-£i¼ed-a-e¼aim-a£ter-Apri¼ 

367-l98i7-bHt-on-or-before--dHlY--l7 1995 19967 A PERSON 

ASSBRTfN6 FILING A LATE CLAIM does not have the right or 

standing to object to any water rights compact reached in 

accordance with part 7 of this chapter that is ratified by 
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the legislature prior to [the effective date of this act) 

EXCEPT TO THE EXTENT THAT RIGHT OR STANDING TO OBJECT EXISTS 

BASED ON A CLAIM OF WATER RIGHT FILED ON OR BEFORE APRIL 30, 

1982, or to claim protection FOR THE RIGHT REPRESENTED IN 

THE LATE CLAIM under any provision of such a compact that 

subordinates the use of a water right recognized in the 

compact to a right recognized under state law; aftd 

tet--afty-e¼aimaftt-wfte-has-fi¼ed-a-e¼aim-atter-Apri¼--3&T 

l98z,--bat-on-or-berore-dHly-l7 1995 l9967-is-i%able-£or-any 

eests-aftd-daaagea--to--any--other--e¼aimaftt--eattsed--by--the 

¼atte~~s--aetiens--in--reasenab¼e-re¼ianee-ttpon-the-fermer~s 

£ai¼ttre-te-£i¼e-a-e¼aim-en-er-befere--Apri¼--38z--¼99i7--aftd 

apon--the--cone¼ttsive-presttfflP!ien-e£-abandenment-provided-in 

es-i-zz6,-and 

fdt--any-existing-right-to-the-ttse-ef-water-that-is--the 

sttb;eet---o£---a--e¼aim--£i¼ed--a£ter--April--38y--¼98~T--is 

sabordinate-te~ 

t%t--ai¼-£%led-e¼aims-£inai¼y-ad;Hdieated-to-be-•a¼id7 

fiit-a¼¼--reserTed--water--right---eompaets neg_otiated 

pttrsttaftt-to-this-chapter~ 

fiiit-a¼¼--permits--and--reserwations--of--wa~er--issaed 

pttrsttant--~o--this--ehapter--if--and--to-the-exte"t-that-~he 

permitho¼der-er-reeervatieft-ho¼der-f¼¼es-an-ebjeetien--ttnder 

thia--part--and--preTee-that-the-permitho¼der-or-reservatieft 

ho¼der-reaaonab¼y-re¼ied-ttpen-the-fai¼ttre-o~-the-c¼ai-nt-to 
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Eiie-a-elaiffl-e~-or-be£ore-Apri±-36,-½98~o 

(D) IF THE WATER JUDGE, FOLLOWING OBJECTION BY-ANS'l'HBR 

PBRS8N-ASSBR'l'iN6-A-€bAiM,-PiNBS-'l'HA'l'-A-Rl8H'l'-RBPRBSBN'l'BB--IN 

A--bA'l'B--€bAfM BIB--NST--BfflS'l'-8N-dHb¥-l7-l9~3,-8R-'l'HA'l'-'l'HB 

RISH'l'-RBPRBSBN'l'BB-BY-'l'HB-bA'l'B-€bAlM-5H0HbB--BB--SHB8RBINA'l'BB 

'1'8--AN0'1'HBR-Rl8H'l'-HNBBR-SHBSB€'1'l0N-t3ttPt-8R UNDER B5-2-233, 

FINDS THAT THE RIGHT REPRESENTED IN THE LATE CLAIM WAS THE 

SUBJECT OF A PRIOR ORDER OR DECREE BY THE WATER JUDGE OR IS 

OTHERWISE WITHOUT MERIT, THE WATER JUDGE SHALL AWARD COSTS 

AND REASONABLE ATTORNEY FEES TO THE PERSON OR PERSONS FILING 

THE OBJECTION; 

tBt--A--PBRS8N--WH6-HAS-A-bA'l'B-€bAIM-MAY-BB-P0HN9-biA9bB 

PBR-€6S'l'5-All9-9AMA8BS-lN€HRRB9-BY-ANB0 :•,•;-PBRSSN-WHB--PRBVBS 

BY--A--PRBP0N9BRAH€B--8P--'l'HB--B\·lBBN€B--~!!A'l'--'l'HB-€0S'l'S-ANB 

BAMASBS-WBRB-IN€HRRBB-AS-A-RBSHb'l'-BP-A€'1'tBNS--HNBBR'l'AffBN--iH 

RBAS0HABbB--R8blAll€B--HPBH--A--bA'l'B-ebAt~-ANB-'l'HB-e0H€bHSIVB 

PRBSHMP'l'10H-0P-ABAll00NMBN'l'-PR0Vl9BB-iN--B··,-;1-;1;16.---A--ebAiM 

PBR--BAMASBS--ANB--eeS'l'S--HNBBR--'l'HIS-SHB5~€'1'i0N-tBt-MHS'l'-8B 

PlbB9-fN-A-€BHR'l'-0P-SBNBRAb-dHRISBf€'1'i0N-0N-~R--BBP0RB--dHbY 

l7--l998.---'l'HB--€0HR'l'--0P-SBNBRAb-dHRISBi€'1'i6N-fN-WH1€H-'l'HB 

A€'1'i0H-IS-e0MMBHeBB-MAY,-HPBN-M0'1'i0H7-eBR'l'IPY--'l'HB--eASB--'P0 

'l'HB--WA'l'BR--€8HR'l'-P0R-SH00R9iNA'Pi0H-0P-'l'HB-Rl8t!'l'-ASSBR'PB9-IH 

'l'HB-bA'l'B--€bAIM--iP--SH00R9iNA'l'i0N--Wibb--€HRB--'l'HB--AbbBSBB 

BAMASB. 

t!t..:..::'l'H~~-WA'l'BR--dH98B-MA¥-SHB0R9iNA'l'B-AN-B!l_!~'l'iNS-Ri0H'I' 
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ASSBR'l'BB-iN-A-bA'l'B-€bAIM-'1'0-A-BbAlM-PibE9-0N-0R-BBP8RB-APHlb 

36,-l98;!,-'l'B-A-RBSBRYBB-WA'l'BR-Ri6H'l'-BBMPA€'1'-NBSB'l'IA'l'BB-8H-'1'6 

A-PBRMl~-lSSHBB-PHRSHAN'l'-'1'6--'l'HiS--BHAP'l'BR--IP--AHB--'1'8--'l'HB 

BM'l'BN'l'--'l'HA'l'--AN--BBdBB'l'tBN--IS--PlbBB--HNBBR-'l'HiS-PAR'l'-BY-A 

PBR50N-EN'l'f'l'bEB-'1'8-9HBHRBfNA'l'l0N-BY-dHbY-¼,--¼9987--ANB--'l'HB 

6BdBB'l'BR--PRBVBS-B¥-A-PRBPHNBBRANEE-eP-'l'HB-BYiBBNeB-'l'HA~-'l'HB 

BBdBB'l'BR-HAS-RBASBNABbY-RBbfBB-'l'B-'l'HB--BBdEe~eR~S--BB'l'RIMBN'I' 

HP8N--'l'HE--PAlbHRB--'l'H--PlbE-'l'HB-BMfS'l'lN6-Rt9H'l'-BN-HR-BBP8RB 

APRtb--36,--¼98;!,--ANB---'l'HB---eeNebHSIVB---PRBSHMP'l'l0N---ep 

ABAH98NMBN'l'-PR8YtBEB-tN-B5-z-zz6. 

(E) A RIGHT REPRESENTED IN A LATE CLAIM IS SUBORDINATE 

TO ALL FEDERAL AND INDIAN RESERVED WATER RIGHTS ESTABLISHED 

BY COMPACT OR DECREE UNDER THIS CHAPTER; 

(F) UNLESS A LATE CLAIM EITHER WAS PLACED IN THE UNITED 

STATES MAIL AND POSTMARKED ON OR BEFORE APRIL 30, 1982, OR, 

IF THERE IS NO EVIDENCE OF THE DATE OF MAILING, THERE IS 

EVIDENCE OF EXECUTION ON OR BEFORE APRIL 30, 1982, AND 

ACTUAL RECEIPT BY THE DEPARTMENT ON OR BEFORE MAY 7 1 1982, 

THE RIGHT REPRESENTED IN THE CLAIM ISL IN ADDITION, 

SUBORDINATE TO: 

(I) RIGHTS REPRESENTED IN ALL VALID, TIMELY FILED 

CLAIMS; AND 

(II) RIGHTS REPRESENTED IN A PERMIT OR RESERVATION OF 

WATER ISSUED UNDER THIS CHAPTER IF AND TO THE EXTENT THAT 

THE PERSON HOLDING THE PERMIT OR RESERVATION FILES AN 
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OBJECTION UNDER THIS PART AND PROVES THAT THE PERSON HOLDING 

THE PERMIT OR RESERVATION REASONABLY RELIED TO THE DETRIMENT 

OF THE PERSON HOLDING THE PERMIT OR RESERVATION UPON THE 

FAILURE OF THE CLAIMANT TO FILE A CLAIM ON OR BEFORE APRIL 

30, 1982. 

(4) The department and the district courts may not 

accept any statements of claim physically submitted or 

postmarked after July l, ±995 1996, AND SHALL NOTIFY A 

PERSON WHO FILES A CLAIM AFTER JULY l, 1996, THAT THE CLAIM 

WILL NOT BE ACCEPTED." 

Section 5. Section 85-2-225, MCA, is amended to read: 

"85-2-225. Filing fee processing fee for remitted 

claims. (1) Each claim filed under 85-2-221 or 85-2-222 must 

be accompanied by a filing fee in the amount of $40, subject 

to the following exceptions: 

(a) the total filing fees for all claims filed by one 

person in any one water court division may not exceed $480; 

and 

(b) no filing fee is required accompanying a claim of 

an existing right that is included in a decree of a court in 

the state of Montana and wh±eh that is accompanied by a copy 

of that decree or pertinent portion thereof. 

(2) A claim that is exempt from the filing requirements 

of 85-2-221(1) but that is voluntarily filed must be 

accompanied by a filing fee in the amount of $40. Exempt 
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claims for a single development with several uses if filed 

simultaneously may be accompanied by a filing fee in the 

amount of $40. 

()) (a) Except as provided in subsection~ ())(C), 

in addition to the filing fee set forth in subsection (1), 

each statement of claim filed under 85-2-221(3) must be 

accompanied by a processing fee in the amount of ?380 $T08 

i.!2..Q.,, WHICH MUST BE DEPOSITED IN THE WATER RIGHTS 

ADJUDICATION ACCOUNT FOR THE EXAMINATION OF LATE CLAIMS BY 

THE DEPARTMENT AND FOR THE PUBLICATION OF NOTICES BY THE 

DEPARTMENT AS REQUIRED UNDER 85-2-213(2). 

IB) IP-AN-8BaBeTI8N-lS-PlbBB-'1'0-A-bATB-ebAlM,--THB THE 

WATER JUDGE SHALL ASSESS AN-ABBlTl8NAb-PBB-8P-$r99-A8AlNST 

THB--PERS8N--ASSBRTlN6--~HB--bA~B--ebAlM AGAINST THE LATE 

CLAIMANT ALL REASONABLE ADMINISTRATIVE COSTS AND EXPENSES 

THAT HAY BE INCURRED BY THE COURT DUE TO THE FILING OF THE 

LATE CLAIM AND THE CONSIDERATION OF THE OBJECTION, WHICH PEE 

ASSESSMENT MUST BE DEPOSITED IN THE WATER RIGHTS 

ADJUDICATION ACCOUNT. 

fbt(C) For a statement of claim that was filed after 

April 30, 1982, but prior to fthe effective date of this 

act] or for a statement of claim filed by a state agency, 

the processing fee provided for in subsection (3)(a) must be 

paid on or before the-e"t~y--of--the--temporary--preiiminary 

decree-or-the-preiim±"ary-deeree-fo!-~he-ba~~n-fo~-wh±eh-the 
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eiaim-is-riled A DATE TO BE ESTABLISHED BY THE DEPARTMENT BY 

RULE, BUT NO LATER THAN JULY 1, 1999," 

Section 6. Section 85-2-226, MCA, is amended to read: 

•es-2-226. Abandonment by failure to file claim. The 

failure to file a claim of an existing right as required by 

85-2-22lfil establishes a conclusive presumption of 

abandonment of that right." 

Section 7. Section 85-2-234, MCA, is amended to read: 

•ss-2-234. Final decree. (l) The water judge shall, on 

the basis of the preliminary decree and on the basis of any 

hearing that may have been held, enter a final decree 

affirming or modifying the preliminary decree. If no request 

for a hearing is filed within the time allowed, the 

preliminary decree automatically becomes final, and the 

water judge shall enter it as the final decree. 

(2) The terms of a compact negotiated and ratified 

under 85-2-702 must be included in the final decree without 

alteration unless an objection is sustained pursuant to 

85-2-233; provided that the court may not alter or amend any 

of the terms of a compact except with the prior written 

consent of the parties in accordance with applicable law. 

(3) The final decree sha¼¼ must establish the existing 

rights and priorities within the water judge 1 s jurisdiction 

of persons reqtt¼red-by who have filed a claim in accordance 

with 85-2-221 ~o--E¼¼e--a--e¼aim-ror-aft-existing-r¼ght, of 
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persons required to file a declaration of existing rights in 

the Powder River basin pursuant to an order of the 

department or a district court issued under sections 8 and 9 

of Chapter 452, Laws of 1973, and of any federal agency or 

Indian tribe possessing water rights arising under federal 

law, required by 85-2-702 to file claims. 

(4) The final decree shall must establish, in a form 

determined to be appropriate by the water judge, one or more 

tabulations or lists of all water rights and their relative 

priorities. 

( 5) The final decree sha±l must state the findings of 

fact, along with any conclusions of law, upon which the 

existing rights and priorities of each person, federal 

agency, and Indian tribe named in the decree are based. 

(6) For each person who is found to have an existing 

right arising under the laws of the state of Montana, the 

final decree shall must state: 

(a) the name and post-office address of the owner of 

the right; 

(b) the amount of water included in the right, as 

follows: 

Ii) by flow rate for direct flow rights, such as 

irrigation rights; 

(ii) by volume for rights, such as stockpond and 

reservoir storage rights, and for rights that are not 
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susceptible to measurement by flow rate; or 

(iii) by flow rate and volume for rights that a water 

judge determines require both volume and flow rate to 

adequately administer the right; 

(c) the date of priority of the right; 

(d} the purpose for which the water included in the 

right is used; 

(e) the place of use and a description of the land, if 

any, to which the right is appurtenant; 

If) the source of the water included in the right; 

(g} the place and means of diversion; 

lh) the inclusive dates during which the water is used 

each year; 

(i) any other information necessary to fully define the 

nature and extent of the right. 

(7) For each person, tribe, or federal agency 

possessing water rights arising under the laws of the United 

States, the final decree sha¼i ~ state: 

(a) the name and mailing address of the holder of the 

right; 

(b} the source or sources of water included in the 

right; 

(c) the quantity of water included in the right; 

(d) the date of priority of the right; 

(e) the purpose for which the water included in the 
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right is currently used, if at all; 

(f) the place of use and a description of the land, if 

any, to which the right is appurtenant; 

(g) the place and means of diversion, if any; and 

(h) any other information necessary to fully define the 

nature and extent of the right, including the terms of any 

compacts negotiated and ratified under 85-2-702. 

(8) Clerical mistakes in a final decree may be 

corrected at any time on the initiative of the water judge 

or on the petition of any person who possesses a water 

right. The water judge shall order the notice of a 

correction proceeding as he determines ta be appropriate to 

advise all persons who may be affected by the correction. An 

order of the water judge making or denying a clerical 

correction is subject to appellate review." 

Section 8. Section 85-2-237, MCA, is amended to read: 

•es-2-237. Reopening and review of decrees. ( 1) '!'he 

After July 1, t99S 1996, the water judges shall by order 

reopen and review, within the limits set forth by the 

procedures described in this section, all preliminary or 

final decrees: 

i.e.l that have been issued by-t"~-w8ter-eottrt9 but have 

not been noticed throughout the water divisions; or 

(b) tor basins for ~hich claims have been filed under 

85-2-22112.1-
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(2) (a) Each order must state that the water judge will 

reopen the decree or decrees and, upon a hearing, review the 

water court 1 s determination of any claim in the decree or 

decrees if an objection to the claim has been filed for the 

purpose of protecting rights to the use of water from 

sources: 

(i) within the basin for which the decree was entered; 

or 

(ii) in other basins that are hydrologically connected 

to sources within the basin for which the decree was 

entered~ 

(b) A person may not raise an objection to a matter in 

a reopened decree if he the person was a party to the matter 

when the matter was previously litigated and resolved as the 

result of the previous objection process, unless the 

objection is allowed for any of the following reasons: 

ti) mistake, inadvertence, surprise, or excusable 

neglect; 

(ii) newly discovered evidence that by due diligence 

could not have been discovered in time to move for a new 

trial under Rule 59(b), Montana Rules of Civil Procedure; 

(iii) fraud, misrepresentation, or other misconduct of 

an adverse party; 

(iv) the judgment is void; 

(v) any other reason justifying relief from the 
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operation of the judgment. 

(c) The objection must be made in accordance with the 

procedure for filing objections under 85-2-233. 

(3) The water judges shall serve notice by mail of the 

entry of the order providing for the reopening and review of 

a decree or decrees to the department and to the persons 

entitled to receive service of notice under 85-2-232(1). 

(4) Notice of the reopening and review of a preliminary 

or final decree must also be published at least once each 

week for 3 consecutive weeks in at least three newspapers of 

general circulation whieh that cover the water division or 

divisions in which the decreed basin is located. 

(5) No objection may cause a reopening and review of a 

claim unless the objection is filed with the appropriate 

water court within 180 days after the issuance of the order 

under subsection (1). This period of time may, for good 

cause shown, be extended by the water judge for up to two 

90-day periods if an application for extension is made 

within the original 180-day period or any extension of it. 

(6) The water judge shall provide notice to the 

claimant of any timely objection to his the claim and, after 

further reasonable notice to the claimant, the objector or 

objectors, and other interested persons, set the matter for 

hearing. The water judge may conduct individual or 

consolidated hearings, and any hearing must be conducted 
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according to the Montana Rules of Civil Procedure. On an 

order of the water judge, a hearing may be conducted by a 

water master, who shall prepare a report of the hearing as 

provided in Rule 53(e}, Montana Rules of Civil Procedure. 

(7) The water judge shall, on the basis of any hearing 

held on the matter, take action as warranted from the 

evidence before-him, including dismissal of the objection or 

modification of the portion of the decree describing the 

contested claim. 

(8) An order or decree modifying a previously issued 

final decree as a result of procedures described in this 

section may be appealed in the same manner as provided for 

an appeal taken from a final order of a district court. 

(9) An order or decree modifying a previously issued 

preliminary decree as a result of procedures described in 

this section may be appealed under 85-2-235 when the 

preliminary decree has been made a final decree." 

Section 9. section 85-2-306, MCA, is amended to read: 

"85-2-306. (Te■porary) Exceptions to permit 

requirements fee. (1) Ground water may be appropriated 

only by a person who has a possessory interest in the 

property where the water is to be put to beneficial use and 

exclusive property rights in the ground water development 

works or, if another person has rights in the ground water 

development works, the written consent of the person with 
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those property rights. Outside the boundaries of a 

controlled ground water area, a permit is not required 

before appropriating ground water by means of a well or 

developed spring with a maximum appropriation of 35 gallons 

per minute or less, not ta exceed 10 acre-feet per year, 

except that a combined appropriation from the same source 

from two or more wells or developed springs exceeding this 

limitation requires a permit. Within 60 days of completion 

of the well or developed spring and appropriation of the 

ground water for beneficial use, the appropriator shall file 

a notice of completion with the department on a form 

provided by the department at its offices and at the offices 

of the county clerk and recorders and pay a filing fee. Upon 

receipt of the notice, the department shall review the 

notice and may, before issuing a certificate of water right, 

return a defective notice for correction or completion, 

together with the reasons for returning it. A notice does 

not lose priority of filing because of defects if the notice 

is corrected, completed, and refiled with the department 

within 30 days or within a further time as the department 

may allow, not to exceed 6 months. If a notice is not 

corrected and completed within the time allowed, the 

priority d~te of appropriation shall--be is the date of 

refiling a correct and complete notice with the department. 

A certificate of water right may not be issued until a 
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complete notice has been filed with the 

The original of the certificate sha¼¼ must be 

sent to the appropriator. The department shall keep a copy 

of the certificate in its office in Helena. The dgte of 

filing of the notice of completion is the date of priority 

of the right. 

t2) An appropriator of ground water by means of a well 

or developed spring first put to beneficial use between 

January l, 1962, and July 1, 1973, who did not file a notice 

of completion,· as required by laws in force prior to April 

14, 1981, with the county clerk and recorder shall file a 

notice of completion, as provided in subsection (1) of-~his 

see~ion, with the department to perfect the water right. The 

filing of a claim ef--extsting--wate~--r±gft~ pursuant to 

85-2-221 is sufficient notice of completion under this 

subsection. The priority date of the appropriation shaii--be 

is the date of the filing of a notice as provided in 

subsection (1) of this section or the date of the filing of 

the claim of existing water right. An appropriation under 

this subsection is an existing right, and a permit is not 

required; however, the department shall acknowledge the 

receipt of a correct and complete filing of a notice of 

completion, except that for an appropriation of 35 gallons 

per minute or less, not to exceed 10 acre-feet per year, the 

department shall issue a certificate of water right. If a 
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certificate is issued under this section, a certificate need 

not be issued under the adjudication proceedings provided 

for in 85-2-236. 

(3) A permit is not required before constructing an 

impoundment or pit and appropriating water for use by 

livestock if the maximum capacity of the impoundment or pit 

is less than 15 acre-feet and the appropriation is less than 

30 acre-feet per year and is from a source other than a 

perennial ~lowing stream and the impoundment or pit is to be 

constructed on and will be accessible to a parcel of land 

that is owned or under the control of the applicant and that 

is 40 acres or larger. As used in this subsection, a 

perennial flowing stream means a stream wftiert that 

historically has flowed continuously at during all seasons 

of the year, during dry as well as wet years. However, 

within 60 days after constructing the impoundment or pit, 

the appropriator shall apply for a permit as 

this part. Upon receipt of a correct 

application for a stockwater provisional 

prescribed by 

and complete 

permit, the 

department shall then automatically issue a provisional 

permit. If the department determines after a hearing that 

the rights of other appropriators have been or will be 

adversely affected, it may revoke the permit or require the 

permittee to modify the impoundment or pit and may then make 

the permit subject to such terms, conditions, restrictions, 
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or limitations it considers necessary to protect the rights 

of other appropriators. 

( 4) A person may also appropriate water without 

applying for or prior to receiving a p~rmit under rules 

adopted by the board under 85-2-113, 

(5) In addition to the filing fee prescribed by the 

board by rule pursuant to 85-2-113, a person filing a notice 

under subsection (1) shall pay a $10 fee, and the department 

shall deposit $10 of each filing fee collected pursuant to 

subsection (1) in the ground water assessment account, 

established in 85-2-905, within the state special revenue 

fund. (Terminates July 1, 1993--sec. 22, Ch. 769, L. 1991.) 

85-2-306. (Effective July l, 1993) Ezceptions to permit 

requirements. (1) Ground water may be appropriated only by a 

person who has a passessory interest in the property where 

the water is to be put to beneficial use and exclusive 

property rights in the ground water development works or, if 

another person has rights in the ground water development 

works, the written consent of the person with those property 

rights. Outside the boundaries of a controlled ground water 

area, a permit is not required before appropriating ground 

water by means of a well or developed Sp[ing with a maximum 

approp[iation of 35 gallons per minute or less, not ta 

exceed 10 acre-feet per year, except that a combined 

appropriation from the same source from two or more wells or 
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this limitation requires 

completion of the well 

a 

or 

developed spring and appropriation of the ground water for 

beneficial use, the appropriator shall file a notice of 

completion with the department on a form provided by the 

department at its offices and at the offices of the county 

clerk and recorders. Upon receipt of the notice, the 

department shall review the notice and may, before issuing a 

certificate of water right, return a defective notice for 

correction or completion, together with the reasons for 

returning it. A notice does not lose priority of filing 

because of defects if the notice is corrected, completed, 

and refiled with the department within 30 days or with~n a 

further time as the department may allow, not to exceed 6 

months. If a notice is not corrected and completed within 

the time allowed, the p[iority date of appropriation ~h~¼± 

be is the date of refiling a correct and complete notice 

with the department. A certificate of water right may not be 

issued until a correct and complete notice has been filed 

with the department. The original of the certificate 9h8ll 

must be sent to the appropriator. The department shall keep 

a copy of the certificate in its office in Helena. The date 

of filing of the notice of completion is the date of 

priority of the right. 

(2) An appropriator of ground water by means of a well 
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or developed spring first put to beneficial use between 

January 1, 1962, and July 1, 1973, who did not file a notice 

of completion, as required by laws in force prior to April 

14, 1981, with the county clerk and recorder shall file a 

notice of completion, as provided in subsection (1) of--th~s 

seetion, with the department to perfect the water right. The 

filing of a claim of--ex~sting--water--r~g~t pursuant to 

85-2-221 is sufficient notice of completion under this 

subsection. The priority date of the appropriation shal±-be 

is the date of the filing of a notice as provided in 

subsection (1) of this section or the date of the filing of 

the claim of existing water right. An appropriation under 

this subsection is an existing right, and a permit is not 

required; however, the department shall acknowledge the 

receipt of a correct and complete filing of a notice of 

completion, except that for an appropriation of 35 gallons 

per minute or less, not to exceed 10 acre-feet per year, the 

department shall issue a certificate of water right. If a 

certificate is issued under this section, a certificate need 

not be issued under the adjudication proceedings provided 

for in 85-2-236. 

(3) A permit 

impoundment or pit 

is not required before constructing an 

and appropriating water for use by 

livestock if the maximum capacity of the impoundment or pit 

is less than 15 acre-feet and the appropriation is less than 
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30 acre-feet per year and is from a source other than a 

perennial flowing stream and the impoundment or pit is to be 

constructed on and will be accessible to a parcel of land 

that is owned or under the control of the applicant and that 

is 40 acres or larger. As used in this subsection, a 

perennial flowing stream means a stream whieh that 

historically has flowed continuously at during all seasons 

of the year, during dry as well as wet years. However, 

within 60 days after constructing the impoundment or pit, 

the appropriator shall apply for a permit as prescribed by 

this part. Upon receipt of a correct and complete 

application for a stockwater provisional permit. the 

department shall then automatically issue a provisional 

permit. If the department determines after a hearing that 

the rights of other appropriators have been or will be 

adversely affected, it may revoke the permit or require the 

permittee to modify the impoundment or pit and may then make 

the permit subject to such terms, conditions, restrictions, 

or limitations it considers necessary to protect the rights 

of other appropriators. 

(4) A person may also appropriate water without 

applying for or prior to receiving a permit under rules 

adopted by the board under 85-2-113." 

NBW-SBe~f8NT--Section-te~-Ncttse~erabiiity.--~t--is--the-­

ifteene-ot-~he-¼egis¼aettre-thn~-eaeh-pa~t-of--t~h¼s--aeet--is 
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essentia¼¼y-dependent-~pon-every-other-par~,-and-i£-one-par~ 

is--he¼d--~neonstit~tiona¼--or--inve¼id,-a¼¼-other-parts-are 

i~va¼¼d. 

NEW SECTION. SECTION 10. LATE CLAIM INTERIM STUDY 

WATER POLICY COMMITTEE. (1) THE WATER POLICY COMMITTEE, IN 

COORDINATION WITH THE DEPARTMENT OF JUSTICE, THE DEPARTMENT 

OF NATURAL RESOURCES AND CONSERVATION, AND THE RESERVED 

WATER RIGHTS COMPACT COMMISSION, SHALL CONDUCT AN INTERIM 

STUDY ANALYZING THE NEED FOR AND DESIRABILITY AND IMPACTS OF 

ALLOWING THE REMISSION OF FORFEITED WATER RIGHTS IN ADDITION 

TO THE REMISSIONS AUTHORIZED UNDER THE PROVISIONS OF [THIS 

ACT). THE STUDY MUST ANALYZE THE IMPACTS OF ADDITIONAL 

FORFEITURE REMISSION ON: 

(A) THE GENERAL STREAM ADJUDICATION PROCESS, INCLUDING 

BUT NOT LIMITED TO THE ISSUES OF ADEQUACY AND MONTANA'S AND 

THE FEDERAL GOVERNMENT'S CONCURRENT WATER RIGHTS 

ADJUDICATION JURISDICTION; 

J..!U THE FEDERAL GOVERNMENT AND INDIAN TRIBES REGARDING 

EXISTING AND FUTURE NEGOTIATED WATER RIGHTS COMPACTS, 

INCLUDING BUT NOT LIMITED TO THE ISSUES OF EQUAL PROTECTION; 

(C) TIMELY CLAIMANTS' WATER USE; 

(D) TIMELY CLAIMANTS' LEGAL RIGHTS, INCLUDING BUT NOT 

LIMITED TO CONSTITUTIONAL REQUIREMENTS REGARDING THE TAKING 

OF PROPERTYL 

ill THE POTENTIAL REDUCTION IN AGRICULTURAL PRODUCTION 
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RESULTING FROM NOT GRANTING ADDITIONAL FORFEITURE REMISSIONS 

AND THE ASSOCIATED SOCIAL AND ECONOMIC IMPACTS; 

11'.L._!HE ISSUE OF FAIRNESS TO BOTH LATE AND TIMELY 

CLAIMANTS; 

(G) THE POTENTIAL INCREASED COSTS TO THE STATE AND TO 

LATE AND TIMELY CLAIMANTS; 

(H) POTENTIAL LOSSES IN REVENUE TO THE STATE RESULTING 

FROM THE STATE'S FAILURE TO FILE CLAIMS TO EXISTING WATER 

RIGHTS ON OR BEFORE APRIL 30, 1982; 

ill IMPLICATIONS INVOLVING THE STATE'S TRUST 

RESPONSIBILITIES; 

ill POTENTIAL LITIGATION AGAINST THE STATE BY PRIVATE 

PARTIES; AND 

ill IMPACTS ON MUNICIPAL AND COUNTY GOVERNMENTS 

RESULTING FROM LATE CLAIMS. 

(2) THE STUDY MUST INCLUDE AN ANALYSIS OF THE POTENTIAL 

FOR IDENTIFYING INDIVIDUALS OR CLASSES OF INDIVIDUALS WHOSE 

ADDITIONAL FORFEITURE REMISSION COULD BE AUTHORIZED IN A 

MANNER THAT WOULD HAVE AN ACCEPTABLE IMPACT ON THOSE ISSUES 

IDENTIFIED UNDER SUBSECTION i.!J• THE CLASSES OF LATE 

CLAIMANTS INCLUDE BUT ARE NOT LIMITED TO PREVIOUSLY DECREED 

WATER RIGHTS HOLDERS AND CLASSES ESTABLISHED ACCORDING TO 

FILING DATE. 

(3) THE STUDY MUST BE COMPLETED IN CONSULTATION WITH 

OTHER RELEVANT STATE AND FEDERAL AGENCIES, _RELEVANT GROUPS 
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AND ORGANIZATIONS, AND OTHER INTERESTED AND AFFECTED 

CITIZENS. 

ill THE WATER POLICY COMMITTEE SHALL REPORT THE RESULTS 

OF THE STUDY TO THE 54TH LEGISLATURE BY OCTOBER 1, 1994. THE 

REPORT MUST INCLUDE ANY LEGISLATIVE OR OTHER POLICY OPTIONS 

RECOMMENDED BY THE WATER POLICY COMMITTEE. 

NEW SECTION. SECTION 11. SAVING CLAUSE. _JTHIS ACT] 

DOES NOT AFFECT PROCEEDINGS THAT WERE BEGUN BEFORE [PASSAGE 

AND APPROVAL OF THIS ACT} IN WHICH RELIEF FOR DAMAGES HAVE 

BEEN SOUGHT BASED UPON THE DIVERSION, IMPOUNDMENT, OR 

WITHDRAWAL OF WATER WITHOUT A WATER RIGHT ESTABLISHED UNDER 

STATE LAW. 

NEW SECTION. SECTION 12. SEVERABILITY PARTIAL 

NONSEVERABILITY. {l) IF A PART OF [THIS ACT] IS INVALID, ALL 

VALID PARTS THAT ARE SEVERABLE FROM THE INVALID PART REMAIN 

IN EFFECT. IF A PART OF [THIS ACT) IS INVALID IN ONE OR MORE 

OF ITS APPLICATIONS, THE PART REMAINS IN EFFECT IN ALL VALID 

APPLICATIONS THAT ARE SEVERABLE FROM THE INVALID 

APPLICATIONS, 

ill I_'!' I_!; THE INTENT OP _'!'IIE_LEGISLATURE THAT EACH PART 

OF (THIS ACT} IS ESSENTIALLY DEPENDENT UPON (SECTION 4], 

WHICH AMENDS 85-2-221, AND THAT IF ONE PART OF [SECTION 4], 

EXCEPT SUBSECTION (3)(F)(II), IS HELD UNCONSTITUTIONAL OR 

INVALID, ALL OTHER PARTS OP [THIS ACT] ARE INVALID. 

NBW-SB€Tf0N,--SE6.:n8N-11~--eoti'!'l-fl8BN'P----YOi-f)Nti91b--~-i>--* 
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PART-0P-tTHfS-AeTt-tS-t'6HNB-T0-ESTABbfSH-A--eeNBfTf0N--HNBER 

WHfeH--THB--PR0YfSfBNS--0P--TiTbE--BS--B0--NST-PRBYfBE-P0R-A 

6BNBRM,-STREAM-ABdHBteATf0N-P0R-WHteH-THB-HNfTBB-STATBS--HAS 

WAfVBB--fTS--fMMHNfTY--PR0M-SHfT-HNBER-43-H.S.€.-666-0R-fP-A 

PART--BP--B5-z-zzlt3ttet,--AS--AMBNBEB--BY--tTHfS--A~TtT--fS 

fNVAbfB,-THEN-tTHfS-AeTt-tS-Y0fB. 

NEW SECTION. Section 13. Effective date. [This act] is 

effective July l, 1993. 

-End-
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