INTRODUCED BY REA,

SENATE BILL NO, 310

KOEHNKE, SPRING, BECK, BURNETT, LYNCH,
KASTEN, TVEIT, NATHE, HERTEL, DEVLIN, CRIPPEN, HIBBARD,

WALLIN, M. HANSON, SWIFT, BACHINI, QUILICI, RYE,
GROSFIELD, MESAROS, VAN VALKENBURG, HAGER, LARSON,

SWYSGOOD,

DEBRUYCKER, GRINDE, STOVALL, Z0OOK, CLARK,

TASH, BRUSKI-MAUS, VOGEL, WEEDING, KNOX

FEBRUARY 3, 1993

FEBRUARY 22, 1993

FEBRUARY 23, 1993

FEBRUARY 24, 1993

MARCH

MARCH

MARCH

APRIL

1, 1993

27, 1993

30, 1993

1, 1983

IN THE SENATE

INTRODUCED AND REFERRED TO COMMITTEE
ON JUDICIARY,

FIRST READING.,

COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.

PRINTING REPORT.
SECOND READING, DO PASS AS AMENDED.
ENGROSSING REPORT.

THIRD READING, PASSED.
AYES, 48; NOES, 0.

TRANSMITTED TO HOUSE.
IN THE HOUSE

INTRODUCED AND REFERRED TO COMMITTEE
ON AGRICULTURE, LIVESTOCK, & IRRIGATION.

FIRST READING.

COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

SECOND READING, CONCURRED IN AS
AMENDED.

THIRD READING, CONCURRED IN.
AYES, 61; NOES, 37.

RETURNED TO SENATE WITH AMENDMENTS.

IN THE SENATE



APRIL

APRIL 6,

APRIL 7,

APRIL

APRIL 24,

APRIL

SECOND READING, AMENDMENTS NOT
CONCURRED IN.

ON MOTION, CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.

ON MOTION, CONFERENCE COMMITTEE
DISSOLVED.

ON MOTION, FREE CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.

IN THE HOUSE

ON MOTION, FREE CONFERENCE COMMITTEL
REQUESTED AND APPOINTED,

FREE CONFERENCE COMMITTEE REPORT ADOPTED.

IN THE SENATE

FREE CONFERENCE COMMITTEE REPORT REJECTED

ON MOTION, SEGREGATED FROM COMMITTEE OF T]
WHOLE REPORT AND PLACED ON 2ND READING.

SECCND READING, FREE CONFERENCE
COMMITTEE REPORT ADOPTED,

THIRD READING, FREE CONFERENCE
COMMITTEE REPORT ADOPTED.

SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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REBUTTABLE PRESUMPTId(gABANDO“HENT FOR sucuH H:';ER RIGHTS;

PROVIDING FOR THE ESTABLISHMENT OF A PROCEDURE FOR

ADJUDICATING THOSE RIGHTS; PROVIDING A DEADLINE FOR

ACCEPTANCE OF STATEMENTS OF CLAIM; BAMENDING SECTIONS

85-2-221, 65-2-226, AND 85-2-231, MCA; -AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE AND A RETRCGACTIVE APPLICABILITY

DATE."

WHEREAS, Article 11X, section 3, of the Montana
Constitution provides that all existing rights to the use of
any waters for any useful or beneficial purpose are
recognized and confirmed; and

WHEREAS, Article 1IX, section 3, of the Montana
Constitution provides that the Legislature shall provide for
the administration, control, and regulation of water rights
and shall establish a system of centralized records; and

WHEREAS, Article IX of the Montana Constitution was

adopted to protect Montana water rights from claims by water

@m {mpesidtive Courcld

users in downstream states; and
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WHEREAS, in order to protect Montana water rights from
downstream claims, the Montana Legislature established a
p;ocedure for the general adjudication of water rights and
provided in section 85-2-226, MCA, that the failure to file
a claim to an existing right in response to a general notice
of adjudication and in accordance with the deadline
established under section 85-2-221, MCA, would establish a
conclusive presumption of abandonment of that right: and
WHEREAS, enacted to

section 85-2-226, MCA, was

facilitate the prompt filing of claims and speedy
adjudication on the merits of each case; and

WHEREAS, the general adjudication is still pending, and
through the course of the adjudication, it has come to the
attention of the Legislature that the provisions of section
85-2-226, MCA, may result in the loss of otherwise wvalid
Montana water rights; and

WHEREAS, the Legislature determines that the summary

abandonment of water rights does not afford adequate

protection to Montana water rights as intendéd by the
Montana Constitution and by the Montana Legislature and is
inconsistent with long-established principles of
abandonment; and
WHEREAS, it is the intent of the Legislature that the
adjudication process must provide for the adjudication of

all Montana water rights in existence on July 1, 1973: and

‘_2_.
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WHERERS, because the general adjudication of water
righta is not completed and will be ongoing for at least 20
years, the Legislature finds that the acceptance of
additional Statements of Claim will not unduly delay the
adjudication; and

WHEREAS, the Legislature determines that section
85-2-226, MCA, imposes a harsh and unnecessary penalty for
failure to file a Statement of Claim by April 30, 1982, and
that the penalty 1is not consistent with the intent of the
Montana Constitution and of the Legislature and should,
therefore, be adjusted in a manner that will more
appropriately balance the interests at stake in the
adjudication and enable the Water Court to adjudicate all
existing water rights.

THEREFORE, the Legislature finds that it is appropriate
to make the following amendments to sections B5-2-221,
§5-2-226, and 85-2-231, MCA, in order to provide for the
acceptance of additional Statements of Claim to existing

water rights under the conditions set forth below.

STATEMENT OF INTENT
A statement of intent is included with this bill to
provide comment to the Montana supreme court regarding the
adoption of rules of procedure by the court. The intent of

this legislation is to balance the interests of the state
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and of those holding Montana water rights by establishing a
rebuttable, rather than a c¢onclusive, presumption of
abandonment for statements of claim filed after April 30,
1982, and by allowing the adjudication of those claims.
Because the adjudication is within the jurisdiction of the
judicial branch, the legislature believes that the Montana
supreme court should adopt rules of procedure governing the
adjudication of these water rights. The legislature
recognizes that various basins within the state are in
different stages in the - adjudication and that the
legislature has provided a mechanism for reopening both
preliminary and final decrees. It is the intent of the
legislature, therefore, that procedures be developed to
allow for the adjudication of late claims submitted prior to
the closure of court records preceding the date of isauancé
of the preliminary decree or in those basins in which a
preliminary decree has not yet been rendered. In basins in
which a preliminary decree or final decree has been issued,
the legislature intends that the late-filed claims be
adjudicated when the decree is reopened in accordance with
85-2-237. In both cases, the late claimant should be
required to file a request for hearing on the late claims.
With respect to notice, the legislature intends that
notice be provided to water users that late claims will be

accepted, subject to a rebuttable presumption of

-4~
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abandonment, and that objections to the presumption or the
claim may be filed. Whenever possible, the notice must be
provided in court-generated documents of general
circulation, such as the temporary preliminary decree,
notice of objection, preliminary decree, and order of
reopening. When this is not possible, the court should
devise an alternative method for notifying water users who
may be affected by the late claim. In instances in which
special notice is required, the claimant requesting a
hearing on the late claim should reimburse the water court
for the costs associated with providing the notice. In all
cases, the water court may assess a fee for the filing of a
request Eor hearing on late claims. This fee may not exceed
$300 per request, and a claimant should submit a separate

request for each basin in which late claims are filed.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 85-2-221, MCA, ia amended to read:

*"§5-2-221. Piling of claim of existing water right. (1)
A person claiming an existing right, unless exempted under
85-2-222 or unless an earlier filing date is ordered as
provided in 85-2-212, shall file with the department no
later than June 30, 1983, a statement of claim for each
water right asserted on a form provided by the department.

(2) (a) The department shall accept and the water court
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shall adjudicate all statements of claim filed prior to the

date certified by the water judge, pursuant to 85-2-231(6),

as the completion date of the preliminary decree for the

basin in which the claimed right is located.

(b) If a preliminary or final decree is reopened

pursuant to 85-2-237, the department shall accept and the

water court shall adjudicate all statements of claim filed

within the time specified in B85-2-237(5) for filing of

objections.

(c}] Statements of claim Filed after April 30, 1982,

must be adjudicated by the water judge pursuant to 85-2-226.

{d) It is the sole responsibility of each claimant to

monitor the progress of the water court proceedings to

determine the completion date of the preliminary decree and

a filing deadline under 85-2-237(5]}.

t23{3) The department shall file a copy of each
statement of claim with the clerk of the district court for
the judicial district in which the diversion is made or, if
there is a claimed right with no diversion, the department
shall file a copy of the statement of claim with the clerk
of the district court of the judicial district in which the
use occurs."

Section 2. Section B5-2-226, MCA, is amended to read:

*85-2-226. Abandonment by failure to file claim

rebuttable preaumption -- adjudication procedure -- fee. (1)

-6
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The failure to file a claim of an existing right as required
by 85-2-221(1) establishes a coneiunsive rebuctable
presumption of abandonment of that right.

{2) The water judge may find that the rebuttable

presumption of abandonment is overcome if the claimant files

a_request for hearing and demonstrates by a preponderance of

the evidence that the claimed riqght was a historical,

unabandoned, beneficial use of water and an existing right

as of July 1, 1973.

(3) The supreme court shall establish rules and

procedures to provide for the filing of requests for hearing

and the submission of evidence to overcome the rebuttable

presumption.

{4) The supreme court shall establish rules and

procedures to ensure that other claimants who may be

affected by the acceptance of the claimed right are notified

that the claimed right is presumed abandoned and that

objecticons to the presumption or the claim may be filed

pursuant to the rules and procedures adopted by the water

Jjudge.

{5} The water court may assess a fee not to exceed $300

for the filing of a request for hearing, and if it is

determined that other claimants require notification by

means other than through publication of the temporary

preliminary or preliminary decree or through othet documents

-7~
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served upen claimants in the natural course of the

adjudication, then the claimant Ffiling the request for

hearing shall reimburse the water court for the costs

assgsociated with providing the regquired notice.”

Section 3. Seccion 85-2-231, MCA, is amended to read:
"85-2-231. Temporary preliminary and preliminary
decree. (1) A water judge may issue a temporary preliminary
decree prior to the issuance of a preliminsry decree if the
temporary preliminary decree is necessary for the orderly
adjudication or administration of water rights.

(2) (a) The water judge shall issue a preliminary
decree. The preliminary decree shaii must be based on:

(i) the statements of claim before the water judge;

{ii) the data submitted by the department;

{iii) the contents of compacts approved by the Montana
legislature and the tribe or federal agency or, lacking an
approved compact, the filings for federal and Indian
reserved rights; and

(iv) any additional data obtained by the water judge.

(b) The preliminary decree shail must be issued within
90 days after the clase of the special filing period set out
in 85-2-702{3}) or as soon thereatter asg is reascnably
feasible.

{¢) This section does not prevent the water judge Ffrom

issuing an interlocutory decree or other temporary decree,
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pursuant to 85-2-321 or as provided in subsection (1) of

this section, or if such-a an interlocutory decree or other

temporary decree is otherwise necessary for the orderly
administration of water rights prior to the issuance of a
preliminary decree.

{3) A preliminary decree may be issued for any a
hydrologically interrelated portion of a water division,
including but not limited to a basin, subbasin, drainage,
subdrainage, stream, or single source of supply of water, at
a time different from the issuance of other preliminary
decrees or portions of the same decree.

(4) The preliminary decree shail must contain the
information and make the determinations, findings, and
conclusions required for the final decree under 85-2-234.
The water judge shall include in the preliminary decree the
contents of a compact negotiated under the provisions of
part 7 that bhas been approved by the legislature and the
tribe or federal agency.

(5) If the water judge is satisfied that the report of
the water master meets the requirements for the preliminary
decree set forth in subsections (1) and (3) and is satisfied
with the conclusions contained in the report, the water
judge shall adopt the report as the preliminary decree. If

the water judge is not so satisfied, he the water judge mayr

at-his-eptieny recommit the report to the master with
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instructicons, or modify the report and issue the preliminary

decree.

{6) When the water judge has completed all requirements

for issuance of a decree and closed Lthe court records

pertaining to the decree, the water judge shall certify to

the department that the preliminary decree is completed for

the basin and shall take appropriate steps to print and

issue the preliminary decree.

t6¥(7) In issuing a subsequent preliminary decree, the
water judge shall incorporate the temporary preliminary
decree for the basin as modified by objections and hearings.
The temporary preliminary decree or preliminary decree, as
modified after objections and hearings, is enforceable and
administrable according to its terms among parties ordered
under B85-2-406. The preliminary decree, as modified after
objections and hearings, shaii-upen-issnance-supersede-and

repiace when igsued, supersedes and replaces the temporary

preliminary decree.”

NEW SECTION. Section 4. severability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of ({thisg
act] ia invalid in one or more of its applications, the part
remaing in effect in all valid applications that are

severable from the invalid applications.

NEW SECTION. Section 5. metroactive applicability.

_lo_
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{This act) applies retroactively, within the meaning of
1-2-109, to all water right statements of claim filed after
May 11, 197%.

NEW SECTION. Section 6. Effective date. [This act) is
effective on passage and approval.

-End-

-11-



STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written reguest, there is hereby submitted a Fiscal Note for SB0310, as_introduced

DESCRIPTION OF PROPQSED LEGISLATIQN: Senate Bill 310 is intended to balance the interests of the state and those holding
Montana water rights by establishing a rebuttable, rather than a conclusive, presumption cof abandonment for statements of
claim filed after April 30, 1982. For those basins where a preliminary decree has not yet been issued, the bill allows late
claims to be submitted up to a date set by the water judge as the completion date of the preliminary decree for the basin
in which the late claim is located. For preliminary decrees and final decrees to be reopened pursuant to 85-2-237, late
claims may be filed up to the time specified by the water judge for filing objections. The bill allows these claims to be

adjudicated. The claimant must demonstrate by a preponderance of evidence that the late claim is beneficial, not abandoned,
and an existing right as of July 1, 1973.

ASSUMPTIONS -

1. A total of 3,200 late claims have been filed to date.

2. Another 2,800 late claims will be submitted over the course of the adjudication process.

3. Total number of late claims will be 6,000.

4. $70,000 in filing fees will be collected and deposited in the adjudication account for the 2,800 additional late
claims.
a. 750 of the new late claims will be decreed rights or will be filed after the $480 capping exemption has been

reached and no fee will be required.

b. 600 of the new late claims will be stock and domestic on the same filing and $12,000 will be collected in fees.
c. The remaining 1,450 claims will bring in $58,000 in fees based on %40 per claim.

5. Initial processing and inputting of new late claims into the Water Court computer data base will cost $25 per claim.
(2800 claims X $25 per claim = $70, 000}

6. Cost for the Water Court to examine all late claims in accordance with Supreme Court Examination Rules will be
$600,000.
a. Examination cost per claim is $100.
b. Late claims in decrees to date would be reexamined.
c. 6000 claims X 5100 per claim = $600,000.

7. Cost to include the late claims in decrees will be an additicnal $2,000 for computer processing and printing.

8. The duration of the adjudication program to completion will be 20 years (obtained from ninth WHEREAS statement in
bill).

9. The cost of processing, inputting, examining, hearing, and deciding late claim issues will be spread evenly cver the

duration of the adjudication program.
{continued on next page)
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ATE

DAVID LEWIS, BUDGET DIRECTOR DATE JACK REA, PRIMARY SPONSOR
Office of Budget and Program Planning

Fiscal Note for S8B0310, as introduced

s3 310




Fiscal Note Request, SB0J10, as_introduced
Form BD-15 page 2
{continued)

10. The Water Court will have revenues over the term of the adjudication of $400,000 based on an average cost of $200 per
hearing with the potential for 2,000 hearings.

1. The adjudication will be extended by 4.8 years and the Water Court’s anticipated operating expenses will be §529,455 (FY93
budget) per year or $2,541,384 over the term of the adjudicationm.

12. The jurisdictional status of Montana adjudication under the McCarran Amendnent, 43 U.S.C Section 666{(a) will not be
affected by the passage of this bill.

13. Compacts being negotiated by the Reserved Water Rights Compact Commission will not be placed in jeopardy by passage of this

bill.

14. Passage of the bill will not affect a governmental taking with the scope of the Fifth hmendment or Article II, Section 29
of the Montana Constitution.

15. The legislature has the power to establish water rights and place those rights in a chain of priorities that may otherwise
be inconsistent with the prior appropriation doctrine.

16. The passage of the bill will have little or no fiscal impact on any required publication of final notice required by "due
process”.

17. The comprehensiveness, finality and binding effect of the on-going adjudication will not be affected by the passage of this
bill.

FISCAL IMPACT:

Department of Natural Resources and Conservation: Over the duration of the adjudication program, the total fiscal impact will
require expenditures of $602, 000 more than revenue. For each biennium the expenditures will exceed revenue by $60,200 {($67,200 -
$7, 000} .

FY94 FY95 Total Biennium
Expenditures: 33,600 33,600 67,200
Revenues: 3,500 3,500 7,000
Net Impact; {30,100) (30,100) {60,200)

Water Court: There will be no fiscal impact for FY94 and FY95, but with an extended adjudication period of 4.8 years there will
be associated expenses of 52,541,384, Revenues will be $400,000 over the term of the adjudication.

- EFFECT. F_PR ISLATION: Averages over a 20 year period have been presented in the Department of Natural
Resources and Conservation derivations above. However, the figscal impact may be smaller than expected for the 1994-95 biennium
because the number of claims received (revenue) may be greater than projected. The fiscal impact in later bienniums may be
greater because the number of claims received (revenue) may be less than projected.

SB0310 will extend the adjudication 4.8 years.

(continued on next page)

*

sB 310



Fiscal Note Request, S5SB0310, as_introduced
Form BD-15 page 3
{continued)

TECHNICAL NOTES:
The legal assumpticns 12 through 17 may not be true statements of law.

Increasing the average cost per adjudication hearing from $200 to approximately $1,270, will generate revenues equal to the
anticipated expenditures of the Water Court over the 4.8 year process.

A flat $100 filing fee for the 6,000 projected late claims would cover the examination costs incurred during the adjudication
process.

SB3I0
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APPROVED BY COMMITTEE
gN JUDICTARY

SENATE BILL NO. 310

INTRODUCED BY REA, KOEHNKE, SPRING, BECK, BURNETT, LYNCH,
KASTEN, TVEIT, NATHE, HERTEL, DEVLIN, CRIPPEN, HIBBARD,

WALLIN, M. HANSON, SWIFT, BACHINI, QUILICI., RYE,

GROSFIELD, MESAROS, VAN VALKENBURG, HAGER, LARSON,

SWYSGOOD, DEBRUYCKER, GRINDE, STOVALL, ZOOK, CLARK,

TASH, BRUSKI-MAUS, VOGEL, WEEDING, KNOX

A BILL POR AN ACT ENTITLED: “AR  ACT PROVIDING--POR--PHR
hEEEP?ANEB—-BP--S?ATBMBN?S—BP-EBAiH-TG-BKiB?iNG-WATBR—RiSHTS
PiﬁEB-—A?TﬂR—-S—-P:H?T-—APRIB-—397--i9827-——BSTABB§8H§N9~—-A
REBHT?&BBE—PRBSBHPTEBH—BF’ABANBGNMBNT-PBR—SHEH-H&?BR-R*GHTST
PRBV*B{HG-'-PGR——-?HB-——BBQABEESHMENT—-GF——A——PRBGEBBRE—-PGR
hﬁ&HBiEATiNS——TEBSE-—RiBHTS7-—PRBViBiNG---h——-BEABBiNB———FOR
AEEEP?ANGE-——GP-—-STATBHENTS-—BP—-ehAiﬂf—-AMﬁﬂﬂiﬂs--SEETiBNS
85-2—22!1—85-2—2267‘ANB——35-2-23i7--HEA:*-ANB——PRGVEB*NG—-AN
iHHEB{A?E--BPFEBTiVE—-BATE-—AHB——A-RB?RBAET!VE—APPbiGAB;h!T!

BAPE- PROVIDING FPOR THE REMISSION OF CLATMS TO EXISTING

RIGHTS TO THE USE OF WATER FORFEITED PURSUANT TO SECTION

85-2-226, MCA; PROVIDING FOR THE FILING OF CLAIMS IN THE

GENERAL WATER RIGHTS ADJUDICATION; PROVIDING FOR STATEWIDE

NOTICE OF THE RIGHT TO FILE CLAIMS; PROVIDING FOR A DEADLINE

FOR THE ACCEPTANCE OF CLAIMS 1IN REMISSION; PROVIDING FOR

CONDITIONS UPON THE ADJUDICATION OF SUCH CLAIMS; RMENDING

SECTIONS B5-2-102, 85-2-211, 85-2-213, 85-2-221, B5-2-225,

@M Lagisiative Colwncil
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85-2-226, B5-2-234, 85-2-237, AND B85-2-306, MCA; AND

PROVIDING AN EFFECTIVE DATE."

WHEREAS7-~-Articite—-iNr--seeeion--3;---of———the---Montana
Eonstitutien-provides-that-ati-exiseing-righta-te-the-use-of
any~--waters——for--any--usefut--or--beneficiai--purpose——are
recognired-and-confirmeds-and

WHEREAS;--Articie-—-IMy--section--3+---of---the---Montana
EQnstibntion-previdea—that—th;—hegisiature-sha}}-providevfer
the-—administrationy-contreiy-and-reguiation-of-water-righes
and-shali-estcabitash-a-syatem-of-ecentratized-recoardas—and

WHERBAS7-Articie-Id——of--the--Montana--conacicution--was
adopted‘te-pratece-Mentana—wnter—r;ghts-from—:taims—by—wuter
users-in-downstream-states:-and

WHBREAST—-in-—order—to—protect-ﬁontane—water-réghts-frem
downstream-ctaimsr-the--Montana--begistature--estabtiahed—-a
procedure--for-—-the-generat-adjudicacion-of-water-righta-and
provided-in-section-85-2-2267-MEA;-that-the-fatinre—to——fite
a-claim-to-an-existing-right-itn-reaponse-to-a-generat-notice
of---pd4udication---and-—-in--acecordance-—-with--the--deadiine

eatabiiahed-under-section-85-2-227-MEA;-wouid-—establiiah——a

concitusive-presumption-of-abandonment-of-chat-right;-and
WHEREAS;-——-—section-——85-2-2267;-——MEA;-———wasS-—-enacted--to

facitreace--the--prompt--filing---ef---claima---and---speedy

adjudreation-on-the-mer:ts-of-each-casa:-and

-2- SB 310
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WHEREAS7--the-generai-adjudication-is-stiti-pendingr-and
through-the-course-asf-che-adjudication;-ie-has-come—-to——the
steention--af-the-hegisiature-chat-the-previsions-of-section
85-2-2267-MEA7-may-resuit-in-the--1oss--of——-otherwise-—-vatid
Mentana-water-rights;-and

WHEREAS;--the--hegisiature--determines--that-the-summary
abandonment--of--water--rights—-does--not--afford---adequate
pratection--ta--Mentana—-water-—rights--as—-intended——by—the
Montana-conseitution-and-by-the-Mentana-hegistature—-and--is
inconsistent-——-with----tong-estabiished----principtes—-—-of
abandenmentr-and

WHERBAS7--tt——is--the-intent-of-the-begistature-that-the
adjudication-process-must-pravide-for--the--ad4udication—-of
ati-Montana-water-rights-in-existence-on-duty-17-1973;-and

WHEREAS7--because--the--generai--adjndtcation-—of-—water
rights—-is-not-compieted-and-wilti-be-ongoing-for-at-ieast-20
yearsy—-the-—-hegistature—-£inds——that--the--—-acceptance---of
additional--Statements--of--iaim--witi-not-unduiy-delay-the
adjudicatitony-and

WHEBRBASy--the--begistature---determines—---that-—-seection
85-2-2267——MEA7-~-imposas-a-harsh-and-unnecessary-penatty-for
farture-to-fite-a-Statement-af-Eiaim-by-Aprii~367y-19827~--and

that--the--penalty--ia-net-consistent-with-the-intent-of-the
Montana-€onstitution-and--of--the--hegistature--and--shouids

thereforer—--bhe---ad justed---in--a--manner--that-~wiiti--more
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appropriately--batance--the--interests-—-gt——atake——-ipn———the
adjndicatien—-and*—enahie-—the—Hater—Eaurtwto-adjudicate-a}i
exiating-water-rrghtss
?HEREPGRET—the—begisiature-finds—that—ét—is—-appropriate
te-—make--ehe-—Eoiiowing—-amendnents—~to-—seet&ens-95-2—22i7
95—2-2267~and-85—2—23i7—MEA;—in—order-—to——previde——fcr—-the
acceptnnce——of——additienni—hstatements——cf—eiaim-ba—existing
water-rights-under—the-conditions-set-—foreh-beiows
STATEMENT -OF - INPENP
A-statement-of-intent-is-—-incivded--with-—-this——biti-—to
provide——cemment——ta-the«Hontanamsupreme—conrt—regaféing—the
adoption-ef-rutes-of-procedure-by-the-conrts-Phe--intant—-of
this--tegistation--is--te-batance-the-interasts-af-che-state
and-of-those-hoiding—Mentana-water—rights—by—estabiishéng——a
rebnttnb}ey--—rather———than*—a——ccne}uaiver-—pfesumpticn-~o£
abandcnment—for—sbatements—of—c}aim—fiied-—after—-hprii——aay
1362y--and--by--atiowing--the--adjudication-of-those—cinimss
Because-the-adjudication-is-within-the-jurisdiceion—~of-~the
jndietai--branchy--the-tegisinture-believes-that-the-Mantana
supreme-court-shouid-adept-rutes-cf-procedure-governing~-the
adﬁudfcabien—--of———theae—--waber—-righta7——The-—iegisiature
recoqnires-that-various-—basins--within--the—-state--are-—ip
different---stages———in-——the---adjudication--and--that—-the

ieg&aiaeure-has-peovided——a——meehanism—-fot--reopening--baeh
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pretiminary--and--finat--decrees:——it--is--the-intent-of-the
tegistature;-thereforer--that--procedures—-be--developed--to
altow-for—the-adjudication-of-tate-claims-submitted-prier-te
the--ciosure—of-court-records-preceding-the-date-of-tasuance
oi—the—preiiminury-decree-or-in——tho:e-—basins——in——which——é
pretiminary--decree--has-not-yet-been-rendereds-—in-basina-in
which-a-pretiminary-decree-cr-finat-decree-has-been--isasueds
the--tegistature--intends—-that--the--tate-fited-—ctaims—-be
adjudicated--when--the-decree-is-recpened-in-accordance-with
85-2-237z--in--both--casesr;--the-—iare--ciaimant--shouid--be
reguired-to-£iie-a-requese-for-hearing-on-the-tate-ctaimss
With-respect-to-netice;--the--tegistature—-intends—-chat
netice—-be-—-provided-to-water-users—that-iate-ciaims-witt-be
accepted;-—--subject---to---a---rebuttable—-—presumption—--of
abandonment;-and-that-objections-to-the-presumptien--or--the
eiaim--may--be-—filedr-Whenever-possibier-the-notice-muse-be
provided---in—--court-generated---documenta----of----general
cirentationy--such--as--the--temporary--pretiminary--decreer
notice--of--objectiony--pretiminary--decree;——and--erder——of
reopening:—-When—-this«*is—-not—-ppasibieT——ehe—eeurb—ahouid
devise-an—-atternative-methad-for-notifying-water-—users—-who
may--be--affected——by--the-iate-ciaim:-in-instances-in-which
specitat--netice--is—-required;--the--ciaimant--requescing--a
hearing-an-the-iate-citaim-shoeid-reimburse-the--water--court

for--the—-costs-associated-wrth-providing-the-noticez-in-ait
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casesa;-the-water-court-may-a2ssess-a-fee-for-the-£itiing-o0f--a
requear-—far-hearing-on-tate-ctaimas-Phis-fee-may-not-excead
§368-per-requesty-and-a-ctaimant—shouid--submit--a--separate
reguest-for-each-basin-itn-which-tate-ctatms-are-£iteds
WHEREAS,

ARTICLE IX, SECTION 3, OF THE MONTANA

CONSTITUTION PROVIDES THAT ALL EXISTING RIGHTS TO THE USE OF

ANY WATERS FOR ANY USEFUL OR BENEFICIAL PURPOSE ARE

RECOGNIZED AND CONFIRMED; AND

WHEREAS, ARTICLE IX, SECTIQON 3, OF THE MONTANA

CONSTITUTION REQUIRES THE LEGISLATURE TO PROVIDE FOR THE

ADMINISTRATION, CONTROL, AND REGULATION OF WATER RIGHTS AND

TO ESTABLISH A SYSTEM OF CENTRALIZED RECORDS FOR SUCH

RIGHTS; AND

WHEREAS, THE LEGISLATURE ESTABLISHED A PROCEDURE FOR THE

GENERAL ADJUDICATION OF EXISTING RIGHTS TO THE USE OF WATER

AND PROVIDED IN SECTION 85-2-226, MCA, THAT THE FAILURE TO

FILE A CLAIM OF EXISTING RIGHT ON OR BEFORE THE DEADLINE

ESTABLISHED UNDER SECTION 85-2-221, MCA, WOULD ESTABLISH A

CONCLUSIVE ABANDONMENT OF THE RIGHT; AND

WHEREAS, THE MONTANA SUPREME COURT, IN IN THE MATTER OF

THE ADJUDICATION OF THE WATER RIGHTS WITHIN THE YELLOWSTONE

RIVER, 253 MONT. 167, 832 P.2D 1210 (1992}, HAS DETERMINED

THAT THE FAILURE TO FILE A STATEMENT OF CLAIM TO AN EXISTING

RIGHT TO THE USE OF WATER ON QR BEFORE APRIL 30, 1982,

RESULTED IN THE FORFEITURE QF THAT RIGHT; AND
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WHEREAS, IT HAS COME TO THE ATTENTION OF THE LEGISLATURE

THAT TEE FORFEITURE OF WATER RIGHTS FOR FAILURE TQ TIMELY

FILE A CLAIM HAS IN SOME INSTANCES CAUSED HARDSHIP, AND THE

LEGISLATURE ACCORDINGLY DESIRES TO PROVIDE WATER RIGHTS

CLAIMANTS WITH ONE MORE OQPPORTUNITY TQ ASSERT A WATER RIGHTS

CLAIM IN THE GENERAL ADJUDICATION; AND

WHEREAS, IN SO DOING, THE LEGISLATURE RECCGNIZES THAT

THE ADJUDICATION PROCESS WILL NOT BE COMPLETED FOR MANY

YERRS BUT THAT A SUBSTANTIAL AMOUNT OF PROGRESS HAS ALREADY

OCCURRED IN THE ADJUDICATION, SPECIFICALLY IN THE AREA OF

WATER RIGHTS COMPACTS WITH INDIAN TRIBES AND THE FEDERAL

GOVERNMENT AND IN DECREES AND STIPULATIONS INVOLVING

INDIVIDUAL CLAIMANTS, AND THUS THE LEGISLATURE BELIEVES THAT

IT IS NECESSARY TO ENSURE THAT PARTIES WHO FILED CLAIMS ON

OR BEFORE APRIL 30, 1982, AND HOLDERS OF FEDERAL RESERVED

WATER RIGHTS ARE NOT ADVERSELY APFECTED BY THE INCLUSION OF

NEW PARTIES IN THE ADJUDICATION BY SUBJECTING THE RIGHT TO

FILE THOSE CLAIMS IN REMISSION TO_ CERTAIN TERMS AND

CONDITIONS; AND

WHEREAS, THE LEGISLATURE WISHES TQ PROVIDE PROTECTION

FOR TIMELY FILED CLAIMANTS FROM INCURRING ADDITIONAL COSTS

OR FROM BEING ADVERSELY AFFECTED BY JUSTIFIABLE RELIANCE ON

THE PRESUMPTION OF ABANDONMENT; AND

WHEREAS, THE LEGISLATURE WISHES TQ PROVIDE A CONCLUSIVE

ADJUDICATION OF EXISTING WATER RIGHTS; AND
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WHEREAS, THE LEGISLATURE RECOGNIZES THAT ACCORDING A

PRIVILEGE TO FILE ADDITIONAL STATEMENTS OF CLAIM PRESENTS A

POTENTIAL FOR ABUSE BY THOSE WHO MAY ATTEMPT TO REFILE

PREVIOUSLY ADJUDICATED CLAIMS, AND THE LEGISLATURE THOS

BELIEVES THAT THE COURTS SHOULD DEAL HARSHLY WITH ANY ABUSES

BY SUCH MEASURES AS, WITHOUT LIMITATION, THE IMPOSITION OF

SANCTIONS UNDER RULE 11, MONTANA RULES OF CIVIL PROCEDURE;

AND

WHEREAS, THE LEGISLATURE DETERMINES THAT THE DEADLINE

FOR PILING WATER RIGHT CLAIMS AS PROVIDED IN THIS BILL

APPROPRIATELY BALANCES THE INTERESTS AT STAKE IN THE

ADJUDICATION.

THEREFORE, THE LEGISLATURE FINDS IT 1S APPROPRIATE TO

MAKE THE FOLLOWING AMENDMENTS TO SECTIONS 85-2-102,

85-2-211, B85-2-213, 85-2-221, B5-2-225, 85-2-226, 85-2-234,

B5-2-237, AND 85-2-306, MCA, IN ORDER TO PROVIDE FOR THE

ACCEPTANCE OF ADDITIONAL STATEMENTS OF CLAIM TO EXISTING

WATER RIGHTS UNDER THE CONDITIONS SET FORTH IN THIS BILL,

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
(Refer to Introduced Bill}
Strike everything after the enacting clause and insert:
Section 1. Section 85-2-102, MCA, is amended to read:
“85-2-102. (Temporary) Definitions, Unless the context

requires otherwise, in this chapter the following
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definitions apply:

(1) ‘“"Appropriate" means to:

{a) divert, impound, or withdraw {including by stock
for stock water) a quantity of water;

{b) in the case of a public agency, to reserve water in
accordance with 85-2-316; or

{c) in the case of the department of fiﬁh, wildlife,
and parks, to lease water in accordance with 85-2-436.

{2y “Beneficial use", unless otherwise provided, means:

{a) a use of water for the penefit of the appropriator,
other persons, or the public, including but not limited to
agricultural (including stock water), domestic, fish and
wildlife, industrial, irrigation, mining, municipal, power,
and recreational uses;

(b) a use of water appropriated by the department for
the state water leasing program under 85-2-141 and of water
Jeased under a valid lease issued by the department under
B5-2-141; and

(c) a use of water by the department of fish, wildlife,
and parks pursuant to a lease authorized under 85-2-436.

(3) "Board" means the board of natural resources and
conservation provided for in 2-15-3302.

(4) rCertificate" means a certificate of water right
issued by the department.

(5) "Change in appropriation right" means a change in
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the place of diversion, the place of use, the purpose of
use, or the place of storage.

(6) "Commission" means the fish, wildlife, and parks
commission provided for in 2-15-3402,

(7} ™"Declaration" means the declaration of an existing
right filed with the department under section 8, Chapter
452, Laws of 1973.

(8) “Department" means the department of natural
resources and conservation provided for in Title 2, chapter

i5, part 33.

(9) "Existing right” means a right to the use of water
which would be protected under the law as it existed prior
to July 1, 1973,

(10) "“Ground water" means any water that is beneath the
ground surface,

(11) "Permit" means the permit to appropriate issued by
the department under 85-2-301 through 85-2-303 and B85-2-306

through B85-2-314.

{l2) "Person" means an individual, association,

partnership, corporation, state agency. political
subdivision, the United States or any agency thereof, or any

other entity. For purposes of B5-2-221(3), person includes

predecessors in interest.

(13) "Political subdivision" means any county,

incorporated city or town, public corporation, or district
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created pursuant to state law or other public body of the
state empowered to appropriate water but not a private
corporation, association, or group.

{14) "Salvage" means to make water available for
beneficial wuse from an existing valid appropriation through
applicaticon of water-saving methods,

(15) "Waste"™ means the unreascnable loss of water
through the design or negligent operation of an
appropriation or- water distribution facility or the
application of water to anything but a beneficial use.

(16) "wWater" means all water of the state, surface and
subsurface, regardless of its character or manner of
occurrence, including but not limited to geothermal water,
diffuse surface water, and sewage effluent.

(17) "Watercourse® means any naturally occurring stream
or river from which water is diverted for beneficial uses.
It does not include ditches, culverts, or other manmade
waterways.

{18) "Water division" means a drainage basin as defined
in 3-7-102.

{19} “"Water judge" means a judge as provided for in
Title 3, chapter 7.

{20) "Water master" means & master as provided for in
Title 3, chapter 7.

{21) "well® means any artificial opening or excavation
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in the ground, however made, by which ground water is sought
or c¢an be obtained or through which it flows under natural
pressures or is artificially withdrawn. (Terminates June 30,
1999--gec. 4, Ch. 740, L. 1991.)

85-2-102. (Effective July 1, 1999) Definitions. Unless
the context requires otherwise, in this chapter the
following definitions apply:

(1) "Appropriate" means to divert, impound, or withdraw
{including by stock for stock water) a gquantity of water or,
in the case of a public agency, to reserve water in
accordance with 85-2-316.

{2) "Beneficial use”, unless otherwise provided, means:

fa} a use of water for the benefit of the appropriator,
other persons, or the public, including but not limited to
agricultural (including stock water), domestic, fish and
wildlife, industrial, irrigation, mining, municipal, power,
and recreational uses; and

(b} a use of water appropriated by the department for
the gtate water leasing program under 85-2-141 and of water
leased undef a valid lease issued by the department under
85-2-141.

(3) "Board®” means the board of natural resources and
conservation provided for in 2-15-3302.

{4) "Certificate" means a certificate of water right

issued by the department.
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{5} "Change in appropriation right"” means a change in
the place of diversion, the place of use, the purpose of
use, or the place of storage.

{6) “Declaration" means the declaration of an existing
right filed with the department under section 8, Chapter
452, Laws of 1973.

(7) "Department” means the department of natural
resources and conservation provided for in Title 2, chapter
15, part 33.

(B) "Existing right" means a right to the use of water
which would be protected under the law as it existed prior
to July 1, 1973,

(9) "Ground water" means any water that is beneath the
ground surface.

(10) "Permit" means the permit to appropriate issued by
the department under 85-2-301 through 85-2-303 and 85-2-306
through 85-2-314.

{11) "Person” neans an individual, association,

partnership, corporation, state agency, political

subdivision, the United States or any agency thereof, or any

other entity. For purposes of 85-2-221(3), person includes

predecessors in interest.

(12) *Political subdivision” means any county,
incorporated city or town, public corporation, or district

created pursuant to gstate law or other public body of the
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state empowered to appropriate water but not a private
corporation, association, or group.

(13) "salvage"” means to make water available for
beneficial use from an existing valid appropriation through
application of water-saving methods.

{14} "Waste" means the unreasonable loss of water
through the design or negligent operation of an
appropriation or water distribution facility or the
application of water to anything but a beneficial use.

(15) "Water" means all water of the state, surface and
subsurface, regardless of its character or manner of
occurrence, including but not limited to geothermal water,
diffuse surface water, and sewage effluent,

(16) "Watercourse" means any naturally occurring stream
or river from which water is diverted for beneficial wuses.
It does not include ditches, Culverts, or other manmade
waterways.

(17} "Water division" means a drainage basin as defined
in 3-7-102.

(1B} "Water judge" means a judge as provided for in
Title 3, chapter 7. ’

(19) "Water master” means a master as provided for in
Title 3, chapter 7.

(20) “"Well" means any artificial opening or excavation

in the ground, however made, by which ground water is sought
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or can be obtained or through which it flows wunder natural
pressures or is artificially withdrawn.”

Section 2. sSection 85-2-211, MCAR, is amended to read:

“§5-2-211. Petition by attorney general. Within 20 days
after May 11, 1979, the state of Montana upon relation of
the attorney general shall petition the Montana supreme
court to reguire all persons claiming a right within a water
division to file a claim of the right as provided in
85-2-221(1)."

Section 3. section 85-2-213, MCA, is amended to read:

"B5-2-213. Notice of order -- additional filing period.

(1) To assure that all persons who may claim an existing
water right are notified of the requirement to file a claim
of that right, the Montana supreme court shall give notice
of the order as follows:

t34{a) Tt shall cause the order, printed in not less
than 10-point type, to be placed in a prominent and
conspicuous place in all daily newspapers of the state and
in at least one newspaper published in each county of the
state within 30 days after the Mcntana supreme court order
as provided in 85-2-212 and in April of 1980, 1981, 1982,
and 19B3,

t24(b) It shall cause the order, in writing, to be
placed in a prominent and conspicuous location in each

county courthouse in the state within 30 days after the
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Montana supreme court order as provided in B5-2-212,

+3¥(c) It shall provide a sufficient number of copies
of the order to the county treasurers before October 15,
1379, 1980, 1981, and 1982, and the county treasurers shall
enclose a copy of the order with each statement of property
taxes mailed in 1979, 1980, 1881, and 1982. In the
implementation of this subsection, the department shall
provide. reimbursement to each county treasurer for the
reasonable additional costs incurred by the treasurer
arising from the inclusion of the order required by this
section. The department shall be reimbursed for such costs
£rom the water right adjudication account created by
85-2-241.

t4)(d) It shall provide copies of the order, in
writing, to the press services with offices located in
Helena within 30 days after the Montana supreme court order
as provided in 85-2-212, and in April of 1980, 1981, 1982,
and 1983.

t5¥{e)] It shall, under authority granted to the states
by 43 U.5.C. 666, provide for service of the petition and
order upon the United States attorney general or his
designated representative.

t63{f) It may also in its discretion give notice of the
order in any other manner that will carry out the purposes

of this section.
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t#¥(g) It may also in its discretion order that the
department or the water judge assist tHe Montana supreme
court in the carrying out of this section,

{2) {a) To assure that all persons who failed to file a

claim of existing right under 85-2-221(1) are provided

notice of the opportunity to file a claim on or before July

1, 1985, as provided in 85-2-221(3), the department shall

provide notice as follows:

(i) 7Tt shall, in October 1993, April and October 1994,

and April 1995, cause a notice of the right to file a c¢claim

in accordance with B5-2-221(3) to be published in all daily

newspapers in the state and in at least one newspaper in

each county in the state.

{ii) It shall, in October 1993, April and October 1954,

and April 1995, provide copies of the notice, in writing, to

the press services with cffices located in Helena.

(iii) It shall, by October 1993, provide copies of the

notice to the United States attorney general and to all

Indian tribes in Montana.

{(iv) It shall cause copies of the notice to be posted in

a conspicuous location in  each county courthouse and

department field office in the state.

(v) It may also, in its discretion, provide notice in

any other manner that will effectuate the purposes of

85-2-221(3).
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{b) The water court shall include notice of 85-2-221(3)

in all notices, decrees, or orders issued pursuant to

85-2-231 or 85-2-232 after [the effective date of this act}

until July 1, 1995,

{3) NWotice given in accordance with subsection (2) must

at a minimum indicate that any perscn whe failed to file a

claim of existing right before April 30, 1982, may file such

claim by physically filing it with the department on or

before July 1, 1995, or sending it by United States mail,

postmarked on or befaore July 1, 1995, Additionally, the

notice must indicate that a fajlure to file or mail the

claim results in the forfeiture for all time of any existing

rights to the use of water that are not claimed in

accordance with the provisions of 85-2-221."

Section 4. section 85-2-221, MCA, is amended to read:
"85-2-221. Filing of claim of existing water right. (1)
A person claiming an existing right, unless exempted under

85-2-222 or unless an earlier filing date is ordered as

provided in 85-2-212, shall file with the department no

later than June 30, 1983, a statement of claim for each

water right asserted on a form provided by the department,
{2) The department shall file a copy of each statement

of claim with the clerk of the district court for the

judicial district in which the diversicon is made or, if

there is a claimed right with no diversion, the department
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shall file a copy of the statement of claim with the clerk
of the district court of the judicial district in which the
use occurs.

(3} Subject to certainm terms and conditions, the

legislature intends to provide for the remission of the

torfeiture of existing rights to the use of water caused by

the failure to comply with subsection (1). Accordingly, a

person who failed to file a claim of an existing water right

on or before April 30, 1982, may file with the department a

claim of an existing water right on or before July 1, 1985,

on forms provided by the department. This section is not

intended to prevent a person who may have filed a claim of

an existing water right on or before April 30, 1982, from

filing an additional claim under this section if and to the

extent that the additional right claimed is not the same as

the right that was the subiect of a previous claim. Claims

must be physically submitted to the department or sent by

United States mail, postmarked on or before the deadline set

forth in this subsection, in order toc be considered timely,

within 30 days of receipt, the department shall file copies

of timely filed claims with the appropriate clerk of court

as provided in_subsection (2), and those claims are then

subject to adjudication by the district courts as any other

claim of existing right. The claimant is then subject to all

rights and obligations of any other party, except that:
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{a) any claimant who has filed a claim after April 30,

1982, but on or before July 1, 1995, must have the claim

incorporated _into the adjudication, subject to all prior

proceedings, and does not, except as otherwise provided in

85-2-237, have the right to reopen decrees previously

entered or to cbject to matters previcusly determined on the

merits by the water court after objection; and

(b) any claimant who has filed a claim after April 30,

1982, but on or before July 1, 1995, does not have the right

or standing to object to any water rights compact reached in

accordance with part 7 of this chapter that is ratified by

the legislature prior to [the effective date of this act] or

to claim protection under any provision of such a compact

that subordinates the use of a water right reccgnized in the

compact to a right recognized under state law; and

{¢) any claimant who has filed a claim after April 30,

1982, but en or before July 1, 1995, is liable for any costs

and damages to any other glaimant caused by the latter's

actions in reasonable reliance upon the former's failure to

file a claim on or before April 30, 1982, and upon the

conclusive presumption of abandonment provided in  85-2-226;

and

(d) any existing right toc the use of water that is the

subject of a claim filed after April 30, 1982, is

subordinate to:
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{i) all filed claims finally adjudicated to be valid;

{ii) all reserved water right compacts negotiated

pursuant to this chapter;

(iii) all permits and reservations of water issued

pursuant to this chapter if and to the extent that the

permitholder or reservation holder files an objection under

this part and proves that the permitholder or reservation

holder reasonably relied upon the failure of the claimant to

file a claim on or before April 30, 1982.

{4) The department and_ the district courts may not

accept any statements of claim physically submitted or

postmarked after July 1, 1995."

Section 5. Section 85-2-225, MCA, is amended to read:

"g5-2-225., Filing fee -—- processing fee for remitted

claims. (1) Each claim filed under 85-2-221 or 85-2-222 must
be accompanied by a filing fee in the amount of $40, subject
to the following exceptions:

{a) the total filing fees for all claims filed by one
person in any one water court division may not exceed $480:;
and

{b} no filing Eee is required accompanying a claim of
an existing right that is included in a decree of a court in
the state of Montana and which that is accompanied by a copy
of that decree or pertinent portion thereof.

{2) A claim that is exempt from the filing reguirements
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of 85-2-221(l1) but that is wvoluntarily filed must be
accompanied by a filing fee in the amount of $40. Exempt
claims for a single development with several uses if filed
simultanecusly may be accompanied by a filing fee in the

amount of $40.

{3) (a) Except as provided in subsection (3}(b), in

addition to the filing fee set forth in subsection (1), each

statement of claim filed under B85-2-221({3) must be

accompanied by a processing fee in the amount of $300.

{b) For a statement of claim that was filed after April

30, 1982, but prior to {the effective date of this act] or

for a statement of claim filed by a state agency, the

processing fee provided for in subsection (3){a) must be

paid on or before the entry of the temporary preliminary

decree or the preliminary decree for the basin for which the

claim is filed."

Section 6. sSection BS-2-226, MCA, is amended to read:

“85-2-226. Abandonment by failure to file c¢laim. The
failure to file a claim of an existing right as required by
85-2-221(1) establishes a conclusive presumption of
abandonment of that right."

Section 7. section 85-2-234, MCA, is amended to read:

"B5-2-234. Final decree. (1) The water judge shall, on
the basis of the preliminary decree and on the basis of any

hearing that may have been held, enter a final decree
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affirming or modifying the preliminary decree. 1f no request
for a hearing is filed within the time allowed, the
preliminary decree automatically becomes final, and the
water judge shall enter it as the final decree,

(2} The terms of a compact negotiated and ratified
under 85-2-702 must be included in the final decree without
alteration unless an objection is sustained pursuant to
85-2-231; provided that the court may not alter or amend any
of the terms of a compact except with the pricr written
consent of the parties in accordance with applicable law.

{3) The final decree shaii must establish the existing
rights and priorities within the water judge's jurisdiction

of persons required-by who have filed a claim in accordance

with 85-2-221 te-fiie-a-eiaim—-for--an--existing--right, of
persons required to file a declaration of existing rights in
the Powder River basin pursuant to an order of the
department or a district court issued under sections 8 and 9
of Chapter 452, Laws of 1973, and of any federal agency or
Indian tribe possessing water rights arising under federal
law, required by 85-2-702 to file claims.

{4) ‘The final decree shai} must establish, in a form
determined to be appropriate by the water judge, one or more
tabulations or lists of all water rights and their relative
priorities.

{5) The final decree sha}i must state the findings of
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fact, along with any conclusions of law, upon which the
existing rights and priorities of each person, federal
agency, and Indian tribe named in the decree are based.

[6) For each person who is found to have an existing
right arising under the laws of the state of Montana, the
final decree shaii must state:

(2) the name and post-coffice address of the owner of
the right;

{b) the amount of water included in the right, as
follows:

(i) by flow rate for direct flow rights, such as
irrigation rights;

(ii) by volume for rights, such as stockpond and
reservoir storage rights, and for rights that are not
susceptible to measurement by flow rate; or

{iii) by flow rate and volume for rights that a water
judge determines require both velume and flow rate to
adequately administer the right;

(c) the date of priority of the right;

(d) the purpose for which the water included in the
right is used;

{e) the place of use and a description of the land, if
any, to which the right is appurtenant;

{€) the source of the water included in the right;

(g} the place and means of diversion;
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(h} the inclusive dates during which the water is used
each year:

(i) any other information necessary ta fully define the
ﬁature and extent of the right.

(?7) For each persaon, tribe, or federal agency
possessing water rights arising under the laws of the United
States, the final decree sha%*: must state:

(a) the name and mailing address of the holder of the
right;

(b) the source Or sources of water included in the
right;

{c) the guantity of water included in the right;

(d) the date of priority of the right;

{e} the purpose for which the water included in the
right is currently used, if at all;

() the place of use and a description of the land, if
any, to which the right is appurtenant;

{g) the place and means of diversion, if any; and

(h) any other information necessary to fully define the
nature and extent of the right, including the terms of any
compacts negotiated and ratified under 85-2-702.

(8) Clerical mistakes in a final decree may be
corrected at any time on the initiative of the water judge
or on the petition of any person who possesses a water

right. The water judge shall order the notice of a
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correction proceeding as he determines to be appropriate to
advise all persons who may be affected by the correction. An
order of the water judge making or denying a clerical
correction is subject to appellate review."

Section 8. section 85-2-237, MCA, is amended to read:

“85-2-237. Reopening and review of decrees., (1) Fhe

After July 1, 1995, the water judges shall by order reopen

and review, within the limits set forth by the procedures
described in this section, all preliminary or final decrees:
{a) that have been issued by-the-water-courts but have
not been noticed throughout the water divisions; or
{b) for basins for which claims have been filed under

85-2-221(3).

{2} (a) Each order must state that the water judge will
reopen the decree or decrees and, upon a hearing, review the
water court's determination of any claim in the decree or
decrees if an objection to the claim has been filed for the
purpose of protecting rights to the use of water from

sources:

(i) within the basin for which the decree was entered;

or
{ii) in other basins that are hydrologically connected

to sources within the basin for which the decree was

entered.

{(b) A person may not raise an objection to a matter in
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a recpened decree if me the person was a party to the matter
when the matter was previously litigated and resolved as the
result of the previous objection process, unless the
objection is allowed for any of the following reasons:

{i) mistake, inadvertence, surprise, or excusable
neglect;

(ii) newly discovered evidence that by due diligence
could not have been discovered in time to move for a new
trial under Rule 59%(b})}, Montana Rules of Civil Procedure;

(iii) fraud, misrepresentation, or other misconduct of
an adverse party:

{iv} the judgment is void;

[v) any other reason justifying relief from the
operation of the judgment.

{c) The objection must be made in accordance with the
procedure for filing objections under 85-2-233.

{3} The water judges shall serve notice by mail of the
entry of the order providing for the reopening and review of
a decree or decrees to the department and to the persons
entitled to receive service of notice under B5-2-232(1).

{4) Notice of the reopening and review of a preliminary
or final decree must alsc be published at 1least once each
week for 3 consecutive weeks in at least three newspapers of
general circulation whiech that cover the water division or

divisions in which the decreed basin is located.
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(5) No cbjection may cause a reopening and review of a
claim unless the objection is filed with the appropriate
water court within 1B0 days after the issuance of the order
under subsection (1). This period of time may, for good
cause shown, be extended by the water judge for up to two
90-day periods if an application for extension is made
within the original 180-day period or any extension of it,

(6) The water judge shall provide notice to the
claimant of any timely objection to his the claim and, after
further reasonable notice to the claimant, the ocbjector or
objectors, and other interested persons, sget the matter for
hearing. The water judge may conduct individual or
consolidated hearings, and any hearing must be conducted
according to the Montana Rules of Civil Procedure. On an
order of the water judge, a hearing may be conducted by a
water master, who shall prepare a report of the hearing as
provided in Rule 53(e), Montana Rules of Civil Procedure.

(7) The water judge shall, on the basis of any hearing
held on the matter, take action as warranted from the
evidence before-him, including dismissal of the objection or
modification of the portion of the decree describing the
contested claim.

{(8) An order or decree modifying a previocusly issued
final decree as a result of procedures described in this

section may be appealed in the same manner as provided for
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an appeal taken from a final order of a district court.

(9) An order or decree modifying a previously issued
preliminary decree as a result of procedures described in
this section may be appealed under 85-2-235 when the
preliminary decree has been made a final decree."

~Section 9. Section 85-2-306, MCAR, is amended to read:

"85-2-306. (Temporary) Exceptions to permit
requirements —— fee. (1) Ground water may be appropriated
only by a person whce has a possessory interest in the
property where the water is to be put to beneficial use and
exclusive property rights in the ground water development
works or, if another person has rights in the ground water
development works, the written consent of the persen with
thcse property rights. OQutside the boundaries of a
controlled ground water area, a permit i8S not reguired
before appropriating ground water by means of a well or
developed spring with a maximum appropriation of 35 gallons
per minute or less, not to exceed 10 acre-feet per year,
except that a combined appropriation from the same source
from two or more wells or developed springs exceeding this
limitation reguires a permit. Within 60 days of completion
of the well or developed spring and appropriation of the
ground water for beneficial use, the appropriator shall file
a notice of completion with the department on a form

provided by the department at its offices and at the offices
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of the county clerk and recorders and pay a filing fee. Upon
receipt of the notice, the department shall review the
notice and may, before issuing a certificate of water right,
return a defective notice for correction or completion,
together with the reasons for returning it. A notice does
not lose priority of filing because of defects if the notice
is corrected, completed, and refiled with the department
within 30 days or within a further time as the department
may allow, not to exceed 6 months. If a notice is not
corrected and completed within the time allowed, the
priority date of appropriation anati-—-be is the date of
refiling a correct and complete notice with the department.
A certificate of water right may not be issued until a
correct and complete notice has been filed with the
department. The original of the ce?tificate shaltt must be
sent to the appropriator. The department shall keep a copy
of the certificate in its office in Helena. The date of
filing of the notice of completion is the date of priority
of the right.

{2) An appropriator of ground water by means of a well
or developed spring first put to beneficial use between
January 1, 1962, and July 1, 1973, who did not file a notice
of completion, as required by laws in force prior to April
14, 1981, with the county clerk and recorder shall £file a

notice of completion, as provided in subsection (1) of-ehis
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section, with the department to perfect the water right. The
filing of a claim eof--existing--water--right pursuant to
B5-2-221 is sufficient notice of completion under this
subsection. The priority date of the appropriation shati--be
is the date of the filing of a notice as provided in
subsection (1) of this section or the date of the filing of
the c¢laim of existing water right. An appropriation under
this subsection is an existing right, and a permit is not
required; however, the department shall acknowledge the
receipt of a correct and complete [filing of a notice of
completion, except that for an appropriation of 315 gallons
per minute or less, not to exceed 10 acre-feet per year, the
department shall issue a certificate of water right. If a
certificate is issued under this section, a certificate need
noct be issued under the adjudication proceedings provided
for in B5-2-236.

{3) A permit is not required before constructing an
impoundment or pit and appropriating water for use by
livestock if the maximum capacity of the impoundment or pit
is less than 15 acre-feet and the appropriation is less than
30 acre-feet per year and 1is from a source other than a
perennial flowing stream and the impoundment or pit is to be
constructed on and will be accessible to a parcel of 1land
that is owned or under the control of the applicant and that

is 40 acres or larger. As used in this subsection, a
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perennial flowing stream means a stream which that
historically has flowed continuocusly at during all seasons
of the year, during dry as well as wet years. However,
within 60 days after constructing the impoundment or pit,
the appropriator shall apply for a permit as prescribed by
this part. Upon receipt of a correct and complete
application for a stockwater provisional permit, the
department shall then automatically issue a provisional
permit. If the department determines after a hearing that
the rights of other appropriators have been or will be
adversely affected, it may revoke the permit or require the
permittee to modify the impoundment or pit and may then make
the permit subject to such terms, conditions, restrictions,
or limitations it considers necessary to protect the rights
of other appropriators.

(4) & person may alsc appropriate water without
applying for or prior to receiving a permit under rules
adopted by the board under 85-2-113.

(5) In addition to the Ffiling fee prescribed by the
board by rule pursuant to 85-2-113, a person filing a notice
under subsection (1) shall pay a $10 fee, and the department
shall deposit $10 of each filing fee collected pursuant to -
subsection (1} in the ground water assessment account,
established in 85-2-905, within the state special revenue

fund. {Terminates July 1, 1993--sec. 22, Ch. 769, L. 1991.)
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85-2-306. (Effective July 1, 1993) Exceptions to permit
requirements. {1} Ground water may be appropriated only by a
person who has a possessory interest in the property where
the water is to be put to beneficial use and exclusive
property rights in the ground water development works or, if
another person has rights in the ground water development
works, the written consent of the person with those property
rights. Outside the boundaries of a controlled ground water
érea, a permit is not required before appropriating ground
water by means of a well or developed spring with a maximum
appropriation of 35 gallons per minute or less, not to
exceed 10 acre-feet per year, except that a combined
appropriation from the same source from two or more wells or
developed springs exceeding this limitation requires a
permit. Within 60 days of completion of the well or
developed spring and appropriation of the ground water €£or
beneficial wuse, the appropriator shall file a notice of
completion with the department on a2 form ptovi@ed by the
department at its offices and at the offices of the county
clerk and recorders. Upon receipt of the notice, the
department shall review the notice and may, before issuing a
certificate of water right, return a defective Aotice for
correction or completion, together with the reasons for
returning it. A notice does not 1lose priority of filing

because of defects if the notice is corrected, completed,
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and refiled with the department within 30 days or within a
further time as the department may allow, not to exceed 6
manths. If a notice is not corrected and completed within
the time allowed, the priority date of appropriation shati
be is the date of refiling a correct and complete notice
with the department. A certificate of water right may not be
issued until a correct and complete notice has been filed
with tne department. The original of the certificate shaii
must be sent to the appropriator. The department shall keep
a copy of the certificate in its office in Helena. The date
of filing of the notice of completion is the date of
priority of the right.

(2) An appropriator of ground water by means of a well
or developed spring first put to beneficial use between
January 1, 1962, and July 1, 1973, who did not file a notice
of completion, as required by laws in force prior to April
14, 1981, with the county clerk and recorder shall file a
notice of completion, as provided in subsection (1) of--thin
sectieon, with the department to perfect the water right, The
filing of a claim of--existing--water--right pursuant to
85-2-221 is sufficient notice of completion under this
subsection. The priority date of the appropriation shaii-be
is the date of the filing of a notice as provided in
subsection (1) of this section or the date of the filing of

the claim of existing water right. An appropriation under
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this subsection 1is an existing right, and a permit is not
required; however, the department shall acknowledge the
receipt of a correct and complete filing of a notice of
completion, except that for an appropriation of 35 gallons
per minute or less, not to exceed 10 acre-feet per year, the
department shall issue a certificate of water right. If a
certificate is issued under this section, a certificate need
not be issued under the adjudication proceedings provided
for in 85-2-236.

{3) A permit 1is not required before constructing an
impoundment or pit and appropriating water for use by
livestock 1If the maximum capacity of the impoundment or pit
is less than 15 acre-feet and the appropriation is less than
30 acre-feet per year and is from a source other than a
perennial flowing stream and the impoundment or pit is to be
constructed on and will be accessible to a parcel of land
that is owned or under the control of the applicant and that
is 40 acres or larger. As used in this subsection, a
perennial flowing stream means a stream whieh that
historically has flowed continucusly at during all seasons
of the year, during dry as well as wet years. However,
within 60 days after constructing the impoundment or pit,
the appropriator shall apply for a permit as prescribed by
this part. Upon receipt of a correct and complete

application for a stockwater provisional permit, the
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department shall then 2utomatically issue a provisional
permit. If the department determines after a hearing that
the rights of other appropriators have been or will be
adversely ' affected, it may revcke the permit or require the
permittee to modify the impoundment or pit and may then make
the permit subject to such terms, conditions, restrictions,
or limitations it considers necessary to protect the rights
of other appropriators.

(4) A person may also appropriate water without
applying for or prior to receiving a permit under rules
adopted by the board under §5-2-113."

NEW SECTION. Section 10. Nonseverability. It is the
intent of the legislature that each part of [this act] is
essentially dependent upon every other part, and if one part

is held unconstitutional or invalid, all other parts are

invalid.

NEW SECTION. Section 11. Effective date. [This act] is
effective July 1, 1993.

~End-
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SENATE BILL NO. 310
INTRODUCED BY REA, KOEHNKE, SPRING, BECK, BURNETT, LYNCH,
KASTEN, TVEIT, NATHE, HERTEL, DEVLIN, CRIPPERN, HIBBARD,
WALLIN, M. HANSON, SWIFT, BACEINI, QUILICI, RYE,
GROSFIELD, MESAROS, VAN VALKENBURG, HAGER, LARSON,
SWYSGOOD, DEBRUYCKER, GRINDE, STOVALL, ZDOK, CLARK,
TASH, BRUSKI-MAUS, VOGEL, WEEDING, KNOX
A BILL FOR AN ACT ENTITLED: "aAN ACT PROVIDING--POR--THB
ACEHPTANCE——OF -~ SPAPEMENTS-OP-ChAIM-T6- BR3P EINE-WATHR-RIGHPS
PIEEP--APPER--5--PyM7ry--APREE——3B87--19027—-—-BSPABLEISHING-—-A
nxsaﬂnaha—rnassmmu-w-muaﬁmm-rea—seeu—umm-a;smse
PROVIDING—--POR——-FHR- —-BSPARLISHMNENY --OF - -A--PROCHDYRE--POR
APIUPICATING-—THOIE-—-RIGHPE+--PROVEDENG-—-A-—-DBARLINHE--—POR
ACCEPPANCE--—OF ---SPATEMENTS - -OP-—ChAIN: ——AMBNDENG --SBETIONS
85-2-2217-85-2-2267—AND--05-2-231y—-MEA7~—AND--PROVIDING--AN
IMMEDIATE--EPPEETIVE-—DATE~-AND--A-RETROACTIVE-APPLICADELIPY

PA®H+ PROVIDING FOR THE REMISSION OF CLAIMS TO EXISTING

RIGHTS TO TEE ﬁSE OF WATER FORFEITED PURSUANT TO SECTION

85-2-226, MCA; PROVIDING FOR THE FILING OF CLAIMS 1IN THE

GENERAL WATER RiéHTS ADJUDICATION; PROVIDING FOR STATEWIDE

NOTICE OF THE RIGHT TO FILE CLAIMS; PROVIDING FOR A DEADLINE

FOR THE ACCEPTANCE OF CLAIMS IN REMISSION; PROVIDING FOR
CONDITIONS UPON THE ADJUDICATION OF SUCE CLAIMS; AMENDING

SECTIONS 85-2-102, 85-2-211, 85-2-213, 85-2-221, 85-2-225,
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85-2-226, 85-2-234, 85-2-237, AND 85-2-306, MCA; AND

PROVIDING AN EFFECTIVE DATE."

WHEREASy——Articie--Z¥y—-section——375---gf€-——the--—Montana
Eonaciturion-providen-that-aii-existing-rights-te-the-use-of
any-—-waters——for--any-—-usefui--or--beneficial--purpose--are
recognized-and-confirmed—and

WHBREASy~-Articie--i¥y--section-—3y—--of-——the---Montana
onstitution-prevides-that-the-begisiature-shaii-provide-for
the--ad-inisttation1-eentr5i1-ané—regu}ation—of—vater-rights
and-shaii-establish-a-aysten-of-centratized-recorda;—and

WHHRBAS7-Article-I¥--of--the-—-Mentana--Eonstitution--was
adepted-to-protect-Montana-water-rights-from-ciaims-by-water
users-in-downstrean-statesar-and

WHEREBASy--in--order-to-protect-Montana-vater-righta-from
downstrean-cliaimar-the--Montana--hegistature--eatabiished--a
procedure——£for--the-generai-adjundication—-of-wvater-rights-and
provided-in-section-85-2-226y-MEA7-that-the-faiture-to-—-£file
a-eiaim-to-an-existing-right-in-response-to-a-generat—-notice
of——-adjudication-——-and--in--accordance--with--the--deadline
estabiished-under-section-85-2-2217-MEA;-wonid--estabiish--a
conciusive-presumption-ef-abandonment-of-that-rights;—-and

WHHREASs---seection--—-§5-2-2267---MEA7-—-—-was--enacted—to
faciticate-—the--prompt--fiting---of---ciaims---and-—-speedy

adjudiecation-on-the-gerits-of-each-case:—and

-2- SB 310
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WHBREASr—;ehe-generai-adjud&eation-és—st*ii-penﬂingw—and
through—-the-ceurse-of-the-adjudications-it-has-cone--¢o--the
attention——of-the-hegisiature-that-the-provisions-of-seetion
85-2-2267-MEAT-may-resuit—itn-the--less—-ef--othervise-—valid
Montana-water-rights;-and

WHERBAS;——-the--begisiature-—determines--that-the-summary
abandonment-—of--water--rights--dees--not--affprd---adequate
protection——-to-—Montana—-water—-rights--as--intended--by~-the
Montana-€onstitution-and-by-the-Hontana-begistature--and--is
tneonsisteant----with----tong-established-——-principies—--—of
abandenment +-and

WHERBASy--itt—-—ts--the-intent-of-che-beginiature—that-the
adjudicatien-procesa-must-previde-for--the--adjudication--of
ati-Mentana-water-righte-in-existence-on-Juiy-1y-1933;:-and

WHERBASy--beecause——the--generat--adjudication--of--water
rights--is-not-compiteted-and-wiii-be-ongoing-for-at-ieast-20
yearsy—--the--hegislature—-finda--that-—-the---aceeptance———eaé
additionai--Statements——of--Ciaim--wiil-not-undniy-detay-the
adiudicationr—and

WHERBASy——the——-begisiature———determines—--that---agection
85-2-2267--MEA7--imposes-a-harsh-and-unnecessary-penatty-for
faiiure-to-filte-a-Statement-of-Ciaim-by-Aprii-36,-1902,-—-and
that--the--penaity——is-not-conatstent-with-the-intent-of-the
Montana-Eonstitution-and——ef--the--hegistature--and--shonidy

thereforey--—be---addusted-——in--a--manner--that--wiiti--more
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appropriately--balance--the--interests--at--seake——-in---the
adjudication--and——enable-—the-Nater-€ourt—to-adjudicate-alii
existing-water-rightss _
PHERBPORB7-the~begisiature-finds-that-it-is--apprepriate
to-—-make--the--following--amendments-—to--sections—-05-2-2217
85-2-2267-and-085-2-2327-M@Ay-itn-order-—to--provide-—-£for--the
acceptance—-cf--additional--gtatements--af-claim-to-extating
water-righta-under-che-conditions—sec-forth-beiows
STATEMENP-OP-INTENT
A-statement-of-intent-is--inetuded-—with-—this—-biti--te
provide--comment--to-the-Mentana-supreme-conrt-regarding-the
adeptien—of-rulea-sf-preocedure-by-the-courtr-Phe—-intent-—of
this--1egisiation--is--to-batance-the-interests-of-the-state
and-of-those-holding-Montana-water-sights—by-estabiishing--a
rebuttabler---rather---than--a--conciusiver--presumptien--of
abandonment-for-statenents-of-ciaim-fited-—after——Aprit—30y
19827-~and-~by--aiiowing--the--adjudicatien-af-those-ctaims-
Because-the-adjudication-is-within-the-juriadiction-—of--the
jadiciai—-branchr--the-legintature-betieves-that~-the-Montana
supreme—court-shonid-adept-ruies-of-procedure-geverning--the
edjudication-~--of---these---water--rights-—-Phe--legistature
reeegni:ea-thnt-vpriens--basinn-*viehinw-EHe—-state——are——in
different---stages—--in---the---adjudication-—and--that-—the

legistature-has-provided--a--mechanism-—-for-——reopening--bheth
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pretiminary--and—-finat--decreess--it--is--the-intent-of-the
iegiainture1-therefcre7-—that--pfoeedures--be-—deveioped--te
atiow-far-the-adjudication-of-tate-ciaima-submitted-prior—to
the—-ciosure-cf-coure-racords-preceding-the-date-of-issuance
of-the-preiiminary-decree-or-in——these--basins-—in--which--a
preiiminnr;—-decree--has-net-yee—beea—fenderedr—in—basins-in
which-a-pretiminary-decree-er-finai-decree-has-been—-issunedy
ehe-—iegisiaeure—-intenda--that--the——iahe—féied—-ciaima——be
udindiceted-—when—-ehe-decree—éa-reopened-in—accerdnnce—wéth
85-2-237r--in--both-—eanss;--the--iate--claimant--shouid--be
required-to-Eiie—a—rgquest-fer-hear&ng—on-ehe—iaee—claimsf
w&th—reapece-te-neticer--the——legisietuee-vintends--that
notiee—-be——provided-be-uatef—naera-that-iate-eiaims-wiii—he
aceeptedy———subject---te———a---rebuttabite---presumption---of
abandonmenty-and-that-objecktiona-to-the-presumptien——sr—-the
eiaim-—nay——be--fi1edr-Hheneve:-peasibierﬂthe-nctiee-nust-be
provided—--in——-conrt—generated-—-éeeuments—---ef——--generai
cirentationy——sueh--as--the--temporary--pretiminary--decrees
notice—-of--objectiony--pretiminary--decreer—-and--order--of
reopeniﬂg7-—Hhen—-thia--is--net-—peaaibiev--the—ceure—shonid
devise-an—atternative-method-fsr-notifying-water--users--who
nay—-be——aEfected—-hy——the-iate-ciain:-in-inakanees—ia-uhich
speeiai——notice-—is—-reqniredr—-hhe--etaimant—-reqnesting--a
hearing-on-the-iate-ciaim-should-reimburse-the——water--coure

for--the-—costas-assacinted-with-providing-the—noticer-n-ai:

-5 SB 310

[ X R ST B T L

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

SB 0310/03

casesy-the-water-court-may-assess—-a-fee-for-the-£fiting-of--a
requese——far-hearing-on-iate-ciaimaz-This-fee-may-not-exceed
$300-per—requgst7—and-a-eia&mnne—shouid——submit——a-—aeparaee
requese-for-each-basin-in-which-tate-ciaims-are-£iteds

WHEREAS, ARTICLE IX, SECTION 3, OF THE MONTANA

CONSTITUTION PROVIDES THAT ALL EXISTING RIGHTS TO THE USE OF

ANY WATERS FOR ANY USEFUL OR BENEPICIAL PURPOSE ARE

RECOGNIZED ARD CONFPIRMED; AND

WHEREAS, ARTICLE 1X, SECTION 3, OF THE_ MONTANA

CONSTITUTION REQUIRES THE LEGISLATURE TO PROVIDE FOR THE

ADMINISTRATION, CONTROL, AND REGULATION OF WATER RIGHTS AND

TO ESTABLISH A SYSTEM OF CENTRALIZED RECORDS FOR SUCH

RIGETS; AND

WHEREAS, THE LEGISLATURE ESTABLISHED A PROCEDURE FOR THE

GENERAL ADJUDICATION QF EXISTING RIGHTS TO THE USE OF WATER

AND PROVIDED IN SECTION 85-2-226, MCA, THAT THE FAILURE TO

FILE A CLAIM OF EXISTING RIGHT ON OR BEFORE THE DEADLINE

ESTABLISHED UNDER SECTION 85-2-221, MCA, WOULD ESTABLISH A

CONCLUSIVE ABANDONMENT OF THE RIGHT; AND

WHEREAS, THE MONTANA SUPREME CQURT, IN IN THE MATTER OF

THE ADJUDICATION OF THE WATER RIGHTS WITHIN THE YELLOWSTONE

RIVER, 253 MONT. 167, 832 P.2D 1210 (1992), HAS DETERMINED

THAT THE FAILURE TO FILE A STATEMENT OF CLAIM TO AN EXISTING

RIGHT TQ THE USE OF WATER ON OR BEFORE APRIL 30, 1982,

RESULTED IN THE FORFEITURE OF THAT RIGHT; AND
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WHEREAS, IT HAS COME TQ THE ATTENTION OF THE LEGISLATURE

THAT THE FORFEITURE OF WATER RIGHTS FOR FAILURE TO TIMELY

FILE A CLAIM HAS IN SOME INSTANCES CAUSED HARDSHIP, AND THE

LEGISLATURE ACCORDINGLY DESIRES TO PROVIDE WATER RIGHTS

CLAIMANTS WITH ONE MORE OPPORTUNITY TO ASSERT A WATER RIGHTS

‘CLAIM IN THE GENERAL ADJUDICATION; AND

WHEREAS, IN SO DOING, THE LEGISLATURE RECOGNIZES THAT

THE ADJUDICATION PROCESS WILL NOT BE COMPLETED FOR MANY

YEARS BUT THAT A SUBSTANTIAL AMOUNT QF PROGRESS HAS ALREADY

OCCURRED IN THE ADJUDICATION, SPECIFICALLY IN THE AREA OF

WATER RIGHTS COMPACTS WITH INDIAN TRIBES AND THE FEDERAL

GOVERNMENT AND IN DECREES AND STIPULATIONS INVOLVING

INDIVIDUAL CLATIMANTS, AMD THUS THE LEGISLATURE BELIEVES THAT

IT IS NECESSARY TO ENSURE THAT PARTIES WHO FILED CLAIMS ON

OR BEFORE APRIL 30, 1982, AND HOLDERS OF FEDERAL RESERVED

WATER RIGHTS ARE NOT ADVERSELY AFFECTED BY THE INCLUSION OF

NEW PARTIES IN TEE ADJUDICATION BY SUBJECTING THE RIGHT TO

FILE THOSE CLAIMS 1IN REMISSION TO CERTAIN TERMS AND

CONDITIONS; AND

WHEREAS, THE LEGISLATURE WISHES TO PROVIDE PROTECTION

FOR TIMELY PILED CLAIMANTS FROM INCUDRRING ADDITIONAL COSTS

OR FROM BEING ADVERSELY AFFECTED BY JUSTIFIABLE RELIANCE ON

THE PRESUMPTION OF ABANDONMENT; AND

WHEREAS, THE LEGISLATURE WISHES TO PROVIDE A CONCLUSIVE

ADJUDICATION OF EXISTING WATER RIGHTS; AND
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WHEREAS, THE LEGISLATURE RECOGNIZES THAT ACCORDING A

PRIVILEGE TO FILE ADDITIONAL STATEMENTS OF CLAIM PRESENTS A

POTENTIAL FOR ABUSE BY THOSE WHO MAY ATTEMPT TO REFPILE

PREVIQUSLY ADJUDICATED CLATMS, AND THE LEGISLATURE THUS

BELIEVES THAT THE COURTS SHOULD DEAL HARSHLY WITE ANY ABUSES

BY SUCH MEASURES AS, WITHOUT LIMITATION, THE IMPOSITION OF

SANCTIONS UNDER RULE 11, MONTANA RULES OF CIVIL PROCEDURE;

AND

WHEREAS, THE LEGISLATURE DETERMINES THAT THE DEADLINE

FOR FILING WATER RIGHT CLAIMS AS PROVIDED 1IN THIS BILL

APPROPRIATELY BALANCES THE INTERESTS AT STAKE 1IN THE

ADJUDICATION.

THEREFORE, THE LEGISLATURE FINDS IT IS5 APPROPRIATE TO

MAKE THE FOLLOWING AMENDMENTS TO SECTIONS 85-2-102,

85-2-211, 85-2-213, BS-2-221, 85-2-225, B5-2-226, 85-2-234,

85-2-237, AND 85-2-306, MCA, IN ORDER TO PROVIDE FOR THE

ACCEPTANCE OF ADDITIONAL STATEMENTS OF CLAIM T0O EXISTING

WATER RIGHTS URDER THE CONDITIONS SET FORTH IN THIS BILL.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
{Refer to Int}oduced Bill)
Strike everything after the enacting clause and insert:
Section 1. Section B5-2-102, MCA, is amended to read:
"85-2-102. {Temporary) Definitions. Unless the context

requires otherwise, in this chapter the following
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definitions apply:

{1) "Appropriate® means to:

{a) divert, impound, or withdraw (including by stock
for stock water) a guantity of water;

{b) in the case of a public agehcy, to reserve water in
accordance with 85-2-316; or

(c) in the case of the department of fish, wildlife,
and parks, to lease water in accordance with 85-2-436.

(2) "Beneficial use", unless otherwise provided, means:

(a) a use of water for the benefit of the appropriator,
other persons, or the public, including but not limited to
agricultural (including stock water), domestic, fish and
wildlife, imndustrial, irrigation, mining, municipal, power,
and recreational uses;

{b) a use of water appropriated by the department for
the state water leasing program under 85-2-141 and of water
leased under a valid lease issued by the department under
85-2-141; and

{c}) a use of water by the department of fish, wildlife,
and parks pursuant to a lease authorized under 85-2-436.

{3) "Board" means the board of natural resocurces and
congervation provided for in 2-15-3302.

(4) “Certificate" means a cerfificate of water right
issued by the department,

{(5) "Change in appropriation right" means a change in
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the place of diversion, the place of use, the purpose of
use, or the place of storage.

(6) "Commission" means the fish, wildlife, and parks
commission provided for in 2-15-3402.

(7) ‘"Declaration" means the declaration of an existing
right filed with the department under section 8, Chapter
452, Laws of 1973.

(8) "Depaftment" means the department of natural
resources and conservation provided for in Title 2, chapter
1%, part 33.

(9) "Existing right" means a right to the use of water
which would be protected under the law as it existed prior
to July 1, 1973.

{10) “Ground water" means any water that is beneath the
ground surface. .

{11) "Permit" means the permit to appropriate issued by
the department under 85-2-301 through B5-2-303 and B85-2-306
through 89-2-314.

(12) “"person" means - an individual, association,
partnership, corporation, state agency, political

subdivision, the United States or any agency thereof, or any

other entity. For purpcses of 85-2-221(3), person includes

predecessors in interest.

(13) "Political subdivision" means any county,

incorporated city or town, public¢c corporation, or district

=10~ SB 310
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created pursuant to state law or other Public body of the
state empowered to appropriate water but not a private
corporation, association, or group.

{14) “Salvage® means to make water available for
beneficial use from an existing valid appropriation through
application of water-saving methods.

{15) "Waste" means the unreasonable 1loss of water
through the design or negligent operation of an
appropriation or water distribution facility or the
application of water to anything but a beneficial use.

{16) "water" means all water of the state, surface and
subsurface, regardless of its character or manner of
occurrence, including but not limited to geothermal water,
diffuse surface water, and sewage effluent.

(17) "Watercourse" means any naturally occurring stream
or river from which water is diverted for beneficial uses.
It does not include ditches, culverts, or other manmade
waterways,

(18) "Water division" means a drainage basin as defined
in 3-7-102,

{19) "water judge” means a judge as provided for in
Title 3, chapter 7.

(20} "Water mwaster" means a master as provided for in
Title 3, chapter 7.

{21) "Well” means any artificial opening or excavation
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in the ground, however made, by which ground water is sought
or can be obtained or through which it flows under natural
pressures or is artificially withdrawn. {Terminates June 30,
1959--sec, 4, Ch. 740, L., 1991.)

85-2-102. (Bffective July 1, 1999) Definitions. Unless
the context requires otherwise, in this chapter the
following definitions apply:

(1) *“Appropriate” means to divert, impound, or withdraw
{including by stock for stock water) a guantity of water or,
in the case of a public agency, to reserve water 1in
accordance with 85-2-316.

(2) *"Beneficial use”, unless otherwise provided, means:

(a) a use of water for the benefit of the appropriator,
other paersons, or the public, including but not limited to
agricultural (including stock water), domeatic, £fish and
wildlife, industrial, irrigation, mining, municipal, power,
and recreational uses; and

{b} a use of water appropriated by the department for
the satate water leasing program under 85-2-141 and of water
leased under a valid lease issued by the department under
85-2-141.

(3) "“Board"™ means the board of natural resources and
conservation provided for in 2-15-3302,

(4) “Certificate" means a certificate of water right

issued by the department,
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{5) *"Change in appropriation right" means a change in
the place of diversion, the place of use, the purpose of
use, or the place of storage.

(6) “"Declaration" means the declaration of an existing
right filed with the department under section 8, Chapter
452, Laws of 1973.

(7) "Department” means the department of natural
resources and conservation provided for in Title 2, chapter
15, part 33,

{8) “"Existing right" means a right to the use of water
which would be protected under the law as it existed prior
to July 1, 1973,

(%) “"Ground water“ means any water that is beneath the
ground surface.

(10) “Permit” means the permit to appropriate issued by
the department under 85-2-301 through 85-2-303 and 85-2-306
through 85-2-314.

{11) "Persan" means an individual, association,
partnership, corporation, state agency., political

subdivision, the United States or any agency thereof, or any

other entity. For purposes of B5-2-221({3), person includes

predecessors in interest.

{(12) “"Political subdivision" means any county,
incorporated city or town, public corporation, or district

created pursuant to state law or other public body of the
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state empowered to appropriate water but not a private
corporation, asscciation, or group.

(13) “"Salvage" means to make. water available for
beneficial use from an existing valid appropriation through
application of water-saving methods.

(14)"Waste" means the unreasonable 1loss of water
through the design or negligent operation of an
appropriation or water distribution facility or the
application of water to anything but a beneficial use.

{15) "Water® means all water of the state, surface and
subsurface, regardless of its character or manner of
occurrence, including but not limited to geothermal water,
diffuse surface water, and sewage effluent,

{16) “"Waterccurse™ means any naturally occurring stream
or river from which water is diverted for beneficial uses.
It does not include ditches, culverts, or other manmade
waterways.

{17) "Water division" means a drainage basin as defined
in 3-7-102,

(18) "water 3judge* means a judge as provided for in
Title 3, chapter 7.

[(19) "Water master"™ means a master as provided for in
Title 3, chapter 7.

(20) "Well" means any artificial opening or excavation

in the ground, however made, by which ground water is socught
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or -can be obtained or through which it flows under natural
pPressures or is artificially withdrawn.*

Section 2. section B5-2-211, MCA, is amended to read:

"85-2-211. Petition by attorney general. Within 20 days
after May 11, 1979, the state of Montana upon relation of
the attorney general shall petition the Montana supreme
court to require all persons claiming a right within a water
division to file a claim of the right as provided in
85-2-221(1)."

Section 3. section 85-2-213, MCA, is amended to read:

“85-2-213. Notice of order -- additional filing period.

(1) To assure that all persons whc may c¢laim an existing
water right are notified of the requirement to file a claim
of that right, the Montana supreme court shall give notice
of the order as follows:

ti¥(a) Tt shall cause the order, printed in not less
than 10-point type, to be placed in a prominent and
conspicuous place in all daily newspapers of the state and
in at least one newspaper published in each county of the
state within 30 days after the Montana supreme court order
as provided in 85-2-212 and in April of 1980, 1981, 1982,
and 1983,

+23{b) It shall cause the order, in writing, to be
placed in a prominent and conspicuocus location in each

county courthouse in the state within 30 days after the
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Montang supreme court order as provided in 85-2-212,

+33(c) It shall provide a sufficient number of copies
of the order to the county treasurers before October 15,
1979, 1980, 1981, and 1982, and the county treasurers shall
enclose a copy of the order with each statement of property

taxes mailed in 1979, 1980, 1981, and 1982. In the

‘implementation of this subsection, the department shall

provide reimbursement to each county treasurer for the
reasonable additional costs incurred by the treasurer
arising from the inclusion of the order required by this
section. The department shall be reimbursed for such costs
from the water right adjudication account created by
85-2-241.

+4¥{d) It shall provide copies of the order, in
writing, to the press services with offices located in
Helena within 30 days after the Montana supreme court order
as provided in 85-2-212, and in April of 1980, 1981, 1982,
and 1983.

+5¥(e) 1t shall, under‘authority granted to the states
by 43 U.S8.C. 666, provide for service of the petition and
order upon the United States attorney general or his
designated representative,

t63(f) It may alsc in its discretion give notice of the
order in any other manner that will carry out the purposes

of this section.
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+#¥(g) It may also in its discretion order that the
department or the water judge assist the Montana supreme
court in the carrying out of this section.

(2) {a) To assure that all persons who failed to file a

claim of existing right under 85-2-221(l) are provided

notice of the opportunity to file a claim on or before July

i1, 2995 1996, as provided in 85-2-221(3), the department

shall provide notice as follows:

{i) It shall, in October 1993, April and October 1994,

and April AND OCTOBER 1995, AND APRIL 1996, cause a notice

of the right to file a ciaim in accordance with 85-2-221(3)

‘to be published in all daily newspapers in the state and in

at least one newspaper in each county in the state.

{ii) It shall, in October 1993, April and October 1994,

and April AND OCTOBER 1995, AND APRIL 1996, provide copies

of the notice, in writing, te the press sgervices with

offices located in Helena.

(iii) It shall, by October 1993, provide copies of the

notice to the United States attorney general and to all

Indian tribes in Montana.

{iv) It shall cause copieg of the notice to be posted in

a conspicuous location in each county courthouse and

department field office in the state.

{v) It may also, in its discretion, provide notice in

any other manner that will effectuate the burposes of
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85-2-221(3).
(b) The water court shall include notice of 85-2-221(3)

in all notices, decreea, or orders issued pursuant to

85-2-231 or B5-2-232 after [the effective date of this act]

until July 1, 995 1996.

{3) Notice given in accordance with subsection (2) must

at a minimum indicate that any person who failed to file a

claim of existing right before April 30, 1982, may file such

claim by physically filing it with the department on or

before July 1, 3995 1996, or sending it by United States

mail, postmarked on or before July 1, 995 1996,

additionally, the notice must indicate that a failure to

file or mail the claim results in the forfeiture for all

time of any existing rights to the use of water that are not

claimed in accordance with the provisions of 85-2-221."

Section 4. Section 85-2-221, MCA, is amended to read:

*85-2-221. PFiling of claim of existing water right. (1)
A person claiming an existing right, unless exempted under
85-2-222 or unless an earlier filing date is ordered as
provided in 85-2-212, shall file with the dJdepartment no
later than June 30, 1983, a statement of claim for each
water right asserted on a form provided by the department.

{2) The department shall file a copy of each statement
of claim with the clerk of the district court for the

judicial district in which the diversion is made or, if
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there is a claimed right with no diversion, the department
shall file a copy of the statement of claim with the clerk
of the district court of the judicial district in which the
use ocecurs,

{3) Subiject to certain terms and conditions, the

legislature intends to provide for the remission of the

forfeiture of existing rights to the use of water caused by

the failure to comply with subsection (1). Accordingly, a

person who failed to file a claim of an existing water right

on or before April 30, 1982, may file with the department a

claim of an existing water right on or before July 1, 1595

1996, on forms provided by the department. This section is-

not intended to prevent a person who may have filed a claim

of an existing water right on or before April 30, 1982, from

filing an additional claim under this section if and to the

extent that the additional right claimed is not the same as

the right that was the subject of a previcus claim. Claims

must be physically submitted to the department or sent by

United States mail, postmarked on or before the deadline set

forth in this subsection, in corder to be considered timely,

Within 30 days of receipt, the department shall file copies

of timely filed claims with the appropriate clerk of egourt

as provided in subsection (2), and those claims are then

subject to adjudication by the district courts as any other

claim of existing right. The claimart is then subiect to all
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rights and obligations of any other party, except that:

(a) any claimant who has filed a claim after April 30,

1982, but on or before July 1, 995 1996, must have the

claim incorporated into the adjudication, subject to all

prior proceedings, and does not, except as otherwise

provided in 85-2-237, have the right to reopen decrees

previously entered or to object to matters previously

determined on the merits by the water court after objection;

and

(b) any claimant who has filed a claim after April 30,

1982, but on or before July 1, 3995 1996, dces not have the

right or_standing to object to any water rights compact

reached in accordance with part 7 of this chapter that is

ratified by the legislature prior to [the effective date of

this act) or to claim protection under any provision of such

a compact that subordinates the use of a water right

recognized in the compact to a right recognized under state

law; and

{c) any claimant who has filed a claim after April 30,

1982, but on or before July 1, %995 1996, is liable for any

costs and damages to any other claimant caused by the

latter's actions in reasconable reliance upon the former's

failure to file a claim on or before April 30, 1982, and

upon_the conclusive presumption of abandonment provided in

85-2-226; and
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(d) any existing right to the use of water that is the

subject of a claim filed after April 130, 1982, is

subordinate to:

(i) all filed claims finally adiudicated to be valid;

(ii) all regserved water right compacts negotiated

pursuant tc this chapter:

{iii) all permits and reservations of water issued

pursuant to this chapter if and to the extent that the

permitholder or reservation holder files an objection under

this part and proves that the permitholder or reservation

holder reasonably relied upon the failure of the claimant to

file a claim on or before April 30, 1982,

(4) The department and the district courts may not

accept any statements of claim physically submitted or

postmarked after July 1, 995 19%96."

Section 5. section B5-2-225, MCA, is amended to read:

"85-2-225. Piling fee -- processing fee for remitted

claims. (1) Each claim filed under 85-2-221 or 85-2-222 must
be accompanied by a filing fee in the amount of $40, subject
to the following exceptions:

{a) the total filing fees for all claims filed by one
person in any one water court division may not exceed $4B80;
and

{b) no filing fee is required accompanying a claim of

an existing right that is included in a decree of a court in
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the state of Montana and whieh that is accompanied by a copy
of that decree or pertinent portion thereof.

{2) A claim that is exempt from the filing requirements
of 85-2-221{1) but that is voluntarily filed must be
accompanied by a €filing fee in the amount of $40. Exempt
claims for a single development with several uses if filed
simultaneously may be accompanied by a filing fee in the
amount of $40.

(3] (a) Except as provided in subsection (3)(b), in

addition to the filing fee set forth in subsection {1}, each

statement of claim filed under B85-2-221{3) must be

accompanied by a processing fee in the amount of £300.

{b) For a statement of claim that was filed after April

30, 1982, but prior to (the effective date cf this actl or

for a statement of claim filed by a state agency, the

processing Fee provided for in subsection (3)(a) must be

paid on or before the entry of the temporary preliminary

decree or the preliminary decree for the basin for which the

claim is filed."

Section 6. Ssection 85-2-226, MCA, is amended to read:

*85-2-226. Abandonment by failure to file claim. The
Eailure ¢to File a claim of an exiating right as required by
B5-2-221(1) establishes‘ a conclusive presumption of

abandonment of that right.”

Section 7. section 85-2-234, MCA, is amended to read:

-22- S§B 310



v o N b W N

[
(=]

1
12
13
14
15
16
17
18
19
20
2
22
23
24

25

SB 0310/03

“85-2-234. Final decree. (1) The water judge shall, on
the basis of the preliminary decree and on the basis of any
hearing that may have been held, enter a final decree
affirming or modifying the preliminary decree. If no request
for a hearing is filed within the time allowed, the
preliminary decree automatically becomes final, and the
water judge shall enter it as the final decree.

(2) The terms of a compact negotiated and ratified
under 85-2-702 must be included in the final decree without
alteration wunless an objection is sustained pursuant to
85~2-233; provided that the court may not alter or amend any
of the terms of a compact except with the prior written
consent of the parties in accordance with applicable law.

(3) The final decree shai} must establish the existing
rights and priorities within the water judge's jurisdiction

of persons regquired-by who have filed a claim in accordance

with 85-2-221 to-file-a-ciaim--for--an--exisking--right, of
persons required to file a declaration of existing rights in
the Powder River basin pursuant to an order of the
department or a district court issued under sections 8 and 9
of Chapter 452, Laws of 1973, and of any federal agency or
Indian tribe possessing water rights arising under federal
law, reguired by 85-2-702 to file claims. »

{4) The final decree shati must establish, in a form

determined to be appropriate by the water judge, one or more
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tabulations or lists of all water rights and their relative
priorities,

{5) The final decree shai® pust state the findings of
fact, along with any conclusions of law, upon which the
existing rights and priorities of each person, federal
agency, and Indian tribe named in the decree are based.

{6) For each peracn who is found to have an existing
right arising under the laws of the state of Montana, the
final decree shaii must state:

(a) the name and post-office address of the owner of
the right;

(b} the amount of water included in the right, as
focllows:

(i) by Eloﬁ rate for direct flow rights, such as
irrigation rights;

(ii) by volume for rights, such as stockpond and
reservoir storage rights, and for rights that are not
susceptible to measurement by flow rate; or

(iii) by flow rate and volume for rights that a water
judge determines require both volume and flow rate to
adequately administer the right;

{e) the date of priority of the right;

{d) the purpose for which the water included in the
right is used;

{(e) the place of use and a description of the land, if
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any, to which the right is appurtenant;

{f) the source of the water included in the right;

{g) the place and means of diversion;

(h) the inclusive dates during which the water is used
each year;

{i1) any other information necessary to fully define the
nature and extent of the right,

{?7) For each person, tribe, or federal agency
possessing water rights arising under the laws of the United
States, the final decree shaii must state:

{a) the name and mailing address of the holder of the
right;

{(b) the source or sources of water included in the
right;

{c} the guantity of water included in the right;

(d) the date of priority of the right;

(e) the purpose for which the water included in the
right is currently used, if at all;

() the place of use and a description of the land, if
any, to which the right is appurtenant;

(g) the place and means of diversion, if any; and

{h)} any other information necessary to fully define the
nature and extent of the right, including the terms of any
compacts negotiated and ratified under 85-2-702,

{8) Clerical  mistakes in a final decree may be
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corrected at any time on the initiative of the water judge
or on the petition of any person who possesses a water
right. The water 3judge shall order the notice of a
correction proceeding as he determines to be appropriate to
advise all persons who may be affected by the correction. An
order of the water 3judge making or denying a clerical

correction is subject to appellate review."
Section B. section 85-2-237, MCA, is amended to read:

"8§5-2-237. Reopening and review of decrees. (1) Yhe

After July 1, 3995 1996, the water Jjudges shall by order

reopen and review, within the 1limits set forth by the
procedures described in this section, all preliminary or
final decrees:

(a) that have been issued by-the-water-ecourts but have
not been noticed throughout the water divisions; or

{b) for basins for which claims have been filed under
85-2-221(3}.

(2) (a) Each order must state that the water judge will

reopen the decree or decrees and, upon a hearing, review the
water court's determination of any claim in the decree or
decrees if an objection to the claim has been filed for the
purpose of protecting rights to the use of water from

sources:

(i} within the basin for which the decree was entered;

or
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{ii) in other basins that are hydrologically connected
to sources within the basin for which the decree was
entered.

(b) A person may not raise an objection to a matter in
a reopened decree if he the person was a party to the matter
when the matter was previously litigated and resolved as the
result of the previous objection process, unless the
objection is allowed for any of the following reasons:

{i) mistake, inadvertence, surprise, or excusable
neglect;

(ii) newly discovered evidence that by due diligence
could not have been discovered in time to move for a new
trial under Rule 59(b), Montana Rules ¢f Civil Procedure;

{iii) fraud, misrepresentation, or other misconduct of
an adverse party;

(iv} the judgment ig void;

(v) any other reason justifying relief from the
operation of the judgment.

{¢) The objection must be made in accordance with the
procedure for filing cbjections under 85-2-233,

(3) The water judges shall serve notice by mail of the
entry Of the order providing for the reopening and review of
& decree or decrees to the department and to the persons
entitled to receive service of notice under 85-2-232(1).

{(4) Notice of the reopening and review of a preliminary
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or final decree must also be published at leagt once each
week for 3 consecutive weeks in at least three newspapers of
general circulation whieh that cover the water division or
divisions in which the decreed basin is located.

{S} No ocbjection may cause a reopening and review of a
claim unless the objection is filed with the appropriate
water court within 180 days after the issuance of the order
under subsection {l1}. This period of time may, for good
cause shown, be extended by the water judge for up to two
90-day periods if an application for extension is made
within the original 180-day period or any extension of it.

{6} The water Jjudge shall provide notice to the
claimant of any timely objection to hts the claim and, after
further reasonable notice to the claimant, the objector or
objectors, and other interested persons, set the matter for
hearing. The water Jjudge may conduct individual or
consolidated hearings, and any hearing must be conducted
according to the Montana Rules of (Civil Procedure. On an
order of the water judge, a hearing may be conducted by a
water master, who shall prepare a report of the hearing as
provided in Rule S3{e)}, Montana Rules of Civil Procedure.

(7) The water judge shall, on the basis of any hearing
held on the matter, take action as warranted from the
evidence befere-him, including dismissal of the cobjection or

modification of the portion of the decree describing the
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contested claim.

(8) An order or decree modifying a previously issued
final decree as a result of procedures described in this
section may be appealed in the same manner as provided for
an appeal taken from a final order of a district court.

(9 An order or decree modifying a previously issued
preliminary decree as a result of procedures described in
this pection may be appealed under B85-2-23% when the

preliminary decree has been made a final decree."
Section 9. section B85-2-306, MCA, is amended to read:

*§5-2-306. (Temporary}

requirements -- fee. (1) Ground water may be appropriated

Exceptions to permit

only by a person who has a possessory interest in the
property where the water is to be put to beneficial use and
exclugive property rights in the ground water development
works or, if another person has rights in the ground water
development works, the written consent of the person with
those property rights. Qutside the boundaries of a
controlled ground water area, a permit is not required
before appropriating ground water by means of a well or
developed spring with a maximum appropriation of 35 gallons
per minute or 1less, not to exceed 10 acre-feet per year,
except that a combineﬁ appropriation from the 8Same source
from two or more wells or developed springs exceeding this

limitation requires a permit., Within 60 days of completion
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of the well or developed spring and appropriation of the
ground water for beneficial use, the appropriator shall file
a notice of completion with the department on a form
provided by the department at its cffices and at the offices
of the county clerk and recorders and pay a filing fee. Upon
receipt of the notice, the department shall review the
notice and may, before issuing a certificate of water right,
return a defective notice for correction or completion,
together with the reasons for returning it. A notice does
not lose priority of filing because of defects if the notice
is corrected, completed, and refiled with the department
within 30 days or within a further time as the department
may allow, not to exceed 6 months. If a notice 1is not
corrected and completed within the time allowed, the
priority date of appropriation shall--be is the date of
refiling a correct and complete notice with the department.
A certificate of water right may not be issued wuntil a
correct and complete notice has been filed with the
department., The original of the certificate shai} must be
sent to the appropriator. The department shall keep a copy
of the certificate in its office in Helena. The date of
filing of the notice of completion is the date of priority
of the right.

{(2) An appropriator of ground water by means of a well

or developed spring first put to beneficial use between
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January 1, 1962, and July 1, 1973, who did not file a notice
of completion, as reguired by laws in force prier to April
14, 1981, with the county clerk and recorder shall file a
notice of completion, as provided in subsection (l) of--this
seetion, with the department to perfect the water right. The
filing of a claim eof--existing--water--right pursuant to
§5-2-221 is sufficient notice of completion under this
subsection. The priority date of the appropriation shaii-be
is the date of the filing of a notice as provided in
subsection (1) of this section or the date of the filing of
the claim of existing water right. an appropriation under
this subsection is an exiating right, and a perrnit is not
required; however, the department shall acknowledge the
receipt of a correct and complete filing of a notice of
completion, except that for an appropriation of 35 gallons
per minute or less, not toc exceed 10 acre-feet per year, the
department shall issue a certificate of water right. If a
certificate is issued under this section, a certificate need
not be issued under the adjudication proceedings provided
for in 85-2-236.

(3) A permit is not required before constructing an
impoundment or pit and appropriating water for use by
livestock if the maximum capacity of the impoundment or pit
1s less than 15 acre-feet and the appropriation is less than

30 acre-feet per year and is from a source other than a
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perennial flowing stream and the impoundment or pit is to be
constructed on and will be accessisle to a parcel of land
that is owned or under the control of the applicant and that
is 40 acres or larger. As used in this subsection, a
perennial flowing stream means a stream which that
historically has flowed continuously at during all seasons
of the year, during dry as well as wet years., However,
within 60 days after constructing the impoundment or pit,
the appropriator shall apply for a permit as prescribed by
this part. Upon receipt of a carrect and complete
application for a stockwater provisional permit, the
department shall then aytomatically issue a provisional
permit. If the department determines after a hearing that
the rights of other appropriators have been or will be
adversely affected, it may revoke the permit or reguire the
permittee to modify the impoundment or pit and may then make
the permit subject to such terms, conditions, restrictions,
or limitations it considers necessary to protect the rights
of other appropriators.

(4) A person may also appropriate water without
applying for or prior to receiving a permit under rules
adopted by the board under 85-2-113,

{S) In addition to the filing fee prescribed by the
board by rule pursuant to 85-2-113, a person filing a notice

under gubsection (1) shall pay a $10 fee, and the department

~32- §SB 310



B W

- T - IS I - A

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

" SB 0310/03

shall deposit $10 of each filing fee collected pursuant to
subsection (1) in the ground water assessment account,
established in 85-2-905, within the state épecial revenue
fund. {Terminates July 1, 1993--sec. 22, Ch. 769, L. 1991.)
85-2-306. (Effective July 1, 1993) Exceptions to permit
reguirements. (1) Ground water may be appropriated only by a
person who has a possessory interest in the property where
the water is to be put to beneficial use and exclusive
property rights in the ground water development works or, if
another perscn has rights in the ground water development
works, the written consent of the person with those property
rights. Outside the boundaries of a controlled ground water
area, a permit is not required before appropriating ground
water by means of a well or developed spring with a maximum
appropriation of 35 gallcons per minute or less, not to
exceed 10 acre-feet per year, except that a combined
appropriation from the same source from two or more wells or
developed springs exceeding this limitation requires a
permit. Within 60 days of completion of the well or
developed spring and appropriation of the ground water for
beneficial use, the appropriator shall file a notice of
completion with the department on a form provided by the
department at its offices and at the offices of the county
clerk and recorders. Upon receipt of the notice, the

department shall review the notice and may, before issuing a
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certificate of water right, return a defective notice for
correction or completion, together with the reasons for
returning it. A notice does not lose priority of filing
because of defects if the notice is corrected, completed,
and refiled with the department within 30 days or within a
further time as the department may allow, not to exceed 6
months. If a notice is not corrected and completed within
the time allowed, the priority date of appropriation shaii
be is the date of refiling a correct and complete notice
with the department. A certificate of water right may not be
issued until a correct and complete notice has been filed
with the department. The original of the certificate shaii
must be sent to the appropriator. The department shall keep
a copy of the certificate in its office in Helena. The date
of filing of the notice of completion is the date of
priority of the right.

(2) An appropriator of ground water by means of a well
or developed spring first put to beneficial use between
January 1, 1962, and July 1, 1973, who did not file a notice
of completion, as required by laws in force prior to April
14, 1981, with the county clerk and recorder shall file a
notice of completion, as provided in subsection (1) sf—this
seceion, with the department to perfect the water right. The
filing of a claim of--existing—--water—-right pursuant to

85-2-221 is sufficient notice of completion under this
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subsection. The priority date of the appropriation shaii--be
is the date of the filing of a notice as provided in
subsection {1) of this section or the date of the filing of
the claim of existing water right. An appropriation under
this subsection is an exlating right, and a permit is not
required; however, the dJepartment shall acknowledge the
receipt of a correct and complete filing of a notice of
completion, except that for an appropriation of 35 gallons
per minute or less, not to exceed 10 acre-feet per year, the
department shall issue a certificate of water right. If a
certificate is issued under this section, a certificate need
not be issued under the adjudication proceedings provided
for in 85-2-2136.

{3) A permit is not required before constructing an
impoundment or pit and appropriating water for use by
livestock if the maximum capacity of the impoundment or pit
is less than 15 acre-feet and the appropriation is less than
30 acre-feet per year and is from a source other than a
perennial fleowing stream and the impoundment or pit im to be
conskructed on and will be accessible to a parcel of land
that is owned or under the control of the applicant and that

isa 40 acrez or larger. As used in this subsection, a

perennial flowing stream means a stream which that

historically has flowed continuously at during all seasons

of the year, during dry as well as wet years. Eowever,
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within 60 days after constructing the impoundment or pit,
the appropriator shall apply for a permit as prescribed by
this part. Upon receipt ©of a correct and complete
application for a stockwater provisional permit, the
department shall then automatically issue a provisional
petmit; If the department determines after a hearing that
the rights o©of other appropriators have been or will be
adversgely affected, it may revoke the permit or require the
permittee to modify the impoundment or pit and may then make
the permit subject to such terms, conditions, restrictions,
or limitations it considers necessary to protect the rights
of other appropriators.

(4) A person may also appropriate water without
applying for or prior to receiving a permit under rules
adopted by the board under 85-2-113."

NEW SECTION. Section 10. Nonseverability. It is the
intent of the legislature that each part of [this act] is
essentially dependent upon every other part, and if one part
is held unconstitutional or invalid, all other parts are
invalid.

NEW SECTION. Section 11. Effective date. [This act] is
effective July 1, 1993,

-End-
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HOUSE STANDING COMMITTEE REPORT

March 27, 1993
Page 1 of 4

Mr. Speaker: We, the committee on _Agriculture, Livestock, and

1rrigaticn report that _Senate Bill 310 {third reading copy -~
ilrrigation
blue) be concurred in as amended .

si ""-‘mwﬁ
g Vern Keller, Chair

And, that such amendments read: Carried by: Rep. Anderson

1. Title, page 1, line 1B.
Following: "OF"
Insert: "THE FORFEITURE OF"

2. Title, page 1, line 19.
Strike: *FORFEITED"

3. Page 10. N 15

gﬁi:g:%ngili)ne'Late claim" means a claim forfeited pu:auangstg
tﬁe conclusive presumption of abandonment under B5-2-226.

Renumber: subseguent subsecticns

4. Page 13. ine 14 .

ggit?:?ngilg)ne'Late claim®" means a claim forfeited pursuantst?
tﬁe conclusive presumption of abandonment under 85-2-226.

Renumber: subsequent gubsections

5. Page 18, tine 12,
“that"
Ezit::tn?;nder B5-2-226, as interpreted by the Montana supreme
court,”

6. Page 19, line gi Ly,
:+ “Accordingly
i:t:g:fngwith respect oaly to a basin that has not been closedhto
further appropriation pursuant to a compact ratified by the
legislature under part 7 of this chapter prior to [the
L]
affective date of this actl, :

Commi e Vote: 6911055C.Hpf
Yes . No i QOég NO

March 27, 1993
Page 2 of 4

7. Page 20, lines 2 through 4.

Following: "(a)"

Strike: remainder of line 2 through "claim™ on line 4
Insert: "a late claim must be*

8. Page 20, line 5.
Strike: "prior"

9, Page 20, lines 5 through B.

Strike: ", and" on line 5 through "and® on line 9

Insert: "that have taken place prior to the inclusion of the late
claim in the adjudication;

(b) the person asserting a late claim may request that

a decree previously entered be reopened or may object to
matters previously determined on the merits by the water
court only to the extent that the request or objection is
otherwise authorized by law and is based on a claim of water
right filed on or before April 30, 1982, unless the person

asgerting a late claim alsoc has filed a claim on or before
April 30, 1982;"

Renumber: subsequent subsectiona

10. pPage 20, lines 10 and 11.
Following: "(b)" on line 10
gtrike: remalnder of line 10 through "

1996," on line 11
Insert: "a person asserting a late claim"

11, Page 20, line 15,
Following: "]"
Ingert: "except to the extent that right or standing to object

exists based on a claim of water right filed on or before
April 30, 1982,"

Following: “protection®
Insert: "for the right represented in the late claim®

12. Page 20, line 18.
Strike: "and"

13. Page 20, line 19 through page 21, line 12,

Strike: subsections (c¢) and {(d} in their entirety

Insert: “"(d) if the water judge, following objection by another
person asserting a claim, finds that a right represented in
a late claim was the subject of a prior order or decree by
the water judge, the water judge shall award costs and
reasonable attorney fees to the person or persons filing the
objection;

{e) a person who has a late claim may be found liable

for costs and damages incurred by another person who proves
by a preponderance of the evidence that the costs and

HOUSE
58 310
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March 27, 1993
Page 3 of 4

damages were incurred as a result of actions undertaken in
reagonable reliance upon a late claim and the conclusive
presumption of abandonment provided in B85-2-226. A claim
for damages and coets under this subsection (e) must be
filed in a court of general jurisdiction on or before July
1, 1998, The court of general jurisdiction in which the
action is cosmenced may, upon motion, certify the case to
the water court for subordination of the right asserted in
the late claim if subordination will cure the alleged
damage.

(f) the water judge may subordinate an existing right
asserted in a late claim to a claim filed on or before April
30, 1982, to a reserved water right compact negotiated or to
a permit issued pursuant to this chapter if and to the
extent that an objection is filed under this part by a
person entitled to subordination by July 1, 1998, and the
objector proves by a preponderance of the evidence that the
objector has reasonably relied to the objector's detriment
upon the failure to file the existing right on or before
April 30, 1982, and the conclusive presumption of
abandonment provided in 85-2-226."

14, Page 21, line 15.

Pollowing: “1996"

Insert: ", and shall notify a person who files a claim after July
1, 1996, that the claim will not be accepted™

15. Page 22, line 9.
Strike: 'iBﬂ(b)'
Insert: " c}"

16. Page 22, line 12.
PFollowing: "of*
Strike:

'S%DF'
Insert: , which must be deposited in the water rights
adjudication account"

17. Page 22,

Poll ny Fine 12

Insert: *(b) If an objection is filed to a late claim, the water
judige ghell assess an additional fem of $200 against the
persch asperting the late claim, which fee must be deposited
in the water rights adjudication account.”

Renuisber: sulsequent subsection

6911058C.Apf

March 27, 1993
Page 4 of 4

18. Page 36, lines 16 through 20.

Strike: section 10 in its entirety

Insert: "NEW SECTION Section 10. Seaverability. If a part of
{this act] Is Invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of ([this
act] ia invalid in one or more of its applications, the part
remains in effect in all valid applications that are
severable from the invalid applications.

NEW SECTION, Section 11. Contingent voidness. If a part
of [this act] 18 found to establish a condition under which the
provisions of Title 85 do not provide for a general stroam
adjudication for which the United States has waived its immunity
from suit under 43 U.S.C. 666 or if a part of 85-2-221{(3) (c), as
amended by [this act], is invalid, then [this act] is void."
Renumber: subseguent section

=END-

6911055C . Bpf



HOUSE COMMITTEE OF THE WHOLE AMENDMENT

Senate Bill 310
Representative Anderson

March 30, 1993 10:48 am
Page 1 of 1

Mr. Chairman: I move to amend Senate Bill 310 (Agriculture,
Livestock, and Irrigation dated March 27, 1993).

Signed=w——
R

epresentative Anderson

And, that such amendments-to Senate Bill 310 (Agriculture,
Livestock, and Irriqgation dated March 27, 1993) read as follows:

1. Amendment No.l1l3

In Insert, line 3, following: "claim"

Insert: "did not exist on July 1, 1973, or that the right
represented by the late claim should be subordinated to
another right under [section 3(f) of this section] or that
the right represented in the late claim"

-END-
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Free Conference Committee
on Senate Bill No. 310
Report No. 1, April 21, 1993

Page 1 of 7
Mr. President and Mr. Speaker:

We, your Free Conference Committee on Senate Bill No. 310, met
and considered: Senate Bill No. 310 as amended. We recommend
that Senate Bill No. 310 (reference copy - salmon) be amended as
follows:

1. Ptitle, line 18.
Following: "FOR THE"
Insert: *CONDITIONAL"
Strike; "TEE FORFEITURE OF"
Insert;: " TAIN

2. Title, line 19.

Following: “WATER"

Insert: "DETERMINED BY THE MONTANA SUPREME COURT 10 HAVE BEEN
FORFEITED"

3. Title, line 21.
Following: “QF"
Inaert: “LATE®

4, Title, line 22.
Pollowing: “"PILE"
Ingert: "LATE"

S. Title, line 25.

Pollowing: "“SUCH"

Insert: "LATEY

Following: “CLAIMS;"

Insect: PDIRECTING THE WATER POLICY COMMITTEE, IN COORDINATION
WITH CERTAIN STATE AGENCIES, TO CONDUCT AN INTERIM STUDY

. REGARDING LATE CLAIM ISSUES;" .

6. Page 7, line 5.

Strike: "ASSERT"

Insert: “file”

7. Page 7, line 14.
Pollowing: “WHO"
Insert: "have been recognized as having*

B. Page B, line 17,

Strike: "ADDITIONAL STATEMENTS OF CLAIM"
Insert: "late clalms®

Strike: "EXISTING"

Insert: “"the use of"

ADOPT |
;—’/

BJECT 881414CC.Sma

April 22, 1993
Page 2 of 7

9. Page B, line 18.
Strike: “RIGHTS"

10. Page 8.

Following: line 18.

Insert: "Additionally, the legislature directs the water policy
committee, in coordination with the department of justice,
the department of natural resources and conservation, and
the reserved water rights compact commission, to conduct an
interim study regarding certain late claim issues.”

11. Page 10, line 16.
Foliowing: ™A CLAIM"
Ingert: *to an exlsting right”

12. Page 10, lines 24 and 25.
Strike: "For®” on line 24 through "interest.” on line 25

13. Page 13, line 17.
Pollowing: "A CLAIM"
Insert: "to an existing right"

14. Page 13, line 25 through page 14, line 1.

Sttik:; "For® an page 13, line 25 through "interest.™ on page 14,
ine

15. Page 18, line 2.
Pollowing: "state™

Insert: -f"d to be maintained in that location through July 1,
1996

16. Page 18, line 11l.
Strike: "person who failed to file a"

.17. Page 18, line 12,
Pollowing: *"right" -
Insert: "not filed with the departmentc”

18. Page 1B, lines 12 and 11.
Strike: "file such claim”
Insert: “be tiled"

19. Page 18, line 17.
Strike: “AS" through "COURT,*

20. Page 18, line 22.

Following: "right™
Insert: *-- filing late claim*

F.CCR4
<S® 3o

881414CC,.Sma



April 22, 1991
Page 3 of 7

21. Page 19, line 17.
Strike: "person whao failed to file a"

22, Page 19, line 18B.
Following: “right"
Insert: "not filed with the department”

23, Page 19, line 19.
Strike: "Eile”
Ingert: "be filed*

24. Page 19, lines 19 and 20.
Strike: "a claim of an existing water right”

25. Page 19, line 22.

Strike: "a rson who may have filed"

Insert: "the filing of a late clalm in addition to"

26. Page 19, line 23.

Following: “right"

Ingert: "Eile&a

27. Page 19, lines 23 and 24.

Strike: "from filing an additional claim under this section"”

28, Page 20, line 1.
Pollawing: “claim”
Ingert: "and 1s not an abandoned right"

29. Page 20, lines 4 through 7.
Strike: “Within® on line 4 through “those” on line 7
Insert: "The® .

30. Page 20, line 19.
Strike: "INCLOSION OF THE LATE CLAIM IN THE ADJUDICATION"
Insert: "date of filing?®

31, Page 20, line 20.
Strike: "ASSERTING"
Insert; “Elling™

32. Page 20, line 25 through page 21, line 2.

Fallowing: “1982" on line 25

Strike: the remainder of subsection (b) through *1982" on page
21, line 2

33. Page 21, line 5.
Strike: "ASSERTING"
Ingert: "Filing®

881414CC.Sma
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34. Page 22, lines 9 through 13.
Strike: "BY" on line 9 through "CR" on line 13
Insert: “under 85-2-233, finds*®

35. Page 22, line 15.
Pollowing: "BY THE WATER JUDGE"
Inserc: “or Is otherwise without merit®

36. Page 22, line 18 through page 23, line 16.
Strike: subsectians (e) and (£) in their entirety
Insert: “(e) a right represented in a late claim is subordinate
to all federal and Indian reserved water rights established
by compact or decree under this chapter;
(€) unless a late claim either was placed in the
United States mail and postmarked cn or before April 30,
1982, or, if there is no evidence of the date of mailing,
there is evidence of execution on or before April 30, 1982,
and actual receipt by Lhe department on or before May 7,
1982, the right represented in the claim is, in addition,
subordinate to:
(i) rights represented in all valid, timely EFiled
claima; and
{ii) rights represented in a permit or reservation of
water issued under this chapter if and to the extent that
the person holding the permit or reservation Files an
objection under this part and proves that the person holding
the permit or reservation creasonably relied to the detriment
cf the person holding the permit or reservation upon the
failure of the claimant to file a claim on or before April
3o, 1982.*

37. Page 24, line 18.

Strike: "$l100"

Insert: “$150"

38. Page 24, line 20.

Following: "ACCOUNT"

Insert: “for the examination of late claims by the department and

for the publication of notices by the department as required
under 85-2-213(2)*

39. Page 24, line 21.
strike: “IP" through “THE"

Insert: “The"

40. Page 24, lines 22 and 23.

Strike: “AN" on line 22 through "CLAIM" on line 23

Insert: "adgainst the late claimant all reasonable administrative
costs and expenses that may be incurred by the court due to

881414CC.S5ma
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the £iling of the late claim and the consideration of the
objection*

41. Page 24, line 23.
Strike: "FPEE"
Insert: "assessment”

42. Page 25, lines 4 through 6.

Strike: “the entry” on line 4 through “filed" on line &

Insert: “a date to be established by the department by rule, but
na later than July 1, 1999"

43. Page 39.

FPollowing: line 7

Insert: "NEW SECTION. Section 10, Late claim interim study —-—
vater policy committee. {1) The water policy committee,
in coordination with the department of justice, the
department of natural resources and conservation, and the
reserved water rights compact commission, shall conduct an
interim study analyzing the need for and desirability and
impacts of allowing the remission of forfeited water rights
in addition to the remisgions authorized under the
provisions of (this act]. The study must analyze the
impacts of additional forfeiture remission on:

(a) the general stream adjudication process.
including but not limited to the issues of adequacy and
Montana's and the federal government's concurrent water
rights adjudication jurisdiction;

{b) the federal government and Indian tribes
regarding existing and future negotiated water rights
compacts, including but not limited to the issues of
equal protectian;

(¢} timely claimants' water use;

{d) timely claimants’ legal rights, including but
not limited to constitutional regquirements regarding
the taking of property;

{e) the potential reduction in agricultural
production resulting from not granting additional
forfeiture remiassions and the associated social and
economic impacts:

() the issue of fairness to both late and timely
¢laimants;

(g) the potential increased costs to the state
and to late and timely claimants;

(h} potential losses in revenue to the state resulting

from the state's failure to Eile claims to existing water
rights on or before April 30, 1982;

881414CC.Sma
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(i) implications involving the state's trust
responsibilities;

(j) potential litigation against the state by private
parties; and

(k) 1impacts on municipal and county governments
resulting from late claims.

{2) The study must include an analysis of the
potential for identifying individuals or classea of
individuals whose additional forfeiture remission could
be authorized in a manner that would have an acceptable
impact on those issues identified under subsection (1).
The classes of late claimants include but are not .
limited to previously decreed water rights holders and
classes establisnhed according to filing date.

{3) The study must be completed in consultation
with other relevant state and federal agencies.,
relevant groups and organizations, and other interested
and affected citizens.

{4) The water policy committee shall report the
results of the study to the 54th legislature by October
1, 1994, The report must include any legislative or
other pclicy options recommended by the water policy
committee.”

NEW SECTION. Section 1l. Saving clause. [This act]
does not affect proceedings that were begun before [passage
and approval of this act] in which relief for damages have
been scught based upon the diversion, impoundment, or
withdrawal of water without a water right eastablished under
state law.

Renumber: subsequent sections

44. Page 39, line 8.

Following: "SEVERABILITY"

Insert: ®-- partial nonseverability”
Following: *."

Insert: "(1)"

45. Page 39.

Pollowing: line 13

Insert: "(2) It ia the intent of the legislature that each part
of {this act] is easentially dependent upon [section 4],
which amends 85-2-221, and that if one part of ([section 4],
except subsection (3){£f)(ii), is held unconstituticnal or
invalid, all other parts of (this act] are invalid.”

881414CC.Sma
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46, Page 3%, lines 14 through 20.
Strike: section 12 in its entirety
Renumber: subsequent section

And that this Free COﬁfetence Committee report be adopted.

Por the Senate: For the House:

Senator Doherty, Chajr Representat;ve S. Anserson, Chair
Loyend> n;

Senator Grosfie

Representative Bachinl

Senator Rea reBentative Brandewie

w—

ﬁi iCoord.

Sec. of Senate
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SENATE BILL NO. 310
INTRODUCED BY REA, KOEHNKE, SPRING, BECK, BURNETT, LYNCH,
KASTEN, TVEIT, NATHE, HERTEL, DEVLIN, CRIPPEN, HIBBARD,
WALLIN, M. HANSON, SWIFT, BACHINI, QUILICI, RYE,
GROSFIELD, MESAROS, VAN VALKENBURG, HAGER, LARSON,
SWYSGOOD, DEBRUYCKER, GRINDE, STOVALL, ZOOK, CLARK,
TASH, BRUSKI-MAIS, VOGEL, WEEDING, KNOX
A BILL FOR AN ACT ENTITLED: "AN ACT PROYIBING--FOR--FHB
ACEEPTANCE--QF—-SPATEMENTS-OF-CELAIM-FO-EXISPEING-WAFPER-RIGHPS
PiLER--APPER--5——P:Ms7——-APRIb—-367--1962;---BSPABLISHING-——A
REBYFPABLB-PRESUMPPION-OP-ADANDONMENT-POR-SUEH-WATER~-RIGHPS 7
PREVIBING——-POR-——THBE---BSZABEISHMENT--OF--A--PROCEBURH--POR
ABJUBIEATENG--FHOSE--RIGHTS s --PROVIBEIRG———A---BBAPHEINE---PFPBR
ACERPPANEE---OP——-SPATBMENPS - -6P--ChAIM+ —-AMENBING--SEEPIONS
85-2-223%7-85-2-2267-AND--B5-2-2317--MEA;-—ANDB--PROVEIDING—-AN
IMMEBEAPE~-EPPRETIVE--DATE--AND—--A-REPROACTIVE-APPLICABEILITY

PA¥Er PROVIDING FOR THE REMISSION OF THE FORFEITURE OF

CLAIMS TO EXISTING RIGHTS TO THE USE OF WATER FORFPBITHD

PURSUANT TO SECTIOM 85-2-226, MCA; PROVIDING POR THE FILING

OF CLAIMS IN THE GENERAL WATER RIGHTS ADJUDICATION;

PROVIDING FOR STATEWIDE NCTICE OF THE RIGHT TO FILE CLAIMS;

PROVIDING FOR A DEADLINE FOR THE ACCEPTANCE OF CLAIMS 1IN

REMISSION; PROVIDING FOR CONDITIONS UPON THE ADJUDICATION OF

SUCH CLAIMS; AMENDING SECTIONS 85-2-102, 85-2-211, 85-2-213,
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85-2-221, 85-2-225, 85-2-226, B5-2-234, 85-2-237, AND

85-2-306, MCA; AND PROVIDING AN EFFECTIVE DATE."

WHEREAS7---Article---i¥7--—-section--37—-of--the--Montana
E€onstitution-provides-that-atl-existing-rights-to-the-use—of
any-—waters-—for--any--usefui—-ef——beneficial-—purpaae---are
recognized-and-confirmed;-and

WHBRBAS7---Artiele---I¥;--—section--37--of——the——Montana
EOnstitution-pruvidea—thut—the—begisiature—ahaii—provide-Ea:
the—adninistrationT—cantroi1-and—teguiaeien-of—water——rights
and—shaii-eetabiish-a—system-of—eeatraiized-reecrdaf-nnd

WHERBAS7~-Articte--¥¥--of-—the--Montana-Conatitution-was
adapted—ta—ptoteeb-ﬂentana—weter—right:-fron—cieins-by-waeer
users-in-downstream-states:-and

HHERBASy-in—ofder—EQ-prote:t-Hontana—watet--righta—-ﬁrom
downsefean—-eiaimsf—-the-—uuntana—-hegisiaEure-eatabiished-n
peeeedufe—fez-the—gener;i—adjudicaeion—ef—uater—-rights——and
provided—-in-section-85-2-2267-MEAy-that-the-faiinre-to-fite
a—cia&n—te—an-exiaténg-right-én—reapeaae—to—a-generai—notice
of--adjudication--and--in--aceordance--with--—the---deadiine
established--under--sectien-85-2-2231;-MEA;-would-estabiish-a
eonciusive-presumptéon-ef—abandonment—oi—ehat—réght7-nnd

WHHREAS;——section——-05-2-2267---MEA;-—-was—-—enacted-——-+g
Eaciiitate———the-——premPE-—-E§}ing——-oE-—ctaims-—and-—apeedy

adjudication-on-the-merits-of-each-caser-and

-2- SB 310
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WHEREAS;-the-generat-adjudication-is-seiti-pendingy-—and
through--the--course-of~-che-adjudieationy—it-has-come-to-che
attentcien-of-the-begistature—that-the-previsions-of—-section
85-2-2267-—-MEAT--may--resuit——in-the-ioss-of-octherwise-valid
Mentana-water-rights;-and

WHEREAS;-the-hegisiature--determines--that—-the-—~summary
abandonment--—of—-water—--rights—-does--not—-afford--adequate
pretection-to——Montana-—-water--rights-—-as--intended--by-—the
Montana--€onstitution--and-by-the-Montana-hegintature-and-is
inconsistent-———with-—--—long-estabtished--——principien-——-of
abandenment;-and

WHERBAS7-ik-in-the—intent-of-the--begisineure-—that——the
adjudication--process——must--provide-for-the-adjudication-of
ati-Montana-water-rights-in-existence-on-duiy-1;-19%3+-and

WHEREAS7--because—-the-—general--adjudication—-of-—water
rights—is—net—eonpieted—eaq—wéii—be—ongeing—éor-ae-ieast-—ee
yearsy-——the-—-hegistature——£findas--that--the——aceeptance——of
additionat-Statementas-of-Siaim-witi--net--undnty--detay--the
adjudtcatiens-and

WHEREAS7---the---begisiature---determines—-that—-section
85-2-2267-MEA7-itmposes-a-harsh-and-unnecessary--penaity——for
faiiure--ta-fils-a-Statement-of-Elaim-by-Aprit-307-19827—and
that-the-penatty-is—-not-consistent-with-the-—-intent——of--the
Montana——Constitution-—and-—-of--the--begisiature-and-shouidy

thereforey—~~-be~-adtusted-——in--a-—manner---that---wiii---more

-3- 5B 310
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apprepriateiy-—-batance---the-—interesta--at-—stake——in--the
adjudicatien—and-enubie—the—ﬂater-anrt——to-—adjudicate——aii
existing-water-rightss
THEREPeaﬂf—-the—Begisiaeure—finds—thab-it—is—apptopriate
to-make--the--follewing--amendments--to--seections--85-2-22% 5
B85-2-2267-—and--85-2-23}y--MEA7--in-arder-to-pravide-for—the
aceeptance-of-additionai-Statements—-of--@iaim——to-—existing
water-rights-under-the-conditiona-set-farch-betows
SEATEMENT-OP—-ENPENP
A--statement--of-~intent——is--inciuded-with—thia-biti-ee
provide«eomnent-to—the—Montana—suptene-ceurt——regarding--the
adeption--of-——ruies-of-precedure-by-the-court:-Fhe—intent-of
this-tegisiation-is-to-balance—the-interests--of--tha-——seate
and--of—ehose-hoiding-uontunn—water-rights-by—estabii:hing~a
rebuttab}ey-—rather-—than—~a-—ceneiaééve7——-presumption———cf
abundonmene-—for—-atatements——aé—ciaim—iiied—afeer~April—397
i982y-and-by-atiewing-~the--adjudication--eof—-chose-—ciaima+
Beeause--the--adjndiecation-ia-within-the-jurisdietion-of-the
judictat-branchr-the-iegintature-believes-that——-the--Montana
supreme—-court-shonid—adept-ruies~efvproeedure—governing-ehe
adiudicntien-—ai—-these—-vater——-rightav—--The—--iegisiatute
recognizes—-that--varieus——basins—-within--the—-state—are—in
different--stages-——in--the---adjudication---and---that-—-the

iegisiatnre——has-—ptovided--a—-mechaniam—-fer—reopening-both

-4~ SB 310
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.pretiminary-and-finai-decreesr——¥t--ia--the--intent--of--the

iegisiatute1--thetefereT——thut—~ptocedutes—-be-—deveioped—te
altiow-for-the-adjudication-of-tate-ciaima-submicted-prior-te
the-ciesure-cf-court-recerds-preceding-the-date-of--issuance
eof--the—-preiiminary--decree--or--in-those-basins-in-which-a
pretiminary-decree-has—not-yet-been-renderedv-in--basina--in
whieh--n-preliminary-decree-or-finat-decree-has-been-issueds
the--tegistature--intends--that—-the--tate-fiied--ctaims—-be
adjudicated-when-the-decree-is-reopened-in--accerdance——with
85-2-237s-~In--both-—casesy—-the--iate-—ctaimant—-shouid--be
required-to-fite-a-request-for-hearing-on-the-iate-ciaims~
With--respect--to--notice;-—the-tegiatature—intends-that
netice-be-previded-to-water-users—-that-ltate-ctaims--witi--be
accepteds---subject—--te-——a--~rebuttabie-—-presumption---of
abandonmenty—-and--that-obiections-to-the-presumption-or—the
ciaim-may-be-filed:-Whenever—pessible;-the-—notice--must--be
provided--—-in-——-court-generated---documents—--of-—-general
eireutationy--such--as-~the--temporary--pretiminary——decrees
netice--of--objectieny-—pretiminary--decreer—-and--order--of
reopening:-Hhen-this—-is--nob-—pessib}ey——the--eourt—-shcuid
devise——-an-—alternative-method-for-netifying-water-users-who
may—be—aEEected—by-the—iaee—ciaimr-—fn——inataneea——inw—whfch
speciai——notice——ia——requ&redr--the--ciainant——reqneating——a
hearing--on--the-iate-ciaim-shouid-reimburse-the-water—court

for-the—costa-associated-with-providing-the-noties---in-——ati

—5- SB 310
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cases;-—the-water-court-may-&ssess—a-fee-€for-the-£filing-of-a
request-for-hearing-on-late-citaims--FPhia—fee-may-not--exceed
§360--per--requesty—-—and-a-ctaimant-should~-submit-a-separate
request-for-each-basin-in-which-iate-ctaims-are-fiteds

WHEREAS, ARTICLE IX, SECTION 3, OF THE MONTANA

CONSTITUTION PROVIDES THAT ALL EXISTING RIGHTS TO THE USE OF

ANY WATERS FOR ANY USEFUL OR BENEFICIAL PURPOSE ARE

RECOGNIZED AND CONFIRMED; AND

WHEREAS, ARTICLE 1IX, SECTION 3, OF THE MONTANA

CONSTITUTION REQUIRES THE LEGISLATURE TO PROVIDE FOR THE

ADMINISTRATION, CONTROL, AND REGULATION OF WATER RIGHTS AND

TO ESTABLISH A SYSTEM OF CENTRALIZED RECORDS FOR SUCH

RIGHTS; AND

WHEREAS, THE LEGISLATURE ESTABLISHED A PROCEDURE FOR THE

GENERATL ADJUDICATION OF EXISTING RIGHTS TQO THE USE OF WATER

AND PROVIDED IN SECTION 85-2-226, MCA, THAT THE FAILURE TO

FILE A CLAIM OF EXISTING RIGHT ON CR BEFORE THE DEADLINE

ESTABLISHED UNDER SECTION 85-2-221, MCA, WOULD ESTABLISH A

CONCLUSIVE ABANDONMENT OF THE RIGHT; AND

WHEREAS, THE MONTANA SUPREME COURT, IN IN THE MATTER QF

THE ADJUDICATION OF THE WATER RIGHTS WITHIN THE YELLOWSTONE

RIVER, 253 MONT. 167, 832 P.2D 1210 (1992), HAS DETERMINED

THAT THE FAILURE TO FILE- A STATEMENT OF CLAIM TO AN EXISTING

RIGHT TO THE USE OF WATER ON OR BEFORE APRIL 30, 1982,

RESULTED IN THE FORFEITURE OF THAT RIGHT; AND
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WHEREAS, IT HAS COME TO THE ATTENTION OF THE LEGISLATURE

THAT THE FORFEITURE OF WATER RIGHTS FOR FAILURE TO TIMELY

FILE A CLAIM HAS IN SOME INSTANCES CAUSED HARDSHIP, AND THE

LEGISLATURE ACCORDINGLY DESIRES TO PROVIDE WATER RIGHTS

CLATMANTS WITH ONE MORE OPPORTUNITY TO ASSERT A WATER RIGHTS

CLAIM IN THE GENERAL ADJUDICATION; AND

WHEREAS, IN 380 DOING, THE LEGISLATURE RECOGNIZES THAT

THE ADJUDICATION PROCESS WILL NOT BE COMPLETED FOR__MANY

YEARS BUT THAT A SUBSTANTIAL AMOUNT OF PROGRESS HAS ALREADY

OCCURRED IN THE ADJUDICATION, SPECIFICALLY IN THE AREA OF

WATER RIGHTS COMPACTS WITH INDIAN TRIBES AND THE FEDERAL

GOVERNMENT AND IN DECREES AND STIPULATIONS INVOLVING

INDIVIDUAL CLAIMANTS, AND THUS THE LEGISLATURE BELIEVES THAT

IT IS NECESSARY TO ENSURE THAT PARTIES WHO FILED CLAIMS ON

OR BEFORE APRIL 30, 1982, AND HOLDERS OF FEDERAL RESERVED

WATER RIGHTS ARE NOT ADVERSELY AFFECTED BY THE INCLUSION OF

NEW PARTIES IN THE ADJUDICATION BY SUBJECTING THE RIGHT TO

FILE THOSE CLAIMS IN REMISSION TO CERTAIN TERMS AND

CONDITIONS; AND

WHEREAS, THE LEGISLATURE WISHES TO PROVIDE PROTECTION

FOR TIMELY PILED CLAIMANTS FROM INCURRING ADDITIONAL COSTS

OR_FROM BEING ADVERSELY AFFECTED BY JUSTIFIABLE RELIANCE ON

THE PRESUMPTION OF ABANDONMENT; AND

WHEREAS, THE LEGISLATURE WISHES TO PROVIDE A CONCLUSIVE

ADJUDICATION OF EXISTING WATER RIGHTS; AND
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WHEREAS, THE LEGISLATURE RECOGNIZES THAT ACCORDING A

PRIVILEGE TO FILE ADDITIONAL STATEMENTS OF CLAIM PRESENTS A

POTENTIAL, FOR ABUSE BY THOSE WHO MAY ATTEMPT TO REFILE

PREVIOUSLY ADJUDICATED CLAIMS, AND THE LEGISLATURE THUS

BELIEVES THAT THE COURTS SHOULD DEAL HARSHLY WITH ANY ABUSES

BY SUCE MEASURES AS, WITHOUT LIMITATION, THE IMPOSITION OF

SANCTIONS UNDER RULE 11, MONTANA RULES OF CIVIL PROCEDURE;

AND

WHEREAS, THE LEGISLATURE DETERMINES THAT THE DEADLINE

FOR _FILING WATER RIGHT CLAIMS AS PROVIDED IN THIS BILL

APPROPRTATELY BALANCES THE INTERESTS AT STAKE IN THE

ADJUDICATION.

THEREFORE, THE LEGISLATURE FINDS IT IS APPROPRIATE TO

MAKE THE FOLLOWING AMENDMENTS TO SECTIONS 85-2-102,

85-2-211, 85-2-213, 85-2-221, 85-2-225, B5-2-226, 85-2-234,

85-2-237, AND 85-2-306, MCA, IN ORDER TO PROVIDE FOR THE

ACCEPTANCE OF ADDITIONAL STATEMENTS OF CLAIM TO EXISTING

WATER RIGHTS UNDER THE CONDITIQNS SET FORTH IN THIS BILL.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MQNTANA:
{Refer to Introduced Bill)
Strike everything after the enacting clause and insert:
Section 1. Ssection 85-2-102, MCA, is amended to read:
"B5-2-102. (Temporary) Definitions. Unless the context

reguires otherwise, in this chapter the following
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definitions apply:

(1) "“Appropriate"” means to:

(a) divert, impound, or withdraw (including by stock
for stock water) a quantity of water;

{b) in the case of a public agency, Lo reserve water in
accordance with B5-2-316; or

(¢} in the case of the department of fish, wildlife,
and parks, to lease water in accordance with 85-2-436.

(2) "Beneficial use”, unless otherwise provided, means:

(a) a use of water for the benefit of the appropriator,
other persons, or the public, including but not 1limited to
agricultural (including stock water), domestic, fish and
wildlife, industrial, irrigation, mining, municipal, power,
and recreational uses;

(b) a wuse of water appropriated by the department for
the state water leasing program under 85-2-141 and of water
leased under a valid lease issued by the department under
85-2-141; and

(c) a use of water by the department of fish, wildlife,
and parks pursuant to a lease authorized under 85-2-436,

(3) "Board" means the board of natural resources and
conservation provided for in 2-15-3302.

{(4) "Certificate™ means a certificate of water right
issued by the department.

[5) "Change in appropriation right" means a change in
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the place of diversion, the place of use, the purpose of
use, or the place of storage.

(6) "Commission" means the fish, wildlife, and parks
commission provided for in 2-15-3402.

(7) "Declaration® means the declaration of an existing
right filed with the department under section 8, Chapter
452, Laws of 1973,

(8) "Department" means the department of natural
resources and conservation provided for in Title 2, chapter
15, part 33.

(9) "Existing right" means a right to the use of water
which would be protected under the law as it existed prior

to July 1, 1973.

(10) “"Ground water" means any water that is beneath the

ground surface.

{11) "LATE CLAIM" MEANS A CLAIM FORFEITED PURSUANT TO

THE CONCLUSIVE PRESUMPTION OF ABANDONMENT UNDER 85-2-226.

t334(12) "Permit" means the permit to appropriate issued
by the department under 85-2-301 through 85-2-303 and
85-2-306 through 85-2-314.

t:2¥{13) "Person” means an individual, association,

partnership, corporation, state agency, pelitical

subdivision, the United States or any agency thereof, or any

other entity. For purposes of 85-2-221(3), perscon includes

predecessors in interest.
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£334(14) "Political subdivision" means any county,
incorporated city or town, public corporation, or district
created pursuant to state law or other public body of the
state empowered to appropriate water but not a private
corporation, association, or group.

ti44(19) “"Salvage” means to make water available for
beneficial use from an existing valid appropriation through
application of water-saving methods.

t15)(16) "Waste™ means the unreasonable loss of water
operation of an

through the design or negligent

appropriation or water distribution facility or the
application of water to anything but a beneficial use.

t363(17) "Water” means all water of the state, surface
and subsurface, regardless of its character or manner of
occurrence, including but not limited to geothermal water,
diffuse surface water, and sewage effluent.

+373¥(18) "Watercourse"™ means any naturally occurring
stream or river from which water is diverted for beneficial
uses. It does not include ditches, culverts, or other
manmade waterways.

t189(19) “"Water division"” means a drainage basin as
defined in 3-7-102.

t393{20) "Water judge" means a judge as provided for in
Title 3, chapter 7.

t263(21) “Water master" means a master as provided for
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in Title 3, chapter 7.

t223{22) "Well® means any artificial opening or
excavation in the ground, however made, by which ground
water is sought or can be obtained or through which it Flows
unde; natural pressures or is artificially withdrawn.
{Terminates June 30, 1999--sec, 4, Ch. 740, L. 1991.)

85-2-102. (Effective July 1, 1999) Definitions. Unless
the context requires otherwise, in this chapter the
following definitions apply:

{1) "Appropriate" means to divert, impound, or withdraw
(including by stock for stock water) a guantity of water or,
in the case of a public agency, to reserve water in
accordance with 85-2-316,

(2) “Beneficial use”, unless otherwise provided, meancs:

{a) a use of water for the benefit of the appropriator,
other persons, or the public, including but not limited to
agricultural (including stock water), domestic, fish and
wildlife, industrial, irrigation, mining, municipal, power,
and recreational uses; and

(b) a use of water appropriated by the department for
the state water leasing program under B5-2-141 and of water
leased under a valid lease issued by the department under
85-2-141.

(3} "Board” means the board of natural resources and

conservation provided for in 2-15-3302.
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(4) “Certificate" means a certificate of water right
issued by the department.

(5) "Change in appropriation right" means a change in
the place of diversion, the place of use, the purpose of
use, or the place of storage.

(6) "Declaration" means the declaration of an existing
right filed with the department under section 8, Chapter
452, Laws of 1973.

{7} ‘“Department” means the department of natural
resources and conservation provided for in Title 2, chapter
15, part 33.

(8) “Existing right" means a right to the use of water
which would be protected under the law as it existed prior
to July 1, 1973.

(9) "Ground water" means any water that is beneath the
ground surface.

(10) "LATE CLAIM" MEANS A CLAIM FORFEITED PURSUANT TO

THE CONCLUSIVE PRESUMPTION OF ABANDONMENT UNDER 85-2-226.

+263(11) “Permit” means the permit to appropriate issued
by the department under 85-2-301 through 85-2-303 and
85-2-306 through 85-2-314.

+¥¥¥(12) "Person" means an individual, association,
partnership, corporation, state

agency, political

subdivision, the United States or any agency thereof, or any

other entity. For purposes of B5-2-221(3), person includes-
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predecessors in interest.

t22¥(13) "Political subdivision" means any county,
incorpecrated city or town, public corporation, or district
created pursuant to state law or other public body of the
state empowered to appropriate water but not a private
corporation, association, or group.

t33%(14) “"Salvage" means to make water available for
beneficial use from an existing valid appropriation through
application of water-saving methods.

t143{15) "Waste" means the unreasonable loss of water
through the design or negligent operation of an
appropriation or water distribution facility or the
application of water to anything but a beneficial use.

t35%(16) "Water" means all water of the state, surface
and subsurface, regardless of its character or manner of
occurrence, including but not limited to geothermal water,
diffuse surface water, and sewage effluent.

t36}1(17) "Watercourse” means any naturally occurring
stream or river from which water is diverted for beneficial
uses, It does not include ditches, <culverts, or other
manmade waterways.

¢373(18) “"Water division"™ means a drainage basin as
defined in 3-7-102.

t38%(19) "Water judge" means a judge as provided for in
Title 3, chapter 7.
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+32934{20) "Water master” means a master as provided for
in Title 3, chapter 7.

+20¥(21) "Well" means any artificial opening or
excavation in the ground, however made, by which ground
water is sought or can be obtained or through which it flows
under natural pressures or is artificially withdrawn,"

Section 2. Ssection B5-2-211, MCA, is amended to read:

"85~-2-211. Petition by attorney general. Within 20 days
after May 11, 1979, the state of Montana upon relation of
the attorney general shall petition the Montana supreme
court to reguire all persons claiming a right within a water
division to file a claim of the right as provided in
85-2-221(1)."

Section 3. Section B5-2-213, MCA, is amended to read:

®"g5-2-213. NRotice of order -- additional filing pericd.

(1) To assure that all persons who may claim an existing
water right are notified of the requirement to file a claim
of that right, the Montana supreme court shall give notice
of the order as follows:

t:3(a) It shall cause the order, printed in not less
than 10-point type, to be placed in a prominent and
conspicuous place in all daily newspapers of the state and
in at least one newspaper published in each county of the
state within 30 days after the Montana supreme court order

as provided in 85-2-212 and in April of 1980, 1981, 1982,
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and 1983.

t29(b} It shall cause the order, in writing, to be
placed in a prominent and conspicuous location in each
county courthouse in the state within 30 days after the
Montana supreme court corder as provided in 85-2-212.

€33{c) It shall provide a sufficient number cf copies
of the order to the county treasurers before October 15,
1979, 1980, 1981, and 1982, and the county treasurers shall
enclose a copy of the order with each statement of property
taxes mailed in 1979, 1980, 1981, and 1982, In the
implementation of this subsectien, the department shall
provide reimbursement to each county treasurer Cfor the
reasonable additional costs incurred by the treasurer
arising from the inclusion of the order reguired by this
gsaection. The department sghall be reimbursed for such costs
from the water right adjudication account created by
85~-2-241.

t4¥(d) It shall provide copies of the order, in
writing, tao the press services with offices located in
Helena within 30 days after the Montana supreme court order
as provided in 85-2-212, and in April of 1980, 1981, 1982,
and 1983,

t5¥(e) It shall, under authority granted to the states
by 43 U.S.C. 666, provide for service of the petition and

order upon the United States attorney general or his
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designated representative.

t63(f) It may also in its discretion give notice of the
order in any other manner that will carry out the purposes
of this section.

+7¥(g) It may also in its discretion order that the
department or the water judge assist the Montana supreme
coutt in the carrying out of this section.

{2) (a) To agsure that all persons who failed to file a

claim of existing right under 85-2-221(1) are provided

notice of the opportunity to file a claim on or before July

1, 3995 1996, as provided in 85-2-221(3), the department

shall provide notice as follows:

(i) It shall, in October 1993, April and October 1994,

and April AND OCTOBER 1995, AND APRIL 1996, cause a notice

of the right to file a claim in accordance with 85-2-221(3)

to be published in all daily newspapers in the state and in

at least one newspaper in each county in the state.

{ii) It shall, in October 1993, April and October 1994,

and April AND OCTOBER 1995, AND APRIL 1996, provide copies

of the notice, in writing, toc the press services with

offices located in Helena.

(iii}) It shall, by October 1993, provide copies of the

notice to the United States attorney general and to all

Indian tribes in Montana.

{iv) It shall cause copies of the notice to be posted in
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a conspicucus location in each county courthouse and

department field office in the state.

{v) It may also, in its discretion, provide notice in

any other manner that will effectuate the purposes of
85-2-221{3).

(b) The water court shall include notice of 85-2-221(3}

in all notices, decrees, or orders issued pursuant to

85-2-231 or B5-2-232 after [the effective date of this act}]

until July 1, 1995 1996,

(3) Notice given in accordance with subsection {(2) must

at a minimum indicate that any person who failed to file a

claim of existing right before April 30, 1982, may file such

claim by physically filing it with the department con or

before July 1, 1985 1996, or sending it by United States

mail, postmarked on or before July 1, 1995 1996.

Additionally, the notice must indicate that UNDER 85-2-226&,

as INTERPRETED BY THE MONTANA SUPREME COURT, a failure to

file or mail the claim results in the forfeiture for all

time of any existing rights to the use of water that are not

claimed in accordance with the provisions of 85-2-221."

Section 4. section 85-2-221, MCA, is amended to read:

"85-2-221. Piling of claim of existing water right. (1)
A person claiming an existing right, unless exempted under
85-2-222 or unless an earlier filing date is ordered as

provided in 85-2-212, shall file with the department no
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later than June 30, 1983, a statement of claim for each
water right asserted on a form provided by the department.

(2) The department shall file a copy of each statement
of claim with the clerk of the district court for the
judicial district in which the diversion is made or, if
there is a claimed right with no diversion, the department
shall file a copy of the statement of claim with the clerk
of the district court of the judiclal district in which the
use occurs,

{3) Subject to certain terms and conditions, the

legislature intends to provide for the remission of the

forfeiture of existing rights tec the use of water caused by

the failure to comply with subgection (1). Accordingly, WITH

RESPECT ONLY TO A BASIN THAT HAS NOT BEEN CLOSED TO FURTHER

APPROPRIATION _ PURSUANT TO A COMPACT RATIFIED BY THE

LEGCISLATURE DUNDER PART 7 OF THIS CHAPTER PRIOR TO (THE

EFFPECTIVE DATE OF THIS ACT), a perscn who failed to file a

claim of an existing water right on or before April 30,

1982, may file with the department a claim of an existing

water right on or before July 1, 1995 1996, on forms

provided by the department. This section is not intended to

prevent a person who may have filed a claim of an existing

water right on or before April 30, 1982, from filing an

additional claim under this section if and to the extent

that the additional right claimed is not the same as the
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right that was the subject of a previous claim. Claims must

be physically submitted to the department or sent by United

States mail, postmarked on or before the deadline set forth

in this subsection, in order to be considered timely, Within

30 days of receipt, the department shall file copies of

timely filed claims with the appropriate clerk of c¢ourt as

provided in subsection {2), and those claims are then

subject to adjudication by the district courts as any other

clgim of existing right. The claimant is then subject to all

rights and obligations of any other party, except that:

(a) eny-—cimimant-whe—has-fited-a-ciaim-after-Aprit-36;

19827 -but-on-or—before—duiy-iy 1945 319967--must——~have—-the

ciaim A LATE CLAIM MUST BE incorporated into the

adjudication, subject to all prior proceedingsy——and--dees

nety-—except--as-—otherwise--previded--in-85-2-2373+7-have-the

right-te-reopen—decrees-previousiy—entered-or-te--object--te

matters—-previeusiy-—-determined-—on-—the-merits-by-the-water

court—after-objectionr-and THAT HAVE TAKEN PLACE PRIOR TO

THE INCLUSION OF THE LATE CLAIM IN THE ADJUDICATION;

(B) THE PERSON ASSERTING A LATE CLAIM MAY REQUEST THAT

A DECREE PREVIOUSLY ENTERED BE REOPENED OR MAY OBJECT TO

MATTERS PREVIOQUSLY DETERMINED ON_ THE MERITS RY THE WATER

COURT ONLY TO THE EXTENT THAT THE REQUEST OR OBJECTION IS

OTHERWISE AUTHORIZED BY LAW AND IS BASED ON A CLAIM OF WATER

RIGHT PILED ON OR BEFORE APRIL 30, 1982, UNLESS THE PERSON )

~-20~ SB 310
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ASSERTING A LATE CLAIM ALSO HAS FILED A CLAIM ON OR BEFORE

APRIL 30, 1982;

£d3(C) any——eiainant-Twho—has—fiied-a—élnim—after—hpril

397-19827-but-on-or-before--duty--%7y 1935 19967 A PERSON

ASSERTING A LATE CLAIM does not have the right or standing

to object to any water rights compact reached in accordance

Wwith part 7 of this chapter that is ratified by the

legislature prior to [the effective date of this act] EXCEPT

TO THE EXTENT THAT RIGHT OR STANDING TO OBJECT EXISTS BASED

ON A CLAIM OF WATER RIGHT FILED ON OR BEFORE APRIL 30, 1982,

or to claim protection FOR THE RIGHT REPRESENTED IN THE LATE

CLAIM  under any __ provision of such a compact that

subordinates the use of a water right recognized in the

compact to a right recognized under state law; and

te}--any——ciaimant—ﬁhe-has—filed—a-claim—nfter—&prii—367

15827-but-on-or-before—July-iy 1995 39967-2s-1table-for-—any

coabs—-nnd——dnnngea-—te——any—~uther—-eiaimnnt-—cansee—hy—the

intter*s—a:eions—in—feuaonabie-re}iance-—upoa-—the——fermer*:

faé&ure——to--Eiie-—a--ciaim—on-or-beGera—Aprii-997-198%7—nnd

upen—ehe—conciua&vefpresnmptian—ei—abandannent--previded——in

tﬂ}-—any--existing—right—to-the-use—cf—water—thatwis—the

subject——oE-—a--elain--Ei}ed-—aiter~—hprii—-367-—-19827——“§8

subordinate-+¢o:

(fj——aliwfiied—:iuims—finaiiy-a§jud§cnted—te-be—vaiid?
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tiit-ati---reserved---waker--right-—-compacts——-negotiated

pursuant-to—this—chapter+

tiity-altl--permita--and--reservations-—-eof--water--rasued

pursuant—-to-this—-chapter—-:f--and--to--the--extent-—that—-—the

permicthotder—-or-reservation—hoider—£fites-an-objectien-under

this-part-and-proves-that—-the--permitholder——or--reservation

hatder-reasonabiy-retied-upen—the-faiinre—of-ehe-ciaimant-to

fite—-a-ciaim-on-or-before-Aprii-367;-19682~

{D) 1IF THE WATER .JUDGE, FOLLOWING OBJECTION BY ANOTHER

PERSON ASSERTING A CLAIM, FINDS THAT A RIGHT REPRESENTED 1IN

A LATE CLAIM DID NOT EXIST ON JULY 1, 1973, OR THAT THE

RIGHT REPRESENTED BY THE LATE CLAIM SHOULD BE SUBORDINATED

TO ANCOTHER RIGHT UNDER SUBSECTION (3)(F) OR THAT THE RIGHT

REPRESENTED IN THE LATE CLAIM WAS THE SUBJECT OF A PRIOR

ORDER OR DECREE BY THE WATER JUDGE, THE WATER JUDGE SHALL

AWARD COSTS AND REASCOCNABLE ATTORNEY FEES TO THE PERSON CR

PERSONS FILING THE OBJECTIQN;

(E) A PERSON WHO HAS A LATE CLAIM MAY BE FOUND LIABLE

FOR _COSTS AND DAMAGES INCURRED BY ANOTHER PERSON WHO PROVES

BY A PREPONDERANCE QF THE EVIDENCE THAT THE COSTS AND

DAMAGES WERE INCURRED AS A RESULT OF ACTIONS UNDERTAKEN 1IN

REASONABLE RELIANCE UPON A LATE CLAIM AND THE CONCLUSIVE

PRESUMPTION OF ABANDONMENT PRCVIDED IN B85-2-226. A CLAIM

POR_DAMAGES AND COSTS UNDER THIS SUBSECTION {E) MUST BE

FILED IN A COURT OF GENERAL JURISDICTION ON OR _BEFORE JULY
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1, 1998. THE COURT OF GENERAL JURISDICTION IN WHICH THE

ACTION IS COMMENCED MAY, UPON MOTION, CERTIFY THE CASE TO

THE WATER COURT FOR SUBORDINATION OF THE RIGHT ASSERTED IN

THE LATE CLAIM IF SUBORDINATION WILL CURE THE ALLEGED

DAMAGE .

(F) THE WATER JUDGE MAY SUBORDINATE AN EXISTING RIGHT

ASSERTED IN A LATE CLAIM TO A CLAIM FILED ON OR BEFORE APRIL

30, 1982, TO A RESERVED WATER RIGHT COMPACT NEGOTIATED OR TO

A PERMIT ISSUED PURSUANT TO THIS CHAPTER IF AND TO THE

EXTENT THAT AN OBJECTION IS FILED UNDER THIS PART BY A

PERSON ENTITLED TO SUBORDINATION BY JULY 1, 1398, AND THE

OBJECTCR PROVES BY A PREPONDERANCE OF THE EVIDENCE THAT THE

OBJECTOR HAS REASONABLY RELIED TO THE OBJECTOR'S DETRIMENT

UPON THE FAILURE TO FILE THE EXISTING RIGHT ON OR BEFORE

APRIL 30, 1982, AND THE CONCLUSIVE PRESUMPTION OF

ABANDONMENT PROVIDED IN B5-2-226.

(4) The department and the district courts may not

accept any statements of claim physically submitted or

postmarked after July 1, 35995 1996, AND SHALL NOTIFY A

PERSON WHO FILES A CLAIM APTER JULY 1, 1996, THAT THE CLAIM

WILL NOT BE ACCEPTED,"

Section 5. Section 85-2-225, MCA, is amended to read:

*85-2-225, WFiling fee -- processing fee for remitted

claims. {1) Each claim filed under 85-2-221 or 85-2-222 must

be accompanied by a filing fee in the amount of $40, subject
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to the fellowing exceptions:

(a) the total filing fees for all claims filed by cne
Person in any one water court division may not exceed $480;
and

(b} no filing fee is required accompanying a claim of
an existing right that is included in a decree of a court in
the state of Montana and whieh that is accompanied by a copy
of that decree or pertinent portion thereof.

(2) A claim that is exempt from the filing requirements
of 85-2-221{1) but that is wvoluntarily filed must be
accompanied by a filing fee in the amount of $40. Exempt
claims for a single development with several uses if filed
simultanecusly may be accompanied by a filing fee in the

amount of $40.

{3) (a) Except as provided in subsection t3¥¢by (3)(C}.,

in addition to the filing fee set forth in subsection (1),

each statement of claim filed under 85-2-221{3) must be

accompanied by a processing fee in the amount of §388 3100,

WHICH MUST BE DEPOSITED IN THE WATER RIGHTS ADJUDICATION
ACCOUNT.

(B) 1IF AN OBJECTION IS FILED TO A LATE CLAIM, THE WATER

JUDGE SHALL ASSESS AN ADDITIONAL FEE OF $200 AGAINST THE

PERSON ASSERTING THE LATE CLAIM, WHICH FEE MUST BE DEPOSITED

IN THE WATER RIGETS ADJUDICATION ACCOUNT.

tb}{C) For a statement of claim that was filed after

-24- : 8B 310
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April 30, 1982, but prior to jthe effective date of this

act] or for a statement of claim filed by a state agency,

the processing fee provided for in subsection (3){a) must be

paid on or before the entry of the temporary preliminary

decree or the preliminary decree for the basin for which the

claim is filed.”

Section 6. Section 85-2-226, MCA, is amended to read:

*85-2-226. Abandonment by fajilure to file c¢laim. The
failure to file a claim of an existing right as required by
85-2-221(1) establishes a conclusive presumption of

abandonment of that right."

Section 7. Section B5-2-234, MCA, is amended to read:

*85-2-234. PFinal decree. (1) The water judge shall, on
the basis of the preliminary decree and on the basis of any
hearing that may have been held, enter a final decree
affirming or modifying the preliminary decree. If no request
for a hearing is filed within the time allowed, the
preliminary decree automatically becomes final, and the
water judge shall enter it as the final decree.

(2) The terms of a compact negotiated and ratified
under B5-2-702 must be included in the final decree without
alteration unless an objection is sustained pursuant to
85-2-233; provided that the court may not alter or amend any
of the terms of a compact except with the prior written

consent of the parties in accordance with applicable law.
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(3) The final decree shat} must establish the existing
rights and priorities within the water judge‘’s jurisdiction

of persons required-by who have filed a claim in accordance

with 85-2-22]1 to-filte-a-ctaim——for--an--exiating-—right, of
persons required to file a declaration of existing rights in
the Powder River basin pursuant to an ordef of the
department or a district court issued under sections 8 and 9
of Chapter 452, Laws of 1973, and of any federal agency or
Indian tribe possessing water rights arising under federal
law, required by 85-2-702 to file claims.

(4) The final decree shall must establish, in a form
determined to be appropriate by the water judge, one or more
tabulations or lists of all water rights and their relative
priorities.

{5} The final decree shaii must state the Ffindings of
fact, along with any conclusions of law, upon which the
existing rights and priorities of each person, federal
agency, and Indian tribe named in the decree are based.

{6) For each person who is found to have an existing
right arising under the laws of the state of Montana, the
final decree shaii must state:

(a) the name and post-office address of the owner of
the right;

{b) the amount of water included in the right, as

follows:
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{i) by £flow rate for direct flow rights, such as
irrigation rights;

(ii) by volume for rights, such as stockpond and
reservoir storage rights, and for rights that are not
susceptible to measurement by flow rate; or

{iii) by flow rate and volume for rights that a water
judge determines require both volume and flow rate to
adequately administer the right;

{c) the date of priority of the right;

(@) the purpose for which the water included in the
right is used;

{e) the place of use and a description of the land, if
any. to which the right is appurtenant;

(£) the source of the water included in the right;

{g) the place and means of diversion;

{h) the inclusive dates during which the water is used
each year;

(i) any other information necessary to fully define the
nature and extent of the right.

{7) PFor each person, tribe, or federal agency
possessing water rights arising under the laws of the United
States, the final decree shaii must state:

{a) the name and mailing address of the holder of the
right;

(b) the source or sources of water included in the
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right;

(¢) the quantity of water included in the right;

(d) the date of priority cf the right;

{e) the purpose for which the water included in the
right is currently used, if at all;

(f) the place of use and a description of the land, if
any, to which the right is appurtenant;

(9) the place and means of diversion, if any; and

{h) any other inforﬁation necessary to fully define the
nature and extent of the right, including the terms of any
compacts negotiated and ratified under 85-2-702.

{B) Clerical mistakes in a final decree may be
corrected at any time on the initiative of the water 3judge
or on the petition of any person who possesses a water
right. The water judge shall order the notice of a
correction proceeding as he determines tc be appropriate to
advise all persons who may be affected by the correction. An
order of the water judge making or denying a clerical

correction is subject to appellate review."
Section 8. Section 85-2-237, MCA, is amended to read:

"85-2-237. Beopening and review of decrees. (1} The

After July 1, 3995 1996, the water judges shall by order

reopen and review, within the 1limits set forth by the
procedures described in this section, all preliminary or

final decrees:
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(a) that have been issued by-the-water—courets but have
not been noticed throughout the water divisions; or

(b) for baging for which claims have been filed under
B5-2-221(3).

(2) ({(a) Bach order must state that the water judge will

reopen the decree or decrees and, upon a hearing, review the
water court's determination of any claim in the decree or
decrees if an objection to the claim has been filed for the
purpose of protecting rights to the use of water from
sources:

(i) within the basin for which the decree was entered;
or

{ii) in other basins that are hydrclogically connected
to sources within the basin for which the decree was
entered.

{b) A person may not raise an objection to a matter in
a reopened decree if he the person was a party to the matter
when the matter was previously litigated and rescived as the
result of the previous objection process, unless the
objection is allowed for any of the following reasons:

(i) mistake, inadvertence, surprise, or excusable
neglect;

[(ii) newly discovered evidence that by due diligence

could not have been discovered in time to move for a new

trial under Rule 59{b), Montana Rules of Civil Procedure;
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(iii) fraud, misrepresentation, or other misconduct of
an adverse party;

{iv) the judgment is void;

(v) any other reason justifying relief from the
operation of the judgment.

(c) The objection must be made in accordance with the
procedure for filing objections under 85-2-233.

(3) The water judges shall serve notice by mail of the
entry of the order providing for the reopening and review of
a decree or decrees to the department and to the persons
entitled to receive service of notice under 85-2-232(1).

{4) Notice of the reopening and review of a preliminary
or final decree must also be published at least once each
week for 3 consecutive weeks in at least three newspapers of
general circulation whieh that cover the water division or
divisions in which the decreed basin is located.

(5) Ro objection may cause a reopening and review of a
claim unless the objection is filed with the appropriate
water court within 180 days after the issuance of the order
under subsection (1). This period of time may, for good
cause shown, be extended by the water judge for up to two
90-day periods if an application for extension is made
within the original 180-day period or any extension of it.

(6) The water judge shall provide notice to the

claimant of any timely objection to his the claim and, after
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further reasonable notice to the claimant, the objector or
objectora, and other interested persons, set the matter for
hearing. The water judge may conduct individual or
consolidated hearings, and any hearing must be conducted
according to the Montana Rules of Civil Procedure. On an
order of the water judge, a hearing may be conductea by a
water master, who shall prepare a report of the hearing as
provided in Rule 53(e), Montana Rules of Civil Procedure.

(7} The water judge shall, on the basis of any hearing
held on the matter, take action as warranted from the
evidence before—him, including dismissal of the cbjection or
modification of the portion of the decree describing the
contested claim.

{8) An order or decree modifying a previously issued
final decree as a result of procedures described in this
section may be appealed in the same manner as provided for
an appeal taken from a final order of a district court.

{9) An order or decree modifying a previously issued
preliminary decree as a result of procedures described in
this section may be appealed under 8%-2-235 when the

preliminary decree has been made a final decree.”
Section 9. section 85-2-306, MCA, is amended to read:
"85-2-306. (Temporary) Exceptions to permit
requirements -- fee. (1) Ground water may be appropriated

only by a person who has a possessory interest in the
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property where the water is to be put to beneficial use and
exclusive property rights in the ground water development
works or, if another person has rights in the ground water
development works, the written consent of the person with
those property rights. Outside the boundaries of a
controlled ground water area, a permit i3 not required
before appropriating ground water by means of a well or
developed spring with a maximum appropriation of 35 gallons
per minute or less, not to exceed 10 acre-feet per year,
except that a combined appropriation from the same source
from two or more wells or developed springs exceeding this
limitation requires a permit. Within 60 days of completion
of the well or developed spring and appropriation of the
ground water for beneficial use, the appropriaﬁor shall file
a notice of completion with the department on a form
provided by the department at its offices and at the offices
of the county clerk and recorders and pay a £iling fee. Upon
receipt of the notice, the department shall review the
notice and may, before issuing a certificate of water right,
return a defective notice for correction or completion,
together with the reasons for returning it. A notice does
not lose priority of filing because of defects if the notice
is corrected, completed, and refiled with the department
within 30 days or within a further time as the department

may allow, not to exceed & months, If a notice is not
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corrected and completed within the time allowed, the
priority date of appropriation shaii--be is the date of
refiling a correct and complete notice with the department.
A certificate of water right may not be issued until a
correct and complete notice has been filed with the
department. The original of the certificate shat:t must be
sent to the appropriator. The department shall keep a copy
of the certificate in its office in Helena. The date of
filing of the notice of completion is the date of priority
of the right,

{2) An appropriator of ground water by means of a well
or developed spring first put to beneficial use between
January 1, 1962, and July 1, 1973, who did not file a notice
of completion, as required by laws in force prior to April
14, 1981, with the county clerk and recorder shall file a
notice of completion, as provided in subsection (1) of--this
section, with the department to perfect the water right. The
filing of a claim of--existing——water--right pursuant to
85-2-221 is sufficient notice of completion under this
subsection., The priority date of the appropriation shaiti-be
is the date of the £iling of a notice as provided in
subsection (1) of this section or the date of the filing of
the claim of existing water right., An appropriation under
this subsection is an existing right, and a permit is not

required; however, the department shall acknowledge the
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receipt of a correct and complete filing of a notice of
completion, except that for an appropriation of 35 gallons
per minute or less, not to exceed 10 acre-feet per year, the
department shall issue a certificate of water right. If a
certificate is issued under this section, a certificate need
not be issued under the adjudication proceedings provided
for in 85-2-236.

(3) A permit is not required before constructing an
impoundment or pit and appropriating water for use by
livestock if the maximum capacity of the impoundment or pit
is less than 15 acre—Eeet and the appropriation is less than
30 acre-feet per year and is from a source other than a
pereanial flowing stream and the impoundment or pit is to be
constructed on and will be accessible to a parcel of land
that is owned or under the control of the applicant and that
is 40 acres or 1larger. As used in this subsection, a
perennial Fflowing stream means a stream which that
historically has [lowed continuously at during all seasons
of the year, during dry as well as wet years. However,
within 60 days after constructing the impoundment or pit,
the appropriator shall apply for a permit as prescribed by
this part. Upon receipt of a correct and complete
application for a stockwater provisional permit, the
department shall then automatically issue a provisional

permit. If the department determines after a hearing that
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the rights of aother appropriators have been or will be
adversely affected, it may revoke the permit or require the
permittee to modify the impoundment or pit and may then make
the permit subject to such terms, conditions, restrictions,
or limitations it considers necessary to protect the rights
of other appropriators.

{4) A person may also appropriate water without
applying for or prior to receiving a permit under rules
adopted by the board under 85-2-113.

(5) In addition to the filing fee prescribed by the
board by rule purswant to 85-2-113, a person filing a notice
under subsection {1) shall pay a $10 fee, and the department
shall deposit $10 of each filing Ffee collected pursuant to
subsection (1) in the ground water assessment account,
established in 85-2-905, within the state special revenue
fund. (Terminates July 1, 1993--sec. 22, Ch. 769, L. 1991.)}

85-2-306. (Effective July 1, 1993) Exceptions to permit
requirements. (1) Ground water may be appropriated only by a
person who has a possessory interest in the property where
the water is to be put to beneficial use and exclusive
property rights in the ground water development works or, if
another person has rights in the ground water development
warks, the written consent of the person with those property
rights. Outside the boundaries of a controlled ground water

area, a permit is not required before appropriating ground
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water by means of a well or developed spring with a maximum
appropriation of 35 gallons per minute or less, not to
exceed 10 acre-feet per year, except that a combined
appropriation from the same source from two or more wells or
daveloped springs exceeding this limitation regquires a
permit. Within 60 days of completion of the well or
developed spring and appropriation of the ground water for
beneficial use, the appropriator shall file a notice of
completion with the department on a form provided by the
department at its offices and at the offices of the county
clerk and reccrders. Upon receipt of the notice, the
department shall review the notice and may, before issuing a
certificate of water right, return a defective notice for
correction or completion, together with the reasons for
returning it. A notice does not lose priority of filing
because of defects if the notice is corrected, completed,
and refiled with the department within 30 days or within a
further time as the department may allow, not to exceed 6
months. IF a notice is not corrected and completed within
the time aillowed, the priority date of appropriation shaii
be is the date of refiling a correct and complete notice
with the department. A certificate of water right may not be
issued until a correct and complete notice has been filed
with the department. The original of the certificate shati

must be sent to the appropriator. The department shall keep
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a copy of the certificate in its office in Helena. The date
of filing of the notice of completion is the date of
priority of the right.

(2) An appropriator of ground water by means of a well
or developed spring first put to beneficial use between
January 1, 1962, and July 1, 1973, who did not file a notice
of completion, as required by laws in force prior to April
14, 1981, with the county clerk and recorder shall file a
notice of completion, as provided in subsection (1) ef-this
section, with the department to perfect the water right. The
filing of a claim of--existing--water--eight pursuant to
85-2-221 is sufficient notice of completion wunder this
subsection. The priority date of the appropriation shaii--be
is the date of the filing of a notice as provided in
subsection (1) of thia section or the date of the filing of
the claim of existing water right. An appropriation under
this subsection is an existing right, and a permit is not
required; however, the department shall acknowledge the
receipt of a correct and complete filing of a notice of
completion, except thai for an appropriation of 35 gallons
per minute or less, not to exceed 10 acre-feet per Yyear, the
department shall issue a certificate of water right. If a
certificate is issued under this section, a certificate need
not be issued under the adjudication proceedings provided

for in 85-2-236.
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(3) A permit is not required before constructing an
impoundment or pit and appropriating water for use by
livestock if the maximum capacity of the impoundment or pit
is less than 15 acre-feet and the appropriation is less than
30 acre-feet per year and is from a source other than a
perennial flowing stream and the impoundment or pit is to be
constructed on and will be accessible to a parcel of land
that is owned or under the control of the applicant and that
is 40 acres or larger. As wused in this subsection, a
perennial flowing stream means a stream whieh that
historically has flowed continuously at during all seasons
of the year, during dry as well as wet years. However,
within 60 days after constructing the impoundment or pit,
the appropriator shall apply for a permit as prescribed by
this part. Upen receipt of a correct and complete
application for a stockwater provisional permit, the
department shall then automatically issue a provisional
permit. If the department determines after a hearing that
the rights of other appropriators have been or will be
adversely affected, it may revoke the permit or require the
permittee to modify the impoundment or pit and may then make
the permit subject to such terms, conditions, restrictions,
or limitations it considers necessary to protect the rights

of other appropriators.

(4) A person may also appropriate water without
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applying for or prior to receiving a permit under rules
adopted by the board under B5-2-113."

NEW-SEEPION.—-Section10-—Nonseverabilitys-—It-—-is——the—-
intent--of--the--legiasitature-that-cach-part-of-fehis-acti-ts
essentimily-dependent-upon-every-other-party-and-if-ocne-part
its-held-unconatitntionat-er-invatid;-—-aii--other--parts--are
invatid-

NEW SECTION. SECTION 10. SEVERABILITY. IF A PART OF

[TEIS ACT) IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE

FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS

ACT] IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART

REMAINS IN EFFECT IN ALL VALID APPLICATIONS THAT ARE

SEVERABLE FROM THE INVALID APPLICATIONS.

NEW SECTION. SECTION 11. CONTINCGENT VOIDNESS. IF A

PART OF [THIS ACT] IS8 POUND TO ESTABLISH A CONDITION UNDER

WHICH THE PROVISIONS OF TITLE 85 DO NOT PROVIDE FOR A

GENERAL STREAM ADJUDICATION FOR WHICH THE UNITED STATES HAS

WAIVED ITS IMMUNITY FROM SUIT UNDER 43 U.S.C. 666 OR IF A

PART OF 85-2-221(3})(C}, AS AMENDED BY [THIS ACT], IS

INVALID, THEN [THIS ACT] IS VOID.

NEW SECTION. Section 12. Effective date. [This act] is
effective July 1, 1993.

-End-
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SENATE BILL NO. 310
INTRODUCED BY REA, KOEHNKE, SPRING, BECK, BURNETT, LYNCH,
KASTEN, TVEIT, NATHE, HERTEL, DEVLIN, CRIPPEN, HIBBARD,
WALLIN, M. HANSON, SWIFT, BACHINI, QUILICI, RYE,
GROSFIELD, MESAROS, VAN VALKENBURG, HAGER, LARSON,
SWYSGOOD, DEBRUYCKER, GRINDE, STOVALL, 200K, CLARK,

TASE, BRUSKI-MAUS, VOGEL, WEEDING, KROX

A BILL FOR AN ACT ENTITLED: "AN ACT PROViBEINS--POR--PHR
ACEEPPANCE- -OP—-SPAPEMENPS-OF-ChATM-PO- BN ESPING-WATER-RIQHTS
PILER-~APTER--5--P:M7y——APRIE--30y--19082 7~ -BSPABLISHING-—A
REBUPPABEE-PRESUMPPION-6F-ADANDONMENRT-POR-SUCEB-WATER-R¥GH?S
PROVEDING-—-POR———-PHE---BEFABEIBHMENE~-OP--A-—PROEBDURB--POR
ABJUDICAPING--PHOSHE--RIGHTH; - —PROVIDING---A-——DBEAPLINE---POR
ACCRPEANCR---OP--—STATEMENTE--0P--CLAIM; —-AMBNDING--8BECTIONG
85-2-22%7-85-2-2267-ANB——85~2-231y——MEAT-—AND--PROVIDING~-AN
FMMBEIAPE--BPPBCPEIVE--BAPR--AND--A-RETROACPIVE-APPLEICABIELITY

PA®B+ PROVIDING FOR THE CONDITIONAL REMISSION OF FHE

PORFPBIYURB--6F CERTAIN CLAIMS TO EXISTING RIGHTS TO THE USE

OF WATER DETERMINED BY THE MONTANA SUPREME COURT TO HAVE

BEEN FORFEITED PORPEIPED PURSUANT TO SECTION 85-2-226, MCA;

PROVIDING FOR THE PILING OF LATE CLAINS IN THE GEMERAL WATER

RIGHTS ADJUDICATION; PROVIDING FOR STATEWIDE NOTICE OF THE

RIGHT TO FILE LATE CLAIMS; PROVIDING FOR A DEADLINE FOR THE

ACCEPTANCE OF CLAIMS IN REMISSION; PRQCVIDING POR CONDITIONS

) —
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UPON THE ADSUDICATION OF SUCH LATE CLAIMS; DIRECTING THE

WATER POLICY COMMITTEE, IN COORDINATION WITH CERTAIN STATE

AGENCIES, TO CONDUCT AN INTERIM STUDY REGARDING LATE CLAIM

ISSUES; AMENDING SECTIONS 85-2-102, #5-2-211, 85-2-213,

85-2-221, 85-2-225, B85-2-226, 8%-2-234, 85-2-237, AND

85-2-306, MCA; AND PROVIDING AN EFFECTIVE DATE.

WHEREAS7——--Artitele-—Edr—---section——-3y--of-—-the--Montana
€onstitution-provides—that-ail-exiating-rights-eo-the-use-of
any--waters——for--any--nsefui--or—--beneficiatr--purpose--——-are
recognized-and-confirned-—-and

WHEREAS7-~-Articte---Iy-——section--37--of-—-the--Montana
Eonstitution-provides-that-the-hegistature-shati-provide-€for
the-administrationy-controlty-and-reguiatien-of-water—-rights
and-shati-estabiish-a-system—of-centratized-records;-and

WHERBASy-—-Articte-~iN--of--the—-Mentana-Eonatitution-was
adapted-to-protect-Montana-water-righta-from-ctaims-by-water
usera-in-downstream-statess-and

WHERBASy-in~-order-to-protect-Montana-water-—cighta——£from
downatreamn--ciaimsy-—the--Mentana--begistature-estabiished-a
procedure-for-the-generat-adindication—of-water—-rights--and
provided--in-section-85-2-2267-MEAy-that-the-fativre-to-fite
a-ciaim-to-an-existing-right-in-response-to-a—generai-notice
of--adjudication--and--in--accordance--with-~-the---deadiine

eatabiished--under--section-85-2-227-MEA7-wontd-establtish-a

- S8 310
REFERENCE BILL: Includes Free

Conference Committee Reaport
Dated ﬂ-}l -2’
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conclusive-presumption-of-abandonment-of-that-rights-and
WHERBASy-—-section-—--85-2-2267---MCA7--—-was—-enacted--to
ieeii&gate——the——p&eﬂ@t—-fiiing——-e!——-e}ains———nnd-—-apeedy
adijudieation-on-the-merits-of-each-case;-and
-—HHARBASy—rbhe—gerreral—wdSudientionrin -ttt -pend ingr-and
ehreugh-the-course-ef-the-adjudrecationy-it-has-come——to-—the
attention——of-the-begistature-echat-the-pravisiens-of-section
85-2-2267-MEAy-may-resuit-in-the--toss--of-—otherwiae--vatid
MNontana-water-rights:—and
WHHRHAS7--the--begisiature-—deterainss-—-that-the-summary
abandonment-—-of-——water--rights——doea--not--afford---adeguate
protection--to-—Montana--water--rights-—-as——intended-—-by-the
Montana-Eonstitution-and-by-the-Mentana-hegistature-—and--is
inconsiatent-—--with-—--iong-estabiished-—--principies-——-of
abandonment;-and
WHBRBASy--tt--is-——the-intent-of-the-hegintature—that-the
adjudication-process-muat-provide-for--the--adjndication—-of
aii—-Montana-water—righta-in-existence-on-Juty-17-1973s-and
WHBREASy~-because--the--generai--adjudication—-of--water
rights--is-not-compieted-and-wiii-be-ongoing-fer-at-ieast-20
yearsr--the--heginlature——-£inds--that--the-——atceptance———of
additicnai--Statenencs——-of—-Eiaim--witi-not-undulty-deiay-the
adjudication;—and
WHEBRBASy--the--begisiature---determines-—-that---section

85-2-2267--MEAy~-imposens-a-harsh-and-unnecessary-penatty-for

-3- SB 310
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fatture-to—-£ite—a-Statement-of-Ciaim-by-Aprii-36y-1982y--and
that--the--penaity--is-not-consistent-with-the-intent-of-the
Montana-Censtitution-and--of-—the--begisiature-—and--shonidy
therefore;———be—-—-adjnsted———in--a-—manner——that-—wiit—--more
appropriateliy--balance-—the--interests-—at——-seake-——in-———the
adjudiecation—-—and--enabie——the-Water-eourt-to-adjudicate-aii
existing-water-righess
PHEREFPORB7-the-hegisinture—£inds-that-tt-ina—-appropriate
to—make-—the—foliowing—-amendmnents——to--seetiona—85-2-28ty
85-2-2267-and-085-2-231y-MBAY-in-order——to~--provide-—-for--the
acceptance——of--pdditronai--Statements-—-of-Eiatm-to-exinting
water-rights-under—the-condititons-set-forth-beiows
STATEMENT-OP-INTENTD
A-ptatement-of-intent-ia-—inciuded--with-~thin——bilt--to
provide--comment-—te-the-Montana-supreae-court-regarding-the
adoption-of-ruies-ef-procedure-by-the-courts-Fhe-~intent-——of
this--iegistatton——-is--to-baiance-the-interenats-of-the-state
and-ef-these-hoiding-Montana-water-righta-by-estabiishing--a
rebuttabiey———rather——-than--a--¢onclusiver--presumption-—of
abandonment-for-statements-of-clatm-fited--after—-Aprid--30y
1982y-—and-—-by--aliewing—-the--adjudication-of-those-ctaims:
Because-the-adjudication-is-within—the-juriadiction-—-sf-—the
judietat--branchy——-the-iegisiature-believea-that-the-Montana

supreme-court-should-adopt-rutes-of-procedure—goaverning——the
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adjudieation——-of ——~these-—-water——rights:-~-Fhe--iegisiature
recognizes-that-varisus--basina——within—-the—-seate--ase——in
dtfferent——-akages---in---the---adjudication--and--that--the
tegistature-has-provided--a--mechanism--fsor--respening--both
ptetiminary--and--£finat--deereess—-It-——ia-—-the-intent-of-the
tegistaturey-thereforey——that-—-procedures—-be--deveioped-—ta
aiiow-for-the-adjudication-of-iate-claims-submitted-prisr-te
the--cltosure-of-court-records-preeceding-the-date-of-issuance
of-the-pretiminary-deeree-or-in--those--pasins--in--which--a
preriminary--deeree——has-not-yet-been-rendereds—in-basina-in
which-a-pretininary-decree-or—finar-decree-has-been--iasuedy
the—-reginiature——-intends--that--the--iate-fited--ciaims——be
adjudicated--when—-the-decree-itn-reopened-in-accerdance—-with
85-2-237:-—-In--both--casear-—~the--iate——-ctaimant——shouid—-be
required-to-fiie—é—request-fez-hearing-on-the—late—ciaius:
With-reapect-to-notices--the—-legisiature--intenda--that
natice--be--provided-to-water-useras-that-iate-ciaims-wilii-be
aceeptedy-—-subject-—-ta-——a---rebuttable-——presumption——-of
abandonmentry—and-that-ebjectiona—to-the-presumption--ar—-—the
eiaitm——nay-—be--£fitedr-Whenever-posasibler-the-notica-must-be
provided---tn---court-generated---documents—----of----general
¢cireutationy-—such-—as—-the--temparary-—-pretiminary--decreery
notice--of--objectiony--pretiminary--decreey--and--order—-of
reopenings--When--this--is--net--pessibiey--the-counrt-shouid

devise-an-aiternative-pethod-£for-notifying-water--useea—-who
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may——be--affected--by--the-tate-ctaimz-In-inscances-in-which
special--notice~-—is—-requiredy--the--cltaimant-—-requesting-—-a
hearing-on-the-iate-ctarm-sheuid-reimburae-the--water——-court
for-—the--costs-assectated-with-providing—the-noticer-in-ail
casesy-the-water-court-may-asasess-a-fee-for-the-firing-of--a
requenst——for-hearing-on-tate-cratmsr-Fhis-fee-may—not—-exceed
$3068-per-requeats-and-a-cltaimant-shonid--submit--a--separate
request—for-each-basin-in-which-tate-citaims-are-fileds

WHEREAS , ARTICLE iX, SECTION 3, OF THE MONTANA

CONSTITUTION PROVIDES THAT ALL EXISTING RIGHTS TO THE USE OF

ANY WATERS FOR ANY USEFUL OR BRENEFICIAL PURPOSE ARE

RECOGHIZED AND CONFIRMED; AND

WHEREAS, ARTICLE IX, SECTION 3, OF THE MONTANA

CONSTITUTION REQUIRES THE LEGISLATURE TO PRQVIDE FOR THE

ADMINISTRATION, CONTROL, AND REGULATION OF WATER RIGHTS AND

TO ESTABLISH A SYSTEM OF CENTRALIZED RECORDS FOR SUCH

RIGHTS; AND

WHEREAS, THE LEGISLATURE ESTABLISHED A PROCEDURE FOR THE

GENERAL ADJUDICATION OF EXISTING RIGHTS TO THE USE OF WATER

AND PROVIDED IN SECTION 85-2-226, MCA, THAT THE FAILURE TO

PILE A CLAIM OF EXISTING RIGHT ON OR BEFORE THE DEADLINE

ESTABLISHED UNDER SECTION 85-2-221, MCA, WOULD ESTABLISH A

CONCLUSIVE ABANDONMENT OF THE RIGHT; AND

WHEREAS, THE MONTANA SUPREME COURT, IN IN THE MATTER OF

THE ADJUDICATION COF THE WATER RIGHTS WITHIN THE YELLOWSTONE
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RIVER, 253 MONT. 167, 832 P,2D 1210 ({1992), HAS DETERMINED

THAT THE PAILURE TO FILE A STATEMENT OF CLAIM TO AN EXISTING

RIGHT TO THE USE OF WATER ON OR BEFORE APRIL 30, 1942,

RESULTED IN THE PORFEITURE OF THAT RIGHT; AND

WHEREAS, IT HAS COME TO THE ATTENTION OF THE LEGISLATURE

THAT THE FORFEITURE OF WATER RIGHTS FOR FAILURE TO TIMELY

FILE A CLAIM HAS IN SOME INSTANCES CAUSED HARDSHIP, AND THE

LEGISLATURE ACCORDINGLY DESIRES TO PROVIDE WATER RIGHTS

CLATMANTS WITH ONE MORE OPPORTUNITY TO ASSBRT FILE A WATER

RIGHTS CLAIM IN THE GENERAL ADJUDICATION; AND

WHEREAS, IN SO DOING, THE LEGISTATURE RECOGNIZES THAT

THE ADJUDICATION PROCESS WILL NOT BE COMPLETED FPQR MANY

YEARS BUT THAT A SUBSTANTIAL AMOUNT CF PROGRESS HAS ALREADY

OCCURRED IN THE ADJUDICATICN, SPBCIFICAILY IN THE AREA OF

WATER RIGETS COMPACTS WITH INDIAN TRIBES AND THE FEDERAL

GOVERMMENT ANRD IN DECREES AND STIPULATIONS INVOLVING

INDIVIDUAL CLAIMANTS, AND THUS THE LEGISLAIURE BELIEVES THAT

IT IS NECESSARY TO ENSURE THAT PARTIES WHO HAVE BEEN

RECOGNIZED AS HAVING FILED CLAIMS ON OR BEFORE APRIL 30,

1982, AND HOLDERS OF FEDERAL RESERVED WATER RIGHTS ARE NOT

ADVERSELY APFECTED BY THE INCLUSION OF NEW PRFTIES IN THE

ADJUDICATION BY SUBJECTING THE RIGHT TQ FILE THOSE CLAIMS IN

REMISSION TO CERTAIN TERMS AND CONDITIONS: AND

WHEREAS, THE LEGISLATURE WISHES TO PROVIDE PROTECTION

FOR TIMELY FILED CLAIMANTS FROM INCURRING ADDITIOMAL COSTS
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OR FROM BEING ADVERSELY AFFECTED BY JUSTIFIABLE RELIANCE ON

THE PRESUMPTION OF ABANDQNMENT; AND

WHEREAS, THE LEGISLATURE WISHES TO PROVIDE A CONCLUSIVE

ADJUDICATION OF EXISTING WATER RIGHTS; AND

WHEREAS, THE LEGISLATURE RECOGNIZES THAT ACCORDING A

PRIVILEGE TO FILE ADDITIONAL STATEMENTS OF CLAIM PRESENTS A

POTENTIAL FOR ABUSE BY THOSE WHO MAY ATTEMPT TO REFILE

PREVIOUSLY ADJUDICATED CLAIMS, AND THE LEGISLATURE THUS

BELIEVES THAT THE COURTS SHOULD DEAL HARSHLY WITH ANY ABUSES

BY SUCH MEASURES AS, WITHOUT LIMITATION, THE IMPOSITION OF

SANCTIONS UNDER RULE 11, MONTANA RULES OF CIVIL PROCEDURE;

AND

WHEREAS, THE LEGISLATURE DETERMINES THAT THE DEADLINE

FOR FILING WATER RIGHT CLAIMS AS PROVIDED TN THIS BILL

APPROPRIATELY BALANCES THE INTERESTS AT STAKE IN THE

ADJUDICATION.

THEREFORE, THE LEGISLATURE FIRDS IT IS APFROPRIATE TO

MAKE THE FOLLOWING AMENDMENTS TO SECTIONS 85-2-102,

85-2-211, 85-2-213, 85-2-221, 85-2-225, 85-2-226, 85~2-234,

85-2~-237, AND 85-2-306, MCA, IN ORDER TO PROVIDE FOR THE

ACCEPTANCE OF APBIPIONAL-STAPEMENYS-OP-€RAIM LATE CLAIMS TO

BHEISFING THE USE OF WATER RISHPS UNDER THE CONDITIONS SET

FORTH IN THIS BILL. ADDITIONALLY, THE LEGISLATURE DIRECTS

THE WATER POLICY COMMITTEE, IN COORDINATION WITH THE

DEPARTMENT OF JUSTICE, THE DEPARTMENT OF NATURAL RESCURCES

-8- SB 31¢
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AND CONSERVATION, AND THE RESERVED WATER RIGHTS COMPACT

COMMISSION, TO CORDUCT AN INTERIM STUDY REGARDING CERTAIN

LATE CLAIM ISSUES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA;
(Refer to Introduced Bill)
Strike everything after the enacting clause and insert:

Section 1. section 85-2-102, MCA, is amended to read:

'85-2—}02. {Temporary) Definitions. Unless the context
requires otherwise, in this chapter the following
definitions apply:

(1} “Appropriate"” means to:

{ay divert, impound, or withdraw (including by stock
for stock water) a gquantity of water;

(b) in the case of a public agency, to reserve water in
accordance with 85-2-316; or

{(¢) 1in the case of the department of (€ish, wildlife,
and parks, to lease water in accordance with 85%-2-436.

{(2) “Beneficial use", unless otherwise provided, means:

{a) a use of water for the benefit cf the appropriator,
other persons, or the public, including but not limited to
agricultural {including stock water), domestic, fish and
wildlife, industrial, irrigation, mining, municipal, power,
and recreational uses;

{b) a use of water appropriated by the department for
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the state water leasing program under 85-2-141 and of water
leased under a valid lease issued by the department under
85-2-141; and

{c) a use éf water by the department of Eish, wildlife,
and parks pursuant to a lease authorized under 85-2-436.

(3) “Board” means the board of natural resocurces and
conservation provided for in 2-15-3302.

{4) "Certificate” means a certificate of water right
issued by the department.

(5) “Change in appropriation right” means a change in
the place of diversion, the place of use, the purpose of
use, or the place of storage.

(6) "Commigsion® means the fish, wildlife, and parks
commission provided for in 2-15-3402.

(7) “Declaration®” means the declaration of an existing
right filed with the department under section 8, Chapter
452, Laws of 1973.

{8) "Department™ means the department of natural
resources and conservation provided for in Title 2, chapter
15, part 33.

(9) “Existing right"™ means a right toc the use of water
which would be protected under the law as it existed prior
to July 1, 1973.

{10} "Ground water™ means any water that is beneath the

ground surface.

-10- SB 310
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(il) “"LATE CLAIM” MEANS A CLAIM TO AN EXISTING RIGHT

FORPEITED PURSUANT TO THE CONCLUSIVE  PRESUMPTION OF
ABANDONMENT UNDER 85-2-226. ‘

+%¥¥{12) "Permit” means the permit to appropriate issued
by ths department under 85-2-301 through 85-2-303 arnd
85-2-306 through 85~2-314,

+#2¥(13) “"Person" means an individual, associaticn,
partnership, corporation, state agency, political

subdivision, the United States aor any agency thereof, or any

othar entity. Por-purpese3-of-85-2-223¢3%;-parsen—-iaclades

nredecessors-in-interests

fié?glé) "political subdivision® wvans any county,

incorporated city or town, public cc <action, or district

created pursuant to state law or other Dablic body of the
state anpouered to appropriate water but net a private
corporation, association, or group.

+343(15) "Salvage™ means to make wat2r available for
beneficial use from an existing valid appr.pgriation through
application of water-saving methods.

£353(16) “Waste” means the unreasonable 1loss of water
through the design or negligent operition of an
appropriation or water distribution facilicy or the
application of water to anything but a beneficial use.

t:64(17) "Water" means all water of the state, surface

and subgurface, regardless of its character or manner of
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occurrence, including but not limited to geothermal water,
diffuse surface water, and sewage effluent.

+3#3(18) "Watercourse" means any naturally occurring
stream or river from which water is diverted for beneficial
uses. It does not include ditches, culverts, or other
manmade waterways. '

t383(19) "water Givision® means a drainage basin as
defined in 3-7-102.

t197(20) “Water Jjudge" mzans a judge as provided for in
Title 3, chapter 7.

€203{21) "Water maater® meana a master as provided for
in Title 3, chaptec 7.

t223(22) “Wall™ means any artificial opening or
excavation in the ground, however made, by which ground
water is scught or can be obtained or through which it Flows
under natural pressures or is artificially withdrawn.
{Terminates June 30, 1999--se¢. 4, Ch, 740, L, 1%91,)

85-2-102. (Effective July i, 1999) Definitions. Unless
the context requires otherwise, in this chapter the
following definitions apply:

(1) “Appropriate" means to divert, impound, or withdraw
{including by stock for stock water) a quantity of water or,
in the case of a public agency, to reserve water in
accordance with 85-2~316.

{2) “"Beneficial use"™, unless otherwise provided, means:

-12- B 310
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{a) a use of water for the benefit of the appropriator,
other persons, or the publie, including but not limited to
agricultural (including stock water), domestic, Figh ang
wildlife, industrial, irrigation, mining, municipal, power,
and recreational uses; and -

{b) a use of water appropriated by the department for
the state water leasing program under B85-2-141 and of water
leased under a valid lease issued by the department under
85-2-141.

{3) "“Board" means the board of natural resources and
conservation provided for in 2-15-3302,

{4) "Certificate® meang a certificate of water right
issued by the department.

{5) “Change in appropriation right” means a change in
the place of diversion, the place cf use, the purpose of
use, or the place of storage.

{6) "Declaration" means the declaration of an existing
right filed with the department under section 8, Chapter
452, Laws of 1973.

(7) "Department" means the department of natural
resources and conservation provided for in Title 2, chapter
15, part 33,

(8) . "Existing right" means a right to the use of water
which would be protected under the law as it existed prior
to July 1, 1873.
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{3) "Ground water"™ means any water that is beneath the

ground surface.

(10) “LATE CLAIM™ MEANS A CLAIM TO AN EXISTING RIGHT

FORFEITED PURSUANT TO THE CONCLUSIVE PRESUMPTION OF

ABANDONMENT UNDER 85-2-226,

t28¥(11) *Permit” means the permit to appropriate issued
by the department wunder 85-2-301 through 85-2-303 and
85-2-306 through 85-2-314.

€i3¥{12) *Person™ means an individual, asscociation,
partnership, corporation, state agency, political
subdiviaion, the United States or any agency thereof, or Any
other entity.

Por- ses—-of-05-2-22%¢3

roon--inciunden

predecessora-in-interests

€225({13) “"Political subdivision® means any county,
incorporated city or town, public corporation, or district
created pursuant to state law or cther public body of the
state empowered to appropriate water but not a private
corporation, assocciation, or group.

t31{14) "Salvage" means tc make water available for
beneficial use from an existing valid appropriation through
application of water-saving methods.

t+34¥(15) "Waste™ means the unreasonable loss of water
through the design or negligent operation of an
appropriation or water distribution Ffacility or the

application of water to anything but a beneficial use.
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¢354 (16) "Water" means all water of the state, surface
and subsurface, regardless of its character or manner of
occurrence, inzluding but rot limited to geothermal water,
diffuss surface water, and sewage =fFfluent.

+263(17) "Watercourse” nmeans any natarally  orourring
stream or river from which water is dive.vszd for beneficial
uses. It does not include ditches, culverts, or other
manmade waterways.

+2743{18) "Hater division® means a drainage Dbasin as
defined in 3-7-102.

+383(19) "Water judge® means a judge as provided for in
Title 3, chapter 7.

t197(20) "Water master" means & ... -.er as provided for
in Title 3, chapter 7.

+203{21) "Well"™ means any artificial cpening or
excavation in the ground, however wma.e, by which ground
water ims sought or can be obtained or th.warh which it flows
under natural pressures or is artificially -ithdrawn.™

Section 2. Section 85-2-211, MCA, is amended to read:

"85-2-211. Petition by attorpmey general. Within 20 days
after May 11, 1979, the state of Montana upon relation of
the attorney general shall petition the Montana supreme
court to require all persons claiming a right within a water
division to file a claim of the right as provided in

85~-2-221(1)."
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Section 3. Section 85-2-213, MCA, is amended to read:

*85-2-213, Notice of order -- additional filing period.

(1) To assure that &ll) persons who may claim an existing
water right are notified of the requirement to f£ile a claim
of that right, the Hontana suprewe court shalli give notlce
of the order ag follows:

t+¥(a) It shall cause the order, printed in not less
than 10-point type, to be placed in a prominent and
conzpicuous place in all daily newspapers of the state and
in at least one newspaper published in each county of the
state within 30 days after the Montana supreme court order
as provided in 85-2-212 and in April of 1980, 1981, 1982,
and 1983,

¢2¥(b} It shall cause the order, in writing, to be
placed in a prominent and conspicuous location in each
county courthouse in the state within 30 days after the
Montana suprem= court order as provided in 85-2--212.

t3¥{c} It shall prcvide a gufficient number of copir~-
of the order to the county trzasurers before October 15,
1978, 1980, 1981, and 1982, and the county treasurers shall
enclose a copy of the order with each statement of property
taxes mailed in 1979, 1980, 1981, and 1982. 1In the
implementation of this subsection, the dJdepartment shall
provide reimbursement to each county treasurer for the

reasonable additional costs incurred by the treasurer

-16- SB 31¢
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arising from the inclusion of the order vrequired by this
gection. The department shall be reimbursed for such costs
from the water right adjudication account created by
85-2-241.

t4¥(d) It shall provide copies of the order, in
writing, to the press services with offices located in
Heleﬁa within 30 days after the Montana supreme court order
as provided in 85-2-212, and in April of 1980, 198%, 1982,
and 1983.

t5¥{e) It shall, under authority granted to the states
bj 43 U.S.C. 666, provide for service of the petition and
order upon the United States attorney general or his
designated representative.

¢63(£f) It may alsc in its discretion give notice of the
order in any other manner that will carry out the purposes
of this section.

+7¥(g) it may also in its discretion order that the
department or the water judge agssist the Montana supreme
court in the carrying out of this section.

(2) (a) To agsure that all persons who failed to file a

claim of existing right under 85-2-221(1}) are provided

notice of the opportunity to file a claim on or before July

1, 3995 1996, as provided in 85-2-221(3), the department

sahall provide notice as follows:

{i) It shall, in October 1993, April and October 1994,
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and April AND OCTOBER 1995, AND APRIL 1996, cause a notice

of the right to file a claim in accordance with 85-2-221(31)

to be published in all daily newspapers in the state and in

at least one newspaper in each county in the state.

{ii} It shall, in October 1993, April and October 1994,

and April AND OCTOBER 1995, AND APRIL 1996, provide copies

of the notice, in writing, to the press servicesg with

offices located in Helena.

(iii) It shall, by October 1993, provide copies of the

notice to the United States attorney general and to all

Indian tribes in Montana.

{iv} It shall cause copies of the notice to be poasted in

a conspicucus location in each county courthouse and

department field office in the state AND TO BE MAINTAINED IN

THAT LOCATION THROUGH JULY 1, 15986,

{(v) It may also, in its discretion, provide notice in

any other manner that will effectuate the purposes of
85-2-221(3).
(b) The water court shall include notice of 85-2-221(3)

in all notices; decrees, or orders issued pursuant to

85-2-231 or B5-2-232 after [the effective date of thig act]

until July 1, 995 1996.

{3] Notice given in accordance with subsection (2] must

at_a_wminimum indicate that any person-who-faited-to-fiie-a

claim of existing right NOT FILED WITH THE DEPARTMENT before

-18- SB 310
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April 30, 1982, may fite-sueh-elaim BE FILED by physically

filing it with the department on or before July 1, 1995

1996, or sending it by United States mail, postmarked on or

before  July 1, 1995 1996. Additionally, the notice must

indicate that UNDER 85-2-226, AS-FRPERPRERED-BY~FHE-—MONTPANA

SUPREME--EOHBRPy a failure to file or mail the claim results

in the forfeiture for all time of any existing rights to the

use of water that are not claimed in accordance with the

provisions of 85-2-221."

Section 4. section B85-2-221, MCA, is amended to read:
"85-2-221. Filing of claim of e:istlng water right -—-—

FILING LATE CLAIM. (1) A person claiminy an existing right,

unless exempted under B5-2-222 or .nlerss an earlier filing
date is ordered as provided in 8%--2-212. shall file with the
department no later than June 30, 1683 a statement of claim
for each water right asserted on a form provided by the
department.

{2) The department shall file a copy of each statement
of clalm with the clerk of the district court for the
judicial district in which the diversion is made or, if
there is a claimed right with no diversion, tie department
shall file a copy of the statement of claim with the clerk
of the district court of the judicial district in which the

use occurs.

{3} Subject to certain terms and conditioas, the
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legislature intends to provide for the remission of the

forfeiture of existing rights to the use of water caused by

the failure to comply with subsection (1). Accordingly, WITH

RESPECT ONLY TO A BASIN THAT HAS NOT BEEN CLOSED TO FURTHER

APPROPRIATION PURSUANT TO A COMFACT _RATIFIED BY THE

LEGISLATURE UNDER PART 7 OF THIS CHAPTER PRIOR TO ([THE

EFFECTIVE DATE OF THIS ACT], a person-who-failed-to-fiie-a

claim of an existing water right NOT FILED WITH THE

DEPARTMENT on or before ﬁpril 30, 1982, may €£ile BE FILED

with the department a-ciaim-of-an-exiating-water-rishé on or

before July 1, 23995 1996, on forms provided by the

department., Thig section is not intended to prevent ea-persan

who-may-have-fiied THE PILING OF A LATE CLAIM IN ADDITION TO

a claim of an existing water right FILED on or before April

30, 1982, from-filing-an-additionai-eiaim-under-this-section.

if and to the extent that the additional right claimed is

not the same as the right that was the subject of a previous

claim AND IS NOT AN ABANDONED RIGHT. Claims_ must e

physically submitted to the department or sent by United

States mail, postmarked on or before the deadline set forth

in this subgection, in order to be considered timely, Within

36-days-of-receipty-the--department--shati--£ite--copiea-——of

timeiy-—filed--eciaima-with—the-appropriate-cierk-of-court-as

provided-in-subsection-t24y-and-those THE claima are then

subiect to adjudicaticn by the district courts as any other
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claim of existing right. The claimant is then subject to all

rights and obligations of any other party, except that:

(a) any-citaimant-who-has-fited-a-ciaim-after-Aprii——307

198257--but——on--or——before—-dJuly-iy 1995 1996y-must-have-the

ciaim A LATE CLAIM MUST BE incorporated into the

adjudication, subject to all prier proceedingsy-and-deas

notr~except-as-otherwise--provided--in--85-2-23%y--have——-the

right—-to--recpen-decreea-previcusiy-entered-or-to-obhijece-to

matters-previonsty-dectermined-on-the--merits-——-by-~-the--water

courkt——after—-objection;——and THAT HAVE TAKEN PLACE PRIOR TQ

THE INELUSION-8F-PHB-HAPB-EbAIM-IN-PHE-ABJUBICATEON DATE OF

FILING;

{B) THE PERSON ASSHBRT?ING@ FILING A LATE CLAIM MAY

REQUEST THAT A DECREE PREVIOUSLY ENTERED BE REQPFENED OR MAY

OBJECT TQ MATTERS PREVIOUSLY DETERMINED ON THE MERITS BY THE

WATER COURT ONLY TO THE EXTENT THAT THE REQUEST OR OBJECTION

IS OTHERWISE AUTHORIZED BY LAW AND IS BASED ON A CLAIM OF

WATER RIGHT FILED ON OR BEFORE APRIL 30, 19B2,y-UNLBSS-FHH

PERSON-ASSERTING-A~-EBAYE-EEAIM-ALSO-HAS-PIHLAD-A-CHAIM-—~ON-—-OR

BEPORB-APR¥b-367-3582;

+b3(C) any-—-eclaimant--who-has—fited-a-claim-afrer-Aprid

367-319027-buk-an-or-before--dguiy--1y 1995 1996y A PERSCN

ASSERTINS FILING A LATE CLAIM does not have the right or

standing to object to any water rights compact reached in

accordance with part 7 of this chapter that is ratified by
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the legislature prior to [the effective date of this act)

EXCEPT TO THE EXTENT THAT RIGHT OR STANDING TO OBJECT EXISTS

BASED ON A CLAIM OF WATER RIGHT FILED ON OR BEFORE APRIL 30,

1982, or to claim protection FOR THE RIGHT REPRESENTED IN

THE LATE CLAIM under any provision of such a compact that

subordinates the use of a water right recognized in the

compact to a right recognized under state law; and

t€y—-any-cisimant-who—has-filed-a-citaim-after-Aprii--36,

19827--but-on-or-before-duly-iy; 1995 3996y~is—-iiabie-for-any

costs-and-damages--to—-any--sther--ciaimant—-caused—-by——-the

latteris——actions-—-in--reasonable-retitance-upon-the-formearis

failure-te-fite-a-claim-en-or-before—-Aprii—-38y--1982y--and

upon-—-the--concinsive-presumption-cf-abandonment-provided—in

85-2-2267-and

ftdy-——any-existing-right-to-the-use-af-water—ehat-is--the

subjest---of-—-a--citaim--fited--after-—Aprit--36y--19825y~-i3

subordinate—-tox

tiy--nii-filed-claima-£inatlty-adiudicated-to-be~-vatids

{it}-ati--reserved--water--right---compacts——-negetiated

pursuant-to-this-chapters

tiédty-att--permits-—and--reservations—-ef--water--issued

pursuane-—to--this--chapter-—if--and--to-the-extent-that—the

permithelder-or-reservation-hotder—fites-an-objection——under

this--part--and--provea-that-the-permithoider-or-reservation

hoider-reasonably-reiisd-upan-the-fasiure-cf-the-ciaimane-to
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fite—-a-claim-en-or-before-Aprii-38;-1962<

(D) IF THE WATER JUDGE, FOLLOWING OBJECTION B¥-ANOTHER

PERSON-ASSERFPING—A-ECbAIM;-FINDS_PHAP-A-RIGHT -REPRESENTEDB -iN

A--LAPE--EEAIM DIB--NOFP--EKIST-ON-JUL¥-17-39737-OR-FHAP-FHE

RIGHF-REPRESENPED-P¥-FHE-LATE-EbAIM-SHOULD--BE--SUBORBINATED

PE~--ANOPHER-RIGHP-UNBER-SUBSEEPION-¢37¢P$-OR UNDER BS-2-231,

FINDS THAT THE RIGHT REPRESENTED TN THE LATE CLAIM WAS THE

SUBJECT OF A PRIOR ORDER OR DECREE BY THE WATER JUDGE OR IS

OTHERWISE WITHQUT MERIT, THE WATER JUDCE SHALL AWARD COSTS

AND REASONABLE ATTORNEY FEES TQO THE PERSON OR PERSONS FTLING

THE OBJECTION:

tEy—-A--PERSON--WHE-HAS-A-BATE-EbEAEM-MAY-BE-POUNDB-LIABBE

FOR-COS¥S-AND-DAMAGES-INCURRED-BY-ANGT AT~ -PHRSON-WHO--PROVES

BY¥--A--PREPONDERANEE--6F-—PHE--EViIDENEE--THAE--FTHE-E65FS5-AND

DAMASES-WRRE-INEURRED-AS-A-RESHLP-OF -AE¥IONS—-UNDERPAKEN--IN

REASONAREE--REhFANEE--EBPON--A--bBAPR-QhAIM-ANB-THE-E6GNELUHGIVE

PRESUMPFPION-6P-ABANDONMENT?-PROVIBEB-IN--8-2-226<———-A—-EbAEM

POR--BAMAGES--ANB-—-€65FS--UHNBER-—-PH$$-3UB5#ETIGN-+E} —MUSP-BR

PIbEB-IN-A-COURP-GF-GENERAE-JBREISDICPION-ON-9R--BEFORE--3BBY¥

317y--1998+—--PHE--COURT--6FP-GENERAL-JURISBICTION_IN-WHIEH-FHRB

ACPION-IS5—COMMENCEB-MAY; -UPON-MOPIONT-CEREIFY¥--FHE--CASE—-20

FHE--WAPER--EOURP-POR-SUBBRBINATION-GF-PHE-RIGLIT-ASSERYED-¥N

PHE-EATPE--EbAIM-—{P--SUBORBEINAFION--Wibb--EURB-~-FHE--AbBLBGED

DAMAEGE-

1P} - PHE--WAFER--JUDGE-MAY¥-SUBGREINAPE-AN-EXISPING-RIGHT

—-23- 5B 310
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ASSERPED-IN-A-LAPE-EhAIM-PO-A-ELAIM-PILEB-ON-OR-BEPORE-APREH

36:-19827 —FO-A-RESERVEB-WAPER-RIGHT - COMPACP-NESOPIAFER-OR~FQ

A-PERMEIP-ISSHEB-PURSUHANP-$O--FHIS--€HAPPER-——-IF--AND--FO——-FHE

EXPENF--9HAFP--AN--OBFEEF+ON--15--PILED--UNDER-PHIS-PART-BY-A

PERSON-ENPIPLED-PO-SHRSRPINATPION-BY -JHE¥-17--3998y-~-ANB-—-FHE

OBIEEFOR--PRAVES-B¥-A~-PREPONDERAREE -OF -PHE-EVIPDENCE-¥HAY-FHE

OBIECPOR-HAS-REASENABLY-RELIEB-PO-FHE-—GBIBETORLS—~BEFRIMENT

UPON-~PHE--PAIhURE--PO--PILE-PHE-BXKISPING~-RIGHT-ON_OR-BEPORE

APRib--387--39B827--ANB-—-FHE- - -CONEEEBSIVE---PRESUMPZIGN--~OF

ABANDONMENT-PROVIBED-IN-B5-2-226-

(E) A RIGHT REPRESENTED IN A LATE CLAIM IS SUBORDINATE

TO ALL FEDERAL AND INDIAN RESERVED WATER RIGHTS ESTABLISHED

BY COMPACT OR DECREE UNDER THIS CHAPTER;

(F) UNLESS A LATE CLAIM EITHER WAS PLACED IN THE UNITED

STATES MAIL AND POSTMARKED ON OR BEFORE APRIL 30, 1982, OR,

IF THERE IS NO EVIDENCE OF THE DATE OF MAILING, THERE IS

EVIDENCE QF EXECUTION ON OR BEFORE APRIL 30, 1982, AND

ACTUAL RECEIPT BY THE DEPARTMENT ON OR BEFORE MAY 7, 1982,

THE RIGHT REPRESENTED IN THE CLAIM 1S, IN ADDITION,

SUBORDINATE TO:

(I} RIGHTS REPRESENTED 1IN ALL VALID, TIMELY FILED

CLAIMS; AND

{I1} RIGHTS REPRESENTED IN A PERMIT OR RESERVATION OF

WATER ISSUED UNDER THIS CHAPTER IF AND TO THE EXTENT THAT

THE PERSON HOLDIKG THE PERMIT OR RESERVATION FILES AN
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OBJECTION UNDER THIS PART AND PROVES THAT THE PERSON HOLDING

THE PERMIT QR RESERVATION REASONABLY RELIED TO THE DETRIMENT

OF THE PERSON HOLDING THE PERMIT OR RESERVATION UPON THE

FAILURE OF THE CLAIMANT TO FILE A CLAIM ON OR BEFORE APRIL

30, 1982.

(4) The department and the district courts may not

accept any statements of claim physically submitted or

postmarked after July 1, 1985 1396, AND SHALL NOTIFY A

PERSON WHO FILES A CLAIM AFTER JULY 1, 1996, THAT THE CLAIM

WILL NOT BE ACCEPTED."

Section 5. Section B85-2-225, MCA, is amended to read:

"g5~2-229. Filing fee -- processing fee for remitted

claims. (1) Bach claim filed under 85-2-221 or 85-2-222 must
be accompanied by a filing fee in the amount of $40, subject
to the following exceptions:

(a) the total filing fees for all claims filed by one
person in any one water court division may not exceed $480;
and

{b} no filing fee is required accompanying a c¢laim of
an existing right that is included in a decree of a court in
the state of Montana and whieh that is accompanied by a copy
of that decree or pertinent portion thereof.

{2} A claim that is exempt from the filing requirements
of 85-2-221(1)} but that is wvoluntarily filed must be

accompanied by & filing fee in the amount of $40. Exempt
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claims for a single development with several uses if filed
simultaneously may be accompanied by a filing fee in the
amount of $40,

(3) ta) Except as provided in subsection t33tby (3)(C),

in addition to the filing fee set forth in subsection (1),

each  statement of claim filed under 85-2-221(3) must be

accompanied by a processing fee in the amount of 5388 $160

$150, WHICH MUST BE DEPOSITED 1IN THE WATER RIGHTS

ADJUDICATION ACCOUNT FOR THE EXAMINATION OF LATE CLAIMS BY

THE DEPARTMENT AND FOR THE PUBLICATION OF NOTICES BY THE

DEPARTMENT AS REQUIRED UNDER 8%-2-213(2).

[B) 3F-AN-OBJEETION-15-FILED-PO-A-LAPE-ELAIM;—-PHE THE

WATER JUDGE SHALL ASSESS AN-ADBITIENAL-PEE-OF-5200-AGAINS?

PHE-—PERSON -ASSERTING-—PHE--bATE--€RAIM AGAINST THE LATE

CLAIMANT ALL REASONABLE ADMINISTRATIVE COSTS AND EXPENSES

THAT MAY BE INCURRED BY THE COURT DUE TO THE FILING QOF THE

LATE CLAIM AND THE CONSIDERATION OF THE OBJECTION, WHICH PEE

ASSESSMENT MUST BE DEPOSITED IN THE WATER RIGHTS

ADJUDICATION ACCOUNT.

tb¥(C) For a statement of claim that was filed after

April 30, 1982, but prior to [the effective date of this

act] or for a statement of claim filed by a state agency,

the processing fee provided for in subsection (3)(a) must be

paid on or before the-entry--of--the--temporary--preiiminary

decree-or-the-prejiminary-decree—for-the-basin-for-which-the
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eciatm-ts-fiied A DATE TO BE ESTABLISHED BY THE DEPARTMENT BY

RULE, BUT NQO LATER THAN JULY 1, 1999."

Section 6. Section B5-2-226, MCA, is amended to read:

“85-2-226. Abandonment by failure to file claim. The
failure to file a claim of an existing right as required by
85-2-221(1) establishes a conclusive  presumption of

abandonment of that right."

Section 7. Ssection 85-2-234, MCA, is amended to read:

"85—-2-234, PFinal decree. {1) The water judge shall, on
the basis of the preliminary decree and on the basis of any
hearing that may have been held, enter a final decree
atfirming or modifying the preliminary decree. 1f no request
for a hearing is filed within the time allowed, the
preliminary decree automatically becomes final, and the
water judge shall enter it as the final decree.

(2) The terms of a compact negotiated and ratified
under 85-2-702 must be included in the final decree without
alteration unless an objection is sustained pursuant to
85-2-233; provided that the court may not alter or amend any
of the terms of a compact except with the prior written
consent of the parties in accordance with applicable law.

{3) The final decree shaii must establish the existing
rights and priorities within the water judge's jurisdiction

of persons required-by who have filed a claim in accordance

with 85-2-221 to--filte-—a-~-etatm-for-an-existing-righe, of
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perscns reguired to file a declaration of existing rights in
the Powder River basin pursuant to an order of the
department or a district court issued under sections 8 and 9
of Chapter 452, Laws of 1973, and of any federal agency cr
Indian tribe possessing water rights arising under federal
law, required by 85-2-702 to file claims.

{4) The final decree ahall must establish, in a form

~determined to be appropriate by the water judge, one or more

tabulations or lists of all water rights and their relative
priorities.

(5) The final decree shait must state the findings of
fact, along with any conclusions of 1law, upon which the
existing rights and priorities of each person, federal
agency, and Indian tribe named in the decree are based.

{6) For each person who is found to have an existing
right arising under the laws of the state of Mdntana, the
final decree sha*i must state:

(a) the name and post-office address of the owner of
the right;

(b) the amount of water included in the right, as
follows:

{i) by flow rate for direct flow rights, such as
irrigation rights;

{(ii) by volume for rights, such as stockpond and

reservoir storage rights, and for rights that are not
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susceptible to measurement by flow rate; or

(iii) by flow rate and volume for rights that a water
judge determines reguire both wvolume and flow rate to
adequately administer the right;

{c} the date of priority of the right;

{d} the purpose for which the water included in the
right is used;

{e) the place of use and a description of the land, if
any, to which the right is appurtenant;

[E} the source of the water included in the right;

(g} the place and means of diversion;

(h) the inclusive dates during which the water is used
each year:

(i) any other information necessary to fully define the
nature and extent of the right.

{7) For each person, tribe, or federal agency
possessing water rights arising under the laws of the United
States, the final decree shail must state:

{a} the name and mailing address of the holder of the
right;

(b} the source or sources of water included in tﬁe
right;

(c) the gquantity of water included in the right;

(d) the date of priority of the right;

(e) the purpose for which the water included in the
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right is currently used, if at ali;

(£} the place of use and a description of the land, if
any, to which the right is appurtenant;

{g) the place and means of diversion, if any; and

{h) any other information necessary to fully define the
nature and extent of the right, including the terms of any
compacts negotiated and ratified under 85-2-702.

(8) Clerical mistakes in a final decree may be
corrected at any time on the initlative of the water judge
or on the petition of any person who possesses a water
right. The water judge shall order the notice of a
correction proceeding as he determines to be appropriate to
advise all persons who may be affected by the correction. An
order of the water Jjudge making or denying a clerical

correction is subject to appellate review,"

Section B. section 85-2-237, MCA, is amended to read:

"B85-2-237. Reopening and review of decrees. (1} The

After  July 1, #3995 1996, the water judges shall by order
recpen and review, within the 1limits set forth by the
procedures described in this section, all preliminary or
final decrees:

{a) that have been issued by-the-water-courts but have
not been noticed throughout the water divisions; or

(b) for basins for which claims have been filed under

85-2-221¢3}.
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{2} (a) Each order must state that the water judge will
reopen the decree or decrees and, upen a hearing, review the
water court's determination of any claim in the decree or
decrees if an objection to the claim has been filed for the
purpose of protecting rights to the use of water from
sources:

(i) within the basin for which the decree was entered;
or

{ii) in other basins that are hydrolegically connected
to sources within the basin for which the decree was
entered.

(b) A person may not raise an objection to a matter in
a reopened decree if he the person was a party to the matter
when the matter was previously litigated and resoived as the
result of the previous objection process, unless the
objection is allowed for any of the Following reasons:

{i) mistake, inadvertence, surprise, or excusable
neglect;

{ii) newly discovered evidence that by due diligence
could not have been discovered in time to move for a new
trial under Rule 59(b), Montana Rules of Civil Procedure;

{iii) fraud, misrepresentation, or other misconduct of
an adverse party;

(iv) the judgment is void;

(v) any other reason justifying relief from the

-31- SB 310
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operation of the judgment.

{c) The objection must be made in accordance with the
procedure for filing objections under 85-2-233.

{3) The water judges shall serve notice by mail of the
entry of the order providing for the reopening and review of
a decree or decrees to the department and to the persons
entitled to receive service of notice under B5-2-232(1).

(4) Notice of the reopening and review of a preliminary
or final decree must alsoc be published at least once each
week for 3 consecutive weeks in at least three newspapers of
general circulation whieh that cover the water division or
divisions in which the decreed basin is located.

(5) No objection may cause a reopening and review of a
claim unless the objection is filed with the appropriate
water court within 180 days after the issuance of the order
under subsection (l1). This period of time may, for good
cause shown, be extended by the water judge for up to two
90-day periods 1if an application for extension is made
within the original 180-day period or any extension of it,

{6) The water judge shall provide notice to the
claimant of any timely objection to his the claim and, after
further reasonable notice to the claimant, the objector or
cbjectors, and other interested persons, set the matter for
hearing. The water judge may conduct individual or

consolidated hearings, and any hearing must be conducted
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according to the Montana Rules of Civil Procedure. On an
order of the water judge, a hearing may be conducted by a
water master, who shall prepare a report of the hearing as
provided in Rule 53(e}, Montana Rules of Civil Procedure.

(7) The water judge shall, on the basis of any hearing
held on the matter, take action as warranted from the
evidence before-him, including dismissal of the objection or
modification of the portion of the decree describing the
contested claim.

(8) Anr order or decree modifying a previously issued
final decree as a result of procedures described in this
section may be appealed in the same manner as provided for
an appeal taken from a final order of a district court.

(9) An order or decree modifying a previously issued
preliminary decree as a result of procedures described in
this section may be appealed under 8%5-2-235 when the

preliminary decree has been made a final decree."

Section 9. Section 85-2-306, MCA, is amended to read:
*85-2-306. (Temporary) Bxcepticns to permit
requirements -- fee. (1) Ground water may be appropriated
only by a person who has a possessory interest in the
property where the water is to be put to beneficial use and
exclusive property rights in the ground water development

works or, 1f another person has rights in the ground water

development works, the written consent of the person with
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those property rights. Outside the boundaries of a
controlled ground water area, a permit is not required
before appropriating ground water by means of a well or
developed spring with a maximum appropriation of 35 gallons
per minute or less, not to exceed 10 acre-feet per vyear,
except that a combined appropriation from the same source
from two or more wells or developed springs exceeding this
limitation requires a permit. Within 60 days of completion
of the well or developed spring and appropriation of the
ground water for beneficial use, the appropriator shall file
a notice of completion with the department on a form
provided by the department at its offices and at the offices
of the county clerk and recorders and pay a filing fee. Upon
receipt of the notice, the department‘ shall review the
notice and may, before issuing a certificate of water right,
return a defective notice for correction or completion,
together with the reasons for returning it. A notice does
not lose priority of filing because of defects if the notice
is corrected, completed, and refiled with the department
within 30 days or within a further time as the department
may allow, not to exceed 6 months., If a notice is not
corrected and completed within the time allowed, the
priority date of appropriation shall--be is the date of
refiling a correct and complete notice with the department.

A certificate of water right may not be issued until a
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correct and complete notice has been filed with the
department, The original of the certificate shatt must be
sent to the appropriator, The department shall keep a copy
of the certificate in 1its office in Helena. The date of
filing of the notice of completion is the date of priority
of the right.

{2) An appropriator of ground water by means of a well
or developed spring first put to beneficial use between
January 1, 1962, and July 1, 1973, who did not file a notice
of completion, as reguired by laws in force prior to April
14, 1981, with the county clerk and recorder shall file a
notice of completion, as provided in subsection {1) of-this
section, with the department to perfect the water right. The
filing of a claim ef--existing-—warer--right pursuant to
B5-~2-221 is sufficient notice of completion under this
subsection. The priority date of the appropriation shaii--be
is the date of the filing of a notice as provided in
subsection (1) of this section or the date of the filing of
the claim of existing water right. An appropriation under
this subsection is an existing right, and a permit is not
required; however, the department shall acknowledge the
receipt of a correct and complete filing of a notice of
completion, except that for an appropriation of 35 gailons
per minute or less, not to exceed 10 acre—-feet per year, the

department shall issue a certificate cof water right. If a
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certificate is issued under this section, a certificate need
not be issued under the adjudication proceedings provided
for in 85-2-236.

{3) A permit is not required before constructing an
impoundment or pit and appropriating water for use by
livestock if the maximum capacity of the impoundment or pit
is less than 15 acre-feet and the appropriation is less than
30 acre-feet per year and 1s from a source other than a
perennial flowing stream and the impoundment or pit is to be
constructed on and will be accessible to a parcel of land
that is owned or under the control of the applicant and that
is 40 acres or larger. As used in this subsection, a
perennial flowing stream means a stream which that
historically "has flowed continuously at during all seasons
of the year, during dry as well as wet years. However,
within 60 days after constructing the impoundment or pit,
the appropriator shall apply for a permit as prescribed by
this part. Upon receipt of a correct and complete
application for a stockwater provisional permit, the
department shall then automatically issue a provisional
permit. If the department determines after a hearing that
the rights of other appropriators have been or will be
adversely affected, it may revoke the permit or require the
permittee to modify the impoundment or pit and may then make

the permit subject to such terms, conditions, restrictions,
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or limitations it considers necessary to protect the rights
of other appropriators.

(4) A person may also appropriate water without
applying for or prior to receiving a permit under rules
adopted by the board under 85-2-113.

(5) In addition to the filing fee prescribed by the
board by rule pursuant to 85-2-113, a person filing a notice
under subsection (1) shall pay a $10 fee, and the department
shall deposit $10 of each filing fee collected pursuant to
subsection (1) in the ground water assessment account,
established in 85-2-905, within the state special revenue
fund. (Terminates July 1, 1993--sec. 22, Ch. 769, L. 1991.)

85-2-306. (Effective July 1, 1993) Exceptions to permit
requirements. (1) Ground water may be appropriated only by a
person who has a possessory interest in the property where
the water is tc be put to beneficial use and exclusive
property rights in the ground water development works or, if
another person has rights in the ground water development
works, the written consent of the person with those property
rights. Outside the boundaries of a controlled ground water
area, a permit is not reguired before appropiriating ground
water by means of a well or developed spring with a maximum
appropriation of 35 gallens per minute or less, not to
exceed 10 acre-feet per year, except that a combined

appropriation from the same source from two or more wells or
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developed springs exceeding this limitation reguires a
permit. Within 60 days of completion of the well or
developed spring and appropriation of the ground water for
beneficial use, the appropriator shall file a notice of
completion with the department on a form provided by the
department at its offices and at the offices of the county
clerk and recorders. Upon receipt of the notice, the
department shall review the notice and may, before issuing a
certificate of water right, return a defective notice for
correction or completion, together with the reasons for
returning it. A notice does not lose priority of filing
because of defects if the notice is corrected, completed,
and refiled with the department within 30 days or within a
further time as the department may allow, not to exceed 6
months. If a notice is not corrected and completed within
the time allowed, the priority date of appropriation ahati?
be is the date of refiling a correct and complete notice
with the department. A certificate of water right may not be
issued until a correct and complete notice has been filed
with the department. The original of the certificate shaii
must be sent to the appropriator. The department shall keep
a copy of the certificate in its office in Helena. The date
of filing of the notice of completion is the date of
priority of the right.

(2) An appropriator of ground water by means of a well

-38- 5B 1310
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or developed spring first put to beneficial use between
January 1, 1962, and July 1, 1973, who did not file a notice
of completion, as required by laws in force prior to April
14, 1981, with the county clerk and recorder shall file a
notice of completion, as provided in subsection (1) ef--this
section, with rhe department to perfect the water right., The
filing of a claim of--existing--water--right pursuant to
85-2-221 is sufficient notice of completion under this
subsection. The priority date of the appropriation shaii-be
is the date of the filing of a notice as provided in
subsection (1) of this section or the date of the filing of
the claim of existing water right. An appropriation under
this subsection is an existing right, and a permit is not
required; however, the department shall acknowledge the
receipt of a correct and complete filing of a notice of
completion, except that for an appropriation of 35 gallons
per minute or less, not to exceed 10 acre-feet per year, the
department shall issue a certificate of water right. If a
certificate is issued under this section, a certificate need
not be issued under the adjudication proceedings provided
for in 85-2-236.

(3 A permit is not required before constructing an
impoundment or pit and appropriating water for use by
livestock if the maximum capacity of the impoundment or pit

is less than 15 acre-feet and the appropriation is less than

-39- SB 310

11
12
13
14
15
16
17
18
19
20
21
22

23

24

25

SB 0310/05

30 acre-feet per year and is from a source other than a
perennial flowing stream and the impoundment or pit is to be
constructed on and will be accessible to a parcel of land
that is owned or under the control of the applicant and that
is 40 acres or larger. As wused in this subsection, a
perennial fiowing stream means a sStream whieh that
historically has flowed cantinuously at during all seasons
of the vyear, during dry as well as wet years. However,
within 60 days after constructing the impoundment or pit,
the appropriator shall apply for a permit as prescribed by
this part. Upon receipt of a correct and complete
application for a stockwater provisional permit, the
department shall then automatically issue a provisional
permit, If the department determines after a hearing that
the rights of other appropriators have been or will be
adversely affected, it may revoke the permit or reguire the
permittee to modify the impoundment or pit and may then make
the permit subject to such terms, conditions, restrictions,
or limitations it considers necessary to protect the rights
of other appropriators.

{4) A person may also appropriate water without
applying for or prior to receiving a permit under rules
adopted by the board under 85-2-113."

NEW-SBe?IoN:—-Section-10-—tonseverabilitys——It——is——the-

intent-of-the-iegisiature-that-each-part-of--{this——acti--is
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easentintiy-dependent-upon-every-other-part;-and-if-one-part
ts--hetd--unconstitutionat-—-or——invaiidy-ati-other-parts-are
invatid~s

NEw SECTION. SECTION 10. LATE CLAIM INTERIM STUDY --

WATER POLICY COMMITTEE. (1) THE WATER POLICY COMMITTEE, IN

COORDINATION WITH THE DEPARTMENT OF JUSTICE, THE DEPARTMENT

OF NATURAL RESOQURCES AND CONSERVATION, AND THE RESERVED

WATER RIGHTS COMPACT COMMISSION, SHALL CONDUCT AN TINTERIM

STUDY ANALYZING THE NEED FOR AND DESIRABILITY AND IMPACTS OF

ALLOWING THE REMISSION OF FORFEITED WATER RIGHTS IN ADDITION

TC THE REMISSIONS AUTHORIZED UNDER THE PROVISIONS OF [THIS

ACT]. THE STUDY MUST ANALYZE THE IMPACTS OF ADDITIONAL

FORFEITURE REMISSION ON:

{A) THE GENERAL STREAM ADJUDICATION PROCESS, INCLUDING

BUT NOT LIMITED TO THE ISSUES OF ADEQUACY AND MONTANA'S AND

THE FEDERAL GOVERKMENT 'S CONCURRENT WATER RIGHTS

ADJUDICATION JURISDICTION;

{B} THE FEDERAL GOVERNMENT AND INDIAN TRIBES REGARDING

EXISTING AND FUTURE NEGOTIATED WATER RIGHTS COMPACTS,

INCLUDING BUT NOT LIMITED TO THE ISSUES OF EQUAL PROTECTION;

(C) TIMELY CLAIMANTS' WATER USE;

(D) TIMELY CLAIMANTS' LEGAL RIGHTS, INCLUDING BUT NOT

LIMITED TO CONSTITUTIONAL REQUIREMENTS REGARDING THE TAKING

OF PROPERTY;

{E} THE POTENTIAL REDUCTION IN AGRICULTURAL PRODUCTION
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RESULTING FROM NOT GRANTING ADDITIONAL FORFEITURE REMISSIONS

AND THE ASSQOCIATED SOCIAL AND ECONOMIC IMPACTS;

{(F}) THE ISSUE OF FAIRNESS TO BOTH LATE AND TIMELY

CLATMANTS;

{G) THE POTENTIAL INCREASED COSTS TO THE STATE AND TO

LATE AND TIMELY CLAIMANTS;

{H) POTENTIAL LOSSES IN REVENUE TQO THE STATE RESULTING

FROM THE STATE'S FAILURE TO FILE CLAIMS TO EXISTING WATER

RIGHTS ON OR BEFORE APRIL 30, 198B2;

(I) IMPLICATIQONS INVOLVING THE STATE'S TRUST

RESPONSIBILITIES;

(J) POTENTIAL LITIGATION AGAINST THE STATE BY PRIVATE

PARTIES; AND

{K) TIMPACTS ON MUNICIPAL AND COUNTY GOVERNMENTS

RESULTING FROM LATE CLAIMS.

(2) THE STUDY MUST INCLUDE AN ANALYSIS OF THE POTENTIAL

FOR IDENTIFYING INDIVIDUALS OR CLASSES OF INDIVIDUALS WHOSE

ADDITIONAL FORFEITURE REMISSION COULD BE AUTHORIZED IN A

MANNER THAT WOULD HAVE AN ACCEPTABLE IMPACT ON THOSE ISSUES

IDENTIFIED UNDER SUBSECTION (1}. THE CLASSES OF LATE

CLAIMANTS INCLUDE BUT ARE NOT LIMITED TQ PREVIOUSLY DECREED

WATER RIGHTS HOLDERS AND CLASSES ESTABLISHED ACCQORDING TO

FILING DATE.

{3) THE STUDY MUST BE COMPLETED IN CONSULTATION WITH

OTHER RELEVANT STATE AND FEDERAL AGENCIES, RELEVANT GROUPS
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AND ORGANIZATIONS, AND OTHER INTERESTED AND AFFECTED

CITIZENS.

{4) THE WATER POLICY COMMITTEE SHALL REPORT THE RESULTS

OF THE STUDY TO THE S54TH LEGISLATURE BY OCTCOBER 1, 1994. THE

REPORT MUST INCLUDE ANY LEGISLATIVE OR OTHER POLICY OPTIONS

RECOMMENDED BY THE WATER POLICY COMMITTEE.

NEW SECTION. SECTION 11. SAVING CLAUSE. [THIS ACT]

DOES NOT AFFECT PROCEEDINGS THAT WERE BEGUN BEFORE [PASSAGE

AND APPROVAL OF THIS ACT] IN WHICH RELIEF FOR DAMAGES HAVE

BEEN SOUGHT BASED UPON THE DIVERSION, IMPOUNDMENT, OR

WITHDRAWAL OF WATER WITHOUT A WATER RIGHT ESTABLISHED UNDER

STATE LAW.

NEW SECTION. SECTION 12. SEVERABILITY —— PARTIAL

NONSEVERABILITY, (1) IF A PART OF [THIS ACT] IS INVALID, ALL

VALID PARTS THAT ARE SEVERABLE FROM THE INVALID PART REMATN

IN EFFECT., IF A PART OF [THIS ACT] IS INVALID IN ONE OR MORE

OF ITS APPLICATIONS, THE PART REMAINS IN EFFECT IN ALL VALID

APPLICATIONS THAT ARE SEVERABLE FROM THE INVALID

APPLICATIONS.

{2) IT IS THE INTENT OF THE LEGISLATURE THAT EACH PART

OF [THIS ACT] IS ESSENTIALLY DEPENDENT UPON [SECTION 4],

WHICH AMENDS 85-2-221, AND THAT IF ONE PART OF [SECTION 4],
EXCEPT SUBSECTION (3)(F}(II}, IS HELD UNCONSTITUTIONAL OR

INVALID, ALL OTHER PARTS OF [THIS ACT) ARE INVALID.

NEW-3ECT 0N+ —-SECTION- 14 - cONRINGBNE- - - VOIDNAS G~ — TF— A
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NEW SECTION. Section 13. Effective date. [This act] is
effective July 1, 199%3.

-End-
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