SENATE BILL NO. 280
INTRODUCED BY GROSFIELD, FAGG, HALLIGAN, HARPER, GILBERT,
BROOKE, BECK, YELLOWTAIL
BY REQUEST QF THE DEPARTMENT OF
NATURAL RESOQURCES AND CONSERVATION
IN THE SENATE

JANUARY 30, 1993 INTRODUCED AND REFERRED TO COMMITTELR
ON NATURAL RESQURCES.

FIRST READING.

FEBRUARY 19, 1993 COMMITTEE RECOMMEND BILL
DO PASS. REPORT ADOPTED.

PRINTING REPORT,
FEBRUARY 20, 1993 , SECOND READING, DO PASS.
FEBRUARY 22, 1993 ENGROSSING REPORT,

THIRD READING, PASSED.
AYES, 36:; NOES, 12.

TRANSMITTED TO HOUSE,
IN THE HOUSE

FEBRUARY 23, 1993 INTRODUCED AND REFERRED TO COMMITTEE
ON NATURAL RESOURCES.

FIRST READING.

MARCH 29, 1993 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

MARCH 30, 1993 SECOND READING, CONCURRLED IN.

APRIL 1, 1993 THIRD READING, CONCURRED IN.

AYES, 78; NOES, 21.
RETURNED TO SENATE WITH AMENDMENTS.
IN THE SENATE

APRIL 5, 1993 SECOND READING, AMENDMENTS
CONCURRED 1IN.



APRIL 6, 1993 THIRD READING, AMENDMENTS
CONCURRED IN,

SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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1 w BILL NO. w 1 projected effects and utilize this assessment in a practical
2 INTRODBCED B!é 2 manner.

3 BY REQUEST OF TEE DEPARTMENT OF QfLJL 3

4 NATURAL RESOURCES AND CONSERVATION jﬁY lett 4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

5 5 Section 1. Section 85-2-311, MCA, is amended to read:

6 A BILL FOR AN ACT ERTITLED: “AN ACT IMPLEMENTING THE 1952 6 “g5-2-311. Criteria for issuance of permit. (1) Except
7 STATE WATER PLAN; INCLUDING WATER QUALITY AS A CRITERION FOR 7 as provided in subsections 23 {3) and +¢3} (4), the
8 WATER PERMIT, CHANGE AUTHORIZATION, CONTROLLED GROUND WATER 8 department shall issue a permit if the applicant proves by
9 AREA, AND BASIN CLOSURE DETERMINATIONS; AMENDING SECTIORNS 9 substantial--eredible a preponderance of evidence that the
10 85-2-311,  85-2-319%, 85-2-402, AND 85-2-506, MCA; AND 10 following criteria are met:

11 PROVIDING A RETROACTIVE APPLICABILITY DATE AND AN IMMEDIATE 11 (a) there are unappropriated waters in the source of
12 EFFECTIVE DATE." 12 supply at the proposed point of diversion:

13 13 (i) at times when the water can be put tc the use
14 STATEMERT OF INTENT 14 proposed by the applicant;

15 A statement of intent is required for this bill because 15 (ii) in the amount the applicant seeks to appropriate;
16 the bill gives the dJdepartment of natutal> reascurces and 16 and

17 conservation authority to adopt administrative rules. The 17 {iii) during the period in which the applicant seeks to
18 bill adds statutory criteria for the department to consider 18 appropriate, the amount requested is reasonably available;
19 in the processing of an application for a permit, change 19 (b) the water rights of a prior appropriator will not
20 authorization, controlled ground water area, or basin 20 be adversely affected;

21 closure. In adopting rules implementing this bill and in 21 (¢) the proposed means of diversion, construction, and
22 interpreting the new statutory language, it is the intent of 22 operation of the appropriation works are adequate;

23 the legislature that the department and board of natural 23 {d) the proposed use of water is a beneficial use;

24 resources and conservation ghould assess the magnitude, 24 {e) the proposed use will not interfere unreasonably
25 character, duration, and geographical extent of the 25

with other planned uses or developments for which a permit
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has been issued or for which water has been reserved; and

{£) the applicant has a possessory interest, or the
written congent of the person with the possessory interest,
in the property where the water is to be put to beneficial
use;

(g) the water quality of an appropriator will not be

adversely affected;

(h}) the proposed use will be substantially in

accordance with the classification of water set for the

source of supply pursuant to 75-5-301(1); and

{i) the ability of a discharge permitholder to satigfy

effluent limitations of a permit issued in accordance with

Title 75, chapter 5, part 4, will not be adversely affected.

{2) The applicant is required to prove that the

criteria in subsections {(1}{(g) through {1){i)} have been met

only if a valid objection is filed. A valid objection is one

supported by substantive evidence establishing to the

satisfaction of the department that the criteria in

subsection (1)(g}, (1){(h), or (1){i}, as applicable, may not

be met.

t23(3) The department may not issue a permit for an
appropriation of 4,000 or more acre-feet of water a year and
5.5 or more cubic feet per second of water unless the
applicant proves by clear and convincing evidence that:

{a) the criteria in subsection (1) are met;
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(5) the rights of a prior appropriator will not be
adversely affected;

{c} the proposed appropriation is a reasonable use.
Sueh-a A finding shait must be based on a consideration of
the following:

{i) the existing demands on the state water supply, as
well as projected demands such as reservations of water for
future beneficial purposes, including municipal water
supplies, irrigation systems, and minimum streamflows for
the protection of existing water rights and aquatic life;

{ii) the benefits to the applicant and the state;

(iii) the effects on the quantity and quality of water
for existing beneficial uses in the source of supply:

(iv) the availability and feasibility of using
low-gquality water for the purpose for which application has
been made;

{v) the effects on private property rights by any
creation of or contribution to saline seep; and

{vi) the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, -or Title 75,
chapter 20.

+3¥(4] (a) The state of Montana has long recognized the
importance of conserving its public waters and the necessity

to maintain adequate water supplies for the state's water

—4-
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requirements, including requirements for reserved water
rights held by the United States for federal reserved lands
and in trust for the wvarious Indian tribes within the
state's boundaries. Although the state of Montana also
recognizes that, under appropriate conditions, the
out-of-state transportation and use of its public waters are
not in conflict with the public welfare of its citizens or
the conservation of its waters, the criteria in this
subsection t3¥ (4) must be met before out-cf-state use may
OCCur »

{b) The department may not 1issue a permit for the
appropriation of water for withdrawal and transportation for
use ocutside the state unless the applicant proves by clear
and convincing evidence that:

(i)} depending on the volume of water diverted or
consumed, the applicable criteria and procedures of
subgsection (1) or 2} {(3) are met;

(ii) the proposed out-of-state use of water is not
contrary to water conservation in Montana; and

{iii) the proposed out-of-state use of water is not
otherwise detrimental to the public welfare of the citizens
of Montana.

(¢y In determining whether the applicant has proved by
clear and convincing evidence that the requirements of

subsections {(4)(b)(il}) and t3¥thyItiisy

t3rtbytiiy
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(4)¢{b)(iii) are met, the department shall consider the
following factors:

[1) whether there are present or projected water
shortages within the state of Montana:

{ii) whether the water that is the subject of the
application could feasibly be transported to alleviate water
shortages within the state of Montana;

{iit) the supply and sources of water availabie to the
applicant in the state where the applicant intends to use
the water; and .

{iv) the demands placed on the applicant's supply in the
state where the applicant intends to use the water.

{d}) When applying for a permit or allease to withdraw
and transport water for use cutside the state, the applicant
shall submit to and comply with the laws of the state of
Montana governing the appropriation, lease, and use of
water.

t43(5]) To meet the substantiai--credibis preponderance
of evidence standard in this section, the applicant shall
submit independent hydrologic or other evidence, including
water supply data, field reports, and other information
develcped by the department, the U.S. geological survey, or
the U.S. soil conservation service and other specific field
studies, demonstrating that the criteria are met.

t53(6] An appropriation, diversion, impoundment, use,

-
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restraint, or attempted appropriation, diversion,
impoundment, use, or restraint contrary to the provisions of
this section is invalid. An officer, agent, agency, or
employee of the state may not knowingly permit, aid, or
assist in any manner an unauthorized appropriation,
diversion, impoundment, use, or other restraint. A person or
corporation may not, directly or indirectly, personally or
through an agent, officer, or employee, attempt te
appropriate, divert, impound, use, or otherwise restrain or

control waters within the boundaries of this state except in

accordance with this section.®

Section 2. section 85-2-319, MCA, is amended to read:

"85-2-319. Permit action in highly appropriated basins
or subbasins. (1) The legislature may by law preclude permit
applications, or the department may by rule reject permit
applications or modify or condition permits issued in a
highly appropriated basin or subbasin.

{2) A rule may be adopted under this secticn only upon
a petiticn signed by at least 25% or 10, whichever is less,
of the users of water in the source of supply within a basin

or subbasin or upon petition of the department of health and

environmental sciences alleging facts under subsection

(2)(d). The petition must be in a form as prescribed by the
department and must allege facts showing that throughout or

at certain times of the year or for certain beneficial uses:
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{a) there are no unappropriated watefa in the source of
supply;

{b) the rights of prior appropriators will be adversely
affected; or

(¢) further uses will interfere unreasonably with other
planned uses or developments for which a permit has been
issued or for which water has been reserved; or

{d) in the case of a petition filed by the department

of health and environmental sciences:

(i) the water quality of an appropriator will be

adversely affected by the issuance of permits;

{ii) further use will not be substantially in accordance

with the claasification of water set for the source of

supply pursuant to 75-5-301(l); or

{iii) the ability of a discharge permithclder to satisfy

effluent limitations of a permit issued in accordance with

Title 75, chapter 5, part 4, will be adversely affected by

the issuance of permits.

(3) Within 60 days after submigssion of a petition, the
department shali:

{a) deny the petition in writing, stating its reasons
for denial;

{b) inform the petitioners that the department must
study the alliegations Further before denying or proceeding

further with the petition; or
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{c) initiate rulemaking proceedings in accordance with
2-4-302 through 2-4-305.

(4 Title 2, chapter 4, parts 1 through 4, govern
rulemaking proceedings conducted under this section, except
that in addition to the notice requirements of those parts,
the department notice of the rulemaking hearing must be
published at least once in each week for 3 successive weeks,
not less than 30 days before the date of the hearing, in a
newspaper of general circulation in the county or counties
in which the source is located. The department shall serve
by mail a copy of the notice, not less than 30 days before
the hearing, upon each person or public agency known from
the examination of the records of the department to be a
claimant, appropriator, or permitholder of water in the
source.”

Section 3. section 85-2-402, MCA, is amended to read:

*85-2-402. (Temporary) Changes in appropriation rights.
(1) An appropriator may not make a change in an
appropriation right except as permitted under thias section
and with the approval of the department or, if applicable,
of the legislature.

(2) Except as provided in subsections t33 (4) through
£53 {6}, the department shall approve a change in
appropriation right if the appropriator proves by

substantiat-—credibie a preponderance of evidence that the
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following criteria are wmet:

{a) The proposed use will not adversely affect the
water rights of other persons or other planned uses or
developments for which a permit has been issued or for which
water has been reserved.

(b} Except for a lease authorization pursuant to
85-2-436 that does not require appropriation works, the
proposed means of diversion, construction, and operation of
the appropriation works are adequate.

{c} The proposed use of water is a beneficial use.

{d) The applicant has a possessory interest, or the
written consent of the person with the possessory interest,
in the property where the water is to be put to beneficial
use.

(e} If the change in appropriation right involves
salvaged water, the proposed water-saving methods will
salvage at least the amount of water asserted by the
applicant.

(f) The water quality of an appropriator will not be

adversely affected.

{g) The proposed use will be substantially in

accordance with the classification of water set for the

source of supply pursuant to 75-5-301(1).

(h] The ability of a discharge permitholder to satisfy

effluent limitations of a permit issued in accordance with

-10-
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Title 75, chapter 5, part 4, will not be adversely affected.

(3] The applicant is required to prove that the

criteria in gsubsectiong {2)(f) through {2}({h} have been met

only if a valid abjection is filed. A valid obijection is one

suppeorted by substantive evidence establishing to the

satisfaction of the department that the criteria 1in

subsection (2)(£f)}, (2)(9}, or {2)¢h}), as applicable, may not

be met.

¢3¥{4} The department may not approve a change in
purpose of use or place of use of an appropriation of 4,000
or more acre-feet of water a year and 5.5 or more cubic feet
per second of water wunless the appropriator proves by

substantial-credible a preponderance of evidence that:

(a) the criteria in subsection (2) are met;

{b) the proposed change is a reasonable use. A finding
of reasonable use must be based on a consideration of:

{i) the existing demands on the state water supply. as
well as projected demands for water for future beneficial
purposes, including municipal water supplies, irrigation
systeas, and‘ minimum streamflows for the protection of
existing water rights and aquatic life;

{ii} the benefits to the applicant and the state;

{iii) the effects on the quantity and quality of water
for existing uses in the source of supply;

{iv) the availability and feasibility of using

-11-
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low-quality water for the purpoge for which application has
been made;

{v} the effects on private property rights by any
creation of or contribution to saline seep:; and

{(vi) the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuvant to Title 75, chapter 1, or Title 75,
chapter 20.

t43(5) The department may not approve a change in
purpose of use or place of use for a diversion that results
in 4,000 or more acre—-feet of water a year and 5.5 or more
cubic feet per second of water being consumed unless:

‘{(a) the applicant proves by c¢lear and convincing
evidence and the department finds that the c¢riteria in
subsections (2} and ¢3} (4) are met; and

(b} the department then petitions the legislature and
the legislature affirms the decision of the department after
one or more public hearings.

+53(6) (a) The state of Montana has long recognized the
importance of conserving its public waters and the necessity
to maintain adequate water supplies for the state's water
requirements, including requirements for reserved water
rights held by the United States for federal reserved lands
and in truat for the various 1Indian tribes within the

state's boundarieas. Although the state of Montana also

-12-
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recoghizes that, under appropriate conditions, the
out-of-gtate transportation and use of its public waters are
not in conflict with the public welfare ©f its citizens or
the conservation of its waters, the following criteria must
be met before out-of-state use may occur:

{b) The department and, if applicable, the legislature
may not approve a change in appropriation right for the
withdrawal and transportation of gpp:opriated water for use
outside the state unless the appropriator proves by clear
and convincing evidence and, if applicable, the legislature
approves after one or more public hearings that:

(i) depending on the volume of water diverted or
consumed, the applicable criteria and procedures of
subsection (2) or {3} (4) are met;

(ii) the proposed out-of-state use of water is not
contrary toc water conservation in Montana; and

(1ii) the proposed out-of-state use of water is not
otherwise detrimental to the public welfare of the citizens
of Montana.

(¢) In determining whether the appropriator has proved
by clear and convinecing evidence that the reguirements of
(6)(b)(ii) and t53tbitiety
(6)({b}(iii) will be met, the department and, if applicable,

subsections £53tbytiiy

the legislature shall consider the following factors:

{i) whether there are present or projected water

_13-
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shortages within the state of Mcontana;

(ii)} whether the water that is the subject of the
proposed change in appropriation might feasibly be
transported to alleviate water shortages within the state of
Montana;

(iii) the supply and sources of water available to the
applicant in the state where the applicant intends to use
the water; and

(iv) the demands placed on the applicant's supply in the
state where the applicant intends to use the water.

(d) When applying for a change in appropriation right
to withdraw and transport water for use outside the state,
the applicant shall submit to and comply with the laws of
the state of Montana governing the appropriation and use of
water.

t63{7) For any application for a change in
appropriation right involving 4,000 or more acre-feet of
water a year and 5.5 or more cubic feet per second of water,
the department shall give notice cof the propcsed change in
accordance with 85-2-307 and shall hold one or more hearings
in accordance with 85-2-309 prior to its approval or denial
of the proposed change. The department shall provide notice
and may hold one or more hearings upon any other proposed
change if it determines that a change might adversely affect

the righta of other persons.

-14-
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t7+{8) The department or the legislature, if
applicable, may approve a change subject to terms,
conditions, restrictions, and limitations as it considers
necessary to satisfy the criteria of this section, including
limitations on the time for completion of the change. The
department may extend time limits specified in the change
approval under the applicable c¢riteria and procedures of
85-2-312(3).

¢83{9] Upon actual application of water to the proposed
beneficial use within the time allowed, the appropriator
shall notify the department that the appropriation has been
properly completed. The notification  must contain a
certified statement by a person with experience in the
design, construction, or operation of appropriation works
that the appropriation has been properly completed in
substantial accordance with the terms and conditions of the
change approval.

+9¥(1¢} If a change is not completed as approved by the
department or legisiature or if the terms, conditions,
restrictions, and limitaticons of the change approval are not
complied with, the department may, after notice and
opportunity for hearing, regquire the appropriator to show
cause why the change approval should not be modified or
revoked. If the appropriator fails to show sufficient cause,

the department may modify or revcke the change approval.
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t383(11) The criginal of a change approval issued by the
department must be sent to the applicant, and a duplicate
must be kept in the office of the department in Helena.

+334(12) A person holding an issued permit or change
approval that has not been perfected may change Lhe place of
diversion, place of use, purpose of use, or place of starage
by filing an application for change pursuant to this
section,

t224(13) A change in approprlation right contrary to the
provisions of this section is invalid. An officer, agent,
agency, or employee of the state may not knowingly permit,
aid, or assist in any manner an unauthorized change in
appropriation right. A person or corperation may not,
directly or indirectly, personally or through an agent,
officer, or employee, attempt to change an appropriation
right except in accordance with this section. {Terminates
June 30, 1999--sec. 4, Ch. 740, L. 1991.)

85-2-402. (Effective July 1, 1999) Changes in
appropriation righta. (1) An appropriator may not make a
change in an appropriation right except as permitted under
this section and with the approval of the department or, if
applicable, of the legislature.

(2) Except as provided in subsections ¢3% (4) through
5% (6}, the department shall approve a change in

appropriation right if the appropriator proves by

-16-
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substantiai--eredibie a preponderance of evidence that the

following criteria are met:

{a) The proposed use will not adversely affect the
water rights of other persons or other planned uses or
developments for which a permit has been issued or for which
water has been reserved.

(b) The proposed means of diversion, construction, and
operation of the appropriation works are adeqguate.

(¢) The proposed use of water is a beneficial use.

(d) The applicant has a possessory interest, or the
written consent of the person with the possessory interest,
in the property where the water is to be put to beneficial
use.

(e} If the change in appropriation right involves
salvaged water, the proposed water-saving methods will
salvage at least the amount of water asserted by the
applicant.

{f) The water gquality of an appropriator wiil not be

adversely affected.

{g) The proposed use will be substantially in

accordance with the classification of water set for the

source of supply pursuant to 75-5-301(1),.

{h) The ability of a discharge permitholder to satisfy

effluent limitations of a permit issued in accordance with

Title 75, chapter 5, part 4, will not be adversely affected.
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{3} The applicant is required to prove that the

criteria in subsections (2)(f) through (2){h) have been met

only if a valid objection _is filed. A valid objection is one

supported by substantive evidence establishing to the

satisfaction of the department that the criteria in

subsection {2}(f)., {2)(g)., or (2}(h), as applicable, may nct

be met.

t37(4) The department may not approve a change in
purpose of use or place of use of an appropriation of 4,000
or more acre-feet of water a year and 5.5 or more cubic feet
per second of water unless the appropriator proves by

substantial-ecredibte a preponderance of evidence that:

(a) the criteria in subsection (2) are met;

(b) the proposed changé ig a reasonable use. A finding
of reasonable use must be based on a consideration of:

(i) the existing demands on the state water supply, as
well as projected demands for water for future beneficial
purpeses, including municipal water supplies, irrigation
systems, and minimum streamflows for the protection of
existing water rights and aguatic life;

(ii) the benefits to the applicant and the state;

{iii) the effects on the quantity and quality of water
for existing uses in the source of supply;

(iv) the availability and feasibility of using

low-Quality water for the purpose for which application has

-18_.
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been made;

(v) the effects on private property rights by any
creation of or contribution to saline seep; and

(vi) the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or Title 75,
chapter 20.

+4¥{5) The department may not approve a change in
purpose oOf use or place of use for a diversion that results
in 4,000 or more acre-feet of water a year and 5.5 or more
cubic feet per second of water being consumed unless:

{a) the applicant proves by clear and convincing
evidence and the department finds that the criteria in
subsections (2} and +3} (4) are met; and

{b) the department then petitions the legislature and
the legislature affirms the decision of the department after

one or more public hearings.

+53(6) (a) The state of Montana has long recognized the

importance of conserving its public waters and the necessity
to maintain adequate water supplies for the state's water
requirements, including requirements for reserved water
rights held by the United States for federal reserved lands
and in trust for the various Indian tribes within the
state's boundaries. Although the state of Montana aiso

recognizes that, under appropriate conditions, the
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out-of-state transportation and use of its public waters are
not in conflict with the public welfare of ita citizens or
the conservation of its waters, the following criteria must
be met before cut-of-state use may occur:

{b) The department and, if applicable, the legislature
may not approve a change in appropriation right for the
withdrawal and transportation of appropriated water for use
outside the state unless the appropriator proves by clear
and convincing evidence and, if applicable, the legislature
approves after one or more public hearings that:

{1) depending on the volume of water diverted or
consumed, the applicable criteria and procedures of
subsection (2) or 3% (4) are met;

(ii) the proposed out-of-state use of water 1is not
contrary to water conservation in Montana; and

(iii) the proposed out-of-state use of water is not
otherwise detrimental to the public welfare of the citizens
of Montana.

{c) In determining whether the appropriator has proved
by clear and convincing evidence that the reguirements of
t5ytbteey  (6)(b)(ii)  and  t5ytbytiiiy
(6){b){iii) will be met, the department and, if applicable,

subsections

the legislature shall consider the following factors:
{i) whether there are present or projected water

shortages within the state of Montana;

-20—-
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(ii) whether the water that is the subject of the
proposed change in appropriation might feasibly be
transported to alleviate water shortages within the state of
Montana;

{iii) the supply and sources of water available to the
applicant in the state where the applicant intends to use
the water; and

(iv) the demands placed on the applicant's supply in the
state where the applicant intends to use the water.

{d} When applying for a change in appropriation right
to withdraw and transport water for use outside the state,
the applicant shall submit to and comply with the laws of
the state of Montana governing the appropriation and use of
water.

+6%(7) For any application for a change in
appropriation right involving 4,000 or more acre-feet of
water a year and 5.5 or more cubic feet per second of water,
the department shail give notice of the proposed change in
accordance with B85-2-3¢7 and shall hold one or more hearings
in accordance with 85-2-309 prior to its approval or denial
of the proposed change. The department shall provide notice
and may hold one or more hearings upon any other proposed
change if it determines that such a change might adversely
affect the rights of other persons.

t73{B) The department or the legislature, iE
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applicable, may approve a change subject to such terms,
conditions, restrictions, and limitations as it considers
necessary to satisfy the criteria of this section, including
limitations on the time for completion of the change. The
department may extend time limits specified in the change
approval under the applicable criteria and procedures of
85-2-312(3).

t8¥({9) Upon actual application of water to the proposed
beneficial use within the time allowed, the appropriator
shall notify the department that the appropriation has been
properly completed. The notification must contain a
certified statement by a person with experience in the
design, construction, or operation of appropriation works
that the appropriation has been properly completed in
substantial accordance with the terms and conditions of the
change approval.

+93{10) If a change is not completed as approved by the
department or legislature or if the terms, conditions,
restrictions, and limitations of the change approval are not
complied with, the department may, after notice and
oppertunity for hearing, require the appropriator to show
Cause why the change approval should not be modified or
revoked. If the appropriator fails to show sufficient cause,

the department may modify or revoke the change approval.

t283(11) The original of a change approval issued by the

_22_
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department must be sent to the applicant, and a duplicate
must be kept in the office of the department in Helena.

t¥1¥({12) A person holding an issued permit or change
approval that has not been perfected may change the place of
diversion, place of use, purpose of use, or place of storage
by filing an application for change pursuant to this
section.

t¥23(13) A change in appropriation right contrary to the
provisions of this section is invalid. Ne An officer, agent,
agency, or employee of the state may not knowingly permit,
aid, or assist in any manner such an unauthorized change in
appropriation right, Ne A person or corporation may not,
directly or indirectly, personally or through an agent,
officer, or employee, attempt to change an appropriation
right except in accordancerwith this section."

Section 4. section 85-2-506, MCA, is amended to read:

"B5-2-506. <Controlled ground water areas —- designation
or modification. (1) The board may designate or modify
controlled ground water areas as provided in this part.

{2) Designation or modification of an area of
controlled ground water use may be proposed to the board by

the department on its own motion, by petition of a state or

local public health agency for identified public health

risks, or by petition signed by at least 20 or cne-fourth of

the users (whichever is the lesser number) of ground water
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in a ground water area wherein in which there are alleged to
be facts showing:

(a) that ground water withdrawals are in excess of
recharge to the aquifer or aquifers within such the ground
water area;

{b) that excessive ground water withdrawals are very
likely to occur in the near future because of consistent and
significant increases in withdrawals from within the ground
water area;

{(c} that significant disputes regarding priority of
rights, amounts of ground water in use by appropriators, or
priority of type of use are in progress within the ground
water area;

(d} that ground water levels or pressures in the area
in gquestion are declining or have declined excessively; or

(e) that excessive ground water withdrawals would cause
contaminant migration and-~-a--degradation--of-ground-water
qualtity-within-the-ground-water-area; or

{f) that ground water withdrawals adversely affecting

ground water quality within the ground water area are

occurring or are likely to occur.

{3) When sueh a proposal is thus made, the beocard shall
fix a time and place for a hearing, which time shaii may not
be 1less than 90 days from the making of the proposal. The

place for the hearing sheii must be within or as close as
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practical to the contreolled ground water area.

(4) The department shall publish a notice of the
hearing, setting forth therein:

(a) the names of the petitioners:

(b) the description hy 1legal subdivisions (section,
township, range) of all lands included in or proposed to be
included in the ground water area or subarea;

{c) the purpose af the hearing; and

{d) the time and place of the hearing where any
interested person may appear, either in person or by
attorney, file written objections to the granting of the
proposal, and be fully heard.

{5) Such The notice of hearing shaii must be published
at least once in each week for 3 successive weeks not less
than 30 days before the date of the hearing in a newspaper
of general circulation in the county or counties in which
the ground water area or subarea is located. The department
shall also cause a copy of the notice, together with a copy
of the petiticn, to be served by mail, not less than 30 days
before the hearing, upon each well driller licensed in
Montana whose address is within any county in which any part
of the area in question is located; upon each person or
public agency known from an examination of the records in
the department's office to be a claimant or appropriator of

ground water in the area in question {claimant or
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appropriator meaning one who diverts, impounds, or withdraws
ground water and not merely one who uses or obtains ground
water from another who diverts, impounds, or withdraws
ground water); wupen the bureau; and upon the mayor or
chairman of the governing body of each incorporated
municipality located in whole or in part within the propesed
ground water area. The department may also serve notice upon
any other person or state or federal agency that the
department feels may be interested in or affected by the
proposed designation or modification of a controlled ground
water area. The petition need not be served on any
petitioner. A copy of the notice, together with a copy of
the proposal. sha%: must be mailed to each person at his the
person's last-known address, and such service shail--be is
complete upon depositing it in the post office, postage
prepaid, addressed to each person con whom it is to be
served. Publication and mailing of sueh the nctice as

prescribed heretn in this section, when completed, shaii--be

deemed is considered to be sufficient notice of sueh the
hearing to all interested persons."

NEW SECTION. Section 5. Rulemaking authority. The
department may adopt rules to implement the provisions of

85-2-311, B85-2-319, and 85-2-402.

NEW _SECTION. Section 6. codification instruction.

[Section 5] is intended to be codified as an integral part

-26—-
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of Title 85, chapter 2, and the provisions of Title 85,
chapter 2, apply to [section 5)}.

NEW _SECTION. Section 7. Severability. If a part of
{this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act]) is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications.

NEW SECTION. Section 8. Retroactive applicability.
[Sections 1 and 3] apply retroactively, within the meaning
of 1-2-109, to all applications for a permit or change in
appropriation right that the department has not noticed out
for objection as of [the effective date of this act].

NEW SECTION. Section 9. Effective date. [This act] is
effective on passage and approval.

-End-



STATE OF MONTANA - FISCAL ROTE
Form BD-15
In compliance with a written request, there i hereby submitted a Figcal Note for SB0280, ag introduced.

DPESCRIPTION OF PROPOSED LEGISLATION: The bill proposes to implement a portion of the 1992 State Water Plan by amending four
separate wvater law sections, 85-2-311, -319, -402, and -506, MCA. Water quality criterion would be added for the Department
of Natural Resocurces and Conservation (DNRC) issuance of beneficial water use permits and change authorizations, for
petitiona to the DNRC for basin rule closures, and for petitions to the Board of Ratural Resources and Conservation for
controlled groundwater areas. It also would provide authority for the Department of Health and Environmental Sciences

(DHES) to be a petitioner for a basin rule closure and for DHES or a local public health agency to be a petitioner for a
controlled groundwater area.

ASSUMPTIONS :
Department of Natural Resources and Conservation (DNRC) :

1. For DNRC tc implement the requirements of the proposed amendments,

1.00 FTE grade 14 would be required.
2.

Major responsibilities to process permit and change applications concerning the water quality criteria would include:

- Providing technical expertise in evaluating ocbjections to approximately 70 permit applications and 45 change
applications each calendar year to determine their wvalidity.

Coordinating correspondence with applicants to inform them of any valid water quality objection and their burden to

prove the water quality criteria set forth in Sections 85-2-311 and 85-2-402, MCA.

Reviewing any factual water quality evidence submitted by applicants and recommend the conditioning,

denial of the application.

Presenting the DNRC decision concerning the conditioning or denial of an application at approximately 8 contested-
case hearings per calendar year.
Major responsibilities in processing water ¢uality type petitions to the DNRC for basin rule closures:

- Providing technical review of approximately 2 petitions per calendar year filed by the DHES alleging water gquality
problems in a specified drainage basin area.

Coordinating with DHES any additional factual data necessary to validate their petition.
Agsisting DNRC in drafting applicable administrative rules for closure of the petitioned basin.
- Presenting as requested, an explanation of any proposed water guality rules at public hearings.

_ Agmispting DNRC Water Rescurces Regional Office staff in administering and enforcing the closure rules at local
level.

granting, or

(continued on next page)
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DAVID LEWIS, BUDGET DIRECTOR
Office of Budget and Program Plann1ng

LORENTS GROSFIELD, PRIMARY SPONSOF  DATE
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Fiscal Note Request, SB0280, as introduged
Form BD-15 page 2
(continued)

4.

Major responasibilities to process water quality type petitions for controlled groundwater areas:

- Providing technical review of 1 petition in FY94 and 2 petitions in FY95 filed by the DHES or any local public
health agency alleging that groundwater withdrawals adversely affecting groundwater quality are occurring or are
likely to occur.

- Cooxrdinating with DHES or local public health agency any additional factual data necessary to validate the
petition.

- Agsigting DNRC in presenting the petition to the Board of Natural Resources and Conservation and coordinating the
individual and hearing notices.

- Presenting any explanation or factual data on behalf of DNRC as necessary at the public hearing on the petition
and assist the Board and DNRC in drafting and finalizing a final Board order.

- Apsisting Water Rescurces regional staff in adminigtering and enforcing the Board order at the local level.

Misgcellaneous duties would include:

- Preparing or cbtaining maps containing all classified surface water quality Bource standards in Montana and the
location of all DHES issued discharge permits.

- Assisting the DNRC in drafting administrative rules to implement the proposed new criteria.

- Training DNRC Regional Office staff and others as requested concerning water quality standards, discharge
permits, and water quality criteria.

- Preparing water quality standards informational pamphlet for potential applicants, objectors and petitioners.

Three petitions are anticipated to be received per calendar year from DHES with a $100 fee each, Also it is expected

that DNRC would collect $400 per petition for notification costs as provided under current law.

Department of Health and Environmental Sciences (DHRS):

7.

9.
10,

11.
12.

13.

14.

The criteria in section 1 subsection (h) of the bill means: the proposed use will not substantially affect the uses
designated for the classification of water set forth for the source of supply pursuant to 75-5-301(1), MCA.

The number of new applications and applications for a change in rights will continue at the rate for 1992 which was 272
new applications and 176 applications for a change.

It is necessary for DHES to review each of these applications to determine if an objection should be filed.

Screening and the filing of the resulting objecticns takes an average of 0.50 days for each application, for a total of
224 days (448 x .50).

DHES files 2 petitions for basin closure each year and that each petition requires 2 months for a total of 4 months.
Carrying through on each objection would take 112 days or one day each, including hearings. That 10 of the objections
will result in contested case hearings each of which will take 3 days or 30 days total.

DHES will make 3 applications for formation of a controlled ground water area (1 in FY94 and 2 in FY95) and for each
application will: repearch data on public health threats; prepare a water budget; review groundwater monitoring data;
prepare maps; and use computer models to compare groundwater flow under normal conditions with flow alterations due to
excessive groundwater withdrawala, to determine the impact on contaminant migration and possible degradation of
groundwater quality. Total time per application is estimated at 2 months for a total 6 months or a total of €26 days
equaling 2.4 FTE at grade 14 personnel costs.

DHES pays the objection fee of $50 for each of the 112 objections (50 x 112 = $5,600) and the %100 fee for each of the
5 petitiona (5 x 100 = $500) for a total cost in fees of $6,100.

(continued on next page)
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(continued)

FI IMPACT :

Department of Natural Regources and Conservation:

FY ‘94 FY ‘95
Expenditures: Current Law Eropoged Law Difference rren A Bropoged Law Difference
FTE 0 1.00 1.00 0 1.00 1.00
Personal Services 0 30,467 30,467 0 30,467 30,467
Operating Expenses o 5,000 -5.000 ) -4,300 4,300
Total 0 35,467 35,467 0 34,767 34,767
F ing:
General Fund 0 35,467 35,467 0 34,767 34,767
Department of Health and Envirommental Sciences:
FY ’'94 FY 95

nditures: rren w Pr d w Difference Current Law Pr w Difference
FTE 0 2.40 2.40 o] 2.40 2.40
Pergonal Services 0 87,1369 87,369 4] 87, 369 87,369
Operating Expenses 0 26,100 26,100 0 26,100 26,100
Bquipment '] 5.000 5,000 '] 2,000 2,000
Total 0 118,469 118,469 0 115,469 115,469
Funding:;
General Fund 0 118,469 118,469 .0 115,469 115,469
Net Impact:
General Fund Costs 153,936 150,236

R R EXPENDI ; Local water guality agencies will be required to pay cobjection and

petition fees. It may be necessary to hire consultants to provide factual data for petitions filed.

SB 250



STATE OF MONTANA - FISCAL NOTE
Form BD-1S

In compliance with a written request, there is hereby submitted a Revised Fiscal Note for SB0280, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION: The bill proposes to implement a portion of the 1992 State Water Plan by amending four
separate water law sections, 85-2-311, -319, -402, and -506, MCA. Water quality criterion would be added for the Department
of Natural Resources and Conservation (DNRC) issuance of beneficial water use permits and change authorizations, for
petitions to the DNRC for basin rule clogures, and for petitions to the Board of Natural Resources and Congservation for
controlled groundwater areas. It also would provide authority for the Department of Health and Environmental Sciences

{DHES) to be a petitioner for a basin rule closure and for DHES or a local public health agency to be a petitioner for a
controlled groundwater area.

ASSUMPTIONS :
Department of Natural Resources and Conservation (DNRC) :

1. For DNRC to implement the requirements of the proposed amendments, 1.00 FTE grade 14 would be required.

2. Major responsibilities to process permit and change applications concerning the water quality criteria would include:
- Providing technical expertise in evaluating objections to approximately 70 permit applications and 45 change
applications each calendar year to determine their validity.
- Coordinating correspondence with applicants to inform them of any valid water quality objection and their burden to
prove the water quality criteria set forth in Sections 85-2-311 and 85-2-402, MCA.
- Reviewing any factual water quality evidence submitted by applicants and recommend the conditioning, granting, or
denial of the application.
- Presenting the DNRC decision concerning the conditioning or denial of an application at approximately 8 contested-
case hearings per calendar year.
3.

Major responsibilities in processing water quality type petitions to the DNRC for basin rule closures:

- Providing technical review of approximately 2 petitions per calendar year filed by the DHES alleging water quality
problems in a specified drainage basin area.

Coordinating with DHES any additional factual data necessary to validate their petition.
Assisting DNRC in drafting applicable administrative rules for closure of the petitioned basin.
Presenting as requested, an explanation of any proposed water quality rules at public hearings.

_ Aspisting DNRC Water Resources Regional Office staff in administering and enforcing the closure rules at local
level.

(continued on next page)
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Fiscal Note Request, SB0280, as 'introduced
Form BD-15 page 2
(continued)

4.

Major responsibilities to process water gquality type petitions for controlled groundwater areas:

- Providing technical review of 1 petition in FY94 and 2 petitions in FY95 filed by the DHES or any local public
health agency alleging that groundwater withdrawals adversely affecting groundwater gquality are occurring or are
likely to occur.

- Coordinating with DHES or local public health agency any additicnal factual data necessary to validate the
petition.

- Assisting DNRC in presenting the petition to the Board of Natural Resources and Conservation and coordinating the
individual and hearing notices.

- Presenting any explanation or factual data on behalf of DNRC as necessary at the public hearing on the petition
and assist the Board and DNRC in drafting and finalizing a final Board order.

- ABsisting Water Resources regional staff in administering and enforcing the Beard order at the local level.

Migcellaneous duties would include:

- Preparing or obtaining maps containing all classified surface water quality source standards in Mcntana and the
location of all DHES issued discharge permits.

- Assisting the DNRC in drafting adminigtrative rules to implement the proposed new criteria.

- Training DNRC Regicnal Office staff and others as requested concerning water quality standards, discharge
permits, and water quality criteria.

- Preparing water guality standards informational pamphlet for potential applicants, objectors and petitioners.

Three petitions are anticipated to be received per calendar year from DHES with a $100 fee each. Also it is expected

that DNRC would collect $400 per petition for notification costs as provided under current law.

Department of Health and Environmental Sciences (DHES) :

7.

10.
11.

Subsection (h) which says " the proposed use will substantially in accordance with the classification of water set
forth for the source of supply pursuant tc 75-5-301(1) ;" means that the proposed use will not substantially affect the
uses designated for the classification of water set forth for the source of supply pursuant to 75-5-301(1), MCA.

DHES would object only to major or controversgial projects.

The costs of such objecticns would be covered by the required EIS which would be paid by the applicant.

DHES files a petition for one basin closure in the biennium and that this cost would be absorbed by current programs.
DHES makes one application for formation of a controlled ground water area in the biennium and that for each, it
researchers data on public health threats, prepares a water budget, reviews groundwater monitoring data, prepares maps,
and uses computer models to compare groundwater flow under normal conditions to flow alterations due to excessive
groundwater withdrawals to determine the impact on contaminant migration and possible degradation of groundwater
quality. The cost of these activities would be covered by current programs.

FISCAIL IMPACT:

Department of Health and Environmental Sciences:

None .

(continued on next page)
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{continued)

Department of Natural Resources and Conservatiom:

FY 94 FY '35

Expenditureg: Current Law Proposed Law Difference Current Law Proposed Law Difference
FTE 0 1.00 1,00 0 1.00 1.00
Personal Services 0 30,487 30,467 0 30,467 30,467
Operating Expenses [1] 5.000 5,000 Q 4,300 4,300
Total 0 35,467 35,467 0 34,767 34,767
Funding:

Water Development Account o 35,467 35,467 0 34,767 34,767

SA 280-*2
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APPROVED BY COMM. ON
NATURAL RESOURCES

BILL NO. w

INTRODUCBD BY 4; .:

BY REQUEST OF THE DEPARTMENT OF

R
NATURAL RESOURCES AND CONSERVATION (/¢

A BILL FOR AN ACT ENTITLED: "“AN ACT IMPLEMENTING THE 1932
STATE WATER PLAN; INCLUDING WATER QUALITY AS A CRITERION FOR
WATER PERMIT, CHANGE AUTHORIZATION, CONTROLLED GROUND WATER
ARER, AND BASIN CLOSURE DETERMINATIONS; AMENDING SECTIONS
85-2-311, 85-2-319, 85-2-402, AND 85-2-506, MCA; AND
PROVIDING A RETROACTIVE APPLICABILITY DATE AND AN IMMEDIATE

EFFECTIVE DATE."

STATEMENT OF INTENT

A statement of intent is required for this bill because
the bill gives the department of natural resources and
canservation authority to adopt administrative rules. The
bill adds statutory criteria for the department to consider
in the processing of an application for a permit, change
authorization, controlled ground water area, or basin
closure. In adopting rules implementing this bill and in
interpreting the new statutory language, it is the intent of
the legislature that the department and board of natural
resources and conservation should assess the magnitude,

character, duration, and geographical extent of the
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projected effects and utilize this assessment in a practical

manner.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 85-2-311, MCA, is amended to read:

"85-2-311. Criteria for issuance of permit. (1) Except
as provided in subsections +2¢ (3) and {3) (4), the
department shall issue a permit if the applicant proves by

subsatantiali--ecredible a preponderance of evidence that the

following criteria are met:

(a} there are unappropriated waters in the source of
supply at the proposed point of diversion:

(i) at times when the water can be put to the use
proposed by the applicant;

{ii) in the amount the applicant seeks Lo appropriate;
and

(iii) during the period in which the applicant seeks to
appropriate, the amount reguested is reasonably available;

(b) the water rights of a prior appropriator will not
be adversely affected;

(¢) the proposed means of diversion, construction, and
operation of the appropriation works are adeguate;

(d) the proposed use of water is a beneficial use;

(e) the proposed use will not interfere unreasonably

with other planned uses or developments for which a permit

. cBago
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has been issued or for which water has been reserved; and

{(f) the applicant has a possessory interest, or the
written consent of the person with the possessory interest,
in the property where the water is to be put to beneficial
use;

{g) the water quality of an appropriator will not be

adversely affected;

{h) the proposed use will be substantially in

accordance with the classification of water set for the

source of supply pursuant to 75-5-301{1); and

(i) the ability of a discharge permitholder to satisfy

effluent limitations of a permit issued in accordance with

Title 75, chapter 5, part 4, will not be adversely affected.

(2) The applicant is required to prove that the

criteria in subgections (l)(g) through {1)(i) have been met

only if a valid objection is filed. A valid objection is one

supported by substantive evidence establishing to the

satisfaction of the department that the criteria in

subsection (1)(g), {(l)(h), or (l)(i), as applicable, may not

be met.

t2}{3) The department may not issue a permit for an
appropriation of 4,000 or more acre-feet of water a year and
5.9 or more cubic feet per second of water unless the
applicant proves by clear and convincing evidence that:

(a) the criteria in subsection (1) are met;

-3-
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(b) the rights of a prior appropriator will not be
adversely affected:

(c) the proposed appropriation is a reasonable use.
Such-a A finding shaii must be based on a consideration of
the following:

(i} the existing demands on the state water supply, as
well as projected demands such as reservations of water for
future beneficial purposes, including municipal water
supplies, irrigation systems, and minimum streamflows for
the protection of existing water rights and aquatic life;

{ii) the benefits to Lhe applicant and the state;

{iii) the effects on the gquantity and quality of water
for existing beneficial uses in the scurce of supply;

{iv) the availability and feasibility of using
low-quality water for the purpose for which application has
been made;

(v) the effects on private property rights by any
creation of or contribution to saline seep; and

(vi) the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or Title 75,
chapter 20.

+33{4) (a) The state of Montana has long recognized the
importance of conserving its public waters and the necessity

to maintain adeguate water supplies for the state's water

—4-
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requirements, including requirements for Treserved water
rights held by the United States for federal reserved lands
and in trust for the wvarious Indian tribes within the
state's boundaries. Although the state of Montana also
recognizes that, under appropriate conditions, the
out-of -state transportation and use of its public waters are
npot in conflict with the public welfare of its citizens or
the conservation of its waters, the criteria 1in this
subsection +3% (4) must be met before out-of-state use may
occur.

{b) The department may not issue a permit for the
appropriation of water for withdrawal and transportation for
use gutside the state unless the applicant proves by clear
and convincing evidence that:

(i) depending on the volume of water diverted or
consumed, the applicable criteria and procedures of
subsection (1) or t2% (1) are met;

{ii) the proposed out-of-state use of water is not
contrary to water conservation in Montana; and

{iii) the proposed out-of-gtate use of water is not
otherwise detrimental to the public welfare of the citizens
of Montana.

{(¢) In determining whether the applicant has proved by
clear and convincing evidence that the requirements of
subsections

t3ytbitity 4)(b)(ii and t3ttbyerity
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(4)({b)(iii) are met, the department shall consider the
following factors:

(i) whether there are present or projected water
shortages within the state of Montana;

(ii) whether the water that is the subject of the
application could feasibly be transported to alleviate water
shortages within the state of Montana;

{iii) the supply and sources of water available to the
applicant in the state where the applicant intends to use
the water; and

{iv) the demands placed on the applicant's supply in the
state where the applicant intends to use the water.

{d) When applying for a permit or a lease to withdraw
and transport water for use outside the state, the applicant
shall submit to and comply with the laws of the state of
Montana governing the appropriation, lease, and use of
water.

t43(5) To meet the substantial--credibie preponderance
of evidence standard in this section, the applicant shall
submit independent hydrologic or other evidence, including
water supply data, field reports, and other information
developed by the department, the U.S. geological survey, or
the U.S. soil conservation service and other specific field
studies, demonstrating that the criteria are met.

¢t5%{6) An appropriation, diversion, impoundment, use,

-6-
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restraint, or attempted appropriation, diversion,
impoundment, use, Or restraint contrary to the provisions of
this section is invalid. An officer, agent, agency, or
employee of the state may not knowingly permit, aid, or
assist in any manner an unauthorized appropriation,
diversion, impoundment, use, or other restraint. A person or
corporation may not, directly or indirectly, personally or
through an agent, officer, or employee, attempt to
appropriate, divert, impound, use, or otherwise restrain or

control waters within the boundaries of this state except in

accordance with this section.™

Section 2. section B5-2-319, MCA, is amended to read:

"85-2-319. Permit action in highly appropriated basins
or subbasins. (1) The legislature may by law preclude permit
applications, or the department may by rule reject permit
applications or modify or condition permits issued in a
highly appropriated basin or subbasin.

{2) A rule may be adopted under this section only upon
a petition signed by at least 25% or 10, whichever is less,
of the users of water in the gource of supply within a basin

or subbasin or upon petition of the department of health and

environmental sciences alleging facts under subsection

(2){d). The petition must be in a form as prescribed by the
department and must allege facts showing that throughout or

at certain times of the year or for certain beneficial usesa:
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(a) there are no unappropriated waters in the source aof
supply;

(b) the rights of prior appropriators will be adversely
affected; eor

{c) further uses will interfere unreasonably with other
planned uses or developments for which a permit has been
issued or for which water has been reserved; or

(dy in the case of a petition filed by the department

of health and environmental sciences:

(i) the water guality of an appropriator will be

advergely affected by the issuance of permits;

{ii) further use will not be substantially in accordance

with the classification of water set for the source of

supply pursuant to 75-5-301{1); or

{iii) the ability of a discharge permitholder to satisfy

effluent limitations of a permit issued in _accordance with

Title 75, chapter 5, part 4, will be adversely affected by

the issuance of permits.

{3) Within 60 days after submission of a petition, the
department shall:

{a) deny the petition in writing, stating its reasons
for denial;

(b) inform the petitioners that the department must
study the allegations further before denying or proceeding

further with the petition; or
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{c) initiate rulemaking proceedings in accerdance with
2-4-302 through 2-4-305,

{4) Title 2, chapter 4, parts 1 through 4, govern
rulemaking proceedings conducted under this section, except
that in addition to the notice requirements of those parts,
the department notice of the rulemaking hearing must be
published at least once in each week for 3 successive weeks,
not less than 30 days before the date of the hearing, in a
newspaper of general circulation in the county or ccunties
in which the source is located. The department shall serve
by mail a copy of the notice, not less than 30 days before
the hearing, upon each person or public agency known from
the examination of the records of the department toc be a
claimant, appropriator, or permitholder of water in the

source."

Section 3. section 85-2-402, MCA, is amended to read:

*85-2-402, (Temporary) Changes in appropriation rights.
(1) An appropriator may not make a change in an
appropriation right except as permitted under this section
and with the approval of the department or, if applicable,
of the legislature.

(2) Except as provided in subsections {3) (4} through
t93 {6), the department shall approve a change in
appropriation right if the appropriator proves by

substantial--credibie a preponderance of evidence that the
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following criteria are met:

(a) The proposed use will not adversely affect the
water rights of other persons or other planned uses or
developments for which a permit has been issued or for which
water has been reserved.

(b) Except for a 1lease authorization pursuant to
85-2-436 that does not reguire appropriation works, the
proposed means of diversion, construction, and operation of
the appropriation works are adequate.

fc) The proposed use of water is a beneficial use.

(d) The applicant has a possessory interest, or the
written consent of the person with the possessory interest,
in the property where the water is to be put to beneficial
use.

{e) If the change in appropriation right invoclves
salvaged water, the proposed water-saving methods will
Salvage at least the amount of water asserted by the
applicant.

(f) The water quality of an appropriator will not be

adversely affected.

(g) The proposed use will be substantially in

accordance with the classification of water set for the

source of supply pursuant to 75-5-301(1).

{h} The ability of a discharge permitholder to satisfy

effluent limitations of a permit issued in accordance with

-10~
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Title 75, chapter 5, part 4, will not be adversely affected.

(3) The applicant is required to prove that the

criteria_in subsections {(2){f) through {2} (h) have been met

only if a valid objection is filed. A valid objection is one

supported by substantive evidence establishing to the

satisfaction of the department that the criteria in

subsection (2){f), {2){g), or (2)th), as applicable, may not

be met.

t34(4) The department may not approve a change in
purpocse of use or place of use of an appropriation of 4,000
or more acre-feet of water a year and 5.5 or more cubic feet
per second of water unless the appropriator proves by

substantial-erediblie a preponderance of evidence that:

{a) the criteria in subsection (2) are met; _

{b) the proposed change is a reasonable use. A finding
of reasonable use must be based on a consideration of:

(i} the existing demands on the state water supply, as
well as projected demands for water for future beneficial
purposges, including municipal water supplies, irrigation
systems, and minimum streamflows for the protection of
existing water rights and aquatic life;

{ii) the benefits to the applicant and the state;

{iii) the effects on the quantity and quality of water
for existing uses in the source of supply;

{iv) the availability and feasibility of using

-11-
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low-quality water for the purpose for which application has
been made;

(v) the effects on private property rights by any
creation of or contribution to saline seep; and

(vi) the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or Title 75,
chapter 20.

t43(5) The department may not approve a change in
purpose of use or place of use for a diversion that results
in 4,000 or more acre-feet of water a year and 5.5 or more
cubic feet per second of water being consumed unless:

(a) the applicant proves by clear and convincing
evidence and the department Ffinds that the criteria 1in
subsections (2) and ¢33 (4) are met; and

{b) the department then petitions the legislature and
the legislature affirms the decision of the department after
one or more public hearings.

t5¥(6) (a) The state of Montana has long recognized the
importance of conserving its public waters and the necessity
to maintain adequate water supplies for the state's water
requirements, including requirements for reserved water
rights held by the United States for federal reserved lands
and in trust for the various 1Indian tribes within the

state's boundaries. Althocugh the state of Montana also

-12-
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recognizes that, under appropriate conditions, the
out-of-state transportation and use of its public waters are
not in conflict with the public welfare of its citizens or
the conservation of its waters, the following criteria must
be met before out-of-state use may occur:

(b) The department and, if applicable, the legislature
may not approve a change in appropriation right for the
withdrawal and transportation of appropriated water for use
outside the state unless the appropriator proves by clear
and convincing evidence and, if applicable, the 1legislature
approves after one or more public hearings that:

(i) depending on the volume of water diverted or
consumed, the applicable criteria and procedures of
subsection (2) or ¢3} (4) are met;

{ii) the proposed out-of-state use of water is not
contrary Lo water conservation in Montana; and

[iii) the proposed out-of-state use of water is not
otherwise detrimental to the public welfare of the citizens
of Montana.

(c) In determining whether the appropriator has proved
by clear and convincing evidence that the requirements of
subsections t9yEbytiey 6)(b)(ii and t9¥tbititty
(6)(b}(iii) will be met, the department and, if applicable,
the legislature shall consider the following Eactors:

(i) whether there are present or projected water

-13_.
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shortages within the state of Montana;

{ii) whether the water that 1is the subject of the
proposed change in appropriation might feasibly be
transported to alleviate water shortages within the state of
Montana;

{iii) the supply and sources of water available tc the
applicant in the state where the applicant intends to use
the water; and

{iv) the demands placed on the applicant's supply in the
state where the applicant intends to use the water.

(d) wWhen applying for a change in appropriation right
to withdraw and transport water for use outside the state,
the applicant shall submit to and comply with the laws of
the state of Montana governing the appropriation and use of
water.

t63(7) For any application for a change in
appropriation right invoelving 4,000 or more acre-feet of
water a year and 5.5 or more cubic feet per second of water,
the department shall give notice of the proposed change in
accordance with 85-2-307 and shall hold one or more hearings
in accordance with B5-2-309 prior to its approval or denial
of the proposed change. The department shall provide notice
and may hold one or more hearings upcn any other proposed
change if it determines that a change might adversely atfect

the rights of other persons.

-14-
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t73(8B) The department or the legislature, if
applicable, may approve a change subject to terms,
conditions, restrictions, and limitations ‘as it considers
necessary to satisfy the criteria of this section, including
limitations on the time for completion of the change. The
department may extend time limits specified in the change
approval under the applicable criteria and procedures of
85-2-312(3). ‘

+8+(9) Upon actual application of water to the proposed
beneficial use within the time allowed, the appropriator
shall notify the department that the appropriation has been
properly completed. The notification must contain a
certified statement by a person with experience in the
design, construction, or operation of appropriation works
that the appropriation has been properly completed in
substantial accordance with the terms and conditions of the
change approval.

¢93(10) 1f a change is not completed as approved by the
department or legislature or if the terms, conditions,
reatrictions, and limitations cof the change approval are not
complied with, the department may, after notice and
opportunity for hearing, reguire the appropriator to show
cause why the change approval should not be wmodified or
revoked. If the appropriator fails to show sufficient cause,

the department may modify or revoke the change approval.
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t1384(11) The original of a change approval issued by the
department must be sent to the applicant, and a duplicate
must be kept in the office of the department in Helena.

t33¥({12) A person holding an issued permit or change
approval that has not been perfected may change the place of
diversion, place of use, purpose of use, or place of storage
by filing an application for change pursuant tc this
section.

+¥2¥(13) A change in appropriation right contrary to the
provisions of this section is invalid. An officer, agent,
agency, or employee of the state may not knowingly permit,
aid, or assist in any manner an unauthorized change in
appropriation right. A person or corporation may not,
directly or indirectly, personally or through an agent,
officer, or employee, attempt to change an appropriation
right except in accordance with this section. (Terminates
June 30, 1999--sec. 4, Ch. 740, L. 1991.)

85-2-402. (Effective July 1, 1999) Changes in
appropriation rights. (1) An appropriator may not make a
change in an appropriation right except as permitted under
this section and with the approval cf the department or, if
applicable, of the legislature.

(2) Except as provided in subsections ¢33 (4} through
5% {6}, the department shall approve a chaange in

appropriation right if the appropriator proves by

~16-
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substantiat--eredibie a preponderance of evidence that the

following criteria are met:

(a) The proposed use will not adversely affect the
water rights of other persons or other planned uses or
developments for which a permit has been issued or for which
water has been reserved.

(b} The proposed means of diversion, construction, and
operation of the appropriation works are adequate.

(c) The proposed use of water is a beneficial use.

(d}y The applicant has a possessory interest, or the
written consent of the person with the possessory interest,
in the property where the water is to be put tc beneficial
use.

(e) If the change in appropriation right involves
saivaged water, the proposed water-saving methods will
salvage at least the amount of water asserted by the
applicant.

() The water gquality of an appropriator will not be

adversely affected.

{g} The proposed use will be substantially in

accordance with the classification of water set for the

source of supply pursuant to 75-5-301(1}.

{(nh) The ability of a discharge permitholder to satisfy

effluent limitations of a permit issued in accordance with

Title 75, chapter 5, part 4, will not be adversely affected.
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(3) The applicant is required to prove that the

criteria in subsections (2}(f} through (2}(h} have been met

only if a valid objection is filed. A valid objection is one

supported by substantive evidence establishing to the

satisfaction of the department that the criteria in

subsection (2)(f), (2){g), or {2)(h), as applicable, may not

be met.

t33(4) The department may not approve a change in
purpose of use or place of use of an appropriation of 4,000
or more acre-feet of water a year and 5.5 or more cubic feet
per second of water unless the appropriator proves by

substantiai-eredibte a preponderance of evidence that:

(a) the criteria in subsection (2} are met;

{b) the proposed change is a reasonable use. A finding
of reasonable use must be based on a consideration of:

(1)  the existing demands on the state water supply, as
well as projected demands for water for future beneficial
purposes, including municipal water supplies, irrigation
systems, and minimum streamflows for the protection of
existing water rights and agquatic life;

{ii) the benefits to the applicant and the state;

(iii) the effects on the guantity and guality of water
for existing uses in the source of supply:

(iv) the availability and feasibility of using

low-quality water for the purpose for which application has

_18_
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been made;

(v) the effects on private property rights by any
creation of or contribution to saline seep; and

{vi) the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or Title 75,
chapter 20.

t43(5) The department may not _approve a change in
purpose of use or place of use for a diversion that results
in 4,000 or more acre-feet of water a year and 5.5 or more
cubic feet per second of water being consumed unless:

{a) the applicant proves by clear and cenvincing
evidence and the department finds that the criteria in
subsections (2) and {3} (4) are met; and

{b) the department then petitions the legislature and
the legislature affirms the decision of the department after
one Or more public hearings.

t5¥(6) (a) The state of Montana has long recognized the
importance of conserving its public waters and the necessity
to maintain adeguate water supplies for the state's water
requirements, including requirements for reserved water
rights held by the United States for federal reserved lands
and in trust for the various Indian tribes within the
state‘'s boundariea. Although the state of Montana also

recognizes that, under appropriate conditions, the
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out-cf-state transportation and use of itgs public waters are
not in conflict with the public welfare of its citizens or
the congervation of its waters, the following criteria must
be met before out-of-state use may occur:

(b) The department and, if applicable, the legislature
may not approve a change in appropriation right for the
withdrawal and transportation of appropriated water for use
outside the state unless the appropriator proves by clear
and convincing evidence and, if applicable, the legislature
approves after one or more public hearings that:

(i) depending on the volume of water diverted or
cansumed, the applicable criteria and procedures of
subsection (2) or ¢33 (4) are met;

{ii} the propocsed out-of-state use of water is not
contrary to water conservation in Montana; and

(iii} the proposed out-of-state use of water 1s not
otherwise detrimental to the public welfare of the citizens
of Montana.

(c} 1In determining whether the appropriator has proved
by clear and convincing evidence that the requirements of
{6)(b)(ii) and  ¢5)thytriiy

6)(b)(iii) will be met, the department and, if applicable,

subsections t9¥tbyeiiy

the legislature shall consider the following Factors:

{i) whether there are present or projected water

shortages within the state of Montana;

_20_
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{ii) whether the water that is the subject o©f the
proposed change in appropriation might feasibly be
transported to alleviate water shortages within the state of
Montana;

tiii) the supply and sources of water available to the
applicant in the state where the applicant intends to use
the water; and

{iv) the demands placed on the applicant's supply in the
state where the applicant intends to use the water.

(d}y When applying for a change in appropriation right
to withdraw and transport water for use outside the state,
the applicant shall submit to and comply with the laws of
the state of Montana governing the appropriation and use of
water.

t63%(7) For any application for a change in
appropriation right involving 4,000 or more acre-feet of
water a year and 5.5 or more cubic feet per second of water,
the department shall give notice of the proposed change in
accordance with 85-2-307 and shall hold one or more hearings
in accordance with 85-2-309 prior to its approval or denial
of the proposed change. The department shall provide notice
and may hold one or more hearings upon any other proposed
change if it determines that such a change might adversely
affect the rights of other persons.

+73(8) The departaent or the legislature, if
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applicable, may approve a change subject to such terms,
conditions, restrictions, and limitations as it considers
necessary to satisfy the criteria of this section, including
limitations on the time for completion of the change. The
department may extend time limits specified in the change
approval under the applicable criteria and procedures of
85-2-312(3).

t8¥(9) Upon actual application of water to the proposed
beneficial use within the time allowed, the appropriator
shall notify the department that the appropriation has been
properly completed. The notification must contain a
certified statement by a person with experience in the
design, constructicon, or operation of appropriation works
that the appropriation has been properly completed in
substantial accordance with the terms and conditions of the
change approval.

t9%(10) If a change is not completed as approved by the
department or legislature or if the terms, conditions,
restrictions, and limitations of the change approval are not
complied with, the department may, after notice and
opportunity for hearing, require the appropriator to show
cause why the change approval should not be modified or
revoked. If the appropriator fails to show sufficient cause,
the department may modify or revoke the change approval.

tt63(11} The original of a change approval issued by the

_22_
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department must be sent to the applicant, and a duplicate
must be kept in the office of the department in Helena.

t#1¥(12) A person holding an issued permit or change
approval that has not been perfected may change the place of
diversion, place of use, purpose of use, or place of storage
by filing an application for change pursuant to this
section.

¢¥24{13) A change in appropriation right contrary to the
provisions of this section is invalid. Ne An officer, agent,
agency, or employee of the state may not knowingly permit,
aid, or assist in any manner such an unauthorized change in
appropriatiocn right. Ne A person or corporation may not,
directly or indirectly, perscnally or through an agent,
officer, or employee, attempt to change an appropriation
right except in accordance with this section.”

Section 4. sSection 85-2-506, MCA, is amended to read:

*85-2-506. Controlled ground water areas -- designation
or modification. (1) The board may designate or modify
controlled ground water areas as provided in this part.

(2) Designation or modification of an area of
controlled ground water use may be proposed to the board by

the department on its own motion, by petition of a state or

iocal public health agency for identified public health

risks, or by petition signed by at least 20 or one-fourth of

the users (whichever is the lesser number) of ground water
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in a ground water area wherein in which there are alleged to
be facts showing:

{a) that ground water withdrawals are in excess of
recharge to the aquifer or aquifers within sueh the ground
water area;

(b) that excessive ground water withdrawals are very
likely to occur in the near future because of consistent and

significant increases in withdrawals from within the ground

water area;

{c) that significant disputes regarding priority of
rights, amounts of ground water in use by appropriators, or
priority of type of use are in progress within the ground
water area;

(é) that ground water levels or pressures in the area
in question are declining or have declined excessively; or

(e) that excessive ground water withdrawals would cause
contaminant migration and--a--degradation--eof-ground-water
guatity-within-the-ground-water-area; oOf

() that ground water withdrawals adversely affecting

ground water gquality within the ground water area are

pocecurring or are likely to occur.

(3) wWhen such a proposal is thus made, the board shall
fix a time and place for a hearing, which time sha}¥ may not
be less than 90 days from the making of the proposal. The

place for the hearing shail must be within or as close as

_24_
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practical tc the controlled ground water area.

{4) The department shall publish a notice of the
hearing, setting forth therein:

fa) the names of the petitioners;

(b} the description by legal subdivisions (section,
township, range) of all lands included in or proposed to be
included in the ground water area or subarea;

{c) the purpose of the hearing; and

{d}) the time and place of the hearing where any
interested person may appear, either in person or by
attorney, file written objections to the granting of the
proposal, and be fully heard.

{5} Sueh The notice of hearing shat® must be published
at 1least once in each week for 3 successive weeks not less
than 30 days before the date of the hearing in a newspaper
of general circulation in the county or counties in which
the ground water area or subarea is located. The department
shall also cause a copy of the notice, together with a copy
of the petition, to be served by mail, not less than 30 days
before the hearing, upon each well driller licensed in
Montana whose address is within any county in which any part
of the area in gquestion is located; upon each person or
public agency known from an examination of the records in
the department's office to be a claimant or appropriator of

ground water in the area in question (claimant ar
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appropriator meaning one who diverts, impounds, or withdraws
ground water and not merely one who uses or obtains ground
water from another who diverts, impounds, or withdraws
ground water); upon the bureau; and upon the mayor or
chairman of the governing body of each incorporated
municipality located in whole or in part within the proposed
ground water area. The department may also serve notice upon
any other person or state or federal agency that the
department feels may be interested in or affected by the
proposed designation or modification of a controlled graound
water area. The petition need not be served on any
petitioner. A copy of the notice, together with a copy of
the proposal, shail must be mailed to each person at his the
person's last-known address, and sueh service shaii--be is
complete upon depositing it in the post office, postage
prepaid, addressed to each person on whom it is to be
served. Publication and mailing of aweh the notice as

prescribed herein in this section, when completed, ahaii--be

deemed is considered to be sufficient notice of such the
hearing to all interested persons."

NEW SECTION. Section 5. Rulemaking authority. The
department may adopt rules to implement the provisions of
85-2-311, 85-2-319, and B85-2-402.

NEW SECTION. Saction 6. cCodification instruction.

[Section 5] ie intended to be codified as an integral part
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of Title B85, chapter 2, and the provisions of Title 85,
chapter 2, apply to [section 5].

NEW SECTION. Section 7. severability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If 3 part of {this
act) is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are

severable from the invaljd applications.

NEW SECTION. Section 8. Retroactive applicability.
[Sections 1 and 3) apply retroactively, within the meaning
of 1-2-109, to all applications for a permit or change in
appropriation right that the department has not noticed out
for objection as of [the effective date of this act].

NEW SECTION. Section 9. Effective date. [This act] is
effective on passage and approval.

-End-
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BILL NO. w

LA
BY REQUEST OF THE ODEPARTMENT OF & LA

Ao

NATURAL RESOURCES AND CONSERVATION { /’"f lene

A BILL FOR AN ACT ENTITLED: “AN ACT IMPLEMENTING THE 1992
STATE WATER PLAN; INCLUDING WATER QUALITY AS A CRITERION FOR
WATER PERMIT, CHANGE AUTHORIZATION, CONTROLLED GROUND WATER
AREA, AND BASIN CLOSURE DETERMINATIONS; AMENDING SECTIONS
85-2-311, 85-2-319. 85-2-402, AND 85-2-506, MCA; AND
PROVIDING A RETROACTIVE APPLICABILITY DATE AND AN TMMEDIATE

EFFECTIVE DATE."

STATEMENT OF INTENT

A statement of intent is required for this bill because
the bill gives the department of naturall resources and
conservation authority to adopt administrative rules. The
bill adds statutory criteria for the department to consider
in the processing of an application for a permit, change
authorization, controlled ground .vate: area, or basin
closure. In adopting rules implementing this bill and in
interpreting the new statutory language, it is the intent of
the legislature that the department and board of natural
resources and conservation should assess the magnitude,

character, duration, and geographical extent of the

£ s o
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projected effects and utilize this asseasment in a practical

manner.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. sSection 85-2-311, MCA, is amended to read:

*85-2-311. Criteria for issuance of perait. (1) Except
as provided in subsections +¢23 {(3) and +¢3) [4)., the
department shall issue a permit if the applicant proves by

pubatantiai--eredibie a prepondecance of evidence that the

following criteria are met:
{a) there are unappropriated waters in the source of
supply at the proposed point of diversion:

{i} at times when the water can be put to the use

proposed by the applicant;

{ii) in the amount the applicant seeks to appropriate;

and

{iii) during - the period in which the applicant seeks to

appropriate, the amount requested is reasonably available;

THERE ARE NO CHANGES IN THIS BILL
AND WILL NOT BE REPRINTED. PLEASE
REFER TO YELLOW COPY FOR COMPLETE TEXT.

. cBago
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HQUSE STANDING COMMITTEE REPORT

March 29, 1993
Paga 1 of 2

Mr. Speaker: We, the committee on _Natural Resources report

that Senate Bill 280 {(third reading copy =-- blue)_be concurred

in as amended .

Signed: wd
1 Knox, Chair

And, that such amendments read: Carried by: Rep. Gilbert

1. Page 2, line 1.
Following: "effects"”
Insert: "on the uses of water as classified"

2. Page 3, line 6.
Following: "of"
Strike: "an"
Insert: “a prior”

3. Page 3, lines 16 through 20.

Strike: the second "is" on line 16 through "met"™ on line 20

Insert: “must contain substantial credible information
establishing to the satisfaction of the department that the
criteria in subsection (1} (g), {11 {(h), or (1){i), a=s
applicable, may not be met. For the criteria set forth in
subsection (1)} (h), only the department of health and
enviraonmental sciences or a local water guality district
established under Title 7, chapter 13, part 45, may file a
valid objection”

4. Page 10, lines 21 through 23,
Strike: subsection (g) in its entirety
Renumber: subsequent subsection

5, Page 11, line 3.

Strike: "through (2) (h)"

Insert: "and (2} (g)"

6. Page 11, lines 4 through 8.

Strike: the second "is" on line 4 through "(2) {h)" on line 8
Insert: “must contain substantial credible Information

establishing to the satisfaction of the department that the
criteria in subsection (2)(f) or (2)(g)"

Commgttee Vote:
Yes , No . 701119SC.Hss

March 29, 1993
Page 2 of 2

7. Page 17, linea 20 through 22,
Strike: subsection (g) in its entirety
Renumber: subsequent subsection

B. Page 18, line 2.
Strike: “through {2)(h)~

Insert: "and (2) (g}"

;é ?:ge 18, lines 3 through 6,
rike: the second "is" on line 3-thxough "(2){(h)" on line &
Insert: “must contain substantial credible information

establishing to the satiafaction of the departm t
criteria in subsection (2) (f) or (2){g)" e ent that the

10. Page 24, line 18.
Strike: “"or"

11. Page 24, line 21.
Strike; .

Insert: “; or (g) that water quality within the ground water

area is not suited for a specific benefici
el ey P eficial use defined by

HOUSE .
SR 250
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SENATE BILL NO. 280
INTRODUCED BY GROSFIELD, FAGG, HALLIGAN, HARPER, GILBERT,
BROOKE, BECK, YELLOWTAIL
BY REQUEST OF THE DEPARTMENT OF

NATURAL RESOURCES AND CONSERVATION

A BILL FOR AN ACT ENTITLED: “AN ACT IMPLEMENTING THE 1992
STATE WATER PLAN; INCLUDING WATER QUALITY AS A CRITERION FOR
WATER PERMIT, CHANGE AUTHORIZATION, CONTROLLED GROUND WATER
ARREA, AND BASIN CLOSURE DETERMINATIONS; AMENDING SECTIONS
85-2-311, 85-2-319, 85-2-402, AND 85-2-506, MCA; AND
PROVIDING A RETROACTIVE APPLICABILITY DATE AND AN IMﬁEDIATE

EFFECTIVE DATE."

STATEMENT OF INTENT

A statement of intent is required for this bill because
the bill gives the department of natural resources and
conservation authority to adopt administrative rules. The
bill adds statutory criteria for the department to consider
in the processing of an application for a permit, change
authorization, controlled ground water area, Or basin
closure. In adopting rules implementing this bill and in
interpreting the new statutory language, it is the intent of
the legislature that the department and board of natural

rescurces and conservation should assess the magnitude,
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character, duration, and geographical extent of the

projected effects ON THE USES OF WATER AS CLASSIFIED and

utilize this assessment in a practical manner.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 85-2-311, MCA, is amended to read:
“85-2-311. Criteria for issuance of permit. (1) Except

as provided in subsections +23 (3) and t3r (4), the

department shall issue a permit if the applicant proves by

substantiat-credibte a preponderance of evidence that the

following criteria are met:

{a) there are unappropriated waters in the source of
supply at the proposed point of diversion:

(i) at times when the water c¢an be put to the use
proposed by the applicant;

(ii) in the amount the applicant seeks to appropriate;
and

{(iii) during the period in which the applicant seeks to
appropriate, the amount reqguested is reasonably available;

{b) the water rights of a prior appropriator will not
be adversely affected;

(c) the proposed means of diversion, construction, and
operation of the appropriation works are adequate;

{(d) the proposed use of water is a beneficial use;

{e) the proposed use will not interfere unreasonably

-2- SB 280
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with other planned uses or developments for which a permit
has been issued or for which water has been reserved; and

(£) the applicant has a possessary interest, or the
written consent of the person with the possessory interest,
in the property where the water is tc be put to beneficial
use;

(g) the water quality of ean A PRIOR appropriator will

not be adversely affected;

(h) the proposed use will be substantially in

accordance with the classification of water set for the

source of supply pursuant to 75-5-301(l); and

(i) the ability of a discharge permitholder to satisfy

effluent limitations of a permit issued in accordance with

Title 75, chapter 5, part 4, will not be adversely affected.

{2) The applicant is required to prove that the

criteria in subsections {1}(g) through (1)(i) have been met

only if a valid objection is filed. A valid objection is-ene

supported---by--substantive--evidence--establishing--to--the

satisfaction--ef——the--department—-—-thae--che-—-—eriterin-——in

subsection-{tirtayr—t¥tthyy-er-¢tiytiy7-as-appiicabies-may-not

be——-met MUST CONTAIN SUBSTANTIAL CREDIBLE INFORMATION

ESTABLISHING TQO THE SATISFACTION OF THE DEPARTMENT THAT THE

CRITERIA IN SUBSECTION (1)}{G), (1)(H), OR (1)(I), AS

APPLICABLE, MAY NOT BE MET. FOR THE CRITERIA SET FORTH 1IN

SUBSECTION _ (1)(H), ONLY THE DEPARTMENT OF HEALTH AND

-3- SB 280
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ENVIRONMENTAL SCIENCES OR A LOCAL WATER QUALITY DISTRICT

ESTABLISHED UNDER TITLE 7, CHAPTER 13, PART 45, MAY FILE A
VALID OBJECTION.

t2+({3) The department may not issue a permit for an
appropriation of 4,000 or more acre-feet of water a year and
5.5 or more cubic Ffeet per second of water unless the
applicant proves by clear and convincing evidence that:

{a) the criteria in subsection (1) are met;

(b) the rights of a prior appropriator will not be
adversely affected;

(¢) the proposed appropriation is a reasonable usge.
Sueh-& A finding shaii must be based on a consideration of
the following:

(i) the existing demands on the state water supply, as
well as projected demands such as reservations of water for
future beneficial purposes, including municipal water
supplies, irrigation systems, and minimum streamflows for
the protection of existing water rights and aquatic life;

(ii) the benefits to the applicant and the state;

(iiiy the effects on the Qquantity and quality of water
for existing beneficial uses in the source of supply;

(iv) the availability and feasibility of using
low-quality water for the purpose for which application has

been made;

{v) the effects on private property rights by any

—4- SB 280
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creation of or contribution to saline seep; and

{vi) the probable significant adverse environmentai
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or Title 75,
chapter 20.

€3¥{4) (a) The state of Montana has long recognized the
importance ¢f conserving its public waters and the necessity
to maintain adequate water supplies for the state's water
requirements, including reguirements for reserved water
rights held by the United States for federal reserved lands
and in trust for the various Indian tribes within the
state's boundaries. Although the state of Montana also
recognizes that, under appropriate conditions, the
out-of-state transportation and use of its public waters are
not in conflict with the public welfare of its citizens or
the conservation of its waters, the criteria 1in this
subsection {3} (4) must be met before out-of-state use may
oceur.

(b) The department may not issue a permit for the
appropriation of water for withdrawal and transportation for
use outside the state unless the applicant proves by clear
and convincing evidence that:

(i) depending on the volume of water diverted or
consumed, the applicable criteria and procedures of

subsection (1) or +¢2% (3) are met;
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(ii) the proposed out-of-state use of water is not
contrary to water conservation in Montana; and

(iii) the proposed out-of-state use of water is not
otherwise detrimental to the public welfare of the citizens
of Montana,

(c) In determining whether the applicant has proved by
clear and convincing evidence that the requirements of
(4)(b}(ii) and t+33tbIcididy

4)(b)(iii) are met, the department shall consider the

subsections £3¥ibyti iy

following factors:

(i) whether there are present or projected water
shortages within the state of Montana;

(ii) whether the water that is the subject of the
application cculd feasibly be transported to alleviate water
shortages within the state of Montana;

(iii) the supply and sources of water available to the
applicant in the state where the applicant intends tao use
the water; and

liv) the demands placed on the applicant's supply in the
state where the applicant intends to use the water.

(d) When applying for a permit or a lease to withdraw
and transport water for use outside the state, the applicant
shall submit to and comply with the laws of the state of

Montana governing the appropriation, lease, and use of

water.

-6- SB 280
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t4¥(5) To meet the substantiai--credibie preponderance
of evidence standard in this section, the applicant shall
submit independent hydrologic or other evidence, including
water supply data, field reports, and other information
developed by the department, the U.S. geological survey, or
the U.S8, soil conservation service and other specific field
studies, demonstrating that the criteria are met.

+5%(6) An appropriation, diversion, impoundment, use,
restraint, or attempted appropriation, diversion,
impoundment, use, or restraint contrary to the provisions of
this section is invalid. An officer, agent, agency, or
employee of the state may not knowingly permit, aid, or
assist in any manner an unauthorized appropriation,
diversion, impoundment, use, or other restraint. A person or
corporation may not, directly or indirectly, personally or
through an agent, officer, or employee, attempt to
appropriate, divert, impound, use, or otherwise restrain or
control waters within the boundaries of this state except in
accordance with this section.”

Section 2. Section 85-2-319, MCA, is amended to read:

»g5-2-319. Permit action in highly appropriated basins
or subbasina. (1) The legislature may by law preclude permit
applications, or the department may by rule reject permit
applications or modify or condition permits issued in a

highly appropriated basin or subbasin.

-1- SB 280
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{2) A rule may be adopted under this section only upon
a petition signed by at least 25% or 10, whichever is less,
of the users of water in the source of supply within a basin

or subbasin or upon petition of the department of health. and

envirgonmental sciences alleging facts under subsection

(2)(4). The petition must be in a form as prescribed by the
department and must allege facts showing that throughout or
at certain times of the year or for certain beneficial uses:

(a) there are no unappropriated waters in the socurce of
supply:

(b) the rights of prior appropriators will be adversely
affected; or

{c) Efurther uses will interfere unreasonably with other
planned uses or developments for which a permit has been
issued or for which water has been reserved; or

(@) in the case of a petition filed by the department

of health and environmental sciences:

(i) the water quality of an appropriator will be

adversely affected by the issuance of permits;

(ii) further use will not be substantially in accordance

with the classification of water set for the source of

supply pursuant to 75-5-301(1); or

(iii) the ability of a discharge permitholder to satisfy

effluent limitations of a permit issued in accordance with

Title 75, chapter 5, part 4, will be adversely affected by.

-8- SB 280
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the igsuance of permits.

(3) Within 60 days after submission of a petition, the
department shall:

fa) deny the petition in writing, stating 1its reasons
for denial; l

(b) inform the petitioners that the department must
study the allegations further before denying or proceeding
further with the petition; or

(c) initiate rulemaking proceedings in accardance with
2-4-302 through 2ﬁ4-305.

{4) Title 2, chapter 4, parts 1 through &, govern
rulemaking proceedings conducted under this section, except
that in addition to the notice requirements of those parts,
the department notice of the rulemaking hearing must be
published at least once in each week for 3 successive weeks,
not less than 30 days before the date of the hearing, in a
newspaper cof general circulation in the county or counties
in which the source is located. The department shall serve
by mail a copy of the notice, not less than 30 days before
the hearing, upon each person or public agency known from
the examination of the records ¢f the department to be a
claimant, appropriator, or permitholder of water in the

source,”

Section 3. sSection 85-2-402, MCA, is amended to read:

“85-2-402. (Temporary) Changes in appropriation rights.

-g- SB 280
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(1) An  appropriatoer may not make a change in an
appropriation right except as permitted under this section
and with the approval of the department or, if applicable,
of the legislature.

{2) Except as provided in subsections t3+ (4) through
5% (6), the department shall approve a change in
appropriation right if the appropriator proves by

substantiai--eredibte a preponderance of evidence that the

following criteria are nmet:

(a) The proposed use will not adversely affect the
water rights of other persons or other planned uses or
developments for which a permit has been issued or for which
water has been reserved.

(b) Except for a lease authorization pursuant to
85-2-436 that does not require appropriation works, the
proposed means of diversion, construction, and gperation of
the appropriation works are adegquate,

lc) The proposed use of water is a beneficial use.

{d) The applicant has a possessory interest, or the
written consent of the perscn with the possessory interest;
in the property where the water is to be put to beneficial
use.

(e} If the change in appropriaticon right involves
salvaged water, the proposed water-saving methods will

salvage at least the amount of water asserted by the

-lo- SB 280
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applicant.

(£} The water gquality of an appropriater will not be

adversely affected.

t9}--Fhe--proposed--use—--wilti-—-he---substantiaiiy---in

accordance--with--the--ciassitfication-—-of--water-sest-for-the

source-of-suppiy-pursuant-to-75-5-303itty<

th¥(G)}) The ability of a discharge permitholder to

satisfy effluent 1limitations of a permit issued in

accordance with Title 75, chapter 5, part 4, will not be

adversely affected.

{3} The applicant is required to prove that the

criteria in_ subsgections (2)(f) ¢through-{2}{thy AND (2)(G)

have been met only if a valid objection ig filed., A valid

objection is-——one-——supperted———hby--substantive—-evidenee

establiishing-to—the-satisfaction—ef-the-department—-thac--the

criteria--in--subsection--{23¢t£35-——-{t23tqyy——or--{23¢h} MUST

CONTAIN SUBSTANTIAL CREDIBLE INFORMATION ESTABLISHING TO THE

SATISFACTION OF THE DEPARTMENT THAT THE CRITERIA 1IN

SUBSECTION (2)(F) OR {2)(G), as applicable, may not be met.

t3¥(4) The department may not approve a change in
purpose of use or place of use of an appropriation of 4,060
or more acre-feet of water a year and 5.5 or more cubic feet
per secand of water unless the appropriator proves by

substantiali-eredibie a preponderance of evidence that:

(a) the criteria in subsection (2) are met;
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(b) the proposed change is a reasonable use. A finding
of reasonable use must be based on a consideration of:

(i) the existing demands on the state water supply, as
well as projected demands for water for future beneficial
purposes, including municipal water supplies, irrigation
systems, and minimum streamflows for the protection of
existing water rights and aquatic life;

(ii) the benefits to the applicant and the state;

(1ii) the effects on the quantity and guality of water
for existing uses in the source of supply;

liv) the availability and feasibility of using
low-quality water for the purpose for which application has
been made;

(v} the effects on private property rights by any
creation of or contribution to saline seep; and

(vi) the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or Title 75,
chapter 20.

t43(5) The department may not approve a change in
purpocse of use or place of use for a diversion that results
in 4,000 or more acre-feet of water a year and 5.5 or more
cubic feet per second of water being consumed unless:

(a) the applicant proves by clear and convincing

evidence and the department finds that the criteria in

-12- SB 280
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subsections {2) and +3} (4) are met; and

{(b) the department then petitions the legislature and
the legislature affirms the decision of the department after
one or more public hearings.

+5¥(6) (a) The state of Montana has long recognized the
importance of conserving its public waters and the necessity
to maintain adequate water supplies for the state's water
requirements, including requirements for reserved water
rights held by the United States for federal reserved lands
and in trust for the various Indian tribes within the
state's boundaries. Although the state of Montana also
recognizes that, under appropriate conditions, the
out-of-state transportation and use of its public waters are
not in conflict with the public welfare of its citizens or
the conservation of ita waters, the following criteria must
be met before ocut-of-state use may occur:

{b) The department and, if applicable, the legislature
may not approve a change in appropriation right for the
withdrawal and transportation of appropriated water for use
outside the state unless the appropriater proves by clear
and convincing evidence and, if appiicable, the 1legislature
approves after one or more public hearings that:

{i) depending on the volume of water diverted or
consumed, the applicable criteria and procedures of

subsection (2) or t3y (4) are met;
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(ii) the proposed out-of-state use of water is not
contrary to water conservation in Montana; and

(iii) the proposed out-of-state use of water is not
otherwise detrimental to the public welfare of the citizens
of Montana.

{¢) In determining whether the appropriator has proved
by clear and convincing evidence that the requirements of
tS5¥tbytrdy (6)}(b)(ii}) and t9tbytrtsd
(6){b)(iii) will be met, the department and, if applicable,

subsections

the legislature shall consider the following factors:

(i) whether there are present or projected water
shortages within the state of Montana;

{ii)} whether the water that is the subject of the
proposed change in appropriation might feasibly be
transported to alleviate water shortages within the state of
Montana;

(iii) the supply and sources of water available to the
applicant in the state where the applicant intends to use
the water; and

(iv) the demands placed on the applicant's supply in the
state where the applicant intends to use the water.

{d) When applying for a change in appropriation right
ta withdraw and transport water for use outside the state,

the applicant shall submit to and comply with the laws of

the state of Montana governing the appropriation and use of
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water.

t63(7) For any application for a change in
appropriation right invelving 4,000 or more acre-feet of
water a year and 5.5 or more cubic feet per second of water,
the department shall give notice of the proposed change in
accordance with 8%5-2-307 and shall hold one or more hearings
in accordance with 85-2-309 prior to its approval or denial
of the proposed change. The department shall provide notice
and may hold one or more hearings upon any other proposed
change if it determines that a change might adversely affect
the rights of other persons,

t73(8) The department or the legislature, if
applicable, may approve a change subject to terms,
conditions, restrictions, and limitations as it considers
necessary to satisfy the criteria of this section, including
limitations on the time for completion of thé change. The
department may extend time limits specified in the change
approval under the applicable criteria and procedures of
B5-2-312(3).

+8>{%) Upon actual application of water to the proposed
beneficial use within the time allowed, the appropriator
shall notify the department that the appropriation has been
properly completed. The notification must contain a
certified statement by a person with experience in the

design, construction, or operation of appropriation works
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that the appropriation has been properly completed in
substantial accordance with the terms and conditions of the
change approval,

t9¥(10) If a change is not completed as approved by the
department or legislature or if the terms, conditions,
restrictions, and limitations of the change approval are not
complied with, the department may, after notice and
opportunity for hearing, require the appropriator to show
cause why the change approval should not be modified or
revoked, If the appropriator fails to show sufficient cause,
the department may modify or revoke the change approval.

t304(11) The original of a change approval issued by the
department must be sent to the applicant, and a duplicate
must be kept in the office of the department in Helena.

t¥3y(12) A person holding an issued permit or change
approval that has not been perfected may change the place of
diversion, place of use, purpose of use, or place of storage
by filing an application for change pursuant to this
section,

{+:2¥(13) A change in appropriation right contrary to the
provisions of this section is invalid. An officer, agent,
agency, or employee of the state may not knowingly permit,
aid, or aseist in any manner an unauthorized change in
appropriation right. A person or corporation may not,

directly or indirectly, personally or through an agent,
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officer, or employee, attempt to change an appropriation
right except in accordance with this section. (Terminates
June 30, 1999--sec. 4, Ch, 740, L. 1981.)

85-2-402. (Effective July 1, 1999) Changes in
appropriation rights. (1} An appropriator may not make a
change in an appropriation right except as permitted under
this section and with the approval of the department or, if
applicable, of the legislature.

{2) Except as provided in subsections +3% (4) through
+53 16)« the department shall approve a change in
appropriation right iE the appropriator proves by

substantial--eredibte a  preponderance of evidence that the

following criteria are met:

{a} The proposed use will not adversely affect the
water rights of other persons or other planned uses or
developments for which a permit has been issued or for which
water has been reserved.

{b} The proposed means of diversion, construction, and
operation of the appropriation works are adequate.

(c¢) The proposed use of water is a beneficial use.

{d) The applicant has a possessory interest, or the
written consent of the person with the possessory interest,
in the property where the water is to be put to beneficial
use.

(e} 1f the change in appropriation right involves
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salvaged water, the proposed water-saving methods will

salvage at least the amount of water asserted by the

applicant.

{f} The water quality of an appropriator will not be

adversely affected.

{9y——Fhe——-proposed--—use——-wilti-——-be-—-substantiatiy--—in

accordance-—with--the--ciassification-—-of--water-set-for-the

source-of-supply-pursuant-to-75-5-30tt})<

th¥(G) The ability of a discharge permitholder to

satisfy effluent 1limitations of a permit issued in

accordance with Title 75, chapter 5, part 4, will not be

adversely affected.

(3) The applicant is required to prove that the

criteria in subsections (2){f) threngh-{2¥¢th} AND {2)(G}

have been met only if a valid objection is filed. A wvalid

cbjection is---one---supported-—-by--substantive--sevidence

establishing-to-the-satisfaction-cf-the-department—that-—the

criteria--in--subsection——t23t£y7-—{t2¥tgyy——or——t2¥thy MUST

CONTAIN SUBSTANTIAL CREDIBLE INFORMATION ESTABLISHING TO THE

SATISFACTION OF THE DEPARTMENT THAT THE CRITERIA 1IN

SUBSECTION (2)}{(F) OR (2){G), as applicable, may not be met.

+3¥(4) The department may not approve a change in
purpose of use or place of use of an appropriation of 4,000
or more acre-feet of water a year and 5.5 or more cubic feet

per second of water unless the appropriator proves by
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substantiai-credibte a prepconderance of evidence that:

{a) the criteria in subsection (2) are met;

{b) the proposed change is a reasonable use. A finding
of reasonable use must be based on a consideration of:

(1) the existing demands on the state water supply, as
well as projected demands for water for future beneficial
purposes, including municipal water supplies, irrigation
systems, and minimum sStreamflows for the protection of
existing water rights and aguatic life;

(ii) the benefits to the applicant and the state;

{iii) the effects on the guantity and quality of water
for existing uses in the socurce of supply;

{iv) the availability and feasibility of using
low—quality water for the purpose for which application has
been made;

(v} the effects on private property rights by any
creation of or contribution to saline seep; and

(vi) the probable significant adverse environmental
impacts of the proposed use of water as determined by the
department pursuant to Title 75, chapter 1, or Title 75,
chapter 20.

t43¥(5] The department may not approve a <change in
purpose of use or place of use far a diversion that results
in 4,000 or more acre-feet of water a year and 5.5 or more

cubic feet per second of water being consumed unless:
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{a) the applicant proves by clear and convincing
evidence and the department finds that the criteria in
subsections {2) and +3% {4) are met; and

{b) the department then petitions the legislature and
the legislature affirms the decision of the department after
one or more public hearings.

t5}(6) (a) The state of Montana has long recognized the
importance of conserving its public waters and the necessity
to maintain adequate water supplies for the state's water
requirements, including requirements for reserved water
rights held by the United States for federal reserved lands
and in trust for the wvarious Indian tribes within the
state's boundaries. Although the state of Montana also
recognizes that, under appropriate conditians, the
out-of-state tranaportation and use of its public waters are
not in conflict with the public welfare of its citizens or
the conservation of its waters, the following criteria must
be met before cut-of-state use may occur:

(b) The department and, if applicable, the 1legislature
may not approve a change in appropriation right for the
withdrawal and transportation of appropriated water for use
outside the state wunless the appropriator proves by clear
and convincing evidence and, if applicable, the legislature
approves after one or more public hearings that:

(i) depending on the volume of water diverted or
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consumed, the applicable criteria and procedures of
subsection (2) or ¢3) (4) are met;

{i1) the proposed out-of-state wuse of water is not
contrary to water conservation in Montana; and

{iii) the proposed out-of-state use of water is not
otherwise detrimental to the public welfare of the c¢itizens
of Montana.

(¢} In determining whether the appropriator has proved
by clear and ceonvincing evidence that the reguirements of
+5¥tbrtity (6)(b)(ii} and t5rtby €ttty
(6)(b)(iii}) will be met, the department and, if applicable,

subsections

the legislature shall consider the following factors:

{i} whether there are present or projected water
shortages within the state of Montana;

(ii) whether the water that is the subject of the
proposed change in appropriation might feasibly be
transported to alleviate water shortages within the state of
Montana;

{iii) the supply and sources of water available to the
applicant in the state where the applicant intends to use
the water; and

(iv) the demands placed on the applicant's supply in the
state where the applicant intends to use the water.

{d} When applying for a change in appropriation right

to withdraw and transport water for use outside the state,
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the applicant shall submit to and comply with the laws of
the state of Montana governing the appropriation and use of
water.

t6¥(7) For any application for a change in
appropriation right invelving 4,000 or more acre-Ffeet of
water a year and 5.5 or more cubic feet per second of water,
the department shall give notice of the proposed change in
accordance with 85-2-307 and shall hold one or more hearings
in accordance with 85-2-309 prior te its approval or denial
of the proposed change. The department shall provide notice
and may hold one or more hearings upon any other proposed
change if it determines that such a change might adversely
affect the rights of other persons.

+74(8) The department or the legislature, if
applicable, may approve a change subject to such terms,
conditions, restrictions, and limitations as it caonsiders
necessary to satisfy the criteria of this section, including
limitations on the time for completion of the change. The
department may extend time limits specified in the change
approval under the applicable criteria and preocedures of
85-2-312(3).

t83{92) Upon actual application of water to the proposed
beneficial wuse within the time allowed, the appreopriator
shall notify the department that the appropriation has been

properly completed. The notification must contain a
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certified statement by a person with experience in the
design, construction, or operation of appropriaticn works
that the appropriation has been properly completed in
substantial accordance with the terms and conditions of the
change approval.

+93(10} If a change is not completed as approved by the
department or legislature or if the terms, conditions,
restrictions, and limitations of the change approval are not
complied with, the department may, after notice and
opportunity for hearing, require the appropriator to show
cause why the change approval should not be modified or
revoked. If the appropriator fails to show sufficient cause,
the department may modify or revoke the change approval.

t126¥(11) The original of a change approval issued by the
department must be sent to the applicant, and a duplicate
must be kept in the office of the department in Helena.

+33¥(12) A person holding an issued permit or change
approval that has not been perfected may change the place of
diversion, place of use, purpose of use, or place of storage
by filing an application for change pursuant to this
section.

+32%{313) A change in appropriation right contrary to the
provisions of this section is invalid. No An officer., agent,
agency, or employee of the state may not knowingly permit,

aid, or assist in any manner sweh an unauthorized change in
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appropriation right. Ne A person or corporation may not,
directly or indirectly, personally or through an agent,
officer, or employee, attempt to change an appropriation
right except in accordance with this section.”

Section 4. Section B5-2-506, MCA, is amended to read:

"85-2~-506. Controlled ground water areas — designation
or modification. (1) The board may designate or modify
controlled ground water areas as provided in this part.

(2) Designaticon or modification of an area of
controlled ground water use may be proposed to the becard by

the department on ita own motion, by petition of a state or

local public health agency for identified public health

risks, or by petition signed by at least 20 or one-fourth of
the users (whichever is the lesser number) of ground water
in a ground water area wherein in which there are alleged to
be facts showing:

(a) that ground water withdrawals are in excess of
recharge to the aquifer or aquifers within sueh the ground
water area;

(b) that excessive ground water withdrawals are very
likely to occur in the near future because of consistent and
significant increases in withdrawals from within the ground
water area;

{c) that significant disputes regarding priority of

rights, amounts of ground water in use by appropriators, or
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priority of type of use are in progress within the ground
water area;
(d) that ground water levels or pressures in the area
in question are declining or have declined excessively; or
(e} that excessive ground water withdrawals would cause
contamipant migration and--a—-degradaticon--of-ground-water
quatity-within-the-ground-water-area; or

(f) that ground water withdrawals adversely affecting

qround water guality within the ground water area are

accurring or are likely to occurs; OR

{G} THAT WATER QUALITY WITHIN TEE GROUND WATER AREA IS

NOT SUITED FOR A SPECIFIC BENEFICIAL USE DEFINED BY

85-2-102(2) (A).

(3) When such a proposal is thus made, the board shall
fix a time and place for a hearing, which time shat: may not
be 1less than 90 days from the making of the proposal. The
place for the hearing sha*t must be within or as close as
practical to the controlled ground water area.

{4} The department shall publish a notice of the
hearing, setting forth therein:

(a) the names of the petitioners;

(b} the description by 1legal subdivisions (section,
township, range) of all lands included in or proposed to be
included in the ground water area or subarea;

(c) the purpose of the hearing; and
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(d) the time and place of the hearing where any
interested person may appear, either in person or by
attorney, file written objections to the granting of the
proposal, and be fully heard.

{5) Sueh The notice of hearing shatt must be published
at least once in each week for 3 successive weeks not less
than 30 days before the date of the hearing in a newspaper
of general circulation in the county or counties in which
the ground water area or subarea is located. The department
shall also cause a copy of the notice, together with a copy
cf the petition, to be served by mail, not less than 30 days
before the hearing, upen each well drillier 1licensed in
Montana whose address is within any county in which any part
Oof the area in question is located; upon each person or
public agency known from an examination of the records in
the department's office to be a claimant or appropriator of
ground water in the area in guestion (claimant or
appropriator meaning one who diverts, impounds, or withdraws
ground water and not merely one who uses or obtains ground
water from another who diverts, impounds, or withdraws
ground water); upon the bureau; and upon  the mayor or
chairman of the governing body of each incorporated
municipality located in whole or in part within the proposed
ground water area. The department may also serve notice upon

any other person or state or federal agency that the
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department feels may be interested in or affected by the
proposed designation or modification of a controlled ground
water area. The petition need not be served on any
petitioner. A copy of the notice, together with a copy of
the proposal, shatt must be mailed to each person at hia the
person's last-known address, and such service shati--be is
complete upon depositing it in the post office, postage
prepaid, addressed to each person on whom it is to be
served. Publication and mailing of sueh the notice as

prescribed herein in this section, when completed, shaii--be

deemed is considered to be gufficient notice of sauch the
hearing to all interested persons."”

NEW SECTION. Section 5. Rulemaking authority. The
department may adopt rules to implement the provisicns of
85-2-311, 85-2-319, and 85-2-402.

NEW SECTION. Section 6. codification instruction.
[Section 5] is intended to be codified as an 1integral part
of Title 85, chapter 2, and the provisions of Title 85,
chapter 2, apply to [section 5].

NEW SECTION. Section 7. Severability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are

severable from the invalid applications.
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NEW SECTION. Section 8. Retroactive applicability.
(Sections 1 and 3] apply retroactively, within the meaning
of 1-2-109, to all applications for a permit or change in
appropriation right that the department has not noticed out

for objection as of [the effective date of this act].

NEW SECTION. Section 9. Effective date. [This act] is
effective on passage and approval.

~Engd-

-28B- SB 280





