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INTRODUCED BY 

s, ;J., IMllf BILL NO. 2.4:li 
. ~r:I·:o 

t 
8¥ REQUEST OF THE SENATE JUDICIARY COMMITTEE 

A BILL FOR AN ACT ENTITLED: "AN ACT CLARIFYING THAT A 

WORKERS' COMPENSATION INSURER IS ENTITLED TO SUBROGATION 

UNLESS THE INJURED EMPLOYEE IS ABLE TO DEMONSTRATE DAMAGES 

IN EXCESS OF THE WORKERS' COMPENSATION BENEFITS AND THE 

THIRD-PARTY RECOVER¥ 

39-71-414, MCA." 

COMBINED; AND AMENDING SECTION 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-71-414, MCA, is amended to read: 

"39-71-414. Subrogation. (1) If an action is prosecuted 

as provided for in 39-71-412 or 39-71-413 and except as 

otherwise provided in this section, the insurer is entitled 

to subrogation for all compensation and benefits paid or to 

be paid under the Workers• Compensation Act. The insurer's 

right of subrogation is a first lien on the claim, judgment, 

or recovery. 

(2) (a) If the injured employee intends to institute 

the th¼rd-party third-party action, he the employee shall 

give the insurer reasonable notice of his the intention to 

institute the action. 

lb) The injured employee may request that the insurer 
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pay a proportionate share of the reasonable cost of the 

action, including 8~to~"~ys~ attorney fees. 

(c) The insurer may elect not to participate in the 

cost of the action. If this election is made, the insurer 

waives 50\ of its subrogation rights granted by this 

section. 

(d) If the injured employee or the employee's personal 

representative institutes the action, the employee is 

entitled to at least one-third of the amount recovered by 

judgment or settlement less a proportionate share of 

reasonable costs, including attorn~ysi attorney fees, if the 

amount of recovery is insufficient to provide the employee 

with that amount after payment of subrogation. 

( 3) If an injured employee refuses or fails to 

institute the tftird_-party third-party action within 1 year 

from the date of injury, the insurer may institute the 

action in the name of the employee and for the employee's 

benefit or that of the employee 1 s personal representative. 

If the insurer institutes the action, it shall pay to the 

employee any amount received by judgment or settlement which 

that is in excess of the amounts paid or to be paid under 

the Workers 1 Compensation Act after the insurer"s reasonable 

costs, including ateorn~y9• attorney fees for prosecuting 

the action, have been deducted frcm the recovery. 

(4) An insurer may. enter into compromise agreements in 

-2-
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settlement of subrogation rights. 

(5) Regardless of whether the amount of compensation 

and other benefits payable under the Workers' Compensation 

Act have been fully determined, the insurer and the 

claimant's heirs or personal representative may stipulate 

the proportion of the third-party settlement to be allocated 

under subrogation. Upon review and approval by the 

department, the agreement constitutes a compromise 

9 settlement of the issue of subrogation and may not be 

10 reopened by the department. 

11 (6) (a) The insurer is entitled to full subrogation 

12 rights under this section, ewen-thoagh unless the claimant 

13 is able to demonstrate damages in excess of the workers' 

14 compensation benefits and the third-party recovery combined. 

15 ~he--½nsttrer--m.ay-snbrcq,ate-against-tfte-entire-sett¼ement-or 

16 award-ef-a-third-party-e¼aim-brottgftt-by-the-e¼a¼Mant-or--his 

17 persona¼-representetive7-without-regard-to-the-nettt~e-ot-the 

18 damages. 

19 (b) If no a survival action eMiete does not exist and 

20 the parties reach a settlement of a wrongful death claim 

21 without apportionment of damages by a court or jury, the 

22 insurer may subrogate against the entire settlement amount, 

23 without regard to the parties" apportionment of the damages, 

24 unless the insurer is a party to the settlement agreement. 

25 (7) Regardless of whether the amount of compensation 
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and other benefits payable have been fully determined, the 

insurer and the claimant may stipulate the proportion of the 

third-party settlement to be allocated under subrogation. 

Upon review and approval by the department, the agreement 

constitutes a compromise settlement of the issue 

subrogation and may not be reopened by the department." 

-End-

-4-
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BILL NO. 2.'51 

BY REQUEST Of' THE SENATE JUDICIARY COMMITTEE 

A BILL f'OR AN ACT ENTITLED: "AN ACT CLARif'YING THAT A 

WORKERS' COMPENSATION INSURER IS ENTITLED TO SUBROGATION 

UNLESS THE INJURED EMPLOYEE IS ABLE TO DEMONSTRATE DAMAGES 

IN EXCESS Of' THE WORKERS' COMPENSATION BENEf'ITS AND THE 

THIRD-PARTY RECOVERY 

39-71-414, MCA." 

COMBINED1 AND AMENDING SECTION 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-71-414, MCA, is amended to read: 

"39-71-414. Subrogation. (11 If an action is prosecuted 

as provided for in 39-71-412 or 39-71-413 and except as 

otherwise provided in this section, the insurer is entitled 

to subrogation for all compensation and benefits paid or to 

be paid under the Workers' Coapensation Act. The insurer's 

right of subrogation is a first lien on the claim, judgaent, 

or recovery. 

(2) (a) If the injured eaployee intends to institute 

the third-party third-party action, he the employee shall 

give the insurer reasonable notice of hia the intention to 

institute the action. 

(bl The injured employee aay request that the insurer 
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pay a proportionate share of the reasonable coat of the 

action, including e~~erneys~ attorney fees. 

(c) The insurer aay elect not to participate in the 

cost of the action. If this election is made, the insurer 

waives 501 of its subrogation rights granted by this 

section. 

(d) If the injured eaployee or the employee's personal 

representative institutes the action, the e■ployee ia 

entitled to at least one-third of the amount recovered by 

judgment or settlement less a proportionate share of 

reasonable costs, including at~orneysi attorney fees, if the 

U10unt of recovery is insufficient to provide the employee 

with that amount after payaent of subrogation. 

( 3 I If an injured eaployee refuses or fails to 

institute the ~h½rd-perty third-party action within 1 year 

from the date of injury, the insurer may institute the 

action in the name of the e■ployee and for the employee's 

benefit or that of the eaployee's personal representative. 

If the insurer institutes the action, it shall pay to the 

eaployee any amount received by judgment or settlement whieh 

that is in excess of the a.aunts paid or to be paid under 

the Workers' Compensation Act after the insurer's reasonable 

costs, including atterneyai attorney fees for prosecuting 

the action, have been deducted fr011 the recovery. 

14) An insurer aay enter into compromise agreements in 

-2-
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settlement of subrogation rights. 

(5) Regardless of whether the amount of coapensation 

and other benefits payable under the Workers' C011pensation 

Act have been fully determined, the insurer and the 

claimant's heirs or personal representative may stipulate 

the proportion of the third-party settlement to be allocated 

under subrogatlon. Upon review and approval by the 

department, the agreement constitutes a com.promise 

9 settleaent of the issue of subrogation and may not be 

10 reopened by the department. 

11 (6) (a) The insurer is entitled to full subrogation 

12 rights under this section, e•eft-theagh unless the claimant 

13 is able to de110nstrate damages in excess of the workers' 

14 c011pensation benefits and the third-party recovery coabined. 

15 file--inanrer---y-anbr09ate-a9ainet-the-efttire-aettleaen~-er 

16 everd-ef-a-third-perty-elaia-breaght-by-the-elai-nt-er--hia 

17 peraenal-repreaefttati•eT-vitheat-regard-te-the-ftatare-ef-the 

18 d■-geaT 

19 (b) If ne a survival action exists does not exist and 

20 the parties reach a settlement of a wrongful death claim 

21 without apportionment of damages by a court or jury, the 

22 insurer aay subrogate against the entire settlement aaount, 

23 without regard to the parties' apportionment of the daaages, 

24 unless the insurer is a party to the settlement agree•ent. 

25 (7) Re-gardless of whether the amount of compensation 
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and other benefits payable have been fully deter■ined, the 

insurer and the clai-nt aay stipulate the proportion of the 

third-party settle■ent to be allocated under subrogation. 

Upon review and approval by the department, the agreement 

constitutes a compromise settlement of the issue 

subrogation and may not be reopened by the department.• 

-End-

-4-
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:-,,,.,.. IILL NO • .2M 
INTRODUCED Blr }0-r,p _-t:B=J. ...... -r+ ... 11------------------

Blr REQUEST OP THE SENATE JIJDICIAR! CONl'IITTU 

A BILL POR AN ACT ENTITLED: "AN ACT CLARIFYING THAT A 

-KERS' COMPENSATION INSDRER IS ENTITLED TO SUIIIIOGATION 

UNLESS THE INJURED DIPLOHI: IS ABLE '1'0 DDIOIIS'I'RATE DAIIAGl:S 

IN EllCESS OP THE MORKERS' COMPENSATION BENEFITS ANO Tai: 

THIRD-PARTY RECOVERY 

39-71-414, MCA." 

COMBINED: AND AIIENDING Sl!lCTION 

BE IT ENACTED BY THE Ll!IGISLATURE OP THE STATE OP NONTANA: 

Section 1. Section 39-71-414, MCA, is aaended to read: 

•39-71-414. Subrogation. (l) If an action is prosecuted 

as provided for in 39-71-412 or 39-71-413 and except a■ 

otherwise provided in this section, the insurer is entitled 

to subrogation for all coapen■■tion and benefit■ paid or to 

be paid under the Worker■' Coapen■ation Act. The insurer' ■ 

ri9ht of subrogation is a fir■ t lien on the clai■, jud9■ent, 

or recovery. 

(2) (a) If the injured e■ployee intend■ to institute 

the third-party third-party action, he the e■ployee shall 

9lve the insurer reasonable notice of hie the intention to 

institute the action. 

(b) The injured e■ployee ■ay request that the in■urer 
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pay a proportionate slulre of the rea■onable cost of the 

action, includi119 ati!erney•~ attorney fee■• 

(c) The in■urer ■ay elect not to participate in the 

cost of the action. If thi■ election is -d•, the insurer 

waive■ 501 of it■ subrogation ri9hts 9ranted by this 

section. 

(d) If the injured e■ployee or the e■ployee' ■ peraonal 

repre■entative institute■ the action, the e■ployee i■ 

entitled to at least one-third of the a■ount recovered by 

jud,a■ent or ■ettle-nt less a proportionate share of 

rea■onable cost■, includi119 atterney■~ attorney fee■, if the 

._nt of recovery la insufficient to provide the e■ployee 

with tlult a■ount after pay■ent of subrogation. 

(3) If an injured e.ployee refuses or fails to 

in■titute the third-party third-party action within 1 year 

froa the date of injury, the insurer ■ay institute the 

action in the na- of the e■ployee and for the e■ploye.e • a 

benefit or that of the e■ployee's personal representative. 

If the insurer inatitutea the action, it ■hall pay to the 

e■ployee any a■ount received by judg-nt or aettle■ent whieh 

l!!!!_ is in excess of the a■ounts paid or to be paid under 

the !lockers' Compensation Act after the Insurer's reasonable 

co■ts, Including atterney■~ attorney fees for prosecutin9 

the action, have been deducted from the recovery. 

(4t An insurer aay enter into c0111pro•ise agreeaents in 

se -. S'l" 
-2-
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aettle-nt of subrogation rights. 

(5) Regardless of whether the U10unt of coapensation 

and other benefits payable under the workers' Coapensation 

Act have been fully deter■ined, the insurer and the 

clai-nt's heirs or personal representative ■ay stipulate 

the proportion of the third-party settle■ent to be allocated 

under subr09ation. Upon review and approval by the 

depart-nt, the agree-nt constitutes a co■pro■ise 

9 settle-nt of the isaue of subrogation and ■ay not be 

10 reopened by the depart-nt. 

11 (6) (a) The insurer is entitled to full subrogation 

12 rights under this aection, even-the■th unleas the claiaant 

13 ia able to de■onstrate daaages in ezcess of the workers' 

14 co■pensation benefits and the third-party recovery co■bined. 

15 flle--in81trer--•r-•■br«19t1te-e9einet-the-entire-ntt¼e-nt-er 

16 ■-rd-ef-a-thir,-perty-e¼ai■-breatt,t-by-the-e¼a¼aent-er--his 

17 per-¼-representativey-witheat-ret■rd-te-the-natare-ef-the 

18 •-.eST 
19 (b) If no ~ survival action exieta does not exist and 

20 the partlea reach a aettle-nt of a wrongful death clai■ 

21 without apportlo-ent of da-ges by a court or jury, the 

22 insurer ■ay subrogata against the entire settle■ent A110unt, 

23 without regard to the parties' apportionaent of the daaages, 

24 unless the lnaurer i ■ a party to the aettl-nt agreeaent. 

25 (71 Regardlesa of whether the a■ount of co■penaation 
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and other benefits payable have been fully deter■lned, the 

insurer and the claiaant aay stipulate the proportion of the· 

third-party settl-nt to be allocated under subrogation. 

Upon review and approval by the departaent, the agre-nt 

constitutes a co■pro■ise settleaent of the issue 

subrogation and ■ay not be reopened by the depart-nt.• 

-End-

-4-

or 



HOUSE SELECT COMMITTEE REPORT 

March 10, 1993 
Page 1 of 1 

Mr. Speaker: 
report that 

We, the select committee on Workers' Compensation 

Senate Bill 258 (third reading copy -- blue) be 
concurred in as amended • 

Signed: 

And, that such-amendments read: 

1. Page 3, line 18. 
Following: •sam&!ee." 

~i!t. chair 

Carried by: Rep. Ewer 

Insert: "If the insurer is entitled to. subrogation under this 
section, the insurer may subrogate against the entire 
settlement or award of a third-party claim brought by the 
claimant or the claimant's personal representative without 
regard to the nature of the damages." 

-END-

Comm~tee Vote: 
Yes ~ NoO_. 

~.°'~ 
HOUSE ,_'Jff ,J 

0' ~-
$'/3 1.rr 
541225SC.Hpf 
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SENATE BILL NO. 258 

INTRODUCED BY HARP 

BY REQUEST OF THE SENATE JUDICIARY COMMITTEE 

A BILL FOR AN ACT ENTITLED: "AN ACT CLARIFYING THAT A 

WORKERS' COMPENSATION INSURER IS ENTITLED TO SUBROGATION 

UNLESS THE INJURED EMPLOYEE IS ABLE TO DEMONSTRATE DAMAGES 

IN EXCESS OF THE WORKERS' COMPENSATION BENEFITS AND THE 

THIRD-PARTY RECOVERY 

39-71-414, MCA." 

COMBINED; AND AMENDING SECTION 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-71-414, MCA, is illllended to read: 

"39-71-414. Subrogation. (l) If an action is prosecuted 

as provided for in 39-71-412 or 39-71-413 and except as 

otherwise provided in this section, the insurer is entitled 

to subrogation for all compensation and benefits paid or to 

be paid under the Workers' Compensation Act. The insurer's 

right of subrogation is a first lien on the claim, judgment, 

ox recovery. 

(2) (a) If the injured eaployee intends to institute 

the third-party third-party action, he the employee shall 

give the insurer reasonable notice of his the intention to 

institute the action. 

(b) The injured employee may request that the insurer 
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pay a proportionate share of the reasonable cost of the 

action, including attorneysL attorney fees. 

(c) The insurer may elect not to participate in the 

cost of the action. If this election is made, the insurer 

waives 50\ of its subrogation rights granted by this 

section. 

(d) If the injured employee or the employee's personal 

representative institutes the action, the employee is 

entitled to at least one-third of the amount recovered by 

judgment or settlement less a proportionate share of 

reasonable costs, including attorneys~ attorney fees, if the 

amount of recovery is insufficient to provide the employee 

with that amount after payment of subrogation. 

( 3) If an injured employee refuses or fails to 

institute the th¼rd-party third-party action within 1 year 

from the date of injury, the insurer may institute the 

action in the name of the employee and for the employee's 

benefit or that of the employee's personal representative. 

If the insurer institutes the action, it shall pay to the 

employee any amount received by judgment or settlement wh¼eh 

that is in excess of the amounts paid or to be paid under 

the Workers' Compensation Act after the insurer"s reasonable 

costs, including attorneysL attorney fees for prosecuting 

the action, have been deducted from the recovery. 

(4) An insurer may enter into compromise agreements in 

-2- SB 258 
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settlement of subrogation rights. 

(5) Regardless of whether the amount of compensation 

and other benefits payable under the Workers' Compensation 

Act have been fully determined, the insurer and the 

claimant's heirs or personal representative may stipulate 

the proportion of the third-party settlement to be allocated 

under subrogation. Upon review and approval by the 

department, the agreement constitutes a compromise 

settlement of the issue of subrogation and may not be 

reopened by the department. 

(6) (a) The insurer is entitled to full subrogation 

rights under this section, e•en-Chough unless the claimant 

is able to demonstrate damages in excess of the workers' 

compensation benefits and the third-party recovery combined. 

lfhe--inaarer--aay-anbregate-against-the-entire-sett¼eaent-or 

award-o~-a-th¼rd-perey-e¼aia-broaght-by-the-e¼ai'""ne-or--his 

peraona¼-repreaentati¥e7-withont-regard-eo-the-nature-eE-the 

a ..... ges..- IF THE INSURER IS ENTITLED TO SUBROGATION UNDER 

THIS SECTION, THE INSURER MAY SUBROGATE AGAINST THE ENTIRE 

SETTLEMENT OR AWARD OF A THIRD-PARTY CLAIM BROUGHT BY THE 

CLAIMANT DR TBE CLAIMANT'S PERSONAL REPRESENTATIVE WITHOUT 

REGARD TO THE NATURE OF THE DAMAGES. 

(b) If ne ~ survival action e•is~s does not exist and 

the parties reach a settlement of a wrongful death claim 

without apportionment of damages by a court or jury, the 
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insurer may subrogate against the entire settlement amount, 

without regard to the parties' apportionment of the damages, 

unless the insurer is a party to the settlement agreement~ 

(7) Regardless of whether the amount of compensation 

and other benefits payable have been fully determined, the 

insurer and the claimant may stipulate the proportion of the 

third-party settlement to be allocated under subrogation. 

Upon review and approval by the department, the agreement 

constitutes a compromise settlement of the issue of 

subrogation and may not be reopened by the department.• 

-End-

-4- SB 258 




