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INTRODUCED BY 

A BILL FOR AN ACT ENTITLED: "AN ACT DEFINING A NONRESIDENT 

DRIVER WHO IS DISPATCHED FROM THIS STATE AND WHO WORKS FOR A 

MOTOR CARRIER BASED IN THIS STATE AS AN "EMPLOYEE OR WORKER 

IN THIS STATE"; AND AMENDING SECTIONS 

39-71-118, MCA." 

39-71-117 AND 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-71-117, MCA, is amended to read: 

"39-71-11.7. Eaployer defined. (lJ "Employer" means: 

(a) the state and each county, city and county, city 

school district, irrigation district, all other districts 

established by law, and all public corporations and 

quasi-public corporations and public agencies therein and 

every person, every prime contractor, and every firm, 

voluntary association, and private corporation, including 

any public service corporation and including an independent 

contractor who has any person in service under any 

appointment or contract of hire, expressed or implied, oral 

or written, and the legal representative of any deceased 

employer or the receivec or trustee thereof; 

(b) any association, corporation, or organization that 

seeks permission and meets the requirements set by the 

~- ,..,.. .. , ... ,.._. 
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department by rule for a group of individual employers to 

operate as self-insured under plan No. 1 of this chapter; 

and 

(c) any nonprofit association or corporation or other 

entity funded in whole or in part by federal, state, or 

local government funds that places community service 

participants, as defined in 39-71-llB(lJ(f), with nonprofit 

organizations or associations or federal, state, or local 

government entities. 

(2) A temporary service contcactor is the employer of a 

temporary worker for premium and loss experience purposes. 

(3) An employer defined in subsection (1) who utilizes 

the services of a worker furnished by another person, 

association, contractor, firm, or corporation, other than a 

temporary service contractor, is presumed to be the employer 

for workers' compensation premium and loss experience 

purposes for work performed by the worker. The presumption 

may be rebutted by substantial credible evidence of the 

following: 

I a) the person, association, contractor, firm, or 

corporation, other than a temporary service contractor, 

furnishing the services of a worker to another retains 

control over all aspects of the work performed by the 

worker, both at the inception of employment and during all 

phases of the work; and 

-2-
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(b) the person, association, contractor, firm, or 

corporation, other than a temporary service contractor, 

furnishing the services of a worker to another has obtained 

workers• compensation insurance for the worker in Montana 

both at the inception of employment and during all phases of 

the work performed. 

(4) Notwithstanding the provisions of subsection (3), 8 

an interstate or intrastate common or contract motor carrier 

doing business in this state who utilizes drivers in this 

state is considered the employer, is liable for workers• 

compensation premiums, and is subject to loss experience 

rating in this state unless: 

(a) the driver in this state is certified as an 

independent contractor as provided in 39-71-401(3); or 

( b) the person, association, contractor, firm, or 

corporation furnishing drivers in this state to a motor 

carrier has obtained workers' compensation insurance on the 

drivers in Montana both at the inception of employment and 

during all phases of the work performed." 

Section 2. Section 39-71-118, MCA, is amended to read: 

"39-71-11B. Ellployee, 

firefighter defined. (l) 

worker, worKman7 

The ~er■e term 

•wor~man•T or •worker• aeaa ~: 

and volunteer 

"employee", 

{a) each person in this state, including a contractor 

other than an independent contractor, who is in the service 
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of an employer, as defined by 39-71-117, under any 

appointment or contract of hire, expressed or implied, oral 

or written. The terms include aliens and minors, whether 

lawfully or unlawfully employed, and all of the elected and 

appointed paid public officers and officers and members of 

boards of directors of quasi-public or private corporations 

while rendering actual service for stteh the corporations for 

pay. Casual employees as defined by 39-71-116 are included 

as employees if they are not otherwise covered by workers' 

compensation and if an employer has elected to be bound by 

the provisions of the compensation law for these casual 

employments, as provided in 39-71-401(2). Household or 

domestic service is excluded. 

(b) a recipient of general relief who is performing 

work for a county of this state under the provisions of 

53-3-303 through 53-3-305 and any juvenile performing work 

under authorization of a district court judge in a 

delinquency prevention or rehabilitation program; 

(c) a person receiving on-the-job vocational 

rehabilitation training or other on-the-job training under a 

state or federal vocational training program, whether or not 

under an appointment or contract of hire with an employer as 

defined in this chapter and whether or not receiving payment 

from a third party. However, this subseclion does not apply 

to students enrolled in vocational training programs as 

-4-
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outlined abewe in this su~~ection while they are on the 

premises of a public school or community college. 

(d) students enrolled and in attendance in programs of 

vocational-technical education at designated 

vocational-technical centers; 

(e) an airman or other person employed as a volunteer 

under 67-2-105; or 

(f) a person, other than a juvenile as defined in 

subsection (l)(b), performing community service for a 

nonprofit organization or association or for a federal, 

state, or local government entity under a court order, or an 

order from a hearings officer as a result of a probation or 

parole violation, whether or not under appointment or 

contract of hire with an employer as defined in this chapter 

and whether or not receiving payment from a third party. For 

a person covered by the definition in this subsection (f): 

(i) compensation benefits must be limited to medical 

expenses pursuant to 39-71-704 and an impairment award 

pursuant to 39-71-703 that is based upon the minimum wage 

established under Title 39, chapter 3, part 4, for a 

full-time employee at the time of the injury; and 

(ii) premiums must be paid by the employer, as defined 

in 39-71-117(3), and must be based upon the minimum wage 

established under Title 39, chapter 3, part 4, for the 

number of hours of co1111Dunity service required under the 
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order from the court or hearings officer. 

( 2) The term Nvolunteer firefighter" means a 

firefighter who is an enrolled and active member of a fire 

company organized and funded by a county, a rural fire 

district, or a fire service area. 

(3) (a) If the employer is a partnership or sole 

proprietorship, 3ttch the employer may elect to include as an 

employee within the provisions of this chapter any member of 

stteft the partnership or the owner of the sole proprietorship 

devoting full 

business. 

time to the partnership or proprietorship 

(b) In the event of ettcft an election, the employer must 

serve upon the employer's insurer written notice naming the 

partners or sole proprietor to be covered c1nd stc1ting the 

level of compensation coverage desired by electing the 

amount of wages to be reported, subject to the limitations 

in subsection (J)(d). A partner or sole proprietor is not 

considered an employee within this chapter until ~tteh notice 

has been given. 

(c) A change in elected wages must be in writing and is 

effective at the start of the next quarter following 

notification. 

(d) All weekly compensation benefits must be based on 

the amount of elected wages, subject to the minimum and 

maximum limitations of this subsection. For premium 
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ratemaking and for the determination of weekly wage for 

weekly compensation benefits, the electing employer may 

elect not less than $900 a month and not more than l 1/2 

times the average weekly wage as defined in this chapter. 

(4) The trustees of a rural fire district, a county 

governing body providing rural fire protection, or the 

county commissioners or trustees for a fire service area may 

elect to include as an employee within the provisions of 

this chapter any volunteer firefighter. A volunteer 

firefighter who receives workers' compensation coverage 

under this section may not receive disability benefits under 

Title 19, chapter 12. 

(5) An employee7-workman, or worker in this state whose 

services are furnished by a person, association, contractor, 

firm, or corporation, other than a temporary service 

contractor, to an employer as defined in 39-71-117 is 

presumed to be under the control and employment of the 

18 employer. This presumption may be rebutted as provided in 

19 

20 

39-71-117(3). 

(6) For purposes of this section, an •employee7 

21 work1111:n7 or wocker in this state• means: 

22 (a) a resident of Montana who is employed by an 

23 employer and whose employment duties are primarily carried 

24 out or controlled within this state; er 

25 (b) a nonresident of Montana whose principal employment 
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duties are conducted within this state on a regular basis 

far an employer.; or 

(c} a nonresident of Montana who is employed as a 

driver by an interstate common or contract motor carrier 

based in and doing business in this state, whose employment 

duties are controlled from Montana by the mot~~ carr~er~ and 

who is disJ2_atched from this state." 

NEW SECTION. Section 3. Code c.-issioner instruction. 

Wherever the term "workman" appears in Title 39, chapter 71, 

or in legislation enacted by the 1993 legislature that is 

intended to be codified in Title 39, chapter 71, the code 

commissioner shall change the term to 11 workerN or delete the 

term and make appropriate changes in grammar. 

-End-

-8-
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SENATE BILL NO. 256 

INTRODOCED BY SWYSGOOD 

A BILL FOR AN ACT EN-TITLED: "AN ACT DEFINING A NONRESIDENT 

BRtYBR-WHe-t9-BtSPA~eHBB-PR6M-~BtS-9~A~B-ANB-WH8-W0RKS-P8R-A 

M8'f8R--eARRtBR-BASBB-tN-~Hf9-9~A~B AS AN "EMPLOYEE OR WORKER 

IN THIS STATE", PROVIDING FOR ELECTION OF COVERAGE FOR 

CERTAIN NONRESIDENTS, ANB AMENDING SECTIONS 39-71-117 AND 

39-71-11B, MCAi AND PROVIDING AN EFFECTIVE DATE,• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. section 39-71-117, MCA, is amended to read: 

•39-71-117. llllployer defined. (1) "Employer• means: 

(a) the state and each county, city and county, city 

achool district, irrigation district, all other districts 

established by law, and all public corporations and 

guasi-public corporations and public agencies therein and 

every person, every prime contractor, and every firm, 

voluntary aaaociation, and private corporation, including 

any public service corporation and including an independent 

contractor who has any person in service under any 

appointment or contract of hire, expressed or implied, oral 

or written, and the legal representative of any deceased 

employer or the receiver or trustee thereof; 

(b) any association, corporation, or organization that 
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seeks permission and meets the requirements set by the 

department by rule for a group of individual employers to 

operate as self-insured under plan No. 1 of this chapter; 

and 

(c) any nonprofit association or corporation or other 

entity funded in whole or in part by federal, state, or 

local government funds that places community service 

participants, as defined in 39-71-11B(l)(f), with nonprofit 

organizations or associations or federal, state, or local 

government entities. 

(2) A temporary service contractor is the employer of a 

temporary worker for premium and loss experience purposes. 

(3) An employer defined in subsection (1) who utilizes 

the services of a worker furnished by another person, 

association, contractor, firm, or corporation, other than a 

temporary service Contractor, is presumed to be the employer 

for workers
1 

compensation premium and loss experience 

purposes for work performed by the worker. The presumption 

may be rebutted by substantial credible evidence of the 

following: 

(a) the person, association, contractor, firm, or 

corporation, other than a temporary service contractor, 

furnishing the services of a worker to another retains 

control over all aspects of the work performed by the 

worker, both at the inception of employment and during all 

-2- SB 256 
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phases of the work; and 

(b) the person, association, contractor, firm, or 

corporation, other than a temporary service contractor, 

furnishing the services of a worker to another has obtained 

workers' compensation insurance for the worker in Montana 

both at the inception of employment and during all phases of 

the work performed. 

(4) NOtwithstanding the provisions of subsection (3), a 

an interstate or intrastate common or contract motor carrier 

doing business in this state who utilizes drivers in this 

state is considered the employer, is liable for workers' 

compensation premiums, and is subject to loss experience 

rating in this state unless: 

(a) the driver in this state is certified as an 

independent contractor as provided in 39-71-401(3); or 

(b) the person, association, contractor, firm, or 

corporation furnishing drivers in this state to a motor 

carrier has obtained workers• compensation insurance on the 

drivers in kontana both at the inception of employment and 

during all phases of the work performed." 

Section 2. section 39-71-118, MCA, is amended to read: 

•39-71-118. Eaployee. worker. werkaan7 and volunteer 

firefigbter defined. ( l) The ~eraa ~ •eaployee•7 

Mwerkaan•7 or •worker• mean~• 

(a) each person in this state, including a contractor 

-3- SB 256 
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other than an independent contractor, who is in the service 

of an employer, as defined by 39-71-117, under any 

appointment or contract of hire, expressed or implied, oral 

or written. The terms include aliens and minors, whether 

lawfully or unlawfully employed, and all of the elected and 

appointed paid public officers and officers and members of 

boards of directors of quasi-public or private corporations 

while rendering actual service for e~eft the corporations for 

pay. Casual employees as defined by 39-71-116 are included 

as employees if they are not otherwise covered by workers• 

compensation and if an employer has elected to be bound by 

the provisions of the compensation law for these casual 

employments, as provided in 39-71-401(2). Household or 

domestic service is excluded. 

(b) a recipient of general relief who is performing 

work for a county of this state under the provisions of 

53-3-303 through 53-3-305 and any juvenile performing work 

under authorization of a district court judge in a 

delinquency prevention or rehabilitation program; 

(c) a person receiving on-the-job vocational 

rehabilitation training or other on-the-job training under a 

state or federal vocational training program, whether or not 

under an appointment or contract of hire with an employer as 

defined in this chapter and whether or not receiving payment 

from a third party. However, this subsection does not apply 

-4- SB 256 
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to students encolled in vocational training programs as 

outlined abo•~ in this subsection while they are on the 

premises of a public school or community college. 

Id) students enrolled and in attendance in programs of 

vocational-technical education at designated 

vocational-technical centers; 

(e) an airman or other person employed as a volunteer 

under 67-2-105; or 

(f) a person, other than a juvenile as defined in 

subsection (l)(b), performing community service for a 

nonprofit organization or association or for a federal, 

state, or local government entity under a court order, or an 

order from a hearings officer as a result of a probation or 

parole violation, whether or not under appointment or 

contract of hire with an employer as defined in this chapter 

and whether or not. receiving payment from a third party. For 

a person covered by the definition in this subsection (f): 

Ii) compensation benefits must be limited to medical 

expenses pursuant to 39-71-704 and an impairment award 

pursuant to 39-71-703 that is based upon the minimum wage 

established under Title 39, chapter 3, part 4, for a 

full-time employee at the time of the injury; and 

(ii) premiums must be paid by the employer, as defined 

in 39-71-117(3), and must be based upon the minimum wage 

established under Title 39, chapter 3, part 4, for the 
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number of hours of community service required under the 

order from the court or hearings officer. 

12) The term Nvolunteer firefighter" means a 

firefighter who is an enrolled and active member of a fire 

company organized and funded by a county, a rural fire 

district, or a fire service area. 

13) (a) If the employer is a partnership or sole 

proprietorship, sueft the employer may elect to include as an 

employee within the provisions of this chapter any member of 

sueh !.!!! partnership or the owner of the sole proprietorship 

devoting full time to the partnership or proprietorship 

business. 

(b) In the event of etteft an election, the employer must 

serve upon the employer's insurer written notice naming the 

partners or sole proprietor to be covered and stating the 

level of compensation coverage desired by electing the 

amount of wages to be reported, subject to the limitations 

in subsection (3)(d). A partner or sole proprietor is not 

considered an employee within this chapter until stteh notice 

haa been given. 

(c) A change in elected wages must be in writing and is 

effective at the start of the next quarter following 

notification. 

(d) All weekly compensation benefits must be based on 

the amount of elected wages, subject to the minimum and 

-6- SB 256 
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maximum limitations of this subsection. For premium 

ratemaking and for the deter■ination of weekly wage for 

weekly compensation benefits, the electing employer may 

elect not less than $900 a month and not more than 1 1/2 

times the average weekly wage as defined in this chapter. 

(4) The trustees of a rural fire district, a county 

governing body providing rural fire protection, or the 

county commissioners or trustees for a fire service area may 

elect to include as an employee within the provisions of 

this chapter any volunteer firefighter. A volunteer 

firefighter who receives workers' compensation coverage 

under this section may not receive disability benefits under 

Title 19, chapter 12. 

(5) An employee,-verkJUflT or worker in this state whose 

services are furnished by a person, association, contractor, 

firm, or corporation, other than a temporary service 

contractor, to an employer as defined in 39-71-117 is 

presumed to be under the control and employment of the 

employer. This presumption may be rebutted as provided in 

39-71-11?(3), 

(6) For purposes of this section, 

wer~maftT or worker in this state• means: 

an •employeeT 

(a) a resident of Montana who is e■ployed by an 

employer and whose employment duties are primarily carried 

out or controlled within this state; er 
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(b) a nonresident of Montana whose principal employment 

duties are conducted within this state on 

for an employer.~ 

a regular basis 

(c) a--nenresiden~--e£--Montana--who--is--emp!oyed-ae-a 

dri•er-by-an-in~ers~a~e-eeffllllon--er--een~rae~--moter--earrier 

based--in-and-doin9-bttsiness-in-thie-state7-whose-emp¼oymen~ 

dttties-are-eon~ro¼!ed-irera-Montana-by-the-aetor-carrier 7 -and 

whe-is-diaJ!!_tehed-frem-this-state A NONRESIDENT OF MONTANA 

WHO DOES NOT MEET THE REQUIREMENTS OF SUBSECTION (6)(8) AND 

WHOSE EMPLOYER ELECTS COVERAGE WITH AN INSURER THAT ALLOWS 

AN ELECTION FOR AN EMPLOYER WHOSE: 

AND 

(I) NONRESIDENT EMPLOYEES ARE HIRED IN MONTANA; 

(II) NONRESIDENT EMPLOYEES' WAGES ARE PAID IN MONTANA; 

i..!!.!.l NONRESIDENT EMPLOYEES ARE SUPERVISED IN MONTANA; 

(IV} BUSINESS RECORDS ARE MAINTAINED !N MONTANA. 

(7) AN INSURER MAY REQUIRE COVERAGE FOR ALL NONRESIDENT 

EMPLOYEES OF A MONTANA EMPLOYER WHO DO NOT MEET THE 

REQUIREMENTS OF SUBSECTION (6)(8) OR (6)(C) AS A CONDITION 

OF APPROVING THE ELECTION UNDER SUBSECTION (6)(C)." 

NEW SECTION. Section 3. Code .,._issioner instruction. 

Wherever the term •workman• appears in Title 39, chapter 71, 

or in legislation enacted by the 1993 legislature that is 

intended to be codified in Title 39, chapter 71, the code 

commissioner shall change the term to •worker· or delete the 

-8- SB 256 
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l term and make appropriate changes in grammar. 

2 

3 

IIEW SECTION. SECTION 4. EFFECTIVE DATE, [THIS ACT] IS 

EFFECTIVE JULY 1 1 1993. 

-End-

-9- SB 256 



.. 

53rd Legislature SB 0256/02 

l 

2 

3 

• 
5 

6 

7 

8 

9 

10 

11 

12 

13 

u 
15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SENATE BILL NO. 256 

INTRODUCED BY SWYSGOOO 

A BILL POR AN ACT ENTITLED: "All ACT DU'INIHG A NONRESIDENT 

BRtVIIR-Wll8-f8-HSPAftll89-PR811-~Bf8-ftA~B-A119-Wll&--8-P8R-A 

----eARRHIII-BASIIB-fN-HH-ftA~B AS AN "BMPLOYU OR IIOJUtER 

IU TRIS STATE"; PROVIDING POR ELECTION OP COVERAGE POR 

CERTAIN NONRESIDENTS; ANB AllEIIOitlG SECTIONS 39-71-117 AND 

39-71-118, IICAi AND ~ROVIDIHG AN U'PEC'l'I~_DATE. • 

BE IT ENACTED BY '!'BB LEGISLATURE OF THE STATE OP IIOIITANA, 

Section 1. Section 39-71-117, MCA, i ■ -nded to read, 

"39-71-117. -■ployer defined. (11 "Ellployer• -an■ : 

(■ I the atate and each county, city and county, city 

school district, irrigation district, all other diatr-ict■ 

eatabli■hed by law, and all public corporation■ and 

qua■i-public corporation■ and public agenciea therein and 

every per■on, every pri- contractor, and every fira, 

voluntary a■■ociation, and private corporation, including 

any public service corporation and including an independent 

contractor who baa any person in service under any 

appointment or contract of hire, expressed or iaplied, oral 

or written, and the legal repre■entatlve of any deceased 

employer or the receiver or trustee thereof: 

(b) any association, corporation, or organization that 
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■eeka peraiaaion and -et■ the requir-nta aet by the 

depar~nt by rule for a group of individual eaployera to 

operate a■ ■elf-insured under plan No. l of thi ■ chapter; 

and 

(cl any nonprofit a■■ociation or corporation or other 

entity funded in vhole or in part by federal, ■tate, or 

local governaent fund■ that place■ coaaunity ■ervice 

participants, as defined in 39-7l-ll8(ll(fl, with nonprofit 

organizations or aaaociationa or federal, ■tate, or local 

governaent entities. 

(2) A teaporary service contractor ia the eaployer of a 

teaporary worker for preaiua and loss experience purposes. 

(3) An eaployer defined in subsection (11 who utilizes 

the service• of a worker furnished by another person, 

association, contractor, fira, or corporation, other than a 

teaporary service contractor, la presuaed to be the eaployer 

for workers• c01111penaation pr..,iua and loss ezperienc• 

purpoaea for work perfor-d by the worker. The preauaption 

aay be rebutted by ■ub■tantial credible evidence of the 

following: 

(a) the person, aa■ociation, contractor, flra, or 

corporation, other than a teaporary service contractor, 

furniahing the services of a worker to another retains 

control over all aapecta of the work performed by the 

worker, both at the inception of e■ploy■ent and -during all 
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phases of the work1 and 

(b) the peraon, association, contractor, fir■ , or

corporation, other than a teaporary ■ervice contractor, 

furnishing the services of a worker to another has obtained 

workers' c011penaation insurance for the worker in Montana 

both at the inception of e■ployw,ent and during all phases of 

the work perfor-d. 

(4) Notwithstanding the provisions of subsection (3), a 

an interstate or intra■tate coaaon or contract 110tor carrier 

doing buaine■s in this state who utilizes drivers in this 

state is considered the e■ployer, is liable for workers' 

coapensation pre■iu■a, and ia subject to loss ezperience 

rating in this state unless: 

ta) the driver in thia state is certified as an 

independent contractor aa provided in 39-71-401(3)1 or 

(b) the person, aaaociation, contractor, fir•, or 

corporation furnishing drivers in this state to a ■otor 

carrier haa obtained workers• coapenaation insurance on the 

drivers in Montana botb at the inception of e■ploy.ent and 

duri09 all phases of the work perfor■ed." 

Section 2. Section 39-71-118, MCA, i ■ a■ended to read: 

"39-71-118. a,,ployee, "°rker, wor~-DT and volunt-r 

firefighter defined. Ill The ~•r- ~ "e■ployee"T 

•work-n•y or •worker• aean !!!!!!!= 

(a) each person in thi ■ state, including a contractor 
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other than an independent contractor, who is in the service 

of an e■ployer, a■ defined by 39-71-117, under any 

appoint■ent or contract of hire, ezpressed or i■plied, oral 

or written. The ter■■ include aliens and ■inora, whether 

lawfully or unlawfully e■ployed, and all of the elected and 

appointed paid public officers and officers and ■e■bers of 

boards of directors of quasi-public or private corporations 

while rendering actual service for sueb lli corporations for 

pay. Casual eaployees as defined by 39-71-116 are included 

as e■ployees if they are not otherwise covered by wotkers' 

compensation and if an e■ployer has elected to be bound by 

the provisions of the co■pensation law for theae caaual 

e■plo,-nta, aa provided in 39-71-401(2). Household or 

doaeatic aervice ia eacluded. 

(bl a recipient of general relief wbo is perfor■in9 

work fo< a county of this state under the provision■ of 

53-3-303 through 53-3-305 and any juvenile perfor■ing work 

under authorisation of a district court judge in a 

delinquency prevention or rehabilitation progra■ i 

(C) a person receiving on-the-job vocational 

rehabilitation training or other on-the-job training under a 

atate or federal vocational training program, whether or not 

under an appointaent or contract of hira with an employer as 

defined in this chapter and whether ot not <eceiving payw,ent 

from a third party. However, this subsection does not apply 
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to students enrolled in vocational training prograaa as 

outlined above in this subsection while they are on the 

premises of a public school or coaaunity college. 

(di student■ enrolled and in attendance in progrUUI of 

vocational-technical education at designated 

vocational-technical centers, 

(e) an air-nor other person employed as a volunteer 

under 67-2-1D51 or 

(fl a person, other than a juvenile a• defined in 

subsection (l)(b), perforaing community service for a 

nonprofit organization or association or for a federal, 

■tate, or local governaent entity under a court order, or an 

order froa a hearings officer aa a result of a probation or 

parole violation, whether or ·not under appointaent or 

contract of hire with an eaployer as defined in this chapter 

and whether or not receiving payaent froa a third party. For 

a peraon covered by the definition in this subsection (f): 

(i) c0111pensation benefits aust be liaited to aedical 

expenses pursuant to 39-71-7D4 and an i■pairaent award 

pursuant to 39-71-703 that is baaed upon the aini■u■ wage 

established under Title 39, chapter 3, part 4, for a 

full-tiae employee at the tiae of the injury, and 

(ii) pre■iu■a must be paid by the employer, as defined 

in 39-71-117(3), and ■ust be based upon the mini■u■ wage 

established under Title 39, chapter 3, part 4, for the 
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nu■ber of hours of co■aunity service required under the 

order fro■ the court or hearings officer. 

(2) The ter■ •volunteer firefighter• aeana a 

firefighter who ia an enrolled and active ■e■ber of a fire 

co■pany organised and funded by a county, a rural fire 

district, or a fire service area. 

(3) (a) If the e■ployer la a partnership or sole 

proprietorship, aaeh ~ e■ployer ■ay elect to include aa an 

eaployee within the provisions of this chapter any ■--bar of 

aaeh the partnership or the owner of the sole proprietorship 

devoting full ti■e to the partnership or proprietorship 

business. 

(bl In the event of 9'1eh !.!!. election, the employer must 

serve upon the e■ployer•s insurer written notice na■ ing the 

partners or sole proprietor to be covered and stating the 

level of compensation coverage desired by electing the 

amount of wages to be reported, subject to the li■itationa 

in subsection (3)(d). A partner or sole proprietor is not 

considered an e■ployee within thi ■ chapter until ■neh notice 

has been given. 

(c) A change in elected wages ■ust be in writing and is 

effective at the start of the next quarter following 

notification. 

(d) All weekly compensation benefits must be based on 

the aaount of elected wages, subject to the mini■um and 
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uxi■u■ li■itations of this aubsection. Por pre■iwa 

rateaaking and for the deter■ination of weekly wage for 

weekly coapensation benefits, the electing eaployer aay 

elect not leas than $900 a aonth and not 110re than l 1/2 

ti■es the average weekly wage as defined in this chapter. 

(4) The trustees of a rural fire diatrict, a county 

governing body providing rural fire protection, or the 

county coamiasioners or trustees for a fire service area may 

elect to include a■ an e■ployee 

thi ■ chapter any volunteer 

within the provisions of 

firefighter. A volunteer 

firefighter who receives worker■' ca.penaatlon coverage 

under this ■action ■ay not receive disability benefits under 

Title 19, chapter 12. 

(SI An employee7-work■aft7 or worker in this state whose 

services are furnished by a person, association, contractor, 

fir■, or corporation, other than a temporary service 

contractor, to an employer as defined in 39-71-117 la 

preauaed to be under the control and -ploymant of the 

eaployer. Thia pre■W1Ption aay be rebutted as provided in 

39-71-117(3). 

(61 Por purposes of thia section, an •eaployeey 

worltNft7 or worker in this state• aeane: 

fa) a resident of Montana who is e■ployed by an 

e■ployer and whose eaiployment duties are priaarily carried 

out or controlled within this state; or 
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fbl a nonresident of Montana whose principal employment 

duties are conducted within this state on a regular baaia 

for an e■ployerT.!.......2!. 

Cc) s--nonres¼dent--of--Montena--who--ia--eaip¼eyed-ea-e 

dr¼Yer-by-an-¼n~eratate-e0111aen--er--eontrae~--ae~er--eerrier 

lleaed--¼n-■nd-de¼n9-bea¼neaa-¼n-th¼a-atate7-whoae-e■p¼eyaent 

det¼ea-ere-contro¼¼ed-fr--Mofttane-by-the-aetor-carr¼erz-•nd 

whe-ia-dia1111tehed-fr--thia-atate A NONRESIDEN'l' OP MONTANA 

NBO DOES NOT MEET THE REQUIREMENTS OP SUBSEC'l'ION f 611 B) AHO 

IIBOSE EMPLOYER ELECTS COVERAGE 111TB AN INSURER 'l'BAT ALLOWS 

AN ELECTION POii AH EMPLOYER IIBOSE: 

AIID 

II) NONRESIDEN'l' EMPLOYEES ARE HIRED IN MONTANA; 

III) IIONRESIDEN'l' EMPLOYEES' WAGES ARE PAID IN MONTANA; 

IIII) NONRESIDEN'l' EMPLOYEES ARE SUPERVISED IN MONTANA/ 

IIV) BUSINESS RECORDS ARE MAINTAINED IN MONTANA. 

171 AN INSURER MAY REQUIRE COVERAGE f'OR ALL NONRESIDEN'l' 

EMPLOYEES OP A MONTANA EMPLOYER WHO DO NOT MEE'!' THE 

REQUIREMENTS OP SUBSEC'l'ION 161fBI OR 161(CJ AS A CONDITION 

OP .APPROVING 'l'IIE ELECTION UNDER SUBSECTION (6JfC)." 

NEIi S~ION. Section 3. Code ~issioner inatruction. 

Nherever the ter■ •workaan" appears in Title 39, chapter 71, 

or in legialation enacted by the 1993 legislature that is 

intended to be codified in Title 39, chapter 71, the code 

c01111iaaioner shall change the term to •worker• or delete the 
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1 ter■ and -ke appropriate changes in gr-r. 

2 

3 

IIElf SECTIOII. SECTION 4. EPPl!lCTIVE DATE. I TRIS ACT J IS 

EPFECTIVE JULY lL ~93. 

-End-
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HOUSE STANDING COMMITTEE REPORT 

Mr. Speaker: we, the committee on Labor 

March 12, 1993 

Page 1 of 3 

report that Senate 

Bill 256 (third reading 

amended. o~,,::"::~ ~••• 
AndL that such amendments read: 

1. Title, line 8. 
Following: "NONRESIDENTS;• 

Carried by: Rep. Driscoll 

Insert: "REQUIRING OUT-OF-STATE EMPLOYERS ENGAGED IN THE 
CONSTRUCTION INDUSTRY TO OBTAIN WORKERS' COMPENSATION 
COVERAGE FOR THEIR OUT-OF-STATE EMPLOYEES UNDER THE 
PROVISIONS OF MONTANA LAW1" 

Following: n39-71-117" 
Strike: "AND" 
Insert: •, 11 

2. Title, line 9. 
Following: "39-71-118," 
Insert: "AND 39-71-402," 
Following: "AN" 
Insert: "IMMEDIATE" 

3. Page 8, line 3. 
Strike: "or" 
Insert: "le, a nonresident employee of an employer from another 

state engaged in the construction industry, as defined in 
39-71-116, within this state; or" 

Renumber: subsequent subsection 

4, Page 8, lines 19 and 20. 
Strike: "l.llill" 
Insert: "(6) (di• 

5 . Page B, line 21. 
Following: line 20 
Insert: "Section 3. Section 39-71-402, MCA, is amended to read: 

"39-71-402. Extraterritorial application and reciprocity -
exception. (1) If a worker employed in this state who is subject 
to the provisions of this chapter temporarily leaves the state 

Committee Vote: 
!, ,:J Yes ....I,..:/----' No __ • 561645SC.Hss 

March 12, 1993 
Page 2 of 3 

incidental to that employment and receives an injury arising out 
of and in the course of &\:teft employment, the provisions of·this 
chapter~ apply to iHHH\ the worker as though he the worker 
were injured within this state. 

(2) U Except as provided in subsection {5), if a worker 
from another state and h-i-9 the worker 1 s employer from another 
state are temporarily engaged in work within this state, this 
chapter 9ft<t¼¼ does not apply to them: 

(a) if the employer and employee are bound by the 
provisions of the workers' compensation law or similar law of 
- the other state~ that applies to them while they are in 
the state of Montana; and --

(bl if the Workers' Compensation Act of this state is 
recognized and given effect as the exclusive remedy for workers 
employed in this state who are injured while temporarily employed 
in - the other state. 

(31--X certificate from an authorized officer of the 
workers' compensation department or similar agency of another 
state certifying that an employer of -stteh the other state is 
bound by the Workers' Compensation Act of the state and that its 
act will be applied to employees of the employer while .in the 
state of Montana eball he is prima facie evidence of the 
application of the workers.-----compensation law of the certifying 
state. 

(4) The department may, with the approval of the governor, 
enter into agreements with workers' compensation agencies of 
other states for the purpose of promulgating regulations not 
inconsistent with the provisions of this chapter to carry out the 
extraterritorial application of the workers' compensation laws of 
the agreeing states. 

(5) ~tie pre io:i.ene ef tfti."J section d:e not e.ppl} to the 
eeRaerHae:i.e~ iflBuser~ as Be!ifte~ in 39 71 116, Employers from 
another state that are engaged in the construction industry, as 
defined in 39-71-116 1 and that employ workers from another state 
shall obtain coverage for those workers under the provisions of 
this chapter.•• 
Renumber: subsequent sections 

6 . Page 9, 1 ine 2 • 
Following: line 1 
Insert: " 

NEW SECTION. Section 5. 
affect rights and duties that 
incurred, or' proceedings that 
date of this act].• 
Renumber: subsequent section 

7. Page 9, line 3. 
Strike: "JULY 1, 1993" 

Saving clause. [This act] does not 
matured, penalties that were 
were begun before [the effective 

S6 .:156 

HOUSE 



Insert: "on passage and approval• 

March 12, 1993 
Page 3 of 3 

561645SC.Hss 
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SENATE BILL NO. 256 

INTRODUCED BY SWYSGOOD 

A BILL FOR AN ACT ENTITLED: "AN ACT DEFINING A NONRESIDENT 

BRfYBR-WHB-iS-BiSPA'l'eHBB-PRBM-'l'HlS-S'l'A'l'E-ANB-WHB-WBRKS-PBR-A 

MBTBR--eARRHlR-BASEB-lN-'l'HfS-S'l'A'l'E AS AN "EMPLOYEE OR WORKER 

IN THIS STATE"; PROVIDING FOR ELECTION OF COVERAGE FOR 

CERTAIN NONRESIDENTS; REQUIRING OUT-OF-STATE EMPLOYERS 

ENGAGED IN THE CONSTRUCTION INDUSTRY TO OBTAIN WORKERS' 

COMPENSATION COVERAGE FOR THEIR OUT-OF STATE EMPLOYEES UNDER 

THE PROVISIONS OF MONTANA LAW; ANB AMENDING SECTIONS 

39-71-117 ANBL 39-71-118, AND 39-71-402 1 MCAl AND PROVIDING 

AN IMMEDIATE EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA; 

Section 1. Section 39-71-117, MCA, is amended to read, 

"39-71-117. Employer defined. (1) "Employer" means; 

(a) the state and each county, city and county, city 

school district, irrigation district, all othec districts 

established by law, and all public corporations and 

quasi-public corporations and public agencies therein and 

every person, every prime contractor, and every firm, 

voluntary association, and private corporation, including 

any public service corporation and including an independent 

contractor who has any person in service under any 
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appointment or contract of hire, expressed or implied, oral 

or written, and the legal representative of any deceased 

employer or the receiver or trustee thereof: 

(b) any association, corporation, or organization that 

seeks permission and meets the requirements set by the 

department by rule for a group of individual employers to 

operate as self-insured under plan No. 1 of this chapter; 

and 

(c) any nonprofit association or corporation or other 

entity funded in whole or in part by federal, state, or 

local government funds that places community service 

participants, as defined in 39-7l-ll8(l)(f), with nonprofit 

organizations or associations or federal, state, or local 

government entities. 

(2) A temporary service contractor is the employer of a 

temporary worker for premium and loss experience purposes. 

(3) An employer defined in subsection (1) who utilizes 

the services of a worker furnished by another person, 

association, contractor, firm, or corporation, other than a 

temporary service contractor, is presumed to be the employer 

for workers' compensation premium and loss experience 

purposes for work performed by the worker. The presumption 

may be rebutted by substantial credible evidence of the 

following, 

ta) the person, association, contractor, firm, or 
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a temporary service contractor, 

of a worker to another retains 

control over all aspects of the work performed by the 

worker, both at the inception of employment and during all 

phases of the work; and 

(b) the person, association, contractor, firm, or 

corporation, other than a temporary service contractor, 

furnishing the services of a worker to another has obtained 

workers• compensation insurance for the worker in Montana 

both at the inception of employment and during all phases of 

the work performed. 

(4) Notwithstanding the provisions of subsection (3), a 

an interstate or intrastate common or contract motor carrier 

doing business in this state who utilizes drivers in this 

state is considered the employer, is liable for workers' 

compensation premiums, and is subject to loss experience 

rating in this state unless: 

(a) the driver in this state is certified as an 

independent contractor as provided in 39-71-401(3); or 

(b) the person, association, contractor, firm, or 

corporation furnishing drivers in this state to a motor 

carrier has obtained workers' compensation insurance on the 

drivers in Montana both at the inception of employment and 

during all phases of the work performed." 

Section 2. Section 39-71-118, MCA, is amended to read: 
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•39-71-118. Ellployee, 

firefighter defined. (1) 

worker, wor~man7 

The tf!rme term 

uwor~manuT or •worker" mean~: 

SB 0256/03 

and volunteer 

"employee"T 

(a) each person in this state, including a contractor 

other than an independent contractor, who is in the service 

of an employer, as defined by 39-71-117, under any 

appointment or contract of hire, expressed or implied, oral 

or written. The terms include aliens and minors, whether 

lawfully or unlawfully employed, and all of the elected and 

appointed paid public officers and officers and members of 

boards of directors of quasi-public or private corporations 

while rendering actual service for Sbch the corporations for 

pay. Casual employees as defined by 39-71-116 are included 

as employees if they are not otherwise covered by workers' 

compensation and if an employer has elected to be bound by 

the provisions of the compensation law for these casual 

employments, as provided in 39-71-401(2). Household or 

domestic service is excluded. 

(b) a recipient of general relief who is performing 

work for a county of this state under the provisions of 

53-3-303 through 53-3-305 and any juvenile performing work 

under authorization of a district court judge in a 

delinquency prevention or rehabilitation program; 

(c) a person receiving on-the-job vocational 

rehabilitation training or other on-the-job training under a 
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state or federal vocational training program, whether or not 

under an appointment or contract of hire with an employer as 

defined in this chapter and whether or not receiving payment 

from a third party. However, this subsection does not apply 

to students enrolled in vocational training programs as 

outlined aboye in this subsection while they are on the 

premises of a public school or community college. 

(d) students enrolled and in attendance in programs of 

vocational-technical education at designated 

vocational-technical centers; 

(e) an airman or other person employed as a volunteer 

under 67-2-105; or 

(f) a person, other than a juvenile as defined in 

subsection (l)(b), performing community 

nonprofit organization or association or 

service for a 

for a federal, 

state, or local government entity under a court order, or an 

order from a hearings officer as a result of a probation or 

parole violation, whether or not under appointment or 

contract of hire with an employer as defined in this chapter 

and whether or not receiving payment from a third party. For 

a person covered by the definition in this subsection (f): 

(i) compensation benefits must be limited to medical 

expenses pursuant to 39-71-704 and an impairment award 

pursuant to 39-71-703 that is based upon the minimum wage 

established under Title 39, chapter 3, part 4, for a 
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full-time employee at the time of the injury; and 

(ii) premiums must be paid by the employer, as defined 

in 39-71-117(3), and must be based upon the minimum wage 

established under Title 39, chapter 3, part 4, for the 

number of hours of comm.unity service required under the 

order from the court or hearings officer. 

(2) The term "volunteer firefighter" means a 

firefighter who is an enrolled and active member of a fire 

company organized and funded by a county, a rural fire 

district, or a fire service area. 

(3) (a) If the employer is a partnership or sole 

proprietorship, etteh the employer may elect to include as an 

employee within the provisions of this chapter any member of 

sttch the partnership or the owner of the sole proprietorship 

devoting full time to the partnership or proprietorship 

business. 

(b) In the event of such an election, the employer must 

serve upon the employer 1 s insurer written notice naming the 

partners or sole proprietor to be covered and stating the 

level of compensation coverage desired by electing the 

amount of wages to be reported, subject to the limitations 

in subsection (3)(d). A partner or sole proprietor is not 

considered an employee within this chapter until such not_ice 

has been given. 

(c) A change in elected wages must be in writing and is 
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effective at the start of the next quarter following 

notification. 

(d) All weekly compensation benefits must be based on 

the amount of elected wages, subject to the minimum and 

maximum limitations of this subsection. For premium 

ratemaking and for the determination of weekly wage for 

weekly compensation benefits, the electing employer may 

elect not less than $900 a month and not more than l 1/2 

times the average weekly wage as defined in this chapter. 

(4) The trustees of a rural fire district, a county 

governing body providing rural fire protection, or the 

county commissioners or trustees for a fire service area may 

elect to include as an employee within the provisions of 

this chapter any volunteer firefighter. A volunteer 

firefighter who receives workers' compensation coverage 

under this section may not receive disability benefits under 

Title 19, chapter 12. 

(5) An employee7-werkman7 or worker in this state whose 

services are furnished by a person, association, contractor, 

firm, or corporation, other 

contractor, to an employer as 

than a 

defined 

temporary service 

in 39-71-117 is 

presumed to be under the control and employment of the 

employer. This presumption may be rebutted as provided in 

39-71-117(3). 

(6) For purposes of this section, an 11 employee7 
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werkman7 or worker in this state 11 means: 

(a) a resident of Montana who is employed by an 

employer and whose employment duties are primarily carried 

out or controlled within this state; or 

{b) a nonresident of Montana whose principal employment 

duties are conducted within this state on a regular basis 

for an employersL er 

(C) A NONRESIDENT EMPLOYEE OF AN EMPLOYER FROM ANOTHER 

STATE ENGAGED IN THE CONSTRUCTION INDUSTRY, AS DEFINED IN 

39-71-116, WITHIN THIS STATE; OR 

~ a-nonresiden~-e£-Mont8na-whe-ie--emp¼oyed--as--a 

dri¥er--by--an--in~ers~a~e--eellll!lon-or-eon~rae~-mo~or-carrier 

based-¼n-and-de¼n9-business-in-~his-sta~e7-wftose--emp¼oymene 

dtt~¼es-are-eontre¼¼ed-£rom-Montana-by-the-motor-earr¼er,-and 

whe--ia--diapatehed-fre111-thia-state A NONRESIDENT OF MONTANA 

WHO DOES NOT MEET THE REQUIREMENTS OF SUBSECTION (6)(8) AND 

WHOSE EMPLOYER ELECTS COVERAGE WITH AN INSURER THAT ALLOWS 

AN ELECTION FOR AN EMPLOYER WHOSE: 

AND 

(I) NONRESIDENT EMPLOYEES ARE HIRED IN MONTANA; 

(II) NONRESIDENT EMPLOYEES' WAGES ARE PAID IN MONTANA; 

(III) NONRESIDENT EMPLOYEES ARE SUPERVISED IN MONTANA; 

(IV} BUSINESS RECORDS ARE MAINTAINED IN MONTANA. 

(7) AN INSURER MAY REQUIRE COVERAGE FOR ALL NONRESIDENT 

EMPLOYEES OF A MONTANA EMPLOYER WHO DO NOT MEET THE 
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REQUIREMENTS OF SUBSECTION (6)(8) OR f!:ti:gJ (6)(0) AS A 

CONDITION OF APPROVING THE ELECTION UNDER SUBSECTION ~ 

ill1!U .• 

SECTION 3. SECTION 39-71-402, MCA, IS AMENDED TO READ: 

"39-71-402. Extraterritorial application and 

reciprocity exception. (l) If a worker employed in this 

state who is subject to the provisions of this chapter 

temporarily leaves the state incidental to that employment 

and receives an injury arising out of and in the course of 

etteh employment, the provisions of this chapter shall apply 

to stteh the worker as though he the worker were injured 

within this state. 

(2) ¼f Except as provided in subsection (5), if a 

worker from another state and h¼s th~ worker•s employer from 

another state are temporarily engaged in work within this 

state, this chapter shall does not apply to them: 

(a) if the employer and employee are bound by the 

provisions of the workers• compensation law or similar law 

of etteh the other state vhieh that applies to them while 

they are in the state of Montana; and 

(b) if the Workers' Compensation Act of this state is 

recognized and given effect as the exclusive remedy for 

workers employed in this state who are injured while 

temporarily employed in stteh the other state. 

(3) A certificate from an authorized officer of the 
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workers• compensation department or similar agency of 

another state certifying that an employer of s~eft the other 

state is bound by the Workers' Compensation Act of the state 

and that its act will be applied to employees of the 

employer while in the state of Montana 9ha¼l-be is prima 

facie evidence of the application of the workers' 

compensation law of the certifying state. 

(4) The department may, with the approval of the 

governor, enter into agreements with workers 1 compensation 

agencies of other states for the purpose of promulgating 

regulations not inconsistent with the provisions of this 

chapter to carry out the extraterritorial application of the 

workers' compensation laws of the agreeing states. 

(5) ~he-pro¥ieions-of-th±s-eeet±on-do-not-spply-to--the 

eonstrttetion--indttetry--as--def±ned--in-39-~l-ll6~ Employers 

from another state that are engaged in the construction 

industry, as defined in 39-71-116 1 and that employ workers 

from another state shall obtain coverage for th9se workers 

under the provisions of this chapter." 

NEW SECTION. Section 4. Code .,._issioner instruction. 

Wherever the term "workman" appears in Title 39, chapter 71, 

or in legislation enacted by the 1993 legislature that is 

intended to be codified in Title 39, chapter 71, the code 

commissioner shall change the term to "worker" or delete the 

term and make appropriate changes in grammar. 
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1 NEW SECTION. SECTION 5. SAVING CLAUSE. ]1'HIS A~Tl DOES 

2 NOT AFFECT RIGHTS AND DUTIES THAT MATURED, PENALTIES THAT 

3 WERE INCURRED, OR PROCEEDINGS THAT WERE BEGUN BEFOR_E:____JTHE 

4 EFFECTIVE DATE OF TBIS ACT}. 

5 NEW SECTION. SECTION 6. EFFECTIVE DATE. lTHIS ACT] IS 

6 EFFECTIVE dBbY-¼,-¼99~ ON PASSAGE AND APPROVAL. 

-End-
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