SENATE BILL NO. 256
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A BILL FOR AN ACT ENTITLED: "“AN ACT DEFINING A NONRESIDENT
DRIVER WHO 1S DISPATCHED FROM THIS STATE AND WHO WORKS FOR A
MOTOR CARRIER BASED IN THIS STATE AS AN "EMPLOYEE OR WORKER
IN THIS STATE"; AND AMENDING SECTIONS 39-71-117 AND

39-71-118, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 39-71-117, MCA, is amended to read:

"39-71-117. Employer defined. (1) "Employer" means:

{a) the state and each county, city and county, city
school district, irrigation district, all other districts
established by law, and all public corporations and
quasi-public corporations and public agencies therein and
every person, every prime contractor, and every firm,
voluntary association, and private corporation, including
any public service corporation and including an independent
contractor who has any person in service under any
appointment or contract of hire, expressed or implied., oral
or written, and the 1legal representative of any deceased
employer or the receiver or trustee thereof;

{b) any association, corporation, or organization that

seeks permission and meets the requirements set by the
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department by rule for a group of individual employers to
operate as self-insured unde; plan No. 1 of this chapter;
and

{c) any nconprofit association or corporation or other
entity funded in whole or in part by federal, state, ar
local government funds that places community service
participants, as defined in 39-71-118(1)(f), with nonprofit
organizations or associations or federal, state, or 1local
government entities.

{2) A temporary service contractor is the employer of a
temporary worker for premium and loss experience purposes.

(3) An employer defined in subsection (1) who utilizes
the services of a worker furnished by another perscn,
association, contractor, firm, or corporation, other than a
femporary service contractor, is presumed tc be the employer
for workers' compensation premium and 1loss exper ience
purposes for work performed by the worker. The presumption
may be rebutted by substantial credible evidence of the
following:

(a) the person, association, contractor, Ffirm, or
corporation, cther than a temporary service contractor,
furnishing the services of a worker to another retains
control over all aspects of the work performed by the
worker, both at the inception of employment and during all
phases of the work; and
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{b} the person, association, contractor, firm, or
corporation, other than a temporary service contractor.,
furnishing the services of a worker to another has obtained
workers' compensation insurance for the worker in Montana
both at the inception of employment and during all phases of
the work performed.

(4) WNotwithstanding the provisions of subsection {3), a

an interstate or intrastate common or contract motor carrier

doing business in this state who utilizes drivers in this
state is considered the employer, is liable for workers®
compensation premiums, and is subject to 1loss experience
rating in this state unless:

(a) the driver in this state is certified as an
independent contractor as provided in 39-71-401(3); or

(b) the person, association, contractor, firm, or
corporation furnishing drivers in this state to a motor
carrier has obtained workers' compensation insurance on the
drivers in Montana both at the inception of employment and

during all phases of the work performed."

Section 2. Section 39-71-118, MCA, is amended to read:

*39-71-118. Employee, worker, workmany and volunteer
firefighter defined. (1) The terma term “employee®y
Sworkmanty or "worker® mean means:

{a) each person 1in this state, including a contractor

other than an independent contracter, who is in the service
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of an employer, as defined by 39-71-117, under any
appointment or contract of hire, expressed or implied, oral

or written. The terms include aliens and minors, whether

lawfully or unlawfully employed, and all of the elected and

appointed paid public officers and officers and members of
boards of directors of quasi-public or private corporations
while rendering actual service for swneh the corporations for
pay. <Casual employees as defined by 39~71-116 are included
as employees if they are not otherwise covered by workers®
compensation and if an employer has elected to be bound by
the provisions of the compensation law for these casual
employments, as provided in 39-71-401(2). Household or
domestic service is excluded.

(b) a recipient of general relief who is performing
work for a county of this state under the provisions of
53-3-303 through 53-3-305 and any juvenile performing work
under authorization of a district court judge in a
delinguency prevention or rehabilitation program;

(c) a person receiving on-the-job vocational
rehabilitation training or other on-the-job training under a
state or federal vocational training program, whether or not
under an appointment or contract of hire with an employer as
defined in this chapter and whether or not receiving payment
from a third party. However, this subseclion does not apply

to students enrolled in vocational training programs as
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outlined abave in this subgsection while they are on the

premises of a public school or community college.

{d) students enrolled and in attendance in programs of
vocational-technical education at designated
vocational-technical centers;

(e) an airman or other person employed as a volunteer
under 67-2-105; or

(f} a person, other than a Jjuvenile as defined in
subsection (1){b), performing community service for a
nonprofit organization or association or for a federal,
state, or local government entity under a court order, or an
order from a hearings officer as a result of a probation or
parcle violation, whether or not under appointment or
contract of hire with an employer as defined in this chapter
and whether or not receiving payment from a third party. For
a person covered by the definition in this subsection (f):

{i) compensation benefits must be limited to medical
expenses pursuant to 39-71-704 and an impairment award
pursuant te 39-71-703 that is based upon the minimum wage
established under Title 139, chapter 3, part 4, for a
full-time employee at the time of the injury; and

{ii) premiums must be paid by the employer, as defined
in 39-71-117(3), and must be based upon the minimum wage
established under Title 3%, chapter 3, part 4, for the

number of hours o©of community service required under the
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order from the court or hearings officer.

{2) The term "volunteer firefighter” means a

firefighter who is an enrolled and active member of a fire
company organized and funded by a county, a rural fire

district, or a fire service area.

(3) (a) If the employer is a partnership or sole
proprietorship, such the employer may elect to include as an
employee within the provisions of this chapter any member of

such the partnership or the owner of the sole proprietorship
devoting full time to the partnership or Proprietorship

business.

(b) In the event of sueh an election, the employer must
Serve upon the employer's insurer written notice naming the

partners or scle proprietor to be covered and stating the

level of compensation coverage desired by electing the

amount of wages to be reported, subject to the limitations

in subsection {3)}{(d). A partner or sole proprietor is not

considered an employee within this chapter until swueh notice

has been given.

(c) A change in elected wages must be in writing and is

effective at the start of the next gquarter following

notification.

(d) All weekly compensation benefits must be based on

the amount of elected wages, subject to the minimum and

max imum limitations of this subsection. Por premium
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ratemaking and for the determination of weekly wage for
weekly compensation benefits, the electing employer may
elect not less than $900 a month and not more than 1 1/2
times the average weekly wage as defined in this chapter .

(4) The trustees of a rural fire district, a county
governing body providing rural fire protection, or the
county commissioners or trustees for a fire service area may
elect to include as an employee within the provisions of
this chapter any volunteer firefighter. A volunteer
firefighter who receives workers' compensation coverage
under this section may not receive disability benefits under
Title 19, chapter 12.

(5) An employeer-workmany Or worker in this state whose
services are furnished by a person, association, contractor,
firm, or corporation, other than a temporary service
contractor, to an employer as defined in 39-71-117 is
presumed to be under the contrcl and employment of the
employer. This presumption may be rebutted as provided in
39-71-117(3).

{6) Por purposes of this section, an "employeer
workmanrs Or worker in this state” means:

(a) a resident of Montana who is employed by an
employer and whose employment duties are primarily carried
out or controlled within this state; er

(b) a nonresident of Montana whose principal employment
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duties are conducted within this state on a regular basis
Eor an employers; or

{c} a nonresident of Montana who is employed as a

driver by an interstate common or c¢ontract motor carrier

based in and doing business in this state, whose employment

duties are controlled from Montana by the motor carrier, and

who is dispatched from this state.”

NEW SECTION. Section 3. Code commissioner instruction.
Wherever the term "workman" appears in Title 39, chapter 71,
or in legislation enacted by the 1993 legislature that is
intended to be codified in Title 39, chapter 71, the code
commissioner shall change the term to "worker" or delete the
term and make appropriate changes in grammar.

-End-
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APPROVED BY COMMITTEE
ON LABOR & EMPLOYMENT
RELATIONS

SENATE BILL NO. 256

INTRODUCED BY SWYSGOOD

A BILL FOR AN ACT ENTITLED: “AN ACT DEFINING A NONRESIDENT
BRIVER-WHO—-10-BIGPATCHAD-PROM-PHIS-SFPAPR-AND-WHO-WORKS-POR-A
MOPOR-—EARRIBR-BASED-IN-PHEO-HPAFE AS AN “EMPLOYEE OR WORKER

IN THIS STATE"; PROVIDING FOR ELECTION OF COVERAGE FOR

CERTAIN NONRESIDENTS; ANBP AMENDING SECTIONS 39-71-117 AND

39-71-118, MCA; AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 39-71-117, MCA, is amended to read:
®39-71-117. Employer defined. (1) "Employer™ means:

(a) the state and each county, city and county, city
echool district, irrigaticn district, all other districts
established by 1law, and all public corporations and
quasi-public corporations and public agencies therein and
every person, every prime contractor, and every firm,
voluntary association, and private corporation, including
any public service corporation and including an independent
contractor who has any person in service under any
appointment or contract of hire, expressed or implied, oral
or written, and the legal representative of any deceased
employer or the receiver or trustee thereof;

(b) any association, corporation, or corganization that
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seeks permission and meets the requirements set by the
department by rule for a group of individual employers to
operate as self-insured under plan No. 1 of this chapter;
and

(¢) any nonprofit association or corporation or other
entity funded in whole or in part by federal, state, or
local government funds that places community serwvice
participants, as defined in 39-71-118(l)(f), with nonprofit
organizations or associations or federal, state, or local
government entities.

(2} A temporary service contractor is the employer of a
temporary worker for premium and loss experience purposes.

{3) An employer defined in subsection (l) who wutilizes
the Bervices of a worker furnished by another person,
association, contractor, firm, or corporation, other than a
temporary service contractor, is presumed to be the employer
for workers' compensation premium and loss experience
purposes for work performed by the worker. The presumption
may be rebutted by substantial credible evidence of the
following:

fa} the person, agsociation, contractor, firm, or
corporation, other than a temporary service contractor,
furnishing the services of a worker to another retains
control over all aspects of the work performed by the

worker, both at the inception of empleoyment and during all

-2- SB 256
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phases of the work; and

{b) the person, association, contracter, firm, or
corporation, other than a temporary sService contractor,
furnishing the services of a worker to another has obtained
workers' compensation insurance for the worker in Montana
both at the inception of employment and during all phases of
the work performed.

{4) Notwithstanding the provisions of subsection {3}, a

an interstate or intrastate common or contract motor carrier

doing business in this state who utilizes drivers in this
state is considered the employer, is liable for workers'
compensation premiums, and is subject to loss experience
rating in this state unless:

{a} the driver in this state is certified as an
independent contractor as provided in 39-71-401({3); or

(b) the person, association, contractor, £firm, or
corporation furnishing drivers in this state to a motor
carrier has obtained workers' compensation insurance on the
drivers in Montana both at the inception of employment and

during all phases of the work performed.*
Saection 2. Section 39-71-118, MCA, is amended to read:
=39-71-118. Employee, worker, werkman; and volunteer
firefighter defined. {1y The be?na term “employee®ry

Ltyarkman®*y or "worker®™ mean means:

(a) each person in this state, including a contractor
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other than an independent contractor, who is in the service
of an employer, as defined by 239-71-117, under any
appointment or contract of hire, expressed or implied, oral
or written. The terms include aliens and minors, whether
lawfully or unlawfully employed, and all of the elected and
appeointed paid public officers and officers and members of
boards of directors of guasi-public or private corporations
while rendering actual service for suweh the corporations for
pay. Casual employees as defined by 39-71-116 are included
as employees if they are not otherwise covered by workers'
compensation and if an employer has elected to be bound by
the provisions of the compensation law for these casual
employments, as provided in 39-71-401(2). Household or
domestic service is excluded.

(b) a recipient of general relief who is performing
work for a county of this state under the provisions of
53-3-303 through 53-3-305 and any juvenile performing work
under authoerization of a district court judge in a
delinquency prevention or rehabilitation program;

(c) a person receiving cn-the-job vocational
rehabilitation training or other on-the-job training under a
state or federal vocational training program, whether or not
under an appointment or contract of hire with an employer as

defined in this chapter and whether or not receiving payment

from a third party. However, this subsection does not apply

-4- SB 256
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to students enrolled in vocational training programs as

outlined abeve in this Subsection while they are on the

premises of a public school or community college.

{d) students enrolled and in attendance in programs of
vocational-technical education at designated
vocational-technical centers;

(e) an airman or other person employed as a volunteer
under 67-2-105; or

(Y a person, other than a juvenile as defined in
subsection (l1){b), performing community service for a
nonprofit organization or assaciation or for a federal,
state, or local government entity under a court order, or an
order from a hearings officer as a result of a probation or
parole vioplation, whether or net under appointment or
contract of hire with an employer as defined in this chapter
and whether or not receiving payment from a third party. For
a person covered by the definition in this subsection (f}:

i) compensation benefits must be limited to medical
expenses pursvant to 39-71-704 and an impairment award
pursuant to 39-71-703 that is based upon the minimum wage
established under Title 39, chapter 3, part 4, for a
full-time employee at the time of the injury; and

(ii) premiums must be paid by the employer, as defined
in 39-71-117(3), and must be based upon the minimum wage

established under Title 39, chapter 3, part 4, for the
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number of hours of community service required under the
order from the court or hearings officer.

{2) The term “volunteer firefighter® means a
Eirefighter who is an enrolled and active member of a fire
company' organized and funded by a county, a rural fire
district, or a fire service area.

{3) (a) If the employer is a partnership or sole
proprietorship, sueh the employer may elect to include as an
employee within the provisions of this chapter any member of
such the partnérship or the owner of the scle proprietorship
devoting full time to the partnership or proprietorship
business.

{b} In the event of suen an election, the employer must
serve upon the employer's insurer written notice naming the
partners ar sole proprietor to be covered and stating the
level of compensation coverage desired by electing the
amount of wages to be reported, subject to the limitations
in subsection (23)(d). A partner or sole proprietor is not
considered an employee within this chapter until sweeh notice
haa been given.

{c) A change in elected wages must be in writing and is
effective at the start of the next quarter following
notification.

(d) All weekly compensation benefits must be based on

the amount of elected wages, subject to the minimum and

-6- SB 256
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maximum limitations of this subsection. For premium
ratemaking and for the determination of weekly wage for
weekly compensation benefits, the electing employer may
elect not less than 5900 a month and not more than 1 1/2
times the average weekly wage as defined in this chapter.

{4) The trustees of a rural fire district, a county
governing body providing rural fire protection, or the
county commissioners or trustees for a fire service area may
elect to include as an employee within the provisions of
this chapter any volunteer Ffirefighter. A volunteer
firefighter who receives workers'’ compensation coverage
gnder this section may not receive disability benefits under
Title 19, chapter 12.

(5) An employeey-workmany Or worker in this state whose
services are furnished by a person, association, contractor.
firm, or corporation, other than a temporary service
contractor, to an employer as defined in 39-71-117 is
presumed to be under the control and employment of the
employer. This presumption may bg rebutted as provided in
39-71-1174{3).

{6) For purposes of this section, an "employeer
workmany or worker in this state” means:

{a) a resident of Montana who is employed by an

employer and whose employment duties are primarily carried

out or controlled within this state; er

-7- SB 256
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{b) a nonresident of Montana whose principal employment
duties are conducted within this state on a regular basis

for an employers; or

{c}] a——-nonresident-—of--Montana--who--is—-empleyed-as-a

deiver-by-an-interstate-common--or--contract-—motor-—carriep

based--in-and-deing-business-in-this-statey-whose-empiayment

duties-are-contralied-from-Montana-by-the-moter-carriery-and

who-is—-dispatched-from-this—state A NONRESIDENT OF MONTANA

WHO DOES NOT MEET THE REQUIREMENTS OF SUBSECTION (6)(B) AND

WHOSE EMPLOYER ELECTS COVERAGE WITH AN INSURER THAT ALLOWS

AN ELECTION FOR AN EMPLOYER WHOSE:

{I) NONRESIDENT EMPLOYEES ARE HIRED IN MONTANA;

{II) NONRESIDENT EMPLOYEES' WAGES ARE PAID IN MONTANA;

{II1) NONRESIDENT EMPLOYEES ARE SUPERVISED IN MONTANA:;

AND

{(IV) BUSINESS RECORDS ARE MAINTAINED TN MONTANA.

{7) AN INSURER MAY REQUIRE COVERAGE POR ALL NONRESIDENT

EMPLOYEES OF A MONTANA EMPLOYER WHO DO NOT MEET THE

REQUIREMENTS OF SUBSECTION (6)}(B) OR (6){C)y AS A CONDITION

OF APPROVING THE ELECTION UNDER SUBSECTION (61}(C}."

NEW SECTION. Section 3. cCode commissioner instruction.
Wherever the term “workman" appears in Title 39, chapter 71,
or in legislation enacted by the 1993 legislature that is
intended to be codified in Title 39, chapter 71, the code

commissioner shall change the term to "worker® or delete the

-g- SB 256
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term and make appropriate changes in grammar.

NEW SECTIOR. SECTION 4. EFFECTIVE DATE.

SB 0256/02

[THIS ACT] IS

EFFECTIVE JULY 1, 1993.

-End-

SB 256
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SENATE BILL NO. 256
INTRODUCED BY SWYSGOOD

A BILL POR AR ACT ENTITLED: “AN ACT DEFINING A NONRESIDENT
BREVHR-WHO-10-D18PATEHED- PROMN-PHEG-STAPE-ANB-WHO-WORKE-POR-A
MOPOR-—CARREER-BASED-IN-PHEIS-GPATE AS AN “EMPLOYEE OR WORKER
IN THIS STATE"; PROVIDING FOR ELECTION OF COVERAGE FOR

CERTAIN NONRESIDENTS; ANP AMENDING SECTIONS 39-71-117 AND

39-71-118, MCA; AND PFROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HdHTAHh:

Section V. Section 39-71-117, MCA, is amended to read:
®39=-71-117. Emsployer defined. (1) "Employer" means:

{a) the state and each county, city and county, city
school district, irrigation district, all other districts
established by law, and all public corporations and
quasi-public corporations and public agenclea therein and
every person, every prime contractor, and every firm,
voluntary association, and private corporation, including
any public service corporation and including an indapendent
contractor who has any person in service under any
appeointment or contract of hire, expressed or implied, oral
or written, and the legal representative of any deceased
employer or the receiver or trustee thereof;

{b) any association, corporation, or corganization that
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seeks permission and meets the requirements set by the
department by rule for a group of individual employers to
operate as self-insured under plan No. ! of this chapter;
and

(c) any nonprofit association or corporation or other
entity funded in whole or in part by federal, state, or
local government funds that places community service
participants, as defined in 39-71-118(1)(f), with nonprofit
organizations or associations or federal, state, or local
government entities.

(2) A temporary service contractor is the employer of a
temporary worker for premium and loss experience purposes.

(3) An employer defined in subsection (1) who utilizes
the services of a worker furnished by another person,
association, contractor, firm, or corporation, other than a
temporary service contractor, is presumed to be the employer
for workers® co-pen-atioﬁ premium and 1loss experience
purposes for work performed by the worker. The presumption
may be rebutted by substantial credible evidence of the
following:

(a) the person, association, contractor, flirm, or
corporation, other than a temporary service contractor,
furnishing the services of a worker to another retains
control over all aspects of the work performed by the

worker, both at the inception of employment and -during all

-2- SB 256
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phases of the work; and

{b} the person, association, contractor, Efirm, or
corporation, other than a Ltemporary service contractor,
furnishing the services of a worker to ancther has obtained
workers' compensation insurance for the worker in Montana
both at the inception of employment and during all phases of
the work ﬁerforled.

(4) Notwithstanding the provisions of subsection {(3), a

an interstate or intrastate common or contract motor carrier

doing business in this state who utilizes drivers in this
state ia considered the employer, is liable for workers'
compensation premiums, and ia subject to loss experience
rating in this state unless:

{a) the driver in this state is certified as an
independent contractor as provided in 39-71-401(3); or

(b) the person, association, contractor, firm, ar

. corporation furnishing drivers Iin this state to a msotor

carrier has obtained workers' compensation insurance on the
drivers in MNontana both at the inception of employment and
during all phases of the work performed.”
Section 2. Section 39-71-118, MCA, is amended to read:
=39-71-118. Employes, worker, worksmany and volunteer
firefighter defined. {1) The terma term “employee®y
Swerkman®y Or "worker”™ mean means:

{a) each person in this state, including a contractor

-3- SB 256
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other than an independent contractor, who is in the gervice
of an employer, as defined by 39-71-117, . under any
appointment or contract of hire, expressed or implied, oral
or written. The terms include aliens and minors, whether
lawfully or unlawfully employed, and all of the elected and
appointed paid public officers and officers and memberas of
boards of directors of guasi-public or private corporations
while rendering actual service for such the corporations for
pay. Casual employees as defined by 39-71-116 are included
as employees if they are not otherwise covered by workers'
compensation and if an employer has elected to be bound by
the provisions of the compensation law for these casual
employments, as provided in 39-71-401(2). Household or
domestic service is excluded.

(b) a recipient of general relief who is performing
work for a county of thim state under the provisions of
53-3-303 through 53-3-305 and any juvenlle performing work
under authorisation of a district court judge in a
delinquency prevention or rehabilitation program;

(c) a person vocational

receiving on-the-job
rehabilitation training or other on-the-job training under a
state or federal vocational training program, whether or not
under an appointment or contract of hire with an employer as
defined in this chapter and whether or not receiving payment

from a third party. However, this subsection does not apply

-4 SB 256
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to students enrolled in vocaticnal training programs as

outlined aboeve in this subsection while they are on the

premises of a public school or community college.

{d) students enrolled and in attendance in programs of
vocational-technical education at designated
vocational-technical centers;

(e} an airman or other person employed as a volunteer
under 67-2-105; or

(£) a person, other than a juvenile as defined in
subsection (1)(b)., performing community service for a
nonprofit organization or association or for a federal,
state, or local government entity under a court order, or an
order from a hearings officer as a result of a probation or
parole violation, whether or ‘not under appointment or
contract of hire with an employer as defined in this chapter
and whether or not receiving payment from a third party. For
a person covered by the definition in this subsection (f):

{i) compensation benefita must be limited to medical
expenses pursuant to 39-71-704 and an impairment award
pursuant to 39-71-703 that is based upon the sinimum wage
established under Title 39, chapter 3, part 4, for a
full-time employee at the time of the injury: and

{ii) premiums must be paid by the employer, as defined
in 39-71-117(3), and must be based upon the minimum wage

established under Title 39, chapter 3, part 4, for the
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nuaber of hours of community service required under the
order from the court or hearings officer.

{2) The term "volunteer firefighter" msans a
firefighter who is an enrclled and active meaber of a fire
co-pany' organized and funded by a county, a rural fire
district, or a fire service area.

(3) (a) If the employer is a partnership or sole
proprietorship, sueh the employer may elect tc include as an
employee within the provisions of this chapter any member of
sueh the partnership or the owner of the sole proprietorship
devoting full time to the partnership or propriegorahip
business.

(b) In the event of sueh an election, the employer must
serve upon the employer's insurer written notice naming the
partners or sole proprietor to be covered and stating the
level of compensation coverage desired by electing the
amount of wages to be reported, subject to the limitations
in subsection (3)(d). A partner or sole proprietor is not
congidered an employee within this chapter until sweh notice
has been given. |

{c} A change in elected wages must be in writing and is
effective at the start of the next quarter following
notification.

(d) All weekly conpensstion benefits must be based on

the amount of elected wages, subject to the minimum and
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maximum limitations of this  subsection. For premium
ratemaking and for the determination of weekly wage for
weekly cowpensation benefita, the electing employer may
elect not less than $900 a month and not more than 1 1/2
times the average weekly wage as defined in this chapter. -

(4) The trustees of a rural fire district, a county
governing body providing rural fire protection, or the
county commissioners or trustees for a fire service area may
elect to include as an employee within the provisions of
this chapter any volunteer firefighter., A volunteer
fireFighter who receives workers' compensation coverage
under this section may not receive disability benefits under
Title 19, chapter 12.

(S) An employeey-workmany or worker in this state whose
services are furnished by a pesrson, association, contractor,
firm, or corporation, other than a temporary service
contractor, to an employer as defined in 39-71-117 is
presused to be under the control and eaployment of the
employer. This presumption may be rebutted as provided in
39-71-117(3).

{6) For purposes of this section, an "employeery
workmany or worker in this state™ means:

(a} a resident of Montana who is eaployed by an
employer and whose employment duties are primarily carried

out or controlled within this state; er
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{b) a nonreaident of Montana whose principal employment
dutiss are conducted within this state on a regular basis
for an employersy; or

{c] m--—nonresident--of--Mentana--who--is--empieyed-as-a

driver-by-an-interstate-common--or--contrackt-—moter--carrier

baued-—in—-nd-deéng-buliness—in—thia-aeatey-vhose—eugio!!gnt

duties-are-controlled-from—Montana-by-the-moter-carriery-and

whe-is-dispatched-from-this—-state A NONRESIDENT OF MONTANA

WHO DOES NOT MEET THE REQUIREMENTS OF SUBSECTION (6)(B) AND

WHOSE EMPLOYER ELECTS COVERAGE WITH AN INSURER THAT ALLOWS

AN ELECTION POR AN EMPLOYER WHOSE:

£1) NONRESTDENT EMPLOYEES ARE HIRED IN MONTANA;

{I1) NONRESIDENT EMPLOYEES' WAGES ARE PAID IN MONTANA;

{IIXI) NONRESIDENT EMPLOYEES ARE SUPERVISED IN MONTANA;
AND

{IV) BUSINESS RECORDS ARE MAINTAINED IN MONTANA.

{7} AN INSURER MAY REQUIRE COVERAGE POR ALL NONRESIDENT

EMPLOYEES OF A MONTANA EMPLOYER WHO DO NOT MEET THE

REQUIREMENTS OF SUBSECTION (6}(B) OR {6){C) AS A CONDITION
OF APPROVING THE ELECTION UNDER SUBSECTION (6)(C}."

NEW SECTION. Section 3. cCode commissioner instruction.
Wherever the term "workman™ appears in Title 39, chapter 71,
or in legislation ena;tnd by the 1993 legislature that is
intended to be codified in Title 39, chapter 71, the code

commissioner shall change the term to "worker®™ or delete the
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term and make appropriate changes in grammar.

NEW SECTION. SECTION 4. EFFECTIVE DATE. [THIS ACY] IS

EFFECTIVE JULY 1, 1993,

-End-
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HOUSE STANDING COMMITTEE REPORT

March 12, 1993
Page 1 of 3

Mr. Speaker: We, the committee on Labor report that Senate
Bill 258 (third reading copy -- blue) be concurred in as
amended .

m Nelson, Chair

And, that such amendments read: Carried by: Rep. Driscoll

1. Title, line 8.

Following: "NONRESIDENTS;"

Insert: "REQUIRING OUT-OF-STATE EMPLOYERS ENGAGED IN THE
CONSTRUCTION INDUSTRY TO OBTAIN WORKERS' COMPENSATION
COVERAGE FOR THEIR OUT-OF-STATE EMPLOYEES UNDER THE
PROVISIONS OF MONTANA LAW;™

Following: "39-71-117"

Strike: "AND"

Insert: "*,"

2. Title, line 9.
Following: "39-71-118,"
Insert: "AND 39-71-402,
Following: "AN"

Insert: "IMMEDIATE"

3. Page 8, line 3.

Strike: "or"

Insert: "(c) a nonresident employee of an employer from another
state engaged in the construction industry, as defined in
39-71-116, within this state; or"

Renumber: subsequent subsection

4, Page 8, lines 19 and 20,
Strike: "{6} (C)"
Insert: ™(e) (d)"

5. Page B, line 21.

Following: line 20

Insert: "“Section 3, Section 39%9-71-402, MCA, is amended to read:
"39-71-402. Extraterritorial application and reciprocity --

exception. 1) If a worker employed in this state who is subject

to the provisions of this chapter temporarily leaves the state

Committee Vote:
Yes [y , Mo _< . 561645SC.Hss

March 12, 1991
Page 2 of 3

inc¢idental to that employment and receives an injury arising out
of and in the course of sweh employment, the provisions of this
chapter ehall apply to eweh the worker as though he the worker
were injured within this state.

{2) 3% Except as provided in subsection (5}, if a worker
from another state and B*s the worker's employer from ancother
state are temporarily engaged in work within this state, this
chapter shaii does not apply to them:

(a) if the employer and employee are bound by the
provisions of the workers' compensation law or similar law of
eweh the other state whieh that applies to them while they are in
the state of Montana; and

(b} 1if the Workers' Compensation Act of this state is
recognlzed and given effect as the exclusive remedy for workers
employed in this state who are injured while temporarily employed
in sweh the other state.

(3)” A certificate from an authorized officer of the
workers' compensation department or similar agency of another
state certifying that an employer of sueh the other state is
bound by the Workers' Compensation Act of the state and that its
act will be applied to amployees of the employer while in the
state of Montana shali—ke is prima facie evidence of the
application of the workers' compensation law of the certifying
state.

(4) The department may, with the approval of the governor,
enter into agreements with workers' compensation agencies of
other states for the purpose of promulgating regulations not
inconsistent with the provisions of this chapter toc carry out the
extraterritorial application of the workers' compensation laws of
the agreeing states.

{5) +o3

A

Employers from
another state that are engaged in the construction industry, as
defined in 39-71-116, and that employ workers from another state
shall obtain coverage for those workers under the provisions of

this chapter. ™"
Renumber: subsequent sections

6. Page 9, line 2.
Following: line 1
Ingext: "
NEW SECTION. Section 5. Saving clause, [This act] does not
affect rlgﬁts and duties that matured, penalties that were

incurred, or proceedings that were hegun before [{the effective
date of this act].”

Renumber: subseguent section

7. Page 9, line 3.
Strike: "JULY 1, 1993"

S6 256
HOUSE



March 12, 1993
Page 3 of 3

Insert: "on passage and approval"

5616455C.Hss
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SENATE BILL NC. 256

INTRODUCED BY SWYSGOOD

A BILL FOR AN ACT ENTITLED: “AN ACT DEFINING A NONRESIDENT
BRIVER-WHO-¥S-B¥SPAPCHRD-PROM-TPHES-SPATE-AND-WHO-WORKS-PGR-A
MOPOR- -CARREER-BASEDB-IN-PHES-STAPE AS AN "EMPLOYEE OR WORKER

IN THIS STATE"; PROVIDING PFOR ELECTION OF COVERAGE FOR

CERTAIN NONRES IDENTS; REQUIRING OUT-OF-STATE EMPLOYERS

ENGAGED IN THE CONSTRUCTION INDUSTRY TO OBTAIN WORKERS'

COMPENSATION COVERAGE POR THEIR OUT-OF STATE EMPLOYEES UNDER

THE PROVISIONS OF MONTANA LAW; ANB AMENDING SECTIONS

39-71-117 AND, 39-71-118, AND 39-71-402, MCA; AND PROVIDING

AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 39-71-117, MCA, is amended to read:

*39-71-117. BEmployer defined. (1) "Employer" means:

(a) the state and each county, city and county, city
school district, irrigation district, all other districts
established by law, and all public corporations and
quasi-public corporations and public agencies therein and
every person, every prime contractor, and every £firm,
voluntary association, and private corperation, including
any public service corporation and including an independent

contractor who has any person in service wunder any
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appointment or contract of hire, expressed or implied, oral
or written, and the legal representative of any deceased
employer or the receiver or trustee thereof;

(b) any association, corporation, or organization that
seeks permission and meets the requirements set by the
department by rule for a group of individual employers to
operate as self-insured under plan No. 1 of this chapter;
and

(c) any nonprofit association or corporation or other
entity funded in whole or in part by federal, state, or
local government funds that places community service
participants, as defined in 39-71-118(1)(f), with nonprofit
organizations or associations or federal, state, or local
government entities.

(2) A temporary service contractor is the employer of a
temporary worker for premium and loss experience purposes.

(3) An employer defined in subsection (1) who utilizes
the services of a worker furnished by another person,
association, contractor, firm, or corporation, other than a
temporary service contractor, is presumed to be the employer
for workers' compensation premium and loss experience
purposes for work performed by the worker. The presumption
may be rebutted by substantial credible evidence of the

following:

{a} the person, association, contractor, firm, or

-2- SB 256
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corporation, other than a temporary service contractor,
furnishing the services of a worker to another retains
control over all aspects of the work perfofméd by the
worker, both at the inception of employment and during all
phases of the work; and

{by the person, association, contractor, firm, or
corporation, other than a temporary service contractor,
furnishing the services of a worker to another has obtained
workers' compensation insurance for the worker in Montana
both at the inception of employment and during all phases of
the work performed.

(4) Notwithstanding the provisions of subsection (3), &

an interstate or intrastate common ©r contract motor carrier

doing business in this state who utilizes drivers in this
state is considered the employer, is liable for workers'
compensation premiums, and is subject to loss experience
rating in this state unless:

{a) the driver in this state is certified as an
independent contractor as provided in 39-71-401{3}; or

{b) the person, association, contractor, £firm, or
corporation furnishing drivers in this state to a motor
carrier has obtained workers' compensation insurance on the
drivers in Montana both at the inception of employment and

during all phases of the work performed.”

Section 2, sSection 39-71-118, MCA, is amended to read:

-3- SB 256
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*39-71-118. Employee, worker, workmany ané volunteer
firefighter defined. (1) The terms term "employee”r
Yworkman?; or “worker" mean means:

(a) each person in this state, including a contractor
other than an independent contractor, who is in the service
of an employer, as defined by 39-71-117, under any
appointment or contract of hire, expressed or implied, oral
or written. The terms include aliens and minors, whether
lawfully or unlawfully employed, and all of the elected and
appointed paid public officers and officers and members of
boards of directors of quasi-public or private corporations
while rendering actual service for such the corpcraticons for
pay. Casual employees as defined by 39-71-116 are included
as employees if they are not otherwise covered by workers'
compensation and if an employer has elected to be bound by
the provisions of the compensation law for these casual
employments, as provided in 39-71-401(2). Household or
domestic service is excluded.

{b) a recipient of general relief who is performing
work for a county of this state under the provisicns of
53-3-303 through 53-3-305 and any juvenile performing work
under authorization of a district c¢ourt judge in a
delinguency prevention or rehabilitation program;

{c) a person

receiving on-the-job vocational

rehabilitation training or other on—the-job training under a
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state or federal vocational training program, whether or not
under an appointment or contract of hire with an emplaoyer as
defined in this chapter and whether or not receiving payment
from a third party. However, this subsection does not apply
to students enrolled in vocational training programs as

outlined absve in this subsection while they are on the

premises of a public schocl or community college.
(d) students enrclled and in attendance in programs of

vocational-technical education at

designated
vocational-technical centers;

(e) an airman or other person employed as a volunteer
under 67-2-105; or

(£) a person, cther than a juvenile as defined in
subsection (1)(b), performing community service for a
nonprofit organization or association or for a federal,
state, or local government entity under a court order, or an
order from a hearings officer as a result of a probation or
parole violation, whether or not under appointment or
contract of hire with an employer as defined in this chapter
and whether or not receiving payment from a third party. For
a person covered by the definition in this subsection (f}):

(i) compensation benefits must be 1limited to medical
expenses pursuant to 39-71-704 and an impairment award
pursuant to 39-71-703 that is based upon the minimum wage

established under Title 39, chapter 3, part 4, for a
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full-time employee at the time of the injury; and

(ii) premiums must be paid by the employer, as defined
in 39-71-117(3), and must be based upon the minimum wage
established under Title 39, chapter 3, part 4, for the
number of hours of community service required under the
order from the court or hearings officer.

(2) The term "volunteer firefighter* means a
firefighter who is an enrolled and active member of a fire
company organized and funded by a county, a rural fire
district, or a fire service area.

{3} (a) If the employer is a partnership or sole
proprietorship, suweh the employer may elect to include as an
employee within the provisions of this chapter any member of
suckh the partnership or the owner of the sole proprietorship
devoting full time to the partnership or proprietorship
business.

(b) In the event of such an election, the employer must
serve upon the employer's insurer written notice naming the
partners or sole proprietor to be covered and stating the
level of compensation coverage desired by electing the
amount of wages to be reported, subject to the limitations
in subsection (3)(d). A partner or sole proprietor is not
considered an employee within this chapter until sueh notice

has been given.

{c) A change in elected wages must be in writing and is

-6- SB 256
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effective at the start of the next quarter following
notification,

(d) All weekly compensation benefits must be based on
the amount of elected wages, Subject to the minimum and
maximum limitations of this subsection. For premium
ratemaking and for the determination of weekly wage for
weekly compensation benefits, the electing employer may
elect not less than $900 a month and not more than 1 1/2
times the average weekly wage as defined in this chapter.

{4} The trustees of a rural fire distriet, a county
governing body providing rural fire protection, or the
county commissioners or trustees for a fire service area may
elect to include as an employee within the provisions of
this chapter any volunteer firefighter. A volunteer
firefighter who receives workers' compensation coverage
under this section may not receive disability benefits under
Title 19, chapter 12.

{5) An employeer-wsrkmany or worker in this state whose
services are furnished by a person, association, contractor,
firm, Or corporation, other than a temporary service
contractor, to an employer as defined in 39-71-117 is
presumed toc be under the control and employment of the
employer. This presumption may be rebutted as provided in
39-71-117(3).

(6) For purposes of this section, an “employees7
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workmany; or worker in this state" means:

(a) a resident of Montana who is employed by an
employer and whose employment duties are primarily carried
out or controlled within this state; or

{b) a nonresident of Mcntana whose principal employment
duties are conducted within this state on a regular basis
for an employers; eor

{C) A NONRESIDENT EMPLOYEE OF AN EMPLOYER FROM ANOTHER

STATE ENGAGED IN THE CONSTRUCTION INDUSTRY, AS DEFINED IN

39-71-116, WITHIN THIS STATE; OR

te¥3 (D} a-nonresident-ef-Montana-wha—is——empioyed--as—--a

driver——by--en--interstate--common-or-contract-motor-carrier

based-in-and-doing-business-in-this-stater-whose-—empioyment

duties-are—contrellted-from-Montana-by-the-motor-carriery—and

wheo--is--dispatched-from—-this-state A NONRESIDENT OF MONTANA

WHO DOES NOT MEET THE REQUIREMENTS OF SUBSECTION (6}(B) AKD

WHOSE  EMPLOYER ELECTS COVERACE WITH AN INSURER THAT ALLOWS

AN ELECTION FOR AN EMPLOYER WHOSE:

(I) NONRESIDENT EMPLOYEES ARE HIRED IN MONTANA:

(II) NONRESIDENT EMPLOYEES®' WAGES ARE PAID IN MONTANA;

{II1) NONRESIDENT EMPLOYEES ARE SUPERVISED 1IN MONTANA;

{IV) BUSINESS RECORDS ARE MAINTAINED IN MONTANA.

(7]} AN INSURER MAY REQUIRE COVERAGE FOR ALIL NCONRESIDENT

EMPIOYEES OF A MONTANA EMPLOYER WHO DO NOT MEET THE
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REQUIREMENTS OF SUBSECTION (6)(B) OR {63{t€y (6){(D) AS A

CONDITION OF APPROVING THE ELECTION UNDER SUBSECTION +{&6}{€}

(6)(D)."

SECTION 3. SECTION 39-71-402, MCA, IS AMENDED TO READ:

*“39-71-402. Extraterritorial application and
reciprocity —-- exception. (1) If a worker employed 1in this
state who 1is subject to the provisions of this chapter
temporarily leaves the state incidental to that employment
and receives an injury arising out of and in the course of
saeh employment, the provisions of this chapter sha*i apply
to sueh the worker as though he the worker were injured

within this state.

(2) *f Except as provided in subsection (5), if a

worker from another state and hia the worker's employer from
another state are temporarily engaged in work within this
state, this chapter shei: does not apply to them:

(a) Lf the employer and employee are bound by the
provisions of the workers' compensation law or similar law
of sueh the other state whieh that appliea to them while
they are in the state of Montana; and

(b) if the Workers' Compensation Act of this state is
recognized and given effect as the exclusive remedy for
workers employed in this state who are injured while
temporarily employed in sueh the other state.

{3) A certificate from an authorized officer of the
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workers' compensation department or similar agency aof
another state certifying that an employer of sueh the other
state is bound by the Workers' Compensation Act of the state
and that its act will be applied to employees of the
employer while in the state of Montana shati-be is prima
facie evidence of the application of the workers'
compensation law of the certifying state.

{4) The department may, with the approval of the
governor, enter into agreements with workers' compensation
agencies of other states for the purpose of promulgating
regulations not inconsistent with the provisions of this
chapter to carry out the extraterritorial application of the
workers' compensation laws of the agreeing states.

(5) Phe-previsiens-of-this-aection-do-not-appiy-te——the
construction——industry--as--defined--in-39-73-3116+ Employers

from ancther state that are engaged in the construction

industry, as defined in 39-71-116, and that emnploy workers

from another state shall obtain coverage for those workers

under the provisions of this chapter."

NEW SECTION. Section 4. Code commissioner instruction,
Wherever the term “workman" appears in Title 39, chapter 71,
or in legislation enacted by the 1993 legislature that is
intended to be codified in Title 39, chapter 71, the code
commissioner shall change the term to "worker™ or delete the

term and make appropriate changes in grammar.
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REW SECTION. SECTION 5. SAVING CLAUSE. {THIS ACT] DOES

NOT AFFECT RIGHTS AND DUTIES THAT MATURED, PENALTIES THAT

WERE TNCURRED, OR PROCEEDINGS THAT WERE BEGUN BEFORE [THE

EFFECTIVE DATE OF THIS ACT].

NEW secTion. SECTION 6. EFFECTIVE DATE. [THIS ACT] IS

EFFECTIVE dBb¥-#7-3993 ON PASSAGE AND APPROVAL.

-End-
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