SENATE BILL NO. 184
INTRODUCED BY BLAYLOCK, BENEDICT, KEATING
BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY
IN THE SENATE

JANUARY 18, 1993 INTRODUCED AND REFERRED TO COMMITTEE
ON LABOR & EMPLOYMENT RELATIONS.

FIRST READING.

FEBRUARY 3, 1993 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADCPTED.

FEBRUARY 4, 1993 PRINTING REPORT.

ON MOTION, CONSIDERATION PASSED
FOR THE DAY.

FEBRUARY 5, 16893 ‘ SECOND READING, DO PASS.
FEBRUARY 6, 1993 ENGROSSING REPCRT.

THIRD READING, PASSED.
AYES, 43; NOES, 5.

TRANSMITTED TC HOUSE.
IN THE HOUSE

FEBRUARY 8, 1993 INTRODUCED AND REFERRED TO COMMITTEE
A ON LABOR & EMPLOYMENT RELATIONS.

FIRST READING.

MARCH 6, 1993 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

MARCH 9, 1993 SECOND READING, CONCURRED IN.

MARCH 11, 1993 THIRD READING, CONCURRED IN.

AYES, 96; NOES, 3.
MARCH 12, 1993 RETURNED TO SENATE WITH AMENDMENTS.
IN THE SENATE

MARCH 16, 1993 RECEIVED FROM HOUSE.



SECOND READING, AMENDMENTS
CONCURRED IN.

MARCH 17, 1993 THIRD READING, AMENDMENTS
CONCURRED IN.

SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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INTRODUCED BY

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: "“AN ACT GENERALLY REVISING AND
CLARIFYING THE UNEMPLOYMENT INSURANCE LAWS; PROHIBITING A
PARENT OR GUARDIAN FROM WAIVING ANOTHER'S RIGHTS TO0
UNEMPLOYMENT BENEFITS; CLARIFYING THE DEPARTMENT'S
RESPONSIBILITY FOR REVIEWING AND ISSUING DETERMINATIONS ON
AN INDIVIDUAL'S EMPLOYMENT STATUS WHEN AN UNEMPLOYMENT
BENEFITS CLAIM IS FILED; CLARIFYING THAT THE EXCLUSIONS FROM
EMPLOYMENT DO NOT APPLY TO A GOVERNMENTAL ENTITY OR A
NONPROFIT ORGANIZATION UNLESS EXCLUDED UNDER THE FEDERAL
UNEMPLOYMENT TAX ACT; ALLOWING TRANSFER OF AN ELIGIBLE
EXPERIENCE RATING; REMOVING REFERENCE TO SECTION 203(A} OF
THE FEDERAL IMMIGRATION AND NATIONALITY ACT; REVISING
REDUCTION OF BENEFITS BECAUSE OF TEE AMOUNT RECEIVED FROM
CERTAIN OTHER SOURCES TO REFLECT FEDERAL REQUIREMENTS FOR
THE OFFSET OF BENEFITS DUE TO A PENSION RECEIPT; CLARIFYING
THE DEPARTMENT'S AUTHORITY TO COLLECT OVERPAYMENTS THROUGH
THE OFFSET OF CURRENT BENEFIT ENTITLEMENTS; SPECIFYING WAGES
THAT QUALIFY AS EXTENDED BENEFITS; AMENDING SECTIONS
39-51-204, 39-51-1219, 239-51-2110, 39-51-2203, 39-51-2508,

AND 39-51-3105, MCA: AND PROVIDING AN IMMEDIATE EFFECTIVE
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 39-51-204, MCA, is amended to read:

“39-51-204. Exclusions from definition of employment.
{1) The term “employment™ does not include:

(a) agricultural labor, except as provided in
39-51-202(2). If an employer is otherwise subject to this
chapter and has agricultural employment, all employees
engaged in agricultural labor must be excluded from coverage
under this chapter if the employer:

(i) in any quarter or calendar year, as applicable,
does not meet either of the tests relating to the monetary
amount or number of employees and days worked, for the
subject wages attributable to agricultural labor; and

(ii) keeps separate books and records to account for the
employment of persons in agricultural labor.

{b} hcusehold and domestic service in a private home,
local college club, or local chapter of a college fraternity
or sorority, except as provided in 39-51-202(3). Ié an
employer is otherwise subject to this chapter and has
domestic service employment, all employees engaged in
domestic service must be excluded from coverage under this
chapter if the emplayer:

(1) does not meet the monetary payment test in any

quarter or calendar year, as applicable, Jur the subject
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wages attributable to domestic service; and

{ii) keeps separate books and records to account for the
employment of persons in domestic service.

(c¢) service performed as an officer or member of the
crew of a vessel on the navigable waters of the United
States;

(d) service performed by an individual in the employ of
that 1individual's son, daughter, or spouse and service
performed by a child under the age of 21 in the employ of
the child's father or mother;

(e) service performed in the employ of any other state
or its political subdivisions or of the United States
government or of an instrumentality of any other state or
states or their political subdivisions or of the United
States, except that national banks organized under the
national banking law shail may not be entitled to exemption
under this subsection and shaii--be are subject to this
chapter the same as state banks, provided that sueh the
service is excluded from employment as defined in the
Pederal Unemployment Tax Act by section 3306(c){(7} of that
act;

(f) service with respect to  which unemployment
insurance is payable under an unemployment insurance system
established by an act of congress, provided that the

department must shall enter into agreements with the proper

_3..
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agencies under such an act of congress, which aqgreements
shat: become effective in the manner prescribed in the
Montana Administrative Procedure Act for the adoption of
rules, to provide reciprocal treatment to individuals who
have, after acquiring potential rights to benefits under
this chapter, acquired rights to unemployment insurance
under sweh an act of congress or who have, after acquiring
potential rights to unemployment insurance under sueh the
act of congress, acquired rights to benefits under this
chapter;

{g) services performed as a newspaper carrier or
free-lance correspondent if the person performing the
services or--a--parent-er—guardian-ef-the-person-performing
the-serviees-in-the-case-of—-a--miner has acknowledged in
writing that the--persen--performing--the-services-and the
services are not covered. As used in this subsection:

(i) "free-lance correspondent™ is a person who submits
articles or photographs for publication and is paid by the
article or by the photograph; and

(ii) "ne&spaper carrier" means a person who provides a
newspaper with the service of delivering newspapers singly
or in bundles. The term does not include an employee of the
paper who, incidentally to his the employee's main duties,
carries or delivers papers.

(h) services performed by real estate, securities, and

-4~



[Y-RN I S -

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0322/01

insurance salespeople paid solely by commissions and without
guarantee of minimum earnings;

(i) service performed in the employ of a schoel,
college, or university if sueh the service is performed by a
student who is enrolled an& is reqularly attending classes
at sueh a school, college, or university or by the spouse of
sueh a student if such the spouse is advised, at the time
sueh the spouse commences to perform such the service, that
the employment of sweh the spouse to perform sueh the
service is provided under a program to provide financial
assistance to sueh the student by sueh the school, college,
or university and such the employment will not be covered by
any program of unemployment insurance;

(j) service performed by an individual who is enrolled
at a nonprofit or public educational institution, which
normally maintains a regular faculty and curriculum and
normally has a regularly organized bedy of students in
attendance at the place where its educational activities are
carried on, as a student in a full-time program taken for
credit at sueh an institution whieh that combines academic
instruction with work experience if sueh the service is an
integral part of saeh the program and sueh the institution
has aes certified that Eact to the employer, except that this
subsection shait does not apply to service performed in a

program established for or on behalf of an employer or group
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of employers;

(k) service performed in the employ of a hospital if
such the service is performed by a patient of the hospital;

(1) services performed by a cosmetologist who is
licensed under Title 37, chapter 31, or a barber who is
licensed under Title 37, chapter 30, and:

{i) who | has acknowledged in writing that he the

cosmetologist or barber is not c¢overed by unemployment

insurance and workers' compensation and;

(ii}) who contracts with a cosmetclogical establishment
as defined in 37-31-101 or a barbershop as defined in
37-30-101, which  contract sha}® must show that the
cosmetologist or barber:

(A) 1is free from all control and direction of the owner
in the contract and-in-fact;

(B} receives payment for services from his-—or—-her
individual clientele; and

(€} 1leases, rents, or furnishes all of his-er-her the

cosmetologist's or barber's own equipment, skills, or

knowledge; and

(iii) whose contract gives rise to an action for breach
of contract in the event of contract termination {the
existence of a single license for the cosmetological
establishment or barbershop sha}® may not be construed as a

lack of freedom from control or direction under this

._6_
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subsection);

(m) casual 1labor not in the course of an employer's
trade or business performed in any calendar guarter, unless
the cash remuneration paid for aueh the service is $50 or
more and sgeh the service is performed by an individual who
is regularly employed by such the employer to perform aueh
the service. "Regularly employed" means the services are
performed during at least 24 days in the same quarter.

(n) employment of sole prbptietors or working members
of a partnership;

(o) services performed for the installaticn of floor
coverings if the installer:

{i) bids or negotiates a contract price based upon work
performed by the yard or by the job;

(ii) is paid upon completion of an egqreed--upon
agreed-upon portion of the job or after the Jjob is
completed;

{iii) may perform services for anyone without
limitation;

{iv) may accept or reject any jab;

(v) furnishes substantially all tools and equipment
necessary to provide the services; and

(vi) works under a written contract that:

{A) gives rise to a breach of contract action if the

installer or any other party fails to perform the contract
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obligations;

{B) states the installer is not covered by unemployment
insurance; and

{C) regquires the installer to provide .a current
workers' compensation policy or to cobtain an exemption from
workers' compensation requirements.

(2} "Employment™ does not inglude elected public
officials.

(3) For the purposes of 19-51-203(6), the term
“employment” does not apply to service performed:

fay in the employ of a church or convention or
association of churches or an organization whieh that is
operated primarily for religiocus purposes and which that is
operated, supervised, controlled, or principally supported
by a church or convention or association of churches;

(b) by a duly ordained, commissioned, or licensed
minister of a church in the exercise of the church's
ministry or by a member of a religiocus order in the exercise
of duties reqguired by auweh the order;

(c) in a facility conducted for the purpose of carrying
ocut a program of rehabilitation for individuals whose
earning capacity is impaired by age or physical or mental
deficiency or injury or providing remunerative work for
individuals who, because of thetr impaired physical ‘or

mental capacity, cannot be readily absorbed in the

-B-
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competitive labor market by an individual receiving suach
rehabilitation or remunerative work;

(d) as part of an unemployment work-relief or
work-training program assisted or financed in whole or in
part by a federal agency or any agency of a state or
political subdivision thereof of the state by an individual
receiving sueh work relief or work training; or

(e) for a state prison or other state correctional or
custodial institution by an inmate of that institution.

(4) An individual found to be an independent contractor
by the department under the terms of 39-71-401(3) is
¢considered an independent contractor for the purposes of

this chapter. An independent contractor is not precluded

from filing a claim for benefits and receiving a

determination pursuant to 39-51-2402.

{5) This section does not apply to a state or local

governmental entity or a nonprofit organization defined

under section 501(c){3) of the Internal Revenue Code unless

the service is excluded from employment as defined in

section 3309(b) of the Federal Unemployment Tax Act.”

Section 2. Section 39-51-1219, MCA, is amended to read:

"39-51-1219. Procedures for the substitution, merger,
or acquisition of an employer account by a successor
employing unit. (1) Subject to the provisions of subsection

{3), whenever any individual or c¢rganization (whether or not
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a covered employer) in any manner succeeds to or acquires
all or substantially all of the business of an employer who
at the time of acquisition was a covered employer and
whenever in respect to whom the department finds that the
business o©of the predecessor 1is continued solely by the
SuUCCessor;

(a) the separate account and the actual contribution,
benefit, and taxable payroll experience of the predecessor
sha%i must, upon the joint application of the predecessor
and the successor within 90 days after such the acquisition
and approval by the department, be transferred to the
successor employer for the purpose of determining the
successor's liability and rate of contribution; and

(5) any successor who was not an employer on the date
of acquisition becomes a covered employer as of saeh that
date.

(2) Whenever any individual or organization (whether or
not a covered employer) in any manner succeeds to or
acquires part of the business of an employer who at the time
of acquisition was a covered employer and whenever sueh that
po;tion of the business is continued by the successor:

ta) so much of the separate account and the actual
contribution, benefit, and taxable payroll experience of the
predecessor as is attributable to the portion of the

business transferred, as determined on a pro rata basis in

-10-



14
15
18
17
18
19
20
21
22
23
24

25

LC 0322/01

the same ratio that the wages of covered employees properly
allocable to the transferred portion of the business bear to
the payroll of the predecessor in the last four 4 completed
calendar quarters immediately preceding the date of
transfer, sha*} must, wupon the joint application of the
predecessor and the successor within 90 days after sueh the
acquisition and approval by the department, be transferred
to the successor employer for the purpose of determining the
successor's liability and rate of contribution; and

(b) any successor who was not an employer on the date
of acquisition becomes a covered employer as of such that
date.

(3) (a) The 90-day pericd may be extended at the
discretion of the department.

(b) Whenever a predecessor covered employer has a
deficit experience rating account as of the last computation
date, the transfer provided for in subsections (1) and (2}
is mandatory except when it is shown by substantial evidence
that the management, the ownership, or both the management
and ownership are not substantially the same for the
successor as for the predecessor, in which case the
successor shall begin with the rate of a new employer.
Whenever sueh a mandatory transfer involves only a portion
of the experience rating record and the predecessor or

successor employers fail te supply the regquired payroll
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information within 10 days after notice, the transfer shati
must be based on estimates of the applicable payrolls., The

succegssor must be notified in writing of the mandatory

transfer, and unless the mandatory transfer is appealed

within 30 calendar days, the right to appeal is waived.

{c) Whenever a predecesscor covered employer has an

eligible experience rating account as of the last

computation date and when it is shown by substantial

evidence that the management, the ownership, or both the

management and the ownership are substantially the same for

the successcor as for the predecessor, the transfer provided

for in subsections {1) and {2) is automatic. Whenever an

automatic transfer involves only a portion of the experience

rating record and the predecessor or successor employers

fail to supply the required payroll information within - 10

days after notification, the transfer must be based on

estimates of the applicable payrolls. The successor must be

notified in writing of the automatic transfer and shall

request within 30 days of notification that the experience

rating account of the predecessor not be transferred.

(4) (a) If the successor was a covered employer prior
to the date of the acquisition of all or a part of the
predecessor's business, the successor's rate of
contribution, effective the first day of the calendar year

immediately following the date of acguisition, is based on

-1 2_
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the combined experience of the predecessor and successor.

(b)) If the successor was not a covered employer prior
to the date of the acquisition of all or a part of the
predecessor's business, the successor's rate is the rate
applicable to the predecessor with respect to the period
immediately preceding the date of acquisition, but if there
was more than one predecessor, the successor's rate shati
must be a newly computed rate based on the combined
experience of the predecessors, becoming effective

immediately after the date of acqguisition and remaining in

effect for the balance of the rate year.”

Section 3. Section 39-51-2110, MCA, is amended to read:

»39-51-2110. Payment of benefits ta aliens, {1)
Benefits shat}® may not be payabie paid on the basis of
services performed by an alien unless the alien is an
individual who was lawfully admitted for permanent residence
at the time the services were performed, was lawfully
present for the purposes of performing the services, or was
permanently residing in the United States under color of law
at the time the services were performed, including an alien
who was lawfully present in the United States as a result of
the application of the provisions of section-283taytFy-or
séction 212(&)(5) of the Immigration and Nationality Act.

{2} Any data or information required of individuals

applying for benefits to determine whether benefits are not
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pavable toc them the individuals because of their the

individuals' alien status shai} must be uniformly required
from all applicants for benefits.

{31) In the case of an individual whose application for
benefits would otherwise be approved, ne a determination

that benefits to sueh the individual are not payable because

of his the individual's alien status shait: may not be made

except upon a preponderance of the evidence."
Section 4. section 39-51-2203, MCA, is amended to read:
"39-51-2203. Reduction of benefits because of amounts
received from certain other sources. (1) €taimantis An
individual's weekly benefit amount sha*} must be reduced

{but not below zero) by the amount that he the individual is

receiving £rem in the form of a governmental or other

pension, retirement pay, annuity, or other similar periodic
payment whieh that 1is based on the previous work fer-and
entirely-cancributed-to-by-a-base-perrod-empioyers
t2y-—-However;—-tf-—the---service---performed---for-——the
base-period--empioyer-does-not-affect-either-the—etigibitity
éor—ar-the—umonnt—of—ehe—pensien—or—cther—typefof—retiremene
benefit-recetved-from-the-pran-maintained-or-contributed--to
by--the--base-period-—-empioyer;-the-reduction-regquirement-of
subsection-{1)-does—not-appiy~s
t33--Fhe-exception-itn-subsection—{23-ta--not--appiticabile

to-the-receipr-of-asseiat-securiey-andfor-rariroad-retirement

-14-
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benefitas
t4)--Por—-the-purposes-of-subsection-{tij;-the-department
shatir-by-ruie;-adopt-minimum-£federai-offset-requirements-as
imposed-by-the~-federai-Empitoyee-Retirement--Income--Security
Act-cf-39347-Prhr-94-5667-as-amended-in-2906-by-Pr-hr~-96-3647
and--as--may—-be--amended--after-—-March--137--1983x of the

individual and that is reasonably attributable to the week

if:

{a) the payment is made under a plan maintained or

contributed to by a base-period or chargeable employer; and

(b) except in the case of payments made under the

Social Security Act or the Railroad Retirement Act, the

services performed for the employer by the individual after

the beginning of the base period or the remuneration for

services affect eligibility for or the amount of the

pension, retirement pay, annuity, or other similar payment.

(2) The reduction required by subsection (1)} does not

apply in those instances in which the governmental or other

pension, retirement pay, annuity, or other similar periodic

payment is made from a fund to which the individual was

required to make a direct contribution.”

Section 5. section 39-51-2508, MCA, is amended to read:
*390-51-2508. Eligibility reguirements for extended
benefits —— disqualifications -- acceptance of suitable

work. (1} An individual sahaii--be iz eligible to receive

-15-
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extended benefits with respect to any week of unemployment
in this eligibility period only if the department finds that

with respect to such the week that the individual:

{a) he is an exhaustee, as defined in 39-51-2501;

(b) has been paid total wages for employment in the

base period, as defined in 39-51-201, in an amount not less

than:

{i) 1.5 times the wages earned in the calendar guarter

in which wages were the highest during the base period;

(ii) 40 times the individual's most recent weekly

benefit amount; or

{i1ii) insured wages for 20 weeks of work;

tby--he (c) 1is not disqualified for the receipt of
regular benefits pursuant to part 23 of this chapter and, if

he——-is disqualified, he the individual satisfies the

requirements for requalification in that part; and

tey--he (d) has satisfied the other requirements of
this chapter for the receipt of regular benefits that are
applicable to individuals claiming extended benefits.

{2) In addition to the disgualifications provided for
in subsection ti¥ytb¥y (1){(c), an individual is disqualified
for extended benefits if he the individual fails to seek
work. Suneh The disqualification continues for the week in
which suekh the failure occurs and until the individual has

performed services, other than self-employment, for which

-16-
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remuneration is received equal to or in excess of hia the
individual's weekly benefit amount in 4 separate weeks
subsequent to the date the act causing the disqualification
occurred.,

{3) A regular benefit claimant who is disqualified for
gross misconduct under 39-51-2303(2) may not be paid

extended benefits unless he the individual has earned at

least eight times the weekly benefit amount after the date
of sueh the disqualification.

(4) A regular benefit claimant who wvoluntarily leaves
work to attend school and, pursuant to 39-51-2302(3),
requalifies for regular benefits may not be paid extended
benefits uniess he the individual has earned at least six
times the weekly benefit amount.

{5) For the purposes of determining eligibility for
extended benefits, the department shall by rule define the
term “suitable work™. Suech The definition shai} must be in
accordance with the defimition reguired by the Omnibus
Reconciliation Act of 1980, P.L. 96-499, and as may be
amended after March 19, 1981."

Section 6. Section 39-51-3105, MCA, is amended to read:

*39-51-3105. Aasignment, pledge, or encumbrance of
right to benefits void -- benefits exempt from levy,
execution, attachment, or other remedy for collection of

debt —— exception. Any assignment, pledge, or encumbrance of
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any right to benefits which that are or may become due or
payable under this chapter shaii-be is void, and suech the
rights to benefits ahaii-be are exempt from levy, execution,
attachment, or any other remedy whatsoever provided for the
collection of debt, and benefits received by any individual,
80 long as they are not mingled with other funds of the
recipient, shati-be are exempt from any remedy whatscever

for the collection of all debts except as provided in

39-51-3106 and 39-51-3206., Any waiver of any exemption
provided for in this section shati-be is void."

NEW SECTION. Section 7. Severability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications.

NEW SECTION. Section 8. Effective date. [This act] is
effective on passage and approval.

-End~
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for SB0184, as introduced.

DESCRIPTION QF PROPOSED LEGISLATION:

An act generally revising and clarifying the unemployment insurance laws; and providing an immediate effective date.

FIS IMPA

The .proposed legislation has no fiscal impact. It revises and clarifies stautue.

@@J \ﬁ»( /273

DAVID LEWIS, BUDGET DIRECTOR DATE SPONSOR
Office of Budget and Program Planning

Fiscal Note for SBQ184, as introduced
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APPROVED BY COMMITTEE
ON LABOR & EMPLOYMENT

RELATIONS

SENATE BILL NO. 184
INTRODUCED BY BLAYLOCK, BENEDICT, KEATING

BY REQUEST OF THE DEPARTMENT GOF LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING AND
CLARIFYING THE UNEMPLOYMENT INSURAKCE LAWS; PROHIBITING A
PARENT OR GUARDIAN FROM WAIVING ANOTHER'S RIGHTS TO
UNEMPLOYMENT BENEFITS; CLARIFYING THE DEPARTMENT'S
RESPONSIBILITY FOR REVIEWING AND ISSUING DETERMINATIONS ON
AN INDIVIDUAL'S EMPLOYMENT STATUS WHEN AN UNEMPLOYMENT
BENEFITS CLAIM IS FILED; CLARIFYING THAT THE EXCLUSIONS FROM
EMPLOYMENT DO NOT APPLY TO~ A GOVERNMENTAL ENTITY OR A

NONPROFIT ORGANIZATION URLESS EXCLUDED UNDER THE FEDERAL

UNEMPLOYMENT TAX ACT; ALLOWING TRANSFER OF AN ELIGIBLE

EXPERIENCE RATING; REMOVING REFERENCE TO SECTION 203(A) OF
THE FEDERAL IMMIGRATION AND RATIONALITY ACT; REVISING
REDUCTION OF BENEFITS BECAUSE OF THE AMOUNT RECEIVED FROM
CERTAIN OTHER SOURCES TO REFLECT FEDERAL REQUIREMENTS FOR
THE OFFSET OF BENEFITS DUE TO A PENSION RECEIPT; CLARIFYING
THE DEPARTMENT'S AUTHORITY TO COLLECT OVERPAYMENTS THROUGH
THE OFFSET OF CURRENT BEREFIT ENTITLEMENTS; SPECIFYING WAGES
THAT OQUALIFY AS EXTENDED BEREFITS; AMENDING SECTIONS
39-51-204, 39-51-1219, 39$-51-2110, 39-51-2203, 39-51-2508,

ANP 39-51-3105, AND 39-51-3206, MCA; AND PROVIDING AN
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 39-51-204, MCA, is amended to read:

*39-5]1-204. Exclusions from definition of employment.
{1) The term "employment" does not include:

(a) agricultural labor, except as provided in
39-51-202(2). If an employer is otherwise subject to this
chapter and has agricultural employment, all employees
engaged in agricultural labor must be excluded from coverage
under this chapter if the employer:

{i) in any quarter or calendar year, as applicable,
does not meet either of the tests relating to the monetary
amount or number of employees and days worked, for the
subject wages attributable to agricultural labor; and

{ii) keeps separate books and records to account for the
employment of persons in agricultural labor.

{b) household and domestic service in a private home,
local college club, or local chapter of a college fraternity
or sorority, except as provided in 39-51-202(3). If an
employer is otherwise subject to this chapter and has
domestic service employment, all employees engaged in
domestic service must be excluded from coverage under this
chapter if the employer:

{i) does not meet the wmonetary payment test in any

quarter or calendar year, as applicable, for the subject
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wages attributable to domestic service; and

{ii) keeps separate books and records to account for the
employment of persons in domestic service.

(c) service performed as an officer or member of the
crew of a vessel on the navigable waters of the United
States;

(d} service performed by an individual in the employ of
that individual's son, daughter, or spouse and service
performed by a child under the age of 21 in the employ of
the child's father or mother;

(e} service performed in the employ of any other state
or its political subdivisions or of the United States
government or of an instrumentality of any other state or
states or their political subdivisions or of the United
States, except that national banks organized under the
naticnal banking law shaii may not be entitled to exemption
under this subsection and shaii--be are subject to this
chapter the same as state banks, provided that sueh the
service 1s excluded from employment as defined in the
Federal Unemployment Tax Act by section 3306(c)(?) of that
act;

{f) service with respect to which unemployment
insurance is payable under an unemployment insurance system
established by an act of congress, provided that the

department must shall enter into agreements with the proper
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agencies under sueh an act of congress, which agreements
shaii become effective in the manner prescribed in the
Montana Administrative Procedure Act for the adoption of
rules, to provide reciprocal treatment to individuals who
have, after acquiring potential rights to benefits under
this chapter, acquired rights to unemployment insurance
under sueh an act of congress or who have, after acquiring
potential rights to unemployment insurance under sueh the
act of congress, acquired rights to benefits under this
chapter;

{g) services performed as a newspaper carrier or
free-lance correspondent if the person performing the
services or-a-parent-or-guardian-ef--the--person--performing
the--services-~in--the-—case--cf-a-miner has acknowledged in
writing that the-person—-performing--the--services—-and the
services are not covered. As used in this subsection:

(i) "free-lance correspondent” is a person who submits
articles or photographs for publication and is paid by the
article or by the photograph; and

(1i) “"newspaper carrier" means a person who provides a
newspaper with the service of delivering newspapers singly
or in bundles. The term does not include an employee of the
paper who, incidentally to his the employee's main duties,
carries or delivers papers.

{h} services performed by real estate, securities, and
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insurance salespeople paid sclely by commissions and without
guarantee of minimum earnings;

(i} service performed in the employ of a schoel,
college, or university if sueh the service is performed by a
student who is enrolled and is reqularly attending classes
at saeh a school, college, or university or by the spouse of
aweh a student if asueh the spouse is advised, at the time
such the spouse commences to perform such the service, that
the employment of asueh the spouse to perform sueh the
service is provided under a program to provide financial
assistance to such the student by suweh the school, college,
or university and sueh the employment will not be covered by
any program of unemployment insurance;

1j) service performed by an individual who is enrolled
at a nonprofit or public educational institution, which
normally maintains a regqular faculty and curriculum and
normally has a regularly organized body of students in
attendance at the place where its educational activities are
carried on, as a student in a full-time program taken for
credit at sueh an institution whieh that combines academic
instruction with work experience if such the service is an
integral part of such the program and sueh the institution
has se certified that fact to the employer, except that this
subsection shaii does not apply to service performed in a

program established for 6: on behalf of an employer or group
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of employers;

(X} service performed in the employ of a hosgpital if
such the service is performed by a patient of the hospital;

{1) services performed by a cosmetologist who is
licensed wunder Title 37, chapter 31, or a barber who is
licensed under Title 37, chapter 30, and:

(i) who has acknowledged in writing that he the

cosmetclegist or barber is not covered by unemployment

insurance and workers' compensation and;

{ii) who contracts with a cosmetological establishment
as defined in 37-31-101 or a barbershop as defined in
37-30-101, which contract shai¥ must show  that the
cosmetologist or barber:

{A) tis free from all control and directicn of the owner
in the contract and-in—factk;

{B) receives payment for services from his--or-her
individual clientele; and

(€] 1leases, rents, or furnishes all of his-er--her the

cosmetologist's or barber's own equipment, skills, or

knowledge; and

{iii) whose contract gives rise to an action for breadch
of contract in the event of contract termination (the
existence of a single license for the cosmetological
establishment or barbershop shaii may not be construed as a

lack of freedom from contrgl or direction under this
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subsection);

(m) casual labor not in the course of an employer's
trade or buainess performed in any calendar quarter, unless
the cash remuneration paid for such the service is $50 or
more and sueh the service is performed by an individual who
is reqularly employed by suech the employer to perform aneh
the service. “Regularly employed® means the services are
performed during at least 24 days in the same quarter.

(n} employment of sole proprietors or working members
of a partnership;

{oc} services performed for the installation of floor
covérings if the installer:

(i) bids or negotiates a contract price based upon work
performed by the yard or by the job:

{ii) is paid upon completion of an agreed-——upon
agreed-upon portion of the 3job or after the job |is
completed;

(iii) may perform services for anyone without
limitation;

(iv) may accept or reject any job;

(v) furnishes substantially all tools and equipment
necessary to provide the services; and

{vi) works under a written contract that:

(A} gives rise to a breach of contract action if the

installer or any other party fails to perform the contract
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obligations;

(B} states the installer is not covered by unemployment
insurance; and

(C) requires the installer to provide a current
workers' compensation policy or to obtain an exemption from
workers' compensation reguirements.

{2) "Employment® does not include elected public
officials.

(3) For the purposes of 39-51-203(6), the term
"employment” does not apply to service performed:

(a} in the employ of a church or convention or
association of churches or an organization whieh that is
operated primarily for religious purposes and whieh that is
operated, supervised, controlled, or principally supported
by a church or convention or association of churches;

{b) by a duly ordained, commissioned, or licensed
minister of a church in the exercise of the church's
ministry or by a member of a religious order in the exercise
of duties required by suech the order;

(c} in a facility conducted for the purpose of carrying
out a program of rehabilitation for individuals whose
earning capacity is impaired by age or physical or mental
deficiency or injury or providing remunerative work for
individuals who, because of their impaired physical or

mental capacity, cannct be readily abgorbed in the
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competitive labor market by an individual receiving sueh
rehabilitation or remunerative work;

(d) as part of an unemployment work-relief or
work-training program assisted or financed in whole or in
part by a federal agency or any agency of a state or
political subdivision theresf of the state by an individual
receiving saeh work relief or work training; or

{e) for a state prison or other state correctional or
custodial institution by an inmate of that institution.

(4) An individual found to be an independent contractor
by the department under the terms of 39-71-401(3) is
considered an independent contractor for the purposes of

this chapter. An independent contractor is not precluded

from filing a claim for bepnefits and receiving a

determination pursuant to 39-51-2402.

{5) This section does not apply to a state or local

qovernmental entity or a nonprofit organization defined

under section 501(c)(3}) of the Internal Revenue Code unless

the service ig excluded from employment as defined in

section—-3389¢bjy-of the Pederal Unemployment Tax Act.™

Section 2. section 39-51-1219, MCA, is amended to read:
*39-51-1219. Procedures for the substitution, wmwerger,
or acguisition of an employer account by a successor
employing wunit. (1) Subject to the provisions of subsection

(3), whenever any individual or organization (whether or not
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a covered employer) in any manner succeeds to or acgquires
all or substantially all cof the business of an employer who
at the time of acquisition was a covered employer and
whenever in respect to whom the department finds that the
business of the predecessor is continued solely by the
SUCCessor:

(a) the separate account and the actual contribution,
benefit, and tarxable payroll experience of the predecessor
shat}¥ must, upon the joint application of the predecessor
and the successor within 90 days after sueh the acquisition
and approval by the department, be transferred to the
successor employer for the purpose of determining the
successor's liability and rate of contribution; and

{b) any successor who was not an employer on the date
of acquisition becomes a covered employer as of such that
date.

(2) Whenever any individual or organization {(whether or
not a covered employer) in any manner succeeds to oOr
acquires part of the business of an employer who at the time
of acquisition was a covered employer and whenever suen that
portion of the business is continued by the successor:

{a) so much of the separate account and the actual
contribution, benefit, and taxable payroll experience of the
predecessor as is attributable to the portion of the

business transferred, as determined on a pro rata basis in
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the same ratio that the wages of covered employees properly
allocable to the transferred portion of the business bear to
the payrcoll of the predecessor in the last feur 4 completed
calendar quarters inmediately preceding the date of
transfer, shaxt must, upon the joint application of the
predecessor and the.successor within 90 days after sweh the
acquisition and approval by the department, be transferred
to the successor employer for the purpose of determining the
successor's liability and rate of contribution; and

{b) any successot who was not an employer on the date
of acquisition becomes a covered employer as of such that
date.

{3) (a) The 90-day period may be extended at the
discretion of the department.

(b} Whenever a predecessor covered employer has a
deficit experience rating account as of the last computation
date, the transfer provided for in subsections (1) and (2)
is mandatory except when it is shown by substantial evidence
that the management, the ownership, or both the management
and ownershié are not substantially the same for the
Successor as for the predecessor, in which case the
successor shall begin with the rate of a new employer.
Whenever sueh a mandatory transfer involves only a portion
of the experience rating record ‘and the predecesgor or

successor employers fail to supply the required payroll

-1l1- 5B 184

W N

-

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0184/02

information within 10 days after notice, the transfer shaii
must be baszed on estimates of the applicable payrolls. The

successor must be notified in writing of the mandatory

transfer, and unless the mandatory transfer is appealed

within 30 calendar days, the right to appeal is waived.

(c) Whenever a predecessor covered employer has an

eligible experience rating account as of the last

computation date and when it is shown by substantial

evidence that the management, the ownership, or both the

management and the ownership are substantially the same for

the successor as for the predecessor, the transfer provided

Eor in subgections (1) and (2) is automatic. Whenever an

automatic transfer involves only a portion of the experience

rating record and the predecessor or successor employers

fail to supply the required payroll information within 10

days after notification, the transfer must be based on

estimates of the applicable payrolls. The successor must be

notified in writing of the automatic transfer and shall

request within 30 days of notification that the experience

rating account of the predecessor not be transferred,

(4) (a) If the successor was a covered employer prior
to the date of the acguisition of all or a part of the
predecessor’'s business, the successor's rate of
contribution, effective the first day of the calendar year

immediately following the date of acquisition, is based on
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the combined experience of the predecessor and successor.
{b) If the successor was not a covered employer prior
to the date of the acquisition of all or a patt of the
predecessor's business, the successor's rate is the rate
applicable to the predecessor with respect to the period
immediately preceding the date of acquisition, but if there
was more than one predecessor, the successor's rate shalk
must be a newly computed rate based on the combined
experience of the predecessors, becoming effective
immediately after the date of acquisition and remaining in

effect for the balance of the rate year.”

Section 3. Section 39-51-2110, MCA, is amended to read:

"39-51-2110. Payment of benefits to aliens. {1}
Benefits shal} may not be payabie paid on the basis of
services performed by an alien unless the alien is an
individual who was lawfully admitted for permanent residence
at the time the services were performed, was lawfully
present for the purposes of performing the services, or was
permanently residing in the-united States under color of law
at the time the services were performed, including an alien
who was lawfully present in the United States as a result of
the application of the provisions of section--283tait?y—-or
section 212(d)(5) of the Immigration and Naticnality Act.

(2) Any data or information reguired of individuals

applying for benefits to determine whether benefits are not
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payable to them the individuals because of their the

individuals' alien status shati must be uniformly required
from all applicants for benefits.

{3} In the case of an individual whose application Ffor
benefits would otherwise be approved, ne a determination
that benefits to suek the individual are not payable because

of his the individual's alien status shat} may not be made

except upon a preponderance of the evidence."
Section 4. Section 39-51-2203, MCA, is amended to read:
"39-51-2203. Reduction of benefits because of amounts
received from certain other sources. (1) €Eiaimantis An
individual's weekly benefit amount shaii must be reduced

{but not below zero) by the amount that he the individual is

receiving frem in the form of a governmental or other

pension, retirement pay, annuity, or other similar periocdic
payment whieh that is based on the previous work £or--and
entireiy-contributed-to-by-a-base-pericd-empioyers
t2)--Howevery-—-if-——the-——service-—-performed--for-—the
base-period-empioyer—dees-not-affect-either-the--etigibitity
for-or-the-emount-of-the-penaion-or-other-type-sf-recirenent
benefit--received-from-the-pitan-maintained-or-contributed-to
by-the-base-period-empioyerr-the--reduction—-regquirement--of
subsection-{1}y-does—not-appiys
t3)--Fhe--exception--in-subsection-{2)-ia-not-appticabie

to-the-receipt-of-sociai-security-and/or-raitroad-retirement
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tnposed--by--the-federai-Empioyee-Retirement-Income-Security
Act-0f-1974;-P+b:-94-566;-as~amended-in-1988-by-Pvbr~96~364y
and—-as--may--be--amended--after--March--117—-198is o©of the

individual and that is reasonably attributable to the week

if:

{a) the payment ig made under a plan maintained or

contributed to by a base-period or chargeable employer; and

(b} except in the case of payments made under the

Social Security Act or the Railroad Retirement Act, the

services performed for the employer by the individual after

the beginning of the base period or the remuneratiocn for

services affect eligibility for or the amount of the

pension, retirement pay., annuity, or other similar payment.

{2) The reduction required by subsecticn {1) does not

apply in those instances in which the governmental or other

pension, retirement pay, annuity, or other similar periodic

payment is made from a fund to which the individual was

required to make a direct contribution. A PENSION PLAN

NEGOTIATED UNDER A COLLECTIVE BARGAINING AGREEMENT IS

CONSIDERED A DIRECT EMPLOYEE CONTRIBUTION UNDER THIS

SECTION."

Section 5. Section 39-51-250B, MCA, is amended to read:
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=39-51-2508. Eligibility requirements for extended
benefits —- disqualifications -- acceptance of suitable
work. (1) An individual =hai}--be is eligible to receive
extended benefits with respect to any week of unemployment
in this eligibility period only if the department finds that

with respect to such the week that the individual:

{a) he is an exhaustee, as defined in 39-51-2501;

{(b) has been paid total wages for employment in the

base period, as defined in 39-51-201, in_an amount not less

than:

(i) 1.5 times the wages earned in the calendar quarter

in which wages were the highest during the base period;

{ii) 40 times the individual's most recent weekly

benefit amount; or

(iii} insured wages for 20 weeks of work;

¢tby—-he {(¢) 1is not disqualified for the receipt of
reqular benefits pursuant to part 23 of this chapter and., if

me--is disqualified, he the individual satisfies the

requirements for requalification in that part; and

tey--he (d) has satisfied the other requirements of
this chapter for the receipt of regular benefits that are
applicable to individuals claiming extended benefits.

(2) In addition to thé disqualifications provided for
in subsection t:3¢tb} (1l}(c), an individual is disqualified

for extended benefits if he the individual fails to seek
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work. Such The disqualification continues for the week in
which sweh the failure occurs and until the individual has
performed services, other than self-employment, for which
remuneration is received equal to or in excess of hia the
individual's weekly benefit amount in 4 separate weeks
subsequent to the date the act causing the disgualification
occurred.

{(3) A regular benefit claimant who is disqualified for
gross misconduct under 39-51-2303(2) may not be paid

extended benefits unless he the individual has earned at

least eight times the weekly benefit amount after the date
of such the disqualification.

(4} A regular benefit claimant who voluntarily leaves
work to attend school and, pursuant to 39-51-2302(3).
requalifies for regular benefits may not be paid extended
benefits unless he the individual has earned at least six
times the weekly benefit amount.

{5) Por the purposes of determining eligibility for
extended benafits, the department shall by rule define the
term "suitable work". Sueh The definition shai} must be in
accordance with the definition required by the Oomnibus
Reconciliation Act of 1980, P.L. 96-499, and as may be

amended after March 19, 1981."

Section 6. Section 39-51-3105, MCA, is amended to read:

#39-51-3105. Assigneent, pledge, or ancumbrance of
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right to benefits wvoid -- benefits exempt from levy,
execution, attachment, or other remedy for collection of
debt —- exception. Any assignment, pledge, or encumbrance of
any right to benefits which that are or may become due or
payable under this chapter shati-be is void, and suech the
rights to benefits shati-be are exempt from levy, execution,
attachment, or any cother remedy whatsoever provided for the
collection of debt, and benefits received by any individual,
80 long as they are not mingled with other funds of the
recipient, skati-be are exempt from any remedy whatseever

for the collection of all debts except as provided in

39-51-3106 and 39-51-3206. Any waiver of any exemption

provided for in this section shati-be is void."

SECTION 7. SECTION 39-51-3206, MCA, 1S AMENDED TO READ:

"39-51-3206. Collection of benefit overpayments. A
person who receives benefits not authorized by this chapter
shall repay to the department either directly or, as
authorized by the department, by offset of future benefits
to which the claimant may be entitled, or by a combination
of both methods, a sum equal to the amount of the

overpayment. A benefit offgset may not exceed 50% of the

weekly benefits to which a claimant is entitled unless the

claimant gives written consent. The sum is collectible in

the manner provided in this chapter for the collection of

past-due contributions unless the department finds that the

-18- SB 1B4
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benefits were received through no fault of the perszon and
the recovery of the benefits would be against equity and
good conscience. An action for collection of overpaid
benefits must be brought within 5 years after the date of
the overpayment. Notwithstanding any other provision of this
chapter, the department may recover an overpayment of
benefits paid to any individual under the laws of this staie
or another state or under an unemployment benefit program of

the United States."

NEW SECTION. Section 8. Severability. If a part of
{this act] is invalid, all wvalid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applicaticns.

NEW SECTION. Section 9. Effective date. [This act] is
effective on passage and approval.

-End-

=19~ SB 184



53rd Legislature ) 8B 0184/02
1 SENATE BILL NO. 184

2 INTRODUCED BY BLAYLOCK, BENEDICT, KEATING

3 BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY

4

S A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING AND
6 CLARIFYING THE UNEMPLOYMENT INSURANCE LAWS; PROHIBITING A

7 PARENT OR GUARDIAN FROM WAIVING ANOTHER'S RIGHTS ™

8 UNEMPLOYMENT BENEFITS; CLARIFYING THE DEPARTMENT 'S

9 RESPONSIBILITY FOR REVIEWING AND ISSUING DETERMINATIONS ON
10 AN INDIVIDUAL'S EMPLOYMENT STATUS WHEN AN UNEMPLOYMENT
11 BENEFITS CLAIM IS FILED; CLARIFYING THAT THE EXCLUSIONS FROM
12 EMPLOYMENT DO NOT APPLY TO A GOVERNMENTAL ENTITY OR A
13 NCONPROFIT ORCANIZATION UNLESS EXCLUDED UNDER THE FEDERAL
14 UNEMPLOYMENT TAX ACT; ALLOWING TRANSFER OF AN ELIGIBLE
15 EXPERIENCE RATING:; REMOVING REFERENCE TO SECTION 203(A) OF
16 THE FEDERAL IMMIGRATION AND NATIONALITY ACT; REVISING
17 REDUCTION OF BENEFITS BECAUSE OF THE AMOUNT RECEIVED FROM
i8 CERTAIN OTHER SOURCES TO REFLECT FEDERAL REQUIREMENTS FOR
19 THE OFFSET OF BENEFITS DUE TO A PENSION RECEIPT; CLARIFYING
20 THE DEPARTMENT'S AUTHORITY TO COLLECT OVERPAYMENTS THROOGH
21 THE OFFSET OF CURRENT BENEFIT ENTITLEMENTS; SPECIFYING WAGES
22 THAT QUALIFY AS EXTENDED BENEFITS; AMENDING SECTIONS
23 39~51-204, 39-51-1219, 39-51-2110, 39-51-2203, 39-51-2508,
24 AND 39-51-3105, AND _ 39-51-3206, MCA; AND PROVIDING AN
25 IMMEDIATE EFFPECTIVE DATE."

) SR

~N

O o =~ v s W

10
11
12
13
14
15
16
17
18
19
20

SB 0184/02

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 39-51-204, MCA, is amended to read:

»39-51-204. Exclusions from definition of ewployment.
{1) The term "employment™ does not include:

{a) agricultural labor, except as provided in
39-51-202(2). If an employer is otherwise subject to this
chapter and has agricultural employment, all employees
engaged in agricultural labor must be excluded from coverage
under this chapter if the employer:

{i) in any guarter or calendar year, as applicable,
does not meet either of the tests relating to the aonetary
amount or number of employees and days worked, Efor the
subject wages attributable to agricultural labor; and

(i1} keeps separate books and records to account for the
employment of persons in agricultural labor.

{b) household and dJomestic service in a private home,
local college club, or local chapter of a college fraternity
or sorority, except as provided in 39-51-202(3). If an

employer is otherwise subject to this chapter and has

THERE ARE NO CHANGES IN THIS BILL
AND WILL NOT BE REPRINTED. PLEASE
REFER TO YELLOW COPY FOR COMPLETE TEXT.
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HOUSE STANDING COMMITTEE REPORT

March 5, 1993
Page 1 of 1

Mr. Speaker: We, the committee on Labor report that Senate
Bill 184 (third reading copy -- blue) be concurred in as
amended . '

Signed:

om Nelson,

- And, that such amendments read: Carried by: Rep. Benedict

1. Title, lines 6 through 8.
Following: ";" on line 6
Strike: the remainder of line 6 through ";" on line 8

2. Page 4, line 14.

Following: "mimes"

Insert: "or a parent or guardian of the person performing the
services in the case of a minor"

3. Page 4, line 15.

Following: "eamd"
Insert: "the person performing the services and"

~END--

HOUSE
Committee Vote:
Yes Zé_, No L 55 /84
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SENATE BILL NO. 184
INTRODUCED BY BLAYLOCK, BENEDICT, KEATING

BY REQUEST OF THE DEPARTMENT OF LABOR AND INDUSTRY

A BILL FOR AN ACT ENTITLED: “AN ACT GENERALLY REVISING AND
CLARIFYING THE UNEMPLOYMENT INSURANCE LAWS; PROHEBEFING-A
PAREHT—-GR-—GBARBiAN-—PRBM--WAiViNG--AHGTHER*S---RiGHTS--—?G
UNEMPEOYMENY----BENEPITST CLARIFYING THE DEPARTMENT'S
RESPONSIBILITY FOR REVIEWING AND ISSUING DETERMINATIONS ON
AN INDIVIDUAL'S EMPLOYMENT STATUS WHEN AN UNEMPLOYMENT
BENEFITS CLAIM 1S FILED; CLARIFYING THAT THE EXCLUSIONS FROM
EMPLOYMENT DO NOT APPFLY TO A GOVERNMENTAL ENTITY OR A
NONPROFIT ORGANIZATION UNLESS EXCLUDED UNDER THE FPEDERAL
UNEMPLOYMENT TAX ACT; ALLOWING TRANSFER QF AN ELIGIBLE
EXPERIENCE RATING; REMOVING REFERENCE TO SECTION 203(A) OF
THE FEDERAL IMMIGRATION AND NATIONALITY ACT; REVISING
REDUCTION OF BENREFITS BECAUSE OF THE AMOUNT RECEIVED FROM
CERTAIN OTHER SOURCES TO REFLECT FEDERAL REQUIREMENTS FOR
THE OFFSET OF BENEFITS DUE TO A PENSION RECEIPT; CLARIFYING
THE DEPARTMENT'S AUTHORITY TO COLLECT OVERPAYMENTS THROUGH
THE OFFSET OF CURRENT BENEFIT ENTITLEMENTS; SPECIFYING WAGES
THAT QUALIFY AS EXTENDED BENEFITS; AMENDING SECTIONS
39-51-204, 39-51-1219, 39-51-2110, 39-51-2203, 39-51-2508,

AND 39-51-3105, AND 39-51-3206, MCA; AND PROVIDING AN
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 39-51-204, MCA, is amended to read:

®39-51-204, Exclusions from definition of employment.
(1) The term “"employment"” does not include:

(a) agricultural labor, except as provided in
39-51-202(2). If an employer is otherwise subject to this
chapter and has agricultural employment, all employees
engaged in agricultural labor must be excluded from coverage
under this chapter if the employer:

{i) in any quarter or calendar year, as applicable,
does not meet either of the tests relating to the monetary
amount or number of employees and days worked, for the
subject wages attributable to agricultural labor; and

(ii) keeps separate books and records toc account for the
employment of persons in agricultural labor,

(b} household and dJomestic service in a private home,
local cecllege club, or local chapter of a college fraternity
or sorority, except as provided in 39-51-202(3). If an
employer is otherwise subject to this chapter and has
domestic service employment, all employees engaged in
domestic service must be excluded from coverage under this
chapter if the employer:

(i) does not meet the monetary payment test in any

guarter or calendar year, as applicable, for the subject

-2- sB 184
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wages attributable to domestic service; and

{ii) keeps separate books and records to account for the
employment of persons in domestic service.

{c} service performed as an officer or member of the
crew of a vessel on the navigable waters of the United
States;

{d) service performed by an individual in the employ of
that individual's son, daughter, or spouse and service
performed by a child under the age of 21 in the employ of
the child's father or mother;

(e) service performed in the employ of any other state
or its pelitical subdivisions or of the United States
government or of an instrumentality of any other state or
states or their political subdivisions or of the United
States, except that national banks organized under the
national banking law shaii may not be entitled to exemption
under this subsection and shaii--be are subject to this
chapter the same as state banks, provided that such the
service is excluded from employment as defined in the
Federal Unemployment Tax Act by section 3306(c}(7) of that
act;

(£} service with respect to which unemployment
insurance is payable under an unemployment insurance system
established by an act of congress, provided that the

department must shall enter into agreements with the proper
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agencies under such an act of congress, which agreements
shai:* become effective in the manner prescribed in the
Montana Administrative Procedure Act for the adoption of
rules, to provide reciprocal treatment to individuals who
have, after acquiring potential rights to benefits under
this chapter, acquired rights to unemployment insurance
under sueh an act of congress or who have, after acquiring
potential rights to unemployment insurance under sueh the
act of congress, acquired rights to benefits under this
chapter;

{g) services performed as a newspaper carrier or
free-lance correspondent if the perscn performing the
services er-a-parent-or-guardian-of--the--perssn--performing

the--services-in-the-ease-ef-a-minar OR A PARENT OR GUARDIAN

OF THE PERSON PERFORMING THE SERVICES IN THE CASE OF A MINOR

~has acknowledged in writing that the-persen--performing-—the

services-—and THE PERSON PERFORMING THE SERVICES AND the

services are not covered. As used in this subsection:

(i) "free-lance correspondent” is a person who submits
articles or photographs for publication and is paid by the
article or by the photograph; and

(ii) “newspaper carrier" means a person who provides a
newspaper with the service of delivering newspapers singly
or in bundles. The term does not include an employee of the

paper who, incidentally to his the employee's main duties,
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carries or delivers papers.

(h) services performed by real estate, securities, and
insurance salespeople paid sclely by commissions and without
guarantee of minimum earnings;

(i) service performed in the employ of a school,
college, or university if sueh the service is performed by a
student who is enrolled and is regularly attending classes
at sweh a school, college, or university or by the spouse of
sueh a student if sueh the spouse is advised, at the time
sueh the spouse commences to perform sueh the service, that
the employment of sueh the spouse to perform such the
service is provided under a program to provide financial
assistance to suach the student by such the scheol, college,
or university and such the employment will not be covered by
any program of unemployment insurance;

(j) service performed by an individual who is enrolled
at a nonprofit or public educational institution, which
normally maintains a regular Eacﬁlty and curriculum and
normally has a regularly organized bedy of students in
attendance at the place where its educational activities are
carried on, as a student in a full-time program taken for
credit at sueh an institution which that combines academic
instruction with work experience if sueh the service is an
integral part of such the program and sueh the institution

has so certified that fact to the employer, except that this

-5 SB 184
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subsection mhaii does not apply to service performed in a
program established for or on behalf of an employer or group
of employers:

{k) service performed in the employ of a hospital if
such the service is performed by a patient of the hospital;

(1) services performed by a cosmetologist who is
licenseqd under Title 37, chapter 31, or a barber who is
licensed under Title 37, chapter 30, and:

(i) who has acknowledged in writing that he the

cosmetologist or barber is not covered by

unemployment
insurance and workers' compensation and;

{ii) who contracts with a cosmetological establishment
as defined in 37-31-101 or a barbershop as defined in
37-30-101, which contract shall must show that the

cosmetologist or barber:

{A) is free from all control and direction of the owner
in the contract and-in-faet;

(B) receives payment for services from his——or——her
individual clientele; and

{€) leases, rents, or furnishes all of his-or-her the

cosmetologist's or barber's own equipment, skills, or

knowledge; and

(iii) whose contract gives rise to an action for breach
of contract in the event of contract termination (the

existence of a single license for the cosmetological
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establishment or barbershop shai} may not be construed as a
lack of freedom from control or direction under this
subsection);

(m} casual labor not in the course of an employer's
trade or business performed in any calendar quarter, wunless
the cash remuneration paid for sueh the service is $50 or
more and such the service is performed by an individual who
is regularly employed by such the employer to perform suach
the service. "Regularly employed" means the services are
performed during at least 24 days in the same quarter.

{n) employment of s5cle proprietors or working members
of a partnership;

(0) services performed for the installation of floor
coverings if the installer:

(i) bids or negotiates a contract price based upon work
performed by the yard or by the job;

(ii) is paid upon completion of an agreed——upon
agreed-upon portion of the Jjob or after the job is
completed;

(iii) may perform services for anyone without
limitation;

(iv) may accept or reject any job;

{v) Ffurnishes substantially all tools and eqguipment

_necessary to provide the services; and

(vi) works under a written contract that:
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(A} gives rise to a breach of contract action if the
installer or any other party fails toc perform the contract
cbligations;

(B) states the installer is not covered by unemployment
insurance; and

{(C) requires the installer to provide a current
workers' compensation policy or to obtain an exemption from
workers' compensation requirements.

(2) "Employment" does not include elected public
officials.

(3) For the purposes of 39-51-203(6), the term
"employment" does not apply to service performed:

(a) in the employ of a church or convention or
association of churches or an organization whieh that is
operated primarily for religious purposes and which that is
operated, supervised, controlled, or principally supported
by a church or convention or association of churches;

{b) by a duly ordained, commissioned, or licensed
minister of a church in the exercise of the church's
ministry or by a member of a religious order in the exercise
of duties required by suweh the order:

(c) in a facility conducted for the purpose of carrying
out a program of rehabilitation for individuals whose
earning capacity is impaired by age or physical or mental

deficiency or injury or providing remunerative work for
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individuals who, because of ¢heir impaired physical or
mental capacity, cannot be readily absorbed in the
competitive labor market by an individual receiving sueh
rehabilitation or remunerative work:;

{d}) as part of an unemployment work-relief or
work-training program assisted or financed in whole or in
part by a federal agency or any agency of a state or
political subdivision thereof of the state by an individual
receiving such work relief or work training; or

(e} for a state prison or other state correctional or
custodial institution by an inmate of that institution.

{4) An individual found to be an independent contractor
by the department under the terms of 39-71-401(3) is
considered an independent contractor for the purposes of

this chapter. An independent contractor is not precluded

from filing a claim for benefits and receiving a

determination pursuant to 39-51-2402.

{5) This section does not apply to a state or local

governmental entity or a nonprofit organization defined

under section 501(c){3) of the Internal Revenue Code unless

the service ig excluded from employment as defined in

section-3369¢by—of the Federal Unemployment Tax Act."

Section 2. section 39-51-1219, MCA, is amended to read:
"39-51-1219. Procedures for the substitution, merger,

or acquisition of an employer account by a successor
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employing unit. {1} Subject to the provisions of subsection
(3), whenever any individual or organization (whether or not
2 covered employer) in any manner succeeds to or acquires
2ll or substantially all of the business of an empleyer who
at the time of acquisition was a covered employer and
whenever in respect to whom the department finds that the
business of the predecessor is continued solely by the
successor:

(a) the separate account and the actual contribution,
benefit, and taxable payroll experience of the predecessor
Sshaii must, upon the joint application of the predecessor
and the successor within 90 days after such the acquisition
and approval by the department, be transferred to the
successor employer for the purpose of determining the
successor's liability and rate of contribution; and

(b} any successor who was not an employer on the date
of acquisition becomes a covered employer ags of sueh that
date. o

(2) Whenever any individual or organization (whether or
not a covered employer} in any manner succeeds to or
acquires part of the business of an employer who at the time
of acquisition was a covered employer and whenever sweh that
portion of the business is continued by the successor:

(a) so much of the Separate account and the actual

centribution, benefit, and taxable payroll experience of the
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predecessor as is attributable to the portion of the
business transferred, as determined on a pro rata basis in
the same ratio that the wages of covered employees properly
allocable to the transferred portion of the business bear to
the payroll of the predecessor in the last four 4 completed
calendar quarters immediately preceding the date of
transfer, shat} must, upon the Jjoint application of the
predecessor and the successor within 90 days after sueh the
acquisition and approval by the department, be transferred
to the successor employer for the purpose of determining the
successor's liability and rate of contribution; and

(b} any successor whc was not an employer on the date
of acquisition becomes a covered employer as of sueh that
date.

(3) (a) The 90-day period may be extended at the
discretion of the department.

(b} Whenever a predecessor covered employer has a
deficit experience rating account as of the last computation
date, the transfer provided for in subsections (1) and (2)
is mandatory except when it is shown by substantial evidence
that the management, the ownership, or both the management
and ownership are not substantially the same for the
successor as for the predecessor, in which case the
successor shall begin with the rate of a new employer.

Whenever suech a mandatory transfer involves only a portion
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of the experience rating record and the predecessor or
successor employers fail to supply the reguired payroll
information within 10 days after notice, the transfer shaii
must be based on estimates of the applicable payrolls. The

successor must be notified in writing of the mandatory

transfer, and unless the mandatory transfer is appealed

within 30 calendar days, the right to appeal is waived,

{c) Whenever a predecessor covered employer has an

eligible experience rating account as of the last

computation date and when it is shown by substantial

evidence that the management, the ownership, or both the

management and the ownership are substantially the same Ffor

the successor as for the predecessor, the transfer provided

for in subsections (1) and (2) is autocmatic. Whenever an

automatic transfer involves only a portion of the experience

rating record and the predecessor or sucg¢egsor employers

fail to supply the required payroll informatign within 10

days after notification, the transfer must be based on

estimates of the applicable payrolls. The successor must be

notified in writing of the automatic transfer and shall

reguest within 30 days of notification that the experience

rating account of the predecessor not be transferred.

(4) (a) If the successor was a covered employer prior
to the date of the acquisition of all or a part of the
predecessor's

business, the successor's rate of

-12- SB 184



11
12
13

14
15
16
17
18
19
20
21
22
23
24

25

SB 0184/03

contribution, effective the first day of the calendar year
immediately following the date of acguisition, is based on
the combined experience of the predecessor and successor.

{b) If the successor was not a covered employer prior
to the date of the acquisition of all or a part of the
predecessor's business, the successor's rate is the rate
applicable to the predecessor with respect to the period
immediately preceding the date of acquisition, but if there
was more than one predecessor, the successor's rate shati
must be a newly computed rate based on the combined
experience of the predecessors, becoming effective
immediately after the date of acquisition and remaining in

effect for the balance of the rate year."”

Section 3. Section 39-51-2110, MCA, is amended to read:

*39-51-2110. Payment of benefits to aliens. (1}
Benefits shat: may not be payabie paid on the basis of
services performed by an alien unless the alien i3 an
individual who was lawfully admitted for permanent residence
at the time the services were performed, was lawfully
present for the purposes of performing the services, or was
permanently residing in the United States under color of law
at the time the services were performed, including an alien
who was lawfully present in the United States as a result of
the application of the provisions of sectien-283tart?y-or

gection 212(4)(5) of the Immigration and Rationality Act.
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(2) Any data or information required of individuals
applying for benefits to determine whether benefits are not

pavable to them the individuals because of ¢he¢r the

individuals' alien status shaii: must be uniformly required
from all applicants for benefits.

(3) In the case of an individual whose application for
benefits would otherwise be approved, ne a determination
that benefits to suweh the individual are not payable because

of his the individual's alien status shai} may not be made

except upon a preponderance of the evidence."
Section 4. section 39-51-2203, MCA, is amended to read:
*39-51-2203. Reduction of benefits because of amounts
received from certain other sources. (1) €iaimanels An

individual's weekly benefit amount sheit must be reduced

{but not below zerc) by the amount that he the individual is

receiving frem in the form of a governmental or other

pension, retirement pay, annuity, or other similar periodic
payment whieh that 1is based on the previous work for-and
entirety-contributed-to-by-a-base-perieod-empioyers
t2y--Howevery-—if--the---service---performed-—-for---the
base-period--empleyer-does-not-affeet-either—the-eligibiltity
for-or-the-amount-ef-the-pension-sr-other-typa-of-retirement
berefit-received-from-the-pltan-maintained-or-econteributed--to
by--the--base-period--empioyer;-the-raduction-requirement-of

subsection-t+iy-does-noe-appiys
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t3)--Fhe-exception-in-aubsection-{2}-is——-not--appiicabie
to-the-receipe-ef-sseiat-security-and/or-raitroad-recirement
benefitas

t4}—-Per--the-purposes—of-subsection-{tityr-the-department
shatir-by-ruter-adept-mintmom-federai-cffset-requirements-as
imposed-by-the-federai-Empioyee-Retirement——Income—-Security
Act-of-19747-Pcbs-94-5667-as-amended-in-1980-by-Psbr-96-3647
and--as--may--be——amended--after—-Mareh--337--3968tr of the

individual and that is reasonably attributable to the week

if:

{a) the payment is made under a plan maintained orc

contributed to by a base-period or chargeable employer: and

{b) except in the case of payments made under the

Social Security Act or the Railrcad Retirement Act, the

services performed for the employer by the individual after

the beqinning of the base period or the remuneration for

services affect eligibility for or the amount of the

pension, retirement pay, annuity, or other similar payment.

(2) The reduction required by subsection (1) does not

apply in those instances in which the governmental or other

pension, retirement pay, annuity, or other similar periodic

payment is made from a fund to which the individual was

required to make a direct contribution. A PENSION PLAN

NEGOTIATED UNDER A COLLECTIVE BARGAINING AGREEMENT IS

CONSIDERED A DIRECT EMPLOYEE CONTRIBUTION UNDER THIS
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SECTION."

Section 5. section 39-51-2508, MCA, is amended to read:

"39-51-250B. Eligibility requirements for extended
benefits -— disqualifications -- acceptance of suitable
work. (1} An individual shaii--be is eligible to receive
extended benefits with respect to any week of unemployment
in this eligibility period only if the department finds that

with respect to such the week that the individual:

ta) he is an exhaustee, as defined in 39-51-2501;

{b) has been paid total wages for employment in the

base period, as defined in 39-51-201, in an amount not less

than:

(i) 1.5 times the wages earned in the calendar quarter

in which_wages were the highest during the base period;

(ii) 40 times the individual's most recent weekly

benefit amount; or

(iii) insured wages for 20 weeks of work:

tby--he (c) is not disqualified for the receipt of
regular benefits pursuant to part 23 of this chapter and, if

he---is disqualified, he the individual satisfies the

requirements for requalification in that part; and

tey--he {(d) has satisfied the other requirements of
this chapter for the receipt of regular benefits that are
applicable to individuals claiming extended benefits.

{2) In addition to the disqualifications provided for

-16- SB 184
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in subsection £i¥tb} (1)(c). an individual is disqualified

for extended benefits if he the individual fails to seek

work. 6Gueh The disqualification continues for the week in
which sueh the failure occurs and until the individual has
performed services, other than self-employment, for which
remuneration is received equal to or in excess of his the
individual's weekly benefit amount in 4 separate weeks
subsequent to the date the act causing the disqualification
occurred.

(3) A regular benefit claimant who is disgualified for
gross misconduct under 39-51-2303(2) may not be paid
extended benefits unless he the individual has earned at
least eight times the weekly benefit amount after the date
of suech the disqualification.

(4) & regular benefit claimant who voluntarily leaves
work to attend sachool and, pursuant to 39-51-2302(3),
requalifies for regular benefits may not be paid extended
benefits unless he the individual has earned at least six
times the weekly benefit amount.

{5) For the purposes of determining eligibility for
extended benefits, the department shall by rule define the
term "suitable work". Sueh The definition shat: must be in
accordance with the definition required by the Omnibus
Reconciliation Act of 1980, PF.L. 96-499, and as may be

amended after March 19, 1981."
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Section 6. Section 39-51-3105, MCA, is amended to read:

®39-51-3105, Assignment, pledge, or encumbrance of

right to benefits wvwoid -- benefits exempt from levy,
execution, attachment, or other remedy for collection of

debt -- exception. Any assignment, pledge, or encumbrance of
any right to benefits whieh that are or may become due or
payable under this chapter shai¥i-be is void, and sueh the

rights to benefits shaii-be are exempt from levy, execution,

attachment, or any other remedy whatsoever provided for the

collection of debt, and benefits received by any individual,

so long as they are not mingled with other funds of the

recipient, ashaii--be are exempt from any remedy whatseever

for the collection of all debts except as provided in

39-51-3106 and 39-51-3206. Any waiver of

any exemption
provided for in this section shati-be is void."

SECTION 7. SECTION 39-51-3206, MCA, IS AMENDED TO READ:

*39-51-3206. Collection of benefit overpayments. A

person who receives benefits not authorized by this chapter

shall repay to the department either directly or, as

authorized by the department, by offset of future benefits
to which the claimant may be entitled, or by a combination

of both methods, a sum equal to the amcunt of the

overpayment. A benefit offset may not exceed 50% of the

weekly benefits to which a claimant is entitled unless the

claimant gives written consent. The sum is collectible in

-18- SB 184



12
13
14
15
16
17
18

is

SB 0184/03

the manner provided in this chapter for the collection of
past—due contributions unless the department finds that the
benefits were received through no fault of the persen and
the recovery of the benefits would be against equity and
good conscience. An action for collection of overpaid
benefits must be brought within 5 years after the date of
the overpayment. Notwithstanding any other provision of this
chapter, the department may recover an overpayment of
benefits paid to any individual under the laws of this state
or ancther state or under an unemployment benefit program of

the United States.”

NEW SECTION. Section B. Severability. If a part of
fthis act]} is 1invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of |[this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications.

NEW _SECTION. Section 9. Eeffective date. [This act] is
effective on passage and approval.

-End-
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