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53rd Legislature LC 0559/01 
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2 INTRODUCED 
BYAr: BILL NO.~ 

) A) /c:,o, -1~ :/~R AN ACT ENTITLED: "AN ACT REVISING THE EXCEPTIONS 

WATER PERMIT REQUIREMENTS UNDER THE MONTANA WATER 

AMENDING SECTION B5-2-306, MCA; AND PROVIDING AN 

EFFECTIVE DATE. 11 
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TO GROUND 

USE LAWS; 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section B5-2-306, MCA, is amended to read: 

"85-2-306. (Teaporary) Ell:ceptions to perait 

cequit"eaents fee. (1) Ground water may be appropriated 

only by a person who has a possessory interest in the 

property where the water is to be put to beneficial use and 

exclusive property rights in the ground water development 

works or, if another person has rights in the ground water 

development works, the written consent of the person with 

those propercy rights. Outside the boundaries of a 

controlled ground water area, a permit is not required 

before appropriating ground water by means of a well or 

developed spring with a maximum appropriation of 35 gallons 

per minute or less, not to exceed 10 acre-feet per year, 

except that a combined appropriation from the same source 

from two or more wells or developed springs exceeding this 

limitation requires a permit. Within 60 days of completion 
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of the well or developed spring and appropriation of the 

ground water far beneficial use, the appropriator shall file 

a notice of completion with the department on a form 

provided by the department at its offices and at the offices 

of the county clerk and recorders and pay a filing fee. Upon 

receipt of the notice, the department shall review the 

notice and may, before issuing a certificate of water right, 

return a defective notice for correction or completion, 

together with the reasons for returning it. A notice does 

not lose priority of filing because of defects if the notice 

is corrected, completed, and refiled with the department 

within 30 days or within a further time as the department 

may allow, not to e¥ceed 6 months. If a notice is not 

corrected and completed within the time allowed, the 

priority date of appropriation sha¼i--be is the date of 

refiling a correct and complete notice with the department. 

A certificate of water right may not be issued until a 

correct and complete notice has been filed with the 

department. The original of the certificate s"a¼¼ must be 

sent to the appropriator. The department shall keep a copy 

of the certificate in its office in Helena. The date of 

filing of the notice of completion is the date of priority 

of the right. 

{2) An appropriator of ground water by means of a well 

or developed spring first put to beneficial use between 
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J~nuary 1, 1962, and July 1, 1973, who did not file a notice 

of completion, as required by laws in force prior to April 

14, 1981, with the county clerk and recorder shall file a 

notice of completion, as provided in subsection (1) of this 

section, with the department to perfect the water right. The 

filing of a claim of existing water right pursuant to 

85-2-221 is sufficient notice of completion under this 

subsection. The priority date of the appropriation sfta¼¼--b~ 

is the date of the filing of a notice as provided in 

subsection (1) of this section or the date of the filing of 

the claim of existing water right. An appropriation under 

this subsection is an existing right, and a permit is not 

required; however, the department shall acknowledge the 

receipt of a correct and complete filing of a notice of 

completion, except that for an appropriation of 35 gallons 

per minute or less, not to exceed 10 acre-feet per year, the 

department shall issue a certificate of water right. If a 

certificate is issued under this section, a certificate need 

not be issued under the adjudication proceedings provided 

for in 85-2-236. 

(3) A permit is not required before constructing an 

impoundment or pit and appropriating water for use by 

livestock if the ma~imum capacity of the impoundment or pit 

is less than 15 acre-feet and the appropriation is less than 

30 acre-feet per year and is from a source other than a 
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perennial flowing stream and the impoundment or pit is to be 

constructed on and will be a-ccessible to a parcel of land 

that is owned or under the control of the applicant and that 

is 40 acres or larger. As used in this subsection, a 

perennial flowing stream means a stream which historically 

has flowed continuously at all seasons of the year, during 

dry as well as wet years. However, within 60 days after 

constructing the impoundment or pit, the appropriator shall 

apply for a permit as prescribed by this part. Upon receipt 

of a correct and complete application for a stockwater 

provisional permit, the department shall then automatically 

issue a provisional permit. If the department determines 

after a hearing that the rights of other appropriators have 

been or will be adversely affected, it may revoke the permit 

or require the permittee to modify the impoundment or pit 

and may then make the permit subject to stteh terms, 

conditions, restrictions, or limitations it considers 

necessary to protect the rights of other appropriators. 

( 4) A person may also appropriate water without 

applying for or prior to receiving a permit under rules 

adopted by the board under 85-2-113. 

(5) In addition to the filing fee prescribed by the 

board by rule pursuant to 85-2-113, a person filing a notice 

under subsection (1) shall pay a $10 fee, and the department 

shall deposit SlO of each filing fee collected pursuant to 
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subsection {l) in the ground water assessment account, 

established in 85-2-905, within the state special revenue 

fund. (Terminates July 1, 1993--sec. 22, Ch. 769, L. 1991.) 

85-2-306. (Effective July 1, 1993) Exceptions to permit 

requirements. (l) Ground water may be appropriated only by a 

person who has a possessory interest in the property where 

the water is to be put to beneficial use and exclusive 

property rights in the ground water development works or, if 

another person has rights in the ground water development 

works, the written consent of the person with those property 

rights. Outside the boundaries of a controlled ground water 

area, a permit is not required before appropriating ground 

water by means of a well or developed spring with a maximum 

appropriation of 35 less than 100 gallons per minute or 

¼ess7-ftOt-to-exeeed-l8-aere-£eet-per--year7--exeept--~hat--a 

eombifted-appropriation-£rom-the-same-sottree-from-~wo-or-more 

we¼¼s---or---devel~ped--sprin9s--exeeedin~--~~is--½imitation 

reqttifes-a-permit. Within 60 days of completion of the well 

or developed spring and appropriation of the ground water 

for beneficial use, the appropriator shall file a notice of 

completion with the department on a form provided by the 

department at its offices and at the offices of the county 

clerk and recorders. Upon receipt of the notice, the 

department shall review the notice and may, before issuing a 

certificate of water right, return a defective notice for 
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correction or completion, together with the reasons for 

returning it. A notice does llOt lose priority of filing 

because of defects if the notice is corrected, completed, 

and refiled with the department within 30 days or within a 

further time as the department may allow, not to exceed 6 

months. If a notice is not corrected and completed within 

the time allowed, the priority date of appropriation shall 

be is the date of refiling a correct and complete notice 

with the department. A certificate of water right may not be 

issued until a correct and complete notice has been filed 

with the department. The original of the certificate ~ha½¼ 

must be sent to the appropriator. The department shall keep 

a copy of the certificate in its office in Helena. The date 

of filing of the notice of completion is the date of 

priority of the right. 

(2) An appropriator of ground water by means of a well 

or developed spring first put to beneficial use between 

January 1, 1962, and July 1, 1973, who did not file a notice 

of completion, as required by laws in force prior to April 

14, 1981, with the county clerk and recorder shall file a 

notice of completion, as provided in subsection 11) of this 

section, with the department to perfect the water right. The 

filing of a claim of existing water right pursuant to 

85-2-221 is sufficient notice of completion under this 

subsection. The priority date of the appropriation ~ftel¼-~be 
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is the date of the filing of a notice as provided 1n 

subsection ( l I of this section or the date of the filing of 

the claim of existing water right. An appropriation und~r 

this subsection is an existing right, and a permit is not 

required; however, the department shall acknowledge the 

receipt of a correct and complete filing of a notice of 

completion, except that for an appropriation of 35 less than 

100 gallons per minute e~-¼e991-"o~-~o-exeeed-i6-aere-£ee~ 

pe~-ye8r, the department shall issue a certificate of water 

right. If a certificate is issued under this section, a 

certificate need not be issued under the adjudication 

proceedings provided for in 85-2-236. 

(3) A permit is not required before constructing an 

impoundment or pit and appropriating water for use by 

livestock if the maximum capacity of the impoundment or pit 

is less than 15 acre-feet and the appropriation is less than 

17 30 acre-feet per year and is from a source other than a 

18 perennial flowing stream and the impoundment or pit is to be 

19 constructed on and will be accessible to a parcel of land 

20 that is owned or under the control of the applicant and that 

21 is 40 acres or larger. As used in this subsection, a 

22 perennial flowing stream means a stream which historically 

23 has flowed continuously at all seasons of the year, during 

24 dry as well as wet years. However, within 60 days after 

25 constructing the impoundment or pit, the appropriator shall 
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apply for a permit as prescribed by this part. Upon receipt 

of a correct and complete application for a stockwater 

provisional permit, the department shall then automatically 

issue a provisional permit. If the department determines 

after a hearing that the rights of other appropriators have 

been or will be adversely affected, it may revoke the permit 

or require the permittee to modify the impoundment or pit 

and may then make the permit subject to etteh terms, 

conditions, restrictions, or limitations it considers 

necessary to protect the rights of other appropriators. 

( 4) A person may also appropriate water without 

applying for or prior to receiving a permit under rules 

adopted by the board under BS-2-113.'' 

NEW SECTION. Section 2. Effective date. [This act] is 

effective July 1, 1993. 

-End-

-8-



STATB OF K>NTANA - FISCAL NOTE 
Form BD-1.5 

In compliance with a written request, there is hereby submitted a Fiscal Note for SB0172. as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: The bill proposes to revise Section 85-2-306 (1.) and (21 MCA, by increasing the 
grOWldwater permit exception limit from a maximum appropriation of 35 gallons per minute or less, not to exceed 1.0 acre-feet 
per year to a maximum appropriation of less than 100 gallons per minute. It also proposes to eliminate the provision 
concerning a •combined• appropriation of groundwater. 

ASSUMPTIONS: 
1.. The present fee for a groundwater permit application (Form No. 600) over 35 gpm or 1.0 AF is $100, plus $1.00 per acre

foot. 
2. The present fee for a Notice of Completion of groundwater (Form No. 6021 of 35 gpm or less, not to exceed 1.0 AF/yr is 

$25. The water rights appropriation account receives $15 of this fee and $10 goes to the Montana Bureau of Mines and 
Geology for the Groundwater Assessment Program. 

3. Allowing a Form No. 602 to be filed, where the law now requires a Form No. 600, creates a situation where revenue is 
reduced by $85 for each groundwater project. ($100 - $15 = $85) 

4. Between July 1, 1991 and December 31, 1992 the Department of Natural Resources and Conservation (DNRC) received 52 
permit applications, Form No. 600, for wells withdrawing between 36 and 99 gallons per minute. For this 18 month period 
the average permit applications received per month would be 2.89. For a 12 month period an average of 35 would be 
received. 

5. 35 permit applications (Form 600) times $100 = $3,500 for a 12 month period. If these 35 were not required to file for 
a permit, but could simply file a Form 602 DNRC would receive $15 times 35 = $525. During a one year period on the 
average the fee revenue loss would be $2,975. 

6. DNRC will be required to revise and republish five separate forms if the above amendment should pass. 
7. DNRC would also need to revise the Board rule related to the filing forms and eliminate the rule definition for 

•combined appropriation•. 

FISCAL IMPACT; There would be an average annual fee loss to the water rights appropriation account of $2,975. 

Expenditures; 
1. Approximately $620 would be spent by DNRC to revise and republish five separate forms. 
2. At a minimum, $140 would be spent by DNRC to amend the Board rules to coincide with the proposed amendment (Secretary of 

State publication fees). 
3. These expenditures (1 and 2 above) would essentially offset any savings realized by eliminating publication costs for 

the lost permit applications. 

·l> ,q3 ½~171 
D LBWIS, BUDGET DIRECTOR DATB PRIMARY SPONSOR DATE 

Office of Budget and Program Planning 
Fiscal Note for SB0172. as introduced 

~817~ 



Fiscal Note Request, SB0172, as introduced 
Fo:an BD-15 page 2 
(continued) 

Revenues: The water rights appropriation account would receive approximately $2.975 less in filing fee revenue each 
year, if this bill is enacted. 

Net Impact: A revenue loss of approximately $2.975 per year. 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION; A loss of fee revenue in the water right state special revenue fund of 
approximately $2.975 each year. 

SB tn,.---
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APPROVED BY COHH. ON 
NATURAL RESOURCES 
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SENATE BILL NO. 172 

INTRODUCED B'i DEVLIN, ZOOK, L. NELSON, TOEWS 

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE EXCEPTIONS 

TO GROUND WATER PERMIT REQUIREMENTS UNDER THE MONTANA WATER 

USE LAWS; AMENDING SECTION 85-2-306, MCA; AND PROVIDING AN 

EFFECTIVE DATE." 

STATEMENT OF INTENT 

IT IS THE INTENT OF THE LEGISLATURE THAT THE DEPARTMENT 

OF NATURAL RESOURCES AND CONSERVATION STREAMLINE THE GRDOND 

WATER PERMITTING PROCESS, PARTICULARL'i FOR GRDOND WATER 

DEVELOPMENT FROM 35 GALLONS UP TO 100 GALLONS PER MINUTE, IN 

ORDER TO REDUCE. THE LENGTH OF TIME REQUIRED TO RECEIVE A 

PERMIT. 

BE IT ENACTED B'i THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 85-2-306, MCA, is amended to read: 

"85-2-306. (Teaporary) E>rceptiona to perait 

cequireaents fee. (l) Ground water may be appropriated 

only by a person who has a possessory interest in the 

property where the water is to be put to beneficial use and 

eKclusive property rights in the ground water development 

works or, if another person has rights in the ground water 

development works, the written consent of the person with 
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those property rights. Outside the boundaries of a 

controlled ground water area, a permit is not required 

before appropriating ground water by means of a well or 

developed spring with a maximum. appropriation of 35 gallons 

per minute or less, not to exceed 10 acre-feet per yearr 

except that a combined appropriation from the same source 

from two or more wells or developed springs exceeding this 

limitation requires a permit. Within 60 days of completion 

of the well or developed spring and appropriation of the 

ground water for beneficial use, the appropriator shall file 

a notice of completion with the department on a form 

provided by the department at its offices and at the offices 

of the county clerk and recorders and pay a filing fee. Upon 

receipt of the noticer the department shall review the 

notice and may, before issuing a certificate of water right, 

return a defective notice for correction or completion, 

together with the reasons for returning it. A notice does 

not lose priority of filing because of defects if the notice 

is corrected, completed, and refiled with the department 

within 30 days or within a further time as the department 

may allowr not to e~ceed 6 months. If a notice is not 

corrected and completed within the time allowed, the 

priority date of appropriation shall--be is the date of 

refiling a correct and complete notice with the department. 

A certificate of water right may not be issued until a 

-2- SB 172 
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correct and complete notice has been filed with the 

department. The original of the certificate ehaii must be 

sent to the appropriator. The department shall keep a copy 

of the certificate in its office in Helena. The date of 

filing of the notice of completion is the date of priority 

of the right. 

(2) An appropriator of ground water by means of a well 

or developed spring first put to beneficial use between 

January 1, 1962, and July 1, 1973, who did not file a notice 

of completion, as required by laws in force prior to April 

14, 1981, with the county clerk and recorder shall file a 

notice of completion, as provided in subsection (l) of this 

section, with the department to perfect the water right. The 

filing of a claim of existing water right pursuant to 

85-2-221 is sufficient notice of completion under this 

subsection. The priority date of the appropriation sha¼¼--be 

is the date of the filing of a notice as provided in 

subsection (1) of this section or the date of the filing of 

the claim of existing water right. An appropriation under 

this subsection is an existing right, and a permit is not 

required; however, the department shall acknowledge the 

receipt of a correct and complete filing of a notice of 

completion, except that for an appropriation of 35 gallons 

per minute or less, not to exceed 10 acre-feet per year, the 

department shall issue a certificate of water right. If a 
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certificate is issued under this section, a certificate need 

not be issued under the adjudication proceedings provided 

for in 85-2-236. 

(3) A permit is not required before constructing an 

impoundment or pit and appropriating water for use by 

livestock if the maximum capacity of the impoundment or pit 

is less than 15 acre-feet and the appropriation is less than 

30 acre-feet per year and is from a source other than a 

perennial flowing stream and the impoundment or pit is to be 

constructed on and will be accessible to a parcel of land 

that is owned or under the control of the applicant and that 

is 40 acres or larger. As used in this subsection, a 

perennial flowing stream means a stream which historically 

has flowed continuously at all seasons of the year, during 

dry as well as wet years. However, within 60 days after 

constructing the impoundment or pit, the appropriator shall 

apply for a permit as prescribed by this part. Upon receipt 

of a correct and complete application for a stockwater 

provisional permit, the department shall then automatically 

issue a provisional permit. If the department determines 

after a hearing that the rights of other appropriators have 

been or will be adversely affected, it may revoke the permit 

or require the permittee to modify the impoundment or pit 

and may then make the permit subject to sach terms, 

conditions, restrictions, or limitations it considers 

-4- SB 172 
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necessary to protect the rights of other appropriators. 

(4) A person may alao appropriate water without 

applying for or prior to receiving a permit under rules 

adopted by the board under BS-2-113. 

(S) In addition to the filing fee prescribed by the 

board by rule pursuant to 85-2-113, a person filing a notice 

under subsection (l) shall pay a $10 fee, and the department 

shall deposit $10 of each filing fee collected pursuant to 

subsection (1) in the ground water assessment account, 

established in 8S-2-90S, within the state special revenue 

fund. (Terminates July 1, 1993--sec. 22, Ch. 769, L. 1991.) 

SS-2-306. (Effective July l, 1993) bceptions to per■it 

require■enta. (1) Ground water may be appropriated only by a 

person who has a posaessory interest in the property where 

the water is to be put to beneficial use and exclusive 

property rights in the ground water development works or, if 

another person has right■ in the ground water development 

works, the written consent of the peraon with those property 

rights. Outside the boundaries of a controlled ground water 

area, a per■it is not required before appropriating ground 

water by mean■ of a well or developed apring with a m.ilxi■um 

appropriation of 3S ¼eaa-then-¼88 JS gallons per minute or 

¼e■a7-not-to-exeeed-¼8-aere-feet-per--year7--e•eept--that--e 

eo■bined-eppropriation-fro■-the-eaae-■oaree-froa-~wo-or-■ore 

we¼¼a---or---deweloped--■prtn9a--e•eeedtn9--thia--li■itatton 
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reqa¼re9-a-perm¼t OR LESS, NOT TO EXCEED 10 ACRE-FEET PER 

YEAR, EXCEPT THAT A COMBINED APPROPRIATION FROM THE SAME 

SOURCE FROM TWO OR MORE WELLS OR DEVELOPED SPRINGS EXCEEDING 

THIS LIMITATION REQUIRES A PERMIT. TWO OR MORE GROUND WATER 

DEVELOPMENTS CONSTITUTE A COMBINED APPROPRIATION IF THE 

DEVELOPMENTS ARE FROM THE SAME-SOURCE AQUIFER AND ARE 

PHYSICALLY MANIFOLDED TO A COMMON SYSTEM. Within 60 days of 

completion of the well or developed spring and appropriation 

of the ground water for beneficial use, the appropriator 

shall file a notice of completion with the department on a 

form provided by the department at its offices and at the 

offices of the county clerk and recorders. Upon receipt of 

the notice, the departaent shall review the notice and may, 

before issuing a certificate of water right, return a 

defective notice for correction or completion, together with 

the reasons for returning it. A notice does not lose 

priority of filing because of defects if the notice is 

corrected, completed, and refiled with the department within 

30 days or within a further time as the department may 

allow, not to exceed 6 months. If a notice is not corrected 

and completed within the time allowed, the priority date of 

appropriation aheii-be is the date of refiling a correct and 

complete notice with the department. A certificate of water 

right aay not be issued until a correct and complete notice 

has been filed with the department. The original of the 

-6- SB 172 
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certificate aha¼¼ !!!!!!!. be .. nt to the appropriator. The 

departaent shall keep a copy of the certificate in its 

office in Helena. The date of filing of the notice of 

completion is the date of priority of the right. 

(2) An appropriator of ground water by aeans of a well 

or developed apring fir ■ t put to beneficial uae between 

January 1, 1962, and July 1, 1973, who did not file a notice 

of coapletion, as required by laws in force prior to April 

14, 1981, with the county clerk and recorder shall file a 

notice of completion, as provided in aub■ection (1) of thia 

aection, with the departaent to perfect the water right. The 

filing of a claia of existing water right pursuant to 

85-2-221 is sufficient notice of coapletion under this 

aubaaction. The priority date of the appropriation she¼¼-be 

i ■ the date of tbe filing of a notice aa provided in 

■ubaection (11 of this section or the date of the filing of 

the claia of eaiatin9 water right. An appropriation under 

this aubaection i ■ an exiating right, and a permit is not 

required; however, the depart-nt shall acknowledge the 

receipt of a correct and complete filing of a notice of 

~letion, except tb.at for an appropriation of 35 ¼e■■-~han 

¼88 35 gallon• per ■inute er--¼ea■7--not--to--e•eeed--¼8 

eere-feet--per--year OR LESS, NOT TO EXCEED 10 ACRE-PEET PER 

~. the depart■ent ahall issue a certificate of water 

right. If a certificate i ■ iaaued under thia aection, a 
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certificate need not be issued under the Adjudication 

proceedings provided for in 85-2-236. 

(3) A permit ia not required before constructing an 

impoundment or pit and appropriating water for use by 

livestock if the aaxi■u■ capacity of the impound■ent or pit 

is leas than 15 acre-feet and the appropriation is less than 

30 acre-feet per year and is fr011. a source other than a 

perennial flowing stream and the impoundaent or pit is to be 

constructed on and will be accessible to a parcel of land 

that is owned or under the control of the applicant and that 

ia 40 acres or larger. Aa uaed in this subsection, a 

perennial flowing strea.m means a stream which historically 

has flowed continuously at all seasons of the year, during 

dry a& well as wet years. However, within 60 days after 

constructing the i ■poundaent or pit, the appropriator shall 

apply for a permit as prescribed by this part. Upon receipt 

of a correct and complete application for a stockwater 

provisional permit, the department shall then automatically 

iaaue a provisional permit. If the department determines 

after a hearing that the rights of other appropriators have 

been or will be adversely affected, it may revoke the permit 

or require the permittee to modify the impoundment or pit 

and aay then aake the permit subject to a~eh teras, 

conditions, restrictions, or limitations it consider a 

necea■•ry to protect the rights of other appropriators. 
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l (4) A person may also appropriate water without 

2 applying for or prior to receiving a permit under rules 

3 adopted by the board under 85-2-113," 

4 NEW SECTION, Section 2. Kffective date. [This act] is 

5 effective July 1, 1993, 

-End-
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SENATE BILL NO. 172 

IN'l'IIOOOCED BY DEVLIN, 10011, L. NELSON, TOEWS 

A BILL POR AN ACT ENTITLED: "AN ACT RBVISING TBB EXCEPTIONS 

TO GROOND WATER PERMIT RBQUIRENEIITS UNDBR TBB JIOIITANA WATER 

USE LAWS; AIIENDING SIIC'l'ION 85-2-306, NCA; AMO PROVIDING AN 

EP'FIIC'l'IVB DATE." 

STATl!IIBIIT or INTENT 

IT IS THE INTENT or THE Ll!XlISLATURE THAT TBB DBPARTMBIIT 

or NATURAL RESOORCBS AND CONSBRVATION STRIWILINE THE GROUND 

NATBR PBRNITTING PROCESS, PARTICULARLY POR GROUND NATER 

DEVBLOPIIEIIT FRON 35 GALLONS UP TO 100 GALLONS PER NINUTBr Ill 

ORDBR TO RBDOCE . THE LENGTH or TINE RBQOIIIBD TO RllCBIVB A 

PERMIT. 

BE IT ENACTED BY TRB Ll!XlIBLATURB OF THE STATE OF MONTANA, 

Section 1. Section 85-2-306, NCA, i ■ aaended to read: 

•as-2-306. (~rary) Bzceptlon■ to perait 

requir-nt■ fee. Cll Ground water aay be appropriated 

only by a per■on who ha■ a poaaea■ory interest in the 

property where the water la to be put to beneficial uae and 

exclusive property rights in the ground water development 

worka or, if another person has right■ in the ground water 

developoent work■, the written consent of the per■on with 
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those property rights. OUtaide the boundarie■ of a 

controlled ground water area, a per■it ia not required 

before appropriating ground water by -ans of a well or 

developed spring with a ... xi■ua appropriation of 35 gallon■ 

per ■inute or le••• not to exceed 10 acre-feet per year, 

except that a coebined appropriation froa the saae source 

fr,oa two or ■ore -lls or developed spring■ ezceeding this 

li■itation requires a per■it. Within 60 days of co■pletion 

of the well or developed ■pring and appropriation of the 

ground water for beneficial u■e, the appropriator shall file 

a notice of co■pletion with the depart■ent on a for■ 

provided by the depart-nt at its office■ and at the offices 

or the county clerk and recorders and pay a filing fee. Upon 

receipt of the notice, the depart-nt shall review the 

notice and ... y, before is■uing a certificate of water right, 

return a defective notice for correction or coapletion, 

together with the reason■ for returning it. A notice doea 

not lose priority of filing because of defect■ if the notice 

la corrected, co■pleted, and refiled with the depart■ent 

within 30 daya or within a further tiae as the department 

■ay allow, not to exceed 6 ■onths, If a notice is not 

corrected and co■pleted within the ti■e allowed, the 

priority date of appropriation aha¼¼--be is the date of 

refiling a correct and co■plete notice with the department. 

A certificate of water right may not be issued until a 
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correct and co■plete notice haa been filed with the 

departaent. The original of the certificate aha¼¼ auat be 

aent to the appropriator. The departaent shall kaep a copy 

of the certificate in its office in Helena. The date of 

filing of the notice of coapletion is the date of priority 

of the right. 

(2) An appropriator of ground water by ■eans of a well 

or developed spring fir ■ t put to beneficial use between 

January l, 1962, and July 1, 1973, who did not file a notice 

of co■pletion, as required by law■ in force prior to April 

14, 1981, with the county clerk and recorder ■hall file a 

notice of co■pletion, as provided in subsection (1) of this 

section, with the depart■ent to perfect the water right. The 

filing of a clai■ of existing water right pursuant to 

85-2-221 ia sufficient notice of completion under this 

aubaection. The priority date of the appropriation aha¼¼--u 

ia the date of the filing of a notice as provided in 

subsection (1) of thia section or the date of the filing of 

the clai■ of exiating water right. An appropriation under 

this subsection la an exiating right, and a permit is not 

required, however, the depart■ent ahall acknowledge the 

receipt of a correct and co■plete filing of a notice of 

co■pletion, except that for an appropriation of 35 gallons 

per ■inute or leaa, not to exceed 10 acre-feet per year, the 

depart■ent shall iaaue a certificate of water right, If a 
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certificate ia issued under thia section, a certificate need 

not be i ■aued under the adjudication proceedings provided 

for in 85-2-236. 

(3) A per■it la not required before conatructing an 

i■pound■ent or pit and appropriating water for use by 

livestock if the maxi■u■ capacity of the i■pound■ent or pit 

is lea■ than 1S acre-feet and the appropriation is leas than 

30 acre-feet per year and is fro■ a source other than a 

perennial flowing strea■ and the i■poundaent or pit is to be 

constructed on and will be accessible to a parcel of land 

that i ■ owned or under the control of the applicant and that 

is 40 acres or larger. As used in this subsection, a 

perennial flowing strea■ ■eana a atrea■ which historically 

has flowed continuously at all seasons of the year, during 

dry as well as wet years. However, within 60 days after 

constructing the i■pound■ent or pit, the appropriator shall 

apply for a per■it as prescribed by this part. Upon receipt 

of a correct and co■plete application for a atockwater 

provisional permit, the department shall then auto■atically 

issue a provi■ional per■it. If the department determines 

after a hearing that the rights of other appropriators have 

been or will be adversely affected, it may revoke the permit 

or require the per■ittee to modify the i■pound■ent or pit 

and may then make the per■it subject to atteh terms, 

conditions, reatrictiona, or limitations it considers 
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necessary to protect the rights of other appropriators. 

( 4) A person aay also appropriate water without 

applying for or prior to receiving a per■it under rule■ 

adopted by the board under 85-2-113. 

(5) In addition to the filing fee prescribed by the 

board by rule pursuant to 85-2-113, a person filing a notice 

under subsection (1) shall pay a $10 fee, and the depart■ent 

shall deposit $10 of each filing fee collected pursuant to 

aubsection (1) in the ground water assess■ent account, 

established in 85-2-905, within the state special revenue 

fund. (Ter■inates July 1, 1993--sec. 22, Ch. 769, L. 1991.) 

85-2-306. (Effective July 1, 1993) lbceptions to perait 

requir-nts. (l) Ground water aay be appropriated only by a 

peraon who has a poaaessory interest in the property where 

the water is to be put to beneficial use and exclusive 

property rights in the ground water develop■ent works or, if 

another person has rights in the ground water develop■ent 

works, the written consent of the person with those property 

rights. Outaide the boundaries of a controlled ground water 

area, a per■it is not required before appropriating ground 

water by ■eans of a well or developed spring with a -xi■u■ 

appropriation of 35 leee-than-¼88 35 gallons per minute er 

leaay-net-te-eseeed-tB-aere-feet-per--yearr--eseept--that--a 

•-bined-apprepriatien-fr--the-ea■e-aeeree-fr--two-er--•e 

wel¼a---or---developed--aprin9a--e•eeedin9--thia--li■itetien 
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P9'111irea-a-per■it OR L!!SS 1 NOT TO DCBED 10 ACRE-PEET PER 

YEAR, DCEPT THAT A COIIIIINED APPROPRIATION PRON THE SANE 

SOURCE FRON TNO OR NORE WELLS OR DEVELOPED SPRINGS EXCEEDING 

TRIS LIMITATION REQUIRES A PEIIJIIT. TNO OR NORE GROUND NATER 

DEVELOPMENTS CONSTITUTE A COMBINED APPROPRIATION IP TBB 

DEVELOPMENTS ARB PROM THE SANB-SOORCB AQUIFER ANO ARB 

PHYSICALLY MANIPOLDED TO A COMMON SYSTEM. Within 60 daye of 

co■pletion of the well or developed spring and appropriation 

of the ground water for beneficial use, the appropriator 

ehall file a notice of co■pletion with the depart■ent on a 

for■ provided by the depart■ent at it■ offices and at the 

office■ of the county clerk and recorder■• Upon receipt of 

the notice, the depart■ent ■hall review the notice and -Y• 
before issuing a certificate of water right, return a 

defective notice for correction or completion, together with 

the reaeons for returning it. A notice does not loee 

priority of filing because of defect■ if the notice is 

corrected, co■pleted, and refiled with the depart■ent within 

30 day■ or within a further ti■e a■ the depart■ent ■ay 

allow, not to exceed 6 110ntha. If• notice is not corrected 

and co■pleted within the ti■e allowed, the priority date of 

appropriation ahe¼¼-be is the date of refiling a correct and 

complete notice with the depart■ent. A certificate of water 

right ■ay not be issued until a correct and complete notice 

baa been filed with the depart■ent. The original of the 
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certificate aha¼¼ ■ust be sent to the appropriator. The 

depart■ent shall keep a copy of the certificate in its 

office in Helena. The date of filing of the notice of 

co■pletion is the date of priority of the right. 

(21 An appropriator of ground water by ■eana of a well 

or developed spring first put to beneficial use between 

January 1, 1962, and July 1, 1973, vho did not fila a notice 

of co■pletion, as required by lava in force prior to April 

14, 1981, with the county clerk and recorder shall file a 

notice of co■pletion, as provided in subsection (1) of this 

section, with the department to perfect the water right. The 

filing of a clai■ of existing water right pursuant to 

85-2-221 is sufficient notice of co■pletion under thia 

subsection. The priority date of the appropriation aha¼¼-be 

is tha date of the filing of a notice as provided in 

aubaection (1) of this section or the date of the filing of 

the clai■ of existing water right. An appropriation under 

this subsection is an existing right, and a per■it is not 

required; however, the depart■ent shall acknowledge the 

receipt of a correct and co■plete filing of a notice of 

co■pletion, except that for an appropriation of ~S ¼eea-then 

tee 35 gallons par ■inute or--¼eaay--nM--to--e•eeed--¼e 

eere-feet--per--year OR LESS, NOT TO EXCEED 10 ACRE-FEET PER 

!!!!• the depart■ent shall iaaue a certificate of water 

right. If a certificate is issued under thia section, a 

-1- SB 172 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0172/02 

certificate need not be issued under the adjudication 

proceeding■ provided for in 85-2-236. 

(3) A per■it is not required before constructing an 

i■pound■ent or pit and appropriating water for uae by 

livestock if the ■axi■u■ capacity of the i■pound■ent or pit 

is leas than 15 acre-feet and the appropriation is lea■ than 

30 acre-feet per year and is fro■ a source other than a 

perennial flowing strea■ and the i■poundaent or pit is to be 

constructed on and will be accesaible to a parcel of land 

that is owned or under the control of the applicant and that 

is 40 acre■ or larger, As uaed in this subasction, a 

perennial flowing atrea■ ■eans a stream which historically 

has flowed continuously at all aeasona of the year, during 

dry aa well as wet years. However, within 60 daya after 

constructing the iapoundaent or pit, the appropriator shall 

apply for a per■it aa prescribed by this part. Upon receipt 

of a correct and co■plete application for a atockwater 

provisional per■it, the depart■ent ■hall than auto■atically 

iaaue a proviaional per■it. If the depart,..nt deter■ines 

after a hearing that the rights of other appropriators have 

been or will be adveraely affected, it ■ay revoke the permit 

or require the per■ittee to aodify the i■poundment or pit 

and ■ay then ■aka the permit subject to aaeh terms, 

conditions, reatrictlona, or limitations it consider• 

nece■aary to protect the rights of other appropriators. 
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(4) A person aay 

applying for or prior to 

alao appropriate 

receiving a perait 

adopted by the board under 85-2-113." 
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water without 

under rule■ 

• NEW Sl'!C'l'ION. Section 2. Bffecti9e date. (Thia act) ia 

5 effective July l, 1993. 

-End-
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HOUSE STANDING COMMITTEE REPORT 

March 29, 1993 

Page 1 of 1 

Mr. Speaker: We, the committee on Natural Resources report 

that Senate Bill 172 (third reading copy -- blue) be concurred 

in as amended. 

And, that such amendments read: Carried by: Rep. Foster 

1. Page 1, lines 12 and 13. 
Strike: "PARTICULARLY," on line 12 through "MINUTE," on line 13 

2. Page 5, line 22. 
Strike: "35 gallons per minute" 

3. Page 6, line 1. 
Strike: "OR LESS, NOT TO EXCEED" 

4. Page 7, line 21. 
Strike: "of" 

5. Page 7, line 22. 
Strike: "~ gallons per minute" 

6. Page 7, line 23. 
Strike: "OR LESS," 

Comm\ ~tee Vot;a,-c 
Yes lL• No .!:2__. 

HOUSE 
S1' 172, 




