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Terpie BILL NO, gD
szt zr

BY REQUEST OF THE DEPARTMENT OF

INTRODUCED BY

SOCIAL AND REHABILITATION SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT CONFORMING WITH FEDERAL
LAW THE STATE CHILD SUPPORT ENFORCEMENT LAWS RELATING TO
CHILD SUPPORT GUIDELINES AND PATERNITY BLOOD TESTING FEES;
AMENDING SECTIONS 40-4-204,

40-5-2140, 40-5-226, AND

40~-6-116, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 40-4-204, MCA, is amended to read:
"40-4-204. Child support —— orders to address health
insurance -- withholding of child support. (1) 1In a
proceeding for dissolution of marriage, legal separation,
maintenance, or child support, the court shall order either
or both parents owing a duty of support to a child to pay an
amount reasonable ¢r necessary for his the child's support,
without regard to marital misconduct.
(2) The court shall consider all relevant factors,
including:
(a) the financial resources of the child;
(b} the financial resources of the custodial parent;

(c} the standard of living the child would have enijoyed
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had the marriage not been dissolved;

{d) the physical and emotional condition of the chiid
and his the child's educaticnal and medical needs;

{e) the financial [esgurces and needs of the
noncustodial parent;

(f) the age of the child;

(g) the cost of day care for the child;

(h) any custody arrangement that is ordered or decided
upon; and

(1) the needs of any person, other than the chiid, whom
either parent is legally obligated to support.

(3) (a) Whenever a court issues or modifies an order
concerning child support, the court shall determine the
child support obligation by applying the standards in this
section and the uniform child support guidelines adopted by
the department of social and

rehabilitation services

pursuant to 40-5-2097, The guidelines must be used in all

cases, including cases in which the order is entered upon

the default of a party and those in which the parties have

entered into an agreement regarding the suppert amount. A

verified representation of the defaulting parent’'s income,

based on the begt information available, may be used when a

parent fails to provide financial information For use in

applying the guidelines. The amount determined under the

guidelines is presumed to be an adequate and reasonable
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support award, unless the court finds by clear and

convincing evidence that the application of the standards
and guidelines is unjust to the child or to any of the
parties or is inappropriate in that particular case.

(b) If the court does--not-appiy-these-standards-and

guideiines--toa--decermine——chitd——suppoert finds that the

guideline amount is unjust or inappropriate in a particular

case, it shall state its reasons for finding that the
application of sueh the standards and guidelines is unjust
to the c¢hild or a party or 1is inappropriate in that

particular case. Similar reasons must also be stated in a

case in which the parties have agreed to a support amount

that wvaries from the guideline amount. Findings that rebut

and vary the quideline amount must include a statement of

the amount of support that would have ordinarily been

ordered under the guidelines.

fcy If the court does not order a parent owing a duty
of support to a child to pay any amount for the child's
support, the court shall state its reasons for not ordering
child support.

(4) Each district court judgment, decree, or order
establishing a final child support obligation wunder this
title and each modification of a final order for child
support must include a provision addressing health insurance

coverage in the following cases:
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(a) If either party has available through an employer
or other organization health insurance coverage for the
child or children for which the premium is partially or
entirely paid by the employer or organization, the judgment,
decree, or order may contain a provision requiring that
coverage for the child or children be continued or obtained.

(b) In the event that health insurance required in a
child support judgment, decree, or order becomes unavailable
to the party who is to provide it, through loss or change of
employment or otherwise, that party must, in the absence of
an agreement to the contrary, obtain comparable insurance or
reguest that the court modify the requirement.

(c) All temporary child support orders must contain a
provision requiring the party who has health insurance in
effect for the child or children of the parties to continue
the insurance coverage pending final disposition of the
case.

{d} The parties may by written agreement provide for
the health care coverage reguired by this section, subject
to the approval of the court.

(e} Unless otherwise provided in the decree, the health
care coverage required by this section is in addition to angd
not in substitution, in whole or in part, for the chiléd
support cobligation,

(5} (a) Unless the court makes a written exception

-4~
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under 40-5-315 or 40-5-411 and the exception is included in
the support order, a support obligation established by
judgment, decree, or order under this section, whether
temporary or final, and each modification of an existing
support obligation under 40-4-208 must be enforced by
immediate or delinquency income withheclding, or both, under
Title 40, chapter 5, part 3 or 4. A suppert order that omits
the written exceptions provided in 40-5-315 or 40-5-411 or
that provides for a payment arrangement inconsistent with
this section is nevertheless subject to withholding for the
payment of support without need for an amendment to the
support order or for any further action by the court.

{b) If an obligor is exempt from immediate income
withholding, the district c¢ourt judgment or order must
include a warning statement that if the obligor is
delinguent in the payment of support, the obligor's income
may be subject to income withholding procedures under Title
40, chapter 5, part 3 or 4. Failure to include a warning
statement in a judgment or order does not preclude the use
of withholding procedures.

{6) For the purposes of income withholding under
subsection (5), every district court judgment, decree, or
order that establishes or modifies a child support
obligation must include a provision requiring the parent

obligated to pay support to inform the court and, if the
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department of social and rehabilitation services is
providing services under Title IV-D of the Social Security
Act for the enforcement of the judgment, decree, or order,
the department, of the following:

{a) the name and address of the parent's current
employer;

{b) whether the parent has access to health insurance
through an employer or other group; and

(cy if insurance coverage 1is available, the health
insurance policy informatiocn.

(7) If the Adepartment of social and rehabilitation
services 1is providing or later provides suppert enforcement
services under Title IV-D of the Social Security Act, each
district court order or modification of an order must
contain a statement providing that the noncustodial parent,
without further order ' of the court, is reguired to abtain
and maintain health insurance coverage as provided in
40-5-208. Pailure tc include a warning statement in the
judgment or order does not preclude the imposition of
sanctions under 40-5-208.

{8) Each district court judgment, decree, or order
establishing a final child support cbligation under this
part and each modification of a final order for child
support must contain a statement that the order is subject

to review and modification by the department ¢f social and

-6-
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rehabilitation services upon the request of the department
or a party under 40-5%-271 through 40-5-273 when the
department is providing services under Title IV-D of the
Social Security Act for the enforcement of the order."

Section 2. Ssection 40-5-210, MCA, is amended to read:

"40-5-210. Standardized Eee schedule. (1) The
department shall by rule establish a standardized schedule
of fees for the recovery of administrative costs and
expenses of child support enforcement. The fees may be
recovered from an obligor if the obligor's failure or
refusal to support a child makes it necessary for the
department to provide child support enforcement services
under this part. The fees must be commensurate with costs or
an average of the expenditures related to specific or
routine activities.

{2} If paternity is established for the alleged father,

the fees for paternity blood testing may be recovered from

the parent, whether the alleged father or the mother,

denying paternity of the alleged father. The total amount of

the paternity blood testing fee may not exceed the actual

costs of the paternity blood tests.

t2¥{3) In an action to establish paternity or to
establish or enforce a child support cbligation, whether in
district court or by administrative process, the department

must be awarded costs in the amount established in the fee
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schedule as part of any judgment, decree, or order in which
the department is the prevailing party.

+33(4) Fees awarded under this section are in the
nature of child support and are collectible in the same
manner as a support order. The fee award may be collected
separately or added to and collected with any balance due on
a support debt.

t44(5) Collection of a fee award may not reduce any
current child support payment due the cobligee.

+5¥(6) Arrearage amounts collected that include a fee
must be allocated as follows:

(a) If the obligee is a recipient of public assistance.,
the amount must be allocated first to satisfy the fee.

{by If the obligee is not a recipient of public
assistance, the first 10% of each amount collected must be
allocated to satisfy the fee.

t6+(7) The department, upon a showing of necessity, may
waive or defer any fee assessed under this section.™

Saction 3. secticn 40-5-226, MCA, is amended to read:

~40-5-226. Administrative hearing -- nature -- place —-
time —— determinations -- failure to appear -- entry of
final decision and order. {1) The administrative hearing is
defined as a "contested case”,

(2) At the discretion of the hearing officer, the

administrative hearing may be held:
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(a) 1in the county of residence or other county
convenient to the obligor or obligee; or

{b) in the county in which the department or any of its
offices are located.

{(3) 1If a hearing is requested, it must be scheduled
within 20 days.

{4) The hearing officer shall determine the liability
and responsibility, if any, of the cbligor under the notice
and shall enter a final decision and order in accordance
with such the determination.

{5) If the obligor fails to appear at the hearing or
fails to timely reguest a hearing, the hearing officer, upon
a showing of valid service, shall enter a decision and order
declaring the amount stated in the notice to be final.

(6 In a hearing to determine financial responsibility,

whether temporary or final, and in any proceeding to modify

support under 40-5-273, the monthly support responsibility
must be determined in accordance with the evidence presented
and with reference to the secate--of--auggested--minimum

contributions uniform child support guidelines adopted by

the department under #46-5-2%4 40-5-209. The hearing officer
is not 1limited to the amounts stated in the notice. The

guidelines must be used in all cases, including cases in

which the order is entered upon the default of a party and

those in which the order entered upon the parties' consent.
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A verified representation of a defaulting parent's income,

based on the best information available, may be used when a

parent fails to provide financial information for use in

applying the guidelines., The amount determined under the

guidelines is presumed to be an adequate and reasonable

support award, unless the hearing officer finds by clear and

convincing evidence that the application of the standards

and guidelines is unjust to the child or to any of the

parties or is inappropriate in a particular case. If the

hearing officer finds that the guideline amount is unjust or

inappropriate in a particular case, the hearing officer

shall state the reasons for finding that the application of

the standards and quidelines is unjust to the child or a

party or is inappropriate in that particular case. Similar

findings must alsc be-made in a case in which the parties

have agreed to a support amocunt that wvaries from the

quideline amount. Findings that rebut and vary the gquideline

amount must include a statement of the amount of support

that would have ordinarily heen ordered under the

guidelines,

{?7) Within 20 days of the hearing, the hearing officer
shall enter a final decision and order. The determination of
the hearing ofEficer constitutes a final agency decision,
subject to judicial review under 40-5-253 and the provisions

of the Montana Administrative Procedure Act.

_10_
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(B) A support order entered under this part must
contain a statement that the order is subject to review and
modification by the department upon the reguest of the
department or a party under 40-5-271 through 40-5-273 when
the department is providing services under 1IV-D for the
enforcement of the order.

{(9) A support debt determined pursuant to this section
is subject to collection action without further necessity of
action by the hearing officer.

{10) A support debt or a support responsibility
determined under this part by reason o©f the obligor's
failure to request a hearing under this part or failure to
appear at a scheduled hearing may be vacated, upon the
motion of an obligor, by the hearing officer within the time
provided and upon a showing of any of the grounds enumerated
in the Montana Rules of Civil Procedure.

(11) Unless the hearing cfficer makes a written
exception under 40-5-315 or 40-5-411 and the exception is
included in the support order, every order establishing a
child support obligation, whether temporary or final, and
each modification of an existing child support order under
this part is enforceable by immediate or delinguency income
withholding, or both, under Title 40, chapter 5, part 4. A
support order that omits that provision or that provides for

a payment arrangement inconsistent with this section is
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nevertheless subject to withholding for the payment of
sypport without need for an amendment of the support order
or for any further action by the hearing officer.

(12} For the purposes of income withholding provided for
in subsection (l1l1), whenever the department establishes or
modifies a child support obligation, the department's order
must include a provision requiring the cbligor, for as 1long
as the department is providing support enforcement services,
to keep the depértment informed of the name and address of
the obligor's current employer, whether the obligor has
access to health insurance through an employer or other
group, and, if so, the health insurance policy information.™

Section 4. section 40-6-116, MCA, is amended to read:

“40-6-116. Judgment or order. (1) The judgment or order
of the court determining the existence or nonexistence of
the parent and child relationship is determinative for all
purposes,

(2) If the Judgment or order of the court 1is at
variance with the child's birth certificate, the court shall
order that a substitute birth certificate be issued under
40-6-123.

{3) (a) The judgment or order may contain any other
provision directed against the appropriate party to the
proceeding concerning the custody and guardianship of the

child, wvisitation privileges with the c¢hild, the furnishing

-12-



Dok W N

~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0453/01

of bond or other security for the payment of the judgment,
or any other matter in the best interest of the child.

(b) Except when the financial responsibility of a
responsible parent is in the process of being determined
pursuant to the administrative procedure provided in
40-5-225, the judgment or order must contain a provision
concerning the duty of child support.

(c) The judgment or order may direct the father to pay
the reasonable expenses of the mother's pregnancy and
confinement.

(4) (a) Suppor£ judgments or orders ordinarily shaxi
must be for periodic payments, which may vary in amount.

(b) In the best interest of the c¢hild, a lump-sum
payment or the purchase of an annuity may be ordered in lieu
of pericdic payments of support.

{c} The court may limit the father's liability for past
support of the child to the proportion of the expenses
already incurred that the court deems considers just.

(5) In determining the amount to be paid by a parent
for support of the child and the period during which the
duty of support is owed, a court enforcing the obligation of
support shall consider all relevant facts, including:

{a) the needs of the child, including hts medical
needs;

(by the standard of living and circumstances of the
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parents;

(c) the relative financial means cf the parents:

{d) the earning ability of the parents;

(e) the need and capacity of the child for education,
including higher education;

(£) the age of the child;

fgy the financial resources and the earning ability of
the child;

{h}) the responsibility of the parents for the support
of others;

(i} the wvalue of services contributed by the custodial
parent;

(j) the cost of day care for the child; and

(k) any custody arrangement that is ordered or decided
upon.

(6) (a) Whenever a court issues or modifies an order
concerning child support, the court shall determine: the
child support obligation by applying the standards in this
section and the uniform child support guidelines adopted by
the department of social and rehabilitation services

pursuant to 40-5-209%. The gquidelines must be used in all

cases, including cases in which the order is entered upon

the default of a party and those in which the parties have

entered into an_aqreement regarding the support amount. A

verified representation of a defaulting parent's income,

_14_
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based on the best information available, may be used when a

parent fails to provide financial information Ffor wuse in

applying the quidelines. The amount determined under the

guidelines is presumed to be an adeguate and reasonable

support award, unless the court finds by clear and

convincing evidence that the application of the standards

"and guidelines is unjust to the child or to any of the

parties or is inappropriate in that particular case,
{b} If the court dees-net--appity--these-—-standarda—-and

guidetines-—-to——-determine-—chitd-—-support finds that the

guideline amount is unjust or inappropriate in a particular

case, it shall state its reasons for finding that the
application of sueh the standards and guidelines is unjust
tc the child or a party or is inappropriate in that

particular case. Similar reasons must also be stated in a

case in which the parties have agreed to a support amount

that varies from the guideline amount. Findings that rebut

and vary the guideline amount must include a statement of

the amount of support that would have ordinarily been

ordered under the guidelines,.

{c) If the court does not order a parent owing a duty
of support t¢ a child to pay any amount’ for the child’'s
support, the court shall state its reasons for not ordering
child suppeort.

{7) The judgment or order concerning child support and
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each modification of a judgment or order for child support
must include a provision addressing health insurance
coverage in the following cases:

(a) If either party bas available through an employer
or other organization health insurance coverage for the
child or children for which the premium is partially or
entirely paid by the employer or organization, the judgment
or order may contain a provision requiring that coverage for
the child or children be continued or obtained.

(b)y In the event that health insurance required in a
child support judgment or order becomes unavailable to the
party who is to provide it, through 1loss or change of
employment or otherwise, that party shall, in the absence of
an agreement to the contrary, obtain comparable insurance or
regquest that the court modify the requirement.

(c) The parties may by written agreement provide for
the health care coverage regquired by this section, subject
to the approval of the court.

(d) Unless otherwise provided in the decree, the health
care coverage required by this section is in addition to and
not in substitution, in whole or in part, for the chiid
support obligation.

(8) Unless an exception is found under 40-5-315 or
40-5-411 and the exception is included in the suppert order,

a support obligation established by judgment, decree, or

-16-
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order wunder this section, whether temporary or final, and
each modification of an existing support obligation made
under 40-6-118 must be enforced by immediate or delinguency
income withholding, or both, under Title 40, chapter 5, part
3 or 4, A support order that omits the exception or that
provides for a payment arrangement inconsistent with this
section is nevertheless subject to withholding for the
payment of Squort without need £for an amendment to the
support order or for any further action by the court.

(9} For the purposes of income withholding as praovided
in subsection ({8), whenever the district court establishes
or modifies a child support obligation, the judgment,
decree, or order must include a provision requiring the
parent obligated to pay support to inform the court and, if
the department of social and rehabilitation services |is
providing services under Title IV-D of the Social Security
Act for the enforcement of the judgment, decree, or order,
the department, of the following:

(a) the name and address of the parent's current
employer;

(b) whether the parent has access to health insurance
through an employer or other group; and

(c) 1if insurance coverage 1is available, the health
insurance policy information.

(10) If the department of social and rehabilitation

‘17_
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services is providing or later provides support enforcement
services under Title IV-D of the Social Security Act, each
district court order or modification of an order must
contain a statement providing that the noncustodial parent,
without further order of the court, is reguired to obtain
and maintain health insurance coverage as provided in
40-5-208. Failure to include a warning statement in the
judgment or order does not preclude the imposition of
sanctions under 40-5-208.

(11) EBEach district court judgment, decree, or order
establishing a final child support obligation under this
part and each modification of a final order for child
support must contain a statement that the order is subject
to review and modificaticon by the department of social and
rehabilitation services upon the request of the department
or a party under 40-5-271 through 40-5-273 when the
department is providing services under Title 1IV-D of the

Social Security Act for the enforcement of the order.”

NEW SECTION. Section 5. Effective date. [This act] is
effective on passage and approval.

-End~-
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APPROVED BY COMMITTEE
oN JUDICIARY

SENATE BILL NO. 150
INTRODUCED BY BARTLETT
BY REQUEST OF THE DEPARTMENT OF

SOCIAL AND REHABILITATION SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT CONFORMING WITH FEDERAL
LAW THE STATE CHILD SUPPORT ENFORCEMENT LAWS RELATING TO
CHILD SUPPORT GUIDELINES AND PATERNITY BLOOD TESTING FEES;
40-5-210, 40-5-226, AND

AMENDING SECTIONS 40-4-204,

40-6-116, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE. "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 40-4-204, MCA, is amended to read:
m40-4-204, Child support -- orders to address health
insurance -- withholding of <child support. (1} In a
proceeding for dissolution of marriage, legal separation,
maintenance, or child support, the court shall order either
cr both parents owing a duty of support to a child to pay an
amount reascnable or necessary for his the child's support.
without regard to marital misconduct.
(2) The court shall consider all relevant factors,
including:
(a) the financial resources of the child;
{b} the financial rescurces of the custodial parent;

{c) the standard of living the child would have enjoyed

@aﬂa Lagusiative COonNc

10
1l
12
13
14
15
16
17
18
19
20
21
22
21
24

25

SB 0150/02

had the marriage not been dissolved;

{d) the physical and emotional condition of the child
and his the child's educational and medical needs;

(e) the financial resources and needs of the
noncustodial parent;

(f) the age of the child;

(q) the cost of day care for the child;

(h) any custody arrangement that is ordered or decided
upcon; and

(1) the needs of any perscn, other than the child, whom
either parent is legally obligated to support.

(3) {a) Whenever a court issues or modifies an order
concerning child support, the court shall determine the
child support obligation by applying the standards in this
section and the uniform child support guidelines adopted by
the department of social and

rehabilitation services

pursuant to 40-5-2097. The guidelines must be used in all

cases, including cases in which the order is entered upon

the defaulr of a party and those in which the parties have

entered into an agreement regarding the support amount. A

verified representation of the defaulting parent's income,

based on the best information available, may be used when a

parent fails to provide financial information for use in

applying the guidelines, The amount determined under the

guidelines is presumed to be an adequate and reascnable

-2~ SB 150

SECOND READING



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 015002

support award, unless the court finds by clear and

convincing evidence that the application of the standards
and guidelines is unjust to the child or to any of the
parties or is inappropriate in that particular case.

(b) If the court does--net-appiy-these-atandards-and

guidelsrnes——eo--determine--chtid--supperet finds that the

guideline amount is unjust or inappropriate in a particular

case, it shall state its reasons for finding that the
application of sueh the standards and guidelines is unjust
to the child or a party or is inappropriate in that

particular case. Similar reasons must also be stated in a

case_in which_the parties have agreed to a support amount

that varies from the guideline amount. Findings that rebut

and vary the guideline amount must include a statement of

the amount of support that would have ordinarily been

ordered under the guidelines.

{cy If the court does not order a parent owing a duty
of support to a child to pay any amount for the child's
support, the court shall state its reasons for not ordering
chiid support.

(4) Each district court judgment, decree, or order
establishing a final child support obligation wunder this
titie and each modification of a final order for child
support must include a provision addressing health insurance

coverage in the following cases:
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fa) 1f either party has available through an employer
or other organization health insurance coverage for the
child or children for which the premium is partially or
entirely paid by the employer or organization, the judgment,
decree, or order may cocntain a provision reguiring that
coverage for the child or children be continued or obtained.

(b} In the event that health insurance required 1in a
child support judgment, decree, or order becomes unavailable
to the party who is to provide it, through loss or change of
employment o©r otherwise, that party must, in the absence of
an agreement to the contrary, obtain comparable insurance or
request that the court modify the requirement.

{c) All temporary child support orders must contain a
provision requiring the party who has health insurance in
effect for the child or children of the parties to continue
the insurance coverage pending final disposition of the
case.

(d} The parties may by written agreement provide for
the health care coverage required by this section, subject
to the approval of the court.

(e) Unless otherwise provided in the decree, the health
care coverage required by this section is in addition to and
not in substitution, in whole or in part, for the <child
support cbligation.

(5) (a) Unless the court makes a written exception
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under 40-5-315 or 40-5-411 and the exception is included in
the support order, a support obligation established by
judgment, decree, or arder under this section, whether
temporary or final, and each modificaticon of an existing
support obligation wunder 40-4-208 must be enforced by
immediate or delinguency income withholding, or both, under
Title 40, chapter 5, part 3 or 4. A support order that omits
the written exceptions provided in 40-5-315 or 40-5-411 or
that provides for a payment arrangement inconsistent with
this section is nevertheless subject to withholding for the
payment of support without need for an amendment to the
support order or for any further action by the court.

{by If an obligor is exempt from immediate income
withholding, the district court judgment or order must
include a warning statement that 1if the obligor is
delinguent in the payment of support, the obligor's income
may be subject to income withholding procedures under Title
40, chapter 5, part 3 or 4. Failure to include a warning
statement in a judgment or order does not preclude the use
of withholding procedures.

[6) For the purposes of income withholding under
subsection (5), every district court judgment, decree, or
order that establishes or modifies a child support
obligation must include a provision requiring the parent

ocbligated toc pay support to inform the court and, if the
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department of social and rehabilitation services 1is
providing services under Title IV-D of the Social Security
Act for the enforcement of the judgment, decree, or order,
the department, of the following:

(a) the name and address of the parent's current
employer;

{(b) whether the parent has access to health insurance
through an employer or other group; and

tc) 1f 1insurance coverage is available, the health
insurance policy information.

(7) If the department of social and rehabilitation
services is providing or later provides support enforcement
services under Title IV-D of the Social Security Act, each
district court order or modification of an order must
contain a statement providing that the noncustodial parent,
without [further order of the court, is required to obtain
and maintain health insurance coverage as provided in
40-5-208. Failure to include a warning statement in the
judgment or order does not preclude the imposition of
sanctions under 40-5-208,

(8) Each district court judgment, decree, or order
establishing a final child support obligation under this
part and each modification of a final order for child
support must contain a statement that the order is subject

to review and modification by the department of social and
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rehabilitation services upon the request of the department
or a party wunder 40-5-271 through 40-5-273 when the
department is providing services under Title IV-D of the

Soclal Security Act for the enforcement of the order.*

Section 2. Sectian 40-5-210, MCA, is amended to read:

*40-5-210. Standardized fee schedule. (1) The
department shall by rule establish a standardized schedule
of fees for the recovery of administrative costs and
expenses of child support enforcement. The fees may be
recovered from an obligor 1f the obligor's failure or
refusal to support a child makes it necessary for the
department to provide child support enforcement services
under this part. The fees must be commensurate with costs or
an average of the expenditures related to specific or
routine activities.

(2) If paternity is established OR PRESUMED UNDER

40-5-234 for the alleged Ffather, the fees for paternity

blood testing may be recovered from the parent, whether the

alieged father or the mother, denying paternity of the

alleged father. The total amocunt of the paternity blood

testing fee may not exceed the actual costs of the paternity

blood tests.
+2%(3) In an action to establish paternity or to
establish or enforce a child support obligation, whether in

district court or by administrative process, the department
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must be awarded costs in the amount established in the fee
schedule as part of any judgment, decree, or order in which
the department is the prevailing party.

t3¥(4) Fees awarded under this section are in the
nature of child support and are collectible in the same
manner Aas a support order. The fee award may be collected
separately or added to and collected with any balance due on
a support debt.

t43(5) Collection of a fee award may not reduce any
current child support payment due the obligee,

+5+(6) Arrearage amounts collected that include a fee
must be allocated as follows:

{a) 1If the obligee is a recipient of public assistance,
the amcunt must be allocated first to satisfy the fee.

(b) If the obligee is not a recipient of public
assistance, the first 10% of each amgunt collected must be
allocated to satisfy the fee.

t6¥(7) The department, upon a showing of necessity, may
waive or defer any fee assessed under this section."

Section 3. Section 40-5-226, MCA, is amended to read:

"40-5-226. Administrative hearing -- nature —- place —--
time -- determinations -- failure to appear -- entry of
final decision and order. (1) The administrative hearing is
defined as a “contested case".

{2) At the discretion of the hearing officer, the
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administrative hearing may be held:

{a) in the county of residence or other county
convenient to the cbligor or obligee; or

(b} in the county in which the department or any of its
offices are located.

(3)y If a hearing is requested, it must be scheduled
within 20 days.

{4) The hearing officer shall determine the liability
and responsibility, if any, of the obligor under the notice
and shall enter a final decision and order in accordance
with such the determination.

{5y I1f the obligor fails to appear at the hearing or
fails to timely request a hearing, the hearing officer, upon
a showing of valid service, shall enter a decision and order
declaring the amount stated in the notice to be final.

{6) 1In a hearing to determine financial responsibility,

whether temporary or final, and in any proceeding to modify

support under 40-5-273, the monthly support responsibility

must be determined in accordance with the evidence presented
and with reference to the seate--af--suggesated--minimum

contributiens uniform child support gquidelines adopted by

the department under 48-5-2%4 40-5-209. The hearing officer

is not limited to the amounts stated in the notice. The

guidelines must be used in all cases, including cases in

which the order is entered upon the default of a party and
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those in which the order entered upon the parties' consent.

A verified representation of a defaulting parent's income,

based on the best information available, may be used when a

parent fails to provide financial information for use in

applying the guidelines. The amount determined under the

guidelines is presumed to be an adequate and reasonable

support award, unless the hearing officer finds by clear and

convincing evidence that the application of the standards

and guidelines is unjust to the child or to any of the

parties or is inappropriate in a particular case. If the

hearing officer finds that the guideline amount is unjust or

inappropriate in a particular case, the hearing officer

shall state the reasons for finding that the application of

the standards and guidelines is unjust to the child or a

party or is inappropriate in that particular case. Similar

findings must alsc be made in a case in which the parties

have agreed to a support amount that varies from the

guideline amount, Findings that rebut and vary the guideline

amount must include a statement of the amount of support

that would have ordinarily been ordered under the

guidelines.

(7) Within 20 days of the hearing, the hearing officer
shall enter a final decision and order. The determination of
the hearing officer constitutes a final agency decision,

subject to judicial review under 40-5-253 and the provisions
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of the Montana Administrative Procedure Act,

{B) A support order entered under this part must
contain a statement that the order is subject to review and
modification by the department upon the regquest of the
department or a party under 40-5-271 through 40-5-273 when
the department 15 providing services under IV-D for the
enforcement of the order.

{9) A suppart debt determined pursuant to this section
is subject to collection action without further necessity of
action by the hearing officer.

(10) A support debt or a support responsibility
determined under this part by reason of the obligor's
failure to request a hearing under this part or failure to
appear at a scheduled hearing may be vacated, upon the
motion of an cbligor, by the hearing cfficer within the time
provided and upon a showing of any cf the grounds enumerated
in the Montana Rules of Civil Procedure.

{11) Unless the hearing officer makes a written
exception under 40-5-315 or 40-5-411 and the exception is
included in the support order, every order establishing a
child support ohligaticn, whether temporary or final, and
each modification of an existing child support order under
this part is enforceable by immediate or delinguency income
withholding, o©or both, under Title 40, chapter 5, part 4. A

support order that omits that provision or that provides for
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4 payment arrangement inconsistent with this section is
nevertheless subject to withholding for the payment of
support without need for an amendment of the support order
or for any further action by the hearing officer.

{12} For the purposes of income withholding provided for
in  subsection (ll), whenever the department establishes or
modifies a child support obligation, the department's arder
must include a provision requiring the obligor, for as long
as the department is providing support enforcement services,
to keep the department informed of the name and address of
the obligor's current employer, whether the obligor has
access to health insurance through an employer or other
group., and, if so, the health insurance policy information."

Section 4. section 40-6-116, MCA, is amended to read:

“40-6-116. Judgment or order. (1} The judgment or order
of the court determining the existence or nocnexistence of
the parent and child relationship is determinative for all
purposes.

(2) If the judgment or order of the court is at
variance with the child's birth certificate, the court shall
order that a substitute birth certificate be issued under
40-6-123.

(3) (a} The judgment or order may contain any other
provision directed against the appropriate party to the

proceeding concerning the custody and guardianship of the
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child, visitation privileges with the child, the furnishing
of bond or other security for the payment of the judgment,
or any other matter in the best interest of the child.

{b) Except when the financial responsibility of a
responsible parent is in the process of being determined
pursuant to the administrative procedure provided in
40-5-225, the Jjudgment or order must contain a provision
concerning the duty of child support.

{c) The Jjudgment or order may direct the father to pay
the reasonable expenses of the mother's pregnancy and
confinement.

(4) (a) Support Jjudgments or orders ordinarily shaii
must be for periodic payments, which may vary in amount.

(b) In the best interest of the c¢hild, a lump-sum
payment or the purchase of an annuity may be ordered in lieu
of periodic payments of support.

(c) The court may limit the father's liability for past
support of the child to the proportion of the expenses
already incurred that the court deems considers just.

(5) In determining the amount to be paid by a parent
for support of the child and the period during which the
duty of support is owed, a court enforcing the cbligation of
support shall consider all relevant facts, including:

{a) the needs of the child, including hts medical

needs;
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(b} the standard of living and circumstances of the
parents;

(c) the relative financial means of the parents;

(d) the earning ability of the parents;

{e) the need and capacity of the child for education,
including higher education;

(£) the age of the child;

(9) the financial resources and the earning ability of
the child;

(h}) the responsibility of the parents for the support
of others;

{1) the value of services contributed by the custodial
parent;

(j) the cost of day care for the child; and

{k) any custody arrangement that is ordered or decided
upon.

{6) (a) Whenever a court issues or modifies an order
concerning child support, the court shall determine the
child support obligation by applying the standards in this
section and the uniform child support guidelines adopted by
the department of social and

rehabilitation services

pursuant to 40-5-209. The guidelines must be used in all

cases, including cases in which the order is entered upon

the default of a party and those in which the parties have

entered into an agreement regarding the support amount. A
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verified representation of a defaulting parent's income,

based on the best information available, may be used when a

parent fails to provide financial information for use in

applying the guidelines. The amount determined under the

guidelines is presumed to be an adequate and reasonable

support award, unless the court finds by clear and
convincing evidence that the application of the standards
and guidelines is unjust to the child or to any of the
parties or is inappropriate in that particular case.

{b} If the court dees--not-appiy-these-standards-and

guidelines--to—-determine—-chitd--suppoert finds that the

guideline amount is unjust or inappropriate in a particular

case, it shall state its reasons for finding that the
application cf sueh the standards and guidelines is unjust
to the c¢child or a party or is inappropriate in that

particular case. Similar reasons must also be stated in a

case in which the parties have agreed to a support amount

that varies from the guideline amount. Findings that rebut

and vary the guideline amount must include a statement of

the amount of support that would have ordinarily been

ordered under the guidelines.

(c) If the court does not corder a parent owing a duty
of support to a c¢hild to pay any amount for the child's
support, the court shall state its reasons for not ordering

child support.
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(7) The judgment or order concerning child support and
each modification of a judgment or order for «child support
must include a provision addressing health insurance
coverage in the following cases:

(a) If either party has avallable through an employer
or other corganization health insurance coverage for the
child or children for which the premium 1is partially or
entirely paid by the employer or organization, the judgment
or order may contain a provision requiring that coverage Eor
the child or children be continued or obtained.

{b} In the event that health insurance required in a
child support judgment or order becomes unavailable to the
party who is to provide it, through 1loss or change of
employment or otherwise, that party shall, in the absence of
an agreement to the contrary, obtain comparable insurance or
reguest that the court modify the reguirement.

(c}) The parties may by written agreement provide for
the health care coverage required by this section, subject
to the approval of the court.

{d} Unless ctherwise provided in the decree, the health
care coverage required by this secticon is in addition to and
not in substitution, in whole or in part, for the child
support obligation.

(8) Unless an exception is found under 40-5-315 or

40-5-411 and the exception is included in the support order,
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a support obligation established by judgment, decree, or
order under this section, whether temporary or £final, and
each modification of an existing support obligation made
under 40-6-118 must be enforced by immediate or delinquency
income withholding, or both, under Title 40, chapter 5, part
1 or 4. A support order that omits the exception or that
provides for a payment arrangement inconsistent with this
section is nevertheless subject to withholding for the
payment of support without need for an amendment to the
support order or for any further action by the court.

{9) For the purposes of income withholding as provided
in subsection (B), whenever the district court establishes
or modifies a child support obligatieon, the judgment,
decree, or order must include a provision requiring the
parent obligated to pay support to inform the court and, if
the department of social and rehabilitation services is
providing services under Title IV-D of the Social Security
act for the enforcement of the judgment, decree, or order,
the department, of the feollowing:

{a) the name and address of the parent's current
employer;

(b) whether the parent has access to health insurance
through an employer or other group; and

(c) if insurance coverage 1is available, the health

insurance policy information.
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(10) If the department of social and rehabilitation
services is providing or later provides support enforcement
services under Title IV-D of the Social Security Act, each
district court order or modification of an order must
contain a statement providing that the noncustodial parent,
without further order of the court, is required to obtain
and maintain health insurance coverage as provided in
40-5-208. Failure to include a warning statement in the
judgment or order does not preclude the imposition of
sanctions under 40-5-208.

(11) Each district court judgment, decree, or order
establishing a final child support obligation under this
part and each modification of a final order for ¢hild
support must contain a statement that the order is subject
to review and modification by the department of social and
rehabilitation services upon the reguest of the department
or a party wunder 40-5-271 through 40-5-273 when the
department is providing services under Title IV-D of the

Social Security Act for the enforcement of the order.*

NEW SECTION. Section 5. Effective date. [This act] is
effective on passage and approval.

-End-
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SENATE BILL NO. 150
INTRODUCED BY BARTLETT
BY REQUEST OF THE DEPARTMENT OF

SOCIAL AND REHABILITATION SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT CONFORMING WITH FEDERAL
LAW THE STATE CHILD SUPPORT ENFORCEMENT LAWS RELATING TO
CHILD SUPPORT GUIDELINES AND PATERNITY BLOOD TESTING FEES:;
40-4-204, 40-5-226, AND

AMENDING SECTIONS 40-5-210,

40-6-116, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA :

Section 1. Section 40-4-204, MCA, is amended to read:
»40-4-204. cChild support -- orders to address health
insurance -— withholding of child support. (1) 1In a
proceeding for dissolution of marriage, legal separation,
maintenance, or child support, the court shall order either
or both parents owing a duty of support to a child to pay an
amount reaschable or necessary for his the child's suphort,
without regard to marital misconduct.
(2} The court shall consider all relevant factors,
including:
(a) the financial resources of the child;
(b) the financial resources of the custodial parent;

(c) the standard of living'the child would have enjoyed
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had the marriage not been dissolved;

{d) the physical and emotional condition of the child
and his the child’'s educational and medical needs;

fe) the financial reéources and needs of the
noncustodial parent;

{f) the age of the child;

(g) the cost of day care for the chilad:;

{h} any custody arrangement that is ordered or decided
upon; and

(i) the needs of any person, other than the child, whom
either parent is legally obligated to support.

{3) (a} Whenever a court issues or modifies an order
concerning child support, the court shall determine the
child support obligation by applying the standards in this
section and the uniform child support guidelines adopted by
the department of social and

rehabilitation services

pursuant to 40-5-209y. The guidelines must be used in all

cases, including cases in which the order is entered upon

the default of a party and those in which the parties have

entered into an agreement regarding the support amount. A

verified representation of the defaulting parent's income,

based on the best information available, may be used when a

parent fails to provide financial information for use in

applying the quidelines. The amount determined under_ the

guidelines is presumed to be an adequate and reasonable
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support award, unless the court finds by clear and

convincing evidence that the application of the standards
and guidelines is unjust to the child or to any of the
parties or is inappropriate in that particular case.

{b} If the courf doea--not-appiy-these-scandards-and

quirdetines--co--determine--chiid--suppore finds that the

quideline amount is unjust or_ inappropriate in a particular

case, it shall state its reasons for finding that the
application of asueh the standards and guidelines is unjust
to the child or a party or 1is inappropriate in that

particular case. Similar reasons must also be stated in a

case in which the parties have agreed to a support amount

that varies Ffrom the guideline amount. Findings that rebut

and vary the guideline amount must include a statement of

the amount of gupport that would have ordinarily been

ordered under the guidelines.

{cy I1f the court does not order a parent owing a duty
of support to a child to pay any amount for the child's
support, the court shall state its reasons for not ordering
child support.

{4) Each district court judgment, decree, or order
establishing a final child support obligqtion under this
title and each modification of a final order for chiid
support must include a provision addressing health insurance

coverage in the following cases:
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{(a) ILf either party has available through an employer

or other organization health insurance coverage for the

-child or children for which the premium is partially or

entirely paid by the employer or organization, the judgment,
decree, or order may contain a provision requiring that
coverage for the child or children be continued or obtained.

(b) In the event that health insurance required in a
child support judgment, decree, or order becomes unavailable
to the party who is to provide it, through loss or change of
employment or otherwise, that party must, in the absence of
an agreement to the contrary, obtain comparable insurance or
reguest that the court modify the reguirement.

{c} All temporary child support orders must contain a
provision requiring the party who has health insurance in
effect for the child or children of the parties to continue
the insurance coverage pending final disposition of the
case.

(d) The parties may by written agreement provide for
the health care coverage required by this section, subject
to the approval of the court.

(e) Unless otherwise provided in the decree, the health
care coverage required by this section is in addition to and
not in substitution, in whole or in part, for the child
suppert obligation.

{5) {a) Unless the court makes & written exception
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under 40-5-31% or 40-5-411 and the exception is included in
the support order, a support obligation established by
judgment, decree, or .order under this section, whether
temporary or final, and each modification of an existing
support obligation wunder 40-4-208 must be enforced by
immediate or delinguency income withholding, or both, under
Title 40, cnapter 5, part 3 or 4. A support order that omits
the written exceptions provided in 40-5-215% or 40-5-411 or
that provides for a payment arrangement inconsistent with
this section is nevertheless subject to withholding for the
payment of support without need for an amendment to the
support order or for any further action by the court.

(by If an obligér is exempt from i1mmediate income
withholding, the district court Jjudgment or order must
include a warning statement that if the obligor is
delinguent in the payment of support, the obligor's income
may be subject to income withholding procedures under Title
40, chapter 5, part 3 or 4. Failure to include a warning
statement in a judgment or order does not preclude the use
of withholding procedures.

(6) For the purposes "of income withholding under
subsection (5), every district court judgment, decree, or
order that establishes or modifies a chiid support
obligation must include a provision requiring the parent

obligated to pay support to inform the court and, if the

-5 SB 150

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0150/02

department of social and rehabilitation servicég is
providing services under Title IV-D of the Social Security
Act  for the enforcement of the judgment, decree, or order,
the department, of the following:

(a) the name and address of tne parent's curreat
ewmployer:;

(b} whether the parent has access to health insurance
through an employer or other group; and

{c) 1f linsurance coverage 1is available, the health
insurance policy information.

(7} If the department of social and rehabilitation
services is providing or later provides support enforcement
services under Title IV-D of the Social Security Act, each
district court order or modification of an order must
contain a statement providing that the noncustodial parent,
without further order of the court, is required to obtain
and  maintain health insurance coverage as provided in
40-5-208, Failure to include a Qarning statement in the
judgment or order does not preclude. the imposition of
sanctions under 40-5-208,

(8) Each district court judgment, decree, or order
establishing a final child support obligation under this
part and each modific;tion of a final order for child
support must contain a statement that the order is subject

to review and modification by the department of social and
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rehabilitation services upon the request of the department
or a party under 40-5-271 through 40-5-271 when the
department is providing services under Title IV-D of the

Social Security Act for the enforcement of the order."

Section 2. section 40-5-210, MCA, is amended to read:

“40-5-210. Standardized fee schedule. (1) The
depathan srall by rule establish a standardized schedule
of fees for the recovery of administrative c¢osts and
expenses of child support enforcement. The fees may be
recovered from an obligor if the obligor's failure or
refusal to support a child makes |t necessary for the
department to provide child support enforcement services
under this part. The fees must be commensurate with costs or
an average of the expenditures related to specific or
routine activities.

(2) If paternity is established OR PRESUMED UNDER

40-5-234 for the alleged father, the fees for paternity

blood testing may be recovered from the parent, whether the

alleged father or the mother, denying paternity of the

alleged father. The total amount of the paternity blood

testing fee may not exceed the actual costs of the paternity

blood tests,
t2¥(3) In an action to establish paternity or to
establish or enforce a child support cobligation, whether in

district court or by administrative process, the department
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must be awarded costs in the amount established in the fee
schedule as part of any judgment, decree, or order in which
the department is the prevailing party.

¢33{4) Fees awarded under this section are in the
nature of child support and are collectible in the same
manner as a support order. The fee award may be collected
separately or added to and collected with any balance due on
a support debt.

t43{5) Collection of a fee award may not reduce any
current child support payment due the obligee.

t57{6) Arrearage amounts cocllected that include a fee
must be alleocated as follows:

(a) 1If the obligee is a recipient of public assistance,
the amount must be allocated first to satisfy the fee.

{b} If the obligee is not a recipient of public
assistance, the first 10% of each amocunt collected must be
allocated to satisfy the fee.

t6+{?) The department, upon a showing of necessity, may
waive or defer any fee assessed under this section."‘

Section 3. Section 40-5-226, MCA, is amended to read:

"40-5-226. Administrative hearing -- nature -- place —--
time -- determinations -- failure to appear -- entry of
final decision and order. (1) The administrative hearing is

defined as a “contested case".

(2) At the discretion o¢f the hearing officer, the
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administrative hearing may be held:

{a) in the county of residence or other county
convenient to the obligor or obligee; or

{b) 'in the county in which the depaztment_or any of its
offices are located.

{3y If a hearing is requested, it must be scheduled
Wwithin 20 days.

(4) The hearing officer shall determine the liability
and responsibility, if any, of the obligor under the notice
and shall enter a final decision and order in accordance
with sueh the determination.

(5) 1EF the obligor fails to appear at the hearing or
fails to timely request a hearing, the hearing officer, upon
a showing of valid service, shall enter a decision and order
declaring the amount stated in the notice to be final.

{6) In a hearing to determine financial responsibility,

whether temporary or final, and in any proceeding to modify

support under 40-5-273, the monthly support responsibility

must be determined in accordance with the evidence presented
and with reference to the seoie--oé-—suggeeeed—--ininun

contributions uniform child support guidelines adopted by

the department under 46-5-2%¢ 40-5-209. The hearing officer
is not limited to the amounts stated in the notice. The

guidelines must be used in all cases, including cases in

which the order is entered upon the default of a party and
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those in which the order entered upon the parties' consent.

A verified representation of a defaulting parent's income,

based on the best information available, may be used when a

parent fails to provide financial information for wuse in

applying the guidelines. The amount determined under the

quidelines 'is presumed to be an adequate and reasonable

support award, unless the hearing officer finds By clear and

convincing evidence that the application of the standards

and guidelines is unjust to the c¢child or to any of the

parties or is inappropriate in a particular case. If the

hearing officer finds that the guideline amount is unjust or

inappropriate in a particular case, the hearing officer

shall state the reasons for finding that the application of

the standards and guidelines is unjust to the child or a

party or 1is inappropriate in that particular case. Similar

findings must also be made in a case in which the parties

have aqgreed to a support amount that varies from the

guideline amount. Findings that rebut and vary the guideline

amount must include a statement of the amount of support

that would have aordinarily been ordered under the

guidelines.

{7) Within 20 days of the hearing, the hearing officer
shall enter a final decision and order. The determination of
the hearing officer constitutes a final agency decision,

subject to judicial review under 30-5-253 and the provisions
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of the Montana Administrative Procedure Act,

(8) A support order entered under this part must
contain a statement that the order is subject to review and
modification by the department upon the request of the
department or a party under 40-5-271 through 40-5-273 when
the department 15 providing services under 1V-D for the
enturcement of the order.

{9) A support debt determined pursuant to this section
is subject to collection action without further necessity of
action by the hearing officer.

{10) A support debt or a support responsibility
determined under this part by reason of the obligor‘s
failure to request a hearing under this part or failure to
appear at a scheduled hearing may be vacated, upon the
motion of an obligor, by the hearing officer within the time
provided and upon a showing of any of the grounds enumerated
in the Montana Rules of Civil Procedure.

{11) Unless the hearing officer makes a written
exception under 40-5-315 or 40-5-411 and the exception is
included in the support order, every order establishing a
child support cbligation, whether temporary or final, and
each modification of an existing child support order under
this part is enforceable by immediate or delinguency income
withholding, or both, under Title 40, chapter 5, part 4. A

support order that omits that provision or that provides for
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a payment arrangement inconsistent with this section is
nevertheless subject to withholding for the paymeht of
Suppoit without need for an amendment of the support order
or for any further action by the heatring officer.

(12) For the purposes of income withholding provided for
in subsection (11), whenever the department establishes or
hodifies a child support obligation, the department's order
must include a provisiun requiring the obligor, for as lang
as the department is providing support enforcement serQices,
to keep the department informed of the name and address of
the obligor's current employer, whether the obligor has
access to health insurance through an employer or other
group, and, if so, the health insurance policy information."

Section 4. section 40-6-116, MCA, is amended to read:

"40-6-116. Judgment or order. (1) The judgment or order
of the court determining the existence or nonexistence of
the parent and child relationship is determinative Ffor all
purposes,

{2) 1If the judgment or order of the court is at
variance with the child's birth certificate, the court shall
order that a substitute birth certificate be issued under
40-6-123.

(3) '(a) The judgment or order may contain any other
provision directed against the appropriate party to the

pProceeding concerning the custody and guardianship of the
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child, visitation privileges with the child, the furnishing
of bond or other security for the payment of the judgment,
or any other matter in the best interest of the child.

(b) BExcept when the financial responsibility of a
responsible -parent is in the process of being determined
pursuant to the administrative procedure provided in
40-5-225, the judgment or order must contain a provision
concerning the duty of child support.

(c¢) The judgment or crder may‘di:ect the father to pay

the reasonable expenses of the mother’'s pregnancy and

confinement,

{4} (a) Support judgments or orders ordinarily shaii
must be for periodic payments, which may vary in amount.

{b) In the best interest of the child, a lump=sum
payment or the purchase of an annuity may be ordered in lieu
of periodic payments of support. .

(c) The court may limit the father's liability for past
support of the child to the proportion of the expenses

already incurred that the court deems considers just.

{5) In determining the amount to be paid by a parent

for support of the child and the period during which the
duty of support is owed, a court enforcing the obligation of
support shall consider all relevant facts, including:

{a) the needs of the child, including his medical

needs;
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(b) the standard of living and circumstances of the
parents;

(¢} the relative financial means of the parents;

{d) the earning ability of the parents;

e} the need and capacity of the child for education,
including higher education;

(£) the age of the child;

{g) the financial resocurces and the earning ability of
the child;

{h) the responsibility of the parents for the support
of others;

{i1) the value of services contributed by the custcdial
parent;

{J) the cost of day- care for the child; and

{k) any custody arrangement that is ordered or decidegd
upon.

(6) (a} Whenever a court issues or modifies an order
concerning c¢hild support, the court shall determine the
child support obligation by applying the standards in this
section and the uniform child support guidelines adopted by
the department of social and .

rehabilitation services

pursuant to 40-5-209. The guideiines must be used in all

cases, including cases in which the order is entered upon

the default of a party and those in which the parties have

entered into an agreement regarding the support amount. A
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verified representation of a defaulting parent's income,

based on the best information available, may be used when a

parent fails to provide financial information for use in

applyving the guidelines. The amount determined under the

quidelines is presumed to be an adequate and reasonable

support  award, unless the court finds by clear and
convincing evidence that the application of the standards
and gquidelines is unjust to the child or to any of the
parties or is inappropriate in that particular case.

{b) If the court dees--net-appiy-these-standards-and

guidetines--to--decermine--chitd--support finds that the

guideline amount is unjust or inappropriate in a particular

case, it shall state its reasons for finding that the
application of sueh the standards and guidelines is unjust
to the child or a party or is inappropriate in that

particular case. Similar reasons must also be stated in a

case in which the parties have agreed to a support amount

that wvaries from the guideline amount. Findings that rebut

and vary the gquideline amount must include a statement of

the amount o©of support that would have ordinarily been

ordered under the guidelines.

{¢) If the court does not order a parent owing a duty
of support to a child to pay any amount for the child's
support, the court shall state its reasons for not ordering

child support.
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{?) The judgment or order concerning child support and
each modification of a judgment or order for child support
must include a provision addressing health insurance
coverage in the following cases:

{a) If either party has available through an employer
or other organization health insurance coverage for the
child or children for which the premium is partially or
entirely paid by the employer or organization, the judgment
or order may contain a provision requiring that coverage for
the child or children be continued or obtained.

{b} In the event that health insurance required in a
child support  judgment or order becomes unavailable to the
party who is to provide it, through 1loss or change of
employment or otherwise, that party shall, in the absence of
an agreement to the contrary, obtain comparable insurance or
request that the court modify the requirement.

{c) The parties may by written agreement provide for
the health care coverage required by this secticn, subject
to the approval of the court.

{d) Unless otherwise provided in the decree, the health
care coverage reguired by this section is in addition to and
not in substitution, in whole or in part, for the child
support obligation.

(8) Unless an exception is found under 40-5-315 or

40-5-411 and the exception is included in the support order,

-16- SB 150



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0150/02

a support obligation established by judgment, decree, or
order under this section, whether temporary or final, and
each modification of an existing support obligation made
under 40-6-118 must be.enforced by immediate or delinguency
income Qithholding, or both, under Title 40, chapter 5, part
3 or 3. A suppert order that omits the exception or that
provides tor a payment arrangement inconsistent with this
section is nevertheless subject to withholding for the
payment of support without need for an amendment to the
support ordesr or for any further action by the court.

(9) For the purposes of income withholding as provided
in subsection (8), whenever the district court establishes
or modifies a child support obligation, the judgment,
decree, -or order must include a provision requiring the
parent obligated to pay support to inform the court and, if
the department of social and rehabilitation services is
providing services under Title IV-D of the Social Security
Act for the enforcement of the judgment, decree,'or order,
the department, of the following:

(a) the name and address of the parent's current
employer; J

(b) whether the parent has access to health insurance
through an employer or other group: and

{c) if insurance coverage is available, the health

insurance policy information.
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{1¢) If the department of social and rehabilitation
services 1is providing or later provides support enforcement
serviceslunder Title IV-D of the Social Security Act, each
district court order or modification of an order must
cocntain a statement providing that the noncustodial parent,
without Ffurther order of the court, is required to obtain
and maintain health insurance coverage as provided in
40-5-208. Failure to include a warning statement in the
judgment or order does ﬁot preclude the imposition of
sanctions under 40-5-208.

(1l) Each district court judgment, decree, or order
establishing a final child support obligation under this
part and each modification of a final order for child
support must contain a statement that the order is subject
to review and modification by the department of social and
rehabilitation services upon the request of the department
or a party under 40-5-271 through 40-5-273 when the
department is providing services under Title IV-D of the

Social Security Act for the enforcement of the order."

NEW SECTION. Saection 5. Effective date. [This act] is
effective on passage and approval.

-End-
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Mr. Speaker: We, the committee on Judiciary report that

Senate Bill 150 (third reading copy == blue) be concurred in as
amended . _
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Russ Fagg, -
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SENATE BILL NO. 150
INTRODUCED BY BARTLETT
BY REQUEST OF THE DEPARTMENT OF

SOCIAL AND REHABILITATION SERVICES

A BILL FOR AN ACT ENTITLED: "AN ACT CORFORMING WITH FEDERAL
LAW THE STATE CHILD SUPPORT ENFORCEMENT LAWS RELATING TO
CHILD SUPPORT GUIDELINES AND PATERNITY BLOOD TESTING FEES;
40-5-226, AND

AMENDING SECTIONS 40-4-204, 40~-5-210,

40-6-116, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 40-4-204, MCA, is amended to read:
*40-4-204. Child support —- orders to address health
insurance -- withholding of child support. (1) 1In a
proceeding for dissolution of marriage, legal separation,
maintenance, or child support, the court shall order either
or both parents owing a duty of support to a child to pay an
amount reascnable or necessary for his the child's support,
without regard to marital misconduct.
(2) The court shall consider all relevant factors,
including:
{a) the financial resources of the child;
{b) the financial resources of the custodial parent;

(c) the standard of living the child would have enjoyed
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had the marriage not been dissolved;

(éd) the physical and emotional condition of the child
and his the child's educational and medical needs;

{e} the financial resources and needs of the
noncustodial parent;

{f) the age of the child;

{g) the cost of day care for the chilg;

(h}) any custody arrangement that is ordered or decided
upon; and

(i) the needs of any person, other than the child, whom
either parent is legally obligated to support.

(3) {(a) Whenever a court issues or modifies an order
concerning child support, the court shall determine the
child support obligation by applying the standards in this
section and the uniform child support guidelines adopted by
the department of social and rehabilitation services

pursuant to 40-5-209y. The guidelines must be used in all

capes, including cases in which the order is entered upon

the default of a party and those in which the parties have

entered into an agreement regarding the support amount. A

verified representation of the defaulting parent's income,

based on the best information available, may be used when g

parent fails to provide financial information for use in

applying the gquidelines. The amount determined under the

guidelines is presumed to be an adequate and reascnable

-2- SB 150
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support award, unless the court finds by clear and

convincing evidence that the application of the standards
and quidelines is unjust to the c¢hild or to any of the
parties or is inappropriate in that particular case.

(b) If the court doea-—-net-appity-these-standards-and

guideiines--te-—determine--chiid--suppert finds that the

gquideline amount is unjust or inappropriate in a particular

case, it shall state its reasons for finding that the
application of sasuweh the standards and guidelines is unjust
to the c¢hild or a party or 1is inappropriate in that

particular case. Similar reasons must also be stated in a

case in which the parties have agreed to a support amount

that varies from the guideline amount. Findings that rebut

and vary the guideline amount must include a statement of

the amount of support that would have ordiparily been

ordered under the guidelines.

{c) I1f the court does not order a parent owing a duty
of support to a child to pay any amount for the child's
support, the court shall state its reasons for not ordering
child support.

{4) EBach district court judgment, dJecree, or order
establishing a final child support obligation under this
title and each modification of a final order for child
support must include a provision addressing health insurance

coverage in the following cases:
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{a) If either party has available through an employer
or other organization health insurance coverage for the
child or children for which the premium is partially or
entirely paid by the employer or organization, the judgment,
decree, or order may contain a provision requiring that
coverage for the child or children be continued or obtained.

{b) In the event that health insurance required in a
child support judgment, decree, or order beccmes unavailable
to the party who is to provide it, through loss or change of
employment or otherwise, that party must, in the absence of
an agreement to the contrary, obtain comparable insurance or
request that the court modify the requirement.

{c} All temporary child support orders must contain a
provision requiring the party who has health insurance in
effect for the child or children of the parties to continue
the insurance coverage pending final disposition of the
case.

(d) The parties may by written agreement provide for
the health care coverage required by this section, subject
to the approval of the court.

(e} Unless ctherwise provided in the decree, the health
care coverage required by this section is in addition to and
not in gubstitution, in whole or in part, for the child

support obligation.

{5) (a) Unless the court makes a written exception
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under 40-5-315 or 40-5-411 and the exception is included in
the support order, a support obligation established by
judgment, decree, oOr order under this section, whether
temporary or final, and each modification of an existing
support obligation under 40-4-208 must be enforced by
immediate or delinquency income withholding, or both, under
Title 40, chapter 5, part 3 or 4. A support order that omits
the written exceptions provided in 40-5-315 or 40-5-411 or
that provides for a payment arrangement inconsistent with
this section is nevertheless subject to withholding for the
payment of support without need for an amendment to the
support order or for any further action by the court.

(b) If an obligor is exempt from immediate income
withholding, the district court judgment or order must
include a warning statement that if the obligor is
delinguent in the payment of support, the obligor's income
may be subject to income withholding procedures under Title
40, chapter 5, part 3 or 4. Failure to include a warning
statement in a judgment or order does not preclude the use
of withholding procedures.

(6) For the purposes of income withheolding under
subsection (5), every district court judgment, decree, oOr
order that establishes or modifies a child support
cbligation must include a provision requiring the parent

obligated to pay support to inform the court and, if the
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department of social and rehabilitation services is

providing services under Title IV-D of the Social Security

Act for the enforcement of the judgment, decree, or order,

the department, of the following:

(a) the name and address of the parent's current

employer;
{b) whether the parent has access tc health insurance

through an employer or other group; and

{c) if insurance coverage is available, the health

insurance policy information,

(7) If the department of social and rehabilitation

services is providing or later provides support enforcement

services under Title IV-D of the Social Security Act, each

district court order or modification of an order must

contain a statement providing that the noncustodial parent,

without further order of the court, is required to obtain

and maintain health insurance coverage as provided in

40-5-208. Failure to include a warning statement in the

judgment or order doces not preclude the imposition of

sanctions under 40-5-208.

(8) Each district court judgment, decree, or order

establishing a finali child Support obligation under this

part and each modification of a final order for child
suppert must contain a statement that the order is subject
to review and modification by the department of social and
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rehabilitation services upon the request of the department
or a party under 40-5-271 through 40-5-273 when the
department is providing services under Title IV-D of the

Social Security Act for the enforcement of the order."

Section 2. sSection 40-5-210, MCA, is amended to read:

"40-5-210. Standardized fee schedule. (1) The
department shall by rule establish a standardized schedule
of fees for the recovery of administrative costs and
expenses of child support enforcement. The fees may be
recovered from an obligor if the obligor's failure or
refusal to support a childéd makes it necessary for the
department to provide c¢hild support enforcement services
under this part. The fees must be commensurate with costs or
an average of the expenditures related to specific or
routine activities.

{2) If paternity is established OR PRESUMED UNDER

40-5-234 for the alleged father, the fees for paternity

blood testing may be recovered from the parent, whether the

alleged father or the mother, denying paternity of the

alleged father. The total amount of the paternity blood

testing fee may not exceed the actual costs of the paternity

blood tests.
€2¥{3) In an action to establish paternity or to
establish or enforce a child support obligation, whether in

district court or by administrative process, the department
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must be awarded costs in the amount established in the fee
schedule as part of any judgment, decree, or order in which
the department is the prevailing party.

€33(4) Fees awarded under this section are in the
nature of child support and are collectible in the same
Mmanner as a suppart corder. The fee award may be collected
separately or added to and collected with any balance due on
a support debt.

¢43(5) Collection of a fee award may not reduce any
current child support payment due the obligee.

€5}(6) Arrearage amounts c¢ollected that include a fee
must be allocated as follows:

(a) If the obligee is a recipient of public assistance,
the amount must be allocated first to satisfy the fee.

(b) If the obligee is not a recipient of public
assistance, the first 10% of each amount collected must be
allocated to satisfy the fee,

t63(7) The department, upon a showing of necessity, may
waive or defer any fee assessed under this gection.”

Section 3. section 40-5-226, MCA, is amended to read:

"40-5-226. Adainistrative hearing —— nature —- place --
time -- determinations -- failure to appear -- entry of
final decision and order. (1) The administrative hearing is

defined as a "contegted case".

{2) At the discretion of the hearing officer, the
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administrative hearing may be held:

(a) in the county of residence or other county
convenient to the obligor or obligee; or

{b) in the county in which the department or any of its
offices are located.

(3) 1f a hearing is requested, it must be scheduled
within 20 days.

(4) The hearing officer shall determine the 1liability
and responsibility, if any, of the obligor under the notice
and shall enter a final decision and order in accordance
with such the determination.

(5) If the obligor fails to appear at the hearing or
fails tc timely request a hearing, the héaring officer, upon
a showing of valid service, shall enter a decision and order
declaring the amount stated in the notice to be final.

{6) In a hearing to determine financial responsibility.

whether temporary or final, and in any proceeding to modify

support under 40-5-273, the monthly support responsibility

must be determined in accordance with the evidence presented
and with reference to the scaite—-ef--suggested--minimum

eontribubions uniform child support guidelines adopted by

the department under 48-5-234 40-5-209. The hearing officer

is not limited t¢ the amounts stated in the notice., The

guidelines must be used in all cases, including cases in

which the order is entered upon the default of a party and
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those in which the order IS entered upon the parties’

consent. A verified representation of a defaulting parent’'s

income, based on the best information available, may be used

when a parent fails to provide financial information for use

in applying the gquidelines. The amount determined under the

guidelines is presumed toc be an 2deguate and reasonable

support award, unless the hearing officer finds by clear and

convincing evidence that the application of the standards

and guidelines is unjust to the child or to any of the

parties or is inappropriate in a particular case., If the

hearing officer finds that the guideline amount is unjust or

inappropriate in a particular case, the hearing officer

shall state the reasons for finding that the application of

the standards and guidelines is unjust to the chiild or a

party or is inappropriate in that particular case, Similar

findings must also be made in a case in which the parties

have agreed to a suppart amount that wvaries from the

guideline amount. Findings that rebut and vary the guideline

amount must include a statement of the amount of support

that wonuld have ordinarily been ordered under the
guidelines.,

(7) Within 20 days of the hearing, the hearing officer

shall enter a final decision and order. The determination of
the hearing officer constitutes a final agency decision,

subject to judicial review upder 40-5-253 and the provisions
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of the Montana Administrative Procedure Act.

{8) A support order entered under this part must
contain a statement that the order is subject to review and
modification by the department upon the request of the
department or a party under 40-5-271 through 40-5-273 when
the department is providing =services under IV-D for the
enforcement of the order.

(9} A support debt determined pursuant to this section
is subject to collection action without further necessity of
action by the hearing officer.

(10) A support debt or a support responsibility
determined under this part by reason of the obligor's
failure to reguest a hearing under this part or failure to
appear at a scheduled hearing may be vacated, upon the
motion of an obligor, by the hearing officer within the time
provided and upon a showing of any of the grounds enumerated
in the Montana Rules of Civil Procedure.

{(11) Unless the hearing officer makes a written
exception under 40-5-315 or 40-5-411 and the exception is
included in the support order, every order establishing a
child support obligation, whether temporary or final, and
each modification of an existing child support order under
this part is enforceable by immediate or delinguency income
withholding, or both, under Title 40, chapter 5, part 4. A

support order that omits that provision or that provides for
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a payment arrangement inconsistent with this section is
nevertheleas subject to withholding for the payment of
support without need for an amendment of the suppeort order
or for any further action by the hearing officer.

{12) For the purposes of income withholding provided for
in subsection (l11), whenever the department establishes or
modifies a child support obligation, the department's order
must include a provision requiring the obligor, for as long
as the department is providing support enforcement services,
to keep the department informed of the name and address of
the obligor's current employer, whether the obligor has
access to health insurance through an employer or other

group, and, if so, the health insurance policy information.”

Section 4. Ssection 40-6-116, MCA, is amended to read:

"40-6-116. Judgment or order. (1) The judgment or order
of the court determining the existence or nonexistence of
the parent and child relationship is determinative for all
purposes.

(2} If the judgment or order of the court is at
variance with the child's birth certificate, the court shall
order that a substitute birth certificate be issued under
40~6-1213.

(3 {a) The judgment or order may contain any other
provision directed against the appropriate party to the

proceeding concerning the custody and guardianship of the
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child, visitation privileges with the child, the furnishing
of bond or other security for the payment of the judgment,
or any other matter in the best interest of the child.

{b}) Except when the financial responsibility of a
responsible parent is in the process of being determined
pursuant te the administrative procedure provided in
40-5-225, the judgment or order must contain a provision
concerning the duty of child support.

(c) The Jjudgment or order may direct the father to pay
the reasonable expensea of the mother's pregnancy and
confinement.

(4) (a) Support judgments or orders ordinarily sha:i
must be for periodic payments, which may vary in amount.

{b) In the best interest of the child, a lump-sum
payment or the purchase of an annuity may be ordered in lieu
of periodic payments of support.

(¢) The court may limit the father's liability for past
support of the child to the propertion of the expenses
already incurred that the court deema considers just.

{5) In determining the amount to be paid by a parent
for support of the child and the period during which the
duty of support is owed, a court enforcing the obligation of
support shall consider all relevant facts, including:

(a) the needs of the child, including Bhis medical

needs;
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(b) the standard of living and circumstances of the

parents;

{c) the relative financial means of the parents;

{d) the earning ability of the parents;

{e) the need and capacity of the child for education,
including higher education;

(£) the age of the child:

(g) the financial resources and the earning ability of
the child;

(h) the responsibility of the parents for the support
of others;

ti) the value of services contributed by the custodial

parent;
{J) the cost of day care for the child; and

(k) any custody arrangement that is ordered or decided

upon.

(6) (a) Whenever a court issues or modifies an order

concerning child support, the court shall determine the

child support obligation by applying the standards in this

section and the uniform child support guidelines adopted by

the department of social and rehabilitation services

pursuant to 40-5-209. The quidelines must be used in all

cases, including cases in which the order is entered upon

the default of a party and those in which the parties have

entered into an agreement regarding the support amount. A
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verified representation of a defaulting parent's income,

based on the hest information available, may be used when a

parent fails to provide financial information for use in

applying the guidelines. The amount determined under the

quidelines is presumed to be an adequate and reasonable

support award, wunless the court £finds by clear and
convincing evidence that the application of the standards
and guidelines is unjust to the child or to any of the
parties or is inappropriate in that particular case.

(b)) If the court dees-—not-appiy-these-standards—and

guideiines—to--determine--chitd--suppere finds that the

guideline amount is unjust or inappropriate in a particular

case, it shall state its reasons for finding that the
application of such the standards and guidelines is unjust
tc the child or a party or is inappropriate in that

particular case. Similar reasons must alsc be stated in a

case in which the parties have agreed to a support amount

that varies from the guideline amount. Findings that rebut

and vary the guideline amount must include a statement of

the amount of support that would have ordinarily been

ordered under the guidelines.

{c} 1If the court does not order a parent owing a duty
of support to a child to pay any amount for the child's
support, the court shall state its reasons for not ordering

child support.
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(7) The judgment or order concerning child support and
each modification of a judgment or order Eor child support
must include a provision addressing health insurance
coverage in the following cases:

(a} If either party has available through an employer
or other organization health insurance coverage for the
child or children for which the premium is partially or
entirely paid by the employer or organization, the judgment
or order may contain a provisiaon requiring that coverage for
the child or children be continued or obtained.

(b} 1In the event that health insurance required in a
child support judgment or order becomes unavailable to the
party who is to provide it, through 1loss or change of
employment or otherwise, that party shall, in the absence of
an agreement to the contrary, obtain comparable insurance or
request that the court modify the requirement,

{(c) The parties may by written agreement provide for
the health care coverage required by this section, subject
to the approval of the court.

{d) Unless otherwise provided in the decree, the health
care coverage required by this section is in addition to and
not in substitution, in whole or in part, for the child
support obligation.

(B) Unless an exception is found under 40-5-315 or

40-5-411 and the exception is included in the support arder,
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a support obligation established by judgment, decree, or
order under this section, whether temporary or final, and
each modification of an existing support cbligation made
under 40-6-118 must be enforced by immediate or delinguency
income withholding, or both, under Title 40, chapter 5, part
3 or 4. A support order that omits the exception or that
provides for a payment arrangement inconsistent with this
gection 1is nevertheless subject to withholding for the
payment of support without need for an amendment to the
support order or for any further action by the court.

{9) For the purposes of income withholding as provided
in subsection {8), whenever the district court establishes
or modifies a child support obligation, the judgment,
decree, or order must include a provision requiring the
parent obligafed to pay support to inform the court and, if
the department of social and rehabilitation services is
providing services under Title IV-D of the Social Security
Act Ffor the enforcement of the judgment, decree, or order,
the department, of the following:

{a) the name and address of the parent's current
employer;

(b) whether the parent has access to health insurance
through an employer or other group; and

{c}y if insurance coverage 1is available, the health

insurance policy information.
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(10) If the department of social and rehabilitation
services is providing or later provides support enforcement
services under Title IV-D of the Social Security Act, each
district court order or modification of an order must
contain a statement providing that the noncustodial parent,
without further order of the court, is required to obtain
and maintain health insurance coverage as provided in
40-5-208. Failure to include a warning statement in the
judgment or order does not preclude the imposition of
sanctions under 40-5-208.

(11) EBach district court judgment, decree, or order
establishing a final child support obligation under this
part and each modification of a final order Ffor child
Support must contain a statement that the order is subject
to review and modification by the department of social and
rehabilitation services upon the request of the department
©rf a party wunder 40-5-271 through 40-5-273 when the
department is providing services under Title IV-D of the

Social Security Act for the enforcement of the order."
NEW SECTION. Section 5. Effective date. (This act] ig
effective on passage and approval.

-End~-
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