
SENATE BILL NO. 146 

INTRODUCED BY WATERMAN, J. RICE, WHALEN, STANG, 
HALLIGAN, MCCULLOCH, FORRESTER, CRIPPEN, FAGG, 

STRIZICH, FOSTER, WELDON, BARTLETT, DOHERTY 

JANUARY 14, 1993 

JANUARY 25, 1993 

JANUARY 26, 1993 

JANUARY 27, 1993 

JANUARY 28, 1993 

FEBRUARY 8, 1993 

MARCH 4, 1993 

MARCH 8, 1993 

MARCH 9, 1993 

MARCH 10, 1993 

IN THE SENATE 
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30-13-141, 30-13-202, 30-13-301, 30-13-311, 35-1-308, 

35-1-1031, 35-2-305, 35-2-826, 35-4-206, AND 35-12-505, 

MCA. 11 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

the secretary of state is authorized to adopt rules 

prescribing forms and establishing fees. The legislature 

intends that fees be commensurate with the cost of the 

services provided. It is further the intent of the 

legislature that the secretary of state make the forms 

consistent with existing forms used for corporate and other 

business entities, when practical and applicable, and that 

the new forms be as easy to use as possible. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Short title. (Sections l 

through 78] may be cited as the "Montana Limited Liability 

Company Act". 

NEW SECTION. Section 2. Definitions. As used in 

~ ..... .., ....... ,..,,,,. 
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(sections l through 78), unless the context requires 

otherwise, the following definitions apply: 

(1) "Articles of organization" means articles filed 

pursuant to [section 8] and those articles as amended or 

restated. 

(2) "Corporation" means a corporation formed under the 

laws of this state or a foreign corporation. 

(3) "Court" includes every court having jurisdiction in 

the case. 

(4) 11 Disqualified person" means any person or entity 

that for any reason is or becomes ineligible under [sections 

1 through 78) to become a member in a professional limited 

liability company. 

(5) "Event of dissociation" means an event that causes 

a person to cease to be a member, as provided in (section 

45). 

(6) MForeign corporation" means a corporation that is 

organized under the laws of a state other than Montana or 

under the laws of any foreign country. 

(7) 11 Foreign limited liability company" means an entity 

that is: 

(a) an unincorporated association; 

(b) organized under laws of a state other than Montana 

or under the laws of any foreign country; 

(c) organized under a statute pursuant to which an 
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association may be formed that affords to each of its 

members limited liability with respect to the liabilities of 

the entity; and 

(d} not required to be registered or organized under 

any statute of this state other than [sections 1 through 

78]. 

(8) "Foreign limited partnership" means a limited 

partnership formed under the laws of any state other than 

Montana or under the laws of any foreign country. 

(9) 11 Foreign professional limited liability company" 

means a limited liability company organized for the purpose 

of rendering professional services under the laws of any 

state other than Montana. 

(10) "Licensing authority" means an officer, board, 

agency, court, or other authority in this state that has the 

power to issue a license or other legal authorization to 

render a professional service. 

( 11) "Limited liability company" or "domestic limited 

liability company" means an organization that is formed 

under [sections 1 through 78]. 

(12) "Limited liability company interest 11 or "interest 

in the limited liability company" means the interest that 

can be assigned under (section 41] and that is available to 

creditors under [section 42). 

(13) ''Limited partnership" means a limited partnership 
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formed under the laws of this state or a foreign limited 

partnership. 

{14) "Manager" means, 

liability company that has set 

with respect 

forth in its 

to a limited 

articles of 

organization that it is to be managed by managers, the 

person designated in accordance with [section 21}. 

(15) "Member" means a person who has been admitted to 

membership in a limited liability company as provided in 

[section 44] and who has not dissociated from the limited 

liability company. 

{16) 11 Operating agreement" means an agreement, written 

or oral 1 

limited 

members. 

(17) 

as to the conduct of the business and affairs of a 

liability company that is binding upon all of the 

11 Person" means an individual, a general 

partnership, a limited partnership, a domestic or foreign 

limited liability company, a trust, an estate, an 

association, a corporation, or any other legal or commercial 

e·ntity. 

(18} 11 Professional limited liability company" means a 

limited liability company designating itself as a 

professional limited liability company in its articles of 

organization. 

(19) "Professional service" means a service that may 

lawfully be rendered only by persons licensed under a 
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licensing law of this state and that may not be lawfully 

rendered by a limited liability company that is not a 

professional limited liability company. 

(20) "Qualified person" means a natural person, limited 

liability company, general partnership, or professional 

corporation eligible under {sections 1 through 781 to own 

shares issued by a professional limi'ted liability company. 

(21) "State" means a state, territory or possession of 

the United States, the District of Columbia, or the 

Commonwealth of Puerto Rico. 

(22) 11 Surviving limited liability company" means the 

constituent entity surviving the merger, as identified in 

the articles of merger provided for in {section 71). 

NEW SECTION. Section 3. -- c 1 l The name of each 

limited liability company as set forth in its articles of 

organization must contain the words 1'limited liability 

company 11 or "limited company" or the abbreviations 

"l.c.", "llc'', or 11 lc 11
• The word "limited" 

abbteviated as 11 ltd. 11
, and the word "company 11 

abbreviated as "co.". 

(2) A limited liability company name 

distinguishable on the records of the secretary 

from: 

"1.1.c.", 

may be 

may be 

must be 

of state 

(a) the 

corporation, 

name of 

1 imi ted 

any business corporation, nonprofit 

partnership, or limited liability 
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company organized or reserv~d under the laws of this state; 

(b) the name of any foreign business corporation, 

foreign nonprofit corporation, foreign limited partnership, 

or foreign limited liability company registered or qualified 

to do business in this state; 

(c) any assumed business name, limited partnership 

name, trademark, service mark, or other name registered or 

reserved with the secretary of state; and 

(d) the corporate name of a domestic corporation that 

has dissolved but only for a period of 120 days after the 

effective date of its dissolution. 

(3) Contests over names registered under this section 

are governed by 35-1-310. 

NEW SECTION. Section 4. Reservation of naae. (1) The 

exclusive right to use a name may be reserved by: 

(a) a person intending to organize a limited liability 

company and to adopt that name; 

(bl a limited liability company or foreign limited 

liability company registered in this state that intends to 

adopt that name; 

(c) a foreign limited liability company intending to 

register in this state and to adopt that name; or 

(d) a person intending to organize a foreign limited 

liability company and to have it registered in this state 

and to adopt that name. 
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(2) The reservation must be made by filing with the 

of state an application, executed by the secretary 

applicant, to reserve a specified name. If the secretary of 

state finds that the name is available for use by a domestic 

or foreign limited liability company, the secretary of state 

shall reserve the name for the exclusive use of the 

applicant for a nonrenewable period of 120 days from the 

date the application is filed. 

(3) The holder of a reserved limited liability company 

name may renew the reservation for successive periods of 120 

days each from the date of renewal. 

{4) The right to the exclusive use of a reserved name 

may be transferred to another person by filing with the 

secretary of state a notice of the transfer, executed by the 

applicant for whom the name was reserved, and by specifying 

the name to be transferred and the name and address of the 

transferee. The transfer may not extend the term during 

which the name is reserved. 

NEW SECTION. Section 5. Reqistered office and 

registered agent. (l) A limited liability company shall 

continuously maintain in this state: 

(a) a registered office that may but need not be the 

same as its place of business; and 

(b) a registered agent for service of process (at the 

registered office) on the limited liability company that is 
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either an individual resident of this state, a domestic 

corporation, a limited liability company, or 

corporation or foreign limited liability company 

to transact business in this state. 

a foreign 

authorized 

(2) Unless the registered agent signed the document 

making the appointment, the appointment of a registered 

agent or a successor registered agent on whom process may be 

served is not effective until the agent delivers a statement 

in writing to the secretary of state accepting the 

appointment. 

(3) A limited liability company may change its 

registered office or registered agent, or both, by 

delivering to the secretary of state a statement setting 

forth: 

(a) the name of the limited liability company; 

(b) the address of its current registered office; 

(c) if the address of its registered office is to be 

changed, the new address of the registered office; 

(d) the name and address of its current registered 

agent; and 

(e) if its registered agent or the agent's address is 

to be changed, the name and address of the successor 

registered agent or the current registered agent's new 

address. 

(4) The change of address of the registered office or 
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registered agent is effective on delivery of the statement 

to the secretary of state. The appointment of a new 

registered agent is effective on delivery of the statement 

to the secretary of state and on receipt by the secretary of 

state of evidence that the new registered agent has accepted 

appointment pursuant to subsection (2). 

(5) A registered agent of a limited liability company 

may resign as registered agent by delivering a written 

notice and 2 copies to the secretary of state. The secretary 

of state shall mail a copy of the notice to the limited 

liability company at its registered office and its principal 

place of business. The appointment of the 

terminates 30 days after receipt of 

registered agent 

the notice by the 

secretary of state or on the appointment of a new registered 

agent, whichever occurs first. 

(6) If a registered agent changes its address to 

another place in this state, it may change the address by 

delivering a statement to the secretary of state as required 

by subsection (3), except that it need be signed only by the 

registered agent. The statement must recite that a copy of 

the statement has been mailed to the limited liability 

company. 

NEW SECTION. Section 6. Purpose. ( l) A limited 

liability company organized under [sections 8 through 18] 

has the purpose of engaging in any lawful business unless a 
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more limited purpose is set forth in the articles of 

organization. 

(2) Limited liability companies may be organized under 

[sections 8 through 18] for any lawful purpose except for 

the purpose of banking or insurance. 

NEW SECTION. Section 7. Powers. A limited liability 

company may: 

{l) sue, be sued, complain, and defend in all courts; 

(2) transact its business, carry on its operations, and 

have and exercise the powers granted by this section in any 

state; in any territory, district, or possession of the 

United States; and in any foreign country; 

(3) make contracts and guarantees, incur liabilities, 

and borrow money; 

(4) sell, lease, exchange, transfer, convey, mortgage, 

pledge, and otherwise dispose of any of its assets; 

(5) acquire by purchase or in any other manner, take, 

receive, own, hold, improve, and otherwise deal with any 

interest in "real or personal property, wherever located; 

(6) issue notes, bonds, and other obligations and 

secure any of them by mortgage, deed of trust, or security 

interest of any of its assets; 

(7) purchase, take, receive, subscribe for, or 

otherwise acquire, own, hold, vote, use, employ, sell, 

mortgage, loan, pledge, or otherwise dispose of and 

-10-
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otherwise use and deal in and with stock or other interests 

in and obligations of domestic and foreign corporations, 

associations, general or limited partnerships, limited 

liability companies, business trusts, and individuals; 

(8) invest its surplus funds, lend money from time to 

time in any manner that may be appropriate to enable it to 

carry on the operations or fulfill the purposes set forth in 

its articles of organization, and take and hold real 

property and personal property as security for the payment 

of funds loaned or invested; 

(9) elect or appoint agents and define their duties and 

fix their compensation; 

(10) sell, convey, mortgage, pledge, lease, exchange, 

transfer, and otherwise dispose of all or any part of its 

property and assets; 

(ll) be a promoter, stockholder, partner, member, 

associate, or agent of any corporation, partnership, 

domestic or foreign limited liability company, joint 

venture, trust, or other enterprise; 

(12) indemnify and hold harmless any member, agent, or 

employee from and against any claims and demands whatsoever, 

except in the case of action or failure to act by the 

member, agent, or employee that constitutes willful 

misconduct or recklessness, and subject to the standards and 

restrictions, if any, set forth in the articles of 
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organization or operating agreement; 

tl3) cease its activities and dissolve; 

(14) pay pensions and establish pension plans, pension 

trusts, profit-sharing plans, share bonus plans, share 

option plans, and benefit or incentive plans for any of its 

current or former directors, officers, employees, and 

agents; 

(15) make donations for the public welfare or for 

charitable, ·religious, scientific, or educational purposes 

and, in time of war, make donations in aid of 

activities; and 

war 

(16) do every other act not inconsistent with law that 

is appropriate to promote and further the business and 

affairs of the limited liability company. 

NEW SECTION. Section 8. Formation. One or more persons 

may form a limited liability company by signing and filing 

acticles of organization with the secretary of state. The 

person or persons need not be members of the limited 

liability company at the time of formation or 

formation has occurred. 

after 

NEW SECTION. Section 9. Articles of organization. (l) 

The articles of organization must set forth: 

(a) the name of the limited liability company that 

satisfies the requirements of [section 3]; 

(b) the latest date on which the limited liability 

-12-
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company is to dissolve; 

(c) the address of its principal place of business in 

this state and, if different, its registered office and the 

name and address of its resident agent at the registered 

office in this state; 

(d) a statement of whether the limited liability 

company is to be managed by a manager or by its members; 

(e) (i) if the limited liability company is to be 

managed by a manager or managers, a statement that the 

company is to be managed in that fashion and the names and 

street addresses of managers who are to serve as managers 

until the first meeting of members or until their successors 

are elected; 

(ii) if the management of a limited liability company is 

reserved to the members, the names and street addresses of 

the initial members; 

(f) if the limited liability company is a professional 

limited liability company, a statement to that effect and a 

statement of the professional service or services it will 

render; and 

(g) any other provision, not inconsistent with law, 

that the members elect to set out in the articles, including 

but not limited to a statement of whether there are 

limitations on the authority of members or management to 

bind the limited liability company. 
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(2) It is not necessary to set out in the articles of 

organization any of the powers enumerated in [section 7). 

NEW SECTION. Section 10. Aaendment of 

The 

articles of 

organization restateaent. ( 1) articles of 

organization of a limited liability company are amended by 

filing articles of amendment with the secretary of state. 

The articles of amendment must set forth: 

(a) the name of the limited liability company; 

(b) the date the articles of organization were filed: 

and 

(C) the amendment to the articles of organization. 

(2) The articles of organization may be amended as 

desired, so long as the amended articles of organization 

contain only provisions that may be lawfully contained in 

articles of organization at the time of 

amendment. 

making the 

(3) Articles of organization may be restated at any 

time. Restated articles of organization must be filed with 

the secretary of state, must be specifically designated as 

such in the heading, and must state either in the heading or 

in an introductory paragraph the limited liability company's 

present name and, if it has been changed, all of its former 

names and the date of the filing of its articles of 

organization. 

(4} An amendment to the articles of organization of a 
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limited liability company must be in the form and manner 

designated by the secretary of state. 

NEW SECTION. Section 11. El<ecution of documents. (1) 

Unless otherwise specifi~d in (sections 1 through 78], a 

document required by [sections 1 through 78] to be filed 

with or delivered to the secretary of state must be 

executed: 

(a) by any manager if management of the limited 

liability company is vested in one or more managers or by a 

member if management of the limited liability company is 

reserved to the members: 

(b) if the limited liability company has not been 

formed, by the person or persons forming the limited 

liability company; or 

(c) if the limited liability company is in the hands of 

a receiver, trustee, or other court-appointed fiduciary, by 

that fiduciary. 

(2) The person executing the document shall sign it and 

state, beneath or opposite the signature, the person's name 

and the capacity in which the person signs. 

(3) The person executing the document may do so as an 

attorney-in-fact. Powers of attorney relating to the 

execution of the document do not need to be shown to or 

filed with the secretary of state. 

NEW SECTION. Section 12. Filing with secretary of 
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state. (1) The original signed copy, together with a 

duplicate copy that may be either a signed, photocopied, or 

confirmed copy, of the articles of organization or any other 

document required to be filed pursuant to [sections 1 

through 78] must be delivered to the secretary of state. If 

the secretary of state determines that the documents conform 

to the filing provisions of (sections l through 78), the 

secretary of state shall, when all required filing fees have 

been paid: 

(a) endorse on each signed original and duplicate copy 

the word "filed" and the date and time of its acceptance for 

filing: 

(b) retain the signed original in the secretary of 

state's files; and 

(c) return the duplicate copy to the person who filed 

it or to the person's representative. 

(2) If the secretary of state is unable to make the 

determination required for filing by subsection (1) at the 

time any documents are delivered for filing, the documents 

are considered to have been filed at the time of delivery if 

the secretary of state subsequently determines that the 

documents as delivered conform to the filing provisions of 

[sections 8 through 18]. 

NEW SECTION. Section 13. Effect of delivery or filing 

of a~ticles of organization. (1) A limited liability company 
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is formed when the articles of organization are delivered to 

the secretary of state for filing. 

(2) Each copy of the articles of organization stamped 

11 filed" and marked with the filing date is conclusive 

evidence that all conditions precedent required to be 

performed by the organizers have been complied with and that 

the limited liability Company has been legally organized and 

formed under [sections l through 78]. 

NEW SECTION. Section 14. Filing of facsimile copy. (1) 

The secretary of state may treat a facsimile copy of a 

document that is required to be filed under [sections 1 

through 78] and the signatures on the facsimile copy in the 

same manner as an original for purposes of (sections 1 

through 78], provided that the secretary of state receives 

the original document within 5 working days of the receipt 

of the facsimile copy. If all other requirements are met, 

the date of filing relates back to the date of receipt of 

the facsimile copy. A facsimile copy may be filed under this 

section if it: 

(a) is produced by a method of transmission of images 

in which the image is scanned at the transmitter, 

reconstructed at the receiving station, and duplicated on 

paper at the receiving stationi and 

(b) is legible and the same size as the original. 

(2) During the 5-day period refereed to in subsection 
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(1), the recorded facsimile copy constitutes constructive 

notice for all purposes of the original document. 

(3) If the original document is not received within 5 

working days of receipt of the facsimile copy as provided in 

subsection (1), the filing of the facsimile copy is void, 

(4) A person who files a false document by facsimi1e 

copy is liable to the party aggrieved for three times the 

amount of damages resulting from the filing of the false 

document. 

NEW SECTION. Section 15. Annual report for secretary 

of state. (1) A limited liability company or a foreign 

limited liability company authorized to transact business in 

this state shall deliver to the secretary of state, for 

filing, an annual report that sets forth: 

(a) the name of the limited liability company and the 

state or country under whose law it is organized; 

(b) the mailing address and, if different, street 

address of its registered office and the name of its 

registered agent at that office in this state; 

(C) the address of its principal office; 

(d) (i) if the limited liability company is managed by 

a manager or managers, a statement that the company is 

managed in that fashion and the names and street addresses 

of the managers; 

(ii) if the management of a limited liability company is 
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reserved to the members, a statement to that effect; 

(e) the last date upon which the limited liability 

company is to be dissolved; 

(f) if the limited liability company is a professional 

limited liability company, a statement that all of its 

members and not less than one-half of its managers are 

qualified persons with respect to the limited liability 

company. 

(2) Information in the annual report must be current as 

of the date the annual report is executed on behalf of the 

limited liability company. 

(3) The first annual report must be delivered to the 

secretary of state between January land April 15 of the 

year following the calendar year in which a domestic limited 

liability company is organized or a foreign limited 

liability company is authorized to transact business. 

Subsequent annual reports must be delivered to the secretary 

of state between January 1 and April 15. 

(4) If an annual report does not contain the 

information ~equired by this section, the secretary of state 

shall promptly notify the reporting domestic or foreign 

limited liability company in writing and return the report 

to it for correction. 

(5) The annual report must be executed by at least one 

member of the limited liability company and must include the 
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street address of the member. 

(6) A domestic professional limited liability company 

or a foreign professional limited liability company 

authorized to transact business in this state shall annually 

file before April 15, with each licensing authority having 

jurisdiction over a professional service of a type described 

in its articles of organization, a statement of 

qualification 

members and 

information 

setting 

managers 

that the 

forth the names and addresses of the 

of the company and additional 

licensing authority may by rule 

prescribe as appropriate in determining whether the company 

is complying with the provisions of {sections 72 through 78] 

and rules promulgated under [sections 72 through 78]. The 

licensing authority may charge a fee to cover the cost of 

filing a statement of qualification. 

NEW SECTION. Section 16. Administrative dissolution 

rules. (l) A domestic limited liability company may be 

dissolved involuntarily by order of the secretary of state 

if the limited liability company has failed: 

(aJ for 60 days after change of its registered office 

or registered agent to file in the office of the secretary 

of state a statement of the change; 

(b) for 140 days to file its annual report within the 

time required by law: or 

(c) to remit any fees required by law. 
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(2) The secretary of state may adopt rules to establish 

procedures for administrative dissolutions 

subsection ( l) . 

NEW SECTION. Section 17. Reinstatement 

consistent with 

of dissolved 

li■ited liability company. (1) The secretary of state may: 

(a) reinstate a limited liability company that has been 

dissolved under the provisions of [section 16]; 

(b) restore to a reinstated limited liability company 

its right to carry on business in this state and to exercise 

all of its privileges and immunities. 

( 2) A limited liability company applying for 

reinstatement shall submit to the secretary of state one 

original and one copy of the application, executed by a 

person who was a member at the time of dissolution, setting 

forth: 

(a) 

(b) 

the name of the limited liability company; 

a statement that the assets of the limited 

liability company have not been liquidated; 

(c) a statement that a majority of its members have 

authorized the application for reinstatement: and 

(d) if its name has been legally acquired by another 

entity prior to its application for reinstatement, the name 

under which the limited liability company desires to be 

reinstated. 

(3) The limited liability company shall submit with its 
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application for reinstatement a certificate from the 

department of revenue stating that all taxes imposed 

pursuant to Title 15 have been paid. 

(4) When all requirements are met and the secretary of 

state reinstates the limited liability company to its former 

rights, the secretary of state shall: 

(a) conform and file in the office of the secretary of 

state reports, statements, and other instruments submitted 

for reinstatement; 

(b) immediately issue and deliver to the reinstated 

limited liability company a certificate of reinstatement 

authorizing it to transact business; and 

(c) upon demand, issue to the limited liability company 

one or more certified copies of the certificate of 

reinstatement. 

(5) The secretary of state may not order a 

reinstatement if 5 years have elapsed since the dissolution~ 

(6) A restoration of limited liability company rights 

pursuant to this section relates back to the date the 

limited liability company was involuntarily dissolved, and 

the limited liability company is considered to have been an 

existing legal entity from the date of its original 

organization. 

NEW SECTION. SectiQn 18. Fees for filing, copying, and 

services rules. (1) The secretary of state shall 

-22-



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0178/01 

establish by rule fees for filing documents as required by 

[sections l through 78]. 

(2) The secretary of state shall establish by rule fees 

for copying documents, priority handling, transmitting or 

filing facsimile copies, and providing computer-generated 

information. 

(3) The fees prescribed under this section must be 

reasonably related to the costs of processing the documents 

and preparing and providing the services. The secretary of 

state shall maintain records sufficient to support the fees 

established under this section. 

NEW SECTION. Section 19. License fee. (1) In addition 

to the filing fee authorized by [section 18], the secretary 

of state shall charge and collect from each foreign limited 

liability company a license fee of $50 at the time of filing 

its articles of organization. 

I 2) In addition to the filing fee authorized by 

[section 18], the secretary of state shall charge and 

collect from each foreign 1 imited liability company a 

license fee of $50 at the time of filing an application for 

a certificate of authority to transact business. 

NEW SECTION. Section 20. Agency power of llellbers and 

aanagers. (1) Except as provided in subsection (2), a member 

is an agent of the limited liability company for the purpose 

of its business or affairs and the act of a member, 
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including but not limited to the execution of any instrument 

in the name of the limited liability company for apparently 

carrying on in the usual way the business or affairs of the 

limited liability company binds the limited liability 

company, unless the member so acting has, in fact, no 

authority to act for the limited liability company in the 

particular matter and the person with whom the member is 

dealing has knowledge of the fact that the member has no 

such authority. 

( 2) If the articles of organization provide that 

management of the limited liability company is vested in a 

manager or managers: 

(a) a member, acting solely in the capacity as a 

member, may not be an agent of the limited liability 

company; and 

(b) a manager is an agent of the limited liability 

company for the purpose of its business or affairs and the 

act of a manager, including but not limited to the execution 

of any instrument in the name of the limited liability 

company for apparently carrying on in the usual way the 

business or affairs of the limited liability company binds 

the limited liability company, unless the manager so acting 

has, in fact, no authority to act for the limited liability 

company in the particular matter and the person with whom 

the manager is dealing has knowledge of the fact that the 
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manager has no such authority. 

(3) An act of a manager or a member that is not 

apparently for carrying on in the usual way the business of 

the limited liability company does not bind the limited 

liability company, unless authorized in accordance with the 

articles of organization or the operating agreement, at the 

time of the transaction or at any other time. 

(4) An act of a manager or member in contravention of a 

restriction on authority may not bind the limited liability 

company to persons having knowledge of the restriction. 

NEW SECTION. Section 21. Admissions of •embers and 

aanagers. (1) Except as provided in subsection (2), an 

admission or representation made by a member concerning the 

business or affairs of a limited liability company within 

the scope of the member's authority as provided for by 

[sections l through 78) is evidence against the limited 

liability company. 

12) If the articles of organization provide that 

the limited liability company is vested in a management of 

manager or managers: 

(a) an admission or representation made by a manager 

concerning the business or affairs of a limited liability 

company within the scope of the manager 1 s authority, as 

provided for by [sections 1 through 78), is evidence against 

the limited liability company; and 
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(b) the admission or representation of a member, acting 

solely in the capacity as a member, may not constitute 

evidence. 

NEW SECTION. Section 22. Limited liability COlllpany 

charged with knowledge of or notice to aember or aanager. 

11) Except as provided in subsection {2), notice to a member 

of any matter relating to the business or affairs of the 

limited liability company and the knowledge of the member 

acting in the particular matter, acquired while a member or 

of which the member had knowledge at the time of becoming a 

member, and the knowledge of any other member who reasonably 

could and should have communicated it to the acting member 

operate as notice to or knowledge of the limited liability 

company, except in the case of a fraud on the limited 

liability company committed by or with the consent of that 

member. 

(2) If the articles of organization provide that 

management of the limited liability company is vested in a 

manager or managers: 

(a) notice to a manager of any matter relating to the 

business or affairs of the limited liability company and the 

knowledge of the manager acting in the particular matter, 

acquired while a manager or of which the manager had 

knowledge at the time of becoming a manager, and the 

knowledge of any other manager who reasonably could and 
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should have communicated it to the acting manager operate as 

notice to or knowledge of the limited liability company, 

except in the case of a fraud on the limited liability 

company committed by or with the consent of that manager; 

and 

(bl notice to or knowledge of a member of a limited 

liability company while the member is acting solely in the 

capacity as a member is not notice to or knowledge of the 

limited liability company. 

NEW SECTION. Section 23. Liability of aeabers to third 

parties. A person who is a member or manager, or both, of a 

limited liability company is not liable, solely by reason of 

being a member or manager, or both, under a judgment, decree 

or order of a court, or in any other manner, for a debt, 

obligation, or liability of the limited liability company, 

whether arising in contract, tort, or otherwise or for the 

acts or omissions of any other member, manager, agent, or 

employee of the limited liability company. 

NEW SECTION. Section 24. Jlanage■ent. 11) Unless the 

articles of organization vest management of the limited 

liability company in a manager or managers, management of 

the business or affairs of the limited liability company is 

vested in the members. Subject to any provisions in the 

articles of organization, the operating agreement, or 

(sections l through 78] restricting or enlarging the 
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management rights and duties of any person, group, or class 

of persons, the members may manage the affairs of the 

limited liability company and make all necessary decisions. 

(2) If the articles of organization vest management of 

the limited liability company in one or more managers; the 

managers may manage the business or affairs of the limited 

liability company as provided in the articles of 

organization or operating agreement. Unless otherwise 

provided in the articles of organization or an operating 

agreement, the managers: 

(a) must be designated, appointed, elected, removed, or 

replaced by a vote, approval, or consent of more than 

one-half of the members; 

(b) need not be members of the limited liability 

company or natural persons; and 

(C) unless they have been earlier removed or have 

earlier resigned, shall hold office until their successors 

are elected and qualified, 

NEW SECTION. Section 25. Duties of members and 

■anagers. (1) Subject to contrary provision of articles of 

organization or an operating agreement, a member or manager 

is not liable, responsible, or accountable in damages or 

otherwise to the limited liability company or to the members 

of the limited liability company for any action taken or for 

failure to act on behalf of the limited liability company 
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unless the act or omission constitutes gross negligence or 

willful misconduct. 

(2) Each member and manager shall account to the 

limited liability company and hold as trustee for it any 

profit or benefit derived by the member or manager without 

the consent of a majority of the disinterested members or 

managers or other persons participating in the management of 

the business or affairs of the limited liability company 

from: 

(a) any transaction connected with the conduct or 

winding up of the limited liability company: or 

(b) any use by the member or manager of its property, 

including but not limited to confidential or proprietary 

information of the limited liability company or other 

matters entrusted to the member or manager as a result of 

the member's or manager's status as member or manager. 

(3) A member who is not also a manager of a limited 

liability company in which management is vested in managers 

under [section 24] has no duty to the limited liability 

company or to the other members solely by reason of acting 

in the capacity as a member. 

NEW SECTION. Section 26. Voting. ( l) Except as 

provided in the articles of organization, the operating 

agreement, or {sections l through 78) and subject to 

subsection ( 2)' the affirmative vote, approval, or consent 
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of more than one-half of the members, if management of the 

limited liability company is vested in the members, or of 

the managers or other persons vested with the management of 

the limited liability company, if the management of the 

limited liability company is vested in the managers or 

persons, is required to decide any matter connected with the 

business. 

(2) Except as provided in writing in the articles of 

organization or the operating agreement, the affirmative 

vote, approval, or consent of all members is required to: 

(a) amend the articles of organization or a written 

operating agreement; or 

(b) authorize a member, manager, or other person to do 

any act on behalf of the limited liability company that 

contravenes the articles of organization or a written 

operating agreement, including any written provision of the 

articles of organization or a written operating agreement 

that expressly limits the purpose, business, or affairs of 

the limited liability company or its conduct. 

NEW SECTION. Section 27. Li■itation of liability and 

indeanification of aeabers and managers. (1) Subject to 

subsection (2), the articles of organization or operating 

agreement may: 

(a) eliminate or limit the personal liability of a 

member or a manager for monetary damages for breach of any 
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duty provided for in [section 25): and 

(b) provide for indemnification of the member or the 

manager for judgments, settlements, penalties, fines, or 

expenses incurred in a proceeding to which an individual is 

a party because the individual is or was a member or a 

manager. 

(2) A provision permitted under subsection (1) may not 

limit or eliminate the liability of a member or a manager 

for: 

(a) the amount of a financial benefit received by a 

member or a manager to which the member or the manager is 

not entitled; 

(bl an intentional infliction of harm by the member or 

the manager on the limited liability company or its members; 

{c) an intentional violation of criminal law by the 

member or the manager; or 

(d) an unlawful distribution by the member or the 

manager. 

NEW SECTION. Section 28. Records and infor-tion. (1) 

Unless otherwise provided in the articles of organization or 

a written operating agreement, a limited liability company 

shall keep at its principal place of business the following: 

(a) a current and past list, setting forth the full 

name and last-known mailing address of each member and 

manager, if any, set forth in alphabetical order; 
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(b) a copy of the articles of organization and all 

amendments to the articles, together with executed copies of 

any powers of attorney pursuant to which any articles have 

been executed; 

(c) copies of the limited liability company's federal, 

state, and local income tax returns and financial 

statements, if any, for the 3 most recent years or, if the 

returns and statements were not prepared for any reason, 

copies of the information and statements provided to or that 

should have been provided to the members to enable them to 

prepare their federal, state, and local tax returns for the 

period; 

(d) copies of any effective written operating 

agreements and all amendments and copies of any written 

operating agreements no longer in effect; 

(e} unless provided in writing 

agreement: 

in an operating 

(i) a writing, if any, setting forth the amount of 

cash, the agreed value of other property or services 

contributed by each member, and the times or events upon 

which any additional contributions agreed to by each member 

are to be made; 

(ii) a writing, if any, stating events that require the 

limited liability company to be dissolved and its affairs 

wound up; and 
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(iii) other, writings, if any, prepared pursuant to a 

requirement in an operating agreement. 

(2) A member may, at the member 1 s own expense, inspect 

and copy any limited liability company record, wherever the 

record is located, upon reasonable request during ordinary 

business hours. 

(3) Members, if the management of the limited liability 

company is vested in the members, or managers, if management 

of the limited liability company is vested in the managers, 

shall render, to the extent the circumstances make it just 

and reasonable, true and full information of all things 

affecting the members to any member and to the legal 

representative of any deceased member or of any member under 

legal disability. 

(4) Failure of the limited liability company to keep or 

maintain any of the records or information required pursuant 

to this section may not be grounds for imposing liability on 

any person for the debts and obligations of the limited 

liability company. 

NEW SECTION. Section 29. Contributions to capital. An 

interest in a limited liability company may be issued in 

exchange for property, services rendered, or a promissory 

note or other obligation to contribute cash or property or 

to perform services. 

NEW SECTION. Section 30. Liability for contribution. 
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(1) A promise by a member to contribute to the limited 

liability company is not enforceable unless set out in a 

writing signed by the member. 

(2) (a) Except as provided in the articles of 

organization or the operating agreement, a member is 

obligated to the limited liability company to perform any 

enforceable promises to contribute cash or property or to 

perform services even if the member is unable to perform 

because of death, disability, or other reason. 

(b) If a member does not make the required contribution 

of property or services, the member is obligated, at the 

option of the limited liability company, to contribute cash 

equal to that portion of value or the stated contribution 

that has not been made. 

(3) (a) Unless otherwise provided in the articles of 

organization or the operating agreement, the obligation of a 

member to make a contribution or return money or other 

property paid or distributed in violation of [sections 1 

through 78] may be compromised only with the unanimous 

consent of the members. 

(b) Notwithstanding the compromise, the original 

obligation may be enforced by a creditor of a limited 

liability company who extends credit or otherwise acts in 

reliance on the obligation after the member signs a writing 

that reflects the obligation and before the amendment or 
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profits 

the articles 

and 

of 

organization or a written operating agreement, each member 

must be repaid that member's contributions to capital and 

share equally in the profits, losses, and surpluses 

remaining after all liabilities, including those to members, 

are satisfied. 

NEW SECTION. Section 32. Sharing of distributions. 

Except as provided in {sections 33 and 50], distributions of 

cash or other assets of a limited liability company must be 

shared among the members and among classes of members in the 

manner provided in "Writing in the articles of organizat-ion 

or the operating agreement. If the articles of organization 

or the operating agreement does not so provide in writing, 

each member shall share equally in any distribution. A 

member is entitled to receive distributions described in 

this section from a limited liability company to the extent 

and at the times or upon the happening of the events 

specified in the articles of organization or the operating 

agreement oi at the times determined by the members or 

managers pursuant to [section 26]. 

NEW SECTION. Section 33. Distributions on event of 

dissociation. Upon the occurrence of an event of 

dissociation under [section 45) that does not cause 
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dissolution, a dissociating member is entitled to receive: 

( 1) any distribution to which the 

under the articles of organization 

agreement; and 

member 

or 

is 

the 

entitled 

operating 

(2) if not otherwise provided in the articles of 

organization or the operating agreement, within a reasonable 

time after dissociation, the fair value of the member's 

interest in the limited liability company as of the date of 

dissociation based upon the member's right to share in 

distributions from the limited liability company. 

NEW SECTION. Section 34. Distribution in kind. Except 

as provided in the articles of organization or the operating 

agreement: 

(l} a member, regardless of the nature of the member's 

contribution, may not demand or receive any distribution 

from a limited liability company in any form other than 

cash; and 

(2) a member may not be compelled to accept from a 

limited liability company a distribution of any asset in 

kind to the extent that the percentage of the asset 

distributed to the members exceeds a percentage of that 

asset that is equal to the percentage in which the member 

shares in distributions from the limited liability company. 

NEW SECTION. Section 35. Distributions. ( l) A 

distribution may not be made if, after giving effect to the 
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distribution: 

(a) the limited liability company would not be able to 

pay its debts as they become due in the usual course of 

business; or 

(b) the limited liability company's total assets would 

be less than the sum of its total liabilities plus, unless 

the articles of organization or the operating agreement 

provides otherwise, the amount that would be needed, if the 

limited liability company were to be dissolved at the time 

of the distribution, to satisfy the preferential rights of 

other members upon dissolution that are superior to the 

rights of the member receiving the distribution. 

(2) The limited liability company may base a 

determination that a distribution is not prohibited under 

subsection (l) on either: 

(a) financial statements prepared on the basis of 

accounting practices and principles that are reasonable 

under the circumstancesi or 

(b) a fair valuation or other method that is reasonable 

under the circumstances. 

(3) Except as provided in subsection (5), the effect of 

a distribution undec subsection (1) is measured as of: 

(a) the date the distribution is authorized if the 

payment occurs within 120 days 

authorization: or 
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(b) the date payment is made if it occurs more than 120 

days after the date of authorization. 

,4) A limited liability company 1 s indebtedness to a 

member incurred by reason of a distribution to be made to 

that member in accordance with this section is at parity 

with the limited liability company's indebtedness to its 

general unsecured creditors, except as otherwise provided by 

agreement. 

(5) For purposes of this section: 

(a) if terms of indebtedness provide that payment of 

principal and interest is to be made only if and to the 

extent that payment of a distribution to members could then 

be made under this section, indebtedness of a limited 

liability company, including indebtedness issued as a 

distribution, is not a liability for purposes of 

determinations made under subsection (2); and 

(b) if the indebtedness is issued as a distribution, 

each payment of principal or interest on the indebtedness is 

treated as a distribution, the effect of which is measured 

on the date the payment is actually made. 

NEW SECTION. Section 36. Liability upon wrongful 

dlst~ibution. (1) A member or manager who votes for or 

assents to a distribution in violation of the articles of 

organization, the operating agreement, or [section 35) is 

personally liable to the limited liability company, but not 
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to other persons, for the amount of the distribution that 

exceeds what could have been distributed without violating 

or the [section 35] or the articles of organization 

operating agreement if it is established that the member or 

manager did not act in compliance with [section 35]. 

(1) 

( 2) 

for 

A member or 

an unlawful 

contribution: 

manager held liable under subsection 

distribution is entitled to 

(a) from each other member or manager who voted for or 

assented to the unlawful distribution; and 

(b) from each member for the amount the member 

received, knowing that the distribution was made in 

violation of [section 35] or the articles of organization or 

the operating agreement. 

NEW SECTION. Section 37. Right to distribution. 

Subject to (section SO], when a member becomes entitled to 

receive a distribution, the member has the status of and is 

entitled to all remedies available to a creditor of the 

limited liability company with respect to the distribution. 

NEW SECTION. Section 38. ownership of liaited 

liability coapany property. (1) Property transferred to or 

otherwise acquired by a limited liability company becomes 

property of the limited liability company. A member has no 

interest in specific limited liability company property. 

(2) Property may be acquired, held, and conveyed in the 
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name of the limited·liability company. Any estate in real 

property may be acquired in the name of the limited 

liability company, and title to any estate acquired must 

vest in the limited liability company rather than in the 

members individually. 

NEW SECTION, Section 39. Transfer of real property, 

( l) Except as provided in subsection (5), title to property 

of the limited liability company that is held in the name of 

the limited liability company may be transferred by an 

instrument of transfer executed by any member in the name of 

the limited liability company. 

(2) Title to property of the limited liability company 

that is held in the name of one or more members or managers 

may be transferred by an instrument of transfer executed by 

the persons in whose name title is held if there is an 

indication in the instrument transferring title to the 

property to them of: 

(a) their capacity as members or managers of a limited 

liability company; or 

{b) the existence of a limited liability company, even 

if the name of the limited liability company is not 

22 indicated. 

23 

24 

25 

(3) Property transferred under subsection (1) or (2) 

may be recovered by the limited liability company if it 

proves that the act of the person executing the instrument 
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of transfer did not bind the limited liability company under 

[section 20] unless the property has been transferred by the 

initial transferee or a person claiming through the initial 

transferee to a subsequent transferee who gives value 

without having notice that the person who executed the 

instrument of initial transfer lacked authority to bind the 

limited liability company. 

(4) Title to property of the limited liability company 

may be transferred free of any claims of the limited 

liability company or its members by the persons in whose 

name title is held to a transferee who gives value without 

having notice that it is property of a limited liability 

company if title is held in the name of one or more persons 

other than the limited liability company and there is no 

indication in the instrument transferring title to the 

property to them of: 

(a) their capacity as members or managers of a limited 

liability company, or 

(b) the existence of a limited liability company. 

(5) If the articles of organization provide that 

management of the limited liability company is vested in a 

manager or managers; 

(a) title to property of the limited liability company 

that is held in the name of the limited liability company 

may be transferred by an instrument of transfer executed by 
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any manager in the name of the limited liability company; 

and 

(b) a member, acting solely in the capacity of a 

member, may not transfer title as provided in subsection 

(5J(aJ. 

NEW SECTION. Section 40. Nature of aeabership 

interest. A membership interest is personal property. 

NEW SECTION. Section 41. Assignaent of meabership 

interest. (1) Except as provided in writing in the articles 

of organization or an operating agreement: 

(a) a membership interest is assignable in whole or in 

part; 

(b) an assignment entitles the assignee to receive, to 

the extent assigned, only the distributions to which the 

assignor would be entitled; 

(c) an assignment of a membership interest does not of 

itself dissolve the limited liability company or entitle the 

assignee to participate in the management and affairs of the 

limited liability company or to become or to exercise any 

rights of a member; 

(d) _ until the assignee of a limited liability company 

interest becomes a member, the assignor continues to be a 

member and to have the power to exercise rights of a member, 

subject to the members' right to remove the assignor 

pursuant to [section 45(l)(c)(ii)J; 
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(e) until an assignee of a membership interest becomes 

a member, the assignee has no liability as a member solely 

as a result of the assignment; and 

(f) the assignor of a membership interest is not 

released from liability as a member solely as a result of 

the assignment. 

(2) The articles of organization or an operating 

agreement may provide that a member's interest in a limited 

liability company may be evidenced by a certificate of 

membership interest issued by the limited liability company 

and may also provide for the assignment or transfer of a 

membership interest represented by a certificate and make 

other provisions with respect to the certificates. 

(3) Unless otherwise provided in the articles of 

organization or an operating agreement, the pledge or 

granting of a security interest, lien, or other encumbrance 

in or against any of the membership interest of a member is 

not an assignment and may not cause the member to cease to 

be a member or to cease to have the power to exercise any 

rights or pawers of a member. 

NEW SECTION. Section 42. Rights of judgaent creditor. 

On application to a court of competent jurisdiction by any 

judgment creditor of a member, the court may charge the 

membership interest of the member with payment of the 

unsatisfied amount of judgment, with interest. To the extent 
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charged, the judgment creditor has only the rights of an 

assignee of the membership interest. [Sections 1 through 78) 

does not deprive a member of the benefit of any exemption 

laws applicable to a membership interest. 

NEW SECTION. Section 43. Right of assignee to become 

a.ember. (1) Except as otherwise provided in the articles of 

organization or a written operating agreement, an assignee 

of an interest in a limited liability company may become a 

member only if the other members unanimously consent. 

(2) An assignee who becomes a member has, to the extent 

assigned, the rights and powers of and is subject to the 

restrictions and liabilities of a member under the articles 

of organization, an operating agreement, and (sections 1 

through 78]. An assignee who becomes a member is liable for 

obligations of the assignor to make contributions and to 

return distributions under [section 30]; however, the 

assignee is not obligated for liabilities of which the 

assignee had no knowledge at the time the assignee became a 

member and that could not be ascertained from the articles 

of organization or a written operating agreement. 

( 3) Whether or not an assignee of a membership interest 

a member, the assignor is not released from 

to the limited liability company under [section 

becomes 

liability 

30]. 

(4) Except as otherwise provided in writing in the 
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articles of organization or the operating agreement, a 

member who assigns the member's entire interest in the 

limited liability company ceases to be a member and to have 

the power to exercise any rights of a member when the 

assignee becomes a member with respect to the assigned 

interest. 

NEW SECTION. Section 44. Adaission of aem,ers. ( 1) 

Subject to subsection (2), a person may become a member in a 

limited liability company: 

(a) in the case of a 

liability company interest 

person acquiring a 

directly from the 

limited 

limited 

liability company, upon compliance with the articles of 

organization or the operating agreement or, if the articles 

of organization or the operating agreement does not so 

provide in writing, upon the written consent of all membersi 

and 

(b) in the case of an assignee of a limited liability 

company interest, as provided in [section 411. 

(2) The effective time of admission of a member to a 

limited liability company is the later of: 

(a) the date the limited liability company is formed: 

or 

(b) the time provided in the articles of organization 

or the operating agreement or, if no time is provided, when 

the person's admission is reflected in the records of the 
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limited liability company. 

NEW SECTION. Section 45. Events of dissociation. (1) A 

person ceases to be a member of a limited liability company 

upon the occurrence of one or more of the following events: 

(a) the member withdraws by voluntary act from the 

limited liability company as provided in subsection (3); 

(b) the member ceases to be a member of the limited 

liability company as provided in (section 43]: 

(c) the member is removed as a member: 

(i) in accordance with the articles of organization or 

the operating agreement; or 

(ii) subject to contrary written provisions in the 

articles of organization or the operating agreement, by an 

affirmative vote of a majority of the members who have not 

assigned their interests when the member assigns all the 

member•s interest in the limited liability company; 

(d) subject to contrary written provisions in the 

articles of organi2ation or the operating agreement or 

written consent of all members at the time, the member: 

(i) makes an assignment for the benefit of creditors; 

(ii) files a voluntary petition in bankruptcy: 

(iii) is adjudicated as bankrupt or insolvent; 

(iv) files a petition or answer seeking reorganization, 

arrangement, 

dissolution, 

composition, 

or similar 

readjustment, liquidation, 

relief under any statute, law, or 
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regulation; 

(v) files an answer or other pleading admitting or 

failing to contest the material allegations of a petition 

filed against the member in any proceeding under subsection 

(l)(d); or 

(vi) seeks, consents to, 

appointment of a trustee, receiver, 

member or of any substantial 

properties; 

or acquiesces in the 

or liquidator of the 

part of the member's 

(e) subject to contrary written provisions in the 

articles of organization or the operating agreement or 

written consent of all members at the time if: 

(i) 120 days after the commencement of any proceeding 

against the member seeking reorganization, arrangement, 

composition, readjustment, liquidation, dissolution, or 

similar relief under any statute, law, or regulation, the 

proceeding has not been dismissed; 

(ii) within 90 days after the appointment without the 

member's consent or acquiescence of a trustee, receiver, or 

liquidator of the member or of any substantial part of the 

member 1 s properties, the appointment is not vacated or 

stayed; or 

(iii) within 90 days after the expiration of any stay, 

the appointment is not vacated; 

(f) subject to contrary written provisions in the 
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articles of organization or the operating agreement or 

written consent of all members at the time, in the case of a 

member who is an individual: 

(i) the member's death; or 

(ii) the entry of an order by a court of competent 

jurisdiction adjudicating the member incompetent to manage 

the member's person or estate: 

(g) subject to contrary written provisions in the 

articles of organization or the operating agreement or 

written consent of all members at the time, in the case of a 

member who is a trustee or is acting as a member by virtue 

of being a trustee of a trust, the termination of the trust 

but not merely the substitution of a new trustee; 

(h) subject to contrary written provisions in the 

articles of organization or the operating agreement or 

written consent of all members at the time, in the case of a 

member that is a separate limited liability company, the 

dissolution and commencement of winding up of the separate 

limited liability company; 

(i) subject to contrary written provisions in the 

articles of organization or the operating agr~ement or 

written consent of all members at the time, in the case of a 

member that is a corporation, the filing of articles of 

dissolution, or the equivalent for the corporation, or 

involuntary dissolution and the lapse of 90 days after 
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notice to the corporation of revocation without a 

reinstatement of its charter; 

(j) subject to contrary written provisions in the 

articles of organization or the operating agreement or 

written consent of all members at the time, in the case of 

an estate, the distribution by the fiduciary of the estate's 

entire interest in the limited liability company; or 

(k) if the limited liability company is a professional 

limited liability company, a member becomes a disqualified 

person. 

(2) The members may provide in writing in the articles 

of organization or the operating agreement for other events 

that result in a person ceasing to be a member of the 

limited liability company. 

(3) Unless the articles of organization or the 

operating agreement provides in writing that a member may 

not withdraw by voluntary act from a limited liability 

company, the member may withdraw at any time by giving 30 

days' written notice to the other members or other notice 

required in the articles of organization or the operating 

agreement. Unless otherwise provided in the articles of 

organization or the operating agreement, in the case of a 

limited liability company for a definite term or particular 

undertaking, a withdrawal by a member before the expiration 

of that term is a breach of the articles of organization or 
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the operating agreement. If a member has the power to 

withdraw but the withdrawal violates a provision of the 

articles of organization or is a breach of the operating 

agreement or the withdrawal occurs as a result of otherwise 

wrongful conduct of the member, the limited liability 

company may: 

(a) recover from the withdrawing member damages for 

violation of the articles of organization or for breach of 

the operating agreement, including the reasonable cost of 

obtaining replacement of the services the withdrawn member 

was obligated to perform; 

(b) offset the damages against the amount otherwise 

distributable to the member; and 

(c) pursue any other remedies provided far in the 

articles of organization or the operating agreement or 

otherwise available under applicable law. 

NEW SECTION. Section 46. Dissolution. A limited 

liability company is dissolved and its affairs must be wound 

up when one of the following occurs: 

(1) at the time or upon the occurrence of events 

specified in writing in the articles of organization or 

operating agreement: 

(2} the written consent of all members; 

(3) an event of dissociation of a member, unless the 

business of the limited liability company is continued by 
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the consent of all the remaining members within 90 days 

following the occurrence of an event of dissociation or as 

otherwise provided in writing in the articles of 

organization or operating agreement: or 

(4) entry of a decree of judicial dissolution under 

[section 47). 

NEW SECTION. Section 47. Judicial dissolution .. On 

application by or for a member, a district court may order 

dissolution of a limited liability company, or other 

appropriate relief, when it is not reasonably practicable to 

carry on the business in conformity with the articles of 

organization or operating agreement. 

NEW SECTION. Section 48. Winding up. (1) Except as 

otherwise provided in the articles of organization or the 

operating agreement, the business or affairs of the limited 

liability company may be wound up: 

(a) by the members or managers who have authority under 

(section 23] to manage the limited liability company prior 

to dissolution; or 

(b) if one or more of the members or managers have 

engaged in wrongful conduct or upon other cause shown, by 

the district court on application of any member or any 

member's legal representative or assignee. 

(2) The persons winding up the business or affairs of 

the limited liability company may, in the name of and for 
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(b) settle and close the business of the limited 

liability company; 

(c) dispose of and transfer the property of the limited 

liability company; 

(d) discharge the liabilities of the limited liability 

company; and 

(e) distribute to the members any remaining assets of 

the limited liability company. 

NEW SECTION. Section 49. Agency power of members or 

aanagers after dissolution. (1) Except as provided in 

subsections (3) through (5), after an event causing 

dissolution of the limited liability company, a member may 

bind the limited liability company: 

(a) by an act appropriate for winding up the limited 

liability company"s affairs or completing transactions 

unfinished at dissolution; and 

(b) by any transaction that would have bound the 

limited liability company, if it had not been dissolved, if 

the other party to the transaction does not have notice of 

the dissolution. 

(2) The filing of the articles of dissolution is 

presumed to constitute notice of dissolution for purposes of 

subsection (l)(b). 
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(3) An act of a member that .would not otherwise be 

binding on the limited liability company under subsection 

(1) is binding if it is authorized by the limited liability 

company. 

(4) An act of a member that would be binding under 

subsection (1) or would be otherwise authorized and that is 

in contravention of a restriction on authority may not bind 

the limited liability company to persons having knowledge of 

the restriction. 

(5) If the articles of organization vest management of 

t-he limited liability company in managers, a manager may 

exercise the authority of a member under subsection (1) and 

a member may not exercise the authority if the member is 

acting solely in the capacity of a member. 

NEW SECTION. Section 50. Distribution of assets. Upon 

the winding up of a limited liability company, the assets 

must be distributed as follows: 

(1) to creditors, including members and managers who 

are creditors, to the extent otherwise permitted by law, in 

satisfaction of liabilities of the limited liability 

company, whether by payment or the making of reasonable 

provision for payment, other than liabilities to members for 

distributions under [section 33 or 34]; 

( 2) unless 

organization or 

otherwise provided in the 

an operating agreement, 
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liabilities for 

the articles of 

organization or an operating agreement, to members first for 

the return of their contributions and second respecting 

their limited liability company interests, in the 

proportions in which the members share in distributions. 

NEW SECTION. Section 51. Articles of dissolution. Upon 

the dissolution and the commencement of winding up of the 

limited liability company, articles of dissolution must be 

filed in the office of the secretary of state and must set 

forth: 

(1) the name of the limited liability company; 

(2) the date of filing of its articles of organization 

and all amendments to the articles; 

(3) the reason for filing the articles of dissolution; 

(4) the effective date of the articles of dissolution, 

which must be a date certain, if they are not to be 

effective upon the filing; 

(5) any other information that the members or managers 

filing the articles determine necessary; 

(6) the name of the agent or agents authorized to 

receive service of process after dissolution of the limited 

liability company; and 

(7) the name of the person or persons authorized to 
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wind up the business and authorized to execute documents 

behalf of the limited liability company. 

on 

NEW SECTION. Section 52. Revocation of dissolution. 

(1) A foreign limited liability company may revoke its 

dissolution within 120 days of the effective date of the 

articles of dissolution. 

(2) Revocation of dissolution must be authorized in the 

same manner as the dissolution was authorized unless that 

authorization permitted revocation by action of the board of 

directors alone, in which event the board of directors may 

revoke the dissolution without shareholders' action. 

(3) After the revocation of dissolution is authorized, 

the foreign limited liability company may revoke the 

dissolution by delivering to the secretary of state, for 

filing, articles of revocation of dissolution, together with 

a copy of its articles of dissolution, that set forth: 

(a) the name of the foreign limited liability company: 

lb) the effective date of the dissolution that was 

revoked; 

(c) the date that the revocation of dissolution was 

authorized: and 

(d) a statement of the action that was taken to revoke 

the dissolution. 

14) Unless a delayed effective date is specified, 

revocation of dissolution is effective when the articles of 
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revocation of dissolution are filed. 

(5) When the revocation of dissolution is effective, it 

relates back to and takes effect as of the effective date of 

the dissolution, and the foreign limited liability company 

resumes carrying on its business as if dissolution had never 

occurred. 

NEW SECTION. Section 53. Known claims against 

dissolved limited liability companies. (1) A dissolved 

limited liability company may dispose of the known claims 

agains_t it by filing articles of dissolution pursuant to 

[section 53) and following the procedure described in this 

section. 

(2) The dissolved limited liability company shall 

notify its known claimants in writing of the dissolution at 

any time after the effective date of the dissolution. The 

written notice must: 

(a) describe information that must be included in a 

claim; 

(b) provide a mailing address where a claim may be 

sent; 

(c) state the deadline, which may not be less than 120 

days from the later of the effective date of the written 

notice or the filing of the articles of dissolution pursuant 

to [section 51], by which the dissolved limited liability 

company must receive the claim; and 
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(d) state that the claim will be barred if not received 

by the deadline. 

(3) A claim against the dissolved limited liability 

company is barred: 

(a) if a claimant who was given written notice under 

subsection (2) does not deliver the claim to the dissolved 

limited liability company by the deadline; or 

(b) if a claimant whose claim was rejected by the 

dissolved limited liability company does not commence a 

proceeding to enforce the claim within 90 days from the 

effective date of the rejection notice. 

( 4) For purposes of this section, "claim 11 does not 

include a contingent liability or a claim based on an event 

occurring after the effective date of the dissolution. 

NEW SECTION. Section 54. Unknown claias against 

dissolved limited liability companies. (1) Subject to 

[section 53], the dissolution of a limited liability 

company, including dissolution by the expiration of its 

term, does not take away or impair any remedy available to 

or against the limited liability company or its members or 

managers for any claim or right, whether or not the claim or 

right existed or accrued prior to dissolution. A proceeding 

by or against the limited liability company may be 

prosecuted or defended by the limited liability company in 

its name. The members and managers have power to take action 
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as appropriate to protect the remedy, right, or claim. 

(2) A claim may be enforced under [section 53] or this 

section: 

(a) against the dissolved limited liability company, to 

the extent of the undistributed assets; or 

(b) if the assets have been distributed in liquidation, 

against a member of the dissolved limited liability company, 

to the extent of the member 1 s pro rata share of the claim or 

the corporate assets distributed to the member in 

liquidation, whichever is less, but a member 1 s total 

liability for all claims under this section may not exceed 

the total amount of assets distributed to the member. 

(3) Subsections (1) and (2) apply to foreign limited 

liability companies and their members transacting business 

in this state for any claims otherwise arising or accruing 

under Montana law. 

NEW SECTION. Section 55. Authority to transact 

business required. (1) A foreign limited liability company 

may not transact business in this state until it obtains a 

certificate of authority from the secretary of state. 

(2) The following activities, among others, do not 

constitute transacting business within the meaning of 

subsection (l): 

(a) mai11taining, defending, or settling any proceeding; 

lb) holding meetings of the members or managers or 
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carrying on other activities concerning internal affairs of 

the limited liability company: 

(c) maintaining bank accounts; 

(d) maintaining offices or agencies for the transfer, 

exchange, and registration of the limited liability 

company 1 s own securities or maintaining trustees 

depositaries with respect to those securities; 

(e) selling through independent contractors: 

or 

(f) soliciting or obtaining orders, whether by mail or 

through employees or agents or otherwise, if the orders 

require acceptance outside this state before they become 

contracts; 

(g) creating or acquiring indebtedness, mortgages, and 

security interests in real or personal property; 

(h) securing or collecting debts or enforcing mortgages 

and security interests in property securing the debts; 

(i) owning real or personal property that is acquired 

incident to activities described in subsection (2)(h) if the 

property is disposed of within 5 years after the date of 

acquisition, does not produce income, or is not used in the 

performance of a function of the limited liability company; 

(j) conducting an isolated transaction that is 

completed within 30 days and that is not a transaction in 

the course of repeated transactions of a similar nature; or 

(k) transacting business in interstate commerce. 
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(3) The list of activities in subsection (2) is not 

exhaustive. 

NEW SECTION. Section 56. Consequences of transacting 

business without authority. (1) A foreign limited liability 

company transacting business in this state without a 

certificate of authority may not maintain a proceeding in 

any court in this state until it obtains a certificate of 

authority. 

(2) The successor to a foreign limited liability 

company that transacted business in this state without a 

certificate of authority and the assignee of a cause of 

action arising out of that business may not maintain a 

proceeding based on that cause of action in any court in 

this state until the foreign limited liability company or 

its successor obtains a certificate of authority. 

(3) A court may stay a proceeding commenced by a 

foreign limited liability company or its successor or 

assignee until it determines whether the foreign corporation 

or its successor or assignee requires a certificate of 

authority. If it determines that a certificate is required, 

the court may further stay the proceeding until the foreign 

limited liability company or its successor obtains the 

certificate. 

(4) A foreign limited liability company is liable for a 

civil penalty of $5 for each day, but not to exceed a total 
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of $1,000 for each year, that it transacts business in this 

state without a certificate of authority. The attorney 

general may collect all penalties due under this subsection 

and deposit them to the general fund. 

(5) Notwithstanding the provisions of subsections (1) 

and (2), the failure of a foreign limited liability company 

to obtain a certificate of authority does not impair the 

validity of its acts or prevent it from defending any 

proceeding in this state. 

NEW SECTION. Section 57. Application for certificate 

of authority. (1) A foreign limited liability company may 

apply for a certificate of authority to transact business in 

this state by delivering an application to the secretary of 

state for filing. The application must set forth: 

(a) the name of the foreign limited liability company 

or, if its name is unavailable for use in this state, a name 

that satisfies the requirements of {section 63]; 

(b) the name of~the state or country under whose law it 

is organized; 

(C) its date of organization and period of duration; 

( d l the street address of its principal office; 

(e) the address of its registered office in this state 

and the name of its registered agent at that office; and 

ff) the names and usual business addresses of its 

current managers, if different from its members. 
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(2) A foreign limited liability company shall deliver 

with the completed application a certificate of existence or 

a similar document authenticated by the secretary of state 

or other official having custody of corporate records in the 

state or country under whose law the foreign limited 

liability company is organized. 

NEW SECTION. Section 58. Registered office and 

registered agent of foreign li■ited liability co■pany. Each 

foreign limited liability company authorized to transact 

business in this state shall continuously maintain in this 

state: 

(1) a registered office that may be the same as any of 

its places of business; and 

(2) a registered agent who may be: 

(a) an individual who resides in this state and whose 

business office is identical with the registered office; or 

(b) a domestic corporation, a limited liability 

company, or a foreign corporation or foreign limited 

liability company authorized to transact business in this 

state. 

NEW SECTION. Section 59. Resignation of registered 

agent of foreign li■ited liability company. (l) The 

registered agent of a foreign limited liability company may 

resign the agency appointment by signing and delivering to 

the secretary of state for filing the original and two 
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copies of a statement of resignation. The statement of 

resignation may include a statement that the registered 

office is also discontinued. 

(2) After filing the statement, the secretary of state 

shall attach the filing receipt to one copy and mail the 

copy and receipt to the registered office if the office has 

not been discontinued. The secretary of state shall mail the 

other copy to the foreign limited liability company at its 

principal office address shown in its most recent annual 

report. 

(3) The agency appointment is terminated and the 

registered office discontinued, if provided in the 

statement, 30 days after the date on which the statement was 

filed. 

NEW SECTION. Section 60. Change of registered office 

or registered agent of foreign li■ited liability co■.pany. 

(1) A foreign limited liability company authorized to 

transact business in this state may change its registered 

office or registered agent, or both, by delivering to the 

secretary of state, for filing, a statement of change 

setting forth: 

(a) 

(b) 

office; 

the foreign limited liability company 1 s name; 

the street address of its current registered 

(c) if the address of its registered office is to be 
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changed, the new address of the registered office; 

(d) the name and address of its current registered 

agent; 

(e) if its registered agent or the agent's address is 

to be changed, the name and address of the successor 

registered agent or the current registered agent's new 

address; and 

(f) the fact that after the change or changes are made, 

the street addresses of its registered office and the 

business office of its registered agent are identical. 

(2) If a registered agent changes the street address of 

the registered agent 1 s business office, the registered agent 

may change the street address of the registered office of 

any foreign limited liability company for which the 

registered agent is the registered agent by notifying the 

foreign limited liability company in writing of the change 

and signing, either manually or in facsimile, and delivering 

to the secretary of state, for filing, a statement of change 

that complies with the requirements of subsection (1) and 

that states that the foreign limited liability company has 

been notified of the change, 

NEW SECTION. 

authority. (1) 

Section 61. 

A foreign 

Amended 

limited 

certificate of 

liability company 

authorized to transact business in this state shall obtain 

an amended certificate of authority from the secretary of 
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state if it changes: 

(a) its name; 

(b) the period of its duration; or 

(C) the state or country of its organization. 

( 2) The requirements of I section 57] for obtaining an 

original certificate of authority apply to obtaining an 

amended certificate under this section. 

NEW SECTION. Section 62. Effect of certificate of 

authority. (1) A certificate of authority issued by the 

secretary of state authorizes a foreign limited liability 

company to transact business in this state subject to the 

right of the state to revoke the certificate as provided in 

[sections 55 through 68). 

(2) A foreign limited liability company with a valid 

certificate of authority has the same rights and privileges 

as a domestic company of similar character and, except as 

otherwise provided by [sections 55 through 68], is subject 

to the same duties, restrictions, penalties, and liabilities 

imposed on a domestic limited liability company of similar 

character. 

(3) (Sections 55 through 68) do not authorize the state 

to regulate the organization or internal affairs of a 

foreign limited liability company authorized to transact 

business in the state. 

NEW SECTION. Section 63. Naae. A certificate of 
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authority may not be issued to a foreign limited liability 

company unless the name of the company satisfies the 

requirements of [section 3]. If the name of a foreign 

limited liability company does not satisfy the requirements 

of (section 31, to obtain or maintain a certificate of 

authority: 

(1) the foreign limited liability company may add the 

words "limited company", the abbreviation 11 1.1.c.", or the 

abbreviation 11 1.c. 11 to its name for use in this state; or 

(2) if its real name is unavailable, the foreign 

limited liability company may use an assumed business name 

that is available and that satisfies the requirements of 

(section 15) if it files the assumed business name with the 

secretary of state. 

NEW SECTION. Section 64. WithdrawaJ. of foreign li■ited 

liability company. (1) A foreign limited liability company 

authorized to transact business in this state may not 

withdraw from this state until it obtains a certificate of 

withdrawal from the secretary of state. 

(2) A foreign limited liability company authorized to 

transact business in this state may apply for a certificate 

of withdrawal by delivering an application to the secretary 

of state for filing. The application must set forth: 

(a) the name of the foreign limited liability company 

and the name of the state or country under whose law it is 
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organized; 

(bl that it is not transacting business in this state 

and that it surrenders its authority to transact business in 

this state; 

(c) that it revokes the authority of its registered 

agent to accept service on its behalf and appoints the 

secretary of state as its agent for service of process in 

any proceeding based on a cause of action arising during the 

time it was authorized to transact business in this state; 

(d) a mailing address to which the secretary of state 

may mail a copy of any process served on the secretary of 

state under subsection (3); 

(e) a commitment to notify the secretary of state in 

the future of any change in its mailing address; 

(f) that all taxes imposed on the foreign limited 

liability company by Title 15 have been paid, supported by a 

certificate by the department of revenue to be attached to 

the application to the effect that the department is 

satisfied from the available evidence that all taxes imposed 

have been paid. The issuance of the certificate does not 

relieve the corporation from liability for any taxes, 

penalties, or interest due the state of Montana. 

(9) additional information as may be necessary or 

appropriate to enable the secretary of state to determine 

and assess any unpaid fees or taxes payable by the foreign 
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limited liability company. 

(3) After the withdrawal of the foreign limited 

liability company is effective, service of process on the 

secretary of state under this section is service on the 

foreign limited liability company. Upon receipt of process, 

the secretary of state shall mail a copy of the process to 

the foreign limited liability company at the mailing address 

set forth under subsection (2). 

NEW SECTION. Section 65. Grounds for revocation. The 

secretary of state may commence a proceeding under [section 

66] to revoke the certificate of authority of a foreign 

limited liability company authorized to transact business in 

this state if: 

(1) the foreign limited liability company does not 

deliver its annual report to the secretary of state within 

140 days after it is due; 

{2) the foreign limited liability company is without a 

registered agent or registered office in this state for 60 

days or more; 

(3) the foreign limited liability company does not 

inform the secretary of state under (section SJ that its 

registered agent or registered office has changed, that its 

registered agent has resigned, or that its registered office 

has been discontinued within 60 days of the change, 

resignation, or discontinuance; or 
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( 4) the secretary of state receives a duly 

authenticated certificate from the secretary of state or 

other official having custody of company records in the 

state or country under whose law the foreign limited 

liability company is organized, stating that it has been 

dissolved or disappeared as the result of a merger. 

NEW SECTION. Section 66. Procedure for and effect of 

revocation. (1) If the secretary of state determines that 

one or more grounds exist under (section 65] for revocation 

of a certificate of authority, the secretary of state shall 

serve the foreign limited liability company with written 

notice of the secretary of state's determination. 

(2) If the foreign limited liability company does not 

correct each ground for revocation or demonstrate to the 

reasonable satisfaction of the secretary of state that each 

ground determined by the secretary of state does not exist 

within 60 days after service of the notice is mailed, the 

secretary of state may revoke the foreign limited liability 

company's certificate of authority by signing a certificate 

of revocation that states the ground or grounds for 

revocation and the effective date of the revocation. The 

secretary of state shall file the original of the 

certificate and mail a copy to the foreign limited liability 

company. 

(3) The authority of a foreign limited liability 
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company to transact business in this state ceases on the 

date shown on the certificate revoking its certificate of 

authority. 

(4) The- secretary of state's revocation of a foreign 

limited liability company's certificate of authority 

appoints the secretary of state as the foreign limited 

liability company's agent for service of process in any 

proceeding based on a cause of action that arose during the 

time the foreign limited liability company was authorized to 

transact business in this state. service of process on the 

secretary of state under this subsection is service on the 

foreign limited liability company. Upon receipt of process, 

the secretary of state shall mail a copy of the process to 

the secretary of the foreign limited liability company at 

its principal office shown in its most recent annual report 

or in any subsequent communication received from the foreign 

limited liability company, stating the current mailing 

address of its principal office or, if no report or 

communication is on file, in its application for a 

certificate of authority. 

(5) Revocation of a foreign limited liability company's 

certificate of authority does not terminate the authority of 

the registered agent of the foreign limited liability 

company. 

NEW SECTION. Section 67. Appeal froa revocation. (1) A 
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foreign limited liability company may appeal the secretary 

of state 1 s revocation of its certificate of authority to the 

district court within 30 days after service of the 

certificate of revocation is mailed. The foreign limited 

liability company may appeal by petitioning the court to set 

aside the revocation and by attaching to the petition copies 

of its certificate of authority and the secretary of state's 

certificate of revocation. 

(2) The court may summarily order the secretary of 

state to reinstate the certificate of authority or may take 

any other action the court considers appropriate. 

(3) The court's final decision may be appealed as in 

other civil proceedings. 

NEW SECTION. Section 68. Adaission of foreign 

professional limited liability ccapanies -- application -­

revocation. (l) A foreign professional limited liability 

company is entitled to a certificate of authority to 

transact business in this state only if: 

(a) the name of the foreign professional limited 

liability company meets the requirements of [section 73]; 

(b) the foreign professional limited liability company 

is organized only for purposes for which a professional 

limited liability company may be organized under (sections 

72 through 78]; and 

(c) all the members and not less than one-half of the 
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managers of the foreign professional limited liability 

company are qualified persons with respect to the foreign 

professional limited liability company. 

(2) Notwithstanding [section 55], a foreign 

professional limited liability company may not be required 

to obtain a certificate of authority to transact business in 

this state unless it maintains an office in this state for 

the conduct of business or professional practice. 

(3) The application for a certificate of authority must 

include a statement that all the members and not less than 

one-half of the managers are licensed in at least one state 

or territory or the District of Columbia to render a 

professional service described in the statement of purposes 

of the foreign professional limited liability company. 

(4) The certificate of authority may be revoked by the 

secretary of state if the foreign professional limited 

liability company fails to comply with any provision of 

[sections 72 through 78). The licensing authority shall 

certify to the secretary of state, from time to time, the 

names of all foreign professional limited liability 

companies that have given cause for revocation, together 

with the pertinent facts, and shall concurrently mail to 

each foreign professional limited liability company at its 

registered office in this state a notice that the 

certification has been made. A certificate of authority of a 
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foreign professional limited liability company may not be 

revoked unless there have been both 60 days' notice of 

intent to revoke and a failure to correct the noncompliance 

during the 60 days. 

(5) A foreign professional limited liability company is 

subject to all other piovisions of [sections 72 through 78] 

not inconsistent with this section. 

NEW SECTION. Section 69. Suits by and against limited 

liability company. Suit may be brought by or against a 

limited liability company in its own name. 

NEW SECTION. Section 70. Authority to sue on behalf of 

limited liability company. Except as otherwise provided in 

the articles of organization or the operating agreement, 

suit on behalf of the limited liability company may be 

brought in the name of the limited liability company by: 

(1) any member or members of a limited liability 

company, whether or not the acticles of ocganization vest 

management of the limited liability company in one or more 

managers who are authorized to sue by the vote of more than 

one-half of the members, unless the vote of all members is 

required under [section 26(2)], provided that in determining 

the vote required under [section 26], the vote of a member 

who has an interest in the outcome of the suit that is 

adverse to the interest of the limited liability company 

must be excluded; or 
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(2) any manager or managers of a limited liability 

company, if the articles of organization vest management of 

the limited liability company in one or more managers, who 

are authorized to bring suit on behalf of the limited 

liability company by the vote required pursuant to [section 

26], provided that in determining the required vote, the 

vote of a manager who has an interest in the outcome of the 

suit that is adverse to the interest of the limited 

liability company must be excluded. 

NEW SECTION. Section 71. Merger. (1) Pursuant to any 

agreement, a domestic limited liability company may merge 

with or into one or more limited liability companies formed 

under the laws of this state or any other state. The 

surviving limited liability company is as provided in the 

merger agreement. 

(2) A domestic limited liability company that is not 

the surviving limited liability company in the merger shall 

file articles of dissolution that must have an effective 

date not later than the effective date of the merger. 

(3) If, following a merger of one or more domestic 

limited liability companies or one or more limited liability 

companies formed under the laws of any other state, the 

surviving limited liability company is not a domestic 

limited liability company, there must be attached to the 

articles of dissolution for each domestic limited liability 
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company articles of merger executed by the surviving limited 

liability company: 

(a) stating that the surviving limited liability 

company may be served with process in the state of Montana 

in any action, suit, or proceeding for the enforcement of 

any obligation of the domestic limited liability company; 

(b) irrevocably appointing the secretary of state as 

the surviving limited liability company's agent to accept 

service of process in any action, suit, or proceeding; and 

(c) specifying the address to which a copy of process 

must be mailed to the surviving limited liability company by 

the secretary of state~ 

(4) When the articles of dissolution required by 

subsection (2) have become effective, the following must be 

vested in and enforced against the surviving limited 

liability company as they were in each of the limited 

liability companies that merged: 

(a) all of the rights, privileges, and powers of each 

of the limited liability companies that merged; 

(b) all property, real, personal, and mixed, 

(cl all debts due to any of the limited liability 

companies; and 

(d) all other things and causes of action belonging to 

each of the limited liability companies. 

NEW SECTION. Section 72. Purposes of professional 
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liaited liability companies. Professional limited liability 

companies may be organized under [sections 72 through 78] 

only for the purpose of rendering professional services and 

services ancillary to professional services within a single 

profession, except that a professional limited liability 

company may be organized for the purpose of rendering 

professional services within two or more professions and for 

any purpose or purposes for which companies may be organized 

under [sections l through 78] to the extent that the 

combination of professional purposes 

business purposes is permitted by the 

or professional and 

licensing laws and 

rules of this state applicable to the professions. 

NEW SECTION. Section 73. Professional li■ited 

liability company naae. The name of a domestic or foreign 

professional limited liability company: 

(1) must contain the words "professional limited 

liability company", "professional 1.1.c.", or "p.1.1.c. 11
; 

and 

(2) must conform to rules promulgated by a licensing 

authority having jurisdiction of a professional service 

described in the articles of organization. 

NEW SECTION. Section 74. Professional limited 

liability ca■pany managers. At least one-half of the 

managers of a professional limited liability company must be 

qualified persons with respect to the limited liability 
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company. 

NEW SECTION. Section 75. lleabership in professional 

li■ited liability company. (l) Only the following persons 

may be members of a professional limited liability company: 

(a) natural persons authorized by law of this or any 

other state, a territory of the United States, or the 

District of Columbia to render a professional service 

permitted by the articles of organization of the 

professional limited liability company; 

(b) general partnerships in which all the partners are 

authorized by law of this or any other state, a territory of 

the United States, or the District of Columbia to render a 

professional service permitted by the articles of 

incorporation and in which at least one partner is 

authorized by law in this state to render a professional 

service permitted by the articles of organization of the 

professional limited liability company; and 

(C) domestic or foreign professional corporations and 

domestic or foreign professional limited liability companies 

authorized by law in this state to render a professional 

service permitted by the articles of organization of the 

professional limited liability company. 

(2) The licensing authority may by rule further 

restrict or condition the issuance of membership interests 

in order to preserve ethical standards, but a rule may not 
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cause a member at the time the rule becomes effective to 

become a disqualified person. 

NEW SECTION. Section 76. Rende<ing services. A 

domestic or foreign professional limited liability company 

may render professional services in this state only through 

natural persons permitted to render the services in this 

state; however, nothing in (sections 72 through 78) requires 

any person employed by a professional limited liability 

company to be licensed to perform services for which a 

license is not otherwise required or prohibits the rendering 

of professional services by a licensed natural person acting 

in that person's individual capacity, even if the person ia 

a member or manager of a professional limited liability 

company. 

NEW SECTION. Section 77. Responsibility for services. 

(1) An individual who renders professional services as an 

employee of a domestic or foreign professional limited 

liability company is liable for any negligent or wrongful 

act or omission in which the individual personally 

participates to the same extent as if the individual had 

rendered the services as a sole practitioner. An employee of 

a professional limited liability company is not liable for 

the conduct of other employees unless the employee is at 

fault in appointing, supervising, or cooperating with them. 

( 2) A domestic or foreign professional limited 
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liability company whose employee performs professional 

services within the scope of the employee's employment or 

apparent authority to act for the company is liable to the 

same extent as the employee. 

( 3) Except as otherwise 

personal liability of a member 

provided by statute, the 

of a domestic or foreign 

professional limited liability company is no greater in any 

respect than that of a member of a limited liability company 

otherwise organized under [sections 72 through 78). 

NEW SECTION. Section 78. Relationship to clients and 

patients. (1) The relationship between an individual 

performing professional services as an employee of a 

domestic or foreign professional limited liability company 

and a client or patient is the same as if the individual 

performed the services as a sole practitioner. 

(2) The relationship between a domestic or foreign 

professional limited liability company performing 

professional services and the client or patient is the same 

as between the client or patient and the individual 

performing the services. 

(3) Any privilege applicable to communications between 

a person rendering professional services and the person 

receiving the services recognized under the statutory or 

common law of this state extends to a domestic or foreign 

professional limited liability company and its employees. 
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Section 79. Section 30-13-141, MCA, is amended to read: 

"30-13-141. Definitions. As used in 30-13-141 through 

30-13-147, the following definitions apply: 

(1) 11 0wner" means the person who owns the original 

fixation of sounds embodied in a master phonograph record, 

master disc, master tape, master film, or other device used 

for reproducing sounds on_ phonograph records, discs, tapes, 

films, or other articles upon which sound is recorded and 

from which the transferred recorded sounds are directly 

derived. 

(2) "Performer" means the person or persons appearing 

in a performance. 

(3) "Person" means any individual, firm, partnership, 

limited liability company, corporation, or association. 

(4) "Sound recording" means a phonograph record, disc, 

wire, tape, film, or other article on which sound is 

recorded." 

Section 80. Section 30-13-202, MCA, is amended to read: 

•30-13-202. Registration of assuaed business name 

when prohibited. (1) When an application for registration or 

amendment to the registration of an assumed business name 

contains an assumed business name which is the same as or 

deceptively similar to an assumed business name already 

registered or to any corporate name, limited partnership 

name, limite_Q_ liability company name, trademark, or service 
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mark registered or reserved with the secretary of state, the 

secretary of state may not register the assumed business 

name for which application is made. 

{2} When the applicant is other than a corporationL or 

limited partnership, or limited liability company, the 

secretary of state may not register the assumed business 

name for which application is made if the name applied for 

contains or there is added at the end of the name the word 

"corporation", "company", ''incorporated", or "limi ted 11 or an 

abbreviation of one of stteh the words." 

Section 81. Section 30-13-301, MCA, is amended to read: 

"30-13-301. Definitions. In this part, unless the 

context requires otherwise, the following definitions apply: 

(l) 11Applicant 11 means the person filing an application 

for registration of a trademark under this part or his the 

person's legal representatives, successors, or assigns. 

(2) 11 Mark 11 means any trademark or service mark entitled 

to registration under this part whether registered or not. 

( 3) "Person 11 means any individual, firm, partnership, 

limited liability company, corporation, association, union, 

or other organization. 

(4) 11 Registrant 11 means the person to whom the 

registration of a trademark under this part is issued or his 

the person's legal representatives, successors, or assigns. 

( 5) "Service mark II means a mark used in the sale or 
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advertising of services to identify the services of one 

person and distinguish them from the services of others. 

(6} "Trade name" means a word, name, symbol, device, or 

any combination thereof used by a person to identify h½s the 

person's business, vocation, or occupation and distinguish 

it from the business, vocation, or occupation of others. 

(7) 11 Trademark 11 means any word, name, symbol, device, 

or any combination thereof adopted and used by a person to 

identify goods made or sold by h¼m the person and to 

distinguish them from goods made or sold by others." 

Section 82. Section 30-13-311, MCA, is amended to read: 

"30-13-311. Application for registration. (1) Subject 

to the limitations set forth in this part, a person who 

adopts and uses a mark in this state may file in the office 

of secretary of state, on a form to be furnished by the 

secretary of state, an application for registration of that 

mark setting forth information including but not limited to 

the following: 

(a) the name and business address of the person 

applying for a~eh registration and, if a corporation, the 

state of incorporation or, if a limited liability company, 

the state of organization; 

(b) the essential feature of the mark to be registered; 

(c) the goods or services in connection with which the 

mark is used and the mode or manner in which the mark is 
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used in connection with stteh the goods or services and the 

class in which e~eh the goods or services fall: 

(dJ the date when the mark was first used anywhere and 

the date when it was first used in this state by the 

applicant or h¼8 the applicant's predecessor in business; 

(e) a statement that the mark is presently in use in 

this state by the applicant, and 

If) a statement that the applicant is the owner of the 

mark and that no other person has the right to use the mark 

in this state either in the identical form thereo£ or in a 

form that so nearly resembles it that it might be calculated 

to deceive or might be mistaken for it. 

(2) The application must be signed by the applicant or 

a member of the firm or limited liability company or an 

officer of the corporation or association applying. 

(3) The application must be accompanied by two copies 

of a specimen or facsimile of stteh the mark. 

( 4) The application for registration must be 

accompanied by a filing fee as provided for in 30-13-320." 

Section 83. Section 35-1-308, MCA, is amended to read: 

"35-1-308. Corporate name. (1) A corporate name: 

(a) must contain the word "corporation", 

"incorporated 11
, "company", or "limited"; the abbreviation 

"corp.'', "inc.'', "co. 11
, or ''ltd.''; or words or abbreviations 

of similar meaning in another language; and 
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(b) may not contain language that states or implies 

that the co"rporation is organized for a purpose or purposes 

other than those permitted by 35-1-114 and its articles of 

incorporation. 

(2) Except as authorized by subsections (3) and (4), a 

corporate name must be distinguishable in the records of the 

secretary of state from: 

(a) the corporate name of another corporation 

incorporated or authorized to transact business in this 

state; 

(b) a corporate name reserved or registered under 

35-1-309 or 35-1-311; 

(c) the fictitious name adopted by a foreign 

corporation authorized to transact business in this state 

because its real name is unavailable; 

(d) the corporate name of a not-for-profit corporation 

incorporated or authorized to transact business in this 

state; 

(e) the corporate name of a domestic corporation that 

has dissolved, but only distinguishable for a period of 120 

days after the effective date of its dissolution; and 

(f) any assumed business name, limited partnership 

name, limited liability company name, trademark, or service 

mark registered or reserved with the secretary of state. 

(3) A corporation may apply to the secretary of state 
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for authorization to use a name that is not distinguishable 

in the secretary of state's records from one or more of the 

names described in subsection (2)a The secretary of state 

shall authorize use of the name applied for if: 

(a) the other corporation consents to the use in 

writing and submits an undertaking in a form satisfactory to 

the secretary of state to change its name to a name that is 

distinguishable in the records of the secretary of state 

from the name of the applying corporation; or 

(b) the applicant delivers to the secretary of state a 

certified copy of the final judgment of a court of competent 

jurisdiction establishing the applicant 1 s right to use the 

name applied for in the state. 

(4) A corporation may use the name, including the 

fictitious name, of another domestic or foreign corporation 

that is used in this state if the other corporation is 

incorporated or authorized to transact business in this 

state and the proposed user corporation: 

(a) has merged with the other corporation; 

(b) has been formed by reorganization of the other 

corporation; or 

( c) has acquired 

assets, including the 

corporation. 

all or substantially 

corporate name, of 

all of the 

the other 

(5) This chapter does not control the use of fictitious 
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names. 11 

Section 84. section 35-1-1031, MCA, is amended to read: 

"35-1-1031. Corporate name of foreign corporation. (1) 

If the corporate name of a foreign corporation does not 

satisfy the requirements of 35-1-398, to obtain or maintain 

a certificate of authority to transact business in this 

state the foreign corporation shall: 

(a) add the word 11 corporation 11
, "incorporated 11

, 

"company", or "limited" or the abbreviation 11 corp. 11
, "inc. 11 , 

"co.", or "ltd." to its corporate name for use in this 

state; or 

(b) use a fictitious name to transact business in this 

state if its real name is unavailable and deliver to the 

secretary of state, for filing, a copy of the resolution of 

its board of directors, certified by its secretary, adopting 

the fictitious name. 

(2) Except as authorized by subsections (3) and (4), 

the corporate name of a foreign corporation, including a 

fictitious name, must be distinguishable in the records of 

the secretary of state from: 

(a) the corporate name of a corporation incorporated or 

authorized to transact business in this state; 

(b) a corporate name reserved or registered under 

35-1-309 or 35-1-311; 

(c) the fictitious name of another foreign corporation 

-86-



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0178/01 

authorized to transact business in this state; 

(d) the corporate name of a not-for-profit corporation 

incorporated or authorized to transact business in this 

state; 

(e) the corporate name of a domestic corporation that 

has dissolved, but only for a period of 120 days after the 

effective date of its dissolution; and 

(f) any assumed business name, limited partnership 

name, limited liability company name, trademark, or service 

mark registered or reserved with the secretary of state. 

(3) A foreign corporation may apply to the secretary of 

state for authorization to use in this state the name of 

another corporation, incorporated or authorized to transact 

business in this state, that is not distinguishable in the 

secretary of state's records from the name applied for. The 

secretary of state shall authorize use of the name applied 

for if: 

(a) the other corporation consents to the use in 

writing and submits an undertaking in a form satisfactory to 

the secretary of state to change its name to a name that is 

distinguishable in the records of the secretary of state 

from the name of the applying corporation; or 

lb) the applicant delivers to the secretary of state a 

certified copy of a final judgment of a court of competent 

jurisdiction establishing the applicant 1 s right to use the 
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name applied for in this state. 

(4) A foreign corporation may use in this state the 

name of another domestic or foreign corporation, including 

the fictitious name, that is used in this state if the other 

corporation is incorporated or authorized to 

business in this state and the foreign corporation: 

(a) has merged with the other corporation; 

transact 

(b) has been formed by reorganization of the other 

corporation; or 

(c) has acquired all or substantially all of the 

assets, including the corporate name, 

corporation. 

of the other 

(5) If a foreign corporation authorized to transact 

business in this state changes its corporate name to one 

that does not satisfy the requirements of 35-1-308, it may 

not transact business in this state under the changed name 

until it adopts a name satisfying the requirements of 

35-1-308 and Qbtains an amended certificate of authority 

under 35-1-1029." 

Section 85. Section 35-2-305, MCA, is amended to read: 

"35-2-305. Corporate name. (1) A corporate name may not 

contain language stating or implying that the corporation is 

organized for a purpose other than that permitted by 

35-2-117 and its articles of incorporation. 

{2) Except as authorized by subsections (3) and (4), a 
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corporate name must be distinguishable in the records of the 

secretary of state from: 

(a) the corporate name of a nonprofit or business 

corporation incorporated or authorized to do business in 

this state; 

(b) a corporate name reserved or registered under Title 

35, chapter 1, 35-2-306, or 35-2-307; 

(c} the fictitious name of a foreign business or 

nonprofit corporation authorized to transact business in 

this state because its real name is unavailable; 

(d) the corporate name of a domestic business or 

nonprofit corporation that has been dissolved, but only 

distinguishable for a period of 120 days after the effective 

date of the dissolution; or 

{e) any assumed business name, limited partnership 

name, limited liability company name, trademark, or service 

mark registered or reserved with the secretary of state, 

(3) A corporation may apply to the secretary of state 

for authorization to use a name that is not distinguishable 

in the secretary of state's records from one or more of the 

names described in subsection t2). The secretary of state 

shall authorize use of the name applied for if: 

(a) the other corporation consents to the use in 

writing and submits an undertaking in a form satisfactory to 

the secretary of state to change its name to a name that is 
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distinguishable in the records of the secretary of state 

from the name of the applying corporation: or 

(b) the applicant delivers to the secretary of state a 

certified copy of a final judgment of a court of competent 

jurisdiction establishing the applicant's right to use the 

name applied for in this state. 

(4) A corporation may use the name, including the 

fictitious name, of another domestic or foreign business or 

nonprofit corporation that is used in this state if the 

other corporation is incorporated or authorized to do 

business in this state and the proposed user corporation: 

(a) has merged with the other corporation; 

tb) has been formed by reorganization of the other 

corporation; or 

(c) has acquired 

assets, including the 

corporation. 

all or substantially 

corporate name, of 

all of the 

the other 

{5) This chapter does not control the use of fictitious 

names." 

Section 86. Section 35-2-826, MCA, is amended to read: 

•35-2-826. Corporate name 

If the corporate name of a 

satisfy the requirements 

of foreign corporation. (1) 

foreign 

of 

corporation 

35-2-305, the 

does not 

foreign 

corporation, to obtain or maintain a certificate of 

authority to transact business in this state, may use a 
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fictitious name to transact business in this state if: 

(a) its ceal name is unavailable; and 

(b) it delivers to the secretary of state, for filing, 

a copy of the resolution of its board of directors, 

certified .bY its secretary, adopting the fictitious name. 

(2) Except as authorized by subsections (3) and (4), 

the corporate name, including a fictitious name, of a 

foreign corporation must be distinguishable in the records 

of the secretary of state from: 

(a) the corporate name of a nonprofit or business 

corporation incorporated or authorized to transact business 

in this state; 

(b) a corporate name reserved or registered under 

35-1-309, 35-1-311, 35-2-306, or 35-2-307; 

(c} the fictitious name of another foreign business or 

nonprofit corporation authorized to transact business in 

this state: 

(d) the corporate name of a domestic corporation that 

has dissolved, but distinguishable only for a period of 120 

days after the effective date of dissolution; and 

(e} any assumed business name, limited partnership 

name, lim'ited liability company name, trademark, or service 

mark registered or reserved with the secretary of state. 

(3) A foreign corporation may apply to the secretary of 

state for authorization to use in this state the name of 
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another corporation, incorporated or authorized to transact 

business in this state, that is not distinguishable in the 

records of the secretary of state from the name applied for. 

The secretary of state shall authorize use of the name 

applied for if: 

(a) the other corporation consents to the use in 

writing and submits an undertaking in a form satisfactory to 

the secretary of state to change its name to a name that is 

distinguishable in the records of the secretary of state 

from the name of the applying corporation; or 

(b) the applicant delivers to the secretary of state a 

certified copy of a final judgment of a court of competent 

jurisdiction establishing the applicant's right to use the 

name applied for in this state. 

(4) A foreign corporation may use in this state the 

name, including the fictitious name, of another domestic or 

foreign business or nonprofit corporation that is used in 

this state if the other cnrporation is incorporated or 

authorized to transact business in this state and the 

foreign corporation: 

(a) has merged with the other corporation; 

(b) has been formed by reorganization of the other 

corporation; or 

(C) has acquired all or substantially all of the 

assets, including the corporate name, of the other 
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corporation. 

(5) If a foreign corporation authorized to transact 

business in this state changes its corporate name to one 

that does not satisfy the requirements of 35-2-305, it may 

not transact business in this state under the changed name 

until it adopts a name satisfying the requirements of 

35-2-305 and obtains an amended certificate of authority 

under 35-2-823. 11 

Section 87. Section 35-4-206, MCA, is amended to read: 

•35-4-206. Corporate naae. The name of a domestic or 

foreign professional corporation: 

(1) must contain the words "professional corporation" 

or the abbreviation "P.C."; 

(2) may not contain any word or phrase that indicates 

or implies that the corporation is organized for any purpose 

other than the purposes contained in its articles of 

incorporation; 

(3) may not be the same as or deceptively similar to 

any assumed business name, limited partnership name, limited 

liability company name, trademark, or service mark 

registered or reserved with the secretary of state or to the 

name of any domestic corporation existing under the laws of 

this state, any foreign corporation authorized to transact 

business in this state, a name the exclusive right to which 

is reserved in the manner provided in the Montana Business 
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Corporation Act, or the name of a corporation that has in 

effect a registration of its corporate name as provided in 

the Montana Business Corporation Act. This subsection does 

not apply if: 

(a) the similarity results from the use in the 

corporate name of personal names of shareholders or former 

shareholders or of natural persons who were associated with 

a predecessor entity; or 

(b) the corporation files with the secretary of state 

either the written consent of such other corporation or 

holder of a reserved or registered name to use the same or a 

deceptively similar name and one or more words are added to 

make such name distinguishable from such other name or a 

certified copy of a final decree of a court of competent 

jurisdiction establishing the prior right of the corporation 

to the use of the name in this state; and 

(4) must conform to rules promulgated by a licensing 

authority having jurisdiction of a professional service 

described in 

corporation." 

the articles of incorporation of the 

Section 88. Section 35-12-505, MCA, is amended to read: 

•35-12-505. Naae. The name of each limited partnership 

as set forth in its certificate of limited partnership: 

(1) shall contain the words "limited partnership" in 

full; 
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l (2) may not contain the name of a limited partner 

2 unless: 

3 (a) it is also the name of a general partner; or 

4 (b) the business of the limited partnership had been 

5 carried on under that name before the admission of that 

6 limited partner; 

7 (3) may not contain any word or phrase indicating or 

8 implying that it is organized other than for a purpose 

9 

10 

11 

12 

stated in its certificate of limited partnership; and 

(4) may not be the same as or deceptively similar to 

the name of any corporationL er limited partnership~ 

limited liabi~ity company organized under the laws of this 

13 state or licensed or registered as a foreign corporation or 

14 limited partnership in this state." 

15 

16 

17 

18 

• 

NEW SECTION. Section 89. Codification instruction. 

[Sections l through 78] are intended to be codified as an 

integral part of Title 35, and the provisions of Title 35 

apply to [sections 1 through 78). 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for SB0146. as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: Creates the Montana Limited Liability Company Act. 

ASSUMPTIONS: 
l. An additional 2.50 FTE will be necessary in FY94 (1.00 FTE Grade 10 and 1.50 FTE Grade 7) based upon the estimated 

increased number of document filings. It is assumed that the peak increase will occur in FY94 and that the additional 
staff will be reduced to 1.50 FTE in FY95 (1.00 Grade 10 and 0.50 Grade 7). 

2. $61,300 for computer system changes necessary to implement the legislation is estimated for FY94. This amount is based 
upon estimates provided by the Department of Administration, Information Services Division. 

3. 5% of currently filed corporations will dissolve and reorganize as Limited Liability Companies (LLCs) in FY 94 (30,000 x 
5%; 1500). The corporation dissolution fee is $15, the license fee for LLCs is $50 under the proposed bill, and the 
registration fee for LLCs is assumed to be $20. 

4. 2% of currently filed corporations will dissolve and reorganize as LLCs in FY 95 (30,000 x 2% = 600). 

FISCAL IMPACT: 
Secretary of State's Office-Business and Goverment Services program: 
Expenditures: _____ FY '94 

FTE 
Personal Services 
Operating Expenses 
Equipment 

Total 
Funding: 
General Fund 
Revenues: 

Current Law 
21.25 

552,725 
366,117 

13.770 
932,612 

932,612 

Corporate Dissolutions (General Fund) 
LLC License/registrations (General Fund) 

Total 

Net general fund impact 

Proposed Law 
23.75 

607,007 
431,117 
11....:no 

1,051,894 

1,051,894 

Difference 
2.50 

54,282 
65,000 

_Q_ 

119,282 

119,282 

22,500 
105.000 
127,500 

8,218 

Current Law 
21.25 

554,103 
419,394 

7 057 
980,554 

980,554 

FY '~5 

Proposed Law 
22.75 

585,720 
423,394 

7,057 
1,016,171 

1,016,171 

Difference 
l..50 

31,617 
4,000 

_Q_ 

35,617 

35,617 

9,000 
42.000 
51,000 

15,383 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: As the availability of LLCs in Montana becomes known, there is potential for 
the workload within the Secretary of State's Office to increase. This long-term impact is not included in the revenue 
estimates for the 1995 biennium. 

Jd~ ~ 2.-1~q3 
DAVID LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

~:...--~ f;0,J 
MINWATERMAN, PRIMARY SPONSOR DATE 
Fiscal Note for SB0146. as introduced 
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SENATE BILL NO. 146 

APPROVED BY COHHITTEE 
ON JUDICIARY 

INTRODUCED BY WATERMAN, J. RICE, WHALEN, STANG, 

HALLIGAN, MCCULLOCH, FORRESTER, CRIPPEN, FAGG, 

STRIZICH, FOSTER, WELDON, BARTLETT, DOHERTY 

A BILL FOR AN ACT ENTITLED: "AN ACT CREATING THE MONTANA 

LIMITED LIABILITY COMPANY ACT; AND AMENDING SECTIONS 

30-13-141, 30-13-202, 30-13-301, 30-13-311, 35-1-308, 

35-1-1031, 35-2-305, 35-2-826, 35-4-206, AND 35-12-505, 

MCA." 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

the secretary of state is authorized to adopt rules 

prescribing forms and establishing fees. The legislature 

intends that fees be commensurate with the cost of the 

services provided. It is further the intent of the 

legislature that the secretary of state make the forms 

consistent with existing forms used for corporate and other 

business entities, when practical and applicable, and that 

the new forms be as easy to use as possible. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Short title. [Sections 

through 78] may be cited as the "Montana Limited Liability 

~ ........... ,~. 
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Company Act•. 

NEW SECTION. Section 2. Definitions. As used in 

(sections l through 78), unless the context requires 

otherwise, the following definitions apply: 

(1) "Articles of organization" means articles filed 

pursuant to (section 8) and those articles as amended or 

restated. 

(2) "Corporation" means a corporation formed under the 

laws of this state or a foreign corporation. 

(3) "Court" includes every court having jurisdiction in 

the case. 

(4) "Disqualified person" means any person or entity 

that for any reason is or becomes ineligible under [sections 

l through 78] to become a member in a professional limited 

liability company. 

( 5) "Event of dissociation" means an event that causes 

a person to cease to be a member, as provided in [section 

45 I. 

(6) "Foreign corporation" means a corporation that is 

organized under the laws of a state other than Montana or 

under the laws of any foreign country. 

(7) "Foreign limited liability company" means an entity 

that is: 

(a) an unincorporated association; 

(b) organized under laws of a state other than Montana 

-2- 58 146 
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or under the laws of any foreign country; 

(c) organized under a statute pursuant to which an 

association may be formed that affords to each of its 

members limited liability with respect to the liabilities of 

the entity; and 

(d) not required to be registered or organized under 

any statute of this state other than [sections 1 through 

78]. 

(8) "Foreign limited partnership" means a limited 

partnership formed under the laws of any state other than 

Montana or under the laws of any foreign country. 

(9) "Foreign professional limited liability company" 

means a limited liability company organized for the purpose 

of rendering professional services under the laws of any 

state other than Montana. 

(10) •ticensing authority• means an officer, board, 

agency, court, or other authority in this state that has the 

power to issue a license or other legal authorization to 

render a professional servipe. 

(11) "Limited liability companyn or "domestic limited 

liability company• means an organization that is formed 

under [sections l through 78]. 

(12) •Limited liability company interest" or "interest 

in the limited liability company• means the interest that 

can be assigned under [section 41] and that is available to 
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creditors under [section 42]. 

(13) "Limited partnership" means a limited partnership 

formed under the laws of this state or a foreign limited 

partnership. 

(14) "Manager" means, with respect to a limited 

liability company that has set forth in its articles of 

organization that it is to be managed by managers, the 

person designated in accordance with [section 21]. 

115) "Member• means a person who has been admitted to 

membership in a limited liability company as provided in 

[section 44] and who has not dissociated from the limited 

liability company. 

(16) •operating agreement" means an agreement, written 

or oral, as to the conduct of the business and affairs of a 

limited liability company that is binding upon all of the 

members. 

(17) •Person• means an individual, a general 

partnership, a limited partnership, a domestic or foreign 

limited liability company, a trust, an estate, an 

association, a corporation, or any other legal or commercial 

entity. 

(18) •Professional limited liability company" means a 

limited liability company designating itself as a 

professional limited liability company in its articles of 

organization. 

-4- SB 146 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0146/02 

( 19) "Professional service" means a service that may 

lawfully be rendered only by persons licensed under a 

licensing law of this state and that may not be lawfully 

rendered by a limited liability company that is not a 

professional limited liability company. 

{20) •oualified person" means a natural person, limited 

liability company, general partnership, or professional 

corporation eligible under (sections 1 through 78] to own 

shares issued by a professional limited liability company. 

(21) "State" means a state, territory or possession of 

the United States, the District of Columbia, or the 

Commonwealth of Puerto Rico. 

(22) "Surviving limited liability company• means the 

constituent entity surviving the merger, as identified in 

the articles of merger provided for in [section 71]. 

NEW SECTION. Section 3. lllaae. ( 1) The name of each 

limited liability company as set forth in its articles of 

organization must contain the words "limited liability 

company" or "limited company" or the abbreviations "1.1.c.", 

"l.c.", "llc", or "le". The word "limited" may be 

abbreviated as •1td.", and the word 11 company" may be 

abbreviated as •co.". 

( 2) A limited liability company name must be 

distinguishable on the records of the secretary of state 

from: 
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(a) the name of any business corporation, nonprofit 

corporation, limited partnership, or limited liability 

company organized or reserved under the laws of this state; 

(b) the name of any foreign business corporation, 

foreign nonprofit corporation, foreign limited partnership, 

or foreign limited liability company registered or qualified 

to do business in this state; 

(c) any assumed business name, limited partnership 

name, trademark, service mark, or other name registered or 

reserved with the secretary of state; and 

(d) the corporate name of a domestic corporation that 

has dissolved but only for a period of 120 days after the 

effective date of its dissolution. 

(3) Contests over names registered under this section 

are governed by 35-1-310. 

NEW SECTION. Section 4. Reservation of naae. (1) The 

exclusive right to use a name may be reserved by: 

(a) a person intending to organize a limited liability 

company and to adopt that name; 

(b) a limited liability company or foreign limited 

liability company registered in this state that intends to 

adopt that name; 

(c) a foreign limited liability company intending to 

register in this state and to adopt that name; or 

(d) a person intending to organize a foreign limited 
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liability company and to have it registered in this state 

and to adopt that name. 

(2) The reservation must be made by filing with the 

secretary of state an application, executed by the 

applicant, to reserve a specified name. If the secretary of 

state finds that the name is available for use by a domestic 

or foreign limited liability company, the secretary of state 

shall reserve the name for the exclusive use of the 

applicant for a nonrenewable period of 120 days from the 

date the application is filed. 

(3) The holder of a reserved limited liability company 

name may renew the reservation for successive periods of 120 

days each from the date of renewal. 

(4) The right to the exclusive use of a reserved name 

may be transferred to another person by filing with the 

secretary of state a notice of the transfer, executed by the 

applicant for whom the name was reserved, and by specifying 

the name to be transferred and the name and address of the 

transferee. The transfer may not extend the term during 

which the name is reserved. 

NEW SECTION. Section 5. Registered office and 

registered agent. (1) A limited liability company shall 

continuously maintain in this state: 

ta) a registered office that may but need not be the 

same as its place of business; and 
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(b) a registered agent for service of process (at the 

registered office) on the limited liability company that is 

either an individual resident of this state, a domestic 

corporation, a limited liability company, or a foreign 

corporation or foreign limited liability company authorized 

to transact business in this state. 

(2) Unless the registered agent signed the document 

making the appointment, the appointment of a registered 

agent or a successor registered agent on wham process may be 

served is not effective until the agent delivers a statement 

in writing to the secretary of state accepting the 

appointment. 

(3) A limited liability company may change its 

registered office or registered agent, or both, by 

delivering to the secretary of state a statement setting 

forth: 

(a) the name cf the limited liability company; 

(b) the address of its current registered office; 

(c) if the address of its registered office is to be 

changed, the new address of the registered office; 

(d) the name and address of its current registered 

agent; and 

(e) if its registered agent or the agent's address is 

to be changed, the name and address of the successor 

registered agent or the current registered agent's new 
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address. 

(4) The change of address of the registered office or 

registered agent is effective on delivery of the statement 

to the secretary of state. The appointment of a new 

registered agent is effective on delivery of the statement 

to the secretary of state and on receipt by the secretary of 

state of evidence that the new registered agent has accepted 

appointment pursuant to subsection (2). 

(5) A registered agent of a limited liability company 

may resign as registered agent by delivering a written 

notice and 2 copies to the secretary of state. The secretary 

of state shall mail a copy of the notice to the limited 

liability company at its registered office and its principal 

place of business. The appointment of the 

terminates 30 days after receipt of 

registered agent 

the notice by the 

secretary of state or on the appointment of a new registered 

agent, whichever occurs first. 

(6) If a registered agent changes its address to 

another place in this state, it may change the address by 

delivering a statement to the secretary of state as required 

by subsection (3), except that it need be signed only by the 

registered agent. The statement must recite that a copy of 

the statement has been mailed to the limited liability 

company. 

NEW SECTION. Section 6. Purpose. ( 1) A limited 
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liability company organi2ed under [sections 8 through 18) 

has the purpose of engaging in any lawful business unless a 

more limited purpose is set forth in the articles of 

organization. 

(2) Limited liability companies may be organized under 

[sections 8 through 18] for any lawful purpose except for 

the purpose of banking or insurance. 

NEW SECTION. Section 7. Powers. A limited liability 

company may: 

(1) sue, be sued, complain, and defend in all courts; 

(2) transact its business, carry on its operations, and 

have and e~ercise the powers granted by this section in any 

state: in any territory, district, or possession of the 

United States; and in any foreign country; 

(3) make contracts and guarantees, incur liabilities, 

and borrow money; 

(4) sell, lease, exchange, transfer, convey, mortgage, 

pledge, and otherwise dispose of any of its assets; 

(5) acquire by purchase or in any other manner, take, 

receive, own, hold, improve, and otherwise deal with any 

interest in real or personal property, wherever located; 

(6) issue notes, bonds, and other obligations and 

secure any of them by mortgage, deed of trust, or security 

interest of any of its assets; 

(7) purchase, take, receive, subscribe for, or 
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otherwise acquire, own, hold, vote, use, employ, sell, 

mortgage, loan, pledge, or otherwise dispose of and 

otherwise use and deal in and with stock or other interests 

in and obligations of domestic and foreign corporations, 

associations, general or limited partnerships, limited 

liability companies, business trusts, and individuals; 

(8) invest its surplus funds, lend money from time to 

time in any manner that may be appropriate to enable it to 

carry on the operations or fulfill the purposes set forth in 

its articles of organization, and take and hold real 

property and personal property as security for the payment 

of funds loaned or invested; 

(9) elect or appoint agents and define their duties and 

fix their compensation; 

(10) sell, convey, mortgage, pledge, lease, exchange, 

transfer, and otherwise dispose of all or any part of its 

property and assets; 

( 11 J be a promoter, stockholder, partner, member, 

associate, or agent of any corporation, partnership, 

domestic or foreign limited liability company, joint 

venture, trust, or other enterprise; 

(12) indemnify and hold harmless any member, agent, or 

employee from and against any claims and demands whatsoever, 

except in the case of action or failure to act by the 

member, agent, or employee that constitutes willful 
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misconduct or recklessness, and subject to the standards and 

restrictions, if any, set forth in the articles of 

organization or operating agreement; 

tl3) cease its activities and dissolve; 

(14) pay pensions and establish pension plans, pension 

trusts, profit-sharing plans, share bonus plans, share 

option plans, and benefit or incentive plans for any of its 

current or former directors, officers, employees, and 

agents: 

(15) make donations 

charitable, religious, 

and, in time of war, 

activities: and 

for the public welfare or for 

scientific, or educational purposes 

make donations in aid of war 

(16) do every other act not inconsistent with law that 

is appropriate to promote and further the business and 

affairs of the limited liability company. 

NEW SECTION. Section 8. Por-tion. One or more persons 

may form a limited liability company by signing and filing 

articles of organization with the secretary of state. The 

person or persons need not be members of the limited 

liability company at the time of formation or after 

formation has occurred. 

NEW SECTION. Section 9. Articles of organization. (1) 

The articles of organization must set forth: 

(a) the name of the limited liability company that 
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satisfies the requirements of [section 31; 

(b) the latest date on which the limited liability 

company is to dissolve; 

(c) the address of its principal place of business in 

this state and, if different, its registered office and the 

name and address of its resident agent at the registered 

office in this state: 

td) a statement of whether the limited liability 

company is to be managed by a manager or by its members; 

(e) (i) if the limited liability company is to be 

managed by a manager or managers, a statement that the 

company is to be managed in that fashion and the names and 

street addresses of managers who are to serve as managers 

until the first meeting of members or until their successors 

are elected; 

(ii) if the management of a limited liability company is 

reserved to the members, the names and street addresses of 

the initial members; 

(fl if the limited liability company is a professional 

li■ited liability company, a statement to that effect and a 

statement of the professional service or services it will 

render; and 

(g) any other provision, not inconsistent with law, 

that the members elect to set out in the articles, including 

but not limited to a statement of whether there are 
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limitations on the authority of members or management to 

bind the limited liability company. 

(2) It is not necessary to set out in the articles of 

organization any of the powers enumerated in (section 7). 

NEW SECTION. Section 10. Aaendllent 

organization restateaent. ( l l 

of 

The 

articles of 

articles of 

organization of a limited liability company are amended by 

filing articles of amendment with the secretary of state. 

The articles of amendment must set forth: 

(a) the name of the limited liability company; 

(b) the date the articles of organization were filed; 

and 

{c) the amendment to the articles of organization, 

(2) The articles of organization may be amended as 

desired, so long as the amended articles of organization 

contain only provisions that may be lawfully contained in 

articles of organization at the time of making the 

amendment. 

(3) Articles of organization may be restated at any 

time. Restated articles of organization must be filed with 

the secretary of state, must be specifically designated as 

such in the heading, and must state either in the heading or 

in an introductory paragraph the limited liability company's 

present name and, if it has been changed, all of its former 

names and the date of the filing of its articles of 
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organization. 

{4) An amendment to the articles of organization of a 

limited liability company must be in the form and manner 

designated by the secretary of state. 

NEW SECTION. Section 11. 

Unless otherwise specified 

Execution of documents. (1) 

in [sections 1 through 78], a 

document required by [sections 1 through 78] to be filed 

with or delivered to the secretary of state must be 

executedi 

{a) by any manager if management of the limited 

liability company is vested in one or more managers or by a 

member if management of the limited liability company is 

reserved to the members; 

(b) if the limited liability company has not been 

formed, by the ~rson or persons forming the limited 

liability company; or 

{c) if the limited liability company is in the hands of 

a receiver, trustee, or other court-appointed fiduciary, by 

that fiduciary. 

(2) The person executing the document shall sign it and 

state, beneath or opposite the signature, the person's name 

and the capacity in which the person signs. 

(3) The person executing the document may do so as an 

attorney-in-fact. Powers of attorney relating to the 

execution of the document do not need to be shown to or 
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filed with the secretary of state. 

NEW SECTION. Section 12. Filing with secretary of 

state. (1) The original signed copy, together with a 

duplicate copy that may be either a signed, photocopied, or 

confirmed copy, of the articles of organization or any other 

document required to be filed pursuant to (sections l 

through 78) must be delivered to the secretary of state. If 

the secretary of state determines that the documents conform 

to the filing provisions of (sections 1 through 78), the 

secretary of state shall, when all required filing fees have 

been paid: 

(a) endorse on each signed original and duplicate copy 

the word 11 filed 11 and the date and time of its acceptance for 

filing; 

(b) retain the signed original in the secretary of 

state's files; and 

(c) return the duplicate copy to the person who filed 

it or to the person's representative. 

(2) If the secretary of state is unable to make the 

determination required for filing by subsection (1) at the 

time any documents are delivered for filing, the documents 

are considered to have been filed at the time of delivery if 

the secretary of state subsequently determines that the 

documents as delivered conform to the filing provisions of 

[sections 8 through 18). 
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NEW SECTION. Section 13. Effect of delivery or filing 

of articles of organization. (1) A limited liability company 

is formed when the articles of organization are delivered to 

the secretary of state for filing. 

(2) Each copy of the articles of organization stamped 

"filed" and marked with the filing date is conclusive 

evidence that all conditions precedent required to be 

performed by the organizers have been complied with and that 

the limited liability company has been legally organized and 

formed under [sections 1 through 78], 

NEW SECTION. Section 14. Filing of facsiaile copy. (1) 

The secretary of state may treat a facsimile copy of a 

document that is required to be filed under [sections l 

through 78) and the signatures on the facsimile copy in the 

same manner as an original for purposes of [sections 1 

through 78], provided that the secretary of state receives 

the original document within 5 working days of the receipt 

of the facsimile copy. If all other requirements are met, 

the date of filing relates back to the date of receipt of 

the facsimile copy. A facsimile copy may be filed under this 

section if it: 

(a) is produced by a method of transmission of images 

in which the image is scanned at the transmitter, 

reconstructed at the receiving station, and duplicated on 

paper at the receiving station; and 
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(b) is legible and the same size as the original. 

(2) During the 5-day period referred to in subsection 

(1), the recorded facsimile copy constitutes constructive 

notice for all purposes of the original document. 

(3) If the original document is not received within 5 

working days of receipt of the facsimile copy as provided in 

subsection (1), the filing of the facsimile copy is void. 

(4) A person who files a false document by facsimile 

copy is liable to the party aggrieved for three times the 

amount of damages resulting from the filing of the false 

document~ 

NEW SECTION. Section 15. Annual report to, secretary 

of state. (1) A limited liability company or a foreign 

limited liability company authorized to transact business in 

this state shall deliver to the secretary of state, for 

filing, an annual report that sets forth: 

(a) the name of the limited liability company and the 

state or country under whose law it is organized; 

(b) the mailing address and, if different, street 

address of its registereo office and the name of its 

registered agent at that office in this state; 

(c) the address of its principal office; 

Id) (i) if the limited liability company is managed by 

a manager or managers, a statement that the company is 

managed in that fashion and the names and street addresses 
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of the managers; 

(ii) if the management of a limited liability company is 

reserved to the members, a statement to that effect: 

(e) the last date upon which the limited liabilily 

company is to be dissolved; 

(f) if the limited liability company is a professional 

limited liability company, a statement that all of its 

members and not less than one-half of its managers are 

qualified persons with respect to the limited liability 

company. 

(2) Information in the annual report must be current as 

of the date the annual report is executed on behalf of the 

limited liability company. 

(3) The first annual report must be delivered to the 

secretary of state between January 1 and April 15 of the 

year following the calendar year in which a domestic limited 

liability company is organized or a foreign limited 

liability company is authorized to transact business. 

Subsequent annual reports must be delivered to the secretary 

of state between January land April 15. 

(4) If an annual report does not contain the 

information required by this section, the secretary of state 

shall promptly notify the reporting domestic or foreign 

limited liability company in writing and return the report 

to it for correction. 
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15) The annual report must be executed by at least one 

member of the limited liability company and must include the 

street address of the member. 

{6) A domestic professional limited liability company 

or a foreign professional limited ~.iability company 

authorized to transact business in this state shall annually 

file before April 15, with each licensing authority having 

jurisdiction over a professional service of a type described 

in its articles of organization, a statement of 

qualification setting forth the names and addresses of the 

members and managers of the company and additional 

information that the licensing authority may by rule 

prescribe as appropriate in determining whether the company 

is complying with the provisions of [sections 72 through 78] 

and rules promulgated under [sections 72 through 78]. The 

licensing authority may charge a fee to cover the cost of 

filing a statement of qualification. 

NEW SECTION. Section 16. Adainistrative dissolution 

rules. (1) A domestic limited liability company may be 

dissolved involuntarily by order of the secretary of state 

if the limited liability company has failed: 

(a) for 60 days after change of its registered office 

or registered agent to file in the office of the secretary 

of state a statement of the changei 

lb) for 140 days to file its annual report within the 
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time required by law; or 

(c) to remit any fees required by law. 

(21 The secretary of state may adopt rules to establish 

procedures for administrative dissolutions consistent with 

subseccion (l). 

NEW SECTION. Section 17. Reinstatement of dissolved 

liaited liability coapany. (1) The secretary of state may: 

(a] reinstate a limited liability company that has been 

dissolved under the provisions of [section 16); 

(b) restore to a reinstated limited liability company 

its right to carry on business in this state and to exercise 

all of its privileges and immunities. 

( 2) A limited liability company applying for 

reinstatement shall submit to the secretary of state one 

original and one copy of the application, executed by a 

person who was a member at the time of dissolution, setting 

forth: 

(a) the name of the limited liability company; 

(bl a statement that the assets of the limited 

liability company have not been liquidated; 

(c) a statement that a majority of its members have 

authorized the application for reinstatement; and 

(d) if its name has been legally acquired by another 

entity p~1or to its application for reinstatement, the name 

under which the limited liability company desires to be 
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reinstated. 

(3) The limited liability company shall submit with its 

application for reinstatement a certificate from the 

department of revenue stating that all taxes imposed 

pursuant to Title 15 have been paid. 

(4) When all requirements are met and the secretary of 

state reinstates the limited liability company to its former 

rights, the secretary of state shall: 

(a) conform and file in the office of the secretary of 

state reports, statements, and other instruments submitted 

for reinstatement; 

(b) immediately issue and deliver to the reinstated 

limited liability company a certificate of reinstatement 

authorizing it to transact business; and 

(c) upon demand, issue to the limited liability company 

one or more certified copies of the certificate of 

reinstatement. 

(5) The sec,etary of state may not order a 

reinstatement if 5 years have elapsed since the dissolution. 

(6) A resto,ation ot limited liability company rights 

pursuant to this section relates back to the date the 

limited liability company was involuntarily dissolved, 

the limited liability company is considered to have been 

and 

an 

existing legal entity from the date of its original 

organization. 
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NEW SECTION. Section 18. Fees for filing, copying, and 

services rules. ( 1) The secretary of state sha I I 

establish by rule fees for filing documents as required by 

[sections l th<ough 78]. 

(2) The secretary of state shall establish by rule fees 

for copying documents, priority handling, transmitting or 

filing facsimile copies, and providing computer-generated 

information. 

(3) The fees prescribed under this section must be 

reasonably related to the costs of processing the documents 

and preparing and providing the services. The secretary of 

state shall maintain records sufficient to support the fees 

established under this section. 

NEW SECTION. Section 19. License fee. (1) In addition 

to the filing fee authorized by (section 18], the secretary 

16 of state shall charge and collect from each foreign limited 

17 

18 

19 

20 

21 

liability company a license fee of $50 at the time of filing 

its articles of organization. 

(2) In addition to the filing fee authorized by 

[section 18], the secretary of state shall charge and 

collect from each foreign limited liability company a 

22 license fee of $50 at the time of filing an application for 

23 a certificate of authority to transact business. 

24 NEW SECTION. Section 20. Agency power of aeabe<s and 

25 aanagers. (1) Except as provided in subsection (2), a member 
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is an agent of the limited liability company for the purpose 

of its business or affairs and the act of a member, 

including but not limited to the execution of any instrument 

in the name of the limited liability company for apparently 

carrying on in the usual way the business or affairs of the 

limited liability company binds the limited liability 

company, unless the member so acting has, in fact, no 

authority to act for the limited liability company in the 

particular matter and the person with whom the member is 

dealing has knowledge of the fact that the member has no 

such authority. 

(2) If the articles of organization provide that 

management of the limited liability company is vested in a 

manager or managers: 

(a) a member, acting solely 

member, may not be an agent of 

company; and 

in the capacity as a 

the limited liability 

{b} a manager is an agent of the limited liability 

company for the purpose of its business or affairs and the 

act of a manager, including but not limited to the execution 

of any instrument in the name of the limited liability 

22 company for apparently carrying on in the usual way the 

23 business or affairs of the limited liability company binds 

24 the limited liability company, unless the manager so acting 

25 has, in fact, no authority to act for the limited liability 
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company in the particular matter and the person with whom 

the aanager is dealing has knowledge of the fact that the 

manager has no such authority. 

(3) An act of a manager or a member that is not 

appilrently for carrying on in the usual way the business of 

the liaited liability company does not bind the limited 

liability company, unless authorized in accordance with the 

articles of organization or the operating agreement, at the 

tiae of the transaction or at any other time. 

(4) An act of a manager or member in contravention of a 

restriction on authority may not bind the limited liability 

company to persons having knowledge of the restriction. 

NEW SECTION. Section 21. Adaissions of ~rs and 

aana<jers. (1) Except as provided in subsection (2), an 

adaission or representation made by a member concerning the 

business or affairs of a limited liability company within 

the scope of the member's authority as provided for by 

[sections 1 through 78) is evidence against the limited 

liability company. 

(2) If the articles of organization provide that 

manage11ent of the limited liability company is vested in a 

manager or managers: 

(a) an admission or representation made by a manager 

concerning the business or affairs of a limited liability 

company within the scope of the manager's authority, as 
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provided for by (sections 1 through 78), is evidence against 

the liaited liability company; and 

(b) the admission or representation of a member, acting 

solely in the capacity as a member, may not constitute 

evidence. 

NEW SECTION. Section 22. Liaited liability coapaoy 

charged with knowledge of or notice to aem,er or aaoager. 

(1) Except as provided in subsection (2), notice to a mellber 

of any matter relating to the business or affairs of the 

limited liability company and the knowledge of the member 

acting in the particular matter, acquired while a aember or 

of which the member had knowledge at the time of bec:oaing a 

member, and the knowledge of any other member who reasonably 

could and should have communicated it to the acting member 

operate as notice to or knowledge of the limited liability 

company, except in the case of a fraud on the limited 

liability coapany comitted by or with the consent of that 

member. 

(2) If the articles of organization provide that 

management of the liaited liability company is vested in a 

manager or .. nagers: 

(a) notice to a manager of any matter relating to the 

business or affairs of the limited liability company and the 

knowledge of the manager acting in the particular matter, 

acquired while a manager or of which the manager had 
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knowledge at the time of becoming a manager, and the 

knowledge of any other manager who reasonably could and 

should have communicated it to the acting manager operate as 

notice to or knowledge of the limited liability company, 

except in the case of a fraud on the limited liability 

company committed by or with the consent of that manager; 

and 

(b) notice to or knowledge of a member of a limited 

liability company while the member is acting solely in the 

capacity as a member is not notice to or knowledge of the 

limited liability company, 

NEW SECTION. Section 23. Liability of .....t,ers to third 

parties. A person who is a member or manager, or both, of a 

limited liability company is not liable, solely by reason of 

being a member or manager, or both, under a judgment, decree 

or order of a court, or in any other manner, for a debt, 

obligation, or liability of the limited liability company, 

whether arising in contract, tort, or otherwise or for the 

acts or omissions of any other member, manager, agent, or 

employee of the limited liability company. 

NEW SECTION, Section 24. llanageaent. ( 1) Unless the 

articles of organization vest management of the limited 

liability company in a manager or managers, management of 

the business or affairs of the limited liability company is 

vested in the members. Subject to any provisions in the 
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articles of organization, the operating agreement, or 

[sections 1 through 78] restricting or enlarging the 

management rights and duties of any person, group, or class 

of persons, the members may manage the affairs of the 

limited liability comp.any and make all necessary decisions. 

(2) If the articles of organization vest management of 

the limited liability company in one or more managers, the 

managers may manage the business or affairs of the limited 

liability company as provided in the articles of 

organization or operating agreement. Unless otherwise 

provided in the articles of organization or an operating 

agreement, the managers: 

(a} must be designated, appointed, elected, removed, or 

replaced by a vote, approval, or consent of more than 

one-half of the members: 

(b) need not be members of the limited liability 

company or natural~ ~ens; and 

(c) unless they have been earlier removed o= have 

earlier resigned, shall hold office until their successors 

are elected and qualified. 

NEW SECTION. Section 25. Duties of aellllbers and 

aanagera. (1) Subject to contrary provision of articles of 

organization or an operating agreement, a member or manager 

is not liable, responsible, or accountable in damages or 

otherwise to the limited liability company or to the members 
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of the limited liability company for any action taken or for 

failure to act on behalf of the limited liability company 

unless the act or omission constitutes gross negligence or 

Willful misconduct. 

(2) Each member and manager shall account to the 

limited liability company and hold as trustee for it any 

profit or benefit derived by the member or manager without 

the consent of a majority of the disinterested members or 

managers or other persons participating in the managemenL of 

the business or affairs of the limited liability company 

from: 

(a) any transaction connected with the conduct or 

winding up of the limited liability company; or 

(b) any use by the member or manager of its property, 

including but not limited to confidential or proprietary 

information of the limited liability company or other 

matters entrusted to the member or manager as a result of 

the member's or manager's status as member or manager. 

(3) A member who is not also a manager of a limited 

liability company in which management is vested in managers 

under [section 24] has no duty to the limited liability 

company or to the other members solely by reason of acting 

in the capacity as a member. 

NEW SECTION. Section 26. Voting. ( 1) Except as 

provided in the articles of organization, the operating 

-29- SB 146 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

16 

19 

20 

21 

22 

23 

24 

25 

SB 0146/02 

agreement, or (sections l through 78] and subject to 

subsection (2), the affirmative vote, approval, or consent 

of more than one-half of the members, if management of the 

limited liability company is vested in the members, or of 

the managers or other persons vested with the management of 

the limited liability company, if the management of the 

limited liability company is vested in the managers or 

persons, is required to decide any matter connected with the 

business. 

(2) Except as provided in writing in the articles of 

organization or the operating agreement, the affirmative 

vote, approval, or consent of all members is required to: 

(a) amend the articles of organization or a written 

operating agreement; or 

(b} authorize a member, manager, or other person to do 

any act on behalf of the limited liability company that 

contravenes the articles of organization or a written 

operating agreement, including any written provision of the 

articles of organization or a written operating agreement 

that expressly limits the purpose, business, or affairs of 

the limited liability c0111pany or its conduct. 

NEW SECTION. Section 27. Li■itation of liability and 

lnde■nification of ■e■bers and ■anagers. (1) Subject to 

subsection (2), the articles of organization or operating 

agreement may: 
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(a) eliminate or limit the personal liability of a 

member or a manager for monetary damages for breach of any 

duty provided for in [section 25); and 

(b) provide for indemnification of the member or the 

manager for judgments, settlements, penalties, fines, or 

expenses incurred in a proceeding to which an individual is 

a party because the individual is or was a member or a 

manager. 

(2) A provision permitted under subsection (l) may not 

limit or eliminate the liability of a member or a manager 

for: 

(a) the amount of a financial benefit received by a 

member or a manager to which the member or the manager is 

not entitled; 

(b) an intentional infliction of harm by the member or 

the manager on the limited liability company or its members: 

(c) an intentional violation of criminal law by the 

member or the manager; or 

(d) an unlawful distribution by the member or the 

manager. 

NEW SECT ION. Section 28. Records and iofor-t ion. ( l ) 

Onless otherwise provided in the articles of organization or 

a written operating agreement, a limited liability company 

shall keep at its principal place of business the following: 

(a) a current and past list, setting forth the full 
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name and last-known mailing address of each member and 

manager, if any, set forth in alphabetical order; 

(b) a copy of the articles of organization and all 

amendments to the articles, together with executed copies of 

any powers of attorney pursuant to which any articles have 

been executed; 

(c) copies of the limited liability company's federal, 

state, and local income tax returns and financial 

statements, if any, for the 3 most recent years or, if the 

returns and statements were not prepared for any reason, 

copies of the information and statements provided to or that 

should have been provided to the members to enable them to 

prepare their federal, state, and local tax returns for the 

period; 

(d) copies of any effective written operating 

agreements and all amendments and copies of any ~ritten 

operating agreements no longer in effect: 

(e) unless provided in writing 

agreement: 

in an operating 

(i) a writing, if any, setting forth the amount of 

cash, the agreed value of other property or services 

contributed by each member, and the times or events upon 

which any additional contributions agreed to by each member 

are to be made; 

(ii) a writingr if anyr stating events that require the 
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limited liability company to be dissolved and its affairs 

wound up; and 

(iii) other writings, if any, prepared pursuant to a 

requirement in an operating agreement. 

(2) A member may, at the member's own expense, inspect 

and copy any limited liability company record, wherever the 

record is located, upon reasonable request during ordinary 

business hours. 

(3) Members, if the management of the limited liability 

company is vested in the members, or managers, if management 

of the limited liability company is vested in the managers, 

shall render, to the extent the circumstances make it just 

and reasonable, true and full information of all things 

affecting the members to any member and to the legal 

representative of any deceased member or of any member under 

legal disability. 

(4) Failure of the limited liability company to keep or 

maintain any of the records or information required pursuant 

to this section may not be grounds for imposing liability on 

any person for the debts and obligations of the limited 

liability company. 

NEW SECTION. Section 29. Contributions to capital. An 

interest in a limited liability company may be issued in 

exchange for property, services rendered, or a promissory 

note or other obligation to contribute cash or property or 
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to perform services. 

NEW SECTION. Section 30. Liability for contribution. 

(1) A promise by a member to contribute to the limited 

liability company is not enforceable unless set out in a 

writing signed by the member. 

(2) (a) Except as provided in the articles of 

organization or the operating agreement, a member is 

obligated to the limited liability company to perform any 

enforceable promises to contribute cash or property or to 

perform services even if the member is unable to perform 

because of death, disability, or other reason. 

(b) If a member does not make the required contribution 

of property or services, the member is obligated, at the 

option of the limited liability company, to contribute cash 

equal to that portion of value or the stated contribution 

that has not been made. 

(3) (a) Unless otherwise provided in the articles of 

organization or the operating agreement, the obligation of a 

member to make a contribution or return money or other 

property paid or distributed in violation of [sections l 

through 78] may be compromised only with the unanimous 

consent of the members. 

(b) Notwithstanding the compromise, the original 

obligation may be enforced by a creditor of a limited 

liability company who extends credit or otherwise acts in 
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reliance on the obligation after the member signs a writing 

that reflects the obligation and before the amendment or 

compromise. 

NEW SECTION. Section 31. Sharing of profits and 

losses. Unless otherwise provided in the articles of 

organization or a written operating agreement, each member 

must be repaid that member's contributions to capital and 

share equally in the profits, losses, and surpluses 

remaining after all liabilities, including those to members, 

are satisfied. 

NEW SECTION. Section 32. Sharing of distributions. 

Except as provided in [sections 33 and SO], distributions of 

cash or other assets of a limited liability company must be 

shared among the members and among classes of members in the 

manner provided in writing in the articles of organization 

or the operating agreement. If the articles of organization 

or the operating agreement does not so provide in writing, 

each member shall share equally in any distribution. A 

member is entitled to receive distributions described in 

this section from a limited liability company to the extent 

and at the times or upon the happening of the events 

specified in the articles of organization or the operating 

agreement or at the times determined by the members or 

managers pursuant to (section 26]. 

NEW SECTION. Section 33. Distributions on event of 
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event of 

not cause 

dissolution, a dissociating member is entitled to receive: 

(l) any distribution to which the member is entitled 

under the articles of organization or the operating 

agreement; and 

(2) if not otherwise provided in the articles of 

organization or the operating agreement, within a reasonable 

time after dissociation, the fair value of the member's 

interest in the limited liability company as of the date of 

dissociation based upon the member's right to share in 

distributions from the limited liability company. 

NEW SECTION. Section 34. Distribution in kind. Except 

as provided in the articles of organization or the operating 

agreement: 

(1) a member, regardless of the nature of the member's 

contribution, may not demand or receive any distribution 

from a limited liability company in any form other than 

cash; and 

(2) a member may not be compelled to accept from a 

limited liability company a distribution of any asset in 

kind to the extent that the percentage of the asset 

distributed to the members exceeds a percentage of Lhat 

asset that is equal to the percentage in which the member 

shares in distributions from the limited liability company. 
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NEW SECTION. Section 35. Distributions. ( 1) A 

distribution may not be made if, after giving effect to the 

distribution: 

(a) the limited liability company would not be able to 

pay its debts as they become due in the usual course of 

business; or 

(b) the limited liability company's total assets would 

be less than the sum of its total liabilities plus, unless 

the articles of organization or the operating agreement 

provides otherwise, the amount that would be needed, if the 

li■ited liability company were to be dissolved at the time 

of the distribution, to satisfy the preferential rights of 

other members upon dissolution that are superior to the 

rights of the member receiving the distribution. 

(2) The limited liability company may bas~ a 

determination that a distribution is not prohibited under 

subsection (l) on either: 

(a) financial statements prepared on the basis of 

accounting practices and principles that are reasonable 

under the circumstances; or 

(b) a fair valuation or other method that is reasonable 

under the circumstances. 

(3) Except as provided in subsection (5), the effect of 

a distribution under subsection (1) is measured as of: 

(a) the date the distribution is authorized if the 
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date of 

(b) the date payment is made if it occurs more than 120 

days after the date of authorization. 

(4) A limited liability company's indebtedness to a 

member incurred by reason of a distribution to be made to 

that member in accordance with this section is at parity 

with the limited liability company's indebtedness to its 

general unsecured creditors, except as otherwise provided by 

agreement. 

(5) For purposes of this section: 

(a) if terms of indebtedness provide that payment of 

principal and interest is to be made only if and to the 

extent that payment of a distribution to members could then 

be made under this section, indebtedness of a limited 

liability company, including indebtedness issued as a 

distribution, is not a liability for purposes of 

determinations made under subsection (2); and 

(b) if the indebtedness is issued as a distribution, 

each payment of principal or interest on the indebtedness is 

treated as a distribution, the effect of which is measured 

on the date the payment is actually made. 

NEW SECTION. Section 36. Liability upon wrongful 

distribution. 11) A member or manager who votes for or 

assents to a distribution in violation of the articles of 
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organization, the operating agreement, or [section 35] is 

personally liable to the limited liability company, but not 

to other persons, for the amount of the distribution that 

exceeds what could have been distributed without violating 

[section 35) or the articles of organization or the 

operating agreement if it is established that the member or 

manager did not act in compliance with [section 35]. 

(2) A member or manager held liable under subsection 

(1) for an unlawful distribution is entitled to 

contribution: 

(a) from each other member or manager who voted for or 

assented to the unlawful distribution; and 

(b) from each member for the amount the member 

received, knowing that the distribution was made in 

violation of {section 35] or the articles of organization or 

the operating agreement. 

NEW SECTION. Section 37. Right to distribution. 

Subject to {section 50], when a member becomes entitled to 

receive a distribution, the member has the status of and is 

entitled to all remedies available to a creditor of the 

limited liability company with respect to the distribution. 

NEW SECTION. Section 38. ownership of li■ited 

liability co■pany property. (1) Property transferred to or 

otherwise acquired by a limited liability company becomes 

property of the limited liability company. A member has no 
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interest in specific limited liability company property. 

(2) Property may be acquired, held, and conveyed in the 

name of the limited liability company. Any estate in real 

property may be acquired in the name of the limited 

liability company, and title to any estate acquired must 

vest in the limited liability company rather than in the 

members individually. 

NEW SECTION. Section 39. Transfer of real property. 

(l) Except as provided in subsection (5), title to property 

of the limited liability company that is held in the name of 

the limited liability company may be transferred by an 

instrument of transfer executed by any member in the name of 

the limited liability company. 

(2) Title to property of the limited liability company 

that is held in the name of one or more members or managers 

may be transferred by an instrument of transfer executed by 

the persons in whose name title is held if there is an 

indication in the instrument transferring title to the 

property to them of: 

(a) their capacity as members or managers of a limited 

liability company; or 

(b) the existence of a limited liability company, even 

if the name of the limited liability company is not 

indicated. 

(3) Property transferred under subsection (l) or (2) 
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may be recovered by the limited liability company if it 

proves that the act of the person executing the instrument 

of transfer did not bind the limited liability company under 

(section 20) unless the property has been transferred by the 

initial transferee or a person claiming through the initial 

transferee to a subsequent transferee who gives value 

without having notice that the person who executed the 

instrument of initial transfer lacked authority to bind the 

limited liability company. 

(4) Title to property of the limited liability company 

may be transferred free of any claims of the limited 

liability company or its members by the persons in whose 

name title is held to a transferee who gives value without 

having notice that it is property of a limited liability 

company if title is held in the name of one or more persons 

other than the limited liability company and there is no 

indication in the instrument transferring title to the 

property to them of: 

(a) their capacity as members or managers of a limited 

liability company; or 

(bl the existence of a limited liability company. 

(5) If the articles of organization provide that 

management of the limited liability company is vested in a 

manager or managers: 

(a) title to property of the limited liability company 
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that is held in the name of the limited liability company 

may be transferred by an instrument of transfer executed by 

any manager in the name of the limited liability company; 

and 

(b) a member, acting solely in the capacity of a 

member, may not transfer title as provided in subsection 

< s I (a I. 

NEW SECTION. Section 40. Nature of aeabership 

interest. A membership interest is personal property. 

NEW SECTION. Section 41. Assignaent of membership 

interest. (1) Except as provided in writing in the articles 

of organization or an operating agreement: 

(a) a membership interest is assignable in whole or in 

part; 

(b) an assignment entitles the assignee to receive, ta 

the extent assigned, only the distributions to which the 

assignor would be entitled; 

(c) an assignment of a membership interest does not of 

itself dissolve the limited liability company or entitle the 

assignee to participate in the management and affairs of the 

limited liability company or to become or to exercise any 

rights of a member; 

(di until the assignee of a limited liability company 

interest becomes a member, the assignor continues to be a 

member and to have the power to exercise rights of a member, 
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subject to the members• right to remove the assignor 

pursuant to [section 45(l)(c)(ii)J; 

(e) until an assignee of a membership interest becomes 

a member, the assignee has no liability as a member solely 

as a result of the assignment; and 

(f) the assignor of a membership interest is not 

released from liability as a member solely as a result of 

the assignment. 

(2) The articles of organization or an operating 

agreement may provide that a member's interest in a limited 

liability company may be evidenced by a certificate of 

membership interest issued by the limited liability company 

and may also provide for the assignment or transfer of a 

membership interest represented by a certificate and make 

other provisions with respect to the certificates. 

(3) Unless otherwise provided in the articles of 

organization or an operating agreement, the pledge or 

granting of a security interest, lien, or other encumbrance 

in or against any of the membership interest of a member is 

not an assignment and may not cause the member to cease to 

be a member or to cease to have the power to exercise any 

rights or powers of a member. 

NEW SECTION. Section 42. Rights of judgaent creditor. 

On application to a court of competent jurisdiction by any 

judgment creditor of a member, the court may charge the 
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membership interest of the member with payment of the 

unsatisfied amount of judgment, with interest. To the extent 

charged, the judgment creditor has only the rights of an 

assignee of the membership interest. [Sections 1 through 78) 

does not deprive a member of the benefit of any exemption 

laws applicable to a membership interest. 

NEW SECTION. Section 43. Right of assignee to bec0111e 

aeaber. (1) Except as otherwise provided in the articles of 

organization or a written operating agreement, an assignee 

of an interest in a limited liability company may become a 

member only if the other members unanimously consent. 

(2) An assignee who becomes a member has, to the extent 

assigned, the rights and powers of and is subject to the 

restrictions and liabilities of a member under the articles 

of organization, an operating agreement, and [sections l 

through 78). An assignee who becomes a member is liable for 

obligations of the assignor to make contributions and ta 

return distributions under [section 30]; however, the 

assignee is not obligated for liabilities of which the 

assignee had no knowledge at the time the assignee became a 

member and that could not be ascertained from the articles 

of organization or a written operating agreement. 

( 3) Whether or not an assignee of a membership interest 

becomes a member, the assignor is not released from 

liability to the limited liability company under (section 
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30). 

( 4) 

articles 

Except as otherwise 

of organization or 

provided in writing in the 

the operating agreement, a 

member who assigns the member's entire interest in the 

limited liability company ceases to be a member and to have 

the power to exercise any rights of a member when the 

assignee becomes a member with respect to the assigned 

interest. 

NEW SECTION. Section 44. Adaission of aeabers. ( 1) 

Subject to subsection (2), a person may become a member in a 

limited liability company: 

(a) in the case of a 1 imi ted 

liability company interest 

person acquiring a 

directly from the limited 

liability company, upon compliance with the articles of 

organization or the operating agreement or, if the articles 

of organization or the operating agreement does not so 

provide in writing, upon the written consent of all members; 

and 

(b) in the case of an assignee of a limited liability 

company interest, as provided in (section 41). 

(2) The effective time of admission of a member to a 

limited liability company is the later of, 

(a) the date the limited liability company is formed: 

or 

(b) the time provided in the articles of organization 
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or the operating agreement or, if no time is provided, when 

the person 1 s admission is reflected in the records of the 

limited liability company. 

NEW SECTION. Section 45. Events of dissociation. (1) A 

person ceases to be a member of a limited liability company 

upon the occurrence of one or more of the following events: 

(a) the member withdraws by voluntary act from the 

limited liability company as provided in subsection (3); 

(b) the member ceases to be a member of the limited 

liability company as provided in [section 43); 

(c) the member is removed as a member: 

(i) in accordance with the articles of organization or 

the operating agreement; or 

(ii) subject to contrary written provisions in the 

articles of organization or the operating agreement, by an 

affirmative vote of a majority of the members who have not 

assigned their interests when the member assigns all the 

member's interest in the limited liability company; 

(d) subject to contrary written provisions in the 

articles of organization or the operating agreement or 

written consent of all members at the time, the member: 

(i) makes an assignment for the benefit of creditors; 

(ii) files a voluntary petition in bankruptcy: 

(iii) is adjudicated as bankrupt or insolvent; 

(iv) files a petition or answer seeking reorganization, 
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arrangement, composition, readjustment, liquidation, 

dissolution, or similar relief under any statute, law, or 

regulation; 

(v) files an answer or other pleading admitting or 

failing to contest the material allegations of a petition 

filed against the member in any proceeding under subsection 

(l)(d); or 

(vi) seeks, consents to, or acquiesces in the 

appointment of a trustee, receiver, or liquidator of the 

member or of any substantial part of the member's 

properties; 

(e} subject to contrary written provisions in the 

articles of organization or the operating agreement or 

written consent of all members at the time if: 

(i) 120 days after the COllllllencement of any proceeding 

against the member seeking reorganization, arrangement, 

composition, readjustment, liquidation, dissolution, or 

similar relief under any statute, law, or regulation, the 

proceeding has not been dismissed; 

(ii) within 90 days after the appointment without the 

member's consent or acquiescence of a trustee, receiver, or 

liquidator of the member or of any substantial part of the 

member's properties, the appointment is not vacated or 

stayed; or 

(iii) within 90 days after the expiration of any stay, 
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the appointment is not vacated; 

(f) subject to contrary written provisions in the 

articles of organization or the operating agreement or 

written consent cf all members at the time, in the case of a 

member who is an individual: 

(i) the member's death; or 

(ii) the entry of an order by a court of competent 

jurisdiction adjudicating the member incompetent to manage 

the member's person or estate: 

{g) subject to contrary written provisions in the 

articles of organization or the operating agreement or 

written consent of all members at the time, in the case of a 

member who is a trustee or is acting as a member by virtue 

of being a trustee of a trust, the termination of the trust 

but not merely the substitution of a new trustee; 

(h) subject to contrary written provisions in the 

articles of organization or the operating agreement or 

written consent of all members at the time, in the case of a 

member that is a separate limited liability company. the 

dissolution and commencement of winding up of the separate 

limited liability company; 

(i) subject to contrary written provisions in the 

articles of organization or the operating agreement or 

written consent of all members at the time, in the case of a 

member that is a corporation, the filing of articles of 
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dissolution, or the equivalent for the corporation, or 

involuntary dissolution and the lapse of 90 days after 

notice to the corporation 

reinstatement of its charter; 

of revocation without a 

(j) subject to contrary written provisions in the 

articles of organization or the operating agreement or 

written consent of all members at the time, in the case of 

an estate, the distribution by the fiduciary of the estate's 

entire interest in the limited liability company; or 

(k) if the limited liability company is a professional 

limited liability company, a member becomes a disqualified 

person. 

(2) The members may provide in writing in the articles 

of organization or the operating agreement for other events 

that result in a person ceasing to be a member of the 

limited liability company. 

(3) Unless the articles of organization or the 

operating agreement provides in writing that a member may 

not withdraw by voluntary act from a limited liability 

company, the member may withdraw at any time by giving 30 

days' written notice to the other members or other notice 

required in the articles of organization or the operating 

agreement. Unless otherwise provided in the articles of 

organization or the operating agreement, in the case of a 

limited liability company for a definite term or particular 
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undertaking, a withdrawal by a member before the expiration 

of that term is a breach of the articles of organization or 

the operating agreement. If a member has the power to 

withdraw but the withdrawal violates a provision of the 

articles of organization or is a breach of the operating 

agreement or the withdrawal occurs as a resuit of otherwise 

wrongful conduct of the member, the limited liability 

company may: 

(a) recover from the withdrawing member damages for 

violation of the articles of organization or for breach of 

the operating agreement, including the reasonable cost of 

obtaining replacement of the services the withdrawn member 

was obligated to perform; 

(b) offset the damages against the amount otherwise 

distributable to the member; and 

(c) pursue any other remedies provided for in the 

articles of organization or the operating agreement or 

otherwise available under applicable law. 

NEW SECTION. Section 46. Dissolution. A limited 

liability company is dissolved and its affairs must be wound 

up when one of the following occurs: 

(l) at the time or upon the occurrence of events 

specified in writing in the articles of organization or 

operating agreement; 

(2) the written consent of all members; 
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(3) an event of dissociation of a member, unless the 

business of the limited liability company is continued Uy 

the consent of all the remaining members within 90 days 

following the occurrence of an event of dissociation or as 

otherwise provided in writing in the articles of 

organization or operating agreement; oc 

(4) entry of a decree of judicial dissolution under 

{section 47]. 

NEW SECTION. Section 47. Judicial dissolution. On 

application by or for a member, a district court may order 

dissolution of a limited liability company, or other 

appropriate relief, when it is not reasonably practicable to 

carry on the business in conformity with the articles of 

organization or operating agreement. 

NEW SECTION. Section 48. Winding up. (1) Except as 

otherwise provided in the articles of organization or the 

operating agreement, the business or affairs of the limited 

liability company may be wound up: 

(a) by the members or managers who have authority under 

[section 23] to manage the limited liability company prior 

to dissolution; or 

(b) if one or more of the members or managers have 

engaged in wrongful conduct or upon other cause shown, by 

the district court on application of any member or any 

member's legal representative or assignee. 
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(2) The persons winding up the business or affairs of 

the limited liability company may, in the name of and for 

and on behalf of the limited liability company: 

(a) prosecute and defend suits; 

(b) settle and close the business of the limited 

liability company; 

(c) dispose of and transfer the property of the limited 

liability company; 

(d) discharge the liabilities of the limited liability 

company; and 

(e) distribute to the members any remaining assets of 

the limited liability company. 

NEW SECTION. Section 49. Agency power of members or 

11anagers after dissolution. (1) Except as provided in 

subsections (3) through (5), after an event causing 

dissolution of the limited liability company, a member may 

bind the limited liability company: 

(a) by an act appropriate for winding up the limited 

liability company 1 s affairs or completing transactions 

unfinished at dissolution; and 

lb) by any transaction that would have bound the 

limited liability company, if it had not been dissolved, if 

the other party to the transaction does not have notice of 

the dissolution. 

(2) The filing of the articles of dissolution is 
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presumed to constitute notice of dissolution for purposes of 

subsection (l)(b). 

(3) An act of a member that would not otherwise be 

binding on the limited liability company under subsection 

(1) is binding if it is authorized by the limited liability 

company. 

(4) An act of a member that would be binding under 

subsection (1) or would be otherwise authorized and that is 

in contravention of a restriction on authority may not bind 

the limited liability company to persons having knowledge of 

the restriction. 

(5) If the articles of organization vest management of 

the limited liability company in managers, a manager may 

exercise the authority of a member under subsection (1) and 

a member may not exercise the authority if the member is 

acting solely in the capacity of a member. 

NEW SECTION. Section 50. Distribution of assets. Upon 

the winding up of a limited liability company, the assets 

must be distributed as follows: 

(1) to creditors, including members and managers who 

are creditors, to the extent otherwise permitted by law, in 

satisfaction of liabilities of the limited liability 

company, whether by payment or the making of reasonable 

provision far payment, other than liabilities to members for 

distributions under [section 33 or 34); 
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otherwise provided in the articles of 

an operating agreement, to members and 

in satisfaction of liabilities for 

distributions under [section 33 or 34]; and 

{ J) unless otherwise provided in the articles of 

organization or an operating agreement, to members first for 

the return of their contributions and second respecting 

their limited liability company interests, in the 

proportions in which the members share in distributions. 

NEW SECTION. Section 51. Articles of dissolution. Upon 

the dissolution and the commencement of winding up of the 

limited liability company, articles of dissolution must be 

filed in the office of the secretary of state and must set 

forth: 

(1) the name of the limited liability company; 

(2) the date of filing of its articles of organization 

and all amendments to the articles; 

(3) the reason for filing the articles of dissolution; 

(4) the effective date of the articles of dissolution, 

which must be a date certain, if they ace not to be 

effective upon the filing; 

(5) any other information that the members or managers 

filing the articles determine necessary; 

(6) the name of the agent or agents authorized to 

receive service of pcocess after dissolution of the limited 
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liability company; and 

(7) the name of the person or persons authorized to 

wind up the business and authorized to execute documents on 

behalf of the limited liability company. 

NEW SECTION. Section 52. Revocation of dissolution. 

(1) A for~igft limited liability company may revoke its 

dissolution within 120 days of the effective date of the 

articles of dissolution. 

(2) Revocation of dissolution must be authorized in the 

same manner as the dissolution was authorized unless that 

authorization permitted revocation by action of the board of 

directors alone, in which event the board of directors may 

revoke the dissolution without shareholders' action. 

(3) After the revocation of dissolution is authorized, 

the for~igft limited liability company may revoke the 

dissolution by delivering to the secretary of state, for 

filing, articles of revocation of dissolution, together with 

a copy of its articles of dissolution, that set forth: 

(a) the name of the forei9ft limited liability company; 

(b) the effective date of the dissolution that was 

revoked; 

tc) the date that the revocation of dissolution was 

authorized; and 

(di a statement of the action that was taken to revoke 

the dissolution. 
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(4) Unless a delayed effective date is specified, 

revocation of dissolution is effective when the articles of 

revocation of dissolution are filed. 

(5) When the revocation of dissolution is effective, it 

relates back to and takes effect as of the effective date of 

the dissolution, and the foreign limited liability company 

resumes carrying on its business as if dissolution had never 

occurred. 

NEW SECTION. Section 53. Known claias against 

dissolved li■ited liability companies. (1) A dissolved 

limited liability company may dispose of the known claims 

against it by filing articles of dissolution pursuant to 

(section 53) and following the procedure described in this 

section. 

(2) The dissolved limited liability company shall 

notify its known claimants in writing of the dissolution at 

any time after the effective date of the dissolution. The 

written notice must: 

(a) describe information that must be included in a 

claim; 

(b) provide a mailing address where a claim may be 

sent; 

(c) state the deadline, which may not be less than 120 

days from the later of the effective date of the written 

notice or the filing of the articles of dissolution pursuant 
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to [section 51), by which the dissolved limited liability 

company must receive the claim; and 

(d) state that the claim will be barred if not received 

by the deadline. 

(3) A claim against the dissolved limited liability 

company is barred; 

(a) if a claimant who was given written notice under 

subsection (2) does not deliver the claim to the dissolved 

limited liability company by the deadline; or 

(b) if a claimant whose claim was rejected by the 

dissolved limited liability company does not commence a 

proceeding to enforce the claim within 90 days from the 

effective date of the rejection notice. 

(4) For purposes of this section, "claim" does not 

include a contingent liability or a claim based on an event 

occurring after the effective date of the dissolution. 

NEW SECTION. Section 54. Unknown claias against 

dissolved liaited liability coapanies. (l) Subject to 

[section 53), the dissolution of a limited liability 

company, including dissolution by the expiration of its 

term, does not take away or impair any remedy available to 

or against the limited liability company or its members or 

managers for any claim or right, whether or not the claim or 

right existed or accrued prior to dissolution. A proceeding 

by or against the limited liability company may be 
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prosecuted or defended by the limited liability company in 

its name. The members and managers have power to take action 

as appropriate to protect the remedy, right, or claim. 

(2) A claim may be enforced under [section 53) or this 

section: 

(a) against the dissolved limited liability company, to 

the extent of the undistributed assets; or 

(b) if the assets have been distributed in liquidation, 

against a member of the dissolved limited liability company, 

to the extent of the member's pro rata share of the claim or 

the corporate assets distributed to the member in 

liquidation, whichever is less, but a member's total 

liability for all claims under this section may not exceed 

the total amount of assets distributed to the member. 

(3) Subsections (1) and (2) apply to foreign limited 

liability companies and their members transacting business 

in this state for any claims otherwise arising or accruing 

under Montana law. 

NEW SECTION. Section 55. Authority to transact 

business required. (1) A foreign limited liability company 

may not transact business in this state until it obtains a 

certificate of authority from the secretary of state. 

(2) The following activities, among others, do not 

constitute transacting business within the meaning of 

subsection (1): 

-58- SB 146 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0146/02 

(a) maintaining, defending, or settling any proceeding; 

(b) holding meetings of the members or managers or 

carrying on other activities concerning internal affairs of 

the limited liability company; 

(c) maintaining bank accounts; 

(d) maintaining offices or agencies for the transfer, 

exchange, and registration of the limited liability 

company's own securities or maintaining trustees 

depositaries with respect to those securities; 

(e) selling through independent contractors; 

or 

(f) soliciting or obtaining orders, whether by mail or 

through employees or agents or otherwise, if the orders 

require acceptance outside this state before they become 

contracts; 

(g) creating or acquiring indebtedness, mortgages, and 

security interests in real or personal property; 

(h) securing or collecting debts or enforcing mortgages 

and security interests in property securing the debts; 

(i) owning real or personal property that is acquired 

incident to activities described in subsection (2)(h) if the 

property is disposed of within 5 years after the date of 

acquisition, does not produce income, or is not used in the 

performance of a function of the limited liability company; 

(j) conducting an isolated transaction that is 

completed within 30 days and that is not a transaction in 
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the course of repeated transactions of a similar nature; or 

(k) transacting business in interstate commerce. 

(3) The list of activities in subsection (2) is not 

e~haustive. 

NEW SECTION. Section 56. Consequences of transacting 

business without authority. (1) A foreign limited liability 

company transacting business in this state without a 

certificate of authority may not maintain a proceeding in 

any court in this state until it obtains a certificate of 

authority. 

(2) The successor to a foreign limited liability 

company that transacted business in this state without a 

certificate of authority and the assignee of a cause of 

action arising out of that business may not maintain a 

proceeding based on that cause of action in any court in 

this state until the foreign limited liability company or 

its successor obtains a certificate of authority. 

(3) A court may stay a proceeding commenced by a 

foreign limited liability company or its successor or 

assignee until it determines whether the foreign corporation 

or its successor or assignee requires a certificate of 

authority. If it determines that a certificate is required, 

the court may further stay the proceeding until the foreign 

limited liability company or its successor obtains the 

certificate. 
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(4) A foceign limited liability company is liable for a 

civil penalty of $5 for each day, but not to exceed a total 

of $1,000 for each year, that it transacts business in this 

state without a certificate of authority. The attorney 

general may collect all penalties due under this subsection 

and deposit them to the general fund. 

(5) Notwithstanding the provisions of subsections (1) 

and (2), the failure of a foreign limited liability company 

to obtain a certificate of authority does not impair the 

validity of its acts or prevent it from defending any 

proceeding in this state. 

NEW SECTION. Section 57. Application for certificate 

of authority. (l) A foreign limited liability company may 

apply for a certificate of authority to transact business in 

this state by delivering an application to the secretary of 

state for filing. The application must set forth: 

(a) the name of the foreign limited liability company 

or, if its name is unavailable for use in this state, a name 

that satisfies the requirements of [section 63); 

(b) the name of the state or country under whose law it 

is organized; 

(c) its date of organization and period of duration; 

(d) the street address of its principal office; 

(e) the address of its registe,ed office in this state 

and the name of its registered agent at that office; and 
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(f) the names and usual business addresses of its 

current managers, if different from its membe·rs. 

(2) A foreign limited liability company shall deliver 

with the completed application a certificate of existence or 

a similar document authenticated by the secretary of state 

or other official having custody of corporate records in the 

state or country under whose law the foreign limited 

liability company is organized. 

NEW SECTION. Section 58. Registered office and 

registered agent of foreign li■ited liability cOllpany. Each 

foreign limited liability company authorized to transact 

business in this state shall continuously maintain in this 

state: 

(1) a registered office that may be the same as any of 

its places of business; and 

(2) a registered agent who may be: 

(a) an individual who resides in this state and whose 

business office is identical with the registered office; or 

(b) a domestic corporation, a limited liability 

company, or a foreign corporation or foreign limited 

liability company authorized to transact business in this 

state. 

NEW SECTION. Section 59. Resignation of registered 

agent of foreign li■ited liability coapany. (l) The 

registered agent of a foreign limited liability company may 
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resign the agency appointment by signing and delivering to 

the secretary of state for filing the original and two 

copies of a statement of resignation. The statement of 

resignation may include a statement that the registered 

office is also discontinued. 

(2) After filing the statement, the secretary of state 

shall attach the filing receipt to one copy and mail the 

copy and receipt to the registered office if the office has 

not been discontinued. The secretary of state shall mail the 

other copy to the foreign limited liability company at its 

principal office address shown in its most recent annual 

report. 

(3) The agency appointment is terminated and the 

registered office discontinued, if provided in the 

statement, 30 days after the date on which the statement was 

filed. 

NEW SECTION. Section 60. Change of registered office 

or registered agent of foreign li■ited liability company. 

(1) A foreign limited liability company authorized to 

transact business in this state may change its registered 

office or registered agent, or both, by delivering to the 

secretary of state, for filing, a statement of change 

setting forth: 

(a) the foreign limited liability company 1 s name; 

( b) the street address of its current registered 
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office, 

(cl if the address of its registered office is to be 

changed, the new address of the registered office; 

(d) the name and address of its current registered 

agent; 

(e) if its registered agent or the agent's address is 

to be changed, the name and address of the successor 

registered agent or the current registered agent's new 

address; and 

(f) the fact that after the change or changes are made, 

the street addresses of its registered office and the 

business office of its registered agent are identical. 

(2) If a registered agent changes the street address of 

the registered agent's business office, the registered agent 

may change the street address of the registered office. of 

any foreign limited liability company for which the 

registered agent is the registered agent by notifying the 

foreign limited liability company in writing of the change 

and signing, either manually or in facsimile, and delivering 

to the secretary of state, for filing, a statement of change 

that complies with the requirements of subsection (1) and 

that states that the foreign limited liability company has 

been notified of the change. 

NEW SECTION. Section 61. A■ended certificate of 

.authority. (1) A foreign limited liability company 
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authorized to transact business in this state shall obtain 

an amended certificate of authority from the secretary of 

state if it changes: 

(a) its name: 

(bl the period of its duration; or 

(C) the state or country of its organization. 

(2) The requirements of [section 57] for obtaining an 

original certificate of authority apply to obtaining an 

amended certificate under this section. 

NEW SECTION. Section 62. l!ffect of certificate of 

authority. (1) A certificate of authority issued by the 

secretary of state authorizes a foreign limited liability 

company to transact business in this state subject to the 

right of the state to revoke the certificate as provided in 

(sections 55 through 68]. 

(2) A foreign limited liability company with a valid 

certificate of authority has the same rights and privileges 

as a domestic company of similar character and, except as 

otherwise provided by [sections 55 through 68], is subject 

to the same duties, restrictions, penalties, and liabilities 

imposed on a domestic limited liability company of similar 

character. 

(3) [Sections 55 through 68] do not authorize the state 

to regulate the organization or internal affairs of a 

foreign limited liability company authorized to t-ransact 
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business in the state. 

NEW SECTION. Section 63. -- A certificate of 

authority may not be issued to a foreign limited liability 

company unless the name of the company satisfies the 

requirements of [section 3). If the name of a foreign 

limited liability company does not satisfy the requirements 

of [section 3], to obtain or maintain a certificate of 

authority: 

(1) the foreign limited liability company may add the 

words "limited company", the abbreviation "l.l.c.", or the 

abbreviation "l.c." to its name for use in this state; or 

(2) if its real name is unavailable, the foreign 

limited liability company may use an assumed business name 

that is available and that satisfies the requirements of 

[section 15] if it files the assumed business name with the 

secretary of state. 

NEW SECTION. Section 64. Withdrawal of foreign limited 

liability cc.pany. (1) A foreign limited liability company 

authorized to transact business in this state may not 

withdraw from this state until it obtains a certificate of 

withdrawal from the secretary of state. 

(2) A foreign limited liability company authorized to 

transact business in this state may apply for a certificate 

of withdrawal by delivering an application to the secretary 

of state for filing. The application must set forth: 
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(a) the name of the foreign limited liability company 

and the name of the state or country under whose law it is 

organized; 

(b) that it is not transacting business in this state 

and that it surrenders its authority to transact business in 

this state; 

(C) that it revokes the authority of its registeced 

agent to accept service on its behalf and appoints the 

secretary of state as its agent for service of process in 

any proceeding based on a cause of action arising during the 

time it was authorized to transact business in this state; 

(d) a mailing address to which the secretary of state 

may mail a copy of any process served on the secretary of 

state under subsection (3); 

(e) a commitment to notify the secretary of state in 

the future of any change in its mailing address; 

(f) that all taxes imposed on the foreign limited 

liability company by Title 15 have been paid, supported by a 

certificate by the department of revenue to be attached to 

the application to the effect that the department is 

satisfied from the available evidence that all taxes imposed 

have been paid. The issuance of the certificate does not 

relieve the corporation from liability for any taxes, 

penalties, or interest due the state of Montana. 

(g) additional information as may be necessary or 
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appropriate to enable the secretary of state to determine 

and assess any unpaid fees or taxes payable by the foreign 

limited liability company. 

(3) After the withdrawal of the foreign limited 

liability company is effective, service of process on the 

secretary of state under this section is service on the 

foreign limited liability company. Upon receipt of process, 

the secretary of state shall mail a copy of the process to 

the foreign limited liability company at the mailing address 

set forth under subsection (2). 

NEW SECTION. Section 65. Grounds for revocation. The 

secretary of state may commence a proceeding under [section 

66) to revoke the certificate of authority of a foreign 

limited liability company authorized to transact business in 

this state if: 

(1) the foreign limited liability company does not 

deliver its annual report to the secretary of state within 

140 days after it is due; 

12) the foreign limited liability company is without a 

registered agent or registered office in this state for 60 

days or more; 

(3) the foreign limited liability company does not 

inform the secretary of state under (section 5] that its 

registered agent or registered office has changed, that its 

registered agent has resigned, or that its registered office 
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has been discontinued within 60 days of the change, 

resignation, or discontinuance; or 

( 4) the secretary of state receives a duly 

authenticated certificate from the secretary of state or 

other official having custody of company records in the 

state or country under whose law the foreign limited 

liability company is organized, stating that it has been 

dissolved or disappeared as the result of a merger. 

NEW SECTION. Section 66. Procedure for and effect of 

revocation. (1) If the secretary of state determines that 

one or more grounds exist under [section 65] for revocation 

of a certificate of authority, the secretary of state shall 

serve the foreign limited liability company with written 

notice of the secretary of state's determination. 

(2) If the foreign limited liability company does not 

correct each ground for revocation or demonstrate to the 

reasonable satisfaction of the secretary of state that each 

ground determined by the secretary of state does not exist 

within 60 days after service of the notice is mailed, the 

secretary of state may revoke the foreign limited liability 

company's certificate of authority by signing a certificate 

of revocation that states the ground or grounds for 

revocation and the effective date of the revocation. The 

secretary of state shall file the original of the 

certificate and mail a copy to the foreign limited liability 
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company. 

( 3) The authority of a foreign limited liability 

company to transact business in this state ceases on the 

date shown on the certificate revoking its certificate of 

authority. 

(4) The secretary of state 1 s revocation of a foreign 

limited liability company's certificate of authority 

appoints the secretary of state as the foreign limited 

liability company's agent for service of process in any 

proceeding based on a cause of action that arose during the 

time the foreign limited liability company was authorized to 

transact business in this state. Service of process on the 

secretary of state under this subsection is service on the 

foreign limited liability company. Upon receipt of process, 

the secretary of state shall mail a copy of the process to 

the secretary of the foreign limited liability company at 

its principal office shown in its most recent annual report 

or in any subsequent communication received from the foreign 

limited liability company, stating the current mailing 

address of its principal office or, if no report or 

communication is on file, in its application for a 

certificate of authority. 

(5) Revocation of a foreign limited liability company's 

certificate of authority does not terminate the authority of 

the registered agent of the foreign limited liability 

-70- SB 146 



l 

2 

3 

4 

5 

6 

7 

8 

SB 0146/02 

company. 

NEW SECTION. Section 67. Appeal froa revocation. 11 l A 

foreign limited liability company may appeal the secretary 

of state's revocation of its certificate of authority to the 

district court within 30 days after service of the 

certificate of revocation is mailed. The foreign limited 

liability company may appeal by petitioning the court to set 

aside the revocation and by attaching to the petition copies 

9 of its certificate of authority and the secretary of state's 
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certificate of revocation. 

(2) The court may summarily order the secretary of 

state to reinstate the certificate of authority or may take 

any other action the court considers appropriate. 

(3) The court's final decision may be appealed as in 

other civil proceedings. 

NEW SECTION. Section 68. -ission of foreign 

professional liaited liability coapanies -- application -­

revocation. (l) A foreign professional limited liability 

company is entitled to a certificate of authority to 

transact business in this state only if: 

(a) the name of the foreign professional limited 

liability company meets the requirements of (section 73]; 

(b) the foreign professional limited liability company 

is organized only for purposes for which a professional 

limited liability company may be organized under [sections 
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72 through 78I: and 

(c) all the members and not less than one-half of the 

managers of the foreign professional 

company are qualified persons with respect 

professional limited liability company. 

limited liability 

to the foreign 

(2) Notwithstanding [section 55 I, a foreign 

professional limited liability company may not be required 

to obtain a certificate of authority to transact business in 

9 this state unless it maintains an office in this state for 

10 

11 

12 

13 

14 

15 

16 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

the conduct of business or professional practice. 

(3) The application for a certificate of authority must 

include a statement that all the members and not less than 

one-half of the managers are licensed in at least one state 

or territory or ·the ·District of Columbia to render a 

professional service described in the statement of purposes 

of the foreign professional limited liability company. 

(4) The certificate of authority may be revoked by the 

secretary of state if the foreign professional limited 

liability company fails to comply with any provision of 

[sections 72 through 78J. The licensing authority shall 

certify to the secretary of state, from time to time, the 

names of all foreign professional limited liability 

companies that have given cause for revocation, together 

with the pertinent facts, and shall concurrently mail to 

each foreign professional limited liability company at its 
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registered office in this state a notice that the 

certification has been made. A certificate of authority of a 

foreign professional limited liability company may not be 

revoked unless there have been both 60 days• notice of 

intent to revoke and a failure to correct the noncompliance 

during the 60 days. 

(5) A foreign professional limited liability company is 

subject to all other provisions of [sections 72 through 78) 

not inconsistent with this section. 

NEW SECTION. Section 69. Suits by and against li■ited 

liability co.pany. Suit may be brought by or against a 

limited liability company in its own name. 

NEW SECTION. Section 70. Authority to sue on behalf of 

li■ited liability ccapany. Except as otherwise provided in 

the articles of organization or the operating agreement, 

suit on behalf of the limited liability company may be 

brought in the name of the limited liability company by: 

(1) any member or members of a limited liability 

company, whether or not the articles of organization vest 

management of the limited liability company in one or more 

managers who are authorized to sue by the vote of more than 

one-half of the members, unless the vote of all members is 

required under [section 26(2)), provided that in determining 

the vote required under [section 26), the vote of a member 

who has an interest in the outcome of the suit that is 
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adverse to the interest of the limited liability company 

must be excluded; or 

(2) any manager or managers of a limited liability 

company, if the articles of organization vest management of 

the limited liability company in one or more managers, who 

are authorized to bring suit on behalf of the limited 

liability company by the vote required pursuant to [section 

26], provided that in determining the required vote, the 

vote of a manager who has an interest in the outcome of the 

suit that is adverse to the interest of the limited 

liability company must be excluded. 

NEW SECTION. Section 71. Merger. ( l) Pursuant to any 

agreement, a domestic limited liability company may merge 

with or into one or more limited liability companies formed 

under the laws of this state or any other state. The 

surviving limited liability company is as provided in the 

merger agreement. 

(2) A domestic limited liability company that is not 

the surviving limited liability company in the merger shall 

file articles of dissolution that must have an effective 

date not later than the effective date of the merger. 

(3) If, following a merger of one or more domestic 

limited liability companies or one or more limited liability 

companies formed under the laws of any other state, the 

surviving limited liability company is not a domestic 
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limited liability company, there must be attached to the 

articles of dissolution for each domestic limited liability 

company articles of merger executed by the surviving limited 

liability company: 

(a) stating that the surviving 1 imi ted liability 

company may be served with process in the state of Montana 

in any action, suit, or proceeding for the enforcement of 

any obligation of the domestic limited liability company; 

(b) irrevocably appointing the secretary of state as 

the surviving limited liability company•s agent to accept 

service of process in any action, suit, or proceeding; and 

(c) specifying the address to which a copy of process 

must be mailed ta the surviving limited liability company by 

the secretary of state. 

(4) When the articles of dissolution required by 

subsection (2) have become effective, the following must be 

vested in and enforced against the surviving limited 

liability company as they were in each of the limited 

liability companies that merged: 

(a) all of the rights, privileges, and powers of each 

of the limited liability companies that merged; 

(b) all property, real, personal, and mixed; 

(c) all debts due to any of the limited liability 

companies; and 

(d) all other things and causes of action belonging to 

-75- SB 146 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0146/02 

each of the limited liability companies. 

NEW SECTION. Section 72. Purposes of professional 

liaited liability companies. Professional limited liability 

companies may be organized under (sections 72 through 78] 

only for the purpose of rendering professional services and 

services ancillary to professional services within a single 

profession, except that a professional limited liability 

company may be organized for the purpose of rendering 

professional services within two or more professions and for 

any purpose or purposes for which companies may be organized 

under [sections l through 78] to the extent that the 

combination of professional purposes or professional and 

business purposes is permitted by the licensing laws and 

rules of this state applicable to the professions. 

NEW SECTION. Section 73. Professional limited 

liability coapany naae. The name of a domestic or foreign 

professional limited liability company: 

(1) must contain the words "professional limited 

liability company", "professional 1.1.c.", or "p.1.1.c."; 

and 

(2) must conform to rules promulgated by a licensing 

authority having jurisdiction of a professional service 

described in the articles of organization. 

NEW SECTION. Section 74. ProfeBSional 

liability coapany aanagers. At least one-half 
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managers of a professional limited liability company must be 

qualified persons with respect to the limited liability 

company. 

NEW SECTION. Section 75. Aeabership in professional 

liaited liability ca.pany. (l) Only the following persons 

may be members of a professional limited liability company: 

(a) natural persons authorized by law of this or any 

other state, a territory of the United States, or the 

District of Columbia to render a professional service 

permitted by the articles of organization of the 

professional limited liability company; 

(b) general partnerships in which all the partners are 

authorized by law of this or any other state, a territory of 

the United States, or the District of Columbia to render a 

professional service permitted by the articles of 

incorporation and in which at least one partner is 

authorized by law in this state to render a professional 

service permitted by the articles of organization of the 

peofessional limited liability company, and 

(c) domestic or foreign professional corporations and 

domestic or foreign professional limited liability companies 

authorized by law in this state to render a professional 

service permitted by the articles of organization of the 

professional limited liability company. 

(2) The licensing authority may by rule further 
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restrict or condition the issuance of membership interests 

in order to preserve ethical standards, but a rule may not 

cause a member at the time the rule becomes effective to 

become a disqualified person. 

NEW SECTION. Section 76. Rendering services. A 

domestic or foreign professional limited liability company 

may render professional services in this state only through 

natural persons permitted to render the services in this 

state; however, nothing in [sections 72 through 78] requires 

any person employed by a professional limited liability 

company to be licensed to perform services for which a 

license is not otherwise required or prohibits the rendering 

of professional services by a licensed natural person acting 

in that person's individual capacity, even if the person is 

a member or manager of a professional limited liability 

company. 

NEW SECTION. Section 77. Responsibility for services. 

(1) An individual who renders professional services as an 

employee of a domestic or foreign professional limited 

liability company is liable for any negligent or wrongful 

act or omission in which the individual personally 

participates to the same extent as if the individual had 

rendered the services as a sole practitioner. An employee of 

a professional limited liability company is not liable for 

the conduct of other employees unless the employee 1s at 
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fault in appointing, supervising, or cooperating with them. 

(2) A domestic or foreign professional limited 

liability company whose employee performs professional 

services within the scope of the employee's employment or 

apparent authority to act for the company is liable tu the 

same extent as the employee. 

( 3) Except as otherwise provided by statute, the 

personal liability of a member of a domestic or foreign 

professional limited liability company is no greater in any 

respect than that of a member of a limited liability company 

otherwise organized under (sections 72 through 78). 

NEW SECTION. Section 78. Relationship to clients and 

patients. (1) The relationship between an individual 

performing professional services as an employee of a 

domestic or foreign professional limited liability company 

and a client or patient is the same as if the individual 

performed the services as a sole practitioner. 

(2) The relationship between a domestic or foreign 

professional limited liability company performing 

professional services and the client or patient is the same 

as between the client or patient and the individual 

performing the services. 

(3) Any privilege applicable to communications between 

a person rendering professional services and the person 

receiving the services recognized under the statutory or 
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common law of this state extends to a domestic or foreign 

professional limited liability company and its employees. 

Section 79. Section 30-13-141, MCA, is amended to read: 

"30-13-141. Definitions. As used in 30-13-141 through 

30-13-147, the following definitions apply: 

(1) "Owner" means the person who owns the original 

fixation of sounds embodied in a master phonograph record, 

master disc, master tape, master film, or other device used 

for reproducing sounds on phonograph records, discs, tapes, 

films, or other articles upon which sound is recorded and 

from which the transferred recorded sounds are directly 

derived. 

(2) "Performer" means the person or persons appearing 

in a performance. 

(3) "Person" means any individual, firm, partnership, 

limited liability company, corporation, or association. 

{4) "Sound recording" means a phonograph record, disc, 

wire, tape, film, or other article en which sound is 

recorded." 

Section 80. Section 30-13-202, MCA, is amended to read: 

•30-13-202. Registration of assuaed business name 

vben p~ohibited. (1) When an application for registration or 

amendment to the registration of an assumed business name 

contains an assumed business name which is the same as or 

deceptively similar to an assumed business name already 
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registered or to any corporate name, limited partnership 

name, limited liability company name, trademark, or service 

mark re-gistered or reserved with the secretary of state, the 

secretary of state may not register the assumed business 

name fer which application is made. 

(2) When the applicant is other than a corporationL or 

limited partnership, or limited liability company, the 

secretary of state may not register the assumed business 

name for which application is made if the name applied for 

contains or there is added at the end of the name the word 

"corporation", "company", "incorporated", or "limited" or an 

abbreviation of one of 9tteh the words." 

Section 81. Section 30-13-301, MCA, is amended to read: 

"30-13-301. Definitions. In this part, unless the 

contezt requires otherwise, the following definitions apply: 

(1) "Applicant" means the person filing an application 

for registration of a trademark under this part or his the 

person's legal representatives, successors, or assigns. 

(2) •Mark" means any trademark or service mark entitled 

to re<1istration under this part whether registered or not. 

(3) "Person" means any individual, firm, partnership, 

limited liability company, corporation, association, union, 

or other organization. 

{4) "Registrant" means the person to whom the 

registration of a trademark under this part is issued or ~is 
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the person's legal representatives, successors, or assigns. 

(5) •service mark• means a mark used in the sale or 

advertising of services to identify the services of one 

person and distinguish them from the services of others. 

(6) "Trade name" means a word, name, symbol, device, or 

any combination thereof used by a person to identify h½s the 

person's business, vocation, or occupation and distinguish 

it from the business, vocation, or occupation of others. 

(7) "Trademark• means any word, name, symbol, device, 

or any combination thereof adopted and used by a person to 

identify goods made or sold by him the person and to 

distinguish them from goods made or sold by others." 

Section 82. Section 30-13-311, MCA, is amended to read: 

"30-13-311. Application for registration. (1) Subject 

to the limitations set forth in this part, a person who 

adopts and uses a mark in this state may file in the office 

of secretary of state, on a form to be furnished by the 

secretary of state, an application for registration of that 

mark setting forth information including but not limited to 

the following: 

(a) the name and business address of the person 

applying for aneh registration and, if a corporation, the 

state of incorporation or, if a limited liability company, 

the state of organization; 

(b) the essential feature of the mark to be registered; 
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(c) the goods or services in connection with which the 

mark is used and the mode or manner in which the mark is 

used in connection with sttcft the goods or services and the 

class in which stteh the goods or services fall; 

(d) the date when the mark was first used anywhere and 

the date when it was first used in this state by the 

applicant or his the applicant's predecessor in business; 

(e) a statement that the mark is presently in use in 

this state by the applicant; and 

(fl a statement that the applicant is the owner of the 

mark and that no other person has the right to use the mark 

in this state either in the identical form thereof or in a 

form that so nearly resembles it that it might be calculated 

to deceive or might be mistaken for it. 

(2) The application must be signed by the applicant or 

a member of the firm or limited liability company or an 

officer of the corporation or association applying. 

(3) The application must be accompanied by two copies 

of a specimen or facsimile of eaeh !!!! mark. 

(4) The application for registration must be 

accompanied by a filing fee as provided for in 30-13-320." 

Section 83. Section 35-1-308, MCA, is amended to read: 

"35-1-308. 

(a) must 

•incorporated", 

Corporate naae. (1) A corporate name: 

contain the word "'corporation", 

•company•, or •1i■ited"': the abbreviation 
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"corp.", "inc.", "co. 11
, or "ltd."; or words or abbreviations 

of similar meaning in another language; and 

(bl may not contain language that states or implies 

that the corporation is organized for a purpose or purposes 

other than those permitted by 35-1-114 and its articles of 

incorporation, 

(2) Except as authorized by subsections (3) and (4), a 

corporate name must be distinguishable in the records of the 

secretary of state from: 

(a) the corporate name 

incorporated or authorized to 

state; 

of another corporation 

transact business in this 

(b) a corporate name 

35-1-309 or 35-1-311; 

reserved or registered under 

(c) the fictitious name adopted by a foreign 

corporation authorized to transact business in this state 

because its real name is unavailable; 

(d) the corporate name of a not-for-profit corporation 

incorporated or authorized to transact business in this 

state; 

(e) the corporate name of a domestic corporation that 

has dissolved, but only distinguishable for a period of 120 

days after the effective date of its dissolution; and 

(f) any assumed business name, limited partnership 

namer limited liability company namer trademark, or service 
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mark registered or reserved with the secretary of state. 

(3) A corporation may apply to the secretary of state 

for authorization to use a name that is not distinguishable 

in the secretary of state 1 s records from one or more of the 

names described in subsection (2). The secretary of state 

shall authorize use of the name applied for if: 

(a) the other corporation consents to the use in 

writing and submits an undertaking in a form satisfactory to 

the secretary of state to change its name to a name that is 

distinguishable in the records of the secretary of state 

from the name of the applying corporation; or 

(b) the applicant delivers to the secretary of state a 

certified copy of the final judgment of a court of competent 

jurisdiction establishing the applicant's right to use the 

name applied for in the state. 

(4) A corporation may use the name, including the 

fictitious name, of another domestic or foreign corporation 

that is used in this state if the other corporation is 

incorporated or authorized to transact business in this 

state and the proposed user corporation: 

(a) has merged with the other corporation; 

(b) has been formed by reorganization of the other 

corporation; or 

(c) has acquired 

assets, including the 

all or substantially 

corporate name, of 

-as-

all 

the 

of the 

other 
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corporation. 

(5) This chapter does not control the use of fictitious 

names." 

Section 84. Section 35-1-1031, MCA, is amended to read: 

"35-1-1031. Corporate naae of foreign corporation. (1) 

If the corporate name of a foreign corporation does not 

satisfy the requirements Of 35-1-308, to obtain or maintain 

a certificate of authority to transact business in this 

state the foreign corporation shall: 

(a) add the word 11 corporation 11
, "incorporated", 

"company", or "limited" or the abbreviation "corp. 11
, "inc.", 

"co.", or "ltd." to its corporate name for use in this 

state; or 

(b) use a fictitious name to transact business in this 

state if its real name is unavailable and deliver to the 

secretary of state, for filing, a copy of the resolution of 

its board of directors, certified by its secretary, adopting 

the fictitious name. 

(2) Except as authorized by subsections (3) and (4), 

the corporate name of a foreign corporation, including a 

fictitious name, must be distinguishable in the records of 

the secretary of state from: 

(a) the corporate name of a corporation incorporated or 

authorized to transact business in this state; 

(b) a corporate name reserved or registered under 
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35-1-309 or 35-1-311; 

(c) the fictitious name of another foreign corporation 

authorized to transact business in this state; 

(d) the corporate name of a not-for-profit corporation 

incorporated or authorized to transact business in this 

state; 

(e) the corporate name of a domestic corporation that 

has dissolved, but only for a period of 120 days after the 

effective date of its dissolution; and 

(f) any assumed business name, limited partnership 

name, limited liability company name, trademark, or service 

mark registered or reserved with the secretary of state. 

(3) A foreign corporation may apply to the secretary of 

state for authorization to use in this state the name of 

another corporation, incorporated or authorized to transact 

business in this state, that is not distinguishable in the 

secretary of state's records from the name applied for. The 

secretary of state shall authorize use of the name applied 

for if: 

(a) the other corporation consents to the use in 

writing and submits an undertaking in a form satisfactory to 

the secretary of state to change its name to a name that is 

distinguishable in the records of the secretary of state 

from the name of the applying corporation; or 

(b) the applicant delivers to the secretary of state a 
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certified copy of a final judgment of a court of competent 

jurisdiction establishing the applicant's right to use the 

name applied for in this state. 

(4) A foreign corporation may use 1n this state the 

name of another domestic or foreign corporation, including 

the fictitious name, that is used in this state if the other 

corporation is incorporated or authorized to transact 

business in this state and the foreign corporation: 

(a) has merged with the other corporation; 

(b) has been formed by reorganization of the other 

corporation; or 

(C) 

assets, 

has acquired 

including the 

corporation. 

all or substantially 

corporate name, of 

all of the 

the other 

(5) If a foreign corporation authorized to transact 

business in this state changes its corporate name to one 

that does not satisfy the requirements of 35-1-308, it may 

not transact business in this state under the changed name 

until it adopts a name satisfying the requirements of 

35-1-308 and obtains an amended certificate of authority 

under 35-1-1029," 

Section 85. section 35-2-305, MCA, is amended to read: 

"35-l-305. Corporate naae. (l) A corporate name may not 

contain language stating or implying that the corporation is 

organized for a purpose other than that permitted by 
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35-2-117 and its articles of incorporation. 

(2) Except as authorized by subsections (3) and (4), a 

corporate name must be distinguishable in the records of the 

secretary of state from: 

(a) the corporate name of a nonprofit or business 

corporation incorporated or authorized to do business in 

this state; 

(b) a corporate name reserved or registered under Title 

35, chapter 1, 35-2-306, or 35-2-307; 

(c) the fictitious name of a foreign business or 

nonprofit corporation authorized to transact business in 

this state because its real name is unavailable; 

(d) the corporate name of a domestic business or 

nonprofit corporation that has been dissolved, but only 

distinguishable for a period of 120 days after the effective 

date of the dissolution; or 

(e} any assumed business name, limited partnership 

name, limited liability company name, trademark, or service 

mark registered or reserved with the secretary of state. 

(3) A corporation may apply to the secretary of state 

for authorization to use a name that is not distinguishable 

in the secretary of state's records from one or more of the 

names described in subsection (2). The secretary of state 

shall authorize use of the name applied for if: 

(a) tne other corporation consents to the use in 
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writing and submits an undertaking in a form satisfactory to 

the secretary of state to change its name to a name that is 

distinguishable in the records of the secretary of state 

from the name of the applying corporation; or 

(b) the applicant delivers to the secretary of state a 

certified copy of a final judgment of a court of competent 

jurisdiction establishing the applicant's right to use the 

name applied for in this state. 

(4) A corporation may use the name, including the 

fictitious name, of another domestic or foreign business or 

nonprofit corporation that is used in this state if the 

other corporation is incorporated or authorized to do 

business in this state and the proposed user corporation: 

(a) has merged with the other corporation; 

(b) has been formed by reorganization of the other 

corporation; or 

(C) 

assets, 

has acquired 

including the 

all or substantially 

corporate name, of 

all 

the 

of the 

other 

corporation. 

(5) This chapter does not control the use of fictitious 

names. 11 

Section 86. Section 35-2-826, MCA, is amended to read: 

"35-2-826. Corporate 

If the corporate name of a 

name of foreign corporation. (1) 

foreign corporation does not 

satisfy the requirements of 35-2-305, the foreign 
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corporation, to obtain or maintain a certificate of 

authority to transact business in this state, may use a 

fictitious name to transact business in this state if: 

(a) its real name is unavailable; and 

(b) it delivers to the secretary of state, for filing, 

a copy of the resolution of its board of directors, 

certified by its secretary, adopting the fictitious name. 

(2) Except as authorized by subsections (3) and (4), 

the corporate name, including a fictitious name, of a 

foreign corporation must be distinguishable in the records 

of the secretary of state from: 

(a) the corporate name of a nonprofit or business 

corporation incorporated or authorized to transact business 

in this state; 

(b) a corporate name reserved or registered under 

35-1-309, 35-1-311, 35-2-306, or 35-2-307: 

(c) the fictitious name of another foreign business or 

nonprofit corporation authorized to transact business in 

this state; 

(d) the corporate name of a domestic corporation that 

has dissolved, but distinguishable only for a period of 120 

days after the effective date of dissolution; and 

(e) any assumed business name, limited partnership 

name, limited liability company name, trademark, or service 

mark registered or reserved with the secretary of state. 
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(3) A foreign corporation may apply to the secretary of 

state for authorization to use in this state the name of 

another corporation, incorporated or authorized to transact 

business in this state, that is not distinguishable in the 

records of the secretary of state from the name applied for. 

The secretary of state shall authorize use of the name 

applied for if: 

(a] the other corporation consents to the use in 

writing and submits an undertaking in a form satisfactory to 

the secretary of state to change its name to a name that is 

distinguishable in the records of the secretary of state 

from the name of the applying corporation; or 

(b) the applicant delivers to the secretary of state a 

certified copy of a final judgment of a court of competent 

jurisdiction establishing the applicant 1 s right to use the 

name applied for in this state. 

(4) A foreign corporation may use in this state the 

name, including the fictitious name, of another domestic or 

foreign business or nonprofit corporation that is used in 

this state if the other corporation is incorporated or 

authorized to transact business in this state and the 

foreign corporation: 

(a) has merged with the other corporation; 

(b) has been formed by reorganization of the other 

corporation; or 
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has acquired 

including the 
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all or substantially 

corporate name, of 
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all 

the 

of the 

other 

(5) If a foreign corporation authorized to transact 

business in this state changes its corporate name to one 

that does not satisfy the requirements of 35-2-305, it may 

not transact business in this state under the changed name 

until it adopts a name satisfying the requirements of 

35-2-305 and obtains an amended certificate of authority 

under 35-2-823." 

Section 87. Section 35-4-206, MCA, is amended to read: 

"35-4-206. Corporate name. The name of a domestic or 

foreign professional corporation: 

{l) must contain the words "professional corporation" 

or the abbreviation •P.C."; 

(2) may not contain any word or phrase that indicates 

or implies that the corporation is organized for any purpose 

other than the purposes contained in its articles of 

incorporation; 

(3) may not be the same as or deceptively similar to 

any assumed business name, limited partnership name, limited 

liability company name, trademark, or service mark 

registered or reserved with the secretary of state or to the 

name of any domestic corporation existing under the laws of 

this state, any foreign corporation authorized to transact 
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business in this state, a name the exclusive right to which 

is reserved in the manner provided in the Montana Business 

Corporation Act, or the name of a corporation that has in 

effect a registration of its corporate name as provided in 

the Montana Business Corporation Act. This subsection does 

not apply if: 

(a) the similarity results from the use in the 

corporate name of personal names of shareholders or former 

shareholders or of natural persons who were associated with 

a predecessor entity; or 

(b) the corporation files with the secretary of state 

either the written consent of such other corporation or 

holder of a reserved or registered name to use the same or a 

deceptively similar name and one or more words are added to 

make such name distinguishable from such other name or a 

certified copy of a final decree of a court of competent 

jurisdiction establishing the prior right of the corporation 

to the use of the name in this state; and 

(4) must conform to rules promulgated by a licensing 

authority having jurisdiction of a professional service 

described in 

corporation."' 

the articles of incorporation of the 

Section 88. section 35-12-505, MCA, is amended to read: 

"35-12-505. Haae. The name of each limited partnership 

as set forth in its certificate of limited partnership: 
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1 (1) shall contain the words -limited partnership" in 

2 full; 

3 (2) may not contain the name of a limited partner 

4 unless: 

5 (a) it is also the name of a general partner~ or 

6 (bl the business of the limited partnership had been 

7 carried on under that name before the admission of that 

8 limited partner; 

9 (3) may not contain any word or phrase indicating or 

10 implying that it is organized other than for a purpose 

11 stated in its certificate of limited partnership; and 

12 (4) may not be the same as or deceptively similar to 

13 the name of any corporationL or limited partnershiP.!....-.-2!. 

14 limited liability company organized under the laws of this 

15 state or licensed or registered as a foreign corporation or 

16 limited partnership in this state." 

17 NEW SECTION. Section 89. Codification instruction. 

18 [Sections l through 78] are intended to be codified as an 

19 integral part of Title 35, and the provisions of Title 35 

20 apply to [sections l through 78]. 

-End-
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SENATE BILL NO, 146 

IlffRODUCED BY WATERMAN, J. RICE, WHALEN, STANG, 

HALLIGAN, MCCULLOCH, FORRESTER, CRIPPEN, FAGG, 

STRIZICH, FOSTER, WELDON, BARTLETT, DOHERTY 

A BILL FOR AN ACT ENTITLED: "AN ACT CREATING THE MONTANA 

LIMITED LIABILITY COMPANY ACT; AND AMENDING SECTIONS 

30-13-141, 30-13-202, 30-13-301, 30-13-311, 35-1-308, 

35-1-1031, 35-2-305, 35-2-826, 35-4-206, AND 35-12-505, 

MCA.• 

STATEMENT or INTENT 

A statement of intent is required for this bill because 

the secretary of state is authorized to adopt rules 

prescribing foras and establishing fees. The legislature 

intends that fees be c~nsurate with the cost of the 

services provided. It is further the intent of the 

legislature that the secretary of state .,..ke the for■s 

consistent with existing for■a used for corporate and other 

business entities, when practical and applicable, and that 

the new forms be as easy to use as possible. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Short title. I Sections l 

through 78) may be cited as the "Montana Limited Liability 
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CDIIP"ny Act". 

NEW SECTION. Section 2. Definitions. As used in 

[sections 1 through 78), unless the context requires 

otherwise, the following definitions apply: 

(1) "Articles of organization• ■eans articles filed 

pursuant to [section 8) and those articles as amended or 

restated. 

(2) •corporation• aeans a corporation for■ed under the 

laws of this state or a foreign corporation. 

(3) •court• includes every court having jurisdiction in 

the case. 

(4) "Disqualified person• aeans any person or entity 

that for any reason i ■ or becoaes ineligible under (sections 

l through 78) to becoae a me■ber in a professional limited 

liability company. 

(5) "Event of dissociation" means an event that causes 

a person to cease to be a member, as provided in (section 

45). 

(6) "Foreign corpofationw ■eans a corporation that is 

organized under the laws of a state other than Montana or 

TI-IERE ARE NO CHANGES IN THIS BILL 
AND WILL NOT BE REPRINTED. PLEASE 
REFER TO YELLOW COPY FOR COMPLEI'E TEXT. 
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SENATE BILL NO. 146 

INTRODUCED BY WATERMAN, J. RICE, WHALEN, STANG, 

HALLIGAN, MCCULLOCH, FORRESTER, CRIPPEN, FAGG, 

STRIZICH, FOSTER, WELDON, BARTLET'I', DOHERTY 

A BILL FOR AN ACT ENTITLED: "AN ACT CREATING THE MONTANA 

LIMITED 

30-13-141, 

35-1-1031, 

MCA.• 

LIABILITY 

30-13-202, 

35-2-305, 

COMPANY ACT: AND AMENDING 

30-13-301, 30-13-311, 

35-2-826, 35-4-206, AND 

STATEMENT OF INTENT 

SECTIONS 

35-1-308, 

35-12-505, 

A statement of intent is required for this bill because 

the secretary of state is authorized to adopt rules 

prescribing forms and establishing fees. The legislature 

intends that fees be c0111111ensurate with the cost of the 

services provided. It is further the intent of the 

legislature that the secretary of state make the forms 

consistent with existing forms used for corporate and other 

business entities, when practical and applicable, and that 

the new forms be as easy to use as possible. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section ,. Short title. (Sections l 

through 78) may be cited as the "Montana Limited Liability 

~·---NOC-• 
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Coapany Act". 

NEW SECTION. Section 2. oefinition■• As used in 

(sections I through 78), unless the context requires 

otherwise, the following definitions apply: 

11) "Articles of organization" .aeans articles filed 

pursuant to (section Bl and those articles as aaended or 

restated. 

(2) •corporation• means a corporation for~ed under 

laws of this state or a foreign corporation. 

the 

(3) •court" includes every court having jurisdiction in 

the case. 

(4) "Disqualified person" means any person or entity 

that for any reason is or bec0111es ineligible under [sections 

l through 78] to bec0111e a member in a professional limited 

liability company. 

(5) "Event of dissociation" means an event that causes 

a person to cease to be a member, as provided in (section 

45). 

16) "Foreign corporation• means a corporation that is 

organized under the laws of a state other than Montana 

under the laws of any foreign country. 

or 

(7) "Foreign limited liability company" means an entity 

that Is: 

(a) an unincorporated association; 

(b) organized under laws of a state other than Montana 
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or under the laws of any foreign country; 

(C) organized under a statute pursuant to which an 

association may be formed that affords to each of its 

members limited liability with respect to the liabilities of 

the entity: and 

(d) not required to be registered or organized under 

any statute of this state other than [sections 1 through 

78]. 

partnership" means a limited {8) "Foreign limited 

partnership formed under the laws of any state other than 

Montana or under the laws of any foreign country. 

{9) "Foreign professional limited liability company" 

means a limited liability company organized for the purpose 

of rendering professional services under the laws of 

state other than Montana. 

any 

(10) "Licensing authority• means an officec, board, 

agency, court, or other authority in this state that has the 

power to issue a license oc other legal authorization to 

render a professional service. 

(11) •Limited liability company" or •domestic limited 

liability company" means an organization that is formed 

under (sections l through 78). 

(12) "Limited liability c0111pany interest• or •interest 

in the limited liability COlllpany• means the interest that 

can be assigned under (section 41] and that is available to 
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creditors under [section 42). 

(13) •Limited partnership• means a limited partnership 

formed under the laws of this state or a foreign limited 

partnership. 

( 14) HManager• means, with respect to a limited 

liability company that has set forth in its articles of 

organization that it is to be managed by managers, the 

person designated in accordance with [section 21]. 

( 15) "Member" means a person who has been admitted to 

mefflbership in a limited liability company as provided in 

(section 44) and who has not dissociated from the limited 

liability company. 

(16) "Operating agreement" means an agreement, written 

or oral, as to the conduct of the business and affairs of a 

limited liability company that is binding upon all of the 

members. 

an individual, a general (17) "Person~ means 

partnership, a limited partnership, a domestic or foreign 

limited liability company, a trust, an estate, an 

association, a corporation, or any other legal or commercial 

entity. 

(18) "Professional limited liability company" means a 

limited liability company designating itself as a 

professional limited liability company in its articles of 

organization. 
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(19) •professional service" means a service that may 

lawfully be rendered only by persons licensed under a 

licensing law of this state and that may not be lawfully 

rendered by a limited liability company that is not a 

professional limited liability company. 

{20) "Qualified person" means a natural person, lindted 

liability company, general partnership, or professional 

corporation eligible under (sections l through 78) to own 

shares issued by a professional limited liability company. 

(21) "State" means a state, territory or possession of 

the United States, the District of Columbia, or the 

Commonwealth of Puerto Rico. 

(22) •surviving limited liability company" means the 

constituent entity surviving the merger, as identified in 

the articles of merger provided for in {section 711. 

NEW SECTION. Section 3. 11aae. < 1 J The name of each 

limited liability company as set forth in its articles of 

organization must contain the words •1imited liability 

company" or "1 i ■ i ted company" or the abbreviations "l. l. c. ", 

"l.c.", "llc", or "le". The word "limited .. may be 

abbreviated as "ltd.", and the word "company" may be 

abbreviated as "co,". 

( 2) A limited liability company name must be 

distinguishable on the records of the secretary of state 

from: 
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(a) the name of any business corporation, nonprofit 

corporation, limited partnership, or limited liability 

company organized or reserved under the laws of this state; 

(b) the name of any foreign business corporation, 

foreign nonprofit corporation, foreign limited partnership, 

or foreign limited liability company registered or qualified 

to do business in this state; 

(c) any assumed business name, limited partnership 

name, trademark, service mark, or other name registered or 

reserved with the secretary of state; and 

(d) the corporate name of a domestic corporation that 

has dissolved but only for a period of 120 days after the 

effective date of its dissolution. 

(]) Contests over names registered under this section 

are governed by 35-1-310. 

NEW SECTION. Section 4. Reservation of na.ae. (1) The 

exclusive right to use a name may be reserved by: 

(a) a person intending to organize a limited liability 

company and to adopt that name; 

(b) a limited liability company or foreign limited 

liability company registered in this state that intends to 

adopt that name; 

(c) a foreign limited liability company intending to 

register in this state and to adopt that name; or 

(d) a person intending to organize a foreign limited 
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liability company and to have it registered in this state 

and to adopt that name. 

(2) The reservation must be made by filing with the 

secretary of state an application, executed by the 

applicant, to reserve a specified name. If the secretary of 

state finds that the name is available for use by a domestic 

or foreign limited liability company, the secretary of state 

shall reserve the name for the exclusive use of the 

applicant for a nonrenewable period of 120 days from the 

date the application is filed. 

(3) The holder of a reserved limited liability company 

name may renew the reservation for successive periods of 120 

days each from the date of renewal. 

( 4) The right to the exclusive use of a reserved name 

may be transferred to another person by filing with the 

secretary of state a notice of the transfer, executed by the 

applicant for whom the name was reserved, and by specifying 

the na■e to be transferred and the name and address of the 

transferee. The transfer may not extend the term during 

which the name is teserved. 

NEW SECTION. Section 5. Reqiate,ed office and 

registered agent. (1) A limited liability company shall 

continuously maintain in this state: 

(a) a registered office that may but need not be the 

same as its place of business; and 
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(b) a registered agent for service of process (at the 

registered office) on the limited liability company that is 

either an individual resident of this state, a domestic 

corporation, a limited liability company, or a foreign 

corporation or foreign limited liability company authorized 

to transact business in this state. 

(2) Unless the registered agent signed the document 

making the appointment, the appointment of a registered 

agent or a successor registered agent on whom process may be 

served is not effective until the agent delivers a statement 

in writing to the secretary of state accepting the 

appointment. 

(31 A limited liability company may change its 

registered office or registered agent, or both, by 

delivering to the secretary of state a statement setting 

forth: 

(a) the name of the limited liability company; 

(b} the address of its current registered office; 

(c) if the address of its registered office is to be 

changed, the new address of the registered office; 

Id) the name and address of its current registered 

agent; and 

(e) if its registered agent or the agent•s address is 

to be changed, the name and address of the successor 

registered agent or the current registered agent•s new 
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address. 

(4) The change of address of the registered office or 

registered agent is effective on delivery of the statement 

to the secretary of state. The appointment of a new 

registered agent is effective on delivery of the statement 

to the secretary of state and on receipl by the secretary ot 

state of evidence that the new registered agent has accepted 

appointment pursuant to subsection (2). 

(5) A registered agent of a limited liability company 

may resign as registered agent by delivering a written 

notice and 2 copies to the secretary of state. The secretary 

of state shall mail a copy of the notice to the limited 

liability company at its registered office and its principal 

place of business. The appointment of the 

terminates 30 days after receipt of 

registered agent 

the notice by the 

secretary of state or on the appointment of a new registered 

agent, whichever occurs first. 

(6) If a registered agent changes its address to 

another place in this state, it may change the address by 

delivering a statement to the secretary of state as required 

by subsection (3), except that it need be signed only by the 

registered agent. The statement must recite that a copy of 

the statement has been mailed to the limited liability 

company. 

NEW SECTION. Section 6. Purpose. I l) A limited 
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liability company organized under (sections 8 through 18) 

has the purpose of engaging in any lawful business unless a 

more limited purpose is set forth in the articles of 

organization. 

(2) Limited liability companies may be organized under 

(sections 8 through 18) for any lawful purpose except for 

the purpose of banking or insurance. 

NEW SECTION. Section 7. Powers. A limited liability 

company may: 

tl) sue, be sued, complain, and defend in all courts; 

{2) transact its business, carry on its operations, and 

have and exercise the powers granted by this section in any 

state: in any territory, district, or possession of the 

United States; and in any foreign country; 

{3) make contracts and guarantees, incur liabilities, 

and borrow money; 

14) sell, lease, exchange, transfer, convey, mortgage, 

pledge, and otherwise dispose of any of its assets; 

tS) acquire by purchase or in any other manner, take, 

receive, own, hold, improve, and otherwise deal with any 

interest in real or personal property, wherever located; 

t6) issue notes, bonds, and other obligations and 

secure any of them by mortgage, deed of trust, or security 

interest of any of its assets; 

(7) purchase, take, receive, subscribe for, or 
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otherwise acquire, own, hold, vote, use, employ, sell, 

mortgage, loan, pledge, or otherwise dispose of and 

otherwise use and deal in and with stock or other interests 

in and obligations of domestic and foreign corporations, 

associations, general or limited partnerships, limited 

liability companies. business trusts, and individuals; 

(8) invest its surplus funds, lend money from time to 

ti•e in any manner that may be appropriate to enable it to 

carry on the operations or fulfill the purposes set forth in 

its articles of organization, and take and hold real 

property and personal property as security for the payment 

of ·funds loaned or invested; 

(9) elect or appoint agents and define their duties and 

fix their compensation; 

(10) sell, convey, mortgage, pledge, lease, exchange, 

transfer, and otherwise dispose of all or any part of its 

property and assets, 

(11} be a promoter, stockholder, partner, member, 

associate, or agent of any corporation, partnership, 

domestic or foreign limited liability company, joint 

venture, trust, or other enterprise; 

(12) indemnify and hold harmless any member, agent, or 

employee from and against any clai•s and demands whatsoever, 

except in the case of action or failure to act by the 

member, agent, or employee that constitutes willful 
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misconduct or recklessness, and subject to the standards and 

restrictions,. if any,. set forth in the articles of 

organization or operating agreeaent; 

(13) cease its activities and dissolve; 

(14) pay pensions and establish pension plans,. pension 

trusts,. profit-sharing plans, share bonus plans, share 

option plans, and benefit or incentive plans for any of its 

current or former directors, officers, employees, and 

agents; 

(15) make donations for the public welfare or for 

charitable, religious, 

and, in time of war, 

activities; and 

scientific, or educational purposes 

make donations in aid of war 

(16) do every other act not inconsistent with law that 

is appropriate to promote and further the business and 

affairs of the limited liability company. 

NEW SECTION. Section 8. For-.ation. One or more persons 

may form a limited liability company by signing and filing 

articles of organization with the secretary of state. The 

person or persons need not be members of the limited 

liability company at the time of formation or 

formation has occurred. 

after 

NEW SECTION. Section 9. A<ticles of o<ganization. (l) 

The articles of organization must set forth: 

(a) the name of the limited liability company that 
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satisfies the requirements of [section 3): 

(b) the latest date on which the limited liability 

company is to dissolve: 

(c) the address of its principal place of business in 

this state and, if different, its registered office and the 

name and address of its resident agent at the registered 

Qffice in this state; 

Id) a statement of whether the limited liability 

CQ11Pany is to be managed by a manager or by its me•bers; 

(e) (i) if the limited liability company is to be 

managed by a manager or managers, a statement that the 

c01Dpany is to be aanaged in that fashion and the names and 

street addresses of managers who are to serve as managers 

until the first meeting of members or until their successors 

are elected; 

(ii) if the management of a limited liability company is 

reserved to the members, the names and street addresses of 

the initial members; 

(f) if the li■ited liability company is a professional 

limited liability coapany, a statement to that effect and a 

statement of the professional service or services it will 

render; and 

(g) any other provision, not inconsistent with law, 

that the members elect to set out in the articles, including 

but not limited to a state■ent of whether there are 
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limitations on the authority of members or management to 

bind the limited liability company. 

(2) It is not necessary to set out in the articles of 

organization any of the powers enumerated in (section 7). 

NEW SECTION. Section 10. Aaen-nt 

organization restat-nt. ( l) 

of 

The 

airticles of 

articles of 

organization of a limited liability company are amended by 

filing articles of amendment with the secretary of state. 

The articles of amendment must set forth: 

(a) the na~e of the limited liability company; 

(b) the date the articles of organization were filed: 

and 

(c) the amendment to the articles of organization. 

(2) The articles of organization may be amended as 

desired, so long as the amended articles of organization 

contain only provisions 

articles of organization 

amendment. 

that may be lawfully contained in 

at the time of making the 

13) Articles of organization may be restated at any 

time. Restated articles of organization must be filed with 

the secretary of state, must be specifically designated as 

such in the heading, and must state either in the heading or 

in an introductory paragraph the limited liability company•s 

present name and, if it has been changed, all of its former 

names and the date of the filing of its articles of 
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organization. 

(4) An amendment to the articles of organization of a 

limited liability company must be in the form and manner 

designated by the secretary of state. 

NEW SECTION. Section 11. Ezecution of docuaents. (I) 

Unless otherwise specified in (sections 1 through 78], a 

document required by !sections l through 78] to be filed 

with or delivered to the secretary of state must be 

e¥ecuted: 

(a) by any 11anager if 11anagement of the limited 

liabi~ity company is vested in one or more managers or by a 

member if management of the limited liability company is 

reserved to the members; 

(b) if the limited liability company has not been 

foraed, by the person or persons forming the limited 

liability company; or 

cc, if the limited liability company is in the hands of 

a receiver, trustee, or other court-appointed fiduciary, by 

that fiduciary, 

(2) The person executing the document shall sign it and 

state, beneath or opposite the signature, the person's name 

and the capacity in which the person signs. 

(3) The person executing the docuaent may do so as an 

attorney-in-fact. Powers of attorney relating to the 

execution of the document do not need to be ahown to or 
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filed with the secretary of state. 

NEW SECTION. Section 12. Filing with secretary of 

state. (1) The original signed copy, together with a 

duplicate copy that aay be either a signed, photocopied, or 

confirmed copy, of the articles of organization or any other 

document required to be filed pursuant to (sections l 

through 78) must be delivered to the secretary of state. If 

the secretary of state determines that the documents conform 

to the filing provisions of (sections l through 78), the 

secretary of state shall, when all required filing fees have 

been paid: 

(a) endorse on each signed original and duplicate copy 

the word •filed• and the date and time of its acceptance for 

filing; 

(b) retain the signed original in the secretary of 

state's files; and 

(c) return the duplicate copy to the person who filed 

it or to the person's representative. 

(2) If the secretary of state is unable to make the 

deter■ination required for filing by subsection (1) at the 

time any documents are delivered for filing, the documents 

are considered to have been filed at the time of delivery if 

the secretary of state subsequently determines that the 

documents as delivered conform to the filing provisions of 

[sections 8 through 18). 
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NEW SECTION. Section 13. Effect of delivery or filing 

of articles of organiaation. (1) A limited liability company 

is formed when the articles of organization are delivered to 

the secretary of state for filing. 

(2) Each copy of the articles of organization stamped 

•filed• and marked with the filing date is conclusive 

evidence that all conditions precedent required to be 

performed by the organizers have been complied with and that 

the limited liability company has been legally organized and 

formed under (sections l through 78]. 

NEW SECTION. Section 14. Filing of facsiaile copy. 11 J 

The secretary of state may treat a facsimile copy of a 

docu111ent that is required to be filed under [sections 1 

through 78) and the signatures on the facsimile copy in the 

same manner as an original for purposes of (sections l 

through 78), provided that the secretary of state receives 

the original document within 5 working days of the receipt 

of the facsimile copy. If all other requirements are met, 

the date of filing relates back to the date of receipt of 

the facei■ile copy. A facsimile copy may be filed under this 

section if it: 

(a) is produced by a method of transmission of images 

in which the i•age is scanned at the transmitter, 

reconstructed at the receiving station, and duplicated on 

paper at the receiving station; and 
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(b) is legible and the same size as the original. 

12) During the 5-day period referred to in subsection 

(1), the recorded facsimile copy constitutes constructive 

notice for all purposes of the original document. 

(3) If the original document is not received within 5 

working days of receipt of the facsimile copy as provided in 

subsection (1), the filing of the facsimile copy is void. 

(4) A person who files a false document by facsimile 

copy is liable to the party aggrieved for three times the 

amount of damages resulting from the filing of the false 

document. 

NEW SECTION. Section 15. Annual report for secretary 

of state. (1) A limited liability company oc a foreign 

limited liability company authorized to transact business in 

this state shall deliver to the secretary of state, for 

filing, an annual report that sets forth: 

la) the name of the limited liability company and the 

state or country under whose law it is organized; 

(b) the mailing address and, if different, street 

address of its registereti office and the name of its 

registered agent at that office in this state; 

(C) the address of its principal office; 

(d) (i) if the limited liability company is managed by 

a manager or managers, a statement that the company is 

aanaged in that fashion and the names and street addresses 
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of the managers; 

(ii) if the management of a limited liability company is 

reserved to the members, a statement to that effect; 

(e) the last date upon which the limited liability 

company is to be dissolved; 

(f) if the limited liability company is a professional 

limited ljability company, a statement that all of its 

members and not less than one-half of its managers are 

qualified persons with respect to the limited liability 

company. 

(2) Information in the annual report must be current as 

of the date the annual report is executed on behalf of the 

limited liability company. 

(3) The first annual report must be delivered to the 

secretary of state between January 1 and April 15 of the 

year following the calendar year in which a domestic limited 

liability company is organized or a foreign limited 

liability company is authorized to transact business. 

Subsequent annual reports must be delivered to the secretary 

of state between January land April 15. 

(4) If an annual report does not contain the 

lnforaation required by this section, the secretary of state 

shall proaptly notify the reporting domestic or foreign 

limited liability company in writing and return the report 

to it for correction. 
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(5) The annual report must be executed by at least one 

member of the limited liability company and must include the 

street address of the member. 

16) A domestic professional limited liability company 

or a foreign professional limited liability company 

authorized to transact business in this state shall annually 

file before April 15, with each licensing authority having 

jurisdiction over a professional service of a type described 

in its articles of organization, a statement of 

qualification setting 

members and managers 

information that the 

forth the names and addresses of the 

of the company and additional 

licensing authority may by rule 

prescribe as appropriate in determining whether the company 

is complying with the provisions of [sections 72 through 78) 

and rules promulgated under (sections 72 through 78). The 

licensing authority may charge a fee to cover the cost of 

filing a statement of qualification. 

NEW SECTION. Section 16. Adainiatrative dissolution 

rules. (1) A domestic limited liability company may be 

dissolved involuntarily by order of the secretary of state 

if the limited liability company has failed: 

(a) for 60 days afte~ change of its registered office 

or registered agent to file in the office of the secretary 

of state a statement of the change; 

(b) for 140 days to file its annual report within the 
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time required by law; or 

(c) to remit any fees required by law. 

(2) The secretary of state may adopt rUles to establish 

procedures for administrative dissolutions consistent with 

subsection (1). 

NEW SECTION. Section 17. Reinstateaent of dissolved 

li■ited liability coapany. (1) The secretary of state may: 

ta) reinstate a limited liability company that has been 

dissolved under the provisions of (section 16]; 

(b) restore to a reinstated limited liability company 

its right to carry on business in this state and to e~ercise 

all of its privileges and iDlllunities. 

I 2) A 1 imi ted liability company applying for 

reinstatement shall submit to the secretary of state one 

original and one copy of the application, executed by a 

person who was a member at the time of dissolution, setting 

forth: 

(a) the name of the limited liability co■pany; 

(b) a statement that the assets of the limited 

liability company have not been liquidated; 

IC) a statement that a majority of its ■embecs have 

authorized the application for reinstatement; and 

(d) if its name has been legally acquired by another 

entity prior to its application for reinstatement, the name 

undec which the limited liability company desices to be 
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reinstated. 

(3) The limited liability company shall submit with its 

application for reinstatement a certificate from the 

depactment of revenue stating that all taxes imposed 

pucsuant to Title 15 have been paid. 

(4) When all cequirements ace met and the secretary of 

state reinstates the limited liability company to its former 

rights, the secretary of state shall: 

(a) conform and file in the office of the secretary of 

state reports, stateaents, and other instruments subaitted 

for ceinstatement; 

(b) itnmediately issue and delivec to the reinstated 

limited liability company a certificate of ceinstatement 

authorizing it to transact business; and 

(c) upon deaand, issue to the limited liability company 

one or more certified copies of the certificate of 

reinstatement. 

(5) The secretary of state may not order a 

reinstatement if 5 years have elapsed since the dissolution. 

C6) A restoration at limited liability company rights 

pursuant to this section relates back to the date the 

limited liability company was involuntacily dissolved, 

the li■ited liability company is consideced to have been 

and 

an 

existing legal entity from the date of its oc-iginal 

organization. 
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Fees for filing. copying, and 

secretary of state shall 

establish by rule fees for filing documents as required by 

(sections 1 through 78). 

(2) The secretary of state shall establish by rule fees 

for copying documents, priority handling, transmitting or 

filing facsimile copies, and providing computer-generated 

information. 

{3) The fees prescribed under this section must be 

reasonably related to the costs of processing the documents 

and preparing and providing the services. The secretary of 

state shall maintain records sufficient to support the fees 

established under this section. 

NEW SECTION~ Section 19. License fee. (I) In addition 

to the filing fee authorized by [section 181, the secretary 

16 of state shall charge and collect from each foreign limited 

17 

18 

19 

20 

21 

22 

23 

24 

liability company a license fee of $50 at the time of filing 

its articles of organization. 

12) In addition to the filing fee authorized by 

[section 18), the secretary of state shall charge and 

collect from each foreign limited liability company a 

license fee of $50 at the time of filing an application for 

a certificate of authority to transact business. 

NEW SECTION. Section 20. Agency power of -re and 

25 aanagers. (1) Except as provided in subsection 12), a member 
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is an agent of the limited liability company for the purpose 

of its business or affairs and the act of a member, 

including but not limited to the execution of any instrument 

in the name of the limited liability company for apparently 

carrying on in the usual way the business or affairs of the 

limited liability company binds the limited liability 

company, unless the member so acting has, in fact, no 

authority to act for the limited liability company in the 

particular matter and the person with whom the member is 

dealing has knpwledge of the fact that the member has no 

such authority. 

(2) If the articles of organization provide that 

management of the limited liability company is vested in a 

manager or managers: 

(a) a member, acting solely in the capacity as a 

member, may not be an agent of the limited liability 

17 company; and 

18 

19 

20 

21 

22 

23 

24 

25 

(b) a manager is an agent of the limited liability 

company for the purpose of its business or affairs and the 

act of a manager, including but not limited to the execution 

of any instrument in the name of the limited liability 

company for apparently carrying on in the usual way the 

business or affairs of the limited liability company binds 

the limited liability company, unless the manager so acting 

has, in fact, no authority to act for the limited liability 
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company in the particular matter and the person with whom 

the manager is dealing has knowledge of the fact that the 

manager has no such authority. 

(3) An act of a manager or a member that is not 

apparently for carrying on in the usual way the business of 

the limited liability company does not bind the limited 

liability company, unless authorized in accordance with the 

articles of organization or the operating agreement, at the 

time of the transaction or at any other time. 

14) An act of a manager or member in contravention of a 

restriction on authority may not bind the limited liability 

company to persons having knowledge of the restriction. 

NEW SECTION. Section 21. Adaissions of aeabers and 

aanagers. (1) Except as provided in subsection (2), an 

adlDission or representation made by a member concerning the 

business or affairs of a limited liability company within 

the scope of the member's authority as provided for by 

[sections l through 78) is evidence against the limited 

liability co■pany. 

(2) If the articles of organization provide 

the limited liability company is vested management of 

aanager or managers: 

that 

in a 

(al an admission or representation made by a manager 

concerning the business or affairs of a limited liability 

company within the scope of the aanager's authority, as 
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provided for by [sections l through 78], is evidence against 

the limited liability company; and 

(b) the admission or representation of a member, acting 

solely in the capacity as 

evidence. 

a member, may not constitute 

NEW SECTION. Section ~2. Liaited liability coapany 

charged with knowledge of or notice to aeaber or aanager. 

(1) Except as provided 1n subsection (2), notice to a member 

of any matter relating to the business or affairs of the 

limited liability company and the knowledge of the member 

acting in the particular matter, acquired while a aember or 

of which the member had knowledge at the time of becoming a 

member, and the knowledge of any other member who reasonably 

could and should have communicated it to the acting member 

operate as notice to or knowledge of the limited liability 

company, except in the case of a fraud on the limited 

liability company committed by or with the consent of that 

member. 

(2) If the articles of organization provide 

management of the limited liability company is vested 

manager or managers: 

that 

in a 

(a) notice to a manager of any matter relating to the 

business or affairs of the limited liability company and the 

knowledge of the manager acting in the particular matter, 

acquired while a manager or of which the manager had 
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knowledge at the time of becoming a manager, and the 

knowledge of any other manager who reasonably could and 

should have communicated it to the acting manager operate as 

notice to or knowledge of the limited liability company. 

except in the case of a fraud on the limited liability 

company committed by or with the consent of that manager: 

and 

(b) notice to or knowledge of a member of a limited 

liability company while the me■ber is acting solely in the 

capacity as a member is not notice to or knowledge of the 

limited liability company. 

NEW SECTION. Section 23. Liability of aellbers to third 

parties. A person who is a member or manager, or both, of a 

limited liability company is not liable, solely by reason of 

being a member or manager, or both, under a judg■ent, decree 

or order of a court, or in any other manner, for a debt, 

obligation, or liability of the limited liability company, 

whether arising in contract, tort, or otherwise or for the 

acts or omissions of any other ■ember, manager, agent, or 

employee of the limited liability company. 

NEW SECTION. Section 24. Nanageaent. (1) unless the 

articles of organization vest management of the limited 

liability company in a manager or managers, mana9ement of 

the business or affairs of the li■ited liability company is 

vested in the ■embers. Subject to any provisions in the 
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articles of organization, the operating agreement, or 

(sections 1 through 78] restricting or enlarging the 

aanage■ent rights and duties of any person, group, or class 

of persons, the members may manage the affairs of the 

limited liability company and make all necessary decisions. 

(21 If the articles of organization vest management of 

the limited liability company in one or more managers, the 

managers 

liability 

may manage the business or affairs of the limited 

company as provided in 

organization or operating 

provided in the articles of 

agreement, the managers: 

agreement. 

organization 

the articles of 

Unless 

or an 

otherwise 

operating 

(a) must be designated, appointed, elected, removed, or 

replaced by a vote, approval, or consent of mor·e than 

one-half of the members; 

(b) need not be members of the limited liability 

company or natural~ ~ons; and 

(C) unless they have been earlier removed or have 

earlier resigned, shall hold office until their successors 

are elected and qualified. 

NEW SECTION. Section 25. Duties of .eabers and 

aanagera. (1) Subject to contrary provision of articles of 

organization or an operating agreement, a member or manager 

is not liable, responsible, or accountable tn damages or 

otherwise to the limited liability company or to the members 
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of the limited liability c0111pany for any action taken or for 

failure to act on behalf of the limited liability company 

unless the act or omission constitutes gross negligence or 

willful misconduct. 

(2) Each member and manager shall account to the 

limited liability company and hold as trustee for it any 

profit or benefit derived by the member or manager without 

the consent of a majority of the disinterested members or 

managers or other persons participating in the management of 

the business or affairs of the limited liability company 

from: 

(a) any transaction connected with the conduct or 

winding up of the limited liability company; or 

(b) any use by the member or manager of its property, 

including but not limited to confidential or proprietary 

information of the limited liability company or other 

matters entrusted to the member or manager as a result of 

the ■e■ber's or manager's status as member or manager. 

Cl) A meaber who is not also a manager of a limited 

liability company in which manage■ent is vested in managers 

under [section 24) has no duty to the limited liability 

company or to the other members solely by reason of acting 

in the capacity as a member. 

NEW SECTION. Section 26. Voting. ( l) Ezcept as 

provided in the articles of organization, the operating 
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agreement, or [sections 1 through 78) and subject to 

subsection (2), the affirmative vote, approval, or consent 

of more than one-half of the members, if management of the 

limited liability company is vested in the members, or of 

the managers or other persons vested with the management of 

the limited liability company. if the management of the 

limited liability company is vested in the managers or 

persons, is required to decide any matter connected with the 

business. 

(2) Except as provided in writing in the articles of 

organization or the operating agreement, the affirmative 

vote, approval, or consent of all members is required to: 

(a) amend the articles of ocganization or a written 

opecating agreement; or 

(b) authorize a member, manager, or other person to do 

any act on behalf of the limited liability company that 

contravenes the articles of organization or a written 

operating agreement, including any written provision of the 

articles of organization or a written operating agreement 

that e~pressly limits the purpose, business, or affairs of 

the limited liability company or its conduct. 

NEW SECTION. Section 27. Li■itation of liability and 

lndeanification of ■eabera and aanagers. (1) Subject to 

subsection (2), the articles of organization or operating 

agreement may: 
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la) eliminate or limit the personal liability of a 

member or a manager for monetary damages for breach of any 

duty provided for in [section 25); and 

(b) provide for indemnification of the member or the 

manager for judgments, settlements, penalties, fines, or 

expenses incurred in a proceeding to which an individual is 

a party because the individual is or was a member or a 

manager. 

(2) A provision permitted under subsection (l) may not 

limit or eliminate the liability of a member or a aanager 

for: 

(a) the amount of a financial benefit teceived by a 

member or a manager to which.the member or the manager is 

not entitled; 

(b) an intentional infliction of harm by the member or 

the manager on the limited liability company or its members; 

(c) an intentional violation of criminal law by the 

aember or the aanager; or 

(d) an unlawful distribution by the member or the 

manager. 

NEW SECTION. Section 28. Records and inforaation. (l) 

Unless otherwise provided in the articles of organization or 

a written operating agreement, a limited liability company 

shall keep at its principal place of business the following: 

(a) a current and past list, setting forth the full 
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name and last-known mailing address of each member and 

manager, if any, set forth in alphabetical order; 

(b) a copy of the articles of organization and all 

amendments to the articles, together with executed copies of 

any powers of attorney pursuant to which any articles have 

been executed; 

(C) copies of the limited liability company's federal, 

state, and local income tax returns and financial 

statements, if any, for the J most recent years or, if the 

returns and statements were not prepared for any reason, 

copies of the information and ~tatements provided to or that 

should have been provided to the members to enable them to 

prepare their federal, state, and local tax returns for the 

period; 

(dJ copies of any effective written operating 

agreements and all amendments and copies of any written 

operating agreements no longer in effect; 

(e) unless provided in writing 

agreement: 

in an operating 

(i) a writing, if any, setting forth the amount of 

cash, the agreed value of other property or services 

contributed by each member, and the times or events upon 

which any additional contributions agreed to by each member 

are to be made; 

(ii) a writing, if any, stating events that require the 
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limited liability company to be dissolved and its affairs 

wound up1 and 

(iii) other writings, if any, prepared pursuant to a 

requirement in an operating agreement. 

(2) A member may, at the ■ember's own expense, inspect 

and copy any limited liability company record, whereve~ the 

record is located, upon reasonable request during ordinary 

business hours. 

(J) Members, if the management of the liaited liability 

company is vested in the members, or managers, if management 

of the limited liability company is vested in the managers, 

shall render, to the extent the circumstances make it just 

and reasonable, true and full information of all things 

affecting the members to any member and to the legal 

representative of any deceased member or of any member under 

legal disability. 

(4) Failure of the limited liability company to keep or 

maintain any of the records or information required pursuant 

to this section may not be grounds for i ■posing liability on 

any person for the debts and obligations of the limited 

liability company. 

NEW SECTION. Section 29. Contributions to capital. An 

interest in a limited liability company may be issued in 

exchange for property, services rendered, or a promissory 

note or other obligation to contribute cash or property or 
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to perform services. 

NEW SECTION. Section 30. Liability for -contribution. 

(1) A promise by a aember to contribute to the limited 

liability company is not enforceable unless set out in a 

writing signed by the member. 

(2) (a) Except as provided in the articles of 

organization or the operating agreement, a member is 

obligated to the limited liability company to perform any 

enforceable promises to contribute cash or property or to 

perform services even if the member is unable to perform 

because of death, disability, or other reason. 

(b) If a member does not make the required contribution 

of property or services, the member is obligated, at the 

option of the limited liability company, to contribute cash 

equal to that portion of value or the stated contribution 

that has not been made. 

13) (a) Unless otherwise provided in the articles of 

organization or the operating agreement, the obligation of a 

member to make a contribution or return money or other 

property paid or distributed in violation of [sections 1 

through 78] may be compromised only with the unanimous 

consent of the members. 

(b) Notwithstanding the compromise, the original 

obligation may be enforced by a creditor of a limited 

liability company who extends credit or otherwise acts in 

-34- SB 146 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0146/02 

reliance on the obligation after the member signs a writing 

that reflects the obligation and before the amendment or 

comproaise. 

NEW SECTION. Section 31. Sharing of profits and 

losses. Unless otherwise provided in the articles of 

organization or a written operating agreement, each member 

must be repaid that member's contributions to capital and 

share equally in the profits, losses, and surpluses 

remaining after all liabilities, including those to members, 

are satisfied. 

NEW SECTION. Section 32. Sharing of distributions. 

Except as provided in (sections 33 and 50), distributions of 

cash or other assets of a limited liability company must be 

shared among the members and among classes of members in the 

manner provided in writing in the articles of organization 

or the operating agreement. If the articles of organization 

or the operating agreement does not so provide in writing, 

each member shall share equally in any distribution. A 

■ember is entitled to receive distributions described in 

this section fr011 a li■ited liability coepany to the extent 

and at the times or upon the happening of the events 

specified in the articles of organization or the operating 

agree■ent or at the times deter■ined by the members or 

■anagers pursuant to (section 26). 

NEW SECTION. Section 33. Distributions on event of 
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Upon 
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(section 45( 

of 

that 

SB 0146/02 

an event of 

does not cause 

dissolution, a dissociating member is entitled to receive: 

(1) any distribution to which the member is entitled 

under the articles of organization or the operating 

agreement; and 

(2) if not otherwise provided in the articles of 

organization or the operating agreement, within a reasonable 

time after dissociation, the fair value of the member•s 

interest in the limited liability company as of the date of 

dissociation based upon the member's right to share in 

distributions from the limited liability company. 

NEW SECTION. Section 34. Distribution in kind. Except 

as provided in the articles of organization or the operating 

agreement: 

(1) a member, regardless of the nature of the member's· 

contribution, may not demand or receive any distribution 

from a limited liability company in any form other than 

cash; and 

(2) a member may not be compelled to accept from a 

liaited liability coapany a distribution of any asset in 

kind to the extent that the percentage of the asset 

distributed to the members exceeds a percentage of that 

asset that is equal to the percentage in which the member 

shares in distributions from the limited liability company. 
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NEW SECTION. Section 35. Distributions. ( 1) A 

distribution may not be made if, after giving effect to the 

distribution: 

(a) the limited liability company would not be able to 

pay its debts as they become due in the usual course of 

business; or 

(bl the limited liability company's total assets would 

be less than the sum of its total liabilities plus, unless 

the articles of organization or the operating agreement 

provides otherwise, the amount that would be needed, if the 

limited liability company were to be dissolved at the time 

of the distribution, to satisfy the preferential rights of 

other members upon dissolution that are superior to the 

rights of the member receiving the distribution. 

( 2) The 1 imited liability company may base a 

determination that a distribution is not prohibited under 

subsection (1) on either: 

(a) financial statements. prepared on the basis of 

accounting practices and principles that are reasonable 

under the circumstances; or 

(bl a fair valuation or other method that is reasonable 

under the circumstances. 

(3) Except as provided in subsection (5), the effect of 

a distribution under subsection (1) is measured as of: 

(a) the date the distribution is authorized if the 
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payment occurs within 120 days after the date of 

authorization; or 

(b) the date payment is made if it occurs more than 120 

days after the date of authorization. 

(4) A limited liability company's indebtedness to a 

member incurred by reason of a distribution to be made to 

that member in accordance with this section is at parity 

with the limited liability c0111.pany 1 s indebtedness to its 

general unsecured creditors, ezcept as otherwise provided by 

agreeaent. 

(5) For purposes of this section: 

(a) if terms of indebtedness provide that payment of 

principal and interest is to be made only if and to the 

extent that payment of a distribution to members could then 

be made under this section, indebtedness of a limited 

liability company, including indebtedness issued as a 

distribution, is not a liability for pucposes of 

determinations made under subsection (2); and 

(b) if the indebtedness is issued as a distribution, 

each payment of principal or interest on the indebtedness is 

treated as a distribution, the effect of which is measured 

on the date the payment is actually made. 

NEW SECTION. Section 36. Liability upon wrongful 

distribution. 11) A member or manager who votes for or 

assents to a distribution in violation of the articles of 
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organization, the operating agreement, or [section 35} is 

personally liable to the limited liability company, but not 

to other persons, for the amount of the distribution that 

exceeds what could have been distributed without violating 

(section 35) or 

operating agreement 

the articles of organization or 

if it is established that the member 

the 

or 

manager did not act in compliance with (section 35). 

(2) A member or manager held liable under subsection 

I l) for an unlawful distribution is entitled to 

contribution: 

(a) from each other member or manager who voted for or 

assented to the unlawful distribution; and 

(b) from each member for the amount the member 

received, knowing that the distribution was made in 

violation of (section 35] or the articles of organization or 

the operating agreement. 

NEW SECTION. Section 37. Right to distribution. 

Subject to (section 50], when a member becomes entitled to 

receive a distribution, the member has the status of and is 

entitlid to all remedies available to a creditor of the 

li■ited liability company with respect to the distribution. 

NEW SECTION. Section 38. ownership of li•ited 

liability coapany property. Cl) Property transferred to or 

otherwise acquired by a limited liability company becomes 

property of the limited liability company. A ■e■ber has no 
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interest in specific limited liability company property. 

(2) Property aay be acquired, held, and conveyed in the 

name of the limited liability company. Any estate in real 

property may be acquired in the name of the limited 

liability company, and title to any estate acquired must 

vest in the limited liability company rather than in the 

members individually. 

NEW SECTION. Section 39. Transfer of real property. 

(l) Except as provided in subsection t5), title to propecty 

of the limited liability company that is held in the name of 

the limited liability company may be transferred by an 

instrument of transfer executed by any member in the name of 

the li■ited liability company. 

(2) Title to property of the limited liability company 

that is held in the name of one or more members or managers 

may be transferred by an instrument of transfer executed by 

the persons in whose name title is held if there is an 

indication in the instrument transferring title to the 

property to them of: 

(a) their capacity as members or managers of a limited 

lia~ility company; or 

(bJ the existence of a limited liability companyr even 

if the name of the limited liability company is not 

indicated. 

(3) Property transferred under subsection (1) or (2) 
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may be recovered by the limited liability company if it 

proves that the act of the person e~ecuting the instrument 

of transfer did not bind the limited liability company under 

(section 20] unless the property has been transferred by the 

initial transferee or a person claiming through the initial 

transferee to a subsequent transferee who gives value 

without having notice that the person who executed the 

instrument of initial transfer lacked authority to bind the 

li■ited liability coapany. 

14) Title to property of the limited liability company 

may be transferred free of any claims of the limited 

liability company or its members by the persons in whose 

name title is held to a transferee who gives value without 

having notice that it is property of a limited liability 

company if title is held in the name of one or more persons 

other than the limited liability company and there is no 

indication in the instrument transferring title to the 

property to the■ of: 

(a) their capacity aa members or managers of a limited 

liability company; or 

lb) the existence of a li■ited liability company. 

15) If the articles of organization provide that 

management of the limited liability c011pany is vested in a 

manager or aanagera: 

la) title to property of the limited liability company 
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that is held in the name of the limited liability company 

may be transferred by an instru■ent of transfer e.KeClited by 

any manager in the name of the limited liability company; 

and 

(b) a ■ember, acting solely in the capacity of a 

member, may not transfer title as provided in subsection 

(5)(a). 

NEW SECTION. Section 40. Nature of -•ship 

interest. A membership interest is personal property. 

NEW SECTION. Section 41. Assignaent of aeabership 

interest. fl) Eicept as provided in writing in the articles 

of organization or an operating agreement; 

(a) a membership interest is assignable in whole or in 

part; 

(b) an assign111ent entitles the assignee to receive, to 

the extent assigned, only the distributions to which the 

assignor would be entitled: 

(c) an assignaent of a membership interest does not of 

itself dissolve the limited liability company or entitle the 

assignee to participate in the management and affairs of the 

limited liability company or to become or to exercise any 

rights of a member; 

(d) until the assignee of a limited liability company 

interest becomes a member, the assignor continues to be a 

■eaber and to have the power to exercise rights of a member, 
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subject to the •embers' right to remove the assignor 

pursuant to (section 45(l)(c)(ii)I: 

(e) until an assignee of a membership interest becomes 

a member, the assignee has no liability as a membec solely 

as a result of the assignment; and 

(f) the assignor of a membership interest is not 

released from liability as a member solely as a result of 

the assignment. 

12) The articles of organization or an operating 

agreement may provide that a member's interest in a limited 

liability comp.any may be evidenced by a certificate of 

membership interest issued by the limited liability company 

and may also provide for the assignment or transfer of a 

membership interest represented by a certificate and make 

other provisions with respect to the certificates. 

(]) Unless otherwise provided in the articles of 

organization or an operating agreement, the pledge or 

granting of a security interest, lien, ·or other encumbrance 

in or against any of the membership interest of a member is 

not an assignment and may not cause the member to cease to 

be a aeaber or to cease to have the power to exercise any 

rights or powe,s of a member. 

NEW SECTION. Section 42. Rights of jud-nt creditor. 

On application to a court of competent jurisdiction by any 

judgaent creditor of a member, the court may charge the 
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membership interest of the ■ember with payment of the 

unsatisfied amount of judgment, with interest. To the extent 

charged, the judgment creditor has only the rights of an 

assignee of the membership interest. [Sections l through 78) 

does not deprive a member of the benefit of any exemption 

laws applicable to a membership interest. 

NEW SECTION. Section 43. Right of assignee to becoae 

aeaber. (1) Except as otherwise provided in the articles of 

organization or a written operating agreement, an assignee 

of an interest in a limited liability company may become a 

member only if the other members unanimously consent. 

(2) An assignee who becomes a member has, to the extent 

assigned, the rights and powers of and is subject to the 

restrictions and liabilities of a member under the articles 

of organization, an operating agreement, and {sections 1 

through 78}. An assignee who becomes a member is liable for 

obligations of the assignor lo make contributions and to 

return distributions under [section 30); however, the 

assignee is not obligated for liabilities of which the 

assignee had no knowledge at the time the assignee became a 

ae■ber and that could not be ascertained from the articles 

of organization or a written operating agreement. 

(3, Whether or not an assignee of a membership interest 

becomes a member, 

liability to the 

the assignor is not released from 

limited liability company under (section 
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30). 

( 4) 

articles 

Except as otherwise provided in writing in the 

of organization or the operating agreement, a 

member who assigns the member's entire interest in lhe 

limited liability company ceases to be a member and to have 

the power to exercise any rights of a member when the 

assignee becomes a member with respect to the assigned 

interest. 

NEW SECTION. Section 44. Adaission of _,s. (l} 

Subject to subsection (2), a person may become a member 

limited liability conpany: 

in a 

(a) in the case of a a limited 

liability company interest 

person acquiring 

directly from the limited 

liability company, upon compliance with the articles of 

organization or the operating agreement or, if the articles 

of organization or the operating agreement does not so 

provide in writing, upon the written consent of all members; 

and 

(bl in the case of an assignee of a limited liability 

c0111pany interest, as provided in (section 41). 

(2) The effective time of adllission of a member to a 

limited liability company is the later of: 

(a) the date the limited liability company is formed; 

or 

(b) the time provided in the articles of organization 
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or the operating agreement or, if no time is provided, when 

the person's admission is reflected in the records of the 

limi~ed liability company. 

NEW SECTION. Section 45. Events of dissociation. (1) A 

person ceases to be a member of a limited liability company 

upon the occurrence of one or more of the following events: 

(a) the member withdraws by voluntary act froa the 

limited liability company as provided in subsection (l); 

(b) the member ceases to be a member of the limited 

liability company as provided in (section 43); 

(c) the member is removed as a member: 

(i) in accordance with the articles of organization or 

the operating agreement; or 

(ii) subject to contrary written provisions in the 

articles of organization or the operating agreement, by an 

affirmative vote of a majority of the members who have not 

assigned their interests when the member assigns all the 

■ember"s interest in the limited liability company; 

(d) subject to contrary written provisions in the 

articles of organization or the operating agreement or 

written consent of all members at the time, the member: 

(ii makes an assignment for the benefit of creditors; 

(ii) files a voluntary petition in bankruptcy: 

(iii) is adjudicated as bankrupt or insolvent: 

(iv) files a petition or answer seeking reorganization, 
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arrangement, composition, readjustment, liquidation, 

dissolution, or similar relief under any statute, law, or 

regulation; 

IYJ files an answer or other pleading admitting or 

failing to contest the material allegations of a petition 

filed against the member in any proceeding under subsection 

(l)(d); or 

(vi) seeks, consents to, or acquiesces in the 

appointment of a trustee, receiver, or liquidator of the 

member or of any substantial part of the member's 

properties; 

(e) subject to contrary written provisions in the 

articles of ,organization or the operating agreement or 

written consent of all members at the time if: 

(i) 120 days after the ~encement of any proceeding 

against the member seeking reorganization, arrangement, 

c011position, readjustment, liquidation, dissolution, or 

si■ilar relief under any statute, law, or regulation, the 

proceeding has not been dismissed; 

(ii) within 90 days after the appointment without the 

■eaber'a consent or acquiescence of a trustee, receiver, or 

liquidator of the me■ber or of any substantial part of the 

aeaber'a properties, the appoint■ent is not vacated or 

stayed; or 

(iii) within 90 days after the expiration of any stay, 
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the appointment is not vacated; 

(f) subject to contrary written provisions in the 

articles of organization or the operating agreement or 

written consent of all aelllbers at the tiae, in the case of a 

member who is an individual: 

(i) the member's death; or 

(ii) the entry of an order by a court of competent 

jurisdiction adjudicating the member incompetent to manage 

the member's person Or estate: 

(g) subject to contrary written provisions in the 

articles of organization or the operating agreement or 

written consent of all members at the time, in the case of a 

member who is a trustee or is acting as a member by virtue 

of being a trustee of a trust, the termination of the trust 

but not merely the substitution of a new trustee; 

(h) subject to contrary written provisions in the 

articles of organization or the operating agreement or 

written consent of all members at the time, in the case of a 

member that is a separate limited liability company, the 

dissolution and commencement of winding up of the separate 

li■ited liability company; 

(ii subject to contrary written provisions in the 

articles of organization or the operating agreement or 

written consent of all members at the time, in the case of a 

■e■ber that is a corporation, the filing of articles of 
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dissolution, or the equivalent for the corporation, or 

involuntary dissolution and the lapse of 90 days aftec 

notice to the corporation 

reinstatement of its charter; 

of revocation without a 

(j) subject to contrary written provisions in the 

articles of organization or the operating agreement or 

written consent of all members at the time, in the case of 

an estate, the distribution by the fiduciary of the estate's 

entire interest in the limited liability company; or 

(k) if the limited liability c011pany is a professional 

limited liability company, a member becomes a disqualified 

person. 

(2) The members may provide in writing in the articles 

of organization or the operating agreement for other events 

that result in a person ceasing to be a member of the 

limited liability company. 

13) Unless the articles of organization or the 

operating agreement provides in writing that a member may 

not withdraw by voluntary act from a limited liability 

company, the aember aay withdraw at any time by giving 30 

day■• written notice to the other members or other notice 

required in the articles of organization or the operating 

agreement. Unless otherwise provided in the articles of 

organization or the operating agreement, in the case of a 

limited liability company for a definite term or particular 
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undertaking, a withdrawal by a aeaber before the expiration 

of that ter■ is a breach of the articles of organization or 

the operating agreement. If a member has the power to 

withdraw but the withdrawal violates a provision of the 

articles of organization or is a breach of the operating 

agreement or the withdrawal occurs as a result of otherwise 

wrongful conduct of the member, the• limited liability 

company may: 

(a) recover from the withdrawing member damages for 

violation of the articles of organization or for breach of 

the operating agreement, including the reasonable cost of 

obtaining replaceaent of the services the withdrawn member 

was obligated to perfocm; 

(b) offset the damages against the amount otherwise 

distributable to the ■ember; and 

(c) pursue any other remedies provided for in the 

articles of organization or the operating agreement or 

otherwise available under applicable law. 

NEW SECTION. Section 46. Dissolution. A limited 

liability cOlllpany is dissolved and its affairs must be wound 

up when one of the following occurs: 

(1) at the time or upon the occurrence of events 

specified in writing in the articles of organization or 

operating agreement; 

(2) the written consent of all members; 
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(3) an event of dissociation of a member, unless the 

business of the limited liability company is continued by 

the consent of all the remaining members within 90 days 

following the occurrence of an event of dissociation or as 

otherwise provided in writing in the articles of 

organization or operating agreement: or 

(4) entry of a decree of judicial dissolution under 

[section 47). 

NEW SECTION. Section 47. Judicial dissolution. On 

order application by or for a member, a district court may 

dissolution of a limited liability company, or other 

appropriate relief, when it is not reasonably practicable to 

carry on the business in conformity with the articles of 

organization or operating agree•ent. 

NEW SECTION. Section 48. Winding up. 11) Except as 

otherwise provided in the articles of organization or the 

operating agreement, the business or affairs of the limited 

liability company may be wound up: 

(a) by the members or 1111anagers who have authority under 

(section 23) to manage the li■ited liability company prior 

to dissolution; or 

Cb) if one or more of the ae■bers or managers have 

engaged in wrongful conduct or upon other cause shown, by 

the district court on application of any member or any 

member's legal representative or assignee. 
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(2) The persons winding up the business or affairs of 

the limited liability company may, in the naae of and far 

and on behalf of the limited liability coapany: 

(a) prosecute and defend suits; 

(b) settle and close the business of the limited 

liability company; 

IC) dispose of and transfer the property of the limited 

liability company: 

(di discharge the liabilities of the limited liability 

company: and 

(e) distribute to the members any reaaining assets of 

the li■ited liability company. 

NEW SECTION. Section 49. Agency _, of aeabera or 

-nagers after dissolution. (1) Except as provided in 

subsections (3) through (5), after an event causing 

dissolution of the limited liability co■pany. a member may 

bind the limited liability company: 

(a) by an act appropriate for winding up the limited 

liability company's affairs or completing transactions 

unfinished at dissolution; and 

(b) by any transaction that would have bound the 

limited liability company, if it had not been dissolved, if 

the other party to the transaction does not have notice of 

the dissolution. 

C2) The filing of the articles of dissolution is 

-52- SB 146 



1 

2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0146/02 

pcesumed to constitute notice of dissolution for purposes of 

subsection (ll(b). 

13) An act of a member that would not otherwise be 

binding on the limited liability company under subsection 

(1) is binding if it is authorized by the limited liability 

company. 

(4) An act of a member that would be binding under 

subsection (l) or would be otherwise authorized and that is 

in contraventidn of a restriction on authority may not bind 

the limited liability company to persons having knowledge of 

the restriction. 

(5) If the articles of organization vest management of 

the limited liability company in managers, a manager may 

exercise the authority of a member under subsection (1) and 

a member may not eaerc1se the authority if the member is 

acting solely in the capacity of a member. 

NEW SECTION. Section 50. Distribution of assets. Upon 

the winding up of a li■ited liability company, the assets 

must be distributed as follows: 

(1) to creditors, including members and managers who 

are creditors, to the extent otherwise permitted by law, in 

satisfaction of liabilities of the limited liability 

c0111pany, whether by payment or the making of reasonable 

provision for payment, other than liabilities to members for 

distributions under (section 33 or 34]; 
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otherwise provided in the articles of 

an operating agreement, to members and 

in satisfaction of liabilities for 

distributions under (section 33 or 341; and 

( 3) unless otherwise provided in the articles of 

organization or an operating agreement, to members first for 

the return of their contributions 

their limited liability company 

and second 

interests, 

respecting 

in the 

proportions in which the members share in distributions. 

NEW SECTION. Section 51. Articles of dissolution. Upon 

the dissolution and the commencement of winding up of the 

limited liability company, articles of dissolution must be 

filed in the office of the secretary of state and must set 

forth: 

(1) the name of the limited liability company; 

(2) the date of filing of its articles of organization 

and all amendments to the articles; 

tl) the reason for filing the articles of dissolution; 

(4) the effective date of the articles of dissolution, 

which must be a date certain, if they are not to be 

effective upon the filing: 

(5) any other information that the members or managers 

filing the articles determine necessary; 

16) the name of the agent or agents authorized to 

receive service of process after dissolution of the limited 
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liability company; and 

(7) the name of the person or persons authorized to 

wind up the business and authorized to execute documents on 

behalf of the limited liability company. 

NEW SECTION. Section 52. Revocation of dissolution. 

(1) A foreign limited liability company may revoke its 

dissolution within 120 days of the effective date of the 

articles of dissolution. 

(2) Revocation of dissolution ■ust be authorized in the 

same manner as the dissolution was authorized unless that 

authorization permitted revocation by action of the board of 

directors alone, in which event the board of directors may 

revoke the dissolution without shareholders' action. 

(3) After the revocation of dissolution is authorized, 

the feretgn limited liability company may 

dissolution by delivering to the secretary of 

revoke 

state, 

the 

for 

filing, articles of revocation of dissolution, together with 

a copy of its articles of dissolution, that set forth: 

(a) the name of the tarei9n limited liability company; 

(b) the effective date of the dissolution that was 

revoked; 

(c) the date that the revocation of dissolution waa 

authorized; and 

(d) a statement of the action that was taken to revoke 

the dissolution. 
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(4) Unless a delayed effective date is specified, 

revocation of dissolution is effective when the articles of 

revocation of dissolution are filed. 

(5) When the revocation of dissolution is effective, it 

relates back to and takes effect as of the effective date of 

the dissolution, and the fer~¼gft limited liability company 

resumes carrying on its business as if dissolution had never 

occurred. 

NEW SECTION. Section 53. Known claias against 

dissolved li■ited liability ccapanies. (1) A dissolved 

limited liability company may dispose of the known claims 

against it by filing articles of dissolution pursuant to 

(section 53) and following the procedure described in this 

section. 

(2) 

notify 

The dissolved limited liability company shall 

its known claimants in writing of the dissolution at 

any time after the effective date of the dissolution. The 

written notice must: 

(a) describe information that must be included in a 

claia; 

(b) provide a mailing address where a claim may be 

sent: 

(c) state the deadline, which may not be less than 120 

days from the later of the effective date of the written 

notice or the filing of the articles of dissolution pursuant 
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to [section 51], by which the dissolved limited liability 

company must receive the claim; and 

(d) state that the claim will be barred if not received 

by the deadline. 

(JI A claim against the dissolved limited liability 

company is ba~red: 

(a) if a claimant who was given written notice under 

subsection (2) does not deliver the claim to the dissolved 

limited liability company by the deadline; or 

(bl if a claimant whose claim was rejected by the 

dissolved limited liability company does not coaaence a 

proceeding to enforce the claim within 90 days from the 

effective date of the rejection notice. 

(4) For purposes of this section, "claim" does not 

include a contingent liability or a claim based on an event 

occurring after the effective date of the dissolution. 

NEW SECTION. Section 54. Dnknown clai- against 

diaaolved liaited liability coapanies. (1) Subject to 

[section 53), the dissolution of a limited liability 

coapany, including dissolution bY,. the· expiration of its 

ter■, does not take away or impair any remedy available to 

or against the limited liability company or its members or 

managers for any claim or right, whether or not the claim or 

right existed or accrued prior to dissolution. A proceeding 

by or against the limited liability coapany may be 
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prosecuted or defended by the limited liability coapany in 

its name. The ■eabers and managers have power to take action 

as appropriate to protect the remedy, right, or claim. 

(21 A claim aay be enforced under [section SJ) or this 

section: 

(a) against the dissolved limited liability c0111pany, to 

the extent of the undistributed assets; or 

(b) if the assets have been distributed in liquidation, 

against a member of the dissolved limited liability company, 

to the extent of the member's pro rata share of the claim or 

the corporate assets distributed to the member in 

liquidation, whichever is less, but a member's total 

liability for all claims under this section may not exceed 

the total amount of assets distributed to the member. 

(3) Subsections (1) and (2) apply to foreign limited 

liability c0111panies and their members transacting business 

in this state for any claims otherwise arising or accruing 

under Montana law. 

NEW SECTION. Section 55. Authority to transact 

buainesa requiced. (1) A foreign limited liability company 

aay not transact business in this state until it obtains a 

certificate of authority from the secretary of state. 

(2) The following activities, among others, do not 

constitute transacting business within the meaning of 

subsection (1): 
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1a) maintaining, defending, or settling any proceeding; 

(b) holding meetings of the members or managers or 

carrying on other activities concerning internal affairs of 

the limited liability company; 

(c) maintaining bank accounts; 

(d) maintaining offices or agencies for the transfer, 

exchange, and registration of the limited liability 

company's own securities or ■aintaining trustees or 

depositaries with respect to those securities; 

(e) selling through independent contractorsi 

(f) soliciting or obtaining orders, whether by mail or 

through employees or agents or otherwise, if the orders 

require acceptance outside this state before they become 

contracts: 

(g) creating or acquiring indebtedness, mortgages, and 

security interests in real or personal property: 

(h) securing or collecting debts or enforcing mortgages 

and security interests in property securing the debts: 

(i) owning real or personal property that is acquired 

incident to activities described in subsection (2)(h) if the 

property is disposed of within 5 years after the date of 

acquisition, does not produce incoae, or la not uaed in the 

performance of a function of the li■ited liability company; 

(j) conducting an isolated transaction that is 

completed within 30 days and th•t is not a transaction in 
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the course of repeated transactions of a si■ilar nature; or 

(k) transacting business in interstate co-erce. 

(3) The list of activities in subsection (2) is not 

exhaustive. 

NEW SECTION. Section 56. Consequences of transacting 

business without authority. (1) A foreign limited liability 

COlllpany transacting business in this state without a 

certificate of authority may not maintain a proceeding in 

any court in this state until it obtains a certificate of 

authority. 

(2) The successor to a foreign limited liability 

coapany that transacted business in this state without a 

certificate of authority and the assignee of a cause of 

action arising out of that business may not maintain a 

proceeding based on that cause of action in any court in 

this state until the foreign limited liability company or 

its successor obtains a certificate of authority. 

(3) A court may stay a proceeding conuoenced by a 

foceign limited liability company or its successor or 

assignee until it deter•inea whether the foreign corporation 

or its successor or assignee requires a certificate of 

authority. If it determines that a certificate is required, 

the court may further stay the proceeding until the foreign 

liaited liability company or its successor obtains the 

certificate. 
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(4) A foreign limited liability company is liable for a 

civil penalty of $5 for each day, but not to exceed a total 

of $1,000 for each year, that it transacts business in this 

state without a certificate of authority. The attorney 

general may collect all penalties due under this subsection 

and deposit them to the general fund. 

(5) Notwithstanding the provisions of subsections (1) 

and (2), the failure of a foreign limited liability company 

to obtain a certificate of authority does not impair the 

validity of its acts or prevent it from defending any 

proceeding in this state. 

NEW SECTION. Section 57. Application for certificate 

of authority. (1) A foreign limited liability company may 

apply for a certificate of authority to transact business in 

this state by delivering an application to the secretary of 

state for filing. The application must set forth: 

(a) the name of the foreign limited liability company 

or, if its name is unavailable for use in this state, a name 

that satisfies the require11ents of [section 63); 

(bJ the naae of the state or country under whose law it 

is organized; 

Cc) its date of organization and period of duration; 

(d) the street address of its principal office; 

(e) the address of its registe,ed office in this state 

and the name of ita registered agent at that office; and 
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(f) the names and usual business addresses o( its 

current managers, if different from its members. 

(2) A foreign limited liability company shall deliver 

with the completed application a certificate of existence or 

a similar document authenticated by the secretary of state 

or other official having custody of corporate records in the 

state or country under whose law the foreign limited 

liability company is organized. 

NEW SECTION. Section 58. Registered office and 

registered agent of foreign liaited liability ca.pany. Each 

foreign limited liability company authorized to transact 

business in this state shall continuously maintain in this 

state: 

(1) a registered office that may be the same as any of 

its places of business; and 

(2) a registered agent who may be: 

(a) an individual who resides in this state and whose 

business office is identical with the registered office; or 

(b) a domestic corporation, a limited liability 

company, or a foreign corporation or foreign limited 

liability company authorized to transact business in this 

state. 

NEW SECTION. Section 59. Resignation of registered 

agent of foreign li■ited liability coapany. (I) 

registered agent of a foreign limited liability company 

The 

may 
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resign the agency appointment by signing and delivering to 

the secretary of state for filing the original and two 

copies of a statement of resignation. The statement of 

resignation may include a statement that the registered 

office is also discontinued. 

{2) After filing the statement, the secretary of state 

shall attach the filing receipt to one copy and mail the 

copy and receipt to the registered office if the office has 

not been discontinued. The secretary of state shall mail the 

other copy to the foreign limited liability company at its 

principal office address shown in its most recent annual 

report. 

{31 The agency appointment is terminated and the 

registered office discontinued, if provided in the 

etate■ent, 30 daye after the date on which the statement was 

filed. 

NEW SECTION. Section 60. Change of registered office 

or registered agent of foreign li■ited liability coapany. 

(1) A foreign limited liability cOlllpany authorized to 

transact business in this state aay change its registered 

office or registered agent, or both, by delivering to the 

secretary of state, for filing, a statement of change 

setting forth: 

(a) the foreign limited liability company's name; 

(b) the street address of its current registered 
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office; 

le) if the address of its registered office is to be 

changed, the new address of the registered office; 

(d) the name and address of its current registered 

agent; 

(e) if its registered agent or the agent's address is 

to be changed, the na■e and address of the successor 

registered agent or the current registered agent•s new 

address; and 

(f) the fact that after the change or changes are made, 

the street addresses of its registered office and the 

business office of its registered agent are identical. 

(2) If a registered agent changes the street address of 

the registered agent's business office, the registered agent 

may change the street address of the registered office. of 

any foreign limited liability company for which the 

registered agent is the registered agent by notifying the 

foreign limited liability company in writing of the change 

and signing, either manually or in facsimile, and delivering 

to the secretary of state, for filing, a statement of change 

that c011plies with the requirements of subsection tl) and 

that states that the foreign limited liability company has 

been notified of the change. 

NEIi Jl ~C:T I ON . Section 61. ll■ended certificate of 

authority. ( l) A foreign limited liability company 
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authorized to transact business in this state shall obtain 

an amended certificate of authority from the secretary of 

state if it changes: 

(a) its name: 

(b) the period of its duration; or 

(c) the state or country of its organization. 

(2) The requirements of (section 57] for obtaining an 

original certificate of authority apply to obtaining an 

amended certificate under this section. 

NEW SECTION. Section 62. Effect of certificate of 

authority. Cl) A certificate of authority issued by the 

secretary of state authorizes a foreign li■ited liability 

company to transact business in this state subject to the 

right of the state to revoke the certificate as provided in 

[sections 55 through 68]. 

(2) A foreign limited liability company with a valid 

certificate of authority has the same rights and privileges 

as a domestic company of similar character and, except as 

otherwise provided by [sections 55 through 68), is subject 

to the same duties, restrictions, penalties, and liabilities 

i■posed on a domestic limited liability company of similar 

character. 

(3) [Sections 55 through 68] do not authorize the state 

to regulate the organization or internal affairs of a 

foreign limited liability c011pany authorized to transact 
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business in the state. 

NEW SECTION. Section 63. -- A certificate of 

authority may not be issued to a foreign limited liability 

company unless the name of the company satisfies the 

requirements of [section JJ. If the name of a foreign 

limited liability company does not satisfy the requirements 

of (section 3), to obtain or maintain a certificate of 

authority: 

(1) the foreign limited liability company may add the 

words Nlimited company", the abbreviation "1.1.c.•, or the 

abbreviation •1.c." to its name for use in this state; or 

(2) if its real name is unavailable, the foreign 

limited liability company may use an assumed business name 

that is available and that satisfies the requirements of 

(section 15) if it files the assumed business name with the 

secretary of state. 

NEW SECTION. Section 64. Withdrawal of foreign liaited 

liability coapany. (1) A foreign limited liability company 

authorized to transact business in this state may not 

withdraw from this state until it obtains a certificate of 

withdrawal from the secretary of state. 

(2) A foreign limited liability company authorized to 

transact business in this state may apply for a certificate 

of withdrawal by delivering an application to the secretary 

of state for filing. The application must set forth: 
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(a) the name of the foreign limited liability company 

and the name of the state or country under whose law it is 

organized; 

(b) that it is not transacting business in this state 

and that it surrenders its authority to transact business in 

this state; 

(c) that it revokes the authority of its registered 

agent to accept service on its behalf and appoints the 

secretary of state as its agent for service of process in 

any proceeding based on a cause of action arising during the 

time it was authorized to transact business in this state: 

(d) a mailing address to which the secretary of state 

may aail a copy of any process served on the secretary of 

state under subsection (3); 

(e) a coamit■ent to notify the secretary of state in 

the future of any change in its mailing address; 

(f) that all tazes i ■posed on the foreign limited 

liability company by Title 15 have been paid, supported by a 

certificate by the department of revenue to be attached to 

the application to the effect that the department is 

satisfied from the available evidence that all taies imposed 

have been paid. The iesuance of the certificate does not 

relieve the corporation fr011 liability for any tazes, 

penalties, or interest due the state of Montana. 

(g) additional infor-tion as may be necessary or 
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appropriate to enable the secretary of state to determine 

and assess any unpaid fees or tazea payable by the foreign 

limited liability coapany. 

(3) After the withdrawal of the foreign limited 

liability c~pany is effective, service of process on the 

secretary of state under this section is service on the 

foreign limited liability company, Upon receipt of process# 

the secretary of state shall mail a copy of the process to 

the foreign limited liability c011pany at the mailing address 

set forth under subsection (2). 

NEW SECTION. Section 65. Grounds for revocation. The 

secretary of state may coU1ence a proceeding under (section 

66) to revoke the certificate of authority of a foreign 

limited liability company authorized to transact business in 

this state if: 

(1) the foreign limited liability company does not 

deliver its a·nnual report to the secretary of state within 

140 days after it is due, 

(2) the foreign limited liability company is without a 

registered agent or registered office in this state for 60 

days or more: 

(3) the foreign 

lnfor■ the secretary 

limited liability company does not 

of state under (section 5) that its 

registered agent or registered office has changed, that its 

registered agent has resigned, or that its registered office 
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has been discontinued within 60 days of the change, 

resignation, or discontinuance: or 

state {41 the secretary of 

authenticated certificate frOID 

other official having custody of 

receives a duly 

state or country under whose 

the secretary of state or 

company 

law the 

records 

foreign 

in the 

limited 

liability company is organized, stating that it has been 

dissolved or disappeared as the result of a merger. 

NEW SECTION, Section 66. Procedure for •nd effect of 

revocation~ (1) If the secretary of state determines that 

one or more grounds exist under (section 65] for revocation 

of a certificate of authority, the secretary of state shall 

serve the foreign limited liability company with written 

notice of the secretary of state's determination. 

(2) If the foreign limited liability company does not 

correct each ground for revocation or demonstrate to the 

reasonable satisfaction of the secretary of state that each 

ground determined by the secretary of state does not exist 

within 60 days after service of the notice is mailed, the 

secretary of state aay revoke the foreign limited liability 

c011pany 1 a certificate of authority by signing a certificate 

of revocation that states the ground or grounds for 

revocation and the effective date of the revocation. The 

secretary of state shall file the original of the 

certificate and aail a copy to the fo,eign limited liability 
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company. 

{31 The authority of a foreign liaited liability 

c011.pany to transact business in this state ceases on the 

date shown on the certificate revoking its certificate of 

authority. 

(4) The secretary of state's revocation of a foreign 

liaited liability 

appoints the secretary 

company's 

of state 

certificate of authority 

as the foreign limited 

liability company's agent for service of process in any 

proceeding based on a cause of action that arose during the 

tiae the foreign limited liability company was authorized to 

transact business in this state. Service of process on the 

secretary of state under this subsection is service on the 

foreign limited liability company. Upon receipt of process, 

the secretary of state shall mail a copy of the process to 

the secretary of the foreign limited liability company at 

its principal office shown in its most recent annual report 

or in any subsequent communication received from the foreign 

li■ited liability company, stating the current llld.iling 

address of its principal office or, if no report or 

C01111unication is on file, in its application for a 

certificate of authority. 

(5) Revocation of a foreign limited liability company's 

certificate of authority does not terminate the authority of 

the registered agent of the foreign limited liability 
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COllpany. 

NEW SECTION. Section 67. Appeal frn• revocation. l 1) A 

foreign li■ited liability co■pany ■ay appeal the secretary 

of state's revocation of its certificate of authority to the 

district court within 30 days after service of the 

certificate of revocation is mailed. The foreign limited 

liability company may appeal by petitioning the court to set 

aside the revocation and by attaching to the petition copies 

of its certificate of authority and the secretary of state's 

certificate of revocation. 

(2) The court ■ay sunaarily order the secretary of 

state to reinstate the certificate of authority or may take 

any other action the court considers appropriate. 

(3) The court's final decision may be appealed as in 

other civil proceedings. 

NEW SECTION. Section 68. Ad■ission of foreign 

professional li■ited liability coapanies -- application -­

revocation. (l) A foreign professional li■ited liability 

c011pany is entitled to a certificate of authority to 

transact business in this state only if: 

(a) the na■e of the foreign professional limited 

liability coapany -eta the requireaents of [section 73); 

(bl the foreign professional li■ited liability company 

is organized only for purposes for which a professional 

li■ited liability coapany ■ay be organized under (sections 
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aanagers of the 
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■embers and not less than one-half of the 

foreign professional li■ited liability 

c0111pany are qualified persons with respect to the foreign 

professional limited liability company. 

(2) Notwithstanding (section 55), a foreign 

professional limited liability company may not be required 

to obtain a certificate of authority to transact business in 

this state unless it maintains an office in this state fa£ 

the conduct of business or professional practice. 

(3) The application for a certificate of authority must 

include a statement that all the members and not less than 

one-half of the managers are licensed in at least one state 

or territory or the District of Columbia to render a 

professional service described in the statement of purposes 

of the foreign professional limited liability company. 

(4) The certificate of authority may be revoked by the 

secretary of state if the foreign professional limited 

liability company fails to comply with any provision of 

(sections 72 through 78). The licensing authority shall 

certify 

names of 

to the secretary of state, fr0111 time to time, the 

all foreign professional limited liability 

coapaniea that have given cause for revocation, together 

with the pertinent facts, and shall concurrently mail to 

each foreign professional limited liability company at its 
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registered office in this state a notice that the 

certification has been made. A certificate of authority of a 

foreign professional limited liability company may not be 

revoked unless there have been both 60 days• notice of 

intent to revoke and a failure to correct the noncompliance 

during the 60 days. 

(5) A foreign professional limited liability company is 

subject to all other provisions of (sections 72 through 78) 

not inconsistent with this section. 

NEW SECTION. Section 69. Suits by and against li■ited 

liability coapany. Suit may be brought by or against a 

limited liability company in its own name~ 

NEW SECTION. Section 70. Authority to sue on behalf of 

li■ited liability co■pany. Except as otherwise provided in 

the articles of organization or the operating agreement, 

suit on behalf of the limited liability co■pany may be 

brought in the name of the limited liability company by: 

(1) any me■ber or me■bers of a limited liability 

co■pany, whether or not the articles of organization vest 

■anage■ent of the li■ited liability coapany in one or ■ore 

11Anagera who are authorized to sue by the vote of more than 

one-half of the ■embers, unless the vote of all ■embers is 

required under (section 26(2)), provided that in determining 

the vote required under [section 26), the vote of a member 

who has an interest in the outca.e of the suit that is 

-73- SB 146 

1 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

l7 

18 

i9 

20 

21 

22 

23 

24 

25 

SB 0146/02 

adverse to the interest of the limited liability company 

must be ezcluded; or 

(2) any manager or managers of a limited liability 

company, if the articles of organization vest management of 

the limited liability company in one or more managers, who 

are authorized to bring suit on behalf of the limited 

liability company by the vote required pursuant to [section 

26), provided that in determining the required vote. the 

vote of a manager who has an interest in the outcome of the 

suit that is adverse to the interest of the limited 

liability company must be excluded. 

NEW SECTION. Section 71. Merger. (1) Pursuant to any 

agree■entr a domestic limited liability company aay merge 

with or into one or more limited liability companies formed 

under the laws of this state or any other state. The 

surviving limited liability company is as provided in the 

merger agreeaent. 

(2) A domestic limited liability company that is not 

the surviving limited liability company in the merger shall 

file articles of dissolution that must have an effective 

date not later than the effective date of the merger, 

(3) If# following a merger of one or more domestic 

liaited liability companies or one or more limited liability 

companies foraed under the laws of any other state, the 

surviving limited liability company is not a domestic 
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limited liability company, there must be attached to the 

articles of dissolution for each domestic limited liability 

company articles of merger eiecuted by the surviving limited 

liability company: 

(a) stating that the surviving limited liability 

company may be served with process in the state of Montana 

in any action, suit, or proceeding for the enforcement of 

any obligation of the doaestic li■ ited liability company: 

(b) irrevocably appointing the secretary of state as 

the surviving limited liability cOlllpany's agent to accept 

service of process in any action, suit, or proceeding; and 

(c) specifying the address to which a copy of process 

must be mailed to the surviving limited liability company by 

the secretary of state~ 

(4) When the articles of dissolution required by 

subsection (2) have become effective, the following must be 

vested in and enforced against the surviving limited 

liability company as they were in each of the limited 

liability companies that aerged: 

(a) all of the rights, privileges, and powers of each 

of the limited liability coapanies that merged1 

(b) all property, real, personal, and aixed: 

(c) all debts due to any of the limited liability 

coapanies; and 

(d) all other things and cau■es of action belonging to 
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each of the limited liability coapanies. 

NEW SECTION. Section 72. Purposes of professional 

liaited liability coapanies. Professional limited liability 

companies aay be organized under (sections 72 through 78) 

only for the purpose of rendering professional services and 

services ancillary to professional services within a single 

profession, except that a professional limited liability 

company may be organized for the purpose of rendering 

professional services within two or more professions and for 

any purpose or purposes for which companies may be organized 

under (sections l through 78) to the extent that the 

cOlllbination of professional purposes or professional and 

business purposes is permitted by the licensing laws and 

rules of this state applicable to the professions. 

NEW SECTION. Section 73. Professional liaited 

liAbility coapany naae. The name of a domestic or foreign 

professional limited liability company: 

(1) must contain the words Nprofessional limited 

liability company•, wprofessional 1.1.c.", or "p.l.l,c."; 

and 

(2) must conform tO rules promulgated by a licensing 

authority having jurisdiction of a professional service 

described in the articles of organization. 

NEW SECTION. Section 74. Professional 

liability coapany aanagera. At least one-half 
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aanagers of a professional li■ited liability company must be 

qualified persons with respect to the limited liability 

company. 

NEW SECTION. Section 75. lleabership in p['ofesaional 

li■ited liability company. (1) Only the following persons 

may be members of a professional limited liability company: 

(a) natural persons authorized by law of this or any 

other state, a territory of the United States, oc the 

District of Columbia to render a professional service 

peraitted by the articles of organization of the 

professional limited liability co■pany; 

(b) general partnerships in which all the partners are 

authorized by law of this or any other state, a territory of 

the United States, or the District of Columbia to render a 

professional service permitted by the articles of 

incorporation and in which at least one partner is 

authorized by law in this state to rende[ a professional 

service permitted by the articles of organization of the 

professional limited liability co■pany: and 

(C) doaestic or foreign professional corporations and 

doaestic or foreign professional li■ ited liability companies 

authorized by law in this state to render a professional 

service permitted by the articles of organization of the 

professional li■ited liability co■pany. 

(2) The licensing authority aay by rule further 
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restrict or condition the issuance of membership interests 

in order to preserve ethical standards, but a rule may not 

cause a member at the time the rule becomes effective to 

become a disqualified person. 

HEN SECTION. Section 76. Rendering Bel'vicea. A 

domestic or foreign professional limited liability company 

may render professional services in this state only through 

natural persons per■itted to render the services in this 

state; however, nothing in [sections 72 through 78) requires 

any person employed by a professional limited liability 

c0111pany to be licensed to perform services for which a 

license is not otherwise required or prohibits the rende~ing 

of professional services by a licensed natural person acting 

in that person's individual capacity, even if the person is 

a aeaber or aanager of a professional limited liability 

COIDpany. 

NEW SECTION. Section 77. Reaponsibility for services. 

(1) An individual who renders professional services as an 

e■ployee of a doaestic or foreign professional limited 

liability co■pany is liable for any negligent or wrongful 

act or oaission in which the 

participates to the same extent as if 

individual personally 

the individual had 

rendered the services as a sole practitioner. An employee of 

a professional li■ited liability company is not liable for 

the conduct of other employees unless the employee is at 
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fault in appointing, supervising, or cooperating with them. 

(2) A 

liability 

domestic or 

company whose 

foreign 

employee 

professional limited 

performs professional 

services within the scope of the employee's employment or 

apparent authority to act for the company is liable to the 

aame eitent as the employee. 

( 3) Except as otherwise provided by statute, the 

personal liability of a aellber of a domestic or foreign 

professional limited liability company is no greater in any 

respect than that of a ■eaber of a limited liability company 

otherwise organized under [sections 72 through 78). 

NEW SECTION. Section 78. Relationship to clients and 

patients. (1) The relationship between an individual 

perfor■ing professional services as an employee of a 

doaestic or foreign professional liaited liability company 

and a client or patient is the saae as if the individual 

perforaed the services as a sole practitioner. 

(2) The relationship between a do■estic or foreign 

professional liaited liability COll\pany performing 

profeaaional services and the client or pa·tient is the same 

aa between the client or patient and the individual 

perforaing the services. 

(3) Any privilege applicable to coaaunications between 

a person rendering professional services and the person 

receiving the services recognized under the statutory or 
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coamon law of this state extends to a domestic or foreign 

professional liaited liability coapany and its employees. 

Section 79. Section 30-13-141, MCA, is amended to read: 

"30-13-141. Definitions. As used in 30-13-141 through 

30-13-147, the following definitions apply: 

(1) •0wner• means the person who owns the original 

fixation of sounds embodied in a master phonograph record, 

master disc, master tape, master film, or other device used 

for reproducing sounds on phonograph records, discs, tapes, 

films, or other articles upon which sound is recorded and 

from which the transferred recorded sounds are directly 

derived. 

(2) •performer" means the person or persons appearing 

in a performance. 

ll) •person• means any individual, firm, partnership, 

li■ited liability company, corporation, or association. 

(4) "Sound recording• means a phonograph record, disc, 

wire, tape, fila, or other article on which sound is 

recorded.• 

Section 80. Section 30-13-202, MCA, is amended to read: 

•J0-13-202. ReQiatration of aaauaed business naae 

wen probibited. (1) When an application for registration or 

aaendaent to the registration of an assumed business name 

contains an assumed business name which is the same as or 

deceptively similar to an assumed business name already 
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registered or to any corporate na■e, limited partnership 

name, limited liability company name, trademark, or service 

mark registered or reserved with the secretary of state, the 

secretary of state may not register the assumed business 

name for which application is made. 

(2) When the applicant is other than a corporationL er 

limited partnership, or li■ited liability company, the 

secretary of state may not register the assWlled business 

name for which application is .ade if the name applied for 

contains or there is added at the end of the name the word 

•corporation•, •company•, •incorporated•, or •limited" or an 

abbreviation of one of eneh the words.• 

Section 81. Section 30-13-301, MCA, is amended to read: 

"30-13-301. Definitions. In this part, unless the 

contezt requires otherwise, the following definitions apply: 

Cl) •Applicant• means the person filing an application 

for registration of a tradeaark under this part or h~s the 

person's legal representatives, successors, or assigns. 

(2) •Mark• means any tradeaark or service mark entitled 

to registration under thia part whether registered or not. 

(3) •Person" means any individual, firm, partnership, 

limited liability coapany, corporation, association, union, 

or other organization. 

(4) •Registrant• aeans the person to whom the 

registration of a trademark under this part is issued or ftia 
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the person's legal representatives, successors, or assigns. 

(5) "Service aark• means a mark used in the sale or 

advertising of services to identify the services of one 

person and distinguish them from the services of others~ 

(6) •Trade naae• means a word, name, symbol, device, or 

any combination thereof used by a person to identify his the 

person's business, vocation, or occupation and distinguish 

it from the business, vocation, or occupation of others. 

17) "Trademark" means any word, name, symbol, device, 

or any combination thereof adopted and used by a person to 

identify goods made or sold by hi■ the person and to 

distinguish thea from goods made or sold by others.• 

Section 82. Section 30-13-311, MCA, is aaended to read: 

"30-13-311. Application for registration. (1) Subject 

to the limitations set forth in this part, a person who 

adopts and uses a mark in this state may file in the office 

of secretary of state, on a form to be furnished by the 

secretary of state, an application for registration of that 

■ark setting forth information including but not limited to 

the following: 

(a} the name and business address of the pecson 

applying for stteh registration and, if a corporation, the 

state of incorporation or, if a limited liability company, 

the state of organization; 

(b) the essential feature of the mark to be registered; 
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(C) the goods or services in connection with which the 

mark is used and the mode or manner in which the mark is 

used in connection with s~eh the goods or services and the 

class in which aaeh the goods or services fall: 

(d) the date when the mark was first used anywhere and 

the date when it was first used in this state by the 

applicant or ftia the applicant's predecessor in business; 

(e) a statement that the mark is presently in use in 

this state by the applicant; and 

ff) a statement that the applicant is the owner of the 

aark and that no other person has the right to use the mark 

in this state either in the identical fora thereof or in a 

form· that so nearly resembles it that it might be calculated 

to deceive or •ight be mistaken for it. 

(2) The application must be signed by the applicant or 

a ae■ber of the fir■ or li■ited liability company or an 

officer of the corporation or association applying. 

(3) The application ■ust be acc011panied by two copies 

of a specimen or facai■ile of aneh the a.ark. 

(') The application for registration must be 

accoapanied by a filing fee as provided for in 30-13-320." 

Section 83. section 35-1-308, MCA, is a■ended to read: 

•35-1-308. Corporate naae. (l) A corporate name: 

(a) muat contain the word •corporation", 

•incorporated•, •c011pany•, or •1iaited•; the abbreviation 
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•corp.•, •inc.•, •co.•, or •1td.•; or words or abbreviations 

of si■ilar aeaning in another language; and 

(bl aay not contain language that states or implies 

that the corporation is organized for a purpose or purposes 

other than those permitted by 35-1-114 and its articles of 

incorporation. 

(2) Except as authorized by subsections (3) and (41, a 

corporate name must be distinguishable in the records of the 

secretary of state from: 

(a) the corporate name of another corporation 

incorporated or authorized to transact business in this 

state; 

(b) a corporate name reserved or registered under 

35-1-309 or 35-1-311: 

(c) the fictitious name adopted by a foreign 

corporation authorized to transact business in this state 

because its real name is unavailable; 

(d) the corporate name of a not-for-profit corporation 

incorporated or authorized to transact business in this 

state; 

Ce) the corporate name of a domestic corporation that 

has dissolved, but only distinguishable for a period of 120 

days after the effective date of its dissolution; and 

Cf) any assumed business name, limited partnership 

n .. e, li■ited liability c0111pany name, trademark, or service 
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mark registered or reserved with the secretary of state. 

(3) A corporation may apply to the secretary of state 

for authorization to use a naae that is not distinguishable 

in the secretary of state's records from one or more of the 

names described in subsection (2). The secretary of state 

shall authorize use of the name applied for if: 

Ca) the other corporation consents to the use in 

writing and submits an undertaking in a for■ satisfactory to 

the secretary of state to change its naae to a name that is 

distinguishable in the records of the secretary of state 

from the na■e of the applying corporation; or 

(b) the applicant delivers to the secretary of state a 

certified copy of the final judg■ent of a court of c0111petent 

jurisdiction establishing the applicant's right to use the 

na■e applied for in the state. 

(4) A corporation ■ay use the name, including the 

fictitious naae, of another domestic or foreign corporation 

that is used in this state if the other corporation is 

incorporated or authorized to transact business in this 

state and the proposed user corporation: 

(a) has ■e<ged with the other corporation; 

(bt has been for■8d by reorganization of the other 

corporation; or 

(c) has acquired 

assets, including the 

all or substantially 

corporate naae, of 

-es-

all 

the 

of the 

other 
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corporation. 

(51 This chapter does not control the use of fictitious 

names.• 

Section 84. Section 35-1-1031, MCA, is a■ended to read: 

•JS-1-1031. Corporate na■e of foreign corporation. (11 

If the corporate na■e of a foreign corporation does not 

satisfy the requirements of 35-1-308, to obtain or aaintain 

a certificate of authority to transact business in this 

state the foreign corporation shall: 

(a) add the word "corporation•, •incorporated•, 

•company•, or "limited" or the abbreviation "corp.", •inc.•, 

•co.•, or •ltd.• to its corporate name for use in this 

state; or 

(b) use a fictitious naae to transact business in this 

state if its real name is unavailable and deliver to the 

secretary of state, for filing, a copy of the resolution of 

its board of directors, certified by its secretary, adopting 

the fictitious name. 

(2) Except as authorized by subsections (31 and (4), 

the corporate name of a foreign corporation, including a 

fictitious name, ■ust be distinguishable in the records of 

the secretary of state from: 

(a) the corporate name of a corporation incorporated or 

authorized to transact business in this state; 

(b) a corporate name reserved or registered under 
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35-1-309 or 35-1-311; 

(c) the fictitious naae of another foreign corporation 

authorized to tranaaCt business in this state; 

(d) the corporate name of a not-for-profit corporation 

incorporated or authorized to transact business in this 

state; 

(e) the corporate na■e of a domestic corporation that 

has dissolved, but only for a period of 120 days after the 

effective date of its dissolution; and 

(f) any assuaed business naae, li■ited partnership 

name, limited liability company noH1e, tradeaark, or service 

aark registered or reserved with the secretaty of state. 

(3) A foreign corporation -y apply to the secretary of 

state for authorization to use in this state the name of 

another corporation, incorporated or authorized to transact 

business in this state, that is not distinguishable in the 

secretary of state's records f[Olll the name applied for. The 

secretary of state shall authorize use of the name applied 

for if: 

Ca) the other corporation consents to the use in 

writing and sumits an undertaking in a form satisfactory to 

the secretary of state to change its naae to a naae that ls 

distinguishable in the records of the secretary of state 

froa the na- of the applying corporation; or 

(b) the applicant delivers to the secretary of state a 
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certified copy of a final judg-nt of a court of coapetent 

jurisdiction establishing the applicant's right to use the 

naae applied for in this state. 

(4) A foreign corporation -y use in this state the 

naae of another domestic or foreign corporation, including 

the fictitious naae, that is used in this state if the other 

corporation is incorporated or authorized to 

business in this state and the foreign corporation: 

(a) has merged with the other corporation; 

transact 

(b) has been formed by reorganization of the other 

corporation; or 

(c) has acquired all or substantially all of the 

assets, including the corporate name, of the othe~ 

corporation. 

(S) If a foreign corporation authorized to transact 

business in this state changes its corporate name to one 

that does not satisfy the requirements of 35-1-308, it may 

not transact business in this state under the changed name 

until it adopts a name satisfying the requirements of 

35-1-308 and obtains an amended certificate of authority 

under 35-1-10211." 

Section 85. Section 35-2-305, MCA, is amended to read: 

"35-2-305. Corporate-• (l) A corporate name aay not 

contain language stating or implying that the corporation ia 

organised for a purpose other th.an that permitted by 
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35-2-117 and its articles of incorporation. 

(2) Except as authorized by subsections (3) and (4), a 

corporate name must be distinguishable in the records of the 

secretary of state from: 

ta) the corporate name of a nonprofit or business 

corporation incorporated or authorized to do business in 

this state; 

(b) a corporate name reserved or registered under Title 

35, chapter l, 35-2-306, or 35-2-307; 

(c) the fictitious naae of a foreign business or 

nonprofit corporation authorized to transa~t business in 

this atate because its real name is unavailable; 

(di the corporate naae of a domestic business or 

noAprofit corporation that has been dissolved, but only 

distinguishable for a period of 120 days after the effective 

date of the dissolution: or 

(e) any asaamed business naae, li■ited partnership 

nw, li■ited liability c0111pany naae, tradeaark, or service 

aark registered or reserved with the secretary of state. 

(3) A corporation aay apply to the secretary of state 

for authorization to use a naae that is not distinguishable 

in the secretary of state's records fr0111 one or 110re of the 

naaea described in subsection (2), The secretary of state 

shall authorize use of the naae applied for if: 

Ca) the other corporation consents to the use in 
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writing and aubllits an undertaking in a for■ satisfactory to 

the secretary of state to change its naae to a naae that is 

distinguishable in the records of the secretary of state 

from the name of the applying corporation1 or 

(b) the applicant delivers to the secretary of state a 

certified copy of a final judgment of a court of competent 

jurisdiction establishing the applicant's right to use the 

name applied for in this state. 

(4) A corporation may use the name, including the 

fictitious name, of another doaestic or foreign business or 

nonprofit corporation that is used in this state if the 

other corporation is incorporated or authorized to do 

business in this state and the proposed user corporation: 

(a) has .erged with the other corporation; 

(bl has been foraed by reorganization of the other 

corporation; or 

(c) has acquired 

assets, including the 

corporation. 

all or substantially 

corporate name, of 

all of the 

the other 

(5) This chapter does not control the use of fictitious 

naaea.• 

Section 86. Section 35-2-B26, MCA, is amended to read: 

"35-2-826. Corporate naae of foreign corporation. (ll 

foreign corporation does not 

of JS-2-305, the fo<eign 

If the corporate na11e of a 

satisfy the requirements 
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a certificate of 

this state, may use a 

fictitious na■e to transact business in this state if: 

(a) its real name is unavailable; and 

fb) it delivers to the secretary of state, for filing, 

a copy of the resolution of its board of directors, 

certified by its secretary, adopting the fictitious name. 

(2) EJo:cept as authorized by subsections (3) and (41, 

the corporate naae, including a fictitious naae, of a 

foreign corporation ■ust be distinguishable in the records 

of the secretary of state from: 

(a) the corporate name of a nonprofit or business 

corporation incorporated or authorized to transact business 

in this state; 

(b) a corporate naae reserved or registered under 

35-1-309, 35-1-311, 35-2-306, or 35-2-307; 

(C) the fictitious naae of another foreign business or 

nonprofit corporation authorized to transact business in 

this atate; 

(dJ the corporate naae of a dOllestic corporation that 

haa dissolved, but distinguishable only for a period of 120 

dAys after the effective date of dissolution; and 

Ce) any asauaed business naae, limited partnership 

naae, li■ited liability coapany nw, trademark, or service 

aark registered or reserved with the secretary of state. 
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(3) A foreign corporation ■ay apply to the secretary of 

state for authorization to use in this state the name of 

another corporation, incorporated or authorized to transact 

business in this state, that is not distinguishable in the 

records of the secretary of state from the name applied for. 

The secretary of state shall authorize use of the name 

applied for if: 

ta) the other corporation consents to the use in 

writing and submits an undertaking in a form satisfactory to 

the secretary of state to change its name to a name that is 

distinguishable in the records of the secretary of state 

fr011 the name of the applying corporation; or 

(bJ the applicant delivers to the secretary of state a 

certified copy of a final judg■ent of a court of competent 

jurisdiction establishing the applicant•s right to use the 

n..., applied for in this state. 

(4) A foreign corporation may use in this state the 

name, including the fictitious name, of another doaestic or 

foreign business or nonprofit corporation that is used in 

this state if the other corporation is incorporated or 

authorized to transact business in this state and the 

foreign corporation: 

Ca) has ■erged with the other corporation; 

Cb) haa been for■ed by reorganization of the other 

corporation; or 
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all of the 

the other 

(S) If a foreign corporation authorized to transact 

business in this state changes its eorporate name to one 

that does not satisfy the requirements of 35-2-305, it may 

not transact business in this state under the changed name 

until it adopts a name satisfying the requirements of 

35-2-305 and obtains an amended certificate of authority 

under 35-2-823." 

Section 87. Section 35-4-206, MCA, is amended to read: 

•3s-4-l06. Corporate naae. The name of a domestic or 

foreign professional corporation: 

(1) aust contain the words •professional corporation" 

or the abbreviation •p.c.•; 

(2) aay not contain any word or phrase that indicates 

or i■plies that the corporation is organized for any purpose 

other than the purpoaea contained in ita articles of 

incorporation; 

(3) aay not be the aaae as or deceptively similar to 

any asauaed bu■ ineaa naae, li■ited partnership na11e, limited 

liability coapany naae, trade.ark, or service mark 

registered or reserved with the secretary of state or to the 

name of any doaestic corporation existing under the laws of 

thla state, any foreign corporation authorized to transact 
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business in this state, a name the exclusive right to which 

is reserved in the aanner provided in the .Montana Business 

Corporation Act, or the name of a corporation that has in 

effect a registration of its corporate naae aa provided in 

the Montana Business Corporation Act. This subsection does 

not apply if: 

(a) the similarity results from the use in the 

corporate naae of personal names of shareholders or for■er 

shareholders or of natural persons who were associated with 

a predecessor entity: or 

Cb) the corporation files with the secretary of state 

either the written consent of such other corporation or 

holder of a reserved or registered na■e to use the same or a 

deceptively similar name and one or more words are added to 

aake such name distinguishable from such other name or a 

certified copy of a final decree of a court of competent 

jurisdiction establishing the prior right of the corporation 

to the use of the name in this state1 and 

(4) ■uat cantor■ to rules promulgated by a licensing 

authority having 

described in 

corporation." 

jurisdiction 

the articles 

of a 

of 

professional service 

incorporation of the 

Section 88. Section 35-12-505, MCA, is amended to read: 

•1s-12-sos. -· The na■e of each limited partnership 

as set forth in its certificate of limited partnership: 
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l Ill ■hall contain the vord■ "ll■lted partnerehip" in 

2 full; 

] (2) ■-y not contain the na■e of a ll■lted partner 

4 unle■■: 

S ca) it is alao the n..a of a general partner; or 

6 (bl the buaine■■ of the ll■lted partnerehlp had been 

7 carried on under that naae before the ad■ l ■■lon of that 

8 ll■ited partner; 

9 (l) ■-y not contain any vord or phra■e indicating or 

10 

11 

u 
ll 

14 

i■plying that it i ■ organised other than for a purpo■e 

■tated in it■ certificate of li■lted partner■hip; and 

14) .. y not be the ■a- a■ or deceptively ■ i■llar to 

the n-■e of any corporatlonL or ll■lted partner■hip.L..-.!!.!_ 

li■ited liability C011PAnY organised under the lava of this 

15 ■tate or licensed or rec,latered •• a foreiqn corporation or 

16 

17 

li■ited partnerehlp in thla ■tate.• 

Nllf !IICTIOII. Section - Codlflcatlo■ in■truction. 

18 (Section■ l through 78) are Intended to be codified•• an 

19 integral part of Title 35, and the provl ■ lon■ of Title lS 

JO apply to l ■ection■ 1 through 71). 

-End-
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