SENATE BILL NO. 125

INTRODUCED BY VAN VALKENBURG, J. RICE

IN THE SENATE

JANUARY 11, 1993 INTRODUCED AND REFERRED TO COMMITTEE
ON JUDICIARY.

FIRST READING.

JANUARY 28, 1993 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED,. REPORT ADOPTED.

JANUARY 29, 1993 PRINTING REPORT.
SECOND READING, DO PASS AS AMENDED.
JANUARY 30, 1993 ENGROSSING REPORT,

THIRD READING, PASSED.
AYES, 34; NOES, 8.

TRANSMITTED TO HOUSE.

IN THE HOUSE

FEBRUARY 1, 1993 INTRODUCED AND REFERRED TO COMMITTEE
ON JUDICIARY.

FIRST READING.

MARCH 8, 1993 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

MARCH 10, 1993 SECOND READING, CONCURRED IN.

MARCH 12, 1993 THIRD READING, CONCURRED IN.

AYES, 88; NOES, 8.
MARCH 13, 1993 RETURNED TO SENATE WITH AMENDMENTS.
IN THE SENATE
MARCH 16, 199é RECEIVED FROM HOQUSE.

ON MOTION, CONSIDERATION PASSED
FOR THE DAY.



MARCH 17, 1993
MARCH 19, 1993

MARCH 20, 1993

ON MOTION, CONSIDERATION PASSED
TILL THE 62ND LEGISLATIVE DAY.

SECOND READING, AMENDMENTS
CONCURRED IN.

THIRD READiNG, AMENDMENTS
CONCURRED 1IN.

SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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A BILL FOR AN ACT ENTITLED: “AN ACT GENERALLY REVISING THE
LAW REGARDING CRIMINAL PROCEDURE; INCREASING THE AMOUNT OF
GUARANTEED ARREST BOND CERTIFICATES; ELIMINATING THE USE OF
SEALED AFFIDAVITS IN SUPPORT OF A MOTION TO FILE A CHARGE OR
WARRANT ; PROVIDING FOR THE WRITTEN ACKNOWLEDGEMENT OF
INFORMATION FOR A GUILTY PLEA: REQUIRING THE KEEPING OF A
LIST OF PERSONS TO WHOM SUBPOENAS ARE ISSUED; CLARIFYING THE
DISCLOSURE REQUIREMENTS REGARDING INFQORMANTS; EXPANDING THE
USE OF VICTIM IMPACT STATEMENTS; CODIFYING THEE NOTICE
REQUIREMENTS FOR THE DISCLOSURE OF THE INTENDED USE OF
EVIDENCE OF OTHER CRIMES, WRONGS, OR ACTS; AMENDING SECTIONS
46-1-202, 46-4-306, 46-5-101, 46-6-201, 46-6-210, 46-6-312,
46-8-113, 46-8-115, 46-8-201, 46-9-201, 46-9-412, 46-9-505,
46-10-202,

46-11-110, 46-11-302, 46-11-332, 46-11-401,

46-11-405, 46-11-601, 46-11-701, 46-12-210, 46-12-211,

46-13-108, 46-13-110, 46-13-202, 46-13-203, 46-13-210,

46-14-312, 46-15-101, 46-15-116, 46-15-201, 46-15-202,

46-15-322, 46-15-323, 46-15-324, 46-16-107, 46-16-116,

46-16-122, 46-16-130, 46-17-311, 46-18-111, 46-18-112,
46-18-117, 46-18-201, 46-18-202, 46-18-203, AND 46-18-222,
MCA; AND REPEALING SECTIONS 46-10-201, 46-16-107, 46-17-101,

46-17-103, 46-17-204, 46-17-205, 46-17-211, AND 46-17-301,
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MCA, "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. sSection 46-1-202, MCA, is amended to read:

“46-1-202. Definitions. As used in this title, unless
the context requires otherwise, the following definitions
apply:

{1}y "Arraignment" means the formal act of calling the
defendant into open «court to enter a plea answering a
charge.

(2) "Arrest" means taking a person into custody in the
manner authorized by law.

(3) “Arrest warrant" means a written order from a court
directed to a peace officer or to some other person
specifically named commanding that officer or person to
arrest another. The term includes the original warrant of
arrest and a copy certified by the issuing court.

{4} “Bail" means the security given for the primary
purpose of ensuring the presence of the defendant in a
pending criminal proceeding.

(5) “Charge" means a written statement that accuses a
person of the commission of an offense, that is presented to
a court, and that is contained in a complaint, information,

or indictment.

t63--YConceatmenti--means--any--act--or—-deception--done

A3 \25%
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purpesely-or-knowingiy-upen-or-euntside--the--premises--af--a
wheiesate--or-retati-store—or-other-mercantite-estabiishment
with-the-intent-to-deprive-the-merchant-ef-atl--er—-part--of
the-vaine-of-the-merchandises

€#¥{6) "Conviction" means a judgment o©r sentence
entered upon a guilty plea or upon a verdict or finding of
guilty rendered by a legally constituted jury or by a court
of competent jurisdiction authorized to try the case without
a jury.

+84(7) “Court" means a place where justice is
judicially administered and includes the judge of the court.

+93(8}) "Included offense" means an offense that:

(a) is established by proof of the same or less than
all the facts required to establish the commission of the
cffense charged;

{b) consists of an attempt to commit the offense
charged or to commit an offense otherwise included in the
offense charged; or .

{c) differs from the offense charged only in the
respect that a less serious injury or risk to the same
person, property, or public interest or a lesser kind of
culpabkility suffices to establish its commission.

t36+(9) "Judge" means a person who is vested by law
with the power to perform judicial functions.

t2:4(10) “Judgment” means an adjudication by a court
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that the defendant is guilty or not gquilty, and if the
adjudication is that the defendant is guilty, it includes
the sentence pronounced by the court.

t23 (11} “Make avail&ble for examination and
reproduction” means to make material and information that is
subject to disclosure available upon request at a designated
place during specified reasonable times and to provide
suitable facilities or arrangements for reproducing it. The
term does not mean that the disclosing party is required to
make copies at its expense, to deliver Lhe materials or
information to the other party, or to supply the facilities
or materials required to carry out tests on disclosed items.
The parties may by mutual consent make other or additional
arrangements.

t333{12) "New trial" means a reexamination of the issue
in the same court before another jury after a verdict or
finding has been rendered.

t34¥(13) “Notice to appear” means a written direction
that is issued by a peace officer and that regquests a person
tc appear before a court at a stated time and place to
angwer a charge for the alleged commission of an offense.

€354 (14) "Offense" means a violation of any penal
statute of this state or any ordinance of its political

subdivisions,

t363(15) "Parole" means the release to the community of

-4-
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a prisoner by a decision of the hocard of pardons prior to
the expiration of the prisoner's term subject to conditions
imposed by the board of pardons and the supervision of the
department of corrections and human services.

t374(16) "Peace officer" means any person who by virtue
of the person's office or public employment is vested by law
with a duty to maintain public¢ order and make arrests for
offenses while acting within the scope of the person's
authority.

t383({17) “Persistent felony offender” means an offender
who has previocusly been convicted of a felony and who is
presently being sentenced for a second felony committed on a
different occasion than the first. An offender is considered
to have heen previously convicted of a felony if:

{a) the previcus felony conviction was for an offense
committed in this state or any other jurisdiction for which
a gsentence of imprisonment in excess of 1 year could have
been imposed;

{(b) less than 5 vyears have elapsed between the
commission of the present offense and either:

(i) the previous felony conviction; or

{ii} the offender's release on parole or ctherwise from
prison or other commitment imposed as a result of a previous
felony conviction; and

(c) the offender has not been pardoned on the ground of
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innocence and the conviction has not been set aside at the
postconviction hearing.

t393(18) "Place of trial” means the geographical
location and political subdivision in which the c¢ourt that
will hear the cause is situated.

t263(19) "Preliminary examination" means a hearing
before a judge for the purpose of determining if there is
prchable cause to believe a felony has been committed by the
defendant.

t2133(20) "Probation" means release by the court without
imprisonment of a defendant found guilty of a crime. The
release is subject to the supervision of the department of
corrections and human sefvices upon direction of the court.

{223 (21) "Prosecutor" means an elected or appointed
attorney who is vested by law with the power to initiate and
carry out criminal proceedings on behalf of the state or a
political subdivision.

t233 (22} "Same transaction” means conduct consisting of
a series of acts or omissions that are motivated by: '

{a) a purpose to accomplish a criminal objective and
that are necessary or incidental to the accomplishment of
that objective; or

{b) a common purpose or plan that results in the
repeated commission of the same offense or effect upon the

same person or the property of the same person.

-5~
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t243¢23) "Search warrant" means an order that is:

(a) in writing;

{b) in the name of the state;

(c) signed by a judge:

(d) a particular description of the place, object, or
person to be searched and the evidence, contraband, or
person to be seized; and

(e} directed to a peace officer and commands the peace
officer to search for evidence, contraband, or persons.

+254(24) "Sentence" means the judicial disposition of a
criminal proceeding upon a plea, verdict, or finding of
guilty.

€263 (25) "Statement" means:

(a) a writing signed or otherwise adopted or approved
by a person;

{b) a wvideo or audio recording of a person's
communications or a transcript of the communications; and

(c) a writing containing a summary of a person's oral
communications or admissions.

+274(26) "Summons" meang = written

a]

rder issued by the
court that commands a person to appear before a court at a
stated time and place to answer a charge for the offense set
forth in the order.

1283(27) "Superseded notes" means handwritten notes,

including field notes, that have been substantially
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incorporated into a statement. The notes may not be
considered a statement and are not subject to disclosure
except as provided in 46~15-324.

£29%{28) "Temporary rocad block" means any structure,
device, or means used by a peace officer for the purpose of
controlling all traffic through a point on the highway where
all vehicles may be slowed or stopped.

$36y(29) "Witness" means a person whose testimeny is
desired in a proceeding or investigation by a grand jury or
in a criminal action, prosecution, or proceeding.

t333({30) "Work product" means legal research, records,
correspondence, reports, and memoranda, both written and
oral, to the extent that they contain the opinions,
theories, and conclusions of the

prosecutor, defense

counsel, or their staff cr investigators."

Section 2. section 46-4-306, MCA, is amended to read:

“46-4-306. Applicability of other laws -- costs.
The fees and mileage of witnesses subpoenaed pursuant to
this part are the same as those required in criminal
actions. The state shall bear all costs, including the cost
of service, when the application for the subpoena is made by
the attorney general, and the appropriate county shall bear
all costs, including the cost of service, when the
application for the subpoena is made by a county attorney,

and the appropriate city shall bear all costs, including the
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cost of service, when the application for the subpoena is

made by a city attorney.

{2) All provisions relating to subpoenas in criminal
actions apply to subpoenas issued pursuant to this part,
including the provisions of 46-15-112, 46-15-113, and

46-15-120.

{3) BAll investigative costs, including testing of

evidence and persons, must be borne by the governmental

entity reguesting the investigation.”

Section 3. Section 46-5-101, MCA, is amended to read:

"46-5-101. Searches and seizures —— when authorized. A
search of a person, object, or place may be made and
evidence, contraband, and persons may be seized in
accordance with Title 46 when a search is made:

(1) by the authority of a search warrant; or

(2) 1in accordance with judicially recognized exceptions
to the warrant reguirement.”

Section 4. Section 46-6-201, MCA, is amended to read:

"46-6-20k. Issuance of arrest warrant upon complaint.
fi)—A—ccmpiaintT—as—bhe—bnsis—of-an-aérest—warrant7~ahaii—be
in-weitingr

t+2y--When-a-compiaint-its-presented-te-a—-court-charging-a
parsen-with-the-commission-cf-an-offense;——the--court—-shaii
examine--ppon--oath-the-compiainant-and-may-aisc-examina-any

witnessess
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+3% 1If it appears from the contents of the complaint
and the examination of the complainant and from the
examination of other witnesses or affidavits, if any, that
there is probable cause to believe that the person against
whom the complaint was made has committed an offense, a
warrant shall be issued by the court for the arrest of the
person complained against. The court, in its discretion, may
issue a summons instead of a warrant. Upon the request of
the ecounty--attorney prosecutor, the court shall issue a
summons instead of a warrant. More than one warrant or
summons may issue on the same complaint.”

Section 5. section 46-6-210, MCA, is amended to read:

“46-6-210. Arrest by peace officer. A peace officer may
arrest a person when the officer has a warrant commanding
that the person be arrested or when the officer believes on
reasonable grounds:

(1) that a warrant for the person's arrest has been

issued in this state, except that unless otherwise provided

by law, a warrant for violation of a city ordinance may not
be acted upon unless the person is located within the limits

of the city in which the violation is alleged to have

occurred; or

{2) that a felony warrant for the person's arrest has

been issued in another jurisdiction."

Section B. Section 46-5-312, MCA, is amended to read:

-10-
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“46-6-312. Manner of arrest without warrant. A peace
officer or--person making an arrest without a warrant shall
inform the person to be arrested of the officer's authority,
of the intention to arrest that person, and of the cause of
the arrest, except when the person to be arcested is
actually engaged in the commission of or in an attempt to
commit an offense or is pursued immediately after its
commission, after an escape, or when the giving of the

information will imperil the arrest."

Section 7. Section 46-8-113, MCA, is amended to read:

"46-8~-113. Payment for court-appointed counsel by
defendant. (1) The court may require a convicted defendant
to pay the costs of court-appointed counsel as a part of or
a condition under the sentence imposed as provided in Title

46.

(2) Costs must be limited to reasonable compensation .

and costs incurred by the court-appointed counsel in the
criminal proceeding.

(3) The court may not sentence a defendant to pay the
costs of court-appointed counsel unless the defendant is or
will be able to pay them. In determining the amount and
method of payment of costs, the court shall take into
account the financial resources of the defendant and the
nature of the burden that payment of costs will impose.

{4) A defendant who has been sentenced to pay costs and
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wha-its-abie-te-but-refuses-or-fatis-to-pay-these—-coats may
at any time petition the court that sentenced the defendant
for remission of the payment of <costs or of any unpaid
porticn of the costs. If it appears to the satisfaction of
the court that payment ©f the amount due will impose
manifest hardship on the defendant or the defendant's
immediate family, the court may remit all or part of the

amount due in costs or modify the method of payment."

Section B. section 46-8-115, MCA, is amended to read:

*46-8-115. Effect of nonpaymeant. (1) When a defendant
who is sentenced to pay the costs of court-appointed counsel
defaults in payment of the costs or of any installment, the
court on motlon of the eceounty-attormey prosecutor or on its
own motion may reguire him the defendant to show cause why
the default should not be treated as contempt of court and
may issue a show cause citation or an arrest warrant
requiring the defendant's appearance.

(2) Unless the defendant shows that the default was not
attributable to an intentional refusal to obey the order of
the court or to a failure on the defendant's part to make a
good faith effort to make the payment, the court may find
that the default constitutes civil contempt.

(3) The term of imprisonment for contempt for
nonpayment of the costs of court-appointed counsel must be

set forth in the judgment and may not exceed 1 day for each

_12_
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$25 of the payment, 30 days if the order for payment of
costs was imposed upon conviction of a misdemeanor, or 1
year in any other case, whichever is the shorter period. A
person committed for nonpayment of costs must be given
credit toward payment for each day of imprisconment at the
rate specified in the judgment.

(4) If it appears to the satisfaction of the court that
the default in the payment of costs is not contempt, the
court may enter an order allowing the defendant additional
time for payment, reducing the amount of the payment or of
each installment, or revoking the order for payment of the
unpaid portion of the costs in whole or in part.

(5) A default in the payment of costs or any
installment may be collected by any means authorized by law
for the enforcement of a judgment. The writ of execution for
the collection of c¢osts may not discharge a defendant
committed to imprisonment for contempt until the amount of

the payment for costs has actually been collected.™

Section 9. Section 46-8-201, MCA, is amended to read:

"46-8-201. Remuneration of appointed  counsel. (1)
Whenever in a criminal proceeding an attorney represents or
defends any person by order of the court on the ground that
the person is financially unable to employ counsel, the
attorney must be paid for the services a sum as a district

eourt judge or justice of the state supreme court certifies
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to be a reasonable compensation and be reimbursed for
reasonable costs incurred in the criminal proceeding.

(2) The expense of implementing subsection (1) is
chargeable as provided in 3-5-901 to the county in which the
proceeding arose, the state, or both, except that:

(a) 1in proceedings solely involving the violation of a
city ordinance or state statute prosecuted in a municipal or
city court, the expense is chargeable to the city or town in
which the proceeding arose; or

(b} when there has been an arrest by agents of the
department of fish, wildlife, and parks or agents of the
department of justice and the charge 1is prosecuted by
personnel of the state agency that made the charge, the
eéxpense must be borne by the prosecuting state agency."

Section 10. section 46-9-201, MCA, is amended to read:

"46-9-201. Who may admit to bail. A judge may admit to
bail any defendant properly appearing before him the Judge
in a bail proceeding. When bound over to any court or judge
having jurisdiction of the offense charged, bail must be
continued provided that the court or judge having
jurisdiction may increase, reduce, or substitute bail. On
appeal, a judge before whom the trial was had or a judge
having the power to issue a writ of habeas corpus may admit
the defendant to bail. For purposes of this section, a

defendant's appearance before a judge may be either by

_14_
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physical appearance before the court or by two-way
electronic audio-video communication as provided in 46-9-115
46-9-206."

Section 11. section 46-9-412, MCA, is amended to read:

“$6-9-412. Guaranteed arrest bond certificates. (1) A
domestic or foreign surety company that has gualified to
transact surety business in this state may, in any vyear,
become surety in an amount not exceeding $568 $1,000 with
respect to any guaranteed arrest bond certificates issued in
the year by an automobile c¢lub or association or by an
insurance company authorized to write automebile liability
insurance within this state by filing with the commissioner
of insurance an undertaking to become surety.

(2} The form of the undertaking must be prescribed by
the commissioner of insurance and must include those matters
required by 46-5-401."

Section 12. sSection 46-3$-505, MCA, is amended tc read:

'46—9—50?. Issuance of arrest warrant —— redetermining
bail. (1) Upon failure to comply with any condition of a
bail or recognizance, the court having jurisdiction at the
time of sweh the failure may, in addition to any other
action provided by law, issue a warrant for the arrest of
the person et-iiberty-on-baii-sr-en-his-swn-recognizance.

{2) On wverified application by the state prosecutor

setting forth facts or circumstances constituting a breach
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or threatened breach ¢of any of the conditions of the bail or
a threat or an attempt to influence the pending proceeding,
the court may 1ssue a warrant for the arrest of the
defendant.

{3) Upon the arrest, the defendant ahatt must be
brought before the court without unnecessary delay and the
court shall conduct a hearing and determine bail in

accordance with 46-9-311."

Section 13. section 46-10-202, MCA, is amended to read:

"46-10-202. Presentation of evidence. (1) The defendant
may not enter a plea. The judge shall hear the evidence
without unnecessary delay. All witnesses must be examined in
the presence of the defendant. The defendant may
cross—examine witnesses against the defendant and may
introduce evidence in the defendant's own behalf. For
purposes of this section, a preliminary examination
conducted by the use of two-way electronic audio-video
communication that allows all of the participants to be
observed and heard by all other participants and that allows
the defendant to «. .ss-examine witnesses is considered to be
an examination of a witness in the presence of the
defendant. Two-way electronic andie-visuat audio-video
communication may not be used unless the defendant's counsel
is physically present with his-ciient the defendant, unlegs

this requirement is waived by the defendant.

-16-
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{2) During the examination of a witness or when the
defendant 1is making a statement or testifying, the judge
may, and on the request of the defendant or state shall,
exclude all other witnesses. The judge may alsc cause the
witnesses to be kept separate and to be prevented from
communicating with each other until all are examined.

(3) An objection to evidence on the ground that it has
been acquired by unlawful means is not properly made at the
preliminary examination. Motions to suppress must be made to
the trial court as provided in 46-13-302.

{4) For purposes of a hearing under this chapter, a
defendant may, in the discretion of the court, appear before
the court either by physical appearance or by two-way
electronic audio-video communication. The audio-video
communication must operate so that the defendant and the
judge can see each other simultanecusly and converse with

each other, 50 that the defendant and his the defendant's

counsel, if any, can communicate privately, and so that the

defendant and hts the defendant's counsel are both

physically present in the same place during the two-way
electronic audio-video communication. The defendant may
waive the reguirement that hts counsel be in the defendant's
physical presence during the two-way electronic audio-video
communication. A judge may order a defendant's physical

appearance in court for a preliminary examination."
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Section 14. section 46~11-110, MCA, is amended to read:
“46-11-110. Filing complaint. {1} When a complaint is
presented to a court charging a perscn with the commission
of an offense, the court shall examine the complainant and
or any affidavits, if filed, to determine whether probable

cause exists to allow the filing of a charge may-be-fiied.

t2y-~¥f-itt—appears-from--an--affidavit--fited--with--the
charge--or-—-from--testimony-of-the-complainant—that-there-is
probabie-cause-to-betieave-that-an-offense-has-bean-commiveed
and-that-the-person-against-whom——-the--charge——irs-—-made--has
committed-—it;——the-court-shali-issue-a-summons-or-an-arrestc
warrant<"

Section 15. S5section 46-11-302, MCA, is amended to read;

"46-11-302. Challenges to grand jury or grand jurors.
{1) The esunty-sttorney-sr-attorney-generat prosecutor may
challenge the panel of a grand jury on the ground that the
grand jury was not selected, drawn, or summoned according to
law and may challenge an individual juror on the ground that
the Jjuror is not legally qualified. Challenges must be made
before the administration of the ocath of the jurors, may be
oral or in writing, and must be tried and decided by the
court,

{2) At any time for cause shown, the district court may
excuse or discharge a juror either temporarily or

permanently, and in the latter event, the court may impanel
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another person in place of the juror discharged.

{3) A motion to dismiss the indictment may be based on
the ground that the grand jury was not selected, drawn, or
summoned according to law or that an individual Jjuror was
not legally gqualified, An indictment may not be dismissed on
the ground that one or more members are not legally
qualified if it appears from the record kept pursuant to
this part that eight or more jurors, after deducting those

not legally qualified, concurred in finding the indictment."

Section 16. Section 46-11-332, MCA, is amended to read:
"46-11-332, Presenting the indictment. (1} An
indictment, when found by the grand jury, must be signed by
and presented by the foreman to the district court in the
presence of the grand jury and must be filed with the clerk.
The district court shall then issue & an arrest warrant or
summons for the defendant.

{2) If a complaint or information is pending against
the defendant and eight jurors do not concur in finding an
indictment, the foremamn shall report the decision to the
district court judge.”®

Section 17. section 46-11-401, MCA, is amended to read:

"46-11-401. Form of charge. (1) The charge must be in

writing and in the name of the state or the appropriate

municipality and must specify the disteict court in which

the charge is filed. The charge must be a plain, concise,
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and definite statement of the offense charged, including the
name of the offense, whether the offense is a misdemeanor or
felony, the name of the person charged, and@ the time and
place of the offense as definitely as can be determined. The
charge must state for each count the official or customary
citation of the statute, rule, regulation, or other
provision of law that the defendant 1is alleged to have
violated.

(2) If the charge is by information or indiectment, it
must include endorsed on the information or indictment the
names of the witnesses for the state, if known.

{(3) If the charge is by complaint, it must be signed on

cath by a peace officer, by a person having knowledge of the

tacts, or by the prosecutor.

{4) If the charge is by information, it must be signed
by the prosecutor. If the charge is by indictment, it must
be signed by the foreman of the grand jury.

{5) The diseriet court, on motion of the defendant, may
strike surplusage from the indictment or information.

(6) A charge may not be dismissed because of a formal
defect that does not tend to prejudice a substantial right

of the defendant.”

Section 18. Section 46-11-405, MCA, is amended to read:
“46-11-405. Discharge of codefendant. (1) When two or

more persons are included in the same charge, the court may,
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at any time before the defendants have gone into their
defense, on the application of the county---attorney
prosecutor, direct any defendant to be discharged so that he
the defendant may be a witness for the state prosecution.
{(2) When two or more persons are included in the same
indictment or information and the court is of the opinion
that in regard to a particular defendant there is not

ufficient evidence to require the defendant to put him on

his a defense, the court must order him that defendant to be

discharged before the evidence is closed so that he the

discharqed defendant may be a witness for his the

codefendant .

Section 19. section 46-11-601, MCA, is amended to read:

“46-11-601. Recognizance by or depositicn of witness.
(1) If the defendant is held to answer after a preliminary
examination, er after the defendant has waived a preliminary
examination, er after the district court has granted leave
to file an information, or after an indictment has been
returned, the judge may:

{a) require any material witness for the state or
defendant to enter into a written undertaking to appear at
the trial; and

{b) provide for the forfeiture of a sum certain in the
event the witness does not appear at thg trial.

(2) Any witness who refuses to enter into a written
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undertaking may be remanded to custody but shai} may not be

held longer than is necessary to take his the witness's

deposition. After the deposition is taken, the witness must
be immediately discharged.

{3) Such The deposition must be taken in the presence
of the eeuney-attorney prosecutor and the defendant and his

the defendant's counsel unless either the esunty-—-attorney

prosecutor or the defendant and hkis the defendant's counsel

fail to attend after reascnable notice of the time and place
set for taking the deposition.”

Section 20. section 46-11-701, MCA, is amended to read:

"46-11-701. Pretrial proceedings -- exclusion of public
and sealing of records. (1) Except as provided in this
section, pretrial proceedings and records of those
proceedings are apen to the public. If, at the pretrial
proceedings, testimony or evidence is presented that is
likely to threaten the fairness of a +trial, the presiding
officer shall advise those present of the danger and shall
seek the voluntary cooperation of the news media in delaying
dissemination of potentially prejudicial information until
the impaneling of the jury or until an earlier time
consistent with the administration of justice.

(2) The defendant may move that all or part of the
proceeding be closed to the public, or with the consent of

the defendant, the judge may take action on the judge's own
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motion,

(3) The judge may close a preliminary hearing, bail
hearing, or any other pretrial proceeding, including a
hearing on a motion to suppress, and may seal the record
only if:

{a) the dissemination of information from the pretrial
proceeding and its record would create a clear and present
danger to the fairness of the trial; and

{b} the prejudicial effect of the information on trial
fairness canncot be avoided by any reasconable alternative
means.

(4) Whenever all or part of any pretrial proceeding is
held in chambers or otherwise closed to the public under
this section, a complete record must be kept and made
available to the public following the completion of the
trial or earlier if consistent with trial fairness.

{5) When the judge determines that all or part of a
document filed in support of a charge or warrant would
present a clear and present danger to the defendant's right

to a fair trial, the document or portion of the document
must be sealed until the trial is completed unless the
document or portion of the document must be used for trial
fairness.

t6)-—An-affidavit-filed-in-support-cf-a-moticn-£for-teave

to--fite-a-charge-sr-warrant-must-be-seated-uniess-the-judge
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determines—-that--disclosure——-of--the--information--tn---the
affidavit-—is--required-—to--protect-—the-heatthy-safetys-or

welfare-of-the-pubiies"

Section 21. section 46-12-210, MCA, is amended to read:

*46~12-210. Advice to defendant. (1) Before accepting a
plea of guilty, the court shall determine that the defendant
understands the following:

t¥} (a) (i) the nature of the charge for which the
plea is offered:;

tb¥{ii) the mandatory minimum penalty provided by law,
if any:

te$(iii) the maximum penalty provided by law, including
the effect of any penalty enhancement provision or special
parole restriction; and

tdy(iv) when applicable, the reguirement that the court
may also order the defendant to make restitution of the
costs and assessments provided by law:

t2¥{b) 1if the defendant 1is nct represented by an
attorney, the fact that he the defendant has the right to be
represented by an attorney at every stage of the proceeding
against-him and that, if necessary, one will be appointed to
represent the defendant;

t3¥(c) that the defendant has the right:

tay(i) to plead not guilty or to persist in that plea

if it has already been made;
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tBb¥(ii) to be tried by a jury and at the trial has the
right to the assistance of counsel;

te¥{iii) to confront and cross-examine witnesses against
the defendant; and

tdy(iv) not to be compelled to reveal personally
ineriminating information;

t43(d) that if the defendant pleads guilty in
fulfillment of a plea agreement, the court is not required
to accept the terms of the agreement and that the defendant
may not be entitled to withdraw the plea if the agreement is
not accepted pursuant to 46-12-211;

t5¥{e) that if the defendant's plea of guilty is
accepted by the courts, there will not be a further trial of
any kind, so0o that by pleading guilty the defendant waives
the right to a trial; and

t6y(f) that if the defendant is not a United States
citizen, a guilty plea might result in deportation from or
exclusion from admission to the United States or denial of
naturalization under federal law.

{2) The requirements of subsection (1) may be

accomplished by the defendant filing a written

acknowledgment of the information contained in subsection

(1y."

Section 22. section 46-12-211, MCA, is amended to read:

*46-12-211. Plea agreement procedure. (1) The

-25-

12
13
14
15
16
17
i8
19
20
21
22
23
24

25

LC 0129/01

prosecutor and the attorney for the defendant, or the
defendant when acting pro se, may engage in discussions with
a view toward reaching an agreement that, upon the entering
of a plea of guilty to a charged offense or to a lesser or
related offense, the prosecutor will do any of the
following:

(a) move for dismissal of other charges;

(b) agree that a specific sentence is the appropriate
disposition of the case; or

(c) make a recommendation, or agree not to oppose the
defendant's request, for a particular sentence, with the
understanding that the recommendation or request may not be
binding upon the court.

(2) 1f a plea agreement has been reached by the
parties, the court shall, on the record, reguire a
disclosure of the agreement in open court or, on a showing
of good cause in camera, at the time the plea is offered. If
the agreement is of the type specified in subsection (1)(a)
or {1){(b), the court may accept or reject the agreement, or
may defer its decision as to the acceptance or rejection
until there has been én opportunity to consider the
presentence repcrt. 1If the agreement 1s of the type
specified in subsection (1)(c), the court shall advise the
defendant that, if the court does not accept the

recommendation or request, the defendant nevertheless has no
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right to withdraw the plea.

(3) If the court accepts a plea agreement, the court
shall inform the defendant that it will embody in the
judgment and sentence the disposition provided for in the

plea agreement.

(4) If the court rejects the a plea agreement of the

type specified in subsection (l)(a) or (1){b), the court

shall, on the record, inform the parties of this fact and
advise the defendant that the court is not bound by the plea
agreement, afford the defendant an opportunity to withdraw
the plea, and advise the defendant that if the defendant
persists in the guilty plea, the disposition of the case may
be less favorable to the defendant than that contemplated by

the plea agreement.”

Section 23. section 46-13-108, MCA, is amended to read:

“46-13-108. Notice by prosecutor seeking persistent
felony offender status. (1) Except for good cause shown, if
the prosecution seeks treatment of the accused as a
persistent felony offender, notice of that fact must be
given at or before the omnibus hearing pursuant to 46-3-16%
46-13-110.

(2) The notice must specify the alleged prior
convictions and may not be made known to the jury before the
verdict is returned except as allowed by the Montana Rules

of Evidence.
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{3y If the defendant objects to the allegations
contained in the notice, the judge shall conduct a hearing
to determine if the allegations in the notice are true.

(4) The hearing must be held before the judge alone. If
the judge finds any allegations of the prior convictions are
true, the accused must be sentenced as provided by law.

{5) The notice must be filed and sealed untlil the time
of trial or until a plea of guilty is given by the

defendant.”

Section 24. sSection 46-13-110, MCA, is amended to read:

"46-13-110. Omnibus hearing. (1) Within a reasonable
time following the entry of a not guilty plea but not less
than 30 days before trial, the court shall hoid an omnibus
hearing.

{2) The purpose of the hearing 1is to expedite the
procedures leading up to the trial of the defendant.

(3) The presence of the defendant is not required. The
prosecutor and the defendant's c¢ounsel shall attend the
hearing and must be prepared to discuss any pretrial matter
appropriate to the case, including but not limited to:

{a} Jjoinder and severance of offenses or defendants,
46-11-404, 46-13-210 and 46-13-211;

(b) double jeopardy, 46-11-410, 46-11-503, and
46-11-504;

(c) the need for exclusion of the public and for
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sealing records of any pretrial proceedings, 46-11-701;

{d) notification of the existence of a plea agreement,
46-12-211;

(e) disclosure and discovery motions, Title 46, chapter
1%, part 3;

{£) notice of reliance on certain defenses, 46-15-323;

{g) notice of seeking enhanced--punishment persistent
felony offender status, 46-13-563 46-13-108;

{(h) notice of other crimes, wrongs, or acts, #4#6-13-583
[section 48];

(i) motion to suppress, 46-13-301 and 46-13-302;

{j) motion to dismiss, 46-13-401 and 46-13-402;

{k) motion for change of place of trial, 46-13-203
through 46-13-205;

{1} reasonableness of bail, Title 46, chapter 9; and

{m}) stipulations.

{4) At the conclusion of the hearing, a court-approved
memcrandum of the matters settled must be signed Dby the
court and counsel and filed with the court.

(5) Any motions made pursuant to subsections (1}
through {3) may be ruled on by the court at the time of the
hearing, where appropriate, or may be scheduled for briefing

and further hearing as the court considers necessary.,"

Section 25. Ssection 46-13-202, MCA, is amended to read:

"46-13-202. Motion for continuance. (1) The defendant
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or the state prosecutor may move for a continuance. If the
motion is made more than 30 days after arraignment or at any
time after trial has begun, the court may reguire that it be
supported by affidavit,

{2) The court may upon the motion of either party or
upon the court's own motion order a continuance if the
interests of justice so regquire.

{3) All motions for continuance are addressed to the
discretion of the trial court and sha*: must be considered
in the 1light of the diligence shown on the part of the

movant. This section she} must be construed to the end that

criminal cases are tried with due diligence consonant with
the rights of the defendant and the state prosecution to a
speedy trial."

Section 26. section 46-13-203, MCA, is amended to read:

“46-13-203. Change of place of trial for prejudice. (1)
The defendant or the prosecution may move for a change of
place of trial on the ground that there exists in the county
in which the charge is pending such prejudice that a fair
trial cannot be had in the county.

(2) If the district court determines that there exists
in the county in which the prosecution is pending such
prejudice that a fair trial cannot be had, the district

court shall:

{a} transfer the cause to any other county in which a
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fair trial may be had;

{b) direct that a jury be selected in any county where
a fair trial may be had and then returned to the county
where the prosecution is pending to try the case; or

{c} take any other action designed to ensure that a

fair trial may be had."

Section 27. section 46-13-210, MCA, is amended to read:

“46-13-210. Trial of indictments, informations,
complaints, or defendants togethe;. The court may order two
or more indictments, informations, complaints, or defendants
to be tried together if the interests of justice require and
the charges or defendants could have been joined in a single
indictment, information, or complaint as provided for in
46-12-2337-46-15-3225-mand—-46-35-323 46-11-404."

Section 28. section 46-14-312, MCA, is amended to read:

“46-14-312. Sentence to be imposed. (1) If the court
finds that the defendant at the time of the commission of
the ocffense of which the defendant was convicted did nat
suffer from & mental disease or defect as described in
46-14-311, the court shall sentence the defendant as
provided in Title 46, chapter 18.

(2) If the court finds that the defendant at the time
of the commission of the offense suffered from a mental

disease or defect as described in 46-14-311, any mandatory

minimum sentence prescribed by law for the offense need not
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apply and the court shall sentence the defendant to be
committed to the custody of the director of the department
of corrections and human services to be placed in an
appropriate institution far custody, care, and treatment for
a definite period of time not to exceed the maximum term of
imprisonment that could be imposed under subsection {l1). The
authority of the court with regard to sentencing is the same
as authorized in Title 46, chapter 18, if the treatment of
the individual and the protection of the public are provided
for,

{3} Either the director or a defendant whose sentence
has been imposed under subsection (2) may petition the
sentencing court for review of the sentence if the
professional person certifies that:

(a) the defendant no longer suffers from a mental
disease or defect;

(b} the defendant's mental disease or defect no longer

renders him the defendant unable to appreciate the

criminality of his the defendant's conduct or to conform his

the defendant's condi

C.the crequirements of law; or

() the defendant suffers from a mental gdigease or
defect that makes him the defendant a danger to himseif the
defendant or others, but either there is no treatment

available for his he mental disease or defect or he the

defendant refuses to cooperate with treatment.
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(4) The sentencing court may make any order not
inconsistent with its original sentencing authority except
that the length of confinement cor sSupervision must be egqual
to that of the original sentence. The professional person

shall review the defendant's status each year,"

Saction 29. section 46-15-101, MCA, is amended to read:

*46-15-101. Subpoenas. {1) After the filing of charges
and upon the request of the prosecuting attorney, the
defendant, or the defendant's attorney, the c¢lerk of the
court shall issue subpoenas with the name of the person to
whom each subpoena is directed, commanding the person to

appear and to give testimony. The court shall maintain a

list of the names of the persons to whom subpoenas are

issued.

{2) A subpoena must state the name of the court and the
title, if any, of the proceeding and must command each
person to whom it is directed to attend and give testimony
at the time and place specified in the subpoena.

(3} The court, upon a timely wmotion, may gquash or
modify a subpoena if compliance would be unreasonable or
oppressive."

Section 30. Ssection 46-15-116, MCA, is amended to read:

"46-15-116. Fees, costs, and expenses. (1} When a
person attends before a judge, grand jury, or court as a

witness in a criminal case upon a subpoena, the witness
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shall receive the witness fee prescribed by Title 26,
chapter 2, part 5. The court, on motion by either party, may
allow additional fees for expert witnesses.

(2} The court may determine the reasonable and
necessary expenses of subpoenaed witnesses and order the
clerk of the court to pay the expenses from the appropriate
£ity or county treasury.

(3) When a person is subpoenaed in this State te
testify in another state or is subpoenaed from another state
to testify in this state, the person must be paid for
lodging, mileage or travel, and per diem, the sum egual to
that allowed by Title 2, chapter 18, part 5, for each day
that the person is required to travel and attend as a
witness. If the state where the witness is found has by
statutory enactment required that the subpoenaed witness be
paid an amount in excess of the amount specified in this
section, the witness may be paid the amount required by that
state.

(4) According to procedures required by the supreme
court administrator, under 3-5-902, the clerk of the
district court shall submit to the administrator a detailed
statement containing a list of witnesses and the amount of
expenses paid to each witness by the county. Upon receipt

and verification of the statement, the administrator shall

promptly reimburse the designated county for all or a
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portion of the witness expenses. The county shall deposit

the amount reimbursed in its general fund unless the county

has a disgtrict court fund. If the county has a district

court fund, the amount reimbursed must be deposited in the

district court fund.”

Section 31. Section 46-15-201, MCA, is amended to read:

“46-15-201. When depositions may be taken. (1} In
district or municipal court cases, a deposition may be taken
if it appears that a prospective witness:

(a) is likely toc be either unable to attend or
otherwise prevented from attending a trial or hearing;

{b)y 1is 1likely to be absent from the state at the time
of the trial or hearing; or

(c} is unwilling to provide relevant information to a
requesting party and the witness's testimony is material and
necessary in order to prevent a failure of justice. The
distriet court shall, upon motion of any party and proper
notice, order that the testimony of the witness be taken by
deposition and that any designated books, papers, documents,
or tangible objects, not privileged, be introduced at the
time the deposition is taken.

{2) The witness whose deposition is to be taken may be
required by subpoena to attend at any place designated by
the dtistriet court, taking intc account the convenience of

the parties and of the witness.
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(3) If the defendant is charged with a felony and it
appears upon the affidavit of counsel for a party that good
‘cause exists to believe that a witness will not respond to a
subpoena and the administration of justice requires, any
district Jjudge may issue an arrest warrant commanding the
arrest of a material witness. The arrest warrant must
further order a deposition to be taken without unhecessary
delay. A person may not be imprisoned for the purpose of
securing testimony in any criminal proceeding longer than is

necessary to take the person's deposition.”

Section 32. section 46-15-202, MCA, is amended to read:

“46-15-202. Procedure for taking depesitions. (1) The
party at whose instance a deposition is to be taken shall
give to every other party reasonable written notice of the
time and place for taking the deposition. The notice must
state the name and address of each person to be examined. On
motion of the party upon whom the notice is served, the
municipal or district court for cause shown may extend or
shorten the time or change the place for taking the
Aaros

{2) A deposition must be taken in the manner provided
in civil actions. The disetréet court, upon reguest, may
direct that a deposition be taken on written interrogatories
in the manner provided in c¢ivil actions. However, a

deposition may not be taken of a party defendant without his
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the defendant's consent, and the scope and manner of

exaﬁination and c¢ross-examination must be restricted as
would be allowed in the trial itself.

(3) The deposition must be filed with the district
court making the order and held until the triai. Either
party shall make available to the other partysy or the other
party's counsely for examination and use at the taking of
the deposition any relevant, nonprivileged statement of the
witness being deposed that is in the possession of either
party.

(4) Objections to deposition testimony or evidence or
parts of the testimony or evidence may be reserved for
subsequent determination by the distriee court.

(5) Unless a defendant in custody has waived, in
writing, the right to be present at the taking of a
deposition, the officer having custody of the defendant must
be notified of the time and place set for the deposition.
The officer having custody shall produce the defendant and
keep the defendant in the presence of a witness during the
deposition.

{6) A defendant not in custody whe fails to appear,
without good cause, at the taking of a deposition after
being notified of the time and place set for the deposition
will be considered to have waived the right to be present as

provided in 46-16-122. The waiver includes a waiver of any
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objectiaon to the taking and use of the deposition based upon
that right.

(7) Whenever a deposition is taken at the instance of
the prosecution or whenever a deposition is taken at the
instance of a defendant who is unable to bear the expense of
taking a deposition, the distries court shall direct that
the expense of travel and subsistence of the defendant and
the defendant's counsel for attendance at the examination
and the cost of the transcript of the deposition be paid by

the c¢ity for a municipal court proceeding or by the state

for a district court proceeding."

Section 33. section 46-15-322, MCA, is amended to read:

“46-15-322. Disclosure by prosecution. (1) Upon
request, the prosecutor shall make available to the
defendant for examination and reproduction the following
material and information within the prosecutor's possession
or control:

{(a) the names, addresses, and statements of all persons
whom the prosecutor may call as witnesses in the
case-in-chief case in chief;

(b) all written or oral statements of the defendant and
of any person who will be tried with the defendant;

(¢) all written reports or statements of experts who
have perscnally examined the defendant or any evidence in

the particular case, together with the results of physical
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examinations, scientific tests, experiments, or comparisons;

(dy all papers., dJdocuments, photographs, or tangible
objects that the prosecutor may use at trial or that were
obtained from or purportedly belong to the defendant; and

(e) all material or information that tends to mitigate
or negate the defendant's guilt as to the offense charged or
that would tend to reduce the defendant's  potential
sentence.

(2) At the same time, the prosecutor shall inform the
defendant of, and make available to the defendant for
examination and reproduction, any written or recorded
material or information within the prosecutor's control
regarding:

(a} whether there has been any electronic¢ surveillance
of any conversations to which the defendant was a party;

(b) whether an investigative subpoena has been executed
in connection with the case; and

{c) whether the case has involved an infarmant and, if
50, the informant's identity if the defendant is entitled to
know either or both of these facts under Rule 502 of th

Montana Rules of Evidence and 46-15-324(3}.

{3) The prosecutor may impose reasonable conditions,
including an appropriate stipulation concerning chain of
custody, to protect physical evidence produced under

subsection {1)(d).
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(4) The prosecutor's obligation of disclosure extends
to material and information in the possession or control of
members of the prosecutor's staff and of any other persons
who have participated in the inpvestigation or evaluation of
the case.

{5) Upon motion showing that the defendant has
substantial need in the preparation of the case for
additional material or information not otherwise provided
for and that the defendant 1is unable, without undue
hardship, to obtain the substantial equivalent by other
means, the court, in its discreticn, may order any person to
make it available to the defendant. The court may, upon the
regquest of any person affected by the order, vacate or
modify the order if compliance would be unreasonable or
oppressive. The prosecutor may not be required to prepare or
disclose summaries of witnesses' testimony.

{6) The prosecutor shall furnish to the defendant no
later than 5 days before trial or at a later time as the
court may for good cause permit, together with their
statements, a iist of the names and addresses of all persons
whom the prosecutor intends to call as rebuttal witnesses to
evidence o©of good character or the defenses of alibi,
compulsion, entrapment, justifiable wuse of force, or
mistaken identity or the defense that the defendant did not

have a particular state of mind that is an element of the
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offense charged.”
Section 34. Section 46-15-323, MCA, is amended to read:

"46-15-323. Disclosure by defendant. (1) At any time
after the filing in district court of an indictment or
information, the defendant, in connection with the
particular crime charged, shall upon written request of the
prosecutor and approval of the court:

(a) appear in a lineup;

{b) speak for identification by witnesses;

(c) be fingerprinted, palm printed, footprinted, or
voiceprinted;

{dy pose for photographs not involving reenactment of
an event;

{(e) try on clothing;

(£) permit the taking of samples of his hair, blood,
saliva, urine, or other specified materials that involve no
unreasonable bodily intrusions;

{g) provide handwriting samples; or

(h) submit to a reasonable physical or medical
inspection; however, the inspection does not include
psychiatric or psychological examination.

(2) Within 10 days after the omnibus hearing in
distrtet court or at a later time as the court may for good
cause permit, the defendant shall provide the prosecutor

with a written notice of the defendant's intention to
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introduce evidence at trial of good character or the
defenses of alibi, compulsion, entrapment, justifiable use
of force, or mistaken identity.

{3} Within 10 days after receiving a report of the
defendant's mental condition from a psychiatrist or
psychologist or at a later time as the court may for good
cause permit, the defendant shall provide the prosecutor
with a written notice of the defendant's intention to
introduce evidence at trial of the defense that due to a
mental disease or defect, the defendant did not have a
particular state of mind that is an essential element of the
offense charged.

{4) The notice must specify for each defense the names
and addresses of the persons, other than the defendant, whom
the defendant may call as witnesses in support of the
defense, together with all written reports or statements

made by them, including all reports and statements

concerning the results of physical examinations, scientific
tests, experiments, or comparisons, except that the
defendant need not include a privileged report or statement
unless he the defendant intends to use the privileged report
or statement, or the witness who made it, at trial.

{5) Priocr to trial the defendant may, upon meticon and

showing of good cause, add to the 1list of witnesses the

names of any additional witnesses and disclose their reports
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or sStatements as required by this section., After the trial
commences, no witnesses may be called by the defendant in
support of these defenses unless the name of the witnegs is
included on the list and the witness's report or statement
has been disclosed as required by this section, except for
good cause shown.

(6) Within 10 days after the omnibus hearing in
distriet court or at a later time as the court may for good
cause permit, the defendant shall make available to the
prosecutor for testing, examination, or reproduction:

fa) the names, addresses, and statements of all

persons, other than the defendant, whom the defendant may

call as witnesses in the defense case-in-chief case in

Eﬁiéﬁv together with their statements;

{b) the names and addresses of experts whom the
defendant may call at trial, together with the results of
their physical examinations, scientific tests, experiments,
or comparisons, including all written reports and statements

made by these experts in connection with the particular

(c) all papers, documents, photographs, and other
tangible objects that the defendant may use at trial.

{7} The defendant's obligation wunder this section
extends to material and information within the possession or

control of the defendant, defense counsel, and defense
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counsel's staff or investigators.

(8) Upon motion <¢f the prosecutor showing that the
prosecutor has substantial need in the preparation of the
case for additional material or information not otherwise
provided for, that the prosecutor is unable, without undue
hardship, to obtain the substantial egquivalent by other
means, and that disclosure of the material or information
will not viclate the defendant's constitutional rights, the
court, in its d..cretion, may order any person to make the
material or information available to the prosecutor. The
court may, upon request of any person affected by the order,
vacate or modify the order if compliance would be
unreasonable or oppressive. The defense counsel may not be
required to prepare or disclose summaries of witnesses'

testimony."
Section 35. section 46-15-324, MCA, is amended to read:
"46-15-324. Materials not subject to disclosure. (1)
Except as provided in this section, disclosure is not

tequired for the superseded notes or work product of the
prosecuting or defense attorney.

{2) If exculpatory information is contained in the
superseded notes or work product of the prosecuticn, that

information must be disclosed.

{3) Disclosure of the existence of an informant or the

identity of an informant who will not be called to testify
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is not required if:

{a) disclosure would result in substantial risk to the

informant or to the informant's operational effectiveness;

and

{b}) the failure to disclose will not infringe the

constitutional rights of the accused."”

Section 36. section 46-16-107, MCA, is amended to read:
“46-16-107. Failure of ccunty--atterney prosecutor to
attend. If the county-attorney prosecutor fails to attend
the trial, the court may appoint some attorney-at-law to

perform his the prosecutor's duties."

Section 37. section 46-16-116, MCA, is amended to read:

“46-16-116. Peremptory challenges. {1) Each defendant
is allowed eight peremptory challenges in capital cases and
six in all other cases tried in the district court before a
12-person jury. There may not be additional challenges for
separate counts charged in the indictment or information.

{2) If the indictment or information charges a capital
offense as well as lesser offenses in separate counts, the
maximum number of challenges is eight.

(3) The state is allowed the same number of peremptory
challenges as all of the defendants.

{(4) In a criminal case tried before a six-person jury,
the state prosecution and all the defendants are allowed

three peremptory challenges each.
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(5) When the parties in a criminal case in the district
court agree upon & jury consisting of a number of persons
other than 6 or 12, they shall also agree in writing upon
the number of peremptory challenges to be allowed."

Section 38. section 46-16-122, MCA, is amended to read:

"46-16-122. Absence of defendant from trial. (1) In a
misdemeanor case, if the defendant fails to appear in
person, either at the time set for the trial or at any time
during the course of the trial and if the defendant's
caunsel is authorized to act on the defendant's behalf, the
court shall proceed with the trial unless good cause for
continuance exists.

(2} If the defendant's counsel is not authorized to act
on the defendant's behalf as provided in subsection (1) or
if the defendant is not represented by counsel, the court,
in its discretion, may do one or more of the following:

{a) order a continuance;

{b) order bail forfeited;

(c) 1issue a-beneh an arrest warrant; or

(d) proceed with the trial after finding that the
defendant had knowledge of the trial date and is voluntarily
absent.

{3y After the trial of a felony offense has commenced
in the defendant's presence, the absence of the defendant

during the trial may not prevent the trial from continuing
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up to and including the return of a verdict if the
defendant :

(a) has been removed from the courtroom for disruptive
behavior after receiving a warning that removal will result
if the defendant persists in conduct that is so disruptive
that the trial cannot be carried on with the defendant in
the courtroom; or

{b) 1is wvoluntarily absent and the offense is not one
that is punishable by death.

(4) Nothing in this section limits the right of the
court to order the defendant to be personally present at the
trial for purposes of identification unless defense counsel

stipulates to the issue of identity."®

Section 39. section 46-16-130, MCA, is amended to read:

"46-16~130. Pretrial diversion. (1) {(a) Fhe Prior to

the filing of a charge, the prosecutor and a defendant who

has counsel or who has voluntarily waived counsel may agree
to the deferral of a prosecution for a specified period of
time based on one or more of the feollowing conditions:

tay({i} that the gefendant may not commit any offense;

tb¥(ii) that the defendant may not engage in specified
activities, conduct, and associations bearing a relationship
to the conduct upon which the charge against the defendant
is based;

tet(iii) that the defendant shall participate in a
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supervised rehabilitation program, which may include
treatment, counseling, training, or education:

td¥{iv) that the defendant shall make restitution in a
specified manner for harm or loss caused by the offense; or

teyr(v) any other reasonable conditions.

t2¥(b} The agreement must be in writing, must be signed
by the parties, and must state that the defendant waives the
right to speedy trial for the period of deferral. The
agreement may include stipulations concerning the
admissibility of evidence, specified testimony, or
dispositions if the deferral of the prosecution is
terminated and there is a trial on the charge.

+3¥(c) The prosecution must be deferred for the period
specified in the agreement unless there has been a violation
of its terms.

t4}(d) The agreement must be terminated and the
prosecution automatically dismissed with prejudice upon
expiration and compliance with the terms of the agreement,

{2) After a charge has been filed, a deferral of

piosecution may be entered into only with the approval of

the court."

Section 40. section 46-17-311, MCA, is amended to read:
"46-17-311. Appeal from justices', municipal, and city
courts. (1) Except for cases in which 1legal issues are

preserved for appeal pursuant to 46-12-204, all cases on
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appeal from a justice'sy-municipais or city court must be
tried anew in the district court and may be tried before a
jury of six selected in the same manner as for other

criminal cases. An appeal from a municipal court to the

district court is governed by 3-6-110.

(2) The defendant may appeal to the district court by
filing written notice of intention to appeal within 10 gdays
after a judgment is rendered following trial. In the case of
an appeal by the prosecution, the notice must be filed
within 10 days of the date the order complained of is given.
The prosecution may only appeal in the cases provided for in
46-20-103.

{3) Within 30 days of filing the notice of appeal, the
¢court shall transfer the entire record of the court of

limited jurisdiction to the district court."
Section 41. section 46-18-111, MCA, is amended to read:
"46-18-111. Presentence investigation -— when required.
{1) Upon the acceptance of a plea or upon a verdict or

finding of guilty to one-er-mere-feiony-cffenses an offense

under 45-5-502 through 45-5-505, 45-5-507, or 45-5-625

against a victim who was less than 16 years of age when the

offense was committed, the district court shall direct the

probation officer to make a presentence investigation and
report. The district court may, in its discretion, order a

presentence investigation for a defendant convicted of a
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misdemeanor. The investigation must include an evaluation of
the defendant and a recommendation as to treatment by a
person gqualified under guidelines established by the
department of corrections and human services, All costs
related to the evaluation must be paid by the defendant. If
the defendant is determined by the district court to be
indigent, all costs related to the evaluation are the
responsibility of the district court and must be paid by the

department-of-commeree supreme court administrator under

Title 3, chapter 5, part 9.

[2y 1If the distriect court finds that the record
contains information sufficient to enable the meaningful
exercise of discretion during sentencing, the defendant may
waive a presentence investigation and report. Both the
finding and the defendant's waliver must be made in open

court on the record.”

Section 42. section 46-18-112, MCA, is amended to read:
"46-18-112. Content of presentence investigation
report. {1) Whenever an investigation |is required, the
probation officer shall promptly inquire into and report
upon;

{a) the defendant's chara?teristics, circumstances,
needs, and potentialities;

(b) the defendant's criminal record and social history;

(c) the circumstances of the offense;

-5Q0-



10
il
12
13
14
15
16
17
18
19
20
21
22
23

24

25

LC U125/01

{d} the time of the dJefendant's detention for the
of fenses charged; and

(e) execept--in-cepital-cases-in-which-the-death-penatty
may-be-impesedr the harm caused, as a result of the offense,
to the wvictim, the victim's immediate family, and the
community,

(2) All local and state mental and correctional
institutions, courts, and law enforcement agencies shall
furnish, upon request of the offjcer preparing a presenteénce
investigation, the defendant's criminal record and other
relevant informaticn.

(3} The court may, in its discretion, require that the
presentence investigation report include a physical and
mental examination of the defendant.

(4) If applicable, the court may reguire the officer to
inquire into the victim's pecuniary loss and make a
restitution report to the court as provided by law."

Section 43. section 46-18-117, MCA, is amended to read:

"46-18-117. Correction of sentence. The court may
correct an fitegai erronecus sentence or disposition at any
time and may correct a sentence imposed in an illegal manner
within 120 days after the sentence is imposed or after
remand from an appellate court.”

Seaction 44. section 46-18-201, MCA, is amended to read:

*46-18-201. Sentences that may be imposed. (1) Whenever
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a person has been found gquilty of an offense upon a verdict
or a plea of guilty, the court may:

(a) defer imposition of sentence, except as provided in
61-8-714 and 61-8-722 for sentences for driving under the
influence of alcohol or drugs, for a period, except as
otherwise provided, not exceeding 1 year for any misdemeanor
or for a period not exceeding 3 years for any felony. The
sentencing judge may impose upon the defendant any
reasonable restrictions or conditions during the periocd of
the deferred imposition. Reasonable restrictions or
conditions may include:

{i) jail base release;

(ii) jail time not exceeding 180 days:

(iii) conditions for probation;

{iv) restitution;

(v) payment of the costs of confinement;

{vi) payment of a fine as provided in 46-18-231;

(vii) payment of costs as provided in 46-18-232 and
46-18-233;

{viii} payment of costs of court-appocinted counsel as
provided in 46-8-113;

(ix) with the approval of the facility or program, order
the offender to be placed in a commhnity corrections
facility or program as provided in 53-30-321;

(x) community service;
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{xi) home arrest as provided in Title 46, chapter 18,
part 10;

(xii) any other reasonable conditions considered
necessary for rehabilitation or for the protection of
society; or

(xiii) any combination of the above.

(b) suspend execution of sentence for a period up to

the maximum sentence allowed or for a period of 6 months,

whichever is greater, for each particular offense. The

sentencing judge may impose on the defendant any reasonable
restrictions or conditions during the period of suspended
sentence. Reasonable restrictions or conditions may include
any of those listed in subsection (l)(a}.

(c} impose a fine as provided by law for the offense;

{(d) require payment of costs as provided in 46-18-232
or payment of costs of court-appointed counsel as provided
in 46-8-113;

(e) commit the defendant to a correctional institution,
with or without a fine as provided by law for the offense;

() with the approval of the facility or program, order
the offender to be placed in a community corrections
facility or program as provided in 53-30-321;

{g) impose any combination of subsections {1)(b)
through (1)(f).

(2) If a financial obligation is imposed as a condition
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under subsection (1)(a), sentence may be deferred for a
period not exceeding 2 years for a misdemeanor or for a
period not exceeding & vyears for a felony, regardless of
whether any other conditions are imposed.

{(3) If any restrictions or conditions imposed under
subsection (l)(a) or (l1)(b} are violated, the court shall
consider any elapsed time and either expressly allow part or
all of it as a credit against the sentence or reject all or
part as a credit and state its reasons in the order. Credit,

however, must be allowed £for jail or home arrest time

‘already served.

{4) Except as provided in 45-9-202 and 46-18-222, the
imposition or execution of the first 2 years of a sentence
of imprisonment imposed under the following sections may not
be deferred or suspended: 45-5-103, 45-5-202{3) relating to
aggravated assault, 45-5-302(2), 45-5-303(2), 45-5-401(2),
45-6-502(3), 45-5-503(2) and (3}, 45-9-101(2), (3), and
(5)(d), 45-9-102(4), and 45-9-103(2).

{5) Except as provided in 46-18-222, the imposition or
execution of the first 10 years of a sentence of
imprisonment imposed under 45-5-102 may not be deferred or
suspended.

{6} Except as provided in 46-18-222, imposition of
sentence in a felony case may not be deferred in the case of

a defendant who has been convicted of a felony on a prior
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occasion, whether or not the sentence was imposed,
imposition of the sentence was deferred, or executicn of the
sentence was suspended.

{7) If the victim was less than 16 years old, the
imposition or execution of the first 30 days of a sentence
of imprisonment imposed under 45-5-503, 45-5-504, 45-5-505,
or 45-5-507 may not be deferred or suspended. Section
46-18-222 does not apply to the first 30 days aof the
imprisonment.

(8) 1In imposing a sentence on a defendant convicted of
a 8sexual offense as defined in 46-23-502, the court may not
waive the registration requirement provided in 46-18-254,
46-18-255%, and Title 46, chapter 23, part &,

(9) A person convicted of a sexual offense, as defined
in 46-23-502, and sentenced to imprispnment in the state
prison shall enrcll in the educational phase of the prison's
sexual offender program.

(10) In sentencing a nonviclent felany offender, the
court shall first consider alternatives to imprisonment of
the offender in the state priscn, including placement of the
offender in a community corrections facility or program. In
considering alternatives to imprisonment, the court shall
examine the sentencing criteria contained in 46-18-225, If
the offender is subsequently sentenced to the state prison

or a women's correctional facility, the court shall state
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its reasons why alternatives to imprisonment were not

selected, based on the criteria contained in 46-18~225."

Section 45. Section 46-18-202, MCA, is amended to read:

=46-18-202. Additional restrictions on sentence. (1)
The district court may also impcse any of the following
restrictions or conditions on the sentence provided for in
46-18-201 which that it considers necegsary to obtain the
objectives of rehabilitation and the protection of society:

{a) prohibition of the defendant's holding public
office;

(b} prohibition of his the defendant's owning ©r

carrying a dangercus weapon:

{c) restrictions on his the defendant's freedom of

associatlion;

{d) restrictions on his the defendant's freedom of

movement ;

(e) any other limitation reasonably related to the
objectives of rehabilitation and the protection of society.

(2) Whenever the district court imposes a sentence of
imprisonment in the state prison for a lerm exceeding 1
year, the court may alsc impose the restriction that the
defendant be ineligible for parcle and participation in the
supervised release program while serving his that term., If
such a restriction is to be imposed, the court shall state

the reasons for it in writing. If the court finds that the
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restriction is necessary for the protection of society, it
shall impose the restriction as part of the sentence and the
judgment shall contain a statement of the reasons for the
restriction.

{3} The judge in a justice's, city, or municipal court

does not have the authority to restrict an individual's

rights as enumerated in subsecttons-t+iy-and--{2¥ subsection

(ly(a).

(4) When the district court imposes a sentence of
probation as defined in 46-23-1001, any probation agreement
signed by the defendant may contain a clause waiving

extradition.”

Section 46. Section 46-18-203, MCA, is amended to read:

"46-18-203. Revocation of sugpended or deferred
Bentence. (1) Upon the filing of a petition for revocations
accompanied-by-an-affidavie showing probable cause that the
defendant has violated any condition of a sentence or any
condition of a deferred imposition of sentence, the court
may issue an order for a hearing on revocation. The order
must require the defendant to appear at a specified time and
place For the hearing and be served by delivering a copy of
the petition and order to the defendant personally. The
court may also issue an arrest warrant directing any peace
officer or a probation officer to arrest the defendant and

bring the defendant before the court,
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(2) The petition for a revocation must be filed with
the sentencing court during the period of suspension or
deferral. Expiration of the period of suspension or deferral
after the petition is filed does not deprive the court of
its jurisdiction to rule on the petition.

{3) The provisions pertaining toc bail, as set forth in
Title 46, chapter 9, are applicable to persons arrested
pursuant to this section.

(4) Without unnecessary delay, the defendant must be
brought before the court, and the defendant must be advised
of:

{a) the allegations of the petition;

(b) the opportunity to appear and to present evidence
in the defendant's own behalf;

(c) the opportunity to guestion adverse witnesses; and

(d) the right to be represented by counsel at the
revocation hearing pursuant to Title 46, chapter B, part 1.

{5) A hearing 1is required before a suspended or
deferred sentence can be revoked or the terms or conditions
of the sentence can be modified, unless:

{a} the defendant admits the allegations and waives the
right to a hearing; or

{b) the relief to be granted 1is favorable to the
defendant, and the prosecutor, after bhaving been given

notice of the proposed relief and a reasonable opportunity
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to object, has not cbjected. An extension of the term of
probation is not favorable to the defendant for the purposes
of this subsection (b).

(6) At the hearing, the prosecution shall prove, by a
preponderance of the evidence, that there has been a
violation of the terms and conditions of the suspended or
deferred sentence. However, when a failure to pay
restitution is the basis for the petition, the defendant may
excuse the violation by showing sufficient evidence that the
failure to pay restitution was not attributable to a failure
on the defendant's part to make a good faith effort to
obtain sufficient means to make the restitution payments as
ordered.

(7) If the court finds that the defendant has violated
the terms and conditions of the suspended or deferred
sentence, the court may:

(a) continue the suspended or deferred sentence without
a change in conditions;

{b) continue the suspended sentence with modified or
additional terms and conditiocns;

{c}] revoke the suspension of sentence and require the
defendant to serve either the sentence imposed or any lesser
sentence; or

(d) if the sentence was deferred, impose any sentence

that might have been originally imposed.
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(8)y If the court finds that the prosecution has not
proved, by a preponderance of the evidence, that there has
been a vioclation of the terms and conditions of the
suspended or deferred sentence, the petition must be
dismissed and the defendant, if in custody, immediately

released.”

Section 47. section 46-18-222, MCA, is amended to read:

"46-18-222, Exceptions to mandatory minimum sentences
and restrictions on deferred imposition and suspended
execution of sentence. All mandatory minimum sentences
prescribed by the laws of this state and the restrictions on
deferred imposition and suspended execution of sentence
prescribed by suhaeetions—t437-¢t5)57-and-{6)-of 46-18-201(4)
through (6}, 46-18-221(3), 46-1B-224, and 46-18-502(3) do
not apply if:

{1} the defendant was less than 18 years of age at the
time of the commission of the offense for which he the
defendant is to be sentenced;

{2) the defendant's mental capacity, at the time of the
commission of the offense for which he the defendant is to
be sentenced, was significantly impaired, although not so
impaired as to constitute a defense to the proesecution.
However, a voluntarily induced intoxicated or drugged
condition may not be considered an impairment for the

purposes of this subsection.
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{3) the defendant, at the time of the commission of the
offense for which he the defendant is to be sentenced, was
acting under unusual and substantial duress, although not
such duress as would constitute a defense to the
prosecution;

(4) the defendant was an accomplice, the conduct
constituting the offense was principally the conduct of
another, and the defendant's participation was relatively
minor;

{5) where--appiticabie in a case in which the threat of

bodily injury or actual infliction of bodily iniury is an

actual element of the crime, no serious bodily injury was

inflicted on the victim unless a weapon was used in the
commission of the offense; or

{6) the offense was committed under 45-5-502(3) and the
court determines that treatment of the defendant in a local
community affords a better opportunity for rehabilitation of
the defendant and for the ultimate protection of society, in
which case the court shall include in its judgment a
gstatement of the reasons for its determination.”

NEW SECTION. Section 48. Notice by prosecutor of other
crimes, wrongs, or acts. (1) Except for good cause shown, if
the prosecuter intends to use evidence of other crimes,
wrongs, or acts pursuant to Rule 404(b), Montana Rules of

Evidence, notice must he given at or before the omnibus
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hearing held pursuant to 46-13-1190.

(2) The notice must specify the other crimes, wrongs,
or acts and must include a statement as to the purpose for
which the evidence is to be offered.

(3} The notice must be filed and sealed until the time

of trial or wuntil a plea of guilty is entered by the

defendant.

NEW SECTION. Section 49. codification instruction,
[Section 48] is intended to be codified as an integral part
of Title 46, chapter 13, part 1, and the provisions of Title

46, chapter 13, part 1, apply to [section 4B].

NEW SECTION. Section 50. Repealer. Sections 46-10-201,

46-16-107, 46~-17-101, 46-17-103, 46-17-204, 46-17-205,
46-17-211, and 46-17-301, MCA, are repealed.

-End-
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“AN ACT GENERALLY REVISING THE

INCREASING THE AMOUNT OF

GUARANTEED ARREST BOND CERTIFICATES; ELIMINATING THE USE OF

SEALED AFFIDAVITS IN SUPPORT OF A MOTION TO FILE A CHARGE OR

WARRANT ;

INFORMATION FOR A GUILTY PLEA;

REQUIRING THE

PROVIDING FOR THE WRITTEN ACKNOWLEDGEMENT OF

KEEPING OF A

LIST OF PERSONS TC WHOM SUBPOENAS ARE ISSUED; CLARIFYING THE

DISCLOSURE REQUIREMENTS REGARDING INFORMANTS: EXPANDING THE

USE OF VICTIM

REQUIREMENTS FOR THE DISCLOSURE OF

EVIDENCE OF OTHER CRIMES, WRONGS, OR ACTS:
46-1-202, 46-4-306, 46-5-101, 46-6-201, 46-6-210,
46-8-113, 46-8-115, 456-8-201, 46-9-201, 46-9-412,
46-10-202, 46-11-110, 46-11-302, 46-11-332,
46-11-405, 46-11-601, 46-11-701, 46-12-210,
46-13-108, 46-13-110, 46-13-202, 46~13-203,
46-14-312, 46-15-101, 46-15-116, 46-15-201,
46-15-322, 46-15-323, 46-15-324, 46-16-107,
46-16-122, 46-16-130, 46-17-311, 46-18-111,
46-18-117, 46-18-201, 46-18-202, 46-18-203, AND

MCA; AND REPEALING SECTIORS 46-10-201, 46-16-107,

46-17-103,

46-17-204,

46-17-205,

IMPACT STATEMENTS;

46-17-211,

CODIFYING THE NOTICE

THE INTENDED USE OF

AND

AMENDING SECTIONS

46-6-312,

46-9-505,
46-11-401,
46-12-211,
46-13-210,
46-15-202,
46-16-116,
46-18-112,
46-18-222,
46-17-101,

46-17-301,
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MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 46-1-202, MCA, is amended to read:

"46-1-202. Definitions. As wused in this title, unless

the context requires otherwise, the following definitions

apply:

(1) “Arraignment® means the formal act of calling the

defendant into open court to

enter a plea answering a

charge.

{2} "Arrest™ means taking & person into custody in the

manner authorized by law.

{3) "“Arrest warrant™ means a written order from a court

directed to a peace officer or to some other person

specifically named commanding that officer or person to

arrest another. The term includes the original warrant of

arrest and a copy certified by the issuing court.

(4} "Bail" means the security given for the primary

purpose of ensuring the presence of the defendant in a

pending criminal proceeding.

(5) "Charge”" means a written statement that accuses a

person of the commission of an offense, that is presented to

a court, and that is contained in a complaint, information,

or indictment.

t6y——"E€onceaimentd-—means--any--act--or--deception--done

—2- S8 125
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purpeseiy-or-knowingiy-upon-or-outside--the--premises--of--a
whoiesale--or-retati-store-or-other-mercantiie—-eatabiishment
w*th-the-intent-eo-deprive—the-nerehanefaf—aii——of-wpurt-—as
the-vatue-of-the-merchandisex

t#3(6) “"Conviction" means a Jjudgment or sentence
entered upon a guilty plea or upon a verdict or finding of
guilty rendered by a legally constituted jury or by a court
of competent jurisdiction authorized to try the case without
a Jjury.

+83(7) “Court” means a place where justice is
judicially administered and includes the judge of the court.

£93(8) “Included offense” means an offense that:

{a) is established by proof of the same or less than
all the facts reguired to establish the commission of the
offense charged;

{b) consists of an attempt to commit the offense
charged or to commit an offense otherwise included in the
offense charged; or

(c) differs from the offense charged only in the
respect that a less serious injury or risk to the same
person, property, or public interest aor a lesser kind of
culpability suffices to establish its commission.

t304{9) “"Judge” means a person wha is vested by law
with the power to perforh‘;udicial functions.

++33{10) *“Judgment™ means an adjudication by a court
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that the defendant is guilty or not guilty, and if the
adjudication is that the defendant is guilty, it includes
the sentence pronounced by the court.

t223(11) “Make

reproduction” means to make material and information that is

available for examination and
subject to disclosure available upon reguest at a designated
place during specified reasonable times and to provide
suitable facilities or arrangements for reproducing it. The
term does not mean that the disclosing party is reguired to
make copies at its expense, to deliver the materials or
information to the other party., or to supply the facilities
or materials required to carry out tests on disclosed items.
The parties may by mutual consent make other or additional
arrangements.

£333[{12) "Rew trial® means a reexamination of the issue
in the same court before another jury after a verdict or
finding has been rendered.

t143(13) “Notice to appear” means a written direction
that is issued by a peace officer and that reguests a person
to appear before a ecourt at a stated time and place to
answer a charge for the alleged commission of an offense.

t353(14) "Offense® means a violation of any penal
statute of this state or any ordinance of its political
subdivisions.

t363(15) "Parole" means the release to the community oOfF

—4- SB 125
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a prisoner by a decision of the board of pardons prior to
the expiration of the prisoner's term subject to conditions
imposed by the board of pardons and the supervision of the
department of corrections and human services.

t174(16) "Peace officer"™ means any person who by wvirtue
of the person's office or public employment is vested by law
with a duty to maintain public order and make arrests for
cffenses while acting within the scope of the person's
authority.

€38%(17) “Persistent felony offender™ means an offender
who has previously been convicted of a felony and who is
presently being sentenced for a second felony committed on a
different occasion than the first. An offender is considered
to have been previously convicted of a felony if:

(a) the previous felony conviction was for an offense
committed in this state or any other jurisdiction for which
a sentence of impriscnment in excess of 1 year could have
been imposedq;

{(b) 1less than 5 years bhave elapsed between the
commission of the present offense and either:

{i}) the previous felony conviction; or

(ii) the offender's release on parole or otherwise from
prison or other commitment imposed as a result of a previous
felony conviction; and

{c) the offender has not been pardoned on the ground of

-5- SB 12%
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innocence and the conviction has not been set aside at the

postconviction hearing.

t195(18) "Place of trial® means the geographical
location and political subdivision in which the court that
will hear the cause is situated.

t283{19} “Preliminary examination* means a hearing
before a judge for the purpose of determining if there is
probable cause to believe a felony has been committed by the
defendant,

t2%¥{20} "Probation”" means release by the court without
imprisonment of a defendant found guilty of a c¢rime. The
release is subject to the supervision of the department of
corrections and human services upon direction of the court.

t229(21) “Prosecutor” means an elected or appointed
attorney who is vested by law with the power to initiate and
carry out criminal proceedings on behalf of the state or a
political subdivisian.

t23¥(22) "Same transaction” means conduct consisting of
a series of acts or omissions that are motivated by:

{(a) a purpose to accomplish a criminail objective and
that are necessary or incidental to the accomplishment of
that objective: or

(b) a common purpose or plan that results in the
repeated commission of the same offense or effect

upon the
Same person or the property of the same person,

-6- SB 125



s W N -

© w o N &

12
13
14
15
16
17
18
19
20
21
22
23
24
25

SB 0125/02

t249{23) "Search warrant” means an order that is:

{a) in writing;

{b} in the name of the gtate;

(c) signed by a judge;

{d) a particular description of the place, object, or
person to be searched and the evidence, contraband, or
person to be seized; and

(e} directed to a peace officer and commands the peace
officer to search for evidence, contraband, Or perscns.

t+25¥(24) “Sentence” means the judicial disposition of a
criminal proceeding upon a plea, verdict, or finding of
guilty.

267 (25) "Statement” means:

{(a) a writing signed or otherwise adopted or approved
by a person;

(b) a vidéo or audio recording of a person's
coamunications or a transcript of the communications; and

{c}) a writing containing a summary of a person's oral
communications or admissions.

¢273(26) "Summons" means a written order issued by the
court that commands a person to appear before a court at a
stated time and place to answer a charge for the offense set
forth in the order.

+263(27) “Superseded notes™ means bhanduwritten notes,

including £field notes, that have been substantially
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incorporated into a statement. The notes may not be
considered a statement and are not subject to disclosure
except as provided in 46-15-324.

+293(28) "Temporary road block™ means any structure,
device, or means used by a peace officer for the purpose of
controlling all traffic through a peint on the highway where
all vehicles may be slowed or stopped.

+304{29) “Witness” means a person whose testimony is
desired in a proceeding or investigation by a grand jury or
in a criminal action, prosecution, or proceeding.

t3%¥(30) *wWork product™ means legal research, records,
corregspondence, reports, and memoranda, both written and
oral, to the extent that they contain the opinions,
theories, and conclusions of the prosecutor, defense

counsel, or their ataff or investigators.”

Section 2. Section 46-4-306, MCA, is amended to read:

"46-4-306. Applicability of other laws —-- costs. (1)
The fees and mileage of witnesses subpoenaed pursuant to
this part are the same as those required in criminal
actions. The state shall bear all costs, including the cost
of service, when the application for the subpoena is made by
the attorney general, and the appropriate county shall bear
all costs, including the cost of service, when the
application for the subpoena is made by a county attorney,

and the appropriate city shall bear all costs, including the
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cost of service, when the application for the subpoena is

made by a city attorney.

(2) All provisions relating to subpoenas in criminal
actions apply to subpoenas issued pursuant to this part,
including the provisions of 46-15-112, 46-15-113, and
46-15-120.

{3) All investigative costs, including testing of

evidence and persons, must be borne by the governmental

entity requesting the investigation."

Section 3. section 46-5-101, MCA, is amended to read:

*46-5-101. Searches and seizures -- when authorized. A
search of a person, object( or place may be made and
evidence, contraband, and persons may be seized in
accordance with Title 46 when a search is made:

{1) by the authority of a search warrant; or

(2) in accordance with judicially recognized exceptions
to the warrant requirement.”

Section 4. Section 46-6-201, MCA, is amended to read:

"46-6-201. Issuance of arrest warrant upon complaint.
ti}-A-compiainty-as—the-basis-of-an-arrest-warranty—shaii-be
in-writingr

t23--When-a-complaint-is-presented-to-a-court-charging-a
person-with-the-comminsion-of-an-offensey—-the--coure--shaii
examine——upon--sath-the-compiainant-and-may—-atso-examine-any

witnassess
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t33 1f it appears from the contents of the complaint
and the examination of the complainant and from the
examination of other witnesses or affidavits, if any. that
there is probable cause to believe that the person against
whom the complaint was made has committed an offense, a
warrant shall be issued by the court for the arrest of the
person complained against. The court, in its discretion, may
issue a summons instead of a warrant. Upon the request of
the county--attorney prosecutor, the court shall issue a
summons instead of a warrant. More than one warrant or
summons may issue on the same complaint.*

Section 5. Section 46-6-210, MCA, is amended to read:

"46-6-210. Arrest by peace officer. A peace officer may
arrest a person when the officer has a warrant commanding
that the person be arrested or when the officer believes on
reasonable grounds:

{l) that a warrant for the perscon's arrest has been

issued in this state, except that unless otherwise provided

by law, a warrant for violation of a city ordinance may not
be acted upon unleas the person is located within the limits

of the city in which the violation is alleged to have

occurred; Qr

{2) that a felony warrant for the peraon's arrest has

been issued in another jurisdiction.”®

Section 6. section 46-6-312, MCA, is amended to read:

~10~ SB 125
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"46-6-312. Manner of arrest without warrant. A peace
officer opr--person making an arrest without a warrant shall
inform the person to be arrested of the officer's authority,
of the intention to arrest that person, and of the cause of
the arrest, except when the person to be arrested is
actually engaged in the commission of or in an attempt to
commit an offense or is pursued immediately after its
commission, after an escape, or when the giving of the

information will imperil the arrest.”

Section 7. Section 46-B-113, MCA, is amended to read:

~46-8-113. Payment for court-appointed counsel by
defendant. (1) The court may require a convicted defendant
to pay the costs of court-appointed counsel as a part of or
a condition under the sentence imposed as provided in Title
46.

{2) Costs must be limited to reascnable compensation
and costs incurred by the court-appointed counsel in the
criminal proceeding.

{3) The court may not sentence a defendant to pay the
coats of court-appointed counsel unless the defendant is or
will be able to pay them. In deteruining the amount and
method of payment of costs, the court shall take into
account the financial resources of the defendant and the
nature of the burden that payment of costs will impose.

(4) A defendant who has been sentenced to pay costs and
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who—-is-abte-to-but-refuses-or-fatis-to-pay-those--costs may
at any time petition the court that sentenced the defendant-
for remission of the payment of costa or of any unpaid
portion of the costs. If it appears to the satisfaction of
the court that payment of the amount due will impose
manifest hardship on the defendant or the defendant's
immediate family, the court may remit all or part of the
amount due in costs or modify the method of payment."

Section B. gection 46-8-115, MCA, is amended to read:

*"46-8-115. Effect of nonpayment. (1) When a defendant
who is sentenced to pay the costs of court-appointed counsel
defaults in payment of the costs or of any installment, the
court on motion of the ceunety-atterney prosecutor or on its
own motion may require him the defendant to show cause why
the default should not be treated as contempt of court and
may issue a show cause citation or an arrest warrant
requiring the defendant's appearance.

(2) Unless the defendant shows that the default was not
attributable to an intentional refusal to obey the order of

.

the court or to a failure on the defendant’s part to make a

[

good faith effort to make the payment, the court may £find
that the default constitutes civil contempt.

(3) The term of imprisonment for contempt for
nonpayment of the costs cof court-appointed counsel must be

set forth in the judgment and may not exceed 1 day for each

12~ SB 125
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$25 of the payment, 30 days if the order £for payment of
costs was imposed upon conviction of a misdemeanor, or 1
year in any other case, whichever is the shorter period. A
person committed for nonpayment of costs must be given
credit toward payment for each day of imprisonment at the
rate gpecified in the judgment.

{4) 1I1f it appears to the satisfaction of the court that
the default in the payment of costs is not contempt, the
court may enter an order allowing the defendant additional
time for payment, reducing the amcunt ¢of the payment or of
each installment, or revoking the order for payment of the
unpaid portion of the costs in whole or in part.

{5) A default in the payment of costs or any
installment may be collected by any means authorized by law
for the enforcement of a judgment. The writ of execution for
the collection of costs may not discharge a defendant
committed to imprisconment for contempt until the amount of

the payment for costa has actually been collected.”

Section 9. Ssection 46-8-201, MCA, is amended to read:

*46—-8-201. Remuneration of appointed counsel. (1)
Whenever in a criminal proceeding an attorney represents or
defends any person by order of the court on the ground that
the person is financially unable to employ counsel, the
attorney must be paid for the services a sum as a district

court judge or justice of the state supreme court certifies
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tc be a reascnable compensation and be reimbursed for
reasonable costs incurred in the criminal proceeding.

{2) The expense of implementing subsection (1) is
chargeable as provided in 3-5-901 to the county in which the
proceeding arose, the state, or both, except that:

(a) in proceedings solely invelving the violation of a
city ordinance or state statute prosecuted in a municipal or
city court, the expense is chargeable to the city or town in
which the proceeding arose; or

{b) when there has been an arrest by agents of the
department of Eish, wildlife, and parks or agents of the
department of justice and the charge is prosecuted by
personnel of the state agency that made the charge, the

expense must be borng by the prosecuting state agency.”

Section 10. section 46-9-201, MCA, is amended to read:

“46-9-201. Who may admit to bail. A judge may admit to
bail any defendant properly appearing before him the judge
in a bail proceeding. When bound over to any court or judge
having jurisdiction of the offense charged, bail must be
continued provided that the court or judge having
jurisdiction may increase, reduce, or substitute bail. On
appeal, a Jjudge before whom the trial was had or a judge
having the power to issue a writ of habeas corpus may admit
the defendant to bail. Por purposes of this section, a

defendant's appearance before a judge may be either by

-14- S8 12%
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physical appearance before the court or by two-way
electronic audio-video communication as provided in 46-9-115
46-9-206."

Section 11. Section 46-9-412, MCA, is amended to read:

“46-9-412. Guaranteed arrest bond certificates. (1) A
domestic or foreign surety company that has gqualified to
transact surety business in this state may, in any year.
become surety in an amount not exceeding $568 $1,000 with
respect to any guaranteed arrest bond certificates issued in
the year by an automobile club or association or by an
insurance company authorized to write automobile liability
ingurance within thia state by filing with the commissioner
of insurance an undertaking to become surety.

{2) The form of the undertaking must be prescribed by
the commissioner of insurance and must include those matters
required by 46-9-401."

Section 12, gection 46-9-505, MCA, is amended to read:

"46-9-505. Issuance of arrest warrant —— redetermining
bail. (1) Upon failure to comply with any condition of a
bail or recognizance, the court having jurisdiction at the
time of sueh the Cfailure may, in addition to any other
action provided by law, issue a warrant for the arrest of
the person at-iiberty-on-bati-eor-on-his-own-recognizance,

{2) On verified application by the state prosecutor

setting forth Facts or circumstances constituting a breach
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@ NN h bW N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0125/02

or threatened breach of any of the conditions of the bail or
a threat or an attempt to influence the pending proceeding,
the court may issue a warrant for the arrest of the
defendant.

(3) Upon the arrest, the defendant shaiit must be
brought before the court without unnecessary delay and the
court shall conduct a hearing and determine bail in

accordance with 46-9-311."

Section 13. section 46-10-202, MCA, is amended to read:

*“46-10-202. Presentation of evidence. (1) The defendant
may not enter a plea. The judge shall hear the evidence
without unnecessary delay. All witpesses must be examined in
the presence of the defendant. The defendant may
cross-examine witnesses against the defendant and may
introduce evidence in the defeandant's own behalf. For
purposes of this section, a preliminary examination
conducted by the use of two-way electronic audio-video
communication that allows all of the participants to be
observed and heard by all other participants and that allows
the defendant to cross-examine witnesses is considered to be
an examination of a witness in the presence of the
defendant. Two-way electronic avdio-visual audio-video
communication may not be used unless the defendant's counsel
is physically present with his-elient the defendant, unless

this requirement is waived by the defendant.
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{2) During the examination of a witness or when the
defendant is making a statement or testifying, the judge
may, and on the request of the dJdefendant or state shall,
exclude all other witnesses. The judge may alsé cause Lhe
witnesses to be kept separate and to be prevented Erom
communicating with each cther until all are examined.

{3) An objection to evidence on the ground that it has
been acquired by unlawful means is not properly made at the
preliminary examination. Motions to suppress must be made to
the trial court as provided in 46-13-302,

{4) For purposes of a hearing under this chapter, a
defendant may, in the discretion of the court, appear before
the court either by physical appearance or by two-way
electronic audio-video communication. The audio-video
communication must operate sc that the defendant and the
judge can see each cther simultaneously and converse with

each other, 80 that the defendant and his the defendant's

counsel, if any, can communicate privately, and so that the

defendant and his the defendant's counsel are both

physically present in the same place during the Lwo-way
electronic audio-video communication. The defendant may
waive the regquirement that his counsel be in the defendant's
physical presence during the two-way electronic audio-video
communication. A judge may order a defendant's physical

appearance in court for a preliminary examination.™
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Section 14, sSection 46-11-110, MCA, is amended to read:
"46-11-110. Piling complaint. ¢t} When a complaint is
presented to a court charging a person with the commission
of an offense, the court shall examine the compiainant SWORN
COMPLAINT and or any affidavits, if filed, to determine

whether probable cause exists to allow the filing of a

charge may-be—fited.
t2)--Ff-itt-appeara-from-—an——-affidavit——fiied--with--the
charge—-or--from--testimony-of-the-compiainant-that-there-is
probable-cause-to-betieve-that-an-offense-has-been-cemmitted
and-that-the-person-againat-whom--the--charge--is--made-—has
commiteed—ity-—-the-cenrt-shati-issue-a—summons—or-an—arress¢

warranes"

Section 15. section 46-11-302, MCA, is amended to read:

"46-11-302. Challenges to grand jury or grand Jjurors,
{1) The eeunty-attorney-or-attorney-generalt prosecutor may
challenge the panel of a grand jury on the ground that the
grand jury was not selected, drawn, or summoned according to
law and may challenge an individual juror on the ground that
the juror is not legqally qualified. Challenges must be made
before the administration of the cath of the jurors, may be
oral or in writing, and must be tried and decided by the
court.

(2) At any time for cause shown, the district court may

excuse or discharge a jurer either temporarily or
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permanently, and in the latter event, the court may impanel
another person in place of the jurcor discharged.

{3) A motion to dismiss the indictment may be based on
the ground that the grand jury was not selected, drawn, or
summoned according to law or that an individual juror was
not legally qualified. An indictment may not be dismissed on
the ground that one or more members are not legally
qualified if it appears from the record kept pursuant to
this part that eight or more jurors, after deducting those

not legally gualified, concurred in finding the indictment.”

Section 16. section 46-11-332, MCA, is amended to read:
"46-11-332. Presenting the indictment. (1) An
indictment, when found by the grand jury, must be signed by
and presented by the foreman to the district court in the
presence of the grand jury and must be filed with the clerk.
The district court shall then issue & an arrest warrant or
summons for the defendant.

{2) If a complaint or information is pending against
the defendant and eight jurors do not concur in finding an
indictment, the foreman shall report the decision to the
district court judge."

Section 17. Section 46-11-401, MCA, is amended to read:

“46-11-401. Form of charge. (1) The charge must be in
writing and in the name of the state or the appropriate

municipality and must specify the distriet court in which
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the charge is filed. The charge must be a plain, concise,
and definite statement of the offense charged, including the
name of the cffense, whether the offense is a misdemeanor or
felony, the name of the person charged, and the time and
place of the offense as definitely as can be determined. The
charge must state for each count the official or customary
citation of the statute, rule, regulation, or other
provision of law that the defendant 1is alleged to have
violated.

(2) If the charge is by information or indictment, it
must include éndoraed on the information or indictment the
names of the witnesses for the state, if known.

(3) If the charge is by complaint, it must be signed on

ocath by a peace officer, by a person having knowledge of the

facts, or by the prosecutor.

(4) If the charge is by information, it must be signed
by the prosecutor. If the charge is by indictment, it must
be signed by the foreman of the grand jury.

(5) The distriet court, on motion of the defendant, may
strike surplusage from the indictmeni or information.

{6) A charge may not be dismissed because of a formal
defect that does not tend tc prejudice a substantial right
of the defendant."

Section 18. Section 46-11-4065, MCA, is amended to read:

“46-11-405. Discharge of codefendant. {l1) When twoc or
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more persons are included in the same charge, the court may,
at any time befcre the defendants have gone into their
defense, on the application of the county--—attorney
prosecutor, direct any defendant to be discharged so that he
the defendant may be a witness for the setate prosecutiogn.
(2) wWhen two oOr more perscns are included in the same
indictment or information and the court is of the opinion
that im regard to a particular defendant there is not

sufficient evidence to require the defendant to put him on

his a defense, the court must order him that defendant to be
discharged before the evidence is closed s0 that he the

discharged defendant may be a witness for his the

codefendant."

Section 19. Section 46-11-601, MCA, is amended to read:

"46-11-601. Recognizance by or deposition of witness.
(1) If the defendant is held to answer after a preliminary
examination, or after the defendant has waived a preliminary
examination, eor after the district court has granted leave
to file an information, or after an indictment has been
returned, the judge may:

{(a) require any material witness for the state or
defendant to enter into a written undertaking to appear at
the trial; and

(b) provide for the forfeiture of a sum certain in the

event the witness does not appear at the trial.
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{2) Any witneas who refuses to enter into a written
undertaking may be remanded to custody but shaii may not be

held longer than is necessary to take hia the witness's

deposition. After the deposition is taken, the witness must
be immediately discharged.
{3) Sueh The deposition muat be taken in the presence

of the eceunty-attorney prosecutor and the defendant and his

the defendant's counsel unless either the ecounty--attorney

prosecutor or the defendant and his the defendant's counsel

fail tec attend after reasonable notice of the time and place

set for taking the deposition.”

Section 20. section 46-11-701, MCA, is amended to read:

"46-11-701. Pretrial proceedings —— exclusion of public
and sealing of records. {l1) Except as provided in this
section, pretrial proceedings and records of those
proceedings are open to the public., If, at the pretrial
proceedings, testimony or evidence is presented that is
likely to threaten the fairness of a trial, the presiding
officer shall advise those present of the danger and shall
seek the voluntary cooperation of the news media in delaying
dissemination of potentially prejudicial information until
the impaneling of the jury or until an earlier time
consistent with the administration of justice.

{2) The defendant may move that all or part of the

proceeding be closed to the public, or with the consent of
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the defendant, the judge may take action on the judge's own
motion.

{3) The judge may close a preliminary hearing, bail
hearing, or any other pretrial proceeding, inecluding a
hearing on a motion to suppress, and may seal the record
only if:

(a) the dissemination of information from the pretrial
proceeding and its record would create a clear and present
danger to the fairness of the trial; and

(b} the prejudicial effect of the information on trial
fairness cannot be avoided by any reascnable alternative
means.

(4) Whenever all or part of any pretrial proceeding is
held in chambers or otherwise closed to the public under
this section, a complete record must be kept and made
available to the public following the completion of the
trial or earlier if consistent with trial fairness.

(5) When the judge determines that all or part of a
document filed in support of a charge or warrant would
present a clear and present danger to the defendant’'s right
to a fair trial, the document or portion of the document
must be sealed until the trial is completed uniess the
document or portion of the document must be used for trial
fairness.

t64--An-affidavit-filed-in-support-of-a-meotion-for-ieave
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to--fite-a-charge-or-warrant-must-be-seated-uniess-the-gudge
determnines--that--disetosure--cf—~the--information--tn---the
affidavit--is--required-—to—-protect-—-the-heaithy-satety;-or
weifare—ef;bhe-pubiic:'

Section 21. Section 46-12-210, MCA, is amended to read:

“46-12-210. Advice to defendant. (1) Before accepting a
plea of guilty, the court shall determine that the defendant
understands the following:

+3} (a) {i) the nature of the charge for which the
plea is offered;

tb¥(ii} the mandatory minimum penalty provided by law,
if any;

te}{iii) the maximum penalty provided by law, including
the effect of any penalty enhancement provision or special
parole restriction; and

td¥(iv) when applicable, the requirement that the court
may also order the defendant to make restitution of the
costs and assessments provided by law;

t23(b} if the defendant is not represented by an
attorney, the fact that he the defendant has the right toc he
repregented by an attorney at every stage of the proceeding
againat-him and that, if necessary, one will be appointed ta
represent the defendant:

t3¥(c}] that the defendant has the right:

ta¥(i) to plead not guilty or to persist in that plea
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if it has already been made;

tby(ii) to be tried by a jury and at the trial has the
right to the assistance of counsel;

te¥(iii) to confront and cross-examine witnesses against
the defendant; and

t4¥(iv) not to be compelled to reveal personally
incriminating information;

t4y{d) that if the defendant pleads guilty in
fulfillment of a plea agreement, the court is not reguired
to accept the terms of the agreement and that the defendant
may not be entitled to withdraw the plea if the agreement is
not accepted pursuant to 46-12-211;

t5¥(e) that 3if the defendant's plea of guilty is
accepted by the courts, there will not be a further trial of
any kind, so that by pleading quilty the defendant waives
the right to a trial; amd

+63{£) that if the defendant is not a United States
citizen, a gquilty plea might result in deportation from or
exclusion from admission to the United States or denial of
naturalization under federal law.

(2) The requirements of subsection (1) may be

accomplished by the defendant filing a written

acknowledgment of the information contained in subsection
IIE."
Section 22. section 46-12-211, MCA, is amended to read:
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“46-12-211, Plea agreement procedure. {1) The
prosecutor and the attorney for the defendant, or the
defendant when acting pro se, may engage in discussions with
a view toward reaching an agreement that, upon the entering
of a plea of guilty to a charged cffense or to a lesser or
related offense, the prosecutor will do any of the
following:

(a) move for dismissal of other charges;

(b) agree that a specific sentence is the appropriate
dispositicn of the case; or

{c) make a recommendation, or agree not to oppose the
defendant's request, for a particular sentence, with the
understanding that the recommendation or request may not be
binding upon the court.

{2) If a plea agreement has been reached by the
parties, the court shall, on the record, reqgquire a
disclosure of the agreement in open court or, on a showing
of good cause in camera, at the time the plea is offered. IFf
the agreement is of the type specified in subsection (1)(a)
or (1){b), the court may accept or reject the agreement, or
may defer its decision as to the acceptance or rejection
until there has been an opportunity to consider the
presentence report. If the agreement is of the type
specified in subsection (1)(c), the court shall advise the

defendant that, if the court does not accept the
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recommendation or request, the defendant nevertheless has no
right to withdraw the plea.

{3) If the court accepts a plea agreement, the court
shall inform the defendant that it will embody in the
judgment and sentence the disposition provided for in the
plea agreement.

(4) If the court rejects the a plea agreement of the

type specified in subsection {l1)(a) or {1){b), the court

shall, on the record, inform the parties of this fact and
advise the defendant that the court is not bound by the plea
agreement, afford the defendant an opportunity to withdraw
the plea, and advise the defendant that if the defendant
persists in the guilty plea, the disposition of the case may
be less favorable to the defendant than that contemplated by

the plea agreement.”

Section 23. section 46-13-108, MCA, is amended to read:

*46-13-108. MNotice by prosecutor seeking persistent
felony offender status. (1) Except for good cause shown, if
the prosecution seeks treatment of the accused as a
persistent felony offender, notice of that fact must be
given at or before the omnibus hearing pursuant to 46-13-16%
46-13-110.

{2) The notice must specify the alleged prior
convictions and may not be made known to the jury before the

verdict is returned except as allowed by the Montana Rules
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of Evidence.

{(3) 1f the defendant objects to the allegations
contained in the notice, the judge shall conduct a hearing
to determine if the allegations in the notice are true.

(4) The hearing must be held before the judge alone., If
the judge finds any allegations of the prior convictions are
true, the accused must be sentenced as provided by law,

(5) The notice must be filed and sealed until the time
of trial or until a plea of gquilty is given by the
defendant.”

Section 24. section 46-13-110, MCA, is amended to read:

"46-13-110. Omnibus hearing. (1) Within a reasonable
time following the entry of a not guilty plea but not less
than 30 days before trial, the court shall hold an omnibus
hearing.

{2) The purpoge of the hearing is to expedite the
procedures leading up to the trial of the defendant.

(3) The presence of the defendant is not reguired. The
prosecutor and the defendant's counsel shall attend the
must be prepared to discuss any pretrial matter
appropriate to the case, including but not limited to:

{a) joinder and severance of offenses or defendants,
46-11-404, 46-13-210 and 46-13-211;

{(b) double
46-11-504;

jeopardy, 46-11-410, 46-11-503, and
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{c} the need for exclusion of the public and for
gealing records of any pretrial proceedings, 46-11-701;

{d} notification of the existence of a plea agreement,
46-12-211;

(e) disclosure and discovery motions, Title 46, chapter
15, part 3;

{£) notice of reliance on certain defenses, 46-15-323;

{(g) notice of seeking enhanced--punishment persistent

felony affender gtatus, 46-13-563 46-13-108;

(h) notice of other crimes, wrongs, or acts, #6-%3-563
[section 48]};

(i) motion to suppress, 46-13-301 and 46-13-302;

{j) motion to dismiss, 46-13-401 and 46-13-402;

{k) motion for change of place of trial, 46-13-203
through 46-13-205;

(1) reasonableness of bail, Title 46, chapter 9; and

{m) stipulations.

(4) At the conclusion of the hearing, a court-approved
memorandum of the matters settled must be signed by the
court and counsel and filed with the court.

{5) Any motions made pursuant to subsections (1)
through (3) may be ruled on by the court at the time of the
hearing, where appropriate, or may be scheduled for briefing

and further hearing as the court considers necessary.”

Seoction 25. Section 46-13-202, MCA, is amended to read:
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“46-13-202. Motion for continuance. (1) The defendant
or the state prosecutor may move for a continuance. If the
motion is made more than 30 days after arraignment or at any
time after trial has begun, the court may require that it be
supported by affidavit.

(2) The court may upon the motion of either party or
upon the court's own motion order a continuance if the
interests of justice so require.

(3) All motions for continuance are addressed to the
discretion of the trial court and shail must be considered
in the 1light of the diligence shown on the part of the
movant. This section shail must be construed to the end that
criminal cases are tried with due diligence consonant with
the righta of the defendant and the state prosecution to a
speedy trial.*

Section 26. Section 46-13-203, MCA, is amended to read:

“46~13-203. Change of place of trial for prejudice. (1)
The defendant or the prosecution may move for a change of
place of trial on the ground that there exigsts in the county
in which the charge is pending such prejudice that a fair
trial cannot be had in the county.

{2) If the district court determines that there exists
in the county in which the prosecution is pending such

prejudice that a fair trial cannot be had, the district

court shall;
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{a) transfer the cause to any other county in which a
fair trial may be had;

(b) direct that a jury be selected in any county where
a fair trial may be had and then returned to the county
where the prosecution is pending to try the case; or

{c} take any other action designed to ensure that a

fair trial may be had."

Section 27. section 46-13-210, MCA, is amended to read:
“46-13-210. Trial of indictments, informations,
complaints, or defendants together. The court may order two
or more indictments, informations, complaints, or defendants
to be tried together if the interests of justice require and
the charges or defendants could have been joined in a single
indictment, information, or complaint as provided for in
$6-12-2337-46~15-3227-and-46-35-323 46-11-404."

Section 28. Section 46-14-312, MCA, is amended to read:

"46-14-312. Sentence to be imposed. (1) If the court
finds that the defendant at the time of the commission of
the cffense of which the defendant was convicted did not
suffer from a mental disease or defect as described in
46-14-311, the court shall sentence the defendant as
provided in Title 46, chapter 18.

(2) If the court finds that the defendant at the time
of the commission of the offense suffered from a mental

digease or defect as described in 46-14-311, any mandatory
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minimum sentence prescribed by law for the cffense need not
apply and the court shall sentence the defendant to be
committed to the custody of the girector of the department
of corrections and human services to be placed in an
appropriate institution for custody, care, and treatment for
a definite period of time not to exceed the maximum term of
imprisonment that could be imposed under subsection (1). The
authority of the court with regard to sentencing is the same
as autporized in Title 46, chapter 18, if the treatment of
the individual and the protection of the public are provided
for.

{3) Either the director or a defendant whose sentence
has been imposed under subsection (2) may petition the
sentencing court for review of the sentence if the
professional person certifies that:

(a) the defendant no longer suffers Efrom a mental
disease or defect;

(b) the defendant's mental disease or defect no 1longer

renders him the defendant wunable to appreciate the

defendant‘s conduct or to conform his

the defendant's conduct to the requirements of law; or

{c) the defendant suffers from a mental disease or

defect that makes him the defendant a danger to himseif the

defendant or others, but either there is no treatment

available for his the mental disease or defect or he the
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defendant refuses to cooperate with treatment.

{4) The sentencing court may make any order not
inconsistent with its original sentencing authority except
that the length of confinement or supervision must be equal
to that of the original sentence. The professional perscn

shall review the defendant's status each year."”

Section 29. section 45-15-101, MCA, is amended to read:

"46-15-10)1. Subpoenas. (1) After the filing of charges

and upon the request of the prosecuting attorney, the

defendant, or the defendant's attorney, the c¢lerk of the
court shall issue subpoenas with the name of the person to
whom each subpoena is directed, commanding the person to

appear and to give teatimony.'The court shall maintain a

list of the names of the persons to whom subpoenas are

isBued.

(2) A subpoena must state the name of the court and the
title, if any, of tﬁe proceeding and must command each
person to whom it is directed to attend and give testimony
at the time and place specified in the subpoena.

{3) The court, upon a timely motion, may guash or
modify a subpcena if compliance would be unreasonable or

oppressive.”
Section 30, section 46-15-116, MCA, is amended to read:

"46-15-116. Fees, costs, and expenses. {1) When a

person attends before a judge, grand jury, Oor court as a
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witness in a criminal case upon a subpoena, the witness
shall receive the witness fee prescribed by Title 26,
chapter 2, part 5. The court, on motion by either party, may
allow additional fees for expert witnesses.

(2) The court may determine the reasonable and
necessary expenses of subpoenaed witnesses and order the
clerk of the court to pay the expenses from the appropriate
city or county treasury.

(3) When a person is subpoenaed in this state to
testify in another state or is subpoenaed from another state
to testify in this state, the person nmust be paid for
lodging, mileage or travel, and per diem, the sum equal to
that allowed by Title 2, chapter 18, part 5, for each day
that the person is required to travel and attend as a
witness. If the state where the witness is found has by
statutory enactment required that the subpoenaed witness be
paid an amount in excess of the amount specified in this
section, the witness may be paid the amount required by that
atate,

{4) According to procedures Tequired by the supreme
court adminjstrator, under 3-5-902, the clerk of the
district court shall subamit to the administrator a detailed
statement containing a list of witnesses and the amount of
expenses paid to each witness by the county. Upon receipt

and verification of the statement, the administrator shall
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promptly reimburse the designated county for all or a
portion of the witness expenses. The county shall deposit

the amount reimbursed in its general fund unless the county

has a district court Ffund. If the county has a district

court fund, the amount reimbursed must be deposited in the

district court fund.*

Section 31. Section 46-15-201, MCA, is amended to read:

"46-15-201. When depositions may be takemn, (1} In
district or municipal court cases, a deposition may be taken
if it appears that a prospective witness:

{a) is likely to be either unable to attend or
otherwise prevented from attending a trial or hearing;

{b) is likely to be absent from the state at the time
of the trial or hearing; or

{c) is unwilling to provide relevant information to a
requesting party and the witnesa's testimony is material and
necessary in order to prevent a failure of justice. The
diserict court shall, upon moticn of any party and proper
notice, order that the testimony of the withess be taken by
deposition and that any designated books, papers, documents,
or tangible objects, not privileged, be introduced at the
time the deposition is taken.

(2) The witness whose deposition is to be taken may he
required by subpoena to attend at any place designated by

the distriet court, taking inte account the convenience of
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the parties and of the witness.

(3) If the defendant is charged with a felony and it
appears upon the affidavit of counsel for a party that good
cause exiats to believe that a witness will not respond te a
subpoena and the administration of justice requires, any
district judge may issue an arrest warrant commanding the
arrest of a material witness. The arrest warrant must
further order a deposition to be taken without unnecessary
delay. A person may not be imprisoned for the purpose of
securing testimony in any criminal proceeding longer than is
necessary to take the person‘'s deposition.”

Section 32. section 46-15-202, MCA, is amended to read:

“46-15-202. Procedure for taking depositions. (1) The
party at whose instance a deposition is to be taken shall
give to every other party reasonable written notice of the
time and place for taking the deposition. The notice must
state the name and address of each person to be examined. On
motion of the party upon whom the notice is served, the

municipal or district court for cause shown may extend or

shorten thea time

er change the place for taking the
deposition.

{2) A deposition must be taken in the manner provided
in civil actions. The distriet court, upon request, may
direct that a deposition be taken on written interrogatories

in the manner provided in civil actions. However, a
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deposition may not be taken of a party defendant without his

the defendant's consent, and the scope and manner of

examination and cross-examination must be restricted as
would be allowed in the trial itself.

(3) The deposition must be filed with the distriet
court making the order and held until the trial. Either
party shall make available tc the other partyy or the other
party's counsely for examination and uge at the taking of
the deposition any relevant, nonprivileged statement of the
witnees being deposed that is in the possession of either
party.

(4) Objections to deposition testimony or evidence or
parts of the testimony or evidence may be reserved for
subseguent determination by the district court.

(5) Unless a defendant in custody has waived, in
writing, the right tc be present at the taking of a
deposition, the officer having custody of the defendant must
be notified of the time and place set for the deposition.
The officer having custody shall produce the defendant and
keep the defendant in the presence of a witness during the
deposition.

(6) A Jdefendant not in custoedy who fails to appear,
without good cause, at the taking of a deposition after
being notified of the time and place set for the deposition

will be considered to have walved the right to be preasent as
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provided in 46-16-122. The waiver includes a waiver of any
objection to the taking and use of the deposition based upon
that right.

{(7) Whenever a deposition is taken at the instance of
the preosecution or whenever a deposition is taken at the
instance of a defendant who is unable to bear the expense of
taking a deposition, the distriet court shall direct that
the expense of travel and subsistence of the defendant and
the defendant's counsel for attendance at the examination
and the cost of the transcript of the deposition be paid by

the city for a municipal court proceeding or by the state

for a district court proceeding.™

Section 33. sSection 46-15-322, MCA, is amended to read:

"46~-15~322. Disclosure by prosecution. {1) Upon
request, the prosecutor shall make available to the
defendant for examination and reproduction the following
material and information within the prosecutor's possession
or control:

(a) the names, addresses, and atatements of all persocons
whoa the prosecutor may call as witneases in the
case-in-chief case in chief;

(b) all written or cral statements of the defendant and
of any person who will be tried with the defendant;

{c) all written reports or statements of experts who

have personally examined the defendant or any evidence in
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the particular case, together with the results of physical
examinations, scientific tests, experiments, or comparisons;

(d) all papers, documents, photographs, or tangible
objects that the prosecutor may use at trial or that were
cbtained from or purportedly belong to the defendant;-and

{e) all material or information that tends to mitigate
or negate the defendant's quilt as tc the offense charged or
that would tend to reduce the defendant ‘s potential
sentence,

{2) At the same time, the prosecutor shall inform the
defendant of, and make available to the defendant for
examination and reproduction, any written or recorded
material or information within the prosecutor's control
regarding:

(a) whether there has been any electronic surveillance
of any conversations to which the defendant was a party;

(b) whether an investigative subpoena has been executed
in connection with the case; and

(¢) whether the case has involved an informant and, if
80, the informant's identity if the defendant is entitled to
know either or both of these facts under Rule 502 of the

Montana Rules of Evidence and 46-15-324(3).

(3) The prosecutor may impose reascnable conditions,
including an appropriate stipulation concerning chain of

custody, to protect physical evidence produced under

-39- $B 125

O @ N o e W N

T
W N O~ &

14
15
16
17
18
19
20
21
22
23
24
25

5B 0125/02

subsection (1)(d).

{4} The prosecutor's obligation of disclosure extends
to material and information in the possession or control of
members of the prosecutor's staff and of any cother persons
who have participated in the investigation or evaluation of
the case.

(5) Upon motion showing that the defendant has
substantial need in the preparation of the case for
additional material or information not otherwise provided
for and that the defendant is unable, without undue
hardship, to obtain the substantial equivalent by other
means, the court, in its discretion, may order any person to
make it available to the defendant. The court may, upon the
request of any person affected by the order, vacate or
modify the order if compliance would be unreasonable or
oppressive. The prosecutor may not be required to prepare or
disclose summaries of witnesses' testimony.

{6) The preosecutor shall furnish to the defendant no

later than 5 days before trial or at a later time as the

court may for good cavse permit, together with their
statements, a list of the names and addresses of all persons
wvhom the prosecutor intends to call as rebuttal witaesses to
evidence of good character or the defenses of alibi,
compulsion, entrapaent, justifiable use of force, or

mistaken identity or the defense that the defendant did not
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have a particular state of mind that is an element of the

offense charged.”

Section 34. Section 46-15-323, MCA, is amended to read:

*46-15-323. Disclosure by defendant. (1) At any time
after the filing in district court of an indictment or
information, the defendant, in connection with the
particular crime charged, shall upon written request of the
prosecutor and approval of the court:

(a) appear in a lineup:

{(b) sapeak for identification by witnesses;

(¢} be fingerprinted, palm printed, footprinted, or
voiceprinted;

{4) pose for photographs not involving reenactment of
an event;

(e) try on clothing;

() permit the taking of samples of hkis hair, blood,
saliva, urine, or other specified materials that involve no
unreasonable bodily intrusions;

{g) provide handwriting samples; or

(h) submit to a reasonable physical or medical
inspection; however, the inspection does not include
psychiatric or paychological examination.

(2) Within 10 days after the omnibus hearing in
distriee court or at a later time as the court may for good

cause permit, the defendant shall provide the prosecutor
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with a written notice of the defendant's intention to
introduce evidence at trial of good character or the
defenses of alibi, compulsion, entrapment, justifiable use
of force, or mistaken identity.

{3) within 10 days after receiving a report of the
defendant's mental condition from a psychiatrisc or
psychologist or at a later time as the court may for good
cause permit, the defendant shall provide the prosecutor
with a written notice of the defendant's intention to
introduce evidence at trial of the defense that due to a
mental disease or defect, the defendant did not have a
particular state of mind that is an easential element of the
offense charged.

{4) The notice must specify for each defense the names
and addresses of the persons, other than the defendant, whom
the defendant may call as witnesses in support of the
defense, together with all written reports or statements

made by them, including all reports and statements

concerning the results of physical examinations, scientific

tests, experiments, ot comparisons, except that the

defendant need not include a privileged report or statement
unless he the defendant intends to use the privileged report
or statement, or the witness who made it, at trial.

{5) Prior to trial the defendant may, upon motion and

showing of good cause, add to the 1list of witnesses the
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names of any additional witnesses and disclose their reports
or statements as reguired by this section. After the trial
commences, no witnesses may be called by the defendant in
support of these defensea unless the name of the witness is
included on the list and the witness's report or statement
has been disclosed as reqguired by this section, except for
good cause shown.

{6) HWithin 10 days after the omnibus hearing in
désteiet court or at a later time as the court may for good
cause permit, the defendant shall make available ta the
prosecutor for testing, examination, or reproduction:

{a) the names, addresses, and statements of all
persons, other than the defendant, whom the defendant may
call as witnessea in the defense case-in-chief case in
chief, together with their statements;

(b} the names and addresses of experts whom the
defendant may call at trial, together with the results of
their physical examinations, scientific tests, experiments,
or comparisons, including all written reports and statements
made by these experts in connection with the particular
case; and

{c) all papers, documents, photographs, and ather
tangible objects that the defendant may use at trial.

{7) The defendant's obligation under this section

extends to material and information within the possession or
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control of the defendant, defense counsel, and defense
counsel's staff or investigators.

{(8) Upon motion of the prosecutor showing that the
prosecuteor has substantial need in the preparation of the
case for additicnal material or information not otherwise
provided for, that the prosecutor is unable, without undue
hardship, to obtain the substantial equivalent by other
means, and that disclosure of the material or information
will not violate the defendant's constitutional rights, the
court, in its discretion, may order any person to make the
material or information available to the prosecutor. The
court may, upon request of any person affected by the order,
vacate or modify the order if compliance would be
unreasonable or oppressive. The defense counsel may noi be
required to prepare or disclose summaries of witnesses'
testimony."

Section 35. Section 46-15-324, MCA, is amended to read:

“46—-15-324. Materials not subject to disclosure. (1)
Except as provided in this section, disclosure' is not
required for the superseded notes or work product of the
prosecuting or defense attorney.

(2) 1If exculpatory information is contained in the
superseded notes or work product of the prosecution, that

information aust be disclosed.

{3) Diaclosure of the existence of an informant or the
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identity of an informant who will not be called to testify

is not required if:

{a) disclosure would result in substantial risk to the

informant or to che informant's operational effectiveness;

and

(b} the failure to disclose will not infringe the

constitutional rights of the accused."

Section 36. Section 46-16-107, MCA, is amended to read:
"46-16-107. Failure of county--attorney prosecutor to
attend. If the county-atterney prosecutor fails to attend
the trial, the court may appoint some attorney-at-law to

perform his the prosecutor's duties.”

Section 37. section 46-16-116, MCA, is amended to read:
“46-16-116. Peremptory challenges. (1) Each defendant
is allowed eight peremptory challenges in capital cases and
8ix in all other cases tried in the diastrict court before a
12-person jury. There may not be additional challenges for
separate counts charged in the indictment or information.
{2) If the indictment or information charges a capital
offense as well as lesser offenses in separate counts, the
maximum number of challenges is eight.
{3) The state is allowed the same number of peremptory
challenges as all of the defendants.
{4) In a criminal case tried before a six-person jury,

the state prosecution and all the defendants are allowed
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three peremptory challenges each.

(5) When the parties in a criminal case in the district
court agree upon a jury consisting of a number of persons
other than 6 or 12, ;hey shall also agree in writing upon

the number of peremptory challenges to be allowed."®

Section 38. section 46-16-122, MCA, is amended to read:

“46-16-122. AbBence of defendant from trial. (1) In a
misdemeanor case, if the defendant fails to appear in
person, either at the time set for the trial or at any time
during the course of the trial and if the defendant's
counsel is authorized to act an the defendant's behalf, the
court shall proceed with the trial unless good cause for
continuance exists.

(2) If the defendant's counsel is not authorized to act
on the defendant’'s behalf as provided in subsection (1} or
if the defendant is not represented by counsel, the court,
in its discretion, may do one or more of the following:

(a) order a continuance;

(b) order bail forfeited;

(c)} issue a-beneh an arrest warrant; or

{(d) proceed with the trial after finding that the
defendant had knowledge of the trial date and is voluntarily

absent.

{3) After the trial of a felony offense has commenced

in the defendant's presence, the absence of the defendant
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during the trial may not prevent the trial from continuing
up to and including the return of & verdict if the
defendant:

(a) has been removed from the courtroom for disruptive
behavior after receiving a warning that removal will result
if the defendant persists in conduct that is sc disruptive
that the trial cannot be carried on with the defendant in
the courtroom; or

(by is wvoluntarily absent and the offense is not one
that is punishable by death.

{4) Nothing in this section limits the right af the
court to order the defendant toc be personally present at the
trial for purposes of identification unless defense counsel
stipulates to the issue of identity."

Section 39. Section 46-16-130, MCA, is amended to read:

“46-16-130. Pretrial diversion. (1) (a} ¥Phe Prior to

the filing of a charge, the prosecutor and a defendant who

has counsel or who has voluntarily waived counsel may agree
to the deferral of a prosecution for a specified period of
time based on one or more of the following conditions:
ta3{i) that the defendant may not commit any cffense;
tb¥(ii) that the defendant may not engage in specified
activities, conduct, and associations bearing a relationship
to the conduct upon which the charge against the defendant

is based;
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tey{iii) that the defendant shall participate in a
supervised rehabilitation program, which may include
treatment, counseling, training, or education;

td¥(iv) that the defendant shall make restitution in a
specified manner for harm or loss caused by the offense; or

te¥{v]) any other reasonable conditions,

t29(b} The agreement must be in writing, must be signed
by the parties, and must state that the defendant waives the

right to speedy trial for the period of deferral. The

agreement may include stipulations concerning the
admissibility of evidence, specified testimony, or
dispositions if the deferral of the prosecution is

terminated and there is a trial on the charge.

t3}(c) The prosecution must be deferred for the period
gspecified in the agreement unless there has been a violatian
of its terms.

f"iﬂl The agreement must be terminated and the
prosecution automatically dismissed with prejudice upon
expiration and compliance with the terms of the agreement.

{2) After a charge has bhean filed, eferral of

o
"

prosecution may be entered into only with the approval of

the court.”

Section 40. section 46-17-311, MCA, is amended to read:
“46-17-311. Appeal from justices', sunicipal, and city

courts. (1) Except for cases in which legal issues are
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preserved for appeal pursuant to 45-12-204, all cases on
appeal from a justice'sy-muanieipaly or city court must be
tried anew in the district court and may be tried before a
jury of six selected in the same manner as for other

criminal cases. An appeal from a municipal court to the

district court is governed by 3-6-110.

{2) The defendant may appeal to the district court by
Eiling written notice of intention to appeal within 10 days
after a judgment is rendered following trial. In the case of
an appeal by the prosecution, the notice must be filed
within 10 days of the date the order complained of is given.
The prosecuticn may only appeal in the cases provided for in
46-20-103.

(3) Within 30 days of filing the notice of appeal, the
court shall transfer the entire record of the court of
limited jurisdiction to the district court.”

Section 41. section 46-18-111, MCA, is amended to read:

“46-18-111. Presentence investigation -- when required.
{1) Upon the acceptance of a plea or upon a verdict or
finding of guilty to one-or-more-feiony-offenses an--cffense

under-—45-5-52—-through—-45-5-5857--45-5-582y-—0Fr~-45-5-625

against--a-victim-who-was-iess-than-16-years-ef-age-when-the

offense-was-cemmitted ONE OR MORE FELONY OFFENSES, the

district court shall direct the probation cofficer to make a

presentence investigation and report. The district court
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may, in ite discretion, order a presentence investigation
for a defendant convicted of a misdemeanor. Phe IF THE

DEFENDANT WAS CONVICTED OF AN OFFENSE UNDER 45-5-502,

45-5-503, 45-5-504, 45-5-505, 45-5-507, OR 45-5-625 AGAINST

A VICTIM WHO WAS LESS THAN 16 YEARS OF AGE WHEN THE OFFENSE

WAS COMMITTED, THE investigation must include an evaluation
of the defendant and a recommendation as to treatment by a
person gualified under guidelines established by the
department of corrections and human services. All costs
related to the evaluation must be paid by the defendant. If
the defendant is determined by the district court to be
indigent, all costs related to the evaluation are the
responsibility of the district court and must be paid by the

department-of-cemmeree supreme court administrator under

Title 3, chapter 5, part 9.

12y 1If the district court finds that the record
contains information sufficient to enable the meaningful
exercise of discretion during sentencing, the defendant may
waive a presentence investigation and report. Both the
finding and the defendant's waiver must be made in open
court on the record.*

Section 42. Section 46-18-112, MCA, is amended to read:

"46-18-112. Content of presentence investigation
report. (1) Whenever an investigation is required, the

probation officer shall promptly inquire into and report
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upon:

{a) the defendant's characteristics, circumstances,
needs, and potentialities;

{b) the defendant's criminal record and social history;

(¢} the circumsta;ces of the offense;

{(d) the time of the defendant's detention £or the
offenses charged; and

(e) except--in-ecapitai-casea-in-which-the-death-penatey
may-be-imposedy the harm caused, as a result of the offense,
to the victim, ¢the victim's immediate family, and the
community.

(2) All local and state mental and correctional
institutions, courts, and law enforcement agencies shall
furnish, upon request of the officer preparing a presentence
investigation, the defendant's criminal record and other
relevant information.

(3) The court may, in its discretion, require that the
presentence investigation report include a physical and
mental examination of the defendant.

(4) If applicable, the court may require the officer to
inguire into the victim's pecuniary loss and make a

restitution report to the court as provided by law.”

Section 43. section 46-18-117, MCA, is amended to read:
"46-18-117. Correction of sentence. The court may

correct an tiiegal erroneous sentence or disposition at any
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time and may correct a sentence imposed in an illegal manner
within 120 days after the sentence 1is imposed or after
ren;nd from an appellate court.,”

Section 44, section 46-18-201, MCA, is amended to read:

"46-18-201. Sentences that may be imposed. (1) Whenever
a person has been found guilty of an offense upon a verdict
or a plea of guilty, the court may:

(a) defer imposition of sentence, except as provided in
61-8-714 and 61-B-722 for sentences for driving under the
influence of alcohol or drugs, for a period, except as
otherwise provided, not exceeding 1 year for any misdemeanor
or for a period not exceeding 3 years for any felony. The
sentencing judge may impose upon the defendant any
reasonable reatrictions or conditions during the period of
the deferred imposition. Reasonable restrictions or
conditions may include:

(i) Jjail base release;

{ii) jail time not exceeding 180 days;

(iii} conditions for probation;

!
L

[

v} restitution;

{v) payment of the costs of confinement;

(vi) payment of a fine as provided in 46-18-231;

(vii) payment of costs as provided in 46-18-232 and
46-18-233;

{viii) payment of costs of court-appointed counsel as
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provided in 46-8-113;

{ix) with the approval of the facility or program, order
the offender to be placed in a community corrections
facility or program as provided in 53-30-321;

{x) community service:

{xi) home arrest as provided in Title 4&, chapter 18,
part 10;

(xii) any other reasconable conditions considered
necessary for rehabilitation or for the protection of
society; or

(xiii) any combination of the above.

{b) suspend execution of sentence for a period up to

the maximum sentence allowed or for a period of 6 months,

whichever is greater, for each particular offense. The

sentencing judge may impose on the defendant any reasonable
restrictions or conditions during the period of suspended
sentence. Reasonable restrictions or conditions may include
any of thope listed in subsection (l)(a).

{c) impose a fine aa provided by law for the offense;

(d) require payment of costs as provided. in 46-18-232
or payment of costs of court-appointed counsel as provided
in 46-8-113;

(e) commit the defendant to a correctional institution,
with or without a fine as provided by law for the offense;

{£) with the approval of the facility or program, order
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the offender to be placed in a Community corrections
facility or program as provided in 53-3p-321;

(g) impose any combination of subsections {l)(b)
through {1)(f).

(2) If a financial obligation is imposed as a condition
under subsection (1l){a), sentence may be deferred for a
pPericd not exceeding 2 years for a misdemeanor or for a
period not exceeding 6 years for a felony, regardless of
whether any other conditions are imposed.

(3) If any reatrictions or conditions imposed under
Subsection (l){a) or (1) (b) are viclated, the court shall
consider any elapsed time and either expressly allow part or
all of it as a credit against the sentence or reject all or
part as a credit and state its reasons in the order. Credit,
however, must be allowed for jail or home arrest time
already served.

(4) Except as provided in 45-9-202 and 46-18-222, the
imposition or execution of the first 2 years of a sentence
of impriscnment imposed under the following sections may not
be deferred or asuspended: 45-5-103, 45-5-202(3) relating to
aggravated assault, 45-5-302(2), 45-5-1303(2), 45-5~401{2),
45-5-502({3), 45-5-503(2) and (3), 45-9-101(2), (3), and
{S)(d), 45-9-102{4), and 45-9-103(2).

(3) Except as provided in 46-18-222, the imposition ar

execution of the first 10 years of a sentence of
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imprisonment imposed under 45-5-102 may not be deferred or
suspended.

(6) Except as provided in 46-18-222, imposition of
sentence in a felony case may not be deferred in the case of
a defendant who has been convicted of a felony on a prior
occasion, whether or not the sentence was imposed,
imposition of the sentence was deferred, or sxecuticon of the
sentence was suspended.

(7) If the victim was less than 16 years old, the
imposition or execution of the first 30 days of a sentence
of imprisonment imposed under 45-5-503, 45-5-504, 45~-5-505,
or 45-5-507 may not be deferred or suspended. Section
46-18-222 does not apply to the first 30 days of the
imprisonment.

(8) In imposing a sentence on a defendant convicted of
a sexual offense as defined in 46-23-502, the court may not
waive the registration requirement provided in 46-18-254,
46-18-255, and Title 45, chapter 23, part 5.

{9) A person convicted of a sexual offense. as defined
in 46-23-502, and sentenced to imprisonment in the state
prison shall enroll in the educational phase of the prison's
sexual offender program.

{10) In sentencing a nonviolent felony offender, the
court shall first consider alternatives to imprisonment of

the offender in the state prison, including placement of the
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offender in a community corvections facility or program. In
considering alternatives to imprisonment, the court shall
examine the sentencing criteria contained in 46-18-225. If
the offender is subsequently sentenced to the state prison
or a women's correctional facility, the court Qhall state
its reasons why alternatives to imprisonment were not
selected, based on the criteria contained in 46-18-225."
Section 45. section 46-18-202, MCA, is amended to read:
“46-18-202. Additional restrictions on sentence. (1)
The district court may also impose any of the following
reatrictions or conditiona on the sentence provided for in
46-18-201 whieh that it considers necessaty to obtain the
objectives of rehabilitation and the protection of society:
(a) prohibition of the defendant's holding public

office;

(b) prochibition of his the defendant's owning or

carrying a dangercus weapon;

(¢) restrictions on his the defendant's freedom of

association;

{d) reatrictions on his the defendant's freedom of

movement ;

(e) any other limitation reasonably related to the
objectives of rehabilitation and the protection of society.
{(2) Whenever the district court imposes a sentence of

imprisonment in the state prison for a term exceeding 1
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year, the court may alsc impose the restriction that the
defendant be ineligible for parole and participation in the
supervised release program while serving his that term. If
such a restriction is to be imposed, the court shall state
the reasons for it in writing. If the court finds that the
restriction is necessary for the protection of society, it
shall impose the restriction as part of the sentence and the
judgment shall contain a statement of the reasons for the
restriction.

(3) The judge in a justice's, city, or municipal court
does not have the authority to restrict an individual's
rights as enumerated in subaections—{ij-and--t23} subsection
(1){a).

(4) When the district court imposes a sentence of
probation as defined in 46-23-1001, any probation agreement
signed by the defendant may contain a clause waiving

extradition.”

Section 48. Section 46-18-203, MCA, is amended to read:

*46-18-203. Revocation of suspended or deferred
sentence, (1) Upon the filing of a petition for revocationy
accompanied-by-an-affidavit showing probable cause that the
defendant has violated any condition of a sentence or any
condition of a deferred imposition of sentence, the court
may issue an order for a hearing on revocation. The order

must require the defendant to appear at a specified time and
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pPlace for the hearing and be served by delivering a copy of
the petition and order to the defendant personally. The
court may also issue an arrest warrant directing any peace
officer or a probation officer to arrest the defendant and
bring the defendant before the court.

(2) The petition for a revocation must be filed with
the sentencing court during the period of suspension or
deferral. Expiration of the period of suspension or deferral
after the petition is filed does not deprive the court of
its jurisdiction to rule on the petition,

(3) The provisions pertaining to bail, as set forth in
Title 46, chapter 9, are applicable to persons arrested
pursuant to this section.

{4) Without unnecessary delay, the defendant must be
brought before the court, and the defendant must be advised
of:

(a) the allegations of the petiticn;

{(b) the opportunity to appear and to present evidence
in the defendant's own behalf;

{c) the cpportunity to question adverse witnesses: and

{d} the right to be represented by counsel at the
revocation hearing pursuant to Title 46, chapter 8, part 1.

(5) A hearing is required before a suspended or
deferred sentence can be revoked or the terms or conditions

of the sentence can be modified, unless:

~-58- SB 125



(- N - . A S VU -

ot
o

11

SB 0125/02

{a) the defendant admits the allegations and waives the
right to a hearing; or

{b) the relief to be granted is favorable ¢to¢ the
defendant, and the prosecutor, after having been given
notice of the propesed relief and a reascnable opportunity
to objéct. has not objected. An extension of the term of
probation is not favorable to the defendant for the purposes
of this subsection (b).

(6) At the hearing, the prosecution shall prove, by a
preponderance of the evidence, that there has been a
violation of the terms and conditions of the suspended or
deferred sentence., However, when a failure to pay
restitution is the basis for the petition, the defendant may
excuse the violation by showing Bufficient evidence that the
failure to pay reatitution was not attributable to a failure
on the defendant's part to make a good faith effort to
cbtain sufficient means to make the restitution payments as
crdered.

(7) If the court finds that the defendant has violated
the terms and conditions of the suspended or deferred
sentence, the court may:

{a) continue the suspended or deferred sentence withocut
a change in conditions;

(b) continue the suspended sentence with modified or

additional terms and conditions;
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(c) revoke the suspension of sentence and require the
defendant to serve either the sentence imposed or any lesser
sentence; or

{d) if the sentence was deferred, impose any sentence
that might have been originally imposed.

{(8) If the court finds that the prosecution has not
proved, by a preponderance of the evidence, that there has
been a violation of the terms and conditions of the
suspended or deferred sentence, the petition must be
dismissed and the defendant, if in custody, immediately

released."

Section 47. section 46-18-222, MCA, is amended to read:

“"46-18-222. Exceptions to mandatory minimum sentences
and restrictions on deferred imposition and suspended
execution of sentence. All mandatory minimum seantences
prescribed by the laws of this state and the restrictions on
deferred imposition and suspended execution of sentence
prescribed by subseectiona-td}r—t5yr-and-t63-of 46-18-201(4)
through (6}, 46-18-221(3), 46-18-224, and 46-1B-502(3) deo
not apply if:

(1) the defendant was less than 18 years of age at the
time of the commission of the cffense for which he the
defendant is to be sentenced;

(2) the defendant's mental capacity, at the time of the

commission of the offense for which he the defendant is to
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be sentenced, was Bignificantly impaired, although not so
impaired as to constitute a defense to the prosecution.
However, a voluntarily induced intoxicated or drugged
condition may not be considered an impairment for the
purposes of this subsection,

{3) the defendant, at the time of the commission of the
offense for which he the defendant is to be sentenced, was
acting under unusual and substantial duress, although not
such duress as would congtitute a defense to the
prosecution; -

{4) the defendant was an accomplice, the conduct
constituting the offense was principally the conduct of
another, and the defendant's participation was relatively
minory;

(5) where--appticable in a case in which the threat of

podily injury or actual infliction of bodily injury is an

actual element of the criwe, no seriocus bodily injury was

inflicted on the victim unless a weapon was used in the
commission of the cffense; or

{6) the offense was committed under 45-5-502(3) and the
court determines that treatment of the defendant in a local
community affords a better opportunity for rehabilitation of
the defendant and for the ultimate protection of society, in
which case the court =shall include in its Jjudgment a

statement of the reasons for its determination.®
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NEW SECTION. Section 48. motice by prosecutor of other
crimes, wrongs, or acts. {l1) Except for good cause shown, if
the prosecutor intends to use evidence of other crimes,
wrongs, or acts pursuant to Rule 404(b), Montana Rules of
Evidence, notice must be given at or before the omnibus
hearing held pursuant to 46-13-110.

(2) The notice must specify the other c¢rimes, wrongs,
or acts and must include a statement as to the purpose for
which the evidence is to be offered.

{3) The notice must be filed and sealed until the time
of trial or wuntil a plea of guilty is entered by the

defendant.

NEW SECTION., Section 49. codification inatruction.

{Section 48] is intended to be codified as an integral part
of Title 46, chapter 13, part 1, and the provisions of Title

46, chapter 13, part 1, apply to [section 48].

NEW SECTION. Section 50. Repealer. Sections 46-10-201,

46-16-107, 46-17-101, 46-17-103, 46-17-204, 46-17-205,
46-17-211, and 46-17-301, NMCA, are repealed.

-End-
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SENATE BILL NO. 125

INTRODUCED BY VAN VALKENBURG, J. RICE

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE
LAW REGARDING CRIMINAL PROCEDURE; INCREASING THE AMOUNT OF
GUARANTEED ARREST BOND CERTIFICATES; ELIMINATING THE USE OF
SEALED AFFIDAVITS IN SUPPORT OF A MOTION TO FILE A CHARGE OR
WARRANT ; PROVIDING FOR THE WRITTEN ACKROWLEDGEMENT OF
INFORMATION FOR A GUILTY PLEA; REQUIRING THE KEEPING OF A
LIST OF PERSONS TO WHOM SUBPOENAS ARE ISSUED; CLARIFYING THE
DISCLOSURE REQUIREMENTS REGARDING INFORMANTS; EXPANDING THE
USE OF VICTIM ' IMPACT STATEMENTS; CODIFYING THE NOTICE
REQUIREMENTS FOR THE DISCLOSURE OF THE INTENDED USE OF

EVIDENCE OF OTHER CRIMES, WRONGS, OR ACTS; AMENDING SECTIONS

46-1-202, 46-4-306, 46-5-101, 46-6-201, 46-6-210, 46-6-312,

46-8-113, 46-8-115, 46-8-201, 46-9-201, 46-9-412, 46-9-505,
46-10-202, 46-11-110, 46-11-302, 46-11-332, 46-11-401,
46-11-405, 46-11-601, 46-11-701, 46-12-210, 46-12-211,
46-13-108, 46-13-110, 46-13-202, 46-13-203, 46-13-210,
46-14-312, 46-15-101, 46-15-116, 46-15-201, 46-15-202,
46-15-322, 46-15-323, 46-15-324, 46-16-107, 46-16-116,
46-16-122, 46-16-130, 46-17-311, 46-18-111, 46-18-112,
46-18-117, 46-18-201, 46-18-202, 46-18-203, AND 46-18-222,
MCA; AND REPEALING SECTIONS 46-10-201, 46-16-107, 46-17-101,

46-17-103, 46-17-204, 46-17-205, 46-17-211, AND 46-17-301,
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MCA.*

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 46-1-202, MCA, is amended to read:

"46-1-202. Definitions. As used in this title, unless
the context requires otherwise, the following definitions
aﬁply:

{1) "Arraignment* means the formal act of calling the
defendant into open court to enter a plea ansvering a

charge.

(2) “Arrest" means taking a person into custody in the

' manner authorized by law.

{3) "Arrest warrant™ means a written order from a court
directed tc a peace officer or to some other person
specifically named commanding that officer or person to
arrest another. The term includes the original warrant of
arrest and a copy certified by the issuing court.

{4) "Bail"™ means the security given for the primary
purpose of ensuring the pfesence of the defendant in a
pending criminal proceeding.

{S) "Charge" means a written statement that accuses a
person of the commission of an offense, that is presented to
a court, and that is contained in a complaint, informaticn,
or indictment.

163--“Conceaiment’--peans--any--act--or--deceptton--done
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purpoaely-or—knowingiy-upon-or-outaide--the--prenises--of--a
wholesale--or-retati-score-or-other-mercantiie-establiishment
with-the-intent-to-deprive-the-merchant-cf-aii--or—-part--of
the-vaiue-of-the-merchandiser

t#¥(6) “Conviction" means a judgment or sentence
entered upon a guilty plea or upon a verdict or finding of
guilty rendered by a legally constituted jury or by a court
of competent jurigdiction authorized to try the case without
a jury.

+83{7} "“Court" means a place where justice is
judicially adninisteredland includes the judge of the court.

t93{8) "Included cffense" means an offense that:

fay is established by proof of the same or less than
all the facts required to establish the commission of the
of fense charged;

(b) congists of an attempt to commit the offense
charged or to commit an offense ctherwise included in the
offense charged; or

(c) 4differs From the offense charged only in the
respect that a less serious injury or risk to the same
person, property, or public interest or a lesser kind of
culpability suffices to establish its commission.

t28¥(9) “Judge" means a person who is vested by law
with the power to perform judicial Ffunctions.

t333(10) "Judgment" means an adjudication by a court
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thai the defendant is guilty or not guilty, and if the
adjudication is that the defendant is guilty, it includes
the sentence pronocunced by the court.

t223(11) “Make

reproduction” means to make material and information that is

available for examination angd
subject to disclosure available upon request at a designated
place during specified reasonable times and to provide
suitable facilities or arrangements for reproducing it. The
term does not mean that the éisclosing party is regquired to
make copies at its expense, to deliver the materials or
information to the other party, or to supply the facilities
or materials reqguired to carry out tests on disclosed items.
The parties may by mutual consent make other or additional
arrangements.

€¥33{12) "New trial"” means a reexamination of the issue
in the same court before another jury after a verdict or
finding has been rendered.

t343(13) "Notice to appear” means a -written direction
that is issued by a peace officer and that requests a person
to appear before a court at a stated time and place to
answer & charge for the alleged commission of an offense.

¢35 (14) "Offense“ means a vioclation of any penal
statute of this state or any crdinance of its pelitical
subdivisions.

t¥63(15) “Parole" means the release to the community of
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a prisoner by a decision of the board of pardons prior to
the expiration of the . prisoner's term subject to conditiens
imposed by the board of pardons and the supervision of the
department of corrections and human services.

€374 (16) "Peace officer" means any person who by virtue
of the person's office or public employment is vested by law
with a duty Lto maintain public order and make arrests for
offenses while acting within the scope of the person's
authority.

t183(17) "Persistent felony offender"” means an offender
who has previously been convicted of a felony and who is
presently being sentenced for a second felony committed on a
different occasion than the first. An cffender is considered
to have been previously convicted of a felany if:

{a) the previous felony conviction was for an offense
committed in this state or any other jurisdiction for which
a sentence of imprisonment in excess of 1 year could have
been imposed;

{b} less than 5 years have elapsed between the
commission of the present offense and either:

(i} the previous felony conviction; or

{ii) the offender's release on parole or otherwise from
prison or other commitment imposed as a result of a previous
felony conviction; and

{c) the offender has not been pardoned on the ground of
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innocence and the conviction has not been set aside at the
pestconviction hfgring.

+193(18) “Place of trial" means the gecgraphical
location and political subdivision in which the court that
will ﬁear the cause is situated.

+203(19) “Preliminary examination® means a hearing

" before a judge for the purpose of determining if there is

probable cause to believe a felony has been committed by the
detfendant.

+234(20) “Probation" means release by the court without
imprisonment of a defendant found guilty of a c¢rime. The
release is subject to the supervision of the department of
corrections and human services upon direction of the court.

+22¥(21) “Prosecutor” means an elected or appointed
attorney who is vested by law with the power to initiate and
carry out criminal proceedings on behalf of the state or a
political subdivision.

+234(22) "Same transaction” means conduct consisting of
a series of acts or omissions that are motivated by:

(a) a purpose to accomplish a criminal objective and
that are necessary or incidental to the accomplishment of
that objective: or

{b} a common purpose or plan that results in the
repeated commission of the same offense or effect upon ther

same person or the property of the same person.

-6- B 125
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+243(23) "Search warrant"” means an order that is:

(a) in writing;

(b} in the name of the state;

{¢} signed by a judge;

(d) a particular description of the place, object, or
person to be searched and the evidence, ccntraband, or
person to be seized; and

{e) directed tc a peace officer and commands the peace
officer to search for evidence, contraband, or persons.

25y (24) "Sentencé' means the judicial dispesition of a
eriminal proceeding upon a plea, verdict, or finding of
guilty. )

+263{25) “Statement™ means:

ta) a writing signed or otherwise adopted or approved
by a person; '

{(by a video oar audio. recording” of a persocn's
communications or a transcript of the communications; and

{c) a writing containing a summary of a person’'s oral
communications or admissions.

+2#¥(26) "Summons” means a written crder issued by the
court that commands a person to appear before a court at a
stated time and place to answer a charge for the offense set
forth in the order.

+283(27) "Superseded notes” means handwritten notes,

including field notes, that have been substantially
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incorporated into a statement. The notes may not be
considered a statement and are not subject to disclosure
except as provided in 46-15-324.

+294(28} "Temporary rcad block®” means any structure,
device, or means used by a peace officer for the purpose of
controlling all traffic through a point on the highway where
all vehicles may be slowed or stopped.

t38%(29) "Witness" means a person ‘whose testimony is
desired in a proceeding or investigation by a grand jury eor
in a criminal action, prosecution, or proceeding.

t3+y(30) "Work product” means legal research, records,
correspondence, reports, and memoranda, both writtem and
oral, te the extent that they contain the opinionsg,
theories, and conclusions of the prosecutor, defense

counsel, or their staff or investigators.“

Section 2. section 46-4-306, MCA, is amended to read:

"46-4-306. Applicability of other laws -— costs. (1)
The fees and mileage of witnesses subpoenaed pursuant to
this part are the same as those required in criminal
actions. The state shall bear all costs, including the cost
of service, when the application for the subpoena is made by
the attorney general, and the appropriate county shall bear
all .costs, including the cost of service, when the
application for the subpoena is made by a county attorney,

and the appropriate city shall bear all costs, including the
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cost of service, when the application for the subpoena is

made by a city attorney.

{2y All provisions relating to subpoenas in criminal
actions apply to subpoenas issued pursuant to this part,
including the provisions of 46-15-112, 46-15-113, and
46-15-120.

{3) All investigative costs, including testing of

evidence and persons, must be borne by the governmental

entity requesting INITIATING the investigation.”

Section 3. section 46-5-101, MCA, is amended to read:

*46-5-101. Searches and seizures —— when authorized. A
search of a person, cbject, or place may be made and
evidence, contraband, and persons may be seized in
accordance with Title 46 when a search is made:

(1) by the authority of a search warrant; or

{2) in accordance with judicially recognized exceptions
to the warrant requirement."

Section 4. section 46-6-201, MCA, is amended to read:

*"46-6—201. Issuance of arrest warrant upon complaint.
ti}-A-complaints-as-ehe-basis-of-an-arrest-warranty-shali-be
in-vrieingv‘

t2y-—When-a-compiaint-is-presented-to-a-court—charging-a
persen—-with-the-commisston-of-an-offensey——the-—court--shaii
examine--upon--oath-the-cempliainant-and-may-aiso-examine-any

wienessen:
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+3y If it appears from the contents 6§ the complaint
and the examination of the complainant and from the
examination of other witnesses or affidavits, if any, that
there 1is probable cause to believe that the person against
whom the complaint was made has committed an offense, a
warrant shall be issued by the court for the arrest of the
person complained against. The court, in its discretion, may
issue a summons instead of a warrant. Upon the request of
the - esunty--attorney prosecutor, the court shall issue a
summons instead of a warrant. More than one warrant or
summons May issue on the same complaint.®

Section 5. section 46-6-210, MCA, is amended to read:

"46-6-210. Arrest by peace officer. A peace officer may
arrest a person when the officer has a warrant commanding
that the person be arrested or when the officer believes on
Eeasonable grounds:

(1) that a uarfant for the person‘s arrest has been

issued in this state, except that unless otherwise provided

by law, a warrant for violation of a city ordinance may not
be acted upon unless the person is located within the limits
of the city in which the violation is alleged to have

occurred; or

-{2) that a felony warrant for the person's arrest has

been issued in another jurisdiction."

Section 6. Section 46-6-312, MCA, is amended to read:

-10- SB 125
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"46-6-312. MNManner of arrest without warrant. A peace
officer er--perasn making an arreét without a warrant shall
inform the person to be arrested of the officer's authority,
of the intention to arrest that person, and of the cause of
the arrest, except when the person to be arrested is
actually engaged in the commission of or in an attempt to
commit an offense or ia pursued immediately after its
commission, after an escape, or when the giving of the

information will imperil the arrest.”

Section 7. Section 46-8-113, MCA, 1ls amended to read:

*46-8-113. Payment for court—appointed counsel by
defendant. (1) The court may require a convicted defendant
to pay the coats of court-appointed counsel as a part of or
a condition under the sentence imposed as provided in Title
46.

{2) Costs must be limited to reasonable compensation
and costs incurred by the court-appointed counsel in the
criminal proceedingf

{3) The court may not sentence a defendant to pay the
costs nf gourt-appocinted counsel unless the defendant is or
will be able to pay them. In detérnining the amount and
method of payment of costs, the court shall take into
account the financial resources of the defendant and the
nature of the burden that payment of costs will impose.

{4) A defendant who has been sentenced to pay costs and
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who-is—-able-to-but-refuses-or-faiits-to-pay-those--costs may
at any time petition the court that sentenced the defendant
for remission of the payment of costs or of any unpaid
portion of the costs. If it appears to the satisfaction of
the court that payment of the amount due will impose
manifest hardship bn the defendant or the defendant's
immediate family, the court may remif all or part of the

amount due in costs or modify the method of payment.*

Section 8. Section 46-8-115, MCA, is amended to read:

“46-8-115, Effect of nonpayment, (1) When a defendant
whe is sentenced torpay the costs of court-appointed counsel
defaults in payment of the costs or of any installment, the
court on motion of the county-attorney prosecutor or on its
own. motion may require him the defendant to show cause why
the default should not be treated as contempt of court and
may 'issue a show cause citation or an arrest warrant
requiring the defendant's appearance.

(2) Unless the defendant shows that the default was not
attributable to an intentional refusal to obey the order of
the court or to a failure on the defendant’s part to make a
good faith effort to make the payment, the court may find
that the default constitutes ¢ivil contempt.

{3) The term of imprisonment for contempt for
nonpayment of the costs of court-appointed. counsel must be

set forth in the judgment and may not exceed 1 day for each
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$25 of the payment, 30 days if the order for payment of
costs was imposed upon conviction of a misdemeanor, or 1
year in any other case, whichever is the shorter period. A
person committed for nonpayment of <0Sts must be given
credit toward payment for each day of iﬁprisdnment at the
rate specified in the judgment.

(4) If it appears to the satisfaction of the court that
the default in the payment of costs is not contempt, .the
court may enter an order allowing the defendant additional
time for payment, reducing the amount of the payment or of
each installment, or revoking the order for payment of the
unpaid portion of the costs in whole or in part.

{(5) A default in the payment of cosats or any
installment may be collected by any means authorized by law
for the enforcement of a judgment. The writ of execution for
the collection of costs may not discharge a defendant
committed to imprisonment for contempt until the amount of

the payment for costs has actually been collected.™

Section 9. section 46-8-201, MCA, is amended to read:

'46—0-20i. Remuneration of appointed counsel. (1)
Whenever in a criminal proceeding an attorney represents or
defends any person by order of the court on the ground that
the person is financially unable to employ counsel, the
attorney must be paid for the services a sum as a distriee

eoure judge or justice of the state supreme court certifies
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to be a reasonable compensation and be reimbursed for
reasonable costs incurred in the criminal proceeding.

{2) The expense of implementing subsection (1) is
chargeable as provided in 3-5-901 to the county in‘which the
proceeding arose, the state, or both, except that:

{a} in proceedings solely involving the violation of a
city ordinance or state statute prosecuted in a municipal or
city court, the expense is chargeable to the city or town in
which the proceeding arose; or

{b} when there has been an arrest by agents of the
department of fish, wildlife, and parks or agents of the
depaftment of justice and the charge is prosecuted by
personnel of the state agency' that made the charge, the
expense must be borne by the prosecuting state agency."

Section 10. section 46-9-201, MCA, is amended to read:

"46-9-201. Who may admit to bail. A judge may admit to
bail any defendant properly appearing before him the judge
in a bail proceeding. When bound over to any court or judge
having jurisdiction of the offense charged, bail must ‘be
continued pr&vided that the court or Jjudge having
jurisdiction may increase, reduce, or substitute bail. On
appeal, a judge before whom the trial was had or a judge
having the power to issue a writ of habeas corpus may admit
the defendant to bail. For purposes of this section, a

defendant's appearance before a judge may be either by
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physical appearance . before the court or by two-way
electronic audio-video communication as provided in 46-9-%1S
Section 11. Section 46-9-412, MCA, is amended to read:

*46-9-412. Guaranteed arrest bond certificates. (1) A
domestic or foreign surety company that has qualified to
transact surety business in this state may, in any year,
become surety in an amount not exceeding §566 $1,000 with
respect toc any guaranteed arrest bond certificates issued in
the year by an automobile club or association or by an
insurance company authorized to write automobile liability
insurance within this state by filing with the commissioner
of insurance an undertaking to become surety.

(2) The form of the undertaking must be prescribed by
the commissioner of ihsutance and must include those matters
required by 46-9-401."

Section 12. Section 46-9-505, MCA, is amended to read:

"46-9-505. Issuance of arrest uarrént -- redetermining
bail. (1) Upon failure to.comply with any condition of a
bail or recognizance, the court having jurisdiction at the
time of swech the failure may, in addition to any other
action provided by law, issue a warrant for the arrest of
the person at-iiberty-an-bait-or-on-his-own-recognizance.

(2} On verified application by the state prosecutor

setting forth facts or circumstances constitutin§ a breach
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or threatened breach of any of the conditions of the bail or
a- threat or an attempt to influence the pending proceeding,
the court may issue a warrant for the arrest of the
defendant.

(3) Upon the arrest, the defendant shaii must be
brought before the court without unnecessary delay and the
court shall conduct a hearing and determine bail in

accordance with 46-9-311."

Section 13. section 46-10-202, MCA, is amended to read:

"46-10-202. Presentation of evidence. (1) The defendant
may not enter a plea. Ehe judge shall hear the evidence
without unnecessary delay. All witnesses must be examined in
the presence of the defendant. The defendant may
cross—-examine witnesses against the defendant and may
introduce evidence in the defendant's own behalf, For
purposes of this section, a preliminary examination
conducted by the use of two-way electronic audio-video
communication that allows all of the participants to be
observed and heard by all other participants and that allows
the defendant to cross-examine witnesses is considered to be
an examination of a witness in the presence of the
defendant. Two-way electronic auvdio-visuat audio-video
communication may not be used unless the defendant's counsel
is physically present with his-eilient the defendanf, unless

this requirement is waived by the defendant.
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{2) During the examination of a witness or when the
defendant is making a statement or testifying, the judge
may, and on thebrequest of the defendant or state shall,
exclude all other witnesses. The judge may also cause the
witnesses to be kept separate and to be prevented £from
communicating with each other until all are examined,

{3) An objection to evidence on the ground that it has
heen acquired by unlawful means is not properly made at the
preliminary examination. Motions to suppress must be made to
the trial court as provided in 46-13-302.

(4) For purposes of a hearing under this chapter, a
defendant may, iq the discretion of the court, appear before
the court either by physical appearance or by two-way
electronic audio-videc communication. The audio-video
communication must operate so that the defendant and the
judge can see each other simultaneously and converse with

each cther, so that the defendant and his the defendant's

counsel, if any, can communicate privately, and so that the

defendant and hiés the defendant's counsel are both

physically present in the same place during the two-way
electronic audio-video communication. The defendant may
waive the requirement that his counsel be in the defendant's
physical presence during the two-way electronic audio-video
communication. A Jjudge may order a defendant's physical

appearance in court for a preliminary examination.”
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Section 14. section 46-11-110, MCA, is amended to read:
"46-11-110. Filing complaint. i} When a complaint is
presented to a court charging a person with the commission
of an offense, the court shall examine the complainant SWORN

COMPLAINT and or any affidavits, if filed, to determine

whether probable cause exists to allow the filing of a
charge may-be-fited. v

t2y--Ff-it-appearas—from--—an—-affidavic——£ited-—with--the
eharge—-or;-fron--teseinony-of-the-eenpia&nsnt-thnt-there-is
probable-cause—to-pbeiieve-that-an-offense~-has-been—committed
and-that—thé-person—againat-uhon——the——charge——is—-lade--hae
committed--ity--the-court-shaii-issue-a-summons-cr-an-arrest
warranes"

Section 15. Section 46-11-302, MCA, is amended to read:

%46-11-302. Challenges to grand jury or grand jurors.
(1) The eeounty-atterney-or-atterney-generat prosecutor may
challenge the panel of a grand jury on the ground that the
grand jury was not selected, drawn, or summoned according to
law and may challeage an individual juror on the ground that
the juror is not legally qualified. Challenges must be made
before the administration of the cath of the jurors, may be
oral or in writing, and must be tried and decided by the
court.

{2) At any time for cause shown, the district court may

excuse or discharge a juror either temporarily ar
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permanently, and in the latter event, the court may impanel
another person in place of the jurcer discharged.

(3) A motion to dismiss the indictment may be based on
ihe ground that the grand jury was not selected, drawn, or
summoned according to law or that an individual juror was
not legally qualified. An indictment may not be dismissed on
the ground that one or more members are not legally
qualified if it appears from the record kept pursuant to
this part that eight or more jurors, after deducting those

not legally qualified, concurred in finding the indictment."

Section 16. section 46-11-332, MCA, is amended to read; -

*46-11-332, Presenting the indictment. (1) An
indictment, when found by the grand jury, must be signed by
and presented by the foreman to the district court in the
presence of the grand jury and must be filed with the clerk.
The district court shall then issue & an arrest warrant or
summons for the defendant.

{2) If a complaint or information is pending against
the defendant and eight jurors do not concur in finding an
indictment, the foreman shall report the decigion to the
district court judge.™

Section 17. Section 46-11-401, MCA, is amended to read:

"46-11-401. Form of charge. {1) The charge must be in

writing and in the name of the state or the appropriate

municipality and must specify the diserict court in which
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the charge is filed. The charge must be a plain, concise,
and definite statement of the offense charged, including the
name of the offense, whether ihe offense is a misdemeanor or
felony, the name of the person charged, and the ¢time and
place of the offense as definitely as can be determined. The
charge must state for each count the official or customary
citation of the statute, rule, regulation, or other
provision of law that the defendant is alleged to have
violated.

{2) If the charge is by information or indictment, it
must include endorsed on the information or indictment the
names of the witnesses for the state, if known.

{3) 1If the charge is by complaint, it must be signed on

cath by a peace officer, by a person having knowledge of the

facts, or by the prasecutor. _

{4} 1If the charge is by information, it must be signed
by the prosecutor. If the charge is by indictment, it must
be signed by the foreman of the grand jury.

{5) The diatrict court, on motion of the defendant, may
strike gurplusage from the iadictment or information.

{6) A charge may not be dismissed because of a formal
defect that does not tend to p;ejudice a substantial right

of the defendant."

Section 18. Section 46-11-405, MCA, is amended to read:

"46-11-405. Discharge of codefendant. (1) When ¢two or
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more persons are included in the same charge, the court may,
at any time before the defendants have gone into their
defense, on the application of the county-——attorney
prosecutor, direct any defendant to be discharged so that he
the defendant may be a witness for the state prosecution.
{2} When two or more persons are included in the same
indictment or information and the court is of the opinion
that in regard tc a pérticular defendant there is not

sufficient evidence to require the defendant to put him on

his a defense, the court must order him that defendant to be
discharged before the evidence is closed so that he the

.discharged defendant may be a witness for his the

codefendant."”

Section 19. section 46-11-601, MCA, is amended to read:

“46-11-601. Recognizance by or deposition of witness.
(1) If the defendant is held to answer after a preliminary
examination, er after the defendant has waived a preliminary
examination, or after the district court has granted leave
to File an information, or after an indictment has been
returned, the judge may:

{a) require any material witness Eor the state or
defendant to enter into a written undertaking to appear at
the trial; and

{b) provide for the forfeiture of a sum certain in the

event the witness does not appear at the trial.
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{2) Any witness who refuses to enter into a written
undertaking may be remanded to custody but shaii may not be

held longer than is necessary to take his the witness's

deposition. After the deposition is taken, the witness must
be immediately discharged.

{3) BSueh The deposition must be taken in the presence
of. the ecounty-attorney Qtosecutor and the defendant and his

the defendant's counsel unless either the ecounty--attorney

prosecutor or the defendant and hés the defendant's counsel

fail to attend after réasonable notice of the time and place
set for taking the deposition.”™

Section 20. section 46-11-701, MCA, is amended to read:

“46-11-701. Pretrial proceedings —- exclusion of public
and sealing of records. (1) Except as provided in this
section, pretrial proceedings and records of thosae
proceedings are open to the public. If, at the pretrial
proceedings, testimony or evidence ias presented that is
likely to threaten the fairness of a trial, the presiding
officer shall advise those present of the danger and shail
seek the voluntary cooperaticn of the news media in delaying
dissemination of potentially prejudicial information until
the impaneling of the jury or wuntil an earlier time
consistent with the administration of justice.

{2) The defendant may move that all or part of the

proceeding be closed to the public, or with the consent of
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the defendant, the judge may take acticon on the judge's own
motion.

{3) The judge may close a preliminary hearing, bail
hearing, or any other pretrial proceeding, including a
hearing ¢n a motion to suppress, and may &seal the record
only if:

{a) the dissemination of information from the pretrial
proceeding and its record would create a clear and present
danger to the fairness of the trial; and

{b) the prejudicial effect of the information on trial
fairness cannot be avoided by any reasonable alternative
means.

(4) Whenever all or part of ény pretrial proceeding is
held in chambers or otherwise closed to the public under
this section, a complete record must be kept and made
available to the public following the completion of the
trial or earlier if consistent with trial Ffajrness.

(5) When the 3judge determines that all or part of a
document filed in support of a charge or warrant would
present a clear and present danger ta the defendant's right
to a fair trial, the document or portion of the document
ﬁust be sealed until the trial is completed unless the
document or portion of the document must be used for trial
fairness. .

t63--An-affidavit-£ited-in—support-of-a-motion—for-1eave
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to--fite-a-charge-or-warrant-must-be-seated-uniesa-the-judge
deternines--that—-disciosure--of——the--information--in--—the
atfidavit-—-ia--required--to—-protect—-the-heatehr-safetyry-or
welfare-of-the-pubites®

Section 21. sSection 46-12-210, MCA, is anended to read:

*46-12-210. Advice to defendant. (1) Before accepting a
plea of guilty, the court shall determine that the defendant
understands the fecllowing:

t¥¥ (a) (i) the nature of the charge for which the
plea is offered;

tby(ii) the mandatory minimum penalty provided by law,
if any;

te¥{iii) the maximum penalty provided by law, including
the effect of any penalty enhancement provision or special
parole restriction; and .

td¥{iv) when applicable, the requirement that the court
may also order the defendant to make restitution of the
costs and assessments provided by law;

t24(b) 'if the defendant is not repregsented by an
attorney, the fact that he the defendant has the right to be
represented by an attorney at every stage of the proceeding
against-him and that, if necessary, one will be appointed to
repreaent the defendant;

¢3%{c) that the defendant has the right:

tay{i) teo plead not guilty or to persist in that plea
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if it has already been made;

thby{ii}) to be tried by a jury and at the trial has the
right to the assisatance of counsel;

tey{iii) to confront and cross-examine witnesses against
the defendant: and

téy(iv] not to be compelled to reveal personally
incriminating information; -

t4¥{d) that if the defendant pleads guilty in
fulfillment of a plea agreement, the court is not required
to accept the terms of the agreement and that the defendant
may not be entitled to withdraw the plea if the agreement is
not accepted pursuant to 46~12-211;

t53({e) that if the defendant's plea of guilty is
accepted by the courts, there will not be a further trial of
any kind, so that by pleading guilty the defendant waives
the right to a trial; and

f5i1£1 that if the defendant is not a United States
citizen, a gquilty plea might result in deportation from or
exclusion from admission to the United States or denial of
naturalization under federal law.

{2) The requirements of subsection (1) may be

accomplished by the defendant filing a written

acknowledgment of the information contained in subsection
{1)."

Section 22. Ssection 46-12-211, MCA, is amended to read:
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*46-12-211. Plea agreesent procedure., (1) The
prosecutor and the attorney for the defendant, or the
defendant when acting pro se, may engage in discussions with
a view toward reaching an agreement that, upcn the entering
of a plea of guilty to a charged offense or to a lesser or
related offense, the prosecutor will do any of the
following:

(a) move for dismissal of other charges;

(b} agree that a specific sentence is the appropriate
disposition of the case; or

{¢) make a recommendation, or agree not to oppose the
defendant's reqguest, for a particular sentence, with the
understanding that the recommendation or request may not be
binding upon the court.

{2) If a plea agreement has been reached by the
parties, the court shall, on the record, reguire a
disclosure of the agreement in open court or, on a showing
of good cause in camera, at the time the plea is offered. If
the agreement is of the type specified in subsection (l)(a)
or (1)(b), the court may accept or reject the agreement, or
may defar its decision as to the acceptance or rejection
until there has beeq an opportunity to consider the
presentence report. If the agreement is of the type
specit;ed in subsec;ion (l){c), the court shall advise the

defendant that, if the court does not accept the
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recommendation or reguest, the defendant nevertheless has no
right to withdraw the plea. .

(3) If the court accepts a plea agreement, the court
shall inform the defendant that it will embody in the
judgment and sentence the disposition provided for in the
plea agreement.

(4) If the court rejects the a plea agreement of the

type specified in subsection (1)(a}) or (1)(b), the <court

shall, on the record, inform the parties of this fact and
advise the defendant that the court is not bound by the plea
agreement, afford the defendant an opportunity to withdraw
the plea, anﬂ advise the defendant that if the defendant
persists in the guilty plea, the disposition of the case may
be less favorable to the defendant than that contemplated by

the plea agreement."

Section 23. section 46-13-108, MCA, is amended to read:

*46-13-108, Notice by prosecutor seeking persistent
felony offender status. (1) Except for good cause shown, if
the prosecution seeks treatment of the accused as a
persistent felony ocffender, notice of that fact must be
given at or before the omnibus hearing pursuant to #6-313-16%
46-13-110.

{2) The notice must specify the alleged prior
convictions and may not be made known ta the jury before the

verdict is returned except as aliowed by the Montana Rules

-27~ 5B 125

0 o N o e W N

)
(=]

11
12
13
14
15
16
17
18
19

20

21
22
23
24
25

SB 0125/03

of Evidence.

{3y 1If the defendant objects to the allegationa
contained in the notice, the judge shall conduct a hearing
to determlne if the allegations in the notice are true.

(4) The hearing must be held before the judge alcne. If
the judge finds any allegations of the prior convictions are
true, the accused must be sentenced as provided by law.

{5} The notice must be filed and sealed until the time
of triali or until a plea of guilty is given by the

defendant.™

Section 24. section 46-13-110, MCA, is amended to read:

*46~13~-110. Omnibus hearing. (1) Within a reasonable
time following the entry of a not guilty plea but not less
than 30 days before trial, the court shall hold an omnibus
hearing.

(2) The purpose of the hearing is to expedite the
procedures leading up to the trial of the defendant. )

{3) The presence of the defendant is not required. The
prosecutor and the defendant's counsel shall attend the
hearing and must be prepared toc discuss any pretrial matter
appropriate to the case, including but not limited to:

(a) joinder and severance of offenses or defendants,
46-11-404, 46-~13-210 and 46-13-211;

{b} double
46-11-504;

jeopardy, 46-11-410, 46-11-503, and
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{c} the need for exclusion of the public and for
sealing records of any pretrial proceedings, 46-11-701;

{d) notification of the existence of a plea agreement,
46-12-211;

(e) disclosure and discovery motions, Title 46, chapter
1%, part 3;

(£} notice of reliance on certain defenses, 46-15-323;

(g) notice of seeking enhanced--punishment persistent
felony offender status, 46-13-563 46-13-108;

{h} notice of aother crimes, wrongs, or acts, 46-13-583
[section 48]);:

(i) motion to suppress, 46-13-301 and 46-13-302:

{j) motion to dismiss, 46-13-401 and 46-13-402;

" {k) motion for change of place of trial, 46-13-203
through 46-13-205; ‘

(1) reasonableness of bail, Title 46, chapter 9; and

(m) stipulations.

{4) At the conclusion of the hearing, a court-approved
memorandum of the matters settled must be signed by the
court and counsel and filed with the court.

{(5) &Any motions made pursuant to subsections (1)
through (3) may be ruled on by the court at the time of the
hearing, where. appropriate, or may be scheduled for briefing

and further hearing as the court considers necessary.”

Section 25. Section 46-13-202, MCA, is amended to read:
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*46-13-202. MNotion for continvance. (1) The defendant
or the state progecutor may move for a continuance. If the
motion is made more than 30 days after arraignment or at any
time after trial has begun, the court may require that it be
supported by affidavit.

(2) The court may- upon the motion of either party or
upon the court's own motion order a continuance if the
interests of justice so require.

{3) All motions for continuahce are addressed to the
discretion of the trial court and sha:*} must be considered
in the light of the diligence shown on the part of the
movant. This section shai® must be construed to the end that
criminal cases are tried with due diligence consonant with
the rights of the defendant and the state prosecution to a
speedy trial.*”

Section 26. section 46-13-203, MCA, is amended to read:

"46-13-203. Change of place of trial for prejudice. (1)

" The defendant or the prosecution may move for a change of

place of trial on the ground that there exists in the county
in which the charge is pending such prejudice that a fair
trial cannot be had in the county.

{2) If the district court determines that there exists
in the county in which the prosecution is pending such
prejudice that a fair trial cannot be had, the district

court shall:

=30- . SB 125



B W N

n

1¢
11
12
13
14
15

16
17
18
19
20
21
22
23
24
25

B 0125/013

{a) tranafer the cause to any other county in which a
fair trial may be had;

{b) direct that a jury be selected in any county where
a fair trial wmay be had and then returned to the county
where the prosecution is pending to try the case; or

(c) take any other action designed to ensure that a

fair trial may be had."“-

Section 27. section 46-13-210, MCA, is amended to read:
"46-13-210. Trial of indictments, informations,
complaints, or defendants together. The court may order two
or more indictments, informations, complaints, or defendants
to be tried together if Lhe interests of justice require and
the charges or defendants could have been joined in a single
indictment, information, or complaint as provided for in
46-12-2337-46-15-3227-and-46-35-323 46-11-404."

Section 28. section’ 46-14-312, MCA, is amended to read:

“46-14-312. Sentence to be imposed. (1) If the court
finds that the defendant at the time of the commission of
the offense of which the defendant was convicted did not
suffer from a mental disease or defect as described in
46-14-311, .the court shall sentence the dJdefendant as
provided in Title 46, chapter 18.

(2) If the court finds that the defendant at the time
of the commission of the offense suffered from a mental

disease or dJdefect as described in 46-14-311, any mandatory
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minimum sentence prescribed by law for the offense need not
apply and the court shall sentence the defendant to be
committed to the custody of the director of the department
0f corrections and human services to be placed in an
appropriate institution for custody, care, and treatment for
a definite period of time not to exceed the maximum term of
imprisonment that could be imposed under aubsection {(1}. The
authority of the court with regard to sentencing is the same
as authorized in Title 46, chapter 18, if the treatment of
the individual and the protection of the public are provided
for.

{3) Either the director or a defendant whose sentence
has been imposed under subsection (2) may petition the
sentencing court for review of the sentence if the
professional person certifies that:

{a) the- defendant no longer suffers £from a mental
disease or defect:;

(b} the defendant's mental disease or defect no longer

renders him the defendant unable to appreciate the

criminality of his the defendant's conduct or to conform his

the defendant's conduct to the reguirements of law; or

(¢} the defendant suffers from a mental disease or
defect that makes him the defendant a danger to hinséié the
defendant or others, but either there is no treatment

available for his the mental disease or defect or he the
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defendant refuses to cooperate with treatment.

(4) The sentencing ccourt may make any order not
inconsistent with its original sentencing authority except
that the length of confinement or supervision must be equal
to that of the original sentence. The professional person

shall review the defendant's status each year."

Section 29. sSection 46-15-101, MCA, is amended to read:
*"46-15-101. Subpoenas. {1) After the filing of charges
and upon the request of the prosecuting attorney, the
defendant, or the defendant's attorney, the clerk of the
court Ehall issue subpoenas with the name of the person to
whom each subpoena is directed, commanding the person to

appear and -to give testimony. The court shall maintain a

list of the names of the perscns to whom subpoenas are

issued. 7

{2) A subpoena must state the name of the court and the
title, if any, of the proceeding and must command each
person to whom it is directed to attend and giﬁe testimony
at the time and place specified in the subpoena.

{3) The court, upon a timely motion, may quash or
modify a subpoena if compliance would be unreasonable or

oppressive.”

Section 30. Section 46-15-116, MCA, is amended to read:
“46-15-116. Fees, costs, and expenses. (1) When a

person attends before a judge, grand jury, Or Court as a
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witness in a criminal case upon a subpoena, the witneas
shall receive the witness fee prescribed by Title 26,
chapter 2, part 5. The court, on motion by either party, may
allow additional fees for expert witnesses.

{2) The court may determine the reasconable and
necessary expenses of subpoenaed witnesses and order the
clerk of the court to pay the expenses from the appropriate
city or county treasury.

{3) When a person is subpoenaed in this state %o
testify in another state or is subpoenaed from another state
to teatify in this state, the person must be paid for
lodging, mileage or travel, and per diem, the sum equal to
that allowed by Title 2, chapter 18, part 5, for each day
that the person is required to travel and attend as a
witness. If the state where the witness is Ffound has by
statutory enactment required that the subpoenaed witness be
paid an amount in excess of the amount specified in this
section, the witness may be paid the amount required by that
state.

(4) According to procedures required by the supreme
court administrator, under 3-5-902, the clerk of the
district court shall submit to the administrator a detailed
statement containing a list of witnesses and the amount of
expenses paid to each witness by the county. Upon receipt

and verification of the statement, the administrator shall
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promptly reimburse the designated county for all or a
portion of the witness expenses. The county shall & deposit

the amount reimbursed in its general fund unless the county

has a district court Fund. If the county has a district

court fund, the amount reimbuyrsed must be deposited in the

district court fund."

Section 31. section 46-15-20), MCA, -is amended to read:

“46-15-201. When depoasitions may be taken. (1) In
district or municipal court cases, a deposition may be taken
if it appears that a prospective witness:

fa) is 1likely to be either unable to attend or
otherwige prevented Erom attending a trial or hearing;

{b) is 1likely to be absent from the state at the time
of the trial or hearing; or

{c) is unwilling to provide relevant information to a
requesting party and the witness's testimony is material and
necessary in order to prevent a failure of justice. The
district court shall, upon motion of any party and proper
notice, order that the testimony of the witness be taken by
deposition and that any Jdesignated books, papers, documents,
or tangible objects, not privileged, be introduced at the
time the deposition is taken.

(2) The witness whose deposition is to be taken-may be

required by subpoena to attend at any place designated by

the diseriet court, taking into account the coavenience of
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the parties and of the witness.

(3) IF the defendant is charged with a felony and it
appears upon the affidavit of counsel for a party that good
cause exists to believe that a witness will not respond to a
subpoena and the administration of justice requires, any
district Jjudge may issue an arrest warrant commanding the
arrest of -a material witness. The arrest warrant must
further order a deposition to be taken without unnecessary
delay. A person may not be imprisoned for the purpose of
securing testimony in any criminal proceeding longer than is
necessary to take the person's deposition.”

Section 32. section 46-15-202, MCA, is amended to read:

"46-15-202. Procedure for taking depositioms. (1) The
party at whose instance a deposition is to be taken shall
give to every other party reasonable written notice of the
time and place for taking the depcsition. The notice must
state the name and address of each person to be examined. On
motion of the party upon whom the notice is served, the
municipal or district court for cause shown may extend or
shorten the time or change the place for taking the
deposition.

(2) A deposition must be taken in the manner provided
in civil actions. The dfstriet court, upon request, may
direct that a deposition be taken on written interrogatories

in the manner provided in civil actions. However, a
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deposition may not be taken of a party defendant without his

the defendant's consent, and the scope and manner of

examination and cross-examination must be restricted as
would be allowed in the trial itself.

{3) The deposition must be filed with the distriect
court making the order and held until the +trial. Either
party. shall make available to the other partyy or the other
party's counsely for examination and use at the taking of
the deposition any relevant, nonprivileged statement of the
witneas being deposed that is in the possession of either
party.

{4) Objections to deposition testimony or evidence or
parts of the testimony or evidence may be reserved for
subsequent determination by the distriet court.

{5) Unless a defendant in custody has waived, in
writing, the right to be present at the taking of a
deposition, the officer having custody of the defendant must
be notified of the time and place set for the deposition.

The officer having custody shall produce the defendant and

keep the defendant in the presence of a witness during the

deposition.

{6} A defendant not in custody who fails to appear,
without good cause, at the taking of a deposition after
being notified of the time and place set for the deposition

will be considered to have waived the right to be present as
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provided in 46~16=-122. The waiver includes a waiver of any

objection to the taking and use of the deposition based upon

that right.

{7) Whenever a deposition is taken at fhe instance of
the prosecution or whenever a deposition is taken at the
instance of a defendant who is unable to bear the expense of
taking a deposition, the diatriet court shall direct that
the expense of travel and subsistence of the defendant and
the defendant's counsel for attendance at the examination
and the cost of the transcript of the deposition be paid by

the c¢ity for a municipal court proceeding or by the state

for a district court proceeding."

Section 33. section 46-15-322, MCA, is amended to read:

*46-15-322. Disclosure by prosecution. {1} Upon
request, the prosecutor shall make available to the
defendant for examination and reproduction the following
material and information within the prosecutor's possession
or control:

{a) the names, addresses, and statements of all persons
whom the prosecutor may call as witnesses in the
case-in—chief case in chief;

{b) all written or oral statements of the defendant and
of any person who will be tried with the defendant;

(c) all written reports or statements of experts who

have personally examined the defendant or any evidence in
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the particular case, together with the resulets of physical
examinations, scientific tests, experiments, or comparisons;

(d}) all papers, documents, photographs, or tangible
objects that the prosecutor may use at trial or that were
obtained from or purportedly belong to the defendant; and

(e) all material or information that tends to mitigate
or negate the defendant's gquilt as to the offense charged or
that would tend to reduce the defendant’'s potential
sentence.

{2) At the same time, the prosecutor shall inform the
defendant of, and make available to the defendant for
examination and reproduction, any written or recorded
material or information within the prosecutor's control
regarding:

(a) whether there has been any electronic surveillance
of any conversations to which the defendant was a party;

{b) whether an investigative subpoena has been executed
in connection with the case; and

{c) whether the case has involved an informant and, if
so, the informant's identity if the defendant is esntitied io
know either or both of these facts under Rule 502 of the

Montana Rules of Evidence and 46-15-324(3}.

(3) The prosecutor may impose reasonable conditions,
including an appropriate stipulation concerning chain of

custody, to protect physical evidence produced under
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subsection (1){d).

{4) The prosecutor's obligation of disclosure extends
tc material and information in the possession or control of
members of the prosecutor‘'s staff and of any other persons
who have participated in the investigation or evaluation of
the case.

{5) Upon motion showing that the defendant has
substantial need in the preparation of the case for
additional material or information not otherwise provided
for and that the defendart is unable, without undue
hardship, to obtain the substantial equivalent by other

means, the court, in its discretion, may order any person to

make it available to the defendant. The court may, upon the

request of any person affected by the order, vacate or
modify the order if compliance would be unreasonable or
oppressive. The prosecutor may not be reguired to prepare or
disclose summaries of witnesses' testimony.

(6) The prosecutor shall furnish to the defendant no
later than 5 days before trial or at a later time as the

court may for good cause permit, together with their

statements, a list of the names and addresses of all persons

whom the prosecutor intends to call as rebuttal witnesses tao
evidence of good character or the defenses of "alibi,
compulsion,

entrapment, justifiable use of force, or

mistaken identity or the defense that the defendant did not
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have a particular state of mind that is an element of the

. offense charged.”

Section 34. section 46-15-323, MCA, is amended to read:

*“46-15-323. Disclosure by defendant. {1) At any time
after the filing in district court of an indictment or
information, the defendant, in connection with the
particular ccime charged, shall upon written request of the
prosecutor and approval of the court:

(a) appear in a lineup;

(b} speak for identification by witnesses;

{(c) be fingerprinted, palm printed, footprinted, or
voiceprinted; ‘

{d) pose for photographs not involving reenactment of
an event; .

{e) try on clothing;

(E} permit the taking of samples of his hair, blood,
saliva, wurine, or other specified materials that involve no
unreasonable bodily intrusions;

{g) provide handwriting samples; or

{(h) submit to a reasonable physical or medical
inspection; however, the inspection does not include
psychiatric or psychological examination.

{2) Within 10 days after the omnibus hearing in
diseriet court or at a later time as the court may for good

cause permit, the defendant shall provide the prosecutor
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with a written notice of the defendant's intention to
introduce evidence at trial of good character or the
defenses of alibi, compulsion, entrapment, justifiable use
of force, or mistaken identity.

(3) Within 10 days after receiving a report of the
defendant's mental condition from a psychiatrist or
psychologisﬁ or at a later time as the court may for good
cause permit, the defendant shall provide the prosecutor
with a written notice of the defendant's intention to
introduce evidence at trial of the defense that due to a
mental disease or defect, the defendant did not have a
particular state of mind that is an essential element of the
offense charged.

{4) The notice must specify for each defense the names
and addresses of the persons, other than the defendant, whom
the defendant may call as witnesses in support of the
defense, together with all written reports or statements

wade by them, including all reports and statements

concerning the results of physical examinations, scientific
tests, experiments, or comparisons, except that the
defendant need not include a privileged report or statement

unless he the defendant intends to use the privileged report

or statement, or the witness who made it, at trial.

(%) Prior to trial the defendant may, upon motion and

showing of good cause, add to the 1list of witnesses the
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names of any additional witnesses and disclose their reports
or statements as required by thls section. After the trial
commences, no witnesges may be called by the defendant ~;n
support of-these defenses unless the name of the witness is
included on the list and the witness's report or statement
has been disclosed as reduired by this section, except for
gocd cause shown.

(6) Within 10 days after the omnibus hearing in
distriee court or at a later time as the court may for good
cause permit, the defendant shall make available to the
prosecutor for testing, examination, or reproduction:

fa) the names, addresses, and atatements of all
persons, other than the defendant, whom the defendant may
call as witnesses in the defense ecase-in-chief case in
chief, together with their statements;

{b) the names and addresses of experts whom the
defendant may call at trial, together with the results of
their physical examinations, scientific tests, experiments,
or comparisons, including all written reports and statemenits
made by these experts in connection with the particular
case; and

(c) all papers, dJocuments, photographs, and ather
tangible objects that the defendant may use at trial.

{(7) The defendant's obligation wunder this section

extends to material and information within the possession or
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control of the defendant, defense counsel, and defense
counsel's staff or investigators.

{8) Upon motion of the prosecutor showing that the
prosecutor has substantial need in the preparation of the
case for additional materjial or information not otherwise
provided for, that the prosecutor is unable, without undue
hardship, to obtain the substantial equivalent by other
means, and that disclosure of the material or information
will not violate the defendant's constitutional rights, the
court, in its discretion, may order any person to make the
material or information available to the prosecutor. The
court may, upon request of any person affected by the order,
vacate or modify the order if compliance would be
unreasonable or oppressive., The defense counsel may not be
required to prepare or disclose summaries of witnesses'
testimony.”

Section 35. section 46-15-324, MCA, is amended to read:

"46-15-324. Materials not subject to disclosure. (1)
Except as provided in this section, disclosure is not
required for the superseded notes or work product of the
prosecuting or defense attorney.

(2) If exculpatory information is contained in the
superaseded notes or work preduct of the prosecution, that
information must be disclosed.

(3} PCisclosure of the existence of an informant or the
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identity of an informant who will not be called to testify

is not required if:

{a} disclosure would result in substantial risk to the

informant or to the informant's operational effectiveness;

and

(b} the failure to disclose will not infringe the

constitutional rights of the accused.”

Section 36. Section 46-16-107, MCA, is amended tc read:
*46-16-107. Pailure of county--attorney prosecutor to
attend. If the ecounty-attorney prosecutor fails to attend
the trial, the court may appoint some attorney-at-law te

perform hia the prosecutor’'s duties.”

Section 37. section 46-16-116, MCA, is amended to read:

"46-16—-116. Peremptory challenges. (1) Each defendant
is allowed eight peremptory challenges in capital cases and
six in all other cases tried in the district court before a
l12-person jury. There may not be additional challenges for
separate counts charged in the indictment or information.

(2) If the indictment or information charges a capital
offense as well as lesser offenses in separate counts, the
maximum number of challenges is eight.

(3) The state is allowed the same number of peremptory
challenges as all of the defendants.

(4) In a criminal case tried before a six-person jury,

the state prosecuticn and all the defendants are allowed
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three peremptory chalienges each.

(5) When the parties in a criminal case in the district
court agree upon a jury consisting of a number of persons
other than 6 or 12, they shall alsoc agree in writing upon

the number of peremptory challenges to be allowed.”™

Section 38. section 46-16-122, MCA, is amended to read:

"46~16-122. Absence of defendant from trial. (1) In a
misdemeanor case, if the dJdefendant fails to appear in
person, either at the time set for the trial or at any time
during the course of the trial and if the defendant's
counsel is authorized to act on the defendanti's behalf, the
court shall proceed with the trial unless good cause for
continuance exists.

{2) If the defendant'as counsel is not authorized to act
on the defendant's behalf as provided in subsection (1) or
if the defendant is not represenfed by counsel, the court,
in its discretion, may do one or maore of the followinq;

(a) order a continuance;

(b) order bail forfeited;

(c) issue a-bench an arrest warrant; or

{d) proceed with the trial after finding that the
defendant had knowledge of the trial date and is voluntarily
absent.

(3) After the trial of a felony offense has commenced

in the defendant‘s presence, the absence of the defendant
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during the trial may not prevent fhe trial Ffrom continuing
up to and including the return of a verdict if the
defendant:

{a) has been feaoved from the courtroom for disruptive
behavior after receiving a warning that removal will result
if the defendant persists in conduct that is so disruptive
that the trial cannot be carried on with the defendant in
the courtroom; Or

{b) is wvoluntarily absent and the offense is not one
that is punishable by death,

(4) Nothing in this section limits the right of the
court to order the defendant to be perscnally present at the
trial for purposes of identification unlesas defense counsel

stipulates to the issue of identity."
Section 39. Section 46-16-130, MCA, is amended to read:

"46-16-130. Pretrial diversion., (1) {a) Phe Prior to

the filing of a charge, the prosecutor and a defendant who

has counsel or who has voluntarily waived counsel may agree
to the deferral of a prosecution for a specified periocd of
time bhased on cne or more of thée foliowing conditions:
ta¥{i) that the defendant may not commit any offense;
tb¥(ii) that the defendant may not engage in specified
activities, conduct, and associations bearing a relationship

to the conduct'upon which the charge against the defendant

is based;
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tey({iii) that the defendant shall participate in a
supervised rehabilitation program, which may include
treatment, counseling, training, or education;

fd*li!l that the defendant shall make restitution in a
specified manner for harm or loss caused by the offense; or

tey{v]} any other reasonable conditions.

t2¥(b) The agreement must be in writing, must be signed
by the parties, and must state that the defendant waives the
right to speedy trial for the period §f deferral. The
agreement may include stipulations congcerning the
admisgibility " of evidence, specified testimony, or
dispositions if the deferral of the prosecution is
terminated and there is a trial on the charge.

t3¥(c} The prosecution amust be deferred for the period
specified in the agreement unless there hags been a violation
of its terms.

t43(d) The agreement must be terminated and the
prosecution automatically dismissed with prejudice upon
expiration and compliance with the terms cf the agreement.

{2] &after a chargqe has heen filed, a deferral of

prosecution may be entered into only with the approval of

the court."™

Soction 40. section 46-17-311, MCA, is amended to read:
"46-17-311. Appeal from justices', municipal, and city

courts. (1) Except for cases in which legal issues are
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preserved for appeal pursuant to 46-12-204, all cases on
appeal from a justice'sy-munieipaiy or city court must be
tried anew in the district court and may be tried before a
jury of six selected in the same manner as for other

criminal cases. An appeal from a municipal court to the

district court is governed by 3-6-110.

(2) The defendant may appeal to the district court by

Vfiling written notice of intention to appeal within 10 days

after a judgment is rendered following trial. In the case of
an appeal by the proseciution, the notice must be filed
within 10 days of the date the order complained of is given.
The prosecution may only appeal in the cases provided for in
46-20-103.

(3) Within 30 days of filing the notice of appeal, the
court shall transfer the entire record of the court of
limited jurisdiction to the district court.”

Section 41. section 46-18-111, MCA, is amended to read:

“46-16-111. Presentence investigation -— when required.
(1) Upon the acceptance of a plea or upon a verdict or
finding of guilty to one-oe--ore-Eeiony—offenaga an--effense

under——45-5-502--throngh-—-45-5-5057--45-5-567y--or-~45-5-625

against—-a-victimn-who-was-iesn-than-i6-years-of-age-when—the

offense-was-committed ONE OR MORE FELONY OFFENSES, the

district court shall direct the probation officer to make a

presentence investigation and report. The district court
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may, in its discretion, order a presentence investigation
for a defendant convicted of a misdemeancr. The 1F THE

DEFENDANT WAS CONVICTED OF AN OFFENSE UNDER 45-5-502,

45-5-503, 45-5-504, 45-5-505, 45-5-507, OR 45-5-625 AGAINST

A VICTIM WHO WAS LESS THAN 16 YEARS OF AGE WHER THE OFFENSE

WAS COMMITTED, THE investigation must include an evaluation
of the defendant and a recommendation as to treatment by a
person qualjfied under guidelines established by the
department of corrections and human services. All costs
related to the evaluation must be paid by the defendant. If
the defendant is determined by the district court to be
indigent, all coats related to the evaluation are the
responsibility of the district court and must be paid by the
deparement—of-commerce supreme court administrator under
Title 3, chapter §, part 9.

{2y If the district court finds that the record
contains information sufficient to enable the meaningful
exercise of discretion during sentencing, the defendant may
waive a presentence investigation and report. Both the
finding and the defendant's waiver must be made in open

court on the record.™

Section 42, Section 46-18-112, MCA, is amended to read:

*46-18-112. <Content of presentence investigation
report. (1} Whenever an investigation is required, the

probation cfficer shall promptly inquire into and report
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upon: .

{a) the defendant'’'s characteristics; circumstances,
needs, and potentialities;

(b) the defendant's criminal record and social history;

(c) the circumstances of the offense;

{d; the time of the defendant's detention for the
of fenses charged; and

(e) except——in-capitai-cases-in-which-the-death-penaity
may-be-imposedy the harm caused, as a result of the offense,
to the wvictim, the victim's immediate family, and the
community.

(2) All local And state mental and correctional
institutions, courts, and law enforcement agencies shall
Furnish, upon request of the officer preparing a presentence
investigation, the defendant's criminal record and other
relevant information.

{3) The court may, in its discretion, reguire that the
presentence investigation report include a physical and
mental examination of the defendant.

{4) If applicable. the court may require the oificer to
inquire into the victim's pecuniary loss and make a

restitution report to the court as provided by law.”
Section 43. Section 46-18-117, MCA, is amended to read:
“46-18-117. Correction of sentence. The court may

correct an $ttegai erroneous sentence or disposition at any
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time and may correct a sentence imposed in an illegal manner
within 120 days after the sentence is imposed or after

remand from an appellate court.”

Section 44. Section 46-18-201, MCA, is amended to read:

"46-18-201. Sentences that may be imposed. (1) Whenever
a person Qas been found guilty of an cffense upon a verdict
or a plea of guilty, the court may:

{(a) defer imposition of sentence, except as provided in
61-8-714 and 61-8-722 for sentences for driving under the
influence of alcohol or drugs, for a period, except as
otherwise provided, not exceeding 1 year for any misdemeanor
or for a period not exceeding 3 years for any felony. The
sentencing judge may impose ‘upon the defendant any
xeasonable. regtrictions or conditions during the period of
the deferred imposition. Reasonable reatrictions or
conditions may include:

(i) Jjail base release;

(ii) jail time not exceeding 180 days;

{iii) canditions For probation:

(iv) restitution;

(v) payment of the costs of confinenent;

{vi) payment of a fine as provided in 46-18-231;

(vii) payment of costs as provided in 46-18-232 and
46-18-2313;

(viii) payment of costs of court-appcointed counsel as
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provided in 46-8-113;

(ix) with the approval of the facility or program, order
the offender to be placed in a community corrections
facility or program as provided in 53-30-321;

{x} community service;

{xi) home arrest as provided in Title 46, chapter 18,
part 10;

{xii) any other reasonable conditions considered
neceasacry for rehabilitation or for the profectlon of
society; or

{x1ii) any combination of the above.

(b) suspend execution of sentence for a period up to

the wmaximum sentence allowed or for a period of 6 months,

whichever is qreater, for each particular offense. The

sentencing judge may impose on the defendant any reasonabile
restrictions or conditions during the period of suspended
sentence. Reasonable restrictions or conditions may include
any of those listed in subsection {l)(a).

{(c) impose a fine as provided by law for the offense;

(d) require payment of costs as provided in 46-18-232
or payment of costs of court-appointed counsel as provided
in 46-8-113;

{(e) commit the defendant to a correctional institution,
with or without a fine as provided by law for the offense;

{f) with the approval of the facility or program, order
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the offender to be placed in a community corrections
facility or program as provided in 53-30-321;

{(g) impose any combination of subsections (1)tb)
through (1)({f},

{2) If a financial obligation is imposed as a condition
under subsection (l)(a), sentence may be deferred for a
period not exceeding 2 years for a misdemeanor or for a
period not exceeding 6 years for a Eélony. regardless of
whethe? any other conditions are imposed.

{3) If any restrictions or conditions imposed under
subsection (1)(a) or (1) (b) are violated, the court shall
consider any elapsed time and either expressly allow part or
all of it as a credit againsttthe sentence or reject all or
part as a credit and state its reasons in the order. Credit,
however, must be allowed for jail or home arrest time
already served,

(4) Except as provided in 45-9-202 and 46-1B~222, the
imposition or execution of the first 2 years of a sentence
of imprisonment imposed under the following sections may not
be deferred or suspended: 45-5-103, 45-5-202(3) relating to
aggravated assault, 45-5-302(2), 45-5-303(2), 45-5-401(2),
45-5-502(3), 45-5-503(2) and {3), 45-9-101(2), (3), and
(5)({d), 45-9-102({4), and 45-9-103(2).

{S) Except as provided in 46-1B-222, the imposition or

execution of the first 10 years of a sentence of
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imprisonment imposed under 45-5-102 may not be deferred or
suspended. _

(6) Except as provided in 46-18-222, imposition of
sentence in a felony case may not be deferred in the case of
a defendant who has been convicted of a felony on a prior
occasion, whether or not the sentence was imposed,
imposition of the sentence was deferred, or execution of the
sentence was suspenﬂed.

{7) If the victim was less than 16 years old, the
imposition or execution of the first 30 days of a sentence
of imprisonment imposed under 45-5-503, 45-5-504, 45-5-505,
or 45-5-507 may not be deferred or suspended. Section
46-18-222 does not apply to the first 30 days of the
imprisonment.

{8) In imposing a sentence on a defendant convicted of

‘a sexual offense as defined in 46-23-502, the-court may not

waive the reéistration requirement provided in 46-18-254,
46-18-255, and Title 46, chapter 23, part 5.

{9} A person convicted of a sexual cffense, as defined
in 46-23-502, and sentenced to imprisomment in the state
prison shall enroll in the educational phase cof the prison’s
sexual offender program.

{10) In sentencing a nonviolent felony offender, the
court shall Eirst consider alterpatives to imprisonment of

the offender in the state prison, including placement of the
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offender in a community corrections facility or program. In
considering alternatives to imprisonment, the court shall
examine the sentencing criteria contained in 46-18-225. If
the offender is subsequently sentenced to the state prison
oI a women's correctional facility, the court shall atate
its reasons why alternatives to imprisonment were not

selected, based on the criteria contained in 46-18-225,"

Section 45. section 46-18-202, MCA, is amended to read:

"46-18-202. Additional restrictions on sentence. (1)
The district court may also impose any of the following
restrictions or conditions on the sentence prbvided for inm
46-18-201 whieh that it considers necessary to obtain the
objectives of rehabilitation and the protection of society:

{a) prohibition of the defendant's holding public
office;

(b) prohibition of his the defendant's owning or

carrying a dangercus weapon;

{c) restrictions on hits the defendant‘'s freedom of

association;

{d) restrictions on his the defendant's freedom of

movement ;
(e) any other Llimitation reasonably related to the
objectives of rehabilitation and the protection of society.
{2) Whenever the district court imposes a sentence of

imprisonment in the state prison for a term exceeding 1
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fear. the court may also impose the restriction that the
defendant be ineligible for parole and participation in the
supervised release program while serving his that term, If
such a restriction is to be imposed, the court shall state
the reasons for it in writing, If the court finds that the
restriction is necessary for the protection of society, it
shall impose the restriction as part of the sentence and the
judgment shall contain a statement of the reasons for the
reétriction.

{3) The judge in a justice'’s, city, or municipal court
does not have the authority to restrict an individual's
rights as enumerated in subsections-ti}-and--t24 sSubsgection
{1}(a).

{(4) When the district court imposes a sentence of
probation as defined in 46-23-1001, any probation agreement
signed by the defendant may contain a clause waiving
extradition.™

Section 46. section 46-18-203, MCA, is amended to read:

“46-18-203. Revocation of suaspended or deferred
sentence. (1) Upon the filing of a petition for revocationr
accompanied-by-an-affidavit showing probable cause that the
defendant has violated any condition of a sentence ar any
condition of a deferred imposition of sentence, the court
may issue an order for a hearing on revocation. The order

nust :eqdire the defendant to appear at a specified time and
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Place for the hearing and be served by delivering a copy of
the petition and order to the defendant personally. The
court may alsc issue an arrest warrant directing any peace
officer or a probation officer to arrest the defendant and
bring the defendant before the court,

(2) The petition for-a revocation must be filed with
the sentencing court during the period of suspension or
deferral. Expiration of the period of suspension or deferral
after the petition is filed does not deprive the court of
its jurisdiction to rule on the petition.

(3) The provisions pertaining to bail, as set forth in
Title 46, chapter 9, are applicable to persons arrested
pursuant to this section.

(4) Without unnecessary delay, the defendant must be
brought before the court, and the defendant must be advised
of:

(§1 the allegations of the petition;

(b) the opportunity to appear and to present evidence
in the defendant's own behalf;

(c] the opportunity to question adverse witnesses; and

{(d} the right toc be represented by <counsel at the
revocation hearing pursuant to Title 46, chapter 8, part 1.

{(5) A hearing is required before a suspended or
deferred sentence can be revoked or the terms or conditions

of the sentence can be modified, unless:
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(a) the defendant admits the allegations and waives the
right to a hearing: or '

{b} the relief to be granted is Ffavorable to the
defendant, and the prosecutor, after having been given
notice of the proposed relief and a reasonable opportunity
to object, has not objected. An extension of the term of
probation is not favorable to the defendant for the purposes
of this subsection (b).

{6) At the hearing, the prosecution shall prove, by a
preponderance of the evidence, that there has been a
violation of the terms and conditions of the suspended or
deferred sentence. However, when a failure to pay
restitution is the basis for the petition, the defendant may
excuse the violation by showing sufficient evidence that the
failure to pay restitution was not attributable to a Failure
on the defendant's part to make a good Ffaith effort to
cbtain sufficient means to make the restitution payments as
ordered.

(7) 1If the court finds that the defendant has violated
the terms and conditions of the suspended or deferred
sentence, the court may:

{a) continue the suspended or deferred sentence without
a change in conditjions;

{b)} continue the suspended sentence with modified or

additional terms and conditions;
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{c} revoke the suspension of sentence and require the
defendant to serve either the sentence imposed or any lesser
sentence; or

{(d) if the sentence was deferred, impose any sentence
that might have been originally imposed.

(8) If the court finds that the prosecution has not
prbved, by a preponderance of the evidence, that there has
been a violation of the terms and conditions of the
suspended or deferred sentence, the petition must be
dismissed and the defendant, if in custody, immediately

released.”

séctlon 47, section 46-18-222, MCA, is amended to read:

“46-18-222. Exceptions to mandatory minimum sentences
and restrictions on deferred imposition and suspended
execution of sentence, All mandatory ®minimum sentences
prescribed by the laws of this state and the restrictions on
deferred imposition and suspended execution of sentence
prescribed by subsections-{4)7-¢5}r-and-t6)-of 46-18-201(4)
through (&), 46-18-221(3). 46-18-224, and 45-18-502{3) do
not apply if: '

(1) the defendant waa less than 18 years of age at the
time of the commission of the offense for which he the
defendant is to be seatenced;

{2) the defendant's mental capacity, at the time of the

commission of the offense for which he the defendant is to
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be sentenced, was significantly impaired, although not so
impaired as to constitute a defense to the prosecution.
However, a voluntarily induced intoxicated or drugged
condition may not be considered an . impairment for the
purposes of this subsection.

{3) the defendant, at the time 65 the commission of the
offense for which he the defendant is to be sentenced, was
acting under unusual and substantial duress, although not
such duress as would constitute a defense to the
prosecution; ' ‘

(4) the defendant was an accomplice, the conduct
constituting the offense was principally the conduct of
another, and the defendant's 'participation was relatively
minor;

(5) where--appiicabte in a case in which the threat of

bodily injury or actual infliction of bodily injury is an

actual element of the crime, no sericus bodily injury was

inflicted on the victim unless a weapon was used in the
commission of the offense; or

{(6) the offense was committed under 45-5-502(3) and the
court determines that treatment of the defendant in a local
community affords a better opportunity for.rehabilitation of
the defendant and Eor the ultimate protection of society, in
which case the court shall include in its judgment a

statement of the reasons for its determination.®
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NEW SECTION. Section 48. MNotice by prosecutor of other
crimes, wrongs, or acts. (1) Except for good cause shown, if
the prosecutor intends to use evidence of other crimes,
wrongs, or acts pursuant to Rule 404(b), Hon;ana Rules of
Evidence, notice must be given at or before the omnibus
hearing held pursuant to 46-13-110.

(2) The notice must specify the other crimes, wrongs,
or acts and must include a statement as to the purpose for
which the evidence is to be offered.

(3) The notice must be Filed and sealed until the  time
of trial or until a plea of guilty is entered by the

defendant.

NEW SECTION. Section 49. codification instruction,
[Section 48) is intended to be codified as an integral part
of Title 46, chapter 13, part 1, and the provisions of Title

46, chapter 13, part 1, apply to {section 48].

NEW SECTION. Section 50. Repealer. Sections 46-10-201,

46-16-107, 46-17-103, 46-17-103, 46-17-204, 46-17-205,
46-17-211, and 46-17-301, MCA, are repealed.

~End-
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HOUSE STANDING COMMITTEE REPORT

March 5, 1993
Page 1 of 1

Mr., Speaker: We, the committee on Judiciary' report that
Senate Bill 125 (third reading copy -- blue) be concurred in as

amended . : _
Signed: 7L-«\.LW;{_- C. K;M
Russ FaggChadir
And, that such amendments read: Carried by: Rep. Fadg

1. Title,; line 21.
strike: "46-16-107,"

2. Page 9, line 7.
Strike: "All"

Insert: "Each"
Strike: "costs"

Insert: "cost"

3. Page 9, line 9. , |

Strike: "INITIATING the investigation"

Insert: "whose action created the cost, unless another
governmental entity agrees to or by law is required to bear
the cost" ‘ '

4. Page 29, line 11.
Strike: "48" |
Insert: "47"

5. Page 45, lines 8 through 12.
Strike: section 36 in its entirety
- Renumber: subsequent sections

6. Page 62, lines 14 and 16.

Strike: "48"
Insert: "47"
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A BILL FOR AN ACT ENTITLED:

SERATE BILL NO.

LAW REGARDING CRIMINAL PROCEDURE;

125

INTRODUCED BY VAN VALKENBURG, J. RICE

SB 0125/04

"AN ACT GENERALLY REVISING THE

INCREASING THE AMOUNT OF

GUARANTEED ARREST BOND CERTIFICATES; ELIMINATING THE USE OF

SEALED AFFIDAVITS IN SUPPORT OF A MOTION TO FILE A CHARGE OR

WARRANT;

PROVIDING FOR

THE WRITTEN ACKNOWLEDGEMENT OF

INFORMATION FOR A GUILTY PLEA; REQUIRING THE KEEPING OF A

LIST OF PERSONS TO WHOM SUBPOENAS ARE ISSUED; CLARIFYING THE

DISCLOSURE REQUIREMENTS REGARDING INFORMANTS; EXPARDING THE

USE OF VICTIM
REQUIREMENTS FOR THE DISCLOSURE OF

EVIDENCE OF OTHER CRIMES, WRONGS, OR

46-1-202,

46-8-113,

46-10-202,
46-11-405,
46-13-108,
46-14-312,
46-15-322,
46-16-122,

46-18-117,

MCA: AND REPEALING SECTIONS 46-10-201, 46-16-107,

46-17-103,

46-4-306,

46-8-115,

46-17-204,

46-11-110,
46-11-601,

46-13-110,
46-15-101,

46-15-323,
46-16-130,

46-18-201,

46-

46~8-201,

46-17-205,

IMPACT STATEMENTS;

5-101, 46-6-201,

46-11-302,
46-11-701,

46-13-202,
46-15-116,

46-15-324,

46-17-311,

46-18-202, 46-18-203,

ACTS;

46-9-201,

46-17-211,

CODIFYING THE NOTICE

THE INTENDED USE OF

46-11-332,
46-12-210,

46-13-203,
46-15-201,

46-36-26%7
46-18-111,

46-6-210,

46-9-412,

AND

AND

AMENDING SECTIONS

46-6-312,

46-~9-505,
46-11-401,
46-12-211,
46-13-210,
46-15-202,
46-16-116,
46-18-112,
46-18-222,
46-17-101,

46-17-301,
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Mca."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 46-=T=202, MCA, is amended to read:

“46~1-202. Definitions. As wused in this title, unless

the context requires otherwise, the following definitions

apply:

(1) T"Arraignment" means the formal act of calling the

defendant into open court to

enter a plea answering a

charge.

(2) “Arrest" means taking a person into custody in the

manner authorized by law.

(3) "Arrest warrant” means a written order from a court

directed to a peace officer or to some other person

specifically named commanding that officer or perscn to

arrest another. The

term includes the original warrant of
arrest and a copy certified by the issuing court.

(4) "Bail" means the security given for the primary

purpose of ensuring the presence of the defendant in a

pending criminal proceeding.

{5} "Charge" means a written statement that accuses a
peraon of the commission of an offense, that is presented to
a court, and that is contained in a complaint, information,

or indictment.
t6y--“Eonceaimenti--means--any--act--or--deception--done
- SB 125
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purposely-or-knowingiy-upon-sr-sueside~—the—-premises—of--na
whoitesate--or-retati-store-or-other-merzantite-sstabitahment
with-the-intent-to-~deprive-the-merchant-of-aiit--or--pare--of
the-vatue-of-the-merchandises

+#3416) “Conviction” means a judgment or sentence
entered upon a guilty plea or upon a verdict or £finding of
guilty rendered by a legally constituted jury or by a court
of competent jurisdiction authorized to try the case without
a jury.

+8¥(7) "Court"” means a place where justice is
judicially administered and includes the judge of the court.

+9¥(8) "Included cffense” means an offense that:

(a) is established by proof of the same or less than
all the facts required to establish the commission of the
offense charged;

(b) consists of an attempt to commit the offense
charged or to commit an offense otherwise included in the
offense charged; or

{c) differs from the offense charged only in the
respect that a less serious injury or risk to the same
person, property, or public interest or a lesser kind of
culpability suffices to establish its commission.

t36¥{9) "Judge" means a person who is vested by Ilaw
with the power to perform judicial functions,

¢334(10) "Judgment” means an adjudication by a court
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that the defendant is guilty or nﬁt guilty, and if the
adjudication is that the defendant is guilty, it includes
the sentence proncunced by the court.

t*2+(11) "Make available for examination and
reproduction” means to make material and information that is
subject to disclosure available upon reguest at a designated
pPlace during specified reasonable times and to provide
suitable facilities or arrangements for reproducing it. The
term does not mean that the disclosing party is required to
make coples at its expense, to deliver the materials or
information to the other party, or to supply the facilities
or materials required to carry out tests on disclosed items.
The parties may by mutual consent make other or additional
arrangements.

t333(12) "New trial” means a reexamination of the issue
in the same court before another jury after a verdict or
finding has been rendered.

t34y(13) “Notice to appear" means a written direction
that is issued by a peace officer and that re
to appear before a court at a stated time and place to
answer a charge for the alleged commission of an offense.

t35¥(14) "Offense"” means a violation of any penal
statute of this state or any ordinance of its political

subdivisions,

t¥6¥(15) "Parole" means the release to the community of
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a prisoner by a decision of the board of pardons prior to
the expiration of the prisoner's term subject to conditions
imposed by the board of pardons and the supervision of the
department of corrections and human services,

+3?3(16) "Peace officer" means any person who by virtue
of the person's office or public employment is vested by law
with a duty to maintain public order and make arrests for
offenses while acting within the scope o©of the person's
authority.

tx683(17) “Persistent felony offender™ means an offender
who has previously been cenvicted of a felony and who is
presently being sentenced for a second felony committed on a
different occasion than the first. An offender is considered
to have been previously convicted of a felony if:

(a} the previous felony conviction was for an offense
committed in this state or any other jurisdiction for which
a sentence of imprisonment in excess of 1 year could have
been imposed;

{b) less than 5 vyears have elapsed between the
commission of the present offense and either:

(i} the previous felony conviction; or

(ii) the offender's release on parole or otherwise from
prison or other commitment imposed as a result of a previous
felony conviction; and

{c) the offender has not been pardoned on the ground of

-5 8B 125
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innocence and the conviction has not been set aside at the
postconviction hearing.

t393(18) "Place of trial® means the geographical
location and political subdivision in which the court that
will hear the cause is situated.

+284(19) “Preliminary examination" means a hearing
before a judge for the purpose of determining if there is
probable cause to believe a felony has been committed by the
defendant.

t23}3(20) "Probation” means release by the court without
imprisonment of a defendant found guilty of a crime. The
release is subject to the supervision of the department of
correctiong and human services upon direction of the court.

t22y{21) “"Prosecutor" means an elected or appointed
attorney who is vested by law with the power to initiate and
carry out criminal proceedings on behalf of the state or a
political subdivision.

+233(22) “"Same transaction" means conduct consisting of
a series of acts or omissions that are motivated by:

(a) a purpose to accomplish a criminal objective and
that are necessary or incidental to the accomplishment of
that objective; or

(b} a common purpose or plan that results in the
repeated commission cf the same offense or effect upon the

same person or the property of the same person.

-6~ SB 125
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¢t2434{23) "Search warrant” means an order that is:

fa) in writing;

(b) in the name of the state;

(c) signed by a judge;

(d) a particular description of the place, object, or
person to be searched and the evidence, contraband, or
person to be seized; and

(e} directed to a peace officer and commands the peace
officer to search for evidence, contraband, or persons.

t253(24) "Sentence"” means the judicial disposition of a
eriminal proceeding upon a plea, verdict, or €finding of
guilty.

+26¥(25) "Statement"” means:

{a) a writing signed or otherwise adopted or approved
by a person;

{b} a video or audio recording of a person's
communications or a transcript of the communications; and

{c) a writing containing a summary of a persan's oral
communications or admissions.

£2¥4(26) "Summons" means a written order issued by the
court that commands a person to appear before a court at a
stated time and place to answer a charge for the offense set
forth in the order.

+285(27) “"Superseded notes" means handwritten notes,

including field notes, that have been substantially
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incorporated into a statement. The notes may not be
considered a statement and are not subject to disclosure
except as provided in 46-15-324.

1294 (28) "Temporary road block” means any structure,
device, or means used by a peace officer for the purpose of
controlling all traffic through a point on the highway where
all vehicles may be slowed or stopped.

t383(29) “Witness" means a person whose testimony is
desired in a proceeding or investigation by a grand jury or
in a criminal action, prosecution, or proceeding.

t313)(30) “"Work product” means legal research, records,
correspondence, reports, and memoranda, both written and
oral, to the extent that they contain the opinions,
thecries, and conclusions of the prosecutor, defense

counsel, or their staff or investigators."

Section 2. Section 46-4-306, MCA, is amended to read:

"46~4~-306. Applicability of other laws -- costs. {1}
The fees and mileage of witnesses subpoenaed pursuant to
this part are the same as those required in criminal
actions. The state shall bear all costs, including the cost
of service, when the application for the subpoena is made by
the attorney general, and the appropriate county shall bear
all costs, including the cost of service, when the
application for the subpoena is made by a county attorney,

and the appropriate city shall bear all costs, including the
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cost of service, when the application for the subpoena is

made by a city attorney.

(2) All provisiona relating to subpoenas in criminal
actions apply to subpoenas issued pursuant to this part,
including the provisions of 46-15-112, 46-15-113, and
46-15-129,

(3) A¥* EACH investigative ecosts COST, including

testing of evidence and persons, must be borne by the

governmental entity regquesting INIFIAPING the--investigation

WHOSE ACTION CREATED THE COST, UNLESS ANOTHER GOVERNMENTAL

ENTITY AGREES TO OR BY LAW IS REQUIRED TO BEAR THE COST."

Section 3. section 46-5-101, MCA, is amended to read:
"46-5-101. Searches and seizures -—- when authorized. A
search of a person, object, or place may be made and
evidence, contraband, and persons may be seized in
accordance with Title 46 when a search is made:
{1} by the authority of a search warrant; or
(2) in accordance with judigially recognized exceptions
to the warrant requirement.”
Section 4. section 45-6-201, MCA, is amended to read:
*46-6-201. Issuance of arrest warrant upon coaplaint.
t1y-A-compiaintr-as-the-basis-of-an-arresc-warrantr-shaii-be
Tn-writing=
t2)--When-a-compiaint-is-presented-to-a-court-charging-a

persen-with-the-commission—of-an-effense;--the--court-—shaii
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e:améne—-npcn--oath—ehe—compiainaﬂt-and—may“aiso—examine-nny
witnessess

t3 If it appears from the contents of the complaint
and the examination of the complainant and from the
examination of other witnesses or aftfidavita, if any, that
there is probable cause to believe that the person against
whom the complaint was made has committed an offense, a
warrant shall be issued by the court for the arrest of the
person complained against. The court, in its discretion, may
issue a summons instead of a warrant. Upon the reguest of

the eeunty--ateorney brosecutor, the court shall issue a

summons instead of a warrant. More than one warrant or

sSummEens may issue on the same complaint.”
Section 5. section 46-6-210, MCA, is amended to read:

"46-6-210. Arrest by peace officer. a peace officer may

arrest a person when the officer has a warrant commanding
that the person be arrested or when the officer believes on
reasonable grounds:

(1) that a warrant for the person's arrest has been

issued in this state, except that unless otherwise provided

by law, a warrant for viclation of a city ordinance may not
be acted upon unless the person is located within the limits

of the city in which the wviolation is alleged to have

occurred; or

(2) that a felony warrant for the person's arrest has
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been issued in another jurisdiction.”

Section 6. section 46-6-312, MCA, is amended to read:

"46-6-312. Manner of arrest without warrant. A peace
officer or--person making an arrest without a warrant shall
inform the person to be arrested of the officer's authority,
of the intention to arrest that person, and of the cause of
the arrest, except when the person to be arrested is
actually engaged in the commission of or in an attempt to
commit an offense or is pursued immediately after its
commission, after an escape, or when the giving o©f the
information will imperil the arrest."

Section 7. section 46-8-113, MCA, is amended to read:

"46-8-113. Payment for court-appointed counsel by
defendant. (1) The court may require a convicted defendant
to pay the costs of court-appointed counsel as a part of or

a condition under the sentence imposed as provided in Title

46.
(2} Costs must be limited to reascnable compensation
and ¢osts incurred by the court-appointed counsel in the

criminal proceeding.

{(3) The court may not sentence a defendant to pay the
costs of court-appointed counsel unless the defendant is or
will be able to pay them. In determining the amount and
method of payment of costs, the court shall take into

account the financial resources of the defendant and the
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nature of the burden that payment of costs will impose.

(4) A defendant who has been sentenced to pay costs and
who-is-eble-to-but-refuses-or-faiis-co-pay-those--essts may
at any time petition the court that sentenced the defendant
for remission of the payment of costs or of any unpaid
portion of the costs. If it appears to the satisfaction of
the court that payment of the amount due will impose
manifest hardship on the defendant or the defendant's
immediate family, the court may remit all or part of the
amount due in costs or modify the method of payment."

Section 8. Section 46-8-115, MCA, is amended to read:

¥46-8-115. Effect of nonpayment. (1) When a defendant
who is sentenced to pay the costs of court-appointed counsel
defaults in payment of the costs or of any installment, the
court on motion of the ceounty-aecterney prosecutor or on its
own motion may reguire him the defendant to show cause why
the default should not be treated as contempt of court and
may issue a show cause citation or an arrest warrant
requiring the defendant's appearance.

(2) Unless the defendant shows that the default was not
attributable to an intentional refusal to obey the order of
the court or te a failure on the defendant's part to make a
good faith effort to make the payment, the court may find
that the default constitutes civil contempt.

(3) The term of imprisonment for contempt for
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nonpayment of the costs of court-appointed counsel must be
get forth in the judgment and may not exceed 1 day for each
$25 of the payment, 30 days if the order for payment of
costs was imposed upon conviction of a misdemeanor, or 1
year in any other case, whichever is the shorter period. A
person committed for nonpayment of c¢osts must be given
credit toward payment for each day of imprisonment at the
rate specified in the judgment,

{4) 1If it appears to the satisfaction of the court that
the default in the payment of costs is not contempt, the
court may enter an order allowing the defendant additional
time for payment, reducing the amount of the payment or of
each installment, or revoking the order for payment of the
unpaid portion of the costs in whole or in part.

(5) A default in the payment of c¢osts or any
installment may be collected by any means authorized by law
for the enforcement of a judgment. The writ of execution for
the collection of c¢osts may not discharge a defendant
committed to imprisonment for contempt until the amount of
the payment for costs has actually been collected.”

Section 9. section 46-8-201, MCA, is amended to read:

"46-8-201. Remuneration of appointed counsel. (1)
Whenever in a criminal proceeding an attorney represents or
defends any perscn by order of the court on the ground that

the person is financially unable to employ counsel, the
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attorney must be paid for the services a sum as a districe
eosurt judge or justice of the state supreme court certifies
to be a reasonable compensation and be reimbursed for
reascnable costs incurred in the criminal proceeding.

(2) The expense of implementing subsection (1) is
chargeable as provided in 3-5-901 to the county in which the
proceeding arose, the state, or both, except that:

{a) in proceedings solely involving the violation of a
city ordinance or state statute prosecuted in a municipal or
city court, the expense is chargeable to the city or town in
which the proceeding arcse; or

(b) when there has been an arrest by agents of the
department of fish, wildlife, and parks or agents of the
department of Jjustice and the charge is prosecuted by
personnel of the state agency that made the charge, the
expense must be borne by the prosecuting state agency."

Section 10. section 46-9-201, MCA, is amended to read:

"46-9-201. Who may admit to bail. A judge may adnmit to
bail any defendant properly appearing before him the judge
in a bail proceeding. When bound over to any court or judge
having jurisdiction of the offense charged, bail must be
continued provided that the court or judge having
jurisdiction may increase, reduce, or substitute bail. on
appeal, a Jjudge before whom the trial was had or a judge

having the power to issue a2 writ of habeas corpus may admit
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the defendant to bail, For purposes of this section, a
defendant's appearance before a judge may be either by
physical appearance befcre the court ar by two-way
electronic audio-videc communication as provided in 46-~9-%15
46-9-206."

Section 11. section 46-9-412, MCA, is amended to read:

"45-9-412. Guaranteed arrest bond certificates. {1y A
domestic ar foreign surety company that has qualified to
transact surety busipness in this state may, in any vyear,
become surety in an amount not exceeding §588 §1,000 with
respect to any guaranteed arrest bond certificates issued in
the year by an automobile c¢lub or association or by an
insurance company authorized to write automobile liability
insurance within this state by filing with the commissioner
of insurance an undertaking to become surety.

(2) The form of the undertaking must be prescribed by
the commissioner of insurance and must include those matters

required by 46-9-401."

Section 12, gection 465-9-5305, MCA, is amended to read:
"46-9-505. Issuance of arrest warrant —— redetermining

bail. (1) Upon failure to comply with any condition of a
bail or recognizance, the court having jurisdiction at the
time of sueh the failure may, in addition to any other
action provided by law, issue a warrant for the arrest of

the person at-tiberty-on-bati-er-en-his-own-recegqnizance,
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(2} On verified application by the state prosecutor
setting forth facts or circumstances constituting a breach
or threatened breach of any of the conditions of the bail or
a threat or an attempt to influence the pending proceeding,
the court may issue a warrant for the arrest of the
defendant.

(3) Upon the arrest, the defendant shaii must be
brought before the court without unnecessary delay and the
court shall conduct a hearing and determine bail in

accordance with 46-9-311."

Section 13. section 46-10-202, MCA, is amended to read:

"46-10-202. Presentation of evidence. (1) The defendant
may not enter a plea. The judge shall hear the evidence
without unnpecessary delay. All witnesses must be examined in
the presence of the defendant ., The defendant may
cross—-examine witnesses against the defendant and may
introduce evidence in the defendant's own behalf. For
purposes of this section, a preliminary examination
ed by the use of two-way electronic audio-video
communication that allows all of the participants to be
observed and heard by all other participants and that allows
the defendant to cross-examine witnesses is considered to be
an examination of a witness in the presence of the
defendant, Two-way electronic audio-visual audic-video

communication may not be used unless the defendant's counsel
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is physically present with mis-ctient the defendant, unless
this requirement is waived by the defendant.

{2) During the examination of a witness or when the
defendant is making a statement or testifying, the judge
may, and on the reguest of the defendant or state shall,
exclude all other witnesses. The judge may also cause the
witnesses to be kept separate and to be prevented from
communicating with each other until all are examined.

(3) An objection to evidence on the ground that it has
been acquired by unlawful means is not properly made at the
preliminary examination. Motions to suppress must be made to
the trial court as provided in 46-13-302.

(4) For purposes of a hearing under this chapter, a
defendant may, in the discretion of the court, appear before
the court either by physical appearance oOr by two-way
electronic audio-video communication. The audio-video
communication must operate so that the defendant and the
judge can see each other simultaneously and converse with

each other. so that the defendant and his the defendant's

counsel, if any, can communicate privately, and soc that the

defendant and his Lthe defendant's counsel are both

physically present in the same place during the two-way
electranic audio-video communication. The defendant may
waive the requirement that his counsel be in the defendant's

physical presence during the two-way electronic audio-video
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communication. A judge may order a defendant's physical
appearance in court for a preliminary examination,"
Section 14. section 46-11-110, MCA, is amended to read:
"46-11~-110. Piling complaint. t*%¥ When a complaint is
presented to a court charging a person with the commission
of an offense, the court shall examine the compiainant SWORN
COMPLAINT and or any affidavits, if filed, to determine

whether probable cause exists to allow the filing of a

charge may-be-fiied.
t23--¥f-tt-appears-from--an--affidavit--fi+ied--with-—the
charge--sr--from--testimony-of-the-compiainant-that—there-is
probable-cause-te-beltieve-that-an-offense-has-bean-committed
and-that—-the-person-against-whom--the-—echarge--is——-made——has

committed-~ity-—-the-court-shalti-issue-a-summons-or-an—arrest

warranes"

Section 15. section 46-11-302, MCA, is amended to read:

"46-11-302. Challenges to grand jury or grand jurors.
(1) The ecounty-atterney-or-attorney-generat prosecutolr may
challenge the panel of a grand jury on the ground that the
grand jury was not selected, drawn, or summoned according to
law and may challenge an individual juror on the ground that
the Jjuror is not legally qualified. Challenges must be made

before the administration of the ocath of the jurors, may be

oral or in writing, and must be tried and decided by the

court.
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(2) At any time for cause shown, the district court may
excuse or discharge a juror either temporarily or
permanently, and in the latter event, the court may impanel
another person in place of the juror discharged.

(3) A motion to dismiss the indictment may be based on
the 4ground that the grand jury was not selected, drawn, or
summoned according to law or that an individual juror was
nat legally qualified., An indictment may not be dismissed on
the ground that one or more members are not legally
qualified if it appears <from the record kept pursuant to
this part that eight or more jurors, after deducting those

not legally qualified, concurred in finding the indictment."

Section 16. section 46-11-332, MCA, is amended to read:
"46-11-332. Presenting the indictment. (1) An
indictment, when found by the grand jury, must be signed by
and presented by the foreman to the district court in the
presence of the grand jury and must be filed with the clerk.
The district court shall then issue a an arrest warrant or
surmons for the defendant.

{2) If a complaint or information is pending against
the defendant and eight jurors do not concur in EFinding an

indictment, the foreman shall report the decision to the

district court judge."

Section 17. Section 46-11-401, MCA, is amended to read:

"46-11-401. Porm of charge. (1) The charge must be in
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writing and in the name of the state or the appropriate
municipality and must specify the diseriet court in which
the charge is filed. The charge must be a plain, concise,
and definite statement of the offense charged, including the
name of the offense, whether the offense is a misdemeancr or
felony, the name of the person charged, and the time and
place of the offense as definitely as can be determined. The
charge must state for each count the official or customary
citation of the statute, rule, regulation, or other
provision of 1law that the defendant is alleged to have
violated.

(2) If the charge is by information or indictment, it
must include endorsed on the information or indictment the
names of the witnesses for the state, if known.

{3) If the charge is by complaint, it must be signed on

cath by a peace officer, by a person having knowledge of the

facts, or by the prosecutor.

(4} If the charge is by information, it must be signed
by the prosecutor. If the charge is by indictment, it must
be signed by the foreman of the grand jury.

(5) The distriet court, on motion of the defendant, may
strike surplusage from the indictment or information.

(6) A charge may not be dismissed because of a formal

defect that does not tend to prejudice a substantial right

of the defendant."
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Section 18. section 46-11-405, MCA, is amended to read:
"46-11-405. Discharge of codefendant. (1) When two or
more>persons are included in the same charge, the court may,
at any time before the defendants have gone into their
defense, on the application of the county—-—-attarney
prosecutor, direct any defendant to be discharged so that he
the defendant may be a witness for the seate prosecution.
{2) When two or more persons are included in the same
indictment or information and the court is of the apinion
that in regard to a particular defendant there is not

sufficient evidence to require the defendant to put him on

his a defense, the court must order him that defendant to be
discharged before the evidence is closed 50 that he the

discharged defendant may be a witness for his the

codefendant.”

Section 19. section 46-11-601, MCA, is amended to read:

*46-11-601. Recognizance by or deposition of witness.
(1) If the detendant is held to answer after a preliminary
examination, er after the defendant has waived a preliminary
examination, er after the district court has granted leave
to file an information, or after an indictment has been
returned, the judge may:

(a) require any material witness for the state or
defendant to enter into a written undertaking to appear at

the trial; and
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(b} provide for the forfeiture of a sum certain in the
event the witness does not appear at the trial.

{(2) Any witness who refuses to enter into a written
undertaking may be remanded to custody but shaii may not be

held longer than is necessary to take hés the witness's

deposition. After the deposition is taken, the witness must
be immediately discharged.
(3) Sueh The deposition must be taken in the presence

of the esunty-attorney prosecutor and the defendant and his

the defendant's counsel unless either the county-——ateerney

prosecutor or the defendant and his the defendant's counsel

fail to attend after reasonable notice of the time and place

set for taking the deposition.”

Section 20. section 46-11-701, MCA, is amended to read-

"46-11-701. Pretrial proceedings —— exclusion of public
and sealing of records. (1) Except as provided in this
section, pretrial proceedings and records of those
proceedings are open to the public. If, at the pretrial
proceedings, testimony or evidence is presented that is
likely to threaten the fairness of a trial, the presiding
officer shall advise those present of the danger and shall
seek the voluntary cooperation of the news media in delaying
dissemination of potentially prejudicial information until
the impaneling of the jury or until an earlier time

consistent with the administration of justice.
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{2) The defendant may move that all or part of the
proceeding be closed to the public, or with the consent of
the defendant, the judge may take action on the judge's own
motion.

{3) The judge may close a preliminary hearing, bail
hearing, or any other pretrial proceeding, including a
hearing on a motion to suppress, and may seal the record
only if:

(a) the dissemination of information from the pretrial
proceeding and its record would create a clear and present
danger to the fairness of the trial; and

{b} the prejudicial effect of the information on trial
fairness cannot be avoided by any reasonable alternative
means.

(4) Whenever all or part of any pretrial proceeding is
held in chambers or otherwise closed to the public under
this sectien, a complete record must be kept and made
available to the public following the completion of the
trial or earlier if consistent with trial fairness.

(5) When the judge determines that all or part of a
document filed in support of a charge or warrant would
present a clear and present danger to the defendant's right
to a fair trial, the document or portion of the document
must be sealed until the trial is completed unless the

document or portion of the document must be used for trial
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fairness.
t6y--An-affidavit-£ited-itn-support-cf-a-motien-£for-ieave
to--fite-n-charge-or-warrant-muse-be-scated-uniess-the-judge
determinen--that--disctosure—-of--the--information--in-——the
affidavit--is-—required-—-to--protect—-the-heatthy;-safety;-or

weitfare-of-the-pubiies"

Section 21. section 46-12-210, MCA, is amended to read:

“46-12-210. Advice to defendant. (1) Before accepting a
plea of gquilty, the court shall determine that the defendant
understands the following:

tx3y (a) iil the nature of the charge for which the
plea is offered;

tb}(ii) the mandatory minimum penalty provided by law,
if any; .

tey(iii) the maximum penalty provided by law, including
the effect of any penalty enhancement provision or special
parole restriction; and

td¥{iv) when applicable, the requirement that the court
may also order the defendant to make restitution of the
casts and assessments provided by law;

t2¥{b) if the defendant is not represented by an
attorney, the fact that ke the defendant has the right to be
represented by an attorney at every stage of the proceeding
againse-him and that, if necessary, one will be appeointed to

represent the defendant;
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+33¥(c) that the defendant bas the right:

ta¥y{i) to plead not guilty or to persist in that plea
if it has already been made;

tb¥(ii) to be tried by a jury and at the trial has the
right to the assistance of counsel;

te¥y(iii) to confront and cross—examine witnesses against
the defendant; and

t4¥(iv) not to be compelled to reveal personally
incriminating information;

t43(d) that if the defendant pleads guilty in
fulfillment of a plea agreement, the court is not required
to accept the terms ofF the agreement and that the defendant
may not be entitled to withdraw the plea if the agreement is
not accepted pursuant to 46-12-211;

+5¥(e) that if the defendant's plea of guilty is
accepted by the courts, there will not be a further trial of
any kind, 8o that by pleading guilty the defendant waives
the right to a trial; and

+63(£) that if the defendant is not a United S5States
citizen, a guilty plea might result in deportation from or
exclusion from admigsion to the United States or denial of
naturalization under federal law.

({2) The requirements of subsection (1) may be

accomplished by the defendant filing a written

acknowledgment of the information contained in subsection
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).

Section 22. Ssection 46-12-211, MCA, is amended to read:

"46-12-211. Plea agreement procedure. (1) The
prosecutor and the attorney for the defendant, or the
defendant when acting pro se, may engage in discussions with
a view toward reaching an agreement that, upon the entering
of a plea of guilty to a charged cffense or to a lesser or
related offense, the prosecutor will de any of the
following:

(a) move for dismissal of other charges;

{b) agree that a specific sentence is the appropriate
disposition of the case; or

(¢} make a recommendation, or agree not to oppose the
defendant's request, for a particular sentence, with the
understanding that the recommendaticn or request may not be
binding upon the court.

{2) If a plea agreement has been reached by the
parties, the court shall, on the record, require a
disclosure of the agreement in open court or, on a showing
of goeod cause in camera, at the time the plea is offered. If
the agreement is of the type specified in subsection (1)(a)
or (1)(b), the court may accgpt or reject the agreement, or
may defer its decision as to the acceptance or rejection
until there has been an opportunity to consider the

presentence report. If the agreement is of the type
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specified in subsection (l){c), the court shall advise the
defendant that, if the court does not accept the
recommendation or request, the defendant nevertheless has no
right to withdraw the plea.

(3) If the court accepts a plea agreement, the court
shall inform the defendant that it will embody in the
judgment and sentence the disposition provided for in the
plea agreement.

{4) If the court rejects the a plea agreement of the

type specified in subsection {1){a) or ({l)ib), the court

shall, on the record, inform the parties of this fact and
advise the defendant that the court is not bound by the plea
agreement, afford the defendant an opportunity to withdraw
the plea, and advise the defendant that if the defendant
persists in the guilty plea, the disposition of the case may
be less favorable to the defendant than that contemplated by

the plea agreement,"

Section 23. section 46-13-108, MCA, is amended to read:

persistant
pe

*"46-13-108. Notice by prosecutor seeking
felony offender status. (1) Except for gocd cause shown, if
the progsecution sgeeks treatment of the accused as a
persistent felony offender, notice of that fact must be
given at or before the omnibus hearing pursuant to 46-%3-38%
46-13-110.

(2) The notice must specify the alleged prior
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convictions and may not be made known to the jury before the
verdict is returned except as allowed by the Montana Rules
of Evidence.

(3) 1If the defendant objects to the allegations
contained in the notice, the judge shall conduct a hearing
to determine if the allegations in the notice are true.

{4) The hearing must be held before the judge alone. IE
the judge finds any allegations of the prior convictions are
true, the accused must be sentenced as provided by law.

(5) The notice must be filed and sealed until the time
of trial or wuntil a plea of guilty is given by the
defendant .

Section 24. Ssection 46-13-1106, MCA, is amended to read:

"46-13-110. Owmnibus hearing. (1) Within a reasonable
time following the entry of a not guilty plea but not less
than 30 days before trial, the court shall hold an omnibus
hearing.

(2) The purpose of the hearing is to expedite the
procedureg leading un to the tr

{3} The presence of the defendant is not reguired. The
prosecutor and the defendant's counsel shall attend the
hearing and must be prepared to discuss any pretrial matter
appropriate to the case, including but not limited to:

(a} Jjoinder and severance of offenses or defendants,

46-11-404, 46-13-210 and 46-13-211;
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{b) double jeopardy, 46-11-410, 46-11-503, and
46-11-504;

(c) the need for exclusion of the public and for
gealing records of any pretrial proceedings, 46-11-701;

(d) neotification of the existence of a plea agreement,
46-12-211;

(e} disclosure and discovery motions, Title 46, chapter
15, part 3;

(f) notice of reliance on certain defenses, 46-15-323;

{(g) notice of seeking enhanced--punishment persistent

felony offender status, 46-13-5683 46-13-108;

{h) notice of other crimes, wrongs, or acts, #6-33-583
[section 48 47];

{i) motion to suppress, 46-13-301 and 46-13-302;

{j) motion to dismiss, 46-13-401 and 46-13-402;

(k) motion for change of place of trial, 46-13-203
through 46-13-205;

{1) reasocnableness of bail, Title 46, chapter 9; and

(m) stipulations.

{4) At the conclusion of the hearing, a court-approved
memorandum of the matters settled must pe signed by the
court and counsel and filed with the courk.

(%) BAny motions made pursuant to subsecticns (1)
through (3) may be ruled on by the court at the time of the

hearing, where appropriate, Or may be scheduled for briefing
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and further hearing as the court considers necessary."

Section 25. Section 46-13-202, MCA, is amended to read:

"46-13~202. Motion for continuance. (1) The defendant
or the state prosecutor may move for a continuance. If the
motioﬁﬂ;s made more than 30 days after arraignment or at any
time after trial has begun, the court may require that it be
supported by affidavit.

(2) The court may upon the motion of either party or
upon the court's own motion order a continuance if the
interests of justice so reguire.

(3) All motions for continuance are addressed to the
discretion of the trial court and shai® must be considered
in the 1light of the diligence shown on the part of the
movant. This section shaii must be construed to the end that
criminal cases are tried with due diligence

consonant with

the rights of the defendant and the atate prosecution to a

speedy trial.™
Section 26. section 46-13-203, MCA, is amended to read:
*46-13-203. Change of place of trial for prejudice. (1)
The defendant or the prosecution may move for a change of
place of trial on the ground that there exists in the county
in which the charge is pending such prejudice that a fair
trial cannot be had in the county.
{2) If the district court determines that there

exists

in the county in which the prosecution ia pending such
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prejudice that a fair trial cannot be had, the district
court shall:

{(a} transfer the cause to any other county in which a
fair trial may be had:

(by direct that a jury be selected in any county where
a fair trial may be had and then returned to the county
where the preosecution is pending to try the case; or

{c} take any other action designed to ensure that a

fair trial may be had.*®

Section 27. sSection 46-13-210, MCA, is amended to read:

"46-13-210. Trial of indictments, informations,
complaints, or defendants together. The court may order two
or more indictments, informations, complaints, or defendants
to be tried together if the interests of justice require and
the charges or defendants could have been joined in a single
indictment, information, or complaint as provided for in
46~-32-2137-46-15-3227—-and-46-15-323 46-11-404."

Section 28. section 46-14-312, MCA, is amended to read:
46-14-312, Sentence to be imposed. (1) If the court
finds that the defendant at the time of the commission of
the offense of which the defendant was convicted did not
suffer from a mental disease or defect as described in
46-14-311, the court shall sentence the defendant as
provided in Title 46, chapter 18.

{2) If the court finds that the defendant at the time
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of the commission of the offense suffered Ffrom a mental
disease or defect as described in 46-14-311, any mandatory
minimum sentence prescribed by law for the offense need not
apply .and the court shall sentence the defendant to be
committed to the custody of the director of the department
of corrections and human services to be placed 1in an
appropriate institution for custody, care, and treatment for
a definite period of time not to exceed the maximum term of
imprisonment that could be imposed under subsection (1). The
authority of the court with regard to sentencing is the same
as authorized 1in Title 46, chapter 18, if the treatment of
the individual and the protection of the public are provided
for.

(3) Either the director or a defendant whose sentence
has been imposed under subsection {2) may petition the
sentencing court for review of the sentence if the
professional person certifies that:

(a) the defendant no longer suffers from a mental
disease or defect;

(b) the defendant's mental disease or defect no longer

renders him the defendant unable to appreciate the

criminality of his the defendant's conduct or to conform his

the defendant's conduct to the requirements of law; or

(c) the defendant suffers from a mental disease or

defect that makes him the defendant a danger to himse:f Lhe
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defendant or others, but either there is no treatment

available for his the mental disease or defect or he the
defendant refuses to cooperate with treatment.

{4) The sentencing court may make any order not
inconsistent with its original sentencing authority except
that the length of confinement or supervision must be equal
to that of the original sentence. The professicnal person

shall review the defendant's status each year."

Section 29. section 46-15-101, MCA, is amended to read:
"46-15-101, Subpoenas. (1) After the filing of charges
and upon the request of the progsecuting attorney, the
defendant, or the defendant's attorney, the clerk of the
court shall issue Subpoenas with the name of the person to
whom each subpoena is directed, commanding the person to

appear and to give testimony. The court shall maintain a

list of the names of the persons to whom subpoenas are

issued.

(2) A subpoena must state the name of the court and the
title, if any, of the proceeding and must command each
person to whom it is directed to attend and give testimony
at the time and place specified in the subpoena.

(3) The court, upon a timely motion, may quash or
modify a subpoena if compliance would be unreasonable or

oppressive.”

Section 30. section 46-15-116, MCA, is amended to read:
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*46-15-116. Fees, costs, and expensesd. (1) When a
person attends before a judge, grand jury. or court as a
witness in a criminal case upon a subpoena, the witness
shall receive the witness fee prescribed by Title 26,
chapter 2, part 5. The court, on motion by either party, may
allow additional fees for expert witnesses.

(2) The court may determine the reasonable and
necessary expenses of subpoenaed witnesses and order the
clerk of the court tc pay the expenses from the appropriate
city or county treasury.

(3) When a person is subpoenaed in this state to
testify in another state or is subpoenaed from another state
to testify in this state, the person must be paid for
lodging, mileage or travel, and per diem, the sum equal to
that allowed by Title 2, chapter 18, part 5, for each day
that the person is required to travel and attend as a
witness. If the state where the witness 1is found has by
statutory enactment required that the subpoenaed witness be
paid an amount in excess of the amount specified in this
section, the witneaa may be paid the amount required by that
state.

{4) According to procedures required by the supreme
court administrator, wunder 3-5-902, the clerk of the
district court shall submit to the administrator a detailed

Btatement containing a list of witnesses and the amount of
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expenses paid to each witness by the county. Upon receipt
and verification of the statement, the administrator shall
promptly reimburse the designated county £for all or a
portien cf the witness expenses. The county shall deposit

the amount reimbursed in its general fund unless the county

has a district court fund. If the county has a district

court fund, the amount reimbursed must be deposited in the

district court fund.”

Section 31. section 46-15-201, MCA, is amended to read:

"46-15-201. When depositions may be taken. (1) 1In
district or municipal court cases, a deposition may be taken
if it appears that a prospective witness:

fa) is likely to be either wunable to attend or
otherwise prevented from attending a trial or hearing;

{b} 1is 1likely ¢to be absent from the state at the time
of the trial or hearing; or

{c) 1is unwilling to provide relevant information to a
requesting party and the witness's testimony is material and
necessary in order to prevent a failure of justice. The
diskriet court shall, upon motion of any party and proper
notice, order that the testimony of the witness be taken by
deposition and that any designated bocks, papers, documents,
or tangible objects, not privileged, be introduced at the
time the deposition is taken.

{2) The witness whose deposition is to be taken may be
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required by subpoena to attend at any place designated by
the diskeiet court, taking into account the convenience of
the parties and of the witness.

(3) 1If the defendant is charged with a felony and it
appears upon the affidavit of counsel for a party that good
cause exists to believe that a witness will not respond to.a
subpoena and the administration of justice requires, any
district judge may issue an arrest warrant commanding the
arrest of a material witness. The arrest warrant must
further order a deposition to be taken without unnecessary
delay. A person may not be imprisoned for the purpose of
securing testimony in any criminal proceeding longer than is
necessary to take the person's deposition."’

Section 32. section 46-15-202, MCA, is amended to read:

"46-15~202. Procedure for taking depositions. (1) The
party at whose instance a deposition is to be taken shall
give to every other party reasonable written notice of the
time and place for taking the deposition. The notice must
State the name and address of each person to be examined. On
motion of the party upon whom the notice is served, the
municipal or district court for cause shown may extend or
shorten the time or change the place for taking the
deposition.

(2) A deposition must be taken in the manner provided

in ¢ivil actions. The distriet court, upon request, may
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direct that a deposition be taken on written interrogatories
in the manner provided in civil actions. However, a
deposition may not be taken of a party defendant without his

the defendant's consent, and the scope and manner of

examination and cross-examination must be restricted as
would be allowed in the trial itself,

(3) The deposition must be filed with the diseriee
court making the order and held wuntil the trial. Either
party shall make available to the other partys or the other
party's counsel; for examination and use at the taking of
the deposition any relevant, nonprivileged statement of the
witness being deposed that is in the possession of either
party.

{4) Objections to deposition testimony or evidence or
parts of the testimony or evidence may be reserved for
subsequent determination by the distriet court.

{S) Unless a defendant in custody has waived, in
writing, the right to be present at the taking of a
deposition, the officer having custody of the defendant must
be notified of the time and place set for the deposition.
The officer having custody shall produce the defendant and
keep the defendant in the presence of a witness during the
deposition.

(6) A defendant not in custody who fails to appear.,

without good cause, at the taking of a deposition after
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being notified of the time and place set for the deposition
will be considered tc have waived the right to be present as
provided in 46-16-122. The waiver includes a waiver of any
objection to the taking and use of the deposition based upon
that right.

{7) Whenever a deposition is taken at the instance of
the prosecution or whenever a deposition 1is taken at the
instance of a defendant who is unable to bear the expense of
taking a deposition, the distriect court shall direct that
the expense of travel and subsistence of the defendant and
the defendant's counsel for attendance at the examination
and the cost of the transcript of the deposition be paid by

the city for a municipal court proceeding or by the state

for a district court proceeding.”

Section 33. sSection 46-15-322, MCA, is amended to read:

"46-15-322, Disclosure by prosecution. (1) Upon
reqgquest, the prosecuteor shall make available to the
defendant for examination and reproduction the following
material and information within the prosecutor's possession
or contrel:

(a) the names, addresses, and statements of all persons
whom the prosecutor may call as witnesses 1in the
ease-in-chief casgse in chief;

{b} all written or oral statements of the defendant and

of any perscn who will be tried with the defendant;
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(c) all written reports or statements of experts who
have personally examined the defendant or any evidence in
the particular case, together with the results of physical
examinations, scientific tests, experiments, or comparisons;

(d) all papers, documents, photographs, or tangible
objects that the prosecutor may use at trial or that were
obtained from or purportedly belong to the defendant; and

(e) all material or information that tends to mitigate
or negate the defendant's guilt as to the offense charged or
that would tend to reduce the defendant's potential
sentence.

{(2) At the same time, the prosecutor shall inform the
defendant of, and make available toc the defendant for
examination and reproduction, any written or recorded
material or information within the prosecutor's contrel
regarding:

(a) whether there has been any electronic surveillance
of any conversations to which the defendant was a party;

(b)) whether an investigative subpoena has been executed
in connection with the case; and

(¢) whether the case has involved an informant and, if
80, the informant's identity if the defendant is entitled to
know either or both of these facts under Rule 502 of the

Montana Rules of Evidence and 46-15-324(3).

{3) The prosecutor may impose reasonable conditions,
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including an appropriate stipulation concerning chain of
custody, to protect physical evidence produced under
subsection (1)(d).

{(4) The presecutor's obligation of disclosure extends
to material and information in the possession or control of
members of the prosecutor's staff and of any other persons
who have participated in the investigation or evaluation of
the case.

(9) Upon motion showing that the defendant has
substantial need in the preparation of the case for
additional material or information not ctherwise provided
for and that the defendant is wunable, without undue
hardship, to obtain the substantial eguivalent by other
means, the court, in its discretion, may order any person to
make it available to the defendant. The court may, upon the
request of any person affected by the order, vacate or
modify the order if compliance would be unreasonable or

oppressive. The prosecutor may not be reguired to prepare or

disclose summaries of witnesses' testimony

(6) The prosecutor shall furnish to the defendant no
later than 5 days before trial or at a later time as the
court may for good cause permit, together with their
statements, a list of the names and addresses of all persons
whom the prosecutor intends to call as rebuttal witnesses to

evidence of good character or the defenses of alibi,

-40- SB 125



[T PR ]

(V]

o =N

10
11
12
13
14
15
16
17
ia
19
20
21
22
23
24

25

SB 0125/04

compulsien, entrapment, justifiable use of force, or
mistaken identity or the defense that the defendant did not
have a particular state of mind that is an element of the

offense charged."
Section 34. section 46-15-323, MCA, is amended to read:

*46-15-323. Disclosure by defendant. (1) At any time
after the filing in district court of an indictment or
information, the defendant, in connection with the
particular crime charged, shall upon written request of the
prosecutor and approval of the court:

(a) appear in a lineup;

{b) speak for identification by witnesses;

{c} be fingerprinted, palm printed, Efoctprinted, or
voiceprinted;

(d) pose for photographs not involving reenactment of
an event;

(e) try on clothing:;

(f) permit the taking of samples of his hair, blood,
paliva, wurine, or other apecified materials that involve no
unreasonable bodily intrusions;

{g) provide handwriting samples; or

{h) submit to a reasonable physical or medical
inspection; however, the inspection does not include
psychiatric or psychological examination.

{2) Within 10 days after the omnibus hearing in
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distriet court or at a later time as the court may for good
cause permit, the defendant shall provide the prosecutor
with a written notice of the defendant's intention to
introduce evidence at trial of good character or the
defenses of alibi, compulsion, entrapment, justifiable use
of force, or mistaken identity.

(3) Within 10 days after receiving a report of the
defendant's mental condition from a psychiatrist or
Psycheologist or at a later time as the court may for good
cause permit, the defendant shall provide the prosecutor
with a written notice of the defendant's intention to
introduce evidence at trial of the defense that due to a
mental disease or defect, the defendant did not have a
particular state of mind that is an essential element of the
offense charged.

{4) The notice must specify for each defense the names
and addresses of the persons, other than the defendant, whom
the defendant may call as witnesses in support of the
defense, together with all written reports or statements

made by them, including all reports and statements

concerning the results of physical examinations, scientific
tests, experiments, or comparisons, except that the
defendant need not include a privileged report or statement
unless ke the defendant intends to use the privileged report

or statement, or the witness who made it, at trial.
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($) Prior to trial the defendant may, upon motion and
showing of good cause, add to the 1list of witnesses the
names of any additional witnesses and disclose their reports
or statements as required by this section. After the trial
commences, no witnesses may be called by the defendant in
support of these defenses unless the name of the witness is
included on the list and the witness's report or statement
has been disclosed as required by this section, except for
good cause shown.

{6) Within 10 days after the omnibus hearing in
district court or at a later time as the court may for good
cause permit, the defendant shall make available to the
prosecutor for testing, examination, or reproduction:

(a) the names, addresses, and statements of all
persons, other than the defendant, whom the defendant may
call as witnesses in the defense ecase—in-ehief case in
chief, together with their statements;

{b) the names and addresses of experts whom the
defendant may call at trial, together with the results of
their physical examinations, scientific tests, experiments,
or comparisans, including all written reports and statements
made by these experts in connection with the particular
case; and

{c) all papers, documents, photographs, and other

tangible objects that the defendant may use at trial.
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{7) The defendant's obligation under this section
extends to material and information within the possession or
control of the defendant, defense counsel, and defense
counsel's staff or investigators.

(8) Upon motion of the prosecutor showing that the
prosecutor has substantial need in the preparation of the
case for additional material or information not otherwise
provided for, that the prosecutor is unable, without undue
hardship, to obtain the substantial equivalent by other
means, and that disclosure of the material or information
will not violate the defendant's constitutional rights, the
court, in its discretion, may order any person toc make the
material or information available to the prosecutor. The
court may, upon request of any person affected by the order,
vacate or modify the order if compliance would be
unreasonable or oppressive. The defense counsel may not be
required to prepare or disclose summaries of witnesses'

testimony.*
Section 35. section 46-15-324, MCA, is amended to read:
"46-15-324. Materials not subject to disclosure. (1)
Except as provided in this section, disclosure is not

required for the superseded notes or work product of the

prosecuting or defense attorney.
(2) If exculpatory information is contained in the

superseded notes or work product of the prosecution, that
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information must be disclosed.

{3) Disclosure of the existence of an informant or the

identity of an informant who will not be called to testify

is not required if:

{a}] disclosure would result in substantial risk to the

informant or to the informant's operational effectiveness;

and

(b) the failure to disclose will not infringe the

constitutional rights of the accused.”

Section 36— —Section-46-16-187;-MEA;—is-amended-to—read:—-

246-16-19F---Paitture——of county--attorney prosecutor to
attend--if-the-county-attarney presecutor--fatris--toe--attend
the--triai;--the--court-—may-appoint-seme-attorney-at-taw-to

perform-his the-prosecutorts—dutiess?

Section 36. section 46-16-116, MCA, is amended to read:

*46-16-116. Peremptory challenges. (1) Each defendant
is allowed eight peremptory challenges in capital cases and
six in all other cases tried in the district court before a
12-person Jjury. There may not be additional challenges for
separate coynts charged in the indictment or informatiocn.

(2) If the indictment or information charges a capital
offense as well as lesser offenses in separate counts, the
maximum number of challenges is eight.

{3) The state is allowed the same number of peremptory

challenges as all of the defendants.
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(4) In a criminal case tried before a six-person jury,
the state prosecuticon and all the defendants are allowed
three peremptory challenges each.

(5) When the parties in a criminal case in the district
court agree upon a jury consisting of a number of persons
other than 6 or 12, they shall also agree in writing upon

the number of peremptory challenges to be allowed."

Section 37. section 46-16-122, MCA, is amended to read:

"46-16-122. Absence of defendant froam trial. (1) In a
misdemeanor case, if the defendant fails to appear in
person, either at the time set for the trial or at any time
during the course of the trial and if the defendant's
counsel is authorized to act on the defendant's behalf, the
court shall proceed with the trial unless good cause for
continuance exists.

(2) 1If the defendant's counsel is not authorized to act
on the defendant's behalf as provided in subgection (l) or
if the defendant is not represented by counsel, the court,
in its discretion, may do one or more of the folliowing:

(a) order a continuance:

(b) order bail forfeited:;

{c} issue a-beneh an arrest warrant; or

(d) proceed with the trial after finding that the
defendant had knowledge of the trial date and is voluntarily

absent.
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(3) After the trial of a felony offense has commenced
in the defendant's presence, the absence of the defendant
during the trial may not prevent the trial from continuing
up to and including the return of a verdict if the
defendant:

(a) has been removed from the courtroom for disruptive
behavior after receiving a warning that removal will result
if the defendant persists in conduct that is so disruptive
that the trial cannot be carried on with the defendant in
the courtroom; or

(b) 1is voluntarily absent and the offense is not one
that is punishable by death.

{(4) Nothing in this section limits the right of the
court to order the defendant to be personally present at the
trial for purposes of ldentification unless defense counsel

stipulates to the issue of identity."
Section 38. section 46-16-130, MCA, is amended to read:

*46~16-130. Pretrial diversion. (1} (a) Phe Prior to

the filing of a charge, the prosecutor and a defendant who

has counsel or who has voluntarily waived counsel may agree

to the deferral of a prosecution for a specified pariod of

time based on one or more of the following conditions:
tay{i) that the defendant may not commit any offense;
tby{ii) that the defendant may not engage in specified

activities, conduct, and associations bearing a relationship
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to the conduct upon which the charge against the defendant
is based;

tey{iii) that the defendant shall participate in a
supervised rehabilitation program, which may include
treatment, counseling, training, or education;

td¥(iv) that the defendant shall make restitution in a
specified manner for harm or loss caused by the offense; or

tey(v) any other reasonable conditions.

¢24(b) The agreement must be in writing, must be signed
by the parties, and must state that the defendant waives the
right to speedy trial for the period of deferral. The
agreement may include stipulations concerning the
admissibility of evidence, specified testimony, or
dispositions if the deferral of the prosecution is
terminated and there is a trial on the charge.

t3¥(c) The prosecution must be deferred for the period
specified in the agreement unless there has been a violation
of its terms,

t43{d) The agreement must be terminated and the
prosecution automatically dismissed with prejudice upon
expiration and compliance with the terms of the agreement.

(2) After a charge has been filed, a deferral of

prosecution may be entered into only with the approval of

the court.”

Section 39. section 46-17-311, MCA, is amended to read:
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»46-17-311. Appeal from justices’, municipal, and city
courts. (1) Except for cases in which legal issues are
preserved for appeal pursuant to 46-12-204, all cases on
appeal from a justice'sy-municipaiy or city court must be
tried anew in the district court and may be tried before a
jury of six selected in the same manner as for other

criminal cases. An appeal from a municipal court to the

district court is governed by 3-6-110.

(2) The defendant may appeal to the district court by
filing written notice of intention to appeal within 10 days
after a judgment is rendered following trial. In the case of
an appeal by the progecuticon, the notice must be filed
within 10 days of the date the order complained of is given.
The prosecution may only appeal in the cases provided for in
46-20-103.

{3) Within 30 days of filing the notice of appeal, the
court shall transfer the entire record of the court of

limited jurisdiction to the district court.”
Section 40. Section 46-18-111, MCA, is amended to read:

“46-18-111. Presentence investigation —- when required.

{1) Upon the acceptance of a plea or upon a verdict or

finding of guilty to one-or-mere-felony-offenses an--offense

undar-—-45-5-502-—through—-45-5-5057--45-5-5877—-or—--45-5-625

agninst—-a-vietém-vha—was—iesa-than-iG-years-of—age—when—the

offense-was-commibted ONE OR MORE FELONY OFFENSES, the
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district court shall direct the probation officer to make a
pregentence investigation and report. The district court
may, in its discretion, order a presentence investigation
for a defendant convicted of a misdemeanor. The IF THE

DEFENDANT WAS CONVICTED OF AN OFFENSE UNDER 45-5-502,

45-5-503, 45-5-504, 45-5-505, 45-5-507, OR 45-5-625 AGAINST

A VICTIM WHO WAS LESS THAN 16 YEARS OF AGE WHEN THE OFFENSE

WAS COMMITTED, THE investigation must include an evaluation

of the defendant and a recommendation as to treatment by a
person qualified under guidelines established by the
department of corrections and human services. All costs
related to the evaluation must be paid by the defendant. If
the defendant is determined by the district court to be
indigent, all costs related tc the evaluation are the
responsibility of the district court and must be paid by the

department-sf-commeree supreme court administrator under

Title 3, chapter 5, part 9.

(2) If the district court £finds that the record
contains information sufficient to enable the meaningful
exercise of discretion during sentencing, the defendant may
waive a presentence investigation and report. Both the
finding and the defendant's waiver must be made in open
court on the record,"

Section 41. Section 46-18-112, MCA, is amended to read:

“46-18-112, Content of presentence investigation
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report. (1} Whenever an investigation is required, the
probation officer shall promptly inguire into and report
upon:

(a) the defendant's characteristics, circumstances,
needs, and potentialities;

(b) the defendant's criminal record and social history:

(c) the circumstances of the offense;

{d) the time of the defendant's detention for the
offenses charged; and

(e) except——in-capitai-cases-in-which-the-death-penalty
may-be-impesed; the harm caused, as a result of the offense,
to the victim, the victim's immediate family, and the
community.

(2) A1l local and state mental and correctional
institutions, courts, and law enforcement agencies shall
furnish, upon request of the officer preparing a presentence
investigation, the defendant's c¢riminal record and other
relevant information.

(3) The court may, in its discretion, require that the
presentence investigation report include a physical and
mental examination of the defendant,

(4) If applicable, the court may require the officer to
inquire into the victim's pecuniary loss and make a

restitution report to the court as provided by law.”

Section 42. Section 46-18-117, MCA, is amended to read:
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"46-18-117. Correction of sentence. The court may
correct an #itegait erroneous sentence or digposition at any
time and may correct a sentence imposed in an illegal manner
within 120 days after the sentence is imposed or after
remand from an appellate court.*

Section 43. sSection 46-18-201, MCA, is amended to read:

"46-18-201. Sentences that may be imposed. (1) Whenever
a person has been found guilty of an offense upon a verdict
or a plea of gquilty, the court may:

(a) defer imposition of sentence, except as provided in
61-8-714 and 61-8B-722 for sentences for driving under the
influence of alcohol or drugs, for a period, except as
otherwise provided, not exceeding 1 year for any misdemeanor
or for a period not exceeding 3 years for any felony. The
sentencing judge may impose upon the defendant any
reasonable restrictions or conditions during the period af
the deferred imposition. Reasonable restrictions or
conditions may include:

(i) jail base release:

(ii) jail time not exceeding 180 days;

(iii) conditions for probation;

{iv) restitution;

{v) payment of the costs of confinement;

{vi) payment of a fine as provided in 46-18-231;

(vii) payment of costs as provided in 46-18-232 and
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46-18-233;

{viii}) payment of costs of court-appointed counsel as
provided in 46-8-113;

(ix) with the approval of the facility or program, order
the offender to be placed in a community corrections
facility or program as provided in 53-30-321;

{x) community service;

{xi) home arrest as provided in Title 46, chapter 18,
part 10;

{xii) any other reasonable conditions considered
necessary for rehabilitation or for the protection of
society; or

{(xiii) any combination of the above.

{b) suspend execution of sentence for a period up to

the maximum sentence allowed or for a period of 6 months,

whichaever is greater, €£for each particular offense, _Tbe
sentencing judge may impose on the defendant any reasonable
restrictions or conditions during the period of suspended
sentence. Reasonable restrictions or conditions may include
any of those listed in subsection {(1)(a).

(c) impose a fine as provided by law for the cffense;

(@) require payment of costs as provided in 46-18-232
or payment of costs of court-appointed counsel as provided
in 46-B-113;

{e}) commit the defendant to a correctional institution,
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with or without a fine as provided by law for the offense:;

(£) with the approval of the facility or program, order
the offender to be plgced in a community corrections
facility or program as provided in 53-30-321;

(g) impose any combination of subsections {(1){(b)
through {1)(f).

(2) If a financial obligation is imposed as a condition
under subsection (l)(a), sentence may be deferred for a
period not exceeding 2 years for a misdemeanor or for a
period not exceeding & years for a felony, regardless of
whether any other conditions are imposed.

{3) 1If any restrictions or conditions imposed under
subsection (1l)(a) or (1)(b) are violated, the court shall
consider any elapsed time and either expressly allow part or
all of it as a credit against the sentence or reject all or
part as a credit and state its reasons in the order. Credit,
however, must be allowed for jail or home arrest time
already served.

{4) Except as provided in 45-9-202 and 46-18-222, the
imposition or execution of the first 2 years of a sentence
of imprisonment imposed under the following sections may not
be deferred or suspended: 45-5-103, 45-5-202(3) relating to
aggravated assault, 45-5-302(2), 45-5-303(2), 45-5-401(2),
45-5-502(3), 45-5-503(2) and (3), 45-9-101(2), (3), and
(5)(d), 45-9-102(4), and 45-9-103(2}.
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(5) Except as provided in 46-18-222, the imposition or
execution of the first 10 vyears of a sentence of
imprisonment imposed under 45-5-102 may not be deferred or
suspended.

(6) Except as provided in 46-18-222, imposition of
sentence in a felony case may not be deferred in the case of
a defendant who has been convicted of a felony on a prior
occasion, whether or not the sentence was imposed,
imposition of the sentence was deferred, or execution of the
sentence was suspended.

{7} I1f the wvictim was less than 16 years old, the
imposition or execution cf the first 30 days of a sentence
of imprisonment imposed under 45-5-503, 45-5-504, 45-5-505,
or 45-5-507 may not be deferred or suspended. Section
46-18-222 does not apply to the first 30 days of the
imprisonment.

(8) In imposing a sentence on a defendant convicted of
a sexual cffense as defined in 46-23-502, the court may not
waive the registration requirement provided in 46-18-254,
46-18-255, and Title 46, chapter 23, part 5.

(9) A person convicted of a sexual offense, as defined
in 46-23-502, and sentenced to imprisonment in the state
prison shall enroll in the educational phase of the prison's
sexual offender program.

{10} In sentencing a nonvicolent felony offender, the
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court shall first consider alternatives to imprisonment of
the offender in the state prison, including placement of the
offender in a community corrections facility or program, In
considering alternatives to imprisonment, the court shall
examine the sentencing criteria contained in 46-18-225%. If
the offender is subsequently sentenced to the state prison
or a women's correctional facility, the court shalllstate
its reasons why alternatives to imprisonment were not

selected, based on the criteria contained in 46-18-225.*%

Section 44, section 46-18-202, MCA, is amended to read:

"46-18-202. Additional restrictions on sentence. (1)
The district court may also impose any of the following
restrictions or conditions on the sentence provided for in
46-18-201 whieh that it considers necessary to obtain the
objectives of rehabilitation and the protection of society:

(a) prohibition of the defendant's holding public

office;

(b) prohibition of his the defendant's owning or

carrying a dangerous weapon;

(c) restrictions on his the defendant's Efreedom of

association;

{d) restrictions on his the defendant's freedom of

movement ;

{e) any other limitation reasonably related to the

objectives of rehabilitation and the protection of society.
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(2) Whenever the distriet court imposes a sentence of
imprisonment in the state prison for a term exceeding 1
year, the court may also impose the restriction that the
defendant be ineligible for parole and participation in the
supervised release program while serving his that term. If
such a restriction is to be imposed, the court shall state
the reasons for it in writing. If the court finds that the
restriction is necessary for the protection of society, it
shall impose the restriction as part of the sentence and the
judgment shall contain a statement of the reasons for the
restriction.

(3) The judge in a justice's, city, or municipal court
does not have the authority tec restrict anm individual's
rights as enumerated in subsections-tit-and--t2¥y subsection
{1y(aj).

{(4) When the district court imposes a sentence of
probation as defined in 46-23-1001, any probation agreement
signed by the defendant may c¢ontain a clause waiving
extradition.”

Section 45. Ssection 46-1B-203, MCA, is amended to read:

"46-18-203. Revocation of suspended or deferred
sentence. (1)} Upon the filing of a petition for revocationy
aceompanied-by-an-affidavit showing probable cause that the
defendant has violated any condition of a sentence or any

condition of a deferred imposition of sentence, the court
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may issue an order for a hearing on revocation. The order
must require the defendant to appear at a specified time and
place for the hearing and be served by delivering a copy of
the petition and order to the defendant personally. The
court may also issue an arrest warrant directing any peace
officer or a probation officer to arrest the defendant and
bring the defendant before the court.

(2) The petition for a revocaticn must be filed with
the sentencing court during the period of suspension or
deferral. Expiration of the period of suspension or deferral
after the petition is filed does not deprive the court of
its jurisdiction to rule on the petition.

(3) The provisions pertaining to bail, as set forth in
Title 46, chapter 9, are applicable to persons arrested
pursuant to this section.

(4) Without wunnecessary delay, the defendant must be
brought before the court, and the defendant must be advised
of:

(a) the allegations of the petition;

(b) the opportunity to appear and to present evidence
in the defendant's own behalf;

{c) the opportunity to question adverse witnesses; and

(d) the right to be represented by counsel at the
revocation hearing pursuant to Title 46, chapter B, part 1.

(5) A hearing is required before a suspended or
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deferred sentence can be revoked or the terms or conditions
of the sentence can be modified, unless:

{a) the defendant admits the allegations and waives the
right to a hearing; or

(b) the relief to be granted is Ffavarable to the
defendant, and the prosecutor, after having been given
notice of the proposed relief and a reasonable opportunity
to object, has not objected. An extension of the term of
probation is not favorable to the defendant for the purposes
of this subsection (b).

{6) At the hearing, the prosecution shall prove, by a
preponderance of the evidence, that there has been a
violation of the terms and conditions of the suspended or
deferred sentence. However, when a failure to pay
restitution is the basis for the petition, the defendant may
excuse the viclation by showing sufficient evidence that the
failure to pay restitution was not attributable to a failure
on the defendant's part to make a good faith effort to
obtain sufficient means to make the restitution payments as
ordered. '

{7) If the court finds that the defendant has violated
the terms and conditions of the suspended or deferred
sentence, the court may:

(a) continue the suspended or deferred sentence withcut

a change in conditions;
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{b) continue the suspended sentence with modified or
additional terms and conditions;

(c) revoke the suspension of sentence and require the
defendant to serve either the sentence imposed or any lesser
sentence; or

{d) if the sentence was deferred, impose any sentence
that might have been originally imposed.

(B8) If the court finds that the prosecution has not
prpved. by a preponderance of the evidence, that there has
been a violation of the terms and conditions of the
suspended or deferred sentence, the petition must be
dismissed and the defendant, if in custody, immediately

released.”

Section 46. sSection 46-1B-222, MCA, is amended to read:

"46-18-222. Exceptions to mandatory minimum sentences
and restrictions on deferred imposition and suspended
execution of sgentence. All mandatory minimum sentences
prescribed by the laws of this state and the restrictions on
deferred imposition and suspended execution of sentence
prescribed by subaections-{4}r-{5)7-and—¢64~of 46-18-201(4)
through (6), 46-18~221(3), 46-18-224, and 46-18-502(3) do
not apply if:

{1} the defendant was less than 18 years of age at the
time of the commission of the offense for which he the

defendant is to be sentenced;
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(2) the defendant's mental capacity, at the time of the
commission of the offenae for which he the defendant is to
be sentenced, was slgnificantly impaired, although not so
impaired as to constitute & defense to the prosecution.
However, a voluntarily induced intoxicated or drugged
condition may not be considered an impairment for the
purposes of this subsection.

{3) the defendant, at the time of the commission of the
affense for which he the defendant is to be sentenced, was
acting under unusual and substantial duress, although not
such duress as would constitute a defense to the
prosecution;

(4) the defendant was an accomplice, the conduct
constituting the offense was principally the conduct of
another, and the defendant's participation was relatively
minor ;

(5) where--appticabte in a case in which the threat of

bodily injury or actual infliction of bodily injury is an

actual element of the crime, no serious bodily injury was

inflicted on the victim unless a weapon was used in the
commission of the offense; or

(6) the offense was committed under 45-5-502(3) and the
court determines that treatment of the defendant in a local
community affords a better opportunity for rehabilitation of

the defendant and for the ultimate protection of society, in
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which case the court shall include in its Jjudgment a

statement of the reasons for its determination.”

NEW SECTION. Section 47. MNotice by prosecutor of other
crimes, wrongs, or acts. (1) Except for good cause shown, if
the prosecutor intends to use evidence of other crimes,
wrongs, or acts pursuant to Rule 404(b), Montana Rules of
Evidence, notice must be given at or before the omnibus
hearing held pursuant to 46-13-110.

(2) The notice must specify the other crimes, wrongs,
or acts and must include a statement as tc the purpose for
which the evidence 'is to be offered.

‘ (3) The notice must be filed and sealed until the time
of trial or until a plea of guilty is entered by the

defendant.

NEW SECTION. Section 48. codification instruction.
[Section 48 47] is intended to be codified as an integral
part of Title 46, chapter 13, part 1, and the provisions of
Title 46, chapter 13, part 1, apply to [sectian 48 47].

NEW SECTION. Section 49. Repealer. Sections 46-10-201,
46-16-107, 46-17-101, 46-17-103, 46-17-204, 46-17-205,
46-17-211, and 46-17-301, MCA, are repealed.

-End-
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