
SENATE BILL NO. 125 

INTRODUCED BY VANVALKENBURG, J. RICE 

JANUARY 11, ·1993 

JANUARY 28, 1993 

JANUARY 29, 1993 

JANUARY 30, 1993 

FEBRUARY 1, 1993 

MARCH 8, 1993 

MARCH 10, 1993 

MARCH 12, 1993 

MARCH 13, 1993 

MARCH 16, 1993 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS AS AMENDED. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 34; NOES, 8. 

TRANSMITTED TO HOUSE. 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 88; NOES, 8. 

RETURNED TO SENATE WITH AMENDMENTS. 

IN THE SENATE 

RECEIVED FROM HOUSE. 

ON MOTION, CONSIDERATION PASSED 
FOR THE DAY. 



MARCH 17, 1993 ON MOTION, CONSIDERATION PASSED 
TILL THE 62ND LEGISLATIVE DAY. 

MARCH 19, 1993 SECOND READING, AMENDMENTS 
CONCURRED IN. 

MARCH 20, 1993 THIRD READING, AMENDMENTS 
CONCURRED IN. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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INTRODUCED BY 

~. BILL No.'&_.Jl.! 
,ti _,_ &',- kg I/ 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE 

LAW REGARDING CRIMINAL PROCEDURE; INCREASING THE AMOUNT OF 

GUARANTEED ARREST BOND CERTIFICATES; ELIMINATING THE USE OF 

SEALED AFFIDAVITS IN SUPPORT OF A MOTION TO FILE A CHARGE OR 

WARRANT; PROVIDING FOR THE WRITTEN ACKNOWLEDGEMENT OF 

INFORMATION FOR A GUILTY PLEA: REQUIRING THE KEEPING OF A 

LIST OF PERSONS TO WHOM SUBPOENAS ARE ISSUED; CLARIFYING THE 

DISCLOSURE REQUIREMENTS REGARDING INFORMANTS; EXPANDING THE 

USE OF VICTIM IMPACT STATEMENTS; CODIFYING THE NOTICE 

REQUIREMENTS FOR THE DISCLOSURE OF THE INTENDED USE OF 

EVIDENCE OF OTHER CRIMES, WRONGS, OR ACTS; AMENDING SECTIONS 

46-1-202, 46-4-306, 46-5-101, 46-6-201, 46-6-210, 46-6-312, 

46-8-113, 46-8-115, 46-8-201, 46-9-201, 46-9-412, 46-9-505, 

46-10-202, 46-11-110, 46-11-302, 46-11-332, 46-11-401, 

46-11-405, 46-11-601, 46-11-701, 46-12-210, 46-12-211, 

46-13-108, 46-13-110, 46-13-202, 46-13-203, 46-13-210, 

46-14-312, 46-15-101, 46-15-116, 46-15-201, 46-15-202, 

46-15-322, 46-15-323, 46-15-324, 46-16-107, 46-16-116, 

46-16-122, 46-16-130, 46-17-311, 46-18-111, 46-18-112, 

46-18-117, 46-18-201, 46-18-202, 46-18-203, AND 46-18-222, 

MCA; AND REPEALING SECTIONS 46-10-201, 46-16-107, 46-17-101, 

46-17-103, 46-17-204, 46-17-205, 46-17-211, AND 46-17-301, 
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MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 46-1-202, MCA, is amended to read: 

•46-1-202. Definitions. As used in this title, unless 

the context requires otherwise, the following definitions 

apply: 

(1) "Arraignment" means the formal act of calling the 

defendant into open court to enter a plea answering a 

charge. 

(2) "Arrest" means taking a person into custody in the 

manner authorized by law. 

(3) "Arrest warrant 11 means a written order from a court 

directed to a peace officer or to some other person 

specifically named commanding that officer or person to 

arrest another. The term includes the original warrant of 

arrest and a copy certified by the issuing court. 

(4) ''Bail'' means the security given for the primary 

purpose of ensuring the presence of the defendant in a 

pending criminal proceeding. 

(5) 1'Charge'' means a written statement that accuses a 

person of the commission of an offense, that is presented to 

a court, and that is contained in a complaint, information, 

or indictment. 

t6t--•eo"eee¼me"tu--mean~--any--aet--or--deeeption--do~~ 

-2- ~ \~CS 
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pttrpose¼y-or-~nowi~g½y-ttpen-or-otttside--the--premise~--of--a 

who¼esa¼e--or-retai¼-store-or-other-mereaftti¼e-estab¼ishment 

w¼th-the-inteftt-to-deprive-the-merehant-of-a¼l--or--part--of 

the-va¼tte-0£-the-merehandiseT 

tYtill "Conviction" means a judgment or sentence 

entered upon a guilty plea or upon a verdict or finding of 

guilty rendered by a legally constituted jury or by a court 

of competent jurisdiction authorized to try the case without 

a jury. 

t8t11.l 11 Court" means a place where justice is 

judicially administered and includes the judge of the court. 

t9till "'Included offense"' means an offense that: 

(a) is established by proof of the same or less than 

all the facts required to establish the commission of the 

offense charged; 

(b) consists of an attempt to commit the offense 

charged or to commit an offense otherwise included in the 

offense charged: or 

(c) differs from the offense charged only in the 

respect that a less serious injury or risk to the same 

person, property, or public interest or a lesser kind of 

culpability suffices to establish its commission. 

t¼8t~ 1'Judge" means a person who is vested by law 

with the power to perform judicial functions. 

t¼¼tilll_ "Judgment" means an adjudication by a court 
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that the defendant is guilty or not guilty, and if the 

adjudication is that the defendant is guilty, it includes 

the sentence pronounced by the court. 

tH!tl!ll "Make available for examination and 

reproduction 11 means to make mateI"ial and information that is 

subject to disclosure available upon request at a designated 

place during specified reasonable times and to provide 

suitable facilities or arrangements for reproducing it. The 

term does not mean that the disclosing party is required to 

make copies at its expense, to deliver the materials or 

information to the other paI"ty, or to supply the facilities 

or materials required to carry out tests on disclosed items. 

The parties may by mutual consent make other or additional 

arI"angements. 

f¼-3tJ..!ll 11 New trial" means a reexamination of the issue 

in the same court before another jury after a verdict or 

finding has been rendered. 

ti4till,l 11 Notice to appear 11 means a written direction 

that is issued by a peace officer and that requests a person 

to appear before a court at a stated time and place to 

answer a charge for the alleged commission of an offense. 

t¼St.1..!.il "Offense" means a violation of any penal 

statute of this state or any ordinance of its political 

subdivisions. 

f¼6t~ "Parole" means the release to the community of 
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a prisoner by a decision of the board of pardons prior to 

the expiration of the prisoner's term subject to conditions 

imposed by the board of pardons and the supervision of the 

department of corrections and human services. 

tt7t.i!.§J_ "Peace officer" means any person who by virtue 

of the person's office or public employment is vested by law 

with a duty to maintain public order and make arrests for 

offenses while acting within the scope of the person's 

authority. 

f¼8till.l "Persistent felony offender 11 means an offender 

who has previously been convicted of a felony and who is 

presently being sentenced for a second felony committed on a 

different occasion than the first. An offender is considered 

to have been previously convicted of a felony if: 

(a) the previous felony conviction was for an offense 

committed in this state or any other jurisdiction for which 

a sentence of imprisonment in excess of l year could have 

been imposed; 

(b) less than 5 years have elapsed between 

commission of the present offense and either: 

(i) the previous felony conviction; or 

the 

(ii) the offender's release on parole or otherwise from 

prison or other commitment imposed as a result of a previous 

felony conviction; and 

(c) the offender has not been pardoned on the ground of 
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innocence and the conviction has not been set aside at the 

postconviction hearing. 

tl9t.L!ll "Place of trial" means the geographical 

location and political subdivision in which the court that 

will hear the cause is situated. 

ti!8tJ.!.2l "Preliminary examination" means a hearing 

before a judge for the purpose of determining if there is 

probable cause to believe a felony has been committed by the 

defendant. 

t~itll.Ql "Probation" means release by the court without 

imprisonment of a defendant found guilty of a crime. The 

release is subject to the supervision of the department of 

corrections and human services upon direction of the court. 

tiitil.ll 11 Prosecutor 11 means an elected or appointed 

attorney who is vested by law with the power to initiate and 

carry out criminal proceedings on behalf of the state or a 

political subdivision. 

ti3711.ll N Same transaction 11 means conduct consisting of 

a series of acts or omissions that are motivated by: 

(a) a purpose to accomplish a criminal objective and 

that are necessary or incidental to the accomplishment of 

that objective; or 

(b) a common purpose or plan that results in the 

repeated commission of the same offense or effect upon the 

same person or the property of the same person. 
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ti!4t1ll.1. "Search warrant" means an order that is: 

(a) in writing; 

(b) in the name of the state, 

(c) signed by a judge, 

(d) a particular description of the place, object, or 

person to be searched and the evidence, contraband, or 

person to be seized; and 

(e} directed to a peace officer and commands the peace 

officer to search for evidence, contraband, or persons. 

ti!Stlill "Sentence" means the judicial disposition of a 

criminal proceeding upon a plea, verdict, or finding of 

guilty. 

ti!6t ~ 11 Statement II means: 

(a) a writing signed or otherwise adopted or approved 

by a person; 

(b) a video or audio recording of a person 1 s 

communications or a transcript of the communications; and 

(c) a writing containing a summary of a person 1 s oral 

communications or admissions. 

tr!?t~ "Summons" means a writtsn order issued by the 

court that commands a person to appear before a court at a 

stated time and place to answer a charge for the offense set 

forth in the order. 

tiBt~ "Superseded notes" means handwritten notes, 

including field notes, that have been substantially 
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incorporated into a statement. The notes may not be 

considered a statement and are not subject to disclosure 

except as provided in 46-15-324. 

ti!9t.1.lll "Temporary road block 11 means any structure, 

device, or means used by a peace officer for the purpose of 

controlling all traffic through a point on the highway where 

all vehicles may be slowed or stopped. 

t3&t~ "Witness" means a person whose testimony is 

desired in a proceeding or investigation by a grand jury or 

in a criminal action, prosecution, or proceeding. 

t3¼t..i.1Q.l "Work product" means legal research, records, 

correspondence, reports, and memoranda, both written and 

oral, to the extent that they contain the opinions, 

theories, and conclusions of the prosecutor, defense 

counsel, or their staff or investigators. 11 

Section 2. Section 46-4-306, MCA, is amended to read: 

"46-4-306. Applicability of other laws -- costs. (1-)-------, 

The fees and mileage of witnesses subpoenaed pursuant to 

this part are the same as those required in criminal 

actions. The state shall bear all costs, including the cost 

of service, when the application for the subpoena is made by 

the attorney general, a"d the appropriate county shall bear 

all costs, including the cost of service, when the 

application for the subpoena is made by a county attorney~ 

and the appropriate city shall bear all costs, including the 
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cost of service, when the application for the subpoena is 

made by a city attorney. 

(2) All provisions relating to subpoenas in criminal 

actions apply to subpoenas issued pursuant to this part, 

including 

46-15-120. 

the provisions of 46-15-112, 46-15-113, and 

(3) All investigative costs, including testing of 

evidence and persons, must be borne by the governmental 

entity requesting the investigation." 

Section 3. Section 46-5-101, MCA, is amended to read: 

•46-5-101. Searches and seizures when authorized. A 

search of a person, 

evidence, contraband, 

object, or place may 

and persons may be 

accordance with Title 46 when a search is made: 

I l) by the authority of a search warrant; or 

be made and 

seized in 

(2) in accordance with judicially recognized exceptions 

to the warrant requirement. 11 

Section 4. Section 46-6-201, MCA, is amended to read: 

•46-6-201. Issuance of arrest warrant upon complaint. 

t¼t-A-eomplai"t,-as-the-basis-o£-an-arrest-warrant7-shal¼-be 

in-wriCiftgT 

t~t--When-a-eomp¼aint-is-presented-to-a-eottrt-eharg½ng-a 

person-wi~h-the-eonunission-oE-an-offense,--the--eo~rC--shall 

examine--ttpon--oath-the-eomplainant-and-may-also-examine-any 

witnesses. 
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t3t If it appears from the contents of the complaint 

the examination of the complainant and from the 

examination of other witnesses or affidavits, if any, that 

there 1s probable cause to believe that the person against 

whom the complaint was made has committed an offense, a 

warrant shall be issued by the court for the arrest of the 

person complained against. The court, in its discretion, may 

issue a summons instead of a warrant. Upon the request of 

the eottnty--attorney prosecutor, the court shall issue a 

summons instead of a warrant. More than one warrant or 

summons may issue on the same complaint." 

Section 5. Section 46-6-210, MCA, is amended to read: 

•46-6-210. Arrest by peace officer. A peace officer may 

arrest a person when the officer has a warrant commanding 

that the person be arrested or when the officer believes 

reasonable grounds: 

on 

(1) that a warrant for the person's arrest has been 

issued in this state, except that unless otherwise provided 

by law, a warrant for violation of a city ordinance may not 

be acted upon unless the person is located within the limits 

of the city in which the violation is alleged to have 

occurred; or 

(2) that a felony warrant for the person 1 s arrest has 

been issued in another jurisdiction.'' 

Section 6. Sect ion 46-6-312, MCA, is amended to read: 

-10-
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•46-6-312. Manner of arrest without warrant. A peace 

officer or--person making an arrest without a warrant shall 

inform the person to be arrested of the officer's authority, 

of the intention to arrest that person, and of the cause of 

the arrest, except when the person to be accested is 

actually engaged in the commission of or in an attempt to 

commit an offense or is pursued immediately after its 

commission, after an escape, or when the giving of the 

information will imperil the arrest." 

Section 7. Section 46-8-113, MCA, is amended to read: 

"46-8-113. Payment for court-appointed counsel by 

defendant. (1) The court may require a convicted defendant 

to pay the costs of court-appointed counsel as a part of or 

a condition under the sentence imposed as provided in Title 

46. 

(2) Costs must be limited to reasonable compensation 

and costs incurred by the court-appointed counsel in the 

criminal proceeding. 

(3) The court may not sentence a defendant to pay the 

costs of court-appointed counsel unless the defendant is or 

will be able to pay them. In determining the amount and 

method of payment of costs, the court shall take into 

account the financial resources of the defendant and the 

nature of the burden that payment of costs will impose. 

14) A defendant ~ho has been sentenced to pay costs and 
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who-±s-ab¼e-to-btt~-reitt~es-or-fai½s-to-pay-~hose--eos~s may 

at any time petition the court that sentenced the defendant 

for remission of the payment of costs or of any unpaid 

portion of the costs. If it appears to the satisfaction of 

the court that payment of the amount due will impose 

manifest hardship on the defendant or the defendant's 

immediate family, the court may remit all or part of the 

amount due in costs or modify the method of payment." 

Section 8. Section 46-8-115, MCA, is amended to read: 

"46-8-115. Effect of nonpayment. (1) When a defendant 

who is sentenced to pay the costs of court-appointed counsel 

defaults in payment of the costs or of any installment, the 

court on motion of the eounty-a~torftey prosecutor or on its 

own motion may require him the defendant to show cause why 

the default should not be treated as contempt of court and 

may issue a show cause citation or an arrest warrant 

requiring the defendant 1 s appearance. 

(2) Unless the defendant shows that the default was not 

attributable to an intentional refusal to obey the order of 

the court or to a failure on the defendant's part to make a 

good faith effort to make the payment, the court may find 

that the default constitutes civil contempt. 

( 3) The term of imprisonment for contempt for 

nonpayment of the costs of court-appointed counsel must be 

set forth in the judgment and may not exceed l day for each 

-12-
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$25 of the payment, 30 days if the order for payment of 

costs was imposed upon conviction of a misdemeanor, or l 

year in any other case, whichever is the shorter period. A 

person committed for nonpayment of costs must be given 

credit toward payment for each day of imprisonment at the 

rate specified in the judgment. 

(4) If it appears to the satisfaction of the court that 

the default in the payment of costs is not contempt, the 

court may enter an order allowing the defendant additional 

time for payment, reducing the amount of the payment or of 

each installment, or revoking the order for payment of the 

unpaid portion of the costs in whole or in part. 

( 5) A default in the payment of costs or any 

installment may be collected by any means authorized by law 

for the enforcement of a judgment. The writ of execution for 

the collection of costs may not discharge a defendant 

committed to imprisonment for contempt until the amount of 

the payment for costs has actually been collected. 11 

Section 9. Section 46-8-201, MCA, is amended to read: 

•46-8-201. Remuneration of appointed. counsel. (1) 

Whenever in a criminal proceeding an attorney represents or 

defends any person by order of the court on the ground that 

the person is financially unable to employ counsel, the 

attorney must be paid for the services a sum as a di~~rieC 

eottrt judge or justice of the state supreme court certifies 
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to be a reasonable compensation and be reimbursed for 

reasonable costs incurred in the criminal proceeding. 

(2) The expense of implementing subsection (1) is 

chargeable as provided in 3-5-901 to the county in which the 

proceeding arose, the state, or both, except that: 

(a) in proceedings solely involving the violation of a 

city ordinance or state statute prosecuted in a municipal or 

city court, the expense is chargeable to the city or town in 

which the proceeding arose; or 

(b) when there has been an arrest by agents of the 

department of fish, wildlife, and parks or agents of the 

department of justice and the charge is prosecuted by 

personnel of the state agency that made the charge, the 

expense must be borne by the prosecuting state agency. 11 

Section 10. Section 46-9-201, MCA, is amended to read: 

"46-9-201. Who may admit to bail. A judge may admit to 

bail any defendant properly appearing before h±m the judge 

in a bail proceeding. When bound over to an_y court or judge 

having jurisdiction of the offense charged, bail must be 

continued provided that the court or judge having 

jurisdiction may increase, reduce, or substitute bail. On 

appeal, a judge before whom the trial was had or a judge 

having the power to issue a writ of habeas corpus may admit 

the defendant to bail. For purposes of this section, a 

defendant's appearance before a judge may be either by 

-14-
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physical appearance before the court or by two-way 

electronic audio-video communication as provided in ~6-9-¼¼5 

46-9-206. 11 

Section 11. Section 46-9-412, MCA, is amended to read, 

•46-9-412. Guaranteed arrest bond certificates. {l) A 

domestic or foreign surety company that has qualified to 

transact surety business in this state may, in any year, 

become surety in an amount not exceeding $566 $1,000 with 

respect to any guaranteed arrest bond certificates issued in 

the year by an automobile club or association or by an 

insurance company authorized to write automobile liability 

insurance within this state by filing with the conunissioner 

of insurance an undertaking to become surety. 

(2) The form of the undertaking must be prescribed by 

the commissioner of insurance and must include those matters 

required by 46-9-401. 11 

Section 12. Section 46-9-505, MCA, is amended to read: 

•46-9-50~. Issuance of arrest warrant -- redetermining 

bail. (l} Upon failure to comply with any condition of a 

bail or recognizance, the court having jurisdiction at the 

time of e~eh ~ failure may, in addition to any other 

action provided by law, issue a warrant for the arrest of 

the person at-iiberty-on-baii-er-en-his-own-recognizanee. 

(2) On verified application by the state prosecutor 

setting forth facts or circumstances constituting a breach 

-15-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I,C 0129/01 

or threatened breach of any of the conditions of the bail or 

a threat or an attempt to influence the pending proceeding, 

the court may issue a warrant for the arrest of the 

defendant. 

(3) Upon the arrest, the defendant sfta¼¼ ~ be 

brought before the court without unnecessary delay and the 

court shall conduct a hearing and determine bail in 

accordance with 46-9-311." 

Section 13. Section 46-10-202, MCA, is amended to read: 

"46-10-202. Presentation of evidence. (1) The defendant 

may not enter a plea. The judge shall hear the evidence 

without unnecessary delay. All witnesses must be examined in 

the presence of the defendant. The defendant may 

cross-examine witnesses against the defendant and may 

introduce evidence in the defendant's own behalf. For 

purposes of this section, a preliminary examination 

conducted by the use of two-way electronic audio-video 

communication that allows all of the participants to be 

observed and heard by all other participants and that allows 

the defendant to,_ ,ss-examine witnesses is considered to be 

an examination of a witness in the presence of the 

defendant. Two-way electronic a1:2di:o-v¼s1:1e:¼ audio-video 

communication may not be used unless the defendant's counsel 

is physically present with hi~-eii@n~ the de~~n~apt, unless 

this requirement is waived by the defendant. 

-16-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0129/01 

(2) During the examination of a witness or when the 

defendant is making a statement or testifying, the judge 

may, and on the request of the defendant or state shall, 

exclude all other witnesses. The judge may also cause the 

witnesses to be kept separate and to be prevented from 

communicating with each other until all are examined. 

(3) An objection to evidence on the ground that it has 

been acquired by unlawful means is not properly made at the 

preliminary examination. Motions to suppress must be made to 

the trial court as provided in 46-13-302. 

(4) For purposes of a hearing under this chapter, a 

defendant may, in the discretion of the court, appear before 

the court either by physical appearance or by two-way 

electronic audio-video communication. The audio-video 

communication must operate so that the defendant and the 

judge can see each other simultaneously and converse with 

each other, so that the defendant and his the defendant 1 s 

counsel, 

defendant 

physically 

if any, can communicate privately, and so that the 

and his the defendant's counsel are both 

present in the same place during the two-way 

electronic audio-video conununication. The defendant may 

waive the requirement that his counsel be in the defendant's 

physical presence during the two-way electronic audio-video 

communication. A judge may order a defendant's physical 

appearance in court for a preliminary examination." 
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Section 14. Section 46-11-110, MCA, is amended to read: 

"46-11-110. Filing complaint. t¼t When a complaint is 

presented to a court charging a person with the commission 

of an offense, the court shall examine the complainant and 

or any affidavits, if filed, to determine whether probable 

cause exists to allow the filing of a charge may-be-Ei¼ed. 

tzt--ff-it-appears-frem--an--affidavit--fi¼ed--with--the 

eharge--or--£rom--test¼mony-o£-the-eomp¼ainant-tnat-there-is 

probab¼e-eattee-to-be¼ieve-that-an-orrenee-hae-been-eolMlitted 

and-that-the-person-aga¼net-whom--the--eharge--¼s--made--hae 

eollllftitted--it 7 --the-eottrt-eha¼¼-iestte-a-ettfflfflone-or-an-arreet 

warrant.-" 

Section 15. Section 46-11-302, MCA, is amended to read: 

"46-11-302. Challenges to grand jury or grand jurors. 

{l) The eett"ty-attor"ey-o~-attorney-genere¼ prosecutor may 

challenge the panel of a grand jury on the ground that the 

grand jury was not selected, drawn, or summoned according to 

law and may challenge an individual juror on the ground that 

the juror is not legally qualified. Challenges must be made 

before the administration of the oath of the jurors, may be 

oral or in writing, and must be tried and decided by the 

court. 

12) At any time for cause shown, the district court may 

excuse or discharge a juror either temporarily or 

permanently, and in the latter event, the court may impanel 
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another person in place of the juror discharged. 

(3) A motion to dismiss the indictment may be based on 

the ground that the grand jury was not selected, drawn, or 

summoned according to law or that an individual juror was 

not legally qualified. An indictment may not be dismissed on 

the ground that one or more members are not legally 

qualified if it appears from the record kept pursuant to 

this part that eight or more jurors, after deducting those 

not legally qualified, concurred in finding the indictment." 

Section 16. Section 46-11-332, MCA, is amended to read: 

•46-11-332. Presenting the indictment. ( 1) An 

indictment, when found by the grand jury, must be signed by 

and presented by the foreman to the district court in the 

presence of the grand jury and must be filed with the clerk. 

The district court shall then issue 8 an arrest warrant or 

summons for the defendant. 

(2) If a complaint or information is pending against 

the defendant and eight jurors do not concur in finding an 

indictment, the foreman shall report the decision to the 

district court judge. 

Section 17. Section 46-11-401, MCA, is amended to read: 

•46-11-401. Form of charge. (1) The charge must be in 

writing and in the name of the state or the appropriate 

municipality and must specify the di~tr±et court in which 

the charge is filed. The charge must be a plain, concise, 
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and definite statement of the offense charged, including the 

name of the offense, whether the offense is a misdemeanor or 

felony, the name of the person charged, and the time and 

place of the offense as definitely as can be determined. The 

charge must state for each count the official or customary 

citation of the statute, rule, regulation, or other 

provision of law that the defendant is alleged to have 

violated. 

(2) If the ~harge is by information or indictment, it 

must include endorsed on the information or indictment the 

names of the ~itnesses for the state, if known. 

(3) If the charge is by complaint, it must be signed on 

oath by a peace officer, by a person having knowledge of the 

factsL or by the prosecutor. 

(4} If the charge is by information, it must be signed 

by the prosecutor. If the charge is by indictment, it must 

be signed by the foreman of the grand jury. 

(5) The dis~~tet court, on motion of the defendant, may 

strike surplusage from the indictment or information. 

(6) A charge may not be dismissed because of a formal 

defect that does not tend to prejudice a substantial right 

22 of the defendant." 

23 

24 

25 

Section 18. Section 46-11-405, MCA, is amended to read: 

"46-11-405. Discharge of codefendant. (1) When two or 

more persons are included in the same chdrge, the court may, 
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at any time before the defendants have gone into their 

defense, on the application of the eounty---ottorney 

prosecutor, direct any defendant to be discharged so that he 

the defendant may be a witness for the state prosecution. 

(2) When two or more persons are included in the same 

indictment or information and the court is of the opinion 

that in regard to a particular defendant there is not 

afficient evidence to require the defendant to put t,¼m on 

hte ~ defense, the court must order him that defendant to be 

discharged before the evidence is closed so that t,e the 

discharged defendant may be a witness 

codefendant." 

for h¼s the 

Section 19. Section 46-11-601, MCA, is amended to read: 

•46-11-601. Recognizance by or deposition of witness. 

(1) If the defendant is held to answer after a preliminary 

examinationL or after the defendant has waived a preliminary 

examinationL or after the district court has granted leave 

to file an informationL or after an indictment has been 

returned, the judge may: 

(a) require any material witness for the state or 

defendant to enter into a written undertaking to appear at 

the trial; and 

(b) provide for the forfeiture of a sum certain in the 

event the witness does not appear at th~ trial. 

(2) Any witness who refuses to enter into a written 
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undertaking may be remanded to custody but shai¼ ~ not be 

held longer than is necessary to take his the witness's 

deposition. After the deposition is taken, the witness must 

be immediately discharged. 

(3) Stteh The deposition must be taken in the presence 

of the eo~ftty-ettorftey prosecutor and the defendant and ~io 

the defendant's counsel unless either the eottn~y--8~~orney 

prosecutor or the defendant and ft±~ the defendant's counsel 

fail to attend after reasonable notice of the time and place 

set for taking the deposition." 

Section 20. Section 46-11-701, MCA, is amended to read: 

"46-11-701. Pretrial proceedings exclusion of public 

and sealing of records. (1) Except as provided in this 

section, pretrial proceedings and records of those 

proceedings are open to the public. If, at the pretrial 

proceedings, testimony or evidence is presented that is 

likely to threaten the fairness of a trial, the presiding 

officer shall advise those present of the danger and shall 

seek the voluntary cooperation of the news media in delaying 

dissemination of potentially prejudicial information until 

the impaneling of the jury or until an earlier time 

consistent with the administration of justice. 

(2) The defendant may move that all or part of the 

proceeding be closed to the public, or with the consent of 

the defendant, the judge may take action on the judge's own 
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motion. 

(3) The judge may close a preliminary hearing, bail 

hearing, or any other pretrial proceeding, including a 

hearing on a motion to suppress, and may seal the record 

only if: 

(a) the dissemination of information from the pretrial 

proceeding and its record would create a clear and present 

danger to the fairness of the trial; and 

(b) the prejudicial effect of the information on trial 

fairness cannot be avoided by any reasonable alternative 

means. 

(4) Whenever all or part of any pretrial proceeding is 

held in chambers or otherwise closed to the public under 

this section, a complete record must be kept and made 

available to the public following the completion of the 

trial or earlier if consistent with trial fairness. 

(5) When the judge determines that all or part of a 

document filed in support of a charge or warrant would 

present a clear and present danger to the defendant 1 s right 

to a fair trial, the document or portion of the document 

must be sealed until the trial is completed unless the 

document or portion of the document must be used for trial 

fairness. 

t6t--An-affidavit-i¼¼ed-in-ettpport-o£-e-motion-£or-¼eave 

to--f±ie-a-eharge-or-warranC-m~et-be-seaied-ttniese-the-;ttdge 
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determinee--that--d¼eeiosttre--oi--the--¼nformation--¼n---the 

a££idavit--is--reqtt+red--to--proteet--the-hea¼thr-~afety7 -or 

we¼fare-of-the-pttbiie.-" 

Section 21. Section 46-12-210, MCA, is amended to read: 

"46-12-210. Advice to defendant. ill Before accepting a 

plea of guilty, the court shall determine that the defendant 

understands the following: 

tlt (a) ill the nature of the charge for which the 

plea is offered; 

tbti.li.l the mandatory minimum penalty provided by law, 

if any; 

tet1i....!:.iJ.. the maximum penalty provided by law, including 

the effect of any penalty enhancement provision or special 

parole restriction; and 

tdt~ when applicable, the requirement that the court 

may also order the defendant to make restitution of the 

costs and assessments provided by law; 

tztfil if the defendant is not represented by an 

attorney, the fact that h~ thP n~fendant has the right to be 

represented by an attorney at every stage of the proceeding 

against-him and that, if necessary, one will be appointed to 

represent the defendant; 

t3t1£1. that the defendant has the right: 

tat.ill to plead not guilty or to persist in that plea 

if it has already been made; 
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fbtilll to be tried by a jury and at the trial has the 

right to the assistance of counsel; 

tet.li..!...U. to confront and cross-examine witnesses against 

the defendant; and 

fdtl!:,Ll_ not to be compelled to reveal personally 

incriminating information; 

t4tlli that if the defendant pleads guilty in 

fulfillment of a plea agreement, the court is not required 

to accept the terms of the agreement and that the defendant 

may not be entitled to withdraw the plea if the agreement is 

not accepted pursuant to 46-12-211; 

f5tfil that if the defendant's plea of guilty is 

accepted by the courts, there will not be a further trial of 

any kind, so that by pleading guilty the defendant waives 

the right to a trial; and 

t6till that if the defendant is not a United States 

citizen, a guilty plea might result in deportation from or 

exclusion from admission to the United States or denial of 

naturalization under federal law. 

ill The re.9.uirements of subsection ( 1) may be 

accomplished by the defendant filing a written 

acknowledgment of the information contained in subsection 

i!l..:.." 

Section 22. Section 46-12-211, MCA, is amended to read: 

"46-12-211. Plea agreement procedure. ( 1) The 

-25-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0129/01 

prosecutor and the attorney for the defendant, or the 

defendant when acting prose, may engage in discussions with 

a view toward reaching an agreement that, upon the entering 

of a plea of guilty to a charged offense or to a lesser or 

related offense, the prosecutor will do any 

following: 

(a) move for dismissal of other charges; 

of the 

(b) agree that a specific sentence is the appropriate 

disposition of the case; or 

(c) make a recommendation, or agree not to oppose the 

defendant's request, for a particular sentence, with the 

understanding that the recommendation or request may not be 

binding upon the court. 

(2) If a plea agreement has been reached by the 

parties, the court shall, on the record, 

disclosure of the agreement in open court or, on 

require a 

a showing 

of good cause in cameca, at the time the plea is offered. If 

the agreement is of the type specified in subsection (l)(a) 

or {l)(b), the court may accept or reject the agreement, or 

may defer its decision as to the acceptance or rejection 

until there 

presentence 

has been an opportunity to consider 

report. If the agreement is of the 

the 

type 

specified in subsection (l)(c), the court shall advise the 

defendant that, if the court does not accept the 

recommendation or request, the defendant nevertheless has no 
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right to withdraw the plea. 

(3) If the court accepts a plea agreement, the court 

shall inform the defendant that it will embody in the 

judgment and sentence the disposition provided for in the 

plea agreement. 

(4) If the court rejects Che~ plea agreement of the 

type specified in subsection (l)(a) or (l)(b), the court 

shall, on the record, inform the parties of this fact and 

advise the defendant that the court is not bound by the plea 

agreement, afford the defendant an opportunity to withdraw 

the plea, and advise the defendant that if the defendant 

persists in the guilty plea, the disposition of the case may 

be less favorable to the defendant than that contemplated by 

the plea agreement." 

Section 23. Section 46-13-108, MCA, is amended to read: 

•46-13-108. Notice by prosecutor seeking persistent 

felony offender status. (1) Except for good cause shown, if 

the prosecution seeks treatment of the accused as a 

persistent felony offender, notice of that fact must be 

given at or before the omnibus hearing pursuant to 46-¼3-i0i 

46-13-110. 

( 2) The notice must specify the alleged prior 

convictions and may not be made known to the jury before the 

verdict is returned except as allowed by the Montana Rules 

of Evidence. 
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( 3) If the defendant objects to the allegations 

contained in the notice, the judge shall conduct a hearing 

to determine if the allegations in the notice are true. 

(4) The hearing must be held before the judge alone. If 

the judge finds any allegations of the prior convictions are 

true, the accused must be sentenced as provided by law. 

(5) The notice must be filed and sealed until the time 

of trial or until a plea of guilty is given by the 

defendant." 

Section 24. Section 46-13-110, MCA, is amended to read: 

"46-13-110. omnibus hearing. (1) Within a reasonable 

time following the entry of a not guilty plea but not less 

than 30 days before trial, the court shall hold an omnibus 

hearing. 

(2) The purpose of the hearing is to expedite the 

procedures leading up to the trial of the defendant. 

(3) The presence of the defendant is not required. The 

prosecutor and the defendant's counsel shall attend the 

hearing and must be prepared to discuss any pretrial matter 

appropriate to the case, including but not limited to: 

{a) joinder and severance of offenses or defendants, 

46-11-404, 46-13-210 and 46-13-211; 

(b) double jeopardy, 46-11-410, 46-11-503, and 

46-11-504; 

(CJ the need for exclusion of the public and for 
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sealing records of any pretrial proceedings, 46-11-701; 

(d} notification of the existence of a plea agreement, 

46-12-211; 

(e) disclosure and discovery motions, Title 46, chapter 

15, part 3; 

(f) notice of reliance on certain defenses, 46-15-323; 

(g) notice of seeking e"haneed--pttnishment eersistent 

felony offender status, 46-¼3-583 46-13-108; 

(h) notice of other crimes, wrongs, or acts, 46-½3-S93 

(section 48); 

(i) motion to suppress, 46-13-301 and 46-13-302; 

(j) motion to dismiss, 46-13-401 and 46-13-402; 

(k) motion for change of place of trial, 46-13-203 

through 46-13-205; 

(1) reasonableness of bail, Title 46, chapter 9; and 

(m) stipulations. 

(4) At the conclusion of the hearing, a court-approved 

memorandum of the matters settled must be signed by the 

court and counsel and filed with the court. 

( 5) Any motions made pursuant to subsections (1) 

through (3) may be ruled on by the court at the time of the 

hearing, where appropriate, or may be scheduled for briefing 

and further hearing as the court considers necessary.•• 

Section 25. section 46-13-202, MCA, is amended to read: 

"46-13-202. Motion for continuance. (1) The defendant 
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or the ~tate prosecutor may move for a continuance. If the 

motion is made more than 30 days after arraignment or at any 

time after trial has begun, the court may require that it be 

supported by affidavit. 

(2) The court may upon the motion of either party or 

upon the court's own motion order a continuance if the 

interests of justice so require. 

(3) All motions for continuance are addressed to the 

discretion of the trial court and sfta¼¼ must be considered 

in the light of the diligence shown on the part of the 

movant. This section she½½ must be construed to the end that 

criminal cases are tried with due diligence consonant with 

the rights of the defendant and the 8tate erosecution to a 

speedy trial." 

Section 26. Section 46-13-203, MCA, is amended to read: 

"46-13-203. Change of place of trial for prejudice. (l) 

The defendant or the prosecution may move for a change of 

place of trial on the ground that there exists in the county 

in which the charge is pending such prejudice that a fair 

trial cannot be had in the county. 

(2) If the district court determines that there exists 

in the county in which the prosecution is pending such 

prejudice that a fair trial cannot be had, the district 

court shall: 

(a} transfer the cause lo any other county in which a 
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fair trial may be had; 

(b) direct that a jury be selected in any county where 

a fair trial may be had and then returned to the county 

where the prosecution is pending to try the case; or 

(C) take any other action designed to ensure thdt a 

fair trial may be had." 

Section 27. Section 46-13-210, MCA, is amended to read: 

"46-13-210. Trial of indictments, informations, 

c0111plaints, or defendants together. The court may order two 

or more indictments, informations, complaints, or defendants 

to be tried together if the interests of justice require and 

the charges or defendants could have been joined in a single 

indictment, information, or complaint as provided for in 

46-¼i-i¼37-46-¼5-3iiy-and-46-¼5-iii 46-11-404." 

Section 28. Section 46-14-312, MCA, is amended to read: 

"46-14-312. Sentence to be imposed. 11) If the court 

finds that the defendant at the time of the commission of 

the offense of which the defendant was convicted did not 

suffer from a mental disease or defect as described in 

46-14-311, the court shall sentence the defendant as 

provided in Title 46, chapter 18, 

(2) If the court finds that the defendant at the time 

of the commission of the offense suffered from a mental 

disease or defect as described in 46-14-311, any mandatory 

minimum sentence prescribed by law for the offense need not 
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apply and the court shall sentence the defendant to be 

committed to the custody of the director of the department 

of corrections and human services to be placed in an 

appropriate institution for custody, care, and treatment for 

a definite period of time not to exceed the maximum term of 

imprisonment that could be imposed under subsection (1). The 

authority of the court with regard to sentencing is the same 

as authorized in Title 46, chapter 18, if the treatment of 

the individual and the protection of the public are provided 

for. 

(J) Either the director or a defendant whose sentence 

has been imposed under subsection (2) may petition the 

sentencing court for review of the sentence 

professional person certifies that: 

if the 

(a) the defendant no longer suffers from a mental 

disease or defect; 

(b} the defendant's mental disease or defect no longer 

renders hi-m the defendant unable to appreciate the 

criminality of his the defendant's conduct or to conform his 

the defendant's conduct to.the ceguirements of law; or 

(C) 

defect 

the defendant suffers from a mental disease or 

that makes hi-m the defendant a danger to hi-mse¼~ the 

defendant or others, but either there is no treatment 

available for hi-e the mental disease or defect or he the 

defendant refuses to cooperate with treatment. 
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(4) The sentencing court may make any order not 

inconsistent with its original sentencing authority except 

that the length of confinement or supervision must be equal 

to that of the original sentence. The professional person 

shall review the defendant's status each year. 11 

Section 29. section 46-15-101, MCA, is amended to read: 

"46-15-101. Subpoenas. (1) After the filing of charges 

and upon the request of the prosecuting attorney, the 

defendant, or the defendant 1 s attorney, the clerk of the 

court shall issue subpoenas with the name of the person to 

whom each subpoena is directed, commanding the person to 

appear and to give testimony. The court shall maintain a 

list of the names of the persons to whom subpoenas are 

issued. 

(2) A subpoena must state the name of the court and the 

title, if any, of the proceeding and must command each 

person to whom it is directed to attend and give testimony 

at the time and place specified in the subpoena. 

(3) The court, upon a timely motion, may quash or 

modify a subpoena if compliance would be unreasonable or 

oppressive." 

Section 30. Section 46-15-116, MCA, is amended to read: 

•46-15-116. Fees, costs, and expenses. (1) When a 

person attends before a judge, grand jury, or court as a 

witness in a criminal case upon a subpoena, the witness 
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shall receive the witness fee prescribed by Title 26, 

chapter 2, part 5. The court, on motion by either party, may 

allow additional fees for expert witnesses. 

(2) The court may determine the reasonable and 

necessary expenses of subpoenaed witnesses and order the 

clerk of the court to pay the expenses from the appropriate 

cit:i.......£!. county treasury. 

(3) When a person is subpoenaed in this state to 

testify in another state or is subpoenaed from another state 

to testify in this state, the person must be paid for 

lodging, mileage or travel, and per diem, the sum equal to 

that allowed by Title 2, chapter 18, part 5, for each day 

that the person is required to travel and attend as a 

witness. If the state where the witness is found has by 

statutory enactment required that the subpoenaed witness be 

paid an amount in excess of the amount specified in this 

section, the witness may be paid the amount required by that 

state. 

(4) According to procedures required by the supreme 

court administrator, under 3-5-902, the clerk of the 
district court shall submit to the administrator a detailed 

statement containing a list of witnesses and the amount of 
expenses paid to each witness by the county. Upon receipt 

and verification of the statement, the administrator 

promptly reimburse the designated county for all 
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portion of the witness expenses. The county shall deposit 

the amount reimbursed in its general fund unless the county 

has a district court fund. If the county has a district 

court fund, the amount reimbursed ~st~ de.e_osited in the 

district court fund." 

Section 31. Section 46-15-201, MCA, is amended to read: 

"46-15-201. ilhen depositions may be taken. (1) In 

district or municipal court cases, a deposition may be taken 

if it appears that a prospective witness: 

(a) is likely to be either unable to attend 

otherwise prevented from attending a trial or hearing; 

or 

(b) is likely to be absent from the state at the time 

of the trial or hearing; or 

(c) is unwilling to provide relevant information to a 

requesting party and the witness 1 s testimony is material and 

necessary in order to prevent a failure of justice. The 

distrie~ court shall, upon motion of any party and proper 

nOtice, order that the testimony of the witness be taken by 

deposition and that any designated books, papers, documents, 

or tangible objects, not privileged, be introduced at the 

time the deposition is taken. 

(2) The witness whose deposition is to be taken may be 

required by subpoena to attend at any place designated by 

the distriet court, taking into account the convenience of 

the parties and of the witness. 
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(31 If the defendant is charged with a felony and it 

appears upon the affidavit of counsel for a party that good 

cause exists to believe that a witness will not respond to a 

subpoena and the administration of justice requires, any 

district judge may issue an arrest warrant commanding the 

arrest of a material witness. The arrest warrant must 

further order a deposition to be taken without unnecessary 

delay. A person may not be imprisoned for the purpose of 

securing testimony in any criminal proceeding longer than is 

necessary to take the person's deposition." 

Section 32. Section 46-15-202, MCA, is amended to read: 

"46-15-202. Procedure for taking depositions. (1) The 

party at whose instance a deposition is to be taken shall 

give to every other party reasonable written notice of the 

time and place for taking the deposition. The notice must 

state the name and address of each person to be examined. On 

motion of the party upon whom the notice is served, the 

munici~ district court for cause shown may extend or 

shorten the time or change the place for taking the 

d.:;;~v.:tiLiun. 

{2) A deposition must be taken in the manner provided 

in civil actions. The dist~ie~ court, upon request, may 

direct that a deposition be taken on written interrogatories 

in the manner provided in civil actions. However, a 

deposition may not be taken of a party defendant without h¼e 
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the defendant's consent, and the scope and manner of 

examination and cross-examination must be restricted as 

would be allowed in the trial itself. 

(3) The deposition must be filed with the distrie~ 

court making the order and held until the trial. Either 

party shall make available to the other party, or the other 

party's counsel, for examination and use at the taking of 

the deposition any relevant, nonprivileged statement of the 

witness being deposed that is in the possession of either 

party. 

(4) Objections to 

parts of the testimony 

deposition testimony or evidence or 

or evidence may be reserved for 

subsequent determination by the di9triet court. 

(5) Unless a defendant in custody has waived, in 

writing, the right to be present at the taking of a 

deposition, the officer having custody of the defendant must 

be notified of the time and place set for the deposition. 

The officer having custody shall produce the defendant and 

keep the defendant in the presence of a witness during the 

deposition. 

f6) A defendant not in custody who fails to appear, 

without good cause, at the taking of a deposition after 

being notified of the time and place set for the deposition 

will be considered to have waived the right to be present as 

provided in 46-16-122. The waiver includes a waiver of any 
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objection to the taking and use of the deposition based upon 

that right. 

(7) Whenever a deposition is taken at the instance of 

the prosecution or whenever a deposition is taken at the 

instance of a defendant who is unable to bear the expense of 

taking a deposition, the dis~rie~ court shall direct that 

the expense of travel and subsistence of the defendant and 

the defendant's counsel for attendance at the examination 

and the cost of the transcript of the deposition be paid by 

the city for a municipal court proceeding or by the state 

for a district court proceeding.'' 

Section 33. Section 46-15-322, MCA, is amended to read: 

•46-15-322. Disclosure by prosecution. 

request, the prosecutor shall make available 

( l) 

to 

Upon 

the 

defendant for examination and reproduction the following 

material and information within the prosecutor 1 s possession 

or control: 

(a) the names, addresses, and statements of all persons 

whom the prosecutor may call as witnesses in the 

e8e~-ift-ehief case in chief; 

(b) all written or oral statements of the defendant and 

of any person who will be tried with the defendant; 

(c) dll written reports or statements of experts who 

have personally examined the defendant or any evidence in 

the particular case, together with the results of physical 
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examinations, scientific tests, experiments, or comparisons; 

(d) all papers, documents, photographs, or tangible 

objects that the prosecutor may use at trial or that were 

obtained from or purportedly belong to the defendant; and 

(e) all material or information that tends to mitigate 

or negate the defendant's guilt as to the offense charged or 

that would tend to reduce the defendant's potential 

sentence. 

( 2) At 

defendant of, 

the same time, the prosecutor shall inform the 

and make available to the defendant for 

examination and reproduction, any written or recorded 

material or information within the prosecutor 1 s control 

regarding: 

(a) whether there has been any electronic surveillance 

of any conversations to which the defendant was a party; 

(b) whether an investigative subpoena has been executed 

in connection with the case; and 

IC) whether the case has involved an informant and, if 

so, the informant's identity if the defendant is entitled to 

know either or both of these facts under Rule 502 cf the 

Montana Rules of Evidence and 46-15-324(31, 

(3) The prosecutor may impose reasonable conditions, 

including an appropriate stipulation concerning chain of 

custody, to protect physical evidence 

subsection (l)(d). 
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(4) The prosecutor's obligation of disclosure extends 

to material and information in the possession or control of 

members of the prosecutor's staff and of any other persons 

who have participated in the investigation or evaluation of 

the case. 

(5) Upon motion showing that 

substantial need in the preparation 

the defendant 

of the case 

has 

for 

additional material 

for and that the 

hardship, to obtain 

or informaLion not otherwise provided 

defendant is unable, without undue 

the substantial equivalent by other 

means, the court, in its discretion, may order any person to 

make it available to the defendant. The court may, upon the 

request of any person affected by the order, vacate or 

modify the order if compliance would be unreasonable or 

oppressive. The prosecutor may not be required to prepare or 

disclose summaries of witnesses' testimony. 

(6) The prosecutor shall furnish lo the defendant no 

later than 5 days before trial or at a later time as the 

court may for good cause permit, together with their 

statements, a list of the names and addresses of all persons 

whom the prosecutor intends to call as rebuttal witnesses to 

evidence of good character or the defenses of alibi, 

compulsion, entrapment, justifiable use of force, or 

mistaken identity or the defense that the defendant did not 

have a particular state of mind that is an element of the 
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offense charged." 

Section 34. Section 46-15-323, MCA, is amended to read: 

"46-15-323. Disclosure by defendant. (1) At any time 

after the filing in district couct of an indictment or 

information, the defendant, in connection with the 

particular crime charged, shall upon written request of the 

prosecutor and approval of the court: 

(a) appear in a lineup: 

(b) speak for identification by witnesses; 

(c) be fingerprinted, palm printed, footprinted, or 

voiceprinted; 

(d) pose for photographs not involving reenactment of 

an event; 

(e) try on clothing; 

(f) permit the taking of samples of hi~ hair, blood, 

saliva, urine, or other specified materials that involve no 

unreasonable bodily intrusions, 

(g) provide handwriting samples; or 

(h) submit to a reasonable physical or medical 

inspection.: however, the inspection does not include 

psychiatric or psychological examination. 

(2) Within 10 days after the omnibus hearing in 

d±~tr±et court or at a later time as the court may for good 

cause permit, the defendant shall provide the prosecutor 

with a written notice of the defendant 1 s intention to 
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introduce evidence at trial of good character or the 

defenses of alibi, compulsion, entrapment, justifiable use 

of force, or mistaken identity. 

(3) Within 10 days after receiving a report of the 

defendant's mental condition from a psychiatrist or 

psychologist or at a later time as the court may for good 

cause permit, the defendant shall provide the prosecutor 

with a written notice of the defendant's intention to 

introduce evidence at trial of the defense that due to a 

mental disease or defect, the defendant did not have a 

particular state of mind that is an essential element of the 

offense charged. 

( 4) The notice must specify for each defense the names 

and addresses of the persons, other than the defendant, whom 

the defendant may call as witnesses in support of the 

defense, together with all written reports or statements 

made by themL including all reports and statements 

concerning the results of physical examinations, scientific 

tests, experiments, or comparisons, except that the 

defendant need not include a privileged report or statement 

unless he the defendant intends to use the privileged report 

or statement, or the witness who made it, at trial. 

(5) Prior to trial the defendant may, upon motion and 

showing of good cause, add to the list of witnesses the 

names of any additional witnesses and disclose their reports 
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or statements as required by this section. After the trial 

commences, no witnesses may be called by the defendant in 

support of these defenses unless the name of the witness is 

included on the list and the witness 1 s report or statement 

has been disclosed as required by this section, except for 

good cause shown. 

(6) Within 10 days after the omnibus hearing in 

distric~ court or at a later time as the court may for good 

cause permit, the defendant shall make available to the 

prosecutor for testing, examination, or reproduction: 

la) the names, addresses, and statements of all 

persons, other than the defendant, whom the defendant may 

call as witnesses in the defense eaee-i"-eh±e£ case in 

chief, together with their statements; 

{b) the names and addresses of experts whom the 

defendant may call at trial, together with the results of 

their physical examinations, scientific tests, experiments, 

or comparisons, including all written reports and statements 

made by these experts in connection with the particular 

r,:u:::~ ~ -"' n.-i 

(c) all papers, documents, photographs, and 

tangible objects that the defendant may use at trial. 

(7) The defendant 1 s obligation under this 

other 

section 

extends to material and information within the possession or 

control of the defendant, defense counsel, and defense 
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counsel's staff or investigators. 

(8) Upon motion of the prosecutor showing that the 

prosecutor has substantial need in the preparation of the 

case for additional material or information not otherwise 

provided for, that the prosecutor is unable, without undue 

hardship, to obtain the substantial equivalent by other 

means, and that disclosure of the material or information 

will not violate the defendant's constitutional rights, the 

court, in its d;,~~retion, may order any person to make the 

material or information available to the prosecutor. The 

court may, upon request of any person affected by the order, 

vacate or modify the order if compliance would be 

unreasonable or oppressive. The defense counsel may not be 

required to prepare or disclose summaries of witnesses 1 

testimony." 

Section 35. Section 46-15-324, MCA, is amended to read: 

•46-15-324. Materials not subject to disclosure. (1) 

Except as provided in this section, disclosure is not 

required for the superseded notes or work product of the 

prosecuting or defense attorney. 

(2) If exculpatory information is contained in the 

superseded notes or work product of the prosecution, that 

information must be disclosed. 

{3) Disclosure of the existence of an informant or the 

identity of an informant who will not be called to testify 
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is not required if: 

(a) disclosure would result in substantial risk to the 

informant or to the informant 1 s operational effectiveness; 

and 

(b) the failure to disclose will not infringe the 

constitutional rights of the accused.'' 

Section 36. Section 46-16-107, MCA, is amended to read: 

•46-16-107. Failure of cottnty--attor~ey prosecutor to 

attend. If the county-attorney prosecutor fails to attend 

the trial, the court may appoint some attorney-at-law to 

perform h¼s ~rosecutor's duties." 

Section 37. Section 46-16-116, MCA, is amended to read: 

"46-16-116. Peremptory challenges. (1) Each defendant 

is allowed eight peremptory challenges in capital cases and 

six in all other cases tried in the district court before a 

12-person jury. There may not be additional challenges for 

separate counts charged in the indictment or information. 

(2) If the indictment or information charges a capital 

offense as well as lesser offenses in separate counts, the 

maximum number of challenges is eight. 

(3) The state is allowed the same number of peremptory 

challenges as all of the defendants. 

(4) In a criminal case tried before a six-person jury, 

the etate erosecution and all the defendants are allowed 

three peremptory challenges each. 
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(5) When the parties in a criminal case in the district 

court agree upon a jury consisting of a number of persons 

other than 6 or 12, they shall also agree in writing upon 

the number of peremptory challenges to be allowed.'' 

Section 38. Section 46-16-122, MCA, is amended to read: 

"46-16-122. Absence of defendant from trial. (1) In a 

misdemeanor case, if the defendant fails to appear in 

person, either at the time set for the trial or at any time 

during the course of the trial and if the defendant 1 s 

counsel is authorized to act on the defendant•s behalf, the 

court shall proceed with the trial unless good cause for 

continuance exists. 

(2) If the defendant's counsel is not authorized to act 

on the defendant's behalf as provided in subsection (1) or 

if the defendant is not represented by counsel, the court, 

in its discretion, may do one or more of the following: 

(a} order a continuance; 

(b) order bail forfeited; 

(c) issue e-b~~eh an arrest warrant; or 

(d) proceed with the trial after finding that the 

defendant had knowledge of the trial date and is voluntarily 

absent. 

(3) After the trial of a felony offense has commenced 

in the defendant's presence, the absence of the defendant 

during the trial may not prevent the trial from continuing 
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up to and including the return of a verdict if the 

defendant: 

(a) has been removed from the courtroom for disruptive 

behavior after receiving a warning that removal will result 

if the defendant persists in conduct that is so disruptive 

that the trial cannot be carried on with the defendant in 

the courtroom; or 

(b) is voluntarily absent and the offense is not one 

that is punishable by death. 

(4) Nothing in this section limits the right of the 

court to order the defendant to be personally present at the 

trial for purposes of identification unless defense counsel 

stipulates to the issue of identity." 

Section 39. section 46-16-130, MCA, is amended to read: 

•46-16-130. Pretrial diversion. (1) l!l ~he Prior to 

the filing of a charge, the prosecutor and a defendant who 

has counsel or who has voluntarily waived counsel may agree 

to the deferral of a prosecution for a specified period of 

time based on one or more of the following conditions: 

tet@ that the defendant may not commit any offense; 

tbt.l.lli that the defendant may not engage in specified 

activities, conduct, and associations bearing a relationship 

to the conduct upon which the charge against the defendant 

is based; 

tetJii.U that the defendant shall participate in a 
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supervised rehabilitation program, which may include 

treatment, counseling, training, or education; 

tdt~ that the defendant shall make restitution in a 

specified manner for harm or loss caused by the offense; or 

t~tlY.l any other reasonable conditions. 

titJ..!u. The agreement must be in writing, must be signed 

by the parties, and must state that the defendant waives the 

right to speedy trial for the period of deferral. The 

agreement may include stipulations concerning the 

admissibility of evidence, specified testimony, or 

dispositions if the deferral of the prosecution is 

terminated and there is a trial on the charge. 

t3ti.£l The prosecution must be deferred for the period 

specified in the agreement unless there has been a violation 

of its terms. 

t4till The agreement must be terminated and the 

prosecution automatically dismissed with prejudice upon 

expiration and compliance with the terms of the agreement. 

(2) After a charge has been filed, a deferral of 

prosecution may be entered into only with the approval of 

the court.'' 

Section 40. Section 46-17-311, MCA, is amended to read: 

•46-17-311. Appeal froa justices', municipal, and city 

courts. (1) Except for cases in which legal issues are 

preserved for appeal pursuant to 46-12-204, all cases on 
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appeal from a justice's,-mttnicipe±, or city court must be 

tried anew in the district court and may be tried before a 

jury of six selected in the same manner as for other 

criminal cases. An appeal from a municipal court to the 

district court is governed by 3-6-110. 

(2) The defendant may appeal to the district court by 

filing written notice of intention to appeal within 10 days 

after a judgment is rendered following trial. In the case of 

an appeal by the prosecution, the notice must be filed 

within 10 days of the date the order complained of is given. 

The prosecution may only appeal in the cases provided for in 

46-20-103. 

(3) Within 30 days of filing the notice of appeal, the 

court shall transfer the entire record of the court of 

limited jurisdiction to the district court." 

Section 41. Section 46-18-111, MCA, is amended to read: 

•46-18-111. Presentence investigation -- when required. 

(l) Upon the acceptance of a plea or upon a verdict or 

finding of guilty ~o one-or-mere-£e¼ony-offenee~ an offense 

under 45-5-502 through 45-5-505, 45-5-507, or 45-5-625 

against a victim who was less than 16 years of age when the 

offense was committed, the district court shall direct the 

probation officer to make a presentence investigation and 

report. The district court may, in its discretion, order a 

presentence investigation for a defendant convicted of a 
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misdemeanor. The investigation must include an evaluation of 

the defendant and a recommendation as to treatment by a 

person qualified under guidelines established by the 

department of corrections and human services. All costs 

related to the evaluation must be paid by the defendant. If 

the defendant is determined by the district court to be 

indigent, all costs related to the evaluation are the 

responsibility of the district court and must be paid by the 

dep8rtment-0£-eo1M1eree ~reme court administrator under 

Title 3, chapter 5, part 9. 

I 2) If the district court finds that the record 

contains information sufficient to enable the meaningful 

exercise of discretion during sentencing, the defendant may 

waive a presentence investigation and report. Both the 

finding and the defendant's waiver must be made in open 

court on th~ record." 

Section 42. Section 46-18-112, MCA, is amended to read: 

"46-18-112. Content of presentence investigation 

report. (1) Whenever an investigation is required, the 

probation officer shall promptly inquire into and report 

upon: 

[a) the defendant's characteristics, circumstances, 

needs, and potentialities; 

(b) the defendant's criminal record and social history; 

(c) the circumstances of the offense; 
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(d) the time of the defendant's detention for the 

offenses charged; and 

(e) exeept--½n-eapital-eeses-in-wh±eh-the-deeth-pena¼ty 

may-b~-¼mpeeed, the harm caused, as a result of the offense, 

to the victim, the victim's immediate family, and the 

community. 

( 2) All local and state mental and correctional 

institutions, courts, and law enforcement agencies shall 

furnish, upon request of the officer preparing a presentence 

investigation, the defendant's criminal record and other 

relevant information. 

(3) The court may, in its discretion, require that the 

presentence investigation report include a physical and 

mental examination of the defendant. 

(4) If applicable, the court may require the officer to 

inquire into the victim 1 s pecuniary loss and make a 

restitution report to the court as provided by law." 

Section 43. Section 46-16-117, MCA, is amended to read: 

"46-18-117. Correction of sentence. The court may 

correct an '!:¼:¼:ege.½: erroneous sentence or disposition at any 

time and may correct a sentence imposed in an illegal manner 

within 120 days after the sentence is imposed or _after 

remand from an appellate court." 

Section 44. Sect ion 46-18-201, MCA, is amended to read: 

"46-18-201. Sentences that aay be imposed. (l) Whenever 
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a person has been found guilty of an offense upon a verdict 

or a plea of guilty, the court may: 

(a) defer imposition of sentence, except as provided in 

61-8-714 and 61-8-722 for sentences for driving under the 

influence of alcohol or drugs, for a period, except as 

otherwise provided, not exceeding 1 year for any misdemeanor 

or for a period not exceeding 3 years for any felony. The 

sentencing judge may impose upon the defendant any 

reasonable restrictions or conditions during the period of 

the deferred imposition. Reasonable 

conditions may include: 

(i) jail base release; 

(ii) jail time not exceeding 180 days; 

(iii) conditions for probation; 

(iv) restitution; 

restrictions 

(v) payment of the costs of confinement; 

(vi) payment of a fine as provided in 46-18-231; 

or 

(vii) payment of costs as provided in 46-18-232 and 

46-18-233; 

(viii; payment of costs of court-appointed counsel as 

provided in 46-8-113; 

(ix) with the approval of the facility or program, order 

the offender to be placed in a community corrections 

facility or program as provided in 53-30-321; 

(x) community service; 

-52-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0129/01 

(xi) home arrest as provided in Title 46, chapter 18, 

part 10; 

(xii) any other reasonable conditions considered 

necessary for rehabilitation or for the protection of 

society; or 

(xiii) any combination of the above. 

(b) suspend execution of sentence for a period up to 

the maximum sentence allowed or for a period of 6 months, 

whichever is greater, for each particular offense. The 

sentencing judge may impose on the defendant any reasonable 

restrictions or conditions during the period of suspended 

sentence. Reasonable restrictions or conditions may include 

any of those listed in subsection (l)(a). 

(c) impose a fine as provided by law for the offense; 

(d) require payment of costs as provided in 46-18-232 

or payment of costs of court-appointed counsel as provided 

in 46-8-113; 

(e) commit the defendant to a correctional institution, 

with or without a fine as provided by law for the offense; 

(f) with the approval of the facility or program, order 

the offender to be placed in a community corrections 

facility or program as provided in 53-30-321; 

(g) impose any combination of 

through ( 1) ( f I • 

subsections ( l) lb) 

(2) If a financial obligation is imposed as a condition 
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under subsection (l)(a), sentence may be deferred for a 

period not exceeding 2 years for a misdemeanor or for a 

period not exceeding 6 years for a felony, regardless of 

whether any other conditions are imposed. 

(3) If any restrictions or conditions imposed under 

subsection (l)(a) or (l)(b) are violated, the court shall 

consider any elapsed time and either expressly allow part or 

all of it as a credit against the sentence or reject all or 

part as a credit and state its reasons in the order. Credit, 

however, must be allowed for jail or home arrest time 

already served. 

(4) Except as provided in 45-9-202 and 46-18-222, the 

imposition or execution of the first 2 years of a sentence 

of imprisonment imposed under the following sections may not 

be deferred or suspended: 45-5-103, 45-5-202(3) relating to 

aggravated assault, 45-5-302(2), 45-5-303(2), 45-5-401(2), 

45-5-502(3), 45-5-503(2) and (3), 45-9-101(2), (3), and 

(5)(d), 45-9-102(4), and 45-9-103(2). 

(5) Except as provided in 46-18-222, the imposition or 

execution of the first 10 years of a sentence of 

imprisonment imposed under 45-5-102 may not be deferred or 

suspended. 

(6) Except as provided in 46-18-222, imposition of 

sentence in a felony case may not be deferred in the case of 

a defendant who has been convicted of a felony on a prior 
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occasion, whether or not the sentence was imposed, 

imposition of the sentence was deferred, or execution of the 

sentence was suspended. 

(7) If the victim was less than 16 years old, the 

imposition or execution of the first 30 days of a sentence 

of imprisonment imposed under 45-5-503, 45-5-504, 45-5-505, 

or 45-5-507 may not be deferred or suspended. Section 

46-18-222 does not apply to the first 30 days of the 

imprisonment. 

(8) In imposing a sentence on a defendant convicted of 

a sexual offense as defined in 46-23-502, the court may not 

waive the registration requirement provided in 46-18-254, 

46-18-255, and Title 46, chapter 23, part 5. 

(9) A person convicted of a sexual offense, as defined 

in 46-23-502, and sentenced to imprisonment in the state 

prison shall enroll in the educational phase of the prison's 

sexual offender program. 

(10) In sentencing a nonviolent felony offender, the 

court shall first consider alternatives to imprisonment of 

the offender in the state prison, including placement of the 

offender in a community corrections facility or program. In 

considering alternatives to imprisonment, the court shall 

examine the sentencing criteria contained in 46-18-225. If 

the offender is subsequently sentenced to the state prison 

or a women's correctional facility, the court shall state 
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its reasons why alternatives to imprisonment were not 

selected, based on the criteria contained in 46-18-225." 

Section 45. Section 46-18-202, MCA, is amended to read: 

•46-18-202. Additional restrictions on sentence. (1) 

The district court may also impose any of the following 

restrictions or conditions on the -sentence provided for in 

46-18-201 whieft that it considers necessary to obtain the 

objectives of rehabilitation and the protection of society: 

(a) prohibition of the defendant's holding public 

office; 

(b) prohibition of his the defenda~t~ owning or 

carrying a dangerous weaponi 

(c} restrictions on his the defendant 1 s freedom of 

association; 

(d) restrictions on h*s the defendant's freedom of 

movement; 

(e) any other limitation reasonably related to the 

objectives of rehabilitation and the protection of society. 

(2) Whenever the district court imposes a sentence of 

imprisonment in the state prison for a term exceeding 1 

year, the court may also impose the restriction that the 

defendant be ineligible for parole and participation in the 

supervised release prog·ram while serving hie that term. If 

such a restriction is to be imposed, the court shall state 

the reasons for it in writing. If the court finds that the 
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restriction is necessary for the protection of society, it 

shall impose the restriction as part of the sentence and the 

judgment shall contain a statement of the reasons for the 

restriction. 

(3) The judge in a justice's, city, or municipal court 

does not have the authority to restrict an individual's 

rights as enumerated in subsee~ie"s-t¼t-s"d--t~t ~~bsection 

i!l.W.· 
(4) When the district court imposes a sentence of 

probation as defined in 46-23-1001, any probation agreement 

signed by the defendant may contain a clause waiving 

extradition." 

Section 46. Section 46-18-203, MCA, is amended to read: 

"46-18-203. Revocation of suspended or deferred 

sentence. (1) Upon the filing of a petition for revocation, 

aeeompanied-by-an-effidavi~ showing pcobable cause that the 

defendant has violated any condition of a sentence or any 

condition of a deferred imposition of sentence, the court 

may issue an order for a hearing on revocation. The order 

must require the defendant to appeac at a specified time and 

place for the hearing and be served by delivering a copy of 

the petition and order to the defendant personally. The 

court may also issue an arrest warrant directing any peace 

officer or a probation officer to arrest the defendant and 

bring the defendant before the court. 
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(2) The petition for a revocation must be filed with 

the sentencing court during the period of suspension or 

deferral. Expiration of the period of suspension or deferral 

after the petition is filed does not deprive the court of 

its jurisdiction to rule on the petition. 

(3) The provisions pertaining to bail, as set forth in 

Title 46, chapter 9, are applicable to persons arrested 

pursuant to this section. 

(4) Without unnecessary delay, the defendant must be 

brought before the court, and the defendant must be advised 

of: 

(a) the allegations of the petition; 

(b) the opportunity to appear and to present evidence 

in the defendant's own behalf; 

(c) the opportunity to question adverse witnesses: and 

(d) the right to be represented by counsel at the 

revocation hearing pursuant to Title 46, chapter 8, part 1. 

(5) A hearing is required before a suspended or 

deferred sentence can be revoked or the terms or conditions 

of the sentence can be modified, unless: 

(a) the defendant admits the allegations and waives the 

right to a hearing; or 

(b) the relief to be granted is favorable to the 

defendant, and the prosecutor, after having been given 

notice of the proposed relief and a reasonable opportunity 
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to object, has not objected. An extension of the term of 

probation is not favorable to the defendant for the purposes 

of this subsection (b). 

(6) At the hearing, the prosecution shall prove, by a 

preponderance of the evidence, that there has been a 

violation of the terms and conditions of the suspended or 

deferred sentence. However, when a failure to pay 

restitution is the basis for the petition, the defendant may 

excuse the violation by showing sufficient evidence that the 

failure to pay restitution was not attributable to a failure 

on the defendant's part to make a good faith effort to 

obtain sufficient means to make the restitution payments as 

ordered. 

(7) If the court finds that the defendant has violated 

the terms and conditions of the suspended or deferred 

sentence, the court may: 

(a) continue the suspended or deferred sentence without 

a change in conditions; 

tb) continue the suspended sentence with modified or 

additionnl t~rm~ ~n~ ~nn~i ► i~-~· - - - - - - ---- -·•- _..,., ... .._ ... .o. vu.;,,, 

(c) revoke the suspension of sentence and require the 

defendant to serve either the sentence imposed or any lesser 

sentence~ or 

(d) if the sentence was deferred, impose any sentence 

that might have been originally imposed. 
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(BJ If the court finds that the prosecution has not 

proved, by a preponderance of the evidence, that there has 

been a violation of the terms and conditions of the 

suspended or deferred sentence, the petition must be 

dismissed and the defendant, if in custody, immediately 

released." 

Section 47. Section 46-18-222, MCA, is amended to read: 

•46-18-222. Elc:ceptions to 

and restrictions on deferred 

mandatory minimum sentences 

imposition and suspended 

execution of sentence. All mandatory minimum sentences 

prescribed by the laws of this state and the restrictions on 

deferred imposition and suspended execution of sentence 

prescribed by sttbseetions-t4t,-t5t,-ond-f6t-o£ 46-18-20lill 

through (6), 46-18-221(3), 46-1B-224, and 46-18-502(3) do 

not apply if: 

tl) the defendant was less than 18 years of age at the 

time of the commission of the offense for which he the 

defendant is to be sentenced; 

(2} the defendant's mental capacity, at the time of the 

commission of the offense for which he the defendant is to 

be sentenced, was significantly impaired, although not so 

impaired as to constitute a defense to the prosecution. 

However, a 

condition may 

voluntarily induced 

not be considered 

intoxicated or drugged 

an impairment for the 

purposes of this subsection. 
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(3) the defendant, at the time of the commission of the 

offense for which he the defendant is to be sentenced, was 

acting under unusual and substantial duress, although not 

such duress as would constitute a defense to the 

prosecution; 

(4) the defendant was an accomplice, 

constituting the offense was principally 

another, and the defendant's participation 

minor; 

the conduct 

the conduct of 

was relatively 

(5) where--applicable in a case in which the threat of 

bodily injury or actual infliction of bodily injury is an 

actual element of the crime, no serious bodily injury was 

inflicted on the victim unless a weapon was used in the 

coRU11ission of the offense; or 

(6) the offense was committed under 45-5-502(3) and the 

16 court determines that treatment of the defendant in a local 

17 community affords a better opportunity for rehabilitation of 

18 the defendant and for the ultimate protection of society, in 

19 which case the court shall include in its judgment a 

20 statement of the reasons for its determination." 

21 NEW SECTION. Section 48. Notice by prosecutor of other 

22 crimes, wrongs, or acts. (1) Except for good cause shown, if 

23 the prosecutor intends to use evidence of other crimes, 

24 wrongs, or acts pursuant to Rule 4041b), Montana Rules of 

25 Evidence, notice must be given at or before the omnibus 
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hearing held pursuant to 46-13-110, 

(2) The notice must specify the other crimes, wrongs, 

or acts and must include a statement as to the purpose for 

which the evidence is to be offered. 

(3) The notice must be filed and sealed until the time 

of trial or until a plea of guilty is entered by the 

defendant. 

NEW SECTION. Section 49. Codification instruction. 

[Section 48] is intended to be codified as an integral part 

of Title 46, chapter 13, part 1, and the provisions of Title 

46, chapter 13, part 1, apply to (section 48]. 

NEW SECTION. Section 50. Repealer. Sections 46-10-201, 

46-16-107, 46-17-101, 46-17-103, 46-17-204, 46-17-205, 

46-17-211, and 46-17-301, MCA, are repealed. 

-End-
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MCA.• 

BE IT ENACTED B¥ THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. section 46-1-202, MCA, is amended to read: 

•46-1-202. Definitions. As used in this title, unless 

the context requires otherwise, the following definitions 

apply: 

(1) "Arraignment• means the formal act of calling the 

defendant into open court to enter a plea answering a 

charge. 

(2) •Arrest• means taking a person into custody in the 

manner authorized by law. 

(J) •Arrest warrant" means a written order from a court 

directed to a peace officer or to some other person 

specifically named commanding that officer or person to 

arrest anothera The term includes the original warrant of 

arrest and a copy certified by the issuing court. 

(4) •aa11• means the security given for the primary 

purpose of ensuring the presence of the defendant in a 

pending criminal proceeding. 

(5) •charge• means a written statement that accuses a 

person of the commission of an offense, that is presented to 

A court, and that is contained in a complaint, information, 

or indictment. 

t6t--•eoneea¼■en~•--means--any--ac~--er--deeept¼on--done 

-2- SB 12'> 
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pttrpese¼y-or-know¼ftg¼y-ttpen-or-ott~s¼de--the--premisee--o~--a 

whe¼ese¼e--er-retai¼-store-or-other-aereanti¼e-estab¼ishment 

w¼th-tfte-¼ntent-to-deprive-~he-aerehant-0£-a¼¼--or--part--or 

the-•a¼tte-oE-the-merehandieeT 

t~titl "Conviction" means a judgment or sentence 

entered upon a guilty plea or upon a verdict or finding of 

guilty rendered by a legally constituted jury or by a court 

of competent jurisdiction authorized to try the case without 

a jury. 

t8till "Court" means a place where justice is 

judicially administered and includes the judge of the court. 

t9till. •rncluded offense• means an offense that: 

(a) is established by proof of the same or less than 

all the facts required to establish the commission of the 

offense charged; 

(b) consists of an attempt to commit the offense 

charged or to commit an offense otherwise included in the 

offense charged; or 

(C) differs from the offense charged only in the 

respect that a less serious injury or risk to the same 

person, property, or public interest or a lesser kind of 

culpability suffices to establish its commission. 

t½&tfil "Judge" means a person who is vested by law 

with the power to perform judicial functions. 

tilt~ •Judgment• means an adjudication by a court 
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that the defendant is guilty or not guilty, and if the 

adjudication is that the defendant is guilty, it includes 

the sentence pronounced by the court. 

t½i!ti!ll "Make available for examination and 

reproduction" means to make material and information that is 

subject to disclosure available upon request at a designated 

place during specified reasonable times and to provide 

suitable facilities or arrangements for reproducing it. The 

term does not mean that the disclosing party is required to 

make copies at its expense, to deliver the 11.aterials or 

information to the other party, or to supply the facilities 

or materials required to carry out tests on disclosed items. 

The parties may by mutual consent make other or additional 

arrangements. 

f¼3till.l •New trial• means a reexamination of the issue 

in the same court before another jury after a verdict or 

finding has been rendered. 

t¼4ti!ll •Notice to appear" means a written direction 

that is issued by a peace officer and that requests a person 

to appear before a court at a stated time and place to 

answer a charge for the alleged commission of an offense. 

t½5t1!!1 "Offense• means a violation of any penal 

statute of this state or any ordinance ot i~s political 

subdivisions. 

t½6t~ "Parole" means the release to the COllllllunity of 
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a pcisoner by a decision of the board of pardons prior to 

the expiration of the prisoner's term subject to conditions 

imposed by the board of pardons and the supervision of the 

department of corrections and human services. 

tiTti.!B "Peace officer" means any person who by virtue 

of the person's office or public employment is vested by law 

with a duty to maintain public order and Dldke arrests for 

offenses while acting within the scope of the person's 

authority. 

t¼Btilll "Persistent felony offender• means an offender 

who has previously been convicted of a felony and who is 

presently being sentenced for a second felony committed on a 

different occasion than the first. An offender is considered 

to have been previously convicted of a felony if: 

(a) the previous felony conviction was for an offense 

coaaitted in this state or any other jurisdiction for which 

a sentence of imprisonment in excess of l year could have 

been imposed; 

(b) leas than 5 years have elapsed 

coaaission of the present offense and either: 

(i) the previous felony conviction; or 

between the 

(ii) the offender's release on parole or otherwise from 

prison or other commitment imposed as a result of a previous 

felony conviction; and 

(c) the offender has not been pardoned on the ground of 

-5- SB 125 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

25 

SB 0125/02 

innocence and the conviction has not been set aside at the 

postconviction hearing. 

t¼9tl!ll "Place of trial 11 means the geographical 

location and political subdivision in which the court that 

will hear the cause is situated. 

ti8t.Qll "Preliminary examinationM means a hearing 

before a judge for the purpose of determining if there is 

probable cause to believe a felony has been committed by the 

defendant. 

ti¼t~ •Probation• means release by the court without 

imprisonment of a defendant found guilty of a crime. The 

release is subject to the supervision of the department of 

corrections and human services upon direction of the court. 

tiit.l1.!l •Prosecutor• means an elected or appointed 

attorney who is vested by law with the power to initiate and 

carry out criminal proceedings on behalf of the state 

political subdivision. 

or a 

ti3tilll "Same transaction• means conduct consisting of 

a series of acts or omissions that are motivated by: 

(a) a purpose to accomplish a criminal objective and 

that are necessary or incidental to the accomplishment of 

that objective; or 

(b) a c0111111on purpose or plan that results in the 

repeated commission of the same offense or effect upon the 

same person or the property of the same person. 
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ti4t1l11 "Search warrant• means an order that is: 

(a) in writing; 

(bl in the naae of the state; 

(cl signed by a judge; 

(d) a particular description of the place, object, or 

person to be searched and the evidence, contraband, or 

person to be seized; and 

(el directed to a peace officer and commands the peace 

officer to search for evidence, contraband, or persons. 

tiStilll "Sentence• means the judicial disposition of a 

criminal proceeding upon a plea, verdict, or finding of 

guilty, 

ti6tllli "Statement• means: 

(al a writing signed or otherwise adopted or approved 

by a person; 

(b) a video or audio recording of a person's 

cOlllllunications or a transcript of the communications; and 

(c) a writing containing a summary of a person's oral 

communications or admissions. 

f2~tilll "Swnmons" means a written order issued by the 

court that commands a person to appear before a court at a 

stated tiae and place to answer a charge for the offense set 

forth in the order. 

ti8tilll. "Superseded notes• means handwritten notes, 

including field notes, that have been substantially 
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incorporated into a statement. The notes may not be 

considered a statement and are not subject to disclosure 

except as provided in 46-1S-324. 

t~9t~ •Temporary road block" means any structure, 

device, or means used by a peace officer for the purpose of 

controlling all traffic through a point on the highway where 

all vehicles may be slowed or stopped, 

f38t11!1 •witness• means a person whose testimony is 

desired in a proceeding or investigation by a grand jury or 

in a criminal action, prosecution, or proceeding. 

t3½t.l!Q.1 •work product• means legal research, records, 

correspondence, reports, and memoranda, both written and 

oral, to 

theories, 

the 

and 

extent that they 

conclusions of the 

contain the 

prosecutor, 

counsel, or their staff or investigators.• 

opinions, 

defense 

Section 2. Section 46-4-306, MCA, is amended to read: 

•t6-4-306. Applicability of other la- -- costs. (1) 

The fees and mileage of witnesses subpoenaed pursuant to 

this part are the same as those required in criminal 

actions. The state shall bear all costs, including the cost 

of service, when the application for the subpoena is made by 

the attorney general, and the appropriate county shall bear 

all coats, including the cost of service, when the 

application for the subpoena is made by a county attocneyL 

and the appropriate city shall bear all costs, including the 
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cost of service, when the application for the subpoena is 

made by a city attorney. 

(2) All provisions relating to subpoenas in criminal 

actions apply to subpoenas issued pursuant to this part, 

including the provisions of 46-15-112, 46-15-113, and 

46-15-120. 

(3) All investigative costs, including testing of 

evidence and persons• must be borne by the governmental 

entity requesting the investigation." 

Section 3. Section 46-5-101, MCA, is amended to read: 

•46-5-101. Searches and seisures when authorized. A 

search of a person, 

evidence, contraband, 

object, or 

and persons 

place 

may 

may 

be 

accordance with Title 46 when a search is made: 

(1) by the authority of a search warrant; or 

be made and 

seized in 

(2) in accordance with judicially recognized exceptions 

to the warrant requirement.• 

Section 4. Section 46-6-201, MCA, is amended to read: 

•t6-6-201. Issuance of arrest warrant upon c011plaint. 

t¼t-A-ecmp¼a¼ftty-aa-the-Na¼a-ef-aft-arreat-varrant7-sha¼t-be 

¼n-wr¼t¼n~T 

tit--When-a-eeap¼a¼nt-ia-preaented-to-a-eoart-eharg~ng-a 

pera&n-w¼th-tfte-eeaaiaaion-of-an-offense7--the--eoart--sha¼¼ 

ex-¼ne--apon--&ath-the-eoap¼ainant-and-1M1y-a¼eo-exaa¼ne-any 

v¼tnea■e•• 
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t3t If it appears from the contents of the complaint 

and the examination of the complainant and from the 

examination of other witnesses or affidavits, if any, that 

there is probable cause to believe that the person against 

wh0111 the complaint was made has committed an offense, a 

warrant shall be issued by the court for the arrest of the 

person complained against. The court, in its discretion, may 

issue a summons instead of a warrant. Upon the request of 

the eeanty--attorney prosecutor, the court shall issue a 

s\l.ll.lllOns instead of a warrant. Nore than one warrant or 

summons may issue on the same c011plaint.N 

Section 5. Section 46-6-210, MCA, is amended to read: 

"t6-6-21D. Arrest by peace officer. A peace officer may 

arrest a person when the officer has a warrant commanding 

that the person be arrested or when the officer believes on 

reasonable grounds: 

Ill that a warrant for the person's arrest has been 

issued in this state, except that unless otherwise provided 

by law, a warrant for violation of a city ordinance may not 

be acted upon unless the person is located within the limits 

of the city in which the violation is alleged to have 

occurred; or 

(2) that a felony warrant for the person's arrest has 

been issued in another jurisdiction.R 

Section 6. Section 46-6-312, MCA, is amended to read: 
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•t6-6-312. llan:oer of arrest without warrant. A peace 

officer or--peraon making an arrest without a warrant shall 

inform the person to be arrested of the officer's authority, 

of the intention to arrest that person, and of the cause of 

the arrest, e~cept when the person to be arrested is 

actually engaged in the commission of or in an attempt to 

commit an offense or is pursued inunediately after its 

commission, after an escape, or when the giving of the 

information will imperil the arrest." 

Section 7. Section 46-8-113, MCA, is amended to read: 

•46-8-113. Payaent for court-appointed counsel by 

defendant. (l) The court may require a convicted defendant 

to pay the costs of court-appointed counsel as a part of or 

a condition under the sentence imposed as provided in Title 

46. 

(2) Costs must be limited to reasonable compensation 

and costs incurred by the court-appointed counsel in the 

criminal proceeding. 

(3) The court ■ay not sentence a defendant to pay the 

costs of court-appointed. counsel unless the defendant is or 

will be able to pay the■• In determining the amount and 

method of payment of costs, the court shall take into 

account the financial resources of the defendant and the 

nature of the burden that payment of costs will impose. 

(4) A defendant who has been sentenced to pay costs and 
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whe-ta-ab¼e-to-ba~-refaaes-or-Eat¼s-~e-pay-these--eests may 

at any time petition the court that sentenced the defendant 

for remission of the payment of costs or of any unpaid 

portion of the costs. If it appears to the satisfaction of 

the court that payment of the amount due will impose 

manifest hardship on the defendant or the defendant's 

immediate family, the court may remit all or part of the 

amount due in costs or modify the method of payment." 

Section 8. Section 46-8-115, MCA, is amended to read: 

•,6-8-115. Effect of nonpayaent. (1) When a defendant 

who is sentenced to pay the costs of court-appointed counsel 

defaults in payment of the costs or of any installment, the 

court on motion of the coaaey-at~orney prosecutor or on its 

own motion may require hia the defendant to show cause why 

the default should not be treated as contempt of court and 

may issue a show cause citation or an arrest warrant 

requiring the defendant's appearance. 

(2) Unless the defendant shows that the default was not 

attributable to an intentional refusal to obey the order of 

the court or to a failure en the defendant 1 s part to make a 

good faith effort to make the payment, the court may find 

that the default constitutes civil contempt. 

(3) The term of imprisonment for contempt for 

nonpay,oent of the costs of court-appointed counsel must be 

set forth in the judgment and ■ay not exceed 1 day for each 
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$25 of the payaent, 30 daya if the order for payment of 

costs was imposed upon conviction of a misdemeanor, or 1 

year in any other case, whichever is the shorter period. A 

person committed for nonpayment of costs must be given 

credit toward payment for each day of imprisonment at the 

rate specified in the judgment. 

(4) If it appears to the satisfaction of the court that 

the default in the payment of costs is not contempt, the 

court may enter an order allowing the defendant additional 

time for payment, reducing the amount of the payment or of 

each installment, or revoking the order for payment of the 

unpaid portion of the costs in whole or in part. 

( 5) A default in the payment of costs or any 

installment may be collected by any means authorized by law 

for the enforcement of a judgment. The writ of execution for 

the collection of costs may not discharge a defendant 

committed to imprisonment for contempt until the amount of 

the payment for coats has actually been collected." 

Section 9. Section 46-8-201, MCA, is amended to read: 

"46-8-201. Reauneration of appointed counsel. (•l) 

Whenever in a criainal proceeding an attorney represents or 

defends any peraon by order of the court on the ground that 

the person is financially unable to employ counsel, the 

attorney must be paid for the services a sum as a district 

eeurt judge or justice of the state supreme court certifies 
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to be a reasonable compensation and be reimbursed for 

reasonable costs incurred in the criminal proceeding. 

(2) The expense of implementing subsection (1) is 

chargeable as provided in 3-5-901 to the county in which the 

proceeding arose. the state, or both, except that: 

(a) in proceedings solely involving the violation of a 

city ordinance or state statute prosecuted in a municipal or 

city court, the expense is chargeable to the city or town in 

which the proceeding arose; or 

(b) when there has been an arrest by agents of the 

department of fish, wildlife, and parks or agents of the 

departaent of justice and the charge is prosecuted by 

personnel of the state agency that made the charge, the 

expense must be borne by the prosecuting state agency." 

Section 10. Section 46-9-201, MCA, is amended to read: 

"46-9-201. Who ,uy adait to bail. A judge may admit to 

bail any defendant properly appearing before h¼m the judge 

in a bail proceeding. When bound over to any court or judge 

having jurisdiction of the offense charged, bail must be 

continued provided that the court or judge having 

jurisdiction may increase, reduce, or substitute bail. On 

appeal, a judge before whoa the trial was had or a judge 

having the power to issue a writ of habeas corpus may admit 

the defendant to bail. For purposes of this section, a 

defendant's appearance before a judge may be either by 
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physical appearance before the court or by two-way 

electronic audio-video c011111unication as provided in 46-9-¼¼5 

46-9-206." 

Section 11. Section 46-9-412, MCA, is amended to read, 

"46-9-412. Guaranteed arrest bond certificates. (1) A 

domestic or foreign surety company that has qualified to 

transact surety business in this state may, in any year, 

become surety in an amount not exceeding $588 $1,000 with 

respect to any guaranteed arrest bond certificates issued in 

the year by an aut01110bile club or association or by an 

insurance company authorized to write automobile liability 

insurance within this state by filing with the collllllissioner 

of insurance an undertaking to become surety. 

(2) The for■ of the undertaking must be prescribed by 

the ccamissioner of insurance and must include those matters 

required by 46-9-401," 

Section 12. 

"46-9-505. 

bail. (1) Upon 

Section 46-9-505, MCA, is amended to read: 

Issuance of arrest warrant -- redeter■ining 

failure to comply with any condition of a 

bail or recognizance, the court having jurisdiction at the 

time of a~eh the failure may, in addition to any other 

action provided by law, issue a warrant for the arrest of 

the person at-¼iber~y-on-bai¼-er-on-ftie-ewn-recogniaeftee. 

(2) On verified application by the atate prosecutor 

setting forth facts or circuastances constituting a breach 
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or threatened breach of any of the conditions of the bail or 

a threat or an attempt to influence the pending proceeding, 

the court may issue a warrant for the arrest of the 

defendant. 

(J) Upon the arrest, the defendant shall must be 

brought before the court without unnecessary delay and the 

court shall conduct a hearing and determine bail in 

accordance with 46-9-311." 

Section 13. Section 46-10-202, MCA, is amended to read: 

"46-10-202. Presentation of evidence. (1) The defendant 

may not enter a plea. The judge shall hear the evidence 

without unnecessary delay. All witnesses must be examined in 

the presence of the defendant. The defendant may 

cross-examine witnesses 

introduce evidence in 

against the 

the defendant's 

defendant and 

own behalf. 

may 

For 

purposes of this section. a preliminary examination 

conducted by the use of two-way electronic audio-video 

communication that allows all of the participants to be 

observed and heard by all other participants and that allows 

th~ defendant to cross-examine witnesses is considered to be 

an examination of a witness in the presence of the 

defendant. Two-way electronic at1d¼e-vi-stus:i audio-video 

cOllllllunication may not be used unless the defendant's counsel 

is physically present with hia-eiient the defendant, unless 

this requirement is waived by the defendant. 
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{2) During the examination of a witness or when the 

defendant is making a statement or testifying, the judge 

may, and on the request of the defendant or state shall, 

exclude all other witnesses. The judge may also cause the 

witnesses to be kept separate and to be prevented from 

communicating with each other until all are examined. 

(3) An objection to evidence on the ground that it has 

been acquired by unlawful means is not properly made at the 

preliminary examination. Motions to suppress must be made to 

the trial court as provided in 46-13-302. 

(4) For purposes of a hearing under this chapter, a 

defendant may, in the discretion of the court, appear before 

the court either by physical appearance or by two-way 

electronic audio-video communication. The audio-video 

communication must operate so that the defendant and the 

judge can see each other simultaneously and converse with 

each other, so that the defendant and his the defendant's 

counsel, 

defendant 

physically 

if any, can communicate privately, and so that the 

and hia the defendant's counsel are both 

present in the same place during the two-way 

electronic audio-video communication. The defendant may 

waive the requirement that ft¼a counsel be in the defendant's 

physical presence during the two-way electronic audio-video 

c0111Dunication. A judge may order a defendant's physical 

appearance in court for a preliminary examination." 
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Section 14. Section 46-11-110, MCA, is amended to read: 

"46-11-110. Piling coaplaint. tit When a complaint is 

presented to a court charging a person with the commission 

of an offense, the court shall examine the eomp¼aina"t SWORN 

COMPLAINT and or any affidavits, if filed, to determine 

whether probable cause exists to allow the filing of a 

charge mey-be-fi¼ed. 

tit--¾f-it-appears-frM1--an--affidawit--ri¼ed--with--the 

eharge--or--frea--testiaeny-ef-the-eomp¼ai~ant-that-there-ie 

probab¼e-caaae-te-be¼ie•e-thac-an-offense-has-been-ee11.111iCted 

and-that-the-pereon-a4ainst-whoa--the--eharge--is--made--has 

eommitted--¼t7--the-eoart-sha¼¼-issae-a-eW111BOns-or-an-arres~ 

warrantT• 

Section 15. section 46-11-302, MCA, is amended to read: 

"46-11-302. Challenges to grand jury or grand jurors. 

{l) The ee~nty-attorney-or-a~~orney-genera¼ prosecutor may 

challenge the panel of a grand jury on the ground that the 

grand jury was not selected, drawn, or summoned according to 

law and aay challenge an individual juror on the ground that 

the juror ls not legally qualified. Challenges must be made 

before the administration of the oath of the jurors, may be 

oral or in writing, and must be tried and decided by the 

court. 

(2) At any tiae for cause shown, the district court may 

excuae or discharge a juror either temporarily or 
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permanently, and in the latter event, the court may impanel 

another person in place of the juror discharged. 

(3) A motion to dismiss the indictment may be based on 

the ground that the grand jury was not selected, drawn, or 

summoned according to law or that an individual juror was 

not legally qualified. An indictment may not be dismissed on 

the ground that one or more members are not legally 

qualified if it appears from the record kept pursuant to 

this part that eight or more jurors, after deducting those 

not legally qualified, concurred in finding the indictment.• 

Section 16. Section 46-11-332, MCA, is amended to read: 

0 46-11-332. Presenting the indictaent. (1) An 

indictment, when found by the grand jury, must be signed by 

and presented by the foreman to the district court in the 

presence of the grand jury and must be filed with the clerk. 

The district court shall then issue a an arrest warrant or 

summons for the defendant. 

(2) If a complaint or information is pending against 

the defendant and eight jurors do not concur in finding an 

indictment, the foreaan shall report the decision to the 

district court judge.• 

Section 17. Section 46-11-401, IICA, is amended to read: 

0 46-11-401. Pora of charge. (1) The charge must be in 

writing and in the naae of the state or the appropriate 

municipality and aust specify the diatriet court in which 
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the charge is filed. The charge must be a plain, concise, 

and definite statement of the offense charged, including the 

name of the offense, whether the offense is a misdemeanor or 

felony, the name of the person charged, and the time and 

place of the offense as definitely as can be determined. The 

charge must state for each count the official or customary 

citation of the statute, rule, regulation, or other 

provision of law that the defendant is alleged to have 

violated. 

(2) If the charge is by information or indictment, it 

must include endorsed on the information or indictment the 

names of the witnesses for the state, if. known. 

(3) If the charge is by complaint, it must be signed on 

oath by a peace officer, by a person having knowledge of the 

factsL or by the prosecutor. 

(4) If the charge is by information, it must be signed 

by the prosecutor. If the charge is by indictment, it must 

be signed by the foreman of the grand jury. 

(5) The dis~riet court, on motion of the defendant, may 

strike surplusage frO!!! the indictment or information. 

(6) A charge may not be disaiased because of a formal 

defect that does not tend to prejudice a substantial right 

23 of the defendant.• 

24 

25 

Section 18. Section 46-11-405, MCA, is amended to read: 

"46-11-405. Discharge of codefendant. (1) When two or 
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acre persons are included in the same charge, the court may, 

at any time before the defendants have gone into their 

defense, on the application of the county---attorney 

prosecutor, direct any defendant to be discharged so that he 

the defendant may be a witness for the s~a~e prosecution. 

(2) When two or more persons are included in the same 

indictment or information and the court is of the opinion 

that in regard to a particular defendant there is not 

sufficient evidence to require the defendant to put him on 

h½s ~ defense, the court must order him that defendant to be 

discharged before the evidence is closed so that he the 

discharged defendant may be a witness 

codefendant.• 

for his the 

Section 19. Section 46-11-601, MCA, is amended to read: 

•t6-1l-601. Recognizance by or deposition of witness. 

(1) If the defendant is held to answer after a preliminary 

exaainationL or after the defendant has waived a preliminary 

examinationL or after the district court has granted leave 

to file an informationL or after an indictment has been 

returned, the judge may: 

(a) require any material witness for the state or 

defendant to enter into a written undertaking to appear at 

the trial~ and 

(b) provide for the forfeiture of a sum certain in the 

event the witness does not appear at the trial. 
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(2) Any witness who refuses to enter into a written 

undertaking may be rem.anded to custody but sha¼¼ ~ not be 

held longer than is necessary to take his the witness's 

deposition. After the deposition is taken, the witness must 

be immediately discharged. 

(3) Sueh The deposition must be taken in the presence 

of the eeuney-a~~orney prosecutor and the defendant and his 

the defendant's counsel unless either the eottft~y--a~~erftey 

prosecutor or the defendant and his the defendant's counsel 

fail to attend after reasonable notice of the time and place 

set for taking the deposition.• 

Section 20. Section 46-11-701, MCA, is amended to read: 

•t&-11-701. Pretrial proceedings -- ezclusion of public 

and sealing of records. (1) Except as provided in this 

section, pretrial proceedings and records of those 

proceedings are open to the public. If, at the pretrial 

proceedings, testimony or evidence is presented that is 

likely to threaten the fairness of a trial, the presiding 

officer shall advise those present of the danger and shall 

seek the voluntary cooperation of the news media in delaying 

disseaination of potentially prejudicial information until 

the impaneling of the jury or until an earlier time 

consistent with the administration of justice. 

(2) The defendant may move that all or part of the 

proceeding be closed to the public, or with the consent of 
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the defendant, the judge may take action on the judge 1 s own 

JDOtion. 

CJ) The judge may close a preliminary hearing, bail 

hearing, or any other pretrial proceeding, 

hearing on a motion to suppress, and may seal 

only if: 

including a 

the record 

(a) the dissemination of information from the pretrial 

proceeding and its record would create a clear and present 

danger to the fairness of the trial; and 

Cb) the prejudicial effect of the information on trial 

fairness cannot be avoided by any reasonable alternative 

means. 

(4) Whenever all or part of any pretrial proceeding is 

held in chaabers or otherwise closed to the public under 

this section, a complete record must be kept and made 

available to the public following the completion of the 

trial or earlier if consistent with trial fairness. 

(5) When the judge determines that all or part of a 

docuaent filed in support of a charge or warrant would 

present a clear and present danger to the defendant's right 

to a fair trial, the document or portion of the document 

must be sealed until the trial is coapleted unless the 

docuaent or portion of the docuaent must be used for trial 

fairness. 

t6t--An-aff¼da•¼t-f¼¼ed-¼n-s~pport-of-a-aet¼on-for-¼e■•e 
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to--fi¼e-a-eharge-ar-warraftt-maat-be-sea¼ed-~n¼ess-the-jttftge 

deter■¼ftes--that--diae¼esare--af--the--infermat¼en--in---the 

a£fida•¼t--ia--reqaired--ta--pre~eet--the-hea¼th7-sa£etyT-er 

we¼fare-of-the-pablteT" 

Section 21. Section 46-12-210, MCA, is amended to read: 

"46-12-210. Advice to defendant. l!l Before accepting a 

plea of guilty, the court shall determine that the defendant 

understands the following: 

tit (a) ill the nature of the charge for which the 

plea is offered; 

tbtill.l the mandatory minimum penalty provided by law, 

if any; 

tet{iii) the maximWII penalty provided by law, including 

the effect of any penalty enhancement provision or special 

parole restriction; and 

tdtil.Yl when applicable, the requirement that the court 

may also order the defendant to make restitution of the 

costs and assessments provided by law; 

t~tlli if the defendant is not represented by an 

attorney, the fact that he the defendant has the right to be 

represented by an attorney at every stage of the proceeding 

a9a¼Rat-hi• and that, if necessary, one will be appointed to 

represent the defendant; 

t~ti£..l. that the defendant has the right: 

tat@ to plead not guilty or to persist in that plea 
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if it has already been made; 

tbtilll to be tried by a jury and at the trial has the 

right to the assistance of counsel; 

teti!..!.!..l to confront and cross-examine witnesses against 

the defendant; and 

tdtilY.l not to be compelled to reveal personally 

incriminating information; 

t•tlli that if the defendant pleads guilty in 

fulfillment of a plea agreement, the court is not required 

to accept the terllS of the agreement and that the defendant 

may not be entitled to withdraw the plea if the agreement is 

not accepted pursuant to 46-12-211; 

tStill that if the defendant's plea of guilty is 

accepted by the courts, there will not be a further trial of 

any kind, so that by pleading guilty the defendant waives 

the right to a trial; and 

t6tfil that if the defendant is not a United States 

citizen, a guilty plea aight result in deportation from or 

exclusion fr011 admission to the United States or denial of 

naturalization under federal law. 

ill The r,!g!!_ire■ents of subsection (1) may be 

accomp_lished b;t the defendant filin.9. a written 

acknowledg!,ent of_ the i(!~oraation contained in subsection 

ilk" 

Section 22. Section 46-12-211, MCA, is amended to read: 
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"46-12-211. Plea agreeaent procedure. ( l) The 

prosecutor and the attorney for the defendant, or the 

defendant when acting prose, may engage in discussions with 

a view toward reaching an agreeaent that, upon the entering 

of a plea of guilty to a charged offense or to a lesser or 

related offense, the prosecutor will do any 

following: 

(a) move for dismissal of other charges; 

of the 

(b) agree that a specific sentence is the appropriate 

disposition of the case; or 

(c) make a recommendation, or agree not to oppose the 

defendant's request, for a particular sentence, with the 

understanding that the recoaaendation or request may not be 

binding upon the court. 

(2) If a plea agreeaent has been reached by the 

parties, the court shall, on the record, require a 

disclosure of the agreeaent in open court or, on a showing 

of good cause in caaera, at the ti■e the plea is offered. If 

the agreeaent is of the type specified in subsection (l)(a) 

or (l)(bJ, the court may accept or reject the agreement, or 

may defer its decision as to the acceptance or rejection 

until there has been an opportunity to consider the 

presentence report. If the agreement is of the type 

specified in subsection (l)(c), the court shall advise the 

defendant that, if the court does not accept the 
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recOJDJDendation or request, the defendant nevertheless has no 

right to withdraw the plea. 

(3) If the court accepts a plea agreement, the court 

shall inform the defendant that it will embody in the 

judgment and sentence the disposition provided for in the 

plea agreement. 

(4) If the court rejects the~ plea agreement~ 

type specified in subsection (l)(a) or (l)lb), the court 

shall, on the record, infor■ the parties of this fact and 

advise the defendant that the court is not bound by the plea 

agreement, afford the defendant an opportunity to withdraw 

the plea, and advise the defendant that if the defendant 

persists in the guilty plea, the disposition of the case may 

be less favorable to the defendant than that contemplated by 

the plea agreement.• 

Section 23. Section 46-13-108, MCA, is amended to read: 

"46-13-108. llotice by prosecutor seeking persistent 

felony offender status. (1) Eltcept for good cause shown, if 

the prosecution seeks treatment of the accused as a 

persistent felony offender, notice of that fact must be 

given at or before the oanibus hearing pursuant to 46-¼3-¼8¼ 

46-13-110. 

(2) The notice aust specify the alleged prior 

convictions and aay not be aade known to the jury before the 

verdict is returned except as allowed by the Montana Rules 
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(3) If the 

SB 0125/02 

defendant objects to the allegations 

contained in the notice, the judge shall conduct a hearing 

to determine if the allegations in the notice are true. 

(4) The hearing must be held before the judge alone. If 

the judge finds any allegations of the prior convictions are 

true, the accused must be sentenced as provided by law. 

(5) The notice must be filed and sealed until the time 

of trial or until a plea of guilty is given by the 

defendant.• 

Section 24. Section 46-13-110, MCA, is amended to read: 

"46-13-110. tanibus hearing. (1) Within a reasonable 

time following the entry of a not guilty plea but not less 

than 30 days before trial, the court shall hold an omnibus 

hearing. 

(2) The purpose of the hearing is to expedite the 

procedures leading up to the trial of the defendant. 

(3) The presence of the defendant is not required. The 

prosecutor and the defendant's counsel shall attend the 

h@aring and must be prepared to discuss any pretrial matter 

appropriate to the case, including but not limited to: 

(a) joinder and severance of offenses or defendants, 

46-11-404, 46-13-210 and 46-13-211; 

(b) double 

46-11-504; 

jeopardy, 46-11-410, 

-28-
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(c) the need for exclusion of the public and for 

sealing records of any pretrial proceedings, 46-11-701; 

(d) notification of the existence of a plea agreement, 

46-12-211; 

(e) disclosure and discovery motions, Title 46, chapter 

15, part 3; 

Cf) notice of reliance on certain defenses, 46-15-323; 

(g) notice of seeking enhaneed--punieMl~ne eersistent 

felony offender status, 46-13-583 46-13-108; 

(h) notice of other crimes, wrongs, or acts, 46-½3-593 

[section 48); 

(i) motion to suppress, 46-13-301 and 46-13-302; 

(j) motion to dismiss, 46-13-401 and 46-13-402; 

(k) motion for change of place of trial, 46-13-203 

through 46-13-205; 

(1) reasonableness of bail, Title 46, chapter 9; and 

(m) stipulations, 

(4) At the conclusion of the hearing, a court-approved 

memorandum of the matters settled must be signed by the 

court and counsel and filed with the court. 

(5) Any motions made pursuant to subsections (1) 

through (3) may be ruled on by the court at the time of the 

hearing, where appropriate, or aay be scheduled for briefing 

and further hearing as the court considers necessary.• 

Section 25. Section 46-13-202, MCA, is amended to read: 
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"46-13-202. Notion for continuance. (l) The defendant 

or the 9tate prosecutor may move for a continuance. If the 

motion is made more than 30 days after arraignment or at any 

time after trial has begun, the court may require that it be 

supported by affidavit. 

(2) The court may upon the motion of either party or 

upon the court's own motion order a continuance if the 

interests of justice so require. 

(3) All motions for continuance are addressed to the 

discretion of the trial court and sha¼l !!!:!,!!_ be considered 

in the light of the diligence shown on the part of the 

movant. This section sha¼¼ !!!!!.! be construed to the end that 

criminal cases are tried with due diligence consonant with 

the rights of the defendant and the state 2rosecution to a 

speedy trial.• 

Section 26. Section 46-13-203, MCA, is amended to read: 

"46-13-203. Change of place of trial for prejudice. (1) 

The defendant or the prosecution may move for a change of 

place of trial on the ground that there eKists in the county 

in which the charge is pending such prejudice that a fair 

trial cannot be had in the county. 

(2) If the district court determines that there exists 

in the county in which the prosecution is pending such 

prejudice that a fair t[ial cannot be had, the district 

court shall; 
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(a) transfer the cause to any other county in which a 

fair trial may be had; 

(b) direct that a jury be selected in any county where 

a fair trial may be had and then returned to the county 

where the prosecution is pending to try the case; or 

(c) take any other action designed to ensure that a 

fair trial may be had." 

Section 27. Section 46-13-210, MCA, is amended to read: 

•46-13-210. Trial of indictaents, inforaations, 

cxaplaints, or defendants together. The court may order two 

or more indictments, informations, complaints, or defendants 

to be tried together if the interests of justice require and 

the charges or defendants could have been joined in a single 

indictment, information, or complaint as provided for in 

46-¼i-i¼37-46-¼5-3ii7-and-46-¼S-3i3 46-11-404." 

Section 28. Section 46-14-312, MCA, is amended to read: 

•t6-l4-312. Sentence to be iaposed. (l) If the court 

finds that the defendant at the time of the commission of 

the offense of which the defendant was convicted did not 

suffer frOii a aental disease or defect as described in 

46-14-311, the court shall sentence the defendant as 

provided in ~itle 46, chapter 18. 

(2) If the court finds that the defendant at the time 

of the cc.aission of the offense suffered from a mental 

disease or defect as described in 46-14-311, any mandatory 
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minimum sentence prescribed by law for the offense need not 

apply and the court shall sentence the defendant to be 

c0111111itted to the custody of the director of the department 

of corrections and human services to be placed in an 

appropriate institution for custody, care, and treatment for 

a definite period of time not to exceed the maximum term of 

imprisonment that could be imposed undec subsection (1). The 

authority of the court with regard to sentencing is the same 

as authorized in Title 46, chapter 18, if the treatment of 

the individual and the protection of the public are provided 

for. 

(3) Either the director or a defendant whose sentence 

has been imposed under subsection (2) may petition the 

sentence if the sentencing court for review of 

professional person certifies that: 

(a) the defendant no longer 

the 

suffers from a mental 

i1 disease or defect; 

18 

19 

20 

21 

22 

23 

2,· 

25 

(b) the defendant 1 s mental disease or defect no longer 

renders him the defendant unable to appreciate the 

criminality of hia the_9efendant;s conduct or to conform his 

the defendant's conduct to the requirements of law; or 

(c) the defendant suffers from a mental disease or 

defect that makes h¼■ the defendant a danger to h*■se¼E the 

def~ or others, but either there is no treatment 

available for hie the mental disease or defect or he the 
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defendant refuses to cooperate with treatment. 

(4) The sentencing court may make any order not 

inconsistent with its original sentencing authority except 

that the length of confinement or supervision must be equal 

to that of the original sentence. The professional person 

shall review the defendant's status each year." 

Section 29. Section 46-15-101, MCA, is amended to cead: 

"46-15-101. subpoenas. (1) After the filing of chacges 

and upon the request of the prosecuting attorney, the 

defendant, or the defendant's attorney, the clerk of the 

court shall issue subpoenas with the name of the person to 

whom each subpoena is directed, commanding the person to 

appear and to give testimony. The court shall maintain a 

list of the names of the persons to whom subpoenas are 

issued. 

(2) A subpoena must state the name of the couct and the 

title, if any, of the proceeding and must command each 

person to whom it is directed to attend and give testimony 

at the time and place specified in the subpoena. 

(3) The court, upon a timely motion, may quash or 

modify a subpoena if compliance would be unreasonable or 

oppressive.• 

Section 30. Section 46-15-116, MCA, is amended to cead: 

•,6-15-116. Peea, costs, and expenses. (1) When a 

person attends before a judge, gcand jury, or court as a 
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witness in a criminal case upon a subpoena, the witness 

shall receive the witness fee prescribed by Title 26, 

chapter 2, part 5. The court, on motion by either party, may 

allow additional fees for expert witnesses. 

(2) The court may determine the reasonable and 

necessary expenses of subpoenaed witnesses and order the 

clerk of the court to pay the expenses from the ~riate 

citY._2!, county treasury. 

(3) When a person is subpoenaed in this state to 

testify in another state or is subpoenaed from another state 

to testify in this state, the person must be paid for 

lodging, mileage or travel, and per diem, the sum equal to 

that allowed by Title 2, chapter 18, part 5, for each day 

that the person is required to travel and attend as a 

witness. If the state where the witness is found has by 

statutory enactment required that the subpoenaed witness be 

paid an amount in excess of the amount specified in this 

section, the witness aay be paid the amount required by that 

state. 

(4) According to procedures required by the supreme 

court administrator, under 3-5-902, the clerk of the 

district court shall submit to the administrator a detailed 

statement containing a list of witnesses and the amount of 

expenses paid to each witness by the county. Upon receipt 

and verification of the stateaent, the administratoc shall 
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promptly reimburse the designated county for all or a 

portion of the witness expenses. The county shall deposit 

the amount reimbursed in its general fund unless the county 

has a district court fund. If the county has a district 

court fund, the amount reimbursed must be deposited in the 

district court fund." 

Section 31. Section 46-15-201, MCA, is amended to read: 

•t6-15-201. When depositions -y be taken. (1) In 

district or municipal court cases, a deposition aay be taken 

if it appears that a prospective witness: 

(a) is likely to be either unable to attend 

otherwise prevented from attending a trial or hearing; 

or 

(b) is likely to be absent from the state at the time 

of the trial or hearing; or 

(c) is unwilling to provide relevant information to a 

requesting party and the witness's testimony is material and 

necessary in order to prevent a failure of justice. The 

di■eriee court shall, upon motion of any party and proper 

notice, order that the testimony of the witness be taken by 

deposition and that any designated books, papers, documents. 

or tangible objects, not privileged. be introduced at the 

time the deposition is taken. 

(2) The witness whose deposition is to be taken may be 

required by subpoena to attend at any place designated by 

the diatrict court, taking into account the convenience of 
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the parties and of the witness. 

(3) If the defendant is charged with a felony and it 

appears upon the affidavit of counsel for a party that good 

cause exists to believe that a witness will not respond to a 

subpoena and the administration of justice requires, any 

district judge may issue an arrest warrant commanding the 

arrest of a material witness. The arrest warrant must 

further order a deposition to be taken without unnecessary 

delay. A person may not be imprisoned for the purpose of 

securing testimony in any criminal proceeding longer than is 

necessary to take the person•s deposition." 

Section 32. Section 46-15-202, MCA, is amended to read: 

•t6-15-202. Procedure for taking depositions. fl) The 

party at whose instance a deposition is to be taken shall 

give to every other party reasonable written notice of the 

time and place for taking the deposition. The notice must 

state the name and address of each person to be examined. On 

motion of the party upon whom the notice is served, the 

munici~ district court for cause shown may extend or 

shorten th@ ti~e or change the place for taking the 

deposition. 

(2) A deposition must be taken in the manner provided 

in civil actions. The dis~rie~ court, upon request, may 

direct that a deposition be taken on written interrogatories 

in the aanner provided in civil actions. However, a 
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deposition may not be taken of a party defendant without his 

the defendant's consent, and the scope and manner of 

examination and cross-examination must be restricted as 

would be allowed in the trial itself. 

(3) The deposition must be filed with the distriet 

court making the order and held until the trial. Either 

party shall make available to the other partyT or the other 

party's counsel7 for examination and use at the taking of 

the deposition any relevant, nonprivileged statement of the 

witness being deposed that is in the possession of either 

party. 

(4) Objections to deposition testimony or evidence or 

parts of the testi1110ny or evidence may be reserved for 

subsequent determination by the distriet court. 

(SJ Unless a defendant in custody has waived, in 

writingr the right to be present at the taking of a 

deposition, the officer having custody of the defendant must 

be notified of the time and place set for the deposition. 

The officer having custody shall produce the defendant and 

keep the defendant in the presence of a witness during the 

deposition. 

(6) A defendant not in custody who fails to appear, 

without good cause, at the taking of a deposition after 

being notified of the time and place set for the deposition 

will be considered to have waived the right to be present as 
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provided in 46-16-122. The waiver includes a waiver of any 

objection to the taking and use of the deposition based upon 

that right. 

(7) Whenever a deposition is taken at the instance of 

the prosecution or whenever a deposition is taken at the 

instance of a defendant who is unable to bear the expense of 

taking a deposition, the dis~riet court shall direct that 

the expense of travel and subsistence of the defendant and 

the defendant 1 s counsel for attendance at the examination 

and the cost of the transcript of the deposition be paid by 

the city for a municipal court proceeding or by the state 

for a district court proceeding.• 

Section 33. Section 46-15-322, MCA, is amended to read: 

0 46-15-322. Oisclosure by prosecution. (1) Upon 

request, the prosecutor shall make available to the 

defendant for eiaaination and reproduction the following 

material and information within the prosecutor's possession 

or control: 

(a) the names, addresses, and statements of all persons 

whom the prosecutor may call as witnesses in the 

eaae-in-ehie£ case in chief; 

(b) all written or oral statements of the defendant and 

of any person who will be tried with the defendant; 

(c) all written reports or statements of experts who 

have personally exaained the defendant oc any evidence in 
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the particular case, together with the results of physical 

examinations, scientific tests, experiments, or comparisons: 

(d) all papers, doclDlt!nts, photographs, or tangible 

objects that the prosecutor aay use at trial or that were 

obtained from or purportedly belong to the defendant; -and 

(e) all material or information that tends to mitigate 

or negate the defendant's guilt as to the offense charged or 

that would tend to reduce the 

sentence. 

defendant's potential 

(2) At the saae time, the prosecutor shall inform the 

defendant of, and make available to the defendant for 

examination and reproduction, any written or recorded 

material or information within the prosecutor's control 

regarding: 

(a) whether there has been any electronic surveillance 

of any conversations to which the defendant was a party; 

(b) whether an investigative subpoena has been executed 

in connection with the case; and 

(c) whether the case has involved an informant and, if 

so, the inforaant's identity if the defendant is entitled to 

know either or both of these facts under Rule 502 of the 

Montana Rules of Evidence and 46-15-324(3). 

(3) The prosecutor aay iapose reasonable conditions, 

including 

custody, 

an 

to 

appropriate stipulation 

protect physical evidence 
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subsection (l)(d). 

(4) The prosecutor's obligation of disclosure extends 

to material and information in the possession or control of 

members of the prosecutor's staff and of any other persons 

who have participated in the investigation or evaluation of 

the case. 

(5) Upon motion 

substantial need in 

showing that 

the preparation 

the 

of 

defendant 

the case 

has 

for 

additional material or information not otherwise provided 

for and that the defendant is unable, without undue 

hardship, to obtain the substantial equivalent by other 

means, the court, in its discretion, may order any person to 

make it available to the defendant. The court may, upon the 

request of any person affected by the order, vacate or 

aod.ify the order if compliance would be unreasonable or 

oppressive. The prosecutor may not be required to prepare or 

disclose summaries of witnesses' testimony. 

(6) The prosecutor shall furnish to the defendant no 

later than 5 days before trial or at a later time as the 

court may for good cause per:it, together with their 

statements, a list of the naaes and addresses of all persons 

whom. the prosecutor intends to call as rebuttal witnesses to 

evidence of good character or the defenses of alibi, 

compulsion, entrapment, justifiable use of force, 

aistaken identity or the defense that the defendant did 

or 

not 
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have a particular state of mind that is an element of the 

offense charged.• 

Section 34. Section 46-15-323, MCA, is amended to read: 

"46-15-323. Disclosure by defendant. (1) At any time 

after the filing in district court of an indictment or 

information, the defendant, in connection with the 

particular crime charged, shall upon written request of the 

prosecutor and approval of the court: 

(a) appear in a lineup; 

(b) speak for identification by witnesses; 

(c) be fingerprinted, palm printed, footprinted, or 

voiceprinted; 

(d) pose for photographs not involving reenactment of 

an event; 

(e) try on clothing; 

(f) permit the taking of samples of h¼s hair, blood, 

saliva, urine, or other specified materials that involve no 

unreasonable bodily intrusions; 

(g) provide handwriting samples; or 

(h) submit to a reasonable physical 

inspection; however, the inspection does 

psychiatric or psychological exaaination. 

or 

not 

medical 

include 

(2) Within 10 days after the omnibus hearing in 

d¼str¼et court or at a later time as the court may for good 

cause permit, the defendant shall provide the prosecutor 
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with a written notice of the defendant's intention to 

introduce evidence at trial of good character or the 

defenses of alibi, compulsion, entrapment, justifiable use 

of force, or mistaken identity. 

(3) Within 10 days after receiving a report of the 

defendant 1 s mental condition from a psychiatrist or 

psychologist or at a later time as the court may for good 

cause permit, the defendant shall provide the prosecutor 

with a written notice of the defendant•s intention to 

introduce evidence at trial of the defense that due to a 

mental disease or defect, the defendant did not have a 

particular state of mind that is an essential element of the 

offense charged. 

(4) The notice must specify for each defense the names 

and addresses of the persons, other than the defendant, whom 

the defendant may call as witnesses in support of the 

defense, together with all written reports or statements 

aade by them,L including all reports and statements 

concerning the results of physical examinations, scientific 

that the teats, experiments, or comparisons, ezcept 

defendant need not include a privileged report or statement 

unless he the defendant intends to use the privileged report 

or atateaent, or the witness who made it, at trial. 

(5) Prior to trial the defendant may, upon motion and 

showing of good cause, add to the list of witnesses the 
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names of any additional witnesses and disclose their reports 

or statements as required by this section. After the trial 

cOllllllences, no witnesses may be called by the defendant in 

support of these defenses unless the name of the witness is 

included on the list and the witness's report or statement 

has been disclosed as required by this section, except for 

good cause shown. 

(6) Within 10 days after the omnibus hearing in 

d¼strie~ court or at a later time as the court may for good 

cause permit, the defendant shall make available to the 

prosecutor for testing, examination, or reproduction: 

(a) the names, addresses, and statements of all 

persons, other than the defendant, whom the defendant may 

call as witnesses in the defense ease-in-eh½~£ case in 

~' together with their statements; 

(b) the names and addresses of experts whom the 

defendant may call at trial, together with the results of 

their physical examinations, scientific tests, experiments, 

or comparisons, including all written reports and statements 

made by these experts in connection with the particular 

case; and 

(c) all papers, documents, photographs, and other 

tangible objects that the defendant may use at trial. 

( 7) The defendant's obligation under this section 

extends to material and information within the possession or 
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control of the defendant, defense counsel, and defense 

counsel's staff or investigators. 

(8) Upon motion of the prosecutor showing that the 

prosecutor has substantial need in the preparation of the 

case for additional material or information not otherwise 

provided for, that the prosecutor is unable, without undue 

hardship, to obtain the substantial equivalent by other 

means, and that disclosure of the material or information 

will not violate the defendant's constitutional rights, the 

court, in its discretion, may order any person to make the 

material or information available to the prosecutor. The 

court may, upon request of any person affected by the order, 

vacate or modify the order if compliance would be 

unreasonable or oppressive. The defense counsel may not be 

required to prepare or disclose su111DLaries of witnesses' 

testimony.• 

Section 35. Section 46-15-324, MCA, is amended to read: 

•46-15-324. llaterials not subject to disclosure. (1) 

Except as provided in this section, disclosure is not 

cequired for the superseded notes or work product of the 

prosecuting or defense attorney. 

(2) If ezculpatory information is contained in the 

superseded notes or work product of the prosecution, that 

inforaation ■uat be disclosed. 

ill Qia~losure of the existence of an informant or the 
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identity of an informant who will not be called to testify 

is not required if; 

(a) disclosure would result in substantial risk to the 

informant or to the informant's operational effectiveness: 

and 

(b) the failure to disclose will not infringe the 

constitutional ri~hts of the accused." 

Section 36. Section 46-16-107, MCA, is amended to read: 

•t6-16-107. Failure of cettnty--a~~erftey 2rosecutor to 

attend. If the c<>anty-atterney prosecutor fails to attend 

the trial, the court may appoint some attorney-at-law to 

perform h¼s ~rosecutor 1 s duties." 

Section 37. Section 46-16-116, MCA, is amended to read: 

"46-16-116. Pere11ptory challenges. (1) Each defendant 

is allowed eight peremptory challenges in capital cases and 

six in all other cases tried in the district court before a 

12-person jury. There may not be additional challenges for 

separate counts charged in the indictment or information. 

(2) If the indictment or information charges a capital 

offense as well as leaser offenses in separate counts, the 

maKimum number of challenges is eight. 

(3) The state is allowed the same number of peremptory 

challenges as all of the defendants. 

C4) In a criminal case tried before a six-person jury, 

the state prosecution and all the defendants are allowed 
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three peremptory challenges each. 

(5) When the parties in a criminal case in the district 

court agree upon a jury consisting of a number of persons 

other than 6 or 12, they shall also agree in writing upon 

the number of pere•ptory challenges to be allowed." 

Section 38. Section 46-16-122, MCA, is amended to read: 

"46-16-122. Absence of defendant froa trial. (1) In a 

misdemeanor case, if the defendant fails to appear in 

person, either at the time set for the trial or at any time 

during the course of the trial and if the defendant's 

counsel is authorized to act on the defendant's behalf, the 

court shall proceed with the trial unless good cause for 

continuance exist$. 

on 

(2) If the defendant's counsel is not authorized to act 

the defendant's behalf as provided in subsection (l) or 

if the defendant is not represented by counsel, the court, 

in its discretion, aay do one or more of the following: 

(a) order a continuance; 

(b) order bail forfeited; 

(c) issue a-beneh an arrest warrant; or 

(d) proceed with the trial after finding that the 

defendant had knowledge of the trial date and is voluntarily 

absent. 

in 

(3) After the trial of a felony offense has commenced 

the defendant's presence, the absence of the defendant 
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during the trial may not prevent the trial from continuing 

up to and including the return of a verdict if the 

defendant: 

(a) has been removed from the courtroom for disruptive 

behavior after receiving a warning that removal will result 

if the defendant persists in conduct that is so disruptive 

that the trial cannot be carried on with the defendant in 

the courtroom; or 

(b) is voluntarily absent and the offense is not one 

that is punishable by death. 

(4) Nothing in this section limits the right of the 

court to order the defendant to be personally present at the 

trial for purposes of identification unless defense counsel 

stipulates to the issue of identity.• 

Section 39. Section 46-16-130, MCA, is amended to read: 

•46-16-130. Pretrial diversion. (l) 1!l ~he Prior to 

the filing of a charge, the prosecutor and a defendant who 

has counsel or who has voluntarily waived counsel may agree 

to the deferral of a prosecution for a specified period of 

time baaed on one or more of the following canditions~ 

t•till that the defendant may not coaiit any offense; 

tbtilll. that the defendant aay not engage in specified 

activities, conduct, and associations bearing a relationship 

to the conduct upon which the charge against the defendant 

is based; 
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tet(iii) that the defendant shall participate in a 

supervised rehabilitation program, which may include 

treatment, counseling, training, or education; 

tdtil:!l that the defendant shall make restitution in a 

specified manner for harm or loss caused by the offense; or 

tet~ any other reasonable conditions. 

t~t.fil The agreement must be in writing, must be signed 

by the parties, and must state that the defendant waives the 

right to speedy trial for the period of deferral. The 

agreement aay include stipulations concerning the 

admissibility of evidence, specified testimony, or 

dispositions if the deferral of the prosecution is 

terminated and there is a trial on the charge. 

t3t1£1 The prosecution must be deferred for the period 

specified in the agreement unless there has been a violation 

of its terms. 

t4t@ The agreement must be terminated and the 

prosecution automatically diSllissed with prejudice upon 

expiration and compliance with the terms of the agreement. 

(2) After a charoe ~? been fil~d, a defercai of 

prosecution uy be entered into only with the app~gval of 

the...£2!!,rt.• 

Section 40. Section 46-17-311, MCA, is amended to read: 

•46-17-311. Appeal froa justices', ■unicipal, and city 

courts. (l) Except for cases in which legal issues are 
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preserved for appeal pursuant to 46-12-204, all cases on 

appeal from a justice 1 s7-attn½eipa¼7 or city court must be 

tried anew in the district court and may be tried befoce a 

jury of six selected in the same manner as for other 

criminal cases. An appeal from a municipal court to the 

district court is governed by 3-6-110. 

(2) The defendant may appeal to the district court by 

filing written notice of intention to appeal within 10 days 

after a judgment is rendered following trial. In the case of 

an appeal by the prosecution, the notice must be filed 

within 10 days of the date the order complained of is given. 

The prosecution may only appeal in the cases provided for in 

46-20-103. 

(3) Within 30 days of filing the notice of appeal, the 

court shall transfer the entire record of the court of 

limited jurisdiction to the district court." 

Section 41. Section 46-18-111, MCA, is amended to read: 

•,6-18-111. Presentence investigation -- when required. 

(l) Upon the acceptance of a plea or upon a verdict or 

finding of guilty to one-or--re-fe¼eny-offenses an--offense 

ander--45-5-58i--ehroagh--45-5-5857--45-5-58~7--er--45-5-6i5 

a9ainat--a-•¼e~ia-who-was-½ess-~han-¼6-years-of-a9e-when-the 

offense-was-eeaaieeed ONE OR MORE FELONY OFFENSES, the 

district court shall direct the probation officer to make a 

presentence investigation and report. The district court 
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may. in its discretion, order a presentence investigation 

for a defendant convicted of a misdemeanor. ~he IF THE 

DEFENDANT WAS CONVICTED OF AN OFFENSE UNDER 45-5-502, 

45-5-503, 45-5-504, 45-5-505, 45-5-507, OR 45-5-625 AGAINST 

A VICTIM WHO WAS LESS THAN 16 YEARS OF AGE WHEN THE OFFENSE 

WAS COJfHITTED, THE investigation must include an evaluation 

of the defendant and a recommendation as to treatment by a 

person qualified under guidelines established by the 

department of corrections and human services. All costs 

related to the evaluation must be paid by the defendant. If 

the defendant is determined by the district court to be 

indigent, all costs related to the evaluation are the 

responsibility of the district court and must be paid by the 

depar~men~-ef-eewree supreme court administrator under 

Title 3, chapter 5, part 9. 

( 2) If the district court finds that the record 

contains information sufficient to enable the meaningful 

exercise of discretion during sentencing, the defendant may 

waive a presentence investigation and report. Both the 

finding and the defendant's waiver must be made in open 

court on the record.• 

Section 42. Section 46-18-112, MCA, is amended to read: 

"46-18-112. content of presentence investigation 

report. (1) Whenever an investigation is required, the 

probation officer shall promptly inquire into and report 
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upon: 

(a) the defendant's characteristics, circumstances1 

needs, and potentialities; 

(b) the defendant's criminal record and social history; 

(c} the circumstances of the offense; 

(d) the time of the defendant"s detention for the 

offenses charged; and 

(e) except--in-eapita¼-cases-in-whieh-the-death-pena¼ty 

-y-be-impaaed7 the harm caused, as a result of the offense, 

to the victim, the victim's immediate family, and the 

c011111unity. 

(2) All local and 

institutions, courts, and 

state mental and correctional 

law enforcement agencies shall 

furnish, upon request of the officer preparing a presentence 

investigation, the defendant's criminal record and other 

relevant information. 

(3) The court may, in its discretion, require that the 

presentence investigation report include a physical and 

mental examination of the defendant. 

(4) If applicable, the court aay require the officer to 

inquire into the victim's pecuniary loss and make a 

restitution report to the court as provided by law." 

Section 43. Section 46-18-117, MCA, is amended to read, 

"46-18-117. Correction of sentence. The court may 

correct an ii¼ega¼ ~±rq_neous sentence or disposition at any 
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time and may correct a sentence imposed in an illegal manner 

within 120 days after the sentence is i11posed or after 

remand fr0111 an appellate court.• 

Section 44. Section 46-18-201, MCA, is amended to read: 

"46-18-201. Sentences that aay be iaposed. (1) Whenever 

a person has been found guilty of an offense upon a verdict 

or a plea of guilty, the court may: 

(a) defer imposition of sentence, except as provided in 

61-8-714 and 61-8-722 for sentences for driving under the 

influence of alcohol or drugs, for a period, except as 

otherwise provided, not exceeding 1 year for any misdemeanor 

or for a 

sentencing 

period not exceeding 3 years for any felony. The 

judge may impose upon the defendant any 

reasonable restrictions or conditions during the period of 

the deferred imposition. Reasonable restrictions or 

conditions may include: 

(i) jail base release; 

(ii) jail time not exceeding 180 days; 

(iii) conditions for probation; 

{ iv) i.ia'otitution; 

(v) payment of the costs of confinement: 

(vi) payaent of a fine as provided in 46-18-231; 

(vii) payaent of costs as provided in 46-18-232 and 

46-18-233; 

(viii) payaent of costs of court-appointed counsel as 
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provided in 46-8-113; 

(ix) with the approval of the facility or program, order 

the offender to be placed in a community corrections 

facility or program as provided in 53-30-321; 

(x) community service; 

(xi) home arrest as provided in Title 46, chapter 18, 

part 10; 

(xii) any other reasonable conditions considered 

necessary for rehabilitation or for the protection of 

society; or 

(xiii) any combination of the above. 

(b) suspend execution of sentence for a period up to 

the maximum sentence allowed or far a period of 6 months, 

whichever is greater, for each particular offense. The 

sentencing judge may iapose on the defendant any reasonable 

restrictions or conditions during the period of suspended 

sentence. Reasonable restrictions or conditions may include 

any of those listed in subsection (l)(a). 

(c) impose a fine as provided by law for the offense; 

(d) require payment of coats as provided in 46-18-232 

or payment of costs of court-appointed counsel as provided 

in 46-8-113; 

(e) commit the defendant to a correctional institution. 

with or without a fine as provided by law for the offense; 

(f) with the approval of the facility or program, order 
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the offender to be placed in a community corrections 

facility or program as provided in 53-30-321; 

(g) impose any combination of 

through (l)(f). 

subsections ( 1) I b J 

(2) If a financial obligation is imposed as a condition 

under subsection (l)(a), sentence may be deferred for a 

period not exceeding 2 years for a misdemeanor or for a 

period not exceeding 6 years for a felony, regardless of 

whether any other conditions are imposede 

(3) If any restrictions or conditions imposed under 

subsection (l)(a) or (l)(b) are violated, the court shall 

consider any elapsed time and either expressly allow part or 

all of it as a credit against the sentence or reject all or 

part as a credit and state its reasons in the order. Credit, 

however, must be allowed for jail or home arrest time 

already servede 

(4) Except as provided in 45-9-202 and 46-18-222, the 

imposition or execution of the first 2 years of a sentence 

of iaprison11ent imposed under the following sections may not 

be deferred or suspended: 45-5-103, 45-5-202(3) relating to 

aggravated assault, 45-5-302(2), 45-5-303(2), 45-5-401(2), 

45-5-502(3), 45-5-503(2) and (3), 45-9-101(2), 

(5)(d), 45-9-102(4), and 45-9-103(2). 

( 3), and 

(5) Except as provided in 46-18-222, the imposition or 

execution of the first 10 years of a sentence of 
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impriso11111ent imposed under 45-5-102 aay not be deferred or 

suspended. 

(6) Except as provided in 46-18-222, imposition of 

sentence in a felony case may not be deferred in the case of 

a defendant who has been convicted of a felony on a prior 

occasion, whether or not the sentence was imposed, 

imposition of the sentence was deferred, or execution of the 

sentence was suspended. 

(7) If the victim was less than 16 years old, the 

imposition or execution of the first 30 days of a sentence 

of imprisoM1ent imposed under 45-5-503, 45-5-504, 45-5-505, 

or 45-5-507 may not be deferred or suspended. Section 

46-18-222 does not apply to the first 30 days of the 

imprisonment. 

a 

(8) In imposing a sentence on a defendant convicted of 

sexual offense as defined in 46-23-502, the court may not 

waive the registration requirement provided in 46-18-254, 

46-18-255, and Title 46, chapter 23, part 5. 

(9) A person convicted of a sexual offense, as defined 

in 46-23-502, and aentenced to iaprisonaent in the state 

prison shall enroll in the educational phase of the prison's 

sexual offender pr09raa. 

(10) In sentencing a nonviolent felony offender, the 

court shall first consider alternatives to i■prisonaent of 

the offender in the state prison, including placement of the 
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offender in a community corrections facility or program. In 

considering alternatives to iaprisorment, the court shall 

ezamine the sentencing criteria contained in 46-18-225. If 

the offender is subsequently sentenced to the state prison 

or a woaen's correctional facility, the court shall state 

its reasons why alternatives to imprisonment were not 

selected, based on the criteria contained in 46-18-225." 

Section 45. Section 46-18-202, MCA, is amended to read: 

•46-18-202. Additional restrictions on sentence. (1) 

The district court may also impose any of the following 

restrictions or conditions on the sentence provided for in 

46-18-201 which that it considers necessary to obtain the 

objectives of rehabilitation and the protection of society: 

(a) prohibition of the defendant's holding 

office; 

public 

lb) prohibition of his the defe_ndant I s owning or 

carrying a dangerous weapon; 

(C) restrictions on his the defendant's freedom of 

association; 

id; restrictions on hie the d~fendant's freedom of 

movement; 

{e) any other limitation reasonably related to the 

objectives of rehabilitation and the protection of society. 

(2) Whenever the district court imposes a sentence of 

imprisonaent in the state prison for a term exceeding l 
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year, the court may also i1111p0se the restriction that the 

defendant be ineligible for parole and participation in the 

supervised release program while serving his that term. If 

such a restriction is to be iaposed., the court shall state 

the reasons for it in writing. If the court finds that the 

restriction is necessary for the protection of society, it 

shall i.pose the restriction as part of the sentence and the 

judgaent shall contain a stat-ent of the reasons for the 

restriction. 

(3) The judge in a justice's, city, or municipal court 

does not have the authority to restrict an individual's 

rights as enWDerated in aabaeet¼ons-t¼t-and--tit subsection 

.1.!.l.1&. 
(4) When the district court imposes a sentence of 

probation as defined in 46-23-1001, any probation agreement 

signed by the defendant aay contain a clause waiving 

eJ<tradition.• 

Section 46. 

·46-18-203. 

section 46-18-203, MCA, is aaended to read: 

Revocation of suapended or deferred 

aentence. (l) Upon the filing of a petition for revocationT 

aeeoapan¼ed-by-an-aff¼d••*t shoving probable cause that the 

defendant has violated any condition of a sentence or any 

condition of a deferred imposition of sentence, the coutt 

aay issue an order for a hearing on revocation. The order 

■uet require the defendant to appear at a specified ti■e and 

-57- SB 125 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0125/02 

place for the hearing and be served by delivering a copy of 

the petition and order to the defendant personally. The 

court may also issue an arrest warrant directing any peace 

officer or a probation officer to arrest the defendant and 

bring the defendant before the court. 

(2) The petition for a revocation must be filed with 

the sentencing court during the period of suspension or 

deferral. Expiration of the period of suspension or deferral 

after the petition is filed does not deprive the court of 

its jurisdiction to rule on the petition. 

(3) The provisions pertaining to bail, as set forth in 

Title 46, chapter 9, are applicable to persons arrested 

pursuant to this section. 

(4) Without unnecessary delay, the defendant must be 

brought before the court, and the defendant must be advised 

of: 

(a) the allegations of the petition; 

(b) the opportunity to appear and to present evidence 

in the defendant's own behalf; 

(c) the opportunity to question adverse witnesses; and 

(d) the right to be represented by counsel at the 

revocation hearing pursuant to Title 46, chapter B, part 1. 

( 5 I A hearing is required before a suspended or 

deferred sentence can be revoked or the terms or conditions 

of the eentence CAn be modified, unless: 
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(a) the defendant admits the allegations and waives the 

right to a hearing; or 

(bl the relief to be granted is favorable to the 

defendant, and the prosecutor, after having been given 

notice of the proposed relief and a reasonable opportunity 

to object, has not objected. An eztension of the term of 

probation is not favorable to the defendant for the purposes 

of this subsection (b). 

(6) At the hearing, the prosecution shall prove, by a 

preponderance of the evidence, that there has been a 

violation of the teras and conditions of the suspended or 

deferred sentence. However, when a failure to pay 

restitution is the basis for the petition, the defendant may 

ezcuse the violation by showing sufficient evidence that the 

failure to pay restitution was not attributable to a failure 

on the defendant's part to make a good faith effort to 

obtain sufficient aeans to make the restitution payments as 

ordered. 

(7) If the court finds that the defendant has violated 

the teras and conditions of the suspended or deferred 

sentence, the court aay: 

(a) continue the suspended or deferred sentence without 

a change in conditions; 

(b) continue the suspended sentence with aodified or 

additional teras and conditions; 
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(c) revoke the suspension of sentence and require the 

defendant to serve either the sentence i111p0sed or any lesser 

sentence; or 

Cd) if the sentence was d_eferred, impose any sentence 

that might have been originally imposed. 

(8) If the court finds that the prosecution has not 

proved, by a preponderance of the evidence, that there has 

been a violation of the terms and conditions of the 

suspended or deferred sentence, the petition must be 

dismissed and the defendant, if in custody, immediately 

released.• 

Section 47. Section 46-18-222, MCA, is amended to read: 

"46-18-222. lb:ceptions to -ndatory aini..,. sentences 

and restrictions on deferred iaposition and suspended 

eaecution of sentence. All mandatory ■inimlllll sentences 

prescribed by the laws of this state and the restrictions on 

deferred imposition and suspended execution of sentence 

prescribed by snbseet¼ons-t4t7-fSt7-snd-t6t-of 46-18-2011.!l 

through (6), 46-18-221(3), 46-18-224, and 46-18-502!3) do 

not apply if: 

(l) the defendant was less than 18 years of age at the 

ti- of the C011111ission of the offense for which he the 

defendant ia to be sentenced; 

(2) the defendant's mental capacity, at the time of the 

c.-lssion of the offense for which he the d~fendant is to 
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be sentenced, was significantly impaired, although not so 

impaired as to constitute a defense to the prosecution. 

However, a voluntarily induced intoxicated or drugged 

condition may not be considered an impairment for the 

purposes of this subsection. 

(3) the defendant, at the time of the commission of the 

offense for which he the defendant is to be sentenced, was 

acting under unusual and substantial duress, although not 

such duress as would constitute a defense to the 

prosecution;: 

(4) the defendant was an accomplice, the conduct 

constituting the offense was principally the conduct of 

another, and the defendant's participation was relatively 

minor, 

(5) where--app¼ieab¼e in a case in which the threat of 

bodily injury or actual infliction of bodily injury is an 

actual element of the crime, no serious bodily injury was 

inflicted on the victi■ unless a weapon was used in the 

cooaission of the offense, or 

(6) the offense was ~itted under 45-5-502(3) and the 

21 court deter■inea that traataent of the defendant in a local 

22 community affords a better opportunity for rehabilitation of 

23 the defendant and for the ulti■ate protection of society, in 

24 which case the court ■hall include in its judg■ent a 

25 statement of the reasons for its deter■ination.• 
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NEW SECTION. Section 48. IIOtice by prosecutor of other 

criaes, wrongs, or acts. (1) Eltcept for good cause shown, if 

the prosecutor intends to use evidence of other crimes, 

wrongs, or acts pursuant to Rule 404(b), Montana Rules of 

Evidence, notice must be given at or before the omnibus 

hearing held pursuant to 46-13-llO. 

(2) The notice must specify the other crimes, wrongs, 

or acts and must include a statement as to the purpose for 

which the evidence is to be offered. 

(3) The notice ■ust be filed and sealed until the time 

of trial or until a plea of guilty is entered by the 

defendant. 

NEW SECTION. Section 49. COdification instruction. 

(Section 48) is intended to be codified as an integral part 

of Title 46, chapter 13, part 1, and the provisions of Title 

46, chapter 13, part l, apply to (section 48). 

NEW SECTION. Section 50. Repealer. Sections 46-10-201, 

46-16-107, 46-17-101, 46-17-103, 46-17-204, 46-17-205, 

46-17-211, and 46-17-301, MCA, are repealed. 

-End-
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INFORMATION FOR A GUILTY PLEA; REQUIRING THE KEEPING OF A 

LIST OF PERSONS TO WHOM SUBPOENAS ARE ISSUED; CLARIFYING THE 

DISCLOSURE REQUIREMENTS REGARDING INFORMANTS; EXPANDING TRB 

USE OF VICTIM IMPACT STATEMENTS; CODIFYING THE NOTICE 

REQUIREMENTS FOR THE DISCLOSURE OF THE INTENDED USE OF 

EVIDENCE OF OTHER CRIMES, WRONGS, OR ACTS; AMENDING SECTIONS 

46-1-202, 46-4-306, 46-5-101, 46-6-201, 46-6-210, 46-6-312, 

46-8-113, 46-8-115, 46-8-201, 46-9-201, 46-9-412, 46-9-505, 

46-10-202, 46-11-110, 46-11-302, 46-11-332, 46-11-401, 

46-11-405, 46-11-601, 46-11-701, 46-12-210, 46-12-211, 

46-13-108, 46-13-110, 46-13-202, 46-13-203, 46-13-210, 

46-14-312, 46-15-101, 46-15-116, 46-15-201, 46-15-202, 

46-15-322, 46-lS-323, 46-15-324, 46-16-107, 46-16-116, 

46-16-122, 46-16-130, 46-17-311, 46-18-111, 46-18-112, 

46-18-117, 46-18-201, 46-18-202, 46-18-203, AND 46-18-222, 

MCA; AND REPEALING SECTIONS 46-10-201, 46-16-107, 46-17-101, 

46-17-103, 46-17-204, 46-17-205, 46-17-211, ANO 46-17-301, 
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MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 46-1-202, MCA, is amended to read: 

•46-1-202. Definitions. As used in this title, unless 

the context requires otherwise, the following definitions 

apply: 

(1) "Arraignment• means the formal act of calling the 

defendant into open court to enter a plea answering a 

charge. 

(2) "Arrest• means taking a person into custody in the 

manner authorized by law. 

(3) "Arrest warrant" means a written order from a court 

directed to a peace officer or to some other person 

specifically named commanding that officer or person to 

arrest another. The term includes the original warrant of 

arrest and a copy certified by the issuing court. 

(4) "Bail" means the security given for the primary 

purpose of ensuring the presence of the defendant in a 

pending criminal proceeding. 

(5) "Charge• aeans a written statement that accuses a 

person of the coaa.iasion of an offenser that is presented to 

a courtr and that is contained in a complaintr information, 

or indictment. 

t6t--•eoneee¼aent•--■eans--any--ae~--or--deceptton--done 
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pttrpeae¼y-or-knowtng¼y-npon-or-oata¼de--the--preaiaea-~of--a 

wheieaa¼e--er-reea¼¼-seore-or-othef-mereant¼¼e-eatab¼¼atment 

with-the-intent-to-depr¼•e-the-aerehant-of-a¼¼--or--part--of 

the-va¼ne-of-the-merehand¼ae• 

tititl •conviction" means a judgment or sentence 

entered upon a guilty plea or upon a verdict or finding of 

guilty rendered by a legally constituted jury or by a court 

of competent jurisdiction authorized to try the case without 

a jury. 

t8till •court• means a place where justice is 

judicially administered and includes the judge of the court. 

t!ltill "Included offense"' means an offense that: 

(a) is established by proof of the same or less than 

all the facts required to establish the commission of the 

offense charged; 

(bJ consists of an attempt to commit the offense 

charged or to commit an offense otherwise included in the 

offense charged; or 

(CJ differs from the offense charged only in the 

respect that a less serious injury or risk to ·~- iialiie ..... II; 

person, property, or public interest or a lesser kind of 

culpability suffices to establish its commission. 

t¼8till "Judge• means a person who is vested by law 

with the power to perform judicial functions. 

t¼¼tl.!Ql "Judgment• means an adjudication by a court 
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that the.defendant is guilty or not guilty, and if the 

adjudication is that the defendant is guilty, it includes 

the sentence pronounced by the court. 

tH!t1!.!l "Make available for examination and 

reproduction" means to make material and information that is 

subject to disclosure available upon request at a designated 

place during specified reasonable times and to provide 

suitable facilities or arrangements for reproducing it. The 

term does not mean that the disclosing party is required to 

make copies at its expense, to deliver the materials or 

information to the other party, or to supply the facilities 

or materials required to carry out tests on disclosed items. 

The parties may by mutual consent make other or additional 

arrangements. 

t¼3t!lll •New trial" means a reexamination of the issue 

in the same court before another jury after a verdict or 

finding has been rendered. 

t¼4tilll "Notice to appear• means a -written direction 

that is issued by a peace officer and that requests a person 

to appear before a court at a stated time and place to 

answer a charge for the alleged commission of an offense. 

t¼Sti!il "Offense• means a violation of any penal 

statute of this state or any ordinance of its political 

subdivisions. 

t¼6tiill. "Parole" means the release to the community of 
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a prisoner by a decision of the board of pardons prior to 

the expiration of the prisoner's term subject to conditions 

imposed by the board of pardons and the supervision of the 

department of corrections and human services~ 

t¼itill.l "Peace officer" means any person who by virtue 

of the person's office or public employment is vested by law 

with a duty to maintain public order and make arrests for 

offenses while acting within the scope of the person•s 

authority. 

t¼8t1.!ll "Persistent felony offender" means an offender 

who has previously been-convicted of a felony and who is 

presently being sentenced for a second felony conunitted on a 

different occasion than the first. An offender is considered 

to have been previously convicted of a felony if: 

(a) the previous felony conviction was for an offense 

co1D111itted in this state or any other jurisdiction for which 

a sentence of imprisonment in excess of 1 year could have 

been imposed, 

(bl less than 5 years have elapsed between 

commission of the present offense and either: 

(i) the previous felony conviction; or 

the 

(ii) the offender's release on parole or otherwise from 

prison or other commitment imposed as a result of a previous 

felony conviction; and 

tc) the offender has not been pardoned on the ground of 
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innocence and the conviction has not been set aside at the 

postconviction htaring. 

tHti.!!!.1 "Place of trial" means the geographical 

location and political subdivision in which the court that 

will hear the cause is situated. 

ti8t.i!.ll "Preliminary ellCamination• means 

before a judge for the purpose of determining if 

a hearing 

there is 

probable cause to believe a felony has been COIDlllitted by the 

defendant. 

ti¼t.L!Q.l •probation• means release by the court without 

imprisonment of a defendant found guilty of a crime. The 

release is subject to the supervision of the department of 

corrections and huaan services upon direction of the court. 

tiitil!J. "Prosecutor• means an elected or appointed 

attorney who is vested by law with the power to initiate and 

carry out criminal proceedings on behalf of the state or a 

politic-al subdivision. 

ti3tilll "Same transaction• means conduct consisting of 

a series of acts or omissions that are motivated by: 

(a) a purpose to accomplish a criminal objective and 

that are necessary or incidental to the accomplishment of 

that objective; or 

tb) a common purpose or plan that results in the 

repeated commission of the same offense or effect upon the 

same person or the property of the same person. 
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ti4tilll "Search warrant" means an order that is: 

(a) in writing; 

(b) in the name of the state: 

(c) signed by a judge: 

(d) a particular description of the place, object, or 

person to be searched and the evidence, contraband, or 

person to be seized; and 

(e) directed to a peace officer and commands the peace 

officer to search for evidence, contraband, or persons. 

ti5t1fil •sentence• means the judicial disposition of a 

criminal proceeding upon a plea, verdict, or finding of 

guilty. 

ti6tili.l. "Statement• means: 

(a) a writing signed or otherwise adopted or approved 

by a person; 

(b) a video or audio recording· of a person's 

communications or a transcript of the communications; and 

(c) a writing containing a summary of a person's oral 

communications or admissions. 

ti1ti.IB "Summons• means a written order issued by the 

court that commands a person to appear before a court at a 

stated time and place to answer a charge for the offense set 

forth in the order. 

fi8tilll •superseded notes" means handwritten notes, 

including field notes, that have been substantially 
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incorporated into a statement. The notes may not be 

considered a statement and are not subject to disclosure 

except as provided in 46-15-324. 

fi9tilll "Temporary road block" means any structure, 

device, or means used by a peace officer for the purpose of 

controlling all traffic through a point on the highway where 

all vehicles may be slowed or stopped. 

t38tll!l. "Witness" means a person whose testimony is 

desired in a proceeding or investigation by a grand jury or 

in a criminal action, prosecution, or proceeding. 

t3¼t.!l,il •Work product• means legal research, records, 

correspondence, reports, and memoranda, both written and 

oral, to the extent that they contain the 

theories, and conclusions of the prosecutor, 

counsel, or their staff or investigators." 

opinions, 

defense 

Section 2. Section 46-4-306, MCA, is amended to read: 

"46-4-306. Applicability of other laws -- coats. (1) 

The fees and mileage of witnesses subpoenaed pursuant to 

this part are the same as those required in criminal 

actions. The state shall bear all costs, including the cost 

of service, when the application for the subpoena is made by 

the attorney general, and the appropriate county shall bear 

all costs, including the cost of service, when the 

application for the subpoena is made by a county attorneyL 

and the appropriate city shall bear all costs, including the 
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cost of service, when the apPlication for the subpoena is 

made by a city attorney. 

(2) All provisions relating to subpoenas in criminal 

actions apply to subpoenas issued pursuant to this part, 

including 

46-15-120. 

the provisions of 46-15-112, 46-15-113, and 

(3) All investigative costs, including testing of 

evidence and persons, must be borne by the governmental 

entity regaestin9 INITIATING the investigation.• 

Section 3. Section 46-5-101, MCA, is amended to read: 

"46-5-101. Searches and seizures wben authorized. A 

search of a person, object, or place may be made and 

evidence, contraband, and persons may be 

accordance with Title 46 when a search is made: 

(1) by the authority of a search warrant; or 

seized in 

(2) in accordance with judicially recognized exceptions 

to the warrant requirement." 

Section 4. Section 46-6-201, MCA, is amended to read: 

"46-6-201. Issuance of arrest warrant upon ~laint. 

ttt-A-ee■piaint7-as-the-bas¼s-ef-an-arrest-warrant7-shaii-be 

in-w~¼~¼ft9T 

tit--lftlen-a-eempia¼nt-¼s-p•esented-te-a-eea•t-ehaPg¼ng-a 

pe•sen-with-the-ee■■ission-ef-an-effense7--the--eea•t--shaii 

e•a■tne--apen--oatft-the-ee■p¼ainent-and-aay-a¼so-e•am¼ne-any 

w¼tRessesT 
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t3t If it appears from the contents of the complaint 

and the examination of the complainant and from the 

examination of other witnesses or affidavits, if any, that 

there is probable cause to believe that the person against 

whom the complaint was made has committed an offense, a 

warrant shall be issued by the court for the arrest of the 

person complained against. The court, in its discretion, may 

issue a slllblllOns instead of a warrant. Upon the request of 

the eottn~y--a~~orney prosecutor, the court shall issue a 

summons instead-of a warrant. More than one warrant or 

summons may issue on the same complaint." 

Section 5. Section 46-6-210, MCA, is amended to read: 

0 46-6-210. Arrest by peace officer.·A peace officer may 

arrest a person when the officer has a warrant co111111andin9 

that the person be arrested or when the officer believes on 

reasonable grounds: 

(1) that a warrant for the person's arrest has been 

issued in this state, except that unless otherwise provided 

by law, a warrant for violation of a city ordinance may not 

be acted upon unless the person is located within the limits 

of the city in which the violation is alleged to have 

occurred; or 

·(2) that a felony warrant for the person's arrest has 

been issued in another jurisdiction.• 

Section 6. Section 46-6-312, MC~. is amended to read: 
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•46-6-312. llanner of arrest without warrant. A peace 

officer er--per■on making an arrest without a warrant shall 

inform the person to be arrested of the officer's authority, 

of the intention to arrest that person, and of the cause of 

the arrest, eicept when the person to be arrested is 

actually engaged in the cOIIUDission of or in an attempt to 

COJIUllit an offense or is pursued i11111ediately after its 

commission, after an escaper or when the giving of the 

information will imperil the arrest.• 

Section 7. Section 46-8-113, MCA, is amended to read: 

•46-8-113. Payaent for court-appointed counsel by 

defendant. (1) The court say require a convicted defendant 

to pay the costs of court-appointed counsel as a part of or 

a condition under the sentence imposed as provided in Title 

46. 

(2) Costs must be limited to reasonable compensation 

and costs incurred by the court-appointed counsel in the 

criminal proceeding. 

(l) The court may not sentence a defendant to pay the 

costs of court-appointed counsel unless the defendant is or 

will be able to pay the■• In determining the ilJIIOunt and 

method of pay■ent of costs, the court shall take into 

account the financial resources of the defendant and the 

nature of the burden that payment of costs will impose. 

(4) A defendant who has been sentenced to pay costs and 
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whe-¼s-ab¼e-te-bat-refase■-er-fa¼¼s-te-pay-theae--eesta may 

at any time petition the court that sentenced the defendant 

for remission of the payment of costs or of any unpaid 

portion of the costs. If it appears to the satisfaction of 

the court that payment of the amount due will impose 

manifest hardship on the defendant or the defendant's 

immediate family, the court may remit all or part of the 

amount due in costs or modify the method of payment.• 

Section 8. Section 46-8-115, MCA, is amended to read: 

•46-8-115. Effect of nonpayaent. (1) Nhen a defendant 

who is sentenced to pay the costs of court-appointed counsel 

defaults in payment of the costs or of any installment, the 

court on motion of the eonney-aeeerney prosecutor or on its 

own motion may require hi• the defendant to show cause why 

the default should not be treated as contempt of court and 

may issue a show cause citation or an arrest warrant 

requiring the defendant 1 s appearanCe. 

(2) Unless the defendant shows that the default was not 

attributable to an intentional refusal to obey the order of 

the court or to a failure on the defendant's part to make a 

good faith effort to ■ak·e the payment, the court may find 

that the default constitutes civil contempt. 

(3) The term of imprisonment for contempt for 

nonpayment of the costs of court-appointed counsel must be 

set forth in the judgment and may not exceed 1 day for each 
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$25 of the payment, 30 days if the order for payment of 

costs was imposed upon conviction of a misdemeanor, or 1 

year in any other case, whichever is the shorter period. A 

person committed for nonpayment of costs must be given 

credit toward payment for each day of imprisonment at the 

rate specified in the judgment. 

(4) If it appears to the satisfaction of the court that 

the default in the payment of costs is not contempt, the 

court may enter an order allowing the defendant additional 

time for payment, reducing the amount of the payment or of 

each installment, or revoking the order for payment of the 

unpaid portion of the costs in whole or in part. 

( 5) A default in the payment of costs or any 

installment may be collected by any means authorized by law 

for the enforcement of a judgment. The writ of execution for 

the collection of costs may not discharge a defendant 

committed to imprisonment for contempt until the amount of 

the payment for costs has actually been collected." 

Section 9. Section 46-8-201, MCA, is amended to read: 

"46-8-201. Rl!llllneration of appointed counsel. (l) 

Whenever in a criminal proc:eeding an attorney represents or 

defends any person by order of the court on the ground that 

the person is financially unable to employ counsel, the 

attorney must be paid for the services a sum as a d¼striet 

eo~r~ judge or justice of the state supreme court certifies 
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to be a reasonable compensation and be reimbursed for 

reasonable costs incurred in the criminal proceeding. 

(2) The expense of implementing subsection (1) is 

chargeable as provided in 3-5-901 to the county in which the 

proceeding arose, the state, or both, except that: 

(a) in proceedings solely involving the violation of a 

city ordinance or state statute prosecuted in a ■unicipal or 

city court, the expense is chargeable to the city or town in 

which the proceeding arose; or 

(b) when there has been an arrest by agents of the 

department of fish, wildlife, and parks or agents of the 

department of justice and the charge is prosecuted by 

personnel of the state agency that made the charge, the 

e~pense must be borne by the prosecuting state agency.N 

Section 10. Section 46-9-201, MCA, is amended to read: 

"46-9-201. llho aay adllit to bail. A judge may admit to 

bail any defendant properly appearing before hi■ the judge 

in a bail proceeding. When bound over to any court or judge 

having jurisdiction of the offense charged, bail must be 

continued provided that the court or judge having 

jurisdiction may increase, reduce, or substitute bail. on 

appeal, a judge before whom the trial was had or a judge 

having the power to issue a writ of habeas corpus may admit 

the defendant to bail. For purposes of this section, a 

defendant's appearance before a judge may be either by 
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physical appearance before the court or by two-way 

electronic audio-video co-unication as provided in 46-9-¼¼5 

46-9-206." 

Section 11. Section 46-9-412, MCA, is amended to read: 

"46-9-412. Guaranteed arrest bond certificates. (1) A 

domestic or foreign surety company that has qualified to 

transact surety business in this state may, in any year, 

become surety in an amount not exceeding $588 $1,000 with 

respect to any guaranteed arrest bond certificates issued in 

the year by an automobile club or associat·ion or by an 

insurance company authorized to write automobile liability 

insurance within this state by filing with the COllllllissioner 

of insurance an undertaking to become surety. 

(2) The form of the undertaking must be prescribed by 

the coamaissioner of insurance and must include those matters 

required by 46-9-401." 

Section 12. Section 46-9-505, MCA, is amended to read: 

•46-9-505. Issuance of arrest ~arrant -- redeteraining 

bail. (1) Upon failure to comply with any condition of a 

bail or recognizance, the cou~t having jurisdiction at the 

time of sneh .!,!!.!!. failure may, in addition to any other 

action provided by law, issue a warrant for the arrest of 

the person ae-¼¼ber~y-on-~a¼¼-or-on-h¼a-own-reee9n¼aanee. 

(2J on verified application by the ■t■te prosecutor 

setting forth facts or circumstances constituting a breach 

-15- SB 125 

l 

2 

3 

4 

s 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0125/03 

or threatened breach of any of the conditions of the bail or 

a threat or an attempt to influence the pending proceeding, 

the court may issue a warrant for the arrest of the 

defendant. 

(3) Upon the arrest, the defendant sha¼¼ must be 

brought before the court without unnecessary delay and the 

court shall conduct a hearing and determine bail in 

accordance with 46-9-311." 

Section 13. Section 46-10-202, MCA, is amended to read: 

"46-10-202. Presentation of evidence. (1) The defendant 

may not enter a plea. The judge shall hear the evidence 

without unnecessary delay. All witnesses must be examined in 

the presence of the defendant. The defendant may 

cross-examine witnesses against the defendant and may 

introduce evidence in the defendant's own behalf. For 

purposes of this section, a preliminary examination 

conducted by the use of two-way electronic audio-video 

communication that allows all of the participants to be 

observed and heard by all other participants and that allows 

the defendant to cross-examine witnesses is considered to be 

an examination of a witness in the presence of the 

defendant. Two-way electronic attd¼o-Yietta¼ audio-video 

communication may not be used unless the defendant's counsel 

is physically present with his-e¼ient the defendant, unless 

this requirement is waived by the defendant. 
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(2) During the examination of a witness or when the 

defendant is making a statement or testifying, the judge 

may, and on the request of the defendant or state shall, 

exclude all other witnesses. The judge may also cause the 

witnesses to be kept separate and to be prevented from 

communicating with each other until all are examined. 

(3) An objection to evidence on the ground that it has 

been acquired by unlawful means is not properly made at the 

preliminary examination. Motions to suppress must be made to 

the trial court as provided in 46~13-302. 

(4) For purposes of a hearing under this chapter, a 

defendant may, i~ the discretion of the court, appear before 

the court either by physical appearance or by two-way 

electronic audio-video cOIDlllunication. The audio-video 

communication must operate so that the defendant and the 

judge can see each other simultaneously and converse with 

each other, so that the defendant and hts the defendant"s 

counsel, if any, can communicate privately, and so that the 

defendant and h¼s the defendant"s counsel are both 

physically present in the saae place during the two-way 

electronic audio-video communication. The defendant may 

waive the requirement that h½e counsel be in the defendant's 

physical presence during the two-way electronic audio-video 

communication. A judge may order a defendant's physical 

appearance in court for a preliminary examination." 
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Section 14. Section 46-11-110, MCA, is amended to read: 

•46-11-110. Filing caaplaint. t¼t When a complaint is 

presented to a court charging a person with the commission 

of an offense, the court shall examine the eomp¼atnant SWORN 

COMPLAINT and or any affidavits, if filed, to determine 

whether probable cause exists to allow the filing of a 

charge may-be-Eiie~. 

t~t--¼f-¼t-appeare-fr---•n--efftde•¼t--f¼¼ed--w¼th--the 

eherge--or--fro■--teeti■ony-of-the-e-p¼a¼nant-thet-there-¼e 

probab¼e-ee~ee-to-be¼ie•e-thet-an-offense-hae-been-eo-½tted 

and-ehat-efte-peraon-a1einae-whom--ehe--char1e--ia--aade--haa 

e011111itted--it7--the-eoart-aha¼¼-isaae-a-smmona-or-an-arres~ 

warrafttT• 

Section 15. Section 46-11-302, MCA, is amended to read: 

•46-11-302. Challenges to grand jury or grand jurors. 

(1) The eo~nt7-attorne7-or-attorne7-genere¼ prosecutor may 

challenge the panel of a grand jury on the ground that the 

grand jury was not selected, drawn, or summoned according to 

law and may challenge an individual juror on the ground that 

the juror is not legally qualified. Challenges must be made 

before the administration of the oath of the jurors, may be 

oral or in writing, and must be tried and decided by the 

court. 

(2) At any time for cause shown, the district court may 

excuse or discharge a juror either temporarily or 
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permanently, and in the latter event, the court may impanel 

another person in place of the juror discharged. 

(3) A motion to dismiss the indictment may be based on 

the ground that the grand jury was not selected·, drawn, or 

sulllllloned according to law or that an individual juror was 

not legally qualified. An indictment may not be dismissed on 

the ground that one or more members are not legally 

qualified if it appears from the record kept pursuant to 

this part that eight or more jurors, after deducting those 

not legally qualified, concurred in finding the indictment.• 

Section 16. Section 46-11-332, MCA, is amended to read: 

0 46-11-332. Presenting the indict-nt. ( l) An 

indictment, when found by the grand jury, must be signed by 

and presented by the foreman to the district court in the 

presence of the grand jury and must be filed with the clerk. 

The district court shall then issue a an- arrest warrant or 

sumaons for the defendant. 

(2) If a complaint or information is pending against 

the defendant and eight jurors do not concur in finding an 

indictment, the foreman shall report the decision to the 

district court judge.• 

Section 17. Section 46-11-401, MCA, is amended to read: 

0 46-11-C0l. Fora of charge. (1) The charge ■ust be in 

writing and in the name of the state or the appropriate 

municipality and must specify the district court in which 
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the charge is filed. The charge must be a plain, concise, 

and definite state-nt of the offense charged, including the 

name of the offense, whether the offense is a misdemeanor or 

felony, the name of the person charged, and the time and 

place of the offense as definitely as can be determined. The 

charge must 

citation of 

provision of 

violated. 

state far each count the official or customary 

the statute, rule, regulation, or other 

law that the defendant is alleged to have 

(2) If the charge is by information or indictment, it 

must include endorsed on the information or indictment the 

names of the witnesses for the state, if known. 

(3) If the charge is by complaint, it must be signed on 

oath by a peace officer, by a person having knowledge of the 

factsL or by the prosecutor. 

(4) If the charge is by information, it must be signed 

by the prosecutor. If the charge is by indictment, it must 

be signed by the foreman of the grand jury. 

(5) The district court, on motion of the defendant, may 

strike surplusage fro:: the indictment or information. 

(61 A charge may not be dismissed because of a formal 

defect that does not tend to prejudice a substantial right 

of the defendant.• 

Section 18. Section 46-11-405, MCA, is amended to read: 

"46-11-405. Discharge of codefendant. (1) When two or 
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more persons are included in the same charge, the court may, 

at any 

defense, 

time before the defendants have gone into their 

on the application of the coanty---attorney 

prosecutor, direct any defendant to be discharged so that he 

the defendant may be a witness for the staee prosecution. 

(2) When two or more persons are included in the same 

indictment or information and the court is of the opinion 

that in regard to a particular defendant there is not 

sufficient evidence to require the defendant to put him on 

his~ defense, the court must order h¼a that defendant to be 

discharged before the evidence is closed !2 that he the 

discharged defendant may be a witness 

codefendant." 

for his the 

Section 19. Section 46-11-601, MCA, is amended to read: 

••6-11-601. Recognizance by or deposition of witness. 

(1) If the defendant is held to answer after a preliminary 

examinationL or after the defendant has waived a preliminary 

examinationL or after the district court has granted leave 

to file an informationL or after an indictment has been 

returned, the judge may: 

(a) require any material witness for the state or 

defendant to enter into a written undertaking to appear at 

the trial; and 

(b) provide for the forfeiture of a sum certain in the 

event the witness does not appear at the trial. 
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( 2) Any witness who re·fusee to enter into a writ ten 

undertaking may be remanded to custody but shall~ not be 

held longer than is necessary to take h¼a the witness's 

deposition. After the deposition is taken, the witness must 

be immediately discharged. 

(3) Such The deposition must be taken in the presence 

of the eeuae7-aeeerney prosecutor and the defendant and his 

the defendant's counsel unless either the e .... ner--eeeerne, 

prosecutor or the defendant and h¼a the defendant's counsel 

fail to attend after reasonable notice of the time and place 

set for taking the deposition." 

Section 20. Section 46-11-701, MCA, is amended to read: 

••6-11-701. Pretrial proceedings exclusion of public 

and sealing of records. (1) Except as provided in this 

section, pretrial proceedings and records of those 

proceedings are open to the public. If, at the pretrial 

proceedings, testimony or evidence is presented that is 

likely to threaten the fairness of a trial, the presiding 

officer shall advise those present of the danger and shall 

seek the voluntary cooperation of the news media in delaying 

dissemination of potentially prejudicial information until 

the impaneling of the jury or until an earlier ti111e 

consistent with the administration of justice. 

(2) The defendant may move that all or part of the 

proceeding be closed to the public, or with the consent of 
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the defendant, the judge may take action on the judge's own 

motion. 

(3) The judge may close a preliminary hearing, bail 

hearing, or any other pretrial proceeding, 

hearing on a motion to suppress, and may seal 

only if: 

including a 

the record 

(a) the dissemination of information from the pretrial 

proceeding and its record would create a clear and present 

danger to the fairness of the trial; and 

(b) the prejudicial effect of the information on trial 

fairness cannot be avoided by any reasonable alternative 

means. 

(4) Whenever all or part of any pretrial proceeding ia 

held in chambers or otherwise closed to the public under 

this section, a coaplete record must be kept and made 

available to the public following the completion of the 

trial or earlier if consistent with trial fairness. 

(5) When the judge determines that all or part of a 

document filed in support of a charge or warrant would 

present a clear and present d•nger to the defendant's right 

to a fair trial, the document or portion of the docwnent 

must be sealed until the trial is completed unless the 

document or portion of the document must be used for trial 

fairness. 

t6t--An-affidaYit-fi¼ed-in-sapport-ef-a-•etisn-for-¼ea•e 
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to--fi¼e-s-ehar9e-or-warrant-aaat-be-sea¼ed-an¼ess-the-;ad9e 

deteraines--that--di■elosare--ef--the--infer .. tion--in---the 

affidaYit--i■--re~aired--to--proteet--the-health7-safety7-er 

welfare-of-the-pab¼ieT" 

Section 21. Section 46-12-210, MCA, is amended to read: 

"46-12-210. Advice to defendant. ill Before accepting a 

plea of guilty, the court shall determine that the defendant 

understands the following: 

flt (a) ill the nature of the charge for which the 

plea is offered; 

tbt.li.U. the mandatory minimum penalty provided by law, 

if any; 

tet(iii) the maximum penalty provided by law, including 

the effect of any penalty enhancement provision or special 

parole restriction; and 

tdt.li.Y.)_ when applicable, the requirement that the court 

may also order the defendant to make restitution of the 

coats and assessments provided by law; 

ti!tfil if the defendant is not represented by an 

attorney, the fact that he the defendant has the right to be 

represented by an attorney at every stage of the proceeding 

again■t-hia and that, if necessary, one will be appointed to 

represent the defendant; 

t3t1£l that the defendant has the right: 

t•till to plead not guilty or to persist in that plea 
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if it has already been made; 

tbtilli to be tried by a jury and at the trial has the 

right to the assistance of counsel: 

tet(iii) to confront and cross-examine witnesses against 

the defendant, and 

tdti.!..'!l not to be compelled to reveal personally 

incriminating information; 

t•till that if the defendant pleads guilty in 

fulfillment of a plea agreement, the court is not required 

to accept the terms of the agreement and that the defendant 

may not be entitled to withdraw the plea if the agreement is 

not accepted pursuant to 46-12-211; 

tSt~ that if the defendant's plea of guilty is 

accepted by the courts, there will not be a further trial of 

any kind, so that by pleading guilty the defendant waives 

the right to a trial; and 

t6till that if the defendant is not a United States 

citizen, a guilty plea might result in deportation from or 

exclusion fr011 admission to the United States or denial of 

naturalization under federal law. 

ill Th~ r.!9!!.!.Fements of subsection (11 may be 

accomp_lished bJ!: the defendant filill,!l a written 

acknowledgment of the informattgn cont~ined in subsection 

ill.,_. 

Section 22. Section 46-12-211, MCA, is amended to read: 
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•t6-12-211. Plea agreeaent procedure. C 1) The 

prosecutor and the attorney for the defendant, or the 

defendant when acting prose, may engage in discussions with 

a view toward reaching an agreement that, upon the entering 

of a plea of guilty to a charged offense or to a lesser or 

related offense, the prosecutor will do any 

following: 

(a) JIIOVe for dismissal of other charges: 

of the 

(bl agree that a specific sentence is the appropriate 

disposition of the case: or 

(c) make a rec01111endation, or agree not to oppose the 

defendant's request, for a particular sentence, with the 

understanding that the recoaaendation or request.may not be 

binding upon the court. 

(2) If a plea agreement has been reached by the 

parties, the court shall, on the record, require a 

disclosure of the agreement in open court or, on a showing 

of good cause in camera, at the time the plea is offered. If 

the agreeaent is of the type specified in subsection (l)(a) 

or Cl)Cb), the court may accept or reject the agreement, or 

may defer its decision as to the acceptance or rejection 

until there has been an opportunity to consider the 

presentence report. If the agreement is of the type 

specified in subsection (l)(c), the court shall advise the 

defendant that, if the court does not accept the 
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rec0111111endation or request, the defendant nevertheless has no 

right to withdraw the plea. 

(3) If the court accepts a plea agreement, the court 

shall inform the defendant that it will embody in the 

judgment and sentence the disposition provided for in the 

plea agreement. 

(4) If the court rejects the~ plea agreement~ 

type specified in subsection (l)(a) or (l)(b), the court 

shall, on the record, inform the parties of this fact and 

advise the defendant that the court is not bound by the plea 

agreement, afford the defendant an opportunity to withdraw 

the plea, and advise the defendant that if the defendant 

persists in the guilty plea, the disposition of the case aay 

be less favorable to the defendant than that conteaplated by 

the plea agreement.• 

Section 23. Section 46-13-108, MCA, is amended to read: 

"46-13-108. Notice by prosecutor seeking persistent 

felony offender status. (1) Except for good cause shown, if 

the prosecution seeks treatment of the accused as a 

persistent felony offender, noti~e oC that fact ■uat be 

given at or before the OlllJlibus hearing pursuant to 46-¼a-¼B¼ 

46-!1=!1!!. 

(2) The notice must specify the alleged prior 

convictions and aay not be made known to the jury before the 

verdict is returned except as allowed by the Montana Rules 
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defendant objects to the allegations 

contained in the notice, the judge shall conduct a hearing 

to determine if the allegations in the notice are true. 

(4) The hearing must be held before the judge alone. If 

the judge finds any allegations of the prior convictions are 

true, the accused must be sentenced as provided by law. 

(5) The notice aust be filed and sealed until the time 

of trial or until a plea of guilty is given by the 

defendant.• 

Section 24. section 46-13-110, MCA, is amended to read, 

"46-13-110. Ollnibus hearing. (l) Within a reasonable 

ti- following the entry of a not guilty plea but not less 

than 30 days before trial, the court shall hold an omnibus 

hearing. 

(2) The purpose of the hearing is to expedite the 

procedures leading up to the trial of the defendant. 

(3) The presence of the defendant is not required. The 

prosecutor and the defendant's counsel shall attend the 

bearing and must be prepared to discuss any pretrial matter 

appropriate to the case, including but not limited to: 

(a) joinder and &eve.ranee of offenses or defendants, 

46-11-404, 46-13-210 and 46-13-211; 

(b) double 

46-11-504; 

jeopardy, 46-11-410, 

-28-
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(cl the need for exclusion of the public and for 

sealing records of any pretrial proceedings, 46-11-701; 

(di notification of the existence of a plea agreement, 

46-12-211; 

(e) disclosure and discovery motions, Title 46, chapter 

15, part 3; 

(fl notice of reliance on certain defenses, 46-15-323; 

(gl notice of seeking eft~Bfteed--p~ft¼Blmeftt ii!!_rtistent 

felony offender status, 46-13-583 46-13-1081 

(h) notice of other crimes, wrongs, or acts, 46-¼3-583 

(section 48); 

(i) motion to suppress, 46-13-301 and 46-13-302: 

(j) motion to dismiss, 46-13-401 and 46-13-402; 

(kl motion for change of place of trial, 46-13-203 

through 46-13-2051 

(1) reasonableness of bail, Title 46, chapter 9: and 

(m) stipulations. 

(41 At the conclusion of the hearing, a court-approved 

memorandum of the matters settled must be signed by the 

court and counsel and filed with the court. 

(51 Any motions aade pursuant to subsections (1) 

through (3) may be ruled on by the court at the time of the 

hearing, where appropriate, or may be scheduled for briefing 

and further hearing as the court considers necessary.• 

Section 25. Section 46-13-202, NCA, is amended to read: 
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"46-13-202. IIOtion for continuance. (1) The defendant 

or the state prosecutor may move for a continuance. If the 

motion is made more than 30 days after arraigrunent or at any 

time after trial has begun, the court may require that it be 

supported by affidavit. 

(2) The court may upon the motion of either party or 

upon the court's own 110tion order a continuance if the 

interests of justice so require. 

(3) All motions for continuance are addressed -to the 

discretion of the trial court and sha¼¼ ~ be considered 

in the light of the diligence shown on the part of the 

movant. This section sfta¼¼ must be construed to the end that 

criminal cases are tried with due diligence consonant with 

the rights of the defendant and the state prosecution to a 

speedy trial.• 

Section 26. Section 46-13-203, MCA, is amended to read: 

••6-13-203. Change of place of trial for prejudice. (11 

The defendant or the prosecution may move for a change of 

place of trial on the ground that there exists in the county 

in which the charge is pending such prejudice that a fair 

trial cannot be had in the county. 

(2) If the district court determines that there exists 

in the county in which the prosecution is pending such 

prejudice that a fair trial cannot be had, the district 

court shall: 
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(a) transfer the cause to any other county in which a 

fair trial may be had; 

(b) 

a fair 

di·rect that a jury be selected in any county where 

trial may be had and then returned to the county 

where the prosecution is pending to try the case; or 

(c) take any other action designed to ensure that a 

fair trial may be had." 

Section 27. 

"ffi-13-210. 

Section 46-13-210, MCA, is amended to read: 

Trial of indict-nts, inforaations, 

coaplaints, or defendants together. The court may order two 

or more indictments, informations, complaints, or defendants 

to be tried together if the interests of justice require and 

the charges or defendants could have been joined in a single 

indictment, information, or COlllplaint as provided for in 

f6-¼i-i¼37-46-¼5-3ii7-and-f6-¼5-3i3 !~-_!l-404." 

Section 28. Section'46-l4-312, MCA, is amended to read: 

"4fi-lf-3l.2. Sentence to be i11p011ed. (1) If the court 

finds that the defendant at the time of the commission of 

the offense of which the defendant was convicted did not 

suffer from a mental disease or defect as described in 

46-14-311,. the court shall sentence the defendant as 

provided in Title 4fi, chapter 18. 

(2) If the court finds that the defendant at the time 

of the cDlllllission of the offense suffered from a mental 

disease or defect as described in 46-14-311, any mandatory 
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minimum sentence prescribed by law for the offense need not 

apply and the court shall sentence the defendant to be 

committed to the custody of the director of 

of corrections and human services to be 

the department 

placed in an 

appropriate institution for custody, care, and treatment for 

a definite period of time not to exceed the maximum term of 

imprisonment that could be imposed under subsection (1). The 

authority of the court with regard to sentencing is the same 

as authorized in Title 46, chapter 18, if the treatment of 

the individual and the protection of the public are provided 

for. 

(3) Either the director or a defendant whose sentence 

has been imposed under subsection (2) may petition the 

sentencing court for review of the sentence it the 

professional person certifies that: 

(a) the defendant no longer suffers from a mental 

17 disease or defect; 

18 

19 

20 

21 

22 

23 

24 

25 

(b) the defendant's mental disease or defect no longer 

renders h¼m the defendant unable to appreciate the 

criminality of his the defendant's conduct or to conform hi■ 

the defendant' ■ conduct to the requirements of law; or 

(c) the defendant suffers from a mental disease or 

defect that makes hi■ the defendant a danger to h½■se¼f !!!.!t 

defendant or others, but either there is no treatment 

available for h¼s the mental disease or defect or he~ 
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defendant refuses to cooperate with treatment. 

(4) The sentencing court may make any order not 

inconsistent with its original sentencing authority except 

that the length of confinement or supervision must be equal 

to that of the original sentence. The ptofessional person 

shall review the defendant's status each year." 

Section 29. Section 46-15-101, MCA, is amended to read: 

"46-15-101. Subpoenas. (1) After the filing of charges 

and upon the request of the prosecuting attorney, the 

defendant, or the defendant's attorney, the clerk of the 

court shall issue subpoenas with the name of the person to 

whom each subpoena is directed, commanding the person to 

appear and -to give testiaony. The court shall maintain a 

list of the names of the persons to whom subpoenas are 

issued. 

(2) A subpoena must state the name of the court and the 

title, if any, of the proceeding and must command each 

person to whom it is directed to attend and give testimony 

at the time and place specified in the subpoena. 

(3) The court, upon a tiaely motion, may quash or 

modify a subpoena if c0111pliance would be unteasonable or 

oppressive.• 

Section 30. Section 46-15-116, MCA, is amended to read: 

"46-15-116. Fees, coats, and expenses. (l) When a 

person attends before a judge, grand jury, or court as a 
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witness in a criminal case upon a subpoena, the witness 

shall receive the witness fee prescribed by Title 26, 

chapter 2, parts. The court, on motion by either party, may 

allow additional fees for expert witnessesa 

(2) The court may determine the reasonable and 

necessary expenses of subpoenaed witnesse~ and order the 

clerk of the court to pay the expenses from the appropriate 

citL...2£ county treasury. 

(3) When a person is subpoenaed in this state to 

testify in another state or is subpoenaed from another state 

to testify in this state, the person must be paid for 

lodging, mileage or travel, and per diem, the sum equal to 

that allowed by Title 2, chapter 18, part 5, for each day 

that the person is required to travel and attend as a 

witness. If the state where the witness is found has by 

statutory enactment required that the subpoenaed witness be 

paid an amount in excess of the amount specified in this 

section, the witness may be paid the amount required by that 

state. 

(4) According to procedures required 

court administrator, under 3-5-902, the 

by .the aupreae 

clerk of the 

district court shall submit to the administrator a detailed 

statement containing a list of witnesses and the amount of 

expenses paid to each witness by the county. Upon receipt 

and verification of the statement, the administrator shall 
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promptly reimburse the designated county for all or a 

portion of the witness expenses. The county shall deposit 

the amount reiabursed in its general fund unless the county 

has a district court fund. If the county has a district 

court fund, the amount reimbursed must be deposi~e4_ i~ the 

district court fund." 

Section 31. Section 46-15-201, MCI\, ·is amended to read: 

"46-15-201. When depositions aay be taken. (1) In 

district or municipal court cases, a deposition may be taken 

if it appears that a prospective witness: 

(a) is likely to be either unable to attend 

otherwise prevented from attending a trial or hear.ing; 

or 

(b) is likely to be absent from the state at the time 

of the trial or hearing: or 

(c) is unwilling to provide relevant information to a 

requesting party and the witness 1 s testimony is material and 

necessary in order to prevent a failure of justice. The 

distr¼et court shall, upon motion of any party and proper 

notice, order that the testimony of the witness be taken by 

deposition ~nd that any designated books, papers, docUJBents, 

or tangible objects, not privileged, be introduced at the 

time the deposition ls taken. 

(2) The witness whose deposition ls to be taken -y be 

required by subpoena to attend at any place designated by 

the diaeriet court, taking into account the convenience of 
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the parties and of the witness. 

(3) If the defendant is charged with a felony and it 

appears upon the affidavit of counsel for a party that good 

cause exists to believe that a witness will not respond to a 

subpoena and the administration of justice requires, any 

district judge may issue an arrest warrant commanding the 

arrest of ·a material witness. The arrest warrant must 

further order a deposition to be taken without unnecessary 

delay. A person may not be imprisoned for the purpose of 

securing testimony in any criminal proceeding longer than is 

necessary to take the person's deposition.• 

Section 32. Section 46-15-202, MCA, is amended to read: 

"46-15-202. Procedure for taking depositions. (1) The 

party at whose instance a deposition ls to be taken shall 

give to every other party reasonable written notice of the 

time and place for taking the deposition. The notice must 

state the name and address of each person to be examined. On 

motion of the party upon whom the notice ls served, the 

municipal or district court for cause shown may extend or 

shorten the time or change the place for taking the 

deposition. 

(2) A deposition must be taken in the manner provided 

in civil actions. The dietriet court, upon request, may 

direct that a deposition be taken on written interrogatories 

in the manner provided in civil actions. However, a 
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deposition may not be taken of a party defendant without his 

the defendant's consent. and the scope and manner of 

examination and cross-examination must be restricted as 

would be allowed in the trial itself. 

(3) The deposition must be filed with the d¼ser¼ee 

court making the order and held until the trial. Either 

party shall make available to the other party7 or the other 

party's counsel7 for examination and use at the taking of 

the deposition any relevant, nonprivileged statement of the 

witness being deposed that is in the possession of either 

party. 

(4) Objections to deposition testimony or evidence or 

parts of the testimony or evidence may be reserved for 

subsequent determination by the diser¼ee court. 

I 5 I Unless a defendant in custody has waived, in 

writing, the right to be present at the taking of a 

deposition, the officer having custody of the defendant must 

be notified of the time and place set for the deposition. 

The officer having custody shall produce the defendant and 

keep the defendant in the presence of a witness during the 

deposition. 

(6) A defendant not in custody who fails to appear, 

without good cause, at the taking of a deposition after 

being notified of the time and place set for the deposition 

will be considered to have waived the right to be present as 
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provided in 46-16-122. The waiver includes a waiver of any 

objection to the taking and use of the deposition based upon 

that right. 

(7) Whenever a deposition is taken at the instance of 

the prosecution or whenever a deposition is taken at the 

instance of a defendant who is unable to bear the expense of 

taking a deposition, the d¼seriet court shall direct that 

the expense of travel and subsistence of the defendant and 

the defendant's counsel for attendance at the examination 

and the cost of the transcript of the deposition be paid by 

the city for a municipal court proceeding or by the state 

for a district court proceeding.• 

Section 33. Section 46-15-322, MCA, is amended to read: 

•46-15-322. Diac1oaure by prosecution. 

request, the prosecutor shall make available 

( l I 

to 

Upon 

the 

defendant for examination and reproduction the following 

material and information within the prosecutor's possession 

or control: 

(a) the names, addresses, and statements of all persons 

whom the prosecutor may call as witnesses in the 

case-in-eh¼ef case in chief; 

(b) all written or oral statements of the defendant and 

of any person who will be tried with the defendant: 

( c,) all written reports or statements of experts who 

have personally examined the defendant or any evi_dence in 
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the particular case, together with the results of physical 

examinations, scientific tests, experiaents, or comparisons; 

(di all papers, documents, photographs, or tangible 

objects that the prosecutor may use at trial or that were 

obtained from or purportedly belong to the defendant; and 

(e) all material or information that tends to mitigate 

or negate the defendant's guilt as to the offense charged or 

that would tend to reduce the defendant's potential 

sentence. 

( 2) At 

defendant of, 

the same time, the prosecutor shall inform the 

and make available to the defendant for 

examination and reproduction, any written or recorded 

material or information within the p.rosecutor 's control 

regarding: 

(a) whether there has been any electronic surveillance 

of any conversations to which the defendant was a party; 

(bl whether an investigative subpoena has been executed 

in connection with the case; and 

(cl whether the case has involved an informant and, if 

so, the informant's identity if the d~fendant is entitled to 

know either or both of these facts under Rule 502 of the 

Montana Rules of Evidence and 46-15-324(3). 

(3) The prosecutor may impose reasonable conditions, 

including an appropriate stipulation concerning chain of 

custody, to protect physical evidence produced under 
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subsection (l)(d). 

(4) The prosecutor's obligation of disclosure extends 

to material and information in the possession or control of 

members of the prosecutor's staff and of any other persons 

who have participated in the investigation or evaluation 

the case. 

of 

( SJ Upon motion showing that 

the preparation 

the defendant has 

for substantial need in 

additional material 

for and that the 

hardship, to obtain 

of the case 

or information not otherwise provided 

defendant is unable, without undue 

the substantial equivalent by other 

means, the court, in its discretion, may order any person to 

make it available to the defendant. The court may, upon the 

request of any person affected by the order, vacate or 

modify the order if coapliance would be unreasonable or 

oppressive. The prosecutor may not be required to prepare or 

disclose summaries of witnesses' testimony. 

(6) The prosecutor shall furnish to the defendant no 

later than 5 days before trial or at a later time as the 

cou~t may for good cause permit, together with their 

statements, a list of the names and addresses of all persons 

whom the prosecutor intends to call as rebuttal witnesses to 

evidence of good character or the defenses of ·alibi, 

compulsion, entrapment, justifiable use of force, or 

mistaken identity or the defense that the defendant did not 
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have a particular state of mind that is an element of the 

offense charged." 

Section 34. Section 46-15-323, MCA, is amended to read: 

•46-15-323. Disclosure by defendant. (1) At any time 

'after the filing in district court of an indictment or 

information, the defendant, in connection with the 

particular crime charged, shall upon written request of the 

prosecutor and approval of the court: 

(a) appear in a lineup, 

(bl speak for identification by witnesses, 

(c) be fingerprinted, palm printed, footprinted, or 

voiceprinted1 

(d) pose for photographs not involving reenactment of 

an event; 

(e) try on clothing, 

(fl permit the taking of samples of his hair, blood, 

saliva, urine, or other specified materials that involve no 

unreasonable bodily intrusions, 

(g) provide handwriting sa■plesi or 

(h) submit to a reasonable physical or medical 

inspection; however, the inspection does not include 

psychiatric or psychological examination. 

(2) Within 10 days after the omnibus hearing in 

district court or at a later time as the court ■ay for good 

cause permit, the defendant shall provide the prosecutor 
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with a written notice of the defendant's intention to 

introduce evidence at trial of good character or the 

defenses of alibi, compulsion, entrapment, justifiable use 

of force, or mistaken identity. 

(3) Within 10 days after receiving a report of the 

defendant's mental condition from a psychiatrist or 

psychologist or at a later time as the court may for good 

cause permit, the defendant shall provide the prosecutor 

with a written notice of the defendant•s intention to 

introduce evidence at trial of the defense that due to a 

mental disease or defect, the defendant did not have a 

particular state of mind that is an essential ele!llent of the 

offense charged. 

names 

and addresses of the persons, other than the defendant, whom 

the defendant may call as witnesses in support of the 

( 4 I The notice must specify for each defense the 

defense, together with all written reports or statements 

made by themL including all rePorts and statements 

concerning the results of physical examinations, scientific 

teats, experiments, or comparisons, except that the 

defendant need not include a privileged report or statement 

unless he the defendant intends to use the privileged report 

or statement, or the witness who made it, at trial. 

(5) Prior to trial the defendant may, upon motion and 

showing of good cause, add to the list of witnesses the 
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names of any additional witnesses and disclose their reports 

or statements as required by thls section. After the trial 

commences, no witnesses may be called by the defendant ·in 

support of these defenses unless the name of the witness is 

included on the list and the witness's report or statement 

has been disclosed as required by this section. except for 

good cause shown. 

(6) Within 10 days after the omnibus hearing in 

diatr¼e~ court or at a later time as the court may for good 

cause permit, the defendant shall make available to the 

prosecutor for testing, examination, or reproduction: 

(a) the names, addresses, and statements of all 

persons, other than the defendant, whom the defendant may 

call as witnesses in the defense ea■e-in-ehief case in 

chief, together with their statements; 

(bl the names and addresses of experts whom the 

defendant may call at trial, together with the results of 

their physical examinations, scientific tests, experiments, 

or comparisons, including all written reports and statements 

made by these experts in connection with the particular 

case; and 

(c) all pape,s, documents, photographs, and other 

tangible objects that the defendant may use at trial. 

(7) The defendant's obligation under this section 

extends to material and information within the possession or 
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control of the defendant, defense counsel, and defense 

counsel's staff or investigators. 

(8) upon motion of the prosecutor showing that the 

p,osecutor has substantial need in the preparation of the 

case for additional material or information not otherwise 

provided forr that the prosecutor is unable, without undue 

hardship, to obtain the substantial equivalent by other 

means, and that disclosure of the material or information 

will not violate the defendant's constitutional rights, the 

court, in its discretion, may order any person to make the 

material or information available to the prosecutor. The 

court may, upon request of any person affected by the order, 

vacate or modify the order if compliance would be 

unreasonable or oppressive. The defense counsel may not be 

required to prepare or disclose sU11111aries of witnesses' 

testimony." 

Section 35. Section 46-15-324, MCA, is amended to read: 

"46-15-324. Materials not subject to disclosure. (l) 

Except as provided in this section, disclosure is not 

required for the superseded notes or work product of the 

prosecuting or defense attorney. 

(2) If exculpatory information ls contained in the 

superseded notes or work product of the prosecution, that 

information must be disclosed. 

(3) Disclosur~~-the existen~ Q1 an_informant or the 
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identity of an informant who will not be called to testify 

is not required if: 

(a} disclosure would result in substantial risk to the 

informant or to the informant's operatio~al effectiveness; 

and 

(b) the failure to disclose will not infringe the 

constitutional righ~s of the accused." 

Section 36. Section 46-16-107, MCA, is amended to read: 

"46-16-107. Failure of eoanty--attorney prosecutor to 

attend. If the eoanty-attorney prosecutor fails to attend 

the trial, the court may appoint some attorney-at-law to 

perform his ~rosecutor's duties." 

Section 37. Section 46-16-116, MCA, is amended to read: 

"46-16-116. Pereaptory challenges. Ill Each defendant 

is allowed eight peremptory challenges in capital cases and 

six in all other cases tried in the district court before a 

12-person jury. There may not be additional challenges for 

separate counts charged in the indictment or information. 

(2) If the indictment or information charges a capital 

offense as well as lesser offenses in separate counts, the 

maximum number of challenges is eight. 

(3J The state is allowed the same number of peremptory 

challenges as all of the defendants. 

(4) In a criminal case tried before a six-person jury, 

the state pro~ecution and all the defendants are allowed 
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three peremptory challenges each. 

(5) When the parties in a criminal case in the district 

court agree upon a jury consisting of a number of persons 

other than 6 or 12, they shall also agree in writing upon 

the number of peremptory challenges to be allowed." 

Section 38. Section 46-16-122, MCA, is amended to read: 

"46-16-122. Absence of defendant froa trial. (1) In a 

misdemeanor case, if the defendant fails to appear in 

person, either at the time set for the trial or at any time 

during the course of the trial and if the defendant's 

counsel is authorized to act on the defendant's behalf, the 

court shall proceed with the trial unless good cause for 

continuance ezists. 

(2) If the defendant's counsel is not authorized to act 

on the defendant's behalf as provided in subsection (1) or 

if the defendant is not represented by counsel, the court, 

in its discretion, may do one or more of the following: 

(a) order a continuance; 

(b) order bail forfeited; 

(c) issue a-bench an arrest warrant; or 

(d) proceed with the trial after finding that the 

defendant had knowledge of the trial date and is voluntarily 

absent. 

(3) After the trial of a felony offense has co111111enced 

in the defendant's presence, the absence of the defendant 
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during the trial may not prevent the trial from continuing 

up to and including the return of a verdict if the 

defendant: 

(a) has been reaoved f'rom the courtroom for disruptive 

behavior after receiving a warning that removal will result 

if the defendant persists in conduct that is so disruptive 

that the trial cannot be carried on with the defendant in 

the courtroom.; or 

(b) is voluntarily absent and the offense is not one 

that is punishable by death. 

(41 Nothing in this section limits the right of the 

court to order the defendant to be personally present at the 

trial for purposes of identification unless defense counsel 

stipulates to the issue of identity.• 

Section 39. Section 46-16-130, MCA, is amended to read: 

"46-16-130. Pretrial diversion. (11 1!.l ~he Prior to 

the filing of a charge, the prosecutor and a defendant who 

has counsel or who has voluntarily waived counsel may agree 

to the deferral of a prosecution for a specified period of 

time based on one or acre of the following conditions: 

tetfil that the defendant aay not commit any offense; 

tbt.lill that the defendant may not engage in specified 

activities, conduct, and associations bearing a relationship 

to the conduct·upon which the charge against the defendant 

is based; 
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tet(iii) that the defendant shall participate in a 

supervised rehabilitation program, which may include 

treatment, counseling, training, or education; 

tdt.l..!Yl that the defendant shall make restitution in a 

specified manner for harm or loss caused by the offense; or 

tet.{tl any other reasonable conditions. 

titill The agreement must be in writing, must be signed 

by the parties, and must state that the defendant waives the 

right to speedy trial for the period of deferral. The 

agreement may include stipulations concerning the 

admissibility of evidence, specified testimony, or 

dispositions if the deferral of the prosecution is 

terminated and there is a trial on the charge. 

t~tfil The prosecution must be deferred for the period 

specified in the agreement unless there has been a violation 

of its terms. 

t4till The agreement must be terminated and the 

prosecution automatically dismissed with prejudice upon 

ezpiration and compliance with the terms of the agreement. 

(2i After • charge has been filed, a deferral of 

prosecution may be entered into only with the approval~ of 

the court.• 

Section 40. Section 46-17-311, MCA, is amended to read: 

"46-17-311. Appeal fr<a justices', municipal, and city 

courts. (1) Except for cases in which legal issues are 
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preserved for appeal pursuant to 46-12-204, all cases on 

appeal from a justice•s7-aanieipa¼T or city court must be 

tried anew in the district court and may be tried before a 

jury of six selected in the same manner as for other 

criminal cases. An appeal from a municipal court to ~he 

district court is governed by 3-6-110. 

(2) The defendant may appeal to the district court by 

filing written notice of intention to appeal within 10 days 

after a judgment is rendered following trial. In the case of 

an appeal by the prosecution, the notice must be filed 

within 10 days of the date the order complained of is given. 

The prosecution may only appeal in the cases provided for in 

46-20-103. 

(3) Within 30 days of filing the notice of appeal, the 

court shall transfer the entire record of the court of 

limited jurisdiction to the district court." 

Section 41. Section 46-18-111, MCA, is amended to read: 

•t6-18-lll. Presentence investigation -- when required. 

(1) Upon the acceptance of a plea or upon a verdict or 

finding of guilty to one-or--re-fe¼ony-offenaea an--offenae 

ander--45-5-58~--throagh--45-5-5857--45-5-58~7--or--45-5-6~5 

a9ainat--a-•ietia-who-was-¼ess-thsn-¼6-yesra-of-a9e-when-the 

offense-vas-eoaaitted ONE OR MORE FELONY OFFENSES, the 

district court shall direct the probation officer to make a 

presentence investigation and report. The district court 
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may, in its discretion, order a preaentence investigation 

for a defendant convicted of a aisde-anor. \'he IF TBE 

DEFENDANT WAS CONVICTED OF AN OFFENSE UNDER 45-5-502, 

45-5-503, 45-5-504 1 45-5-505, 45-5-507, OR 45-5-625 AGAINST 

A VICTIM lfRO WAS LESS THAN 16 YEARS OF AGE WHEN THE OFFENSE 

WAS COMMITTED, THE investigation must include an evaluation 

of the defendant and a recoaaendation as to treatment by a 

by the person quaUfied under guidelines established 

department of corrections and huaan services. All costs 

related to the evaluation aust be paid by the defendant. If 

the defendant is determined by the district court to be 

indigent, all coats related to the evaluation are the 

responsibility of the district court and must be paid by the 

depe:r~ment-of-eOlllleree supreme court adainistrator under 

Title 3, chapter 5, part· 9. 

(2) If the district court finds that the record 

contains information sufficient to enable the meaningful 

exercise of discretion during sentencing, the defendant may 

waive a presentence investigation and report. Both the 

finding and the defendant's waiver must be made in open 

court on the record.• 

Section 42. 

•46-18-112. 

Section 46-18-112, MCA, is amended to read: 

Content of presentence investigation 

report. Cl) Whenever an investigation is required, the 

probation officer s~all proaptly inquire into and report 
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upon: 

(a) the defendant•s characteristics, circumstances, 

needs, and potentialities; 

(b) the defendant's criminal record and social history; 

(c) the circumstances of the offense; 

(d) the time of the defendant's detention for the 

offenses charged; and 

(e) eKee~--in-eapi-tal-eaaea-in-wh¼el!-the-death-penalt7 

11ay-be-iapc,eed7 the harm caused, as a result of the offense, 

to the victim, the victim's immediate family, and the 

community. 

( 2) All local and state mental and correctional 

institutions, courts, and law e~forcement agencies shall 

furnish, upon request of the officer preparing a presentence 

investigation, the defendant's criminal record and other 

relevant information. 

CJ) The court may, in its discretion, require that the 

presentence investigation report include a physical and 

mental examination of the defendant. 

(4) If applicabl~. the court may require the officer to 

inquire_ into the victim's pecuniary loss and make a 

restitution report ta the court aa provided by law.• 

Section 43. Section 46-18-117, NCA, is amended ta read: 

••6-18-117. Correction of sentence. The court may 

correct an i¼¼ega¼ erroneous sentence or disposition at any 
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time and may correct a sentence imposed in an illegal manner 

within 12D days after the sentence is imposed or after 

remand from an appellate court.• 

Section 44. Section 46-18-201, HCA, is amended to read: 

."46-18-201. Sentences that -y be i11p0aed. (1) Whenever 

a person ~as been found guilty of an offense upon a verdict 

or a plea of guilty, the court may: 

(a) defer imposition of sentence, except as provided in 

61-8-714 and 61-8-722 for sentences far driving under the 

influence of alcohol or drug~, for a period, except as 

otherwise provided, not exceeding 1 year for any misdemeanor 

or far a period not ezceeding 3 years for any felony. The 

sentencing judge may impose ·upon the defendant any 

reasonable restrictions or conditions during the period of 

the deferred imposition. 

conditions may include: 

Reasonable restrictions or 

(i) jail base release; 

(ii) jail time not exceeding 180 days; 

(iii) conditions far probation; 

(iv) restitution; 

(v) payment of the costs of confine11ent; 

(vi) payment of a fine as provided in 46-18-231; 

(vii) payment of casts as provided in 46-18-232 and 

46-18-233; 

(viii) payment of costs of court-appointed counsel as 
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provided in 46-8-113; 

(ix) with the approval of the facility or program, order 

the offender to be placed in a community corrections 

facility or program as provided in 53-30-321; 

(x) community service; 

(xi) home arrest as provided in Title 46, chapter 18, 

part 10; 

(xii) any other reasonable conditions considered 

necessary for rehabilitation or for the protection of 

society: or 

(xiii) any combination of the above. 

(bl suspend execution of sentence for a period up to 

the maximum sentence allowed or for a period of 6 months, 

whichever is greater, for each particular offense. The 

sentencing judge may impose on the defendant any reasonable 

restrictions or conditions during the period of suspended 

sentence. Reasonable restrictions or conditions may include 

any of those listed in subsection {l)(a), 

(C) impose a fine as provided by law for the offense; 

(d) require payment of costs as provided in 46-18-232 

or payment of costs of court-appointed counsel as provided 

in 46-8-113; 

(e) commit the defendant to a correctional institution, 

with or without a fine as provided by law for the offense; 

(fl with the approval of the facility or program, order 
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the offender to be placed in a comm.unity corrections 

facility or program as provided in 53-30-321; 

(g) impose any combination of 

through ( l) ( f) . 

subsections (l)(b) 

(2) If a financial obligation is imposed as a condition 

under subsection (l)(a), sentence may be deferred for a 

period not exceeding 2 years .for a misdemeanor or for a 

period not exceeding 6 years for a felony, regardless of 

whether any other conditions are imposed. 

(3) If any restrictions or conditions imposed under 

subsection (l).(a) or (l)(b) are violated, the court shall 

consider any elapsed time and either expressly allow part or 

all of it as a credit against the sentence or reject all or 

part as a credit and state its reasons in the order. Credit, 

however, must be allowed for jail or home-arrest time 

already served. 

(4) Except as provided in 45-9-202 and 46-18-222, the 

imposition or execution of the first 2 years of a sentence 

of imprisonment imposed under the following sections may not 

be deferred or suspended: 45-5-103, 45-5-202(3) relating to 

aggravated assault, 45-5-302(2), 45-5-303(2), 45-5-401(2), 

45-5-502(3), 45-5-5D3(2) and (31, 45-9-101(2), (3), and 

(5)(d), 45-9-102(4), and 45-9-103(2), 

(5) Except as provided in 46-18-222, the imposition or 

execution of the first 1D years of a sentence of 
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imprisonment imposed under 45-5-102 may not be deferred or 

suspended. 

(6) Except as provided in 46-18-222, imposition of 

sentence in a felony case may not be deferred in the case of 

a defendant who has been convicted of a felony on a prior 

occasion, whether or not the sentence was imposed, 

imposition ot the sentence was deferred, or execution of the 

sentence was suspended. 

(7) If the victim was less than 16 years old, the 

imposition or execution of the first 30 days of a sentence 

of imprisonment imposed under 45-5-503, 45-5-504, 45-5-505, 

or 45-5-507 may not be deferred or suspended. Section 

46-18-222 does not apply to the first 30 days of the 

imprisonment. 

(8) In imposing a sentence on a defendant convicted of 

a sexual offense as defined in 46-23-502, the-court may not 

waive the registration requirement provided in 46-18-254, 

46-18-255, and Title 46, chapter 23, part 5. 

(9) A person convicted of a sexual offense, as defined 

in 46-23-502, and sentenced to imprisor.ment in the state 

prison shall enroll in the educational phase of the prison's 

sexual offender program. 

(10) In sentencing a nonviolent felony offender, the 

court shall first consider alternatives to imprisonment of 

the offender in the state prison, including placement of the 
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offender in a c01Zunity corrections facility or program. In 

considering alternatives to imprisonment, the court shall 

examine the sentencing criteria contained in 46-18-225. If 

the offender is subsequently sentenced to the state prison 

or a women's correctional facility, the court shall state 

its reasons why alternatives to imprisonment were not 

selected, based on the criteria contained in 46-18-225. 11 

Section 45. Section 46-18-202, MCA, is amended to read: 

••6-18-202. Additional restrictions on sentence. (1) 

The district court may also impose any of the following 

restrictions or conditions on the sentence provided for in 

46-18-201 whieh ~ it considers necessary to obtain the 

objectives of rehabilitation and the protection of society: 

(a) prohibition of the defendant's holding public 

office; 

(b) prohibition of his 

carrying a dangerous weapon1 

(c) restrictions on his 

association; 

the defendant's owning or 

the defendant's freedom of 

(di restrictions on his the ~efendant's freedom of 

movement; 

(e) any other limitation reasonably related to the 

objectives of rehabilitation and the protection of society. 

(2) Whenever the district court imposes a sentence of 

imprisonment in the state prison for a term e~ceeding l 
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year, the court may also impose the ~estriction that the 

defendant be ineligible for parole and participation in the 

supervised release program while serving his that term. If 

such a restriction is to be imposed, the court shall state 

the reasons for it in writing. If the court finds that the 

restriction is necessary for the protection of society, it 

shall impose the restriction as part of the sentence and the 

judgment shall contain a statement of the reasons for the 

restriction .. 

(3) The judge in a justice's, city, or municipal court 

does not have the authority to restrict an individual's 

rights as enuaerated in ■sb■eetions-ttt-and--tit subsection 

.ill..W.· 
(4) When the district court imposes a sentence of 

probation as det'ined in 46-23-1001, any probation agreeaent 

signed by the defendant may contain a clause waiving 

extradition.• 

Section 46. Section 46-18-203, MCA, is aaended to read: 

"46-18-203. Revocation of auspended or deferred 

aentence. (1) Upon the filing of a petition for revocationy 

aee-penied-by-an-attidaYit showing probable cause that the 

defendant has violated any condition of a sentence or any 

condition of a deferred imposition of sentence, the court 

may issue an order for a hearing on revocation. The order 

nust require the defendant to appear at a specified tine and 
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place for the hearing and be served by delivering a copy of 

the petition and order to the defendant personally. The 

court may also issue an arrest warrant directing any peace 

officer or a probation officer to arrest the defendant and 

bring the defendant before the court. 

(2) The petition for a revocation must be filed with 

the sentencing court during the period of suspension or 

deferral. Expiration of the period of suspension or deferral 

after the petition is filed does not deprive the court of 

its jurisdiction to rule on the petition. 

(3) The provisions pertaining to bail, as set forth in 

Title 46, chapter 9, are applicable to persons arrested 

pursuant to this section. 

(4) Without unnecessary delay, the defendant must be 

brought before the court, and the defendant must be advised 

of: 

(a) the allegations of the petition; 

(b) the opportunity to appear and to present evidence 

in the defendant's own behalf; 

(c) the opportunity to question adverse witnesses; and 

(d) the right to be represented by counsel at the 

revocation hearing pursuant to Title 46, chapter 8, part 1. 

(5) A hearing is required before a suspended or 

deferred sentence can be revoked or the terms or conditions 

of the sentence can be modified, unless: 
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{a) the defendant adai~s the allegations and waivea the 

right to a hearing; or 

{b) the relief to be granted is favorable to the 

defendant, and the prosecutor, after having been given 

notice of the proposed relief and a reasonable opportunity 

to object, has not objected. An extension of the term of 

probation is not favorable to the defendant for the purposes 

of this subsection {b). 

{6) At the hearing, the prosecution shall prove, by a 

preponderance of the evidence, that there has been a 

violation of the ter■s and conditions of the suspended or 

deferred sentence. However, when a failure to pay 

restitution is the basis for the petition, the defendant may 

excuse the violation by showing sufficient evidence that the 

failure to pay restitution was not attributable to a failure 

on the defendant's part to make a good faith effort to 

obtain sufficient means to make the restitution payments as 

ordered. 

(7) If the court finds that the defendant has violated 

the terms and conditions of the suspended or deferred 

se·ntence, the court may: 

{a) continue the suspended or deferred sentence without 

a change in conditions; 

(b) continue the suspended sentence with IIIOdified or 

additional terllB and conditions; 
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(c) revoke the suspension of sentence and require the 

defendant to serve either the sentence_i■posed or any lesser 

sentence; or 

{d) if the sentence was deferred, impose any sentence 

that might have been originally imposed. 

{8) If the court finds that the prosecution has not 

proved, by a preponderance of the evidence, that there has 

been a violation of the terms and conditions of the 

suspended or deferred sentence, the petition ■ust be 

dismissed and the d.efendant, if in custody, i..ediately 

released.• 

Section 47. Section 46-18-222, MCA, is a■ended to read: 

•46-18-222. Bzceptions to aandatory ■ini- sentences 

and restrictions on deferred i■position and suspended 

ezecution of sentence. All mandatory ■inimum sentences 

prescribed by the laws of this state and the restrictions on 

deferred imposition and suspended execution of sentence 

prescribed by attbseetiena-t4tT-t5tT-and-t6t-ef 46-18-20lill 

through (6)~ 46-18-221(3). 46~18-224. and 45-18-502(lj do 

not apply if: 

(11 the defendant waa leas than 18 years of age at the 

ti■e of the commission of the offense for which he the 

defendant is to be sentenced; 

{2) the defendant's mental capacity, at the time of the 

commission of the offense for which he t~e_4e~endant is to 
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be sentenced, was significantly impaired, although not so 

impaired as to constitute a defense to the prosecution. 

However, a 

condition may 

voluntarily induced 

not be considered 

intoxicated or drugged 

an impairment for the 

purposes of this subsection. 

(3) the defendant, at the time of the cOJ111Dission of the 

offense for which be the defendant is to be sentenced, was 

acting under unusual and substantial duress, although not 

such duress as would constitute a defense to the 

prosecution; 

(4) the defendant was an accomplice, the conduct 

constituting the offense was principally the conduct of 

another, and the defendant's ·participation was relatively 

minor; 

.(5) wbere--applieabie in a case in which the threat of 

bodily injury or actual infliction of bodily injury is an 

actual element of the crime, no serious bodily injury was 

inflicted on the victim unless a weapon was used in the 

commission of the offense; or 

(6) the offense was C011111itted under 45-5-502(3) and the 

21 court determines that treatment of the defendant in a local 

22 c.,_unity affords a better opportunity for.rehabilitation of 

23 the defendant and for the ultimate protection of society, in 

24 which case the court shall include in its judgment a 

25 statement of the reasons for its determination." 
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NEW SEC'l'ION. Section 48. llotice by prosecutor of other 

criaea, wrongs, or acts. (1) Except for good cause shown, if 

the prosecutor intends to use evidence of other crimes, 

wrongs, or acts pursuant to Rule 404(b), Montana Rules of 

Evidence, notice must be given at or before the omnibus 

hearing held pursuant to 46-13-110. 

(2) The notice must specify the other crimes, wrongs, 

or acts and must include a statement as to the purpose for 

which the evidence is to be offered. 

(3) The notice must be filed and sealed until the .time 

of trial or until a plea of guilty is entered by the 

defendant. 

NEIi SECTION, Section 49. Codification instruction. 

[Section 48] is intended to be codified as an integral part 

of Title 46, chapter 13, part 1, and the provisions of Title 

46, chapter 13, part 1, apply to [section 48). 

NEW SECTION. Section 50. Repealer. Sections 46-10-201, 

46-16-107, 46-17-101, 46-17-103, 46-17-204, 46-17-205, 

46-17-211, and 46-17-301, MCA, are repealed. 

-End-
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HOUSE STANDING COMMITTEE REPORT 

March 5, 1993 

Page 1 of 1 

Mr. Speaker: We, the committee on Judiciary report that 

Senate Bill 125 (third reading copy -- blue) be concurred in as 
amended • 

Signed:_J __ ~ __ ......._ ____ ( __ ....... ci_.__.~......,-.-
Rus s Fagg,2ciia-lr 

And, that such amendments read: 

1. Title, line 21. 
Strike: "46-16-107," 

2. Page 9, line 7-. 
Strike: "All" 
Insert: "Each" 
Strike: "costs" 
Insert: "cost" 

3. Page 9, line 9. 

Carried by: Rep. Fagg 

Strike: "INITIATING the investigation" 
Insert: "whose action created the cost, unless another 

governmental entity agrees to or by law is required to )::,ear 
the cost" 

4. Page 29, line 11. 
Strike: "48" 
Insert: "47" 

5. Page 45, lines 8 through 12. 
Strike: section 36 in its entirety 
Renumber: subsequent sections 

6. Page 62, lines 14 and 16. 
Strike: "48" 
Insert: "47" 

-END-

HOUSE 



53rd Legislature SB 0125/04 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SENATE BILL NO. 125 

INTRODUCED BY VANVALKENBURG, J. RICE 

A BILL !'OR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE 

LAW REGARDING CRIMINAL PROCEDURE; INCREASING THE AMOUNT OF 

GUARANTEED ARREST BOND CERTIFICATES; ELIMINATING THE USE OF 

SEALED AFFIDAVITS IN SUPPORT OF A MOTION TO FILE A CHARGE OR 

WARRANT; PROVIDING !'OR THE WRITTEN ACKNOWLEDGEMENT OF 

INFORMATION !'OR A GUILTY PLEA; REQUIRING THE KEEPING OF A 

LIST OF PERSONS TO WHOM SUBPOENAS ARE ISSUED; CLARIFYING THE 

DISCLOSURE REQUIREMENTS REGARDING INFORMANTS; EXPANDING THE 

USE OF VICTIM IMPACT STATEMENTS; CODIFYING THE NOTICE 

REQUIREMENTS FOR THE DISCLOSURE OF THE INTENDED USE OF 

EVIDENCE OF OTHER CRIMES, WRONGS, OR ACTS; AMENDING SECTIONS 

46-1-202, 46-4-306, 46-5-101, 46-6-201, 46-6-210, 46-6-312, 

46-8-113, 46-8-115, 46-8-201, 46-9-201, 46-9-412, 46-9-505, 

46-10-202, 

46-11-405, 

46-13-108, 

46-14-312, 

46-15-322, 

46-16-122, 

46-11-110, 

46-11-601, 

46-13-llO, 

46-15-101, 

46-15-323, 

46-16-130, 

46-11-302, 

46-11-701, 

46-13-202, 

46-15-116, 

46-15-324, 

46-17-311, 

46-11-332, 

46-12-210, 

46-13-203, 

46-15-201, 

46-¼6-¼8'"7 

46-18-111, 

46-11-401, 

46-12-211, 

46-13-210, 

46-15-202, 

46-16-116, 

46-18-112, 

46-18-117, 46-18-201, 46-18-202, 46-18-203, AND 46-18-222, 

MCA; AND REPEALING SECTIONS 46-10-201, 46-16-107, 46-17-101, 

46-17-103, 46-17-204, 46-17-205, 46-17-211, AND 46-17-301, 
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MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. section 46-r~202, MCA, is amended to read: 

•46-1-202. Definitions. As used in this title, unless 

the context requires otherwise, the following definitions 

apply: 

( l) "Arraignment II means the formal act of calling the 

defendant into open court to enter a plea answering a 

charge. 

(2) 11 Arrest" means taking a person into custody in the 

manner authorized by law. 

(3) "Arrest warrant" means a written order from a court 

directed to a peace officer or to some other person 

specifically named commanding that officer or person to 

arrest another. The term includes the original warrant of 

arrest and a copy certified by the issuing court. 

(4) "Bail" means the security given for the primary 

purpose of ensuring the presence of the defendant in a 

pending criminal proceeding. 

(5) "Charge" means a written statement that accuses a 

person of the commission of an offense, that is presented to 

a court, and that is contained in a complaint, information, 

or indictment. 

t6t--•eoncea¼me"t•--mea"~--a~y--aet--or--deeeption--done 
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pttrpoee¼y-or-knowiftgiy-ttpen-or-otttside--the--premises--ot--a 

who¼ese¼e--or-retai¼-store-or-other-mereantile-estab¼ishment 

with-the-intent-to-depriYe-the-merehant-0£-ali--or--part--0£ 

the-Yo½tte-0£-the-merehandiseo 

ti't ill "Conviction" means a judgment or sentence 

entered upon a guilty plea or upon a verdict or finding of 

guilty rendered by a legally constituted jury or by a court 

of competent jurisdiction authorized to try the case without 

a jury. 

tBtill. "Court" means a place where justice is 

judicially administered and includes the judge of the court. 

t9tJ.!l "Included offense" means an offense that: 

(a) is established by proof of the same or less than 

all the facts required to establish the commie:sion of the 

offense charged: 

( b) consists of an attempt to commit the offense 

charged or to commit an offense otherwise included in the 

offense charged: or 

(C) differs from the offense charged only in the 

respect that a less serious injury or risk to the same 

person, property, or public interest or a lesser kind of 

culpability suffices to establish its commission. 

t¼8t12.l "Judge" means a person who is vested by law 

with the power to perform judicial functions. 

t¼¼tJ..!Ql "Judgment" means an adjudication by a court 
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that the defendant is guilty or not guilty, and if the 

adjudication is that the defendant is guilty, it includes 

the sentence pronounced by the court. 

t½i!t.lill "Make available for examination and 

reproduction" means to make material and information that is 

subject to disclosure available upon request at a designated 

place during specified reasonable times and to provide 

suitable facilities or arrangements for reproducing it. The 

term does not mean that the disclosing party is required to 

make copies at its expense, to deliver the materials or 

information to the other party, or to supply the facilities 

or materials required to carry out tests on disclosed items. 

The parties may by mutual consent make other or additional 

arrangements. 

f¼3tJ...!..li "New trial" means a reexamination of the issue 

in the same court before another jury after a verdict or 

finding has been rendered. 

f¼41'1U.l 11 Notice to appear" means a written direction 

that is issued by a peace officer and that requests a person 

to appear before a court at a stated time and place to 

answer a charge for the alleged commission of an offense. 

t¼Stl..!.!l "Offense" means a violation of any penal 

statute of this state or any ordinance of its political 

subdivisions. 

t¼6t1.ill "Parole" means the release to the community of 
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a prisoner by a decision of the board of pardons prior to 

the expiration of the prisoner's term subject to conditions 

imposed by the board of pardons and the supervision of the 

department of corrections and human services. 

ti9-till..l "Peace officer'' means any person who by virtue 

of the person's office or public employment is vested by law 

with a duty to maintain public order and make arrests for 

offenses while acting within the scope of the person's 

authority. 

t¼Btill.l "Persistent felony offender" means an offender 

who has previously been convicted of a felony and who is 

presently being sentenced for a second felony committed on a 

different occasion than the first. An offender is considered 

to have been previously convicted of a felony if: 

(a) the previous felony conviction was for an offense 

committed in this state or any other jurisdiction for which 

a sentence of imprisonment in excess of l yeac could have 

been imposed; 

(bl less than 5 years have elapsed 

commission of the present offense and either: 

(i) the previous felony conviction; or 

between the 

(ii) the offender 1 s release on parole or otherwise from 

prison or othe[ commitment imposed as a result of a previous 

felony conviction; and 

(C) the offender has not been pardoned on the ground of 
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innocence and the conviction has not been set aside at the 

postconviction hearing. 

fl9til.!U_ "Place of trial 0 means the geographical 

location and political subdivision in which the court that 

will hear the cause is situated. 

tz&tilll "Preliminary examination 1
' means a hearing 

before a judge for the purpose of determining if there is 

probable cause to believe a felony has been committed by the 

defendant. 

ti!¼7il.Q.l "Probation" means release by the court without 

imprisonment of a defendant found guilty of a crime. The 

release is subject to the supervision of the department of 

corrections and human services upon direction of the court. 

tiitilll "Prosecutor 11 means an elected or appointed 

atto[ney who is vested by law with the power to initiate and 

ca[ry out criminal proceedings on behalf of the state or 

political subdivision. 

a 

tZ3t~ "Same transaction" means conduct consisting of 

a series of acts or omissions that are motivated by: 

(a) a purpose to accomplish a criminal objective and 

that are necessary or incidental to the accomplishment of 

that objective; or 

(b) a common purpose or plan that results in the 

repeated commission of the same offense or effect upon the 

same person or the property of the same person. 
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t~•t.ll1.l "Search warrant" means an order that is: 

(a) in writing; 

(b) in the name of the state; 

(c) signed by a judge; 

(d) a particular description of the place, object, or 

person to be searched and the evidence, contraband, or 

person to be seized; and 

(eJ directed to a peace officer and commands the peace 

officer to search for evidence, contraband, or persons. 

ti5tJ1.!1. "Sentence" means the judicial disposition of a 

criminal proceeding upon a plea, verdict, or finding of 

guilty. 

ti6t~ "Statement" means: 

(a) a writing signed or otherwise adopted or approved 

by a person; 

(b) a video or audio recording of a person 1 s 

communications or a transcript of the communications; and 

(c) a writing containing a summary of a person's oral 

communications or admissions. 

tiTt.i..1§1. "Summons" means a written order issued by the 

court that commands a person to appear before a court at a 

stated time and place to answer a charge for the offense set 

forth in the order. 

ti8tilll "Superseded notes• means handwritten notes, 

including field notes, that have been substantially 

-7- SB 125 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0125/04 

incorporated into a statement. The notes may not be 

considered a statement and are not subject to disclosure 

except as provided in 46-15-324. 

ti9tllll "Temporary road block" means any structure, 

device, or means used by a peace officer for the purpose of 

controlling all traffic through a point on the highway where 

all vehicles may be slowed or stopped. 

t38tJ.lll. -witness" means a person whose testimony is 

desired in a proceeding or investigation by a grand jury or 

in a criminal action, prosecution, or proceeding. 

t3¼t.Ll.Ql "Work product .. means legal research, records, 

correspondence, reports, and memoranda, both written and 

oral, to the extent that they contain the opinions, 

theories, and conclusions of the prosecutor, defense 

counsel, or their staff or investigators." 

Section 2. Section 46-4-306, MCA, is amended to read: 

"46-4-306. Applicability of other laws -- costs. (1) 

The fees and mileage of witnesses subpoenaed pursuant to 

this part are the same as those required in criminal 

actions~ The state shall bear all costs, including the cost 

of service, when the application for the subpoena is made by 

the attorney general, and the appropriate county shall bear 

all costs, including the cost of service, when the 

application for the subpoena is made by a county attorneyL 

and ~he appropriate city shall bear all costs, including the 
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cost of _se:r_vice, when the application for the subpoena is 

made by a city attorney. 

(2) All provisions relating to subpoenas in criminal 

actions apply to subpoenas issued pursuant to this part, 

including 

46-15-120. 

the provisions of 46-15-112, 

(3) All EACH investigative eeses 

46-15-113, and 

COST, including 

testing of evidence and persons, must be borne by the 

governmental entity reg~est+ftg YNY~iATfN8 the--inves~i9at¼en 

WHOSE ACTION CREATED THE COST, UNLESS ANOTHER GOVERNMENTAL 

ENTITY AGREES TO OR BY LAW IS RE_Q_UIRED TO BEAR THE COST," 

Section 3. Section 46-5-101, MCA, is amended to read: 

•46-5-101. Searches and seizures when autborized. A 

search of a person, object, or place may be made and 

evidence, contraband, and persons may be 

accordance with Title 46 when a search is made: 

(l) by the authority of a search warrant; or 

seized in 

(2) in accordance with judicially recognized exceptions 

to the warrant requirement.• 

Section 4. Section 46-6-201, MCA, is amended to read: 

•46-6-201. Issuance of arrest warrant upon complaint. 

tit-A-eemplaint7-as-the-basis-ef-an-arrese-warrane7-shali-be 

¼n-wr¼t¼ng. 

tit--When-a-eemp¼aint-¼s-pfesented-to-a-eettre-char9¼ng-a 

persen-with-the-ee1Uftission-0£-an-errense7--~he--coart--sha¼¼ 

-9- SB 125 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0125/04 

exam¼ne--cpen--oath-the-eomp¼a¼nant-and-may-a¼so-exam¼ne-any 

w¼tnessesT 

and 

t3t If it appears from the contents of the complaint 

the examination of the complainant and from the 

examination of other witnesses or affidavits, if any, that 

there is probable cause to believe that the person against 

whom the complaint was made has committed an offense, a 

warrant shall be issued by the court for the arrest of the 

pe~son complained against. The court, in its discretion, may 

issue a summons instead of a warrant. Upon the request of 

the ce~nty--aetefney prosecutor, the court shall issue a 

summons instead of a warrant. More than one warrant or 

summons may issue on the same complaint." 

Section 5. Section 46-6-210, MCA, is amended to read: 

"46-6-210. Arrest by peace officer. A peace officer may 

arrest a person when the officer has a warrant commanding 

that the person be arrested or when the officer believes 

reasonable grounds: 
on 

(1) that a warrant for the person's arrest has been 

issued in this state, except that unless otherwise provided 

by law, a warrant for violation of a city ordinance may not 

be acted upon unless the person is located within the limits 

of the city in which the violation is alleged to have 

occurred; or 

(2) that a felony warrant for the person's arrest has 
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been issued in another jurisdiction." 

Section 6. Section 46-6-312, MCA, is amended to read: 

•46-6-312. Manner of arrest without warrant. A peace 

officer or--p~rsoft making an arrest without a warrant shall 

inform the person to be arrested of the officer's authority, 

of the intention to arrest that person, and of the cause of 

the arrest, except when the person to be arrested is 

actually engaged in the commission of or in an attempt to 

commit an offense or is pursued immediately after its 

commission, after an escape, or when the giving of the 

information will imperil the arrest." 

Section 7. Section 46-8-113, MCA, is amended to read, 

"46-8-113. Payment for court-appointed counsel by 

defendant. (1) The court may require a convicted defendant 

to pay the costs of court-appointed counsel as a part of or 

a condition under the sentence imposed as provided in Title 

46. 

(2) Costs must be limited to reasonable compensation 

and costs incurred by the court-appointed counsel in the 

criminal proceeding. 

(3) The court may not sentence a defendant to pay the 

costs of court-appointed counsel unless the defendant is or 

will be able to pay them. In determining the amount and 

method of payment of costs, the court shall take into 

account the financial resources of the defendant and the 
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nature of the burden that payment of costs will impose. 

(4) A defendant who has been sentenced to pay costs and 

who-¼s-ab¼e-ee-~tt~-refnse9-er-fai¼s-~e-pay-~hose--eos~s may 

at any time petition the court that sentenced the defendant 

for remission of the payment of costs or of any unpaid 

portion of the costs. If it appears to the satisfaction of 

the court that payment of the amount due will impose 

manifest hardship on the defendant or the defendant's 

immediate family, the court may remit all or part of the 

amount due in costs or modify the method of payment." 

Section 8. Section 46-8-115, MCA, is amended to read: 

"46-8-115. Effect of nonpayment. (1) When a defendant 

who is sentenced to pay the costs of court-appointed counsel 

defaults in payment of the costs or of any installment, the 

court on motion of the eettnty-attern~y prosecutor or on its 

own motion may require h±m the defendant to show cause why 

the default should not be treated as contempt of court and 

may issue a show cause citation or an arrest warrant 

requiring the defendant's appearance. 

(2) Unless the defendant shows that the default was not 

attributable to an intentional refusal to obey the order of 

the court or to a failure on the defendant 1 s part to make a 

good faith effort to make the payment, the court may find 

that the default constitutes civil contempt. 

(3) The term of imprisonment for contempt for 
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nonpayment of the costs of court-appointed counsel must be 

set forth in the judgment and may not exceed 1 day for each 

$25 of the payment, 30 days if the order for payment of 

costs was imposed upon conviction of a misdemeanorr or 1 

year in any other case, whichever is the shorter period. A 

person committed for nonpayment of costs must be given 

credit toward payment for each day of imprisonment at the 

rate specified in the judgment. 

(4) If it appears to the satisfaction of the court that 

the default in the payment of costs is not contempt, the 

court may enter an order allowing the defendant additional 

time for payment, reducing the amount of the payment or of 

each installment, or revoking the order for payment of the 

unpaid portion of the costs in whole or in part. 

( 5) A default in the payment of costs or any 

installment may be collected by any means authorized by law 

for the enforcement of a judgment. The writ of execution for 

the collection of costs may not discharge a defendant 

committed to imprisonment for contempt until the amount of 

the payment for costs has actually been collected." 

Section 9. Section 46-8-201, MCA, is amended to read: 

"46-8-201. Reauneration of appointed counsel. (1) 

Whenever in a criminal proceeding an attorney represents or 

defends any person by order of the court on the ground that 

the person is financially unable to employ counsel, the 
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attorney must be paid for the services a sum as a dis~rie~ 

eenr~ judge or justice of the state supreme court certifies 

to be a reasonable compensation and be reimbursed for 

reasonable costs incurr~~ in the criminal proceeding. 

(2) The expense of implementing subsection (1) is 

chargeable as provided in 3-5-901 to the county in which the 

proceeding arose, the state, or both, except that: 

(a) in proceedings solely involving the violation of a 

city ordinance or state statute prosecuted in a municipal or 

city court, the expense is chargeable to the city or town in 

which the proceeding arose; or 

(b) when there has been an arrest by agents of the 

department of fish, wildlife, and parks or agents of the 

department of justice and the charge is prosecuted by 

personnel of the state agency that made the charge, the 

expense must be borne by the prosecuting state agency." 

Section 10. Section 46-9-201, MCA, is amended to read: 

"46-9-201. Who aay adait to bail. A judge may admit to 

bail any defendant properly appearing before him the judge 

in a bail proceeding. When bound over to any court or judge 

having jurisdiction of the offense charged, bail must be 

continued provided that the court or judge having 

jurisdiction may increase, reduce, or substitute bail. On 

appeal, a judge before whom the trial was had or a judge 

having the power to issue a writ of habeas corpus may admit 
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the defendant to bail, For purposes of this section, a 

defendant's appearance before a judge may be either by 

physical appearance before the court or by two-way 

electronic audio-video communication as provided in 46-9-¼¼5 

46-9-206." 

Section 11. Section 46-9-412, MCA, is amended to read: 

"46-9-412, Guaranteed arrest bond certificates. (1) A 

domestic or foreign surety company that has qualified to 

transact surety business in this state may, in any year, 

become surety in an amount not exceeding $588 $1,000 with 

respect to any guaranteed arrest bond certificates issued in 

the year by an automobile club or association or by an 

insurance company authorized to write automobile liability 

insurance within this state by filing with the commissioner 

of insurance an undertaking to become surety. 

(2) The form of the undertaking must be prescribed by 

the commissioner of insurance and must include those matters 

required by 46-9-401." 

Section 12. section 46-9-505, MCA, is amended to read• 

•46-9-505. Issuance of arrest warrant -- redeteraining 

bail, (1) Upon failure to comply with any condition of a 

bail or recognizance, the court having jurisdiction at the 

time of stteh the failure may, in addition to any other 

action provided by law, issue a warrant for the arrest of 

the person at-¼iberey-en-hai¼-er-en-h±s-own-reeegniaanee. 
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(2) On verified application by the stat~ prosecutor 

setting forth facts or circumstances constituting a breach 

or threatened breach of any of the conditions of the bail or 

a threat or an attempt to influence the pending proceeding, 

the court may issue a warrant for the arrest of the 

defendant. 

(3) Upon the arrest, the defendant shall must be 

brought before the court without unnecessary delay and the 

court shall conduct a hearing and determine bail in 

accordance with 46-9-311." 

Section 13. Section 46-10-202, MCA, is amended to read: 

"46-10-202. Presentation of evidence. (1) The defendant 

may not enter a plea. The judge shall hear the evidence 

without unnecessary delay. All witnesses must be examined in 

the presence of the defendant. The defendant may 

cross-examine witnesses against the defendant and may 

introduce 

purposes 

conducted 

evidence in the 

of this section, 

by the use of 

defendant's own behalf. For 

a preliminary examination 

two-way electronic audio-video 

communication that allows all of the participants to be 

observed and heard by all other participants and that allows 

the defendant to cross-examine witnesses is considered to be 

an examination of a witness in the presence of the 

defendant, Two-way electronic ettdi-o-yisttai audio-video 

communication may not be used unless the defendant's counsel 
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is physically present with ftis-c½±ent the defendant, unless 

this requirement is waived by the defendant. 

(2) During the examination of a witness or when the 

defendant is making a statement or testifying, the judge 

may, and on the request of the defendant or state shall, 

exclude all other witnesses. The judge may also cause the 

witnesses to be kept separate and to be prevented from 

communicating with each other until all are examined. 

(3) An abjection to evidence on the ground that it has 

been acquired by unlawful means is not properly made at the 

preliminary examination. Motions to suppress must be made to 

the trial court as provided in 46-13-302. 

(4) For purposes of a hearing under this chapter, a 

defendant may, in the discretion of the court, appear before 

the court either by physical appearance or by two-way 

electronic audio-video communication. The audio-video 

communication must operate so that the defendant and the 

judge can see each other simultaneously and converse with 

each other, so that the defendant and hie the defendant's 

counsel, if any, can communicate privately, and so that the 

defendant and his the defendant's counsel are both 

physically present in the same place during the two-way 

electronic audio-video communication. The defendant may 

waive the requirement that hie counsel be in the defendant's 

physical presence during the two-way electronic audio-video 
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communication. A judge may order a defendant's physical 

appearance in court for a preliminary examination." 

Section 14. Section 46-11-110, MCA, is amended to read: 

"46-11-110. Filing c011.plaint. tit When a complaint is 

presented to a court charging a person with the commission 

of an offense, the court shall examine the eemp¼atnafte SWORN 

COMPLAINT aftd or any affidavits, if filed, to determine 

whether probable cause exists to allow the filing of a 

charge may-be-f¼led. 

t~t--%f-¼t-appears-from--an--aff¼dav¼t--f¼led--w¼th--the 

eharge--er--from--testimofty-eE-the-comp¼ainant-that-tftere-is 

probable-eattse-to-be¼ieve-that-an-oEEense-has-beeft-coll.lll½tted 

and-that-the-person-aqainst-whem--the--eharge--ie--made--ftae 

eommttted--it7 --the-eottrt-sha¼¼-isstte-a-9tt!lll'llofts-or-an-arrest 

warrafttT 11 

Section 15. section 46-ll-302, MCA, is amended to read: 

"46-11-302. Challenges to grand jury or grand jurors. 

(1) The eottftty-attorney-er-attorney-qenera¼ prosecutor may 

challenge the panel of a grand jury on the ground that the 

grand jury was not selected, drawn, or summoned according to 

law and may challenge an individual juror on the ground that 

the juror is not legally qualified. Challenges must be made 

before the administration of the oath of the jurors, may be 

oral or in writing, and must be tried and decided by the 

court. 
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(2) At any time for cause shown, the district court may 

excuse or discharge a juror either temporarily or 

permanently, and in the latter event, the court may impanel 

another person in place of the juror discharged. 

(3} A motion to dismiss the indictment may be based on 

the ground that the grand jury was not selected, drawn, or 

summoned according to law or that an individual juror was 

not legally qualified. An indictment may not be dismissed on 

the ground that one or more members are not legally 

qualified if it appears from the record kept pursuant to 

this part that eight or more jurors, after deducting those 

not legally qualified, concurred in finding the indictment." 

Section 16. Section 46-11-332, MCA, is amended to read: 

"46-11-332. Presenting the indictment .. (1) An 

indictment, when found by the grand jury, must be signed by 

and presented by the foreman to the district court in the 

presence of the grand jury and must be filed with the clerk. 

The district court shall then issue e an arrest warrant or 

summons for the defendant. 

(2) If a complaint or information is pending against 

the defendant and eight jurors do not concur in finding an 

indictment, the foreman shall report the decision to the 

district court judge." 

Section 17. Section 46-11-401, MCA, is amended to read: 

"46-11-401. For■ of charge. (1) The charge must be in 
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writing and in the name of the state or the appropriate 

municipality and must specify the d¼seriet court in which 

the charge is filed. The charge must be a plain, concise, 

and definite statement of the offense charged, including the 

name of the offense, whether the offense is a misdemeanor or 

felony, the name of the person charged, and the time and 

place of the offense as definitely as can be determined. The 

charge must state for each count the official or customary 

citation of the statute, rule, regulation, or other 

provision of law that the defendant is alleged to have 

violated. 

(2) If the charge is by information or indictment, it 

must include endorsed on the information or indictment the 

names of the witnesses for the state, if known. 

(3) If the charge is by complaint, it must be signed on 

oath by a peace officer, by a person having knowledge of the 

factsL or by the prosecutor. 

(4) If the charge is by information, it must be signed 

by the prosecutor. If the charge is by indictment, it must 

be signed by the foreman of the grand jury. 

(5) The distriet court, on motion of the defendant, may 

strike surplusage from the indictment or information. 

(6) A charge may not be dismissed because of a formal 

defect that does not tend to prejudice a substantial right 

25 of the defendant." 
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Section 18. Section 46-11-405, MCA, is amended to read: 

"46-11-405. Discharge of codefendant. (1) When two or 

more persons are included in the same charge, the court may, 

at any time before the defendants have gone into their 

defense, on the application of the eettft~y---aeeerney 

prosecutor, direct any defendant to be discharged so that he 

the defendant may be a witness for the s~a~e prosecution. 

(2) When two or more persons are included in the same 

indictment or information and the court is of the opinion 

that in regard to a particular defendant there is not 

sufficient evidence to require the defendant to put ft~m on 

ft¼s ~ defense, the court must order him that defendant to be 

discharged before the evidence is closed so that he the 

discharged defendant may be a witness 

codefendant." 

for his the 

Section 19. section 46-11-601, MCA, is amended to read: 

"46-11-601. Recognizance by or deposition of witness. 

(1) If the defendant is held to answer after a preliminary 

examinationL er after the defendant has waived a preliminary 

examinationL er after the district court has granted leave 

to file an informationL or after an indictment has been 

returned, the judge may: 

(a) require any material witness for the state or 

defendant to enter into a written undertaking to appear at 

the trial; and 
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(b) provide for the forfeiture of a sum certain in the 

event the witness does not appear at the trial. 

(2) Any witness who refuses to enter into a written 

undertaking may be remanded to custody but shall~ not be 

held longer than is necessary to take his the witness•s 

deposition. After the deposition is taken, the witness must 

be immediately discharged. 

(3) Stteh The deposition must be taken in the presence 

of the eettftty-atterftey prosecutor and the defendant and his 

the defendant 1 s counsel unless either the eettnty--~tterftey 

prosecutor or the defendant and h~e the defendant 1 s counsel 

fail to attend after reasonable notice of the time and place 

set for taking the deposition." 

Section 20. Section 46-11-701, MCA, is amended to read: 

"46-11-701. Pretrial proceedings exclusion of public 

and sealing of records. (1) Except as provided in this 

section, pretrial proceedings and records of those 

proceedings are open to the public. If, at the pretrial 

proceedings, testimony or evidence is presented that is 

likely to threaten the fairness of a trial, the presiding 

officer shall advise those present of the danger and shall 

seek the voluntary cooperation of the news media in delaying 

dissemination of potentially prejudicial information until 

the impaneling of the jury or until an earlier time 

consistent with the administration of justice. 
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(2) The defendant may move that all or part of the 

proceeding be closed to the public, or with the consent of 

the defendant, the judge may take action on the judge's own 

motion. 

(3) The judge may close a preliminary hearing, bail 

hearing, or any other pretrial proceeding, including a 

hearing on a motion to suppress, and may seal the record 

only if: 

(a) the dissemination of information from the pretrial 

proceeding and its record would create a clear and present 

danger to the fairness of the trial; and 

(b) the prejudicial effect of the information on trial 

fairness cannot be avoided by any reasonable alternative 

means. 

(4) Whenever all or part of any pretrial proceeding is 

held in chambers or otherwise closed to the public under 

this section, a complete record must be kept and made 

available to the public following the completion of the 

trial or earlier if consistent with trial fairness. 

(5) When the judge determines that all or part of a 

document filed in support of a charge or warrant would 

present a clear and present danger to the defendant's right 

to a fair trial, the document or portion of the document 

must be sealed until the trial is completed unless the 

document or portion of the document must be used for trial 
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fairness a 

t6t--An-affida•it-fi¼ed-in-sttpi;,ort-of-a-motioft-for-¼eave 

te--£i¼e-a-ehaPge-er-warrant-mtts~-be-sea¼ed-ttnieee-the-;adge 

determines--Chat--dise¼osttre--e~--the--information--in---the 

a££idav¼t--is--reqtt¼red--te--proteet--the-hea½th,-sa£ety;-er 

we¼£are-o£-the-pttb¼iea" 

Section 21. Section 46-12-210, MCA, is amended to read: 

•t6-12-210. Advice to defendant. ill Before accepting a 

plea of guilty, the court shall determine that the defendant 

understands the following: 

t¼t (a) ill the nature of the charge for which the 

plea is offered; 

tetilll the mandatory minimum penalty provided by law, 

if any; . 

tetil.U.l the maximum penalty provided by law, including 

the effect of any penalty enhancement provision or special 

parole restriction; and 

tdtl.lYl when applicable, the requirement that the court 

may also order the defendant to make restitution of the 

costs and assessments provided by law; 

titill if the defendant is not represented by an 

attorney, the fact that he the defendant has the right to be 

represented by an attorney at every stage of the proceeding 

aga¼fts~-hia and that, if necessary, one will be appointed to 

represent the defendant; 
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t3t.l..!:J. that the defendant has the right: 

tatill to plead not guilty or to persist in that plea 

if it has already been made; 

tbtii.U_ to be tried by a jury and at the trial bas 

right to the assistance of counsel; 

the 

te7.u..lll to confront and cross-examine witnesses against 

the defendant; and 

tdt~ not to be compelled to reveal personally 

incriminating information; 

t4till that if the defendant pleads guilty in 

fulfillment of a plea agreement, the court is not required 

to accept the terms of the agreement and that the defendant 

may not be entitled to withdraw the plea if the agreement is 

not accepted pursuant to 46-12-211; 

t5tl!Ll. that if the defendant's plea of guilty is 

accepted by the courts, there will not be a further trial of 

any kind, so that by pleading guilty the defendant waives 

the right to a trial; and 

t6t.ill that if the defendant is not a United States 

citizen, a guilty plea might result in deportation from or 

exclusion from admission to the United States or denial of 

naturalization under federal law. 

ill The reguirements of subsection ( 1) may be 

accom__I?_li shed by the defendant filin.9. a written 

acknowledgment of the information contained in subsection 
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i!h" 

Section 22. section 46-12-211, MCA, is amended to read: 

"46-12-211. Plea agreement procedure. ( 1) 

prosecutor and the attorney for the defendant, 

The 

or the 

defendant when acting prose, may engage in discussions with 

a view toward reaching an agreement that, upon the entering 

of a plea of guilty to a charged offense or to a lesser or 

related offense, the prosecutor will do any 

following: 

(a) move for dismissal of other charges: 

of the 

(b) agree that a specific sentence is the appropriate 

disposition of the case; or 

(c) make a recommendation, or agree not to oppose the 

defendant's request, for a particular sentence, with the 

understanding that the recommendation or request may not be 

binding upon the court. 

(2) If a plea agreement has been reached by the 

parties, the court shall, on the record, require a 

disclosure of the agreement in open court or, on a showing 

of good cause in camera, at the time the plea is offered. If 

the agreement is of the type specified in subsection (l)(a) 

or (l)(b), the court may accept or reject the agreement, or 

may defer its decision as to the acceptance or rejection 

until there has been an opportunity to consider the 

presentence report. If the agreement is of the type 
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specified in subsection (l)(c), the court shall advise the 

defendant that, if the court does not accept the 

recommendation or request, the defendant nevertheless has no 

right to withdraw the plea. 

(3) If the court accepts a plea agreement, the court 

shall inform the defendant that it will embody in the 

judgment and sentence the disposition provided for in the 

plea agreement. 

(4) If the court rejects che ~ plea agreement of the 

type specified in subsection (1) (a) or (1) (bl, the court 

shall, on the record, inform the parties of this fact and 

advise the defendant that the court is not bound by the plea 

agreement, afford the defendant an opportunity to withdraw 

the plea, and advise the defendant that if the defendant 

persists in the guilty plea, the disposition of the case may 

be less favorable to the defendant than that contemplated by 

the plea agreement." 

Section 23. Section 46-13-108, MCA, is amended to read: 

•46-13-108. Notice by proaecutoT seeking persistent 

felony offender status. (1) Except for good cause shown, if 

the prosecution seeks treatment of the accused as a 

persistent felony offender, notice of that fact must be 

given at or before the omnibus hearing pursuant to 46-¼3-¼9¼ 

46-13-110. 

(2) The notice must specify the alleged prior 
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convictions and may not be made known to the jury before the 

verdict is returned except as allowed by the Montana Rules 

of Evidence. 

(3) If the defendant objects to the allegations 

contained in the notice, the judge shall conduct a hearing 

to determine if the allegations in the notice are true. 

(4) The hearing must be held before the judge alone. If 

the judge finds any allegations of the prior convictions are 

true, the accused must be sentenced as provided by law. 

(5) The notice must be filed and sealed until the time 

of trial or until a plea of guilty is given by the 

defendant." 

Section 24. Section 46-13-110, MCA, is amended to read: 

"46-13-110. <lanibus hearing. (1) Within a reasonable 

time following the entry of a not guilty plea but not less 

than 30 days before trial, the court shall hold an omnibus 

hearing. 

(2) The purpose of the hearing is to expedite the 

procedures leading up to the trial of the defendant. 

(3) The presence of the defendant is not required. The 

prosecutor and the defendant's counsel shall attend the 

hearing and must be prepared to discuss any pretrial matter 

appropriate to the case, including but not limited to: 

(a} joinder and severance of offenses or defendants, 

46-11-404, 46-13-210 and 46-13-211; 
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(b) double 

46-11-504; 

jeopardy, 46-11-410, 46-11-503, and 

(c) the need for exclusion of the public and for 

sealing records of any pretrial proceedings, 46-11-701; 

(d) notification of the existence of a plea agreement, 

46-12-211; 

(e) disclosure and discovery motions, Title 46, chapter 

15, part 3; 

(f) notice of reliance on certain defenses, 46-15-323; 

(g) notice of seeking efthaneed--pttnish.ment ~rsistent 

felony offender status, 46-¼3-583 46-13-108; 

(h) notice of other crimes, wrongs, or acts, 46-¼3-583 

[section 48 fil; 
(i) motion to suppress, 46-13-301 and 46-13-302; 

(j) motion to dismiss, 46-13-401 and 46-13-402; 

(k) motion for change of place of trial, 46-13-203 

through 46-13-205; 

(1) reasonableness of bail, Title 46, chapter 9; and 

(m) stipulations. 

(4) At the conclusion of the hearing, a court-approved 

memorandum of the matters settled must be signed by the 

court and counsel and filed with the court. 

(5) Any motions made pursuant to subsections (1) 

through (3) may be ruled on by the court at the time of the 

hearing, where appropriate, or may be scheduled for briefing 
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and further hearing as the court considers necessary." 

Section 25. Section 46-13-202, MCA, is amended to read: 

•46-13-202. Notion for continuance. (1) The defendant 

oc the state prosecutor may move for a continuance. If the 

motion is made more than 30 days after arraignment or at any 

time after trial has begun, the court may require that it be 

supported by affidavit. 

(2) The court may upon the motion of either party or 

upon the court's own motion order a continuance if the 

interests of justice so require. 

(3) All motions for continuance are addressed to the 

discretion of the trial court and she¼¼ must be considered 

in the light of the diligence shown on the part of the 

movant. This section shall must be construed to the end that 

criminal cases are tried with due diligence consonant with 

the rights of the defendant and the state Erosecution to a 

speedy trial." 

Section 26. Section 46-13-203, MCA, is amended to read: 

•46-13-203. Change of place of trial for prejudice. (1) 

The defendant or the prosecution may move for a change of 

place of trial on the ground that there exists in the county 

in which the charge is pending such prejudice that a fair 

trial cannot be had in the county. 

(2) If the district court determines that there exists 

in the county in which the prosecution is pending such 
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prejudice that a fair trial cannot be had, the district 

court shall: 

(a) transfer the cause to any other county in which a 

fair trial may be had; 

(b) direct that a jury be selected in any county where 

a fair trial may be had and then returned to the county 

where the prosecution is pending to try the case; or 

(c} take any other action designed to ensure that a 

fair trial may be had." 

Section 27. Section 46-13-210, MCA, is amended to read: 

"46-13-210. Trial of indictments, informations, 

complaints, or defendants together. The court may order two 

or more indictments, informations, complaints, or defendants 

to be tried together if the interests of justice require and 

the charges or defendants could have been joined in a single 

indictment, information, or complaint as provided for in 

46-¼2-2¼37-46-t5-3227-and-46-t5-323 46-11-404." 

Section 28. Section 46-14-312, MCA, is amended to read: 

~46-14-312. Sentence to be imposed. (lj If the court 

finds that the defendant at the time of the commission of 

the offense of which the defendant was convicted did not 

suffer from a mental disease or defect as described in 

46-14-311, the court shall sentence the defendant 

provided in Title 46, chapter 18a 

as 

(2) If the court finds that the defendant at the time 
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of the commission of the offense suffered from a mental 

disease or defect as described in 46-14-311, any mandatory 

minimum sentence prescribed by law for the offense need not 

apply and the court shall sentence the defendant to be 

committed to the custody of the director of the department 

of corrections and human services to be placed in an 

appropriate institution for custody, care, and treatment for 

a definite period of time not to exceed the maximum term of 

imprisonment that could be imposed under subsection (1), The 

authority of the court with regard to sentencing is the same 

as authorized in Title 46, chapter 18, if the treatment of 

the individual and the protection of the public are provided 

fora 

(3) Either the director or a defendant whose sentence 

has been imposed under subsection (2) may petition the 

sentencing court for review of the sentence 

professional person certifies that: 

if the 

(a) the defendant no longer suffers from a mental 

disease or defect; 

(b) the defendant's mental disease or defect no longer 

renders him the defendant unable to appreciate the 

criminality of h¼s the defendant's conduct or to conform h¼a 

the defendant's conduct to the requirements of law; or 

(c) the defendant suffers from a mental disease or 

defect that makes him the defendant a danger to himset£ the 

-32- SB 125 



l 

2 

3 

4 

5 

6 

7 

8 

9 

l0 

ll 

l2 

l3 

l4 

l5 

l6 

l7 

l8 

l9 

20 

21 

22 

23 

24 

25 

SB 0125/04 

defend~nt or others, but either there is no treatment 

available for ftia the mental disease or defect or he the 

defendant refuses to cooperate with treatment. 

(4) The sentencing court may make any order not 

inconsistent with its original sentencing authority except 

that the length of confinement or supervision must be equal 

to that of the original sentence. The professional person 

shall review the defendant's status each year." 

Section 29. Section 46-15-101, MCA, is amended to read: 

"46-15-101. Subpoenas. (1) After the filing of charges 

and upon the request of the prosecuting attorney, the 

defendant, or the defendant's attorney, the clerk of the 

court shall issue subpoenas with the name of the person to 

whom each subpoena is directed, commanding the person to 

appear and to give testimony. The court shall maintain a 

list of the names of the persons to whom subpoenas are 

issued. 

(2) A subpoena must state the name of the court and the 

title, if any, of the proceeding and must command each 

person to whom it is directed to attend and give testimony 

at the time and place specified in the subpoena. 

(3) The court, upon a timely motion, may quash or 

modify a subpoena if compliance would be unreasonable or 

oppressive." 

Section 30. Section 46-15-116, MCA, is amended to read: 
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"46-15-116. Fees, costs, and expenses. (1) When a 

person attends before a judge, grand jury, or court as a 

witness in a criminal case upon a subpoena, the witness 

shall receive the witness fee prescribed by Title 26, 

chapter 2, part 5. The court, on motion by either party, may 

allow additional fees for expert witnesses. 

(2) The court may determine the reasonable and 

necessary expenses of subpoenaed witnesses and order the 

clerk of the court to pay the expenses from the appropriate 

cit~ county treasury. 

(3) When a person is subpoenaed in this state to 

testify in another state or is subpoenaed from another state 

to testify in this state, the person must be paid for 

lodging, mileage or travel, and per diem, the sum equal to 

that allowed by Title 2, chapter 18, part 5, for each day 

that the person is required to travel and attend as a 

witness. If the state where the witness is found has by 

statutory enactment required that the subpoenaed witness be 

paid an amount in excess of the amount specified in this 

section, the witness may be paid the amount required by that 

state. 

(4) According to procedures required by the supreme 

court administrator, under 3-5-902, the clerk of the 

district court shall submit to the administrator a detailed 

statement containing a list of witnesses and the amount of 
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expenses paid to each witness by the county. Upon receipt 

and verification of the statement, the administrator shall 

promptly reimburse the designated county for all or a 

portion of the witness expenses. The county shall deposit 

the amount reimbursed in its general fund unless the county 

has a district court fund. If the county has a district 

court fund, the amount reimbursed must be deposited in the 

district court fund." 

Section 31. Section 46-15-201, MCA, is amended to read: 

"46-15-201. When depositions aay be taken. (l) In 

district or municipal court cases, a deposition may be taken 

if it appears that a prospective witness: 

(a) is likely to be either unable to attend 

otherwise prevented from attending a trial or hearing; 

or 

(b) is likely to be absent from the state at the time 

of the trial or hearing; or 

(c) is unwilling to provide relevant informatton to a 

requesting party and the witness's testimony is material and 

necessary in order to prevent a failure of justice. The 

d*str*et court shall, upon motion of any party and proper 

notice, order that the testimony of the witness be taken by 

deposition and that any designated books, papers, documents, 

or tangible objects, not privileged, be introduced at the 

time the deposition is taken. 

(2) The witness whose deposition is to be taken may be 
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required by subpoena to attend at any place designated by 

the dis~riee court, taking into account the convenience of 

the parties and of the witness. 

(3) If the defendant is charged with a felony and it 

appears upon the affidavit of counsel for a party that good 

cause exists to believe that a witness will not respond to_a 

subpoena and the administration of justice requires, any 

district judge may issue an arrest warrant commanding the 

arrest of a material witness. The arrest warrant must 

further order a deposition to be taken without unnecessary 

delay. A person may not be imprisoned for the purpose of 

securing testimony in any criminal proceeding longer than is 

necessary to take the person's deposition. 111 

Section 32. Section 46-15-202, MCA, is amended to read: 

"46-15-202. Procedure for taking depositions. (l) The 

party at whose instance a deposition is to be taken shall 

give to every other party reasonable written notice of the 

time and place for taking the deposition. The notice must 

state the name and address of each person to be examined. On 

motion of the party upon whom the notice is served, the 

municiE!..L...Q!_ district court for cause shown may extend or 

shorten the time or change the place for taking the 

deposition. 

(2) A deposition must be taken in the manner provided 

in civil actions. The dietr¼et court, upon request, may 
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direct that a deposition be taken on written interrogatories 

in the manner provided in civil actions. However, a 

deposition may not be taken of a party defendant without his 

the defendant's consent, and the scope and manner of 

examination and cross-examination must be restricted as 

would be allowed in the trial itself. 

(3) The deposition must be filed with the dis~rie~ 

court making the order and held until the trial. Either 

party shall make available to the other partyy or the other 

party 1 s counsel7 for examination and use at the taking of 

the deposition any relevant, nonprivileged statement of the 

witness being deposed that is in the possession of either 

party. 

(4) Objections to deposition testimony or evidence or 

parts of the testimony or evidence may be reserved for 

subsequent determination by the die~riet court. 

(5) Unless a defendant in custody has waived, in 

writing, the right to be present at the taking of a 

deposition, the officer having custody of the defendant must 

be notified of the time and place set for the deposition. 

The officer having custody shall produce the defendant and 

keep the defendant in the presence of a witness during the 

deposition. 

(6) A defendant not 

without good cause, at the 

in custody who fails to appear, 

taking of a deposition after 
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being notified of the time and place set for the deposition 

will be considered to have waived the right to be present as 

provided in 46-16-122. The waiver includes a waiver of any 

objection to the taking and use of the deposition based upon 

that right. 

(7) Whenever a deposition is taken at the instance of 

the prosecution or whenever a deposition is taken at the 

instance of a defendant who is unable to bear the expense of 

taking a deposition, the dis~riee court shall direct that 

the expense of travel and subsistence of the defendant and 

the defendant 1 s counsel for attendance at the examination 

and the cost of the transcript of the deposition be paid by 

the city for a municipal court proceeding or by the state 

for a district court proceeding." 

Section 33. Section 46-15-322, MCA, is amended to read: 

"46-15-322. Disclosure by prosecution. (1) Upon 

request, the prosecutor shall make available to the 

defendant for examination and reproduction the following 

material and information within the prosecutor's possession 

or control: 

(a) the names, addresses, and statements of all persons 

whom the prosecutor may call as witnesses in the 

eaee-in-ehie£ case in chief; 

(b) all written or oral statements of the defendant and 

of any person who will be tried with the defendant; 
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(c) all written reports or statements of experts who 

have personally examined the defendant or any evidence in 

the particular case, together with the results of physical 

examinations, scientific tests, experiments, or comparisons; 

(d) all papers, documents, photographs, or tangible 

objects that the prosecutor may use at trial or that were 

obtained from or purportedly belong to the defendant; and 

(e) all material or information that tends to mitigate 

or negate the defendant 1 s guilt as to the offense charged or 

that would tend to reduce the defendant's potential 

sentence. 

(2) At the same time, the prosecutor shall inform the 

defendant of, and make available to the defendant for 

examination and reproduction, any written or recorded 

material or information within the prosecutor's control 

regarding: 

(a) whether there has been any electronic surveillance 

of any conversations to which the defendant was a party; 

(b) whether an investigative subpoena has been executed 

in connection with the case: and 

(c) whether the case has involved an informant and, if 

so, the informant's identity if the defendant is entitled to 

know either or both of these facts under Rule 502 of the 

Montana Rules of Evidence and 46-15-324(3). 

(3) The prosecutor may impose reasonable conditions, 
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concerning chain of 

produced under 

(4) The prosecutor's obligation of disclosure extends 

to material and information in the possession or control of 

members of the prosecutor's staff and of any other persons 

who have participated in the investigation or evaluation of 

the case. 

(5) Upon motion showing that the defendant has 

substantial need in the preparation of the case for 

additional material or information not otherwise provided 

for and that the defendant is unable, without undue 

hardship, to obtain the substantial equivalent by other 

means, the court, in its discretion, may order any person to 

make it available to the defendant. The court may, upon the 

request of any person affected by the order, vacate or 

modify the order if compliance would be unreasonable or 

oppressive. The prosecutor may not be required to prepare or 

disclose R11mmari,:1,c:. nf s.,;t-noaa ... al ~ .......... ;_,.,__._ - ---------- -- ~--··----- .................. ._."l'• 

(6) The prosecutor shall furnish to the defendant no 

later than S days before trial or at a later time as the 

court may for good cause permit, together with their 

statements, a list of the names and addresses of all persons 

whom the prosecutor intends to call as rebuttal witnesses to 

evidence of good character or the defenses of alibi, 
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compulsion, entrapment, justifiable use of force, or 

not mistaken identity or the defense that the defendant did 

have a particular state of mind that is an element of the 

offense charged." 

Section 34. Section 46-15-323, MCA, is amended to read: 

"46-15-323. Disclosure by defendant. (1) At any time 

after the filing in district court of an indictment or 

information, the defendant, in connection with the 

particular crime charged, shall upon written request of the 

prosecutor and approval of the court: 

(a) appear in a lineup; 

(b) speak for identification by witnesses; 

(c) be fingerprinted, palm printed, footprinted, or 

voiceprinted; 

{d) pose for photographs not involving reenactment of 

an event; 

(e) try on clothing; 

(f) permit the taking of samples of his hair, blood, 

saliva, urine, or other specified materials that involve no 

unreasonable bodily intrusions; 

(g) provide handwriting samples; or 

(h) submit to a reasonable physical 

inspection; however, the inspection does 

psychiatric or psychological examination. 

or 

not 

medical 

include 

(2) Within 10 days after the omnibus hearing in 
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d¼s~rie~ court or at a later time as the court may for good 

cause permit, the defendant shall provide the prosecutor 

with a written notice of the defendant's intention to 

introduce evidence at trial of good character or the 

defenses of alibi, compulsion, entrapment, justifiable use 

of force, or mistaken identity. 

(3) Within 10 days after receiving a report of the 

defendant's mental condition from a psychiatrist or 

psychologist or at a later time as the court may for good 

cause permit, the defendant shall provide the prosecutor 

with a written notice of the defendant's intention to 

introduce evidence at trial of the defense that due to a 

mental disease or defect, the defendant did not have a 

particular state of mind that is an essential element of the 

offense charged. 

(4) The notice must specify for each defense the names 

and addresses of the persons, other than the defendant, whom 

the defendant may call as witnesses in support of the 

defense, together with all written reports or statements 

made by themL including all reports and statements 

concerning the results of physical examinations, scientific 

tests, experiments, or comparisons, except 

defendant need not include a privileged report or 

that the 

statement 

unless ft~ the defendant intends to use the privileged report 

or statement, or the witness who made it, at trial. 
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(5) Prior to trial the defendant may, upon 1110tion and 

showing of good cause, add to the list of witnesses the 

names of any additional witnesses and disclose their reports 

or statements as required by this section, After the trial 

commences, no witnesses may be called by the defendant in 

support of these defenses unless the name of the witness is 

included on the list and the witness's report or statement 

has been disclosed as required by this section, except for 

good cause shown. 

(6) Within 10 days after the omnibus hearing in 

disCrie~ court or at a later time as the court may for good 

cause permit, the defendant shall make available to the 

prosecutor for testing, examination, or reproduction: 

(a) the names, addresses, and statements of all 

persons, other than the defendant, whom the defendant may 

call as witnesses in the defense ease-½ft-eh¼ef case in 

chief, together with their statements; 

(b) the names and addresses of experts whom the 

defendant may call at trial, together with the results of 

their physical examinations, scientific tests, experiments, 

or comparisons, including all written reports and statements 

made by these experts in connection with the particular 

case; and 

tc) all papers, documents, photographs, and other 

tangible objects that the defendant may use at trial. 
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(7) The defendant's obligation under this section 

extends to material and information within the possession or 

control of the defendant, defense counsel, and defense 

counsel's staff or investigators. 

(8) Upon motion of the prosecutor showing that the 

prosecutor has substantial need in the preparation of the 

case for additional material or information not otherwise 

provided for, that the prosecutor is unable, without undue 

hardship, to obtain the substantial equivalent by other 

means, and that disclosure of the material or information 

will not violate the defendant's constitutional rights, the 

court, in its discretion, may order any person to make the 

material or information available to the prosecutor. The 

court may, upon request of any person affected by the order, 

vacate or modify the order if compliance would be 

unreasonable or oppressive. The defense counsel may not be 

required to prepare or disclose summaries of witnesses' 

testimony." 

Section 35. Section 46-15-324, MCA, is amended to read, 

"46-15-324. Materials not subject to disclosure. (1) 

Except as provided in this section, disclosure is not 

required for the superseded notes or work product of the 

prosecuting or defense attorney. 

(2) If exculpatory information is contained in the 

superseded notes or work product of the prosecution, that 
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information must be disclosed. 

(3) Disclosure of the existence of an inform.ant or the 

identity of an informant who will not be called to testify 

is not required if: 

{a} disclosure would result in substantial risk to the 

informant or to the informant's operational effectiveness: 

and 

(b) the failure to disclose will not infringe the 

constitutional ri_ghts of the accused." 

Section-S6~-seet¼.,,.-46-¼6-¼8¥7 -MeA,-¼s-el!N!!ftded-te-~-d~-­

u46-t6-¼8¥,--Pa¼¼ttre--ef eettnty--atterney preseettter te 

attenda-¼£-the-cettftty-atterney presecater--£a¾¼s--te--atten~ 

the--tr¼a¼7--tfte--eourt--meiy-appe¼nt-seme-attorney-at-law-to 

per£erm-his tfte-prosecator~s-dttt¼es•a 

Section 36. Section 46-16-116, MCA, is amended to read: 

"46-16-116. Pereaptory challenges. (1) Each defendant 

is allowed eight peremptory challenges in capital cases and 

six in all other cases tried in the district court before a 

12-person jury. There may not be additional challenges for 

separate counts charged in the indictment or information. 

(2) If the indictment or information charges a capital 

offense as well as lesser offenses in separate counts, the 

maximum number of challenges is eight. 

(3) The state is allowed the same number of peremptory 

challenges as all of the defendants. 
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(4) In a criminal case tried before a six-person jury, 

the state prosecution and all the defendants are allowed 

three peremptory challenges each. 

(5) When the parties in a criminal case in the district 

court agree upon a jury consisting of a number of persons 

other than 6 or 12, they shall also agree in writing upon 

the number of peremptory challenges to be allowed." 

Section 37. Section 46-16-122, MCA, is amended to read: 

"46-16-122. Absence of defendant froa trial. (1) In a 

misdemeanor case, if the defendant fails to appear in 

person, either at the time set for the trial or at any time 

during the course of the trial and if the defendant's 

counsel is authorized to act on the defendant's behalf, the 

court shall proceed with the trial unless good cause for 

continuance exists. 

(2) If the defendant's counsel is not authorized to act 

on the defendant's behalf as provided in subsection (l) or 

if the defendant is not represented by counsel, the court, 

in its discretion, may do one or more of the following: 

(a) order a continuance; 

(b) order bail forfeited; 

(c) issue a-b~fteh an arrest warrant; or 

(d) proceed with the trial after finding that the 

defendant had knowledge of the trial date and is voluntarily 

absent. 
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(3) After the trial of a felony offense has co!Dlllenced 

in the defendant 1 s presence, the absence of the defendant 

during the trial may not prevent the trial from continuing 

up to and including the return of a verdict if the 

defendant: 

(a) has been removed from the courtroom for disruptive 

behavior after receiving a warning that removal will result 

if the defendant persists in conduct that is so disruptive 

that the trial cannot be carried on with the defendant in 

the courtroom; or 

(b) is voluntarily absent and the offense is not one 

that is punishable by death. 

(4) Nothing in this section limits the right of the 

court to order the defendant to be personally present at the 

trial for purposes of identification unless defense counsel 

stipulates to the issue of identity." 

Section 38. Section 46-16-130, MCA, is amended to read: 

"46-16-130. Pretrial diversion. (1) ill ~he Prior to 

the filinQ of a charae. the prosecutor and a defendant who 

has counsel or who has voluntarily waived counsel may agree 

to the deferral of a prosecution for a specified period of 

time based on one or more of the following conditions: 

tatlli that the defendant may not commit any offense; 

tbtilil that the defendant may not engage in specified 

activities, conduct, and associations bearing a relationship 
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to the conduct upon which the charge against the defendant 

is based; 

tet(iii) that the defendant shall participate in a 

supervised rehabilitation program, which may include 

treatment, counseling, training, or education; 

tdt.litl that the defendant shall make restitution in a 

specified manner for harm or loss caused by the offense; or 

tetitl any other reasonable conditions. 

titfil The agreement must be in writing, must be signed 

by the parties, and must state that the defendant waives the 

right to speedy trial for the period of deferral. The 

agreement may include stipulations concerning the 

admissibility of evidence, specified testimony, or 

dispositions if the deferral of the prosecution is 

terminated and there is a trial on the charge. 

t3ti£1 The prosecution must be deferred for the period 

specified in the agreement unless there has been a violation 

of its terms. 

t4t.l..!!.l. The agreement must be terminated and the 

prosecution automatically dismissed with prejudice upon 

expiration and compliance with the terms of the agreement. 

( 2) After a charge has been filed, a deferral of 

2roeecution mai be entered into onl~ with the approval of 

the court." 

Section 39. Sect ion 46-17-311, MCA, is amended to read: 
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"46-17-311. Appeal fr011 justices', •unicipal, and city 

courts. (1) Except for cases in which legal issues are 

preserved for appeal pursuant to 46-12-204, all cases on 

appeal from a justice 1 s7-munieipa¼7 or city court must be 

tried anew in the district court and may be tried before a 

jury of six selected in the same manner as for other 

criminal cases. An appeal from a municipal court to the 

district court is governed by 3-6-110. 

(2) The defendant may appeal to the district court by 

filing written notice of intention to appeal within 10 days 

after a judgment is rendered following trial. In the case of 

an appeal by the prosecution, the notice must be filed 

within 10 days of the date the order complained of is given. 

The prosecution may only appeal in the cases provided for in 

46-20-103. 

(3) Within 30 days of filing the notice of appeal, the 

court shall transfer the entire record of the court of 

limited jurisdiction to the district court." 

Section 40. Section 46-18-111, MCA, is amended to read: 

"46-18-111. Presentence investigation -- when required. 

(l) Upon the acceptance of a plea or upon a verdict or 

finding of guilty to ene-er-mere-fe¼eny-effenses an--effense 

ttnder--45-5-58~--~nrett9n--45-5-585,--45-5-56~,--er--45-5-6~5 

against--a-v¼et¼m-who-was-¼ess-than-¼6-years-of-ege-when-ehe 

effense-vas-eemmitted ONE OR MORE FELONY OFFENSES, the 
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district court shall direct the probation officer to make a 

presentence investigation and report. The district court 

may, in its discretion, order a presentence investigation 

for a defendant convicted of a misdemeanor. ~he IF THE 

DEFENDANT WAS CONVICTED OF AN OFFENSE UNDER 45-5-502, 

45-5-503, 45-5-504, 45-5-505, 45-5-507, OR 45-5-625 AGAINST 

A VICTIM WHO WAS LESS THAN 16 YEARS OF AGE WHEN THE OFFENSE 

WAS COMMITTED, THE investigation must include an evaluation 

of.the defendant and a recommendation as to treatment by a 

person qualified under guidelines established by the 

department of corrections and human services. All costs 

related to the evaluation must be paid by the defendant. If 

the defendant is determined by the district court to be 

indigent, all costs related to the evaluation are the 

responsibility of the district court and must be paid by the 

depa~~men~-er-eell!ffleree !.!:!E.reme court administrator under 

Title 3, chapter 5, part 9. 

(2) If the district court finds that the record 

contains information sufficient to enable the meaningful 

exercise of discretion during sentencing, the defendant may 

waive a presentence investigation and report. Both the 

finding and the defendant's waiver must be made in open 

court on the record." 

Section 41. 

"46-18-112. 

Section 46-18-112, MCA, is amended to read: 

Content of presentence investigation 
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report. (1) Whenever an investigation is required, the 

probation officer shall promptly inquire into and report 

upon: 

(a) the defendant's characteristics, circumstances, 

needs, and potentialities; 

(b) the defendant 1 s criminal record and social history: 

(c) the circumstances of the offense; 

(d) the time of the defendant's detention for the 

offenses charged; and 

(e) e•eept--in-eapital-eases-in-whieh-the-death-penalty 

may-be-imposed7 the harm caused, as a result of the offense, 

to the victim, the victim's immediate family, and the 

community. 

(2) All local and state mental and correctional 

institutions, courts, and law enforcement agencies shall 

furnish, upon request of the officer preparing a presentence 

investigation, the defendant's criminal record and other 

relevant information. 

(3) The court may, in its discretion, require that the 

presentence investigation report include a physical and 

mental examination of the defendant. 

(4) If applicable, the court may require the officer to 

inquire into the victim's pecuniary loss and make a 

restitution report to the court as provided by law.• 

Section 42. Section 46-18-117, MCA, is amended to read: 
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"46-18-117. Correction of sentence. The court may 

correct an ¼¼¼ega¼ erroneous sentence or disposition at any 

time and may correct a sentence imposed in an illegal manner 

within 120 days after the sentence 

remand from an appellate court.• 

is imposed or after 

Section 43. Section 46-18-201, MCA, is amended to read: 

"46-18-201. Sentences that aay be iaposed. (1) Whenever 

a person has been found guilty of an offense upon a verdict 

or a plea of guilty, the court may: 

(a) defer imposition of sentence, except as provided in 

61-8-714 and 61-8-722 for sentences for driving under the 

influence of alcohol or drugs, for a period, except as 

otherwise provided, not exceeding l year for any misdemeanor 

or for a period not exceeding 3 years for any felony. The 

sentencing judge may impose upon the defendant any 

reasonable restrictions or conditions during the period of 

the deferred imposition. Reasonable restrictions or 

conditions may include: 

(i) jail base release; 

(ii) jail time not exceeding 180 days: 

(iii) conditions for probation; 

(iv) restitution; 

(v) payment of the costs of confinement; 

(vi) payment of a fine as provided in 46-1B-231; 

(vii) payment of costs as provided in 46-18-232 and 
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46-18-233; 

(viii) payment of costs of court-appointed counsel as 

provided in 46-8-113; 

(ix) with the approval of the facility or program, order 

the offender to be placed in a community corrections 

facility or program as provided in 53-30-321; 

(x) community service; 

(xi) home arrest as provided in Title 46, chapter 18, 

part 10: 

(xii) any 

necessary for 

society; or 

other reasonable 

rehabilitation or 

conditions considered 

for the protection of 

(xiii) any combination of the above. 

(b) suspend execution of sentence for a period up to 

the maximum sentence allowed or for a period of 6 months, 

whichever is greater, for each particular offense. The 

sentencing judge may impose on the defendant any reasonable 

restrictions or conditions during the period of suspended 

sentence. Reasonable restrictions or conditions may include 

any of those listed in subsection (l)(a). 

(c) impose a fine as provided by law for the offense; 

(d) require payment of costs as provided in 46-18-232 

or payment of costs of court-appointed counsel as provided 

in 46-8-113; 

(e) commit the defendant to a correctional institution, 
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with or without a fine as provided by law for the offense; 

(f) with the approval of the facility or program, order 

the offender to be placed in a community corrections 

facility or program as provided in 53-30-321; 

(g) impose any combination of subsections (l.)(b) 

through (l)(f). 

(2) If a financial obligation is imposed as a condition 

under subsection (l)(a), sentence may be deferred for a 

period not exceeding 2 years for a misdemeanor or for a 

period not exceeding 6 years for a felony, regardless of 

whether any other conditions are imposed. 

(3) If any restrictions or conditions imposed under 

subsection (l.)(a) or (l)(b) are violated, the court shall 

consider any elapsed time and either expressly allow part or 

all of it as a credit against the sentence or reject all or 

part as a credit and state its reasons in the order. Credit, 

however, must be allowed for jail or home arrest time 

already served. 

(4) Except as provided in 45-9-202 and 46-18-222, the 

imposition or execution of the first 2 years of a sentence 

of imprisonment imposed under the following sections may not 

be deferred or suspended: 45-5-103, 45-5-202(3) relating to 

aggravated assault, 45-5-302(2), 45-5-303(2), 45-5-401(2), 

45-5-502(3), 45-5-503(2) and (3), 45-9-101(2), (3), and 

(5)(d), 45-9-102(4), and 45-9-103(2). 
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(5) Except as provided in 46-18-222, the imposition or 

execution of the first 10 years of a sentence of 

imprisonment imposed under 45-5-102 may not be deferred or 

suspended. 

(6) Except as provided in 46-18-222, imposition of 

sentence in a felony case may not be deferred in the case of 

a defendant who has been convicted of a felony on a prior 

occasion, whether or not the sentence was imposed, 

imposition of the sentence was deferred, or execution of the 

sentence was suspended. 

(7) If the victim was less than 16 years old, the 

imposition or execution of the first 30 days of a sentence 

of imprisonment imposed under 45-5-503, 45-5-504, 45-5-505, 

or 45-5-507 may not be deferred or suspended. Section 

46-18-222 does not apply to the first 30 days of the 

imprisonment. 

(8) In imposing a sentence on a defendant convicted of 

a sexual offense as defined in 46-23-502, the court may not 

waive the registration requirement provided in 46-18-254, 

46-18-255, and Title 46, chapter 23, part 5. 

(9) A person convicted of a sexual offense, as defined 

in 46-23-502, and sentenced to imprisonment in the state 

prison shall enroll in the educational phase of the prison's 

sexual offender program. 

(10) In sentencing a nonviolent felony offender, the 
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court shall first consider alternatives to imprisonment of 

the offender in the state prison, including placement of the 

offender in a community corrections facility or program. In 

considering alternatives to imprisonment, the court shall 

examine the sentencing criteria contained in 46-18-225. If 

the offender is subsequently sentenced to the state prison 

or a women's correctional facility, the court shall state 

its reasons why alternatives to imprisonment were not 

selected, based on the criteria contained in 46-18-225." 

Section 44. Section 46-18-202, MCA, is amended to read: 

•46-18-202. Additional restrictions on sentence. (1) 

The district court may also impose any of the following 

restrictions or conditions on the sentence provided for in 

46-18-201 wh¼eh ~ it considers necessary to obtain the 

objectives of rehabilitation and the protection of society: 

(a) prohibition of the defendant's holding public 

office; 

(bl prohibition of his the defendant's owning or 

carrying a dangerous weapon; 

(c) restrictions on his the defendant's freedom of 

association; 

(d) restrictions on his the defendant's freedom of 

movement; 

(e) any other limitation reasonably related to the 

objectives of rehabilitation and the protection of societya 
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(2) Whenever the district court imposes a sentence of 

imprisonment in the state prison for a term exceeding 1 

year, the court may also impose the restriction that the 

defendant be ineligible for parole and participation in the 

supervised release program while serving his that term~ If 

such a restriction is to be imposed, the court shall state 

the reasons for it in writing. If the court finds that the 

restriction is necessary for the protection of society, it 

shall impose the restriction as part of the sentence and the 

judgment shall contain a statement of the reasons for the 

restriction. 

(3) The judge in a justice's, city, or municipal court 

does not have the authority to restrict an individual's 

rights as enumerated in aabseet±ofts-t¼t-eftd--tit subsection 

illfil· 
(4) When the district court imposes a sentence of 

probation as defined in 46-23-1001, any probation agreement 

signed by the defendant may contain a clause waiving 

e::.::tradition." 

Section 45. Section 46-18-203, MCA, is amended to read: 

"46-18-203, Revocation of suspended or deferred 

sentence, (1) Upon the filing of a petition for revocationT 

eeeompaft±ed-by-eft-eff±da•it showing probable cause that the 

defendant has violated any condition of a sentence or any 

condition of a deferred imposition of sentence, the court 
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may issue an order for a hearing on revocation. The order 

must require the defendant to appear at a specified time and 

place for the hearing and be served by delivering a copy of 

the petition and order to the defendant personally. The 

court may also issue an arrest warrant directing any peace 

officer or a probation officer to arrest the defendant and 

bring the defendant before the court. 

(2) The petition for a revocation must be filed with 

the sentencing court during the period of suspension or 

deferral. Expiration of the period of suspension or deferral 

after the petition is filed does not deprive the court of 

its jurisdiction to rule on the petition. 

(3) The provisions pertaining to bail, as set forth in 

Title 46, chapter 9, are applicable to persons arrested 

pursuant to this section. 

(4) Without unnecessary delay, the defendant must be 

brought before the court, and the defendant must be advised 

of: 

(a) the allegations of the petition: 

(b) the opportunity to appear and to present evidence 

in the defendant's own behalf; 

(C) the opportunity to question adverse witnesses: and 

(d) the right to be represented by counsel at the 

revocation hearing pursuant to Title 46, chapter 8, part 1. 

(5) A hearing is required before a suspended or 
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deferred sentence can be revoked or the terms or conditions 

of the sentence can be modified, unless: 

(a) the defendant admits the allegations and waives the 

right to a hearing; or 

(b) the relief to be granted is favorable to the 

defendant, and the prosecutor, after having been given 

notice of the proposed relief and a reasonable opportunity 

to object, has not objected. An extension of the term of 

probation is not favorable to the defendant for the purposes 

of this subsection (b). 

(6) At the hearing, the prosecution shall prove, by a 

preponderance of the evidence, that there has been a 

violation of the terms and conditions of the suspended or 

deferred sentence. However, when a failure to pay 

restitution is the basis for the petition, the defendant may 

excuse the violation by showing sufficient evidence that the 

failure to pay restitution was not attributable to a failure 

on the defendant's part to make a good faith effort to 

obtain sufficient means to make the restitution payments as 

ordered. 

(7) If the court finds that the defendant has violated 

the terms and conditions of the suspended or deferred 

sentence, the court may: 

(a) continue the suspended or deferred sentence without 

a change in conditions; 
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(b) continue the suspended sentence with modified or 

additional terms and conditions; 

(c) revoke the suspension of sentence and require the 

defendant to serve either the sentence imposed or any lesser 

sentence; or 

(d) if the sentence was deferred, impose any sentence 

that might have been originally imposed. 

(BJ If the court finds that the prosecution has not 

proved, by a preponderance of the evidence, that there has 

been a violation of the terms and conditions of the 

suspended or deferred sentence, the petition must be 

dismissed and the defendant, if in custody, immediately 

released." 

Section 46. Section 46-1B-222, MCA, is amended to read: 

"46-18-222. Ezceptions to mandatory aini...., sentences 

and restrictions on deferred imposition and suspended 

execution of sentence. All mandatory minimum sentences 

prescribed by the laws of this state and the restrictions on 

deferred imposition and suspended execution of sentence 

prescribed by s~bseet¼efts-t4t7-tSt7-aftd-t6t-er 46-18-2011.!l 

through (6), 46-18-221(3), 46-18-224, and 46-18-502(3) do 

not apply if: 

(1) the defendant was less than 1B years of age at the 

time of the commission of the offense for which he the 

defendant is to be sentenced; 
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(2) the defendant's mental capacity, at the time of the 

commission of the offense for which he the defendant is to 

be sentenced, was significantly impaired, although not so 

impaired as to constitute a defense to the prosecution. 

However, a voluntarily induced intoxicated or drugged 

condition may not be considered an impairment for the 

purposes of this subsection. 

(3) the defendant, at the time of the commission of the 

offense for which he the defendant is to be sentenced, was 

acting under unusual and substantial duress, although not 

such duress as would constitute a defense to the 

prosecution; 

(4) the defendant was an accomplice, the conduct 

constituting the offense was principally the conduct of 

another, and the defendant's participation was relatively 

minor; 

(5) where--appi±eabie in a case in which the threat of 

bodily injury or actual infliction of bodily injury is an 

actual element of the crime, no serious bodily injury was 

inflicted on the victim unless a weapon was used in the 

commission of the offense; or 

(6) the offense was committed under 45-5-502(3) and the 

23 court determines that treatment of the defendant in a local 

24 community affords a better opportunity for rehabilitation of 

25 the defendant and for the ultimate protection of society, in 
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which case the court shall include in its judgment a 

statement of the reasons for its determination." 

NEW SECTION. Section 47. Notice by prosecutor of other 

crimes, wrongs, or acts. (1) Except for good cause shown, if 

the prosecutor intends to use evidence of other crimes, 

wrongs, or acts pursuant to Rule 404(b), Montana Rules of 

Evidence, notice must be given at or before the omnibus 

hearing held pursuant to 46-13-110, 

(2) The notice must specify the other crimes, wrongs, 

or acts and must include a statement as to the purpose for 

which the evidence is to be offered. 

(3) The notice must be filed and sealed until the time 

of trial or until a plea of guilty is entered by the 

defendant. 

NEW SECTION. Section 48. Codification instruction. 

[Section 48 47] is intended to be codified as an integral 

part of Title 46, chapter 13, part 1, and the provisions of 

Title 46, chapter 13, part 1, apply to [section 48 47]. 

NEW SECTION. Section 49. Repealer. sections 46-10-201, 

46-16-107, 46-17-101, 46-17-103, 46-17-204, 

46-17-211, and 46-17-301, MCA, are repealed. 

-End-
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