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INTRODUCED BY ~ • 3 
~ ""'" __lB_ 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE 

LAW CONCERNING ESTATES, WILLS, AND DONATIVE TRANSFERS; 

REVISING THE ELECTIVE SHARE OF A SURVIVING SPOUSE; 

INCREASING EXEMPT PROPERTY; REVISING THE LAW CONCERNING 

WRITINGS INTENDED AS WILLS; REVISING THE RULES OF 

CONSTRUCTION APPLICABLE TO WILLS AND OTHER GOVERNING 

INSTRUMENTS; REVISING THE LAW CONCERNING PROBATE AND 

NONPROBATE TRANSFERS; PROVIDING FOR HONORARY TRUSTS AND 

TRUSTS FOR PETS; PROVIDING FOR NONPROBATE TRANSFERS ON 

DEATH; PROVIDING FOR PAYABLE-ON-DEATH 

ACCOUNTS IN E'INANCIAL INSTITUTIONS; 

DESIGNATIONS 

PROVIDING 

ON 

FOR 

TRANSFER-ON-DEATH REGISTRATION FOR SECuRITIES; REVISING THE 

STATUTORY FORM POWER OF ATTORNEY; AMENDING SECTIONS 3-7-402, 

70-1-703, 72-1-103, 72-1-108, 72-2-101, 72-2-102, 72-2-103, 

72-2-104, 72-2-105, 72-2-201, 72-2-202, 72-2-203, 72-2-204, 

72-2-205, 72-2-206, 72-2-207, 72-2-210, 72-2-212, 72-2-213. 

72-2-214, 72-2-301, 72-2-302, 72-2-304, 72-2-305, 72-2-306, 

72-2-311, 72-2-312, 72-2-313, 72-2-314, 72-2-321, 72-2-322, 

72-2-323, 72-2-401, 72-2-402, 72-2-502, 72-2-504, 72-2-512, 

72-2-513, 72-2-514, 72-2-515, 72-2-516, 72-2-517, 72-2-518, 

72-2-519, 72-2-601,.72-2-602, 72-2-702, 72-2-703, 72-2-704, 

72-2-705, 72-2-706, 72-2-707, 72-2-801, 72-2-802, 72-2-803, 

i'Li,\S ~Lfkl~ ftil\ ,-OFY -
c:,1US d!Ar~(il\ UCLtik IN Tid'1 l1lLL 
.T ~I l NOT GE RcPRJN;lJ 
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72-2-804, 

72-11-102, 

72-31-201, 

72-3-212, 

72-11-103, 

72-31-202, 

72-3-213, 

72-11-104, 

72-31-203, 

72-3-222, 

72-12-206, 

72-31-204, 

LC 0-131 Dl 

72-11-101, 

72-16-313, 

72-31-205, 

72-31-206, 72-31-207, 72-31-208, 72-31-211, 72-31-212, AND 

72-36-206, MCA; REPEALING SECTIONS 32-1-442, 32-1-443, 

33-20-151, 70-1-309, 72-1-102, 72-1-110, 72-2-303, 72-2-501, 

72-2-50 3, 

72-10-104, 

72-2-511, 

72-10-105, 

72-10-101, 72-10-102, 72-10-103, 

72-10-106, 72-10-107, 72-10-108, 

72-10-109, 72-10-110, 72-10-111, 72-10-112, 72-10-113, 

72-10-201, 72-10-202, 72-10-203, 72-10-204, 72-11-105, 

72-11-201, 72-11-202, 72-11-203, 72-ll-204, 72-11-205, 

72-11-301, 72-11-302, 72-11-303, 72-11-304, 72-11-305, 

72-11-306, 72-11-307, 72-11-308, 72-11-309, 72-11-310, 

72-11-311, 72-11-312, 72-11-313, 72-11-314, 72-11-315, 

72-11-316, 72-11-317, 72-11-318, 72-11-319, 72-11-320, 

72-11-321, 72-11-322, 72-11-331, 72-11-332, 72-11-333, 

72-12-104, 72-12-201, 72-12-202, 72-12-203, 72-12-204, 

72-12-20~, 72-12-301, 72-12-302, 72-12-501, 72-12-502, 

72-12-503, 72-12-601, 72-12-602, 72-12-603, 72-12-60,1, 

72-12-605, 72-12-701, 72-12-702, 72-12-703, 72-12-704, 

72-12-801, 72-lc-802, 72-12-803, 72-12-901, 72-12-1001, 

72-1:!-lllll:!, 1 ~-12-l!JlJ3, 72-12-1004', 72-13-lU.l, 72-13-102, 

72-13-103, 72-13-201, 72-13-202, 72-13-203, 72-1 l-301, 

12-31-289, :2-31-210, 12-Jl-213, /2-31-214, 72-31-215, AND 

72-31-21~, ~CA; AND PROVIDING A RETROACTIVE APPLICABI~r·ry 

-2- s~ \\C\ 
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DATE." 

BE IT ENACTED 8¥ THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 3-7-402, MCA, 1s amended to read: 

"3-7-402. Disqualification of water judge or masler. 

(1) A water judge may withdraw or may disqualify him~ei£--or 

the water master in any proceeding or pertinent portion 

ehereof of a proceeding in which ~ie the judge's or the 

water master 1 s impartiality might reasonably be questioned. 

(2) A water judge may also withdraw or may disqualify 

himee±r-e~ the water master in the following circumstances: 

(a) if h~ the~ or the water master has a personal 

bias or prejudice concerning a party of personal knowledge 

or disputed evidentiary facts concerning the proceeding: 

lb) if in private practice ~e- the judge or the water 

master served as a lawyer in the matter in controversy or a 

lawyer with whom ~e the judge or the water master previously 

practiced law served during ~~eh the association as a lawyer 

concerning the matter or the judge or the lawyer has been a 

material witness concerning it; 

le) if he- the ~e or the -: .. oater master has served in 

governmental employment and in ~t2eh that capacity 

participated as counse~, adviser, or material witness 

concerning the proceeding or expressed an opinion concerning 

the merits of the particular case in controversy; 
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fiduciary, or hi~ the juctge 1
~ or the water master's spouse 

or minor child residing in hi~ the judge's or the water 

master's household has a financial interest 1n the subject 

matter in controversy or in a party to the proceeding or any 

other interest that could be substantially affected by the 

outcome of the proceeding; or 

(e) if h~ the ~e or the water master or hi9 the 

judge's or the water master's spouse or a person within the 

third degree of relationship to any of them (as calculated 

according to 72-11-101 through ~~-±±-r05 72-11-104) or 

spouse of such a person: 

the 

I i l is a party to the proceeding or an officer, 

director, or trustee of a party; 

(ii) is known by the judge or water master to have an 

interest that could be substantially affected by the outcome 

of the proceeding; 

(iii) ls to the judge'~ or water master's knowledge 

likely to be a material witness in the proceeding. 

(3) A water judge should inform-h~m9ei£ be informed 

about h±~ the judge's and the water master•s personal and 

fiduciary financial interests and make a reasonable effort 

to ~n£orm-him~eif be informed about the personal financial 

interests of n±~ the judge's and the water master's spouse 
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and minor children residing in his the judge's or the water 

master 1 s respective household." 

Section 2. Section 70-1-703, MCA, is amended to read: 

•70-1-703. Conveyances to an estate. Unless a contrary 

intention appears, a devise, as defined in 72-l-103t8t, or 

an inter vivos conveyance of a property interest to the 

estate of a named or otherwise designated person passes the 

interest as if the interest had been owned by that person. 

The interest may pass to the heirs of that person, may be 

used to satisfy devises made in his that person's will, or 

may be used to satisfy claims for debts or taxes." 

Section 3. Section 72-1-103, MCA, is amended to read: 

"72-1-103. General definitions. Subject to additional 

definitions contained in the subsequent chapters which that 

are applicable to specific chaptetsL er parts, or sections 

and unless the context otherwise requires, in ~his-eede 

chapters l through 5, the following definitions apply: 

(l) 11 Agent" includes an attorney-in-fact under a 

durable or nondurable power of attorney, an individual 

authorized to make decisions concerning another's health 

care, and an individual authorized to make decisions for 

another under a natural death act. 

t¼till_ "Application" means a written request to the 

clerk for an order of infotmal probate or appointment under 

chapter 3, part 2. 
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titill "Beneficiary", as it relates to.:, 

~ trust beftefieiaries beneficiary, includes a 

person who has any present or future interest, vested or 

contingent, and also includes the owner of an interest by 

assignment or other transferL aftd7 

~ as--ic--re±aces-~o a charitable trust, includes any 

person entitled to enforce the trustL 

(c) a beneficiary of a beneficiary designation~ refers 

to a beneficiary of: 

(i) an insurance or annuity policy, an account with POD 

designation, or a security registered in beneficiary form 

(TOD); 

(ii) a pension, profit-sharing, retirement, or similar 

benefit plan, or 

(iii) any other nonprobate transfer at death; and 

(d) a beneficiary designated in a governing instrument,_ 

includes a _grantee of a deed!. a deyj.se~ a trust 

beneficiary; a beneficiary of a beneficiary designation; a 

donee, appointee, or taker in default of a power of 

appointment; and a person in whose favor a power of attorney 

or a 12.ower held in any individual, fiduciary, or 

representative capacity is exercised. 

(4) "Beneficiary designation" refers to a governing 

instrument naming a beneficiary of: 

(i) an insurance or annuity policy, an account with POD 

-6-
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designation, or a security registered in beneficiary form 

(TOD); 

(ii) a pension, profit-sharing, retirement, or similar 

benefit plan; or 

(iii) any other nonprobate transfer at death. 

t3till "Child" includes afty an individual entitled to 

take as a child under thie-eede chapters 1 through 5 by 

intestate succession from the parent whose relationship is 

involved and excludes a person who is only a stepchild, a 

foster child, a grandchild, or any more remote descendant. 

t•t.lll "Claims", in respect to estates of decedents and 

protected persons, includes liabilities of the decedent or 

protected person, whether arising in contract, in tort, or 

otherwise, and liabilities of the estate wh¼eh that arise at 

or after the death of the decedent or after the appointment 

of a conservator, including funeral expe,1ses and expenses of 

administration. The term does not include estate or 

inheritance taxes,~ demands or disputes regarding title of 

a decedent or protected person to specific assets alleged to 

be included in the estate. 

t5till "Clerk" or "clerk of court" means the clerk of 

the district court. 

t6t~ "Conservator" means a person who is appointed by 

a court to manage the estate of a protected person. 

t~t.lll "Court" means the district court in this state 
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having jurisdiction in matters relating to the affairs of 

decedents. This-eottrt-in-this-seat~--is--known--as--district 

eottrt.-

1..!.Ql__"D~~ce~~ant11 of_ ar:!_ individual means all of the 

individual's descendants of all generations, with the 

relationship of p_arent and child at each generation being 

determined by the definition of child and parent contained 

in this section. 

f8tiill. 11 Devise 11 when used as a noun means a 

testamentary disposition of real or personal property and 

when used as a verb means to dispose of real or personal 

property by will, 

t9t..l.!n "Devisee" means any ~ person designated in a 

will to receive a devise. ¼n For purposes of chapter 3, in 

the case of a devise to an existing trust or trustee or to a 

trustee on trust described by will, the trust or trustee is 

the devisee and the beneficiaries are not devisees. 

f¼9tJ...!1.l "Disability 11 means cause for a protective order 

as described by 72-5-409. 

t¼¼t.i.!!l "Distributee" means any person who has received 

property of a decedent from ft¼s the decedent's personal 

representative other than as a creditor or purchaser. A 

testamentary trustee is a distributee only to the extent of 

distributed assets or increment thereto remaining in ftis the 

trustee's hands. A beneficiary of a testamentary trust to 
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whom the trustee has distributed property received from a 

personal representative is a distributee of the personal 

representative. For purposes of this provision, 

"testamentary trustee" includes a trustee to whom assets are 

transferred by will, to the extent of the devised assets. 

ttiti.!21_ "Estate" includes the property of the decedent, 

trust, or other person whose affairs are subject to ~his 

eode chapters l through 5 as originally constituted and as 

it exists from time to time during administration. 

t¼-3t~ "Exempt property" means that property of a 

decedent's estate which that is described in 72-2-802. 

t¼471!ll "Fiduciary" includes~ personal representative, 

guardian, conservator, and trustee. 

tl5t.il!!.l "Foreign personal representative" means a 

personal representative el! aJ21?_ointed by another 

jurisdiction. 

t:l:6t~ "Formal proceedingsn means those proceedings 

conducted before a judge with notice to interested persons. 

(20) "Governing instrument" means a deed; will; trust; 

insurance or annuity policy; account with POD designation; 

security registered in beneficiary form (TOD); pension, 

profit-sharing, retirement!_ or similar benefit plan; 

instrument creating or exercising a power of appointment or 

a ~ower of attorney; or dispositive, appointive, or 

nominative instrument of any similar type. 
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t¼Tt11.!.l "Guardian" means a person who has qualified as 

a guardian of a minor or incapacitated person pursuant to 

testamentary or court appointment but excludes one who is 

merely a guardian ad litem. 

tl87112l_ "Heirs", except as controlled by [section 70], 

means ~hese persons, including the surviving spouse and the 

state, who are entitled under the statutes of intestate 

succession to the property of a decedent. 

t¼9tEll 11 Incapacitated person" is-e:s--ee£¼ned has the 

meaning provided in 72-5-101. 

ti9ti.ill "Informal proceedings" means t-hose proceedings 

conducted without notice to interested persons by the clerk 

of court for probate of a will or appointment of a personal 

representative. 

t~lt.llil "Interested person" includes heirs, devisees, 

children, spouses, creditors, beneficiaries, and any others 

having a property right in or claim against a trust estate 

or the estate of a decedent, ward, or prvLected person which 

may-be-arl!eeted-by-the-preeeediftg. ¼t The term also includes 

persons having priority for appointment as personal 

representative and other fiduciaries representing interested 

personsw The meaning as it relates to particular persons may 

vary from time to time and must be determined according to 

the particular purposes of and matter involved in any 

proceeding. 
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ti!it.!1.ll "Issue" of a person means e:ll--his--¼inea¼ 

descendants-cf-al¼-generatiens7--w±th--the--relationship--0£ 

parent--and-ehild-at-eaeh-generation-being-determined-by-the 

de~initione-ef-ehi¼d-and-parent-eontained--tn--this--eode ~ 

descendant as defined in subsection (10). 

(27) "Joint tenants with the right of survivorship" 

includes co-owners of property held under circumstances that 

entitle one or more to the whole of the property on the 

death of the other or others but excludes forms of 

co-ownership registration in which the underlying ownership 

of each party is in proportion to that party's contribution. 

fi3tJ.1.!U. "Lease" includes an oil, gas, coal, or other 

mineral lease. 

f;!4tJ12.l "Letters• includes letters testamentary, 

letters of guardianship, letters of administration, and 

letters of conservatorship. 

ti57ilQl "Minor" means a person who is under 18 years of 

age. 

t~6til.!.l "Mortgage" means any conveyance, agreement, or 

arrangement in which property is used as security. 

tiTtilll_ 11 Nonresident decedent" means a decedent who was 

domiciled in another jurisdiction at the time of hie death. 

tE8tJ.lll "Organization" ¼ne¼ttdes ~ a corporation, 

gevernment-or-governmenCei-sttbd¼v±sion-er--8geney7 business 

trust, estate, trust, partnership, joint venture, or 
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association, twe-er-mere-~ersens-h8ving-8--;o±nt--or--eo111111efl 

interest government or governmental subdivision or agency, 

or any other legal or commercial entity. 

fi9t11!1 "Parent" includes any person entitled to take, 

or who would be entitled to take if the child died without a 

will, as a parent under ~his-eede chapters 1 through 5 by 

intestate succession from the child whose relationship is in 

question and excludes any person who is only a stepparen~ 

foster parent, or grandparent. 

(35) "Payor" means a trustee, insurer, business entity, 

employer, government, governmental agency or subdivision, or 

any other person authorized or obligated by law or a 

governing instrument to make payments. 

t39t~ •person" means an individual, a corporation, an 

organization, or other legal entity. 

t3¼t1lll "Personal representative" includes executor, 

administrator, successor personal representative, special 

administrator, and persons who perform substantially the 

same function under the law governing their status. "General 

personal representative- excludes special administrator. 

t3Zt.llll "Petition" means a written request to the court 

for an order after notice. 

t33tll2.l "Proceedingtl includes action at law and suit in 

equity. 

f,!4t1!Ql "Property" includes both real and personal 
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property or any interest therein in that property and means 

anything that may be the subject of ownership. 

f35tl!!.l "Protected person" ±s--as--der±ned has the 

meaning provided in 72-5-101. 

t36t.i.,1ll 11 Protective proceedin9 11 ie-a~-defi-fted has the 

meaning provided in 72-5-101. 

t3Yti!ll "Seet2r±t±es Security" includes any note,1._ 

stockrL treasury stock,1._ bond,1._ debenture,1._ evidence of 

indebtedneSSTl_ certificate of interest or participation in 

an oil, gas, or mining title or lease or in payments out of 

production under such a title or lease,1._ collateral trust 

certificate,1._ transferable share71._ voting trust certificate1._ 

er, in general, any interest or instrument commonly known as 

a securityL er any certificate of interest or 

participation 7 ; or any temporary or interim certificate, 

receiptL or certificate of deposit for7 or any warrant or 

right to subscribe to or purchase any of the foregoing. 

t38t.l!!l 11 Settlement 11
, in reference to a decedent is 

estate, includes the full process of administration, 

distribution, and closing. 

t39tilll. "Special administrator" means a personal 

representative as described by chapter 3, part 7. 

f48t.1..!ll "State" ine¼ttdes--any means a state of the 

United States, the District of Columbia, the Commonwealth of 

Puerto Rico, aftd Q~ any territory or insular possession 
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subject to the ¼eg±s¼etiYe--atttherity jurisdiction of the 

United States. 

t4¼t1.!ll 11 Successor personal representativeH means a 

personal representative, other than a special administrator, 

who is appointed to succeed a previously appointed personal 

representative. 

f-l,it.1..!!!l 11 Successors 11 means those persons, other than 

creditors, who are entitled to property of a decedent under 

his the decedent's will or this-code chapters l through 5. 

t43ti!2..l "Supervised administ[ation 11 refers to the 

proceedings described in chapter 3, part 4. 

(50) "Survive", except for purposes of {sections 103 

through 112], means that an individual has neither 

1,>_redeceased an event, including the death of another 

individual, nor is considered to have predeceased an event 

under 72-2-205 or [section 62]. The term includes its 

derivatives, such as "survives 11
, 

11 survived 11
, "survivor", and 

"survivin~ 

f44til!.l "Testacy proceeding 11 means a proceeding to 

establish a will or determine intestacy. 

(52) "Testator" includes an individual of either sex. 

t45t~ "Trust" includes afty an express trust, private 

or charitable, with additions thereto, wherever and however 

created. I~ The term also includes a trust created or 

determined by judgment or decree under which the trust is to 
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be administered in the manner of an express trust. u~ru9~• 

The term excludes other constructive trusts7 and it excludes 

resulting trusts,1._ conservatorships71._ personal 

representatives,; trust accounts as defined in [sections 83 

through 112]; custodial arrangements pursuant to chapter 26 

of this title,L business trusts providing for certificates 

to be issued to beneficiaries,L common trust funds,L voting 

trusts,L security arrangements7L liquidation trustsTL and 

trusts for the primary purpose of paying debts, dividends, 

interest, salaries, wages, profits, pensions, or employee 

benefits of any kindL and any arrangement under which a 

person is nominee or escrowee for another. 

t46till.l "Tru~tee" includes an original, additional, or 

successor trustee, whether or not appointed or confirmed by 

court. 

t4i't~ "Ward" is--as--defined means an individual 

described in 72-5-101. 

t48till.l uwill" includes codicil and any testamentary 

instrument whieh that merely appoints an executorL er 

revokes or revises another will, nominates a guardian, or 

expressly excludes or limits the right of an individual or 

class to succeed to property of the decedent passing by 

intestate succession." 

Section 4. Section 72-1-108, MCA, is amended to read: 

•72-1-108. BYident*al-rtt¼es-applieab¼e-----eY±denee--as 
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te Evidence of death or status. tit In proceedings-under 

this-code addition to the rules of evidence in courts of 

general jurisdiction, ¼ne¼ttding-any-relating-te-s¼mtt¼taneette 

deaths 7 --are-applieable-ttn¼ess-speeir±eally-dieplaeed-by-~he 

eede, the following rules relating to a determination of 

death or status apply: 

titi.!.l ½n--additioft,--the--ro¼¼owing--rtties-re¼ating-to 

determiftat¼on-0£-death-4ftd--stattte--are--app¼ieab¼e~ Death 

occurs when an individual is determined to be dead under 

50-22-101. 

tatffi A certified or authenticated copy of a death 

certificate purporting to be issued by an official or agency 

of the place where the death purportedly occurred is prima 

facie p~oof evidence of the fact, place, date, and time of 

death and the identity of the decedent. 

tbtill A certified or authenticated copy of any record 

or report of a governmental agency, domestic or foreign, 

that a--persotJ an individual is missing, detaine·a, dead, or 

alive is prima facie evidence of the status and of the 

dates, circumstances, and places disclosed by the record or 

report. 

teti!l In the absence of prima facie evidence of death 

under subsection (2)tat or tzttbt ill, the fact of death may 

be established by clear and convincing evidence, including 

circumstantial evidence. 

-16-



• .. 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0431/01 

tdt.ill A--person An individual whose death is not 

established under subsections (2)tat through tittet 1.il, who 

is absent for a continuous period of 5 years, during which 

he the individual has not been heard from, and whose absence 

is not satisfactorily explained after diligent search or 

inquiry is presumed to be dead. Hi9 The individual's death 

is presumed to have occurred at the end of the period unless 

there is sufficient evidence for determining that death 

occurred earlier. 

(6) In the absence of evidence disputing the time of 

death stated on a document described in subsection (2) or 

(3), a document described in subsection (2) or (3) that 

states a time of death 120 hours or more after the time of 

death of another individual, however the time of death of 

the other individual is determined, establishes by clear and 

convincing evidence that the individual survived the other 

individual b~ 120 hours." 

Section 5. section 12-2-101, MCA, is amended to read: 

•72-2-101. Reflttfteiation--of--sneeession Disclaimer of 

property interests. 11) l!l A person or his---persena¼ 

represeneaeive--er the representative of an-ifleapaeiea~ed-or 

pro~eeted ! person who--is--an--heir,---devisee7---person 

stteeeeding---to--a--renottneed--interest7--donee7--appointee7 

grantee7-reeipient7-or-benerieiary-ttnder-a--trust--er--otfter 

nontestamentary--inetrttment--er-ttnder-a-power-of-appointment 
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exereised-by-a-testamentary-or--nontestamentary--instrttment7 

sttrviving---;oint---owner--or--sttrYiYing--;oint--tenant,--er 

benefieiary--or--owner--0£--an--insttranee--eontraet--or--any 

ineident-of-ownersb±p--tfterein--may--renottnee, to whom an 

inte~est in or with respect to property or an interest in 

the property devolves by whatever means may disclaim it in 

whole or in part 7-the-right-e£-stteeession-te-any-property-or 

±nterest-therei"7 -iftelttdiftg-a-£tttttre-int~rest7 by delivering 

or filing a written reftttfteiation disclaimer under this 

section. ~he-±nstr~ment-sha½l~ 

in 

tat--deseribe-the-property-or-interest-reftettfteed; 

tBt--be-signed-by-the-person-renottneing;-and 

tet--dee¼are-the-renttne¼ation-and-the-extent-thereor~ 

(b) The right to disclaim exists notwithstanding: 

(i) any limitation on the interest of the disclaimant 

the nature of a spendthrift provision or similar 

restriction.!. or 

(ii) any restriction or limitation on the right to 

disclaim contained in the governing instrument. 

1.£1 For ~ses of this subsection U.l.., the 

"re£!esentat i ve of a p_erson" incluuc~ a ,eersonal 

representative of a decedent; a conservator of a disabled 

person; a guardian of a minor or incapacitated person; a 

guardian ad litem of a minor, an incapacitated person, an 

unborn person, an unascertained person, or a person whose 
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identity or address is unknown; and an agent acting on 

behalf of the person within the authority of a power of 

attorney. The representative of a person may rely on a 

general family benefit accruing to the living members of the 

['eE_resented person's family as a basis for making a 

disclaimer. 

(2) ~he-eottrt-may-direet-er-permit-a--trttstee--ttnder--a 

testame"tary--or--nentestamentary--instrttment--te--renottnee, 

mod¼ry,--amend,-er-otherwise-deT¼ate-from-any-restrietion-on 

or-r,ewer-of-admin¼stration,--rae:nagement7--or--a¼¼eeatien--e£ 

bene!it--ttpon--findin9-that-stteh-restrietion-on-the-exereise 

of-the-power-may-defeat-or-impair-the-aeeomp¼isMlent-or--the 

pttrposes-of-the-trttat7-whether-by-the-impos¼t¼on-0£-tax7-the 

a¼¼oeat¼on--0£--bener¼eia¼--interest--ineonsistent-with-stteh 

pttrposes7-or--by--ether--reaaon.--Stteh--attthority--sha¼¼--be 

exere½sed7--a£ter--hearing--and--ttpon--notiee--to--al¼-~nown 

persons-benef¼e¼a¼¼y-interested-¼n-~tteh-trust7~in-the-manner 

d½reeted-by-the-eottrt• The following rules govern the time 

when a disclaimer must be filed or delivered: 

(a) If the property or interest has devolved to the 

disclaimant under a testamentary instrument or by the laws 

of intestacy, the disclaimer must be filed, if of a present 

interest, not later than 9 months after the death of the 

deceased owner or deceased donee of a power of appointment 

andL if- of a_il!lu~e_j.nterest, not later than 9 months after 
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the event determining that the taker of the property or 

interest is finally ascertained and the taker's interest is 

indefeasibly vested. The disclaimer must be filed in the 

court of the county in which proceedings for the 

administration of the estate of the deceased owner or 

deceased donee of the power have been commenced. A copy of 

the disclaimer must be delivered in person or mailed by 

certified mail, return receipt requested, to any personal 

representative or other fiduciary of the decedent or donee 

of the power. 

(b) If a property or interest has devolved to the 

disclaimant under a nontestamentary instrument or contract, 

the disclaimer must be delivered or filed, if of a present 

interestt _n~t later than 9 months af~er the effective date 

of the nontestamentary_ inst___!:_U~Qt or-50__!'.kt!_act and, if of a 

future interest, not later than 9 months after the event 

determining that the taker of the property or interest is 

finally ascertained and the taker 1 s interest is indefeasibly 

vested. If the person entitled to disclaim does not know of 

the existence of the interest, the disclaimer must be 

delivered or filed not later than 9 months after the person 

learns of the existence of the interest. The effective date 

of a revocable instrument or contract is the date on which 

the maker no longer has power to revoke i~ or to tr~nsfer to 

the maker or another the entire le,2_al and eg_uitable 
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ownershiE of the interest. The disclaimer or a copy of the 

disclaimer must be delivered in Eerson or mailed b:t 

certified mail, return receipt reguested, to the person who 

has legal title to or possession of the interest disclaimed. 

(c) A surviving joint tenant may disclaim as a separate 

interest any property or interest in property devolving to 

the joint tenant by right of survivorship. A surviving joint 

tenant may disclaim the entire interest in any property or 

interest in the property that is the subject of a joint 

tenancy devolving to the joint tenant if the joint tenancy 

was created by act of a deceased joint tenant, the survivor 

did not join in creating the joint tenancy, and the survivor 

has not accepted a benefit under it. 

t3tll ~he--iftstrttmeftt-or-reftttneiation-mttst-be-reeeived 

by-the-transferor-of-the-interest,-his-legal-representative, 

the-persona¼-representative-of-a--deeeased--transferor,--the 

trdstee--of--any-trdst-in-wh½eh-the-interest-being-renottneed 

exists 7 -or-the-holder-of-the-iegai-title-to-the-property--to 

whieh--the-interest-reiatesa-~o-be-effective-for-pdrposes-of 

determining-inheritanee-and--estate--taxes,--the--instrttment 

mttst--be--received-not-iater-than-the-date~whieh-is-9-months 

a£ter-the-¼ater-0£-the-date-on-which-the--trans£er--ereatin9 

the--interest--in--a-person-is-made-or-the-date-on-which-the 

person-attains-¼8-years-of-agea-1£--the--eircttmstanees--that 

establish--the--ri9ht--of--a--person-to-renodnee-an-interest 
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arise-as-a--restt¼t--o£--the--death--or--an--indi•idaal 7 --the 

instrttment--mast--a¼so--be--£i¼ed-in-the-eottrt-of-the-coanty 

where--proeeedi"9s--eoneerni"g--the--deeedent~s--estate--are 

pending-or-where-they-wott¼d-be-pending-iE-eo.lllllleneed. If real 

property or an interest therein in the property is renottneed 

disclaimed, a copy of the renttneiation disclaimer may be 

recorded in the office of the eodnty clerk and recorder of 

the county in which the rea¼-estate-is-sitaeted property or 

interest disclaimed is located. No-person-entit¼ed-to-a-eopy 

o£--the--instrttment-is-¼iab¼e-£or-any-proper-distribation-or 

disposition-fflftde-withoat-actaa¼-notiee-of-the--reftttneiation, 

and-no-person-ftlt!lking-a-proper-distribtttion-or-disposition-in 

re¼iance--apon--the--renttneiation--is--¼iab¼e--£or--any-saeh 

distribtttion-or-dispesition-in-the-absenee-0£-acttta¼--notiee 

that--an--aetion-has-been-institated-eontesting-the-va¼idity 

of-the-renttnciationa 

(3) The disclaimer must: 

(a) describe the property or interest disclaimed; 

ill declare the 

disclaimer!_ and 

disclaimer and 

{c) be signed by the disclaimant. 

extent of 

(4) The following are the effects of a disclaimer: 

the 

_hl Hn¼ess-the-transferor-of-the-interest-has-otherwiee 

pro•ided,--the !!. property or an interest renounced in 

property devolves to a disclaimant under a testamentary 
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instC"ument, under a ~wer of a2pointment exercised b:,'. a 

testamentar~ instrument, or under the laws of intestac~ and 

the decedent has not erovided for another dis2osition of 

that interest, s_hould i!_b~di_sclaimed 1 or of disclaimed or 

failed interests in general, the disclaimed interest 

devolves as thottgh if the persen-Penettne¼ng disclaimant had 

predeceased the decedent or, but if the-appo¼fttmeftt-was 

exercised-by-a by law or under the testamentary instrument, 

as-thottgh-the-person-renottne¼ng-had-predeeeased-the-donee-of 

the--power the descendants of the disclaimant would take the 

disclaimant 1 s share by representation were the disclaimant 

to predecease the decedent, the disclaimed interest passes 

by representation to the descendants of the disclaimant who 

survive the decedent. A future interest that takes effect in 

possession or enjoyment after the termination of the estate 

or interest P~"e~need disclaimed takes effect as tho~9h if 

the person--renottneing disclaimant had predeceased the 

decedent or--~he--donee--ot--the--~wer. A renttne-i:a~ion 

disclaimer relates back for all purposes to the date of the 

death of the decedent or-the-donee-0£-the-power. 

(b) If property or an interest in property devolves to 

a disclaimant under a nontestamentary instrument or contract 

and the instrument or contract does not provide for another 

disposition of that interest, should it be disclaimed, or of 

disclaimed or failed___!_!!terests in general, the disclaimed 
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interest devolves as if the disclaimant had predeceased the 

effective date of the instrument or contract, but if by law 

or under the nontestamentary instrument or contract the 

descendants of the disclaimant would take the disclaimant 1 s 

share by representation were the disclaimant to predecease 

the effective date of the ins~~u~nt~ the disclaimed 

interest passes by representation to the descendants of the 

disclaimant who survive the effective date of the 

instrument. A disclaimer relates back for all purposes to 

that date. A future interest that takes effect in possession 

or enjoyment at or after the termination of the disclaimed 

interest takes effect as if the disclaimant had died before 

the effective date of the instrument or contract that 

transferred the disclaimed interest. 

(c) The disclaimer or the written waiver of the right 

to disclaim is binding upon the disclaimant or person 

waiving and on all persons claiming through or under either 

of them. 

(5) tat The right to renottnee disclaim property or an 

interest therein in the property is barred by: 

t¼tl.!l an assignment, conveyance, encumbrance, pledge, 

or transfer of the property or interest, or a contract 

therefor; 

tiit-1.EJ. a written waiver of the right to reftOttnee 

disclaim; 
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t±±±t.l.£1. an acceptance of the property or interest or 

benefit thereunder under it: or 

t±¥till a sale of the property or interest under 

judicial sale made before the renttneiation--is-e££eeted 

disclaimer is made. 

tbt--~he-right-to-renottnee--e~ists--notwithstanding--nny 

iimitation--on--the-interest-0£-the-person-renouneing-in-tfte 

nature-o£-a-spendthri£t-proYision-or-simi¼ar-restrietion7 

tet--A-renttne¼ation-or-a-writte~-wa¼ver-0£-the-right--to 

renottnee--ie--binding--upon--the-person-renottneing-or-person 

waiv¼ng-and-all-pe:rsons-e¼aiming-throttgh-or-under-himo 

(6) This section does not abridge the right of a person 

to waive, release, disclaim, or renounce property or an 

interest therein in property under any other statute. 

(7) Within--38--days-ef-reeeipt-0£-a-written-instrttment 

0£-renanciation-by--the--transferor--oE--the--intereet,--the 

renettneer 7 ----his---leqal---represe"tative,---the---persona¼ 

representative-0E-the-deeedent7-the-trastee-e£-any-trust--in 

whieh--the-interest-beinq-renottneed-exists,-or-the-ho¼der-e£ 

the-legol-t±tle--to--the--property--to--whieh--the--interest 

re¼ates7--as--the--case--may--be7-shal¼-attempt-to-noti£y-in 

writ~ng-those-persons-who-are-knewfl--or--aseertainab¼e--with 

reasenable---di¼igence---who--are--reeipients--or--potentia¼ 

reeipients-0£-the-renottneed-interest-0£-the-renttneiatien-and 

the-interest--or--potentia¼--interest--saeh--reeipient--wil¼ 
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reee¼ve-as-a-result-of-the-renanciation. 

tBt--Any !.!l interest in property which that exists on 

du¼y-¼;-¼9837-may-be-renounced-a£ter--ectober--¼,--i9837--as 

provided--in-this-seetion•-An-interest-that-has-arisen-prior 

to-duly-¼,--¼963,--in--any--person--ether--than--the--persen 

renonne¼ng--¼s--not-desereyed-er-d¼m¼n¼shed-by-any-action-ef 

the--persoft--refteancing--taken--ttnder--this---seetien [the 

effective date of this act] as to which, if a present 

interest, the time for filing a disclaimer under this 

section has not expired or, if a future interest, the 

interest has not become indefeasibly vested or the taker 

finally ascertained may be disclaimed within 9 months after 

[the effective dat_~ .Q!_ t;his ~c_ij," 

Section 6. Section 72-2-102, MCA, is amended to read: 

•12-2-102. Waiver of right to elect and of other rights 

by-spoase. 1..!1 The right of election of a surviving spouse 

and the rights of the surviving spouse to homestead 

allowance, exempt property, and family allowance or any of 

them may be waived, wholly or partially, before or after 

marriage, by a written contract, agreement, or waiver signed 

by the party-va½¥½ng-after-fair-diselosttre surviving spouse. 

(2) A surviving spouse's waiver is not enforceable if 

the surviving spouse proves that: 

(a} the surviving spouse did not execute the waiver 

voluntariln or 
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(b) the waiver was unconscionable when it was executed 

and, before execution of the waiver, the surviving spouse: 

(i} was not provided a fair and reasonable disclosure 

of the property or financial obligations of the decedent; 

(ii) did not voluntarily and expressly waive!. in 

writin.9...!_ any right to disclosure of the property or 

financial obligations of the decedent beyond the disclosure 

provided; and 

(iii) did not have or reasonably could not have had an 

adequate knowledge of the property or financial obligations 

of the decedent. 

(3) An issue of unconscionability of a waiver is for 

decision by the court as a matter of law. 

l!l Unless it provides to the contrary, a waiver of 

-all rights"L tor equivalent languagetL in the property or 

estate of a present or prospective spouse or a complete 

property settlement entered into after or in anticipation of 

separation or divorce is a waiver of all rights to elective 

share, homestead allowance, exempt property, and family 

allowance by each spouse in the property of the other and a 

renunciation by each of all benefits whieh that would 

otherwise pass to h¼m that spouse from the other by 

intestate succession or by virtue of t~e-pre•¼s¼ens-e£ any 

will executed before the waiver or property settlement." 

Section 7. Section 72-2-103, MCA, is amended to read: 
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•72-2-103. Effect of divorce, annulment, or decree of 

separation decree. (1) A--person An individual who is 

divorced from the decedent or whose marriage to the decedent 

has been annulled is not a su·rviving spouse unless by virtue 

of a subsequent marriage he the individual is married to the 

decedent at the time of death. A decree of separation wh±eh 

that does not terminate the status of husband and wife is 

not a divorce for purposes of this section. 

(2) For purposes of chapter 2, parts 2, 6, 7, and 8 and 

of 72-3-501 through 72-3-508, a surviving spouse does not 

include: 

(a) a-perseft an individual who obtains or consents to a 

final decree or judgment of divorce from the decedent or an 

annulment of their marriage, which decree or judgment is not 

recognized as valid in this state, unless ~ftey subsequently 

they participate in a marriage ceremony purporting to marry 

each to the other or s~bseqttefttly live together as ma" 

husband and wife: 

{b) a-perse" an individual who, following a an invalid 

decree or judgment of divorce or annulment obtained by the 

decedent, participates in a marriage ceremony with a third 

person individual; or 

(c) a--persoft an individual who was a party to a valid 

proceeding concluded by an order purporting to terminate all 

marital property rights." 
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Section 8. Section 72-2-104, MCA, is amended to read: 

•72-2-104. Ho~ie±de----ef~eet Effect of homicide on 

intestate succession, wills, !rusts, joint assets, life 

insurance, and beneficiary designations. (1) For purposes of 

this section, the following definitions apply: 

(a) "Disposition or appointment of property" includes a 

transfer of an item of property or any other benefit to a 

beneficiary designated in a gover~inq instrument. 

i!u "Governing instrument'' means a governing instrument 

executed by the decedent. 

t£l 11 Revocable"!_ with res12.ect to a diS£OSition, 

appointment, provision, or nomination, means one under which 

the decedent~ at__!he time of or immediatelL___E~for~ ~atb, 

was alone empo~ered, by law or under the governing 

instrument, to cancel the designation in favor of the 

killer, whether or not the decedent was then empowered to 

designate the decedent in place ot the decedent's killer and 

whether or not the decedent then had capacity to exercise 

the Eower. 

titJ.11 A---9ttrv±v½"g---spottse,---he±r,--or--dev±see An 

individual who feloniously and intentionally kills the 

decedent ±8-"ot-ent±tied-to-any forfeits all benefits under 

the--will--or--tt"der this chapter,--end--the-e8tete-of-the 

deeedeftt--pa88e8--8s--±r--the--kil¼er--hod--predeeeas~d--~he 

25 deeedent.-Property-appo±nted-by-the-w±ii-0£-the-deeedent--to 
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predeeea9ed--the--deeedent with respect to the decedent's 

estateL in~!uding an intestate share, an elective ~ha~e, an 

omitted SEouse's or child's share, a homestead a_llowa_0~e, 

exempt property, and a family allowance. If the decedent 

died intestate, the decedent's intestate estate passes as if 

the killer disclaimed the killer's intestate share. 

tZt--Any--joint-tenant-who-fe~oniotts±y-and-±"tentionally 

kiile-another-;o±nt-tenant-the~eby-e£feets--a--severa"ee--o~ 

the--interest--0£--the--deeedent--so--that--the-share-0£-the 

deeedent-pas9es-as-h±s-property-and-the-kiiier-has-no-r±9ht8 

by-stlrvi~orshipo-~h±s-pro~ision-app±ies-to--joint--tenaneies 

±n--rea±--and--persona±--property,--;o±nt-aecotlnts-±n-ban~s, 

saYings-and-loan--assoeiations,--eredit--ttn±ons,--and--other 

instit~tions,--and--any--other--forffl--of--eo-ownership--with 

sttrv±vorship-ineidentso 

t3t--A--named--bene£½eiary--of--a--bond,--±i£e-insttranee 

poliey,-or-other-eontraettta±-arrangement-who-felonio~s±y-and 

intentional±y-kills-the-pr±neipai-obligee-or-the-person-tlpon 

whose-~±fe-the-poliey-±9--isstted--is--not--entitieO--to--any 

benefit---ttnder--the--bond,--po±iey,--or--other--eontracttlal 

arran9ement,-and-it-beeomes-payab±e-ae-thott9h-the-~il¼er-had 

predeeeased-the-dee~d~nto 

f4t--Any-other-aeqtti~±tien-o£-property--o~--±ntere~t--by 

th~---kiite~---shall--be--treftted--in--aeeo~d~~ee--w±th--the 
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prineipies-of-th±s-seetion. 

t5t--A-Einai-;ad9ment-or--eonvtetion--of--feioniotts--and 

intent±e~ai--~iii±n9--is--eoneiHS±ve--for--pttrpose~--of-th±s 

seet±on,-fn-the-abeenee-of-a--eonY±etion--of--Ee±on±oa9--and 

±ntentionaf---~±i±±ng7---the---eoart---may--determ±ne--by--a 

preponderanee-of-ev±denee-whether-tne-k±ii±ng-was--feion±eae 

and-intentionai-£or-par~oeee-o£-thie-eeetiono 

t6t--~h±e--seetion--doee--not--effeet--the-r±ghts-o£-any 

person-who7-before--r±9hts--ander--th±e--seet±on--have--been 

adjttd±eated,-parehaees-from-the-k±iier-for-vaiae-and-w±thoat 

not±ee--property-wh±eh-the-k¼lier-wottld-have-aeqtt¼red-exeept 

for-this-seet±o"7-bat-the-k¼l¼er-±s-¼±able-£or-the-amottftt-of 

the-proceed9-0r-the-valtte-of--the--propertyT--~ny--ift9tlra"ee 

eompany,--ba"k7-or-other-ob¼%9or-mak±n9-payment-aeeorrl~"g-to 

the-terme-of-±ts-pol±ey--or--obl±9at±o"--±s--not--l±able--by 

reaeon--0£--th±s--9eet±on--anle9e--pr±or--to--payme"t-±t-hae 

reee±ved-at-±te-home-o£f±ee--or--pr½ne~pat--addrese--written 

not±ee-of-a-cia±m-ttnder-th±e-seet±o"~ 

ill The felonious and _l_0tentional killing of the 

decedent: 

(a) revokes any revocable: 

(i) disposition or appointment of property made by the 

decedent to the killer in a governing instrument; 

(ii} provision in a governing instrument conferring a 

general or nongeneral power of appointment on the killer~ 
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and 

.!.J:..l.ll nomination of the killer in a governing 

instrument, nominating or appointing the killer to serve in 

any fiduciary or representative capacity, includin,2 a 

personal representative, executor, trustee, or agent; and 

i!:Ll_ §evers th~ intere~ts of th~ qecedent and killer in 

property held by them at the time of the killing as joint 

tenants with the right of survivorship and transforms the 

interests of the decedent and killer into tenancies in 

common. 

(4) A severance under subsection (3)(b) does not affect 

~third-party interest in property acquired for value and 

in good faith reliance on an apparent title by survivorship 

in the killer unless a writing declaring the severance has 

been noted.! r e_g__i st e r~d_! filed 1 or recorded in records 

appropriate to the kind and location of the property, which 

records are relied upon, in the ordinary course of 

transactions involvin_g_ such property, as evidence of 

ownership. 

(5} Provisions of a governing instrument that are not 

revoked by this section are given effect as if the killer 

disclaimed all revoked provisions ----2!...t_ in the case of a 

revoked nomination in a fiduciary or representative 

capacity, as if the killer predeceased the decedent. 

(6) A wrongful acquisition of property or interest by a 
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killer not covered by this section must be treated in 

accordance with the principle that a killer cannot profit 

from the killer's wrong. 

(7) After all right to appeal has been exhausted, a 

judgment of conviction establishing criminal accountability 

for the felonious and intentional killing of the decedent 

conclusively establishes the convicted individual as the 

decedent 1 s killer for purposes of this section. ln the 

absence of a conviction, the court, upon the petition of an 

interested person, shall determine whether, under the 

preponderance of evidence standard, the individual would be 

found criminally accountable for the felonious and 

intentional killing of the decedent. If the court determines 

that under that standard the individual would be follnd 

criminally accountable for the felonious and intentional 

killing_ of ___ ~he decedent, the determination conclusively 

estab1ishes that individual as the decedent's killer for 

purposes of this section. 

(8) (a) A payer or other third party is not liable for 

having made a payment or transferred an item of property or 

any other benefit to a beneficiary designated in a governing 

instrument affected by an intentional and felonious killing, 

or for having taken any other action in good faith reliance 

on the validity of the governing instrument, upon request 

and satisfactorL...E,roof of the decedent 1 s deat!i~ before t.he 
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payor or other third party received written notice of a 

claimed forfeiture or revocation under this section. A payor 

or other third party is liable for a payment made or other 

action taken after the payor or other third party received 

written notice of a claimed forfeiture or revocation under 

this section. 

~ Written notice of a claimed forfeiture or 

revocation under subsection ~ must be mailed to the 

payor's or other third party's main office or home by 

certified n~il, return receipt requested, or served upon the 

payor or other third party in the same manner as a summons 

in a civil action. Upon receipt of written notice of a 

claimed forfeiture or revocation under this section, a payer 

or other third party may pay any amount owed or transfer or 

deposit any item of property held by it to or with the court 

having jurisdiction of the probate proceedings relating to 

the decedent's estate or, if no proceedings have been 

commenced, to or with the court having jurisdiction of 

probate proceedings relating to decedents' estates located 

in the county of the decedent's residence. The court shall 

hold the funds or item of property and, upon its 

determinatio11 under this section, shall order disbursement 

in accorda11ce with the determination. Payments, transfers, 

or deposils mgde to or with the court discharge the payor or 

other third~ from all claims for the value of amounts 
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paid to or items of property transferred to o~osited 

with the court. 

(9) (a) A person wha purchases property for value and 

without notice or who receives a payment or other item of 

property in partial or full satisfaction of a legally 

enforceable obligation 1s neither obligated under this 

section to return the payment, item of property, or benefit 

nor liable under this section for the amount of the payment 

or the value of the item of property ~_Q_e~fit._HQwever, a 

person who, not for value, receives a payment, item of 

12ro12erti, or other benefit to which the 12:erson is not 

entitled under this section is obligated to return the 

12a::tmen t, item of Eroeerty, or benefit, or is 2ersonally 

liable for the amount of the payment or the value of the 

item of property or benefit, to the person who is entitled 

to it under this section. 

(b) If this section or any part of this section is 

preempted by federal law with respect to a payment, an item 

of property, or any other benefit covered by this section, a 

person who, not for value, receives the payment, item of 

12:ropert;{, or other benefit to which the person is not 

entitled under this section is obligated to return the 

e:ayment, item of proeert:t, or benefit, or is eersonally 

liable for the amount of tti_e ~mentor the value of the 

item of property or benefit, to the person who would have 
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been entitled to it were this section or part of this 

section not preempted. 

t~ti!.Ql For the purposes of this section, a felonious 

and intentional killing includes a deliberate homicide as 

defined in 45-5-102 and a mitigated deliberate homicide as 

defined in 45-5-103." 

Section 9. Section 72-2-105, MCA, is amended to read: 

•12-2-105. Contracts concerning succession. ( 1) A 

contract to make a will or devise or not to revoke a will or 

devise or ta die intestate, if executed after July 1, 1975, 

ean ~ be established only by: 

(a) provisions of a will stating material provisions of 

the contract; 

(b) an express reference in a will to a contract and 

extrinsic evidence proving the terms of the contract; or 

(c) a writing signed by the decedent evidencing the 

contract. 

(2) The execution of a joint will or mutual wills does 

not create a presumption of a contract not to revoke the 

will or wills. 11 

Section 10. Section 72-2-201, MCA, is amended to read: 

"72-2-201. Intestate estate. ill Any part of the ~ 

decedent's estate or-a-deeerl~nt not effectively disposed of 

by h±s will passes by intestate succession to h±s the 

decedent's heirs as prescribed in th~-foiiow±n9-~~etio~s-0£ 
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this-code chapters l through 5, except as modified by the 

decedent 1 s will. 

(2) A decedent may by will expressly exclude or limit 

the right of an individual or class to succeed to property 

of the decedent passing by intestate succession. If that 

individual or a member of that class survives the decedent, 

the share of the decedent's intestate estate to which that 

individual or class would have succeeded passes as if that 

individual or each member of that class had disclaimed an 

intestate share.'' 

Section 11. Section 72-2-202, MCA, is amended to read: 

"72-2-202. Share of spouse. The intestate share of th~ 

a decedent's surviving spouse is: 

(1) if--there--i$--"o--ett~vtYin9--~$$~e-or-if-there-are 

sttrvivin9-issae-a¼¼-0£--whom--are--iss~e--0£--the--sur~±v±ng 

spoase-aiso, the entire remaining intestate estate lf..:_ 

(a} no descendant or parent of the decedent survives 

the decedent; or 

t%t1EJ_ ¼f-there-are-sttrv±v±ng-±sstte-one-or-more-of-whoffl 

are-not-issae all of the decedent's surviving descenda11ts 

are also descendants of the surviving spouse,-as-fo±±ows~ 

tat--±f--there--is-sttrvtving-on¼y-one-ehild-or-the-±ssae 

of-one-eh±¼d,-one-ha½f-of-the-intestate-estate; 

tbt--±£-there-are-sttrv±ving-twe-or--fflore--ehi½dren1--the 

±sstte--of--two--or--more--deeeased--eh±½dren,-or-one-or-more 
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ehi¼dren-and-the-±sstte-of-one--or--fflore--deeeased--eh±½dren, 

one-third--0£--the--±ntestate--estate and there is no other 

descendant of the surviving spouse who survives the 

decedent.!. 

P! the first $200,000, 12lus three-fourths of an::r: 

balance of the intestate estate! if no descendant of the 

decedent survives the decedent but a parent of the decedent 

survives the decedent; 

(3) the first $150,000, plus one-half of gny balance of 

the intestate estater if all of the decedent's surviving 

descendants are also descendants of the surviving spouse and 

the surviving spouse has one or more surviving descendants 

who are not descendants of the decedent.!. 

ill the first ~lOO!QOO, plus one-half of any balance of 

the intestate estate, if one or more of the decedent's 

surviving descendants are not descendants of the surviving 

_spouse." 

Section 12. Section 72-2-203, MCA, is amended to read: 

•72-2-203. Share of heics other than surviving spouse. 

~he~ part of the intestate estate not passing to the 

decedent's surviving spouse under 72-2-202, or the entire 

intestate estate if there is no surviving spouse, passes as 

follows in the following order to the individuals designated 

below who survive the decedent: 

( l) to the ~~s~e--of-the-deeedent;-if-they-are-a¼±-0£ 
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eq~aiiy,-b~t-ir-of-~neqt:1:ai-de9ree,-then-those-0£-More-remote 

degree-take decedent's descendants by representation; 

( 2) if there is no surviving teet:1:e desc~ndant, to hi!I 

parent-or the decedent's parents equally if both survive or 

to the survivin.9.......E.arent; 

( 3 J if there is no surviving ieette-or descendant or 

parent, to the brothers-a"d--sisters--and--the--ehiidren--or 

graftdeh±idre"-o~-any-deeeased-brother-or-sister, descendants 

of the decedent's .earents or either of them by 

representation; 

( 4) if there is no surviving ~sstte descendant, pa~ent, 

brother,--s±ster, or ehildren-or-grendeh±ldren-0£-a-deeeeeed 

brother-or-sister,-to-the--next--0£--k±n--±n--eqtta¼--degree, 

exeept--that--where-there-are-two-or-more-eoiieterai-kindred 

in-e~~ai-degree-bHt-eiaiming--throH9h--d±f£erent--aneestore, 

those--who--e%eim--throH9h--the--neerer--eneestore--m~st--be 

preferred--to-those-eieim±n9-thro~9h-e"-aneestor-more-remote 

descendant of a parent and the decedent is: 

(a) survived by one or more grandparents or descendants 

of grandparents: 

(i) one-half to: 

(A) the decedent's paternal grandparents equally if 

both survive; 

{B) the surviving paternal grandpa~ent~ or 
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19 the descendants of the decedent's Eaternal 

grandparents or either of them if both are dec~a_§e_Q, 

descendants taking by representation; and 

the 

1J:....U the other one-half to the decedent's maternal 

relatives in the same manner; or 

ill not survived by a grandparent or descendant of a 

grandparent on either the paternal or the maternal side, the 

entire estate to the decedent's relatives on the other side 

in the same manner as the half," 

Section 13. Section 72-2-204, MCA, is amended to read: 

•72-2-204. Representation . .LU As used in this sectionL 

the following definitions apply: 

~ 
11 Deceased descendant", "deceased .12.aren~" r or 

"deceased grandpa~l}_t_" means a descendant, par~!"!~ or 

grandparent who either predeceased the decedent or is 

considered to have....eredeceased the decedent under 72-2-20~-

ill "Survivin.9. descendant'' means a descendant who 

neither predeceased the decedent nor is considered to have 

Eredeceased the decedent under 72-2-20~. 

(2) (a) If repre~ent~tio~--±s-ea±¼ed-£or-by-th±~-eode~ 

under 72-2-203(1), a decedent's intestate estate or a.~ 

£!__ the intestate estate passes by repr~sentation ~o the 

decedent's descendc:.nts, the estate ~t of the estate is 

divided into decedent's descendants and the estate or part 

of the estate is divided into as many~~} shares as there 
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are: 

.LlJ. surviving heirs descendants in the nearest-deg~ee 

o£-k±nsh±p-and-deeea~ed-persons-tn-the-same-degree-who--ie£~ 

isstte--wh0--s~rv±ve-the-deeedent7-eeeh-s~rvivin9-heir-in-the 

nearest-deg~ee-reeeiving-one-share-and--the--s~are--oi--eaeh 

deeeased--person--in-the-same-deg~ee-bein9-divided-among-his 

isstte-in-the-same-manner generation nearest to the decedent 

that contains one or more surviving descendants; and 

(ii) deceased descendants in the same generation who 

left surviving descendants, if any. 

(b) Each surviving descendant in the nearest generation 

is allocated one share. The remaining shares, if any, are 

combined and then divided in the same manner among the 

surviving descendants of the deceased descendants as if the 

surviving descendants who were allocated a share and their 

surviving descendants had predeceased the decedent. 

ill (a) If, under 72-2-203(3) or ill~ a decedent 1 s 

intestate estate or a part of the intestate estate passes by 

representation to the descendants of the decedent's deceased 

parents or either of them or to the descendants of the 

decedent's deceased paternal or maternal grandparents or 

either of them, the estate or part of the estate is divided 

into as many equal shares as there are: 

(i) surviving descendants in the generation nearest the 

deceased Earents or either of them or nearest the deceased 
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grandparents or either of them that contains one or more 

surviving descendants; and 

(ii) deceased descendants in the same generation who 

left surviving descendants, if any. 

(b) Each surviving descendant in the nearest generation 

is allocated one share. The remaining shares, if any, are 

combined and then divided in the same manner among the 

surviving descendants of the deceased descendants as if the 

surviving descendants who w~re allocated a stare and their 

surviving descendants had predeceased the decedent.'' 

Section 14. Section 72-2-205, MCA, is amended to read: 

•72-2-205. Requirement that heir survive decedent by 

for one hundred twenty hours. A"y-~ereo" An individual who 

fails to survive the decedent by 120 hours is deemed 

considered to have predeceased the decedent for purposes of 

homestead allowance, exempt property, and intestate 

succession, and the decedent's heirs are determined 

accordingly. If the-t±me-oE-death-0£-the-deeede"t-or-oi-the 

pereo"-who-wottld-ot~~rwiee-b~-a"-hei~-or-the-tifflee-0£--death 

oE--both--ea""ot--be--determ±"ed--a"d it ea""ot--be is not ----

established by clear and convincing evidence that the-perseft 

an individual who would other~ise be an heir ha~ survived 

the decedent by 120 hours, it is deemed considered that the 

perso" j_n_Li_~_~_h2_ual failed to survive for lhe required per-iod. 

This section is not to be applied where l!_ its application 
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would result in a taking of intestate estate by the state 

under 72-2-207.'' 

Section 15. Section 72-2-206, MCA, is amended to read: 

•72-2-206. Advancements. L_U lf o-person an individual 

dies intestate as to all hie or a portion of the 

individual's estate, property whieh-he the decedent gave i~ 

his during the decedent's lifetime to an individua!_who~ at 

the decedent's de~~h! is an heir is treated as an 

advancement against the iaeter~s heir's intestate share of 

the-e~eate only if~ 

(a) the decedent declared in a contemporaneous writing 

by--the--deeede~t or the heir acknowledged in writing by-the 

heir-to-be that the gift is an advancement; or 

(b) the decedent's contemporaneous writing or the 

heir 1 s written acknowledgment otherwise indicates that the 

gift is to be taken into account in computing the division 

and distribution of the decedent's intestate estate. 

ill For t"¼~--parpose purposes of subsection (1), t~e 

property advanced is valued as of the time the heir came 

into possession or enjoyment of the property or as of the 

time of deat"-0£ the deeedeftt decedent's death, whichever 

first occurs. 

J.21 If the recipient of the property fails to survive 

the decedent, the property 1s not taken into account in 

computing the division and distribution of the decedent's 
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intestate share-~o-be--reeeived--by--tne--reci~ieftti~--isstte 

estate, unless the deciaratieft-e~-eeknowiedgffleftt decedent's 

contemporaneous writing provides otherwise." 

Section 16. Section 72-2-207, MCA, is amended to read: 

•12-2-207. No taker ---e~eheet-to-stete. If there is no 

taker under the provisions of Tr-z-rer--aftd--7i-%-%63 this 

chapter, the intestate estate passes to the state of 

Montana." 

Section 17. Section 72-2-210, MCI\, is amended to read: 

"72-2-210. Persons Individuals related to decedent 

through two lines. ~-perso~ An individual who is related to 

the decedent through two lines of relationship is entitled 

to only a single share based on the relationship that would 

entitle n±m the individual to the larger share.'' 

Section 18. Section 72~2-212, MCA, is amended to read: 

•72-2-212. Afterbo~n heirs. Re%~tivee-e£-the-deeedent 

eenee±ved-be£o~e-n±e-death-bttt-borft-tnerea£ter-inhertt-a~-±£ 

they-had-beeft-born-±n--the--¼ifet±me--0£--tne--deeedeftt• An 

individual in gestation at a particular time is treated as 

living at that time if the individual lives 120 hours or 

more after birth." 

Section 19. Section 72-2-213, MCA, is amended to read: 

•72-2-213. Bet8biishment--o£--~8rent-eh±id Parent and 

child relationship. ill f£ Except as provided in subsections 

(2) and {3}, for the purposes of intestate succession,-a 
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relat¼enehip-e£-parent-a"d--eh±td--mttst--be--estabit~~ed--ee 

determ¼ne--etteeeeeieft by, 

individual is the child of 

through, or 

the child 1 s 

from a person~~ 

natural £?rents 1 

regardless of their marital status. The parent and child 

relationship may be established under Title 40, chapt~~ 6, 

part 1, 

t±till An adopted perooft individual is the child of an 

adopting parent or parents and not of L11e natural parents, 

exee~t--that but adoption of a child by the spouse of a 

either natural parent has no effect on: 

J.il the relationship between the child and either 

natural parent~ or 

(b) the right of the child or a descendant of the child 

to inherit from or through the other natural parent. 

trt--fn-eases-not-eo~ererl-by-ettb9eetion-trt,-a-person-is 

the-eh±%d-of-¼ts-parents-regarrllee9-0£-the-fflar±ta%-stat~~-o~ 

±ts-parents,-and-the-parent-end-ehild--relations~ip--May--be 

e~teb¼¼shed--ttnder--the--Hniform--Pare~tage--Aet,--~±tle-49, 

ehapter-6 7 -part-iT 

(3) Inheritance from or through a child by either 

natural parent or the parent's kindred is precluded unless 

that natural parent has openly treated the child as the 

parent's and has not refused to support the child.'' 

Section 20. 

"72-2-214. 

Section 72-2-214, MCA, is amended to read: 

Alienage. No per9on individual 
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disqualified to take as an heir because he the individual or 

a-person an individual through whom he the individual claims 

is or has been an alien tln±ess--the--eo~ntry--±n--whieh--he 

res¼des-does-not-a¼iow-reeiproeity. 1
' 

NEW SECTION. Section 21. Debts to decedent. A debt 

owed to a decedent is not charged against the intestate 

share of any individual except the debtor. If the debtor 

fails to survive the decedent, the debt is not taken into 

account in computing the intestate share of the debtor's 

descendants. 

Section 22. Section 72-2-301, MCA, is amended to read: 

"72-2-301. Who m.ay make a will. Any--person 

individual 18 or more years of age who is of sound mind 

make a will.u 

An 

may 

Section 23. section 72-2-302, MCA, is amended to read: 

"72-2-302. Execution -- witnessed wills -- holoqraphic 

wills. 1!.l Except as provided ~or--hoiogra~h±e---w±¼¼~T 

wr±t±n9s--w¼thi"--~~-r-3±i 7 --and--w±iis--w±thin in 72-2-303, 

72-2-306, 72-2-31~, and subsection (2) of th~~ection, 

every~ will ehe±T ~ust be~ 

~ in writing__!_ 

fil signed by the testator or in the testator's name by 

some other per~on individual in the testator's conscious 

presence and by t,~~ the testator's direction!... and 

1~) ohaii--be signed by at least two per~on~ 
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individuals1_ each of whom :::,,i.9!!~¢ ~thin a reasonable time 

after having witnessed either the signing of the will as 

the testator's described in subsection l.lJj__tl_) or 

acknowledgment of the that signature or acknowledgment of 

the will. 

(2) A will that does not comply with subsection (1) is 

valid as a holographic will, whether or not witnessed, if 

the signature and material portiQns of the document are in 

the testator's handwriting. 

ill Intent that the document constitute the testator's 

will may be established by extrlDsi~ evidence, including, 

for holographic wills, portions of the document that are not 

in the testator's handwriting." 

Section 24. Section 72-2-304, MCA, is amended to read: 

"72-2-304. Self-proved will. (1) A"y ~ will may be 

simultaneously executed, attested, and made self-proved by 

acknowledgment thereof by the testator and affidavits of the 

witnesses, each made before an officer authorized to 

administer oaths under the laws of the state where in which 

execution occurs and evidenced by the officer"s certificate, 

under official seal, in substantially the following form: 

I, .•.....•.. , the testator, sign my name to this 

instrument this .....• day of ...... , 19 .... , and being 

first duly sworn, do hereby declare to the undersigned 

authority that I sign and execute this instrument as my ¼a9t 
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will and that I sign it willingly {or willingly direct 

another to sign for me), that I execute it as my free and 

voluntary act for the purposes therein expressed, and that I 

am 18 years of age or older, of sound mind, and under 

constraint or undue influence. 

Testator 

no 

We, .......... , the witnesses, sign our 

names to this instrument, being first duly sworn, and do 

hereby declare to the undersigned authority that the 

testator signs and executes this instrument as his-iaet the 

testator's will and that k~ the testator signs it willingly 

(or ~illingly directs another to s1gn for kim the testator), 

e"d that each of us, in the presence and hearing of the 

testator, hereby signs this will as witness to the 

testator's signing, and that to the best of our knowledge 

the testator is 18 years of age or older, of sound mind, and 

under no constraint or undue influence. 

THE STATE OF .......•...... 

COUNTY OF 

Witness 

Witness 

Subscribed, sworn to, and acknowledged before me by 
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.•........ , the testator, and subscribed and sworn to before 

me by •• , •••••• , and . , ....•..• , witnesses, this . • . • . . day 

of 

(SEAL) (Signed) .................. . 

(Official capacity of officer) 

(2) An attested will may be made self-proved at any 

time ~ttb~eqtte~t-to after its execution be--mede--se¼f-p~o•ed 

by the acknowledgment thereof by the testator and the 

affidavits of the witnesses, each made before an officer 

authorized to administer oaths under the laws of the state 

where in which the acknowledgment occurs and evidenced by 

the officer's certificate, under the official seal, attached 

or annexed to the will in substantially the following form: 

THE STATE OF ....•..••..... 

COUNTY OF 

We, and ••.•..•..• , the testator 

and the witnesses, respectively, whose names are signed to 

the attached or foregoing instrument, being first duly 

sworn, do hereby declare to the undersigned authority that 

the testator signed and executed the instrument as h±s--±ast 

the testator's will and that he-h8d the testator signed 

willingly ior willingly directed another to sign for him~ 

testatorh ~"d that he the testator executed it as ~is the 

testator's free and voluntary act for the purposes therein 
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expressedL and that each of the witnesses, in the presence 

and hearing of the testator, signed the will as witness and 

that to the best of hie the witness's knowledge the testator 

was at that time 18 or-more years of age or older, of sound 

mind, and under no constraint or undue influence. 

Subscribed, sworn to, and 

Testator 

Witness 

Witness 

acknowledged before me by 

•..•..••.. , the testator, and subscribed and sworn to before 

me by •.•••••••• and .......... , witnesses, this . • • . • • day 

of 

(SEAL) (Signed) ..•..•.•.•••••••••• 

{Official capacity of officer) 

(3) A signature affixed to a self-proving affidavit 

attached to a will is considered a signature affixed to the 

will if necessar~rove the will's due execution." 

Section 25. Section 72-2-305, MCA, is amended to read: 

"72-2-305. Who may witness. ( 1) A."y--perso" 

individual generally competent to be a witness may act as 

witness to a will. 

An 

a 

(2) A The~i~ of a will is-not-inv~¼±d-beea~~e-the 

"i±±-is-signed by an interested witness does not invalidate 

the will or an,Y___..E_rovision of it. 11 
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Section 26. Section 72-2-306, MCA, is amended to read: 

RJ2-2-306. Choice of law as to execution. A written 

will is valid if executed in compliance with 72-2-302 or 

~i-~-383 [section 34] or if its executivn complies with the 

law at the time of execution of the place where the will is 

executed or of the law of the place where at the time of 

execution or at the time of death the testator is domiciled, 

has a place of abode, or is a national.'' 

Section 27. Section 72-2-311, MCA, is amended to read: 

R72-2-311. Incorporation by reference. Any~ writing in 

existence when a will is executed may be incorporated by 

reference if the language of the will manifests this intent 

and describes the writing sufficiently to permit its 

identification. 11 

Section 28. Section 72-2-312, MCA, is amended to read: 

•72-2-312. Separate writing identifying disposition of 

tangible personal property. (1) Whether or not the 

provisions relating to holographic wills apply, a will may 

refer to a written statement or list to dispose of items of 

tangible personal property not otherwise specifically 

disposed of by the will, other than money,--e¥tdeftees--o£ 

iftdebtedfteee,---doeamente---er--t~t%e,--and--~eearities--e"d 

property-ased-tn-trede-or-b~s¼ness. 

(2) To be admissible under this section as evidence of 

the intended disposition, the writing must ett~er be in-the 
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2 and must describe the items and the devisees with reasonable 
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certainty. 

(3) The writing may be: 

{a) referred to as one to be in existence at the time 

of the testator's death; 

(b) prepared before or after the execution of the will; 

(c) altered by the testator after its preparation; and 

(d) a writing wn±eh ~ has no significance apart from 

10 its effect upon the dispositions made by the will." 

11 
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Section 29. Section 72-2-313, MCA, is amended to read: 

•12-2-313. Events of independent significance. A will 

may dispose of property by reference to acts and events 

whteh that have significance apart from their effect upon 

the dispositions made by the will, whether they occur before 

or after the execution of the will or before or after the 

testator's death. The execution or revocation of a will of 

another person is such an event.'' 

Section 30. Section 72-2-314, MCA, is amended to read: 

"72-2-314. Testamentary additions to trusts. (1) (a) A 

will may validly devise or-beqaest,-the-¥ei±dity-of-whteh-is 

de~e~mineb¼e-by-~he-¼aw-of-th±s-state,-may-be-made-by-a-w±¼l 

property to the trustee of a trust established or to be 

established: 

(i} during the testator's lifetime by the testator~ o~ 
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by the testator and some other personL or by some other 

person, tincluding a funded or unfunded life insurance 

trust, although the trtt~to~ settler has reserved any or all 

rights of ownership of the insurance contractst; or 

(ii) at the testator's death by the testator's devise to 

the trustee if the trust is identified in the testator's 

will and its terms are set forth in a written instrumentL 

tether than a willtL executed beforeL o~ concurrently withL 

or after the execution of the testator 1 s will or in the 

ya¾±d-ia~t another individual's will of-a-per~on-who if that 

other individual has predeceased the testatorL tregardless 

of the existence, size, or character of the corpus of the 

trustt. 

~ The devise is not invalid because the trust is 

amendable or revocable or because the trust was amended 

after the execution of the will or after the testator 1 s 

death ot-the-te~tator. 

J.11 Unless the testator's will provides otherwise, the 

property so devised to a trust described in subsection (1) 

is not deemed-to-be held under a testamentary trust of the 

testator but il becomes a part of the trust to which it is 

given devised and shall must be administered and disposed of 

in accordance with the provisions of the governing 

instrument or-wiil setting forth the terms of the trust, 

including any amendments thereto made before or after the 
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testator's death of-the-testator-tre9ardless-0£-whether-made 

beEore-or-after-the-e~eetttio~-eE-the-testatoris-w±¼lt-and-if 

the-testato~~s-w±¼¼-so-provides,-ineittd±n9-any-amendments-to 

the-tr~st-made-afte~-the-death-of-the-testator. 

ill_ A Unless the testator's will provides otherwis~~ a 

revocation or termination of the trust before the testator's 

death 0£-tke-teetator causes the devise to lapse.'' 

Section 31. Section 72-2-321, MCA, is amended to read: 

•12-2-321. Revocation by writing or act. l!.l A will or 

any part thereof of a will is revoked: 

t±tUJ. by executing a subsequent will whieh that 

revokes the p~ior previous will or part expressly or by 

inconsistency; or 

titQU by be¼n9-btlrned,-torn,-eanee¼ed,-ob¼itereted,-or 

deetroyed performing a revocatory act on the will if the 

testator performed the act with the intent and for the 

purpose of revoking it-by-the-testator the will or part of 

the will or by i.!_ another person individual performed the 

act in hie the testator's conscious presence and by hi~ the 

testator 1 s direction. For purposes of this subsection (b), 

urevocatory act on the will'' includes burnin.9...r tearing.! 

canceling, obliterating, or destroying the will or any part 

of it. A burning, tearing, or canceling is a revocatory act 

on the will, wheth~r or not the burn, tear, or cancellation 

touched any of the words on the will. 
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ill If a subsequent will does not expressly revoke a 

ereviou~ ~ill, the execution of the subsequent w1ll wholly 

revokes the previous will by inconsistency if the testator 

intended the subsequent will t0 replace rather than 

supplement the previous will. 

(3) The testator is presumed to have intended a 

subsequent will to replace rather than supplement a previous 

will if the subsequent will makes a complete disposition of 

the testator's estate. If this presumption arises and is not 

rebutted by clear and convincing evidence, the previous will 

1s revoked and only the subsequent will is operative on the 

testator's death. 

ill The testator is Eresumed to have intended a 

subsequent will to supplement rather than repl~ce a previous 

will if the subsequent will does not make a complete 

disposition of the testator 1 s estate. If this presumption 

arises and is not rebutted by clear and convincing evidence, 

the subsequent will revokes the previous will only to the 

extent the subsequent will is inconsistent with the previous 

will and each will is fully operative on the testator's 

death to the extent the~ are not inconsistent.~ 

Section 32. Section 72-2-322, MCA, is amended to read: 

•12-2-322. Revocation by divorce--or--annHiment------ne 

reYoeation-by-other change in of circumstances. t¼t-%£-a£ter 

exee~t±n9--a--w¼ll--the-teetetor-±s-d~voreed-or-h¼e-marr¼age 

-55-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0431/01 

ann~iledr-the-divoree-or-ann~¼ment-revo~e~--any--d+epoe±t±on 

or--appointme"t--0£--pro~erty-made-by-the-will-to-the-former 

epo~~e,-any-~rovieion-eonferring-e-general-or-epee±al--pow~r 

of--appointment--on-the-£ormer-spo~se,-and-any-nominat±on-o£ 

the-£ormer-spotlee--ae--exee~tor,--trttetee,--eoneerva~or,--or 

gttard±an,-~n±ee~-the-wi±l-expressiy-~rovtdee-otherw±eeo 

tit--Property--prevented-£rom-~aeein9-to-a-former-epottse 

beeause-0£-re~oeot±on-by-divoree-or-onnu±ment-paeees--ae--ir 

the--fo~mer-epoaee-fai¼ed-to-ettrv±ve-the-deeede"t,-and-other 

provieione-eenferr±n9-~ome-power-or--o~~±ee--on--the--£ormer 

epottee--are--±nterpreted--ae-if-the-~po~ee-failed-~o-ettr~ive 

the-deeedent-. 

t3t--i£-previe~one-are-revo~ed-~otely-by--t~±e--~eetion, 

they--are--~evived--by--teetatorLs--remarrtege-to-the-former 

spotlee-;-

f4f--For-pttrpoees-of-this-eeetion,-d±voree-or--annulme~t 

means--ony--d±voree--or--annttlfflent--wh±eh--woHld-exetude-t~e 

spouee--ae--a--sttrv±ving--spouee--w±thin--the---meaning---0£ 

TE-%-¼63trt,-A-deeree-of-eeparat¼on-whieh-doee-fto~-term¼nate 

the-stattte-of-httsband-e~d-w¼£e-ie-not-a-d~voree-for-pnrpoeee 

ot-th±e-eeet¼on-;-

+s+--No Except as provided in 72-2-104 and [section 71], 

~ change of circumstances other-than-ae-deeeribed-in-thie 

~eeti-on-revo~ee does not revoke a will or an.Y______E_art of it." 

Section 33. Section 72-2-323, MCA, is amended to read: 
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Revival of revoked will. ( 1) If a ~eeond. "72-2-323. 

subseguent will whieh7-had-it-~emained-e£feetive-et-deet~7 

would-have that wholly revoked the-first ~revious will in 

whele--or-in-part is thereafter revoked by aets a revocatory 

~ under 72-2-321J....!.l..iEl, the first previous will i~ remains 

revoked in-whoie-er--in--pert unless it is revived. The 

E_revious will is revived if it is evident from the 

circumstances of the revocation of the eeeond subsequent 

will or from the testator's contemporary or subsequent 

declarations that he the testator intended the fit-et 

previous will to take effect as executed. 

(2) If a subsequent will that partly revoked a previous 

will is thereafter revoked by a revocatory act under 

72-2-32l(l)(b), a revoked part of the previous will is 

revived unless it is evident from the circumstances of the 

revocation of the subsequent will or from the testator's 

contemporary or subsequent declaration~ that the testator 

did not intend the revoked part to take effect as executed. 

fit.ill If a second subsequent will whieh7--had--it 

remained--e££ee~ive--at--death,--wott±d-have that revoked the 

£irst a previous will in whole or in part is thereafter 

revoked by a-Chird another, later will, the £irsC erevious 

will is remains revoked in whole or in part, except unless 

it or its revoked part is revived. The previous will or its 

revoked part is revived to the extent it appears from the 
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terms of the third later will that the testator intended the 

£irst 2revious will to take effect.'' 

NEW SECTION. Section 34. Writings intended as wills. 

Although a document or writing added upon a document was not 

executed in compliance with 72-2-302, the document or 

writing is treated as if it had been executed in compliance 

with that section if the proponent of the document or 

writing establishes by clear and convincing evidence that 

the decedent intended the document or writing to constitute: 

(1) the decedent's will; 

(2) a partial or complete revocation of the will; 

(3) an addition to or an alteration of the will; or 

(4) a partial or complete [evival of the decedent's 

formerly revoked will or of a formerly revoked portion of 

the will. 

Section 35. Section 72-2-401, MCA, is amended to read: 

"72-2-401. Duty of custodian to--rle¼iver of will -­

liability. t¼t After the death of a testator and on request 

of an interested person, any~ person having custody of a 

will of the testator shall deliver it with reasonable 

promptness to a person able to secure its probate and, if 

none is known, to an appropriate court. 

tlt--Any ~ perso11 who willfully fails to deliver a will 

is liable to any person aggrieved for the~ damages whie~ 

that mdy be sustained by the failure. A~y A person who 
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willfully refuses or fails to deliver a will after being 

ordered by the court in a proceeding brought for lhe purpose 

of compelling delivery is subject to penalty for contempt of 

court." 

Section 36. Section 72-2-402, MCA, is amended to read: 

"72-2-402. Deposit of will with court 

eon£identiaiity----examinetion-by-cone~rvator----deiivery .!E_ 

testator's lifetime. tit A will may be deposited by the 

testator or ~is the testator's agent with any court for 

safekeeping, under rules of the court. The will ~hail must 

be sealed and kept confidential. 

tit During the testator's lifetimeL a deposited will 

~n~±± ~ be delivered only to him the testator or to a 

person authorized 1n writing signed by him the testator to 

receive the will. 

t31 A conservator may be allowed to examine a deposited 

will of a protected testator under procedures designed to 

maintain the confidential character of the document to the 

extent possible and to aee~re ensure that it will be 

resealed and ieft kept on deposit after the examination. 

t4t Upon being informed of the testator's death, the 

court shall notify any person designated ta receive the will 

and deliver it to him that person on request, or the court 

may deliver the w1ll to the appropriate court." 

Section 37. Section 72-2-502, MCA, is amended to read: 
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•72-2-502. Will conetrtted--to ~ pass all property -­

and after-acquired property. A will ie-eonstrtted-to-poss ~ 

provide for the passage of all property which the testator 

owns at h±s death7-ineittd±ng and all property acquired !?.Y_ 

the estate after the exeettt~on--of--the--w±¼i testat~~ 

death.'' 

Section 38. Section 72-2-504, MCA, is amended to read: 

•72-2-504. Choice of law as to meaning and effect of 

w±iis governing instrument. The meaning and legal effect of 

a dispoeitio~--in--a--wi¼½-sha~±-b~ governing instrument is 

determined by the local law of a--par~ietl¼a~ the state 

selected by the te~tetor transferor in hie the governing 

instrument unless the application of that law is contrary to 

the provisions relating to the elective share described in 

part 7, the provisions relating to exempt property and 

allowances described in part 8, or any other public policy 

of this state otherwise applicable to the disposition.'' 

Section 39. Section 72-2-512, MCA, is amended to read: 

"72-2-512. Antilapse deceased devisee class 

gifts. W As used in this section~ the followin_g_ 

definitions aEel_y: 

(al "Alternative devise" means a devise that is 

exEressl~ created b~ the will and that under the terms of 

the will mai'. take effect instead of another devise on the 

haE,eening of one or more events, including survival of the 
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testator or failure to survive the testator! whether an 

event is ex,eressed in condition-precedent, 

condition-subsequent, or any other form. A residuary clause 

constitutes an alternative devise with respect to a 

nonresiduary devise only if the will specifically provides 

that, upon lapse or failure, the nonresiduary devise or 

nonresiduary devises in general pass under the residuary 

clause. 

ill "Class member'1 includes an individual who fails to 

survive the testator but who would have taken under a devise 

in the form of a class gift had the individual survived the 

testator. 

l£l. ''Devise 1
' includes an alternative deviser a devise 

in the form of a class gift, and an exercise of a power of 

a.J?.E.ointment. 

ill "Devisee 11 includes: 

(i) a class member if the devise is in the form of a 

class gift: 

(ii) an individual or class member who was deceased at 

the time the testator executed the testator's will as well 

as an individual or class member who was then living but who 

failed to survive the testator; and 

(iii) an appointee under a power of appointment 

exercised by the testator's will. 

w "Ste,E_child" means a child of the survivin_s, 
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deceased, or former spouse of the testator or of the donor 

of a power of appointm~nt but not~ ~hild 9t~he testator or 

donor. 

(f) ''Surviving devisee'' or ''surviving descendant'' means 

a devisee or a descendant who neither predeceased the 

testator nor is considered to have predeceased the testator 

under LsectiQ~_62l. 

w 11 Testator" includes the donee of a .E_Ower of 

appointment if the power is exercised in the testator's 

will. 

titill. If a devisee who fails to survive the testator 

and is a grandparentL or a i±nea% descendant of a 

grandparent, or a stepchild qf eith~~_the testator or the 

donor of a power of appointment exercised by the testator 1 s 

will, the following apply: of-the-testetor-±~--dead--at--the 

t±me--of--exeetttio"--or--the--w±ii7 --fatis--to--sn~v±ve--the 

te~tator,--or--ie-treated-ae-±f-he-predeeeased-the-teetator, 

the-±sstte-of-the-deeeaeed-dev±see-who-sorvive--the--teetater 

by--ii9--honre--ta~e-in-p%aee-of-the-deeeased-devieee-and-i£ 

they-are-a¼±-0£-the-same-de9ree-of-~±neh±p-to--the--dev±eee, 

they--take--eqnai¼y,--b~t-±f-0£-n~eqaai-degree-then-thoee-of 

more-remote-de9ree-take-by-representat±ono 

tit--ene-who-woaid-ha~e-been-a--dev±see--nnder--a--c¼aes 

g±ft-±f-he-had-enr~±ved-the-testator-±s-treated-ae-a-dev±see 

for--p~rposes--of--this--seet~on--whether-h±s-death-oeetlrred 
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be£ore-er-a£te~-the-exeetl~ion-o£-tne-wiiio 

(a} Except as provided in subsection (2).{_d), it the 

devise is not in the form of a class gift and the deceased 

devisee leaves surviving descendants, a substitute gift is 

created in the devisee's surviving descendants. They take bv 

representation the property to which the_devisee would have 

been entitled had the devisee survived the testator. 

(b) Except as provided in subsection (2](d), if the 

devise is in the form of a class gift, other than a devise 

to ''issue'', "descendants'', ''heirs of the body'', ''heirs'', 

"next of kin", 11 relatives", or "family" or a class described 

by language of similar import, a substitute gift is created 

in the deceased devisee or devisee•s surviving descendants. 

The property to which the devisees would have been entitled 

had all of them survived the testator passes to the 

surviving devisees and the surviving descendants of the 

deceased devisees. Each surviving devisee takes the share to 

which the devisee would have been entitled had the deceased 

devisees survived the testator. Each deceased devisee's 

surviving descendants who are substituted for the deceased 

devisee take by representation the share to which the 

deceased devisee would have been entitled had the deceased 

devisee survived the testator. For e!.!.E_OSes of this 

subsection W, "deceased devisee" means a class member who 

failed to survive the testator and left one or more 
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words of 

survivorship, such as 1n a devise to an individual ''if the 

individual survives me" or in a devise to ''my surviving 

children", are___D_ot1_ in the absence of additional ev!dence~ a 

sufficient indication of an intent contrary to the 

application of this section. 

{d) If the will creates an alternative devise with 

respect to a devise for which a substitute gift is created 

by subsection {2)(a) or 12)(b), the substitute gift is 

superseded by the alternative devise only if an expressly 

designated devisee of the alternative devise is entitled to 

take under the will. 

(e) Unless the language creating a power of appointment 

expressly excludes the substitution of the descendants of an 

appointee for the appointee, a surviving descendant of a 

deceased appointee of a power of appointment may be 

substituted for the appointee under this section, whether or 

not the descendant is an object of the power. 

(3) If, under subsection (2), substitute gifts are 

created and not superseded with respect to more than one 

devise and the devises are alternative devises, one to the 

other, the determination of which of the substitute gifts 

takes effect is resolved as follows: 

(a) Except as E_rov ided in subsection mill, the 

-64-



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0431/01 

devised property passes under the primary substitute gift. 

(b) If there is a younqer-generatio_f! _Q_evise~ the 

devised property .e_asses under the younger-generation 

substit11te gift and not under the primary substitute gift. 

(c) As used in this subsection (3), the following 

definitions a2E!.r_: 

ill "Primary devise 1
' means the devise that would have 

taken effect had all the deceased devisees of the 

alternative devises who left surviving descendants survived 

the testator. 

(ii) 11 Primary substitute gift 11 means the substitute gift 

created with respect to the primary devise. 

(iii) ''Younger-generation devise 11 means a devise that: 

(A) is to a descendant of a devisee of the primary 

devise1. 

1!U is an alternative devise with r~ect to the 

primary devise; 

(C) is a devise for which a substitute gift is ~feated~ 

and 

!_Ql would have taken effect had all the deceased 

devisees who left survivins descendants survived the 

testator except the deceased devisee or devisees of the 

primary devise. 

(iv) ''Younger-generation substitute gift'' means the 

substitute 9.ift created with respect to the 

-65-

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

H 

2, 

LC 0431/01 

younger-generation devise." 

Section 40. Section 72-2-513, MCA, is amended to read: 

"72-2-513. Failure of dev±se testamentary provision. 

(1) Except as provided in 72-2-512, ±£ a devise~ other than 

a residuary devise, that fails for any reason,-±t becomes a 

part of the residue. 

(2) Except as provided in 72-2-512, if the residue is 

devised to two or more persons~ o"d the share of one-of-the 

~ residuary de~isees devisee that fails Eor any reason,--his 

s"ore passes to the other residuary devisee or to other 

residuary devisees in proportion to their--±nterests the 

interest of each in the remainin.9.__.E.art of the residue." 

Section 41. Section 72-2-514, MCA, is amended to read: 

•12-2-514. Nonexoneration ---spee±£te-de¥ise-sub;eet-te 

seettr±ty--interest. A specific devise passes subject to any 

security interest existing at the date of death, without 

right of exoneration, regardless of a general directive in 

the will to pay debts.~ 

Section 42. Section 72-2-515, MCA, Is amended to read: 

•72-2-515. Ademption by satisfaction. ill Property 

whieh tha~ a testator gave in hi~ the testator's lifetime to 

a person is treated as a satisfaction of a devise to-that 

pe~so"T in whole or in part, only if~ 

~ the will provides for deduction of the lifetime 

gif t1. 
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ill or the testator deel-are:!11 declared in a 

contemporaneous writing that the gift ±:!11-to-be-ded~eted-Prom 

the-dev±se-or is in satisfaction of the devise or the 

devisee---ee~~ow¼ed9es--i~--writ±n9--thet--t~e--g±ft--is--±" 

:!!latiefaet~o" that its value is to be deducted from the value 

of the devise; or 

(c) the devisee acknowledged in writinq that the gift 

is in satisfaction of the devise or that its value is to be 

deducted from the value of the devise. 

ill For p~rpose purposes of partial satisfaction, 

property given during the testator's lifetime is valued as 

of the time the devisee came into possession or enjoyment of 

the property or a~-of-the-time-of ~the testator's death e£ 

the-t·este:tor, whichever occurs first . 

ill If the devisee fails to survive the testator~ the 

gift is treated as a full or partial satisfaction of the 

devise, as appropriate, in applying 72-2-512 and 72-2-513, 

unless the testator's contemporaneous writing provides 

otherwise. 11 

Section 43. Section 72-2-516, MCA, is amended to read: 

•72-2-516. Nonademption of specific devises i"--ee~t8±" 

ce:see -- unpaid proceeds of sale, condemnation, or insurance 

sale by conservator or agent. (1) A specific devisee has 

the right to the specifically devised property 1n the 

testator's estate at death and: 
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(a) any balance of the purchase priceL ttogether with 

any security interestt~ owing from a purchaser to the 

testator at death by reason of sale of the property; 

(b) any amount of a condemnation award for the taking 

of the property unpaid at death; 

(c) any proceeds unpaid at death on fire or casualty 

insurance on or other recovery for injury to the property; 

and 

(d} property owned by the testator at hi~ death, and 

acquired as a result of foreclosure or obtained in lieu of 

foreclosure of the security interest for a specifically 

devised obligationL 

(e) real or tangible personal property owned by the 

testator at death that the testator ac_g_uired as a 

re.E_lacement for specifically devised real or tangible 

personal property; and 

if_!_ unless the facts and circumstances indicate that 

ademption of the devise was intended by the testator or 

adem£lion of the devise is consistent with the testator's 

manifested plan of distribution, the value of the 

specifically devised property to the extent the specifically 

devised property is not in the testator's estate at death 

and its value or its replacement is not covered by 

subse_ctions (l)(a) through (l)(e). 

(2} If specifically devised property is sold or 
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mort~ by a conservator or an agent acting within the 

authority of a durable power of attorney for .. an 

incapacitated principal who--is-ttnde~-e-disability or if a 

condemnation awardL or insurance proceeds, or recovery for 

an injury to property are is paid to a conservator or an 

agent acting within the authority of a durable power of 

attorney for a an incapacitated principalL wko-is-nnder-a 

disab½¼½ey,-as-a-resttit-o£-eondefflnation,-r±re7 -or--eastta¼ty7 

the specific devisee has the right to a general pecuniary 

devise equal to the net sale price, the amount of the unpaid 

loan, the condemnation award, or the insurance proceeds~ 

the recovery. ~h~s--snbs~etion-does-not-ap~¼y-±£-a£ter-the 

saie,-eondemnat±on,-or-eas~aity-±t-±~-adjtldieated--tnat--tne 

disabi¼±ty--of--tke--testator--nas--eeased--and-the-testator 

survives-tne-adj~dieation-by-i-yearo 

J..ll. The right of the specific devisee under this 

subsection 11.l is reduced by any right he the devisee has 

under subsection (1). 

(4) For the purposes of the references in subsection 

(2} to a conservator, subsection (2) does not apply if, 

after the sale, mortgage, _cqndernn~tion~ casualty! or 

recovery, it was adjudicated that the testator's incapdcity 

ceased and the testator survived the adjudication by l year. 

ill For the .E}!!_£O Se S of the references in subsec~i~~ 

(2) to an agent acting within the authority of a durdblt:> 
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power of attorney for an incapacitated principal: 

w ''incapacitated principal'' means a principal who is 

an incapacitated personi 

(b) no adjudication of incapacity before death is 

necessar~ 

(c) the acts of an agent within the authority of a 

durable power of attorney are presumed to be for an 

incapacitated principal." 

Section 44. Section 72-2-517, MCA, is amended to read: 

•72-2-517. €~en9es Increase in devised securities 

distr±bttt+o"~-pr½or--to--dea~n accessions. ( l) If the ~ 

testator inte"ded--a--spee+f±e-devise-0£-eerta+" executes a 

will that devises securities rather--tha"--tne--eqnivaie"t 

¥e¼tte--Chereof 7 -tke-9pee±f±e-dev±see-±s-e"t+t¼ed-only-to and 

the testator then owned securities thdt meet the description 

in the will, the devise includes additional securities owned 

by the testator at death to the extent the additional 

securities were acquired by the testator after the will was 

executed as a result of the testator's ownershi£ of the 

described securities and if the securities are of any of the 

following types: 

{a) as--mtteh--of-tke-devised securities as-is-a-part-o~ 

tne-estate-at-t±me-0£-the-testetor~~-death; 

tbt--~"y-add½tio~ai-or--other--~ee~r+t±e~ of the same 

ent+ty-ow"ed-by-the-te~tator organization acquired by reason 
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of action initiated by the entity organization or any 

successor, related, or acquiring org~r1izati0n, excluding any 

see~ri~ie9 acquired by exercise of purchase options; 

tetlE.l securities of another ent±~y--owned--ey---the 

testetor organization acquired as a result of a merger, 

consolidation, reorganization, or other sim±ier---oetion 

initieted distribution by the entity organization or any 

successor, related, or acquiring organization; end or 

tdt1E._l any-add±t±ona¼ securities of the ent±ty-owned-by 

the-te9ta~or same organization acquired as a result of a 

plan of reinvestment. 

(2) Distributions ~rior--to in cash before death with 

respect to a spee±f±ea¼Ty--devi9ed described security not 

pro•ided--for-in-ettb$eet±on-t±t are not part of the 9pec±fie 

15 devise." 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Section 45. Section 72-2-518, MCA, 1s amended to read: 

•72-2-518. No-±mp±ied-exerei~e Exercise of power of 

appointment. A In the absence of g requirement that a power 

of appointment be exercised by a reference to the power or 

by an express or specific reference to the power, a general 

residuary clause in a will or a will making general 

disposition of all of the testator's property do~e--not 

expresses an intention to exercise a power of appointment 

held by the testator tt"lees only if: 

ill 9peeirie-referenee-is-made-to the power or-there-¼e 
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some-other-indicet±en-0£ is a general power and the creating 

instrument does not contain a gift if the power is not 

exercised1 or 

ill the testator's will manifests an intention to 

include the property subject to the power. 11 

Section 46. Sect ion 72-2-519, MCA, is amended to read: 

•72-2-519. Penalty clause for contest ~nenforeeabie. A 

provision in a will purporting to penalize any~ interested 

person for contesting the will or institutin~ other 

proceedings relating to the estate is unenforceable if 

probable cause exists for instituting proceedings."' 

NEW SECTION. Section 47. Scope. In the absence of a 

finding of a contrary intention, the rules of construction 

in this part control the construction of a will. 

Section 48. Section 72-2-601, MCA, is dmended to read: 

"72-2-601. 

will. (1) If 

emitted Entitlement of spouse -- premarital 

a te~tator-fai±~-~o-pro~ide-by-wi±l-for-~i~ 

testator's surviving spouse who married the testator after 

the execution of the will, the omitted surviving spouse 

shall is entitled to receive, as an intestate share, no less 

than the value of the eeme share of the estate he ~ouse 

would have received if the deeeden~-±~ft--no--wili testa~or 

had died intestate as to that po~tion of the te~tator's 

estate, if any, that is neither devised to a child of the 

testator who was born before the testator married the 
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surviving spouse and who is not a child of the surviving 

spouse nor devised or passes under 72-2-512 or 72-2-513 to a 

descendant of such a child, unlessi 

~ it appears from the will th~t-the-o~ieeio~-wee 

t~te~tio~ai or other evidence that the will was made in 

contemplation of the testator's marriage to the surviving 

spouse; 

(b) the wil} expresses the intention that it is to be 

effective notwithstanding any subsequent marriage; or 

a the testator provided for the spouse by transfer 

outside the will and the intent that the transfer be in lieu 

of a testamentary provision is shown by the testator's 

statements or--the--teetator or is reasonably inferred from 

the amount of the transfer or other evidence. 

(2) In satisfying a the share provided by this section, 

the devises made by the will to the testator's surviving 

spouse, if any, are applied first and other devises, other 

than a devise to a child of the testator who was born before 

the testator married the surviving spouse and who is not a 

child of the surviving spouse or a devise or substitute gift 

under 72-2-512 or 72-2-513 to a descendant of such a child, 

abate as provided in 72-3-901.'' 

Section 49. Section 72-2-602, MCA, is amended to read: 

"7 2-2-602. Pretermitted-ehild Omitted children. I 1) fr 

Except as provided in subsection (2), if a testator fails to 
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provide in h±s the testator's will for any of~~~ the 

testator's children born or adopted after the execution of 

~±s the will, the omitted after-born or after-adopted child 

receives a share in the estate as follows: 

(a) If the testator had no child living when the 

testator executed the will, an omitted after-born or 

after-adopted child receives a share in the estate equal in 

value to that which ~e the child would have received if had 

the testator ~ad died intestate unless~ the will devised all 

or substantially all of the estate to the other parent of 

the omitted child and that other parent survives the 

testator and is entitled to take under the will. 

(b) If the testator had one or more children living 

when the testator executed the will and the will devised 

property or an interest in property to one or more of the 

then-living children, an omitted after-born or after-adopted 

child is e11titled to share 1n the testator's estate as 

follows: 

(i) The portion of the testator 1 s estate in which the 

omitted after-·born or after-ado.e_ted child 

share 1s limited to devises made to 

then-l1vi11g children under the will. 

is 

the 

entitled to 

testator's 

i.UJ The omitted after-born or after-adopted child is 

entitled t0 receive the share of the testator's estate~ as 

limited i11 subsection (l)(b)(i), that the child would have 
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received had the testator included all omitted after-born 

and after-adopted children with the children to wt,om devises 

were made under the will and had given an equal share of the 

estate ~o each child. 

{iii) To Lhe extent feasible, the interest gra_~.~ed __ .an 

omitted after-born or after-adcpted child und~!.: this section 

must be of the same character, whether equitable or legal, 

Eresent or future, as that devised to the testator 1 s 

then-living children under the will. 

(iv) In satisfying a share provided by this subsection 

(l)(b), devises to the testator•s children who were living 

when the will was executed abate ratably. 

devises of the then-living children, 

In abating the 

the court shall 

preserve to the maximum extent possible the character of the 

testamentary plan adopted by the testator. 

(2) Subsections (l)(a), (l)(b), and (3) do not !'J2J.Oly 

if: 

(a) it appears from the will that the omission was 

intentional; 

tbt--when-the-wiii-wa9-exeettted-the-teetato~-~ad-ofte--er 

mo~e--eh±irlre~--aftd--dev±9ed-scb~te"t±eiiy-8¼¼-hi~-e~tete-ee 

t"e-othe~-pere"t-ot-the-omitted-ehiid7 or 

tetfil the testator provided for the omitted after-born 

or after-adopted child by transfer outside the will and the 

intent that the transfer be in lieu of a testamentary 
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provision is shown by th~_ test9tor's statements 0£--ehe 

~e~tetor or is reasonably inferred from the amount of the 

transfer or other evidence. 

trtJ...~1 r£ Except as provided in subsecti?_~~ at 

the time of execution ot the will the testator fails to 

provide in his the testator's will for a living child solely 

because he the testator believes the child to be dead, the 

child reee±ve~-a is entilled to share in the estate eqcer-in 

vei~e--to--that-whieh-he-wonid-have-reeeived-±~-the-testator 

hed--d±ed--i"te~tate as it the child were an omitted 

after-born or after-adopted child. 

t-3t__l!l In sat:isfying a share provided by thi~-~eet-~ott 

s:.ibsection (l)~, tt'le devises ma.de by the will abate as 

provided in 72-3-901.'' 

Section 50. Section 72-2-702, MCA, is amended lo read: 

•72-2-702. R±9ht--to--e±ee~ive Elective share. (1) Tf-e 

marr±ed--per~on--domief±ed--in--thi~--~tate--d±e~,--the The 

surviving spouse 9f a decedent who dies domiciled in this 

state has a right of electio11r under the limitations and 

conditions stated in this~ to take an e±eet+ve-ehare-of 

Ofte-t"~rd elective-share amount egual to the value of the 

elective-share percentage of the augmented estate ttttder-ehe 

i±mitatione-eftd-eond±t±on9-here±nafter--~tatedo, determined 

by the length of time the spouse and the decede11t were 

married to each otherL in accordance with the following 
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1 schedule: 

2 If the decedent and the The elective-share 

3 s2ouse were married to :eercentage is: 

4 each other: 

5 Less than 1 year sueelemental amount only 

6 1 year but less than 2 years 3% of the augmented estate 

7 2 ;r:ears but less than 3 years 6% of the augmented estate 

8 3 years but less than 4 years 9% of the augmented estate 

9 4 years but less than 5 ~ears 12% of the augmented estate 

10 5 :tears but less than 6 years 15% of the augmented estate 

11 6 years but less than 7 ~ears 18% of the augmented estate 

12 7 :tears but less than 8 years 21% of the augmented estate 

13 8 years but less than 9 years 24% of the augmented estate 

14 9 rears but less than 10 years 27% of the augmented estate 

15 10 years but less than 11 years 30% of the augmented estate 

16 11 years but less than 12 ~ears 34% of the augmented estate 

17 12 :tears but less than 13 years 38% of the augmented estate 

18 13 ::tears but less than 14 years 42% of the augmented estate 

19 14 years but less than 15 ~ears 46% of the au9rnented estate 

20 15 ::tears or more 50% of the augmented estate 

21 !2) If the sum of the amounts described in 

22 72-2-705 ( 2) ( C) and i 2 )!d) and 72-2-706(l)!a) and p)(c) and 

23 that part of the elective-share amount payable from the 

24 decedent's erobate and reclaimable estates under 72-2-706l2} 

25 and !3) is less than $50,000, the sucviving spouse is 
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entitled to a supplemental elective-share amount equal to 

$50,000, minus the sum of the amounts described in those 

sections. The supplemental elective-share amount is payable 

from the decedent's probate estate and from recipients of 

the decedent's reclaimable estate in the order of priority 

set forth in 72-2-706(2) and (3). 

t~till i£-a-marr%ed-pereen-net-dom±e±½ed-±n-th±s--state 

die~,--~~e The right, if any, of the surviving spouse of a 

decedent who dies domiciled outside this state to take an 

elective share in property in this state is governed by the 

law of the decedent•s domicile at death.'' 

Section 51. Section 72-2-703, MCA, is amended to read: 

"72-2-703. Right of election personal to surviving 

spouse. l!l The right of election or--tke--~ttr~±vin9--spo~se 

may be exercised only by him a surviving spouse who is 

living when the pet~~ion for the elective share is filed in 

the court under 72-2-707l!.J. If the election is not 

exercised by the surviving spouse personally, it may be 

exercised on the surviving spouse's behalf by the surviving 

spouse's conservator, guardian, or agent under the authority 

of a power of attorney. 

i~ fn-the-ea9e-o~--a--proteeted If the election is 

exercised on behalf of a surviving spouse who is an 

incapacitated person, the-ri9ht-of-e±eet±o~-fflay-b~-~xereiseO 

oniy--by--ord~r-~r the court ±n-whieh-~roteet±~e-~roee~d±~9~ 
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8s-to-h¼s-property-are-pend±ng-after-£inding--tha~--exerei9e 

i9--neeeseery--te--prev±de--adeqtta~e shall set aside that 

12.ort ion of the elective-share and su.2.E_lemental 

elective-share amounts due from the decedent's probate 

estate and recipients of the decedent's reclaimable estate 

under 72-2-706(2) and (3) and shall appoint a trustee lo 

administer that property for the support ror-the-protected 

person-d~r±ng-hie-probab¼e-½±£e-ex~eetaney of the surviving 

spouse. For the ~oses of this subse~tion, an election on 

behalf of a surviving spouse by an agent under a durable 

power of attorney is presumed to be on behalf of a surviving 

spause who is an incapacitated person. The trustee shall 

administer the trust i_n ~ccordance with the following terms 

and such additional terms as the court determines 

appropriate: 

ia) Expenditures of income and principal may be made in 

the manner, when, and to the extent that the trustee 

determines sul~~ble and proper for the surviving spouse's 

support, without court order but with regard to other 

sue:port, income, and propert:t of the surviving s12:ouse 

exclusive of benefits of medical or other forms of 

assistance from ~ state or federal government or 

governmental agency fo~ which the surviving spouse qualifies 

on the basis of need. 

(b) During the surviving spouse's incapacity, neither 
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the surviving spouse nor anyone acting on behalf of the 

surviving spouse has a power to terminate the trust: but if 

the surviving spouse regains capacity, the surviving spouse 

then acquires the power to terminate the trust and acquire 

full ownership of the trust property free of trust by 

delivering to the trustee a writing signed by the surviving 

spouse declaring the termination. 

(C) Upon the surviving spous~~s _death, the trustee 

shall transfer the unexpended trust property in the 

followin_g_ order: 

ill under the residuary clause, if any, of the will of 

the predeceased spouse against whom the elective share was 

taken, as if that predeceased spouse died immediately after 

the surviving spouse; or 

tii) to that predeceased spous~_1 s _!leirs under (section 

z.2.1..:...'' 

Section 52. Section 72-2-704, MCA, is amended lo read: 

11 72-:>-704 Stt~•±•±"g-~pott9e----a±±ewance-----exem~tie~~ 

Effect of election on statutory benefits. A If the right of 

election is exercised by or on behalf of the surviving 

spouseL is--e"t~tied--to the surviving spouse's homestead 

allowance, exempt property, and family allowance, if any, 

are not charged against but are in addition to the whether 

or-~ot-ne-e¼ect9-to-to~e-an--~leet±ve--~nare elective-share 

and suE..E,lemental elective-share amounts." 
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Section 53. Section 72-2-705, MCA, is amended to read: 

"72-2-705. Augmented estate. (1) (a) As used in this 

section, the followi~g definitions apply: 

ill "Bona fide purchaser'' means a purchaser for value 

in good faith and without notice of an adverse claim. 

(ii) "Nonadverse party" means a person who does not have 

a substantial beneficial interest in the trust or other 

property arrangement that would be adversely affected by the 

exercise or nonexercise of the power that person possesses 

respecting the trust or other property arrangement. A person 

having a general power of appointment over property is 

considered to have a beneficial interest in the property. 

(iii) 11 Presently exercisable .s,eneral .E,ower of 

appointment 11 means a power of appointment under which, at 

the time in question, the decedent by an exercise of the 

power could have created an interest, pre~ent or future! in 

the decedent or the decedent's creditors. 

(iv) 11 Probate estate~ means property, whether real or 

personal, movable or immovable, wherever situated, that 

would pass by intestate succession if the decedent died 

without a valid will. 

(v) "Right to income" includes a right to payments 

under an annuity or similar contraclual arrangement. 

(vi) 11 Value of property owned by the surviving spouse at 

the decedent's death" and 11 value of property to which the 
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surviving spouse succeeds by reason of the decedent's death" 

include the commuted value of any present or future interest 

then held by the surviving spouse and the commuted value of 

amounts payable to the ~urviving spouse after the decedent's 

death under anY......!_!:~~t~ iife insurance settlement oEtion~ 

annuity contract, public or private pension, disability 

compensation, death benefit or retirement plan, or any 

similar arrangement_!. exclusive of the federal social 

security system. 

(b) As used in subsections (2)(b)(iii) and (2) (b) (iv), 

"transfer" includes an exercise or release of a EOwer of 

appointment but does not include a lapse of a power of 

appointment. 

ill_ The augmented estate mean~-~n~ consists of the sum 

of: 

ill the value of the decedent's E,!Qbate estate, reduced 

by funeral and administration expenses, homestead allowance, 

family allowances and exemptions, and enforceable claims,-to 

whieh-±~-edd~d-the-s~m-of-the-foilow±"g-amoo"ts~~ 

(b} the value of the decedent's reclaimable estate, 

which is composed of all property, whether real or personal, 

movable or immovdble, wherever situated, not included in the 

decedent's probate estate, of any of the following types: 

ill property, to the extent the passing of the 

~cipal thereof to or for the benefit of any p~rson, other 
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than the decedent's surviving spouse, was subject to a 

presently exercisable general power of appointment held by 

the decedent alone! if the decedent held that 2ower 

immediately before death or if and to the extent the 

decedent, while married to the surviving spouse and during 

the 2-year period preceding the decedent's death, released 

that power or exercised that power in favor of any person 

other than the decedent or the decedent's estate, spcuse_! or 

surviving spouse; 

(ii) property, to the extent of the decedent's 

unilaterally ~everable interest therein, held b.i::: the 

decedent and any other person, except the decedent's 

surviving spouse, with right of survivorship, if the 

decedent held that interest immediately before death or if 

and to the extent the decedent, while married to the 

surviving spouse and during the 2-year period preceding the 

decedent's death, transferred that interest to any person 

other than the decedent's surviving spouse; 

,~~~ 1 ~~u~~~uti or insurance, 1nclud1ng accidental death 

benefits, on the life of the decedent payable to any person 

other than the decedent's surviving spouse, if the decedent 

owned the insurance policy and had the power to change the 

beneficiary of the insurance policy or if the insurance 

policy was subject to a presently exercisable general power 

of appointment held by the decedent alone immediately before 
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death or if and to the extent the decedent, while married to 

the surviving spouse and during the 2-year period preceding 

the decedent's death, transferred that policy to any person 

other than the decedent 1 s surviving spouse: and 

fit~ the---~a±tte---of property transferred by the 

decedent to anyone any person other than a bona fide 

purchaser by-the-deeedent at any time during the decedent's 

marriage to the surviving spouse, to or for the benefit of 

any person other than the surviving spouse, to-~he-extent 

that--the--deeedent--d±d--not--reee±~e--adeqHate--and---fttii 

consider8tion-in-money-or-money~s-worth-£or-the-trans£er; if 

the transfer is of any of the following types: 

tatill_ any transfer ~nder-w"ieh to the extent that the 

decedent retained at the time of his or during the 2-year 

period preceding death the possession or enjoyment of or 

right to income from the property; 

fbti!D_ any transfer to the extent that the--deeedent 

retained at the time of his or during the 2-year period 

preceding the decedent's death, the income or principal was 

subject to a power, either exercisable by the decedent alone 

or in conjunction with any other person7 -to-revoke-or-~o 

consttme7-invade,-or-dispose-of-the-prineip8i or exercisable 

by a nonadverse party for his--ow~ the benefit of the 

decedent or the decedent 1 s estate; 

tetfil any transfer whereby of property to the extent 
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the decedent's contribution to it, as a percentage of the 

whole, was made during the 2-year period preceding the 

decedent's death, by which the property is held at the time 

of or during the 2-year period preceding the decedent's 

death by_the decedent and another, other than the decedent's 

surviving spouse, with right of survivorship; or 

tdt.l.Ql any transfer made to a donee withi"-i-yeare-0£ 

during the 2-year period preceding the decedent 1 s death or 

~~e--deeedent to the extent that the aggregate transfers to 

any one donee in e"y either of the years exceed $3,898 

$10,000; 

(c) the value of property to which the surviving spouse 

succeeds by reason of the decedent's death, other than by 

homestead allowance, exempt property, family allowance, 

testate succession, or intestate succession, including the 

proceeds of insurance, including accidental death benefits, 

on the life of the decedent and including benefits payable 

under a retirement £_lan in which the decedent was a 

participan~ exclusive of the federal social security 

system; and 

(d) the value of property owned by the surviving spouse 

at the decedent's death, reduced by enforceable .claims 

against that property or that spouse, plus the value of 

amounts that would have been ineluctable in the surviving 

spouse's reclaimable estate had the spouse predeceased the 
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decedent. However~ amounts that would have been includable 

in the survivin~ s.E_ouse's reclaimable estate under 

subsection (2)(b)(iii) are not valued as if the surviving 

s~~r~ deceased. 

titlll any ~ transfer or exercise or release of a 

power of appointment is excluded from the decedent's 

reclaimable estate: 

(a) to the extent the decedent received adequate and 

full consideration in money or money's worth for the 

transfer, exercise, or releasei or 

~ if irrevocably made with the written consent or 

joinder of the surviving spouse. 

.L!l Property is valued as of the decedent's death..!. 

exeept-that but an irrevocable transfer of property give~ 

irrevoeab½y--to--a--donee--dttr±ng--l±£etime--or-t~e-deeedent 

during the 2-year period preceding the decedent's death that 

is included in the decedent's reclaimable estate under 

subsections (2)(b)(i), (2)(b)(ii), and (2)(bJ(iv) is valued 

as of the date-the-donee-eame-iftto-poeeeeeioft--o~--eft;oyment 

i£--that--oeettrs-tirst time of the transfer. If the terms of 

more than one of the provisions of subsection (2)(b) apply, 

the property is included in the augmented estate under the 

provision that yields the highest value. For purposes of 

this subsection, an "irrevocable transfer of property'' 

includes an irrevocable exercise or release of a £OWer of 
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appointment. Nothing-herein-ehaii-eattse-to--be--±"e¼ttded--in 

the-attgmented-estate-any-i±£e-instlrenee,-aeeident-±nsttranee, 

joint-anntt±ty,-or-pene±on-payabie-to-a-pereon-other-than-the 

sttrviving-spottseo 

t3t--the-vaitte-0£-property-owned-by-the-sttrv±v±n9-spottee 

at---the--deeedent4 s--death7 --pitts--the--veitte--of--pro~erty 

trans£erred-by-the-spottse-at-any-time-dttring-marriage-to-any 

person--other--than--the--deeedent--wh±eh--wottid--haye--been 

±neittdab¼e-±n-the-spottse4 s-acgmented-estate-i£-the-surv±v±ng 

spottse-had-predeeeased-the-deeedent,-to-the-extent-the-owned 

or-transferred-property-is-derived-from-the-deeedent-by--any 

meane--other--eftan-~estate-or-intestate-eneee~sion-w±thottt-a 

fttl¼-eons±deration-±n-money-or-moneyis-worth,--Por--pttrposes 

of-this-sttbseetion~ 

tat--properCy--der±ved-from-the-deeedent-±ne±ttdes-bttt-is 

not-i±m±ted-to-any--benef~eia±--±nterest--of--the--sttrviv±ng 

spottse--±n--a--trttst--ereated--by--the--deeedent--dttring-h±s 

iifetime7-any--property--appointed--to--the--spottse--by--the 

oeeedentis--exereise--of--a--general--or--epeeiai--power--of 

appo±ntment--aiso--exere±sab¼e--in--favor-of-others-than-the 

spottse,-any--proeeeds--of--±nsttranee--tineittding--aeeidentai 

death--be"efitst-e"-the-tife-ef-the-deeede"t-8ttribttt8b±e-te 

prem±ttms-pa±d-by-him,-any-ittmp-sum-immediateiy--payab¼e--and 

the--eommttted--vaine--0£--the--proeeeds-0£-annttity-eontraets 

ttnder--wh±eh--the--deeedent--was---the---primary---anntt±tant 
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attribtttabie--to-premittms-paid-by-him7-the-eofflfflttted-value-0P 

amottnte-payab¼e-after-the-deeede"tis-death-ttnder-any--pttb±ie 

or--pr±vate-pens½on,-disability-eompeneation,-death-bener±t7 

or-retirement-p¼an,-exelttsive-of-the-federai-soeiai-seettrity 

system,-by--reason--of--serviee--performed--or--disabilities 

inettrred--by--the-deeedent,-any-property-he¼d-at-the-time-of 

deeedentis-death-by-deeedent-and-the-sttr¥ivin9--spouse--with 

right--oi--survivoreh±p7--any--pro~erty-heid-by-deeedent-and 

transferred-by-eontraet-to-the-ettrvivin9-spottee-by-reason-o~ 

the-deeedentie-death,-and-the-valtte--or--the--share--of--the 

sttrvivin9-epottse-resttltin9-from-rights-in-commttnity-property 

in-this-or-any-other-etate-£ormer¼y-owned-with-the-deeedento 

Premittms--paid--by--the--deeedentis-emp±oyer,-his-partner7-a 

partnership-of-whieh-he-was-a-member 7 -or-his--ereditors--are 

deemed-te-h8¥e-bee"-pe±d-by-the-deeede"t· 

tbt--property--owned--by--the--spottse--at-the-deeedent 4 s 

death--is--va¼tted--as--or--the--date--of---death7---Property 

tranaferred-by-the-s~ott~~-~~-~~+M•~-••-•---a~----~~- ~---_: __ 

beeame--irrevoeable--or--at--the-deeedentie-deeth7-whiehever 

eeettrred-£¼rst,-¼neome-earned-by-ineiuded-p~operty-prior--to 

the-deeeden~is-deeth-is-not-treeted-as-preperty-derived-£rom 

the-decede"t• 

tet--property--owned--by--the-~ttrviving-~pottse-as-of-the 

deeedentis-death-or-previotteiy-traneferred-by-the--sttr~iv±ng 

epottse--is--presttmed-to-heve-been-der~ved-from~t~e-deeedent 7 
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exeept-to-the-extent-that-the-sttrvivin9--spo~se--estab¼t9he9 

that-it-was-deri¥ed-from-another-eouree. 

t•t--Por--the--pttrposes--0£--th±e--eeet±on,--a-bona-f±de 

pttrehaser-ie-a-pttrehaser-for-vaitte-in-9ood-£aith-and-w±thottt 

notiee-0£-any-adverse--e±aim.--Any--reeorded--±netrttment--±s 

prima-£ae±e-ev±denee-that-the-trane£er-deser±bed-there±n-was 

made-to-a-bona-f±de-pttrehaeer. 

ill (a) Although under this section a payment, item of 

property, or other benefit is included in the decedent's 

reclaimable estate, a payor or other third party is not 

liable for having made a payment or transferred an item of 

property or other benefit to a beneficiary designated in a 

governing instrument, or for having taken any other action 

in good faith reliance on the validity of a governing 

instrument, ueon reguest and satisfactory eroof of the 

decedent 1 s death, before the :ea:tor or other third 12arty 

received written notice from the survi~~ouse or 

spouse's representative of an intention to file a petition 

for the elective share or that a petition for the elective 

share has been filed. A payer or other third party is liable 

for :eayments made or other actions taken after the payer or 

other third party received written notice of an i11tention to 

file a petition for the elective share or that a petition 

for the elective share has been filed. 

(b) The written notice of intention to file a petiti01! 
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for the elective share or that a petition for the elective 

share has been filed must be mailed to the ~or's or other 

third party's main office or home by certified mail, return 

receipt requested, or served upon the payor or other third 

party in the same manner as a summons in a civil action. 

Upon receipt of written notice of intention to file a 

petition for the elective share or that a petition for the 

elective share has been filed, a payer or other third party 

may pay any amount owed or transfer or deposit any item of 

property held by it to or with the court having jurisdiction 

of the probate proceedings relating to the decedent's estate 

or~ if no proceedings hav~een commenced, to or with the 

court having jurisdiction of probate proceedings relating to 

decedents' estates located in the county of the decedent's 

residence. The court shall hold the funds or item of 

property and..!'. upon its determination under 72-2-707(4), 

shall order disbursement in accordance with the 

determination. If no £etition is filed in the court within 

the specified time under 72-2-707(11 or, if filed.!. the 

demand fur an elective share is withdrawn under 72-2-707 ill, 

the court shall order disbursement to the desi_g_nated 

be11eficiary. Payments, transfers,_ or ~osits made to or 

with the cotirt dischdrge the payer or other third party from 

all claims for the value of amounts £aid to or items of 

property transferred to or deposited with the court. 
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(c) Upon E,etition to the probate court by the 

beneficiary designated in a governing instrume11t! t.he court 

may order that all or part of the property be paid to the 

beneficiary in an amount and subject to conditions 

consistent with this section. 

ill ~ A E_erson who purchases property from a 

recipient for value and without notice or who receives a 

payment or other item of property in partial or full 

satisfaction of a legally enforceable obligation is neither 

obligated under this part to return the payment, item of 

property, or benefit nor liable under this part for the 

amount of the payment or the value of the item of property 

or benefit. However, a person who, not for value, receives a 

payment, item of property, or other benefit included in the 

decedent's reclaimable estate is obligated to return the 

payment, item of property, or benefit or is personally 

liable for the amount of the payment or the value of the 

item of property or benefit, as provided in )2-2-706. 

=., -~ ..... , ........ '" ... '-'" u;.. ,t,-'0.L'- UJ. QUY :.,~L,;;LJ..Ufl l)[ tO.lS part 

is preempted by federal law with respect to a payment, an 

item of property, or any other benefit included in the 

decedent's reclaimab~e estate, a perso~~..2L not for value, 

receives the payment, item of property, or other benefit lS 

obligated to return that payment_, item of property, or 

benefit, or is personally liable for the amount of that 
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payment or the value of that item of property or benefit, as 

provided in 72-2-706, to the person who would have been 

entitled to it were that section or part_ot that section not 

preempted." 

Section 54. Section 72-2-706, MCA, is amended to read: 

"72-2-706. Charging spouse with property owned assets 

and gifts received liability of others for balance of 

elective share. (1) In the proceeding for an elective share, 

vs¼ttes-±ne¼ttded-±n-the-attgmented-eetate-wh±eh-pass--or--hnve 

pseeed--to--the-survivin~-epottee,-or-wh±eh-wott¼d-have-p8ssed 

to-the-spottse-bttt-were-renocneed, the following are applied 

first to satisfy the e±eet±ve-share elective-share amount 

and to reduce or eliminate any contributions due from other 

the decedent's probate estate and recipients of tr8nsfers 

±ne¼cded-±n the att~mented decedent's reclaimable estate.-Por 

pcrposee--of--th±s---scbseet±on7---the---eleet±ng---spottse~e 

bene£±e±a¼-±nterest-in-any-¼±fe-estate-or-in-any-trttst-ehe¼¼ 

be--eompcted--es-i£-Worth-one-ha¼£-ef-the-total-va¼ce-of-the 

property-scb;eet-to-the-¼±fe-estete,-or-0£-the-trttst-estnter 

cn¼ess-h~9her--or--¼ower--va%ces--£or--these--~nterests--are 

estab±¼shed-by-proor.~ 

(a) amounts included in the augmented estate that pass 

or have passed to the surviving spouse by testate or 

intestate succession; 

(b) amounts included 1n the augmented estate under 
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72-2-705(2)(c); 

(C} amounts included in the augmented estate that would 

have passed to the spouse but were disclaimed; and 

(d) amounts included in the augmented estate under 

72-2-705(2)(d) up to the applicable percentage thereof. For 

purposes of this subsection (d), the "applicable percentage'' 

is twice the elective-share percentage set forth in the 

schedule in 72-2-702(1) appropriate to the length of time 

the spouse and the decedent were married to each other. 

(2) If, after the application of subsection (11, the 

elective-share amount is not fully satisfied or the 

survivin.9. s.e_ouse is entitled to a su.12J2.lemental 

elective-share amount~ amounts included in the decedent's 

erobate estate and that .E_ortion of the decedent's 

reclaimable estater other than amounts irrevocably 

transferred within 2 years before the decedent's death, are 

applied first to satisfy the unsatisfied balance of the 

elective-share amount or the supplemental elective-share 

amount. The decedent's probate estate and that portion of 

the decedent's reclaimable estate are a£Q_lied so that 

liability for the unsatisfied balance of the elective-share 

amount or for the supplemental elective-share amount is 

equitably apportioned among the recipients of the decedent's 

probate estate and that portion of the decedent 1 s 

reclaimable estate in ~ortion to the value of their 
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interests therein. 

t~till Remei~i~g--preperty--ef--t~e-atlgme~tee If_,_after 

the a.P!?_lication of subsections ill and 0, the 

elective-share or supplemental elective-share amount is not 

fully satisfied, the remaining portion of the decedent's 

reclaimable estate is ~o applied so that liability for the 

unsatisfied balance of the e¼eeti•e-enare-of--the--9ttr•±•±~g 

epottee elective-share or supplemental elective-share amount 

is equitably apportioned among the recipients of the 

attqmet"tCed that portion of the decedent 1 s reclaimable estate 

in proportion to the value of their interests therein. 

t3tl!l Only original tr~neferee~-£rom-er-appoifttee9--0£ 

Che-deeedenC-at"td-the±r-donee~7 recipients of the reclaimable 

estate described in 72-2-705(2)(b) and the donees of the 

recipients of the reclaimable estate to the extent the 

donees have the property or its proceeds, are :!lttb;eet-to-the 

liable to make a proportional contribution to-make-~p-t~e 

toward satisfaction of the surviving spouse's e¼eetive-share 

of--the--ecrwiY±ng--epottse elective-share or SU.EE.!~mental 

elective-share amount. A person liable to contribution may 
choose to give up the property--trane£erred--to--ftim 

proportional part of the reclaimable estate or to pay ite 

the value ei:, of the time-it-ie-eot"t9ider-ed-in-eoffl.ptttinq-tne 

tuigmented-e:,tate amount for which the pers9!!__i5,_liable. 11 

Section 55. Sectio11 72-2-707, MCA, is amended to read: 
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•72-2-707. Preeedcre Proceeding for mak±n9-0£--eieetion 

elective share -- time limit. (l} ~fte-9tt~viving-9pottse-may 

e¼eet-to-ta~e-his-eleetive-9hare--in--the--auqmented--eetate 

Except as provided in subsection (2), the election must be 

made by filing in the court and mailing or delivering to the 

personal representative, if any, a petition for the elective 

share within 9 months after the date of the decedent's death 

or within 6 months after the probate of the decedent"s will, 

whichever limitation last later expires. The surviving 

spouse shall give notice of the time and place set for 

hearing to persons interested in the estate and to the 

distributees and recipients of portions of the augmented 

estate whose interests will be adversely affected by the 

taking of the elective share. However,--the--nonprobate 

transfers Except as provided in subsection ill.t the 

decedent's reclaimable estate.t described in 

72-2-705tit(2)(b), shaii is not be included within the 

augmented estate for the purpose of computing the elective 

share if the petition is filed ¼ater ~ than 9 months 

after the decedent's death. ~he-eottrt-fflay-e~tend-the-time 

for-e¼eetion-as-it-sees-fit-£or-ea~ee-shown-by-the-sttr¥iv±n9 

spottse-be£ore-the-time-£or-e¼eetion-has-expired. 

(2) ~he-sttrviving-spottse-shaii-give-notiee-oE-the--time 

and--p¼aee--eet--Eor--hearing--to--persons-interested-in-the 

estate-and-to-the-dietribctees-and-reeipients-o~-pertions-0£ 
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t~e-acgmented-net-estate-whoee-interests-wi¼l--be--adveree¼y 

affeeted--by--the--taking--0£--the--e¼eetive-ehare. Within 9 

months after the decedent's death, the surviving spouse may 

petition the court for an extension of time for making an 

election. If, within 9 months after the decedent 1 s death, 

the spouse gives notice of the petition to all persons 

interested in the decedent 1 s reclaimable estate, the court 

for cause shown by the surviving spause may extend the time 

for election. If the court grants the spouse's petition for 

an extension, the decedent's reclaimable estate, described 

in 72-2-705(2)(b), is not excluded from the augmented estate 

for the purpose of computing the elective-share and 

supplemental elective-share amounts if the spouse makes an 

election by filing in the court and mailing or delivering to 

the personal representative, if any, a petition for the 

elective share within the time allowed by the extension. 

(3) The surviving spouse may withdraw ~is~ demand for 

an elective share at anv timP hPFnra on~~ .. -~ 

determination by the court. 

(4) After notice and hearing, the court shall determine 

the amott"t---e£--the--e¼~eti•e--share elective-share and 

supplemental elective-share amounts and shall order its 

payment from the assets of the augmented net estate or by 

contribution as appears appropriate under 72-2-706. If it 

appears that a fund or property included in the augmented 
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ne~ estate has not come into the possession of the personal 

representative or has been distributed by the personal 

representative, the court nevertheless shall fix the 

liability of any person who has any interest in the fund or 

property or who has possession thereof, whether as trustee 

or otherwise. The proceeding may be maintained against fewer 

than all persons against whom relief could be sought, but no 

person is subject to contribution in any greater amount than 

he the person would have been under 72-2-706 if relief had 

been secured against all persons subject to contribution. 

(5) The order or judgment of the court may be enforced 

as necessary in suit for contribution or payment in other 

courts of this state or other jurisdictions." 

NEW SECTION. Section 56. Applicable law. This part 

applies to the estate of a decedent who dies domiciled in 

this state. Rights to homestead allowance, exempt property, 

and family allowance for a decedent who dies not domiciled 

in this state are governed by the law of the decedent's 

domicile at death. 

Section 57. Section 72-2-801, MCA, is amended to read: 

"72-2-801. Homestead allowance. t±t A decedent's 

surviving spouse of-a-deeedent-whe--wes--dom~eiied--¼fl--~hts 

state is entitled to a homestead allowance of $20,000. If 

there is no surviving spouse, each minor child and each 

dependent child of the decedent is entitled to a homestead 
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allowance amounting to $20,0007 divided by the number of 

minor and dependent children of the decedent. 

tit The homestead allowance is exempt from and has 

priority over all claims against the estate. 

t3t Homestead allowance is in addition to any share 

passing to the surviving spouse or minor or dependent child 

by the will of the decedent unless otherwise provided, by 

intestate succession, or by way of elective share.'' 

Section 58. Section 72-2-802, MCA, is amended to read: 

"72-2-802. Exeapt property. t±t In addition to the 

homestead allowance, the decedent's surviving spouse ot--a 

deeedeflt--who--w8s--dom¼e¼¼ed-±~-th¼s-stste is entitled from 

the estate to~ valueL not exceeding $3 7 568 $10,000 in 

excess of any security interests thereinL in household 

furniture, automobiles, furnishings, appliances, and 

personal effects. If there is no surviving spouse, the 

decedent's children of-the-decedent are entitled jointly to 

the same value. If encumbered chattels are selected and if 

the value in excess of security interests, plus that of 

other exempt property, is less than $3 7 500 $10,000 or if 

there is not $3,568 $10,000 worth of exempt property in the 

estate, the spouse or children are entitled to other assets 

of the estate, if any, to the extent necessary to make up 

the $3 7 588 $10,000 value. 

tzt Rights to exempt property and assets needed to make 
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up a deficiency of exempt property have priority over all 

claims against the estate, exeept-thae but the right to any 

assets to make up a deficiency of exempt property ~ha¼¼ 

aeate ~ as necessary to permit pr±o~ earlier payment of 

homestead allowance and family allowance. 

t3t These rights are in addition to any benefit or 

share passing to the surviving spouse or children by the 

decedent's will 0£-the-decedent unless otherwise provided, 

by intestate succession, or by way of elective share.'' 

Section 59. Section 72-2-803, MCA, is amended to read: 

"72-2-803. Family allowance. (1) In addition to the 

right to homestead allowance and exempt property, ¼£-the 

deeedent--wa9--dom¼ei¼ed--in--thie--state, the decedent's 

surviving spouse and minor children whom the decedent was 

obligated to support and children who were in fact being 

supported by him the decedent are entitled to a reasonable 

allowance in money out of the estate for their maintenance 

during the period of administration, which allowance may not 

continue tor 1onger than l year if the estate is inadequate 

to discharge allowed claims. The allowance may be paid as a 

lump sum or in periodic installments. 

tit It is payable to the surviving spouse, if living, 

for the use of the surviving spouse and minor and dependent 

children, otherwise to the children or persons having their 

care and custody;~ b~t-±"-eese--any ~ minor child or 

-99-

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0431/01 

dependent child is not living with the surviving spouse, the 

allowance may be made partially to the child or his the 

child's guardian or other person having hi9 the child's care 

and custody and partially to the spouse, as their needs 

appear. 

may 

t3t The family allowance is exempt from and has 

priority over all claims b~t-"ot-ove~ except the homestead 

allowance. 

t4till The family allowance is not chargeable against 

any benefit or share passing to the surviving spouse or 

children by the will of the decedent unless otherwise 

provided, by intestate succession, or by way of elective 

share. 

f5t The death of any person entitled to family 

allowance terminates hie the right to allowances not yet 

paid.'' 

( 1) 

Section 60. Section 72-2-804, MCA, is amended to read: 

•12-2-804. Source, determination, and documentation. 

If the estate is otherwise sufficient, property 

specifically devised ie ~ not be used to satisfy rights to 

homestead and allowance or exempt property. Subject to this 

restriction, the surviving spouse, the guardians of the 

minor children, or children who are adults may select 

property of the estate as homestead allowance and exempt 

property. The personal representative may make these those 
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selections if the surviving spouse, the children, or the 

guardians of the minor children are unable or fail to do so 

within a reasonable time or if there are is no gttardia"9 

guardian of rhe ~ minor ehiidre" child. The personal 

representative may execute an instrument or deed of 

distribution to establish the ownership of property taken as 

homestead allowance or exempt property. He The personal 

representative may determine the family allowance in a lump 

sum not exceeding $61888 $18,000 or periodic installments 

not exceeding $598 $1,500 per month for 1 year and may 

disburse funds of the estate in payment of the family 

allowance and any part of the homestead allowance payable in 

cash. 

tit The personal representative or any interested 

person aggrieved by any selection, determination, payment, 

proposed payment, or failure to act under this section may 

petition the court for appropriate relief, which relief may 

prev¼de include a family allowance ¼ar~er-er--smaller other 

than that which the personal representative determined or 

could have determined. 

(2) If the right to an elective share is exercised on 

behalf of a surviving spouse who is an incapacitated person, 

the personal representative may add any unexpended portions 

payable under the homestead allowance, exempt property, and 

family allowance to the trust established under 
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72-2-703121." 

NEW SECTION. Section 61. Scope. In the absence of a 

finding of a contrary intention, the rules of construction 

in (sections 61 through 72] control the construction of a 

governing instrument. The rules of construction in [sections 

61 through 72) apply to a governing instrument of any type, 

except as the application of a particular section is limited 

by its terms to a specific type or types of provision or 

governing instrument. 

NEW SECTION. Section 62. Requirement of survival by 

one hundred twenty hours. (l) For the purposes of chaptecs l 

through 5, except for purposes of {sections 103 through 112] 

and except as provided in subsection (4), an individual who 

is not established by clear and convincing evidence to have 

survived an event, including the death of another 

individual, by 120 hours is considered to have predeceased 

the event. 

I 2) Except as provided in subsection (4) and except for 

a security registered in beneficiary form (TOD) under 

{sections 103 through 112], for purposes of a provision of a 

governing instrument that relates to an individual surviving 

an event, including the death of another individual, an 

individual who is not established by clear and convincing 

evidence to have survived the event by 120 hours is 

considered to have predeceased the event. 
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(3} (a) Except as provided in subsection {4}, if: 

(i) it is not established by clear and convincing 

evidence that one of two co-owners with right of 

survivorship survived the other co-owner by 120 hours, 

one-half of the property passes as if one had survived by 

120 hours and one-half as if the other had survived by 120 

hours: and 

(ii) there are more than two co-owners and it is not 

established by clear and convincing evidence that at least 

one of them survived the others by 120 hours, the property 

passes in the proportion that one bears to the whole number 

of co-owners. 

(b) For the purposes of this subsection (3), "co-owners 

with right of survivorship" includes joint tenants, tenants 

by the entireties, and other co-owners of property or 

accounts held under circumstances that entitle one or more 

to the whole of the property or account on the death of the 

other or others. 

.. , ........ o ~c...,1...1.uu uut!!ts noc. appJ.y 1t: 

{a} the governing instrument contains language dealing 

explicitly with simultaneous deaths or deaths in a common 

disaster and that language is operable under the facts of 

the case; 

(b) the governing instrument expressly indicates that 

an individual is not required to survive an event, including 
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the death of another individual, by any specified period or 

expressly requires the individual to survive the event by a 

specified period; 

(c) the imposition of a 120-hour requirement of 

survival would cause a nonvested property interest or a 

power of appointment to fail to qualify for validity under 

70-l-802(1)(a), (2)(a), or (J)(a) or to become invalid under 

70-1-802(l)(b), (2)(b), cc (J)(b); or 

(d) the application of this section to multiple 

governing instruments would result in an unintended failure 

or duplication of a disposition. 

(5) (a) A payor or other third party is not liable for 

having made a payment or transferred an item of property or 

any other benefit to a beneficiary designated in a governing 

instrument who, under this section, is not entitled to the 

payment or item of property, or for having taken any other 

action in good faith reliance on the beneficiary 1 s apparent 

entitlement under the terms of the QOvernino instr11mpnt_ 

before the payor or other third party received written 

notice of a claimed lack of entitlement under this section. 

A payor or other third party is liable for a payment made or 

other action taken after the payor or other third party 

received written notice of a claimed lack of entitlement 

under this section. 

(b) Written notice of a claimed lack of entitlement 
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under subsection (5)(a) must be mailed to the payor's or 

other third party's main office or home by certified mail, 

return receipt requested, or served upon the payor or other 

third party in the same manner as a summons in a civil 

action. Upon receipt of written notice of a claimed lack of 

entitlement under this section, a payor or other third party 

may pay any amount owed or transfer or deposit any item of 

property held by it to or with the court having jurisdiction 

of the probate proceedings relating to the decedent's estate 

or, if no proceedings have been commenced, to or with the 

court having jurisdiction of probate proceedings relating to 

decedents' estates located in the county of the decedent 1 s 

residence. The court shall hold the funds or item of 

property and, upon its determination under this section, 

shall order disbursement in accordance with the 

determination. Payments, transfers, or deposits made to or 

with the court discharge the payer or other third party from 

all claims for the value of amounts paid to or items of 

property transferred to or deposited with the court. 

(6) {a} A person who purchases property for value and 

without notice or who receives a payment or other item of 

property in partial or full satisfaction of a legally 

enforceable obligation is neither obligated under this 

section to return the payment, item of property, or benefit 

nor liable under this section for the amount of the pdyment 
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or the value of the item of property or benefit. However,_ a 

person who, not for value, receives a payment, item of 

property, or other benefit to which the person is not 

entitled under this section is obligated to return the 

payment, item of property, or benefit, or is personally 

liable for the amount of the payment or the value of the 

item of property or benefit, to the person who is entitled 

to it under this section. 

(b) If this section or any part of this section is 

preempted by federal law with respect to a payment, an item 

of property, or any other benefit covered by this section, a 

person who, not for value, receives the payment, item of 

property, or other benefit to which the person is not 

entitled under this section is obligated to return the 

payment, item of property, or benefit, or is personally 

liable for the amount of the payment or the value of the 

item of property or benefit, to the person who would have 

been entitled to it were this section or part of this 

section not preempted. 

NEW SECTION. Section 63. Power of appointment 

meaning of specific reference requirement. If a gove£"ning 

instrument creating a power of appointment expressly 

requires that the power be exercised by a reference, an 

express reference, or a specific reference to the power or 

its source, it is presumed that the donor 1 s intention, in 
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requiring that the donee exercise the power by making 

reference to the particular power or to the creating 

instrument, was to prevent an inadvertent exercise of the 

power. 

NEW SECTION. Section 64. Class gifts construed to 

accord with intestate succession. (1) Adopted individuals 

and individuals born out of wedlock and their respective 

descendants if appropriate to the class are included in 

class gifts and other terms of relationship in accordance 

with the rules for intestate succession. Terms of 

relationship that do not differentiate relationships by 

blood from those by affinity, such as "uncles'', "aunts'', 

"nieces", or "nephews'', are construed to exclude relatives 

by affinity. Terms of relationship that do not differentiate 

relationships by the half blood from those by the whole 

blood, such as "brothers 0
, 

"nephews'', are construed to 

relationships . 

"sisters", 11 nieces", or 

include both types of 

...................... , • ._..., .... ,,c LC":fu ... i.c:111c:u.1..:, u.1.. ::::;uuoe<...:L.LOil l.lJ, 

in construing a dispositive provision of a transferor who is 

not the natural parent, an ind~vidual born to the natural 

parent is not considered the child of that parent unless the 

individual lived while a minor as a regular member of the 

household of that natural parent or of that parent's parent, 

brother, sister, spouse, or surviving spouse. 
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( 3) In addition to the requirements of subsection Ill, 

in construing a dispositive provision of a transferor who is 

not the adopting parent, an adopted individual is not 

considered the child of the adopting parent unless the 

adopted individual lived while a minor, either before or 

after the adoption, as a regular member of the household of 

the adopting parent. 

NEW SECTION. Section 65. Life insurance -- retirement 

plan -- account with POD designation transfer-on-death 

registration deceased beneficiary. (1) As used in this 

section, the following definitions apply: 

(a) 11 Alternative beneficiary 

beneficiary designation that is 

governing instrument and, that 

designation 11 means a 

expressly created by the 

under the terms of the 

governing instrument may take effect instead of another 

beneficiary designation on the happening of one or more 

events, including survival of the decedent or failure to 

survive the decedent, whether an event is expressed in 

cono1t1on-precedent, condition-subsequent, or any 

form. 

{b) "Beneficiary 10 means the beneficiary 

beneficiary designation and includes: 

other 

of a 

(i) a class member if the beneficiary designation is in 

the form of a class gift; and 

(ii) an individual or class member who was deceased at 
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the time the beneficiary designation was executed as well as 

an individual or class member who was then living but who 

failed to survive the decedent. 

(c} "Beneficiary designation'' includes an alternative 

beneficiary designation and a beneficiary designation in the 

form of a class gift. 

(d) "Class member" includes an individual who fails to 

survive the decedent but who would have taken under a 

beneficiary designation in the form of a class gift had the 

individual survived the decedent. 

(e) "Stepchild" means a child of the decedent 1 s 

surviving, deceased, or former spouse but not a child of the 

decedent. 

(f) ''Surviving beneficiary" or "surviving descendant" 

means a beneficiary or a descendant who neither predeceased 

the decedent nor is considered to have predeceased the 

decedent under [section 62], 

(2) If a beneficiary fails to survive the decedent and 

is a grandparent, a descendant of a grandparent, or a 

stepchild of the decedent, the following provisions apply: 

(a) Except as provided in subsection (2)(d), if the 

beneficiary designation is not in the form of a class gift 

and the deceased beneficiary leaves surviving descendants, a 

substitute gift is created in the beneficiary's surviving 

descendants. They take by representation the property to 
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which the beneficiary would have been entitled had the 

beneficiary survived the decedent. 

(b) Except as provided in subsection (2){d), if the 

beneficiary designation is in the form of a class gift, 

other than a beneficiary designation to "issue'', 

••next of kin 11
, "descendants", "heirs of the body", '1 heirs", 

''relatives", or 11 family 11 or a class described by language of 

similar import, a substitute gift is created in the deceased 

beneficiary or beneficiary's surviving descendants. The 

property to which the beneficiaries would have been entitled 

had all of them survived the decedent passes to the 

surviving beneficiaries and the surviving descendants of the 

deceased beneficiaries. Each surviving beneficiary takes the 

share to which the surviving beneficiary would have been 

entitled had the deceased beneficiaries survived the 

decedent. Each deceased beneficiary's surviving descendants 

who are substituted for the deceased beneficiary take by 

representation the share to which the deceased beneficiary 

would have been entitled had the deceased beneficiary 

survived the decedent. For purposes of this subsection (b), 

''deceased beneficiary" means a class member who failed to 

survive the decedent and left one or more surviving 

descendants, 

(c) For the purposes 

survivorship, such as in 

of [section 61], words of 

a beneficiary designation to an 
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individual ''if the individual survives me'' or in d 

beneficiary designation to ''my surviving children'', are not, 

in the absence of additional evidence, a sufficient 

indication of an intent contrary to the application of this 

section. 

(d) If a governing instrument creates an alternative 

beneficiary designation with respect to a beneficiary 

designation for which a substitute gift is created by 

subsection (2)(a) or (2)(b), the substitute gift is 

superseded by the alternative beneficiary designation only 

if an expressly designated beneficiary of the alternative 

beneficiary designation is entitled to take. 

(3) If, under subsection (2), substitute gifts are 

created and not superseded with respect to more than one 

beneficiary designation and the beneficiary designations are 

alternative beneficiary designations, one to the other, the 

determination of which of the substitute gifts takes effect 

is resolved as follows: 

( a) Except as provided in subsection ( 3) ( b), the 

property passes under the primary substitute gift. 

(b) If there is a younger-generation beneficiary 

designation, the property passes under the 

younger-generation substitute gift and not under the primary 

substitute gift. 

(C) As used in this subsection (3), the following 
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means the 

beneficiary designation that would have taken effect had all 

the deceased beneficiaries of the alternative beneficiary 

designations who left surviving descendants survived the 

decedent. 

(ii) "Primary substitute gift'' means the substitute gift 

created with respect to the primary beneficiary designation. 

(iii) 11 Younger-generation beneficiary designation" means 

a beneficiary designation that: 

{A) is to a descendant of a beneficiary of the primary 

beneficiary designation; 

(B) is an alternative beneficiary designation with 

respect to the primary beneficiary designation; 

(C) is a beneficiary designation for which a substitute 

gift is createdi and 

(D) would have taken effect had all the deceased 

beneficiaries who left surviving descendants survived the 

decedent except the deceased beneficiary or beneficiaries of 

the primary beneficiary designation. 

(iv) hYounger-generation substitute gift'' means the 

substitute gift created with respect to the 

younger-generation beneficiary designation. 

(4) (a) A payor is protected from liability in making 

payments under the terms of the beneficiary designation 
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until the payer has received written notice of a claim to a 

substitute gift under this section. Payment made before the 

receipt of written notice of a claim to a substitute gift 

under this section discharges the payor, but not the 

recipient, from all claims for the amounts paid. A payer is 

liable for a payment made after the payor has received 

written notice of the claim. A recipient is liable for a 

payment received, whether or not written notice of the claim 

is given. 

(b) The written notice of the claim must be mailed to 

the payer's main office or home by certified mail, return 

receipt requested, or served upon the payer in the same 

manner as a summons in a civil action. Upon receipt of 

written notice of the claim, a payor may pay any amount owed 

by it to the court having jurisdiction of the probate 

proceedings relating to the decedent's estate or, if no 

proceedings have been commenced, to the court having 

jurisdiction of probate proceedings relating to decedents' 

estates located in the county of the decedent's residence. 

The court shall hold the funds and, upon its determination 

under this section, shall order disbursement in accordance 

with the determination. Payment made to the court discharges 

the payer from all claims for the amounts paid. 

( 5) (a) A person who purchases property for value and 

without notice or who receives a payment or other item of 
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property in partial or full satisfaction of a legally 

enforceable obligation is neither obligated under this 

section to return the payment, item of property, or benefit 

nor liable under this section for the amount of the payment 

or the value of the item of property or benefit. However, a 

person who, not for value, receives a payment, item of 

property, or other benefit to which the person is not 

entitled under this section is obligated to return the 

payment, item of property, or benefit, or is personally 

liable for the amount of the payment or the value of the 

item of property or benefit, to the person who is entitled 

to it under this section. 

(b) If this section or any part of this section is 

preempted by federal law with respect to a payment, an item 

of property, or any other benefit covered by this section, a 

person who, not for value, receives the payment, i tern of 

property, or other benefit to which the person is not 

entitled under this section is obligated to return the 

payment, item of property, or benefit, or is personally 

liable for the amount of the payment or the value of the 

item of property oc benefit, to the person who would have 

been entitled to it were this section or part of 

section not preempted. 

this 

NEW SECTION. Section 66. Survivorship with respect to 

future interests under terms of trust -- substitute Lakers. 
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(1) As used in this section, 

apply: 

the following definitio11s 

(a) "Alternative future interest" means an expressly 

created future interest that may take effect in possession 

or enjoyment instead of another future interest on the 

happening of one or more events, including survival of an 

event or failure to survive an event, whether an event is 

expressed in condition-precedent, condition-subsequent, or 

any other for~. A residuary clause in a will does not create 

an alternative future interest with respect to a future 

interest created in a nonresiduary devise in the will, 

whether or not the will specifically provides that lapsed or 

failed devises are to pass under the residuary clause. 

(b) ''Beneficiary" means the beneficiary of a future 

interest and includes a class member if the future interest 

is in ~1ie form of a class gift. 

( c) ''Class member'' includes an individual who fails to 

survive the distribution date but who would have taken under 

... .,.,o;; .. e;:;,1.. ..1.u 1.u~ .Locm or a c..1.ass girt had the 

individual survived the distribution date. 

(d) "Distribution date 11 with respect to a future 

interest means the time when the future interest is to take 

effect in possession or enjoyment. The distribution date 

need not occur at the beginning or end of a calendar day, 

but may occur at a time during the course of a day. 
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(e) ''Future interest'' includes an alternative future 

interest and a future interest in the form of a class gift. 

( f) ''Future interest under the terms of a trust'' means 

d future interest that was created by a transfer creating a 

trust or to an existing trust or by an exercise of a power 

of appointment to an existing trust that directs the 

continuance of an existing trust, designates a beneficiary 

of an existing trust, or creates a trust. 

19) ''Surviving beneficiary'' or ''surviving descendant'' 

means a beneficiary or a descendant who neither predeceased 

the distribution date nor is considered to have predeceased 

the distribution date under (section 62]. 

( 2) A future interest under the terms of a trust is 

contingent on the beneficiary surviving the distribution 

date. If a beneficiary of a future interest under the terms 

of a trust fails to survive the distribution date, the 

following provisions apply: 

(a) Except as provided in subsection (2J(d), if the 

tuture interest is not in the form of a class gift and the 

deceased beneficiary leaves surviving descendants, a 

substitute gift is created in the beneficiary's surviving 

descendants. They take by representation the property to 

which the beneficiary would have been entitled had the 

beneficiary survived the distribution date. 

(b) Except as provided in subsection (2)(d), if the 
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future interest is in the form of a. class gift, other than a 

future interest to "issue 1
', "descendants'1

, ''heirs of the 

body'', "heirs", ''next of kin'', "relatives 11
, or ''family'' or a 

class described by language of similar import, a substitute 

gift is created in the deceased beneficiary or beneficiary's 

surviving descendants, The property to which the 

beneficiaries would have been entitled had all of them 

survived the distribution date passes to the surviving 

beneficiaries and the surviving descendants of the deceased 

beneficiaries. Each surviving beneficiary takes the share to 

which the surviving beneficiary would have been entitled had 

the deceased beneficiaries survived the distribution date. 

Each deceased beneficiary's surviving descendants who are 

substituted for the deceased beneficiary take by 

representation the share to which the deceased beneficiary 

would have been entitled had the deceased beneficiary 

survived the distribution date. For purposes of this 

subsection (2), "deceased beneficiary'' means a class member 

who failed to survive the distribution date and left one or 

more surviving descendants. 

(c) For the purposes of [section 61], words of 

survivorship attached to a future interest are not, in the 

absence of additional evidence, a sufficient indication of 

an intent contrary to the application of this section. Words 

of survivorship include words of survivorship that relate to 
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the distribution date or to an earlier or an unspecified 

time, whether those words of survivorship are expressed in 

condition-precedent, 

form. 

condition-subsequent, or any other 

(d) If a governing instrument creates an alternative 

future interest with respect to a future interest for which 

a substitute gift is created by subsection (2)(a) or (2)(b), 

the substitute gift is superseded by the alternative future 

interest only if an expressly designated beneficiary of the 

alternative future interest is entitled 

possession or enjoyment. 

to take in 

(3) If, under subsection (2), substitute gifts are 

created and not superseded with respect to more than one 

future interest and the future interests are alternative 

future interests, one to the other, lhe determination of 

which of the substitute gifts takes effect is resolved as 

follows: 

(a) Except as provided in subsection (J)(b), 

property passes under the primary substitute gift, 

the 

(b) If there is a younger-generation future interest, 

the property passes under the younger-generation substitute 

gift and not under the primary substitute gift. 

(c) ~s used in this subsection (3), the following 

definitions apply: 

(i) ''Primary future interest" means the future interest 
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that would have taken effect had all the deceased 

beneficiaries of the alternative future interests who left 

surviving descendants survived the distribution date. 

(ii) "Primary substitute giftM means the substitute gift 

created with respect to the primary future interest. 

(iii) ''Younger-generation future interest'' 

future interest that: 

means a 

(A) is to a descendant of a beneficiary of the primary 

future interest; 

(B} is an alternative future interest with respect to 

the primary future interest; 

(C) is a future interest for which a substitute gift is 

created; and 

.. 

(D) would have taken effect had all the deceased 

beneficiaries who left surviving descendants survived the 

distribution date except the deceased beneficiary or 

beneficiaries of the primary future interest. 

(iv) "Younger-generation substitute gift'' means the 

suostitute gHt created with respect to the 

younger-generation future interest. 

(4) If, after the application of subsections (2) and 

(3), there is no surviving taker, the property passes in the 

following order: 

(a) if the trust was created in a nonresiduary devise 

in the transferor's will or in a codicil to the transferor 1 s 

-119-

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0431/01 

will, the property passes under the residuary clause in the 

transferor's will. For purposes of this section, the 

residuary clause is treated as creating a future interest 

under the terms of a trust. 

(b) if no taker is produced by the application of 

subsection (4)(a), the property passes to the transferor's 

heirs under [section 70). 

NEW SECTION. Section 67. Class gifts to "descendants•, 

•issue•, or •heirs of the body• -- form of distribution it 

none specified. If a class gift in favor of "descendants", 

11 issue~, or ''heirs of the body 11 does not specify the manner 

in which the property is to be distributed among the class 

members, the property is distributed among the class members 

who are living when the interest is to take effect in 

possession or enjoyment in such shares as they would receive 

under the applicable law of intestate succession if the 

designated ancestor had then died intestate owning the 

subject matter of the class aift. 

NEW SECTION. Section 68. Representation -- per capita 

at each generation -- per stirpes. (1) As used in this 

section, the following definitions apply: 

(a) ''Deceased child'' or 11 deceased descendant'' means a 

child or a descendant who either predeceased the 

distribution date or is considered to have predeceased the 

distribution date under (section 62]. 
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(b) ''Distribution date'', with respect to an interest, 

means the time when the interest is to take effect in 

possession or enjoyment. The distribution date need not 

occur at the beginning or end of a calendar day but may 

occur at a time during the course of a day. 

(c) "Surviving ancestor 11, "surviving child", or 

"surviving descendant" means an ancestor, a child, or a 

descendant who neither predeceased the distribution date nor 

is considered to have predeceased the distribution date 

under (section 62]. 

(2) (a) If an 

instrument calls 

applicable statute or a governing 

for property to be distributed "by 

representation'' or "per capita at each generation'1
, the 

property is divided into as many equal shares as there are: 

(i) surviving descendants in the generation nearest to 

the designated ancestor that contains one or more surviving 

descendants; and 

(ii) deceased descendants in the same generation who 

left surviving descendants, if any. 

(b) Each surviving descendant in the nearest generation 

is allocated one share. The remaining shares, if any, are 

combined and then divided in the same manner among the 

surviving descendants of the deceased descendants as if the 

surviving descendants who were allocated a share and their 

surviving descendants had predeceased the distribution date. 
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(3) (a) If a governing instrument calls for property to 

be distributed ''per stirpes 11
, the property is divided into 

as many equal shares as there are: 

(i) surviving children of the designated ancestor; and 

(ii) deceased children who left surviving descendants. 

(b) Each surviving child is allocated one share. The 

share of each deceased child with surviving descendants is 

divided in the same manner, with subdivision repeating at 

each succeeding generation until the property is fully 

allocated among surviving descendants. 

(4) For the purposes of subsections (2) and (3), an 

individual who is deceased and left no surviving descendant 

is disregarded and an individual who leaves a surviving 

ancestor who is a descendant of the designated ancestor is 

not entitled to a share. 

NEW SECTION. Section 69. Worthier title doctC"ine 

abolished. The doctrine of worthier title is abolished as a 

rule of law and as a rule of construction. Language in a 

governing instrument describing the beneficiaries of a 

disposition as the transferor 1 s "heirs", 1'heirs at law 11
, 

"next of kin", 11 distributees 11
, 

11 relativesu, or "family 11 or 

language of similar import does not create or presumptively 

create a reversionary interest in the transferor. 

NEW Sl::CTJON. Section 70. Future interests in "heirs" 

and like. If an applicable statute or a governing instrument 
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calls for a future distribution to or creates a future 

interest in a designated individual 1 s ''he1rs 11
, hheirs at 

law", "next of kin'', "relatives••, or "family" or language of 

similar import, the property passes to those persons, 

including the state under 72-2-207, and in such shares as 

would succeed to the designated individual's intestate 

estate under the intestate succession law of the designated 

individual's domicile in effect at the time the disposition 

is to take effect in possession or enjoyment as if the 

designated individual died at that time. If the designated 

individual's surviving spouse is living but is remarried at 

the time the disposition is to take effect in possession or 

enjoyment, the surviving spouse is not an heir of the 

designated individual. 

NEW SECTION. Section 71. Revocation of probate and 

nonprobate transfers by divorce -- no revocation by other 

changes of circumstances. (1) As used in this section, the 

following definitions apply: 

(a) 11 oisposition or appointment of property" includes a 

transfer of an item of property or any other benefit to a 

beneficiary designated in a governing instrument. 

(b) "Divorce or annulment" means any divorce, 

23 annulment, or dissolution or declaration of invalidity of a 

24 

25 

marriage that would exclude the spouse as a surviving spouse 

within the meaning of 72-2-103. A decree of separation that 
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does not terminate the status of husband and wife is not a 

divorce for purposes of this section. 

(c) "Divorced individual 11 includes an individual whose 

marriage has been annulled. 

(d) 11 Governing instrument" means a governing instrument 

executed by the divorced individual before the divorce or 

annulment of the individual 1 s marriage to the individual 1 s 

former spouse. 

(e) "Relative of the divorced individual"s former 

spouse" means an individual who is related to the divorced 

individual's former spouse by blood, adoption, or affinity 

and who, after the divorce or annulment, is not related to 

the divorced individual by blood, adoption, or affinity. 

( f) 11 Revocabl e 11 
, with respect to a disposition, 

appointment, provision, or nomination, means one under which 

the divorced individual, at the time of the divorce or 

annulment, was alone empowered, by law or under the 

governing instrument, to cancel the designation in favor of 

the individual 1 s former spouse or former spouse's relative, 

whether or not the divorced individual was then empowered to 

designate the divorced individual in place of the 

individual's former spouse or in place of the former 

spouse's relative and whether or not the divorced individual 

then had the capacity to exercise the power. 

(2) Except as provided by the express terms of a 
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governing instrument, a court order, or a contract relating 

to the division of the marital estate made between the 

divorced individuals before or after the marriage, divorce, 

or annulment, the divorce or annulment of a marriage: 

(a) revokes any revocable: 

(i) disposition or appointment of property made by a 

divorced individual to the individual's former spouse in a 

governing instrument and any disposition or appointment 

created by law or in a governing instrument to a relative of 

the divorced individual 1 s former spouse; 

(ii) provision in a governing instrument conferring a 

general or nongeneral power of appointment on the divorced 

individual's former spouse or on a relative of the divorced 

individual's former spouse; and 

(iii) nomination in a governing instrument that 

nominates a divorced individual's former spouse or a 

relative of the divorced individual 1 s fo[mer spouse to serve 

in any fiduciary or representative capacity, including a 

personal representative, executor, trustee, conservator, 

agent, or guardian: and 

{b) severs the interests of the former spouses in 

property held by them at the time of the divorce or 

annulment as joint tenants with the right of survivorship 

and transforms the interests of the former spouses into 

tenancies in common. 
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(3) A severance under subsection (2)(b) does not affect 

any third-party interest in property acquired for value and 

in good faith reliance on an apparent title by survivorship 

in the survivor of the former spouses unless a writing 

declaring the severance has been noted, registered, filed, 

or recorded in records appropriate to the kind and location 

of the property, which records are relied upon, in the 

ordinary course of transactions involving such property, as 

evidence of ownership. 

(4) Provisions of a governing instrument that are not 

revoked by this section are given effect as if the former 

spouse and relatives of the former spouse disclaimed the 

revoked provisions or, in the case of a revoked nomination 

in a fiduciary or representative capacity, as if the former 

spouse and relatives of the former spouse died immediately 

before the divorce or annulment. 

(5) Provisions revoked solely by this section are 

revived by the divorced individual's remarriage to the 

former spouse or by a nullification of the divorce or 

annulment. 

(6) No change of circumstances other than as described 

in this section and in 72-2-104 effects a revocation. 

(7) (a) A payor or other third party is not liable for 

having made a payment or transferred an item of property or 

any utt1er benefit to a beneficiary designated in a governing 
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instrument affected by a divorce, annulment, or remarriage, 

or for having taken any other action in good faith reliance 

on the validity of the governing instrument, before the 

payor or other third party received written notice of the 

divorce, annulment, or remarriage. A payor or other third 

party is liable for a payment made or other action taken 

after the payor or other third party received written notice 

of a claimed forfeiture or revocation under this section. 

(b} Written notice of the divorce, annulment, or 

remarriage under subsection (7)(a) must be mailed to the 

payer's or other third party's main office or home by 

certified mail, return receipt requested, or served upon the 

payor or other third party in the same manner as a summons 

in a civil action. Upon receipt of written notice of the 

divorce, annulment, or remarriage, a payer or other third 

party may pay any amount owed or transfer or deposit any 

item of property held by it to or with the court having 

jurisdiction of the probate proceedings relating to the 

aecedent's estate or, if no proceedings have been commenced, 

to or with the court having jurisdiction of probate 

proceedings relating to decedents 1 estates located in the 

county of the decedent's residence. The court shall hold the 

funds or item of property and, upon its determination under 

this section, shall order disbursement or transfer in 

accordance with the determination. Payments, transfers, or 
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deposits made to or with the court discharge the payer or 

other third party from all claims for the value of amounts 

paid to or items of property transferred to or deposited 

with the court. 

(8) (a) A person who purchases property from a former 

spouse, relative of a former spouse, or any other person for 

value and without notice or who receives from a former 

spouse, relative of a former spouse, or any other person a 

payment or other item of property in partial or full 

satisfaction of a legally enforceable obligation is neither 

obligated under this section to return the payment, item of 

property, or benefit nor liable under this section for the 

amount of the payment or the value of the item of property 

or benefit. However, a former spouse, relative of a former 

spouse, or other person who, not for value, received a 

payment, item of property, or other benefit to which that 

person is not entitled under this section is obligated to 

return the payment, item of property, or benefit, or is 

personally liable for the amount of the payment or the value 

of the item of property or benefit, to the person who is 

entitled to it under this section. 

(b) If this section or any part of this section is 

preempted by federal law with respect to a payment, an item 

of property, or any other benefit covered by this section, a 

former spouse, relative of the former spouse, or any other 
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person who, not for value, received a payment, item of 

property, or other benefit to which that person is not 

entitled under this section is obligated to return that 

payment, item of property, or benefit, or is personally 

liable for the amount of the payment or the value of the 

item of property or benefit, to the person who would have 

been entitled to it were this section or part of this 

section not preempted. 

NEW SECTION. Section 72. Honorary trusts -- trusts for 

pets. (1) A trust for a noncharitable corporation or 

unincorporated society or for a lawful noncharitable purpose 

may be performed by the trustee for 21 years but no longer, 

whether or not there is a beneficiary who can seek the 

trust's enforcement or termination and whether or not the 

terms of the trust contemplate a longer duration. 

(2) Subject to the provisions of this subsection, a 

trust for the care of a designated domestic or pet animal 

and the animal's offspring is valid. Except as expressly 

provided otherwise in the trust instrument, the following 

provisions apply: 

(a} No portion of the principal or income may be 

converted to the use of the trustee or to any use other than 

for the benefit of a covered animal. 

(b} The trust terminates at the earlier of 21 years 

after the trust was created or when no living animal is 
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covered by the trust. 

(c) Upon termination, the trustee shall transfer the 

unexpended trust property in the following order: 

{i) as directed in the trust instrument; 

(ii) if the trust was created in a nonresiduary clause 

in the transferor's will or in a codicil to the transferor's 

will, under the residuary clause in the transferor•s will; 

and 

(iii) if no taker is produced by the application of 

subsection (2)(c)(i) or (2)1c)(ii), to the transferor's 

heirs under [section 70]. 

(d) For the purposes of [section 66], the residuary 

clause is treated as creating a future interest under the 

terms of a trust. 

{e) The intended use of the principal or income may be 

enforced by an individual designated for that purpose in the 

trust instrument or, if none, by an individual appointed by 

a court upon application to it by an individual. 

(f) Except as ordered by the court or required by the 

trust instrument, no filing, report, registration, periodic 

accounting, separate maintenance of funds, appointment, or 

fee is required by reason of the existence of the fiduciary 

relationship of the trustee. 

(g) A governing instrument must be liberally construed 

to bring the transfer ~ithin the applicability of this 
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section, to presume against the merely precatory or honorary 

nature of the disposition, and to carry out the general 

intent of the transferor. Extrinsic evidence 1s admissible 

in determining the transferor's intent. 

(h) A court may reduce the amount of the property 

transferred if it determines that that amount substantially 

exceeds the amount required for the intended use. The amount 

of the reduction, if any, passes as unexpended trust 

property under subsection (2)(c). 

(i) If no trustee is designated or no designated 

trustee is willing or able to serve, a court shall name a 

trustee. A court may order the transfer of the property to 

another trustee if required to ensure that the intended use 

is carried out and if no successoc trustee is designated in 

the trust instrument or if no designated successoc tcustee 

agrees to serve or is able to serve. A court may also make 

such other orders and determinations as are advisable to 

carry out the intent of the transferor and the purpose of 

tn1s section. 

Section 73. Section 72-3-212, MCA, is amended to read: 

"72-3-212. Informal probate -- clerk to make findings. 

In an informal proceeding for original probate of a will, 

the clerk shall determine whether: 

(1) the application is complete; 

(2) the applicant has made oath or affirmation that the 
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statements contained in the application are true to the best 

of his the applicant's knowledge and belief; 

(3) the applicant appears from the application to be an 

interested person as defined in 72-l-103t~lt; 

(4) on the basis of the statements in the application, 

venue is proper; 

( 5) an original, duly executed, and apparently 

unrevoked will is in the clerk 1 s possession; 

(6) any notice required by 72-3-106 has been given and 

that the application is not within 72-3-213(5); and 

(7) it appears from the application that the time limit 

for original probate has not expired. 11 

Section 74. Section 72-3-213, MCA, is amended to read: 

"72-3-213. Rules for grant or denial of informal 

probate. (1) A will wh±eh that appears to have the required 

signatures and v~¼eh that contains an attestation clause 

showing that requirements of execution under 72-2-3027 

Ti-2-383, or 72-2-306 have been met shell must be nrohntPrl 

without further pcoof. In other cases the clerk may assume 

execution if the will appears to be properly executed, or he 

may accept a sworn statement or affidavit of any person 

having knowledge of the circumstances of execution, whether 

or not the person was a witness to the will. 

( 2) The application shall must be denied if it 

indicates that a personal representative has been appointed 
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in another county of this state or, except as provided in 

subsection (3) be¼ow, if it appears that this or another 

will of the decedent has been the subject of a previous 

probate order. 

(3) Informal probate of a will w~±e~ that has been 

previously probated elsewhere may be granted at any time 

upon written application by any interested person, together 

with deposit of an authenticated copy of the will and of the 

statement probating it from the office or court where it was 

first probated. 

(4) A will from a place whieh that does not provide for 

probate of a will after death and whieh that is not eligible 

for probate under 72-3-212 may be probated in this state 

upon receipt by the clerk of a duly authenticated copy of 

the will and a duly authenticated certificate of its legal 

custodian that the copy filed is a true copy and that the 

will has become operative under the law of the other place. 

(5) Application for informal probate whieh that relates 

to one or more of a known series of testamentary instruments 

(other than a will and one or more codicils to the will), 

the latest of which does not expressly revoke the earlier, 

sha¼¼ ~ be declined." 

Section 75. Section 72-3-222, MCA, is amended to read: 

"72-3-222. Informal appointment clerk 

findings. In informal appointment proceedings, 

-133-

to 

the 

make 

clerk 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0431/01 

mtts~ shall determine whether: 

(1) the application for informal appointment of a 

personal representative is complete; 

(2) the applicant has made oath or affirmation that the 

statements contained in the application are true to the best 

of his the applicant's knowledge and belief; 

(3) the applicant appears from the application to be an 

interested person as defined in 72-l-103t~¼t; 

(4) on the basis of the statements in the application, 

venue is properi 

(5) any will to which the requested appointment relates 

has been formally or informally probated, but this 

requirement does not apply to the appointment of a special 

administrator; 

(6) any notice required by 72-3-106 has been given; 

(7) from the statements in the application, the person 

whose appointment is sought has priority entitling ft¼m the 

person to the appointment." 

Section 76. Section 72-11-101, MCA, is amended to read: 

•72-11-101. Degrees of k¼"dred kinship -- how computed. 

The degree of kindred kinship is established by the number 

of generations, and each generation is called a degree." 

Section 77. Section 72-11-102, MCA, is amended to read: 

•72-11-102. Begrees ~ of kindred kinship lineal 

and collateral ee"ea"gtti"±ty. The-ser±e~--of--degrees--£orms 
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~he--¼¼ne;--ehe--series--of--degrees There are two ~es of 

kinship, lineal and collateral. Lineal kinship, or the 

direct line of consanguinity, is the relationship between 

personsL who-deseend-£rom one another-ie--ea¼¼ed--direet--or 

½¼nea¼--eoneangainity; of whom is a descendaf!!_ of th~ other. 

and--the--series--of--degrees Collateral kinship is the 

relationshi£ between persons people who do-not descend from 

one-another-b~t-spring from a common ancestor is-ea¼¼ed--the 

eo¼iatera¼ but are not in a direct line or-eo¼¼atera¼ 

eonsangainity." 

Section 78. Section 72-11-103, MCA, is amended to read: 

w72-ll-103. Begrees--0£--kindred--------aseend¼ng---and 

deseendi"g--direet--ltne Computation of degrees in lineal 

kinship. The direet-¼ine--is--divided--into--a--d±reet--¼ine 

deseend±ng--and--a--direet--¼ine--asee~ding degree of lineal 

kinship of two persons is computed by counting one degree 

for each person in the line of ascent or_Q_escentL exclusive 

of the person from whom the computing begins. The child is~ 

with regard to the parent, in the first degree; the 

grandchild is, with regard to the grandparent, in the ~e 

that-whieh-eenneets-an-aneestor-with-these-whe-deseend--£rom 

h¼ma-The second degree; is-that-whieh-eonneete-a-pe~een-with 

thoe~--£rom-whem-he-descend9 and vice versa as to the_.E_arent 

and grandparent with regard to their respective children and 

grandchildren.'' 
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Section 79. Section 72-11-104, MCA, is amended to read: 

•72-11-104. Begrees---0£---kindred----------eofflpatation 

Computation of degrees in dtreet-¼ine collateral kinship. in 

the--direet--½¼ne--there--ere--as--many-degrees-as-there-ere 

generetionsa-~htte,-the-son-is-with-regard-to-the--rether--in 

the-first The degree of collateral kinship of two persons is 

computed by co1M1encing with one of the persons, ascending 

from that person to a common ancestor, descending from that 

ancestor to the other person, and counting one degree for 

each person in the line of ascent and in the line of 

descent, exclusive of the person from whom the computation 

begins.;-the-grandso~ Siblings are related to each other in 

the second degree,~-and-v¼ee-versa-with-rega~d-to-the-rather 

aftd--grendiather--teward--the--sens--and-grandeens uncle and 

niece are related to each other in the third degree, and 

first cousins are related to each other in the fourth 

degree. 11 

~--.. :-- ftft ................... ,, ... ,-,vu, M...._1"1, 1::;. amenaea to reaa: 

•12-12-206. Fees and expenses -- by whom paid. When the 

validity or probate of a will is contested through court 

action, the attorne~ fees and expe~eee costs, as provided in 

25-10-201, incurred in defending the validity or probate of 

the will must be paid by the party contesting the validity 

or probate of the will 7 if the will in probate is confirmed. 

If the probate is revoked, the costs, as provided in 
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25-10-201, but not attorney fees, must be paid by the party 

who resisted the revocation or out of the property of the 

decedent, as the court directs.'' 

Section 81. Section 72-16-313, MCA, is amended to read: 

"72-16-313. Exemptions of spouse and other relatives. 

(1) The clear value of all property distributed or passing 

to~ decedent's surviving spouse is exempt. 

(2) The clear value of all property distributed or 

passing ta the following is exempt: 

(a) any child or lineal descendant of the decedent, A 

determination as to establishment of the parent and child 

relationship or establishment of a person as a lineal 

descendant must be made in accordance with the rules for 

determining relationship for purposes of intestate 

succession under Title 72, chapter 2, part 2. 

(b) any e~¼¼d---to--whom stepchild! as defined in 

72-2-512L.....£f the decedent, pr¼or-to-the-tra"efer 7 --stood-~in 

the--mutually--aeknowledged--relationship--of--a--parent--or 

stepparent, provided the relationship began on or before the 

ehildis stepchild's 18th birthday. 

t3) The following amounts are exempt: 

(a) property of the clear value of $7,000 transferred 

to each of the persons who have attained majority described 

in 72-16-321(1); and 

(b) property of the clear value of $1,000 transferred 
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to each of the persons described in 72-16-321(2)." 

Section 82. Section 72-36-206, MCA, is amended to read: 

"72-36-206. Effects on real property transactions. ( 1) 

This section relates only to conveyances of real property to 

or from a trust, and supplements, but does not modify other 

substantive provisions of chapters 33 through 36 relating to 

the creation or validity of trusts. ~his--section--does--not 

af£eet-eonveyaneee-reeorded-prior-to-9etober-i 7 -i989• 

(2) Except as otherwise provided in chapters 33 through 

36, a conveyance of real property to a trustee designated as 

such in the conveyance vests the whole estate conveyed in 

the trustee, subject only to the trustee's duties. The 

beneficiaries of the trust take no estate or interest in the 

real property, but may determine or enforce the terms of the 

trust as provided in chapters 33 through 36. 

(3) An instrument creating or amending a trust need not 

be recorded, but may be if properly acknowledged. 

(4) If there is no clear reference to or designation of 

a grantee as trustee in a conveyance (nor in a separately 

recorded instrument recorded in the same county as the 

conveyance and describing the same property as described in 

the conveyance), the conveyance e"aYi must be considered to 

be absolute to the grantee, in favor of purchasers or 

encumbrancers from the grantee, who were without actual 

knowledge and who acted for a valuable consideration, 
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despite any valid trust which may exist. 

(5) Unless limitations upon a trustee's power or 

authority are set forth in the recorded conveyance of real 

property to the trustee or in a separdte trust instrument 

(or portion thereof, or abstract thereot) recorded in the 

same county, there are no limitations upon the trustee's 

power or authority to convey or encumber the real property 

in favor of third persons who were without actual knowledge 

and who acted for a valuable consideration. A separate trust 

instrument incorporated by reference in a conveyance to a 

trustee cannot limit the trustee's power or authority to 

convey or encumber unless the limitations are set forth in 

the trust instrument (or portion thereof or abstract 

thereof) which is also recorded in the county where the real 

property is located. An amendment to a recorded trust 

instrument may not affect the power or authority of a 

trustee to convey or encumber unless it is also recorded in 

the same place. 

(6) A subsequent conveyance from a person designated in 

the original conveyance as trustee (or from his successor 

trustee) conveys the whole estate 

except as limited by the terms 

vested 

of 

in the trustee, 

the conveyance. The 

identity of any successor trustee may be established by a 

recorded affidavit of the successor trustee specifying hi~ 

the successor trustee's name and address and the date and 
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circumstances of hie succession, and confirming that he the 

successor trustee is currently lawfully serving in sueh that 

capacity. 

(7) In an action or proceeding by a third person 

involving the real property granted to a trustee, the person 

designated as trustee in the original conveyance, or the 

successor trustee as established in subsection (6), or, if 

none, the person then actually serving as trustee, or, if 

none, any beneficiary designated by the court to represent 

the interests of the beneficiaries, shall be considered the 

only necessary representative of the trust and of all 

persons with an interest therein in the trust. A judgment is 

binding upon and conclusive against the trust and all 

persons interested th~rein in the trust as to all matters 

finally adjudicated in the judgment. 

(8) The designation of the name of a trust in a 

recorded conveyance vests the estate in the trustee of the 

trust. A subseauent r.nnvPV:=lnl"'.c. m::,,'1 ho m-.rl.-. ............ _ ._ ____ ,. -

The identity of a party serving as trustee may be 

established by a recorded affidavit of the party or by other 

recorded 

address 

instrument, specifying 

and confirming that h~ 

serving as the trustee." 

the trustee's name and 

the party is currently 

NEW SECTION. Section 83. Nonprobate transfers on 

death. (1) A provision for a nonprobate transfer on death in 
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an insurance policy, contract of employment, bond, mortgage, 

promissory note, certificated or uncertificated security, 

account agreement, custodial agreement, deposit agreement, 

compensation plan, pension plan, individual retirement plan, 

employee benefit plan, trust, conveyance, deed of gift, 

marital property agreement, or other written instrument of a 

similar nature is nontestamentary. This subsection includes 

a written provision that: 

(a) money or other benefits due to, controlled by, or 

owned by a decedent before death must be paid after the 

decedent 1 s death to a person whom the decedent designates 

either in the instrument or in a separate writing, including 

a will, executed either before or at the same time as the 

instrument or later; 

(b) money due or to become due under the instrument 

ceases to be payable in the event of death of the promisee 

or the promisor before payment or demand: or 

(c) any property controlled by or owned by the decedent 

before death that is the subject of the instrument passes to 

a person the decedent designates either in the instrument or 

in a separate writing, including a will, executed either 

before or at the same time as the instrument or later. 

(2) This section does not limit rights of creditors 

under other laws of this state. 

NEW SECTION. Section 84. Definitions. In (sections B4 
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through 102), the following definitions apply: 

tl) 11 Account 1
' means a contract of deposit between a 

depositor and a financial institution and includes a 

checking account, 

and share account. 

savings account, certificate of deposit, 

{2) 1'Agent'1 means a person authorized to make account 

transactions for a party. 

(3) ''Beneficiary" means a person named as one to whom 

sums on deposit in an account are payable on request after 

death of all parties or for whom a party is named as 

trustee. 

(4) "Financial 

authorized to do 

institutionq means an 

business under state or 

organization 

feCeral laws 

relating to financial institutions and includes a bank, 

trust company, savings bank, building and loan association, 

savings and loan company or association, and credit union. 

( 5) ''Multiple-party account" means an account payable 

on request to one or more of two or more parties, whether or 

not a right of survivorship is mentioned. 

(6) "Party" means a person who, by the terms of an 

account, has a present right, subject to request, to payment 

from the account other than as a beneficiary or agent. 

(7) 11 Payment" of sums on deposit includes withdrawal, 

payment to a party or third person pursuant to check or 

other request, a11d a pledge of sums on deposit by a party or 
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a setoff, reduction, or other disposition of all or part of 

an account pursuant to a pledge. 

(8) "POD designation'' means the designation of: 

(a) a beneficiary in an account payable on request to 

one party during the party's lifetime and on the party's 

death to one or more beneficiaries or to one or more parties 

during their lifetimes and on death of all of them to one or 

more beneficiaries; or 

(b) a beneficiary in an account in the name of one or 

more parties as trustee for one or more beneficiaries if the 

relationship is established by the terms of the account and 

there is no subject of the trust other than the sums on 

deposit in the account, whether or not payment to the 

beneficiary is mentioned. 

(9) ''Receive", as it relates to notice to a financial 

institution, means receipt in the office or branch office of 

the financial institution in which the account is 

at a particular place, in the place required. 

(10) "Request 11 means a request for payment that complies 

with all terms of the account, including special 

requirements concerning necessary signatures and regulations 

of the financial institution; however, for purposes of 

(sections 84 through 102], if terms of the account condition 

payment on advance notice, a request for payment is treated 
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as immediately effective and a notice of intent to withdraw 

is treated as a request for payment. 

(11) "Sums on deposit 11 means the balance payable on an 

account, including interest and dividends earned, whether or 

not included in the current balance, and any deposit life 

insurance proceeds added to the account by reason of death 

of a party. 

(12) 11 Terms of 

agreement and other 

the 

terms 

account'' includes the deposit 

and conditions, including the 

form, of the contract of deposit. 

NEW SECTION. Section 85. Limitation on scope 

(sections 84 through 102]. [Sections 84 through 102] do 

apply to: 

(1) an account established for a partnership, 

venture, or other organization for a business purpose; 

of' 

not 

joint 

(2) an account controlled by one or more persons as an 

agent or trustee for a corporation, unincorporated 

dl::i:SUl:.ld.C..lOO, or cnaritao1e or civic organization; or 

(3) a fiduciary or trust account in which the 

relationship is established other than by the terms of the 

account. 

NEW SECTION. Section 86. Types of account -- existing 

accounts. (1) An account may be for a single party or 

multiple parties. A multiple-party account may be with or 

without a right of survivorship between the parties. Subject 
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to [section 91(3)], either a single-party account or a 

multiple-party account may have a POD designation, an agency 

designation, or both. 

(2) An account established before, on, or after [the 

effective date of this act], whether in the form prescribed 

in [section 87] or in any other form, is either a 

single-party account or a multiple-party account, with or 

without right of survivorship and with or without a POD 

designation or an agency designation, within the meaning of 

[sections 84 through 102], and is governed by [sections 84 

through 102]. 

NEW SECTION. Section 87. Foras. (1) A contract of 

deposit that contains provisions in substantially the 

following form establishes the type of account provided, and 

the account is governed,by the provisions of [sections 84 ,· 
through 102] applicable to an account of that type: 

UNIFORM SINGLE- OR MULTIPLE-PARTY ACCOUNT FORM 

PARTIES [Name One or More Parties]: 

OWNERSHIP [Select One and Initial]: 

..•.. SINGLE-PARTY ACCOUNT 

MULTIPLE-PARTY ACCOUNT 

Parties own account in proportion to net 

contributions unless there is clear and convincing 

evidence of a different intent. 
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RIGHTS AT DEATH [Select One and Initial]: 

SINGLE-PARTY ACCOUNT 

At death of party, ownership passes as part of 

party's estate. 

SINGLE-PARTY 

DESIGNATION 

ACCOUNT WITH POD (PAY ON DEATH) 

[N~me One or More Beneficiaries]: 

At death of party, ownership passes to POD 

beneficiaries and is not part of party's estate. 

MULTIPLE-PARTY ACCOUNT WITH RIGHT OF SURVIVORSHIP 

At death of party, ownership passes to surviving 

parties. 

MULTIPLE-PARTY ACCOUNT WITH RIGHT OF SURVIVORSHIP 

AND POD (PAY ON DEATH) DESIGNATION 

[Name One or More Beneficiaries}: 

At death of last surviving party, ownership passes 

to POD beneficiaries and is not part of last 

surviving party's estate. 

MULTIPLE-PARTY ACCOUNT WITHOUT RIGHT OF SURVIVORSHIP 

At death of party, deceased party's ownership 

passes as part of deceased party's estate. 

AGENCY (POWER OF ATTORNEY) DESIGNATION 

Agents may make account transactfons. for parties 
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but have no ownership or rights at death unless 

named as POD beneficiaries. 

(To Add Agency Designation to Account, Name One or 

More Agents]: 

[Select One And Initial]: 

..••. AGENCY DESIGNATION 

DISABILITY OR INCAPACITY OF PARTIES 

SURVIVES 

...•. AGENCY DESIGNATION TERMINATES ON 

DISABILITY OR INCAPACITY OF PARTIES 

(2) A contract of deposit that does not contain 

provisions in substantially the form provided in subsection 

(l) is governed by the provisions of [sections 84 through 

102] applicable to the type of account that most nearly 

conforms to the depositor's intent. 

NEW SECTION. Section 88. Designation of agent. (1) By 

a writing signed by all parties, the parties may designate 

a~ agent oc ai~ parties on an account a person other than a 

party. 

(2) Unless the terms of an agency designation provide 

that the authority of the agent terminates on disability or 

incapacity of a party, the agent's authority survives 

disability and incapacity. The agent may act for a disabled 

or incapacitated party until the authority of the agent 

terminated. 
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(3) Death of the sole party or last-surviving party 

terminates the authority of an agent. 

NEW SECTION. Section 89. Applicability of [sections 90 

through 102]. The provisions of [sections 90 through 95] 

concerning beneficial ownership as between parties or as 

between parties and beneficiaries apply only to 

controversies between those persons and their creditors and 

other successors and do not apply to the right of those 

persons to payment as determined by the terms of the 

account. (Sections 96 through 102] govern the liability and 

setoff rights of financial institutions that make payments 

pursuant to it. 

NEW SECTION. Section 90. ownership during lifetime. 

( 1) In this section, 11 net contribution" of a party means the 

sum of all deposits to an account made by or for the party, 

less all payments from the account made to or for the party 

that have not been paid to or applied to the use of another 

party and a proportionate share of any charges deducted from 

the account, plus a proportionate share of any interest or 

dividends earned, whether or not included in the current 

balance. The term includes deposit life insurance proceeds 

added to the account by reason of death of the party whose 

net contribution is in question. 

12) During the lifetime of all parties, an account 

belongs to the parties in proportion to the net contribution 
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of each to the sums on deposit unless there is clear and 

convincing evidence of a different intent. As between 

parties married to each other, in the absence of proof 

otherwise, the net contribution of each is presumed to be an 

equal amount. 

(3) A beneficiary in an account having a POD 

designation has no right to sums on deposit during the 

lifetime of any party. 

(4) An agent in an account with an agency designation 

has no beneficial right to sums on deposit. -
NEW SECTION. Section 91. Rights at death. (1) Except 

as otherwise provided in [sections 84 through 102], on the 

death of a party, sums on deposit in a multiple-party 

account belong to the surviving party or parties. If two or 

mare parties survive and one is the surviving spouse of the 

decedent, the amount to which the decedent, immediately 

before death, was beneficially entitled under [section 90] 

belongs to the surviving spouse. If two or more parties 

survive and none is the surviving spouse of the decedent, 

the amount to which the decedent, immediately before death, 

was beneficially entitled under [section 90] belongs to the 

surviving parties in equal shares ·and augments the 

proportion to which each survivor, immediately befoce the 

decedent's death, was beneficially entitled under (section 

90] and the right of survivorship continues between the 
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surviving parties. 

(2) In an account with a POD designation; 

(a) on the death of one of two or more parties, the 

rights in sums on deposit are governed by subsection (l); 

(b) on the death of the sole party or the last survivor 

of two or more parties, sums on deposit belong to the 

surviving beneficiary or beneficiaries. If two or more 

beneficiaries survive, sums on deposit belong to them in 

equal and undivided shares and there is no right of 

survivorship in t~e event of the death of a beneficiary 

thereafter. If no beneficiary survives, sun1s on deposit 

belong to the estate of the last-surviving party. 

(3) Sums on deposit in a single-party account without a 

POD designation, or in a multiple-party account that, by the 

terms of the account, is without right of survivorship, are 

not affected by the death of a party, but the amount to 

which the decedent, immediately before death, was 

beneficially entitled under [section 90) is transferred as 

part of the decedent's estate. A POD designation in a 

multiple-party account without righl of survivorship is 

ineffective. For purposes of this section, designation of dO 

accou11t as a tenancy 1,i co~non establishes thdt the account 

is without eight of survivorship. 

(4) The ownership right of a surviving party or 

beneficiary, or of the decedent's estdte, in sums on deposit 
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is subject to requests for payment mdde by d party before 

the party's death, whether paid by the financial institution 

before or after death or unpaid. The surviving party or 

beneficiary, or the decedent's estate, is liable to the 

payee of an unpaid request for payment. The liabilily 1s 

limited to a proportionate share of the amount transferred 

under this section, to the extent necessary to discharge the 

request for payment. 

NEW SECTION. Section 92. Alteration of rights. ( 1) 

Rights at death under [section 91] are determined by the 

type of account at the death of a party. The type of account 

may be altered by written notice given by a party to the 

financial institution to change the type of account or to 

stop or vary payment under the terms of the account. The 

notice must be signed by a party and received by the 

financial institution during the party's lifetime. 

(2) A right of survivorship arising from the express 

tprm1111 r..F t-ho :a.-..-. .......... .................. Q cvu 

designation may not be altered by will. 

NEW SECTION. Section 93. Accounts and transfers 

nonteataaentary. Except as provided in Title 72, chapter 2, 

part 7, or as a consequence of and to the extent directed by 

{section 94], a transfer resulting from the application of 

[section 91] is effective by reason of the terms of the 

account involved and {sections 84 through 1021 and is not 
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testamentary or subject to Title 72, chapters 1 through 5. 

NEW SECTION. Section 94. Rights of creditors and 

others. (1) If other assets of the estate are insufficient, 

a transfer resulting from a right of survivorship or POD 

designation under [sections 84 through 1021 is not effective 

against the estate of a deceased party to the extent needed 

to pay claims against the estate and statutory allowances to 

the surviving spouse and children. 

(2) A surviving party or beneficiary who receives 

payment from an account after the death of a party is liable 

to account to the personal representative of the decedent 

for a proportionate share of the amount received to which 

the decedent, immediately before death, was beneficially 

entitled under [section 901, to the extent necessary to 

discharge the claims and allowances described in subsection 

(1) remaining unpaid after application of the decedent's 

estate. A proceeding to assert the liability may not be 

_...,,. .... ca ..... c:u u11.i.c::~~ r..11~ persona1 representative has received a 

written demand by the surviving spouse, a creditor, a child, 

or a person acting for a child of the decedent. The 

proceeding must be commenced within 1 year after death of 

the decedent. 

t3) A surviving party or beneficiary against whom a 

proceeding to account is brought may join as a party to the 

proceeding a surviving party or beneficiary of any other 
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account of the decedent. 

(4) Sums recovered by the personal representative must 

be administered as part of the decedent's estate. This 

section does not affect the protection from claims of the 

personal representative or estate of a deceased party 

provided in [section 1011 for a financial institution that 

makes payment in accordance with the terms of the account. 

NEW SECTION. Section 95. Community 

tenancy by entireties. (1) A deposit of 

property and 

community property 

in an account does not alter the community character of the 

property or community rights in the property, but a right of 

survivorship between parties married to each other that 

arises from the express terms of the account or (section 91] 

may not be altered by will. 

(2) [Sections 84 through 102] do not affect the law 

governing tenancy by the entireties. 

NEW SECTION. Section 96. Authority of financial 

institution. A financial institution may enter into a 

contract of deposit for a multiple-party account to the same 

extent it may enter into a contract of deposit for a 

single-party account and may provide for a POD designation 

and an agency designation in either a single-party account 

or a multiple-party account. A financial institution need 

not inquire as to the source of a deposit to an account or 

as to the proposed application of a payment from an account. 
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NEW SECTION. Section 97. Payment on multiple-party 

account. A financial institution, on request, may pay sums 

on deposit in a multiple-party account to: 

(1) one or more of the parties, whether or not another 

party is disabled, incapacitated, or deceased when payment 

is requested and whether or not the party making the request 

survives another party; or 

( 2) 

is none, 

the personal representative, if any, or, if there 

the heirs or devisees of a deceased party if proof 

of death is presented to the financial institution, showing 

that the deceased party was the survivor of all other 

persons named on the account as either a party or 

beneficiary, unless the account is without right of 

survivorship under (section 91]. 

NEW SECTION. Section 98. Payment on POD designation. A 

financial institution, on request, may pay sums on deposit 

in an account with a POD designation to: 

(1) one or more of the parties, whether or not another 

party is disabled, incapacitated, or deceased when the 

payment is requested and whether or not a party survives 

another party; 

(2) the beneficiary or beneficiaries, if proof of death 

is presented to the financial institution, showing that the 

beneficiary or beneficiaries survived all persons named as 

pdrlies; or 
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( 3) the personal representative, if any, or, if there 

is none, the heirs or devisees of a deceased party, if proof 

of death is presented to the financial institution, showing 

that the deceased party was the survivor of all other 

persons named on the account as either a 

beneficiary. 

party or 

NEW SECTION. Section 99. Payment to designated agent. 

A financial institution, on request of an agent under an 

agency designation for an account, may pay to the agent sums 

on deposit in the account, whether or not a party is 

disabled, incapacitated, or deceased when the request is 

made or received and whether or not the authority of the 

agent terminates on the disability or incapacity of a party. 

NEW SECTION. Section 100. Payment to minor. If a 

financial institution is required or permitted to make 

payment pursuant to [sections 84 through 102] to a minor 

designated as a beneficiary, payment may be made pursuant to 

the Montana Uniform Transfers to Min~r~ n~~ Ti~1~ 11 

chapter 26. 

NEW SECTION. Section 101. Discharge. (1) Payment made 

pursuant to [sections 84 through 102] in accordance with the 

type of account discharges the financial institution from 

all claims for amounts so paid, whether or not the payment 

is consistent with the beneficial ownership of the account 

as between parties, beneficiaries, or their successors. 
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Payment may be made whether or not a party, beneficiary, or 

agent is disabled, incapacitated, or deceased when payment 

is requested, received, or made. 

( 2) Protection under this section does not extend to 

payments made after a financial institution has received 

written notice from a party, or from the personal 

representative, surviving spouse, or heir or devisee of a 

deceased party, to the effect that payments in accordance 

with the terms of the account, including one having an 

agency designation, should not be permitted and after the 

financial institution has had a reasonable opportunity to 

act on the notice when the payment is made. Unless the 

notice is withdrawn by the person giving it, the successor 

of any deceased party shall concur in a request for payment 

if the financial institution is to be protected under this 

section. Unless a financial institution has been served with 

process in an action or proceeding, no other notice or other 

information shown co have been available to the financial 

institution affects its right to protection under 

section. 

this 

( 3) A financial institution that receives written 

notice pursuant to this section or otherwise has reason to 

believe that a dispute exists as to the rights of the 

parties may refuse, without liability, to make p•yments in 

25 accordance with the terms of the account. 
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(4) Protection of a financial institution under this 

section does not affect the rights of parties in disputes 

between themselves or their successors concerning the 

beneficial ownership of sums on deposit in accounts or 

payments made from accounts. 

NEW SECTION. Section 102. Setoff. Without qualifying 

any other statutory right to setoff or lien and subject to 

any contractual provision, if a party is indebted to a 

financial institution, the financial institution has a right 

to setoff against the account. The amount of the account 

subject to setoff is either the proportion to which the 

party is, or immediately before death was, beneficially 

entitled under [section 901 or, in the absence of proof of 

that proportion, an equal share with all parties. 

NEW SECTION. Section 103. Definitions. As used in 

[sections 103 through 112], the following definitions apply: 

(1) 11 Beneficiary form 1
' means a registration of a 

security that indicates the present owner of the security 

and the intention of the owner regarding the person who will 

become the owner of the security upon the death of the 

owner. 

(2) "Register", including its derivatives, means to 

issue a certificate showing the ownership of a certificated 

security or, in the case of an uncertificaled security, to 

initiate or transfer an account showing ownership of 

-157-

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0431/01 

securities. 

(3) ''Registering entity'' means a person who originates 

or transfers a security title by registration and includes a 

broker maintaining security accounts for customers and a 

transfer agent or other person acting for or as an issuer of 

se-curities. 

(4) 11 Security" means a share, participation, or other 

interest in property, in a business, or in an obligation of 

an enterprise or other issuer and includes a certificated 

security, an uncertificated security, and 

account. 

{ 5} 11 Security account" means: 

a security 

{a) a reinvestment account associated with a security, 

a securities account with a broker, a cash balance in a 

brokerage account, cash, interest, earnings, or dividends 

earned or declared on a security in an account, a 

reinvestment account, or a brokerage account, whether or not 

credited to the account before the owner's death; or 

(b) a cash balance or other property held for or due to 

the owner of a security as a replacement for or product of 

an account security, whether or not credited to the account 

before the owner's death. 

NEW SECTION. Section 104. Registration in beneficiary 

form -- sole or joint tenancy ownership4 Only individuals 

whose registration of a security shows sole ownership by one 
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individual or multiple ownership by two or more with right 

of survivorship, r-ather than as tenants 1n common, may 

obtain registration in beneficiary form. Multiple owners of 

a security registered in beneficiary form hold as joint 

tenants with t"ight of survivorship, as ten..i.1. "' by the 

entireties, or as owners ot community property held in 

survivorship form and not as tenants in common. 

NEW SECTION. Section 105. Registration in beneficiary 

form -- applicable law. (1) A security may be registered in 

beneficiary form if the form is authorized by this or a 

similar statute of the state: 

(a} of organization of the issuer or 

entity; 

registering 

( b) of the location of the registering entity's 

principal office: 

(c) of the office of its transfer agent or its office 

making the registration; or 

I "1 \ 1 ~,:, .. .,.,-l .. ho ~,.,~er•~ ~~~ro~~ ~~ ~ho ~imo nF 

registration. 

(2) A registration governed by the law of a 

jurisdiction in which this or similar legislation is not in 

force or was not in force when a registration in beneficiary 

form was made is nevertheless presumed to be valid and 

authorized as a matter of contract law. 

NEW SECTION. Section 106. Origination of registration 
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in beneficiary form. A security, whether evidenced by 

certificate or account, is registered in beneficiary form 

when the registration includes a designation of a 

beneficiary to take the ownership at the death of the owner 

or the deaths of all multiple owners. 

NEW SECTION. Section 107. Form of registration in 

beneficiary form. Registration in beneficiary form may be 

shown by the words ''transfer on death'' or the abbreviation 

"TOD'', or by the words "pay on death'' or the abbreviation 

"POD", after the name of the registered owner and before the 

name of a beneficiary. 

NEW SECTION. Section 108. Effect of registration in 

beneficiary form. The designation of a TOD beneficiary on a 

registration in beneficiary form has no effect on ownership 

until the owner's death. A registration of a security in 

beneficiary form may be canceled or changed at any time by 

the sole owner or all then-surviving owners without the 

.LO CUll::it:IlL Ul. Lilt: Ui:!11~1..lC.l.dlY• 
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NEW SECTION. Section 109. Ownership on death of owner. 

On the death of a sole owner or the last lo die of all 

multiple owners, ownership of securities registered in 

benefici&ry form passes to the beneficiary or beneficiaries 

who survive all owners. On proof of the death of all owners 

and compliance with any applicable requirements of the 

registering entity, a security registered in beneficiary 
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form may be reregistered in the name of the beneficiary or 

beneficiaries who survived the death of all owners. Until 

division of the security after the death of all owners, 

multiple beneficiaries surviving the death of all owners 

hold their interests as tenants in common. If no beneficiary 

survives the death of all owners, the security belongs to 

the estate of the deceased sole owner or the estate of the 

last to die of•all multiple owners. 

NEW SECTION. Section 110. Protection of registering 

entity. (1) A registering entity is not required to offer or 

to accept a request for security registration in beneficiary 

form. If a registration in beneficiary form is offered by a 

registering entity, the owner requesting registration in 

beneficiary form assents to the protections given to the 

registering entity by [sections 103 through 112). 

(2) By accepting a request for registration of a 

security in beneficiary form, the registering entity agrees 

that the registration will be implemented on the death of 

the deceased owner as provided in [sections 103 through 

112). 

(3) (a) A registering entity is discharged from all 

claims to a security by the estate, creditors, heirs, or 

devisees of a deceased owner if it registers a transfer of 

the security in accordance with (section 109} and does so in 

good faith reliance on: 
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(i) the registration; 

(ii) [sections 103 through 112]; and 

(iii) information provided to it by affidavit of the 

personal representative of the deceased owner, or by the 

surviving beneficiary or by the surviving beneficiary's 

representatives, or other information available to the 

registering entity. 

(b) The protections of [sections 103 through 112) do 

not extend to a reregistration or payment made after a 

registering entity has received written notice from any 

claimant to any interest in the security objecting to 

implementation of a registration in beneficiary form. No 

other notice or other information available to the 

registering entity affects its right to protection under 

[sections 103 through 112). 

(4) The protection provided by [sections 103 through 

112] to the registering entity of a security does not affect 

the rights of beneficiaries in disputes between themselves 

and other claimants to ownership of the security transferred 

or its value or proceeds. 

NEW SECTION. Section 111. Nontestamentary transfer on 

death. (1) A transfer on death, resulting from a 

registration in beneficiary form, is effective by reason of 

the contract regarding the registration between the owner 

and the registering entity and [sections 103 through 112) 
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and is not testamentary. 

(2) [Sections 103 through 112) do not limit the rights 

of creditors of security owners against beneficiaries and 

other transferees under other laws of this state. 

NEW SECTION. Section 112. Terms, conditions, and forms 

for registration. (1) (a) A registering entity offering to 

accept registrations in beneficiary form may establish the 

terms and conditions under which it will receive requests 

for: 

(i) registrations in beneficiary form; and 

(ii) implementation of registrations in beneficiary 

form, including requests for cancellation of previously 

registered TOD beneficiary designations and requests for 

reregistration to effect a change of beneficiary. 

(b) The terms and conditions so established may provide 

for proving 

concerning 

contingent 

death, avoiding or resolving any problems 

fractional shares, designating primary and 

beneficiary 1 s 

beneficiary 

beneficiaries, and substitutina a namPrl 

descendants to take in the place of the named 

in the event of the beneficiary"s death. 

Substitution may be indicated by appending to the name of 

the primary beneficiary the letters LDPS, standing for 

"lineal descendants per stirpes". This designation 

substitutes a deceased beneficiary's descendants who survive 

the owner for a beneficiary who fails to so survive, the 
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descendants to be identified and to share in accordance wilh 

the law of the beneficiary's domicile at the owner 1 s death 

that governs inheritance by descendants of an intestate. 

Other forms of identifying beneficiaries who are to take on 

one or more contingencies, and rules for providing proofs 

and assurances needed to satisfy reasonable concerns by 

registering entities regarding conditions and identities 

relevant to accurate implementation of registrations in 

beneficiary form, may be contained in a registering entity 1 s 

terms and conditions. 

{2) The following are illustrations of registrations in 

beneficiary form that a regislering entity may authorize: 

(a) sole owner-sole beneficiary: Johns. Brown TOD {or 

POD} John S. Brown Jr.; 

(b) multiple owners-sole beneficiary: John S. Brown 

Mary B. Brown JT TEN TOD John S. Brown Jr.; 

(c) multiple owners-primary and secondary (substituted) 

beneficiaries: John S. Brown M~ry A Qr0•J~ !TT£~ T0~ ~=h~ 

S. Brown Jr. SUB BENE Peter Q. Brown or John S. Brown Mary 

B. Brown JT TEN TODD John S. Brown Jr. LOPS. 

Section 113. Section 72-31-201, MCA, is amended to 

read: 

•72-31-201~ Statutory short form of generai power of 

attorney ---forms½-req~±rem~nt~----;o~nt-agente. (l} The use 

0£-the following statutor~ form,--or--s--form--e~bet~ntia¼¼y 
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eimi¼ar--to--the-fo½iowi"g-£erm,--±n-the-ereat%oft of a power 

of attorney is ¼aw£tt¼,-and--when--tteed,--the--£orm--mttst--be 

eonetr~ed--in--aceordanee--with--the-provisions-of-this-part 

le~ sufficient: 

NOTICE: THE POWERS GRANTED BY THIS DOCUMENT ARE BROAD 

AND SWEEPING. THEY ARE BBPfNBB EXPLAINED IN Ti-3l-i8i 

~HR8H8H-7i-3l-il6 THIS PART. IF YOU HAVE ANY QUESTIONS ABOUT 

THESE POWERS, OBTAIN COMPETENT LEGAL ADVICE. ~HB-HSE-8P-AN¥ 

8THBR-0R-0fPPEREN~-P8RM-8P-P8WER-eP-A~~eRNB¥-BESfREB-B¥--THE 

PAR~fES--fS-AbS8-PERMfTTEB. THIS DOCUMENT DOES NOT AUTHORIZE 

ANYONE TO MA~E MEDICAL AND OTHER HEALTH CARE DECISIONS FOR 

YOU. YOU MA~ KEVOKE THIS POWER OF ATTORNEY MA¥-BE-REV8KEB-B¥ 

¥88 IF YOU LATER WISH TO 00 SO. ~HfS-P8WER-8P-A~T8RNE¥ 

AHTH8RfSBS-BHT-B8BS-NBT-REeHfRE-~HB-A~~0RNE¥-fN-PA€T-T8--A€T 

P8R-¥8H. 

Know--e¼i--by--these--presente,--whieh--are--intended-to 

eenstitute-a-STATH~0R¥-SH0R~-P8RM-P8WBR-8P-ATT0RNBY-pursuant 

to-this-section~ 

That I (insert your name and 

address ef----the----prineipal) cle----hereby appoint 

.................... (insert the name and address of the 

attorney-in-faet--or--eaeh-attorney-±n-faet-if-more-than-one 

is-designated person appointed) as my at~orneytst-in-faet 

agent (attorney-in-fact) to act t;oi"tiyt for me in any 

lawful way with respect to the following initialed subjects: 
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tH0~ET-f£-more-than-one~attorney-in-£aet--±s--dee±gnated 

and--the--prineipa%-wishes-eaeh-attorney-in-£aet-aione-~o-be 

ab¼e-to--exereise--the--power--een£erred,--deiete--the--word 

ujoint¼yu,-Pai¼nre-to-de¼ete-the-worO-u;o±ntiyll-wi¼¼-reqn±re 

the-attorney9-in-taet-to-aet-nnanimott~lyot 

Piret~--in--my--name,-p¼aee,-and-stead-in-any-way-that-T 

myeel£-eould-do,-if-l-were-persona¼¼y-present,-with--respeet 

to--the--£oi¼owin9--matters--as--eaeh--of-them-is-defined-in 

7z-3l-z9z-throu9h-7%-3l-zl6~ 

t~o-grant-to-the-attorney-±n-raet-any-ot--the--fo±¼owiftg 

powere,--ma~e--a--eheek--or-uMu-in-the-¼ine-in-front-0£-eaeh 

power-being-granted.-~o-delete-any-of-the-£ol¼owin9--powers, 

do--not--ma~e--a--eheek--or--uMu-in-the-line-in-troftt-of-the 

power,-¥ott-may,-bttt-need-not7 -ero9e--ottt--eaeh--power--beiftg 

de±eted--wttk--e--±t"e--drawn--throtlgk--tt--tor--i"--eimilar 

faehiont,--Paiitlre--to--ma~e--a--ehee~-or-uMil-in-tbe-±ifte-ift 

£ront-0£-the-power-wi±¼-have--the--ef£eet--0£--de¼ettn9--the 

power--~n±e~s--the--¼±ne--in--front--o£--tke-pewer-ef-t0t-ie 

eheekecl-er-~-ecl.t 

€heek-er-uMll 

TO GRANT ALL OF THE FOLLOWING POWERS, INITIAL THE LINE 

IN FRONT OF (N) AND !GNOR"E THE LINES IN FRONT OF THE OTHER 

POWERS. 

T_()_G~N"T ONE OR MORE, BUT !'EWER 1"HAN ALL, OF -~HE 

FOLLOWING POWERS, INITIAL THE LINE IN FRONT OF EACH POWER 
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YOU ARE GRANTING. 

TO WITHHOLD A POWER_,. 00 NOT INITIAL THE LINE IN r·RONT OF 

IT. YOU MAY, BUT NEED NOT, CROSS OUT EACH POWER WITHHELD. 

INITIAL 

real property transactions; (A) 

(BJ 

(C) 

tangible personal property transactions; 

stock and bond,--shere,---and---eofflfflodity 

transactions; 

....... (D) commodity and option transactions; 

....... tBtfil banking and other financial institution 

transactions; 

....... tStl!'J.. business operating transactions; 

....... tPt§ insurance and annuity transactions; 

tSt 1!!l estat~ trust1_ and 

transactions; 

•••••••-tHt--gi£~-eransaetions; 

•••••••-tTt--£idae±ary-ereneaee±en~; 

....... tdt.ill claims and litigation; 

other beneficiary 

....... tK7(J) personal and family maintenance; 

....... tbtill. benefits from social security, medicare2 

medicaid, or other governmental programs or fro~ military 

service; 

TTT0Too-tMt--reeords,-reports,-aftd-stetements7 

·······ill retirement £lan transactio~s; 

....... tNtl!!.l all-other tax matters; 
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....... t6tffi all--or-the-powers-listed-ift-fAt-throttgh 

ALL OF THE POWERS LISTED ABOVE. YOU NEED NOT INITIAL ANY 

OTHER LINES IF YOU INITIAL LINE (N). 

Seeondo--tYott--fflttst--indieate--be±ow-whether-or-not-tht~ 

power--o£--8ttorftey--wi±±--be--erteetive---if---yott---beeome 

ineompetento-Ma~e-a-efteek-or-ilffU-in-the-it"e-in-£ront-o£-tbe 

s~atement-that-expresses-yottr-±ntent~t 

SPECIAL INSTRUCTIONS: 

ON THE FOLLOWING LINES, .YOU MAY GIVE SPECIAL INSTRUCTIONS 

LIMITING OR EXTENDING THE POWERS GRANTED 1'0 YOUR AGENT. 

• ■ ••• ■ ■ ••••••••• ■ •••••••••• ■ •••••••• ■ ■ •••••••••••••••••••••• 

■ •••••••••• ■ ••••••••••••••••••••••••••••••••• ■ •••••••••• ■ ••• 

• • • • • • • • • ■ ■ •••••••• ■ •••••••••••••••••••••• ■ ••••••••••••••••• 

• • • • ■ ••••••••••••••••••• ■ •••••••••• ■ ••••••••••• ■ •••••••••••• 

• • • • • • • • • • ■ ••••••••••••••••••••• ■ •••••••••••••••••••••• ■ •••• 

• • • • • • • ■ ■ •••••••••••••••••••••••••••••••••••••••• ■ •••••••••• 

• • ■ ••••••••• ■ ••••••••••••••••••• ■ •••••••••• ■ •••••••••••••••• 

UNLESS YOU DIRECT OTHERWISE ABOVE, THIS POWFD n~ 

ATTORNEY IS EFFECTIVE IMMEDIATELY AND WILL CONTINUE UNTIL IT 

IS REVOKED. 

This power of attorney revokes all previous powers of 

attorney signed by me. 

STRIKE THE PRECEDING SENTENCE IF YOU 00 NOT WANT THIS 

POWER OF ATTORNI::> TO REVOKE ALL PREVIOUS POWERS OF ATTORNEY 

SIGNED BY YOU. 
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IF YOU DO WANT THIS POWER OF ATTORNEY TO REVOKE ALL 

PREVIOUS POWERS OF ATTORNEY SIGNED BY YOU, YOU SHOULD READ 

THOSE POWERS OF ATTORNEY AND SATISFY THEIR PROVISIONS 

CONCERNING REVOCATION. THIRD PARTIES WHO RECEIVED COPIES OF 

THOSE POWERS OF ATTORNEY SHOULD BE NOTIFIED. 

This power of Tttorney shall will continue to be 

effective if I become disabled, incapaci tated_r or 

incompetent. ft-shaii-ftot-be-affeeted-by-my-iater-d±~ab±i±ty 

or-ineompetency• 

•••••--~his-power-of-attorney-shaii-not-be-effeet±~e--if 

f-beeome-±neompete"t• 

~h±rd~--tYott--mttst--ind±eate--beiow--whether-or-not-t~±s 

power--0£--attorney--attthor±zes--the---attorney-in-faet---to 

trans£er--yottr--property--d±reetly--te-the-attorney-in-Peet. 

Make-a-eheek-or-ilMil-in-the-¼ine-in-rro"t--of--the--etatement 

that-e~presses-yottr-intentot 

•••••--~his----power----0£---attorney---attthor±zes---the 

attorney-in-taet-to-reeetve-the-transter-dtreetiyo 

•••••--~his-~ower-e£-attorney--does--net--attthor¼ze--the 

attorney-in-taet-to-reee*•e-the-tranePe~-direet¼yo 

STRIKE THE PRECEDING SENTENCE IF YOU DO NOT WANT THIS 

POWER OF ATTORNEY TO CONTINUE IF YOU BECOME DISABLED, 

INCAPACITATED, OR INCOMPETENT. 

IE it becomes necessary to appoint a conservator of my 

estate or guardian of my person, I nominate my agent. 
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STRIKE THE PRECEDING SENTENCE IF YOU DO NOT WANT TO 

NOMINATE YOUR AGENT AS CONSERVATOR OR GUARDIAN. 

If any agent named by me dies, becomes incompetent, 

resigns or refuses to accept the office of agent, I name the 

following (each to act alone and successively, in the order 

named) as successor(s) to the agent: 

1. 

2. 

3. 

For purE:oses of this subsection, a person is considered 

to be incompetent if and while: ( 1) the person is a minor; 

Pl the person is an adjudicated incompetent or disabled 

person; (3) a conservator has been appointed to act for the 

person; (4) a guardian has been appointed to act for the 

person; or (5) the person is unable to give prompt and 

intelligent consideration to business matters as certified 

by a licensed physician. 

I agree that any third party who receives a copy of this 

document may act under it, I may revoke this power of 

attorney by a written document that expressly indicates my 

intent to revoke. Revocation of the power of attorney is not 

effective as to a third party until the third party ledrns 

of the revocation. I agree to indemnify the third parly for 

any claims that arise against the third ~ because of 

reliance on this power of attorney. 
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½n--wi~neee--whereof-f-have-herettnto-~±gned-my-name-tn±~ 

-.- .,- ••••••• -dl!ly of ...•...•••...•....• , ±9 •.. 

•••••••••••• ■ ■ ••••••••••••• ; ••••••••••• 

tS±gnatttre-oi-Prineipsit 

tAe~nowied9mentt 

Spee±men-Si9nat~re-0£-Attorneyf~t-±n-Paet 

-. ••••••••••••••• ■ •••••••••••••••••••••• 

Signed this ......... day of ................... , 19 .. . 

....................................... 
(Your Signature) 

....................................... 
(Your Social Security Number) 

State of 

(County) of .......................... . 

This document was acknowled2ed before me on 

. . . . . . . . . . . . . . . . . . (Date) by ........................•...•. 

-----------~N=ame of Principal) 

....................................... 
(Signature of Notarial Officer) 

••••••••••••••••••••••••••••••• ■• ■ ••••• 

(Seal, if any) (Title (and Rank)) 

[ My commission expires: •.....•.•.•.•.. ) 

BY ACCEPTING OR ACTING UNDER THE APPOINTMENT, THE AGENT 

ASSUMES THE FIDUCIARY AND OTHER LEGAL RESPONSIBILITIES OF AN 
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AGENT . 

(2) Any--of--the--powers--of-ehe-form-in-snbseeeion-f¼t 

that-are-not-eheeked-or-M-ed-are-withheid-by--the--pri"eipai 

froffl--the--attorney-in-faet--nn¼ess--the-power-of-tet-on-the 

ferm-in-sttbseetion-t¼t-is-eheeked-or-M-ed,--~he--withho±ding 

by--the--prineipe¼--from--the-attorney-in-£aet-o£-any-of-the 

powers-or-tAt-thro~gh-tMt,-in-addition-to-the-withhoiding-or 

the--power--6f--t0t7--on--the---form---in---sttbseetion---t¼t 

atttomatieaiiy-eonst±ttttes-withhoiding-of-the-powers-of-tNtT 

t3t--~o--eonstitttte--a-u ~ statutory short-forffl power of 

attocney 4 ,-as-this-phrase-is-ttsed-in is legally sufficient 

under this part, if the wording and-eoneent of the form in 

sttbseetion-f¼t-m~st-be-dttpiieated-on--a--forffl substantially 

complies with simi¼ar--to--the-form-proYided-in subsection 

(1), the notiees-mttst-appeer--in--a--eonsp½ettotts--p½aee--and 

manner,--the-seeond-and-third~p8~~s-mttst-be form is properly 

completed, and the signature of the principal mtts~--be is 

acknowledqed. 

t•t--Aii---pewere---enttfflerated---±n---Tz-3¼-z9z--threttgh 

Tz-3½-z¼6-may-l>e-½egaiiy-perrormed--by--an--attor"ey-in-Ea~ 

aet½ng-on-beha¼f-of-a-prtne¼pa¼• 

(3) If the line in front of (N) of the form under 

subsection (1) is initialed, an initial on the line in front 

of any other power does not limit the powers granted by line 

.1!!.h" 
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NEW SECTION. Section 114. Durable power of attorney. A 

power of attorney legally sufficient under this part is 

durable to the extent that durable powers are permitted by 

other law of this state and the power of attorney contains 

language, such 

be effective 

as ''This power of attorney will continue to 

if I become disabled, incapacitated, or 

incompetent. 11 showing 

power granted may be 

the intent of the principal that the 

exercised notwithstanding later 

disability, incapacity, or incompetency. 

NEW SECTION. Section 115. Construction of powers 

generally. By executing a statutory power of attorney with 

respect to a subject listed in 72-31-201(1), the principal, 

except as limited or extended by the principal in the power 

of attorney, empowers the agent for that subject to: 

(1) demand, receive, and obtain, by litigation or 

otherwise, money or other thing of value to which the 

principal is, may become, or claims to be entitled and 

conserve, invest, disburse, or use anything so received for 

the purposes intended; 

(2) contract in any manner with any person, on terms 

agreeable to the agent, to accomplish a purpose of a 

transaction and perform, rescind, reform, release, or modify 

the contract or another contract made by or on behalf of the 

24 principal; 

25 (3) execute, acknowledge, seal, and deliver a deed, 
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revocation, mortgage, lease, notice, check, release, or 

other instrument the agent considers desirable to accomplish 

a purpose of a transaction; 

(4) prosecute, defend, submit to arbitration, settle, 

and propose or accept a compromise with respect to a claim 

existing in favor of or against the principal or intervene 

in litigation relating to the claim; 

(5) seek on the principal's behalf the assistance of a 

court to carry out an act authorized by the power of 

attorney; 

(6) engage, compensate, and discharge an attorney, 

accountant, expert witness, or other assistant; 

(7) keep appropriate records of each transaction, 

including an accounting of receipts and disbursements; 

(8) prepare, execute, and file a record, report, or 

other document the agent considers desirable to safeguard or 

promote the principal's interest under a statute or 

governmental regulation; 

(9) reimburse the agent for expenditures properly made 

by the agent in exercising the powers granted by the power 

of attorney; and 

(10) in general, do any other lawful act with respect to 

the subject. 

Section 116. Section 72-31-202, MCA, is amended to 

read: 
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•72-31-202. Rea± Construction ~wer relating to real 

property transactions. t±t In a statutory short-£orm power 

of attorney, the language eonferr±n9 granting genet"ai-

attthor±ty power with respect to real property transactions 

means-that-the--pt"±ne±pe±--a~thor±ze~--the--attorney-±n-£aet 

empowers the agent to: 

tatl.!l to accept as a gift or as security for a loanL 

er-to reject, demand, buy, lease, receive, or otherwise 

acquire ei-ther--ownersh±p-ot"-pos9ess±on-or-any-eetate-or an 

interest in real property or a right incident to real 

property; 

t.bt11.l_ to sell, exchange, £E_ convey.!.. ei-th.er with or 

without covenantsrL quitclaim,L 

mortgage,L encumber,L partitionL 

partitioning,1 subdivide; apply for 

release71_ surrender,]_ 

or consent to the 

zonin.9..!. rezonin.9...!. or 

other governmental permits; plat or consent to platting,]_ 

develop; grant options concerning,L leaseL or sublet,1_ or 

otherwise dispose of anv--estate--or an interest in real 

property or a right incident to real property; 

tetl.ll to release ¼n-who¼e-or-¼"-part, assign the-who¼e 

or-a-part-of, satisfy ifl-who¼e-or-in-part, and enforceL by 

act±on 7 -proceed±n97 litigation or otherwise~ any~ mortgage, 

deed of trustL encumbrance, lien, or other claim to real 

property that exists or is e¼ai-med-to-ex±st-in-fa¥or-of--th~ 

princ±pa¼ asserted; 
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tdti!l to do any act of management or of conservation 

with respect to any-estate-or an interest in real property 

or a right incident to real property, owned or claimed to be 

owned by the principal, including 7 -by-way-of-iiitt~trat¼on 

b~t-not-0£-restri-etion,-power-to~ 

~ ±ns~re insuring against any~ casualty, 

or loss; 

liability, 

1E.l to---obta±n---or---rega¼n obtaining or regaining 

possession or protect protecting the estate-or interest or 

~ by aetion,-proeeed±ng, litigation or otherwise; 

1..£1 to----pay,----eompromise,----or---eontest paying, 

compromising, or contesting taxes or assessments~-eo--appiyL 

or applying for and reee¼ve receiving refunds in connection 

with ta~es-or-as9essments them; and 

.1E_l to--p~rchase purchasing supplies, h-i-r-e hirin!l 

assistance or labor, and make making repairs or alterations 

in the straetares-or-iands real property; 

t--t i2l 'Pt"'I 11!':.IP i-PI--Al'll~--VA~, rlr:.uiP 1 nn "'"'iiili-f"vT ~ 1 t- ""'r 

replace, remove, erect, or install structures or other 

improvements upon any real property in or incident to which 

the principal has or claims to have any--estate-or ~ 

interest or right; 

t£tl§.l to--demand,--reee±¥e,--or--obta±ft---by---aet±on7 

proeeeding7--or--otherwise-any-mon~y-or-oth~r-thing-of-valtte 

to-wh¼eh-the-prineipat-is,-may-beeome,-or-ffltl:y--eiaim--eo--be 
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entit½ed--as-the-proeeeds-ot-an-interest-in-rea¼-property-or 

of-one-or--more--0£--the--transaetions--enttmerated--in--thi~ 

seetion,--to-eonserve7-inyest,-diebttrse,-or-ttti¼i~e-anythinq 

received-for-porposes-enttmerated-in--tnis--seetion,--and--to 

reimburse-the-attorney-in-£aet-for-any-expenditttres-preper½y 

made--by-the-attorney-in-£aet-in-the-exeetttion-of-the-powers 

eon£erred-on-the-attorney-in-fact--by--the--stattttory--short 

£orm-power-o£-attorney; 

tqt--to pacticipate in any~ reorganization with respect 

to real property or a legal entity that owns an interest in 

or right incident to real property and receive and hold any 

shares of stock or instrttment--0£--similar--eharaeter 

obligations received in aeeordance---with a plan of 

reorganization and to act with respect to the-sharee them, 

includingT-by-way-ef-illttetration-but--not--0£--restrietion, 

power~ 

ill te--sel¼ selling or to otherwise dispose disposing 

of the-shares them; 

ilLl_ to-exere¼se exercising or se±l--any selling an 

option, conversion, or similar right with respect to the 

shares, them; and 

~ to-wete-on-the-shares voting them in person or by 

th~-grant¼ng-ef-a proxy; 

tht--to--agree--and--eontraet,--±n--any-manner,-with-any 

pereon7 -and-on--any--terms--that--the--attorney-in-Eaet--may 
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se¼eet,--for--the--aeeomplishment--0£--any--or--the-parposes 

enttmerated-in-this-seetion-and-to-per£orm7 -reseind7--re£orm7 

reiease,--or--modi£y--an--agreement,--eentraet 7 -or-any-ether 

simiiar-agreement-or-eontraet-made-by-or-on--behal£--of--the 

prineipa¼; 

t±t--te--e~eettte7--aeknow¼edge,--sea¼7--and--deliwer-any 

deed,-re¥oeation7-mort9a9e,-¼ease,-netiee7-ehee~,--or--other 

±nstrament--that--the--attorney-in-£aet-eons±ders-ttse£u¼-£or 

the-aeeompl±smftent-oE-any-0£-the-purposes-enttmerated-in-this 

section; 

tjt--to--proseeate,--de£end,--sttbm±t---to---arbitrat±oft7 

sett¼e,--and--propose-or-aeeept-a-eompromise-with-respeet-to 

any-ela±m-ex±st±ng-in-£awor--of--or--against--the--pr±neipa¼ 

based--on--or--±nvo¼Ying--any--rea¼-estate-transaet±en-or-to 

±ntervene-±n-any-aetion-or-proeeed±ng-reiating-to-the-e¼aim; 

t~t--to-h±re,-diseharge,-and--compensate--any--attorney7 

aeeottntant7--expert--witness7--or--other--assistant-when-the 

attorney-±n-£aet-eons±ders-that-aet±on-to-be--des±rab¼e--£or 

the--proper-exeetttion-ef-any-0£-the-pewers-deseribed-±n-this 

seet±on-and-£or-tke-~eep±ng-o£-needed-reeords;-and 

t¼t--tn-generai-and-in-add±t±en-to-a¼¼-the-spee±~ie-aets 

in-th±s-seetion,-to-do-any-other-aet--with--respeet--to--any 

estate-or 

(7) change the form of title of an interest in or right 

incident to real propertyL 
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ill dedicate to _eublic use, with or without 

consideration, easements or other real property in which the 

principal has or claims to have an interest. 

tit--Al¼---power9---de9eribed---i~---thi~---~eetion--are 

e~ereisab¼e-eqnally-with-re9peet-to-any-e9tate--or--intere~t 

in-rea¼-property-owned-by-the-prineipal-et-the-9ivin9-o~-the 

power--of--attorney--or--ae~aired--arter--that-time7 -whether 

½oeated-in-Montana-or-e¼sewhere-.- 11 

Section 117. Section 72-31-203, MCA, is amended to 

read: 

•72-31-203. ~angib½e Construction of power relating to 

tangible pe~sonal property transactions. t±t In a statutory 

ehort--£orm power of attorney, the language conferring 

general-attthority granting power with respect to tangible 

personal property transactions means--that--the-pr¼neipa± 

attthor¼zes-the-a~torney-in-raet empowers the agent to: 

tatl.!l to accept as a gift or as security for a loan~ 

"'"" __ .. _ r .,,.; _.,,,.. .._ --J--~, =::::-:~~d, ~uy, ~e~civc, uc ocnerw1se acquire 

e~ther ownership or possession of any tangible personal 

property or any an interest in tangible personal property: 

tbtJ1.l to sell, exchange, convey e¼ther with or without 

covenants, release, surrender, mortgage, encumber, pledge, 

hypothecate, create a security interest in, pawn, grant 

options concerning, leaseL or-sttb¼et subl~?se to others, or 

otherwise dispose of any tangible personal property or any 
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~ interest in any tangible personal propertyi 

tetJ.ll to release in-wheie-or-in-part, assign the-whole 

or--a--part-0£, satisfy in-who¼e-or-¼n-pdrt, and or enforceL 

by aetion,--proceeding, litigation or otherwiseL any ~ 

mortgage, security intere_§_t, encumbrance, lien, or other 

claim ~hat-exists-or-ie-e¼aimed-to-exi~t-in-£avor on behalf 

of the principal with respect to any tangible personal 

property or any an interest in tangible personal property; 

and 

tdtill to do any an act of management or of 

conservation with respect to eny tangible personal property 

or to-any an interest in any tangible personal property 

owned--or-e¼aimed-to-be-owned-by on behalf of the principal, 

including,-by-way-of-ii¼tt~tration-bttt--not--or--reetrietion, 

power~ 

i.!l to-insttre insuring against any casualty, liability, 

or loss; 

, .... 
-'--=--L. ~!;.~Qil, u~La.i11i11:i. or rege~n regaining possession 

or proteet protecting the tangib¼e--pereona¼ property or 

interestL ¼n--any--tanq~b¼e--persona¼--property by action, 

proeeeding, litigation or otherwise; 

i£l to-pay,-eofflpromise, paying, compromising or eontest 

contesting taxes or assessments~-and-to--app¼y or applying 

for and reeei•e receiving refunds in connection with taxes 

or assessments,~ 
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gratuitous 

1il ttee,---alter, using, altering, and ma~e making 

repairs or alterations 0£-any-tan9±b¼e-persona¼-property--or 

interest-in-any-tangible-personal-property,~ 

tet--to---deffland77--recei•e,---or---obtain---by--aetion7 

proceedin9,-or-otherwise-any-money-or-other-thin9--0£--va¼tte 

to--which--the--principa¼-ie,-may-become,-or-may-e¼aim-to-be 

entitled-as-the-proeeede-0£-any-tan9ib½e--persona¼--property 

or--or--any-interest-in-any-tangible-personal-property-or-0£ 

one-or-more-ot-the-transactions-enttmerated-in-this--seetion; 

to--eonserve,-±nvest7-disbHrse,-or-ttti¼ize-anyth±ng-reee½ved 

£or-pttrposes-enttmerated-in-th±s-seetiont--and--to--reimbttrse 

the--attorney-in-taet--tor-any-expenditures-proper¼y-made-by 

the--ettorney-in-ract--in--the--exeettt±on--0£---the---powers 

eon£erred--on--the--attorney-in-£aet--by-the-stattttory-short 

form-power-of-attorney; 

t£t--to-agree-and-contract7--in--any--fflanner,--with--any 

person7 --and--on--any--terms--that--the-attorney-in-raet-may 

9eleet,-for--the--oeeompliohment--of--.,ny--of--the--p~rpooe9 

enttmerated--in-this-seetion-and-to-perform,-reseind,-reformT 

re¼ease,-or-modify-any-agreement-or-eontract--or--any--other 

s½mi¼ar--agreement--or--contraet-made-by-or-on-behaif-ot-the 

prineipa¼~ 
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tgt--to-exeettte,--aeknowied!e,--seal,--and--de¼iver--any 

eenyeyanee,---mortgage,---¼ease7--notiee,--eheek7--or--ot~er 

±nstrnment-that-the-attorney-in-£aet--eensiders--ttsetttl--tor 

the-aeeompiiehment-of-any-0£-the-p~rposes-ennmerated-i"-this 

seetion; 

tht--to---proseeate7---defend,--sHbmit--to--arbitration7 

eett¼e,-and-propose-or-aeeept-a-eompromise-w±th--respect--to 

any--cla±m--exist±n9--±n--fa•or--0£-or-a9ain9t-the~pr±ne±pai 

based--on--or--±nvo¼Ying--any--tangib¼e--persona¼---property 

transaetion--or--to--±nterve"e--in--any-aetion-or-proeeed±ng 

re¼ating-to-a-e¼aim; 

t±t--to-hire,-diseharge,-and--eompensate--any--attorney 7 

aeeoantant7--expert--w±tnese 7 --or--other--assistant-when-the 

attorney-½n-£aet-eonsiders-that-aet±on-to-be--des±rable--£or 

the--proper--exeetttion-by-the-attorney-±n-£aet-o£-a"y-o£-the 

powers-deser±bed-in-thie-eeetion--and--tor--the--keeping--ot 

needed-reeords;-and 

tjt--in-generai-and-in-addition-to-all-the-epeeitie-aets 

¼±sted-in-thie-eeetion,-to-do-any-other-aete-with-reepeet-to 

any--tangtble--personal-property-or-intereet-in-any-tan9±b¼e 

perooftol-property. 

tit--A¼¼--powere---deeeribed---in---this---eeet±on---ere 

exereisable--eq~aliy--with--respeet-to-any-tangible-pereona¼ 

property-or-interest-±"-8ny-tangibie-pereona¼-property-owned 

by-the-pri"eipa¼-at-the-giv±n9-0E-the-power-0£--attor"ey--or 
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aeqtt¼red--after--that--time,--whether--¼oeated-±n-Montana-or 

e¼sewhereo" 

Section 118. section 72-31-204, MCA, 

read: 

is amended to 

•72-31-204. Bond,-share,-and-eofflfflodity Construction of 

power relating to stock and bond transactions. t¼t In a 

statutory short--£orm power of attorney, the language 

eonferr±ng--genera¼-a~thor¼ty granting power with respect to 

stock and bond,-share,-and-eonunodtty transactions means-that 

the-prtne±pa±-aHthorizes-the-attorney-tn-faet~ 

tat--to-aeeept-as-a-gift-or-as-see~r±ty-for-a-ioan-or-to 

rejeet,-demand, empowers the agent to buy, reeetve,--or 

otherwise--aeqttire--either--ownersh±p--or--posseseion-of-afty 

bond7-share,--instrument--of--s¼mi¼ar--eharaeter7--eo.fflfflodity 

±ntereet7-or-any-instrttffle"t-w±th-reepeet-to-the-bond,-ehare, 

or---interest,---to9ether---with--the--interest,--dividende7 

proeeeds 7-or-other-distribtttions-eonneeted-with-any-of-those 

instrttments7 

tbt--to sellL or-sei¼-short and to exchange,--trensfer 

either--wtth--or--withottt--a--guaranty,--re¼eaee7-sttrrender, 

hypotheeate 7 -p¼edge,-grant-options-eoneerningy--¼oan,--trade 

in7--or--otherw±se-to-d±spose-of-any-bond,-share,-instrttment 

of-simiiar-ehareeter, stocks, bonds, mutual funds, and all 

other types of securities and financial instruments except 

commodity interest 7 -or-any-instrttment-with--respeet--to--the 
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bond,--share,--or--interest; futures contracts; call and put 

options on stocks and stock indexes; receive certificates 

and other evidences of ownership with respect to securities; 

exercise voting rights with respect to secu~ities in person 

or by proxy; enter into voting tru§t~ and consent to 

limitations on the right to vote. 

tet--to-re¼ease-in-who¼e-or-in-part,-assi9n-the-whole-or 

a--part--of7--satts£y--in--whoie--or-±n-part,-and-enroree-by 

aet±on;-proeeeding,-or-otherwise--any--pledge7--enettmbranee, 

iien,--or--other--eia±m-as-to-any-bond,-share,-±nstrument-of 

simi¼ar-eharaeter,-eo.nunodity-±nterest,-or-any-±ntereet--with 

respeet--to--tne--bond,--ehare,-or-±nterest-when-the-p¼ed9e7 

eneumbranee,-l±en,-or-ether-eia±m-±s-owned-or-e¼a±med-to--be 

owned-by-the-pr±ne±pa¼; 

tdt--te-do-any-aet-of-managefflent-or-0£-eonservat±on-with 

respeet-to-any-bond,-share 7 -±nstrument-of-simi¼ar-eharaeter7 

eoftUltodity--interest,--or--any-±nstrttment-with-respeet-to-the 

18 interes~-~vn•~-A•-~:=~~== ~~ ~c owneO-Oy-ene-pr~neipal-or-±n 
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25 

wh±eh-the-pr±ne±pai-has--or--eia±ms--to--ha•e--an--±nterest, 

ine¼uding,--by--way--ef-±ilttetration-bttt-not-0£-restrietie~, 

power-te-insttre-against-any-easuaity7-¼iab±i±ty,-or-lose~-to 

obta±n-or--regain--poseess±on--or--proteet--the--pr±neipalis 

±nterest--by--aet±en,--proeeeding,--or--otherw¼se;--te--pay, 

eomprem¼se7 --or--eonte~~--taxes-or-assessments;-to-app¼y-ror 

and-reeei•e-refttnds-¼n-eonneetion-with-taxes-or-assessments, 
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to--eonsent--to--and--part±cipate--in--any---reorganization7 

reeapitaiization7--iiqttidation,-merger,-eoneolidation,-saie, 

¼ease,-or-other-ehange-in-or-reviva½--0£--a--eorporation--or 

other---assoeiation,--in--the--~inancia±--str~etttre--of--any 

corporation-or-other--aseoeiation,--or--in--the--priorities, 

voting--rights,--or-other-s~eeia¼-rights-with-respeet-to-the 

corporation-or-assoeiation~-to-beeome-a-depositor--with--any 

proteetive 7 --reorganization,--or--eiffliiar--eofflfflittee--of-the 

bond 7 --share7 --other--instrttfflent---or---similar---eharaeter 7 

eollllftodity--interest,--or--any-inetrttme~t-with-respeet-to-the 

bond,-share7 -or-interest-be¼onging-to-t~e-~rineipa¼;-to-ma~e 

any--payments--reasonab¼y--ineident--to--the--£ore9oin9;--to 

exereise-or-se¼i-any-option,-eonvers¼oft7-or--simi¼ar--right~ 

to--vote--in--person--or--by-the-granting-of-a-proKy-with-or 

w¼thoat-the-power--0£--sttbstittttion,--either--dieeretionary, 

gene~a½7--or-otherwise,-£or-the-aeeompiishment-or-any-of-the 

pttrposes-ennmerated-in-this-seetion; 

tet--to-earry-in-the-name-0£-a-nofflinee-se¼eeted--by--the 

attorney-in-faet--any-evidenee-of-the-ownersh¼p-0£-any-bond7 

share,-other--instrnment--0£--simi¼ar--eharaeter,--eoffllftodity 

interest 7 --or-instrnment-with-respeet-to-the-bond,-share,-or 

interest,-beion9in9-to-the-prineipa¼; 

tft--to-emp¼oy,-in-any-wey-be¼ieved-to-be--desirab¼e--by 

the--attorney-in-faet,--any-bond7 -share 7 -other-instrnmeftt-of 

simi¼ar-charaeter,-eornmodity--intere9t,--or--any--instrnment 
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with--reepeet--to--the-bond7-share,-or-intereet-in-whieh-the 

prineipa¼-hes--or--e¼aims--to--have--any--interest--£or--the 

proteetion--or--eontinned--operation--0£--any-speen¼at±ve-or 

margin---transaetion---personal¼y---begttn---or----personal¼y 

gttaranteed,-in-who¼e-or-in-part,-by-the-prine±pa¼~ 

t9t--to---demand,---reeeive,---or---obtain---by--aetion, 

proeeeding 7 -or-otherwise-any-money-or-other-thing--of--va¼tte 

to--whieh--the--prineipa¼-is,-may-beeome,-or-may-e½aim-to-be 

ent±tled-as-the-proeeeds-of-any-interest-in-a--bond,--share, 

other--±nstrttment--0£-simi½ar-eharaeter,-eommodity-interest7 

or-any-±nstrttment-with-respeet-to-the-bond,-ehare,-interest, 

or-ot-one-or-more-of-the--transactions--enttmerated--in--this 

seetion7--to-eonserwe,-invest,-disbttrse 7 -or-ttti¼ize-anythi~9 

received-for-pttrposes-enttmerated-in--thie--seetion;--and--to 

reimbttrse-the-attorney-in-faet-tor-any-expenditnres-properly 

made--by-the-attorney-in-taet-in-the-exeetttion-ot-the-powers 

eonterred-on-the-attorney-in-faet--by--the--stattttory--short 

form-power-or-attorney; 

tht--to--a9ree--and--eontraet7--in--any-manner,-with-any 

bro~er--or--other--person7--and--on--any--te~ffl~---that---the 

attorney-in-raet--se¼eets7--ror-the-aeeomp¼i~"ment-of-any-of 

the-pttrposes-enttmerated-in--thie--eeetion--and--to--perform, 

reseind,---reform,--reiease,--or--modiEy--the--agreement--or 

eontraet-or-eny-other-s~m¾¼ar-agreement-made-by-e~-on-beha¼f 

of-the-p~ineipa¼; 
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t±t--to-execttte,--aeknow¼edge,--sea¼,--and--deliver--any 

eonsent,--agreement,--attthorizatton7-aesignment,-revoeation, 

notiee,-waiver-ot-notiee,-eheek,-or--other--instrttment--that 

tfte-attorney-tn-tact-eoneiders-ttsetui-tor-the-aeeom~½iehment 

of-any-0£-the-parposes-enamerated-±n-th±s-seet±on; 

tit--to--execttte,--aeknow¼edge,--and--tile-any-report-or 

eert±£teate-reqtttred-by-½aw-or-governmenta½-rega½ation; 

tkt--to--proseeate,--detend,--sabm±t---to---arbitration, 

eett½e,--and--propose-or-aecept-a-compromise-with-reepeet-to 

any-e½aim-ex±eti~g-tn-£avor--ot--or--againet--the--prineipa½ 

based---on--or--±nvoivin9--any--bond,--share,--or--eofflJl\odity 

transaetion--or--to--intervene--in--any--reiated--action--or 

proeeeding; 

t¼t--to-hire,-disehar9e,-and--eompensate--any--attorney, 

aeeoHntant,--expert--witneee,--or--other--aesietant-when-the 

attorney-in-Eaet-eoneieere-that-aetion-to-be--desirabie--Eor 

the--proper-exectttion-oE-any-ot-the-powers-deseribed-in-this 

eeetion-and-for-the-keeping-ot-needed-records;-and 

tmt--in-9enera%-and-in-addition-to-a¼½-the-epeeifie-aets 

¼isted-in-this-seetion,-to-do-any-other-aets-with-respeet-to 

any-intereet-in-any-bond7 -ehare7 -other-inetrttment-of-simi¼ar 

eharaeter 7 -commodity-interestv-or-inetrttlfte~t-with-respeet-to 

a-commodity, 

t~t--A¼¼--powers---deser½bed---in---t~is---eeetion---are 

exercisable--eqttaliy--with--respeet--to--any-interest-in-any 
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bond7-share7--instrttment--0£--eimilar--eharaeter,--eofflfflodity 

interest,-or-instrttment-with-re~peet-to-a-eommodity-owned-by 

the--prinei~a%--at--the--9ivin9--ot-the-power-oi-attorney-or 

aeqaired-after-that-time,--wftether--loeated--in--Montana--or 

el9ewhere7" 

NEW SECTION. Section 119. 

relating to commodity and 

Construction of 

option transactions. 

power 

In a 

statutory power of attorney, the language granting power 

with respect to commodity and option 

the agent to buy, sell, exchange, 

transactions empowers 

assign, 

exercise commodity futures contracts; call and 

settle, and 

put options 

on stocks and stock indexes traded on a regulated option 

exchange; and establish, continue, modify, and terminate 

option accounts with a broker. 

Section 120. section 72-31-205, MCA, 

read: 

is amended to 

•72-31-205. Banking Construction of power relating to 

oanKing ana otner t1nanc1al institution transactions. tit In 

a statutory short--torm power of attorney, the language 

eon£erring--general-a~thority granting power with respect to 

banking and other financial institution transactions mea"s 

~hat--the-~rineipal-att~horizes-~he-at~e~ney-¼n-£aet !!.!!!E.Owers 

the agent to: 

fatl.!.l to continue, modify, and terminate any--deposit 

an account or other banking arrangement made by or on behalf 
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of the principal prior--to--the-exeetttion-0£-the-power-0£ 

attorney; 

tbtill to-op@ft-tn-th@-naM@-or-th@-prtftetpa½-a½oft@-or-tft 

a---wey---that---e¼ear¼y---e¥±denees---the---prinei~a¼---and 

ettorney-in-£aet-re¼ation9hip-a-depo~it establish, modify, 

and terminate an account 0£--any--type or other banking 

arrangement with any~ bank, trust company, savings and loan 

association, credit union, thrift company, brokerage firm, 

or other financial institution that-serves-as-a-depository 

£or-£nn0s selected by the attorney-in-feet agent; 

.ill to hire~ safe deposit box or §_£ace in a vault 

space; 

i!l. and--to--ma~e--other-eontraets-£or-the-proettrinq-o£ 

contract to procure other services made available by--the 

ba"king from a financial institution as the attorney-in-fact 

agent considers desirable; 

tet~ to--make7-~ign,-and-de%iver-eheeks-or-drafts-for 

any-pttrpose-and-to withdraw by check, order, or otherwise 

any--£ttnds money or property of the principal deposited with 

or left in the custody of any--banking a financial 

institution 7 --wherever--½oeated,--either-before-or-after-the 

exeetttion-of-the-power-of-attorney; 

tdtill to-prepare-any-neeessary-finaneia½-statemeftts-or 

the-assets-and-iiabi¼ities-or-ineome--and--expenses--0£--the 

prineipa¼-£or-sttbmission-to-any-banking-instittttion~ 
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tet--to receive bank statements, vouchers, notices, or 

other and similar documents from any--bankin9 a financial 

institution and to act with respect to them; 

tttill to enter at-any-t±Me-any ~ safe deposit box or 

vault that-the-prineipa¼-eott¼d-enter-i£--person~¼¼y--present 

and withdraw or add to the contents; 

tgt.uu_ to borrow money at any an interest rate the 

a~terney-in-£aet-se¼eets agreeable to the agent and;--to 

pledge as security a"y--a9set~ personal property of the 

principal the--attorftey-ift-faet--eonsider9---desirab¼e---or 

necessary £er--borrowing;--and--to in order to borrow, pay, 

renew, or extend the time of payment of afty ~ debt of the 

principal: 

thtfil to make, assign, draw, endorse, discount, 

guarantee, and negotiate ai¼ promissory notes, bi¼¼~--0£ 

e:a:ehange,- checks, drafts, or and other negotiable or 

nonnegotiable paper of the principal or payable to the 

principal or the principal 1 s order: to receive the cash or 

other proceeds of any-of those transactions; and to accept 

afty--bi¼¼--of-e:a:ehange-or ~ draft drawn by any~ person upon 

the principal and pay it when due; 

titi!.Ql to receive for the principal and to-dea½-in--and 

to--d~ai-wit~-eny act upon a sight draft, warehouse receipt, 

or other negotiable or nonnegotiable instrument irt-whieh-the 

prineipa¼-ha~-or-e¼aim~-to-have-an-interest; 
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t;ti!.ll to apply for and to receive letters of creditL 

credit cards, and traveler's checks from any-banking~ 

financial institution ~eleeted--by--the--ottorney-in-~eet, 

~iving and give an indemnity or other agreement in 

connection with the letters of credit th10t---the 

8ttorney-in-£eet-eon~ider~-de~±rable-or-neeessary; and 

t~ti.!11 to consent to an extension in of the time of 

payment with respect to any commercial paper or eny--ban~±ng 

a financial transaction ±n--whieh--the--prineipa¼--ha~-en 

intereet-or-by-whieh-the-prineipal-i~-or-might--be--effeeted 

in-any-way7 with a financial institution. 

t±t--to--demand,--reeeive,-obtain-by-aetion7 -proeeeding7 

or-otherwi9e-any-money-or-other-thing-or-va¼ue-to-wh¼eh--the 

pr¼ne±pa¼-±s,-may-beeome,-or-fflay-e¼a±m-to-be-ent¼t¼ed-as-the 

proeeeds--0£--any--ban~ing--transaetion-and-to-re¼mbttrse-the 

attorney-±n-faet-for-any-expend¼tttre9-properiy-made--±n--the 

exeetttion--of-the-powers-eon£erred-ttpon-the-attorney-in-£aet 

by-the-statutory-short-form-power-of-attorneYi 

tmt--to-exeettte,-ae~nowiedge,-and-de¼±ver-any-instrttment 

ot-any-kind,-in-the-name-of-the-prineipai-er-otherw±se7 -that 

the-attorney-in-£aet-eons±ders-ttseftti-rer-the-aeeompliehment 

0£-eny-ef-the-pttrposes-enumerated-in-th±s-seet±on; 

tnt--to--proseettte7--defend,--submit---to---arbitrat±on7 

sett¼e,--and--propose-or-aeeept-a-eompromise-with-respeet-to 

any-e¼aim-ex±sting-in-tawor--of--or--a9ainst--the--prineipa½ 
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based---on--or--invo¼ving--any--bankin9--transaetion--or--te 

intervene-±n-any-re½ated-aetion-or-proeeedin9i 

tot--to-h±re,-d±seharge,-and--eompensate--any--attorney, 

aeeottntant,--expert--witnee9,--or--other--aseietant-when-the 

attorney-±n-faet-eoneiders-that-aetion-to-be--desirab¼e--£or 

the--proper-exee~tion-or-any-of-the-powers-deeeribed-in-this 

eeetion-and-for-the-keeping-or-needed-reeords;-and 

tpt--in-genera¼-and-in-addition-to-a±¼-the-speeif±e-aets 

lieted-in-th±s-seetion,-to-do-any-other-aete--in--eonneet±on 

w±th--any--banking--traneaetion--that-doee-or-may-in-any-way 

af£eet-the-£±nane±a¼-or-other-interests-o£-the-prineipal, 

t~t--A¼l--powere---deser±bed---±n---th±e---eeet±on---are 

exere±sable--eqttally-with-respeet-to-any-bank±ng-transaetion 

en9aged-±n-by-the-prineipal-at-the-9±~in9-0£--the--power--0£ 

attorney-or-engaged-±n-after-that-time7 -whether-eondtteted-in 

Montana-or-e¼sewhere~•• 

Section 121. Section 72-31-206, MCA, is amended to 

ro::i.A• 

•12-31-206. Btteinese Construction of power relating to 

business operating transactions. tit In a statutory short 

form power of attorney, the language eonferring-ge"era½ 

author¼ty granting power with respect to business operating 

transactions mean~---that--the--prine¼~a½--attthor±ze~--tfte 

attorney-in-fact empowers the agent: 

tatlll to operate, buy, sell, enlarge, reduce, and 
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terminate a business interest; 

(2) to the extent that an agent is permitted by law to 

act for a principal and subject to the terms of the 

partnership agreement, to: 

~ disehar9e--and perform any ~ duty or discharge a 

liability and ~lso--to exercise any ~ right, power, 

privilege, or option that the principal has, may have, or 

claims to have under any~ partnership agreementL whether or 

not the principal is a 9eneral-or-limited partner; 

1-.!U ~o enforce the terms of a partnership agreement tor 

tfte-proteetion-0£--the--pr±neipai7 by aetion,--proeeeding, 

litigation or otherwise,-as-the-attorney-in-£aet-eonsiders 

deeirab¼e-or-neeessary; and 

1£.l_ to defend, submit to arbitration, settle, or 

compromise eny--eetien-er-other-±egal-proeeeding litigation 

to which the principal is a party because of membership in 

the partnership; 

tb7ill_ to exercise in person or by proxy or to enforceL 

by aetion,-proeeedin9, litigation or otherwise, any~ right, 

power, privilege, or option tMat the principal has or claims 

to have as the holder of any ~ bond, share, or other 

instrument of similar character and to defend, submit to 

arbitration, settle, or compromise any-aetien-or-ot"er-iegal 

proceeding litigation to which the principal is a party 

because of a bond, share, or other similar instrument of 
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~imiiar-eharaeter; 

tetill with respect to any~ business enterprise-tftat 

is owned solely by the principal~: 

tit~ to continue, modify, renegotiate, extend, and 

terminate any-eontraetttal-errangements a contract made with 

any--person, an individual or a legal entity, firm, 

association, or corporation by or on behalf of the principal 

with respect to the business enterprise--pr¼or--to--tft~ 

granting before execution of the power of attorney; 

tiitfil to determine~ 

l!..l tfte--pe½iey--of--~he--bttsiness-enterprise-o~-te the 

location of the-site-er-s¼~es-to-be-ttsed-for its operation; 

i!..U the nature and extent of the its business to--be 

ttndertaken-by-¼t; 

(iii) the methods of manufacturing, selling, 

merchandising, financing, accounting, and advertising to-be 

employed in its operation; 

~ the amount and types of insurance to-be carried; 

~ the mode of eeettring engaging, compensating, and 

dealing with~ accountants, attorneys, ~ervants, and other 

agents and employees req~±red--£er--its-operation; and-to 

agree-and-to-eontreet-in-any-manner,-with-any-persoft,-and-on 

any-terms-tnat-tMe-attorney-in-£aet-eonsider~--desirable--or 

neeessary--tor--e£feetttating--any-or-aii-or-tne-deeisiens-or 

the-attorney-in-faet-as-to-po¼iey-end-te--perform,--reseind7 
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re£orm,--re¼ease,-or-modify-the-agreement-or-eontraet-or-any 

other-simi¼ar-a9reement-or-eontraet-made-by-or-on-behaif--0£ 

the-pr±ne±pa¼; 

ti±itl£l to change the name or form of organization 

under which the business enterprise is operated and to enter 

into a partnership agreement with other persons or to 

organize a corporation to take over all or part of the 

operation of the business or-any-pBrt-of--the--bns¼ness,--ae 

the-attorney-in-faet-eons±dere-rle~±rable-or-neeessary; and 

ti•t12.l to demand and receive ail money that-i~-or-may 

become due to-the-pr±ne½pa½ or that-may-be claimed by or-for 

the principal or on the principal's behalf in the operation 

of the business e"terpr±se;-to and control and disburse the 

r~nds money in the operation of the eft~erprise--in--any--way 

that--the-attorney-in-faet-eonsiders-desirab¼e-or-necessary7 

and--to--en9a9e--in--any--ban~in9--transaetions---that---the 

ettorney-in-faet---eonsiders---desirab¼e--or--neeessary--for 

eEfeetttating-the-eKeetttion-of--any--ot--the--pewers--0£--the 

atterney-in-raet---deseribed---in---thie--sttbseetien--fitfet 

business; 

(5) to put additional capital into a business in which 

the principal has an interest; 

(6) to join in a plan of reorgani2ation, consolidation, 

or mer!l!.! _ _Qf t~e_pusjness; 

ill to sell or liquidate a business or part of it at 
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the time and upon the terms the ageJ"2~ considerl!_ d~sirable; 

ill to establish the value of a business under a buyout 

agreement to which the principal is a party; 

tdtli.l to prepare, sign, file, and deliver a¼¼ reports, 

compilations of information, returns, or other papers with 

respect to any ~ business operating--transaetion-0£-the 

prineipa¼ that are required by any ~ governmental agency, 

department, or instrumentality or that the attorney-in-£aet 

agent considers desirable or-neeessary-£or-any--pttrpo~e and 

to make any related payments; and 

tetl!.Ql_ to pay, compromise, or contest taxes or 

assessments and to do any other act or--acts that the 

attorney-in-fact agent considers desirable or-neeessary to 

protect the principal from illegal or unnecessary taxation, 

fines, penalties, or assessments ±n--eonnection with the 

prineipa¼~s respect to a business operations, including 

power---to--attempt attempts to recover, in any manner 

permitted by law, SHfflS money paid before or after rhP 

execution of the power of attorney as--taxee,--fines 7 

pena¼t¼es,-or-aseessments;~ 

t£t--to--demand,---reeeive,---or---obta¼n---by---aetion7 

proceeding,--or--otherwiee-any-money-or-other-thing-0£-va¼ue 

to-whieb-the-prineipa¼-is7 -may-beeome 7 -or-may--elaim--to--be 

entit¼ed--as--the--proeeeds-0£-any-bttsiness-operation-oE-the 

principa¼7-to-eonserve,-¼nvest,-diebttrse7-or-ttse-anythin9-eo 
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reee½Yed-for-purposes-enttmerated-in--this--section~--and--to 

reimbtt¥se-the-attorney-±n-raet-for-any-expenditttres-proper¼y 

made--by-the-attorney-in-£aet-in-the-exeetttion-of-tbe-powers 

eonferred-ttpon-the-attorney-±n-faet-by-the--statctory--short 

form-power-or-attorney~ 

tgt--to--exeettte,--ae~nowledge,--sea¼,--and--del±ver-any 

deed,--ass±gnment,---mortgage,---¼ease,---not±ee,---eonsent7 

agreement,--attthorization7 --ehee~ 7 --or-other-±nstrttment-that 

the-attorney-±n-faet-eonsiders-ttserttl-for-the-aecomp¼±shment 

0£-any-0£-the-pttrposes-enttmerated-in-this-seetion~ 

fht--to--proseecte7--defend,--ettbmit---to---arbitration, 

eettle 7 --and--propose-or-aeeept-a-eompromiee-with-respect-to 

any-elaim-existing-in-favor--0£--or--against--the--principal 

baeed--on-or-involving-any-btte¼ness-operating-transaetion-or 

to-intervene-in-any-related-aetion-or-proeeeding~ 

t±t--to-hire,-dieehar9e,-and--eompensate--any--attorney, 

aeeottntanty--expert--witness 7 --or--other--assistant-when-the 

attorney-¼n-faet-eonsiders-that-aetion-to-be--desirable--for 

the--proper--exeetttion-by-the-attorney-in-faet-0£-any-0£-the 

powers-deser¼bed-±n-this-seetion--and--ror--the--keepin9--or 

needed-reeords;-and 

+;t--±n-general-and-in-addition-to-al¼-the-epeeifie-aets 

l¼sted--in--thie--seetion 7 --to--do--any--other--aet-that-the 

attorney-¼n-£aet-eoneiders-desirable-or--neceeeary--ror--tfte 

fttrtheranee--or-proteet±on-of-the-intereets-ot-the-prineipal 
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in-any-b~sinese. 

t~t--Ali--powere---deeeribed---in---th±e---seetion---8re 

exereieabie--eqtta¼ly--w±th--reepeet-to-any-btteiness-in-whieh 

the-prine±pal-±e-intereeted-at-the-time--0£--givi"g--or--the 

power---0£--attorney--or--in--whieh--the--pri"e±pa¼--beeefflee 

±nterested-a£ter-that-time,-whether-operated-in--Montana--er 

e¼sewhere~" 

Section 122. Section 72-31-207, MCA, 

read: 

is amended to 

•12-31-207. insttranee Construction of power relating to 

insurance transactions~ t¼t In a statutory short-form power 

of attorney, 

granting power 

transactions 

the language 

with respect 

eo"ferring--genera¼--attthority 

to insurance and annuity 

means---that--the--prine¼pal--attthorizes--the 

attorney-in-raet empowers the agent to: 

tatl!.l to continue, pay the premium or assessment on, 

modify, rescind, release, or terminate ~ny ~contractor 

¼i£e,-aeeident7--hea¼th7--or--dieability--insttranee--or--any 

eontraet--~or--the--provieion-of-health-eare-servieee-or-any 

eomb¼nation-0£-these-eontraete procured by or on behalf of 

the principal prior-to-the-granting-of-the-power-or-attorney 

that insures or provides an annuity to either the principal 

or afty-o~fter another person, withottt-re~ard--to whether or 

not the principal is or--i~--no~ a beneficiary under the 

contract; 
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.tbtill te procure new, different, Ot" and additional 

contracts of l¼£e7-aeeident,-heeith 7-or-d±~ab±lity insurance 

and annuities for the principal or-contraet~-£or-prov¼s¼on 

ot-hea½th-eare--eerv+ee~--for--the--prineipa½~--to and the 

principal's spouse, childrenL _End other de~endents and to 

select the amount, the type of insurance or annuity, and the 

mode of payment ttnder-eaeh-eontraet; 

11..l to pay the premium or assessment on, modify, 

rescind, release, or terminate any~ contract of insurance 

or annuity procured by the attorney-in-feet agent; 

l!l and--to designate the beneficiary of the contract,L 

provided, however, that-the-attorney-±n-taet an agent may 

ftOt be named a beneficiary,--exeept--if--permitted-ttftder 

T~-3¼-~&8,-the-attorney-±n-faet-May-be-nameO-the-benef±eiary 

er-death-benefit-preeeeds-ttnder-an-¼nsttranee-eentraet-or--i£ 

the--attorney-in-faet of the contract or of an extension, 

renewal, or substitute for the contract only to the extent 

that the agent was named as a beneficiary under the~ 

contract that-was procured by the principal prior--te--the 

granting before executing or the power of attorney,-the 

attorney-in-£aet-May-eontintte-to-be-named-as-the-benef±e±ary 

ttnder-the-eontraet-or-ttnder-any-extens¼on-or-renewa¼--0£--or 

sttbst±tttte-ror-the-eentraet: 

tetffi with--respeet-te-a"y-ee"traet-ef-life7-aeeide"t, 

hea¼th,-disab±iity,-or-¼±abiiity-insttranee-as-to--whieh--the 
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prine±pa±--has--or--e±aims--to--have--any-one-or-mere-of-the 

~wers-deseribed-in-this-seetien,-to apply for and receive 

any--avai¼ab¼e ~ loan on the security of the contract of 

insurance,-whether-for-the-paymen~-of-a-prem±um-or--£or--the 

proettring-0£-eash, or annuity; 

1.§.1 to surrender and then-to receive the cash surrender 

value,~ 

ill to exercise any an election as-to-benefieiery-or 

mode-or-payment,~ 

ill 

ill 

to change the manner of paying premiums,£ 

te change or convert the type of insurance 

contract,---and or annuity, with respect to which the 

principal has or claims to have a power descri~~d in this 

sectioni 

1lQJ_ to change the beneficiary of the a contract of 

insurance, or annuit~: prov±ded-,- however, that---the 

attorney-±n-Eact the agent 

beneficiary, except ±f 10 

may 

the 

not be 

extent 

desi.9.nated a new 

n.:armitt,:i,li ~~===-
~Z-3±-zee,--the--attorney-±n-taet--may-be-the-benefie±ary-o£ 

death-benef±t-proeeeds-ttnder-an-inettranee-eontraet-or-if-the 

attorney-in-raet--was--named--ae--a--bener±e±ary--ttnder--the 

eontraet-that-was-proettred-by-the--principa¼--pr±or--to--the 

grant±ng--0£-the-~ower-0£-attorney,-the-attorney-±n-faet-may 

eont±n~e-to-be-named-a~-the-bener±e±ary-ttnder--the--eontraet 

or--ttnder--any-extension-or-renewal-of-or-sttbetttttte-for-the 
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eontraet by subsection (4); 

tdt--to--demand,---reee±ve7---or---obtain---by---aetion7 

proeeedin97-or-otherw±se-any-money,-dividend7 -or-other-thing 

0£-vaitte-to-whieh-the-pr±neipa¼-±e,-may-beeome;-or-may-eiatm 

to--be-entit¼ed-ae-the-proeeeds-0£-any-eontraet-0£-insttranee 

or-of-one-or-more-0£-the--transaetione--enttmerated--in--thie 

seetion;--to-eonserye,-invest,-disbttree,-or-tttiiize-anything 

reeeived-£or-pttrposes-enttmerated-in--tkis--seetion;--and--to 

reimbttrse-the-attorney-in-£aet-£or-any-expenditttres-pro~erly 

made--by-t~e-attorney-in-faet-in-the-exeetttion-of-the-powere 

eonferred-on-the-attorney-in-faet--by--the--stattttory--ehort 

form-~ower-of-attorney~ 

tetl!!.l to apply for and procure any--ayailab¼e 

governmental government aid in-the-gttaranteein9-or-paying-of 

to guarantee or pay premiums of any~ contract of insurance 

on the life of the principal; 

trti..!21_ to collect, sell, assign, hypothecate, borrow 

upon, or pledge the interest of the principal 

contract of insurance or annuity; and 

in any ~ 

tgtill.l to pay from al'ly proceeds or otherwise, 

compromise7 or contest, or--to and apply for refunds in 

connection with any~ tax or assessment levied by a taxing 

authority with respect to any~ contract of insurance or 

annuity or the !ts proceeds of-the-~erttnde or liability 

accruing by reason of the tax or assessmentT~ 
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tht--to-agree-and-eontreet,--in--any--manner,--w±th--any 

person,--and-on-any-terms-that-the-attorney-±n-faet-seieets7 

for-the-aeeofflp¼¼ehment-0£-any-0€-the-pttrposes-enamerated--ia 

thie--eeet¼on--and--to-perform,-rese±nd,-re£orm,-re¼ease,-or 

modi£y-the-agreement-or-eontract; 

t±t--to-e~eeote7--ae~now¼edge,--eea1,--and--del±ver--any 

eonsent,-demand,-reqttest,-applieat¼on,-agreement,-indemn±ty, 

attthor±zat±on7--assigftmeflt,--p¼edge,-notice7 -cheek 7-reee±pt7 

wa±ver7--or--other--±nstrttment--that--the---attorney-in-raet 

eoneiders--ttsefo¼--£or--the--aeeomplishment--o£--any--o£-the 

pttrposes-enttmerated-ifl-this-seetion; 

tjt--to-eont±noe,-proeare,-pay-the-premiom-or-assesement 

on7-moe~Ey7-rese±nd7-re¼eaee7-terminate,-or--otherwiee--deal 

w¼th--any-eontraet-of-ineuranee7-other-than-those-enomerated 

in--sttbseetion--tlttat--or--ttttbt,--whether--£±re7--marine, 

bttr9¼ary,-eompensat±on,-¼±abi¼±ty,-hurr±eane7--eastta¼ty,--er 

other-type,-or-any-eombinat±on-0£-inearanee-or-to-do-any-aet 

or--aets-with-respeet-to-the-eontraet-or-w±th-respeet-to-its 

proeeeds-or-enroreement-that-the-attorney-±n-faet--eonsiders 

desirab¼e--or--neeessary--£or-the-promotion-or-proteetion-o£ 

the-interests-of-the-principal; 

tkt--to--proseettte,--defend,--sobm±t---to---arbitration, 

sett¼e,--and--propose-or-aeeept-a-eomprom±se-w±th-reepeet-to 

any-etaim-ex¼stin9-±n-fa¥or--of--or--a9a±nst--the--prineipa¼ 

based--on--or--invelvin9--any--insttranee--transaetion--or-to 
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intervene-i"-any-reiated-aetion-or-proeeeding; 

t±t--te-hire,-dieeherge,-and--eompeneate--any--attorney, 

aeeottntant,--e~pert--witnese7--or--other--aseietant-when-the 

atterney-in-faet-eonsidere-the-aetion-to--be--desirabie--tor 

the--proper--exeetltion-by-the-attorney-in-~aet-0£-any-ot-the 

powers-deseribed-in-thie-eeetion--anrl--£or--the--keepin9--of 

needed-reeords;-and 

fmt--in-9enera½-and-in-addition-to-e½i-the-speei£ie-aete 

¼isted--in--thie-seetion,-to-do-any-other-aete-in-eonneetion 

with-proettring,-sttpervisin97-mana9in9,-modifyin9,-entorein97 

and-terminatin9-eontraets-ot-insttrance-or-£or-the-prov±sions 

ot-hea¼th-eare--serv±ees--±n--wh±eh--the--prineipai--±s--the 

insttred-or-ie-otherwise-in-any-way-interesteda 

t~t--Aii---powers---deser¼bed---in---this---seetion--are 

exereisab¼e-with-respeet-to-any-eontraet-of-ins~ranee-or-~or 

the-provision-0£-hea¼th-eare-serviee-in-whieh-the--prineipai 

is--in--any--way--interested,--whether--made--±n--Montana-or 

elsewhere~" 

5ec"Cion ii;:s. Section 72-31-208, MCA, 

read: 

is amended to 

•72-31-208. Benef±eiaTy Construction of power relating 

to estate, trust, and other beneficiary transactions. t¼t In 

the ~ statutory short-~orm power of attorney, the language 

conferring-generai-attthority granting power with respect to 

estate~~~ ~othei beneficiary transactionsL me■ns 
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that-the-pr±neipai-attthor±zee-the-attorney-in-£aet~ 

tat--to-represent-and empowers the agent to act for the 

principal in-a¼¼-ways-and in all matters a£feet±ng-a"y that 

affect a trust, probate estate, guardianship, 

conservatorship, escrow, custodianship, or other fund ottt-ot 

from which the principal i~, may become, entitled or claims 

to be entitled as a beneficiary to some~ share or payment, 

including bttt-not-¼imited to the-rotiowing: 

ti71.!l to accept, reject, disclaim, receive, receipt 

for, sell, assign, release, pledge, exchange, or consent to 

a reduction in or modification of afty ~ share in or payment 

from the fund; 

t±itJ.21 to demand or obtainL by aetion 7-proeeedi"gr 

litigation or otherwiseL ftftJ money or other thing of value 

to which the principal is, may become, or mey-ela¼ffl claims 

to be entitled by reason of the fund; 

.ill to initiate, participate in, and oppose ftft]' 

proeeed±ng,-jttdieini,-or-otherw½se,-for-the-aseertai"ffleftt-ot 

litigation to ascertain the meaning, validity, or effect of 

any~ deed, will, declaration of trust, or other instrument 

or transaction affecting ift--any--way the interest of the 

principal; 

1!l to initiate, participate in, and oppose any 

proeeediftg,---;~~ieiai---or---etherwiee,--for--the--removai, 

s~bstitttt±on, l!tigation to remove, substitute, or surcharge 
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0£ a fiduciary; 

.ill to conserve, invest, disburse, or and use anything 

received for pttrposes-½±sted-±n-th±s-seet±on an authorized 

purpose; and to--re±mbt1rse--the--attorney-±n-£act--£or--any 

expenc:i±tt2res--proper¼y--mad.e--by-the-attorr'!ley-*n-£aet·-ift-the 

exeettt±on-o£-the-powers-eon£erred-oft-the-attorney-±"-£aet-by 

the-etattttory-short-£orm-power-o£-attor~ey; 

t±±±t-to-prepare,-e±gn,-£±¼e,-and.-de¼iver--a¼¼--reports, 

eomp±¼at±one-0£-in£ormat±on,-retttrfte7-or-papers-w±th-reepeet 

to--any--intereet--had--or--e¼a±med.--by--or-on-beha½f-of-the 

pr±ne±pa¼-±n-the-£ttnd;-to-psy,-eomprom±ee,-eo"teet,-or-app¼y 

£or-and-reeeive--refttnde--in--eonneetion--with--any--tax--or 

aeeeesment7--with--respeet-to-afty-interest-had-or-eiaimed-by 

or-on-beha¼f-0£-the-prineipa¼-in-the-r~nd-or-w±th-respeet-to 

any-property-±n-wh±eh-an-±ntereet-is-had-or-e¼c±med; 

t±vt-to-a9ree-and--eontraet--in--any--manner,--with--any 

person,--and--on-any-terms-the-attorney-in-faet-seieets,-tor 

the-aeeomplishfflent-of-the-pttrpoees-listed--in--this--seetion 

and--to--perform,--reseind,--re£orm,--release,-or-modi£y-the 

agreement-or-eontraet-or--any--other--eimilar--agreement--or 

eofttraet-made-by-or-oft-behai£-o£-the-prifteipoi~ 

t•t--to--exee~te7--aeknowledge,--veri£y,-sea¼,-£ile,-and 

de¼iver-any--deed,--assignment,--mortgage,--iease,--eonsent, 

designation,-p±eading,-notiee,-demand,-e±eetion7 -eonveyanee, 

releaee,--assignment,--eheeK,--p¼edge,--waiver,-admieeion-oE 
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serviee,-notiee-0£-appearanee,-or-other-instr~ment-that--the 

attorney-in-£aet--eonsiders-~seftt½-£or-the-aeeomp¼ishmeftt-of 

a"y-0£-the-pttrpoeee-e"ttmerated-ift-this-seetion; 

t~it-to-ettbmit-to-arb±tration,-settle,--and--propose--or 

aceept-a-eompromtse-w±th-respect-to-any-eontro~ersy-or-e¼aim 

that--a££ects--the-adm±nistration-o£-the-£ttnd,-in-any-one-o£ 

whieh-the-prineipa¼-has-or-e¼aims-to-have-an-interest-and-to 

do-any-and-al¼-aets-that-the-attorney-in-faet--considers--to 

be-desirable-or-neeessary-in-e££eetttating-the-eompromise; 

t~iit-to--hire,--diseharge,-and-eompensate-any-attorney, 

aecottntant,-expert-witness,--or--other--assistant--when--the 

attorney-in-faet--considere--that-aetion-to-be-desirabie-rer 

the-proper-exeettt~on-by-the-attorney-in-£aet-o£-any--of--the 

powers--deseribed--in--this--seetion--and-tor-the-~eeping-0£ 

needed-records; 

tviiiti.§.l to transfer any--part--or--all--0£--any an 

interest that of the principal may-ha~e in any-interests--in 

real estate property, stocks, bonds, ban~ accounts with 

financial institutions, insurance, and any other assets--0£ 

any--kind--and--natttre property to the trustee of any~ 

revocable trust created by the principal as granter settlor. 

tbt-±n-g@nera¼-and-i"-addition-to-a±±-the-speeifie--aets 

iisted-in-tkis-sectton 7 -to-do-any-other-aete-with-respeet-~o 

the-administration-of-a-trast7 -probate-estate,-gttardianship7 

eons@rvatorship,--escrow 7 --eastodianship,--or--other-fttnd-ift 
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wh±eh-the-prineipa½-has-or-eiaiffls-to-have-an-±nterest--as--a 

benetieiary. 

tit--~or--the--pttrposes--of-sttbseetion-t¼t,-ufttndu-means 

any-trttst,-probate--estate,--qttardtanship,--eons~~vatorship, 

eserow,--ettstod±ansh±p,--or--any--other--fttnd--±n--wh±eh-the 

pr±ne±pai-has-or-elaims-to-have-an-±nteresto 

t~t--Ail--powers---described---±n---this---seet±on---are 

exereisab½e--eqtte¼iy--with--respeet-to-the-adm±nistrat±on-or 

disposition-0£--any--trttst,--probate--estate,--9ttard±ansh±p, 

conservatorship7 --eserow,--eustodiansh±p,--or--other-fttnd-¼n 

whieh-the-pr±ne±pa¼-is-±nterested-at-the-giving-0£-the-power 

of-attorney-or-beeomes--interested--after--that--time--as--a 

bene£ieiary7-whether-½oeated-in-Mentana-or-e¼sewhere7 11 

Section 124. Section 72-31-211, MCA, 

read: 

is amended to 

•72-31-211. ela¼me Construction of power relating to 

claims and litigation. ti7 In a statutory short--form power 

of attorney, the language een£erring-9eneral-attthority with 

respect to claims and litigation means--that--the--prineipai 

attthorizes-the-attorney-in-£aet empowers the agent to: 

tatfil to assert and prosecute before any~ court7 or 

administrative board7 --departm-ent7--eo11U11ieeioner7--or--other 

tr¼bcnai--any-eattse-0£-aetion, agency~ claim, counterclaim, 

or offset, or-de£ense,-that-the-~rineipal-has-or--e¼aims--to 

have and defend against any !.!! individual, partnerehipT 
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assoeia~ion7-corporetion a legal entity,~ government, or 

other--peTson--o~--instrttmenta¼ity7 including,--by--way--of 

i¼¼ttstret±on--and--not--o£-restrietion,-pewer-to-ette-£or-the 

recov~ry-0£-iftnd-or-or-afty suits to recover property or 

other thing of value, for-the-~eeovery-0£ to recover damages 

sustained by the principal in--any--manner, ror--the 

elimination-or-moOirieation-of to eliminate or modify tax 

liability, £or or to seek an injunction, for specific 

performance, or £or-any other relief; 

tbtfil 

aetion to 

to bring an 

determine 

action 

adverse 

0£--interp¼eader--or--other 

claims, to intervene or 

interplead in any-act±on-or-proeeeding litigation, and to 

act in-any-¼iti9ation as amicus curiae; 

tetJl.l in connection with any-aetion-or-proceeding-or 

eontroverey-at-¼aw--or--otherwise,--to--app¼y--for--end7--if 

possible litigation, procure e---iibe¼---;ttdgment, an 

attachment, a garnishment, libel, an order of arrest, or 

other preliminary. orovisinn.-..1: nr inl:e!"~,e~i.::t;:: ~;::!.!..:f g,,-,U 

to-resort-to-and-to-ttti¼±ze-±n-ail-ways-permitted-by-¼aw-any 

use an available procedure for---the---effeetttation---or 

satiefaetion--of-the to effect or satisfy a judgment, order, 

or decree obtained; 

tdtl!l in connection with any-aetion-or-proeeeding7--at 

law--or-otherwia~ litigation, to perform any lawful act thar 

~he--prine¼pa¼--m±gh~--perfo~m, including7---by---way---~f 
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±¼¼ttatratio"--and--not-0£-reetrietion, acceptance of tender, 

offer of judgment, admission of afty facts, submission of any 

~ controversy on an agreed statement of facts, and consent 

to examination before trialL and 9eneraliy-to-bind binding 

the principal in the--eondttet--of---any litigation or 

eontPo¥erey-ae-seems-deeirab¼e-to-the-attorftey-±n-raet; 

tetJ21 to submit to arbitration, settle, and propose or 

accept a compromise with respect to any~ claim existing-in 

ravor-of-or-againet-the-pr±neipa¼ or any litigation to-which 

the-prineipa¼-±e 7 -May-beeome,-or-may-be-deeignated-a-partyi 

tft.1.ll to waive the issuance and service of a--sttfflfflone 7 

eitat¼on,--or--other process upon the principal,L to accept 

service of process,L to appear for the principal,L te 

designate persons upon whom process directed to the 

principal may be served,L to execute and file or deliver 

stipulations on the principal's behalfrl to verify 

pleadings,L to-appeal-to seek appellate tribttnals review,L 

to procure and give surety and indemnity bonds at-the-times 

and-to-the-exteflt-the-attorney-¼n-fact--coneiders--des¼rab±e 

er--"eeessaryL7 --to contract and pay for the preparation and 

printing of records and briefS7L or--to and receiveL and 

executeL and file or deliver any~ consent, waiver, release, 

confession of judgment, satisfaction of judgment, notice, 

agreement, or other instrument that--the--attorney-¼n-fact 

eons¼ders--de~irab¼e--or--necessary in connection with the 
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prosecution, settlement, or defense of any ~ claim by or 

against--the--pr¼nc¼pa¼--or--0£--any litigation to-whieh-the 

~rifleipa¼-¼s,-may-beeome 7 -or-may-be-designated-a-pa~ty; 

tgtffi to--appear--for,--represent,--and act for the 

principal with respect to bankruptcy or insolvency 

proceedings, whether voluntary or involuntary, whether-of 

concernin~ the principal or or some other person, with 

respect to any~ reorganization proceeding or w¼th-respeet 

to-any~ receivership or application for the appointment of 

a receiver or trustee that in--any--way affects any an 

interest of the principal in any-real property7-bond,-share, 

eoffllftod¼ty-interest,-tan9ible--perso"al--property7 or other 

thing of value: and 

tht--to--hire,--dieeharge,--and-eompensate-any-attorney, 

aeconntant,-expert-witness,--or--other--ass±stant--when--the 

attorney-in-raet--eonsiders--that-aet¼on-to-be-desirable-ror 

the-proper-exeetttion-0£-any-0£-the-powers-deseribed-in--thi~ 

section; 

titill to pay,--from--funds--in--the--eontroi--of--the 

attorney-in-faet--or-for-the-aeeo~nt-0£-the-prine¼pa½7-any ~ 

judgment against the principal or any~ settlement that--may 

be made 1n connection with any-transaetion-enttmerated-in 

this-seetion,-to litigation and receive and conserve any 

money or other things thing of value paid in settlement of 

or as proceeds of one-or-more-of-the-transaet¼o"s-ennmerated 
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in-this--section,--and--to--reeeive,--endoree,--and--deposit 

chee~s,-and 

tjt--in-genera¼-and-in-addition-to-a¼±-the-epeeifie-acte 

iisted--in--this-seetion,-to-do-any-other-aete-in-eonneetion 

with--any--eiaim--by--or--againet--the--~rineipe¼--or---with 

iitigation--to-whieh-the-~rineipa±-is,-may-beeome,-or-may-be 

designated-a-party~ 

t%t--Aii--powere---deseribed---in---this---eeetion---are 

exereisab½e---eqtta±¼y---with--respeet--to--any ~ claim or 

litigation exis~ing-at-the-gi•ing-of-the-power--0£--attorney 

or--arising--a£ter--that-time,-whether-ar±sing-in-Montana-or 

eisewhere. 11 

Section 125. Section 72-31-212, MCA, is amended to 

read: 

•72-31-212. Pami¼y Construction of power relating to 

personal and family .maintenance. t¼t In a statutory $hort 

rorm power of attorney, the language eoftre~riftg--genera¼ 

authority grantinq po~~! with res~ect to nPr~nn~l ~nn f~m11~ 

maintenance meen$---that---the--prine±pa¼--anthorizee--the 

attorftey-in-faet empowers the agent to: 

tatl!.l to do ail the acts necessary £or-maintaining to 

maintain the customary standard of living of the principal 

and the principal's spouse, children, and other depeftdente 

individuals customarily or legally entitled to be supported 

by the principal, including7 -by-way-or-±¼¼~stration-and--not 
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0£--restrietion7--power-to-pro•ide providing living quarters 

by purchase, lease, or other contract or by--payment--or 

~ the operating costs, including interest, amortization 

payments, repairs, and taxes~ or on premises owned by the 

principal and occupied by t:he--prifteipa±is---fam±¼y---or 

depende"ts those individuals; 

ill to provide for the individuals described in 

subsection (1) normal domestic help for-the-operation-or-the 

hotteefto¼d; to--provide usual vacations and usual travel 

expenses; to--proT±de--ttstta¼-edtteationa¼-raei¼ities; and to 

provide funds for ai¼--the--etlrrent--±¼ving--eoets--0£--t"e 

spottee,--ehiidren,--and--other--dependent:~ 7 -ine¼ttd±ng,-ameng 

ot:her---things-, shelter, clothing, food, a~riate 

educationL and ineidenta¼s other current livin~s9sts; 

fbtill to pay for the individuals described in 

subsection ill necessary medical, dental, and surgical care, 

hospitalization, and custodial care £or--the--spottse 7 

ch¼ldreft7-and-other-deoendent~-~~-Pk~-~•+R~~~~~: 

teti!1_ to continue whatever~ provision has-been made 

by the principal,-e±ther-prior-to-or-after-the-exeetttion--or 

the-power-of-attorneyy for the pr¼ne¼pa¼4 s-spottse7 -ehi¼dre~ 7 

and--o~her--dependente-w±th-respeet:-to individµ~9escribed 

in subsection L!...l_ ~r automobiles or other means of 

transportation, including 7 -by-way-or-t±±ustration-but-not~o£ 

reatr±etion,--pewer--to--lieeftse7 --insur~7 --and--rep¼ae~-any 
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atttomobi¼es-owned-by-the-prineipa¼-and-ettstomari¼y--ttsed--by 

the--sponse7--eh±¼dren,--or--other--dependents registering, 

licensing, insuring, and replacing them; 

tdtil.l to--eont±nne--whatever maintain or open charge 

accounts ha•e-been-operated-by-the-pr±neipa¼--prior--to--the 

exeention-or-the-power-0£-attorney-or-after-exeetttion-of-the 

power--or--attorney for the convenience of the prineipa¼is 

spottse,--ehi¼dren,--or--other--dependente;--to individuals 

described in subsection (1) and open new accounts the 

attorney~in-Eaet agent considers to--be desirable £or--the 

aeeomp¼±shment--of--any--or--the-pttrposee-enttmerated-tn-thie 

eeetioft to accomplish a lawful purpose; and to-pay-the-items 

eharged-oft--those--aeeouftts--by--any--pereon--attthorized--or 

perm¼tted--by--the--pr¼ne¼pai--to--make-eharges-pr¼or-to-the 

execution-of-the-power-of-attorney; 

tetfil to continue payments incidental to the 

membership or affiliation of the principal in any~ church, 

club, society, order, or other organization or to continue 

contributions to those organizations;~ 

trt--to--demand,---reeeive,---or---obtain---by---action, 

proeeeding7--or--otherwise-eny-money-or-other-th±ng-of-valtte 

to-whieh-the-prineipa¼-ie,-may-beeome,-or-may--eiaim--to--be 

entit¼ed---to---ae---sa¼ary,--wages7--eommission,--or--other 

remttneration--£or--services--per£ormed,--as--a--d±vidend--or 

d±stribntion-npon-any-etock 7 -or--as--interest--or--prine¼pa¼ 

-213-

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0431/01 

ttpon--any--indebtedness--or--any--period±c--dtetribtttion--o! 

profits--from--any--partnersh±p--or--btteineee--in--whieh-the 

prineipa¼-has-or-e¼aime-an-interest-end-to-endorse,-co¼lect, 

or-otherwiee-rea¼ize-cpon-any--instrttfflent--£or--the--payment 

received; 

tgt--to---ttse---any--aeeet--o£--the--prineipa¼--£or--the 

per£ormanee--o£--the--powers--enttmerated--in--thie--section, 

±ne¼ttding,-by-way-0£-i½½ttstration-and--not--0£--reetrietion, 

power--to--draw--money--by--ehee~-or-otherwise-£rom-any-bank 

deposit-of-the-pr¼neipa¼;--to--ee¼¼--any--interest--in--rea¼ 

property,---bonds,--eharee,--eofflfflodity--interests 7 --tangib¼e 

pereona¼-property,-or-other-assete-0£-the-prineipa¼;-and--to 

borrow--money--and-p½edge-as-seettr±ty-£or-a-¼oan7 -any-asset, 

ine¼ttding-±nsttranee,-that-b~longs-to-the-principa±; 

tht--to-exeettte,-ae~now¼edge,-veri£y,--seai,--fi±e,--and 

de¼iver-any-appiiestien,-eonsent7 -petition 7 -notiee 7 -re¼ease, 

waiver,----agreement,---or---other---instrttment---that---the 

attorney-in-£aet-eons±ders-use£tti-for-the-aeeofflpiishment--o£ 

any-or-the-pttrposes-enttmerated-in-this-eeetion; 

tit--to--hire,--disehar9e,--and-eompeneate-any-attorney, 

aeeottntant7-or-other--assistant--when--the--attorney-in-faet 

eonsiders--that--aetion--to--be--desirab¼e--for--the--proper 

exeetttion-by-any-0£-the-~owers-deseribed-in-th±e-~eetio"-a"d 

£or-the-~e~ptng-of-n~~ded-reeo~ds~-Dnd 

t;t--in-generai-and-±n-addition-to-all-the-~peeifte-aets 
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¼isted-in-thie-eeetion,-to-do-any-o~her-aets-£or-the-we±£are 

of--the--spottse,--children,--or--other-dependents-or-£or-the 

preser•ation--and--maintenanee---of---the---other---personal 

relationshi~e---0£--the--principai--to--parents7--re¼atives 7 

£riende,-and-or9an±rations-as-are-appropriateo 

trt--All--powers---deseribed---in---th±s---eeetion---are 

exereisable--eqtta¼±y--whether--the--aets--reqttired-£or-their 

exeetttion-re¼ate-to-real-or-persona¼-property-owned--by--the 

pr¼neipal-at-the-giving-0£-the-power-0£-attorney-er-aeqttired 

a£ter--that--time,--whether--those--aets--are-per£ormabie-in 

Mofttafta-or-e¼sewhere~" 

NEW SECTION. Section 126. Construction of power 

relating to benefits from social security, medicare. 

aedicaid. or other governmental programs or from military 

service. In a statutory power of attorney, the language 

granting power with respect to benefits from social 

security, medicare, medicaid or other governmental programs 

or from civil nr milit~~v QQY'\7; r"'Q amnnr.1Ar"" t-ho =,.n.,,nt- t-,..,. 
M" -·- -··• -~-••- --• 

(1) execute vouchers in the name of the principal for 

allowances and reimbursements payable by the United States 

or a foreign government or by a state or subdivision of a 

state to the principal, including allowances and 

reimbursements for transportation of the individuals 

described in 72-31-212(1), and for shipment of 

household effects; 
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( 2) take possession and order the removal and shipment 

of property of the principal from a post, warehouse, depot. 

dock, or other place of storage or safekeeping, either 

governmental or private, and execute and deliver a release, 

voucher, receipt, bill of lading, shipping ticket, 

certificate, or other instrument for that purpose; 

(3) prepare, file, and prosecute a claim of the 

principal to a benefit or assistance, financial or 

otherwise, to which the principal claims to be entitled, 

under a statute or governmental regulation; 

(4) prosecute, defend, submit to arbitration, settle, 

and propose or accept a compromise with respect to any 

benefits the principal may be entitled to receive; and 

( 5) receive the financial proceeds of a claim of the 

type described in this section and conserve, invest, 

disburse, or use anything received for a lawful purpose. 

NEW SECTION. Section 127. construction of power 
__ .. _.._,: __ . . . 
._,._-&.w .. .a.u":::11 LU 1.1;:\...J.l.~Jllt;~nC p1-an transactions. In a statutory 

power of attorney, the language granting power with respect 

to retirement plan transactions empowers the agent to: 

( 1) select payment options under any retirement plan in 

which the principal participates, 

self-employed individuals; 

including plans for 

( 2) designate beneficiaries under those plans and 

change existing designations; 
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(3) make voluntary contributions to those plans; 

(4) exercise the investment powers available under any 

self-directed retirement plan; 

(5) make ''rollovers'' of plan benefits into other 

retirement plans; 

(6) if authorized by the plan, borrow from, sell assets 

to1 and purchase assets from the plan; and 

(7) waive the eight of the principal to be a 

beneficiary of a joint or survivor annuity if the principal 

is a spouse who is not employed. 

NEW SECTION. Section 128. Construction of power 

relating to tax matters. In a statutory power of attorney, 

the language granting power with respect to tax matters 

empowers the agent to: 

{ l) prepare, 

income, 

sign, and file federal, state, local, and 

Insurance foreign gift, payroll, Federal 

Contributions Act, and other tax returns; claims for 

refunds; requests for extension of time; petitions regarding 

tax matters; and any other tax-related documents, including 

receipts, offers, waivers, consents (including consents and 

agreements under Internal Revenue Code section 2032A or any 

successor section), closing agreements, and any power of 

attorney required by the internal revenue service or other 

taxing authority with respect to a tax year upon which the 

statute of limitations has not run and the following 25 tax 
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years; 

{2) pay taxes due, collect refunds, post bonds, receive 

confidential information, and contest deficiencies 

determined by the internal revenue service or other taxing 

authority; 

(3) exercise any election available to the principal 

under federal, state, local, or foreign tax law; and 

(4) act for the principal in all tax matters for all 

periods before the internal revenue service and any other 

taxing authority. 

NEW SECTION. Section 129. Existing interests 

foreign interests. The powers described in this part are 

exercisable equally with respect to an interest the 

principal has when the power of attorney is executed or 

acquires later, whether or not the property is located in 

this state and whether or not the powers are exercised or 

the power of attorney is executed in this state. 

NEW SECTION. Section 130. Uniformity of application 

and construction. This part must be applied and construed to 

effectuate its general purpose to make uniform the law with 

respect to the subject of this part among states enacting 

it. 

NEW SECTION. Section 131. Application of [sections 103 

through 112). [Sections 103 through 112] apply to 

registrations of securities in beneficiary form made before 
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or after [the effective date of this act], by decedents 

dying on or after [the effective date of this act]. 

NEW SECTION. Section 132. Codification instruct ion. 

(1) [Section 21) is intended ta be codified as an integral 

part of Title 72, chapter 2, part 2, and the provisions of 

Title 72, chapter 2, part 2, apply to [section 21]. 

(2) [Section 34) is intended to be codified as an 

integral part of Title 72, chapter 2, part 3, and the 

provisions of Title 72, chapter 2, part 3, apply to [section 

34 I. 

(3) (Section 47) is intended to be codified as an 

integral part of Title 72, chapter 2, part 5, and the 

provisions of Title 72, chapter 2, part 5, apply to [section 

47 I. 

(4) 

integral 

(Section 56) is intended to be codified as an 

part of Title 72, chapter 2, part 8, and the 

provisions of Title 72, chapter 2, part 8, apply to (section 

JOJ. 

(5) (Sections 61 through 72 and 83 through 112] are 

intended to be codified as an integral part of Title 72, 

chapter 1, and chapter 2, parts l through 8, and the 

provisions of Title 72, chapter 1, and chapter 2, parts 1 

through 8, apply to (sections 61 through 72 and 83 through 

112). 

(6) (Sections 114, 115, 119, and 126 through 130) are 
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intended to be codified as an integral part of Title 72, 

chapter 31, part 2, and the provisions of Title 72, chapter 

31, part 2, apply to [sections 114, 115, 119, and 126 

through 130). 

NEW SECTION. Section 133. Repealer. Sections 32-1-442, 

32-1-443, 33-20-151, 70-1-309, 72-1-102, 72-1-110, 72-2-303, 

72-2-501, 72-2-503, 72-2-511, 72-10-101, 72-10-102, 

72-10-103, 72-10-104, 72-10-105, 72-10-106, 72-10-107, 

72-10-108, 

72-10-113, 

72-11-105, 

72-11-205, 

72-11-305, 

72-11-310, 

72-11-315, 

72-11-320, 

72-11-333, 

72-10-109, 

72-10-201, 

72-11-201, 

72-11-301, 

72-11-306, 

72-11-311, 

72-11-316, 

7 2-11-321, 

72-12-104, 

7~-i2-20~, ,~-~~-~U5, 

72-10-110, 

72-10-202, 

72-11-202, 

72-11-302, 

72-11-307, 

72-11-312, 

72-11-317, 

72-11-322, 

72-12-201, 

/.t-.1,t-JUl, 

72-10-111, 

72-10-203, 

72-11-203, 

72-11-303, 

72-11-308, 

72-11-313, 

72-11-318, 

72-11-331, 

72-12-202, 

J._-!-l.l-JUL, 

72-12-502, 72-12-503, 72-12-601, 72-12-602, 

72-12-604, 72-12-605, 72-12-701, 72-12-702, 

72-12-704, 72-12-801, 72-12-802, 

72-12-1001, 72-12-1002, 72-12-1003, 

72-13-102, 

72-13-301, 

72-13-103, 72-13-201, 

72-31-209, 72-31-210, 

72-12-803, 

72-12-1004, 

72-13-202, 

72-31-213, 

72-31-215, and 72-31-216, MCA, are repealed. 
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72-10-112, 

72-10-204, 

72-11-204, 

72-11-304, 

72-11-309, 

72-11-314, 

72-11-319, 

72-11-332, 

72-12-20], 

JL-12-~Ul, 

72-12-60], 

72-12-703, 

72-12-901, 

72-13-101, 

72-13-203, 

72-31-214, 
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NEW SECTION. Section 134. Retroactive applicabi l.ity. 

amendment to 72-36-206(1) applies retroactively, within 

3 the meaning of 1-2-109, to conveyances recorded on or before 

4 Octqber 1, 1989. The amendment also applies to conveyances 

5 recorded after October 1, 1989. 

6 NEW SECTION. Section 135. Saving cl.ause. [This act] 

7 does not affect rights and duties that matured, penalties 

8 that were incurred, or proceedings that were begun before 

9 [the effective date of this act]. 

-End-
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SJIIIATB STANDING CX-IffD UPOltT 

Pagel of l 
February 17, 1993 

MR. PRESIDENT: 
we, your coi.ittee on Judiciary having had under consideration 

Senate Bill No. 119 (first reading copy -- white), respectfully 
report that Senate Bill No. 119 be ._nded as follows and aa so 
a■ended do pass. 

Signed: ~~ 
Senator 111111- •~•ovti.r 

That auch ._nd■ents read: 

1. Page 145, line 25. 
Following: "intent.• 
Insert: "However, any one party -y withdraw the entire a■ount on 

deposit in the account. Further, any one party -y change 
the type of account.• 

2. Page 154, lines 8 and 9. 
Following: "representative• on line B 
Strike: r-inder of line B through "party• on line 9 
In■ert: •or a ■uccea■or clai■ir19 under 72-3-1101• 

OAiJAmd. Coord. 
~--Sec.of Senate 

-END-

l909'8SC. San 

,,, 
These were the only amenanents on Senate Bill -
that ~ere made in the JudiLiary Coninittee. The 
entire bill will be printed on reference when it 
has co1111>leted both houses. 

Cort~c Ted, 
('I( 11 rn b .,,-

I 19 

Sf3 -
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SENATE BILL NO, 119 

INTRODUCED BY HALLIGAN 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE 

LAW CONCERNING ESTATES, WILLS, ANO DONATIVE TRANSFERS; 

REVISING THE ELECTIVE SHARE OF A SURVIVING SPOUSE; 

INCREASING EXEMPT PROPERTY; REVISING THE LAW CONCERNING 

WRITINGS INTENOED AS WILLS; REVISING THE RULES OF 

CONSTRUCTION APPLICABLE TO WILLS AND OTHER GOVERNING 

INSTRUMENTS; REVISING THE LAW CONCERNING PROBATE ANO 

NONPROBATE TRANSFERS; PROVIDING FOR HONORARY TRUSTS ANO 

TRUSTS FOR PETS; PROVIDING FOR NONPROBATE TRANSFERS ON 

OEATH1 PROVIDING FOR PAYABLE-ON-DEATH DESIGNATIONS ON 

FOR ACCOUNTS IN FINANCIAL INSTITUTIONS; PROVIDING 

TRANSFER-ON-DEATH REGISTRATION FOR SECURITIES; REVISING THE 

STATUTORY FORM POWER OF ATTORNEY; AMENDING SECTIONS 3-7-402, 

70-1-703, 72-1-103, 72-1-108, 72-2-101, 72-2-102, 72-2-103, 

72-2-104, 72-2-105, 72-2-201, 72-2-202, 72-2-203, 72-2-204, 

72-2-205, 72-2-206, 72-2-207, 72-2-210, 72-2-212, 72-2-213, 

72-2-214, 72-2-301, 72-2-302, 72-2-304, 72-2-305, 72-2-306, 

72-2-311, 72-2-312, 72-2-313, 72-2-314, 72-2-321, 72-2-322, 

72-2-323, 72-2-401, 72-2-402, 72-2-502, 72-2-504, 72-2-512, 

72-2-513, 72-2-514, 72-2-515, 72-2-516, 72-2-517, 72-2-518, 

72-2-519, 72-2-601, 72-2-602, 72-2-702, 72-2-703, 72-2-704, 

72-2-705, 72-2-706, 72-2-707, 72-2-801, 72-2-802, 72-2-803, 

~ ........ .., ... <....,. 
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THERE ARE NO CHANGES IN THIS BIIL 
AND WILL NOT BE REPRINIED. PLEASE 
REFER TO INIRODUCED COPY (WHITE) PLUS 
YELLOW AMENDMENTS FOR COMPLETE TEXT. 

0 

72-31-209, 72-31-210, 72-31-213, 72-31-214, 72-31-215, AND 

72-31-llb, MCA; AND PROVIDING A RETROACTIVE APPLICABILITY 

-2- SB 119 
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HOUSE STANDING COMMITTEE REPORT 

March 30, 1993 

Page 1 of 2 

Mr. Speaker: We, the committee on Judiciary report that 

Senate Bill 119 (third reading copy -- blue) be concurred in as 

amended. 

Signed: 

AndL..!_hat such amendments read: 

1. Page 40, line 10. 
Following: line 9 

~ ( :L 
Russ Fagg~ 

Carried by: Rep. Jim Rice 

Insert: •(S) (a) if there is no surviving descendant, 
grandparent, or descendant of a grandparent, to the person 
of the closest degree of kinship with the decedent. Except 
aa provided in aubaection 15) (b), if more than one person is 
of that closest degree, those persons share equally. 
(b) If more than one person is of the closest degree as 

provided in subsection (5) la) but they claim through different 
ancaatora, those who claim through the.nearer ancestor shall 
receive to the exclusion of these claiming through a more remote 
ancestor.• 

2. Page 41, lines 12 through 16. 
Following: •.• on line 12 
Strike: remainder·of line 12 through•.• on line 16 
Insert: •The share of each deceased deScendant in the same 

generation as the surviving descendant is divided in the 
same manner, with the subdivision repeating at each 
succeeding generation until the property is fully allocated 
among surviving descendants.• 

3. Page 42, lines 6 through 10. 
Following, •.• on line 6 
Strike: reJU.Inder of line 6 through•.• on line 10 
Insert: •The share of each deceased discendant in the same 

generation as the surviving descendant is divided in the 
same manner, with the subdivision repeating at each 
succeeding generation until the property is fully allocated 
among surviving descendants.• 

4. Page 121, line 11. 
Strike: "an applicable statute or• 

Conadttee Vote: 
Yes fl, No _L. 710844SC.Hss 

5. Page 121, lines 12 and 13. 
Following: "distributed" on line 12 

March 30, 1993 
Page 2 of 2 

Strike: remainder of line 12 through •or" on line 13 

6. Page 122, line 1. 
Following I • If" 
Insert: •an applicable statute or• 

7. Page 122, line 2. 
Following: •distributed• 
Insert: ••by representation• or• 

-END-

~ 

~B 1/1 
HOUSE 

710844SC. Hss 
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SENATE BILL NO. 119 

INTRODUCED BY HALLIGAN 

A BILL FOR AN ACT ENTITLED: 11 AN ACT GENERALLY REVISING THE 

LAW CONCERNING ESTATES, WILLS, AND DONATIVE TRANSFERS; 

REVISING THE ELECTIVE SHARE OF A SURVIVING SPOUSE; 

INCREASING EXEMPT PROPERTY; REVISING THE LAW CONCERNING 

WRITINGS INTENDED AS WILLS; REVISING THE RULES OF 

CONSTRUCTION APPLICABLE TO WILLS AND OTHER GOVERNING 

INSTRUM.ENTS; REVISING THE LAW CONCERNING PROBATE AND 

NONPROBATE TRANSFERS; PROVIDING FOR HONORARY TRUSTS AND 

TRUSTS FOR PETS; PROVIDING FOR NONPROBATE TRANSFERS ON 

DEATH; PROVIDING FOR PAYABLE-ON-DEATH 

ACCOUNTS IN FINANCIAL INSTITUTIONS; 

DESIGNATIONS 

PROVIDING 

ON 

FOR 

TRANSFER-ON-DEATH REGISTRATION FOR SECURITIES; REVISING THE 

STATUTORY FORM. POWER OF ATTORNEY; AM.ENDING SECTIONS 3-7-402, 

32-3-501, 70-1-703, 72-1-103, 72-1-108, 72-2-101, 72-2-102, 

72-2-103, 72-2-104, 72-2-105, 72-2-201, 72-2-202, 72-2-203, 

72-2-204, 72-2-205, 72-2-206, 72-2-207, 72-2-210, 72-2-212, 

72-2-213, 72-2-214, 72-2-301, 72-2-302, 72-2-304, 72-2-305, 

72-2-306, 72-2-311, 72-2-312, 72-2-313, 72-2-314, 72-2-321, 

72-2-322, 72-2-323, 72-2-401, 72-2-402, 72-2-502, 72-2-50,, 

72-2-512, 72-2-513, 72-2-514, 72-2-515, 72-2-516, 12-2-517, 

72-2-,18, 72-2-519, 72-2-601, 72-2-602, 72-2-702, 72-2-703, 

72-2-704, 72-2-705, 72-2-706, 72-2-707, 72-2-801, 72-2-802, 
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72-2-803, 72-2-804, 72-3-212, 72-3-213, 72-3-222, 72-11-101, 

72-11-102, 72-11-103, 72-11-104, 72-12-206, 72-16-313, 

72-31-201, 72-31-202, 72-31-203, 72-31-204, 72-31-205, 

72-31-206, 72-31-207, 72-31-208, 72-31-211, 72-31-212, AND 

72-36-206, M.CA; REPEALING SECTIONS 32-1-442, 32-1-443, 

33-20-151, 70-1-309, 72-1-102, 72-1-110, 72-2-303, 72-2-501, 

72-2-503, 72-2-511, 72-10-101, 

72-10-104, 72-10-105, 72-10-106, 

72-10-102, 

72-10-107, 

72-10-103, 

72-10-108, 

72-10-109, 72-10-110, 72-10-111, 72-10-112, 72-10-113, 

72-10-201, 72-10-202, 72-10-203, 72-10-204, 72-11-105, 

72-11-201, 72-ll-202, 72-11-203, 72-11-204, 72-11-205, 

72-11-301, 72-ll-302, 72-lJ.-303, 72-11-304, 72-11-305, 

72-11-306, 72-ll-307, 72-11-308, 72-11-309, 72-11-310, 

72-11-311, 72-11-312, 72-11-313, 72-11-314, 72-11-315, 

72-11-316, 72-11-317, 72-11-318, 72-11-319, 72-11-]20, 

72-11-321, 72-11-322, 72-11-331, 72-11-)]2, 72-11-333, 

72-12-104, 72-12-201, 72-12-202, 72-12-203, 72-12-204, 

72-12-205, 72-12-301, 72-12-302, 72-12-501, 72-12-502, 

72-12-503, 72-12-601, 72-12-602, 72-12-603, 72-12-604, 

72-12-605, 72-12-701, 72-12-702, 72-12-703, 72-12-704, 

72-12-801, 72-12-802, 72-12-803, 72-12-901, 72-12-1001, 

72-12-1002, 72-12-1003, 72-12-1004, 72-13-101, 72-13-102, 

72-13-103, 72-1)-201, 72-13-202, 72-13-203, 72-13-301, 

72-31-209, 72-31-210, 72-31-213, 72-31-214, 72-31-215, AND 

72-31-216, M.CA; AND PROVIDING A RETROACTIVE APPLICABILITY 

-2- SB 119 
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DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 3-7-402, MCA, is amended to re.aJ: 

•3-7-402. Disqualification of water judge or master. 

(l) A water judge may withdraw or may disqualify h~ms~lf-~r 

the water master in any proceeding or pertin~ut p0rt1c,n 

thereof of a proceeding in which his the judge's. or the 

water master's impartiality might reasonably be questioned. 

(2) A water judge may also withdraw or may disqualify 

h¼m:,e3:£-or the water master in the following circumstances; 

(a) if he the judge or the water master has a personal 

bias or prejudice concerning a party of personal knowledge 

or disputed evidentiary facts concerning the proceeding; 

(b) if in private practice he the judge or the water 

master served as a lawyer in the matter in controversy or a 

lawyer with whom he the judge or lhe water master previously 

practiced law served during soeh the association as a lawyer 

,-.,-.r,,,-...,,r,.,\n,.., t-h.,. ,... .... 1-1-~- -- .,_1,,._ .: •• ~-- -- .._.__ ~---- - . , , 
- - - • -··:, -··- •••----• ~• ..._, • ..,_ .JU-..':;j'- '-'L '-U~ .1.Q .. _1~~ ,11i;1..:, IJCCII £1 

material witness concerning it; 

(c) if he the judge or the water master has served in 

governmental employment and in sttet'I: tha !. capacity 

participated as counsel, adviser, or material witness 

concerning the proceeding or expressed an opinion concerning 

the merits of the particular case in controversy; 
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id) if he the ~e or the water master knows that ~e 

the judge or the water masterL individually or as a 

fiduciary, or hie the judge's or the water master's spouse 

or minor child residing in ~is the judge's or the waler 

master's household has a financial interest in the st1bject 

matter in controversy or 1n a party to the proceeding or any 

other interest that could be substantially affected by the 

outcome of the proceeding; or 

(e) if ~e the ~e or the water master or his the 

judge's or the water master's spouse or a person within the 

third degree of relationship to any of them {as calculated 

according to 72-11-101 through Ti-±±-±85 72-11-104) or the 

spouse of such a person: 

( i) is a party to the proceeding or an officer, 

director, or trustee of a party; 

(ii) is known by the judge or water master to have an 

interest that could be substantially affected by the outcome 

of the proceeding; 

(iii) is to the iudae's or water maRtPr'~ knnwl~~~~ 

likely to be a material witness in the proceeding. 

(3) A water judge should in~orm--h±m~eiE be intormed 

about hie the judge's and the water master's personal and 

fiduciary financial interests and make a reasonable effort 

to inform--himself be informed about the personal financial 

interests of his the judge 1 s and the water master's spouse 

-4- SB 119 
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and minor children residing in ~i~ the judge's or the water 

master's respective household." 

Section 2. Section 70-1-703, MCA, is amended to rea,j: 

"70-1-703. Conveyances to an estate. Unless a contrary 

intention appears, a devise, as defined in 72-l-l03tBt, or 

an inter vivos conveyance of a property interest to the 

estate of a named or otherwise designated person passes the 

interest as if the interest had been owned by that person. 

The interest may pass to the heirs of that person, may be 

used to satisfy devises made in h±~ that person's will, or 

may be used to satisfy claims for debts or taxes." 

Section 3. Section 72-1-103, MCA, is amended to read: 

•72-1-103. General definitions. Subject to additional 

definitions contained in the subsequent chapters wkiek thdt 

are applicable to specific chaptersL or partsr or sect1un~ 

and unless the context otherwise requires, in tnis--~ode 

chapters 1 through 5, the following definitions apply: 

(1) "Agent" includes an attorney-in-fac~ under __ a 

durable or nondurable power of attorney, an individual 

authorized to make decisions concerning anothec's heallh 

careL and an individual authorized to make deci.~~9-~______£__Q__£. 

22 dnother under a natural death act. 

23 

24 

t·H·ill "Application" means a L,,Jritten request to the:: 

clerk for an order of informal probate or appointment under 

2~ chapter 3, part 2. 
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ti!-till 11 Beneficiary 11
, as it relates to_:_ 

~ trust bene£icierie~ beneficiary, 

person who has any present or future interest, 

SH O l 1 9, t) J 

includes a 

vested or 

contingent, and also includes the owner of an interest by 

assignment or other transferL e"dT 

.1...el e~-it-reletes-te a charitable trust, 

person entitled to enforce the trustL 

includes any 

(c) a beneficiary of a beneficiary designation, refers 

to a beneficiary of: 

(i) an insurance or annuity policy, an account with POD 

designation, or a security registered in beneficiary form 

(TOD); 

(ii} a pension, profit-sharing, retirement, or similar 

benefit plan; or 

(iii) any other nonprobate transfer at death; and 

(d) a beneficiary designated in a govern1ng __ ~~?-~tument, 

includes a grantee of a deed~ a deviseei .. trust 

beneficiary~ a beneficiary of a beneficiary designdtior1; d 

donee, appointee, or taker in default of a power ot 

appointment; and a person in whose favor a power of attorney 

or a eower held in any individual, fiduci.;1ry_, 0[ 

representative capacity is exercised. 

(4) ''Beneficiary designation'' refers to a g0vern1r1g 

instrument naming a beneficiary of: 

(i) an insurance or annuity policy, an account with POD 
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designation, or a security registered in beneficiary form 

(TOD); 

(ii) a pension, profit-sharing, retirement_, or sl111ilar 

benefit plan; or 

(iii) any other nonprobate transfer at death. 

t3till "Child" includes any an individual entitled to 

take as a child under this-cod~ chapters 1· through 5 by 

intestate succession from the parent whose relationship 1s 

involved and excludes a person who is only a stepchild, a 

foster child, a grandchild, or any more remote descendant. 

t4till "Claims", in respect to estates of decedents and 

protected persons, includes liabilities of the decedent or 

protected person, whether arising in contract, in tort, or 

otherwise, and liabilities of the estate which that arise at 

or after the death of the decedent or after the appointment 

of a conservator, including funeral expenses and expense~ of 

administration. The term does not include estate or 

inheritance taxes7 or demands or disputes regarding title of 

a ~cl..c~c11 i.. u1. p1. ui...ci..: L.cU pt 1. ::;.uu LV !;;i-JCl: iii c d.ssets d. .1. .1.egea to 

be included in the estate. 

t5till "Clerk" or "clerk of court" means the clerk of 

the district court. 

t6ti!U_ "Conservator" means a person who is appointed by 

a court to manage the estate of a protected person. 

tTtfil "Court 0 means the district court in thi~ state 
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having jurisdiction in matters relating to the affairs of 

decedents. ~h±~--c~~rt--±n--th±~-~tate-¼~-~newn-os-distr~ct 

co~rt~ 

1..!.2...L...:'Pescendant" of an individual means all of the 

individual's descendants of all generations, ~ith the 

relationship of pa.rent and child at each generation_ being 

determined by the definition of child and parent contained 

in this section. 

tBt1!.!.l "Devise" when used as a noun means a 

testamentary disposition of real or personal property and 

when used as a verb means to dispose of real or personal 

property by will. 

t9tJ...!.ll "Devisee" means .any ~ person designated in a 

will to receive a devise. ½n For purposes of chapter J, in 

the case of a devise to an existing trust or trustee or to a 

trustee on trust described by will, the trust or trustee is 

the devisee and the beneficiaries are not d~visees. 

ti6t.1..lll 11 Disability 11 means cause for a protective order 

d~ u~~criDeri oy /l-~-4U~. 

t¼¼tiill 11 Distributee" means any person who has received 

property of a decedent from h±s the decedent's per~onal 

representative other than as a creditor or purchaser. A 

testamentary trustee is a distributee only to the extent of 

distributed assets or increment thereto remaining in hi9 the 

trustee's hands. A beneficiary of a testamentary Lru~t to 
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whom the trustee has distributed property received from a 

personal representative is a distributee of the personal 

representative. For purposes of this provision, 

''testamentary trustee" includes a trustee to whom assets are 

transferred by will, to the extent of the devised assets. 

tii!t.1.!.21 "Estate 11 includes the property of the decedent, 

trust, or other person whose affairs are subject to ~hi~ 

eede chapters 1 through 5 as originally constituted aI1d as 

it exists from time to time during administration. 

t¼'3i'..{_~_§..1. "Exempt property" means that property of a 

decedent's estate which that is described in 72-2-802. 

ti4t1.111 "Fiduciary" includes~ personal representative, 

guardian, conservator, and trustee. 

t¼Sti..!._ll '"Foreign personal representative" means a 

personal representative of aE.E,ointed by another 

jurisdiction. 

t¼6ti.lll "Formal proceedings" means t:ho~e proceedings 

conducted before a judge with notice to intecested persons. 

(20) ''Governing instrument'' means a deed; will; trust; 

insurance or annuity policy; account with POD designation; 

security registered in beneficiary form (TOD);_Qensi~n, 

profit-sharing, retirem~~t~ or similar benefit E_lan; 

instrument creating or exercising a power of appointment or 

a .e_ower of attorney; or dispositive, a_f>.E.oi nt i ve ~ or 

nominative instrument of any similar type. 
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t¼T'tU!l "Guardian" means a person who has qualified as 

a guardian of a minor or incapacitated person pursuant to 

testamentary or court appointment but excludes one who is 

merely a guardian ad litem. 

t±8t.1.!£.l 11 Heirs 11
, except as controlled by (section 701; 

means those persons, including the surviving spouse and the 

state, who are entitled under the statutes of intestate 

succession to the property of a decedent. 

f¼9tilll_ •incapacitated person" ±-s--as-de~±-ned has the 

meaning provided in 72-5-101. 

t~6tE!l_ Nlnformal proceedings" means ~hose proce~dings 

conducted without notice to interested persons by the clerk 

of couct for probate of a will or appointment of a personal 

representative. 

tiH:t~ "Interested person" includes heirs, devisees, 

children, spouses, creditors, beneficiaries, and d11y others 

having a property [ight in or claim against a trust estate 

or the estate of a decedent, ward, or protected person whie~ 

mey-be-art-eeted-by-tl'l.e-i,t"eeeed±ng. ft The term also includes 

persons having priority for appointment as personal 

representative and other fiduciaries representing interested 

persons. The meaning as it relates to particular persons may 

vary from time to time and must be determined according to 

the particular purposes of and matter involved in any 

proceeding. 
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ti!i!tJ1!1 "Issue" of a person means e¼±--his--±inee± 

deseendants--o£--a¼¼--generations,--with-the-reiation9hip-o£ 

parent-and-ehi¼d-et-eaeh-generation-being-deterfflined-by--~he 

de£inttione--o£--eh~¼d--end--parent-contained-in-t~½~-eode ~ 

descendant as defined in subsection (10). 

(27) "Joint tenants with the right of survivorship'' 

includes co-owners of property held under circumstdnces that 

entitle one or more to the whole of the property on the 

death of the other or others but excludes forms of 

co-ownership registration in which the underlying ownership 

of each party is in proportion to that party's contribution. 

fi!3t..12!!.l. "Lease" includes an oil, gas, coal, or other 

mineral lease. 

ti!4t1..!tl "Letters" includes 

letters of guardianship, letters 

letters of conservatorship. 

letters testamentary, 

of administration, and 

ti!5t11.Ql "Minor" means a person who is under 18 years of 

age. 

tz'bt1.::!.!.l "Mortgage" means any conveyance, agreement, 01· 

arrangement in which property is used as security. 

ti!Tt.illl "Nonresident decedent" means a decedent who was 

domiciled in another jurisdiction at the time of his death. 

ti!8tUll_ "Organization" ¼ne¼ddes means a corporation, 

9overnment--or--governmenta½-9dbd¼•is¼on-or-a9eney7 business 

trust, estate, trust, partnership, joint venture, er 
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association, two--or--more-persens-hav~n9-a-joint-or-common 

interest government or governmental subdivision ur agency, 

or any other legal or corwnercial entity. 

t~9t.il.il "Parent'' includes any person entitled to take, 

or who would be entitled to take if the child died without a 

will, as a parent under th±~-eode chapters l through 5 by 

intestate succession from the child whose relationship ls in 

question and excludes any person who is only a stepparent, 

foster parent, or grandparent. 

(35) ''Payor" means a trustee, insurer, business entity, 

employer, government, governmental agency or subdivision, or 

any other person authorized or obligated by law ur a 

governing instrument to make payments. 

t38t.llll 11 Person" means an individual, a corporation, an 

organization, or other legal entity. 

t-3½tiill "Personal representative" includes executor, 

administrator, successor personal representative, specidl 

administrator, and persons who perform substantially the 

same tunct1.on under the law governing their status. "General 

personal representative" excludes special administrator. 

t-3i!tll!l "Petition" means a written request to the court 

for an order after notice. 

t33t.11.!l "Proceeding" includes action at law and suit in 

equity. 

t34t.1.!.QJ_ "Property" includes both real and personal 
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property or any interest ~herein in that property and means 

anything that may be the subject of ownership. 

t35ti!.!..l 11 Protected person 11 ie--ee--d~£¼r,,ed. has the 

meaning provided in 72-5-101. 

t-367.t!ll 11 Protective proceeding" i-!1-11!1:!l-defi:r'l.ed has the 

meanin.2....._2rovided in 72-5-101. 

t37t.i..!l.l nseettriti-ee Security" includes any note,L 

stock,1 treasury stock,L bond,~ debenture,L evidence of 

indebtedneSSTL certificate of interest or participation in 

an oil, gas, or mining title or lease or in payments uut o( 

production under such a title or lease,; collateral trust 

certificate,L transferable share,1 voting trust certificateL 

or, in general, any interest or instrument commonly known as 

a security1_ er any certificate of interest or 

participation,~ any temporary or interim certificate, 

receiptL or certificate of deposit for, or any warrant or 

right to subscribe to or purchase any of the foregoing. 

t-38ti!!l "Settlement", in reference to a decedent's 

estate, includes the full process of administration, 

distribution, and closing. 

t3971...!.?.l "Special administrator" means a personal 

representative as described by chapter 3, part 7. 

t49t~ "State" ir,.e¼~des--any means a state of the 

United States, the District of Columbia, the Commonwealth of 

Puerto Rico, and~~ any territory or insular possession 
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subject to the ¼egis¼ative--aathority jurisdiction of the 

United States. 

t4¼7i!Il_ "Successor personal representative" means a 

personal representative, other than a special admir1istrator, 

who is appointed to succeed a previously appointed personal 

representative. 

t4i!7ill.l "Successors" means those persons, other than 

creditors, who are entitled to property of a decedent under 

ht:, the decedent's will or t:hi:s-code chapters l through 5. 

t43t1.!21 "Supervised administration" refers to th~ 

proceedings described in chapter 3, part 4. 

li.Q..l "Survive", except for purposes of {sections lo J 

throu9.h 112L_ means that an individual has neither 

predeceased an event, including the death of another 

individual, nor is considered to have predeceased an event 

under 72-2-205 or l§~ction 62]~ The term includes its 

derivatives, such as "survives", "survived'', ''surv!~~r••, and 

"surviving". 

t447~ "Testacy proceeding" means a proce~ding to 

establish a will or determine intestacy. 

(52) "Testator'' includes an individual of either sex. 

t45t1.ill "Trust 11 includes any an express trust1 private 

or charitable, with additions thereto, wherever and however 

created. %t The term also includes a trust created or 

determined by judgment or decree under which the trust is to 
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be administered in the manner of an express trust. u~rtt~t~ 

The~ excludes other constructive trusts, and it excludes 

resulting trustSTL conservatorships,l personal 

representatives,; trust accounts as defined in [sect~9ns 8J 

through 112]; custodial arrangements pursuant to chapter 26 

of this title,L business trusts providing for certificates 

to be issued to beneficiaries,i common trust funds,1 voting 

trusts71 security arrangements,L liquidation trusts,~ and 

trusts for the primary purpose of paying debts, dividends, 

interest, salaries, wages, profits, pensions, or employee 

benefits of any kindi and any arrangement under which a 

person is nominee or escrowee for another. 

t46til,!1 11 Trustee" includes an original, additiongl, or 

successor trustee, whether or not appointed or confirmed by 

court. 

t4i712.ll "Ward" ±s--as--defifled means an individual 

described in 72-5-101. 

t48-tii§l_ "Will" includes codicil and any testamentary 

instrument which that merely appoints an executorL or 

revokes or revises another will, nominates a guardian, or 

expressly excludes or limits the right of an individual or 

class to succeed to property of the decedent passing by 

intestate succession." 

Section .4. Section 72-1-108, MCA, is amended to read: 

•72-1-108. Bv±dent±a¼--r~iee--appl±eab¼e----ev±denee-ae 
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to Evidence of death or status. t¼t In proeeedinge--ttnder 

th±s--eode addition to the rules of evidence in court~ uf 

general jurisdi~tion, iflei~ding-any-reiat±ng-to-e±m~tteneott~ 

deathe,-are-appl¼eabie-ttnlees-epee±£tca!iy-diep½aeed-by--~he 

code~ the following rules relating to a determination of 

death or status apply: 

titill ffl-add±t±on,-the--£oilowing--~ttie~--reiae±n9--to 

determinat¼on--o~--death--and--stat~e-are-a~p!tcabie7 Deat~ 

occurs when an individual is determined to be dead under 

50-22-101. 

tatffi A certified or authenticated copy of a death 

certificate purporting to be issued by an official or agency 

of the place where the death purportedly occurred is prima 

facie proo£ evidence of the fact, place, date, and time of 

death and the identity of the decedent. 

tbtill A certified or authenticated copy of any record 

or report of a governmental agency, domestic or foreign, 

that a-per~on an individual is missing, detained, dead, or 

alive is prima facie evidence of the status and of the 

dates, circumstances, and places disclosed by the record or 

report. 

teti!l In the absence of prima facie evidence of death 

under subsection (2)tat or tittbt ill• the fact of death may 

be established by clear and convincing evidence, including 

circumstantial evidence. 
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fdt1_ll A--persoft An individual whose death is not 

established under subsections (2)tat through t•ttet ill, who 

is absent for a continuous period of 5 years, during which 

he the individual has not been heard from, and whose absence 

is not satisfactorily explained after diligent search or 

inquiry is presumed to be dead. Hie The individual's death 

is presumed to have occurred at the end of the period unless 

there is sufficient evidence for determining that death 

occurred earlier. 

(6) In the absence of evidence disputing the time of 

death stated on a document described in subsection (2) or 

(3), a document described in subsection (2) or (3) that 

states a time of death 120 hours or more after the time of 

death of another individual, however the time of death of 

the other individual is determined, establishes by clear and 

convincing evidence that the individual survived the other 

individual by 120 hours." 

Section 5. Section 12-2-101, MCA, is amended to read: 

•72-2-101. Renaneietion--0£--saeeess±on Disclaimer of 

property interests. (1) ~ A person or hie--per~ona½ 

representative-or the representative of an-ineapaeitated--or 

proteeted !'. person wko--±s--an--ke±r,--dev±see,--person 

stteeeed±n~--to--a--renottneed--intere~t,--donee,---eppointee, 

9rantee,--reeipient7--or--benetieiary-0nder-a-tr0et-or-other 

nontestamentary-instrament-or-ander-a-power--oi--appointfflent 
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exereieed--by--a-testamentary-or-nontestamentary-±netroment, 

sttrviving--;o±nt--owner--or--s~rvivin9--joint---tenent,---or 

benefieiary--or--owner--0£--an--insoranee--eontraet--or--any 

ine±dent--o£--ownerehip--therein--may--renottnee7 to whom an 

interest in or with respect to property or an interest in 

the property devolves by whatever means may disclaim it in 

whole or in part7-the-rt9ht-of-stteeess±on-to-any-property-or 

interest-there±n7-inei0d±n9-a-£tttore-intereet7 by delivering 

or filing a written reftttneiat±on disclaimer under this 

section. ~ne-instrttment-sha¼¼~ 

tat--deseribe-the-property-or-interest-renottneed; 

tbt--be-sigfled-by-the-person-renottneing;-and 

tet--dee½are-the-renttneiation-and-the-extent-the~eor~ 

(b) The right to disclaim exists notwithstanding: 

(i) any limitation on ~he interest of the disclaimant 

in the nature of a spendthrift provision or 

restrictioni. or 

similar 

(ii) any restriction or limitation on the ri~ 

disclaim contained in the governing instrument. 

(c) For purposes 

''representative of 

reEresentative of a 

of this subsection LU, the 

a .E,erson 11 includes a .e_ersonal 

decedent; a conservator of a disabled 

person; a guardian of a minor or incapacitated person; a 

guardian ad litem of a minor, an incapacitated person, a11 

unborn person, an unascertained person, or a person whose 
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identit:t: or address is unknown; and an agent acting on 

behalf of the Eerson within the authorit:z'. of a eowt!r ot 

attorner. The representative of a ,eerson ma:t relj'. on 9-

9:eneral famil;t benefit accruin9 to the living members of the 

represented person's family as a basis for making a 

disclaimer. 

(2) ~fte--eottrt--may--d¼reet-o~-permit-a-truetee-nnder-e 

testamentary--or--nontestamentary--instrttment--to--renottneer 

mod±£y7-amend7 -or-otfterw±se-deviate-£rom-any-restriet~on--on 

or--pewer--of--adm±n±etrat±on7--mana9ement,-or-a½½oeation-or 

bene£it-ttpon-£indinq-that-etteh-restrietion-on--the--exereise 

0£--the-power-may-de£eat-or-tmpair-the-aeeompli9hment-of-the 

pnrposes-0£-the-trust,-whether-by-the-±mpos±tion-of-tax,-the 

a¼location-of-henefieia¼--±nterest--ineonsistent--with--stteh 

parpoaes,--or--by--other--reason•--Sueh--attthor~ty--shai¼-be 

exere±sed,-arter--hearing--and--ttpon--notiee--to--ari--known 

persons-bener±e±a¼¼y-interested-±n-stteh-trn9t,-in-the-ma""er 

direeted--by--the-eoarto The following rules govern the time 

when a disclaimer must be filed or delivered: 

(a) If the property or interest has devolved to the 

disclaimant under a testamentary instrument or by the laws 

of intestacy, the disclaimer must be filed, if of a present 

interest, not later than 9 months after the death of the 

deceased owner or deceas~d donee of a power of appointment 

and!. if of a future intere~ not later than 9 months after 
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the event determining that the taker of the property or 

interest is finally ascertained and the taker"s interest is 

indefeasibly vested. The disclaimer must be filed in the 

court of the county in which proceedings for the 

administration of the estate of the deceased owner or 

deceased donee of the power have been commenced. A copy of 

the disclaimer must be delivered in person or mailed .~ 

certified mail, return receipt requested, to any personal 

representative or other fiduciary of the decedent or donee 

of the power. 

(b) If a property or interest has devolved to Ltie 

disclaimant under a nontestamentary instrument or contract, 

the disclaimer must be delivered or filed, if of a present 

interest, not later than 9 months after the effective date 

of the nontestamentary instrument or contract and, if of a 

future interest, not later than 9 months after the event 

determining that the taker of the property or interest is 

finally ascertained and the taker 1 s interest is indefeasibly 

vested. If the person entitled to disclaim does not know of 

the existence of the interest, the disclaimer must be 

delivered or filed not later than 9 months after the person 

learns of the existence of the interest. The effective .dale 

of a revocable instrument or contract is the date on which 

the maker no longer has power to revoke it or to transfer to 

the maker or another the e_i:i,tire _ legal and equitable 
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ownership of the interest. The disclaimer or a copy of the 

disclaimer must be delivered in person or mailed by 

certified mail, return receipt requested, to the person who 

has legal title to or possession of the interest disclaimed. 

(C) A surviving joint tenant may disclaim as a separate 

interest any property or interest in property devolving to 

the joint tenant by right of survivorship. A surviving joint 

tenant may disclaim the entire interest in any property or 

interest in the property that is the subject of a joint 

tenancy devolving to the joint tenant if the joint tenancy 

was created by act of a deceased joint tenant, the survivor 

did not join in creating the joint tenancy, and the survivor 

has not accepted a benefit undec it. 

t3t@ ~he-ins~rttment-0£-renttneiation-mttst-be--reeeived 

by-the-tfansteror-ot-the-¼ntereet,-his-¼ega¼-re~resentetive, 

the--persona¼--representat¼ve--0£-a-deeeased-transteror,-the 

trastee-of-any-trust-in-whieh-the-interest--be±n9--renottneed 

exists,--or-the-ho¼der-ot-the-iegai-tit¼e-to-the-property-to 

which-the-interest-re¼ates.-~o-be-efteetive-tor-pttrposes--ot 

deterfflining--inheritanee--and--estate--taxesr-the-instrttment 

mttst-be-reeei•ed-not-¼ater-than-the-date-whieh-is--9--months 

after--the--¼ater-ot-the-date-on-whieh-the-transrer-ereatinq 

the-interest-in-a-person-is-made-or-the-date--on--whieh--the 

person--atta±ns--¼8--years-of-age,-ff-the-eireumstanee~-that 

estab¼±sh-the-right-0£-a--person--to--renounce--an--tnterest 
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arise--as--a--restt¼t--ot--the--death--o£--an-individttel
7
-the 

instrament-mttst-a¼so-be-fi¼ed-ift-the--eottrt--ot--the--eoanty 

where--proeeedings--eoneerning--the--deeedent~s--estate--are 

pendin9-or-where-they-wett¼d-be-pend*n~-tr-eofflllleneed• If real 

property _or an interest therein in the property is renottneed 

disclaimed, a copy of the renaneiation disclaimer may be 

recorded in the office of the eoanty clerk and recorder of 

the county in which the rea¼-estate-is-sitaated pcopecty or 

interest disclaimed is located. No-persen-entit½ed-te-a-eopy 

0£-the-inetr~ment-is-±iab¼e-for-any-proper--distribtttion--or 

d±sposition--made-withottt-aetaa¼-notiee-of-t"e-renttneiation, 

and-no-person-makin4-a-proper-distribation-or-disposit*on-in 

fe¼ienee-ttpon--the--renaneiat*on--is--±iab¼e--rof--eny--snch 

dietribtttion--of-disposition-in-the-absenee-of-eettta¼-notiee 

~hat-an-aetion-has-been-institated-eontesting--the--ve¼idity 

of-the-renttneiationT 

(3) The disclaimer must: 

(a} describe the property or interest disclaimed; 

J.!U declare the disclaimer and extent of the 

disclaimer; and 

(C) be signed by the disclaimant. 

( 4) The following are the effects of a disc la 1mer: 

~ en¼ess-the-trans£ero~-e£-th~-intereet-has-otherwise 

provided,-t~e .!f property or an interest r~nottneed in 

property devolves to a disclairnant under a testamentary 
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instrument, under a power of appointment exercised~~ 

testamentary instrument, or under the laws of intestacy and 

the decedent has not provided for another disposition of 

that interest, should it be disclaimed, or of disclaimed or 

failed interests in general, the disclaimed interest 

devolves as thottgh if the person-renonneing disclaimant had 

predeceased the decedent or, but if the--appo½ntment--w8~ 

exereised--by-a by law or under the testamentary instrument,­

as-tho~gh-the-person-renottneing-had-predeeeased-the-donee-of 

the-power the descendants of the disclaimant would lake the 

disclaimant's share by representation were the disclaimant 

to predecease the decedent, the disclaimed interest passes 

by representation to the descendants of the disclaimant who 

survive the decedent. A future interest that takes effect i11 

possession or enjoYment after the termination of the estate 

or interest reno~need disclaimed takes effect as thottgh l~ 

the persoft--renottne½ng disclaimant had predeceased the 

decedent or---the--donee--of--the--power. A renttnciation 

a1scia1mer relates back tor all purposes to the date of the 

death of the decedent or-the-donee-ot-the-~over. 

(b) If property or an interest in property devolves to 

a disclaimant under a nontestamentary instrument or contract 

and the instrument or contract does not provide for another 

disposition of that interest, should it be disclaimed, or of 

disclaimed OC" failed_____in_terest~-!~ ..9.enerah the disclaimed 
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interest devolves as if the disclaimant had predeceased the 

effective date of the instrument or contract, but if by law 

or under the nontestamentary instrument or contract the 

descendants of the disclaimant would take the disclairnant 1 s 

share by representation were the disclaimant :t to predecease 

the effective date of the instrument, the disclaimed 

interest passes by representation to the descendants of ~--~b.~ 

disclaimant who survive the effective date of the 

instrument. A disclaimer relates back for all purposes to 

that date. A future interest that takes effect in µu~~es~ion 

or enjoyment at or after the termination of the disclaimed 

interest takes effect as if the disclaimant had died before 

the effective date of the instrument or contract that 

transferred the disclaimed interest, 

(c) The disclaimer or the written waiver of the ~ight 

to disclaim is binding upon the disclaimant or person 

waiving and on all persons claiming through or under either 

of them. 

{~) tat The right to ~enottnee disclaim property or an 

interest ~ftere±n in the property is barred by: 

titill_ an assignment, conveyance, encumbrance, pledge, 

or transfer of the property or interest, or a contract 

therefor; 

tiit.l!U_ a written waiver of the right to r~nottnee 

disclaim; 
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t±i"it.i.£1 an acceptance of the property or interest or 

benefit therettnder under it; or 

tiYtill a sale of the property or interest under 

judicial sale made before the renttneiation--ie--ef£eeted 

disclaimer is made. 

tbt--~fte--rigftt--to--renottnee-exiete-notwithstanding-any 

l±mita~ion-on-the-interest-of-the-pereon-renouncing--in--the 

nntttre-of-a-ependthrift-provision-or-similar-restrietion~ 

tet--A--renttneiation-or-a-written-waiver-of-the-right-to 

renoonee-ie-binding-upon-the--pereon--renottneing--or--person 

waiving-and-all-persons-e½eim±ng-thro~gh-or-under-h±m• 

(6) This section does not abridge the right of a person 

to waive, release, disclaim, or renounce property or an 

interest therein in property under any other statute. 

(7) With±n-39-daye-oE-reeeipt-of-a--written--instrament 

o£--renaneiat±on--by--the--trans£eror--of--the-interest,-the 

reno~neer7---his---¼ega¼---representative,---the----persona± 

representative--0£-the-deeedent7-the-trttstee-or-any-trttst-±n 

whieh-the-intereat-being-renottneed-exists,-or-the-holder--0£ 

the--¼ega¼--tit¼e--to--the--property--to--whieh-the-interest 

reiates7-as-the-ease-may-be7--shai¼--attempt--to--not±ry--in 

writing--those--persons--who-are-Rnow"-or-aseertainable-with 

reasonab¼e--di¼±genee--who--are--ree±pients---or---potentia¼ 

reeipients-0£-the-renoaneed-interest-of-the-renttne±ation-and 

the--±ntere9t--or--potent±a¼--interest--sdeh--ree±p±ent-w~ii 
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reeei•e-as-a-resait-0£-the-renttneiat±on~ 

tet--Any An interest in property whieh that exists on 

dtt¼y--¼7--¼9637--may--be-renottneed-after-8etober-¼,-¼903,-a~ 

provided-in-thie-seetio"T-Aft-ifttereet-that-hae-arieen--prtor 

to--Ott¼y--¼7--¼9837--in--any--person--other--tftan-tke-p~rson 

renottneing-ie-not-destreyed-or-d¼min¼ehed-by-any--aetion--ot 

the---pereon---renonnein9--eaken--ttnder--thie--eeetien (the 

effective date of this act] as to which, if a present 

interest, the time for filing a disclaimer under this 

section has not expired or, if a future interest, the 

interest has not become indefeasibly vested or the taker 

finally ascertained may be disclaimed within 9 months after 

(the effective date of this act)." 

Section 6. Section 12-2-102, MCA, is amended to read, 

•72-2-102. Waiver of right to elect and of other rights 

by--epettee. ill The right of election of a surviving spouse 

and the rights of the surviving spouse to homestead 

allowance, exempt property, and family allowance or any of 

them may be waived, wholly or partially, before or after 

marriage, by a written contract, agreement, or waiver signed 

by the party-waiving-a£ter-£atr-dtse¼oettre surviving spouse. 

(2) A surviving spouse's waiver js not enforceable if 

the surviving spouse proves that: 

(a} the surviving spouse did not execute the waiver 

voluntaril~I or 
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(b) the waiver was unconscionable when it was executed 

and, before execution of the waiver, the surviving spouse: 

(i) was not provided a fair and reasonable disclosure 

of the property or financial obligations of the decedent; 

(ii) did not voluntarily and expressly waive, in 

writing, any right to disclosure of the property or 

financial obligations of the decedent beyond the disclosure 

provided; and 

(iii) did not have or reasonably could not have had an 

adequate knowledge of the property or financial obligations 

of the decedent. 

(3) An issue of unconscionability of a waiver is for 

decision by the court as a matter of law. 

1!1 Unless it provides to the contrary, a waiver of 

•all rights"L tor equivalent languagetL in the property or 

estate of a present or prospective spouse or a complete 

property settlement entered into after or in anticipation of 

separation or divorce is a waiver of all rights to elective 

share, homestead allowance, exempt property, and family 

allowance by each spouse in the property of the other and a 

renunciation by each of all benefits whieh that would 

otherwise pass to h¼m that spouse from the other by 

intestate succession or by virtue of the-prowisions--or any 

will executed before the waiver ot property settlement.fl 

Section 7. Section 72-2-103, MCA, is amended to read: 
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•72-2-103. Effect of divorce, annulment, or decree of 

separation decree. (1) A--person An individual who is 

divorced from the decedent or whose marriage to the decedent 

has been annulled is not a surviving spouse unless by virtue 

of a subsequent marriage he the individual is married to the 

decedent at the time of death. A decree of separation wh~eh 

that does not terminate the status of husband and wife is 

not a divorce for purposes of this section. 

(2) For purposes of chapter 2, parts 2, 6, 7, and 8 and 

of 72-3-501 through 72-3-508, a surviving spouse does not 

include: 

(a) a-person an individual who obtains or consents to a 

final decree or judgment of divorce from the decedent or an 

annulment of their marriage, which decree or judgment is not 

recognized as valid in this state, unless Ch~y subsequently 

they participate in a marriage ceremony purporting to marry 

each to the other or aubseqttenC¼y live together as fflftft 

husband and wife; 

(b) a--pe~aon an individual who, following a an invalid 

decree or judgment of divorce or annulment obtained by the 

decedent, participates in a marriage ceremony with a third 

pe~son individual; or 

(c) a-persen an individual who was a party to a valid 

proceeding concluded by an order purporting to terminate all 

marital property rights.N 
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Section 8. Section 72-2-104, MCA, is amended to read: 

•72-2-104. Homieide------er£eee Effect of homicide on 

intestate succession, wills, trusts, joint assets, life 

insurance, and beneficiary designations. ill For purposes_~~ 

this section, the following definitions apply: 

(a) "Disposition or appointment of property" includes a 

transfer of an item of property or any other benefit to a 

beneficiary designated in a governing instrument. 

(b) "Governing instrument" means a governing instrument 

executed by the decedent. 

I c) "Revocable", with respect to a dis~ition, 

appointment, provision, or nomination, means one under which 

the decedent, at the time of or immediately before death, 

was alone empowered, by law oc under the governing 

instrument, to cancel the designation in favor of the 

killer, whether or not the decedent was then empowered to 

designate the decedent in place of the decedent's killer and 

whether or not the decedent then had capacity to exercise 

the p_ower. 

t¼t~ A--sttrviv±n9--spottse,--netr,---er---de~i~ee An 

individual who feloniously and intentionally kills the 

decedent is-not-entitled-to-any forfeits all benefits under 

the-w±li-er-ttnder this chapter7--a"d--the--eetate--o~--the 

deeede~t--paeeee--ae--±£--the--~iiler--had--predeeeaeed--the 

Oeeedent,--Property-appointed-by-the-w±¼¼-0£-tfte-deeedent-to 
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er-£or-the-hefte£*t-o£-the-~i¼¼er-passes-as-±~-the-~*ller-had 

predeeeased-the-deeedent with respect to the decedent's 

estate, including an intestate share, an elective share, an 

omitted spouse's or child's share, a homestead allowance, 

exempt property, and a family allowance. If the decedent 

died intestate, the decedent's intestate estate passes as if 

the killer disclaimed the killer's intestate share. 

tit--Any-jeiftt-tenaftt-who-£e¼oniottsiy-and--ifttentionai¼y 

~i¼½s--anetfter--joint--tenant-thereby-erreets-a-severanee-of 

the-interest-or-the--deeedent--so--thae--the--sftare--or--e~e 

deeedent-pe:sees-as-his-property-and-the-kiiier-has-no-riqhts 

by--sarviTorship•--~h*s-provision-app¼iea-to-;oint-tenaneies 

in-rea¼-and-persofta¼--property7--;oint--aeeoaftts--in--banks, 

eav*ngs--and--¼oan--assee*atione,--ered*t--ttnions,-aftd-other 

*nstitations7--and--any--other--torm--of--eo-ownerehip--with 

ettrvivorsh*p-ine*dentso 

t3t--A-named--benerieiary--or--a--bond,--½i~e--inearanee 

pe¼iey7-or-other-eont~aettta¼-arrangement-who-te¼oniottsly-and 

intentienally-k*l¼s-the-prineipal-eb¼igee-or-the-person-ttpon 

whose--li£e--the--poiiey--is--isstted--is-not-entitled-to-8ny 

bener*t--ander--the--bond7--po¼iey7--or--other---eontraetua¼ 

arran~@ment 7-aftd-it-beeomes-payable-as-thettgh-the-k~¼¼er-had 

predeeeased-the-deeedent. 

t4t--Afty--ether--ae~tt*s*e±o"--o£-property-or-±nterest-by 

the--k±iier--eftaii--be--treated--¼ft--aeeordo"ee---w±th---the 
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prineip¼es-of-this-seet±on~ 

t5t--A--£ina¼--;adqment--ot--eonvietion-o£-£eloniotte-and 

intentiona¼-ki¼ling--ie--eoneittsive--ror--pttrpeees--of--this 

seetion•--Yn--the--absenee--ot-a-eonvietion-of-fe¼oniotts-and 

intentiona¼--ki¼¼in97--the--eaart---may---determ~ne---by---a 

preponderance--of-evidenee-whether-the-kii±ing-was-fe¼on±ous 

ftfld-intentiona½-tor-parposee-of-this-seetion. 

t6t--~hie-seetion-does-not--affeet--the--righte--of--any 

person--who7--beiore--rights--ttnder--th±s--seetion-haye-been 

adjttdieated7-pureftases-from-the-k±iier-for-vaitte-and-w±thottt 

nettee-prGper~y-whieh-the-ki¼¼er-wottld-h~ve-aeqttireO--exeept 

fer-this-seetiony-bttt-the-Ri¼¼er-is-iiab¼e-for-the-amottnt-e£ 

the--proeeeds--er--the--va¼tte-of-the-property.-Afty-insttranee 

compeny7-bank7-or-other-ebii9or-111a:~in9-peyment-aceerd¼ng--to 

the--terme--0E--its--po¼iey--or--ob¼i9ation-is-not-¼iab¼e-by 

reason-of-tflis--seetion--ttn¼ess--prier--to--payment--it--has 

~eceived--at--its--home--offiee-or-prine~pa¼-address-wrieten 

netiee-or-a-e¼aim-under-this-seetiona 

(JJ The felonious and intentional killing of the 

decedent: 

(a) revokes any revocable; 

(i) disposition or appointment of property made by the 

decedent to the killer in a governing instrument; 

(ii) provision in a governing instrument conferring a 

general or nongeneral power of appointment on the killer; 
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and 

illll ~omination of the killer in a _governing 

instrument~inating or appointing the killer to serve in 

any fiduciary or representative capacity, including a 

personal representative, executor, trustee, or agent; and 

1.!U severs the _interests of the decedent and killer 1-n 

property held by them at the time of the killing as joint 

tenants with the right of survivorship and transforms the 

interests gf the decedent and killer into tenancies in 

common. 

(4) A severance under subsection (3)(b} does not affect 

any third-party interest in property acquired for value and 

in good faith reliance on an apparent title by survivorship 

in the k!ller unless a writing declaring the severance has 

been noted1 registered, filed 1 or recorded in records 

appropriate to the kind and location of the property, which 

records are relied upan, in the ordinary course of 

transactions involving such property, as evidence of 

ownership .. 

\5) Provisions of a governing instrument that are not 

revoked by this section are given effect as if the killer 

disclaimed all revoked provisions or, in the case of a 

revoked nomination in a fiduciary or representative 

capacity, as if the killer predeceased the decedent. 

(6) A wrongful acquisition of property or interest by a 
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killer not covered by this section must be Lreated in 

accordance with the principle that a killer cannot profit 

from the killer's wrong. 

(7) After all right to appeal has been exhausted, a 

judgment of conviction establishing criminal account-ability 

for the felonious and intentional killing of the decedent 

conclusively establishes the convicted individual as the 

decedent's killer for purposes of this section. In the 

absence of a conviction, the court, upon the petition of an 

interested 2erSOJ!..! shall determine wh~ther, under the 

E.!.!E,Onderance of evidence standard~ the individual would be 

found er imina!..!.,y accountable for the felonious and 

intentional killing of the decedent. If the court determines 

that under that standard the individual would be found 

criminally accountable for the felonious and intenlional 

killing of the decedent, the determination conclusively 

establishes that individual as the decedent's killer for 

purposes of this section. 

(8) (a) A payor or other third party is not liable for 

having made a payment or transferred an item of property______Q_.£ 

any other benefit to a beneficiary designated in a governing 

instrument affected by an intentional and felonious killing, 

or for having taken any other action in good faith reliance 

on the validity of the governing instrument, upcn request 

and satisfactory proof of the decedent's death, before the 
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payer or other third party received written notice of a 

claimed forfeiture or revocation under this section. A payer 

or other third party is liable for a pdyment made or other 

action taken after the payor or other third party received 

written notice of a claimed forfeiture or revocation under 

this section. 

J.£1 Written notice of a claimed forfeiture or 

revocation under subsection (B)(a) must be mailed to the 

payer's or other third party's main office or home by 

certified mail, return receipt requested, or served upon the 

payor or other third party in the same manner as a summons 

in a civil action. Upon receipt of written notice of a 

claimed forfeiture or revocation under this section! a ~or 

or other third party may pay any amount owed or transfer or 

deposit any item of property held by it to or with the court 

having jurisdiction of the probate proceedings relating_~~ 

the decedent's estate or, if no proceedings have been 

commenced, to or with the court having jurisdiction of 

probate proceedings relating to decedents' estates located 

in the county of the decedent 1 s residence. The court shall 

hold the funds or item of property and.!_ u,eon its 

determination under this section.!_ shall order disbursement 

in accordance with the determination. PaY.!!!~~ts, L1·a.nsfers1._ 

or deposits made to or with the court discharge the payor or 

other third ~ from all claims for the value of amounts 
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paid to or items of property transferred to or deposited 

wit.h the court. 

ill (a) A person who purchases property for value and 

without notice O[ who receives a payment or other item at 

property in partial or full satisfaction of a legally 

enforceable obligation is neither obligated under this 

section to return the payment, item of property, or benetit 

nor liable under this section for the amount of the payment 

or the value of the item of property or benefit. However, a 

12.er ~on ~h_Q.! _ not for va 1 ue, receives a ~~~ i tern of 

property, or other benefit to which the person is not 

entitled under this section is obligated to return the 

payment, item of property, or benefit, or is personally 

liable for the amount of the payment or the value of the 

item of property or benefit, to the person who is entitled 

to it under this section. 

(b) If this section or any part of this section is 

preempted by federal law with respect to a payment, an item 

of property, or any other benefit covered by this section, a 

person who, not for value, receives the payment, item of 

property, or other benefit to which the person is not 

entitled under this section is obligated to return the 

payment, item of property, or benefit, or is personally 

liable for the amount of the ~mentor the value of the 

item of property or benefit, to the person who would have 
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been entitled to it were this section or part of this 

section not preempted. 

tit1.!..Q.l For the purposes of this section, a feloniuus 

and intentional killing includes a deliberate homicide dS 

defined in 45-5-102 and a mitigated deliberate homicide as 

defined in 45-5-103." 

Section 9. Section 72-2-105, MCA, is amended to read: 

•72-2-105. Contracts concerning succession. ( 1) A 

contract to make a will or devise or not to revoke a will or 

devise or to die intestate, if executed after July l, 

ean !!!_!Y be established only by: 

197 5, 

(a) provisions of a will stating material provisions of 

the contract: 

(b) an express reference in a will to a contract and 

extrinsic evidence proving the terms of the contract; or 

(C) a writing signed by the decedent evidencing the 

contract. 

(2) The execution of a ioint will or mutual wills does 

not create a presumption of a contract not to revoke the 

will or wills." 

Section 10. Section 72-2-201, MCA, is amended to read: 

"72-2-201. Intestate estate. i!1_ Any part of th~~ 

decedent's estate of-a-decedent not effectively disposed of 

by his will passes by intestate succession to his the 

decedent's heirs as prescribed in the-fo¼¼owin9-s~etiofte--of 
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thia--eode chapters 1 through 5, except as modified~ 

decedent's will. 

(2) A decedent may by will expressly exclude or ,limit 

the right of an individual or class to succeed to property 

of the decedent passing by intestate succession. If that 

individual or a member of that class survives the q~~d~nL 

the share of the decedent's intestate estate to which that 

individual or class would have succeeded passes as if that 

individual or each member of that class had disclaimed an 

intestate share." 

Section 11. Section 72-2-202, MCA, is amended Lo read, 

•72-2-202. Share of spouse. The intestate share of t~e 

a decedent's surviving spouse is: 

(1) ±f-there-is-no-sarTiTiftg--isstte--or--if--tnere--are 

sttrvivin9--issae--a¼¼--ef--w~om--are--issae-er-the-s~rv¼vin9 

spouse-e¼se7 the entire remaining intestate estate if: 

(a) no descendant or parent of the decedent survives 

the decedent; or 

titi!U ¼f-there-are-sttrviv½ftg-issne-one-or-more-or-wkom 

are--ftot--is~tte all of the decedentis surviving descendants 

are also descendants of the surviving spouse,-as-£o¼±ow~~ 

tat--it-there-is-sarviving-only-one-ehi¼d-or--tke--issue 

of-one-ehi±d,-one-ha¼f-of-the-intestate-estete; 

tbt--±£--there--are--sarviving-two-or-more-ehiidren,-the 

isene-or-two-or-more--deeeased--ehi¼dren7--or--one--or--more 
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chi¼dren--and--the--i~sae--0£-one-or-more-deeeaeed-e~i¼dreft, 

o"e-th±~d-ot-the-intestate-estate and there is no other 

descendant of the survivin.9..______!.2ouse who survives the 

decedent; 

(2) the first $200,000, plus three-fourths of any 

balance of the intestate estate, if no descendant of the 

decedent survives the decedent but a parent of the decedent 

survives the decedent; 

(3) the first $150,000, plus one-half of any balance of 

the intestate estate, if all of the decedent•s surviving 

descendants are also descendants of the surviving spouse and 

the surviving spouse has one or more surviving descendants 

who are not descendants of the decedent; 

(4) the first $100 1 000 1 plus one-half of any balance of 

the intestate estate, if one or more of the decedent's 

surviving descendants are not descendants of the surviving 

spouse." 

Section 12. section 72-2-203, MCA, is amended to read: 

•72-2-203. Share of heirs other than surviving spouse. 

~he ~ part of the intestate estate not passing to the 

decedent's surviving spouse under 72-2-202, or the entire 

intestate estate if there is no surviving spouse, passes e~ 

foiiows in the following order to the individuals designated 

below who survive the decedent: 

(1) to the i~sue-0£-the-deeede"~;-¼£-they--ere--ei¼--of 
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the--eeme--degree--o£--k±nsh±p--to--the--decedent 7 -they-ta~e 

eqtta¼¼yr-b~t-±£-ef-ttneqtta¼-degree,-then-those-of-more-remote 

degree-take decedent 1 s descendants by representation; 

(2) if there is no surviving tss~e descendant, to hte 

p!!rent--or the decedent's parents equally if both survive or 

to the surviving parent; 

(3) if there is no surviving ±eette--er descendant or 

parent, to the brothers--end--s±eters-and-tfte-ehiidren-or 

9randehi¼dren-0£-any-deeeased-brother-or-sister 7 descendants 

of the decedent's .2_arents or either of them by 

representation; 

(4) if there is no surviving isstte descendant, parent, 

brother,-sistery or ehildren-or-grandehildren-or-a--deeeaeed 

brother--or--s±ster,--to--the--next--ot-kin-in-eq~al-degree, 

exeept-that-where-there-ere-two-or-more--eolieterai--kindred 

in--eqHal--de9ree--bHt-e¼aimin9-throttgh-d±££erent-eneestore, 

those--who--elaim--throHgh--the--neerer--aneestors--mttet--be 

preferred-to-those-elaiming-throttgh-an-aneestor-more--remote 

descendan_t of a parent and the decedent is: 

(a) survived by one or more grandparents or descendants 

of grandparents: 

(i) one-half to: 

(A) the decedent 1 s paternal grandparents equally if 

both surviver 

ill the surviving paternal grandpar~n~; or 
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(C) the descendants of the decedent's Qaternal 

grandparents or either of them if both are deceased, the 

descendants taking by representation; and 

(ii) the other one-half to the decedent's ruate111al 

relatives in the same manner; or 

(b) not survived by a grandparent or descendant of a 

grandparent on either the paternal or the maternal side, the 

entire estate to the decedent 1 s relatives on the ott1er side 

in the same manner as the half. 

ill ill IF THERE IS NO SURVIVING DESCENDANT, 

GRANDPARENT~_ DESCENDANT OF A GRANDPARENT, TO THE PERSON 

OF THE CLOSEST DEGREE OF KINSHIP WITH THE DECEDENT. EXCEPT 

AS PROVIDED IN SUBSECTION (5)(8), IF MORE THAN ONE PERSON IS 

OF THAT CLOSEST DEGREE, THOSE PERSONS SHARE EQUALLY. 

(B) IF MORE THAN ONE PERSON IS OF TBE CLOSEST DEGREE AS 

PROVIDED IN SUBSECTION (5)(A) BUT THEY CLAIM THROUGH 

DIFFERENT ANCESTORS, THOSE WHO CLAIM THROUGH THE NEARER 

ANCESTOR SHALL RECEIVE TO THE EXCLUSION OF THOSE CLAIMING 

THROUGH A MORE REMOTE ANCESTOR." 

Section 13. Section 72-2-204, MCA, is amended to read: 

•72-2-204. Repreeentation. (l} As used in this seclion, 

the following definitions apply: 

(a) "Deceased descendant", "deceased parentH, or 
11
deceased qrandparent 0 means a descendant, pa.rent, or 

grandparent who either predeceased the decedenL or is 
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considered to have predeceased the decedent under 72-2-205. 

(b) "Surviving descendant" means a descendant who 

neither predeceased the decedent nor is considered to have 

Eredeceased the decedent under 72-2-205. 

(2} (a) If repreeenta~¼on-is-ea%¼ed-£or-by--Chis--eodeL 

under 72-2-203(1), a decedent's intestate estate or a part 

of the intestate estate passes by representation to the 

decedent's descendants, the estate or part of the estate is 

divided into decedent's descendants and the estate or part 

of the estate is divided into as many equal shares as there 

are: 

i.U. surviving hei~e descendants in the neare~t--degree 

0£--~inship-and-deeeased-pereone-in-the-same-de9ree-who-¼eft 

±ss~e-whe-ettrY±Ye-the-deeedent7-eseh-~ttrv±v±n9-he±r--±n--the 

nesrest--degree--reee±v±ng--one--ehar~-and-the-share-0£-eaeh 

deeeased-pereon-±n-the-same-degree-being-d±v±ded--among--hie 

±ssue--in-the-su..me-manner generation nearest to the decedent 

that contains one or more surviving descendants; and 

(ii) deceased descendant~ in the same generation who 

left surviving descendants, if any. 

!b) Each surviving descendant in the nearest generation 

is allocated one share. ~he-refflatn±ft9-9hares,-it-any,-are 

eomb~~ed-and-then-d±vided--±n--the--same--manner--among--~he 

~nrvtvin9--de9eendants-0£-~he-deceased-deeeendants-as-±f-the 

ettrv±vtng-de~cendante-who-were-aiioeated-a-share--and--their 
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s~rv±ving--deseendante--had--predeeeaeed--the--deeedent• THE 

SHARE OF EACH DECEASED DESCENDANT IN THE SAME GENERATION AS 

THE SURVIVING DESCENDANT IS DIVIDED IN THE SAME MANNER, WITH 

THE SUBDIVlSlON REPEATING AT EACH SUCCEEDING GENERATION 

UNTIL THE PROPERTY IS FULLY ALLOCATED AMONG SURVIVING 

DESCENDANTS. 

ill (a) If, under 72-2-203(3) or (4), a decedent's 

intestate estate or a part of the intestate estate passes by 

representation to the descendants of the decedent's deceased 

parents or either of them or to the descendants of the 

decedent 1 s deceased paternal or maternal grandparents or 

either of them, the estate or part of the estate is divided 

into as many__J!_qual shares as there are: 

(i) surviving descendants in the generation nearest the 

deceased parents or either of them or nearest the deceased 

grandparents or either of them that contains one_ or more 

surviving descendants; and 

(ii) deceased descendants in th~-~?me generation who 

left surviving descendants, if any. 

(b) Each surviving descendant in the nearest generation 

is allocated one share. ~he-~effia±n±ng-sharee 7 -±£-any 7 -are 

eemb±ned-and-then-d±v±ded--±n--the--same--manner--among--the 

sttrYiv±n~--deeeendant~-of-the-deeea~ed-deseendante-ae--~f-the 

sttr•±v±n~-deseendants-who-were-ailoea~~d-a-~ha~~--and--their 

sttrw+w~ng--deseend~"~s--hed--predeeeased--the--dee~d~nto TH~ 
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SHARE OF EACH DECEASED DESCENDANT IN THE SAME GENERATION AS 

THE SURVIVING DESCENDANT IS DIVIDED IN THE SAME MANNER, WITH 

THE SUBDIVISION REPEATING AT EACH SUCCEEDING GENERATION 

UNTIL THE PROPERTY IS FULLY ALLOCATED AMONG SURVIVING 

DESCENDANTS." 

Section 14. Section 72-2-205, MCA, is amended to read: 

•72-2-205. Requireaent that heir survive decedent by 

for one hundred twenty hours. Any-pereon An individual who 

fails to survive the decedent by 120 hours is deemed 

considered to have predeceased the decedent foe purposes of 

homestead allowance, exempt property, and intestate 

determined succession, and the decedent's heirs are 

accordingly. If the-time-of-deeth-oE-the-deeedent-or-or--~he 

person--who-wott¼d-otherwiae-be-an-heir-or-the-times-of-death 

er-both-eannot--be--determined--and it eannot--be is not 

established by clear and convincing evidence that the-persen 

an individual who would otherwise be an heir has survived 

,h~ A.,,,....,,A,o.nt- hu ,on h,-,.ura i ~ i a ~••111•,,il r-nnail'i&>rPrl th;,it- thP ------··· - .. 
persoft individual failed to survive for the required period. 

This section is not to be applied where if its application 

would result in a taking of intestate estate by the state 

under 72-2-207." 

Section 15. Section 72-2-206, MCA, is amended to read: 

•72-2-206. Advanceaents. ill If e-person an individual 

dies intestate as to all his or a _eortion of the 
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individual's estate, property vhieh-he the decedent gave in 

his during the decedent's lifetime to an individual who, 

the decedent's death~~~ heir is treated as 

at 

an 

advancement against the iatterie heir's intestate share of 

the-eetete only if~ 

(a} the decedent declared in a contemporaneous writing 

by-the-deeedeftt or the heir acknowledged in writing by--the 

he~r-to-be that the gift is an advancement; or 

(b) the decedent"s contemporaneous writing or the 

heir's written acknowledgment otherwise indicates that th~ 

gift is to be taken into account in computing the division 

and distribution of the decedent's intestate estate. 

El For thie-pttrpose purposes of subsection (1), the 

property advanced is valued as of the time the heir came 

into possession or enjoyment of the property or as of the 

time of death--or the decedent decedent's death, whichever 

first occurs. 

ill If the recipient of the property fails to survive 

the decedent, the property is not taken into account in 

computing the division and distribution of the decedent's 

intestate ehare--to--be--reeeiTed--by-the-reeipientie-±~~tte 

estate, unless the declarat¼en-er-ae~now¼ed9ment decedent's 

contemporaneous writing provides otherwise." 

Section 16. Sect ion 72-2-207, MCA, is amended to cead: 

•12-2-201. No taker ---eeeheat-to-etete. If there is no 
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taker under the provisions of ~i-i-i9i-snd-~i-%-i03 this 

cha~te~, the intestate estate passes to the state ot 

Montana. 11 

Section 17. Section 72-2-210, MCA, is amended to read: 

•72-2-210. Person9 Individuals related to decedent 

through two lines. A-pe~son An individual who is related to 

the decedent through two lines of relationship is entitled 

to only a single share based on the relationship that would 

entitle h±m the individual to the larger share.'' 

Section 18. Section 72-2-212, MCA, is amended to read: 

•72-2-212. Afterborn heirs. Re¼o~±ves-ot--the--deeedent 

eeneeived-be£ore-h±s-death-bttt-borft-therea£ter-±ftherit-as-¼£ 

they--had--been--borft--±n--the--i±Eet~me-ef-the-deeedent~ An 

individual in gestation at a particular time is treated as 

livin~ at that time if the individual lives 120 hours er 

more after birth." 

Section 19. Section 72-2-213, MCA, is amended to read: 

•72-2-213. Bstab¼~stunen~--0£--parent-eh¼¼d Pare~~ 

child relationship. ill ff Except as provided 1n subsections 

(2) and (3), for the purposes of intestate succession,--a 

reletionship--0£--parent--and--e~±id--mast-be-eetab½ieh~d-t~ 

determi~e-8neeess¼o~ by, through, or from a person~~ 

individual 1s the child of the child's natural pdrents, 

regardless of their marital status. The parent and __ child 

relationshi~ be established under Title 40, chapte~--~ 
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e_art 1. 

t¼till An adopted person individual is the child of an 

adopting parent or parents and not of the natural parents, 

exeept-that but adoption of a child by the spouse of .. 
either natural parent has no effect on: 

1..!..l. the relationship between the child and either 

natural parent; or 

(b) the right of the child or a descendant of the child 

to inherit from or through the other natural parent. 

t~t--l"-eaees-not-ee¥ered-by-s~b9eetion-t¼t,-a-per~en-±~ 

the-eh±¼d-0£-±ts-psrents-regardiess-of-the-mar±ta¼-9tatns-ot 

its--parents7--and--the-parent-and-eh¼¼d-re½at~enshtp-may-be 

estab¼±shed-under--the--~n±form--Parentaqe--Aet,--~±tie--40 7 

eftapter-6,-pe:rt-Y• 

ill Inheritance from or through a child by either 

natural parent or the parent's kindred is precluded unless 

that natural parent has openly treated the child as the 

parent's and has·not refused to support the child." 

Section 20. Section 72-2-214, MCA, is amended to read: 

•72-2-214. Alienage. No person individual lS 

disqualified to take as an heir because he the individual or 

a-person an individual through whom he the individual claims 

is or has been an alien ttnieee-the-eett"try-±"-wh±eh-he 

resi:des-does-not-e¼iow-reei-proei-ty." 

NEW SEC~'ION. Section 21. Debts to decedent. A debt 
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owed to a decedent is not charged against the intestate 

share of any individual except the debtor. If the debtor 

fails to survive the decedent, the debt is not taken into 

account in computing the intestate share of the debtor's 

descendants. 

Section 22. Section 72-2-301, MCA, is amended to read: 

•72-2-301. Who aay make a will. Any---person An 

individual 18 or more years of age who is of sound mind may 

make a will. 11 

Section 23. Section 72-2-302, KCA, is amended to read, 

•72-2-302. Execution -- witnessed wills -- holographic 

wills. ill Except as provided Eer--ho¼egraphie--w¼¼ls, 

w~±~±"ge-w±~h~n-7Z-Z-3¼iT--a"d--w*¼¼e--w¼~h¼ft in 72-2-303, 

72-2-306, 72-2-312, and subsection (2) of this section, 

every~ will sha¼¼ must be~ 

~ in writingL 

~ signed by the testator or in the testator 1 s name by 

=,vm"e" vi..iu:1 peroon .i.,,U.iv.i..Uuo~ ... ..., .. ,;,,_ ... ,,:.~~ 

presence and by hie the testator's direction1 and 

1E.l eheH---be signed by at least two perso"s 

individuals, each of whom ~ned within a reasonable time 

after having witnessed either the signing of the will as 

described in subsection l..!l.ill or the testator's 

acknowledgment of th~ that signature or acknowledgment of 

the will. 
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ill A will that does not comply with subsection (11_~ 

valid as a holographic will, whether or not witnessed, if 

the signature and material portions of the document are in 

the testator's handwriting. 

(3) Intent that the document constitute the testator's 

will may be established by extrinsic evidence, including, 

for holographic wills, portions of the document that are not 

in the testator's handwriting." 

Section 24. Section 72-2-304, KCA, is amended to read: 

"72-2-304. Self-proved will. (l) Any ~ will may be 

simultaneously executed, attested, and made self-proved by 

acknowledgment thereof by the testator and affidavits of the 

witnesses, each made before an officer authorized to 

administer oaths under the laws of the state wher~ in which 

execution occurs and evidenced by the officer's certificate, 

under official seal, in substantially the following form: 

I, •.•••••... , the testator, sign my name to this 

instrument this dav of 19 ..... and beina 

first duly sworn, do hereby declare to the undersigned 

authority that I sign and execute this instrument as my ia~t 

will and that I sign it willingly (or willingly direct 

another to sign for me), that I execute it as my free and 

voluntary act for the purposes therein expressed, and that I 

am 18 years of age or older, of sound mind, and under no 

constraint or undue influence. 
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sign our 

names to this instrument, being first duly sworn, and do 

he[eby declare to the undersigned authority that the 

testator signs and executes this instrument as his-¼a~~ the 

testator's will and that he the testator signs it willingly 

(or willingly directs another to sign for him the testator), 

and that each of us, in the presence and hearing of the 

testator, hereby signs this will as witness to the 

testator 1 s signing, and that to the best of our knowledge 

the testator is 18 years of age or older, of sound mind, and 

under no constraint or undue influence. 

THE STATE OF .......•..•... 

COUNTY OF 

Subscribed, sworn to, and 

Witness 

Witness 

acknowledged before me by 

.......... , the testator, and subscribed and sworn to before 

me by •••••••••• and ....•..... , witnesses, this ...... day 

o[ 

(SEAL) (Signed) •••••.•..••...••... 

(Official capgcity of officer) 
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(2) An attested will may be made self-proved at any 

time sttbseqtteftt--to after its execution be-made-self-proved 

by the acknowledgment thereof by the testator and the 

affidavits of the witnesses, each made before an officer 

authorized to administer oaths under the laws of the state 

where in which the acknowledgment occurs and evidenced by 

the officer's certificate, under the official seal, attached 

or annexed to the will in substantially the following form: 

THE STATE OF .....••••••••• 

COUNTY OF 

We, •••••••••• , •••••••••• , and ••.••••••• 1 the testator 

and the witnesses, respectively, whose names are signed to 

the attached or foregoing instrument, being first duly 

sworn, do hereby declare to the undersigned authority that 

the testator signed and executed the instrument as his-i8st 

the testator's will and that he--hnd the testator signed 

willingly ior willingly directed another to sign for him the 

testator), and that he the testator executed it as his the 

testator's free and voluntary act for the purposes therein 

expressedL and that each of the witnesses, in the presence 

and hearing of the testator, signed the will as witness and 

that to the best of his the witness's knowledge the testator 

was at that time 18 er-mer~ years of age or older 1 of sound 

mind, and under no constraint or undue influence. 
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·rest a tor 

Witness 

Witness 

Subscribed, sworn to, and acknowledged before me by 

...•...••. , the testator, and subscribed and sworn to before 

me by •••.••••.. and .......... , witnesses, this ...... day 

of 

(SEAL) (Signed) ... , ..........•.... 

(Official capacity of officer) 

(3) A signature affixed to a self-proving affidavit 

attached to a will is considered a signature affixed to the 

will if necessar~rove the will's due execution." 

Section 25. Section 72-2-305, MCA, is amended to read: 

•72-2-305. Who say witness. ( l) ~ny---pereon An 

individual generally competent to be a witness may act as a 

witness to a will. 

, °' & ~ho ai~nin~ ~f ~ Y;ll +•-n~~-+ftw~++M-h~~ftnee--~~e '-, 

w±¼¼--±s-s±gned by an interested witness does not invalidate 

the will or an~rovision of it." 

Section 26. Section 72-2-306, MCA, is amended to read: 

•72-2-306. Choice of law as to execution. A written 

will is valid if executed in compliance with 72-2-302 or 

Ti-i-363 [section 34] or if its execution complies with the 

law at the time of execution of the place where the will is 
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executed or of the law of the place where at the time of 

execution or at the time of death the testator is domiciled, 

has a place of abode, or is a national." 

Section 27. Section 72-2-311, MCA, is amended to read: 

•72-2-311. Incorporation by reference. Any~ writing in 

existence when a will is executed may be incorporated by 

reference if the language of the will manifests this intent 

and describes the writing sufficiently to permit its 

identification." 

Section 28. Section 72-2-312, MCA, is amended to read: 

•72-2-312. Separate writing identifying disposition of 

tangible personal property. (l} Whether or not the 

provisions relating to holographic wills apply, a will may 

refer to a written statement or list to dispose of items of 

tangible personal property not otherwise specifically 

disposed of by the will, other than money 7-evidenees-o£ 

¼~debtedness7--documents--of--titie7--and---9eenriti~9---8nd ______ .__. 
e---1::"--·-.1 

••--~ 1- ._--~- -- L •• _! ___ _ 

(2) To be admissible under this section as evidence of 

the intended disposition, the writing must either be in--the 

han8wr~t±ftg-o£-the-testetor-or-be signed by him the testator 

and must describe the items and the devisees with reasonable 

certainty. 

(3) The writing may be: 

(a) referred to as one to be in existence at the tin1e 

-52- SB l 19 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0119/03 

of the testator's death; 

(b) prepared before or after the execution of the will; 

(c) altered by the testator after its preparation; and 

(d) a writing wh½eh that has no significance apart trom 

its effect upon the dispositions made by the will." 

Section 29. Section 72-2-313, MCA, is amended to read: 

"72-2-313. Events of independent significance. A will 

may dispose of property by reference to acts and events 

which that have significance apart from their effect upon 

the dispositions made by the will, whether they occur before 

or after the execution of the will or before or after the 

testator's death. The execution or revocation of a will of 

another person is such an event. 11 

Section 30. Section 72-2-314, MCA, is amended to read: 

"72-2-314. Testaaentary additions to trusts. Ill (a) A 

will may validly devise 0r-be~tte8t7-the-validit7-0£-w~ieh-±e 

determ±ftab½e-by-the-¼aw-ef-t~ie-etate,-maJ-ee-made-by-a-w~½½ 

property to the trustee of a trust established or to be 

established_!.. 

ill durin.9. the testatqr 1 s lifetime by the testatorL o~ 

by the testator and some other personL or by some other 

personL tincluding a funded or unfunded life insurance 

trust, although the t~tts~or settler has reserved any or all 

rights of ownership of the insurance contractst~ 

li_U at the testator's death by the testator's devise to 
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the trustee if the trust is identified in the testator 1 s 

will and its terms are set forth in a written instcumentL 

tother than a willtL executed beforeL or concurrently withL 

or after the execution of the testator's will or in the 

wa¼id-laet another individual 1 s will of-a-per~on-wfto if that 

other individual has predeceased the testatorL tregardless 

of the existence, size, or character of the 

trustt. 

corpus of the 

ill The devise is not invalid because the trust is 

amendable or revocable or because the t~ust w•s amended 

after the execution of the will or 8lter the testator•s 

death ef-the-test8tor. 

~ Unless the testator's will provides otherwise, the 

property so devised to a trust described in subsection (1) 

is not deemed-to-be held under a testamentary trust of the 

testator but it becomes a part of the trust to which it is 

~±•e" devised and sha¼¼ must be administered and disposed of 

in accordance with the provisions of the governing 

instrument or--w±ll setting forth the terms of the trust, 

including any amendments thereto made before or after the 

testator's death of-tfte-teetator-tregardlese-0£-whethe~-made 

betore-or-atter-the-exeettt±on-0£-the-testatoris-wii±t-and-tf 

the-testatoris-will-eo-providee,-iftelttdiftg-any-ame"dme"ts-to 

the-trttst-made-a£ter-the-death-of-the-testator. 

ill A Unless the testator 1 s will provides otherwise, a 
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revocation or termination of the trust before the testator 1 s 

death or-tne-teeteter causes the devise to lapse." 

Section 31. Section 72-2-321, MCA, is amended to read: 

•12-2-321. Revocation by writing or ~ot. ill A will or 

any part ~hereof of a will is revoked: 

t¼tfil by executin~ a subsequent will whieh that 

revokes the prior previous will or part expressly or by 

inconsistency; or 

t%t.i!U_ by be~ng-barned7-torny-eanee¼e~,-ob¼¼terated~-or 

deetroyed performing a revocatory .act on the will if the 

testator performed the act with the intent and for the 

purpose of revoking it-hy-the-testator the will or part of 

the will or by if another persen individual perform~d the 

act in h¼s the testator's conscious presence and by his~ 

testator's direction. For purposes of this subsection ~l.E.h 

''revocatory act on the will" includes burning, tearing, 

canceling, obliterating, or destroying the will or any part 

of it. A burnino, tearina. or cane-Pl ln~ ic =i. -,.,:,,u,....,:-~t:,:;~:,· ~::.-: 

on the will, whether or__!!Qt the burn, tearL or cancellation 

touched any of the words on the will. 

(2) If a subsequent will does not expressly revoke a 

previous will, the execution of the subsequent will wholly 

revokes the previous will by inconsistency if the testator 

intended the subsequent will to replace 

supplement the previous will. 
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ill The testator is £resumed to have intended a 

subsequent will to replace rather than supplement a previous 

will if the subsequent will makes a complete disposition of 

the testator's estate. If this presumption arises and is not 

rebutted by clear and convincing evidence, the previous will 

is revoked and only the subsequent will is operative on the 

testator's death. 

(4) The testator is presumed to have intended " 
subsequent will to supplement rather than replace a previous 

will if the subsequent will does not make a complete 

disposition of the testator's estate. If this presumption 

arises and is no~ rebutted by clear and convincing evidence, 

the subsequent will revokes the previous will only to the 

extent the subsequent will is inconsistent with th~revious 

will a~d each will is fullY.___22erative on the testator 1 s 

death to the extent they are not inconsistent." 

Section 32. Section 72-2-322, MCA, is amended to read: 

•"l?-?-'l?? n-~ ......... ,,,._ ......... 
---· -------- .... -, =:--:-====- .:.:-.~ .. ..,;::.::.:-;-: 

revoeation-by-other change in of circW1Stances~ t±t-±r-arter 

execating-a-wi¼¼-the-testator-ie-di•oreed--or--his--marriage 

annu¼ied7--the--divoree-er-annu¼■ent-revokes-any-disposition 

er-appointment-ot-property-made-by-the-wi½¼--te--the--former 

spense7--eny-prov¼s¼on-eonterrin9-a-9enera¼-or-speeia¼-power 

0£-appc,int■ent-on-the-tormer-spottse7-a"d-a~y--ftomination--0£ 

tfte--foraer--spe~se--as--exeetttor7--trnstee,-eone~rvator,-or 
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gttard¼an 7 -ttnless-the-w¼¼l-eKpressly-prow¼des-etfterwise.-

tit--Property-prewented-trom-passiftg-to-a-tormer--spottse 

beeattse--of--revoeation-by-d¼voree-or-anntt¼ment-passes-as-tr 

the-tormer-spettse-fa¼½ed-to-sttrvive-the-deeedent,-and--other 

prov¼s¼ons--eonferring--some--power--or-off¼ee-on-the-former 

spettse-are-interpreted-as-it-the-spottse--fai¼ed--to--surv¼ve 

the-deeedeftt. 

t3t--tt--prov¼s¼ons--are-revo~ed-eolely-by-this-seet¼on, 

they-are-rev¼ved-by--testator~s--remarriage--to--the--former 

spe1::u1e.-

t•t--for--pttrposes-0£-this-seetion7-divoree-or-annttlment 

means-any-divoree--or--anntt¼■ent--whieh--wett½d--exelttde--the 

epottse---as---a--sttrviving--spouse--within--the--aeaning--0£ 

ii-i-¼83tit•-A-deeree-ef-eeparatien-whieh-does-ftet-terminate 

the-etattts-o£-httsband-and-wi£e-ia-net-a-divoree-£or-purpeses 

0£-this-seetion. 

t5t--No Except as provided in 72-2-104 and [section 711, 

~ change of circumstances other-thaft-ae--deseribed--in--this 

seet:ie!'l-reweltes do~s not revoke a will or any part of it. 
11 

Section 33. Section 72-2-323, MCA, is amended to read: 

•72-2-323. Revival of revoked will. (1) If a seeend 

subsequent will whieh7-had-it-~eft'lai!'led-erreetive--at--eeath, 

wott¼d--hawe that wholly revoked the-first ~_£revious will in 

who¼e-or-in-part is thereafter revoked by acts a revocatory 

!£!_ under 72-2-321.1..!..1.ltl, the iirst erevious will is remains 
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revoked iPt--whe¼e--er--in--part unless it is revived. The 

E!evious will is revived if it is evident from the 

circumstances of the revocation of the ~eeeftd subsequent 

will or from the testator 1 s contemporary or subsequent 

declarations that he the testator intended the first 

previous will to take effect as executed. 

(2) If a subsequent will that partly revoked a previous 

will is thereafter revoked by a revocatory act under 

72-2-321Cl)(b), a revoked part of the previous will is 

revived unless it is evident from the circumstances of the 

revocation of the subsequent will or from the testator's 

contemporary or subsequent declarations that the testator 

did not intend the revoked part to take effect as executed. 

t~till If a seeoftd subsequent will whieh,--had--it 

rema:ined-eEleet¼ve-ee-seathT-vettid--he¥e that revoked ehe 

firae a previous will in whole or in part is thereafter 

revoked by e-t:hi~d another, later will, the Eirst previous 

will is remains revoked in whole or in part, exeept unless 

it or its revoked part is revived. The previous will or its 

revoked part is revived to the extent it appears from the 

terms of the tftird later will that the testator intended the 

first 2revious will to take effect." 

NEW SECTION. Section 34. Writings intended as wills. 

Although a document or writing added upon a document was not 

executed in compliance with 72-2-302, the document ot 
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writing is treated as if it had been executed in compliance 

with that section if the proponent of the document or 

writing establishes by clear and convincing evidence that 

the decedent intended the document or writing to constitute: 

(1) the decedent's will; 

(2) a partial or complete revocation of the will; 

(3) an addition to or an alteration of the will; or 

(4) a partial or complete revival of the decedent's 

formerly revoked will or of a formerly revoked portion of 

the will. 

Section 35. Section 72-2-401, MCA, is amended to read: 

•72-2-401. Duty of custodian to--de½i•er of will 

liability. tit After the death of a testator and on request 

of an interested person, afty ~ person having custody of a 

will of the testator shall deliver it with reasonable 

promptness to a person able to secure its probate and, if 

none is known, to an appropriate court. 

fi+--Anv ~ oerson who willfully fails to deliver a will 

is liable to any person aggrieved for ~he~ damages wh¼eh 

that may be sustained by the failure. Any~ person who 

willfully refuses or fails to deliver a will after being 

ordered by the court in a proceeding brought for the purpose 

of compelling delivery is subject to penalty for contempt of 

court." 

Section 36. Section 72-2-402, MCA, is amended to cead: 
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"72-2-402. Deposit of will with court 

een!ideft~¼a¼¼ty----eza■±na~¼on-hy-eonserwa~or----ftli•ery la,. 

testator's lifetime. t¼t A will may be deposited--, t-lle-­

testator or his the testator's agent with any court for 

safekeeping, under rules of the court. The will aMlit -.is~ 

, .. 
,j 
,1 

be sealed and kept confidential. 

tit During the testator's lifetimeL a deposited 

aha¼¼ ~ be delivered only to h¼m the testatQr or 

person authorized in writing signed by him the testator 

,n;I:\ .,.Jl!IM.--..•.. ~ ..... :.1. ·.·.··.\·. 
·~·-

t.o _.- ... 5.--.:_ -

to ... ·. 

receive the will. 

t3t A conservator may be allowed to examine a depositN 

will of a protected testator under procedures desigaecl tQ 

maintain the confidential character of the document to the 

extent possible and to aea~re ensure that it will be 

resealed and left kept on deposit after the examination. 

t•t Upon being informed of the testator 1 s death, the 

court shall notify any person designated to receive the will 

and deliver it to h¼m that person on requestT or the couct 

may deliver the will to the appropriate court. 11 

Section 37. Section 72-2-502, MCA, is amended to cead: 

"72-2-502. Nill eonstrtted-to ~ pass all propecty 

and after-acquired property. A will ¼s-conetrtted-te-pase ~ 

provide for the passage of all property which the testator 

owns at h¼s death7-ine¼ad¼ng and all property acquired !:!.1_ 

the estate after the exeetteion--ef--ehe--wi¼¼ testator 1 s 
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death." 

Section 38. Section 72-2-504, MCA, is amended to read: 

•72-2-504. Choice of law as to aeaning and effect of 

wi¼¼s governing instrument. The meaning and legal effect of 

a disposition-±n-e-wi¼¼-sha¼¼--be governing instrument is 

determined by the local law of a--par~ie~±er the state 

selected by the testate~ transferor in hie the governing 

instrument unless the application of that law is contrary to 

the provisions relating to the elective share described in 

part 7, the provisions relating to exempt property and 

allowances described in part 8, or any other public policy 

of this state otherwise applicable to the disposition." 

Section 39. Section 72-2-512, MCA, is amended to read: 

"72-2-512. Antilapse deceased devisee class 

gifts. ill As used in this section, the follow!_~ 

definitions a..EE.ll'.:: 

W "Alternative devise" means a devise that is 

expressly created by the will and that under the terms of 

the will may take effect instead of another devise on the 

happening of one or more events, including survival of the 

testator or failure to survive the ~es~ator, whether an 

event is ex.P_ressed in condi~ion-precedent, 

condition-subsequent, or any other form. A residuary clause 

constitutes an alternative devise with respect to a 

nonresiduary devise only if the will specifically provides 
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that, upon lapse or failure, the nonresiduary devise or 

nonresiduary devises in general pass under the residuary 

clause. 

l!U "Class member" includes an individual who fails to 

survive the testator but who would have taken under a devise 

in the form of a class gift had the i~dividual survived the 

testator. 

(C) "Devise" includes an alternative devise, a devise 

in the form of a class gift, and an exercise of a ~er of 

appaintment. 

W "Devi see" includes: 

(i) a class member if the devise is in the form of a 

class gift; 

i.!..!..l an individual or class member who was deceased at 

the time the testator executed the testator's will as well 

as an individual or class member who was then living but who 

failed to survive the testator; and 

(iii) an appointee under a 12:2,wer of a£E_ointment 

exercised bz the testator's will. 

( e) "Stepchild" means a child of the survivin9i 

deceased, or former spouse of the testator or of the donor 

of a power of appointment but not a ~hild of the testator or 

donor. 

jf) "Surviving devisee" or "surviving descendant'' means 

a devisee or a descendant who neither .P_redeceased the 
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testator nor is considered to have £redeceased the testator 

under [section 62]. 

i.9...1 "Testator" includes the donee of a E_Ower of 

appointment if the power is exercised in the testator's 

will. 

trtfil 
and is a 

If a devisee who fails to survive the testator 

grandparentL or a ¼inea¼ descendant of a 

grandparent, or a stepchild of either the testator or the 

donor of a power of appointment exercised by the testator's 

will, the following apply: of-the-testator-is-dead-at-the 

time--ot--exeetttion--ot--the--wi¼¼,--fai¼s--to--anrvive--the 

teetator,-or-ia-treated-ae-if-he-predeeeaaed--the--teetator, 

the--ieatte--of-the-deeeaeed-de•*aee-who-anrvive-the-testator 

by-¼Z8-hottre-take-in-p¼aee-of-the-deeeased--devise~--and--i£ 

they--are--a¼¼-of-the-same-de9ree-0£-kinship-to-the-devisee, 

they-take-equa¼¼y,-but-if-of-unequa¼-degree--then--those--0£ 

more-remote-de9ree-ta~e-by-representationo 

tZt--8ne--who--wett¼8--have--been-a-eevieee-ttnder-a-e¼ase 

girt-iE-he-had-ettrvived-the-teetater-is-treated-as-a-devisee 

£or-purpc,ses-oE-this--section--whether--his--death--oceurred 

before-or-arter-the-exeeution-of-the-wi¼io 

(a) Except as provided in subsection (2)(d), if the 

devise is not in the form of a class gift and the deceased 

devisee leaves surviving descendants, a substitute gift is 

created in the devisee's surviving descendants. They take by 
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representation the property to which the devisee would have 

been entitled had the devisee survived the testator. 

(b) Except as provided in subsection (2)(d), if the 

devise is in the form of a class gift, other than a devise 

to "issue", •descendants .. , "hei[s of the body .. , "heirs", 

"next of kin", •relatives", or "family" or a class described 

by language of similar import, a substitute gift is created 

in the deceased devisee or devisee 1 s surviving descendants. 

The property to which the devisees would have been entitled 

had all of them survived the testator passes to the 

surviving devisees and the surviving descendants of the 

deceased devisees. Each surviving devisee takes the share to 

which the devisee would have been entitled had the deceased 

devisees survived the testator. Each deceased devisee's 

surviving descendants who are substituted for the deceased 

devisee take by repres_~ntati9n the share to which the 

deceased devisee would have been entitled had the deceased 

devisee survived the testator. For ~oses of this 

subsection Cb), "deceased devisee" means a class member who 

failed to survive the testator and left one or more 

surviving descendants. 

i£l For ~ses of !section 47 l, words of 

survivorship, such as in a devise to an individual "if the 

individual survives me" or in a devise to "my surviving 

children", are not, in the absence of adQ~t~onal evidence~ a 
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sufficient in~ication of an intent contrary to the 

application of this section. 

ill If the will creates an alternative devise with 

respect to a devise for which a substitute gift is created 

by subsection (2)(a) or (2)(b), the substitute gift is 

superseded by the alternative devise only if an expressly 

designated devisee of the alternative devise is entitled to 

take under the will. 

(e) Unless the language creating a power of appointment 

expressly excludes the substitution of the descendants of an 

appointee for the appointee, a surviving descendant of a 

deceased appointee of a power of appointment may be 

substituted for the a2~intee under this section, whether or 

not the descendant is an object of the :e2wer. 

Pl If 1 under subsection Pl, substitute gifts are 

created and not superseded with res:eect to more than one 

devise and the devises are alternative devises, one to the 

other, the determination of which of the substitute gifts 

takes effect is resolved as follows: 

(a) Except as provided in subsection (3)(b), the 

devised property passes under the primary substitute gift. 

J..l?J. If there is a younger-generation devise, the 

devised property passes under the younger-generation 

substitute gift and not under the primary substitute gift. 

(c) As used in this subsection (3), the following 
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definitions apply: 

(i) uPrimary devise" means the devi~that would have 

taken effect had all the deceased devisees of the 

alternative devises who left surviving d~~endants survived 

the testator. 

(ii) NPrimary substitute gift• means the substitute gift 

created with respect to the primary devise. 

(iii) NYounger-generation devise" means a devise that: 

(A} is to a descendant of a devisee of the primary 

devisei 

(B) is an alternative devise with respect ~Q_ the 

primary devise; 

(C) is a devise for which a substitute gift is created; 

and 

(D) would have taken effect had all the deceased 

devisees who left surviving___desc~'!Qants survived the 

testator except the deceased devisee or devisees of the 

primary ~~ise. 

(ivJ "Younger-generation substitute qiftlf means the 

substitute sift created with res.E,ect to the 

younger-genera t ~Q_n devise. " 

Section 40. Section 72-2-513, MCA, is amended to read: 

•72-2-513. Failure of devise testamentary provision. 

(1) Except as provided in 72-2-512, ½£ a deviseL other than 

a residuary devise, that fails for any reason,-tt becomes a 

-66- SB 119 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Sll Ull~/OJ 

part of the residue. 

(2) Except as provided in 72-2-512, if the residu~ is 

devised to two or more persons~ end the share of one-0£--the 

~ residuary devi~ees devisee that fails for any reason,-ht~ 

ahare passes to the other residuary devisee or to other 

residuary devisees in proportion to tneir-interests the 

interest of each in the remainin,9._Eart of the residue." 

Section 41. Section 72-2-514, MCA, is amended to re<id: 

•12-2-514. Nonexoneration ---spec±£ic-Oevise-s~bjeet-to 

seettr±ty-±nter~st. A specific devise passes subject to any 

security interest existing at the date of death, without 

eight of exoneration, regardless of a general directive in 

the will to pay debts." 

Section 42. Section 72-2-515, MCA, is amended to read: 

•72-2-515. Ademption by ~atisfaction. ill Property 

which that a testator gave in h¼!I the testator's lifetime to 

a person is treated as a satisfaction of a devise to--that 

e•r~~"~ in whole or in oart~ onlv•it: 

~ the will provides for deduction of the ¼¼£et¼me 

giftL 

ill or the testator dee½tu·e!I declared in a 

contemporaneous writing that the gift ±e-to-be-dedtteted-f~om 

the--dev¼!le--or is in satisfaction of the devise or the 

devieee--eek"ow½edge!l--¼ft--w~±~±"g--that--the--g±ft--is---±n 

eatisfaet±on that its value is to be deducted from the value 
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of the devise; or 

(c} the devisee acknowledged in writing that tt1e gift 

is in satisfaction of the devise or that its value is to be 

deducted from the value of the devise. 

ill For pttr~ese purposes of partial satisfaction, 

property given during the testator's lifetime is valued as 

of the time the devisee came into possession or enjoyment of 

the property or as-er-~fte-t¼me-er ~the testator 1 s death e£ 

~~e-tes~s~or, whichever occurs first. 

ill If the devisee fails to survive the testatorL the 

gift is treated as a full or partial satisfaction of the 

devise, as appropriate, in applying 72-2-512 and 72-2-513, 

unless the testator's contemporaneous writing .12_rovides 

otherwise." 

Section 43. Section 72-2-516, MCA, is amended to read: 

•72-2-516. Monadeaption of specific devises in-eertain 

eese9 -- unpaid proceeds of sale, condemnation, or insurance 

-- sale by conservator or agent. (1) A specific devisee has 

the right to the specifically devised property in the 

testator's estate at death and: 

(a) any balance of the purchase priceL ttogether with 

any security interesttL owing from a purchaser to the 

testator at death by reason of sale of the property; 

(b) any amount of a condemnation award for the taking 

of the property unpaid at death; 
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(c) any proceeds unpaid at death on fire or casualty 

insurance on or other recovery for injucy to the property; 

and 

(d) property owned by the testator at hts death, and 

acquired as a result of foreclosure or obtained in lieu of 

foreclosure of the security interest for a specifically 

devised obligationL 

(e} real or tangible personal property owned by the 

testator at death that the testator acguired as a 

replacement for specifically devised real or tangible 

personal property; and 

ill unless the facts and circumstances indicate that 

ademption of the devise was intended by the testator or 

adem~tion of the devise is consistent with the testator's 

manifested 2tan_ Qf_dist~ibution, the value of the 

specifically devised property to the extent the specifically 

devised property is not in the testator's estate at death 

and its value or its re£lacement is not covered by 

subsections (l)(a) through (l)(e). 

( 2) If specifically devised property is sold or 

mart~ by a conservator or an agent acting within the 

authority of a durable power of attorney for a an 

incapacitated principal wfte-±s-~"der-a-disabi¼ity or if a 

condemnation awardL or insurance proceeds, or recovery for 

an injury to property are is paid to a conservator or an 
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agent acting within the authority of a durable power of 

attorney for a an incapacitated principalL who--ts--under--a 

disa&t¼¼ty7--as-a-reettit-or-condemnation7-£tre7-or-easna¼ty7 

the specific devisee has the right to a general pecuniary 

devise equal to the net sale price, the amount of the unpaid 

loan, the condemnation award, er the insurance proceeds~ 

the recovery. ~h¼s-sttbseetien-does-not-app¼y--±f--after--the 

sele,--eondemnation7--or-eastta¼~y-¼t-¼s-adjudieated-that-the 

disabi¼±ty-ei-the--testate~--hes--eeased--and--the--testator 

sttrvivee-the-ae;~dication-by-¼-yearT 

ill The right of the specific devisee under th¼~ 

subsection ill is reduced by any right he the devisee has 

under subsection (1). 

(4) For the purposes of the references in subsection 

(2} to a conservator, subsection (2) does not apply if
1 

after the sale.!.._!!_t9:rtgaqe, condemnatiq,~.! casualt_l! or 

recovery, it was adjudicated that the testator's incapacity 

ceased and the testator survived the adjudication by l year. 

15) For the purposes of the references in subsection 

(2) to an agent acting within the authority of a durable 

power of attorney for an incapacitated principal: 

a al who is 

an incapacitated person; 

(b) no adjudication of incapacity before -~~_is 

necessa rYl and 
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(c) the acts of an agent within the authority of a 

durable power of attorney are presumed to be for an 

incapacitated principal." 

Section 44. Section 72-2-517, MCA, is amended to read, 

•72-2-517. €han~es Increase in devised securities 

nistributions--pr¼or--to--death accessions. (1) If the~ 

testator intended-a-speeif¼e-devise-ef--eertain executes a 

will that devises securities rather--than-the-equiva¼ent 

•a¼tte-tftereef7-the-speeifie-dewisee-is-entitied-on¼y-to and 

the testator then owned securities that meet the description 

in the will, the devise includes additional securities owned 

by the testator at death to the extent the additional 

securities were acquired by the testator after the will was 

executed as a result of the testator's ownership of the 

described securities and if the securities are of any of the 

following types: 

(a) as-maeft-0£-the-devised securities as-¼s-a--part--or 

the-estate-at-time-0£-the-testator~e-deatft; 

tbt--any--additiofta¼--or--other--seettrities of the same 

en~*ty-owned-by-tfte-teetater organization acquired by reason 

of action initiated by the entity organization or any 

successor, related, or acquiring organization, excluding any 

seeurities acquired by exercise of purchase options; 

tetfil securities of another 

testator organization acquired as a 
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consolidation, reorganization, or other sim*¼ar--ae~*o" 

initiated distribution by the entity organization or any 

successor, related, or acquiring organization; and or 

fdt.i£l any-additions¼ securities of the ent¼ty-ewnee-by 

the--testater same organization acguir~d as a result of a 

plan of reinvestment. 

(2) Distributions prior-to in cash before death with 

respect to a speeitiea¼¼y--devised described security not 

previ9ed-!er-+n-sttbsee~ien-t¼t are not part of the speei~¼e 

devise." 

Section 45. Section 72-2-518, MCA, is amended to read, 

•72-2-518. Ne--iaplied--exereise Exercise of power of 

appointaent. A In the absence of a requirement that a power 

of appointment be exercised by a reference to the power or 

by an express or specific reference to the power, a general 

residuary clause in a will or a will making general 

disposition of all of the testator's property dees-net 

expresses an intention to exercise a power of appointment 

held by the testator ttn¼ess only if: 

ill apeei£ie-referenee-is-made-eo the power er-there-is 

SOflle-o~fter-indieation-0£ is a general power and the creating 

instrument does not contain a gift if the power is not 

exercised1 or 

(2) the testator's will manifests an 

include the property subject to the power." 

-72-

intention to 

SB 119 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

SB 0119/03 

Section 46. Section 72-2-519, MCA, is amended to read: 

•72-2-519. Penalty clause for contest Hftenterceab¼e. A 

provision in a will purporting to penali.ze any an interested 

person for contesting 

proceedings relating to 

the will 

the estate 

or 

is 

instituting other 

unenforceable if 

probable cause exists for instituting proceedings." 

NEW SECTION. Section 47. Scope. In the absence of a 

finding of a contrary intention, the rules of construction 

in this part control the construction of a will. 

Section 48. Section 72-2-601, MCA, is amended to read: 

•72-2-601. emitted Entitlement of spouse -- premarital 

will. Ill If a testator-tai¼s-to-provide--b7--wi¼¼--tor--his 

testator 1 s surviving spouse who married the testator after 

the execution of the will, the emitted surviving spouse 

aha¼¼ is entitled to receive, as an intestate share, no less 

than the value of the aame share of the estate he the spouse 

17 would have received if the deeedent-¼ett-ne-will testator 

18 

19 

20 

21 

22 

23 

24 

25 

had died intestate as to that portion of the testator's 

estate, if any, that is neither devised to a child of the 

testator who was born before the testator married the 

surviving spouse and who is not a child of the surviving 

spouse nor devised or passes under 72-2-512 or 72-2-513 to a 

descendant of such a child, unless~ 

ill it appears from the will t"at--the--om±99±on--was 

intentiona¼ or other evidence that the will was made in 
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contemplation of the testator's marriage to the surviving 

spause; 

(b) the will expresses the intention that it is to be 

effective notwithstanding any subsequent marriage; or 

~ the testator provided for the spouse by transfer 

outside the will and the intent that the transfer be in lieu 

of a testamentary provision is shown by the testator's 

statements of-the-testator or is reasonably inferred from 

the amount of the transfer or other evidence. 

{2) In satisfying a the share provided by this section, 

the devises made by the will to the testator's surviving 

spouse, if any, are applied first and other devises, other 

than a devise to a child of the testator who was born before 

the testator married the surviving spouse and who is not a 

child of the surviving spouse or a devise or substitute gift 

under 72-2-512 or 72-2-513 to a descendant of such a child, 

abate as provided in 72-3-901." 

Section 49. Section 72-2-602, MCA, is amended to read: 

"72-2-602. Preterm¼tted--ehi¼d Omitted children. (lJ ¼r 

Except as provided in subsection (2), if a testator fails to 

provide in his the testator's will for any of ~i9 the 

testator's children born or adapted after the execution of 

his the will, the omitted after-born or after-adopted child 

receives a share in the estate as follows: 

(a) If the testator had no child living when the 
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testator executed the will, an omitted after-born or 

after-adopted child receives a share in the estate equal in 

value to that which he the child would have received i£ had 

the testator had died intestate unless~ the will devised all 

or substantiall~ all of the estate to the other Earent of 

the omitted child and that other ~arent survives the 

testator and is entitled to take under the will. 

(b) If the testator had one or more children living 

when the testator executed the will and the will devised 

property or an interest in property to one or more of the 

then-living children, an omitted after-born or after-adopted 

child is entitled to share in the testator's estate as 

follows: 

(i) The portion of the testator's estate in which the 

omitted after-born or after-adoJ?_ted child is entitled to 

share is limited to devises made to the testator's 

then-living children under the will. 

(ii) The omitted after-born or after-adopted child is 

entitled to receive the share of the testator's estate, as 

limited in subsection (l)(b)(i), that the child would have 

received had the testator included all omitted after-born 

and after-adopted children with the children to whom devises 

were made under the will and had given an equal share of the 

estate to each child. 

(iii) To the extent feasible, the interest granted an 
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omitted after-born or after-adopted child under this section 

must be of the same character, whether equitable or legal, 

present or future, as that devis~d to the testator's 

then-living children under the will. 

(iv) In satisfying a share provided by this subsection 

(l)(b), devises to the testator's children who were living 

when the will was executed abate ratably. In abating the 

devises of the then-living children, the court shall 

preserve to the maximum extent possible the character of the 

testamentary plan adopted by the testator. 

(2) Subsections (l)(aJ, (l)(b), and (3) do not apply 

if: 

(a) it appears from the will that the omission was 

intentional; 

tet--when--the-wi¼¼-was-exec~ted-the-testator-had-one-or 

more-eh¼¼dren-and-deYised-substantia¼¼y-s¼¼--his--estate--to 

the-other-parent-of-the-em¼tted-eh¼¼d; or 

tctltl the testator provided for the omitted after-born 

or after-adopted child by transfer outside the will and the 

intent that the transfer be in lieu of a testamentary 

provision is shown by the testator 1 s statements ot-the 

testator or is reasonably inferred from the amount of the 

transfer or other evidence. 

tit.ill ft Except as provided in subsection (2), if at 

the time of execution of the will the testator fails to 
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provide in his the testator's will for a living child solely 

because he the testator believes the child to be dead, the 

child reeeives-e is entitled to shdre in the estate equa±-in 

va%~e-to-thet-wh±eh-he-woa¼d-have-ree~ived-if--the--teetato~ 

hed---died--inte8tete as if the child were an omitted 

after-born or after-adopted child. 

t3tl!l In satisfying a share provided by th±s--seetion 

subsection (l)(a), the devises made by the will abate as 

provided in 72-3-901." 

Section 50. Section 72-2-702, MCA, is amended to read: 

R72-2-702. R¼ght-to-e¼eet±ve Elective share. {l) !£--a 

11U1.rried--pereon--domiei¼ed--in--Chis--state--die~,--the The 

surviving spouse of a decedent who dies domiciled in this 

~ has a right of election, under the limitations and 

conditions stated in this part, to take an e¼ective-9here-of 

one-third elective-share amount equal to the value of the 

elective-share percentage of the augmented estate under--the 

%±mitetione--and--eendi~iens-here±~e~te~-stetedo, determined 

by the length of time the spouse and the decedent were 

married to ea~t~~ in accordance with the following 

schedule: 

If the decedent and the The elective-share 

s~use were married to percentage is: 

each other: 

Less than 1 ~ear supplemental amount only 
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l year but less than 2 years 3\ of the augmented estate 

2 years but less than 3 years 6\ of the augmented estate 

3 years but less than 4 years 9\ of the augmented estate 

4 years but less than 5 years 12\ of the augmented estate 

5 years but less than 6 years 15\ of the au2mented estate 

6 years but less than 7 years 18\ of the augmented estate 

7 years but less than 8 years 211 of the au9mented estate 

8 years but less than 9 years 24\ of the augmented estate 

9 years but less than 10 years 27\ of the augmented estate 

10 years but less than 11 years 30\ of the augmented estate 

11 years but less than 12 years 34\ of the augmented estate 

12 years but less than 13 years 38\ of the augmented estate 

13 years but less than 14 years 42% of the augmented estate 

14 years but less than 15 years 46\ of the augmented estate 

lS zears or more 50\ of the augmented estate 

ill If the sum of the amounts described in 

12-2-10;(2)(c) and j2)(d) and 72-2-706(l)(a) and (l)l£l and 

that part of the elective-share amount payable from the 

decedent's probate and reclaimable estates under 72-2-706(2) 

and (3) is less than $50,000, the surviving spouse is 

entitled to a s~pplemental elective-share amount equal to 

$50,000, minus the sum of the amounts described in those 

sections. The supplemental elective-share amount is payable 

from the decedent's probate estate and from recipients of 

the decedent's reclaimable estate in the order of priority 
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set forth in 72-2-706(2) and (3). 

titill ff--a-married-per~on-flot-eomiei¼ed-in-th¼~-state 

dies 7 -~he The right, if any, of the surviving spouse ~ 

decedent who dies domiciled outside this state lo take an 

elective share in property in this state is governed by the 

law of the decedent's domicile at death." 

Section 51. Sectiori 72-2-703, MCA, is amended to read: 

•72-2-703. Right of election personal to surviving 

spouse. ill The right of election of-the-sttrvivtn~-s~ottse 

may be exercised only by him a surviving spouse who is 

living when the petition for the elective share is filed in 

the court under 72-2-707(1). If the election is not 

exercised by the surviving spouse personally, it may be 

exerci~ed on the surviving spouse"s behalf by the surviving 

spouse 1 s conservator, guardian, or agent under the authority 

of a power of attorney. 

ill ¼n--the--ease--or--e--proteeted If the election is 

AvAr~;~A~ ~n hPh~lf nf a survivina soouse who is an 

incapacitated person, the-r½gft~-of-e¼eet¼on-may-be-eKereised 

on¼y-by-order-or the court in-whieh--proteetive--proeeedings 

a~--to--his-property-are-pending-arter-P¼nd¼ng-that-exereise 

½e-fteeessary--~e--pre•ide--adequate shall set aside that 

e_ortion of the elective-share and su.EE_lemental 

elective-share amounts due from the decedent•~ £_rebate 

estate and ~~qie_ients of the decedent•s reclaimable estate 
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under 72-2-706(2) and (3) and shall appoint a trustee to 

administer that property for the support Eor--the--protected 

person--dnring-his-probab¼e-½ife-expeetafley of the surviving 

spouse. For the 2ur2oses of this subsection, an election on 

behalf of a surviving s~use by an agent under a durable 

power of attorney is presumed to be on behalf of a surviving 

spouse who is an incapacitated person. The trustee shall 

administer the trust in accordance with the followins terms 

and such additional terms as the court determines 

a~riate: 

(a) Expenditures of income and principal may be made in 

the manner, when, and to the extent that the trustee 

determines suitable and proper for the surviving spouse's 

support, without court order but with regard to other 

support, income, and property of the surviving spouse 

exclusive of benefits of medical or other form~ of 

assistance from anx state or federal sovernment or 

governmental agency for which the surviving spouse qualifies 

on the basis of need. 

(b) During the surviving spouse's incapacity, neither 

the surviving spouse nor anyone acting on behalf of the 

surviving spouse has a power to terminate the trust; but if 

the surviving spouse regains capacity, the surviving spouse 

then acquires the power to terminate the trust and acquire 

full ownership of the trust property free of trust by 
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delivering to the trustee a writing signed by the surviving 

spouse declaring the termination. 

(c) Upon the surviving spouse's death, the trustee 

shall transfer 

following order: 

ill under 

the unexpended trust property in the 

the residuary clause, if any, of the will of 

the predeceased spouse against whom the elective share was 

taken, as if that predeceased spouse died immediately after 

the surviving spouse: or 

{ii} to that predeceased spouse's heirs under (section 

l!h" 

Section 52. Sect ion 72-2-704, MCA, is amended to read: 

•72-2-704. Sttr•~v¼ng--epottee----allowance----exempt~e"~ 

Effect of election on statutory benefits. A If the riqht ot 

election is exercised by or on behalf of the surviving 

spouseL i~-entitied--~o the surviving spouse's homestead 

allowance, exempt property, and family allowance, if any, 

are not charged against but are in addition to the whether 

er--net--he--e½eeee-eo-ta~e-an-e¼eet¼•e-share elective-share 

and su.E.E_lemental elective-share amounts." 

Section 53. Section 72-2-705, MCA, is amended to read: 

•72-2-705. Augmented estate. (1) (a) As used in this 

section, the following definitions apply: 

(i) "Bona fide purchaser" means a purchaser for value 

1n sood !aith and without_notice of an adverse claim. 
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(ii) "Nonadverse party" means a person who does not have 

a substantial beneficial interest in the trust or other 

property arrangement that would be adversely affected by the 

exercise or nonexercise of the power that person possesses 

respecting the trust or other property arrangement. A person 

having a general power of appointment over property is 

considered to have a beneficial interest in the property. 

(iii) •Presently exercisable general power of 

appointment" means a power of appointment under which, at 

the time in question, the decedent by_~~ ~xercise of the 

power could have created an interest, present or future, in 

the decedent or the decedent's creditors. 

( iv) "Probate estate" means property, whether real or 

personal, movable or immovable, wherever situated, that 

would pass by intestate succession if the decedent died 

without a valid will. 

(v) "Right to income" includes a right to payments 

under an annuity or similar contractual arrangement. 

(vi) "Value of property owned by the surviving spouse at 

the decedent's death" and •value of property to which the 

surviving spouse succeeds by reason of the decedent's death" 

include the commuted value of any present or future interest 

then held by the surviving spouse and the commuted value of 

amounts payable to the surviving spouse after the decedent's 

death under any trust, life insurance settlement option, 
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annuity contract, public or private pension, disability 

compensation, death benefit or retirement plan, or any 

similar arrangement, exclusive of the federal social 

security system. 

(b) As used in subsections (2)(b)(iii) and (2)(b)(iv), 

"transfer" includes an exercise or release of a power of 

appointment but does not include a lapse of a power of 

appointment. 

ill The augmented estate mean~-th~ consists of the sum 

of: 

(a) the value of the decedent's probate estate, reduced 

by funeral and administration expenses, homestead allowance, 

family allowances and exemptions, and enforceable claims,-~o 

whieh-is-added-the-sttm-or-the-fo¼¼ow¼ng-amott"te~1 

(b) the value of the decedent's reclaimable estate, 

which is composed of all property, whether real or personal, 

movable or immovable, wherever situated, not included __ in _the 

-'l~~~-'I~~.,_ 1 ~ ~-..,_..._,,,,._...._ -"e~':~t:~. -:_--~ ~~•,' ,-.,F t-h":" Fr.l l ,...,..,; n., t-un.~<::.• 

(i) property, to the extent the passing of the 

principal thereof to or for the benefit of any person, other 

than the decedent's surviving spouse, was subject to a 

presently exercisable general power of appointment held by 

the decedent alone, if the decedent held that power 

immediately before death or if and to the extent the 

decedent, while married to the surviving spouse and during 
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the 2-year period preceding the decedent's death, released 

that pcwer or exercised that power in favor of any person 

other than the decedent or the decedent 1 s estate, s.e2_use, or 

surviving spouse; 

(ii) property, to the extent of the decedent's 

unilaterally severable interest therein~eld by the 

decedent and any other person, except the decedent's 

surviving spouse, with right of survivorship, if the 

decedent held that interest immediately before death or if 

and to the extent the decedentL while married to the 

surviving spouse and during the 2-year period preceding the 

decedent's death, transferred that interest to any person 

other than the decedent's surviving spouse; 

(iii) proceeds of insurance, including accidental death 

benefits, on the life of the decedent payable to any person 

other than the decedent's surviving spouse, if the decedent 

owned the insurance policy and had the power to change the 

L ~ - ~.:, - -
.................... a. .. z. .... ._ 1..UC .I. l>.OU._ D.11._,C ~ u Lilt;: J.ll~UldllL:~ 

policy was subject to a presently exercisable general power 

of appointment held by the decedent alone immediately before 

death or if and to the extent the decedentL while married to 

the surviving spouse and during the 2-year period preceding 

the decedent's death, transferred that policy to any person 

other than the decedent's surviving spouse; and 

t¼t~ Cfte--•8¼ae--or property transferred 
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decedent to anyofte any person other than. a bona fide 

purchaser by-the-deeedent at any time during the decedent's 

marriage to the surviving spouse, to or for the benefit of 

any person other than the surviving spouse, te--the--extent 

that---the--deeedent--did--net--reeeive--ade~ttate--and--Eu¼¼ 

eens¼deration-in-meney-or-meney~s-werth-£er-the-transrer, if 

the transfer is of any of the following types: 

tatill_ any transfer ~nder-whieh to the extent that the 

decedent retained at the time of his or during the 2-year 

period preceding death the possession or enjoyment of or 

right to income from the property; 

tbtffi any transfer to the extent that ~he-deeede"~ 

reta*ned at the time of his or during the 2-year period 

preceding the decedent's death, the income or principal was 

subject to a power, either exercisable by the decedent alone 

or in conjunction with any other person,--to--revoke--or--to 

eoftettmeT--invade7-er-diepose-0£-the-prifteipai ot exer&isable 

by a nonadverse party for hie--owft the benefit of the 

decedent or the decedent's estate; 

tet1.£1. any transfer whereby of property to the extent 

the decedent 1 s contribution to it, as a percentage of the 

whole, was made during the 2-yeat period preceding the 

decedent's death, by which the property is held at the time 

of or during the 2-year period preceding the decedent's 

death by the decedent and another, other than the decedent's 
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surviving spouse, with right of survivorship; 2£_ 

tdt1Ql any transfer made to a donee w¼tftin-i--years--of 

during the 2-year period preceding the decedent's death ot 

the-deeeden~ to the extent that the aggregate transfers to 

any one donee in any either of the years exceed $3,&86 

$10,000; 

(c) the value of property to which the surviving spouse 

succeeds by reason of the decedent's death, other than by 

homestead allowance, exempt property, family allowance, 

testate succession, or intestate succession, including the 

proceeds of insurance, including accidental death benefits, 

on the life of the decedent and including benefits payable 

under a retirement plan in which the decedent was a 

participant, exclusive of the federal social security 

system: and 

(d) the value of property owned by the surviving spouse 

at the decedent's death, reduced by enforceable claims 

against that property or that spouse, plus the value of 

amounts that would have been includable in the surviving 

spouse's reclaimable estate had the spcuse predeceased the 

decedent. However~ amounts that would have been includable 

in the sur~~ving S££USe 1 s reclaimable estate under 

subsection (2}(b)(iii) are not valued as if the survivii:!9._ 

spouse were deceased. 

titill ftftY ~ transfer Q~ ~~ercise or release of a 
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power of appointment is excluded ~fgm the decedent's 

reclaimable estate: 

(a) to the extent the decedent received adequate and 

full consideration in money oc money's worth for the 

transfer, exercise, or release: or 

.iJ& if irrevocably made with the written consent or 

joinder of the surviving spouse. 

ill Property is valued as of the decedent 1 s death~ 

e~eepC--that but an irrevocable transfer of property given 

irrevoea~ry-to-a--denee--dttring--riretime--0£--the--deeedent 

during the 2-year period preceding the decedent's death that 

is included in the decedent's reclaimable estate under 

subsections {2){b){iJ, {2){b)(ii), and (2){b)(iv) is valued 

as of the date-the-donee-eame-into-possession-or-enjoyment 

¼f-tftat-oeettrs-£ira~ time of the transfer. If the terms of 

more than one of the provisions of subsection (2)(b) apply, 

the property is included in the augmented eState under the 

provision that yields the highest value. For purposes of 

this subsection, an •irrevocable transfer of property" 

includes an irrevocable exercise or release of a power of 

appointment. Nothing--herein--sha¼¼-eattse-to-be-ine¼ttded-in 

tfte-attgmented-eetate-any-¼i~e-inattranee7-aeeident-insuranee, 

jo±nt-annttity,-or-peneion-P9yab½e-to-a-pereon-otfter-than-the 

sttrviving-spottse• 

t~t--the-ya¼ae-of-property-owned-by-the-surYiving-spoase 
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at--the--deeedent~s--death7--p¼tte--the--va¼ue--0£---property 

trans£erred-by-the-spottse-at-any-time-dttr±ng-marriage-to-any 

person--other--than--the--deeedent--whieh--wott¼d--have--been 

inc¼ttdab¼e-in-the-spettseis-attgfflented-estate-i£-the-sttr¥iY¼ng 

spoase-had-predeeeased-the-deeedent,-to-the-extent-the-owned 

or--transierred-property-±s-deri•ed-from-the-deeedent-by-any 

meafts-other-than-testate-or-intestate-saeeesaion--withoat--a 

fa¼¼--eonaideration--in-meney-or-money~s-worthT-Por-parposes 

of-this-sttbaeetion~ 

tat--property-deri•ed-from-the-deeedent-ine¼ades-bat--is 

not--¼imited--to--any--beneficial--interest-or-the-sarv¼•ing 

epettse-in--a--traet--ereated--by--the--deeedent--daring--his 

¼i£etime7--any--preperty--appeinted--te--the--spease--by-the 

deeedentie--e•ereiee--or--a--genera¼--or--epeeia¼--power--of 

appointment-a¼so-exereisab¼e-±n-fa¥or--of--others--than--the 

spoase7--any--proceeds--or--insttranee--tinelading-aeeidenta¼ 

death-beneritst-on-the-¼ite-ot-the-deeedent-attribtttable--to 

premittms--paid--by-him7-an7-¼amp-sttm-immediate¼7-pa7ab¼e-and 

the-eo-ttted-•a¼ae-of--the--proeeeds--of--annttity--eontraets 

ander---whieh---the---deeedent--was--the--primary--annttitant 

attribtttab¼e-to-premittms-paid-by-him7-the-eo11U11ttted-va¼tte--or 

amoants--payab¼e-after-the-deeedent~s-death-ander-any-pab¼ie 

or-pri•ate-pensiony-disabi¼ity-eompensation7-deatft--bene~it, 

er-ret¼remeftt-p¼aft7-e•e¼tts¼ve-of-the-Eedera¼-soe¼a¼-seeuriey 

aystem7--by--reaeen--of--eerviee--performed--or-die8b±¼¼ties 
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incarred-by-the-deeedent7-any-property-held-at-the--time--0£ 

deeedent 4 s--death--by-deeedent-and-the-sarviv±ng-spottse-with 

right-o£-sttr•*•ersh±p7-any-property--he¼d--by--deeedent--and 

trans£erred-by-contraet-to-the-survivin9-spoase-by-reason-0£ 

the--decedentis--death7--and--the--valae-0E-the-ehare-or-the 

sur•*•ing-spettse-reaulting-trom-r±ghta-in-collllllunity-property 

in-th±s-or-any-other-state-rermeriy-owned-with-the-decedent. 

Premiams-paid-by-the-deeedent~s--emp¼oyer,--his--partner,--a 

paTtnership--ot--whieh-he-was-a-member7-or-h±s-ereditors-are 

deemed-to-have-been-paid-by-the-deeedentT 

tbt--property-owned-by--the--spottse--at--the--deeedentis 

death---is---va¼tted--ae--0£--the--date--or--death.--Property 

trans£erred-by-the-epottse-is-va¼aed-at-the-time-the-transfer 

beeame-irrevoeab¼e-or-at--the--deeedent~s--death,--whiehever 

oeettrred--rirs~~-~neome-earned-by-ine½ttded-property-prior-to 

the-deeedentis-death-is-no~-treated-as-property-derived-rrom 

the-decedentT 

tet--property-owned-by-the-sttrviviftg-spottse--as--ot--the 

deeedentis--death-or-~reviottsiy-transferred-by-the-sarviving 

spottse-is-presttmed-to-have-been-derived-trom--the--deeedent, 

exeept--to--the-extent-that-the-sttrviving-spottse-estab½ishes 

t~at-it-was-derived-trom-another-soareeT 

t4t--Por-the-pttrposes--ot--this--seetion7 --a--bona--t+de 

pttreheser-is-a-purehaser-for-veitte-in-900d-£aith-and-withottt 

notiee--o£--any--adver~e--cl8im,--Afty-reeorded-i~str~ment-~~ 
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prima-fae*e-e•idenee-that-the-t~ansfer-deser¼bed-the~ein-was 

made-ee-a-befta-f¼de-pttrehaser. 

ill (a) Although under this section a paym~n~ item of 

property, or other benefit is included in the decedent's 

reclaimable estate~ payer or other third party is not 

liable for having made a payment or transferred an item of 

property or other benefit to a beneficiary designated in a 

governing instrument, or for having taken any other action 

in good faith reliance on the validity of a governing 

instrument, upon request and satisfactory proof of the 

decedent's death, before the payer or other third party 

received written notice from the survivin~ouse or 

spouse 1 s representative of an intention to file a petition 

for the elective share or that a .E__etition for the elective 

share has been fileQ. A payor or other third party is liable 

for payments made or other actions taken after the payor or 

other third 12arty received written notice of an intention to 

file a ~titian for the elective share or that a 12etition 

for the elective share has been filed. 

!b! The written notice of intention to file a 12etition 

for the elective share or that a £etition for the elective 

share has been filed must be mailed to the ~or's or other 

third party 1 s main office or home by certified mail, return 

receipt requested, or served upon the payer or other_ third 

~ in the same manner as a su~Q~~~ ~ ~ivil action. 
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Upon receipt of written notice of intention to file~ 

petition for the elective share or that a petition for the 

elective share has been filed, a payer or other third party 

may pay any amount owed or transfer or deposit any item of 

property held by it to or with the court having jurisdiction 

of the probate proceedings relating to the decedent's estate 

or, if no proceedings have been commenced, to or with the 

court having jurisdiction of probate proceedings relating to 

decedents' estates located in the county of the decedent's 

residence. The court shall hold the funds or item of 

property and, upon its determination under 72-2-707(4), 

shall order disbursement in accordance with the 

determination. If no petition is filed in the court within 

the specified time under 72-2-707(1) or, if_ filed, the 

demand for an elective share is ~~thdrawn under 72-2-707(3), 

the court shall order disbursement to the designated 

beneficiary. Payments, transfers, or deposits made to or 

uit-h t-hP C"?ourt diecharae the oavor or other third party_from 

all claims for the value of amounts paid to or items of 

property transferred to or deposited with the court. 

(c) Upon petition to the probate court by the 

beneficiary designated in a governing instrumen~~ the court 

may order that all or part of the property be paid to the 

beneficiary in an amount and s~ect to conditions 

consistent with this section. 
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ill (a) A person who purchases property from a 

recipient for value and without notice or who receives a 

payment or other item of property in partial or full 

satisfaction of a legally enforceable obligation is neither 

obligated under this part to return the payment, item of 

property, or benefit nor liable under this part for th·e 

amount of the payment or the value of the item of property 

or benefit. However, a person who, not for value, receives a 

payment, item of property, or other benefit included in the 

decedent's reclaimable estate is obligated to return the 

payment, item of property, or benefit or is personally 

liable far the amount of the payment or the value of the 

item of property or benefit, as provided in 72-2-706. 

(b) If any section or part of any section of this part 

is preempted by federal law with respect to a payment, an 

item of property, or any other benefit included in the 

decedent's reclaimable estate, a person who, not for value, 

receives the payment, item of property, or other benefit is 

obligated to return that payment, item of property, or 

benefit, or is personally liable for the amount of that 

payment or the value of that item of property or benefit, as 

provided in 72-2-706, to the person who would have been 

entitled to it were that section or part of that section not 

preempted ... 

Section 54. Section 72-2-706, MCA, is amended to read: 

-92- SB 119 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0119/03 

•72-2-706. Charging spouse with property owned assets 

and gifts received -- liability of others for balance of 

elective share. (1) In the proceeding for an elective share, 

va%ttes--ine¼ttded--in-the-attgmented-estate-wh½eh-pass-or-have 

pessed-to-tfte-surviv*ng-spottse,-or-whteh-wottid--have~-paeeed 

to--tfte-spottse-bttt-were-renoaneed7 the following are applied 

first to satisfy the e¼eettve--share elective-share amount 

and to reduce or eliminate any contributions due from other 

the decedent's probate estate and recipients of transfers 

ine¼uded-in the augmented decedent 1 s reclaimable estate~-Por 

pttrposes---or---this---eueseetion,---the--e¼eetin9--~pottseis 

bene£ieiai-interest-in-any-¼±Ee-estate-er-in-any-trttst-sha¼¼ 

be-eemputed-as-ir-vorth-ene-ha¼£-eE-the-tota¼-va¼ne--o£--the 

property-sttb;eet-te-the-lire-estate7-or-e£-the-trttst-estate, 

ttniees--higher--or--½ower--•aittes--£or--these--interests-are 

estab¼±she8-by-proor•~ 

(a) amounts included in the augmented estate that pass 

or have passed to the surviving spouse by testate or 

intestate succession; 

(b) amounts included in the augmented estate under 

72-2-705(2)(c); 

(c) amounts included in the augmented estate that would 

have passed to the spouse but were disclaimed: and 

(d) amounts included in the augmented estate under 

72-2-705(2)(d) up to the applicable percentage thereof. For 
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purposes of this subsection (d), the Napplicable percentage" 

is twice the elective-share percentage set forth in the 

schedule in 72-2-702(1) appropriate to the length of time 

the spouse and the decedent were married to each other. 

(2) If, after the application of subsection (1), the 

elective-share amount is not fu!J~ satisfied or the 

surviving S.E?:2_USe is entitled to a su.122.lemental 

elective-share amountL amounts included in the decedent 1 s 

probate estate and that ~on of the decedent's 

reclaimable estate, other than amounts irrevocably 

transferred within 2 years before the decedent's death, are 

applied first to satisfy the unsatisfied balance of the 

elective-share amount or the supplemental elective-share 

amount. The decedent's probate estate and that portion of 

the decedent 1 s reclaimable estate are applied so that 

liability for the unsatisfied balance of the elective-share 

amount or for the supplemental elective-share amount is 

equitably apportioned among the recipients of the decedent's 

probate estate and that portion of the decedent's 

reclaimable estate in proportion to the value of their 

interests therein. 

titill Remain±n9-propert7-ei-the--ea9meneed If, after 

the apPlication of subsections (1) and (2), the 

elective-share or supplemental elective-share amount is not 

fully satisfied, the remaining portion of the decedent's 
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reclaimable estate is ae applied !2. that liability foe the 

unsatisfied balance of the e¼eetive-sftare-0£-the-e~r•±•in9 

spoaae elective-share or supplemental elective-share amount 

is equitably apportioned among the recipients of the 

aagmented that portion of the decedent's reclaimable estate 

in proportion to the value of their interests therein. 

t3~ill Only original trans£erees-rrom-or-appo±ntees-ef 

the-deeedent-and-t~e½r-doneea7 recipients of the reclaimable 

estate described in 72-2-705(2)(b) and the donees of the 

recipients of the reclaimable estate to the extent the 

donees have the property or its proceeds7 are eue;ect-to-tne 

liable to make a proportional contribution to--ma~e--u~--tfte 

toward satisfaction of the surviving spouse's e¼ee~ive-sftare 

er--ehe--aur•¼•¼n~--epettse elective-share or supplemental 

elective-share amount. A person liable to contribution may 

choose to give up the preperty---troneferred---to---him 

proportional part of the reclaimable estate or to pay tta 

~ u.::al11P """' nf t_he t½me-it-i:s-cons¼dered-i:n--eomptttir'lg--the 

augmented-estate amount for which the person is liable." 

Section 55. Section 72-2-707, MCA, is amended to ,ead: 

•72-2-101. Proeedttre Proceeding for mak¼ftg-e£-e¼eeti:on 

elective share -- time limit. (1) ~he-aar•i•±ng--spettse--may 

e¼eet--to--ta~e--ftis--e¼eeti•e-share-in-the-e~gmeftted-eatate 

Except as provided in subsection (2), the election must be 

made by filing in the court and mailing or delivering to the 

-95- SB 119 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0119/03 

personal representative, if any, a petition for the elective 

share within 9 months after the date of the decedent's death 

or within 6 months after the probate of the decedent's will, 

whichever limitation ¼est 

spouse shall give notice 

hearin~ersons interested 

distributees and reci.12.ients 

later expires. The surviving 

of the time and Elace set for 

in the estate and to the 

of ~rtions of the augmented 

estate whose interests will be adversely affected by the 

taking of the elective share. Howe•er7--~he--nonprobate 

transfers 

decedent 1 s 

Exce£_t as provided in subsection (2), the 

reclaimable estate!_ described in 

72-2-705t¼t(2)(b), sha¼¼ is not he included within the 

augmented estate for the purpose of computing the elective 

share if the petition is filed ¼ater !!!f!.!_! than 9 months 

after the decedent's death. The-eoart-may--extend--the--time 

ror-e½eetion-as-¼t-eeee-fit-for-eaase-s"own-by-the-~ar•i•in9 

spottse-before-the-time-for-e¼eetion-has-expired. 

(2) ~he--sttrviv¼n~-spettse-sfta¼¼-g¼ve-notiee-of-tfte-ttme 

and-p!ace-set-for--hearin9--to--persons--interested--in--the 

estate-and-eo-the-distr¼btttees-aftd-reeip±ents-of-port¼ons-of 

the--att9mented--net-estate-whoee-interests-wi¼¼-be-adverae¼y 

afreeted-by-the-taking--of--the--e!ecei•e--share. Within 9 

months after the decedent's death, the surviving spouse may 

petition the court for an extension of time for making an 

election. If, within 9 months after the decedent's death, 
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the spcuse gives notice of the petition to all persons 

interested in the decedent•s reclaimable estate, the court 

for cause shown by the surviving spouse may extend the time 

for election. If the court grants the spouse's petition for 

an extension, the decedent's reclaimable estate, described 

in 72-2-705(2)(blr is not excluded from the augmented estate 

for the purpose of computing the elective-share and 

supplemental elective-share amounts if the spouse makes an 

election by filing in the court and mailing or delivering to 

the personal representative, if any, a petition for the 

elective share within the time allowed by the extension. 

(3) The surviving spouse may withdraw h¼s ~ demand for 

an elective share at any time before entry of a final 

determination by the court. 

(4) After notice and hearing, the court shall determine 

the amettftt--0£--the--e¼eetive--share elective-share and 

supplemental elective-share amounts and shall order its 

payment from the assets of the augmented net estate or by 

contribution as appears appropriate under 72-2-706. If it 

appears that a fund or property included in the augmented 

ne~ estate has not come into the possession of the personal 

representative or has been distributed by the personal 

representative, the court nevertheless shall fix the 

liability of any person who has any interest in the fund or 

property or who has possession thereof, whether as trustee 
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or otherwise. The proceeding may be maintained against fewer 

than all persons against whom relief could be sought, but no 

person is subject to contribution in any greater amount than 

he the person would have been under 72-2-706 if relief had 

been secured against all persons subject to contribution. 

t5) The order or judgment of the court may be enforced 

as necessary in suit for contribution or payment in other 

courts of this state or other jurisdictions." 

NEW SECTION. Section 56. Applicable law. This part 

applies to the estate of a decedent who dies domiciled in 

this state. Rights to homestead allowance, exempt property, 

and family allowance for a decedent who dies not domiciled 

in this state are governed by the law of the decedent's 

domicile at death. 

Section 57. Section 72-2-801, MCA, is amended to read: 

"72-2-801. Boaestead allowance. tict A decedent's 

surviving spouse 0£--a--deeedent-who-waa-domie¼ied-tn-this 

state is entitled to a homestead allowance of $20,000. If 

there is no surviving spouse, each minor child and each 

dependent child of the decedent is entitled to a homestead 

allowance amounting to $20,000T divided by the number of 

minor and dependent children of the decedent. 

ti!t The homestead allowance is exempt from and has 

priority over all claims against the estate. 

t3t Homestead allowance is in addition to any share 
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passing to the surviving spouse oc minor or dependent child 

by the will of the decedent unless otherwise provided, by 

intestate succession, or by way of elective share." 

Section 58. Section 72-2-802, MCA, is amended to read: 

"72-2-802. Exe11pt property. ttt In addition to the 

homestead allowance, the decedent's surviving spouse eE-a 

deeedeftt-whe-was-demie¼¼ed-in-this-etete is entitled from 

the estate to ~ valueL not exceeding $37588 $10,000 in 

excess of any security interests therein~ in household 

furniture, automobiles, furnishings, appliances, and 

personal effects. If there is no surviving spouse, the 

decedent's children of-the-decedent are entitled jointly to 

the same value. If encumbered chattels are selected and if 

the value in excess of security interests, plus that of 

other exempt property, is less than $3,588 $10,000 or if 

there is not $3,588 $10,000 worth of exempt property in the 

estate, the spouse or children are entitled to other assets 

of the estate, if any, to the extent necessary to make up 

the $3r588 $10,000 value. 

tat Rights to exempt property and assets needed to make 

up a deficiency of exempt property have priority over all 

claims against the estate, e•eept-tftat but the right to any 

assets to make up a deficiency of exempt property shall 

sbste abates as necessary to permit pr¼er earlier payment of 

homestead allowance and family allowance. 
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t3t These rights are in addition to any benefit or 

share passing to the surviving spouse or children by the 

decedent•s will e~-the-deeedent unless otherwise provided, 

by intestate succession, or by way of elective share." 

Section 59. section 72-2-803, MCA, is amended to read: 

"72-2-803. Faaily allowance. (1) In addition to the 

right to homestead allowance and exempt property, i£--the 

deeedent---was--dem¼e¼¼ed--¼n--thie--e~a~eT the decedent's 

surviving spouse and minor children whom the decedent was 

obligated to support and children who were in fact being 

supported by him the decedent are entitled to a reasonable 

allowance in money out of the estate for their maintenance 

during the period of administration, which allowance may not 

continue for longer than 1 year if the estate is inadequate 

to discharge allowed claims. The allowance may be paid as a 

lump sum or in periodic installments. 

t~¼ It is payable to the surviving spouse, if living, 

for the use of the surviving spouse and minor and dependent 

children, otherwise to the children or persons having their 

care and custody;~ but--¼n--eaae--any If a minor child or 

dependent child is not living with the surviving spouse, the 

allowance may be made partially to the child or his the 

child 1 s guardian or other person having his the child 1 s care 

and custody and partially to the spouse, as their needs may 

appear. 
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t3t The family allowance is exempt from and has 

priority over all claims bttt-ftet-ever except the homestead 

allowance. 

t4t_lli The family allowance is not chargeable against 

any benefit or share passing to the surviving spouse or 

children by the will of the decedent unless otherwise 

provided, by intestate succession, or by way of elective 

share. 

tSt The death of any person entitled to family 

allowance terminates h±s the right to allowances not yet 

paid. 11 

(l) 

Section 60. Section 72-2-804, MCA, is amended to read: 

"72-2-804. Source, 

If the estate is 

deter■ination, and docUJDentation. 

otherwise sufficient, property 

specifically devised ¼9 ~ not be used to satisfy rights to 

homestead aftd allowance or exempt property. Subject to this 

restriction, the surviving spouse, the guardians of the 

minor children, or children who are adults may select 

property of the estate as homestead allowance and exempt 

property. The personal representative may make ~hese those 

selections. if the surviving spouse, the children, or the 

guardians of the minor children are unable or fail to do so 

within a reasonable time or if there are is no qttardiafts 

guardian of ~he ~ minor ehi¼dreft child. The personal 

representative may execute an instrument or deed of 
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distribution to establish the ownership of property taken as 

homestead allowance or exempt property. He The personal 

representative may determine the family allowance in a lump 

sum not e~ceedlng $67 666 $18 1000 or periodic installments 

not exceeding $566 $1,500 per month for l year and may 

disburse funds of the estate in payment of the family 

allowance and any part of the homestead allowance payable in 

cash. 

tit The personal representative or any interested 

person aggrieved by any selection, determination, payment, 

proposed payment, or failure to act under this section may 

petition the court for appropriate relief, which re¼¼e~ may 

prowide include a family allowance larger-or-smaller other 

than that which the personal representative determined or 

could have determined. 

(2) If the right to an elective share is execcised on 

behalf of a surviving spouse who is an incapacitated person, 

the personal representative may add any unexpended portions 

payable under the homestead allowance, exempt property, and 

famil~ allowance to the trust established under 

72-2-703 ill·" 

NEW SECTION. Section 61. Scope. In the absence of a 

finding of a contrary intention, the rules of construction 

in [sections 61 through 72) control the construction of a 

governing instrument. The rules of construction in [sections 

-102- SB 119 
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61 through 72] apply to a governing instrument of any type, 

except as the application of a particular section is limited 

by its terms to a specific type or types of provision or 

governing instrument. 

NEW SECTION. Section 62. Requireaent of survival by 

one hundred twenty hours. (1) For the purposes of chapters 1 

through 5, except for purposes of (sections 103 through 112) 

and except as provided in ·subsection (4), an individual who 

is not established by clear and convincing evidence to have 

survived an event, including the death of another 

individual, by 120 hours is considered to have predeceased 

the event. 

(2) Except as provided in subsection (4) and except for 

a security registered in beneficiary form (TOD) under 

(sections 103 through 112], for purposes of a provision of a 

governing instrument that relates to an individual surviving 

an event, including the death of another individual, an 

. , . . , , _._,_,,_L_.:t. L _, __ _ -----·--·--..1.IIUJ.Y..I.UUQ..L 1!;;"3~g1,1,4,.,4,.,.a6U;;; .... &.l:J .... -4-~U'- ........... _._ ....... _._ •• '::J 

evidence to have survived the event by 120 hours is 

considered to have predeceased the event. 

( 3) (a) Except as provided in subsection (4), if: 

( i) it is not established by clear and convincing 

evidence that one of two co-owners with tight of 

survivorship survived the other co-owner by 120 hours, 

one-half of the property passes as if one had survived by 
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120 hours and one-half as if the other had survived by 120 

hours; and 

(ii) there are more than two co-owners and it is not 

established by clear and convincing evidence that at least 

one of them survived the others by 120 hours, the property 

passes in the proportion that one bears to the whole number 

of co-owners. 

(b) For the purposes of this subsection (3), "'co-owners 

with right of survivorship" includes joint tenants, tenants 

by the entireties, and other co-owners of property or 

accounts held under circumstances that entitle one or more 

to the whole of the property or account on the death of the 

other or others. 

(4) This section does not apply if: 

(a) the governing instrument contains language dealing 

explicitly with simultaneous deaths or deaths in a common 

disaster and that language is operable under the facts of 

the case; 

(b) the governing instrument expressly indicates that 

an individual is not required to survive an event, including 

the death of another individual, by any specified period or 

expressly requires the individual to survive the event by a 

specified period; 

(c) the imposition of a 120-hour requirement of 

survival would cause a nonvested property interest or a 
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power of appointment to fail to qualify for validity under 

70-l-802(l)(a), (2)(a), or (3)(a) or to become invalid undec 

70-l-802(l)(b), (2)(b), or (3)(b); or 

(d) the application of this section to multiple 

governing instruments would result in an unintended failure 

or duplication of a disposition. 

(5) (a) A payer or other third party is not liable for 

having made a payment or transferred an item of property or 

any other benefit to a beneficiary designated in a governing 

instrument who, under this section, is not entitled to the 

payment or item of property, or for having taken any other 

action in good faith reliance on the beneficiary•s apparent 

entitlement under the terms of the governing instrument, 

before the payer or other third party received written 

notice of a claimed lack of entitlement under this section. 

A payor or other third party is liable for a payment made or 

other action taken after the payor or other third party 

received written notice of a claimed lack of entitlement 

under this section. 

(b) Written notice of a claimed lack of entitlement 

under subsection (S)(a) must be mailed to the payor 1 s or 

other third party's main office or home by certified mail, 

return receipt requested, or served upon the payor or other 

third party in the same maOner as a summons in a civil 

action. Upon receipt of written notice of a claimed ldck of 
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entitlement under this section, a pa.yor or other third party 

may pay any amount owed or transfer or deposit any item of 

property held by it to or with the court having jurisdiction 

of the probate proceedings relating to the decedent's estate 

or, if no proceedings have been commenced, to or with the 

court having jurisdiction of probate proceedings relating to 

decedents• estates located in the county of the decedent's 

residence. The court shall hold the funds or item of 

property and, upon its determination under this section, 

shall order disbursement in accordance with the 

determination. Payments, transfers, or deposits Rldde to or 

with the court discharge the payer or other third party from 

all claims for the value of amounts paid to or items of 

property transferred to or deposited with the court. 

(6) (a) A person who purchases property for value and 

without notice or who receives a payment or other item of 

property in partial or full satisfaction of a legally 

enforceable obligation is neither obligated under this 

section to return the payment, item of property, or benefit 

nor liable under this section for the amount of the payment 

or the value of the item of property or benefit. However, a 

person who, not for value, receives a payment, i tern of 

property, or other benefit to which the person is not 

entitled under this section is obligated lo return the 

payment, item of property, or benefit, or is personally 
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liable for the amount of the payment or the value of the 

item of property or benefit, to the person who is entitled 

to it under this section. 

(b) If this section or any part of this section is 

preempted by federal law with respect to a payment, an item 

of property, or any other benefit covered by this section, a 

person who, not for value, receives the payment, item of 

property, or other benefit to which the person is not 

entitled under this section is obligated to return the 

payment, item of property, or benefit, or is personally 

liable for the amount of the payment or the value of the 

item of property or benefit, to the person who would have 

been entitled to it were this section or part of this 

section not preempted. 

NEW S~G'J'ION. Section 63. Power of appointaent 

meaning of specific reference requireaent. If a governing 

instrument creating a power of appointment expressly 

reauires that the oower be PXPr~isPrl h~ ~ rPfPrPnPP. ~n 

express reference, or a specific reference to the power or 

its source, it is presumed that the donor's intention, in 

requiring that the donee exercise the power by making 

reference to the particular power or to the creating 

instrument, was to prevent an inadvertent exercise of the 

power. 

NEW SECTION. Section 64. Class gifts construed to 
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accord with intestate succession. (1) Adopted individuals 

and individuals born out of wedlock and their respective 

descendants if appropriate to the class are included in 

class gifts and other terms of relationship in accordance 

with the rules for intestate succession. Terms of 

relationship that do not differentiate relationships by 

blood from those by affinity, such as "uncles", "aunts", 

•nieces•, or •nephews•, are construed to exclude relatives 

by affinity. Terms of relationship that do not differentiate 

relationships by the half blood from those by the whole 

blood, such as "brothers•, "sisters", "nieces", or 

11 nephews•, are construed to include both types of 

relationships. 

(2) In addition to the requirements of subsection (1), 

in construing a dispositive provision of a transferor who is 

not the natural parent, an individual born to the natural 

parent is not considered the child of that parent unless the 

; nn; u; ,:I•_!~, ! ~ •.~-e-~ ~---~~!.~ ~ .................. ,,, .. ,. "' ·--··-- -- - ... .,, ..... 1 ~ ----:11----
household of that natural parent or of that parent's parent, 

brother, sister, spouse, or surviving spouse. 

(3) In addition to the requirements of subsection (1), 

in construing a dispositive provision of a transferor who is 

not the adopting parent, an adopted individual is not 

considered the child of the adopting parent unless the 

adopted individual lived while a minor, either before or 
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after the adoption, as a regular member of the household of 

the adopting pa<ent. 

NEW SECTION. Section 65. Life insu<ance -- <eti<eaent 

plan account with POD designation -- transfer-an-death 

registration -- deceased beneficiary. (1) As used in this 

section, the following definitions apply: 

(a) "Alternative beneficiary designation" means a 

beneficiary designation that is expressly created by the 

governing instrument and that under the terms of the 

governing instrument may take effect instead of another 

beneficiary designation on the happening of one or more 

events, including survival of the decedent or failure to 

survive the decedent, whether an event is expressed in 

condition-precedent, 

form. 

condition-subsequent, or any other 

(b) "Beneficiary" means the beneficiary of a 

beneficiary designation and includes: 

(i} a class member if the beneficiary designation is in 

the form of a class gift; and 

(ii) an individual or class member who was deceased at 

the time the beneficiary designation was executed as well as 

an individual or class member who was then living but who 

failed to survive the decedent. 

(c) "Beneficiary designation" includes an alternative 

beneficiary designation and a beneficiary designation in the 
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fo<m of a class gift. 

(d) "Class member 11 includes an individual who fails to 

survive the decedent but who would have taken under a 

beneficiary designation in the form of a class gift had the 

individual survived the decedent. 

(e) "Stepchild" means a child of the decedent's 

surviving, deceased, or former spouse but not a child of the 

decedent. 

(f) "Surviving beneficiary" or· "surviving descendant" 

means a beneficiary or a descendant who neither p~edeceased 

the decedent nor is considered to have predeceased the 

decedent unde< [section 62]. 

(2) If a beneficiary fails to survive the decedent and 

is a grandparent, a descendant of a grandparent, O< a 

stepchild of the decedent, the following provisions apply: 

(a) Except as provided in subsection (2)(d), if the 

beneficiary designation is not in the form of a class gift 

and the deceased beneficiary leaves surviving descendants, a 

substitute gift is created in the beneficiary's surviving 

descendants. They take by representation the property to 

which the beneficiary would have been entitled had the 

beneficiary survived the decedent. 

(b) Except as provided in subsection (2)(d), if the 

beneficiary designation is in the form of a class gift, 

other than a beneficiary designation to "issue 11
, 
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"descendants", "heirs of the body", "heirs", "next of kin", 

"relatives•, or •family 11 or a class described by language of 

similar import, a substitute gift is created in the deceased 

beneficiary or beneficiary 1 s surviving descendants. The 

property to which the beneficiaries would have been entitled 

had all of them survived the decedent passes to the 

surviving beneficiaries and the surviving descendants of the 

deceased beneficiaries. Each surviving beneficiary takes the 

share to which the surviving beneficiary would have been 

entitled had the deceased beneficiaries survived the 

decedent. Each deceased beneficiary 1 s surviving descendants 

who are substituted for the deceased beneficiary take by 

representation the share to which the deceased beneficiary 

would have been entitled had the deceased beneficiary 

survived the decedent. For purposes of this subsection (b), 

"deceased beneficiary" 

survive the decedent 

descendants. 

means a class member who failed to 

and left one or more surviving 

(c) For the purposes of [section 61], words of 

survivorship, such as in a beneficiary designation to an 

individual "if the individual survives me" or in a 

beneficiary designation to wmy surviving children", are not, 

in the absence of additional evidence, a sufficient 

indication of an intent contrary to the application of this 

section. 
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(d) If a governing instrument creates an alternative 

beneficiary designation 

designation for which a 

with respect to a 

substitute gift is 

beneficiary 

crea·ted by 

subsection ( 2)(a) or (2)(b), the substitute gift is 

superseded by the alternative beneficiary designation only 

if an expressly designated beneficiary of the alternative 

beneficiary designation is entitled to take. 

(3) If, under subsection (2), substitute gifts are 

created and not superseded with respect to more than one 

beneficiary designation and the beneficiary designations are 

alternative beneficiary designations, one to the other, the 

determination of which of the substitute gifts takes effect 

is resolved as follows: 

(a) Except as provided in subsection (3)(b), the 

property passes undec the primary substitute gift. 

(b) If there is a younger-generation beneficiary 

designation, the property passes under the 

younger-generation substitute gift and not under the primary 

substitute gift. 

(c) As used in this subsection (3), the following 

definitions apply: 

( i) "Primary beneficiary designation 11 means the 

beneficiary designation that would have taken effect had all 

the deceased beneficiaries of the alternative beneficiary 

designations who left surviving descendants survived the 
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decedent. 

(ii) 0 Primary substitute gift" means the substitute gift 

created with respect to the primary beneficiary designation. 

(iii) "Younger-generation beneficiary designation" means 

a beneficiary designation that: 

(A) is to a descendant of a beneficiary of the primary 

beneficiary designation; 

(B) is an alternative beneficiary designation with 

respect to the primary beneficiary designation: 

(C) is a beneficiary designation for which a substitute 

gift is created; and 

(D) would have taken effect had all the deceased 

beneficiaries who left surviving descendants survived the 

decedent except the deceased beneficiary or beneficiaries of 

the primary beneficiary designation. 

(iv) "Younger-generation substitute gift" means 

substitute gift created with respect to 

younger-generation beneficiary designation. 

the 

the 

(4) (a) A payor is pcotected from liability in making 

payments under the terms of the beneficiary designation 

until the payer has received written notice of a claim to a 

substitute gift under this section. Payment made before the 

receipt of written notice of a claim to a substitute gift 

under this section discharges the payor, but not the 

recipient, from all claims for the amounts paid. A payor is 
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liable for a payment made after the payer has received 

written notice of the claim. A recipient is liable for a 

payment received, whether or not written notice of the claim 

is given. 

(b) The written notice of the claim must be mailed to 

the payor's main office or home by certified mail, return 

receipt requested, or served upon the payor in the same 

manner as a summons in a civil action. Upon receipt of 

written notice of the claim, a payor may pay any amount owed 

by it to the court having jurisdiction of the probate 

proceedings relating to the decedent's estate or, if no 

proceedings have been commenced, to the court having 

jurisdiction of probate proceedings relating to decedents' 

estates located in the county of the decedent's residence. 

The court shall hold the funds and, upon its determination 

under this section, shall order disbursement in accordance 

with the determination. Payment made to the court discharges 

the payer from all claims for the amounts paid. 

(5) (a) A person who purchases property for value and 

without notice or who receives a payment or other item of 

property in partial or full satisfaction of a legally 

enforceable obligation is neither obligated under this 

section to return the payment, item of property, or benefit 

nor liable under this section for the amount of the payment 

or the value of the item of property or benefit. However, a 
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receives a payment, item of 

which the person 1s not 

is obligated to return lhe 

payment, item of property, or benefit, or is personally 

liable for the amount of the payment or the value of the 

item of property or benefit, to the person who is entitled 

to it under this section. 

(b) If this section or any part of this section is 

preempted by federal law with respect to a payment, an item 

of property, or any other benefit covered by this section, a 

person who, not for value, receives the payment, item of 

property, or other benefit to which the person is not 

entitled under this section is obligated to return the 

payment, item of property, or benefit, or is personally 

liable for the amount of the payment or the value of the 

item of property or benefit, to the person who would have 

been entitled to it were this section or part of this 

=~~~~~~ n~~ ~r~~-~~arl 

NEW SECTION. Section 66. Survivorship with respect to 

future interests under ter11& of trust -- substitute takers. 

(1) As used in this section, the following definitions 

apply: 

(a) "Alternative future interest" means an expressly 

created future interest that may take effect in possession 

or enjoyment instead of another future interest on the 
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happening of one or more events, including survival of 

event or failure to survive an event, whether an event 

expressed in condition-precedent, condition-subsequent, 

an 

is 

or 

any other form. A residuary clause in a will does not create 

an alternative future interest with respect to a future 

interest created in a nonresiduary devise in the will, 

whether or not the will specifically provides that lapsed or 

failed devises are to pass under the residuary clause. 

(b) •aeneficiary• means the beneficiary of a future 

interest and includes a class member if the future interest 

is in the form of a class gift. 

(c) •class member" includes an individual who fails to 

survive the distribution date but who would have taken under 

a future interest in the form of a class gift had the 

individual survived the distribution date. 

(d} "Distribution date" with respect to a future 

interest means the time when the future inter·est is to take 

effect in possession or enjoyment. The distribution date 

need not occur at the beginning or end of a calendar day, 

but may occur at a time during the course of a day. 

(e) 11 Future interest" includes an alternative future 

interest and a future interest in the form of a class gift. 

(f) "Future interest undec the terms of a trust" means 

a future interest that was created by a transfer creating a 

trust or to an existing trust or by an exercise of a power 
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of appointment to an existing trust that directs the 

continuance. of an existing trust, designates a beneficiary 

of an existing trust, or creates a trust. 

(g) "Surviving beneficiary" or 11 survivin9 descendant'' 

means a beneficiary or a descendant who neither predeceased 

the distribution date nor is considered to have predeceased 

the distribution date under [section 62]. 

(2) A future interest under the terms of a trust is 

contingent on the beneficiary surviving the distribution 

date. If a beneficiary of a future interest under the terms 

of a trust fails to survive the distribution date, the 

following provisions apply: 

la) Except as provided in subsection I 2 l ( d l, if the 

future interest is not in the form of a class gift and the 

deceased beneficiary leaves surviving descendants, a 

substitute gift is created in the beneficiary's surviving 

descendants. They take by representation the property to 

which the beneficiary would have been entitled had the 

beneficiary survived the distribution date. 

(b) Except as provided in subsection (2)(d), if the 

future interest is in the form of a class gift, other than a 

future interest to "issue", ''descendants'', "heirs of the 

body", "heirs .. , "next of kin", "relatives", or "family" or a 

class described by language of similar import, a substitute 

gift is created in the deceased beneficiary or beneficiary's 
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surviving descendants. The property to which the 

beneficiaries would have been entitled had all of them 

survived the distribution date passes to the surviving 

beneficiaries and the surviving descendants of the deceased 

beneficiaries. Each surviving beneficiary takes the share to 

which the surviving beneficiary would have been entitled had 

the deceased beneficiaries survived the distribution date. 

Each deceased beneficiary's surviving descendants who are 

substituted for the deceased beneficiary take by 

representation the share to which the deceased beneficiary 

would have been entitled had the deceased beneficiary 

survived the distribution date. For purposes of this 

subsection (2), "deceased beneficiary" means a class member 

who failed to survive the distribution date and left one or 

more surviving descendants. 

(c) For the purposes of [section 61J, words of 

survivorship attached to a future interest are not, in the 

absence of additional evidence, a sufficient indication of 

an intent contrary to the application of this section. Words 

of survivorship include words of survivorship that relate to 

the distribution date or to an earlier or an unspecified 

time, whether those words of survivorship are expressed in 

condition-precedent, condition-subsequent, or any 

form. 

other 

(d) If a governing instrument creates an alternative 

-ll8- SB 119 



l 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0119/03 

future interest with respect to a future interest for which 

a substitute gift is created by subsection (2)(a) or (2)(b), 

the substitute gift is superseded by the alternative future 

interest only if an expressly designated beneficiary of the 

alternative future interest is entitled to take in 

possession or enjoyment. 

(3) If, under subsection (2), substitute gifts are 

created and not superseded with respect to more than one 

future interest and the future interests are alternative 

future interests, one to the other, the determination of 

which of the substitute gifts takes effect is resolved as 

follows: 

(a) Except as provided in subsection {3)(b), the 

property passes under the primary substitute gift. 

(b) If there is a younger-generation future interest, 

the property passes under the younger-generation substitute 

gift and not under the primary substitute gift. 

(c) As used in this suosect10,1 131, ,: - .. 1 -· •• -~ .,_...,_.__._ ....... ~-•-:, 

definitions apply: 

(i) •primary future interest" means the future interest 

that would have taken effect had all the deceased 

beneficiaries of the alternative future interests who left 

surviving descendants survived the distribution date. 

(ii) "Primary substitute gift" means the substitute gift 

created with respect to the primary future interest. 
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interest" means a 

(A) is to a descendant of a beneficiary of the primary 

future interest; 

(B) is an alternative future interest with respect to 

the primary future interest; 

(C) is a future interest for which a substitute gift is 

created; and 

(D) would have taken effect had all the deceased 

beneficiaries who left surviving descendants survived the 

distribution date except the deceased beneficiary or 

beneficiaries of the primary future interest. 

(iv) •Younger-generation substitute gift" means the 

substitute gift created with respect to the 

younger-generation future interest. 

(4) If, after the application of subsections (2) and 

(3), there is no surviving taker, the property passes in the 

followina order: 

(a) if the trust was created in a nonresiduary devise 

in the transferor's will or in a codicil to the transferor's 

will, the property passes under the residuary clause in the 

transferor's will. For purposes of this section, the 

residuary clause is treated as creating a future interest 

under the terms of a trust. 

(b) if no taker is produced by the application of 
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subsection {4)(a}, the property passes to the transferor's 

heirs under (section 70]. 

NEW SECTION. Section 6?. Class gifts to "descendants•, 

•issue•, or •heirs of the body• -- for■ of distribUtion if 

none specified. If a class gift in favor of "descendants", 

"issue", or "heirs of the body" does not specify the manner 

in which the property is to be distributed among the class 

members, the property is distributed among the class members 

who are living when the interest is to take effect in 

possession or enjoyment in such shares as they would receive 

under the applicable law of intestate succession if the 

designated ancestor had then died intestate owning the 

subject matter of the class gift. 

NEW SECTION. Section 68. Representation -- per capita 

at each gene~ation per atirpes. (1) As used in this 

section, the fol.lowing- definitions apply: 

(a) .. Deceased childN or "deceased descendant" means a 

child or a descendant who either predeceased the 

distribution date or is considered to have predeceased the 

distribution date under [section 62]. 

(b) "Distribution date", with respect to an interest, 

means the time when the interest is to take effect in 

possession or enjoyment. The distribution date need not 

occur at the beginning or end of a calendar day but may 

occur at a time during the course of a day. 
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child", or 

a child, or a 

descendant who neither predeceased the distribution date nor 

is considered to have predeceased 

under [section 62]. 

the distribution date 

I 2) (a) If an---appiieable--statttte--or a governing 

instrument calls for property to be distributed •by 

representat~en•--or "per capita at each generation .. , the 

property is divided into as many equal shares as there are: 

(i) surviving descendants in the generation nearest to 

the designated ancestor that contains one or more surviving 

descendants; and 

(ii) deceased descendants in the same generation who 

left surviving descendants, if any. 

(b) Each surviving descendant in the nearest generation 

is allocated one share. The remaining shares, if any, are 

combined and then divided in the same manner among the 

surviving descendants of the deceased descendants as if the 

surviving descendants who were allocated a share and their 

surviving descendants had predeceased the distribution date. 

13) (a) If AN APPLICABLE STATUTE OR a governing 

instrument calls for property to be distributed "BY 

REPRESENTATIONR OR "per stirpes", the property is divided 

into as many equal shares as there are: 

Ii) surviving children of the designated ancestor; and 

-122- SB 119 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

io 

19 

20 

21 

22 

23 

24 

25 

SB 0119/03 

(ii) deceased children who left surviving descendants. 

(b) Each surviving child is allocated one share. The 

share of each deceased child with surviving descendants is 

divided in the same manner, with subdivision repeating at 

each succeeding generation until the property is fully 

allocated among surviving descendants. 

(4) For the purposes of subsections (2) and (3), an 

individual who is deceased and left no surviving descendant 

is disregarded and an individual who leaves a surviving 

ancestor who is a descendant of the designated ancestor is 

not entitled to a share. 

NEW SECTION. Section 69. ilorthier title doctrine 

abolished. The doctrine of worthier title is abolished as a 

rule of law and as a rule of construction. Language in a 

governing instrument describing the beneficiaries of a 

disposition as the transferor's 11 heirs 11
, "heirs at law", 

"next of kin", Ndistributees", "relatives", or "family'' or 

.1.auyuayt:: 
~ •; - - --L ..,. _____ .._ ____ ..__ --

U.L ::,OLIII.I...Lll:II.I. .I.HI..,,_,._._ .._..._,...,.,. ,.._..,_ ._.L._..,. __ -• J:'•---•-,:-'.:.i•.--e-~:,.· 

create a reversionary interest in the transferor. 

NEW SECTION. Section 70. Puture interests in •heirs• 

and like. If an applicable statute or a governing instrument 

calls for a future distribution to or creates a future 

interest in a designated individual's 11 heirs", "heirs at 

law'', "next of kin", ''relatives", or "family" or language of 

similar import, the property passes to those persons, 
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including the state under 72-2-207, and in such shares as 

would succeed to the designated individual's intestate 

estate under the intestate succession law of the designated 

individual's domicile in effect at the time the disposition 

is to take effect in possession or enjoyment as if the 

designated individual died at that time. If the designated 

individual 1 s surviving spouse is living but is remarried at 

the time the disposition is to take effect in possession or 

enjoyment, the surviving spouse is not an heir of the 

designated individual. 

NEW SECTION. Section 71. Revocation of probate and 

nonprobate transfers by divorce -- no revocation by other 

changes of circuastances. (1) As used in this section, the 

following definitions apply: 

(a) NOisposition or appointment of property" includes a 

transfer of an item of property or any other benefit to d 

beneficiary designated in a governing instrument. 

I ... \ "n; ur.rra Annulman+- 11 ft'IA.=ona ,t;unrro 

annulment, or dissolution or declaration of invalidity of a 

marriage that would exclude the spouse as a surviving spouse 

within the meaning of 72-2-103. A decree of separation that 

does not terminate the status of husband and wife is not a 

divorce for purposes of this section. 

(c) "Divorced individual" includes an individual whose 

marriage has been annulled. 
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(d) "Governing instrument" means a governing instrument 

executed by the divorced individual before the divorce or 

annulment of the individual 1 s marriage to the individual's 

former spouse. 

(e) "Relative of the divorced individual 1 s forrnet" 

spouse" means an individual who is related to the divorced 

individual's former spouse by blood, adoption, or affinity 

and who, after the divorce or annulment, is not related to 

the divorced individual by blood, adoption, or affinity. 

{f) 11 Revocable", with respect to a disposition, 

appointment, provision, or nomination, means one under which 

the divorced individual, at the 

annulment, was alone empowered, 

time of the divorce or 

by law or under the 

governing instrument, to cancel the designation in favor of 

the individual's former spouse or former spouse"s relative, 

whether or not the divorced individual was then empowered to 

designate the divorced 

individual's former spouse 

individual in 

or in place 

place 

of the 

of the 

former 

spouse's relative and whether or not the divorced individual 

then had the capacity to exercise the power. 

(2) Except as provided by the express terms of a 

governing instrument, a court order, or a contract relating 

to the division of the marital estate made between the 

divorced individuals before or after the marriage, divorce, 

or annulment, the divorce or annulment of a marriage: 
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(a) revokes any revocable: 

(i) disposition or appointment of property made by a 

divorced individual to the individual's former spouse in a 

governing instrument and any disposition or appointment 

created by law o~ in a governing instrument to a relative of 

the divorced individual's former spouse; 

(ii) provision in a governing instrument conferring a 

general or nongeneral power of appointment on the divorced 

individual's former spouse or on a relative of the divorced 

individual's former spouse; and 

(iii) nomination in a governing instrument that 

nominates a divorced individual's former spouse or a 

relative of the divorced individual's former spouse to serve 

in any fiduciary or representative capacity, including a 

personal representative, executor, trustee, conservator, 

agent, or guardian; and 

(b) severs the interests of the former spouses in 

property held by them at the time of the divorce or 

annulment as joint tenants with the right of survivorship 

and transforms the interests of the former spouses into 

tenancies in common. 

(3) A severance under subsection (2)(b) does not affect 

any third-party interest in property acquired for value and 

in good faith reliance on an apparent title by survivorship 

in the survivor of the former spouses unless a writing 
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declaring the severance has been noted, registered, filed, 

or recorded in records appropriate to the kind and location 

of the property, which records are relied upon, in the 

ordinary course of transactions involving such property, as 

evidence of ownership. 

(4) Provisions of a governing instrument that are not 

revoked by this section are given effect as if the former 

spouse and relatives of the former spouse disclaimed the 

revoked provisions or, in the case of a revoked nomination 

in a fiduciary or representative capacity, as if the former 

spouse and relatives of the former spouse died immediately 

before the divorce or annulment. 

(5) Provisions revoked solely by this section are 

revived by the divorced individual 1 s remarriage to the 

former spouse or by a nullification of the divorce or 

annulment. 

{6) No change of circumstances other than as described 

in this section and in 72-2-104 effects a revocation. 

(7) (a) A payor or other third party is not liable for 

having made a payment or transferred an item of property or 

any other benefit to a beneficiary designated in a governing 

instrument affected by a divorce, annulment, or remarriage, 

or for having taken any other action in good faith reliance 

on the validity of the governing instrument, before the 

payer or other third party received written notice of the 
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divorce, annulment, or remarriage. A payer or other third 

party is liable for a payment made or other action taken 

after the payer or other third party received written notice 

of a claimed forfeiture or revocation under this section. 

(b) Written notice of the divorce, annulment, or 

remarriage under subsection (7)(a) must 

payer's or other third party 1 s main 

be mailed to the 

office or home by 

certified mail, return receipt requested, or served upon the 

payor or other third party in the same manner as a summons 

in a civil action. Upon receipt of written notice of the 

divorce, annulment, or remarriage, a payer or other third 

party may pay any amount owed or transfer or deposit any 

item of property held by it to or with the court having 

jurisdiction of the probate proceedings relating to the 

decedent's estate or, if no proceedings have been commenced, 

to or with the court having jurisdiction of probate 

proceedings relating to decedents' estates located in the 

county of the decedent•s residence. The court shall hold the 

funds or item of property and, upon its determination under 

this section, shall order disbursement or transfer in 

accordance with the determination. Payments, transfers, or 

deposits made to or with the court discharge the payer or 

other third party from all claims for the value of amounts 

paid to or items of property transferred to or deposited 

with the court. 
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(8) (a) A person who purchases property from a former 

spouse, relative of a former spouse, or any other person for 

value and without notice or who receives from a former 

spouse, relative of a former spouse, or any other person a 

payment or other item of property in partial or full 

satisfaction of a legally enforceable obligation is neither 

obligated under this section to return the payment, item of 

property, or benefit nor liable under this section for the 

amount of the payment or the value of the item of property 

or benefit. However, a former spouse, relative of a former 

spouse, or other person who, not for value, received a 

payment, item of property, or other benefit to which that 

person is not entitled under this section is ob~igated to 

return the payment, item of property, or benefit, or is 

personally liable for the amount of the payment or the value 

of the item of property or benefit, to the person who is 

entitled to it under this section~ 

(bl If this section or any part of this section is 

preempted by federal law with respect to a payment, an item 

of property, or any other benefit covered by this section, a 

formec spouse, relative of the former spouse, or any other 

person who, not for value, received a payment, item of 

property, or other benefit to which that person is not 

entitled under this section is obligated to return that 

payment, item of property, or benefit, or is personally 
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liable for the amount of the payment or the value of the 

item of property or benefit, to the person who would have 

been entitled to it were this section or part of this 

section not preempted. 

NEW SECTION. Section 72. Honorary trusts -- trusts tor 

pets. (1) A trust for a noncharitable corporation or 

unincorporated society or for a lawful noncharitable purpose 

may be performed by the trustee for 21 years but no longer. 

whether or not there is a beneficiary who can seek the 

trust•s enforcement or termination and whether or not the 

terms of the trust contemplate a longer duration. 

(2) Subject to the provisions of this subsection, a 

trust for the care of a designated domestic or pet animal 

and the animal's offspring is valid. Except as expressly 

provided otherwise in the trust instrument, the following 

provisions apply: 

(a) No portion of the principal or income may be 

converted to the use of the trustee or to any use other than 

for the benefit of a covered animal. 

{b) The trust terminates at the earlier of 21 years 

after the trust was created or when no living animal 

covered by the trust. 

1S 

(c) Upon termination, the trustee shall transfer the 

unexpended trust property in the following order: 

(i) as directed in the trust instrument; 
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(ii) if the trust was created in a nonresiduary clause 

in the transferor's will or in a codicil to the transferor's 

will, under the residuary clause in the transferor's will; 

and 

(iii) if no taker is produced by the application of 

subsection (2)(c)(i) or (2)(c)(ii), to the transferor's 

heirs under (section 70]. 

(d) For the purposes of (section 66], the residuary 

clause is treated as creating a future interest under the 

terms of a trust. 

(e) The intended use of the principal or income may be 

enforced by an individual designated for that purpose in the 

trust instrument or, if none, by an individual appointed by 

a court upon application to it by an individual. 

(f) Except as ordered by the court or required by the 

trust instrument, no filing, report, registration, periodic 

accounting, separate maintenance of funds, appointment, or 

fee is required by reason of the existence of the fiduciary 

relationship of the trustee. 

(g) A governing instrument must be liberally construed 

to bring the transfer within the applicability of this 

section, to presume against the merely precatory or honorary 

nature of the disposition, and to carry out the general 

intent of the transferor. Extrinsic evidence is admissible 

in determining the transferor 1 s intent. 
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(h) A court may reduce the amount of the property 

transferred if it determines that that amount substantially 

exceeds the amount required for the intended use. The amount 

of the reduction, if any, passes as unexpended trust 

property under subsection (2)(c). 

(i) If no trustee is designated or no designated 

trustee is willing or able to serve, a court shall name a 

trustee. A court may order the transfer of the property to 

another trustee if required to ensure that the intended use 

is carried out and if no successor trustee is designated in 

the trust instrument or if no designated successor trustee 

agrees to serve or is able to serve. A court may also make 

such other orders and determinations as are advisable to 

carry out the intent of the transferor and the purpose of 

this section. 

Section 73. Section 72-3-212, MCA, is amended to read: 

•72-3-212. Inforaal probate -- clerk to aake findings. 

In an informal ~roceedin9 for orioinal nrohatP of~ will_ 

the clerk shall determine whether: 

(1) the application is complete; 

(2) the applicant has made oath or affirmation that the 

statements contained in the application are true to the best 

of h½e the applicant's knowledge and belief; 

(3) the applicant appears from the application to be an 

interested person as defined in 72-l-103ti¼t; 
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(4) on the basis of the statements in the application, 

venue is proper; 

( 5) an original, duly executed, and g,ppacently 

unrevoked will is in the clerk's possession; 

t6) any notice required by 72-3-106 has been given and 

that the application is not within 72-3-213(5); and 

(7) it appears from the application that the time limit 

for original probate has not expired." 

Section 74. Section 72-3-213, MCA, is amended to read: 

"72-3-213. Rules for grant or denial of informal 

probate. (1) A will whieh that appears to have the required 

signatures and which that contains an attestation clause 

showing that requirements of execution under 72-2-3027 

~i-i-383, or 72-2-306 have been met sha¼¼ must be probated 

without further proof. In other cases the clerk may assume 

execution if the will appears to be properly executed, or he 

may accept a sworn statement or affidavit of any person 

having knowledge of the circumstances of execution, whether 

or not the person was a witness to the will. 

(2) The application ~ha½½ must be denied if it 

indicates that a personal representative has been appointed 

in another county of this state or, except as provided in 

subsection (3) &e¼ew, if it appears that this or another 

will of the decedent has been the subject of a previous 

probate order. 
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(3) Informal probate of a will wh~eh ~ has been 

previously probated elsewhere may be granted at any time 

upon written application by any interested person, together 

with deposit of an authenticated copy of the will and of the 

statement probating it from the office or court where it was 

first probated. 

(4) A will from a place which!!!.!! does not provide for 

probate of a will after death and whieh that is not eligible 

for probate under 72-3-212 may be probated in this state 

upon receipt by the cleck of a duly authenticated copy of 

the will and a duly authenticated certificate of its legal 

custodian that the copy filed is a tcue copy and that the 

will has become operative under the law of the other place. 

(5) Application for informal probate which that relates 

to one or more of a known series of testamentary instcuments 

(other than a will and one or more codicils to the will}, 

the latest of which does not expressly revoke the earlier, 

ehai¼ must be declined." 

Section 75. Section 72-3-222, MCA, is amended to read: 

"72-3-222. Informal appointaent -- clerk to make 

findings. In informal appointment proceedings, the clerk 

mnet shall determine whether: 

( l) the application for informal appointment of a 

personal representative is complete; 

(2) the applicant has made oath or affirmation that the 
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statements contained in the application are true to the best 

of his the applicant 1 s knowledge and belief; 

(3) the applicant appears from the application to be an 

interested person as defined in 72-l-103t%±t; 

(4) on the basis of the statements in the application, 

venue is proper; 

(5) any will to which the requested appointment relates 

has been focmally or informally probated, but this 

requirement does not apply to the appointment of a special 

administrator; 

(6) any notice required by 72-3-106 has been given; 

(7) from the statements in the application, the person 

whose appointment is sought has priority entitling him the 

person to the appointment." 

Section 76. Section 72-11-101, MCA, is amended to cead, 

•72-11-101. Degrees of R¼ndred kinship -- how computed. 

The degree of kindred kinship is established by the number 
______ ,._. __ _ 
~ ........... ,.,. ... .L..., ...... , --~ ---• ------~~-- ;_ -~11=~ ~ A~nroo ~---------·· -- ------ - --~ 

Section 77. Section 72-11-102, MCA, is amended to read: 

•72-11-102. Begrees ~ of kindred kinship -- lineal 

and collateral eoneang~inity. ~he-series-0£-degrees-Eorffls 

the-r±ne;-the-ser±es-er--degrees There are two types of 

kinship, lineal and collateral. Lineal kinship, or the 

direct line of q9nsanguinity, is the relationship between 

personsL who--descend--trom one another-is-ea¼¼ed-direct-or 
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¼ineal-eonsan9ttini~y~ of whom is a descendant of the other. 

and---the--series--o~--degrees Collateral kinship is the 

relationship between persons people who do-not descend £rom 

one--ano~her-btt~-sprin9 fcom a common ancestor ¼s-eal¼ed-the 

eol¼atera¼ but are not in a direct line or--eol¼ateral 

eonsangainity." 

Section 78. Section 72-11-103, MCA, is amended to read: 

•12-11-103. Begrees---0£---Rindred-------aseend¼ng--and 

descending-direct-line Computation of degrees in lineal 

kinshiR- The diree~--¼ine--is--diwided--into-a-direee-¼ine 

deseendin9-and-a-direet--line--aseending degree of lineal 

kinship of two persons is c011puted by counting one degree 

for each person in the line of ascent g~ des~~~~ exclusive 

of the person from whom the computing begins. The child!~~ 

with regard to the parent, in the first degree; the 

grandchild is, with regard to the grandparent, in the is 

that--whieh-eonneets-an-aneestor-with-those-who-deseend-£rom 

hiMT-~h~ second deoree: is-tftat-wftieft-eeftft~ets-a-e@rseft-wi~h 

those-from-whMt-he-deseends and vice versa as to the parent 

and grandparent with regard to their respective children and 

grandchildren. 11 

Section 79. Section 72-11-104, MCA, is amended to read: 

•72-11-104. Begrees----ef----kinft~ed--------eefflp~~atien 

Computation of degrees in dir~et-lin~ collateral kinship. In 

~he-direet-¼ine-there-are--aa--many--de9rees--as--there--are 
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ge~eratiofts•--•htts7--~he-son-¼s-w±th-regard-to-~he-rather-¼n 

the-f~rst !!!!:. degree of collateral kinship of two persons is 

computed by commencing with one of the persons, ascending 

from that person to a common ancestor, descending from that 

ancestor to the other person, and counting one degree for 

each person in the line of ascent and in the line of 

descent, exclusive of the person from whom the computation 

begins.~--efte-grandson Siblings are related to each other in 

the second degree,~-and-viee-versa-with-regafd-~o-the-rather 

and-grandfather-~oward-the--sons--ftnd--grandsons uncle and 

niece are related to each other in the third degree, and 

first cousins are related to each other in the fourth 

degree." 

Section 80. Section 72-12-206, MCA, is amended to cead: 

"72-12-206. Fees and expenses -- by whom paid. When the 

validity or probate of a will is contested through court 

action, the attorney fees and expe"ees costs, as provided in 

25-10-201, incurred in defending the validity or probate of 

the will must be paid by the party contesting the validity 

or probate of the will7 if the will in probate is confirmed. 

If the probate is revoked, the costs, as provided in 

25-10-201, but not attorney fees, must be paid by the party 

who resisted the revocation or out of the property of the 

decedent, as the court directs.~ 

Section 81. Section 72-16-313, MCA, is amended to cead: 
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•72-16-313. Exeaptions of spouse and other relatives. 

(1) The clear value of all property distributed or passing 

to~ decedent 1 s surviving spouse is exempt. 

(2) The clear value of all property distributed or 

-passing to the £ollowin9 is eaempt~ 

(a) any child or lineal descendant of the decedent. A 

determination as to establishment of the paxent and child 

relationship or establishment of a person as a lineal 

descendant must be made in accordance with the rules for 

determining relationship for purposes of intestate 

succession under Title 72, chapter 2, part 2. 

(b) any efti¼d--~e--wftem stepchild, as defined in 

72-2-512, of the decedent, prior-to-the-tranafer7-stood-¼n 

the--mttttta¼¼y--aeRncw¼edged--re¼at¼onship--or--a--parent--or 

etepparentT provided the relationship began on or before the 

ehi~d~s stepchild's 18th birthday. 

(3) The following amounts are exempt: 

(a) property of the clear value of $7,000 transferred 

to each of the persons who have attained majority described 

in 72-16-321(1); and 

(b) property of the clear value of $1,000 transferred 

to each of the persons described in 72-16-321(2).'1 

Section 82. Section 72-36-206, MCA, is amended to cead: 

•72-36-206. Effects on real property transactions. (1) 

This section relates only to conveyances of real property to 
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or from a trust, and supplements, but does not modify other 

substantive provisions of chapters 33 through 36 relating to 

the creation or validity of trusts. ~h±s-seetio"-dees-fte~ 

a££ee~-~onverancee-recorded-pr±or-to-8etober-¼,-¼989o 

(2) Except as otherwise provided in chapters 33 through 

36, a conveyance of real property to a trustee designated as 

such in the conveyance vests the whole estate conveyed in 

the trustee, subject only to the trustee's duties. The 

beneficiaries of the trust take no estate or interest in the 

real prope~ty, but may determine or enforce the terms of the 

trust as provided in chapters 33 through 36. 

(3) An instrument creating or amending a trust need not 

be recorded, but may be if properly acknowledged. 

(4) If there is no clear reference to or designation of 

a grantee as trustee in a conveyance (nor in a separately 

recorded instrument recorded in the same county as th.e 

conveyance and describing the same property as described in 

the conveyance), the conveyance shall must be considered to 

be absolute to the grantee, in favor of purchasers or 

encumbrancers from the grantee, who were without actual 

knowledge and who acted for a valuable consideration, 

despite any valid trust which may existw 

( 5) Unless 

authority are 

limitations upon a trustee's power or 

set forth in the recorded conveyance of real 

property to the trustee or in a separate trust instrument 
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(or portion thereof, or abstract thereof) recorded in the 

same county, there are no limitations upon the trustee's 

power or authority to convey or encumber the real property 

in favor of third persons who were without actual knowledge 

and who acted for a valuable consideration. A separate trust 

instrument incorporated by reference in a conveyance to a 

trustee cannot limit the trustee's power or authority to 

convey or 

the trust 

encumber unless the limitations are set forth in 

instrument (or portion thereof or abStl:"aCt 

thereof) which is also recorded in the county where the real 

property is located~ An amendment to a recorded trust 

instrument may not affect the power or authority of a 

trustee to convey or encumber unless it is also recorded in 

the same place. 

(6) A subsequent conveyance from a person designated in 

the original conveyance as trustee (or from his successor 

trustee) conveys the whole estate vested in the trustee, 

except as limited by the terms of the conveyance. The 

identity of any successor trustee may be established by a 

recorded affidavit of the successor trustee specifying h~s 

the successor trustee's name and address and the date and 

circumstances of his succession, and confirming that he the 

successor trustee is currently lawfully serving in such that 

capacity, 

(7) In an action or proceeding by a third pe[son 
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involving the real property granted to a tcustee, the person 

designated as trustee in the original conveyance, or the 

successor trustee as established in subsection (6), or, if 

none, the person then actually serving as trustee, or, if 

none, any beneficiary designated by the court to represent 

the interests of the beneficiaries, shall be considered the 

only necessary representative of the trust and of all 

persons with an interest thereift in the trust. A judgment is 

binding upon and conclusive against the trust and all 

persons interested tftere%n in the trust as to all matters 

finally adjudicated in the judgment. 

(8) The designation of the name of a trust in a 

recorded conveyance vests the estate in the trustee of the 

trust. A subsequent conveyance may be made by the trustee. 

The identity of a party serving as trustee may be 

established by a recorded affidavit of the party or by other 

recorded instrument, specifying the trustee's name and 

address and confirming that he the party is currently 

serving as the trustee.ft 

NEW SECTION, Section 83. Nonprobate transfers on 

death. (1) A provision for a nonprobate transfer on death in 

an insurance policy, contract of employment, bond, mortgage, 

promissory note, certificated or uncertificated security, 

account agreement, custodial agreement, deposit agr_eement, 

compensation plan, pension plan, individual retirement plan, 
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employee benefit plan, trust, conveyance, deed of gift, 

marital property agreement, or other written instrument of a 

similar nature is nontestamentary. This subsection includes 

a written provision that: 

(a) money or other benefits due to, controlled by, or 

owned by a decedent before death must be paid after the 

decedent's death to a person whom the decedent designates 

either in the instrument or in a separate writing, including 

a will, executed either before or at the same time as the 

instrument or late~; 

(b) money due or to become due under the instrument 

ceases to be payable in the event of death of the promisee 

or the promisor before payment or demand; or 

(c) any property controlled by or owned by the decedent 

before death that is the subject of the instrument passes to 

a person the decedent designates either in the instrument or 

in a separate writing, including a will, executed either 

before or at the same time as the instrument or later. 

(2) This section does not limit rights of creditors 

under other laws of this state. 

NEW SECTION. Section 84. Definitions. In [sections 84 

through 102], the following definitions apply: 

(1) "Account" means a contract of deposit between a 

depositor and a financial institution and includes a 

checking account, savings account, certificate of deposit, 
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and share account. 

(2) 11 Agent 0 means a person authorized to make account 

transactions for a party. 

(3) "Beneficiary" means a person named as one to whom 

sums on deposit in an account are payable on request after 

death of all parties or for whom a party is named as 

trustee. 

{4) "Financial institution" means an organization 

authorized to do business under state or federal laws 

relating to financial institutions and includes a bank, 

trust company, savings bank, building and loan association, 

savings and loan company or association, and credit union. 

( 5) "Multiple-party account" means an account payable 

on request to one or more of two or more parties, whether or 

not a right of survivorship is mentioned. 

( 6) "Party" means a person who, by the terms of an 

account, has a present right, subject to request, to payment 

from the account other than as a beneficiary or agent. 

(7) "Payment" of sums on deposit includes withdrawal, 

payment to a party or third person pursuant to check or 

other request, and a pledge of sums on deposit by a party or 

a setoff, reduction, or other disposition of all or part of 

an account pursuant to a pledge. 

I B) "POD designation" means the designation of: 

(a) a beneficiary in an account payable on request to 
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one party during the party's lifetime and on the party's 

death to one or more beneficiaries or to one or more parties 

during their lifetimes and on death of all of them to one or 

more beneficiaries; or 

(b) a beneficiary in an account in the name of one or 

more parties as trustee fQr one or more beneficiaries if the 

relationship is established by the terms of the account and 

there is no subject of the trust other than the sums on 

deposit iu the account, whether or not payment to the 

beneficiary is mentioned. 

(9) "Receive", as it relates to notice to a financial 

institution, means receipt in the office or branch office of 

the financial institution in which the account is 

established or, if the terms of the account require notice 

at a particular place, in the place required. 

(10) "Request• means a request for payment that complies 

with all terms of the account, including specidl 

requirements concerning necessary siqnatures and reaulations 

of the financial institution; however, for purposes of 

(sections 84 through 102], if terms of the account condition 

payment on advance notice, a request for payment is treated 

as immediately effective and a notice of intent to withdraw 

is treated as a request for payment. 

(11) "Sums on deposit" means the balance payable on an 

account, including interest and dividends earned, whether or 
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not included in the current balance, and any deposit life 

insurance proceeds added to the account by reason of death 

of a party. 

( 12) 11 Terms of the account" includes the deposit 

agreement and other terms and conditions, including the 

form, of the contract of deposit. 

NEW SECTION. Section 85. Limitation on scope of 

[sections 84 th~ough 102). (Sections 84 through 1021 do not 

apply to: 

(1) an account established for a partnership, joint 

venture, or other organization for a business purpose; 

(2) an account controlled by one or more persons as an 

agent or trustee for a corporation, unincorporated 

association, or charitable or civic organization; or 

( 3) a fiduciary or trust account in which the 

relationship is established other than by the term~ of the 

account. 

NEW SECTION. Section 86. Types of account -- existing 

accounts. (l) An account may be for a single party or 

multiple parties. A multiple-party account may be with or 

without a right of survivorship between the parties. Subject 

to [section 91(3)], either a single-party account or a 

multiple-party account may have a POD designation, an agency 

designation, or both. 

(2) An account established before, on, or after (the 
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effective date of this act), whether in the form prescribed 

in [section 87) or in any other form, is either a 

single-party account or a multiple-party account, with or 

without right of survivorship and with or without a POD 

designation or an agency designation, within the meaning ot 

{ sections 84 through 102], and is governed by ( sections a·4 

through 102]. 

NEW SECTION. Section 87. Foras. (1) A contract of 

deposit that contains provisions in substantially the 

following form establishes the type of account provided, and 

the account is governed by the provisions of [sections 84 

through 102] applicable to an account of that type: 

UNIFORM SINGLE- OR MULTIPLE-PARTY ACCOUNT FORM 

PARTIES [Name One or More Parties): 

OWNERSHIP [Select One and Initial]: 

SINGLE-PARTY ACCOUNT 

MULTIPLE-PARTY ACCOUNT 

Parties own account in proportion to net 

contributions unless there is clear and convincing 

evidence of a different intent. HOWEVER, ANY ONE 

PARTY MAY WITHDRAW THE ENTIRE AMOUNT ON DEPOSIT IN 

THE ACCOUNT. FURTHER, ANY ONE PARTY MAY CHANGE THE 

TYPE OF ACCOUNT. 

RIGHTS AT DEATH (Select One and Initial]: 
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SINGLE-PARTY ACCOUNT 

At death of party, ownership passes as pdrt of 

party's estate. 

SINGLE-PARTY ACCOUNT WITH POD (PAY ON DEATH) 

DESIGNATION 

(Name One or Hore Beneficiaries): 

At death of party, ownership passes to POD 

beneficiaries and is not part of party's estate. 

MULTIPLE-PARTY ACCOUNT WITH RIGHT OF SURVIVORSHIP 

At death of party, ownership passes to surviving 

parties. 

MULTIPLE-PARTY ACCOUNT WITH RIGHT OF SURVIVORSHIP 

AND POD (PAY ON DEATH) DESIGNATION 

[Name One or More Beneficiaries): 

At death of last surviving party, ownership passes 

to POD beneficlar ies and is not pa·rt of last 

~utviving party's estate. 

MULTIPLE-PARTY ACCOUNT WITHOUT RIGHT OF SURVIVORSHIP 

At death of party, deceased party's ownership 

passes as part of deceased party's estate. 

AGENCY (POWER OF ATTORNEY) DESIGNATION 

Agents may make account transactions for parties 

but have no ownership or rights at death unless 
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named as POD beneficiaries. 

(To Add Agency Designation to Account1 Name one or 

More Agents J: 

[Select One And Initial]: 

., ••. AGENCY DESIGNATION SURVIVES 

DISABILITY OR INCAPACITY OF PARTIES 

••••• AGENCY DESIGNATION TERMINATES ON 

DISABILITY OR INCAPACITY OF PARTIES 

(2) A contract of deposit that does not contain 

provisions in substantially the form provided in subsection 

(1) is governed by the provisions of [sections 84 through 

1021 applicable to the type of account that most nearly 

conforms to the depositor's intent. 

NEW SECTION. Section 88. Designation of agent. (1) By 

a writing signed by all parties, the parties may designate 

as agent of all parties on an account a person other than a 

party. 

(2) Unless the terms of an agency designation provide 

that the authority of the agent terminates on disability or 

incapacity of a party, the agent's authority survives 

disability and incapacity. The agent may act for a disabled 

or incapacitated party until the authority of the agent is 

terminated. 

(3) Death of the sole party or last-surviving party 
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terminates the authority of an agent. 

NEW SECTION. Section 89. Applicability of [sections 90 

thcough 102}. The provisions of {sections 90 through 95] 

concerning beneficial ownership as between parties or as 

between parties and beneficiaries apply only to 

controversies between those persons and their creditors and 

other successor~ and do not apply to the right of those 

persons to payment as determined by the terms of the 

account. [Sections 96 through 102} govern the liability and 

setoff rights of financial institutions that make payments 

pursuant to it. 

NEW SECTION. Section 90. OWnership during lifetiae. 

( 1) In this section, "net contribution" of a party means the 

sum of all depo~its to an account made by or for the party, 

less all payments from the account made to or for the party 

that have not been paid to or applied to the use of another 

party and a proportionate share of any charges deducted from 

the account, plus a proportionate share of any interest or 

dividends earned, whether or not included in the current 

balance. The term includes deposit life insurance proceeds 

added to the account by reason of death of the party whose 

net contribution is in question. 

(2) During the lifetime of all parties, an account 

belongs to the parties in proportion to the net contribution 

of each to the sums on deposit unless there is clear and 
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convincing evidence of a different intent. As between 

parties married to each other, in the absence of proof 

otherwise, the net contribution of each is presumed to be an 

equal amount. 

I 3) A beneficiary in an account having a POD 

designation has no right to sums on deposit during the 

lifetime of any party. 

(4) An agent in an account with an agency designation 

has no beneficial right to sums on deposit. 

NEW SECTION. Sei:tion 91. RigMs at death. ( 1) Except 

as otherwise provided in (sections 84 through 102], un the 

death of a party,. sums on deposit in a multiple-party 

account belong to the surviving party or parties. If two or 

more parties survive and one is the surviving spouse of the 

decedent, the amount to which the decedent, immediately 

before death, was beneficially entitled under (section 90} 

belongs ta the surviving spouse. If two or more parties 

survive and none is the surviving spouse of the decedent, 

the amount to which the decedent, immediately before death, 

was beneficially entitled under [section 90] belongs to the 

surviving parties in equal shares and augments the 

proportion to which each survivor, immediately before the 

decedent's death, was beneficially entitled under [section 

90] and the right of survivorship continues between 

surviving parties. 

the 
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(2) In an account with a POD designation: 

(a) on the death of one of two or more parties, the 

rights in sums on deposit are governed by subsection (l); 

(b) on the death of the sole party or the last survivor 

of two or more parties, sums on deposit belong to the 

surviving beneficiary or beneficiaries. If two or more 

beneficiaries survive, sums on deposit belong to them in 

equal and undivided shares and there is no right of 

survivorship- in the event of the death of a beneficiary 

thereafter. If no beneficiary survives, sums on deposit 

belong to the estate of the last-surviving party. 

(3) Sums on deposit in a single-party account without a 

POD designation, or in a multiple-party account that, by the 

terms of the account, is without right of survivorship, are 

not affected by the death of a party, but the amount to 

which the decedent, immediately before death, was 

beneficially entitled under [section 90] is transferred as 

part of the decedent's estate. A POD designation in a 

multiple-party account without right of survivorship is 

ineffective. For purposes of this section, designation of an 

account as a tenancy in COllllDon establishes that the account 

is without right of survivorship. 

(4) The ownership right of a surviving party or 

beneficiary, or of the decedent 1 s estate, in sums on deposit 

is subject to requests for payment made by a party before 
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the party's death, whether paid by the financial institution 

before or after death or unpaid. The surviving party or 

beneficiary, or the decedent's estate, is liable to the 

payee of an unpaid request for payment. 'l'he liability is 

limited to a proportionate share of the amount transferred 

under this section, to the extent necessary to discharge the 

request for payment. 

NEW SECTION. Section 92. Al.teration of rights. ( l) 

Rights at death under [section 91] are determined by the 

type of account at the death of a party. The type of account 

may be altered by written notice given by a party to the 

financial institution to change the type of account or to 

stop or vary payment under the terms of the account. The 

notice must be signed by a party and received by the 

financial institution during the party's lifetime. 

(2) A right of survivorship arising from the express 

terms of the account, from [section 91], or from a POD 

designation may not be altered by will. 

NEW SECTION. Section 93. Accounts and transfers 

nontestaaentary. Except as provided in Title 72, chapter 2, 

part 7, or as a consequence of and to the extent directed by 

[section 941, a transfer resulting from the application of 

[section 91] is effective by reason of the terms of the 

account involved and [sections 84 through 102] and 1s not 

testamentary or subject to Title 72, chapters l through s. 
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NEW SECTION. Section 94. Rights of creditor-s and 

others. (1) If other assets of the estate are insufficient, 

a transfer resulting from a right of survivorship or POD 

designation under [sections 84 through 102) is not effective 

against the estate of a deceased party to the extent needed 

to pay claims against the estate and statutory allowances to 

the surviving spouse and children. 

(2) A surviving party or beneficiary who receives 

payment from an account after the death of a party i~ liable 

to account to the personal representative of the decedent 

for a proportionate share of the amount received to which 

the decedent, immediately before death, was beneficially 

entitled under [section 90], to the extent necessary to 

discharge the claims and allowances described in subsection 

(1) remaining unpaid after application of the de~edent's 

estate. A proceeding to assert the liability may not be 

commenced unless the personal representative has received a 

written demand by the surviving spouse, a creditor, a child, 

or a person acting for a child of the decedent. The 

proceeding must be commenced within 1 year after death of 

the decedent. 

{3) A surviving party or beneficiary against whom a 

proceeding to account is brought may join as a party to the 

proceeding a surviving party or beneficiary of any other 

account of the decedent. 
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(4) Sums recovered by the personal representative must 

be administered as part of the decedent's estate. This 

section does not affect the protection from claims of the 

personal representative or estate of a deceased party 

provided in (section 101] for a financial institution that 

makes payment in accordance with the terms of the account. 

NEW SECTION. Section 95. c ..... nity property and 

tenancy by entireties. (1) A deposit of community property 

in an account does not alter the community character of the 

property or community rights in the property, but a right of 

survivorship between parties married to each other that 

arises from the express terms of the account or [section 911 

may not be altered by will. 

(2) [Sections 84 through 102) do not affect the law 

governing tenancy by the entireties. 

NEW SECTION. Section 96. Authority of financial 

institution. A financial institution may enter into a 

contract of deposit for a multiple-party account to the same 

extent it may enter into a contract of deposit for a 

single-party account and may provide for a POD designation 

and an agency designation in either a single-party account 

or a multiple-party account. A financial institution need 

not inquire as to the source of a deposit to an account or 

as to the proposed application of a payment from an account. 

NEW SECTION. Section 97. Payment on aultiple-party 
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account. A financial institution, on request, may pay sums 

on deposit in a multiple-party account to: 

(1) one or more of the parties, whether or not another 

party is disabled, incapacitated, or deceased when payment 

is requested and whethe·r or .not the party making the request 

survives another party; or 

(2) the personal representative,-*£-a"y7-or,-if-there 

is-none,-the-he½ra-er-devisees-0£--a--deeeesed--party OR A 

SUCCESSOR CLAIMING UNDER 72-3-llQ_l_ if proof of death is 

presented to the financial institution, showing that the 

deceased party was the survivor of all other persons named 

on the account as either a party or beneficiary, unless the 

account is without right of survivorship under (section 91}. 

NEW SECTION. Section 98. Payaent on POD designation. A 

financial institution, on request, may pay sums on deposit 

in an account with a POD designation to: 

( 1) one or more of the parties, whether or not another 

party is disabled, incapacitated, or deceased when the 

payment is requested and whether or not a party survives 

another party; 

12) the beneficiary or beneficiaries, if proof of death 

is presented to the financial institution, showing that the 

beneficiary or beneficiaries survived all persons named as 

parties; or 

(3) the personal representative, if any, or, if there 

-155- SB 119 

1 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

1 A 

19 

20 

21 

22 

23 

24 

25 

SB 0119/0J 

is none, the heirs or devisees of a deceased party, if proof 

of death is presented to the financial institution, showing 

that the deceased party was the survivor of all other 

persons named on the account as either a 

beneficiary. 

party or 

NEW SECTION. Section 99. Payaent to designated agent. 

A financial institution, on request of an agent under an 

agency designation for an account, may pay to the agent sums 

on deposit in the account, whether or not a party is 

disabled, incapacitated, or deceased when the request is 

made or received and whether or not the authority of the 

agent terminates on the disability or incapacity of a party. 

NEW SECTION. Section 100. Payaeot to ■inoc. If a 

financial institution is required or permitted to make 

payment pursuant to [sections 84 through 102) to a minor 

designated as a beneficiary, payment may be made pursuant to 

the Montana Uniform Transfers to Minors Act, Title 72, 

,-.h:::a,r.+-.,. .. -,,e 
- ·--~ ---

NEW SECTION. Section 101. Dischacge. (1) Payment made 

pursuant to (sections 84 through 102] in accordance with the 

type of account discharges the financial institution from 

all claims for amounts so paid, whether or not the payment 

is consistent with the beneficial ownership of the account 

as between parties, beneficiaries, or their successors. 

Payment may be made whether or not a party, beneficiary, or 
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agent is disabled, incapacitated, or deceased when payment 

is requested, received, or made. 

( 2) Protection under this sect ion does not extend to 

payments made after a financial institution has received 

written notice from a party, or from the person,;;11 

representative, surviving spouse, or heir or devisee of a 

deceased party, to the effect that payments in accordance 

with the terms of the account, including one having an 

agency designation, should not be permitted and after the 

financial institution has had a reasonable opportunity to 

act on the notice when the payment is made. Unless the 

notice is withdrawn by the person giving it, the successor 

of any deceased party shall concur in a request for payment 

if the financial institution is to be protected under this 

section. Unless a financial institution has been served with 

process in an action or proceeding, no other notice or other 

information shown to have been available to the financial 

institution affects its right to protection under this 

section. 

( 3) A financial institution that receives written 

notice pursuant to this section or otherwise has reason to 

believe that a dispute exists as to the rights of the 

parties may refuse, without liability, to make payments 

accordance with the terms of the account. 

in 

{4) Protection of a financial institution under this 

-157- SB 119 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0119/03 

section does not affect the rights of parties in disputes 

between themselves or their successors concerning the 

beneficial ownership of sums on deposit in accounts or 

payments made from accounts. 

NEW SECTION. Section 102. Setoff. Without qualifying 

any other statutory right to setoff or lien and subject to 

any contractual provision, if a party is indebted to a 

financial institution, the financial institution has a right 

to setoff against the account. The amount of the account 

subject.. to setoff is either the proportion to which the 

party is, or immediately before death was, beneficially 

entitled under (section 90) or, in the absence of proof of 

that proportion, an equal share with all parties. 

NEW SECTION. Section 103. Definitions. As used in 

[sections 103 through 112], the following definitions apply: 

(1) "Beneficiary form 11 means a registration of a 

security that indicates the present owner of the security 

and the intention of the owner regarding the person who will 

become the owner of the security upon the death of the 

owner. 

(2) 11 Register", including its derivatives, means to 

issue a certificate showing the ownership of a certificated 

security or, in the case of an uncertificated security, to 

initiate or transfer an account showing ownership 

securities. 

of 
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(3) "Registering entity" means a person who originates 

or transfers a security title by registration and includes a 

broker maintaining security accounts for customers and a 

transfe-r agent or other person .acti-ng for or as an issuer of 

securities. 

(4) 11 Security" means a share, participation, or other 

interest in property, in a business, or in an obligation of 

an enterprise or other issuer and includes a certificated 

security, an uncertificated security, and 

account. 

(5) "Security account" means: 

a security 

(a) a reinvestment account associated with a security, 

a securities account with a broker, a cash balance in a 

brokerage account, cash, interest, earnings, or dividends 

earned or declared on a security in an account, a 

reinvestment account, or a brokerage account, whether or not 

credited to the account before the owner's death; or 

(b} a cash balance or other property held for or due to 

the owner of a security as a replacement for or product of 

an account security, whether or not credited to the account 

before the owner's death. 

NEW SECTION. Section 104. Registration in beneficiary 

for■ -- sole or joint tenancy ownership. Only individuals 

whose registration of a security shows sole ownership by one 

individual or multiple ownership by two or more with right 
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of survivorship, rather than as tenants in common, may 

obtain registration in beneficiary form. Multiple owners of 

a security registered in beneficiary form hold as joint 

tenants with right of survivorship, as tenants by the 

entireties, or as owners of community property held in 

survivorship form and not as tenants in common. 

NEW SECTION. Section 105. Registration in beneficiary 

for■ -- applicable law. (1) A security may be registered in 

beneficiary form if the form is authorized by this or a 

similar statute of the state: 

(a) of organization of the issuer or 

entity; 

registering 

(b) of the location of the registering entity's 

principal office; 

(c) of the office of its transfer agent or its office 

making the registration; or 

(d) listed as the owner"s address at the time of 
........ _._._ __ .._._ - -~- ........................ . 

(2) A registration governed by the law of a 

jurisdiction in which this or similar legislation is not in 

force or was not in force when a registration in beneficiary 

form was made is nevertheless presumed to be valid and 

authorized as a matter of contract law. 

NEW SECTION. Section 106. Origination of registration 

in beneficiary for■• A security, whether evidenced by 
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certificate or account, is registered in beneficiary form 

when the registration includes a designation of a 

beneficiary to take the ownership at the death of the owner 

or the deaths of all multiple owners. 

NEW SECTION. Section 107. l'orm of registration in 

beneficiary fora. Registration in beneficiary form may be 

shown by the words Mtransfer on death" or the abbreviation 

"TOD", or by the words "pay on death" o·r the abbreviation 

11 POD", after the name of the registered owner and before the 

name of a beneficiary. 

NEW SECTION. Section 108. Effect of regist,ation in 

beneficiary form. The designation of a TOD beneficiary on a 

registration in beneficiary form has no effect on ownership 

until the owner's death. A registration of a security in 

beneficiary form may be canceled or changed at any time by 

the sole owner or all then-surviving owners without the 

consent of the beneficiary. 

NEW SECTION. Section 109. Ownership on death of owne,. 

On the death of a sole owner or the last to die of all 

multiple owners, ownership of securities registered in 

beneficiary form passes to the beneficiary or beneficiaries 

who survive all owners. On proof of the death of all owners 

and compliance with any applicable requirements of the 

registering entity, a security registered in beneficiary 

form may be reregistered in the name of the beneficiary or 
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beneficiaries who survived the death of all owners. Until 

division of the security after the death of all owners, 

multiple beneficiaries surviving the death of all owners 

h0ld their interests as tenants in common. If no beneficiary 

survives the death of all owners, the security belongs to 

the estate of the deceased sole owner or the estate of the 

last to die of all multiple owners. 

NEW SECTION. Section 110. Peotection of ,egiste,ing 

entity. (1) A registering entity is not required to offer or 

to accept a request for security registration in beneficiary 

form. If a registration in beneficiary form is offered by a 

registering entity, the owner requesting registration in 

beneficiary form assents to the protections given to the 

registering entity by [sections 103 through 112]. 

(2) By accepting a request for registration of a 

security in beneficiary form, the registering entity agrees 

that the registration will be implemented on the death of 

the deceased owner as provided in [sections 103 through 

112]. 

( 3) (a) A registering entity is discharged from all 

claims to a security by the estate, creditors, heirs, or 

devisees of a deceased owner if it registers a transfer of 

the security in accordance with {section 109) and does so in 

good faith reliance on: 

(i) the registration; 
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(ii) [sections 103 through 112]; and 

(iii) information provided to it by affidavit of the 

personal representative of the deceased owner, or by the 

surviving beneficiary or by the surviving beneficiary's 

representatives, or other information available to the 

registering entity. 

(b) The protections of [sections 103 through 112} do 

not extend to a reregistration or payment made after a 

registering entity has received written notice from any 

claimant to any interest in the security objecting to 

implementation of a registration in beneficiary form. No 

other notice or other information available to the 

registering entity affeCts its right to protection under 

[sections 103 through 112). 

(4) The protection provided by [sections 103 through 

112) to the registering entity of a security does not affect 

the rights of beneficiaries in disputes between themselves 

and other claimants to ownership of the security transferred 

or its value or proceeds. 

NEW SECTION. Section 111. Nootestaaentary transfer on 

death. (1) A transfer on death, resulting from a 

registration in beneficiary form, is effective by reason of 

the contract regarding the registration between the owner 

and the registering entity and (sections 103 through 112] 

and is not testamentary. 
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(2) (Sections 103 through 112) do not limit the rights 

of creditors of security owners against beneficiaries and 

other transferees under other laws of this state. 

NEW SECTION. Section 112. Terms, conditions, and forms 

for registration. (1) (a) A registering entity offering to 

accept registrations in beneficiary form may establish the 

terms and conditions under which it will receive requests 

for: 

(i) registrations in beneficiary form; and 

(ii) implementation of registrations in beneficiary 

form, including requests for cancellation of previously 

registered TOD beneficiary designations and requests for 

reregistration to effect a change of beneficiary. 

(b) The terms and conditions so established may provide 

for proving death, avoiding 

concerning fractional shares, 

or resolving 

designating 

any problems 

primary and 

contingent 

beneficiary's 

beneficiary 

beneficiaries, and substituting a named 

descendants to take in the place of the named 

in the event of the beneficiary's death. 

Substitution may be indicated by appending to the name of 

the primary beneficiary the letters LOPS, standing for 

"lineal descendants per stirpes". This designation 

substitutes a deceased beneficiary's descendants who su~vive 

the owner for a beneficiary who fails to so survive, the 

descendants to be identified and to share in accordance with 
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the law of the beneficiary's domicile at the owner's death 

that governs inheritance by descendants of an intestate. 

Other forms of identifying beneficiaries who are to take on 

one or more contingencies, and rules for providing proofs 

and assurances needed to satisfy reasonable concerns by 

registering entities regarding conditions and identities 

relevant to accurate implementation of registrations in 

beneficiary form, may be contained in a registering entity"s 

terms and conditions. 

(2) The following are illustrations of registrations in 

beneficiary form that a registering entity may authorize: 

(a) sole owner-sole beneficiary: John S. Brown TOD (or 

POD} John S. Brown Jr.; 

(b) multiple owners-sole beneficiary: John s. Brown 

Mary B. Brown JT TEN TOD John S. Brown Jr.; 

(c) multiple owners-primary and secondary (substituted) 

beneficiaries: John S. Brown Mary B. Brown JT TEN TOD John 

S. Brown Jr. SUB BENE Peter Q. Brown or John S. Brown Mary 

B. Brown JT TEN TODD John S. Brown Jr. LDPS. 

Section 113. section 72-31-201, MCA, 

read: 

is amended to 

•12-31-201. Statutory short form of qenera¼ power of 

attorney ---£ormaT-req~iremeftts----joint-agents. (1) The ttse 

of-the following statutory form,--or--a--£orm--sttbstantia¼¼y 

s±m±iar--to--tne-£o¼¼owtng-form7 --in-th~-ereation of a power 
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of attorney is ¼awftt¼7-and--when--ttsed;--th~--ferffl--mttst--be 

eenstrtted--¼n--accordance--with--the-provisions-or-th~s-part 

legally sufficient: 

NOTICE: THE POWERS GRANTED BY THIS DOCUMENT ARE BROAD 

AND SWEEPING. THEY ARE 6BP%NBB EXPLAINED IN ~i-3i-i9i 

~HR8~6H-~i-3i-il6 THIS PART. IF YOU HAVE ANY QUESTIONS ABOUT 

THESE POWERS, OBTAIN COMPETENT LEGAL ADVICE. ~HB-HSB-8P-AN¥ 

8'1'HBR-eR-6%PPBRBNT-P811M-eP-P8WBR-eP-AT'i'6RNBY-BBS%RBB-BY--THB 

PAR~iBS--%5-AbS0-PBIIM%'l"l'BBT THIS DOCUMENT DOES NOT AUTHORIZE 

ANYONE TO MAKE MEDICAL AND OTHER HEALTH CARE DECISIONS FOR 

YOU. YOU MAY REVOKE THIS POWER OF ATTORNEY MAY-BB-RBYSKBB-BY 

¥88 IF YOU LATER WISH TO DO SO. THiS-P0WBR-8P-A~'i'6RNBY 

AH~H0R%8BS-B~~--S-N0'1'-RBe!liRB-~HB-A~~eRNB¥-%N-PAe~-~e--AeT 

1'8R-Y8HT 

Know--a½¼--by--these--presents,--which--are--intended-to 

constitttte-a-S~A~H4'0RY-SH8R~-P8RJ4-P0WER~0P-AH0RHBY-ptt~9~ant 

to-this-seetion~ 

~hat 

address ot----the----prineipal) 

(insert your 

do----hereby 

name and 

appoint 

•••.•.••..••••.•.... {insert the name and address of the 

attorn~y-in-faet--or--eaeh-attorftey-in-raet-¼£-more-than-one 

is-desi9nated person appointed) as my attorneytst-±n-faet 

agent (attorney-in-fact) to act t;oint¼yt fur me in any 

lawful way with respect to the following initialed subjects: 

tN8!1Bi-f£-mere-than-one-attorney-in-faet--is--de~ignated 
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and--the--prineipal-wishes-eaeh-attorney-in-faet-aione-to-be 

able-to--exereise--the--power--eonferred,--delete--the--word 

~;oint¼y~~-Pai¼ore-to-deiete-tfte-word-•jointlyu-wtl¼-req~ire 

the-attorney~-in-raet-to-aet-ttnanimotts¼y•t 

P~rst-:- - -'t"n- -ffl.y--11:a~, -pl-a-ee 7 -a l'lld- !! t ead-i: n-any -wa Y-t heft - i 

myself-eottld-do,-if-¼-were-personai¼y-present,-w~th--respeet 

to--the--following--matters--as--eaeh--of-them-is-defined-in 

Tr-3¼-r8r-throagh-7r-3¼-r¼6~ 

t~o-grant-to-the-attorney-in-faet-any-oE--the--fol¼owinq 

pewers7--Ma~e--a--eheek--or-•H•-in-the-line-in-front-of-eaeh 

power-being-granted•-~o-delete-any-of-the-to¼¼ow±n9--powers, 

de--ne~--ma~e--a--eheek--or--MMA-±n-the-¼ine-in-£~ont-of-the 

pever.-¥ott-may7-bat-need-not7-eress--ottt--eaeh--power--being 

deieted--with--a--¼ine--drawn--throttgh--±t--tor--in--s±miiar 

tashiont•--Pa±¼are--to--aa~e--a--ehee~-or-•MM-in-the-line-in 

rront-0E-the-power-w¼¼i-have--the--e£feet--0£--de%et±n9--the 

power--ttnless--the--i±ne--in--£rent--or--the-power-et-t8t-¼s 

ehee~ed-or-M-ed•t 

eheck-or-•tt.11 

TO GRANT ALL OF THE FOLLOWING POWERS, INITIAL THE LINE 

IN FRONT OF (N) AND IGNORE THE LINES IN FRONT OF THE OTHER 

POWERS. 

TO GRANT ONE OR MORE, BUT FEWER TUAN ALL, OF THE 

FOLLOWING POWERS, INITIAL THE LINE IN FRONT OF EACH POWER 

YOU ARE GRANTING. 
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TO WITHHOLD A POWER, DO NOT INITIAL THE LINE IN FRONT OF 

IT. YOU MAY, BUT NEED NOT, CROSS OUT EACH POWER WITHHELD. 

INITIAL 

••••••• (A) real property transactions; 

•••.••. (B) tangible personal property transactions; 

(C) stock and bond7--sha~e,---and---conunodity 

transactions; 

••••••. (D) commodity and option transactions; 

tBt~ banking and other financial institution 

transactions; 

•••••.• tBtfil business operating transactions; 

tPt.1.Ql insurance and annuity transactions: 

•••••.• tSt(H) estate, trust, and other beneficiary 

transactions; 

TTTTT••-tHt--gitt-transactions; 

•••••••-tft--£iette±ary-traneaetione; 

•...... fdti.!.l claims and litigation; 

tHt(J) personal and family maintenance; 

thtfil benefits from social security, medicare, 

medicaid, or other governmental programs or from military 

service; 

•••••••-tMt--reeords7-reperte7-snd-statements; 

••••••• (L) retirement plan transactions; 

.....•. fNtill all-other tax matters; 

.....•• f6t.ifil all--er-the-powere-listed-tft-fAt-throagh 
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ALL OF THE POWERS LISTED ABOVE. YOU NEED NOT INITIAL ANY 

OTHER LINES IF YOU INITIAL LINE (N). 

Seeond~--t~oa--maet--t"dteate--beiow-whether-or-ftot-th±s 

power--of--attorney--w~i¼--be--e££eettve---if---you---beeome 

*"eompetento-Make-a-ehee~-or-•M•-tn-the-iine-in-£ront-o£-the 

ststement-that-expresses-yoar-intentot 

SPECIAL INSTRUCTIONS: 

ON THE FOLLOWING LINES, YOU MAY GIVE SPECIAL INSTRUCTIONS 

LIMITING OR EXTENDING THE POWERS GRANTED TO YOUR AGENT. 

•••••••••••••••••••••••••• ■ •••••••••••••••••••••• ■ •••••••••• 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • •• • • • ■ •••••••••••••••••• 

• • • ■ •••••••••••••••••••• - ••• - ••••••••••••••••••••••••••••••• 

. . . . . . . . . . . . . . . . . . . . . -..................................... . 
• • • • • ■ •••••••••••••••••••••• ■ ••••••••••••••••••••••••••••••• 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
UNLESS YOU DIRECT OTHERWISE ABOVE, THIS POWER OF 

ATTORNEY IS EFFECTIVE IMMEDIATELY AND WILL CONTINUE UNTIL IT 

IS REVOKED. 

This power of attorney revokes all .erevious .e_owers of 

attorney signed by me. 

STRIKE THE PRECEDING SENTENCE IF YOU DO NOT WANT THIS 

POWER OF ATTORNEY TO REVOKE ALL PREVIOUS POWERS Of" ATTORNEY 

SIGNED BY YOU. 

IF YOU DO WANT THIS POWER OF ATTORNEY TO REVOKE ALL 
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PREVIOUS POWERS OF ATTORNEY SIGNED BY YOU, YOU SHOULD READ 

THOSE POWERS OF ATTORNEY AND SATISFY THEIR PROVISIONS 

CONCERNING REVOCATION. THIRD PARTIES WHO RECEIVED COPIES OF 

THOSE POWERS OF ATTORNEY SHOULD BE NOTIFIED. 

This powe~ of attorney ahai¼ will continue to be 

effective if I become disabled, incapacitated, or 

incompetent. lt-aha¼½-not-be-a££ected-by-my-iater-disabi¼ity 

or-ineompeteneyT 

TTT•T--~his-pc,wer-o£-attorney-ehail-not-be-e££eeti•e--ir 

¼-beeome-ineompetent-T 

Third~--t¥ott--mttet--indieate--below--whether-or-not-this 

power--0£--attorney--attthorizes--the---attorney-in-raet---to 

trans£er--yottr--property--direetly--to-t~e-attorney-in-~aet~ 

Make-a-cheek-or-•K•-±n-the-¼ine-in-£ront--of--the--statement 

that-expreseee-yottr-intent•t 

•••••--~his----power----0£---attorney---attthorize~---the 

etto~ney-in-raet-to-reeei¥e-the-transfer-direetlr~ 

•••••--~h±s-power-0£-attorney--does--not--aatho~¼ze--the 

eeto~ney-±n-iaet-to-reeei•~-the-traft9fe~-dtreet¼yT 

STRIKE THE PRECEDING SENTENCE IF YOU DO NOT WANT THIS 

POWER OF ATTORNEY TO CONTINUE IF YOU BECOME DISABLED, 

INCAPACITATED, OR INCOMPETENT. 

If it becomes necessary to appoint a conservator of my 

estate or guardian of my person, I nominate my agent. 

STRIKE THE PRECEDING SENTENCE IF YOU DO NOT WANT TO 
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NOMINATE ~OUR AGENT AS CONSERVATOR OR GUARDIAN. 

If any agent named by me dies, becomes incompetent, 

resigns or refuse·s ta accept the office of age·nt, I name the 

following (each to act alone and successively, in the order 

named) as successor(s) to the agent: 

1. 

2. 

3. 

For purposes of this subsection, a person is considered 

to be incompetent if and while: (1) the person is a minor; 

(2} the person is an adjudicated incompetent or disabled 

person; (3) a conservator has been appointed to act for the 

person; (4) a guardian has been appointed to act_for the 

person; or (5) the person is unable to give prompt and 

intelligent consideration ta business matters as certified 

by a licensed physician. 

I agree that any third party who receives a copy of this 

doc11mPnt m~v act 11ndPr it. mav revnkf" this nawer of 

attorney by a written document that expressly indicates my 

intent to revoke. Revocation of the power of attorney is not 

effective as to a third party until the third party learns 

of the revocation. I agree to indemnify the third party for 

any claims that arise against the third party because of 

reliance on this power of attorney. 

¼n--wi~nese--whereef-i-hawe-herettnto-siqned-my-name-this 
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•• - ......... -day-or- •••••••••...••••••. ,-i:9 ••• 

tSigftae~re-0£-Principalt 

tAekftew¼edgmentt 

Specimen-Signattt~e-0£-Attorneytst-in-Paet 

• .......................... - ••••••••• -■··••·•••• 

Signed this ...•••••• day of •••.•... , ..•••..... , 19 ... 

....................................... 
(Your Signature) 

....................................... 
(Your Social Security Number) 

State of 

(County) of •••••........•••••••••••••. 

This document was acknowledged before me on 

.................. (Date) by •••••••.••.•..........•. • •..•• 

(Name of Principal) 

. .. - ... 

(Signature of Notarial Officer) 

......... -... ----..................... . 
(Seal, if any) (Title (and Rank)) 

[My commission expires: •............•. ] 

BY ACCEPTING OR ACTING UNDER THE APPOINTMENT, THE AGENT 

ASSUMES THE FIDUCIARY AND OTHER LEGAL RESPONSIBILITIES OF AN 

AGENT. 
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(2) ~ny--e£--the--pewe~s--o£-the-£orm-±n-sttbseetion-t±t 

that-are-not-eheeked-or-H-ed-ere-w±thhe½d-by--the--prineipa¼ 

£rom--the--attorney-±n-£aet--ttn¼ess--the-power-o£-tet-on-the 

£orm-±n-sttbseetion-t¼t-is-eheeked-or-M-edT--~he--w±thhoTd±ng... 

by--the--pr±neipa¼--£rem--the-attorney-in-£aet-or-any-of-the 

pewers-or-tAt-thrott9h-tMtT-in-add±t±on-to-the-withho¼d±ng-0£ 

the--power--0£--t8t7--on--the---form---±n---sabsection---t¼t 

atttomatieaiiy-eonst±tutes-w±thhoid±ng-0£-the-pcwers-or-tNt• 

t3t--~o--eonstitttte--a- 4 ~ statutory short-form power of 

attorney•,-as-this-phrase-±s-used-in is legally sufficient 

under this part, if the wording ~nd-eontent of the form in 

ettbeeetion-tit-mttst-be-dttplieated-on--a--ior• substantially 

complies with s±m±¼ar--te--the-iorm-prov±ded-¼n subsection 

(1), the notieee-mtteC-appear--in--a--eonspieaotts--piaee--and 

manner,--the-eeeond-and-third-part~-maet-be form is properly 

completed, and the signature of the principal mttst--be is 

acknowledged. 

t4t--All---powere---enttmerated---±n---~%-3l-%8i--thro~gh 

~~-3¼-i¼6-..,.y-be-¼e9a¼¼y-per£ermed--by--an--attorney-in-£aet 

aeting-on-behalr-or-a-pr¼neipa¼o 

ill If the line in front of 1..!'!1 of the torm under 

subsection (l} is initialed, an initial on the line in front 

of any other power does not limit the powers granted by line 

D!l.,_" 

NEW SECTION. Section 114. Durable power of attorney. A 
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power of attorney legally sufficient under this part is 

durable to the extent that durable powers are permitted by 

other law of this state and the power of attorney contains 

language, such as "This power of attorne¥ will continue to 

be effective if I become disabled, incapacitared, or 

incompetent." showing the intent of the principal that the 

power granted may be exercised notwithstanding later 

disability, incapacity, or incompetency. 

NEW SECTION. Section 115. Construction of powers 

generally. By ~xecuting a statutory power of attorRey with 

respect to a subject listed in 72-31-201(1), the principal, 

except as limited or extended by the principal in the power 

of attorney, empowers the agent for that subject to: 

(1) demand, receive, and obtain, by litigation or 

otherwise, money or other thing of value to which the 

principal is, may become, or claims to be entitled and 

conserve, invest, disburse, or use anything so received for 

the purposes intended; 

(2) contract in any manner with any person, on terms 

agreeable to the agent, to accomplish a purpose of a 

transaction and perform, rescind, reform, release, or modify 

the contract or another contract made by or on behalf of the 

principal; 

(3) execute, acknowledge, seal, and deliver a deed, 

cevocation, mortgage, lease, notice, check, reledse, or 
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other instrument the agent considers desirable to accomplish 

a purpose of a transaction; 

(4) prosecute, defend, submit to arbitration, settle, 

and pr-opose or accept -a c.ompcomise "'ith respect to a -cla.i'Rl 

existing in favor of or against the principal or intervene 

in litigation relating to the claim; 

(5) seek on the principal 1 s behalf the assistance of a 

court to carry out an act authorized by the power of 

attorney; 

(6) engage, compensate, 4nd discharge an attorney, 

accountant, expert witness, or other assistant; 

(7) keep appropriate records of each transaction, 

including an accounting of receipts and disbursements; 

(8) prepare, execute, and file a record, report, or 

other document the agent considers desirable to safeguard or 

promote the principal's interest under a 

governmental regulation; 

statute or 

,n, 
',' --·-i... .... .,,.,. ----·----- t:~-'2' ~'J':"'n~ Fr,r ~Y!"~nni t11r-P~ 9ro!)Pr1y made 

by the agent in e•ercising the powers granted by the power 

of attorney: and 

(10) in general, do any other lawful act with respect to 

the subject. 

Section 116. Section 72-31-202, MCA, is amended to 

read: 

•72-31-202. Rea¼. Construction of power relating to real 
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property transactions. t¼t In a st~tutory short-£orm power 

of attorney, the language eon~err~ng granting genera¼ 

aathority ~ with respect to real property transactions 

means-that-the--principa¼--aathorizee--the--attorney-i~-ract 

empowers the agent to: 

tatill to accept as a gift or as security for a loan·.!.. 

or-to reject, demand, buy, lease, receive, or otherwise 

acquire either--ownerehip-or-poeeeeeion-oi-any-eetate-or ~ 

interest in real property or a right incident to real 

property; 

tbtill to sell, exchange, or conveyL either with or 

without covenantsTl quitclaim,1._ release,1_ surrender,i__ 

mortgage,1. encumber71. partition1_ or consent to the 

partitioning,; subdivide; apply for zoning, rezoning, or 

other governmental permits; plat or consent to platting,1_ 

develop: grant options concerning,1._ lease1 or sublet,1_ or 

otherwise dispose of any--eetate--or an interest in real 

property or a right incident to real property; 

tetill to release in-who¼e-or-in-part, assign the-who±e 

er-a-part-of, satisfy in-whole-or-in-part, and enforceL by 

aet¼en7-preceed¼ng7 litigation or otherwiseL any~ mortgage, 

deed of trustL encumbrance, lien, or other claim to real 

property that exists or is e¼aimed-to-exiet-in-ravor-0£--ehe 

principal asserted; 

tdti!l to do any act of management or of conservation 
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with respect to any-estate-or an interest in real property 

or a right incident to real property, owned or claimed to be 

owned by the principal, including7-by-way-of-±¼¼ttstrat±on 

btlt-not-oE-restr±et±on,-power-to~ 

ill in::!tH'e insuring against any~ ca.sualty, li"ability, 

or loss; 

ill to---obta±n---or---re~a±n obtaining or regaining 

possession or protect protecting the estate-or interest or 

~ by aet±on,-proeeeding, litigation or otherwise; 

i£l to----pay7----eomprom±se,----or---eontest ~!!9.!.. 

compromising, or contesting taxes or assessments,-b..,--app½:y.L 

or applying for and receive receiving refunds in connection 

with taxes-or-assessments them; and 

ill to--pttrehase purchasing supplies, Plire hiring 

assistance or labor, and Jfta~e making repai[s or alterations 

in the strttetttres-or-±ands real prope[ty; 

tetill to use in--any--way, develop, modi£y, alte[, 

replace, remove, erect, or install structures or other 

improvements upon any real property in or incident to which 

the principal has or claims to have any--estate-or ~ 

interest or [ight; 

t£till to--demand,--reeeive,--or--obtain---by---aetion, 

p~oeeedin9,--or--otherwise-any-money-or-other-thin9-of-valtte 

to-whieh-the-prineipai-ieT-may-beeome7-or-may--e!a1m--to--be 

~ntitled--as-the-proeeede-0£-an-intereet-in-real-property-or 
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ot-one-or--more--oi--the--transaetions--enttmerated--±n--th±~ 

seet±on;--to-eonserve,-±nvest,-d±sburse,-or-ut±i±ze-anyth±ng 

reee±•ed-ror-pttrposes-enumerated-¼n--th±s--seet±on;--and--to 

reimbnrse-the-attorney-¼n-faet-for-any-expend¼tttre~-prope~iy 

made--by-the-atterney-*n-£aet-¼n-the-exeettt±on-o£-the-powers 

eon£erred-on-the-attorney-¼n-£aet--by--the--etattttory--~hort 

form-power-of-attorney; 

t9t--to participate in any! reorganization with respect 

to real property or a legal entity that owns an interest in 

or right incident to real property and receive and hold any. 

shares of stock or in~trttment--of--simi¼ar--eharaeter 

obligations received in aecordance---wtth a plan of 

reorganization and to act with respect to the-shares them, 

including,-~y-vay-of-illttetration-bttt--not--or--restrietion7 

power~ 

~ to--sell selling or to otherwise dispose disposing 

of the-shares them; 

ill_ to-exereiee exercising or seii--any selling an 

option, conversion, or similar right with respect to the 

shares7 them; and 

1£.1 to-vote-on-the-shares voting them in person or by 

the-granting-of-a proxy; 

tht--to--agree--and--eontraet,--in--any-manner,-vith-any 

person7-and-on--any--terms--that--the--attorney-in-faet--may 

se¼ect7--for--the--aeeomplishment--of--any--0£--the-parposes 
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enamerated-±n-this-seet½on-and-to-per£orm,-reseind7--referm, 

re¼ease,--or--modify--an--agreement7--eontraet,-or-any-other 

~±m±½ar-agreement-or-eontraet-made-by-or-on--beha¼f--of--the 

pr±ne±pa¼; 

t±t--to--exeeute,--aeknowiedge,--eea¼,--and--de¼±•er-any 

deed,-re•oeation7-fflOrtgage,-ieaee,-not±ee,-eheek7--or--other 

instrttment--tftat--the--attorney-¼n-faet-eone±ders-usetul-for 

the-aeeomp¼±shment-0£-any-of-the-pttrposes-enamerated-±n-this 

seet±on~ 

tjt--to--proseeate,--defend,--sttbmit---to---arb±trat±on, 

sett¼e,--and--propese-or-aeeept-a-eomprom±se-vith-respeet-to 

any-ciaim-existing-in-£a•or-~of--or--against--the--principai 

based--on--or--invo¼v¼ng--any--rea¼-estate-tran~aetion-or-to 

interTene-in-any-action-or-proeeeding-re¼atin9-to-the-e¼aim; 

t~t--to-hire7-diseftarge7-and--compensate--afly--attorney, 

aeeoantant7--expert--witness,--or--other--assistant-when-the 

attorney-in-Eaet-eonsiders-that-action-to-be--desirable--ror 

the--~ro~r-e•eetttion-of-any-0£-the-00wers-described-in-this 

section-and-for-the-keeping-of-needed-reeords;-and 

t¼t--in-~enera½-and-in-addition-to-a¼¼-the-speeiEie-aets 

in-this-seetion,-to-do-any-other-aet--with--respect--to--any 

estate-or 

(7) change the form of title of an interest in 2.!.....!..!.9.ht 

incident to real propertyL 

ill dedicate to .e_ublic use, with or without 
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consideration, easements or other real property in which the 

principal has or claims to have an interest. 

tit--A¼i---pewers---described---in---this---seetion--are 

exercisabie-eqtta¼¼y-with-respeet-to-any-est8te--o~--±ntere~t 

in-rea¼-property-owned-by-the-prineipai-at-the-g±ving-of-the 

power--of--attorney--or--aeqttired--a£ter--that-t±m~,~wh~ther 

¼oeated-±n-Mont:ana-or-el.eevhere-;' 11 

Section 117. section 72-31-203, MCA, 

read: 

is amended to 

•72-31-203. ~angibie Construction of power relating to 

tangible personal property transactions. tit In a statutory 

short:--form power of attorney, the language eonfe~ring 

generai-att~hor¼ty granting power with respect to tangible 

personal property transactions means--that:--t:he-prine¼pal 

attthor¼~ee-the-attorney-in-£aet empowers the agent to: 

tatl!l to accept as a gift or as security for a loanL 

or--to reject, demand, buy, receive, or otherwise acquire 

oe;..;,_\.i,cL vw11c.1..::oi1..1.~ u.1,. ~::;;::;i~::;::;iun ui any cang1.o.1e personal 

property or any~ interest in tangible personal property; 

tbtill to sell, exchange, convey either with or without 

covenants, release, surrender, mortgage, encumber, pledge, 

hypothecate, create a security interest in, pawn, granL 

options concerning, leaseL or-s~b¼e~ sublease to others, oc 

otherwise dispose of any tangible personal property or eny 

an interest in any tangible personal property; 
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tetill to release in-who¼e-or-in-part, assign the-wftoie 

or--a--part-or, satisfy in-whe¼e-or-i~-part, and or enforceL 

by aetion7--proeeed½n~7 litigation or othecwiseL any ~ 

mortgage, security interest, encumbrance, lien, or other 

claim tftat-exists-or-¼s-e¼aimed-to-exist-in-ravor on behalf 

of the pcincipal with respect to any tangible personal 

property or any an interest in tangible personal property; 

and 

tdtl!l to do ~ny an act of management or or 

conservation with respect to any tangible personal property 

ot to-any an interest in any tangible personal property 

owned--or-e¼aimed-te-be-owned-by on behalf of the principal, 

including7-by-vay-e£-±¼lustration-btt~--not--e£--restrietion, 

power: 

ill to-ine~re insuring against a~y casualty, liability, 

or loss; 

QU_ to--obtain obtaining or r~ain regaining possession 

or protect protecting the tangible--persona¼ property or 

interestL in--any--tangible--persona¼--preperty by aet¼on, 

proceeding 7 litigation or otherwise; 

1.£l ~o-pay7-eompromise7 paying, compromising or conteet 

contestin~ taxes or assessments;-and-te--apply or applying 

for and receive r~~eiving refunds in connection with taxes 

or assessments,1.. 

ill mo"'e rnov i ng f com place_ to place, l 
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gratuitous 

J.ll d!H!7---a¼~er7 using,· altering, and mek:e making 

repairs or alterations 0£-any-tangib¼e-persona¼-property--or 

¼nterest-in-any-tan~ib¼e-persona¼-property~~ 

tet--to---demand7---reeeiweT---or---obta¼n---by--aet¼on, 

proeeeding7-0r-etherwise-any-money-or-other-thinq--0£--va¼tte 

to--whieh--the--prine¼pa¼-ie7-may-beeeme,-or-may-e¼aim-to-be 

entitled-as-the-proeeeds-of-any-tangib¼e--persona¼--property 

or--0£--any-interest-in-any-tanqibie-persona¼-p~operty-or-0£ 

one-or-more-of-the-transaet¼one-enamerated-in-this--seetion; 

to--conserve7-invest,-disbttrse7-or-tttili~e-anything-reeei•ed 

£or-pttrposes-enttmerated-in-this-seet¼on;--and--to--reimburse 

the--attorney-in-taet--ror-any-expenditttres-proper¼y-made-by 

the--attorney-in-taet--¼n--the--exeetttion--ot---the---powers 

eon£erred--on--tfte--attorney-in-£aet--by-the-statatory-short 

£orm-power-o£-attorney; 

t£7--to-agree-and-eontraet7--in--any--manner7--with--any 

person7--and--on--any--terms--that--the-attorney-¼n-£aet-may 

seleet7-£or--the--aeeomplishment--ot--any--0£--the--pttrposes 

enttmerated--in-this-seetien-and-to-perform,-reseind7 -re£orm
7 

reiease7-or-modi£y-any-a9reement-or-eontraet--or--any--other 

simi½ar--agreement--or--eontraet-made-by-or-on-beha±f-of-the 

pr¼neipa¼; 

t9t--to-execate,--aeknowied9e7--sea½,--and--de~iver--any 
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eonveyance,---mortga9e7---½ease,--notiee,--eheek,--or--other 

instr0ment-that-the-nttorney-tn-raet--eonsiders--0se£0¼--£or 

the-aeeofflp¼±shlftent-0£-any-0£-the-parposes-enttmerated-tn-this 

seet±on; 

tnt--to---prosee~te7---derend,--subm±t--to--erbitratton, 

settle,-and-propose-or-aeeept-a-eompromise-with--respeet--to 

any--elaim--ex±st±n9--±n--fa•or--0£-or-a9ainst-the-pr±neipa¼ 

~ased--on--or--±n•o½v±ng--any--tangibie--personal---property 

transaetion--or--to--intervene--±n--any-aetion-or-proeeedtng 

re¼at±n9-to-a-e¼aim; 

t±t--to-hire,-d±seharge,-and--eompeneate--any--attorney, 

aeeo0ntant,--expert--witness7--or--other--assistant-when-the 

attorney-±n-faet-eonsiders-that-act±on-to-be--des±rebie--~or 

the~-proper--exeetttion-by-the-attorney-±n-faet-or-sny-ot-the 

powers-deseribed-in-th±s-section--and--for--the--keep±n9--ot 

needed-reeords,-and 

tjt--±n-9enera¼-and-in-add±t±on-to-s¼i-the-spec±tie-aets 

iisted-±n-th±s-section,-to-do-any-other-sets-w±th-respeet-to 

any--tangibie--personsi-property-or-±nterest-±n-any-tsn9ibie 

persona¼-pro~rty• 

tit--Ai¼--powers---des~ribed---in---th±s---seet±on---are 

exere±sab¼e--equai¼y--w±th--resr,eet-to-any-tan9±b¼e-personai 

property-or-±nterest-in-any-tang±b¼e-personai-property-owned 

by-the-prineipa¼-at-the-g±•±ng-of-the-power-0£--attorney--or 

eeqtt±red--after--that--t±meT--whether--¼oeated-±n-Montana-or 
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e¼sewhere. 11 

Section 118. Section 72-31-204, MCA, is amended to 

read: 

•72-31-204. Bond7-share,-and-eoflUl'lodity Construction of 

power relating to stock and bond transactions. t¼t In a 

statutory short--form power of attorney, the language 

eonferring--genera¼-aathority granting power with respect to 

stock and bond7-share7-and-eollllllod±ty transactions means-that 

the-pr¼ne¼pa¼-aathorizes-the-attorney-in-raet~ 

tat--to-aeeept-as-a-gi£t-or-es-seeurity-£or-a-ioan-or-to 

re;eet7-demend7 empowers the agent to buy, receive,--or 

otherwise--aeqaire--e¼ther--ownership--or--possession-0£-any 

bond7-share7--instrament--e£--simi¼ar--eharaeter7--eofftfflodity 

interest7-or-any-instrnment-w±th-respe:et-to-the-bond,-ehare, 

or---interest7---together---with--the--interest,--dividends7 

proeeede7 -or-other-distrib~tions-eonneeted-with-any-o£-those 

±nstraments; 

fbt--to sellL or-se¼¼-short and to exchange,--transter 

either--with--or--withoat--a--gaaranty7--re¼ease7-sttrrender, 

hypetheeate7-p¼edge1-grant-options-eoneern±ng7--¼oan,--trade 

¼n7--or--otherwise-to-dispose-0£-any-bond7-ehare,-instrament 

0£-sim±¼ar-eharaeter7 stocks, bonds, mutual funds, and all 

other types of securities and financial instruments except 

commodity interest7-or-eny-±nstrttment-w¼th--respeet--to--the 

bond7--share7--or--¼nterestr futures contracts; call and put 
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options on stocks and stock indexes; receive certificates 

and other evidences of ownership with respect to securities; 

exercise voting rights with respect to securities in person 

or by proxy; enter into voting tr~sts~ and consent to 

limitations on the right to vote. 

tct--to-re¼ease-in-who¼e-or-in-part,-aseign-the-whote-or 

a--part--0£,--satisty--in--who¼e--or-in-parC,-and-enEoree-by 

aet½on,-proeeed¼n97-or-otherwise--any--pied9e,--enettmbranee, 

lien7--or--other--c¼aim-as-to-any-bone,-share,-¼nstrttment-0E 

e¼m¼¼ar-character7-eo111111&dity-interest,-or-any-intere~t--with 

respeet--to--the--bond,--share,-or-interest-when-the-piedge, 

eneambranee,-l±en7-or-other-e¼aim-is-owned-or-e¼a±med-to--be 

owned-by-the-principal; 

tdt--to-do-any-aet-of-management-or-0£-conservation-with 

respeet-to-any-bend,-share,-instrament-of-s¼m¼¼ar-eharacter, 

eoftll'aodity--interest,--or--any-±nstrtlment-with-respeet-to-the 

interest-owned-or-e¼aimed-to-be-owned-by-the-prineipa¼-or-in 

wh±eh-the-prineipa¼-has--or--e¼aims--to--have--an--±nterest, 

ine¼ading,--by--way--of-i¼¼astration-bttt-not-of-restrietion, 

power-to-insare-against-any-casaaity,-¼±abi¼±ty,-or-¼oss;-to 

obtain-or--re9ain--possession--or--proteet--the--prine±pai~s 

±nterest--by--aet±on,--proeeed±nq,--or--otherwise;--to--pay, 

eompromise,--or--eontest--taxes-or-a~sessments;-to-app±y-£or 

and-reee±ve-re£ands-±n-eonneetion-w±th-taxes-or-assessments; 

to--eonsent--to--and--part~eipate--±n--any---reorgan±~ation, 
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reeapitalization7--¼iqaidation,-merger,-eon~o¼idation7-ea¼e7 

¼ease7-or-other-ehange-in-or-reYiYal--or--a--eorporation--or 

other---aesoe+a~io~7--in--the--£inaneiai--strttetttre--0£--any 

eorporation-or-other--aseoe±ation7--or--in--the--priorities 7 

veting--rights7--or-other-speeia¼-rights-with-respeet-to-the 

eorporation-or-assoeiation;-to-become-a-depositor--with--any 

proteetive,--reorgan+zationy--or--s±mi¼ar--eonunittee--0£-the 

bond7--share,--other--instrttment---or---simi¼ar---eharaeter7 

eoftlfflod±ty--interesty--or--any-±nstrament-with-respeet-to-the 

bond7-share7-or-±nterest-belonging-to-the-pr±ne±pai;-to-make 

any--payments--reasonab¼y--±ne±dent--to--the--£oregoing;--to 

exereise-or-sell-any-option,-eonvers±on,-or--similar--r±ght; 

to--vote--in--person--or--by-the-granting-ot-a-proxy-with-or 

withottt-the-power--or--sttest±tat±on,--either--diseretionary7 

genera¼7--or-otherw±se,-tor-the-aeeompiish.ment-0£-any-0£-the 

pttrpoees-enttmerated-in-thi~-seet±on; 

tet--to-carry-±n-the-name-0£-a-nominee-se±eeted--by--the 

attorney-in-taet--any-evidenee-0£-the-ownership-0£-any-bond, 

share,-other--±netrttment--or--s±m±lar--eharaeter7 --eofflfflo0i~y 

±nteree~7--or-instrttment-with-re8peet-to-the-bond,-share,-or 

in~erest,-be±on9in9-t0-the-prineipai; 

tft--to-emp¼oy,-in-any-way-be¼ieved-to-be--de~±~ab¼e--by 

the--at~orney-tn-£aet7--8"J-bond;-ehare,-other-±nstr~ment-0£ 

sim±¼ar-eharaeter,-eomm.odity--±nterest,--or--any--±n~tr~ment 

with--respeet--to--the-bond7-share,-or-interest-in-whieh-~he 
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prifteipal-ftee--or--e¼a¼me--to--ftave--any--interest--ror--the 

proteetion--or--eontintted--operation--or--eny-speett¼et±ve-or 

mergin---transaetion---persona¼¼y---begttn---or----personally 

gttaranteed,-±n-whole-or-in-part,-by-the-pr±ne±pai; 

t97--to---demend,---reeeive,---or---obta±n---by--aetion, 

proeeeding,-or-otherwise-any-money-or-other-thing--or--va¼~e 

to--whieh--the--prineipa¼-is,-fflay-beeome,-or-may-e¼aim-to-be 

entitled-ae-the-proeeede-of-any-intere9t-±n-a--bond,--share, 

other--instr~ment--0£-simi¼er-eharaeter,-conunodity-interest, 

or-any-instrament-with-respeet-to-the-bond,-share,-interest, 

or-0£-one-or-more-0£-the--transaetions--enomeratee--tn--this 

seetionT--to-eoneerve7-inveet7-d¼settrse,-or-ttti¼±ze-anything 

reeeived-£or-porposes-enttmerated-in--this--seet±on7--and--to 

reimborse-the-attorney-in-faet-tor-any-expenditores-proper½y 

ffltlde--by-the-attorney-±n-Eaet-in-the-exeetttion-0£-tne-powers 

con£erred-on-the-attorney-in-£aet--by--the--stattttory--short 

£orffl-.:,ewer-0£-attorney7 

+h+--to--aeree--and--eontraet,--in--anv-manner1-with-anv 

broker--or--other--person7--and--on--any--terms---that---the 

attorney-in-£act--se¼ects7--£or-the-aeeomp%ishment-0£-any-0E 

the-purposes-enumerated-in--thts--seetion--and--to--per£orm, 

reseind7---re£orm7--re½ease7--or--modi£y--the--agreement--or 

eontraet-or-any-other-simi½ar-agreement-made-by-or-on-beha¼£ 

oE-the-pr±neipalT 

t±t--to-execute7--acknow¼edge7--sea¼,--a"d--de¼±ver--any 
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eonseftt7--agreement,--attthor±~at½on7-aes±9ftment7-revoeat±on, 

not±ee7-wa±ver-of-not±ce7-eheck7-or--other--±netr~ment--~hat 

the-attorney-±n-faet-eons±dere-tteeEa¼-for-the-aeeomp¼ishment 

of-any-0£-the-pttrposes-enttmerated-±n-th±e-eeet±on; 

tjt--to--exeeute7--acknow¼edge7--and--E±le-any-report-or 

eertif¼eate-reqtt±red-by-¼aw-or-90Ternmenta¼-regtt¼atton; 

fkt--to--proseettte7--defend,--sabmit---to---arb±tration, 

settie,--and--propose-or-aeeept-a-eomprom±ae-with-respeet-to 

any-e¼o±m-ex±sting-in-favor--or--or--aga±nst--the--prineipa¼ 

baeed---on--or--±n•o¼v±ng--any--bond,--share7--or--eom.111odity 

transaetion--or--to--intervene--in--any--related--aet±on--or 

proeeedin9; 

t½t--to-hire,-d±seharge7-and--eompensate--any--attorney7 

aeeoantant7--expert--w±tness,--or--other--ass±stant-when-the 

attorney-±n-faet-eonsiders-that-actien-te-be--des±rabie--Eor 

the--proper-exeeat±on-0£-any-oE-the-powers-deseribed-±n-th±s 

sect±on-and-for-the-keep±ng-of-needed-reeordsT-and 

tmt--±n-aenera¼-and-in-add±t±en-~e-ft½½-~h~-~~~~~~~~-A~~, 

¼¼sted-in-this-seetion7-~o-do-any-other-aete-w±th-re~peet-to 

any-interest-±n-any-bondr-share,-other-inetrttment-oE-~im±¼ar 

eharaeter7-eemmcdi~y-interest7-or-±nstrument-with-respeet-to 

a-eollllllodity• 

t~t--A¼¼--power9---deeer±bed---in---this---section---are 

exere±sabie--eqtta¼¼y--with--respeet--te--any-interest-in-any 

bond7-share7--instrnment--0£--simi¼ar--eharaeter,--eoffllftodity 
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interest7-or-i"strttme~t-with-respeet-te-s-eot1U11odity-owned-by 

the--pri"cipal--at--the--qivinq--e£-the-power-o£-ettorney-or 

aeqttired-after-t~at-time7--whether--%oeated--in--Montana--or 

el9ewhere~~ 

NEW SECTION. Section 119. Construction of power 

relating to coaaodity and option transactions. In a 

statutory power of attorney, the language granting power 

with respect to commodity and option transactions empowers 

the agent to buy, sell, exchange, assign, settle, and 

exercise commodity futures contracts; call and put options 

on stocks and stock indexes traded on a regulated option 

exchange; and establish, continue, modify, and terminate 

option accounts with a broker. 

Section 120. Section 72-31-205, MCA, is amended to 

read: 

•72-31-205. Ban~in9 Construction of power relating to 

banking and other financial institution transactions. tit In 

a statutory short--form power of attorney, the language 

eonrerrin9--9enerD¼-attthority granting power with respect to 

banking and other financial institution transactions means 

thet--the-principai-attthorizee-the-attorney-in-ract ~wers 

the a~!!t to: 

tatill to continue, modify, and terminate any--deposit 

~ account or other banking arrangement made by or on behalf 

of the principal prior--to--the-exeentien-ef-the-power-or 
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attorney; 

tbt@ to-epen-in-the-name-0£-the-prineipa¼-a¼one-er-in 

a---way---that---e¼ea~¼y---evidenees---the---prine±pa¼---ana 

at~orney-ift-£aet-re¼ationship-a-depesit establish, modify, 

and terminate an account 0£--any--type or other banking 

arrangement with any~ bank, trust company, savings and loan. 

association, credit union, thrift company, brokerage firm, 

or other financial institution that-serves-as-a-depository 

£or-funds selected by the attorney-±n-£aet agent; 

ill to hire~ safe deposit box or ~ace in a vault 

spaee; 

i!l and--te--make--other-eontraets-ror-the-procuring-of 

contract to procure other services made available hy--the 

ban~±n9 from a financial institution as the attorney-in-feet 

agent considers desirable; 

tetffi to--ma~e,-eign;-and-Ce¼i•er-eheeks-or-draEte-Pe~ 

any-~ttrpese-and-to withdraw by check, order, or otherwise 

any--fttnds money or property of the principal deposited with 

or left in the custody of any--banking a financial 

institution,--wherever--½eeated,--either-be£ore-er-a£ter-the 

exeeution-0£-the-pewer-or-attorney; 

tdtill to-prepere-any-neeeesary-£±nane±a¼-statements-of 

the-assets-and-½iab±±±t±ee-or-ineome--and--expenees--0£--the 

pr±neipa¼·-for-sttbmission-to-any-bank±n9-±nstittttion; 

tet--to receive bank statements, vouchers, notices, or 
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other and similar documents from any--bankin9 a financial 

institution and to act with respect to them; 

t£till ~o enter ae-any-eime-any ~ safe deposit box or 

vault that-the-prineipai-eould-enter-i~--personaTTy--preeent 

and withdraw or add to the contents; 

t9t.i!l to borrow money at any an interest rate the 

attorney-in-£aet-eelects agreeable to the agent and;--to 

pledge as security any--assets personal property of the 

principal the--attorney-in-£aet--eensiders---des¼rab¼e---or 

necessary £or--borrow¼ng~--and--to in order to borrow, pay, 

renew, or extend the time of payment of any~ debt of the 

principal: 

thtfil to make, assign, draw, endorse, discount, 

guarantee, and negotiate a¼¼ 

eKehanger checks, drafts, 

nonnegotiable paper of the 

promissory notes, b±¼¼~--0£ 

or and other negotiable or 

principal or payable to the 

principal or the principal's order; to receive the cash or 

other proceeds of any-of those transactions; and to accept 

any--b±¼¼--0£-exehan9e-or ~ draft drawn by any~ person upon 

the principal and pay it when due; 

ttt1!.Ql to receive for the principal and to-dea¼-in--and 

to--dea¼-with-any act upon a sight draft, warehouse receipt, 

or other negotiable or nonnegotiable instrument ±n-wh±eh-the 

prinetpa¼-has-or-e¼a±ms-to-ha•e-an-interest; 

tjti.!...!J. to apply for and to receive letters of creditL 
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credit cards, and traveler 1 s checks from afty-bank±n9 ~ 

financial institution seieeted--by--the--atterftey-ift-taet, 

~±v±ng and give 

connection with 

a_!!. indemnity or other agreement in 

the letters of credit ~hat---the 

attorney-±n-Eaet-eons±ders-des±rab¼e-or-fteeeeeary; and 

t~ti.!Zl to consent to an extension in of the time of 

payment with respect to eny commercial paper or any--bankinq 

a financial transaction ±n--wh±eh--the--pr±neipai--has-en 

iftterest-or-by-whieh-the-pr±ne±pa¼-is-or-might--be--a£teeted 

in-any-wey; with a financial institution. 

t¼t--to--demand,--reeeive7-obtain-by-act±on,-proeeedinq, 

or-otherw¼se-any-money-or-other-thinq-0£-wa¼ue-to-wh±eh--the 

prine±pal-is7-.m.ay-beeeme,-or-fflt!ty-e¼aim-to-be-efttit¼ed-ae-the 

proeeeds--or--any--banking--tra~saetion-and-to-reifflbttrse-the 

attorney-in-£act-£or-any-expenditttres-proper¼y-made--ift--the 

exeetttion--e£-the-powers-eonEerred-upon-the-attorney-in-£aet 

by-the-stattttory-short-form-power-of-attorney; 

tmt--to-exeettte7-ae~now¼edge7-and-de¼iver-any-inetrttment 

oE-any-kind,-in-the-name-of-the-pr±neipa¼-or-otherwise,-that 

the-attorney-in-£aet-considera-ttsertt¼-ror-the-aeeomp±ishment 

oE-any-0£-the-parposes-enumerated-in-this-aeetion; 

tnt--to--proeeeate7--deEeftd7--attbmit---to---arbitration 7 

sett¼e7--and--propose-or-accept-a-eompromise-with-reapeet-to 

any-e¼a±m-existing~in-fawor--oE--or--aga±nst--the--prineipa¼ 

bas~d---on--or--¼nvo¼win9--any--banKin9--trensae~ion--or--to 
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ineervene-in-any-re¼ated-aet±on-or-preeeeding~ 

tot--to-hire7-di9ehargeT-and--eompensate--any--attorney, 

aeeountant,--expert--witness7--or--other--assistant-when-the 

attorney-in-£aet-eonsidere-that-aetion-to-be--des±rab¼e--ro~ 

the--proper-exee~tion-0£-any-0£-the-powers-deseribed-in-this 

seetion-and-ier-the-keepin9-0£-needed-reeorde~-and 

tpt--in-9enerai-and-in-addition-to-a¼¼-the-spee±f±e-aets 

¼isted-in-this-seetion7-to-do-any-other-aets--in--eonneetion 

with--any--banking--transaetion--that-does-or-may-in-any-way 

a££eet-the-£inancia¼-or-other-interests-o£-the-prine±pa¼. 

t%t--A½½--powere---~eeeribed---in---this---seetion---are 

exereisab¼e--eqaa¼¼y-with-reepeet-to-any-banking-transaetion 

enga9ee-±n-by-the-prine½pa¼-at-the-9ivin9-ot--the--power--0£ 

ettorney-or-en9a9ed-in-atter-that-time7-whether-eondaeted-±n 

Montana-or-elsewhere,.-" 

Section 121. Section 72-31-206, MCA, is amended to 

read: 

•72-31-206. Basiness Const[uction of power relating to 

business operating transactions. tit In a statutory short 

form power of attorney, the language eonferr±n9-9ener~¼ 

authority granting powe[ ~ith respect to business operating 

transactions means---that--the--prineipa¼--authorizes--the 

a~~orney-~n-faet empowers the agent: 

tat@ to operate, buy, sell, enlarge, 

terminate a business interesti 
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(2) to the extent that an agent is permitted by law to 

act for a principal and subject to the terms of the 

partnership agreement, to: 

ill ~±eeharge--and perform any ~ duty or discharge a 

liability and a¼ao--te exercise any ~ right, power, 

privilege, or option that the principal has, may have, or 

claims to have under afty ~ partnership agreement~ whether or 

not the principal is a general-or-limited partner; 

~ to enforce the terms of a partnership agreement for 

the-proteetion-ef--the--prineipal, by aet±on,--proceedingT 

litigation or otherwise,-ae-the-attorney-i~-raet-een~±der~ 

deeirab½e-or-neeessary; and 

i£l to defend, submit to arbitration, settle, oc 

compromise any--aetion-or-other-¼ega¼-proceeding litigation 

to which the principal is a party because of membership in 

the partnership; 

tbtill to.execcise in person or by proxy or to entorceL 

by action7-proeeediftg7 litigation or otherwise, a~y ~ right, 

power, privilege, or option that the principal has or claims 

to have as the holder of any ~ bond, share, or other 

instrument of similar character and to defend, submit to 

arbitration, settle, or compromise any-act±on-or-otn~r-¼ega¼ 

proeeed±ftg litigation to which the principal is d party 

because of a bond, share, or other similar instrument or 

simi¼sr-eharaeter; 

-194- SB 119 



l 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

19 

20 

21 

22 

23 

24 

25 

SB 0119/03 

tetill with respect to any~ business eftterpr±~e-that 

is owned solely by the principal~: 

tit~ to continue, modify, renegotiate, extend. and 

terminate eny-eofttraetttai-arrangements a contract made with 

any--person, an individual or a legal entity, firm, 

association, or corporation by or on behalf of the principal 

with respect to the business enterpr±ee--pr¼o~--to--ehe 

gran~ing before execution of the power of attorney; 

tiitfil te determine: 

ill the--pe½icy--o~--the--btts±ness-enterprise-as-to the 

location of the-site-er-sites-te-be-ased-for its operation; 

.u..u_ the nature and extent of the its business to--~e 

undertaken-by-it; 

ilill. the methods of manufacturing, selling, 

merchandising, financing, accounting, and advertising to-be 

employed in its operation; 

.liYl the amount and types of insurance to-be carried; 

... , 
.1..!...L -~A~~~-----•------ -- --------~ ,,,.,..,..,,.,.,,; nr, - --~. ,:_-,:-mr-.:r.nc::::t.t- i "':?: ~nn 

dealing with its accountants, attorneys, servants, and other 

agents and employees req~¼red--for--its-eperation; and-to 

agree-and-to-eontraet-in-any-aanner 7 -with-any-persen,-and-on 

any-terMe-that-the-atterney-in-taet-eonsiders--desirab¼e--or 

neeeesary--ror--etteetaating--any-or-a¼¼-of-the-deeisions-0£ 

the-attorney-in-taet-as-to-po¼iey-and-to--per£orm,--reseind, 

reform 7 --reiease7-or-modity-tl'l:e-agreement-or-eontraet-or-any 
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o~her-simi¼ar-agreement-or-contract-made-by-or-on-beha¼£--o£ 

tl'l:e-prinei-pa¼:-:, 

tiiitiE.l te change the name or form of organization 

under which the business enterpriee is operated and to enter 

into a partnership agreement with other persons or to 

organize a corporation to take over all or part of the 

operation of the business or-any-part-ef--the--b~siness,--as 

the-attorney-in-raet-eonsiders-desirab¼e-or-neeessary; and 

tiv+ill to demand and receive all money that-is-or-may 

beeome due to-the-prineipa.¼ or that-1U11y-be claimed by or-Eor 

the principal or on the principal's behalf in the operation 

of the business enterprise-:--to and control and disburse the 

£ttnde money in the operation of the enterpr~se--in--any--way 

that--the-attorney-in-faet-eensiders-desirab¼e-or-necessary, 

and--to--en~a~e--in--any--~an~inq--transaetions---that---the 

attorney-in-£aet---considers---desirab¼e--er--neeessary--tor 

e££eetaating-the-execation-o£--any--o£--the--powers--of--the 

~~~e~ft~w-•ft-P~~t---~~~~rib~~---~ft---~fti~--~nb~~~~~~"--++++e+ 

business; 

(5) to put additional capital into a business in which 

the principal has an interest; 

(6) to join in a plan of reorganization, q_Q_n~olidation, 

or merger of the business; 

(7) to sell or liquidate a business or part of it at 

the time and upon the terms the agent considers desirable; 
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(8) to establish the value of a business under a buyout 

agreement to which the principal is a party; 

tdtfil to prepare, sign, file, and deliver ail reports, 

compilations of information, returns, or other papers with 

respect to any ~ business operating--transaetion-of-tfte 

prinetpal that are required by any ~ governmental agency, 

department, or instrumentality or that the attorney-in-fact 

agent considers desirable or-neeessary-fer-any--purpose and 

ta make any related payments; and 

tet.l.ill to pay, compromise, or contest taxes or 

assessments and to do any other act or--aet9 that the 

attorney-in-fact agent considers desirable or-neee~9ary to 

protect the principal from illegal or unnecessary taxation, 

fines, penalties, or assessments i"--eonfteet~o" with the 

prineipa¼~s cespect to a business operatiofls, including 

power---to--attempt attempts to recover, in any manner 

permitted by law, SttlM money paid before or after the 

execution of the power of attorney as--taxes,--f±nee, 

pena½ties,-or-assessmeflte~~ 

tft--to--demand,---reee±ve,---or---obtain---by---aetion, 

proeeed±ng7--or--otherwise-any-fflofley-or-other-th±n9-or-va¼ue 

to-whieh-the-prineipe¼-ie,-may-beeome,-or-may--e±aim--to--be 

ent±tled--as--the--proeeeds-of-any-btts±neee-operat±on-of-the 

pr±ne±pa¼~-to-eoneerve7-inveet,-d±eburse,-or-oee-aftyth±ng-so 

reeeived-for-purposee-enttmerated-in--th±e--eeet±on7--and--to 
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re±mburse-the-attorney-in-raet-for-afty-expend±tures-properiy 

made--by-the-attorney-±n-Eaet-in-the-exee~t±on-of-the-~wers 

eon£erred-upon-the-attorney-in-£aet-by-the--statatory--short 

£orm-power-of-attorney; 

tgt--to--exeettte,--aeknow¼edge,--sea¼,--and--de¼iver-afty 

deed,--asstgnment7---mortgage,---¼ease,---notiee,---eonsent7 

agreement,--attthor±tation,--ehee~T--or-other-instrament-that 

the-attorney-±n-£aet-considers-ttseru¼-£or-the-aeeomp¼ishment 

o£-any-e£-the-pttrposes-enttJRerated-in-thie-seet±on; 

tht--to--prosecute,--de£end,--sttbm±t---to---arbitration7 

settie,--and--propoee-or-aeeept-a-eompremise-w±th-respeet-to 

any-e¼a±m-ex±st±n9-±n-£avor--of--or--aga±net--the--pr±ncipa¼ 

based--on-or-±nvo¼ving-any-btts±ness-operat±ng-transaet±on-or 

to-±ntervene-±n-any-re¼ated-action-or-proeeeding~ 

t±t--to-h±re,-d±seharge7-and--eompeneate--any--attorney7 

aeeountant,--expert--w±tness,--or--otner--ase±s~ant-when-the 

attorney-±n-faet-eons±ders-that-aetion-to-be--des±rab¼e--Eor 

the--proper--exeettt±on-by-the-attorney-in-£aet-o£-any-o£-the 

powers-deser±bed-in-th±s-section--and--for--the--keep±ng--or 

needed-records;-and 

t;t--±n-generai-and-in-add±t±on-to-a¼i-the-speci£ic-aets 

¼±sted--±n--th±s--seet±on,--to--do--any--other--aet-that-the 

attorney-in-£aet-eonsiders-desirab¼e-or--neeessary--for--~he 

fttrtherance--or-proteet±on-0£-the-½~terests-oi-the-pr±neipai 

±n-any-basineSST 
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tit--A¼¼--pewers---deseribed---in---this---seetion---are 

exereiseb¼e--e~tta¼¼y--with-~respeet-to-any-bttsiness-in-whieh 

the-prineipai-¼s-interested-et-the-t±me--of--gi¥ing--o£--the 

power---of--attorney--or--in--whieh--the--prineipai--beeomee 

interested-after-that-time7-whether-o~rated-in--Montaf'la--or 

e¼sewhere7" 

Section 122. Section 72-31-207, MCA, is amended to 

read: 

•72-31-207. tnsttranee Construction of power relating to 

insurance transactions. tlt In a statutory short-form power 

of attorney, the language eon£errin9--generai--attthority 

granting power with respect to insurance and annuity 

transactions means---that--the--prineipal--attChorizes--Che 

attorney-¼n-raet empowers the agent to: 

tatl!.l to continue, pay the premium or assessment on, 

modify, rescind, release, or terminate any~ contract of 

life7-aeeident,--hea¼th7--or--disabi½ity--insaranee--or--any 

=~~~===~--=~=--~~:--~~~~~~~~~-~~-~~~~~•-~~-a.-aaPv♦~---~P-A~! 

eombination-ot-these-eentraets procured by or on behalf of 

the principal prier-te-the-granting-ef-the-pewer-0£-attorney 

that insures or provides an annuity to either the principal 

or any-other another person, withoat-regard--to whether or 

not the principal is or--is--not a beneficiary under the 

contract; 

t~till to procure new, different, or and additional 
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contracts of ¼ife7-aeeident7-hea¼th,-or-disability insurance 

and annuities for the principal or-eontraets-for-provieion 

or-heaith-eare--ser¥iees--ror--the--prineipa½7--to and the 

principal's spouse, children, and other dependents and to 

select the amount, the type of insurance or annuity. and the 

mode of payment ttnder-eaeh-eontraet; 

ill to pay the premium or assessment on, modify, 

rescind, release, or terminate any~ contract of insurance 

or annuity procured by the attorney-in-£aet agent; 

ill and--to designate the beneficiary of the contract,~ 

pr~¥ided, however, that-the-attorney-in-feet an ggent mdy 

not be named a beneficiary,--exeept--if--permitted-ttnder 

Ti-3¼-i887-the-attorney-in-fact-may-be-naaed-the-benefieiery 

ot-death-bene£it-proceeds-ttnder-an-insttranee-eontraet-or--if 

the--attorney-in-£aet of the contract or of an extension, 

renewal, or substitute for the contract only to the extent 

that the agent was named as a beneficiary under the~ 

contract that-was procured by the principal prier--to--the 

9rantin9 before executing of the power of attorney 7 -the 

attorney-in-fact-may-eontintte-to-be-named-as-the-benefie±ary 

ttnder-the-eontraet-or-ttnder-any-extension-or-renewal--of--or 

sttbstitttte-for-the-eontraet; 

tetffi with--reepeet-to-any-eentraet-of-iife7-aee±dent, 

hea¼th,-disabi¼ityT-or-¼iabi¼ity-insnranee-as-to--wh~eh--the 

prineipai--ha9--or--eiaims--te--he•e--any-one-or-more-or-~he 
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powers-deseribed-in-this-seetion,-to apply for and receive 

any--available ~ loan on the security of the contract of 

insurance,-whether-for-the-payment-0£-a-premittm-or--for--the 

~roettring-of-eash, or annuity; 

ill to surrender and then-to receive the cash surrender 

valueTL 

ill to exercise afty an election as-to-beneficiary-or 

mode-oi-paymen~,L 

ill 

ill 

to change the manner of paying premiums,L 

to change or convert the type of insurance 

contract,---and or annuity, with respect to which the 

principal has or claims to have a power described in this 

section; 

il.Ql to change the 

insurance, gr annuitY.1 

beneficiary 

provided, 

of the a contract of 

however, that---the 

not be attorney-in-£act the agent may 

beneficiary, except ¼£ to the extent 

designated a new 

permitted ttnder 

Ti-3¼-i88,--the--attorney-in-£aet--may-be-the-bene£±eiary-ot 

death-benefit-proeeeds-ttnder-an-inettranee-eontraet-or-i£-the 

attorney-in-£aet--was--named--as--a--benefieiary--ttnder--the 

eontraet-that-was-proettred-by-the--prineipa½--prior--to--the 

granting--0£-the-power-0£-attorney7-the-attorney-in-£aet-may 

eontin~e-to-be-named-as-the-benef±eiary-~nder--the--eontraet 

or--ttnder--eny-extension-or-renewa¼-of-or-sttbetitttte-for-the 

eontraet by subsection (4); 
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tdt--to--demand7---reeeive7---or---obtain---by---aetion7 

proeeed±ng,-or-otherwise-any-money7-diYidendT-or-other-chinq 

of-va¼tte-to-whieh-the-pr±neipa¼-±s7-may-beeome,-or-may-eiaim 

to--be-entit¼ed-ae-the-proeeeds-of-any-eontraet-of-inettranee 

or-of-one-or-more-ot-the--transaetions--ennmerated--in--tftis 

seetion~--te-eoneerve7 -invese7 -eisbttree7-er-ttei¼¼ze-anyth¼n~ 

~eee¼•ed-ror-parposes-enumerated-±n--th¼s--seetion;--and--to 

reimbttrse-the-attorney-in-faet-fer-any-expenditares-preper¼y 

made--by-the-attorney-±n-faet-in-the-exeeation-of-the-powers 

eon£erred-on-the-attorney-in-raet--by--the--stattttory--sftort 

form-power-of-attorney; 

teti.!l.l to apply for and procure any--avai±ab¼e 

governmenta¼ government aid in-the-9ttaranteeinq-or-pay±ng-of 

to guarantee or pay premiums of any~ contract of 

on the life of the principal; 

insurance 

tft1..!21_ to collect, sell, 

upon, or pledge the interest of 

assign, hypothecate, 

the principal in 

bar row 

any ~ 

contract of insurance or annuity; and 

tgti!.ll to pay from ., .. ,. proceeds or otherwise, 

compromise,£!. contest, or--to and apply for refunds in 

connection with any~ tax or assessment levied by a taxing 

authority with respect to any~ contract of insurance or 

annuity or the its proceeds or-the-rerttnd9 or liability 

accruing by reason of the tax or assessment;~ 

tht--to-agree-and-eontraet7--in--any--manner,--with~-any 

-202- SB 119 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

lR 

19 

20 

21 

22 

23 

24 

25 

SB 0119/0J 

person,--and-on-any-terms-thet-the-attorney-in-£eet-se¼eete, 

for-the-aeeomplishment-0£-any-of-the-pttrposee-enttmereted--±n 

this--seet¼on--end--to-per£orm,-rescind,-re£orm,-re¼ease 7 -or 

modi£y-the-e~reement-or-eontraet; 

tit--to-exeettte7--eeknow¼edge,--seai,--end--de±iver--any 

consent,-demand7-reqttest,-app¼±eation7 -a9reement,-±ndemnity, 

attthorization,--assi9ftlllent,--p¼edge 7 -notiee,-eheek,-reeeipt, 

wai•er7--or--other--instrttmen~--that--tfte---attorney-in-faet 

eonsiders--ttse£tt¼--for--the--aeeomp¼iskment--o£--any--of-the 

pttrposes-enttfflerated-in-this-seetion; 

tjt--to-eontintte,-proettre,-pay-the-premittm-or-esse~sment 

on,-modify7 -reseind7 -release,-terminate,-or--otherwise--deal 

with--any-eontraet-of-insttranee,-other-than-those-enttmerated 

in--sabseetion--t¼ttat--or--t¼ttbt,--whether--fire,--marine, 

barg¼ary7-eompensation7-¼iabiiity7-harrieane7--easaaity7--or 

et~er-type7-or-any-eombination-ef-insaranee-or-to-do-any-aet 

or--aets-with-respeet-to-the-eontraet-or-with-respeet-to-its 

~•A~--~--AP--RPAP~-~-~P-PhAP-PhA-APP~PA•v-♦•-•-~P--~~n•+M••· . . 
desirable--or--neeessary--£or-the-promotion-or-proteetion-of 

the-interests-of-the-prineipa¼; 

t~t--to--proseeate7--de£end7--sabmit---to---arbitration, 

sett½e7--and--propose-or-aeeept-e-eompromise-with-respeet-to 

any-e½aim-existing-in-ravor--of--er--against--the--pr½neipai 

based--on--or--invo½vinq--any--insttranee--transaetion--or-to 

intervene-in-any-related-aetion-or-proceedin9; 
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t¼t--to-hire7-diseharge,-and--eompensate--any--attorney, 

aeeottntant7--expert--witneee,--or--other--ass¼stant-when-the 

attorney-in-faet-eonsiders-the-aetion-to--be--desirab±e--ror 

the--proper--exeetttion-by-the-attorney-±n-raet-oP-any-of-the 

powers-deseribed-in-th¼s-seetion--and--£or--the--~eepin9--of 

needed-reeords,-and 

tmt--±n-generei-and-in-addition-to-a¼¼-the-spee±£±e-aets 

¼isted--in--this-seet¼on,-to-do-any-other-acts-in-eonneetion 

with-proearing,-sttpervising7-managin9,-modifying,-en~oreing, 

and-terminating-eentraets-of-insaranee-or-£or-the-prov±s±ons 

of-hea¼th-eare--ser•iees--±n--whie~--the--p~±neipa¼--is--the 

insttred-or-is-otherwise-in-any-way-interested. 

tZt--Ai¼---pewers---deseribed---in---this---seetton--are 

exereisabie-with-respeet-to-any-contraet-c£-insttranee-or-for 

the-provision-of-hea¼th-eare-serviee-in-whieh-the--pr±ne±pai 

is--in--any--way--interested,--whetber--made--±n--Montana-or 

e¼sewhere• 0 

~ttt..:i.iun 1-".J• ~ect1.on 12-31-208, MCA, is amended to 

read: 

•72-31-208. Bene£ieiary Construction of power relating 

to estate.!__ !-i:us~ ~nd othe~ beneficia_i;y transactions. t±t In 

ehe ~ statutory short-£orm power of attorney, the language 

eonrerring-~~nera¼-aathority granting power with respect to 

estate, trust, and other beneficiary transactionsL Means 

that-the-principal-attthofi~es-the-atterney-in-£aet~ 
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tat--to-re~resen~-and empowers the agent to act for the 

principal in-ai¼-ways-and in all matters a££eeting-any that 

affect a trust, probate estate, guardianship, 

conservatorship, escrow, custodianship, or other fund ont-of 

from which the principal is, may become, entitled or claims 

to be entitled as a beneficiary to some~ share or payment, 

including bttt-net-¼imited to the-following: 

titill. to accept, reject, disclaim, receive, receipt 

for, sell, assign, release, pledge, exchange, or consent to 

a reduction in or modification of any! share in or payment 

from the fund; 

tiitill te demand or obtainL by aetion,-proeeed~ng, 

litigation or otherwiseL any money or other thing of value 

to which the principal is, may become, or may-claim claims 

to be entitled by reason of the fund; 

.. ill to initiate, participate in, and oppose any 

proeeed±ng7-;ttdie±a¼,-or-etherwise,-tor-the-ascerta±nment-of 

litigation to ascertain the meaning, validity, or effect of 

nny e deed, will, declaration of trust, or other instrument 

or transaction affecting in--any--way the interest of the 

principal; 

ill to initiate, participate in, and oppose any 

proeeed~ng,---j~d±e±a±---or---otkerwi~e,--for--the--remo•a½, 

9tlbstittttion, litigation to remove, substitute, or surcharge 

o~ a fiduciary; 
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ill to conserve, invest, disburse, or and use anything 

received for pttrposes-¼isted-±n-th±e-see~ion an authorized 

purpose; and to--re±mbttrse--the--attorney-in-fact--for--any 

expend±tttres--proper¼y--made--by-the-attorney-±n-taet-in-the 

eMecttt±on-of-the-powers-eonferred-on-the-attorney-in-faet-by 

tfte-statatory-short-form-power-of-attorney~ 

fiiit-to-prepare7-si9n,-£±ie7-and-deliver--all--reports7 

eompi¼ations-of-information7-retttrns7-or-papers-with-respeet 

to--any--interest--had--or--c¼aimed--by--or-oft-behalf-of-tfte 

prineipa¼-in-tfte-fttnd;-to-payT-eomprom±se7-eontest,-or-apply 

for-and-reeeive--reEands--in--eonneetion--w±th--any--tax--or 

assesement7--w±tft--respeet-to-any-±nterest-had-or-e¼aimed-by 

or-on-beftaif-of-tfte-prineipa¼-in-the-fand-or-with-respect-to 

any-property-in-whieh-an-±nterest-is-had-or-e¼aimed7 

ti•t-to-agree-and--eontraet--¼n--any--manner,--with--any 

pereon7--and--on-any-terms-tfte-attorney-in-raet-seleets7 -£er 

the-aeeomplishment-of-the-p~rpoees-rieted--in--this--seetion 

and--to--perform,--reseind,--reform,--release,-or-modify-the 

agreement-or-eontraet-or--any--other--simi¼ar--agreement--er 

eontrnct-made-by-or-on-befta±£-0£-the-pr±neipa¼7 

t•t--to--e•eeate,--aeknowledge,--vertry,-eeal,-ii¼e 7 -and 

~eli¥er-any--deed7--ass±gnment,--mort9a9e,--¼ease,--eoneent, 

desi9nation,-pieading7-notiee,-demand,-eleetton7-eon•eyanee 7 

release7--assignment7--eftee~7--pled9e,--wa±ver,-admt~~±on-0£ 

ser¥±ee7 -notiee-0£-appea~aftee7-or-other-tnstrttment-that--tft~ 
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attorney-*n-£aet--cons¼ders-ase£al-£or-the-aeeomp±±shment-of 

any-of-the-pttrpeaes-entt11.erated-¼n-th±s-seet±on; 

t•±t-to-subm±t-to-arb±trationy-sett¼e,--and--propose--or 

aecept-a-eompromise-w¼th-respeet-to-any-eontrowersy-or-e½aim 

that--a££eets--the-adm¼nistrat±on-oi-the-£~nd,-in-any-one-o£ 

whieh-the-prineipal-has-or-e¼aims-to-have-an-interest-and-to 

do-any-and-eil-aets-tftat-the-attorney-in-faet--eons±ders--to 

be-desirab½e-or-neeessary-in-e££eet~at±ng-the-eomprom±se, 

t•±±t-to--hire7--disehargey-and-eompensate-any-attorney, 

aceottntant7-expert-witness7--or--other--aseistant--when--the 

attorney-in-Eaet--eons¼ders--that-aetion-to-be-desirable-for 

the-proper-exeetttion-by-the-attorney-in-ract-0£-any--of--the 

pewers--deseribed--¼n--this--seetion--and-£or-the-keeptng-or 

needed-records; 

tviiitill to transfer any--part--or--a¼¼--of--any an 

interest that of the principal may-~ave in any-interests--in 

real estate property, stocks, bonds, bank accounts wit~ 

fi~~ncial institutions, insurance, and any other assets--of 

any--kind--and--natttre property to the trustee of any~ 

revocable trust created by the principal as grantor settlor. 

tbt-in-general-and-in-addition-to-a¼¼-the-spee¼£ie--acts 

listed-in-this-seetion7-to-do-any-other-aets-vith-respeet-to 

the-adlllinistratien-of-a-trttat7-probate-estate7-gttardianship, 

eonservatorsh¼p7--eserov7--ettstodianship7--or--other-fttnd-in 

whieh-the-prineipa¼-has-or-c¼aima-to-have-an-interest--as--a 
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beneficiary~ 

tit--Por--the--pttrpeses--of-sttbseet±on-tttT-M£and--means 

any-trttSt7-probate--estate7--9ttardianeh±p7 --eonser~atorsh¼p, 

eserow,--eastodianship,--or--any--other--fttnd--±n--wh±eh-the 

pr±neipa¼-has-or-e¼a±ms-to-have-an-interesto 

t3t--Ail--powers---deseribed---±n---th±s---seet±on---are 

exereisabie--e~tta¼¼y--with--respeet-to-the-adm±nistratien-er 

d±sposition-o£--any--trttst,--probate--estate7 --gttard±ansh±p, 

eonser¥atorship7--eserow,--eastodianship7--or--other-rttnd-in 

wh±eh-the-prine±pe¼-±s-±nterested-at-the-giving-of-the-power 

of-attorney-or-beeomes--±nterested--after--that--t±me--as--a 

benefieiary,-whether-¼oeated-±n-Montana-or-e¼sewhereT" 

Section 124. Section 72-31-211, MCA, 

read: 

is amended to 

•72-31-211. ela±me Construction of power relating lo 

claims and litigation. tit In a statutory ehort--forffl power 

of attorney, the language eon£errinq-qeneral-attthor±ty with 

respect to claims and litiqation means--that--the--0rinei0al 

anthor±zes-the-attorney-in-faet empowers the agent to: 

tatill to assert and prosecute before any~ court 7 or 

administrative beard7--department7--eolllfflies±oner,--or--other 

tribttna¼--any-eattse-et-action7 agency a claim, counterclaim, 

or offset, er-detenaey-that-the-prineipa¼-has-or--eiaims--to 

have and defend against any an individual, partner~htp, 

assoe±atten7-eerporat¼en a legal entity, or government, or 
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other--person--or--i"etr~menta¼ity, including,--by--way--or 

i¼¼ttetrat±on--and-~net--of-re9trietion,-pewer-to-~tte-ror-t~e 

reeovery-of-¼and-or-e£-any suits to recover property or 

other thing of value, £or-the-recovery-of to recover damages 

sustained by the principal in--any--manner, ror--the 

eiimination-or-modification-or to eliminate or modify tax 

liability, for or to seek an injunction, tor specific 

performance, or £or-any other relief; 

tntill to bring an action of--interp¼eader--or--other 

aet±on to determine adverse claims, to intervene or 

*nterplead in any-aetion-or-proeeeding litigation, and to 

act in-any-¼iti~at¼on as amicus curiae; 

tetlll in connection with any-aet±on-or-proeeedin9-or 

eontroversy-at-¼aw--or--otherwtse7--to--app¼y--ror--and,--iE 

poss±b¼e litigation, procure a---l±be¼---;ttd9ment7 an 

attachment, a garnishment, libel, an order of arrest, or 

other preliminary, provisional, or intermediate relief and 

to~resort-to-and-to-ttt±t±~e-±n-all-ways-perm±tted-by-¼aw-any 

use an available procedure £or---the---e£feetnat±on---or 

sat±sraet±o"--0£-the to effect or satisfy a judgment, order, 

or decree obta±ned; 

tdti!l in connection with any-aet±on-or-proeeed±ng,--at 

¼aw--or-otherw±se litigation, to perform any lawful act that 

t"e--prtnetpal--m¼ght--per£orm, including,---by---way---or 

±llttetrat±on--and--not-of-restr±et±on7 acceptance of tender, 
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offer of judgment, admission of any facts, submission of any 

~ controversy on an agreed statement of facts, and consent 

to examination before trialL and genera¼¼y-to-bind binding 

the principal in the--eond~et--of---any litigation or 

eontroverey-ae-eeems-des¼rab¼e-to-the-attorney-in-fact; 

tet12.l to submit to arbitration, settle, and propose or 

accept a compromise with respect to any~ claim existing-in 

£avor-of-or-against-the-pr±neipe¼ or any litigation to-whieh 

the-prineipa¼-is7-llltlly-beeome7-or-may-be-designated-a-party; 

tftitl to waive the issuance and service of a--sttnunons7 

eitation,--or--other process upon the principal,l to accept 

service of process,L to appear for the principalrL to 

designate persons upon whom process directed to the 

principal may be servedrL to execute and file or deliver 

stipulations on the principal's behalf,L to verify 

pleadingSTl to-appea¼-to seek appellate tribttnais ~•L 

to procure and give surety and indemnity bonds at-the-times 

and-to-the-extent-the-ettorney-in-Eaet--eons±ders--desirab¼e 

or--neeessar717--to contract and pay for the preparation and 

printing of records and briefs,L or--to and receiveL and 

executeL and file or deliver any~ consent, waiver, release, 

confession of judgment, satisfaction of judgment, notice, 

agreement, or other instrument that--the--attorney-in-iaet 

eofts¼ders--des¼rable--or--"eee~~ery in connection with the 

prosecution, settlement, or defense of any ~ claim by or 
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against--tfte--pr*ne*pa¼--er--of--any litigation to-wnieft-~he 

prineipa¼-¼97-may-beeome7-or-may-be-desi9nated-a-party; 

tgtill. to--appear--£or,--represent7--and act for the 

principal with respect to bankruptcy or insolvency 

proceedings, whether voluntary 

concerning the principal or of 

or involuntary, whether-of 

some other person, with 

respect to any~ reorganization proceeding or with-respect 

to-any~ receivership or application for the appointment of 

a receiver or trustee that in--any--way affects any an 

interest of the principal in any-real property,-bond 7 -ehare, 

eolftfflodity-interest7-tang½ble--personal--property, or other 

thing of value; and 

tht--to--hire7--disehar~e7--and-eompensate-any-attorney, 

aecottntant7-expert-witness,--or--other--assistant--when--the 

attorney-in-£act--eonsiders--that-aetion-to-be-des¼rae¼e-£or 

the-proper-exeeution-of-any-of-the-powere-deeerihed-in--this 

section; 

titill_ to pay7--from--funds--in--the--eontro¼--0£--the 

attorney-in-fact--or-for-the-aeeount-0£-the-prineipar,-any e 
judgment against the principal or any~ settlement that--may 

be made in connection with any-transaction-enumerated-in 

this-seetion7-to litigation and receive and conserve any 

money or other thin~s thing of value paid in settlement of 

or as proceeds of one-er-more-of-the-transactions-enumerated 

in-this--seetion7--and--to--reeei•e,--endorse7--and--deposit 
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eheetts;--and 

tit--±n-general-and-in-addition-to-a¼l-the-speei£ie-aets 

¼isted--in--this-seetion7-to-do-any-other-aets-in-eonneetion 

with--any--e¼aim--by--or--against--the--prineipa¼--o~---with 

¼itigation--to-whieh-the-prineipal-is,-may-beeome,-or-may-be 

designated-a-party. 

trt--A¼¼--powers---described---in---this---section---are 

exereisab¼e---e~tta¼¼y---with--respeet--to--any ~ claim or 

litigation existing-at-the-gi•ing-of-the-power--of--attorney 

or--arisin9--after--that-time,-whether-arisin9-in-Montana-or 

e¼sewhere." 

Section 125. Section 72-31-212, MCA, is amended to 

read: 

•12-31-212. Pamily Construction of power relating to 

personal and family aaintenance. flt In a statutory ehort 

form power of attorney, the language conferrin9--9enera± 

authority granting power with respect to personal and family 

maintenance aeans---that---the--prineipa¼--atttho~izes--the 

attorney-in-tact empowers the agent to: 

tatfil to do a¼¼ the acts necessary for-maintaining to 

maintain the customary standard of living of the principal 

and the principal's spouse, children, and other dependents 

individuals customarily or legally entitled to be supported 

by the principal, including,-by-way-of-i¼¼u9tration-and--not 

0£--restrietion,--power-to-provide providing living quartets 
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by purchase, lease, or other contract or by--payment--of 

~ the operating costs, including interest, amortization 

payments, repairs, and taxes.!.. 0£ on premises owned by the 

principal and occupied by the--prineipal~e---£ami¼y---or 

dependents those individuals; 

1ll to provide for the individuals described in 

subsection 1.!l normal domestic help for-the-operet~on-0£-the 

household; to--proTide usual vacations and usual travel 

expenses: to--provi~e--uetta±-edtteat±onal-£aeiiitie~; and to 

provide funds for ai¼--the--earrent--¼i•±ng--eost~--~£--the 

spottse,--ehiidren,--and--other--dependents,-ineluding,-amen9 

otber---things, shelter, clothing, food, a~riate 

education~ and ineideftta¼s other current living costs; 

tbt ill to pay for the individuals des er i bed in 

subsection ill necessary medical, dental, and surgical care, 

hospitalization, and custodial care tor--the--spottse, 

eh±¼drefty-and-other-dependente-ot-the-prineipa¼; 

tetill to continue whetever ~ provision has-been made 

by the principal,-eitfter-prior-to-or-atter-the-exeetttion--0£ 

the-power-o£-attorney7 for the prine±pa¼ie-epottse,-eh±¼dren7 

and--other--dependents-w±th-respeet-to individuals described 

of in subsection (1) for automobiles or other means 

transportation, including 7 -by-way-ot-i¼¼ustretioft-bttt-Mo~-or 

re~trietion 7 --pcwer--to--iieeftse,--iftstt~e,--aftd--replaee-any 

antomobi¼e~-ow"ed-by-the-pr±fte±pal-and-e~stomari±y--nsed--by 
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the--epottse,--eh±¼dren,--or--other--dependents registering, 

licensing, insuring, and replacing them: 

tdtffi to--eontintte--whateYer maintain or open chgrge 

accounts have-been-operated-by-the-prineipa¼--prior--to--the 

exeetttion-0£-the-pewer-0£-attorney-or-after-exeetttion-of-the 

power--of--attorney for the convenience of the p~ineipai•s 

spottse7--ehildren,--or--other--dependents;--to individuals 

described in subsection (1) and open new accounts the 

attorney-in-fact agent considers to--be desirable for--the 

aeeomplistunent--of--any--of--the-pttrp:>ses-en~merated-in-this 

section to accomplish a lawful purpose; and to-pay-the-items 

eharged-on--those--accottnts--by--any--person--authori2ed--or 

permitted--by--the--prineipal--to--make-eharges-prior-to-the 

exeeation-of-the-power-oE-attorney; 

tl!tfil to continue payments incidental to the 

membership or affiliation of the principal in any~ church, 

club, society, order, O[ other organization or to continue 

contributions to those organizations;~ 

tf7--to--demand,---reee±ve7---or---obta±"---by---actio"
7 

proeeed±"~,--or--otherw±se-a"y-mo~ey-or-other-thi"g-of-•aine 

to-which-th~-prine±pa%-is7-may-beeom~,-or-may--eia~m--to--be 

efttit¼ed---to---as---ealary7--wa9es,--eol'Uliee±on,--or--other 

remttneration--ror--eerv±ees--performed 7 --as--a--di~±dend--or 

d±stribution-upon-afty-etoe~7-or--as--±ntere~t--or--pr~nei~ai 

ttpon--any--indebtednese--or--any--per±od±e--d±etribbt±on--0£ 
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pro£±ts--£rom--any--partnership--or--bttsiness--in--which-the 

princ±pa¼-has-or-e¼a~ms-an-interest-and-to-endorse,-co±¼eet, 

or-otherwise-rea¼ize-ttpen-any--instrttment--tor--the--payment 

reeei•ed-r 

tgt--to---ttse---any--asset--0£--the--prineipa¼--for--the 

pertormanee--0£--the--powers--enttfflerated--in--this--section, 

ine¼ttdingT-by-way-ot-±¼¼astration-and--not--0£--restriction, 

power--to--draw--money--by--eheek-or-otherw±se-from-any-ban~ 

depos±t-or-the-prineipal;--to--se¼i--any--±nterest--in--rea¼ 

property7---bonds,--shares7--eomraodity--±ntereste,--tan9ible 

persona¼-property,-or-other-assets-0£-the-prinei~ai7-and--to 

borrow--money--and-p¼edge-as-seedrtty-tor-a-loan,-any-assetT 

ine¼ttding-ins~ranee7 -that-be¼onge-to-the-principa¼; 

tht--to-exeeate7-aeRnow¼edge,-vertty,--sea¼,--fi¼e,--and 

de¼tver-any-app¼ieationT-eonsent,-petition7-notiee,-re¼eaee, 

wa±ver7----a~reement7 ---or---other---tnstrttment---thae---the 

attorney-in-£aet-eonsiders-aseEa¼-tor-the-aeeomplishment--of 

any-or-tne-pttrpose:,-enamera1:eci-in-crl:ici· cicc..i..i.u11, 

tit--to--hire,--diseharge,--and-eompensate-any-attorney, 

aeeonntant7-or-other--assistant--when--the--attorney-tn-~aet 

eonsiders--tftat--aetion--to--be--deeirab¼e--for--the--proper 

exee~tion-by-any-of-the-powers-deseribed-in-this-eeetion-and 

for-the-~eeping-of-needed-reeordsr-and 

tjt--in-genera¼-and-in-additien-te-a¼l-the-specitie-aets 

¼isted-±n-this-section7-to-do-any-other-aets-tor-the-we¼fare 
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0£--the--epottse7--ehi¼dren7--or--other-dependents-or-tor-the 

preservation--and--maintenanee---or---the---other---persona¼ 

re%ationships---0£--the--prineipa%--to--parents7--retative~, 

£r±ends7-and-0r9anizations-as-are-appropriate• 

tit--A¼¼--powers---deeeribed---in---th±s---seetion---are 

exereieable--eqttally--whether--the--aets--req~ired-tor-their 

exeetttion-relate-to-real-or-personal-property-owned--by--the 

principal-at-the-givinq-0£-the-power-0£-ettorney-or-aeqa±red 

a£ter--that--time7--whether--those--aete--are-pertormab¼e-±n 

Montana-er-elsewhere-." 

NEW SECTION. Section 126. Construction of power 

relating to benefits from social security, aedicare, 

aedicaid, or other governmental programs or from military 

service. In a statutory power of attorney, the language 

granting power with respect to benefits fcom social 

security, medicare, medicaid or other governmental programs 

or from civil or military service empowers the agent to: 

\iJ ~.xt:<.:uc.~ vvu.<.:n~t~ in en~ Udltl~ ui t.ne pr1nc1pd1 ror 

allowances and reimbursements payable by the Unit~d States 

or a foreign government or by a state or 

state to the principal, including 

reimbursements for transportation of 

subdivi:;.ion of a 

allowances gnd 

the i11dividuals 

described in 72-31-212(1), and for shipment of 

household effects; 

their 

,2) take possession and order the removal and shipment 
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of property of the principal from a post, warehouse, depot, 

dock, or other place of storage or safekeeping, either 

governmental or private, and execute and deliver a release. 

voucher, receipt, bill of lading, shipping ticket, 

certificate, or other instrument for that purpose; 

(3) prepare, file, and prosecute a claim of the 

principal to a benefit or assistance, 

otherwise, to which the principal claims to 

under a statute or governmental regulation; 

financial or 

be entitled, 

(4) prosecute, defend, submit to arbitration, settle, 

and propose or accept a compromise with respect to any 

benefits the principal may be entitled to receive; and 

(5) receive the financial proceeds of a claim of the 

type described in this section and conserve, invest, 

disburse, or use anything received for a lawful purpose. 

NEW SECTION. Section 127. Construction of power 

relating to retirement plan transactions. In a sLalutory 

power of attorney, the language granting power with respect 

to retirement plan transactions empowers the agent to: 

(1) select payment options under any retirement plan in 

which the principal participates, including plans 

self-employed individuals; 

fo, 

( 2) designate beneficiaries under those plans and 

change existing designations; 

(3) make voluntary contributions to those pla11s; 
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(4) exercise the investment powers available under any 

self-directed retirement plan; 

( 5) make 11 rollovers" of plan benefits into other 

retirement plans; 

(6) if authorized by the plan, borrow from, sell assets 

to, and purchase assets from the plan; and 

(7) waive the right of the principal to be a 

beneficiary of a joint or survivor annuity if the principal 

is a spouse who is not employed. 

NEW SECTION. Section 128. Const,uction of power 

relating to tax matters. In a statutory power of alLorney, 

the language granting power with respect to tax matters 

empowers the agent to: 

(1) prepare, sign, and file federal, state, local, and 

foreign income, gift, payroll, Federal Insurance 

Contributions Act, and other tax returns; claims for 

refunds; requests for extension of time; petitions regarding 

tax matters; and any other tax-related documents, including 

receipts, offers, waivers, consents (including consent~ and 

agreements under Internal Revenue Code section l032A or any 

successor section), closing agreements, and any power of 

attorney required by the internal revenue service or other 

taxing authority with respect to a tax year upor1 which the 

statute of limitations has not run and the following 25 tax 

years; 
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(2) pay taxes due, collect refunds, post bonds, receive 

confidential information, and contest deficiencies 

determined by the internal revenue service or other taxing 

authority; 

(3) exercise any election available to the principal 

under federal, state, local, or foreign tax law; and 

{4) act for the principal in all tax matters for all 

periods before the internal revenue service and any other 

taxing authority. 

NEW SECTION. Section 129. Existing interests 

foreign interests. The powers described in this part are 

exercisable equally with respect to an interest the 

principal has when the power of attorney is executed or 

acquires later, whether or not the property is located in 

this state and whether or not the powers are exercised or 

the power of attorney is executed in this state. 

NEW SECTION. Section 130. uniformity of application 

Anti rnna.trnrtinn 'T'hia ~rt- m11c:r.t- h,=, .:r,:"~1 ;,=,ti .:inn r-nn<::.t-r11,:,,rl t-n 

effectuate its general purpose to make uniform the law with 

respect to the subject of this part among states enacting 

it. 

NEW SECTION. Section 131. Application of [sections 103 

through 112). [Sections 103 through 112) apply to 

registrations of securities in beneficiary form made before 

or after (the effective date of this act], by decedents 
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dying on or after [the ef·fective date of this act). 

SECTION 132. SECTION 32-3-501, MCA, IS AMENDI<D TO RI<AD: 

"32-3-SOl. Shares. (1) The capital of a credit union 

consists of the payments by the members on shares. 

(2} Shares may be subscribed to, paid for, and 

transferred in eoeft ~ manner as the bylaws prescribe. 

{3) A certificate need not be issued to denote 

ownership of a share in a credit union. 

(4) This chapter does not restrict or prohibit the 

issuance of shares in any type of account described in 

(sections 84 through 102). However, the party, the 

beneficiary, or the agent of an account may not vote, obtain 

loans, hold office, or be required to pay an entrance or 

membership fee unless the party, beneficiary, or agent is a 

member of the credit union.• 

NEW SECTION. Section 133. Codification instruct.ion. 

(l) [Section 21] is intended to be codified as an integral 

part of Title 72. chaoter 2. oart 2. and the orovision~ nf 

Title 72, chapter 2, part 2, apply to [section 21}. 

(2) [Section 34] is intended to be codified as an 

integral part of Title 72, chapter 2, part 3, and the 

provisions of Title 72, chapter 2, part 3, apply to {section 

34). 

( 3) 

integral 

[Section 47} is 

part of Title 

intended to 

72, chapter 
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provisions of Title 72, chapter 2, part 5, apply to {section 

47]. 

(4) {Section 56} is intended to be codified as an 

integral part of Title 72, chapter 2, part 8, and the 

provisions of Title 72, chapter 2, part 8, apply to [section 

56]. 

(5) [Sections 61 through 72 and 83 through 112] are 

intended to be codified as an integral part of Title 72, 

chapter 1, and chapter 2, parts l through 8, and the 

provisions of Title 72, chapter 1, and chapter 2, parts 1 

thr9ugh 8, apply to [sections 61 through 72 and 83 through 

112]. 

(6) [Sections 114, 115, 119, and 126 through 130] are 

intended to be codified as an integral part of Title 72, 

chapter 31, part 2, and the provisions of Title 72, chapter 

31, part 2, apply to {sections 114, 115, 119, and 126 

through 130). 

NEW SECTION. Section 134. Repealer. Sections 32-1-442, 

32-1-443, 33-20-151, 70-1-309, 72-1-102, 72-1-110, 72-2-303, 

72-2-501, 72-2-503, 72-2-511, 

72-10-103, 72-10-104, 72-10-105, 

72-10-101, 

72-10-106, 

72-10-102, 

72-10-107, 

72-10-108, 72-10-109, 72-10-110, 72-10-lll, 72-10-112, 

72-10-113, 12-10-201, 72-10-202, 72-10-203, 72-10-204, 

24 72-11-105, 12-11-201, 72-11-202, 72-11-203, 72-11-204, 

25 72-11-205, 72-11-?0l, 72-11-302, 72-11-303, 72-11-304, 
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72-11-305, 72-11-306, 72-11-307, 72-11-308, 72-11-309, 

72-11-310, 72-11-311, 72-11-312, 72-11-313, 72-11-314, 

72-11-315, 7 2-11-316, 72-11-317, 72-11-318, 72-11-319, 

72-11-320, 72-11-321, 72-11-322, 72-11-331, 72-11-332, 

72-11-333, 72-12-104, 72-12-201, 72-12-202, -,2-12-203 I 

72-12-204, 72-12-205, 72-12-301, 72-12-302, 72-12-501, 

72-12-502, 72-12-503, 72-12-601, 72-12-602, 72-12-603, 

72-12-604, 72-12-605, 72-12-701, 72-12-702, 72-12-703, 

72-12-704, 72-12-801, 72-12-802, 72-12-803, 72-12-901, 

72-12-1001, 72-12-1002, 72-12-1003, 72-12-1004, 72-13-101, 

72-13-102, 72-13-103, 72-13-201, 72-13-202, 72-13-20 3, 

72-13-301, 72-31-209, 72-31-210, 72-31-213, 72-31-214, 

72-31-215, and 72-31-216, MCA, are repealed. 

NEW SECTION. Section 135. Retroactive applicability. 

The amendment to 72-36-20611) applies retroactively, within 

the meaning of 1-2-109, to conveyances recorded on or before 

October 1, 1989. The amendment also applies to conveyances 

recorded after October l, 1989. 

NEW SECTION. Section 136. saving clause. (This act) 

does not affect rights and duties that matured, penalties 

that were incurred, or proceedings that were begun before 

[the effective date of this act]. 

-End-
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