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DATE,"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 3-7-402, MCA, is amended to read:
"3-7-402. Disqualification of water judge or master.

(1) A water judge may withdraw or may disqualify himseif--or

the water master in any proceeding or pertinent portion

thereof of a proceeding in which hts the judge's or the

water master's impartiality might reasonably be questioned.

(2) A water Jjudge may also withdraw or may disqualify
himesif-sr the water master in the following circumstances;:

ta) if he the judge or the water master has a personal
bias or prejudice concerning a party of personal knowledge
or disputed evidentiary facts concerning the proceeding;

(by 4f in private practice he the judge or the water
master served as a lawyer in the matter in controversy or a
lawyer with whom ke the judge or the water master previously
practiced law served during asueh the association as a lawyer
concerning the matter or the judge or the lawyer has been a
material witness concerning it;

{c}) 1if he the judge or the water master has served in
governmental employment and in sueh that capacity
participated as counsel, adviser, or material witness
concerning the préceeding or expressed an copinion concerning

the merits of the particular case in controversy;
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(d) if he the judge or the water master knows that he
the Jjudge or the water master, 1individually or as a
fiduciary, or hi= the judge's or the water master's spouse
er minor child residing in Wia the judge's or the water
master's household has a financial interest in the subject
matter in controversy or in a party to the proceeding or any
other interest that could be substantially affected by the
outcome of the proceeding; or

{e) 1if he the Jjudge or the water master or his the

judge's or the water master's spouse or a person within th

(1

third degree of relationship to any of them {as calculated
according to 72-11-101 through #2-11-165 72-11-104) or the
spouse of such a person:

{i} is a party to the proceeding or an officer,
director, or trustee of a party;

(ii) is known by the judge or water master to have an
interest that could be substantially affected by the outcome
of the proceeding;

(iii) is to the judge’s or water master's knowledge
likely to be a material witness in the proceeding.

(3) A water Jjudge should :tnform-himsetf be informed
about hts the judge's and the water master's personal and
fiduciary financial 1interests and make a reasonable effort
to tnform-himseif be informed about the personal flinancial

interests of hnts the judge's and the water master's spouse

—4-
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and minor children residing in his the judge's or the water
master's respective household."

Section 2. sSection 70-1-703, MCA, is amended to read:

*70-1-703. Conveyances to an estate. Unless a contrary
intention appears, a devise, as defined in 72-1-103¢8¥, or
an inter wvivos conveyance of a property interest to the
estate of a named or otherwise designated person passes the
interest as if the interest had been owned by that person.
The interest may pass to the heirs of that person, may be
used to satisfy devises made in his that person's will, or
may be used to satisfy claims for debts or taxes."

Section 3. Ssection 72-1-103, MCA, is amended to read:

"72-1-103. General definitions. Subject to additional
definitions contained in the subsequent chapters whiehk that

are applicable to specific chapters, er parts, or sections

and unless the context otherwise requires, in this-ecede

chapters 1 through 5, the following definitions apply:

(1) "agent" includes an attorney—in-fact under a

durable or nondurable power of attorney, an individual

authorized to make decisions concerning another's health

care, and an individual authorized to make decigsions for

another under a natural death act.

t23(2) “Applicaticn" means a written request to the
clerk for an order of informal prcbate or appointment under

chapter 3, part 2.
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¢23(3) “Beneficiary", as it relates to:

ga}r a trust beneficiaries beneficiary, includes a
person who has any present or future interest, vested or
contingent, and also includes the owner of an interest by
assignment or other transfer; andsy

(b) as--it--reitates—ke a charitable trust, includes any
person entitled to enforce the trust;

{c) a beneficiary of a beneficiary designation, refers

to a beneficiary of:

{i) an insurance or annuity policy, an account with POD

designation, or a security registered in beneficiary form

TOD) ;

{ii} a pension, profit-sharing, retirement, or similar

benefit plan; or

{iii) any other nonprobate transfer at death; and

{d) a beneficiary designated in a governing instrument,

includes a grantee of a deed; a devisee; a trust

beneficiary; a beneficiary of a beneficiary designation; a

donee, appointee, or taker in default of a power of

appointment; and a person in whose favor a power of attorney

or a power held in any individual, fiduciary, or

representative capacity is exercised.

(4) "Beneficiary designation"” refers to a gqoverning

instrument naming a beneficiary of:

(i} an ingurance or annuity pelicy, an account with POD

-6-
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designation, or a security registered in beneficiary form

{(TOD} ;

(ii} a pension, profit-sharing, retirement, or gimilar

benefit plan; or

{iii) any other nonprobate transfer at death.

t33(5) "Child" includes any an individual entitled to

take as a child under this-ecede chapters 1 through 5 by

intestate succession from the parent whose relationship is

involved and excludes a person who is only a stepchild, a

foster child, a grandchild, or any more remote descendant.

{436} "Claims", in respect to estates of decedents and
protected persons, includes liabilities of the decedent or
protected person, whether arising in contract, in tort, or
otherwise, and liabilities of the estate whieh that arise at
or after the death of the decedent cor after the appointment
of a conservator, inciuding funeral expeuses and expenses of
administration. The term does not include estate or
inheritance taxess or demands or disputes regarding title of
a decedent or protected person to specific assets alleged to
be included in the estate.

5¥(7} "Clerk™ or “clerk of court" means the clerk of
the district court.

t+6}(8) "Conservator" means a person who is appointed by
a court to manage the estate of a protected person.

£73{9) "Court" means the district court in_ this state

_7_
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having Jjurisdiction in matters relating to the affairs of
decedents. Phis-court-in-this-state--is-—known-—as--district

coures

{10) "Descendant” of an individual means all of the

individual's descendants of all generations, with the

relationship of parent and child at each generation being

determined by the definition of child and parent contained

in this section.

$63(1l1l) "Devise" when used as a noun means a
testamentary disposition of real or persecnal property and
when used as a verb means to dispose of real or personal
property by will,

t93(12) "Devisee" means any a person designated in a

will to receive a devise. ¥In For purposes of chapter 3, in

the case of a devise to an existing Lrust or trustee or to a
trustee on trust described by will, the trust or trustee is
the devisee and the beneficlaries are not devisees.

€381 (13) "Disability" means cause for a protective order
as described by 72-5-409.

++3+¥(14) "Distributee” means any person who has received
property of a decedent from his the decedent's personal
representative other than as a creditor or purchaser. &
testamentary trustee is a distributee only to the extent of
distributed assets or increment thereto remaining in his the

trustee's hands. A beneficiary of a testamentary trust to

-a-
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whom the trustee has @distributed property received from a
personal representative is a distributee of the personal
representative. For purposes of this provision,
"testamentary trustee"” includes a trustee to whom assets are
transferred by will, to the extent of the devised assets.
t324(15) "Estate” includes the property ©f the decedent,

trust, or other person whose affairs are subject to this

eode chapters 1 through 5§ as originally constituted and as

it exists from time to time during administration,

+133(16) "Exempt property” means that property of a
decedent's estate whieh that is described in 72-2-802.

+243(17) "Fiduciary" includes a personal representative,
guardian, conservator, and trustee,

+153(1B) "Foreign personal representative means a
personal representative of

appointed by ancther

jurisdiction.
+16%(19) "Formal proceedings” means those proceedings
conducted before a judge with notice to interested persons,

{20) "Governing instrument” means a deed; will; trust;

ingsurance or annuity policy; account with POD designation;

gecurity registered in beneficiary form (TOD); pension,

profit-sharing, retirement, or gsimilar benefit plan;

ingtrument creating or exercising a power of appointment or

a powWer of attorney; or dispositive, appointive, or

nominative instrument of any similar type.

-9
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¢37¥(2]1) "Guardian® means a person who has qualified as
a guardian of a minor or incapacitated person pursuant to
testamentary or court appointment but excludes one who 1is
merely a guardian ad litem,

+18¥(22) “Heirs", except as controlled by [section 70],

means those perscons, including the surviving spouse and the
state, who are entitled under the statutes of intestate
succession to the property of a decedent.

+393(23} "Incapacitated person” is-as--defined has_ _the

meaning provided in 72-5-181.

t263(24) "Informal proceedings" means these proceedings
conducted without notice to interested persons by the clerk
of court for probate of a will or appointment of a personal
representative,

t2%4(25) “Interested person” includes heirs, devisees,
children, spouses, creditors, beneficiaries, and any others
having a property right in or c¢laim against a trust estate
or the estate of a decedent, ward, or prutected person which
may-be-affected-by-the-praceeding. ¥t The term also includes
persons having priority for appointment as personal
representative and other fiduciaries representing interested
persons. The meaning as it relates to particular persons may
vary from time to time and must be determined according to
the particular purposes of and matter involved in any

proceeding.
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t22%(26) "Issue" of a person means aii--his--itineat
descendants-ocf-ati-generationsy--with--the--relationship—-of
parent--and-child-at-each-generation-being-determined-by-the
definitiona-of-chiid-and-parent-contained--in—-this--gcode a

descendant as defined in subsecticn (10}).

(27) “Joint tenants with the right of survivorship”

includes co-owners of property held under circumstances that

entitle one or more to the whole of the property on the

death of the other or others but excludes forms of

co-ownership registration in which the underlying ownership

of each party is in proportion to that party's contribution.

+233(28) "Lease" includes an o0il, gas, coal, or other
mineral lease.

€243(29) "Letters” includes letters testamentary.
letters of guardianship, letters of administration, and
letters of conservatorship.

t254(30) “Minor" means a person who is under 18 years of
age.

t263(31) “"Mortgage" means any conveyance, agreement, or
arrangement in which property is used as security.

€273(32) “Nonresident decedent” means a decedent who was
domiciled in another jurisdiction at the time of mhis death.

t284(33) “Organization" ineitudes means a corporation,

government-or-governmantal-subdivision-or--ageneyy business

trust, estate, trust, partnership, joint venture, eor
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association, two-er-more-persens-having-a--Joint--or--commen

tnterest government or governmental subdivision or agency,

or any other legal or commercial entity.
+29%(34) "Parent® includes any person entitled to take,
or who would be entitled to take if the child died without a

will, as a parent under this-code chapters 1 through 5 by

intestate succession from the child whose relationship is in

question and excludes any person who is only a stepparent,

foster parent, or grandparent.

(35) "Payor" means a trustee, insurer, business entity,

employer, government, governmental agency or gubdivision, or

any other person authorized or o¢bligated by law or a

governing instrument to make payments.

+308%(36) "Person” means an individual, a corporation, an
organization, or other legal entity.

£3%%(37) "Personal representative” includes executor,
administrator, successor personal representative, special
administrator, and persons who perform substantially the
same function under the law governing their status. "General
personal representative” excludes special administrator.

+324(38) "Petition” means a written request to the court
for an order after notice.

£33%(39) "Proceeding" includes action at law and suit in
equity.

€343(40) "Property" includes both real and personal

._12_
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property or any interest therein in that property and means

anything that may be the subject of ownership.
+35¥(41) "Protected person" is--as--defined has the

meaning provided in 72-5-101.

£363(42) "Protective proceeding” is-as-defined has the

meaning provided in 72-5-101.

t379(43) "Securities Security" includes any notey;
stocky; treasury stocksy; bondy; debenturer; evidence of
indebtednessy; certificate of interest or participation in
an ©0il, gas, or mining title or lease or in payments out of
production under such a title or leasey; c¢ollateral trust
certificatey; transferable sharey; voting trust certificate;
ory in general, any interest or instrument commonly known as
a security; er any certificate of interest or
participationy; or any temporary or interim certificate,
receipt, or certificate of deposit fory or any warrant or
right to subscribe teo or purchase any of the foregeing.

+384(44) "Settlement", in reference to a decedent's
estate, includes the full process of administration,
distribution, and closing.

£393(45) "Special administrator" means a personal
representative as described by chapter 3, part 7.

t463(46) "State" ineiudes--any means a state of the
United States, the District of Columbia, the Commonwealth of

Puerto Rico, and or any territory or insular possession
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subject to the legistative--anthoerity Jjurisdiction of the
United States.

+433(47) "Successor personal representative” means a
personal representative, other than a special administrator,
who is appointed to succeed a previously appointed personal
representative.

t42¥(48) "Successors" means these persons, other than
crediters, who are entitled tc property of a decedent under

his the decedent's will or this-e¢ode chapters 1 through 5.

t433(49) "Supervised administration" refers to the
proceedings described in chapter 3, part 4.

{50) "Survive", except for purposes of [sections 103

through 112}, means that an individual has neither

predeceased an _event, including the death of another

individual, nor is considered to have predeceased an event

under 72-2-205 or I[section 62]. The term includes its

derivatives, such as "survives", "survived", "survivor", and

"surviwving”.
+444(51) "Testacy proceeding” means a proceeding to
establish a will or determine intestacy.

{52) "Testator"™ includes an individual of either sex.

t453(53) "Trust® includes eany an express trust, Dprivate
or charitable, with additions thereto, wherever and however
created. ¥t The term also includes a trust created or

determined by judgment or decree under which the trust is to

-14-
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be administered in the manner of an express trust. YUPruses
The term excludes other constructive trustsy and it excludes
resulting trustsy;

conservatorshipsy; personal

representativesy; trust accounts as defined in {sections 83

through 112]; custodial arrangements pursuant to chapter 2§

of this titler; business trusts providing for certificates

to be issued to beneficiariesy; common trust fundsy; voting
trustsy; security arrangementsy; liquidation trustsy; and
trusts for the primary purpose of paying debts, dividends,
interest, salaries, wages, profits, pensions, or employee
benefits of any kind; and any arrangement under which a
person is nominee or escrowee for another.

t46F(54) “Trustee” includes an original, additional, or
successor trustee, whether or not appointed or confirmed by
court.

t4?3¥({55) “Ward" ts—-a9--defined means an individygal

described in 72-5-101.
t483(56) "Will" includes codicil and any testamentary
instrument whieh that merely appoints an executor, eor

revokes or revises another will, nominates a gquardian, or

expressly excludes or limits the right of an individual or

class to succeed to property of the decedent passing by

intestate succession."”

Section 4. section 72-1-108, MCA, is amended to read:

"72-1-108. Bvidential-rules-applicabie--—-- evidenee--as
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te Evidence of death or status. ¢i} In proceedings—under
this-cede addition to the rules of evidence in c¢ourts of
general jurisdiction, tneiuding-any-reiating-te-simultaneous
deathsy—-are-applicabie-uniesa-specificatiy-disptaced-by-the

eodes the following rules relating to a determination of

death or status apply:

t24(1) #n--additionr--the--foirteowing—-rutes—retating-te
determination-of-death-and--statua—-are--appiicabtes Death

occurs when an individual is deternined to be dead under

50-22-101.

ta3{2) A certified or authenticated copy of a death
certificate purporting to be issued by an official or agency
of the place where the death purportedly occurred is prima
facie proof evidence of the fact, place, date, and time of
death and the identity of the decedent.

tb}(3) A certified or authenticated copy of any record
or report of a governmental agency, domestic or foreign,
that a--persen an individual is missing, detained, dead, or
alive is prima facie evidence of the status and of the
dates, circumstances, and places disclosed by the record or
report.

te¥{4) In the absence of prima facie evidence of death
under subsection (2)¢ay or ¢23tbk¥y (3}, the fact of death may
be established by clear and convincing evidence, including

circumstantial evidence.
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td3(5} A--persen An individual whose death is not
established under subsections (2)¢a} through t2yte} {4), who
is absent for a continuous period of 5 years, during which
he the individual has not been heard from, and whose absence
is not satisfactorily explained after diligent search or

ingquiry is presumed to be dead. His The individual's death

is presumed to have occurred at the end of the period unless
there 1is sufficient evidence for determining that death
occurred earlier.

(6) In the absence of evidence disputing the time of

death stated on a document described in subsection (2) or

{3), a document described in subsection (2) or {(3) that

states a time of death 120 hours or more after the time of

death of another individual, however the time of death of

the other individual is determined, establishes by clear and

convincing evidence that the individual survived the other

individual by 120 hours."

Section 5. Ssection 72-2-101, MCA, is amended to read:
"72-2-101. Renuneiaticen--cf--succession Disclaimer of

property interests. (1) {(a} A person or his——-persenal

represencative——or the representative of an-ineapacttated-or
protected a person who--is--an--heiry—--deviseer---person
succeeding--~-to--a--renscunced--interest;--donee;-—-appointeer
granteer~recipienty-or-beneficiary-nnder-a—-trust-—-or--other

nentestcamentary—-instrument--ar-under-a-power-of-appointment
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exercised-by-a-testamentary-or--nontestamentary-—-instrumenty
surviving—--joint---owner--oar--surviving--jeint--tenant;——or
beneEieiary—-or——ovner——of-—nn-—in:urnnce~—contract——cr——any
tncident-of-ownership--therein--may—-renounce; to whom an

interest in or with respect to property or an interest in

the property devolves by whatever means may disclaim it in

whole or in party-the-right-eof-suceceassion—to-any-property-or
interest-therein;—inectuding-a-future—interests by delivering
or filing a written renunciatien disclaimer under this
section, Phe-instrument-shaii:
tay-—describe—the-property-or-interest-rensunceds:
fbf——be-signed—by—the—per:on-renuuncing:—and
tey--deectare-the-renunciation-and-the-extent-thereof-

{b) The right to disclaim exists notwithstanding:

{i) any limitation on the interest of the disclaimant

in the nature of a spendthrift provision or similar

restriction; or

{ii) any restriction or limitation on the right to

disclaim contained in the governing instrument.

{e) For purpases of this subsection {l1), the

"representative of a person® includus a personal

repregentative of a decedent; a conservator of a disabled

person; a guardian of a minor or incapacitated person; a

guardian ad litem of a minor, an incapacitated person, an

unborn person, an unascertained person, or a person whose
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identity or address is unknown; and an agent acting on

behalf of the person within the authority of a power of

attorney. The representative of a person may rely on a

general! family benefit accruing to the living members of the

represented person's family as a basis for making a

disclaimer.

{2) Phe-court-may-direct-or-permit-a--trustee——under--a
testamentary--or--nontestamentary--instrument-—-to——rensuncer
modifyr——-amend;-or-otherwise—deviate-from-any-restriction-on
or-pewer-of-administrationy-—managementy-—ar-—-atiscation--of
benefit--upon--finding-that-such-restriction-en-the-exerciae
of-the-power—-may-defeat-or-impair-the-accorplishnent-of--the
purposes-af-the-trusty-whether-by-the-impoaicion-of-taxy-the
attocation——of--benefietat--interest--inconsistent-with-such
purpesesy-or—--by--other——reason---Such--auvthority--shati--be
exercised;—-after—-hearing—-and--upon--notice—--to--ati-known
persens-beneficiatiy-interested-in-such-trusts-in-the-manner

directed-by-the-courts The following rules govern the time

when a disclaimer must be filed or delivered:

{a) If the property or interest has devolved to the

disclaimant under a testamentary instrument or by the laws

of intestacy, the disclaimer must be filed, if of a present

interest, not later than 9 months after the death of the

deceased owner or deceased donee of a power of appocintment

and, if of a future interest, not later than 9 months after
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the event determining that the taker of the property or

interest is finally ascertained and the taker's interest is

indefeasibly vested. The disclaimer must be filed in the

court of the county in which proceedings for the

administration of the estate of the deceased owner or

deceased donee of the power have been commenced. A copy of

the disclaimer must be delivered in person or mailed by

certified mail, return receipt requested, to any personal

representative or other fiduciary of the decedent or donee

of the power.

{b} If a property or interest has devolved to the

disclaimant under a nontestamentary instrument or contract,

the disclaimer must be delivered or filed, if of a present

interest, not later than 9 months after the effective date

of the nontestamentary instrument or contract and, if of a

future interest, not later than 9 months after the event

determining that the taker of the property or interest is

finally ascertained and the taker's interest is indefeasibly

vested. If the person entitled to disclaim dges not know of

the existence of the interest, the disclaimer must be

delivered or filed not later than 9 months after the person

learns of the existence of the interest. The effective date

of a revocable instrument or contract is the date on which

the maker no longer has power to revoke it or to transfer to

the maker or ancther the entire legal and equitable
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ownership of the interest. The disclaimer or a copy of the

disclaimer must be delivered in person or mailed by

certified mail, return receipt regquested, to the person who

has legal title to or possession of the interest disclaimed.

{(c) A surviving joint tenant may disclaim as a separate

interest any property or interest in property devolving to

the joint tenant by right of survivorship. A surviving joint

tenant may disclaim the entire interest in any property or

interest in the property that is the subject of a joint

tenancy devolving to the joint tenant if the joint tenancy

was created by act of a deceased joint tenant, the survivor

did not join in creating the joint tenancy, and the survivor

has not accepted a benefit under it.

13¥(d) Phe-—instrument-of-renunciation-muse-be-received
by-the-transferor-of-the-interest;-his-tegat-representatives
the-personai-representative-of-a—-deceased--transferor;-——the
trustee——af--any-trnat-in-which-the-interest-heing-renounced
existas;-or-the-holder-of-rthe-itegal-titie-to-the-property-—ts
which--the-interest-retates--Po-be-effective-for-purposes-of
determining-xnheritance-and--estate--taxesy——the-—instroment
must--be--received-net-iater—than-the-date-which-is-9-montha
after-the-iater-cf-the-date-sn-which-the--transfer--creating
the--interest--in--a-persen-is-made-or-the-date-on-which-the
perscn-attains-i8-years-of-age--if--the--circumstances--that

establish--the--right--of--a——peraocn-te-renocunce-an-interest

—21_
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arise-as-a--resuit--of--the--death-—-of--an--individuani;—-the
instrument--most-—-aiso--be--£fited-in-the-coure-of-the-county
where—-proceedings—-concerning-—the--decedentis-—-estate--are
pending-er-where-they-woenitd-be-pending-if-commenced=- If real

property or an interest therein in the property is rensuneced

disclaimed, a copy of the renunctation disclaimer may be
recorded in the office of the esaunty clerk and recorder of
the county in which the reai-estate-is-situeted property or

interest disclaimed is located. No-person-entitied-to-a-copy

ef-—the--instrument-is-iitable-for-any-proper—distribueton-or
diapaattion—-made-without-actuat-notice-of-the-—rennncitatronsy
and-ne-peraen-making-a-proper—distribution-or-dispesrtion—tn
retiance--upon--the-—-renunciatien--its--iitabte-~for-—any-suech
distribution-or-dispesition-in-the-absence-of-actnat--netice
that——an--actien-has-bheen-inatitnted-contesting-the-validity
of-the-tenuncitations

(3} The disclaimer must:

(a} describe the property or interest disclaimed;

{b) declare the disclaimer and extent of the

disclaimer; and

(c) be signed by the disclaimant.

{4) The fcollowing are the effects of a disclaimer:

{a) Uniess-the-tranaferer-of-the-intersst-has-otherwise
provideds-—ethe If property or an interest renounced in

property devolves to a disclaimant under a testamentary
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instrument, under a power of appointment exercised by a

tegtamentary instrument, or under_ the laws of intestacy and

the decedent has not provided for another disposition of

that interest, should it be disclaimed, or of disclaimed or

failed interests in general, the disclaimed interest

devolves as theugh if the person-rencuneing disclaimant had
predeceased the decedent or, but if the-appeintment-was

exercised-by-a by law or under the testamentary instruments

as-though-the-person-rencuncing-had-predeceased-the-donee-of

the—-power the descendants of the disclaimant would take the

disclaimant's share by representation were the disclaimant

to predecease the decedent, the disclaimed interest passes

by representation to the descendants of the disclaimant who

survive the decedent. A Future interest that takes effect in

possession or enjoyment after the termination of the estate
or interest renounced disclaimed takes effect as theugh |if
the persen--renouncing disclaimant had predeceased the
decedent or--the--denee--of--the--peower, A renunciation
disclaimer relates back for all purposes to the date of the
death of the decedent or-the—donee-cf-the-power,

(b) If property or an interest in property devolves to

a disclaimant under a nontestamentary instrument or coantract

and the instrument or contract does not provide for another

disposition of that interest, should it be disclaimed, or of

disclaimed or failed interests in qeneral, the disclaimed
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interest devolves as if the disclaimant had predeceased the

effective date of the instrument or contract, but if by law

or under the npontestamentary instrument or contract the

descendants of the disclaimant would take the disclaimant's

share by representation were the disclaimant tc predecease

the effective date of the instrument, the disclaimed

interest passes by representation to the descendants of the

disclaimant who survive the effective date of the

instrument. A disclaimer relates back for all purposes to

that date. A future interest that takes effect in possession

or_enjoyment at or after the termination of the disclaimed

interest takes effect as if the disclaimant had died before

the effective date o¢of the instrument or c¢ontract that

transferred the disclaimed interest.

{c) The disclaimer or the written waiver of the right

to disclaim is binding upon the disclaimant or person

waiving and on _all persons claiming through or under either

of them.

{5) +a) The right to rencumee disclaim property or an

interest therein in the property is barred by:

t+¥{a) an assignment, conveyance, encumbrance, pledge,
or transfer of the property or interesty or a contract

therefor;

ttt¥(b} a written waiver of the right to rensunce

disclaim;
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titiy(c) an acceptance of the property or interest or
benefit thereunder under it; or

tivy(d) a sale of the property or interest under
judicial sale made before the esenunciation--is-effected

disclaimer is made.

th)——Phe-right-to-renonnce--exists-—notwithatanding-—-any
timitatien—-on--the-interest-of-the-person-renouncing-in—the
nature—of-a-spendthrift-provision-or-simtiar-restriction~

tey—-A-renunetation-or-a-written-waiver-of-the-right--+o
rencunce——is--binding--upon--the-persen-renouncing-or-persoen
waiving-and-aii-persons-elaiming-throngh-or-under-him-

{6) This section does not abridge the right of a person
to waive, release, disclaim, or renounce property or an
interest therein in property under any other statute,

(7) Within--30--days-ef-receipt-of-m-written-instrument
ef-renunciation-by—-the—-transferor-—of--the--interest;-—the
renouncery-——-his---iegai-——representatives——-the-—--personat
representative-of-the-decedenty-the-trustee-of-any-truse--in
whieh--the-intereat-being-renounced-exists;—or-the-hotder-of
the-iegali-titte——to-—the-—-property--to--which--the--interest
retatesy--as——the--case--may--ber-shati-attempt-te-—notify-in
writing-those-persons-whe-are-knswn--or--ascertainable—-with
reasonable-—-ditigence---whe--are--recipients--or--potentiat
recipienta-of-the-renocuneed-interest-of-the-renunciation-and

the-interest——or--potentiat--interest-——such--recipient--witt
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recetve-as-a-resnit-of-the-renunciations

{83--Any An interest in property which that exists on
Suty-17-19837-may-be-rencunced-after—-Betober--1;--19837--as
previded--in-this-sections—An-interest-chat-has-arisen-prior
to-duiy-17--19835-—in--any--peraon—-other-—than--the-——perssn
renouncsing--is--not-deseroyed-or-diminished-by-any-action-of
the--persen-——-renounncing——-taken—-under——this-——-section [the

effective date of thig act] as to which, if a present

interest, the time for filing a disclaimer under this

section has not expired or, if a future interest, the

interest has not become indefeasibly vested or the taker

finally ascertained may be disclaimed within 9 months after

[the effective date of this act].”

Section 6. Ssection 72-2-102, MCA, is amended to read:

"72-2-102. Waiver of right to elect and of other rights

by-spouse. (1) The right of election of a surviving spouse
and the rights of the surviving spouse to homestead
allowance, exempt property, and family allowance or any of
them may be waived, wholly or partially, before or after

marriage, by a written contract, agreement, or waiver signed

by the party-waiving-after—-fair-disclesure surviving spouse.

{2) A surviving spouse's waiver is not enforceable if

the surviving spouse proves that:

{a) the surviving spouse did not execute the waiver

voluntarily; or
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{(b) the waiver was unconscionable when it was executed

and, before execution of the waiver, the surviving spouse:

{i} was not provided a fair and reasonable disclosure

of the property or financial obligations of the decedent;

{ii) did not voluntarily and expressly waive, in

writing, any right to disclosure of the property or

financial obligations of the decedent beyond the disclosure

provided; and

{iii) did not have or reasonably could not have had an

adequate knowledge of the property or financial obligations

of the decedent.

{3) An issue of unconscionability of a waiver is for

decision by the court as a matter of law.

{4) Unless it provides to the contrary, a waiver of
*all rights", +tor equivalent language}, in the property or
estate of a present or prospective spouse or a complete
property settlement entered into after or in anticipation of
separation or divorce is a waiver of all rights to elective
share, homestead allowance, exempt property, and family
allowance by each spouse in the property of the other and a
renunciation by each of all benefits whieh that would
otherwise pass to him that spouse from the other by
intestate succession or by virtue of the-previstons-of any

will executed before the waiver or property settlement.”

Section 7. sSection 72-2-103, MCA, is amended to read:
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®72-2-103. Effect of divorce, annulment, or decree of
separation deeree. (1) A--persen An_  individual who is
divorced from the decedent or whose marriage to the decedent
has been annulled is not a surviving spouse unless by virtue
of a subsequent marriage he the individual is married to the
decedent at the time of death, A decree of separation which
that does not terminate the status of husband and wife is
not a divorce for purposes of this section.

(2} For purposes of chapter 2, parts 2, 6, 7, and 8 and
of 72-3-501 through 72-3-508, a surviving spouse does not
include:

(a) &-persen an individual who obtains or congents to a
final decree or judgment of divorce from the decedent or an
annulment of their marriage, which decree or judgment is not
recognized as valid in this state, unless they subsequently
they participate in a marriage ceremony purporting to marry
each to the other or sobsegquently live together as man
husband and wife;

{b) a-person an _individual who, following a an invalid
decree or judgment of divorce or annulment obtained by the
decedent, participates in a marriage ceremony with a third
persen individual; or

(c) a--peraem an_individual who was a party to a valid
proceeding concluded by an order purporting to terminate all

marital property rights."
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Section 8. section 72-2-104, MCA, is amended to read:

"72-2-104. Homicide----effeet Effect of homjcide on
intestate succession, wills, ¢trusts, joint assets, life

insurance, and beneficiary designations. (1) For purposes of

this section, the fcllowing definitions apply:

{a) "Disposition or appointment of property" includes a

transfer of an item of property or any other benefit to a

beneficiary designated in a governing instrument.

{b) "Governing instrument” means a governing instrument

executed by the decedent.

(c) "Revocable”, with respect to a disposition,

appointment, provision, or nomination, means one under which

the decedent, at the time of or immediately before death,

was alone empowered, by law or under the governing

instrument, to cancel the designation in favor of the

killer, whether or not the decedent was then empowered to

designate the decedent in place of the decedent's killer and

whether or not the decedent then had capacity to exercise

the power.

t14(2) A---surviving---spouse;---heirry--or--devisee An
individual who feloniously and intentionally kills the
decedent is-not-entitied-to-any forfeits all benefits under
the--witi--or--under this chaptery--and--the-estate-of-the
decedent--passes--as—-if--the--kilier--had--predeceased--the

decedent--Properey-appointed-by-tha-witi-sf-the-decedent--te
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or-for-the-benefit-of-the-ktiltier—passes-as-1f-the-kititlter-had

predecasased--the--decedent with respect tco the decedent's

estate, including an intestate share, an elective share, an

omitted spouse's or c¢hild's share, a homestead allowance,

exempt property, and a family allowance. If the decedent

died intestate, the decedent's intestate estate passes as if

the killer disclaimed the killer's intestate share.

t24--Any--joint-tenant-who-feionicusty-and-intentionaiiy
kitis-anether—-joint-tenant-thareby-effects-—-a--severance——of
the——interest——of—-the-—decedent—jso-—thut-ktﬁe—share~cf-the
decedent-passes-as-his-property-and-the-kiiier-has-no-rights
by-surviverships-Phis-provisiton-appitres—-to--joint--tenaneies
tn--reat--and--personat—-propertyr—-jotnt—accounta-in-bankss;
savings-and-isan--asssciationa;--credit--unitonsy-—and--other
tnatttutionaz--and-—any~-other--form--of--co~ownership--with
survivorship-incidentss

t3y-—-A-—named--benefictary--—of--a--bondy--tife-tnagyrance
poitteyr-or-ether-contractuat-arrangement-who—fetontsusiy-and
tntenttonatiy-kitis-the-principai-obitigee-or-the-person-upon
whose-tife-the-poliey-its--tgaued--ta--net—-encitied--to--any
beneftt---under~-the--bondr--potieys;--or--other--contractuai
arrangement;-and-it-becomes-payabie-as-though-the-kitter-had
predeceased-the-decedentr

t43-~Any-other-acguisttion-of-property-—-or——interest—-by

the--—~kiiier-—-shatt--be-—-treated--in--accordance--with--the
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prineiptes-of-this-seceions

t53--A-finat-judgment-of -—conviction--of--feiontous--and
intentisnat--kiltting—-is--conclusive--for--purposes—-of-thia
sectionc-in-the-—abaence-cf-a--canvietion-of--feionious-—and
intenecionat---kitllingr---the---court---may--determine--by--a
preponderance—of-evidence-whether-the~ki}iing-was——fe}onicus
and-intentional-for-purpeses-of-this-sections

+63-—Fhis--section--does-—not--affect—-the-rights-of-any
persen-whey-before--rights-—under--this--seetion--have—-been
adjudicateds-purehases-from-the-kitier-for-vatue-and-witheut
notice--property-which-the-killer-wouid-have-acquired-except
for-this-section7~but-the-kitter-is-tiable-for-the-amount-of
tme-proceeds-or-the-value-of--the--propertyr——Any--insurance
companYT—-bankr—or-other—obiigor—making-payment-according—eo
the-terms-of-its-patiey--or--obligation--is-—-net--iiabte--by
reason--ecf--this--section—--untess—-prior--to--payment-tt—has
received-at-its-home-office--or—-principat--address--written
notice-of-a-cisim-under-this-seetions

{3) The Felonious and intentional killing of the

decedent:

{(a) revokes any revocable:

(i) disposition or appointment of property made by the

decedent to the killer in a governing instrument;

(ii) provision in a governing instrument ¢conferring a

general or nongeneral power of appointment on_the killer:
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and

(iii) nomination of the killer in a _governing

instrument, nominating or appointing the killer to serve 1n

any fiduciary or representative capacity, including a

personal representative, executor, trustee, or agent; and

{b) severs the interests of the decedent and killer in

property held by them at the time of the killing as joint

tenants with the right of survivership and transforms the

interests of the decedent and killer 1into tenanciles in

commen .,

{4) A severance under subsection (3)(b) does not affect

any third-party interest in property acquired for value and

in good faith reliance on an apparent title by survivorship

in the killer unless a writing declaring the severance has

been noted, registered, £filed, or recorded in records

appropriate to the kind and location of the property, which

records are relied wupon, in the ordinary course of

transactions involving such property, as evidence of

ownership.

(5} Provisions of a governing instrument that are not

revoked by this section are given effect as if the killier

disclaimed all revoked provisions or, in the case of a

revoked nominaticn in a fiduciary or representative

capacity, as if the killer predeceased the decedent.

(8) A wrongful acquisition of property or interest by a
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killer not covered by this section must be treated in

accordance with the principle that a killer cannot profig

from the killer's wrong.

{?) A&fter all right to appeal has been exhausted, a

judgment of conviction establishing criminal accountability

for the felonious and intentional killing ¢f the decedent

conclusively establishes the convicted individual as the

decedent's killer for purposes of this section. 1n the

absence of a conviction, the court, upon the petition of an

interested person, shall determine whether, under the

preponderance of evidence standard, the individual would be

found criminally accountable for the felonicus and

intentional killing of the decedent. If the court determines

that wunder that standard the individual would be found

criminally aeccountable for the felonious and intentional

killing of the decedent, the determination conclusively

establishes that individual as the decedent's killer for

purposes of this section.

{8) (a) A payor or other third party is not liable for

having made a payment or transferred an item of property or

any other benefit to a beneficiary designated in a governing

instrument affected by an intentiocnal and felonious killing,

or for having taken any other action in good faith reliance

on the validity of the governing instrument, upon request

and satisfactory proof of the decedent's death, before the

_33_

10
11
i2
13
14
15
16
17
18
19
20
21
22

23

25

LC 0431/01

pavor or other third party received written notice of a

claimed forfeiture or revocation under this section. A payor

or other third party is liable for a payment made or cther

acrion taken after the payor or other third party received

written notice of a claimed forfeiture or revocation under

this section.

(b) Written notice of a claimed forfeiture or

revocation under subsection (B){a) must be mailed to the

payor's or other third party's main office or home by

certified mail, return receipt requested, or served upon the

payor or other third party in the same manner as a sSulmons

in a civil action. Upon receipt of written notice of a

claimed forfeiture or revocation under this section, a payor

or other third party may pay any amount owed or transfer or

deposit any item of property held by it to or with the court

having jurisdiction ¢of the probate proceedings relating to

the decedent's estate or, if no proceedings have been

commenced, to or with the court having jurisdiction of

probate proceedings relating to decedents' estates located

in the county of the decedent's residence. The court shall

hold the funds or item of property and, upon_ its

determination under this section, shall order disbursement

in accordance with the determination. Payments, transfers,

or deposits made to or with the court discharge the payor or

other third party from all c¢laims for the value of amounts
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paid to or items of property transferred to or deposited

with the court.

(%) (a) A person who purchases property for value and

without notice or who receives a payment or other jitem of

property in partial or full satisfaction of a legally

enforceable obligation is .neither obligated under this

section to return the payment, item of property, or benefit

nor liable under this section for the amount of the payment

or the value of the item of property or benefit, However, a

person who, not for vwvalue, receives a payment, item of

property, of other benefit to which the person is not

entitled under this secticn is obligated to return the

payment, item of property, or benefit, or is personally

liable for the amount of the payment or the value of the

item of property or benefit, to the person who is entitled

to it under this section.

{(b) If this section or any part of this section is

preempted by federal law with respect to a payment, an item

of property, or any cother benefit covered by this section, a

person who, not for value, receives the payment, item of

property, or other benefit to which the person is not

entitled under this section is obligated toc return the

payment, item of property, or benefit, or is personally

liable for the amount of the payment or the wvalue of the

item of property or benefit, to the person who would have
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been entitled to it were this section or part of this

section not preempted.

+7¥(10) For the purposes of this section, a felonious
and intentional killing includes a deliberate homicide as
defined in 45-5-102 and a mitigated deliberate homicide as

defined in 45-5-103."

Section 9. section 72-2-105, MCA, is amended to read:

"72-2-105. Contracts concerning succession. {1) A
contract to make a will or devise or not to revoke a will or
devise or to die intestate, if executed after July 1, 1975,
ean may be established only by:

fa) provisions of a will stating material provisions of
the contract;

{b) an express reference in a will to a contract and
extrinsic evidence proving the terms of the contract; or

{c) a writing signed by the decedent evidencing the
contract,

(2) The execution of a joint will or mutual wills does
not create a presumption of a contract not to revcocke the

will or wills."
Section 10. section 72-2-201, MCA, is amended to read:
"72-2-201. Intestate estate. {1} Any part of the a

decedent's estate ef-a-decedent not effectively disposed of

by his will passes by intestate succession to his the

decedent's heirs as prescribed in the-foiiowing-sectiens-of
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this-esde chapters 1 through 5, except as modjified by the

decedent's will.

(2) A decedent may by will expressly exclude or limit

the right of an individual or class to succeed to property

of the decedent passing by intestate succession. If that

individual or a member of that class survives the decedent,

the share of the decedent's intestate estate to which that

individual or class would have succeeded passes as if that

individual or each member of that c¢lass had disclaimed an

intestate share."

Section 11. sSection 72-2-202, MCA, is amended to read:

%72-2-202. Share of spouse. The intestate share of the
a decedent's surviving spouse is:

(1) if——there--i:—-no——surviving—-isau;—or—iE-there—are
surviving-issue-ati-ef--whom--are--issue--of--the-—-surviving
spouse-alse; the entire remaining intestate estate if:

(a) no descendant or parent of the decedent survives

the decedent; or
t23({b) if-there-are-surviving-iasue-one-or-more-of-whom

are-nokt-ismue all of the decedent's surviving descendants

are aisc descendants of the surviving spouses-as-foiiowsas

tay--if-—there--is-surviving-cniy-ene-chiid-or-the-tssue
of-cne-chitds-onme-haif-af-che-inteatate-estater
tby--if-there—are-surviving-twe-er-—more--chitdrens--the

issue--of--two--sr--meore--deceased--chitdeen;-or-one-or-more
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chiltdren-and-the-t2sne-of-one--or--more--deceased--chitdrensy

one-third-~~of--the--intestacte--escate and there is no other

descendant of the surviving spouse who survives the

decedent ;

{2) the first $200,000, plus three-fourths of any

balance of the intestate estate, if no descendant of the

decedent survives the decedent but a parent of the decedent

survives the decedent;

{3) the first $150,000, plus cne-half of any balance of

the intestate estate, if all of the decedent's surviving

descendants are also descendants of the surviving spouse and

the surviving spouse has one or more surviving descendants

who are not descendants of the decedent;

{4) the first $100,000, plus one-half of any balance of

the intestate estate, if one or more of the decedent's

surviving descendants are not descendants of the surviving

spouse., "
Section 12. Section 72-2-203, McA, is amended to read:
"72-2-203. Share of heirs other than surviving spouse.
Phe Any part cof the intestate estate not passing to the
decedent's surviving spouse under 72-2-202, or the entire
intestate estate if there is no surviving spouse, passes as

fottews in the following order to the individuals designated

belcw whg survive the decedent:

(1) to the ztosue--of-the-decedent;-tf-they-are-ati-of

_38_



10
11
12
13
14
15
16
17
18
13
20
21
22
23

24

25

LC 04131,01

the-same-degree-~of--kinahip--to--the--decedent;-—they~-take
equatiyrs-but-if-of-unequat-degreer-then-those-of-more-remete

degree-take decedent's descendants by representation:

{2) 1f there is no surviving tsaase descendant, to hias

parent-or the decedent's parents equally if both survive or

to the surviving parent;

(3) 1if there 1s no surviving tssue-or descendant or
parent, to the brothers-and--aisters—-and--the--chiidren--sr
grandehitdren—of-any-deceased-brother-ar-astster; descendants

of the decedent's parents Qr either of them by

representation;

{4) if there is no surviving tssae descendant, parent,
brother;-—-atster; or chitdren-or-grandchitdren-cf-a-deceased
brother-or-sister;-to-the—--next--of--kin--in--equait--degrees
except--that—-where-there-are-two-or-more-cotiaterat-kindred
tn-eguat-degree-but-tiaiming——through--different--ancestorssr
these--who--citaim-—through—-the--nearer--ancestors-——must-—he
preferred--to-these-claiming-through-an-ancestor-more-remeote

descendant of a parent and the decedent is:

(a) survived by one or more grandparents or descendants

of grandparents:

{i) one-haif to:

{(A) the decedent's paternal grandparents equally if

both survive;

{B) the surviving paternal grandparent; or
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{€}) the descendants of the decedent's paternal

grandparents or either of them if both are deceased, the

descendants taking by representation; and

(1i) the other one-half to the decedent's maternal

relatives in the same manner; oOr

(b) not survived by a grandparent or descendant of a

grandparent on either the paternal or the maternal side., the

entire estate to the decedent's relatives on the other side

in the same manner as the half.”

Section 13. Section 72-2-204, MCA, is amended to read:

»72-2-204, Representation. (1) as used in this section,

the following definitions apply:

{a) "Deceased descendant", "deceased parent", or

"deceased grandparent” wmeans a descendant, parent, or

grandparent who either predeceased the decedent or is

considered to have predeceased the decedent under 72-2-205.

(b) "Surviving descendant” means a descendant who

neither predeceased the decedent nor is considered to have

predeceased Lhe decedent under 72-2-205.

(2)_ (ay If representation—-ts-catied-for-by-this-code,

under 72-2-203(1), a decedent's intestate estate or a part

of the intestate estate passes by representation to the

decedent's descendants, the estate or part of the estate 1is

divided into decedent's descendants and the estate or part

of the estate is divided into as many egual shares as there
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are:

{i} surviving heira descendants in the nearest-degree
of-kinship-and-deceased-persons-in-the-same-degree-who--tefe
issue--who-—-survive-the-decedentr-cach-surviving-hetr-in-the
nearest-degree-recetving-one-share-anéd--the--share--of——-each
deceased--person——in-the-same-degree-being-divided-among-hia

tassue—tn-the—aame-manner generation nearest to the decedent

that contains one or more surviving descendants; and

{ii) deceased descendants in the same generation who

left surviving descendants, if any.

(b} Each surviving descendant in the nearest generation

igs allocated one share. The remaining shares, if any, are

combined and then divided in the same manner among the

surviving descendants of the deceased descendants as if the

surviving descendants who were allocated a share and their

surviving descendants had predeceased the decedent,

{3) (a) If, under 72-2-203{3) or (4), & decedent's

intestate estate or a part of the intestate estate passes by

representation to the descendants of the decedent's deceased

parents or either of them or to the descendants of the

decedent's deceased paternal or maternal grandparents or

either of them, the estate or part of the estate is divided

into as many equal shares as there are:

(i) surviving descendants in the generation nearest the

deceased parents or either of them or nearest the deceased

_41_

11
12
13
14
15
16
17
18
ig
20
21
22
23
24

25

LC 0431/01

grandparents or either of them that contains one or more

surviving descendants: and

{(i1) deceased descendants in the same generation who

left surviving descendants, if any.

{b) Each surviving descendant in the nearest generation

is allocated one share. The remaining shares, if any, are

combined and then divided in the same manner among the

surviving descendants of the deceased descendants as if the

surviving descendants who wzre allocated a share and their

surviving descendants had predeceased the decedent."

Section 14. section 72-2-205, MCA, is amended to read:

"72-2-205. Requirement that bheir survive decedent by

for one hundred twenty hours. Any-persen An individual who

fails to survive the decedent by 120 hours is deemed
considered to have predeceased the decedent for purposes of
homestead allowance, exempt property, and intestate
succession, and the decedent's heirs are determined
accordingly. If the-time-of-death-of-the-decedent-or-of-the
persoen-who-would-othérwise-be-an-heir-er-the-cimes-of——death

of--both--eannst--be--determined--and it ecannat--be is not

established by clear and convincing evidence that the-persen

an individual who would otherwise be an heir has survived
the decedent by 120 hours, it is deemed considered that the
person individual failed to survive for the required period.

This section is not to be applied where if its application
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would result in a taking of intestate estate by the state
under 72-2-207."
Section 15. section 72-2-206, MCA, is amended to read:
"72-2-2¢6. Advancements. (1) 1f a-persen an_ individual

dies intestate as to all hits or a portion of the

individual's estate, property which—he the decedent gave +#n

his during the decedent's liferime to an individual who, at

the decedent's death, is an heir is treated as an

advancement against the taerer+s heir's intestate share of

the-estate only if:

{a) the decedent declared in a contemporaneous writing

by--the--decedent or the heir acknowledged in writing by-the

heir-to-be that the gift is an advancement; or

(b) the decedent’s contemporanecous writing or the

heir's written acknowledgment otherwise indicates that the

gift is to be taken into account in computing the division

and distribution of the decedent's intestate estate.

(2) For this--purpose purposes of subsection (1), the

property advanced is valued as of the time the heir came
into possession or enjoyment of the property or as of the

time of death-¢f the decedeme decedent's death, whichever

first occurs.

(3) T1f the

the decedent, the property is not taken into account in

recipient of the property fails to survive

computing the division and distribution of the decedent's
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intestate share-te-be--received—-by--the--recipientis-—issue
estate, unless the deciaration-or-acknowiedgment decedent's

contemporaneous writing provides otherwise."

Section 16. section 72-2-207, MCA, is amended to read:
"72-2-207. No taker -—-escheat-to-state. If there is no
taker under the provisions of #2-2-262--and--72-2-2863 this
chapter, the intestate estate passes to the state of

Montana."

Section 17. Section 72-2-210, MCA, is amended to read:

"72-2-210. Persens Individuals related to decedent
through two lines, A-persean An individual who is related to
the decedent through two lines of relationship is entitled
to only a single share based on the relationship that would

entitle him the individual to the larger share."

Section 18. section 72-2-212, MCA, is amended to read:

"72-2-212. Afterborn heirs. Reiatives-of-the-decedent
conceived-before-hias-death-but-bern-thereafter-inhertt-as—if
they-had-been-born-tn—-the--tiferime-—of--the--decedents An

individual in gestation at a particular time is treated as

living at that time if the individual lives 120 hours or

more after birth,"

Section 19. section 72-2-213, MCA, is amended to read:
“72-2-213. Estabiishment--of--paremt-ch:id Parent and

child relationship. (1) ¥f Except as provided in subsectians

2 and 3), for the purposes of intestate successiconz-a
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relationship-of-parent-and--chiitd--must--be--estabiished--to

determine--suceession by, through, or from a persons, an

individual is the c¢hild of the <child's natural parents,

regardless of their marital status. The parent and child

relationship may be established under Title 40, chapter 6,

part 1.

t33¥(2) An adopted persesn individual is the child of an

adopting parent or parents and not of tie natural parents,-

except-~that but adoption of a child by the spouse of a
either natural parent has no effect on:

({a) the relationship between the child and either
natural parent; or

{b) the right of the child or a descendant of the child

to inherit from or through the other natural parent,

t24-~-in-cases-not-coversd-by-subsection-tiir-a-persen-is
the-chitd-of-tts-parents-regardiess-of-the-marttat-scatus-of
tes-parentar-and-the-parent-and-chiid--relattonsahip--may--be
estabiished--under-—-the--Hniform——-Parentage--Act7;——Fitie-4865
chapter-67-part-1+

{3) 1Inheritance from or through a c¢hild by either

natural parent or the parent's kindred is precluded unless

that natural parent has openly treated the child as the

parent's and has not refused to support the chilgd.”

Section 20. section 72-2-214, MCA, is amended to read:

"72-2-214. Alienage. No person individual is
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disqualified to take as an heir because he the individual or

a-person an individual through whom he the individual claims
is or has been an alien wuniess--the--country-—-in--which--he

resides-does-not-attow-reciprosiey."

NEW SECTION. Section 21. Debts to decedent. A deﬁt
owed to a decedent 1s not charged against the intestate
share of any individual except the debter. If the debtor
fails to survive the decedent, the debt is not taken into
account in computing the intestate share of the debtor's

descendants.

Section 22. sSecrtion 72-2-301, MCA, is amended to read:

"72-2-301. Who may  make a will. Any--persen An
individual 18 or more years of age who is of sound mind may
make a will.,™

Section 23. section 72-2-302, MCA, is amended to read:

"72-2-302. Execution -- witnessed wills -- holegraphic

wills. (1) Except as provided £for--heiegraphie——-wiltisy
writings-—-within--7?2-2-312;--and--witis—-within in 72-2-303,

72-2-306, 72-2-312, and subsection (2} of this section,

every a will sha:® must be:

(a) in writing;

(b) signed by the testator or in the testator's name by
some other perasn individual in the testator's conscious
presence and by hrs the testator's direction; and

(c) shati--be signed by at least two persons
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individuals, each of whom signed within a reasonable time

after having witnessed either the signing of the will as

described in subsection (1) (b} or the testator's

acknowledgment of the that signature or acknowledgment of

the will.

{2) A will that does not comply with subsection (1) 1is

valid as a holographic will, whether or not witnessed, if

the signature and material portions of the document are in

the testator's handwriting.

{3) 1Intent that the document constitute the testator's

will may be established by extrinsic evidence, including,

for holographic wills, portions cof the document that are not

in the testater's handwriting."

Section 24. section 72-2-304, MCA, is amended to read:

“72-2-304. Selif-proved will. (1) Any A will may be
simultaneously executed, attested, and made self-proved by
acknowledgment therecf by the testator and affidavits of the
witnesses, each made before an officer authorized to
administer oaths under the laws of the state where in which
execution occurs and evidenced by the officer's certificate,
under official seal, in substantially the following form;

I, cueensn ..., the testator, sign my name to this
instrument this ...... day of ......, 1%...., and being
first duly sworn, do hereby declare to the undersigned

authority that I sign and execute this instrument as my tast
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will and that T sign it willingly (or willingly direct
another to sign for me), that I execute it as my free and
voluntary act for the purposes therein expressed, and that T
am 18 years of age or older, of sound mind, and under no

constraint or undue influence.

Testator
We, +...iic..0.. P r the witnesses, sign our
names to this instrument, being first duly sworn, and do
hereby declare to the undersigned authority that the
testator signs and executes this instrument as his-iast the
testator’'s will and that me the testator signs it willingly
(or willingly directs ancther to sign for him the testator),
and that each of us, in the presence and hearing of the
testator, hereby signs this will as witnhess to the
testator's signing, and that to the best of our knowledge
the testator is 18 years of age or older, of sound mind, and

under no constraint or undue influence.

Witness
THE STATE OF ....vivwvnenen

COUNTY OF ....

N

Subscribed, sworn to, and acknowledged before me by
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.......... , the testator, and subscribed and sworn to before
me by .......0.. @and .........., witnesses, this ...... day
of ...

(SEAL) (Signed)......oveveunnn
' (Official capacity of officer)

(2) An attested will may be made self-proved at any

time subsequent-te after its execution be--made--seif-preved
by the acknowledgment thereof by the testator and the
affidavits of the witnesses, each made before an officer
authorized to administer ocaths under the laws of the state
where in which the acknowledgment occurs and evidenced by
the officer's certificate, under the official seal, attached
or annexed to the will in substantially the following form:
THE STATE OF ........ -
COUNTY OF ....icvcvassnnenss

We, .cviiveeens S e s ,and .........., the testator
and the witnesses, respectively, whose names are signed to
the attached or foregoing instrument, being Ffirst duly
sworn, do hereby declare to the undersigned authority that
the testator signed and executed the instrument as his--iast¢

the testator's will and that he-had the testator signed

willingly (or willingly directed another to sign for him the
testator), and that he the testator executed it as his the

testator's free and voluntary act for the purposes therein
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expressed, and that each of the witnesses, in the presence
and hearing of the testator, signed the will as witness and
that to the best of mis the witness's knowledge the testator
was at that time 18 er-more years of age or older, of sound

mind, and under no constraint or undue influence.

.................. Testator
vrerresssrsierssss  Witness
Cerrtrrsassaaeas.. Witness

Subscribed, sworn to, and acknowledged before me by

cerereeean , the testator, and subscribed and sworn to before
me by .......... and ... .cc.uaa. , witnesses, this ...... day
of Seeer weeaas

(SEAL) (Signed)....viiervnnnvensnn

{Official capacity of officer)

{3) A signature affixed to a self-proving affidavit

attached to a will is considered a signature affixed to the

will if necessary to prove the will's due execution."

Section 25. Section 72-2-305, MCA, is amended to read:

"72-2-305. Who may witness. (1) Any--person An
individual generally competent to be a witness may act as a

witness to a will,

{2) A The signing of a will is-not-invaiid-because-the

wiit-ts-signed by an interested witness does not invalidate

the will or any provision of it."
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Section 26. Section 72-2-306, MCA, is amended to read:

"72-2-306. Choice of 1law as to execution. A written
will is wvalid if executed in compliance with 72-2-302 or
F2-2-383 [section 34] or if its execution complies with the
law at the time of execution of the place where the will is
executed or of the 1law of the place where at the time of

execution or at the time of death the testator is domiciled,

has a place of abode, or is a naticnal."

Section 27. Section 72-2-311, MCA, is amended to read:

"72-2-311. Incecrporation by reference. Any A writing in
existence when a will is executed may be incorporated by
reference If the language of the will manifests this intent
and describes the writing sufficiently toc permit its

identification."”

Section 28. section 72-2-312, MCA, is amended to read:

“72-2-312. Separate writing identifying disposition of
tangible personal property. (1) Whether or not the
provisions relating to holographic wills apply, @ will may
refer to a written statement or list to dispouse of items of
tangible personal property not otherwise specifically
disposed of by the will, other than moneyr-—evidencss--of
tndebtedness;---documents———af--tities--and--securrttes——and
property-used-in-trade-ss-business.

{2) 7To be admissible under this secticn as evidence of

the intended disposition, the writing must either be in-the
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handwriting-of-che-testatar-or-be signed by him the testator
and must describe the items and the devisees with reasonable
certainty.

{3} The writing may be:

(a}) referred to as one to be in existence at the time
of the testator's death;

{b) prepared before or after the execution of the will;

(c) altered by the testator after its preparation; and

{(d) a writing whieh that has no significance apart from

its effect upon the dispositions made by the willi.,"

Section 29. section 72-2-313, MCA, is amended to read:
"72-2-313. Events of independent significance. A will
may dispose of property by reference toc acts and events
whieh that have significance apart from their effect upon
the dispositions made by the will, whether they occur before
or after the execution of the will or before or after the
testator's death. The execution or revocation of a will of

another person is such an event.'"
Section 30. section 72-2-314, MCA, is amended to read:

*72-2-314. Testamentary additions to trusts. (1} (a} A

will may validly devise or-bequest;-the-validity-of-which-ts

determinablte-by-the-taw-of-this-stater-may-be-made-by-a-wiii
property to the trustee of a trust established or to be
established:

(1) during the testator's lifetime by the testator, eor
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by the testator and some other person, or by some other
person, tincluding a funded or wunfunded 1life insurance
trust, although the truater settlor has reserved any or all
rights of ownership ©of the insurance contracts¥; or

{ii) at the testator's death by the testator's devige to

the trustee if the trust is identified in the testator's
will and its terms are set forth in a written instrument,
tother than a willy, executed before, er concurrently with,
or after the execution of the testator's will or in the

vaiid-tast another individual's will of-a-person-who if that

other individual has predeceased the testator, ftfregardless

of the existence, size, or character of the corpus of the
trusty.

{(b) The devise is not invalid because the trust is
amendable or revocable or because the trust was amended
after the execution of the will or after the testator's
death ef-the-testator.

{2) Unless the testator's will provides otherwise, the

property me devised to a trust described in subsection (1)

is not deemed-to-be held under a testamentary trust of the
testator but it becomes a part of the trust teo which it is
given devised and shaii must be administered and disposed of
in accordance Wwith the provisions of the governing
instrument er-witt setting forth the terms of the trust,

including any amendments thereto made before or after the
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testator's death af-che-testatsr-fregardiess—of-whether-made
before-apr-aéeer-the-axarucion-of-the-testatoris—wiilty-and-if
the-testatoris-wilti-so-providesr-ineinding-any-amendments—to
the-trust-made-after—the-death-of-the-teatator.

(3) A Unless the testator's will provides otherwise, a

revocation or termination of the trust before the testator's
death of-the-testater causes the devise to lapse."”

Section 31. section 72-2-321, MCA, is amended to read:

“72-2-321. Revocation by writing or act. (1) A will or
any part thereof of a will is revoked:

ti¥{a) by executing a subsequent will which that
revokes the priésr previous will or part expressly or by
inconsistency; or

t2y(b) by being-burned;-terny-canceteds-obiiterateds-or

destroyed performing a revocartory act on  the will if the

testator performed the act with the intent and for the

purpose of revoking it-by-the-teststor the will or part of

the will or by if another person individual performed the

act in his the testator's conscious presence and by his the

testator's direction. For purposes of this subsection (b),

“revocatory act on  the will" includes burning, tearing,

canceling, obliterating, or destroying the will or any part

of it,. A burning, tearing, or canceling is a revocatory act

on_ the will, whether or not the burn, tear, or cancellation

touched any of the words on the will.
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(2) I1f a subsequent will does not expressly revoke a

previous will, the execution of the subseguent will wholly

revokes the previous will by inconsistency if the testator

intended the subsequent will to replace rather than

supplement the previous will.

{(3) The testator is presumed to have intended a

subsequent will to replace rather than supplement a previous

will if the subsequent will makes a complete disposition of

the testator's estate, If this presumption arises and is not

rebutted by clear and convincing evidence, the previous will

1s revoked and only the subseguent will is operative on the

testator's death.

(4) The testator is presumed to have intended a

subsequent will to supplement rather than replace a previous

will if the subsequent will does not make a complete

disposition of the testator's estate. If this presumptiocn

arises and is not rebutted by clear and convineing evidence,

the subsequent will revokes the previous will only to the

extent the subsequent will is inconsistent with the previous

will and each will is fully operative on the testator's

death to the extent they are not inconsistent.”

Section 32. Section 72-2-322, MCA, is amended to read:
“72-2-322, Revocation by divorce--or--annuiment—----- ne
revocation-by-other change in of circumstances. ti}-If-after

exeacuting--a--witi--the-testator-is-drvorced-or-his-marriage
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annutted;-the-diverece-sr-anneiment-revokes--any--disposition
or--appointment--of~—property-made-by-the-witl-to~the-former
spouse;-any-provision-conferring-a-generai-or-speetat--power
cf——appointment-—on—theAformer—spouseT—and*any—nominntion—af
the-fsrmar-spouse--aas——extéuntory-—trusteey--conservatory-—or
guardiany-uniess-the-witi-expressiy-provides-otherwises

+29--Property—-prevented-from-passing-to-a-former-spouse
because-of-revocation-by-divoree-or-annuiment-passes--—aa--%§
bhc——farmer—sponse—Eaiicd—to-snfvéve—thadecedent7‘and‘otheé
prcviafcns—ccnEcrring-some—power~or-onFice—-cn——the—~former
spouse-—ute—-interpreted—-a:*iffthe—spouse—faiied-to—survive
the-decedents

t3y--If-pravistens-are-revoked-sotety-by--this-~sections
they--are--revived--by--testatoris—-remarriage-eo-the-former
spouses

f4+—-Per—purposes—of—thiSAsectionf—d&vorce—cr——annuiment
means——any——divarce——or—-annu}ment——which~—vouid—exc}ude~thc
spouse—-as—-a--surviving--speuse--within--the---meaning---of
9E—E—ie3{2)7—&-decreeAoE—separntfcn~whieh—dces—not—terminate
tha-status-af-husband-and-wife—-ta-net-a-diverce-for-purposes
of-this-seetions

+5¥--No Except as provided in 72-2-104 and [section 71],

a change of circumstances ather-than-as-described-in-this

seetion-revekes does not revoke a will or any part of it.”

Section 33. Ssection 72-2-323, MCA, is amended tc read:
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"72-2-323, Revival of revoked will. (1) If a sesend
subsequent will which;-had-it-remained-effective—at-deathy
wouid-have that wholly revoked the-firse a previous will in
whele--or-in-pare is thereafter revoked by acts a revocatory

act under 72-2-321(1)(b), the firse previous will is remains

revoked in-whote-sr--tn--pare unless it is revived, The

previous will is revived if it ig evident Efrom the

circumstances of the revocation of the seeend subsequent
will or from the testator's contemporary or subseguent
declarations that #“e the testator intended the firse
previocus will to take effect as executed.

{(2) If a subsequent will that partly revoked a previous

will is thereafter revoked by a revocatory act under

72-2-321(1)(b), a revoked part of the previous will is

revived unless it is evident from the circumstances of the

revocation of the subsequent will or from the testator's

contemporary or subseguent declarations that the testator

did not intend the revoked part to take effect as executed.

t2¥(3) If a second ‘subseguent will whiehy-—had--t¢
remained--effective--at--deathy-~woutd-have that revoked the
firat a previous will in whole or in part is thereafter
revoked by a-third another, later will, the first previous
will #s remains revoked in whole or in part, except unless

it or its revoked part is revived. The previcus will or its

revoked part is revived ta the extent it appears from the
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terms of the third later will that the testator intended the

f£irat previous will to take effect.”

MEW SECTION. Section 34. Writings intended as wills.
Although a document or writing added upon a document was not
executed in compliance with 72-2-302, the document or
writing is treated as if it had been executed in compliance
with that section if the proponent of the document or
writing establishes by clear and convincing evidence that
the decedent intended the document or writing toc constitute:

(l) the decedent's will;

(2) a partial or complete revocation of the will;

(3) an addition to or an alteration of the will; or

(4) a partial or complete revival of the decedent's
formerly revoked will or of a formerly revoked portion of

the will,

Section 35. Section 72-2-401, MCA, is amended to read:

"72-2-401. Duty of custodian to--deiiver of will —-
liability. +%y After the death of a testator and on reguest
of an interested person, amy a person having custody of a
will of the testator shall deliver it with reasonable
promptness to a person able to secure its probate and, if
none is known, to an appropriate court,

t24--Any A person who willfully fails to deliver a will
is liable to any person aggrieved for the any damages whieh

that may be sustained by the failure. Any A person who
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willfully refuses or fails to deliver a will after being
ordered by the court in a proceeding brought for the purpose
of compelling delivery is subject to penalty for contempt of
court."
Section 36. Section 72-2-402, MCA, is amended to read:
"72-2-402. Deposit of will with court --

confidentiattey—---examination-by-conservator-——-detivery in

testator's lifetime. t3% A will may be deposited by the

testatcr or mis the testator's agent with any court for

safekeeping, under rules of the court. The will shai} must
be sealed and kept confidential.

t2% During the testator's lifetime, a deposited will
shaltt may be delivered only to him the testator or to a
person authorized in writing signed by him the testator to
receive the will,

433 A conservator may be allowed to examine a deposited
will of a protected testator under procedures designed to
maintain the confidential character of the document to the
extent possible and to asszre ensure that it will be
resealed and teft kept on deposit after the examinatijon.

t4y Upon being informed of the testator's death, the
court shall notify any person designated to receive the will
and deliver it to him that person on requesty or the court

may deliver the will to the appropriate court,"

Section 37. Ssection 72-2-502, MCA, is amended to read:
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"72-2-502, Will construed--to may pass all property —--
and after—acquired property. A will is-econstrued-to-pass may

provide for the passage of all property which the testator

owhs at mis deathy-tactuding and all property acquired by

the estate after the executton-—-ef--che--wiiit testator's
Section 3B. section 72-2-564, MCA, is amended to read:
*72-2-504. Choice of law as to meaning and effect of

wiits governing instrument, The meaning and legal effect of

a dispesicten--in-—a--witi-shati-be governing instrument is

determined by the 1local 1law of a--particuter Lthe state
selected by the tearator transferor in hits the governing
instrument unless the application of that law is contrary to

the provisions relating to the elective share described in

part 7, the provisions relating to exempt property and

allowances described in part 8, or any other public policy

of this state otherwise applicable to the disposition."
Section 39. section 72-2-512, MCA, is amended to read:

"72-2-512. Antilapse -- deceased devisee -- class

gifts. (1) As wused in this section, the following

definitions apply:

{a) "Alternative devise" means a devise that is

expressly created by the will and that under the terms of

the will may take effect instead of another devise on the

happening of one or more events, including survival of the
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testator or failure to survive the testator, whether an

event is expressed in condition-precedent,

condition-subseguent, or any other form, A residuary clause

constitutes an alternative devise with respect to a

nonresiduary devise only if the will specifically provides

that, upon lapse or failure, the nonresiduary devise or

nonresiduary devises in general pass under the residuary

clause.

(b} "Class member" includes an individual who fails to

survive the testator but who would have taken under a devise

in the form of a class gift had the individual survived the

testator.

(c) “"Devise" includes an alternative devise, a devise

in the form of a c¢lass gift, and an exercise of a power of

appointment.

{d) "Devisee" includes:

(i) a class member if the devise is in the form of a

class gift;

(il) an individual or class member who was deceased at

the time the testator executed the testator's will as well

as an individual or class member who was then living but who

failed to survive the testator; and

({iii) an appointee under a_ power of appointment

exercised by the testator's will.

e "Stepchiid® means a «child of the surviving,
3% g
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deceased, or former spcuse of the testator or of the donor

of a power of appointment but not a child of the testator or

donor.

(£) "“Surviving devisee" or "surviving descendant" means

a devisee or a descendant  who neither predeceased the

testator nor is considered to have predeceased the testator

under [section 621].

{g) "Testator" includes the donee of a power of

appointment 1if the power is exercised in the testator's

will.

t3¥(2) If a devisee who fails to survive the testator
and is a grandparent, or a iineat descendant of a

grandparent, or a stepchild of either the tLestator or the

donor of a power of appointment exercised by the testator's

will, the following apply: of-the-testater-is-—dead--at——the

time-—-of-—-execution--af--the-—witi;~~£fatis--to--survive-—the
testator;—-or--ta-treared-as-if-he-predeceansed-the-teastator;
the-isspne-of-the-deceased-devisee-who-survive--the—-testator
by--t28--hours--take-tn-place-of-the-deceased-devisee-and-if
they-are-aii-of-the-same-degree-of-kinship-to--tha--devisees
they--take--equaityr--but-tf-of-unequat-degrea—then-those-of
more-remote-degrec-take-by-representations
t23--One-who-woultd-nave-been-a--devisee-——under--a--ciass
gift-1f-he-had-survived-the-testater-ia-treated-as-a-devisee

for--purposes—-oft--this——sectran—-whether-his-death-orcurrad

_62_



10
11
12
i3
14
15
16
17
i8
19
20
21
22
23
24

25

LC 0431 01

before-cr-after-the-execution-of-che-witis

{a) Except as provided in subsection - (2)(d), if the

devise is not in the form of a class gift and the deceased

devisee leaves surviving descendants, a substitute gift is

created in the devisee's surviving descendants. They take by

representation the property to which the devisee would have

been entitled had the devisee survived the testator,

{(b) Except as provided in subsection (2)(d), if the

devise is in the form of a class gift, other than a devise

to "issue”, "descendants", "heirs of the body", '"heirs”,

"next of kin", "relatives", or "family® or a c¢lass described

by language of similar import, a substitute gift is created

in the deceased devisee or devisee's surviving descendants.

The property to which the devisees would have been entitled

had ali of them survived the testator passes to the

surviving devisees and the surviving descendants of the

deceased devisees. Each surviving devisee takes the share to

which the devisee would have been entitled had the deceased

devigees survived the testator. Each deceased devisee's

surviving descendants who are substituted for the deceased

devisee take by representation the share to which the

deceased devisee would have been entitled had the deceased

devisee survived the testator. For purpeoses of this

subsection (b), "deceased devisee" means a class member who

failed to survive the testator and left one or more
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surviving descendants.
(c) For purposes of [section 471, words of
survivorship, such as in a devise to an individual "if the

individual survives me" or in a devise to "my surviving

children", are not, in the absence of additional evidence, a

sufficient

indication of an__intent contrary to the

application of this section.

{d} If the will creates an alternative devise with

respect to a devigse for which a substitute gift is created

by subsection {2){a) or (2){(b}, the substitute gift is

superseded by the alternative devise only if an expressly

designated devisee of the alternative devise is entitled to

take under the will.

(e) Unless the language creating a power of appointment

expressly excludes the substitution of the descendants of an

appocintee for the appointee, a surviving descendant of a

deceased appointee of a power of appointment may be

substituted for the appointee under this section, whether or

not the descendant is an object of the power.

{3) If, wunder subsection (2), substitute gifts are

created and not superseded with respect to more than one

devise and the devises are alternative devises, one to the

other, the determination of which of the substitute gifts

takes effect is resolved as follows:

(a) Except as provided in_ subsection (3)(b), the
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devised property passes under the primary substitute gift.

{b) If there is a younger-generation devise, the

devised property passes under the younger-generation

substitute gift and not under the primary substitute gift.

{c) As used in this subsection (3), the following

definitions apply:

{i) “"Primary devise" means the devise that would have

taken effect had all the deceased devisees of the

alternative devises who left surviving descendants survived

the testator.

(ii) "primary substitute gift" means the substitute gift

created with respect to the primary devise.

(iii) "Younger-generation devise" means a devise that:

(A) is to a descendant of a devisee of the primary

devise;

(B) is an alternative devise with respect to the

primary devise;

(C) is a devise Eor which a substitute gift is created;

and

(D) would have taken effect had all the deceased

devisees who left surviving descendants survived the

testator except the deceased devisee or devisees of the

primary devise.

{iv) "Younger-generation substitute gift" means the

substitute gift created with respect to the
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younger-generaction devise."

Section 40. sSection 72-2-513, MCA, is amended to read:

"72-2-513. Pailure of devise testamentary provision.

(1} Except as provided in 72-2-512, tf a devise, other than
a residuary devise, that fails for any reasony-it becomes a
part cof the residue.

{2) Except as provided in 72-2-512, if the residue is
devised to two or more persons, and the share cf one-of-the
a residuary devisees devisee that fails for any reasony——his
share passes to the other residuary devisee or to other
residuary devisees in proportion to thetr--interests the

interest of each in the remaining part of the residue.”

Section 41. section 72-2-514, MCA, is amended to read:

"72-2-514. Nonexoneration —---specific—davise-subdect-te
security--interest. A specific devise passes subject to any
security interest existing at the date of death, without
right of exoneration, regardless of a general directive in

the will to pay debts.™
Section 42. section 72-2-515, MCA, is amended to read:
*72-2-515. Ademption by satisfaction. (1) Property
wihrch that a testator gave in his the testator's lifetime to
a person 1is treated as a satisfaction of a devise to-that
perseny in whole or in party only if:

{a) the will provides for deduction of the i1iferime

gifk;
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{b) er the testator declares declared in a
contemporaneous writing that the gift is-te-be-deducted-from
the-devise-or is in satisfaction of the devise or the
devisee-—-—-acknowiedges--in-—~writing--that--the--gift--ita-——in

satisfacetton that its value is to be deducted from the value

of the devise; or

{c) _the devisee acknowledged in writing that the gift

is in satisfaction of the devise or that its value is to be

deducted from the value of the devise.

(2) For purpese purposes of partial satisfaction,
property given during the testateor's lifetime is valued as
of the time the devisee came into possession or enjoyment of

the property or as-of-the-time-of at the testator's death of

the-testator, whichever cccurs first.

(3) If the devisee fails to survive the testator, the

gift is treated as a full or partial satisfaction of the

devise, as appropriate, in applying 72-2-512 and 72-2-513,

unless the testator's ceontemporanecous writing provides

otherwise.”

Section 43. section 72-2-516, MCA, is amended to read:
*72-2-516. Ncnademption of specific devises in—-certatn

cases -- unpaid proceeds of sale, condemnation, or insurance

-- sale by conservator or agent. (l) A specific devisee has

the right to the specifically devised property in the

testator's estate at death and:
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(a) any balance of the purchase price, ttogether with
any securlty interesty, owing from a purchaser to the
testator at death by reason of sale of the property;

(b)y any amount of a condemnation award for the taking
of the property unpaid at death;

{(c) any proceeds unpaid at death on fire or casualty

insurance on or other recovery for injury to the property;

and

(d} property owned by the testator at his deathy and
acquired as a result of foreclosure or obtained in lieu of
foreclosure of the security interest for a specifically
devised obligation;

(e) real or tangible personal property owned by the

testator at death that the testator  acguired as a

replacement for specifically devised real or tangible

personal property:; and

(f) unless the facts and circumstances indicate that

ademption of the devise was intended by the testator or

ademption of the devise is consistent with the testator's

manifested plan of distribution, the wvalue of the

specifically devised property tao the extent the specifically

devised property is not in the testator's estate at death

and its wvalue or its replacement is not covered by

sSubsections (1){a) through (l}{e).

(2) 1I1f specifically- devised property is scld or
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mortgaged by a conservator or an agent acting within the

authority of a durable power of attorney for a an

incapacitated principal who--is-under-a-disability or if a

condemnation award, er insurance proceeds, or recovery for

an_injury to property are is paid to a conservator or an
agent acting within the authority of a durable power of

attorney for & an incapacitated principal, who-is-under-g

disabitityr-as-a-resuit-of-condemnation;-fire;-or--casuaieys
the specific devisee has the right to a general pecuniary

devise egual to the net sale price, the amount of the unpaid

loan, the condemnation award, er the insurance proceeds, or
the recovery. This--subsection-does-not-appty-tf-after-the
sate;-condemnationy-or-casuaity-it-+s-adjudicated--thag--the
disabiiity—-eé—-the—-teatatot——haa——ceased——and—the—testaeor
survives-the-adjudieation-by-i-years

{3} The right of the specific devisee wunder this
subsection (2) is reduced by any right he the devisee has
under subsection (1).

{4) For the purpuses of the references in subsection

(2) to a conservator, subsection (2) does not apply if,

after the sale, mortgage, condemnation, casualty, or

recovery, it was adjudicated that the testator's incapacity

ceased and the testator survived the adjudication by 1 year.

(5) For the purpcses of the references in subsection

(2) to an agent acting within the authority of a durable
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power of attorney for an incapacitated principal:
(a) "incapacitated principal" means a principal who is

an incapacitated person;

(b} no adjudication of incapacity before death is

necessary; and

{c) the acts of an agent within the authority of a

durable power of attorney are presumed to be for an

incapacitated principal."

Section 44. section 72-2-517, MCA, is amended to read:
“72-2-517. €Ehanges Increase in devised securities ——
distributtens-prior--to--death accessions. (1) If ethe a

testator intended--a--specific-daviae-of-certatn executes a

will that devises securities rather--thap--the-—-eguivatent
value——thereof;-the-spectfie—devinee—ts-entitied-onty—-to and

the testator then owned securities that meet the description

in the will, the devise includes additional securities owned

by the testator at death to the extent the additional

securities were acquired by the testator after the will was

executed as a result of the testator's ownership of the

described securities and if the securities are of any of the

following types:

{a} as-—-much-—-of-rhe-devised securities as-is-a-part-of
the-estate-at-ttme-ocf-the-rastatoris-death+
thy-—any-addicionat-or--other--secnrities of the same

entity-owned-by-the-testator organization acquired by reason
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of action initiated by the entity organization or any

suecessor, related, or acquiring organization, excluding any

securities acquired by exercise of purchase options;
te3(b) securities of another enttey-—owned--by---the

testmtor organization acquired as a result of a merger,

consolidation, reorganization, or other simtiar---actien

tnteiated distribution by the entity organization or any

successor, related, or acquiring organization; and or

td}({c) any-additienail securities of the emtity-owned-by

the-teatatsr same organization acguired as a result of a

plan of reinvestment.

(2) Distributions prier—--te in cash before death with
respect to a specifteaity--devised described security naat
provided-—for-in-subsection-t33 are not part of the speeific
devise."

Section 45. section 72-2-518, MCA, is amended to read:

"72-2-518. No-impited-exercise Exercise of power of

appointment. A In the absence of a reguirement that a power

of appointment be exercised by a reference to the power or

by an express or specific reference to the power, a general

residuary clause in a will or a will making general

disposition of all of the testator's property dees—-not

expresses an  intention to exercise a power of appointment

held by the testator unieas only if:

(1) specific-raferance-is-made-+to the power or-there-is
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seme-other-indication-of is a general power _and the creating

instrument does not contain a gift if the power is not

exercised; or

{2) the testator's will manifests an intention to

include the property subject to the power.”

Section 46. Section 72-2-519, MCA, is amended to read:

“72-2-519. Penalty clause for contest unenforceabie. A
provision in a will purporting to penalize any an interested
person for contesting the will or instituting other

proceedings relating to the estate 1is unenforceable if
probable cause exists for instituting proceedings.”

NEW SECTION. Section 47. Scope. In the absence of a
finding of a contrary intention, the rules of constructicn
in this part control the construction of a will.

Section 48. sSection 72-2-601, MCA, is amended to read:

"72-2-601. omitred Entitlement of spouse -- premarital
will., (1) If a teatator-£fatis—ta-pravide-by-wiii-for-his
testator's surviving spouse who married the testator after
the execution of the will, the omitted surviving spouse

shait is entitled to receive, as an intestate share, no less

than the value of the same share of the estate he the spouse

would have received if the decedent-ieft--ne--wiiil testator

had died intestate as to that pertion of the testator's

estate, if any, that is neither devised to a c¢hild of the

testator who was born before the testator married the
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surviving spouse and who is not a child of the surviving

spouse nor devised or passes under 72-2-512 or 72-2-513 to a

descendant of such a child, unless;:

(a) it appears from the will that-ehe-emission-was

imtentionat or other evidence that the will was made in

contemplation of the testator's marriage to the surviving

spouse;

{(b) the will expresses the intention that it is toc be

effective notwithstanding any subsequent marriage; or

(c} the testator provided £for the spcuse by transfer
outside the will and the intent that the transfer be in lieu

of a testamentary provision is shown by Lthe testator's

statements of~-the--testator or is reasonably inferred from

the amount of the transfer or other evidence.
(2) 1In satisfying a the share provided by this section,

the devises made by the will to the testator's surviving

spouse, if any, are applied first and other devises, other

than a devise to a child of the testator who was born before

the testator married the surviving spouse and who is not a

child of the surviving spouse or a devise or substitute gift

under 72-2-512 cor 72-2-513 to a descendant of such a child,

abate as provided in 72-3-901."

Section 49. Section 72-2-602, MCA, is amended to read:

"72-2-602. Pretermitted-chiid Omitted children. (1) #f

Except as provided in subsecticn {2), if a testator fails to
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provide in hits the testator's will £for any of mis the

testator's cnildren born or adopted after the execution of

his the will, the omitrted after-born or after-adopted child

receives a share in the estate as follows:

(a) 1If the testator had no child 1living when the

testator executed the will, an omitted after-born or

after-adopted child receives a share in the estate equal in

value to that which he the child would have received i€ had

the testator mkad died intestate unlesss the will devised all

or substantially all of the estate to the other parent of

the omitted child and that other parent survives the

testator and is entitled to take under the will.

(b) If the testator had one or more children living

when the testator executed the will and the will devised

property or an interest in property to one or more of the

then-living children, an omitted after-born or after-adopted

child is entitled to share in the testator's estate as

follows:

{i} The portion of the testator's estate in which the

omitted after-born or afrer-adopted child is entitled to

share is limited to devises made to the testator's

then-living children under the will.

{ii) The omitted after-born or after-adopted <child is

entitled to recegive the share of the testator's estate, as

limited in subsection (l)(b)(i), that the child would havg
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received had the testator included all omitted after-born

and after-adopted children with the children to whom devises

were made under the will and had given an equal share of the

estate to each child.

{iii) To the extent feasible, the interest granted _an

omitted after-born or after-adepted chiid under this section

must be of the same character, whether equitable or legal,

present or future, as that devised to the- testator's

then-living children under the wiil,

(iv) In satisfying a share provided by this subsection

(1){b), devises to the testator's children who were living

when the will was executed abate ratably. In abating the

devises of the then-living children, the court shall

preserve to the maximum extent possible the character of the

testamentary plan adopted by the testator.

(2) Subsections (1){a), {l){b), and (3) do not apply

{a) it appears from the will that the ocmission was
intentional;

tbi--when-the-wilti-was-exeented-rhe-testator-had-one——or
mere~*ch§idfen-—and--devised-:ubstantiaiiy-a}}—h¥s—eseabe-bo
the-other-parent-of-the-smitted-chitds or

fc?(b! the testator provided for the omitted after—barn

or after-adopted child by transfer cutside the will and the

intent that the transfer be in lieu of a testamentary
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provision is shown by the testator's statements ef-—-the

testatsr or is reascnably inferred from the amount of the

transfer or other evidence.

t2¥({3) £ Except as provided in subsection (2), 1f at

the time of execution of the will the testator fails to
provide in his the testator's will for a living child sclely
because he the testator believes the child to be dead., the
child receives-a is entitled to share in the estate eguat-in
vatue--to-—-that-which-he-wounid-have-recetved-tf-the-castcator

hed--dted--intestate as it :he child were an omitted

after-born or after-adopted chilg.

t33({4) In satisfying a share provided by this-section
subsection {i){a), the devises made by the will abate as
provided in 72-3-801."

Section 50. section 72-2-702, MCA, 1s amended to read:

"72-2-702, Right--to--etective Elective share. (1) ¥f-a
married--perscn--domicited-—tn--~this--state--diea;--the The

surviving spouse of a decedent who dies domiciled in  this

state has a right of election, under the limitations and

conditions stated in this part, to take an elective-share-of

one-third elective-share amount equal to the value of the

elective~share percentage of the augmented estate under-the

timitatrons-and-conditrons-heretnafter--stateds, determined

by the length of time the spouse and the decedent were

married to each other, in accordance with the following
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schedule:

I1f the decedent and the The elective-share

spouse were married to percentage is:

each other:

Less than 1 year supplemental amount only

1 year but less than 2 years 3% of the augmented estate

2 years but less than 3 vears 6% of the augmented estate
3 years but less than 4 vyears 9% of the augmented estate
4 years but less than 5 years 12% of the augmented estate
5 years but less than 6 years 15% of the augmented estate
6 years but less than 7 years 18% of the augmented estate
7 years but leéess than 8 years 21% of the augmented estate
8 years but less than 9 years 24% of the augmented estate

9 years but less than 10 years 27% of the augmented estate

10 vears but less than 11 years 30% of the augmented estate

11 years but less than 12 years 34% of the augmented estate

12 years but less than 13 years 38% of the augmented estate

13 years but less than 14 years 42% of the augmented estate

l4 years but less than 15 years 46% of the augmented estate

15 years or more 50% of the augmented estate

{2y If the sum of the amounts described in

72-2-705(2)({c) and (2}{(d) and 72-2-706(1l)(a) and (1}{c) and

that part of the elective-share amount payable from the

decedent 's probate and reclaimable estates under 72-2-706(2)

and {3} is less than $50,000, the surviving spouse is
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entitled to a supplemental elective-share amount equal to

550,000, minus the sum of the amounts described in those

sections. The supplemental elective-share amount is payable

from the decedent's probate estate and from recipients of

the decedent's reclaimable estate in the order of priority

set forth in 72-2-706(2) and (3).

t23(3) if-a-married-persen-not-domicilted-in-this--state
diesy-—-the The right, if any, of the surviving spouse of a

decedent who dies domiciled outside this state to take an

elective share in property in this state is governed by the
law of the decedent's domicile at death."
Section 51. section 72-2-703, MCA, is amended to read:
“72-2-703. Right of election personal to surviving
spouse. (1} The right of electicon ef--the--surviving--spouse

may be exercised only by him a surviving spouse who is

living when the petition for the elective share is filed in

the court under 72-2-707(1). If the election 1is not

exercised by the surviving spouse personally, it may be

exercised on the surviving spouse's behalf by the surviving

spouse's conservator, gquardian, or agent under the authority

of a power of attorney.

(2) in-the-casec-of--a--protected If the election is

exercised on behalf of a surviving spouse who is an

incapacitated person, the-right-of-election-may-be-exercised

enty-—by--order-of the court tm-which-protective-proceedings
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as-to-hia-property-are-pending-after-finding--that--exercise

ts—-necessary-—te--provide--adeguate shall set aside that

portion  of the elective-share  and supplemental

elective-share amounts due from the decedent's probate

estate and recipients of the decedent's reclaimable estate

under 72-2-706(2) and (3) and shall appoint a trustee to

administer that property for the support for-the-protected

person-during-his-probabite-tife-expeetancy of the surviving

spouse. For the purposes of this subsection, an election on

behalf of a surviving spouse by an agent under a durable

power Of attorney is presumed to be on behalf of a surviving

spouse who is an_ incapacitated petson. The trustee shall

administer the trust in accordance with the following terms

and such additional terms as the court determines

appropriate:

{a) Expenditures of income and principal may be made in

the manner, when, and to the extent that the trustee

determines suitable and proper for the surviving spouse's

support, without court order but with regard to other

support, income, and property of the surviving spouse

exclusive of benefits of medical or other forms of

assistance from any state Or federal government or

governmental agency for which the surviving spouse qualifies

on the basis of need.

{b) During the surviving spouse’'s incapacity, neither
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the surviving spouse nor anyone acting on  behalf of the

surviving spouse has a power to terminate the trust; but if

the surviving spouse regains capacity, the surviving spouse

then acquires the power to terminate the trust and acquire

full ownership of the trust property free of trust by

delivering to the trustee a writing signed by the surviving

spouse declaring the termination.

{(c) Upon the surviving spouse's death, the trustee

shall transfer the unexpended trust property in the

following order:

{i) wunder the residuary clause, if any, of the will of

the predeceased spouse against whom the elective share was

taken, as if that predeceased spouse died immediately after

the surviving spouse; cr

{ii) to that predeceased spouse’'s heirs under [section

70]."

Section 52. Section 72-2-704, MCA, is amended to read:
“72-2-70n4 Surviving-spouas——---atrewance--——-—— axemptions

Effect of electicon on statutory benefits. A If the right of

election is exercised by or on behalf of the surviving

spouse, ts--entitied--to the surviving spouse's homestead

allowance, exempt property, and family allowance, 1f any,

are not charged against but are in addition to the whether

or-not-he-eiects-to-take-an-—eltective--share elective-share

and supplemental elective-share amounts."
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Section B3. section 72-2-705, MCA, is amended to read:

"72-2-705. Augmented estate. (1) (a) As used in this

section, the following definitions apply:

(i} "Bona fide purchaser" means a purchaser for value

in gooed faith and without notice of an adverse claim.

{il) "“Nonadverse party" means a person_who does not have

a substantial heneficial interest in the trust or other

property arrangement that would be adversely affected by the

exercise or nonexercise of the power that person possesses

respecting the trust or other property arrangement. A person

having a general power of appointment over property is

considered to have a beneficial interest in the property.

(iii) "Presently exercisable general power of

appointment"” means a power of appeintment under which, at

the time in question, the decedent by an exercise of the

power could have created an interest, present or future, in

the decedent or the decedent's creditors,

iv) "Probate estate” means property, whether real or
Y

personal, movable or immovable, wherever situated, that

would pass by integtate succession if the decedent died

without a valid will.

(v) "Right to income" includes a right to payments

under an annuity or similar contracltual arrangement.

(vi) “"value of property owned by the surviving spouse at

the decedent's death" and "value of property to which the
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surviving spouse succeeds by reason of the decedent's death”

include the commuted value of any present or future interest

then held by the surviving spouse and the commuted wvalue of

amounts payable to the surviving spouse after the decedent’'s

death under any trust, 1life insurance settlement option,

annuity contract, public or private pension, disability

compensation, death benefit or retirement plan, or any

similar arrangement, exclusive o©f the federal social

security system.

(b) As used in subsections (2)(b}(iii} and (2)(b)(iv),

"transfer" includes an exercise or release of a power of

appointment but does not include a lapse of a power of

appointment.

{(2) The augmented estate meams-the consists of the sum

(a) the value of the decedent's probate estate, reduced

by funeral and administration expenses, homestead allowance,
family allowances and exemptions, and enforceable claimsy—to
which-is-added-the-sum-of-the-follswing-amanntss;

(b) the value of the decedent's reclaimable estate,

which is composed of all property, whether real or personal,

movable or immovable, wherever situated, not included in the

decedent's probate estate, of any of Lhe following types:

{1) property, to the extent the passing of the

principal thereof to or for the benefit of any person, other
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than the decedent's surviving spouse, was subject to a

presently exercisable general power of appointment held by

the decedent alone, if the decedent held that power

immediately before death or if and to the extent the

decedent, while married to the surviving spouse and during

the 2-year period preceding the decedent's death, released

that power or exercised that power in favor of any person

other than the decedent or the decedent's estate, spouse, or

surviving spouse;

(ii) property, to the extent cf the decedent's

unilaterally severable interest therein, held by the

decedent and any other perscn, except the decedent's

surviving spouse, with right of survivorship, |if the

decedent held that interest immediately before death or if

and to the extent the decedent, while married to the

surviving spouse and during the 2-year period preceding the

decedent's death, transferred that interest to any person

other than the decedent's surviving spouse;

(is1y pruceeds oI Insurance, including accidental death

benefits, on the life of the decedent payable to any person

other than the decedent's surviving spouse, if the decedent

owned the insurance policy and had the power to change the

beneficiary of the insurance policy or if the insurance

policy was subject to a presently exercisable general power

of appointment held by the decedent alone immediately before

...83-
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death or if and to the extent the decedent, while married to

the surviving spouse and during the 2-year period preceding

the decedent's death, transferred that policy to any person

other than the decedent's surviving spouse; and

tiy{iv) the---vaive---of property transferred by the
decedent to anyone any person other than a bona fide
purchaser by-the-decedent at any time during the decedent's

marriage to the surviving spouse, to or for the benefit of

any person other than the surviving spouse, to-the-extent
that--the--decedent--did--not--receive--adequate--and-—-fuii
conpideration-in-money-or-meneyia-worth-for-~the—-transfery if
the transfer is of any of the following types:

tay(A) any transfer under-whieh Lo the extent that the

decedent retained at the time of his or during the 2-vear

period preceding death the possession or enjoyment of or

right to income from the property;
tb¥(B) any transfer to the extent that the--deecedent
retained at the time of hts or during the 2-year period

preceding the decedent's death, the income or principal was

subject to a power, either exercisable by the decedent alone

or in conjunction with any other personj-te-revoke-or-+o

consumey-invadey-or-dispose-of-the-principat or exercisable

by a nonadverse party for his--own the benefit of the

decedent or the decedent's estate;

tey{C) any transfer whereby of property to the extent

~-B4-
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the decedent's contribution to it, as a percentage of the

whole, was made during the 2-year period preceding the

decedent's death, by which the property is held at the time

of or during the 2-year period preceding the decedent's

death by the decedent and another, other than the decedent's

surviving spouse, with right of survivorship; or

td¥{(D) any transfer made to a donee within-Z-years-of

during the 2-year period preceding the decedent's death ef

the-—decedent to the extent that the aggregate transfers to

any one donee in any either of the vyears exceed $3766860

$10,000;

{c) the value of property to which the surviving spouse

succeeds by reason of the decedent's death, other than by

homestead allowance, exempt property, family allowance,

testate succession, or intestate succession, including the

proceeds of insurance, including accidental death benefits,

on the life of the decedent and including benefits payable

under a retirement plan in which the decedent was a

participant., exclusive of the federal social security

system; and

{(d) the value of property owned by the surviving spouse

at the decedent's death, reduced by enforceable claims

against that property or that spouse, plus the value of

amounts that would have been includable in the surviving

spouse's reclaimable estate had the spouse predeceased the
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decedent. However, amounts that would have been includable

in the surviving spouse’'s reclaimable estate under

subsection (2)(b)(iii) are not valued as if the surviving

spouse were deceased.

t2¥{3) any Any transfer or_ exercise or release of 3

power of appointment is excluded from the decedent's

reclaimable estate:

{a) to the extent the decedent received adegquate and

full consideration in money or money's worth for the

transfer, exercise, or release; or

(b) if irrevocably made with the written consent or

joinder of the surviving spouse.

(4) Property 1is valued as of the decedent's death,

except-chat but an irrevocable transfer of property given
irfevccab}y-—to-—n—-donee——dnring—*iiEetime»-of~the—decedent

during the 2-year period preceding the decedent's death that

is included in the decedent's reclaimable estate under

subsections (2)(b)(i), (2)(b)(ii), and (2)(b)(iv} is valued

as of the date~the—donee—came—into—posaession—-cr——cnjcyment

+f--that--occurs—first time of the transfer. If the terms of

more than one of the provisions of subsection {(2)(b) apply,

the property 1is included in the augmented estate under the

provision that yields the highest wvalue. For purposes of

this subsection, an "irrevocable transfer of propercy”

includes an irrevocable exercise or release of a _power of
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appointment. Nothing-herein-shaii-cause-to--be--incinded--in
the-gugmented-estate—any-tife-insurances;-accident-insurances
joint-annuity;-or-pensisn-payable-to-a-persen-other—-than—the
surviving-spousex
t3+--the-value-ef-preperty-owned-by-the-surviving-speuse
at———the--decedentia--death;--pius--the--vatve--of--property
transferred-by-the-spouse-at-any-time-during-marriage—to-any
perasn--other—-than--the--decedent--which--wouid--have-~-bean
tnetudabie-in-the-spousels-augmented-estate-if-the-surviving
apoase-had-predecensed-the-decedent;-te-tha-sxtent-tha-swned
or-tranaferred-property-is-derived-from—the-decedent—by--any
meana--cther—-than-teatate-or-itntestate-succession-without-a
futi-consideration-in-money-osr-moneyts-worth---Por--purpeses
ef-this-subsection:
tat--property--derived-Erom-the-decedent-inciuvdes-but-is
not-iitmited-to-any~-benaficiai-~interest—~of--the--surviving
spouse—-in-—a--trust--ereated-—-by--the--decedent—-during-hts
tifetimey-any—-property-—appointed--te--the-—spouse--hy——-the
decedentis--exercise--of-a--general--or--speciat--power--of
appeintment——alse—-exarcisabie-—in—-faver-of-cthers-than-the
apouser-any--proceeds—-ofé-—insurance--tincinding--accidantai
deatnh-—benefitsj-on-the-iife-of-the-decedant-attributabie-te
premiums-patd-by-himr-any-iump-sum-immediateiy--payablie--and
the--commuted--vatue—-of--the--proceeda-cf-annutty-contracts

under--which--the--decedent--was---the-—-primary-——annuittante
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attributabte-~to-premiums-patd-by-himy-the-commuted-vatue—of
amounts-payabie-after-the-decedentis-denth-under-any--pubiic
er—-private-penstony-disability-compensation;-death-bheneftt+
or-retirement-pian;-exclusive-of-the-federat-sociat-security
systemy—by--reason--of--service—-performed--sr--disabilities
tneurred--by-—-the-decedent;-any-property-held-at-the-time-of
decedentin-death-by-decedant-and-the-surviving-—-speuse--with
right--of--survivorshipr-—any-—-property-heid-by-decedent-and
tranaferred-by-contract-to-the-surviving-spouse-by-reassn-af
tire-decedentis-deathr-and-the-value——of--the--share-—of-—the
surviving-spouse-resuiting-from-rights-in-community-property
in-this-or-any-other-state-formeriy-owned-with-the-decedents
Premitums--paid--by--the--decedentis-empioyers-his-partneryr-a
partnership-of-which-he-was-a-member;—-ss-his——ecraditors--are
deemed-to-have-been-pard-by-the-decedents
tby--property--owned--by—-the-——spouse--at~the-decedentts
death-~is—~vaived--as--of-—the--date—-of-—-death:~-—-Property
transferred-by-the-spousr-+a-vatnad-ab—bha_bimabbo L—-- -7
became--irrevecable—-or--at--the-decedent‘s-deathy-whichaver
eccurred-first--income—earned-by-incinded-property-prior-—to
the-decedentia-death-is-not-treated-as-property-derived-from
the-decedents
tet-—preoperty--owned--by—-the-surviving-sponse-as-of-the
decedentis-death-or-previcusiy-transferred-by-the--surviving

apouse--is-—presumed-to-have-been-dertved-from-che-decadents
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except—to-the—-extent-that-the-surviving—-spouse-—-eatablishes
that-it-was-derived-£from-another-seurces
t4y—-Por--the--purposes—-of-——this-—sections--a-bona-fide
purchaser-is-a-purchaser-for-vaiue-in-good-faith-and-withont
notice-ocf-any-adverse—-ctaim:--Any--recoarded--instrumant-—+s
prima-facie-evidence-that-the-transfer-described-therein-was
made-to-a-bona-fide-purchaser-

{(5) (a) Although wunder this section a payment, item of

property, or other benefit is included in the decedent's

reclaimable estate, a payor or other third party is not

liable for having made a payment or transferred an item of

property or other benefit to a beneficiary designated in a

governing instrument, or for having taken any other action

in good faith reliance on the wvalidity of a governing

instrument, upon reguest and satisfactory procf of the

decedent's death, before the payor or other third party

received written notice from the surviwving spouse or

spouse's representative of an intention to file a petition

for the elective share or that a petition for the elective

share has been filed. A payor or other third party is liable

for payments made or other actions taken after the payor or

other third party received written notice of an intention to

file a petition for the elective share or that a petition

for the elective share has been filed.

(b} The written notice of intention to file a petition
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for the elective share or that a petition for the elective

share has been filed must be mailed to the payor's or other

third party's main office or home by certified mail, return

receipt requested, or served upon the payor or other third

party in the same manner as a summons in a civil action.

Upon receipt of written notice of intention to file a

petition for the elective share or that a petition for the

elective share has been filed, a payor or other third party

may pay any amount owed or transfer or deposit any item of

property held by it to or with the court having jurisdiction

of the probate proceedings relating to the decedent's estate

or, if no proceedings have been commenced, to or with the

court having jurisdiction of probate proceedings relating to

decedents' estates located in the county of the decedent's

residence. The court shall hold the funds or item of

property and, upon its determination under 72-2-707(4).,

shall order disbursement in accordance with the

determination. If no petition is filed in the court within

the specified time under 72-2-707(1) or, if filed, the

demand fur an elective share is withdrawn under 72-2-707(3},

the court shall order disbursement to the designated

beneficiary. Payments, transfers, or deposits made to or

with the court discharge the payor or other third party from

all claims for the value of amounts paid to or items of

property transferred to or deposited with the court.
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{c) Upon petition to the probate court by the

beneficiary designated in _a governing instrument, the court

may order that all or part of the property be paid to the

beneficiary in an amount and __ subject to conditions

consistent with this section.

() (a) A person who  purchases property from a

recipient for value and without notice cor who receives a

payment or other item of property in partial or full

satisfaction of a legally enforceable obligation is neither

obligated under this part to return the payment, item of

property, or benefit nor liable under this part for the

amount of the payment or the value of the item of property

or benefit. However, a person who, not for value, receives a

payment, item of property, or other benefit included in the

decedent's reclaimable estate is obligated to return the

payment, item of property, or benefit or is personally

liable for the amount of the payment or the value of the

item of property or benefit, as provided in 72-2-706.

(L 1wy eevsion o pail UL oauy bSelliun OL tNLS  PAart

is preempted by federal law with respect to a payment, an

item of property, or any other benefit included in the

decedent's reclaimable estate, a person who, not for value,

receives the payment, item of property, or other benefit is

obligated to return that payment, item of property, or

penefit, or is personally liable for the amount of that
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payment or the value of that item of property or benefit, as

provided in 72-2-706, to the person who would have been

entitled to it were that section or part of that section not

preempted."”
Section 54. Ssection 72-2-706, MCA, is amended to read:
*"72-2-706. Charging spouse with property owned assets
and gifts received -- liability of others for balance of
elective share. (1) In the proceeding for an elective share,
vatues—incinded-tn-the-augmented-estate-which-pass—-er--have
passed--to--the-surviving-spouse;-ocr-which-wouid-have-passed

to-the-spouse-but-were-rencuncedr the following are applied

first to satisfy the eieetive-~-share elective-share amount
and to reduce or eliminate any contributions due from other

the decedent's probate estate and recipients of tranafers

itneinded-+n the aungmented decedent's reclaimable estates-For

purposes—-of--this——-subsectieny;--—-the--—-electing---spouseis
beneficial-interest-in-any-itife-estate-or-in-any-trust-shaii
be~—computed--as-tf-warth-one-haltf-of-the-totalt-vatue-of-the
property-subgject-to-the-iife-estarer-or-of-the-trust-estate;
uniess-higher--or--itower—-vatues-—£for--these--interests-—-are
estabiished-by-proofs:

{a) amounts included in the augmented estate that pass

or have passed to the surviving spouse by testate or

intestate succession;

{b) amounts included in the augmented estate under
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72-2-705(2)(c);

{c)_ amounts included in the augmented estate that would

have passed to the spouse but were disclaimed; and

(d) amounts included in the augmented estate under

72-2-705(2)(d) up to the applicable percentage thereof. For

purposes of this subsection (d), the "applicable percentage"

is twice the elective-share percentage set forth in the

schedule in 72-2-702(1) appropriate to the length of time

the _spouse and the decedent were married to each other,

{2) 1f, atter the application of subsection (1}, the

elective-share amount is not fully satisfied or the

surviving spouse is entitled to a supplemental

elective-share amount, amounts included in the decedent's

probate estate and_ that portion of the decedent's

reclaimable estate, other than amounts irrevocably

transferred within 2 years before the decedent's death, are

applied first to satisfy the unsatisfied balance of the

elective-share amount or the supplemental elective-share

amount, The decedent's probate estate and that portion of

the decedent's reclaimable estate are applied so that

liability for the unsatisfied balance of the elective-share

amount or for the supplemental elective-share amount is

equitably apportioned among the recipients of the decedent’'s

probate estate and that portion of the decedent's

reclaimable estate in proportion to the value of their
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interests therein.

€25 (3) Remainéng——preperty——of-—the—augmented If, after

subsections (1) and (23, the

elective-share or supplemental elective-share amount is not

the application of

fully satisfied, the remaining portion of the decedent's

reclaimable estate is sa applied so that liability for the
unsatisfied balance of the e}eet&ve-share—of——the——snrviving

spouse elective-share or supplemental elective-share amount

is equitably apportioned among the recipients of the

angmented that portion of the decedent's reclaimable estate

in proportion to the value of their interests therein,
t3¥(4) Only original tfansEerees—from-or—appointeea--cf
the—decedent-ahd-their—doneesr recipients of the reclaimabile

estate described in 12-2-705(2)(b) and the donees of the

recipients of the reclaimable estate to the extent the

donees have the property or its proceedss are subject-to-the

liable to make a proportional contrihution to-make-op-the

toward satisfaction of the surviving spouse's etective-shara

oE-—the-—surriving-—aponse elective-share or supplemental

elective-share amount. A person liable to contribution may

choose to give up the property--transferred--to--him

proportional part of the reclaimable estate or to pay +ts

the value as of the time—it—ia—:onsidefedkin—ccmputing—the

gugmented-estate amount for which the person is liable."

Section 55. section 72-2-707, MCA., is amended to read:
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"72-2-707. Procedure Proceeding for making-of--eteection

elective share =-- time limit. (1} Phe-surviving-spesuse-may

etect-to-take-his-elective-share--itn--the--angmented--~estate

Except as provided in subsection (2}, the election must be

made by filing in the court and mailing or delivering to the
personal representative, if any, a petition for the elective
share within 9 months after the date of the decedent's death
or within 6 months after the probate of the decedent's will,
whichever 1limitation iast later expires. The surviving

spouse shall give notice of the time and place set for

hearing to persons interested in the estate and to the

distributees and recipients of portions of the augmented

estate whose interests will be adversely affected by the

taking of the elective share. Hewever;-—-the--nonprobate

transfers Except as provided in subsection {(2), the

decedent's reclaimable estate, described in

72-2-7054323(2)(b), shatt 1is not be included within the
augmented estate for the purpose of computing the elective
share if the petition is filed iater more than 9 months

after the decedent's death. Fhe-court-may-extend-the-time

for-election-as-it-sees-fit-for-cause-shown-by-the-surviving
spouse-—before-the-time-for-election-has-expireds

(2) Phe-surviving-spouse-ahati-give-notice-of-the--~time
and--piace--set—-for--hearing--to--peracns-interested-in-the

estate-and-to-the-distribotees-and-reecipients-af-pertiens-of
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the-augmented-net-estate-whose—interests-wiii--be~—adveraeiy
affected--by--the--taking—-cf--the--etective-share: Within 9

months after the decedent's death, the surviving spouse ma
g sSp b4

petition the court for an extension of time for making an

election. If, within 9 months after the decedent's death,

the spouse gives notice of the petition to all persons

interested in the decedent's reclaimable estate, the court

for cause shown by the surviving spouse may extend the time

for election. If the court grantg the spouse's petition for

an_extension, the decedent's reclaimable estate, described

in 72-2-705{(2)(b), is not excluded from the augmented estate

for the purpose of computing the elective-share and

supplemental elective-share amounts if the spouse makes an

election by filing in the court and mailing or delivering to

the personal representative, if any, a petition for the

elective share within the time allowed by the extension.

(3} The surviving spouse may withdraw his a demand for
an elective share at anv time hafAars antrv ~F -~ £i--0
determination by the court.

(4) After notice and hearing, the court shall determine

the amount---of--the--elective~—-share elective-share and

supplemental elective-share amounts and shall order its

payment from the assets of the augmented net estate or by
contribution as appears appropriate under 72-2-706. If it

appears that a fund or property included in the augmented
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ne¢ estate has not come into the possession of the personal
representative or has been distributed by the personal
representative, the court nevertheless shall fix the
liability of any person who has any interest in the fund or
property or who has possession thereof, whether as trustee
or otherwise. The proceeding may be maintained against fewer
than all persons against whom relief could be sought, but no
person is subject to contribution in any greater amount than
ke the person would have been under 72-2-706 if relief had
been secured against all persons subject to contribution.
(5) The order or judgment of the court may be enforced
as necessary in suit for contribution or payment in other

courts of this state or other jurisdictions."

NEW SECTIGN. Section 96. applicable law. This part
applies to the estate of a decedent who dies domiciled in
this state. Rights to homestead allowance, exempt property,
and family allowance for a decedent who dies not domiciled
in this state are governed by the law of the decedent's
domicile at death.

Section 57. Section 72-2-801, MCA, is amended to read:

"72-2-801. Bowmestead allowance. Y A decedent's
surviving spouse of-a-decedent-who--was--demieiied--in--this
state is entitled to a homestead allowance of $20,000. If
there is no surviving spouse, each minor child and each

dependent child of the decedent is entitled toc a homestead
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allowance amounting to $20,0007 divided by the number of
minor and dependent children of the decedent.

{2+ The homestead allowance is exempt froﬁ and has
priority over all claims against the estate.

t3) Homestead allowance is in addition to any share
passing to the surviving spouse or minor or dependent child
by the will of the decedent unless otherwise provided, by

intestate succession, or by way of elective share."

Section 58. section 72-2-802, MCA, is amended to read:

“72-2-802. Exempt property. +3%¥ In addition to the
homestead allowance, the decedent's surviving spouse of—-a
decedent--who--was--domtetted-in-this-state is entitled from
the estate toc a value, not exceeding 637568 $10,000 in
excess of any security interests therein, in household
furniture, automobiles, furnishings, appliances, and
perscnal effects. If there 1s no surviving spouse, the
decedent's children of-the-decedent are entitled jointly to
the same value. If encumbered chattels are selected and if
the wvalue in excess of security interests, plus that of
Other exempt property, is less than $37588 $10,000 or if
there 1is not $37566 §$10,000 worth of exempt property in the
estate, the spouse or children are entitled to other assets
of the estate, if any, to the extent necessary to make up

the $37508 $10,000 value.

t2+ Rights to exempt property and assets needed to make
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up a deficiency of exempt property have priority over all
claims against the estate, except-that but the right to any
assets to make up a deficiency of exempt property shati
abate abates as necessary to permit prior earlier payment of
homestead allowance and family allowance.

+3%¥ These rights are in addition to any benefit or
share passing to the surviving spouse or children by the
decedent's will of-the-decedent unless otherwise provided,

by intestate succession, or by way of elective share."

Section B9. section 72-2-803, MCA, is amended to read:

"72-2-803. Family allowance. (1) In addition to the
right to homestead allowance and exempt property, if-the
decedent——wﬁs--domiciied——in——this——state7 the decedent's
surviving spouse and minor children whom the decedent was
obligated to support and children who were in fact being
supported by him the decedent are entitled to a reasonable
allowance in money out of the estate for their maintenance
during the period of administration, which allowance may not
continue ror longer than 1 year if the estate is inadequate
to discharge allowed claims. The allowance may be paid as a
lump sum or in periodic installments.

t2+ It is payable to the surviving spouse, if living,
for the use of the surviving spouse and minor and dependent
children, otherwise to the children or perscns having their

care and custodys. but-imn-emse--any If a minor child or
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dependent child is not living with the surviving spouse, the
allowance may be made partially to the child or his the
child's guardian or other person having his the child's care
and custody and partially to the spouse, as their needs may
appear,

€33 The family allowance is exempt Ffrom and has
prieority over all claims but-nst-sver except the honestead
allowance.

t4¥(2) The family allowance is not chargeable against
any benefit or share passing to the surviving spouse or
children by the will of the decedent unless otherwise
provided, by intestate succession, or by way of elective
share.

t5% The death of any person entitled to family
allowance terminates his the right to allowances not yet
paid."

Section 60. section 72-2-804, MCA, is amended to read:

"72-2-804. Source, determination, and documentation.
{1} If the estate is otherwise sufficient, property
specifically devised i»s may not be used to satisfy rights to
homestead anmd allowance or exempt property. Subject to this
restriction, the surviving spouse, the guardians of the
minor children, or children who are adults may select
property of the estate as homestead allowance and exempt

property. The personal representative may make +hese those

-100-



10
11
12
13
14
15
16
17
18
1%
20
21
22
23
24

25

LC 0431/01

selections if the surviving spouse, the children, or the
guardians of the minor children are unable or fail to do so
within & reasconable time or if there are is no guardians
guardian of the a minor ehitdren child. The personal
representative may execute an instrument or deed of
distribution to establish the ownership of property taken as
homestead allowance or exempt property. He The personal
representative may determine the family allowance in a lump
sum not exceeding $67600 §$18,000 or periodic installments
not exceeding $566 $1,500 per month for 1 year and may
disburse funds of the estate in payment of the family
allowance and any part of the homestead allowance payable in
cash.

+2y The personal representative or any interested
person aggrieved by any selection, determination, payment,
proposed payment, or failure to act under this section may
petition the court for appropriate relief, which retief may
previde include a family allowance targer—or-—smaiter other
than that which the personal representative determined or

could have determined.

(2) If the right to an elective share is exercised on

behalf of a surviving spouse who is an incapacitated person,

the personal representative may add any unexpended portions

payable under the homestead allowance, exempt property, and

family allowance to the trust established under
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72-2-703(2)."

NEW SECTION. Section 61. Scope. In the absence of a
finding of a contrary intention, the rules of construction
in [sections 61 through 72] contreol the construction of a
governing instrument. The rules of construction in [sections
61 through 72) apply to a governing instrument of any type,
except as the application of a particular section is limited
by its terms to a specific type or types of provision or
governing instrument.

NEW SECTION. Section 82. Requirement of survival by
one hundred twenty hours. (1) For the purposes of chapters 1
through 5, except for purposes of [sections 103 through 112]
and except as provided in subsection (4}, an individual who
is not established by clear and convincing evidence to have
survived an event, including the death of another
individual, by 120 hours is considered to have predeceased
the event.

(2) Bxcept as provided in subsection (4) and except for
a security registered in beneficiary form (TOD) under
[sections 103 through 1121, for purposes of a provision of a
governing instrument that relates to an individual surviving
an event, including the death of another individual, an
individual who is not established by clear and convincing
evidence to have survived the event by 120 hours is

considered to have predeceased the event.
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(3) {(a) Except as provided in subsection {4}, if:

(i) it is not established by ¢lear and convincing
evidence that one of two CO-Owners with right of
survivorship survived the other co-owner by 120 hours,
one~half of the property passes as if one had survived by
120 hours and cne-half as if the other had survived by 120
hours; and

{il1) there are more than two co-owners and it 1is not
established by clear and convincing evidence that at least
one of them survived the others by 120 hours, the property
passes in the proportion that one bears to the whole number
of co-owners.

{b) For the purposes of this subsection (3), "co-owners
with right of survivorship" includes joint tenants, tenants
by the entireties, and other co-owners of property or
accounts held under circumstances that entitle one or more
to the whole of the property or account on the death of the
other or others.

Ve sae DEULLWIE UUES NOU ApDLY IC:

{a) the governing instrument contains language dealing
explicitly with simultaneous deaths or deaths in a common
disaster and that language is operable under the facts of
the case;

(b) the governing instrument expressly indicates that

an individual is not required to survive an event, including
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the death of another individual, by any specified period or
expressly requires the individual to survive the event by a
specified peried;

(c) the imposition of a 120-hour requirement of
survival would cause a nonvested property interest or a
power of appointment to fail to qualify for wvalidity under
70-1-802(1){a), (2){a), or (3)la) or to become invalid under
70-1-802(1)(b), {2)(b), or {3)(b); or

{d}y the application of this section to multiple
governing instruments would result in an unintended@ failure
or duplication of a disposition.

(5} (a) A payor or cther third party is not liable for
having made a payment or transferred an item of property or
any other benefit to a beneficiary designated in a governing
instrument who, under this section, 1s not entitled to the
payment or item of property, or for having taken any other
action in good faith reliance on the beneficiary's apparent
entitlement under the terms of the governing instrument.
before the payor or other third party received written
notice of a claimed lack of entitlement under this section.
A payor or other third party is liable for a payment made or
other action taken after the payor or other third party
received written notice of a claimed lack of entitlement

under this section.

{b) Written notice of a c¢laimed lack of entitlement
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under subsection (5)(a) must be mailed to the payor's or
other third party's main office or home by certified mail,
return receipt requested, or served upon the paycr or other
thiréd party in the same manner as & Summons in a civil
action, Upon receipt of written notice of a claimed lack of
entitlement under this section, a payor or other third party
may pay any amount owed or transfer or deposit any item of
property held by it te or with the court having jurisdiction
of the probate proceedings relating to the decedent's estate
or, if no proceedings have been commenced, to or with the
court having jurisdiction of probate proceedings relating to
decedents' estates located in the county of the decedent's
residence. The court shall hold the funds or item of
property and, upon its determination under this section,
shall order disbursement in accordance with the
determination. Payments, transfers, or deposits made to Or
with the court discharge the payeor or other third party from
all claims for the value of amounts paid to or items of
property transferred to or deposited with the court.

(6) (a)} A person who purchases property for value and
without notice or who receives a payment or other item of
property in partial or full satisfaction of a legally
enforceable obligation is neither obligated under this
section to return the payment, item of property, or benefit

nor liable under this section for the amount of the payment
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or the value of the item of property or benefit. However, a
person who, not for wvalue, receives a payment, item of
property, or other benefit to which the person 1is not
entitled wunder this section 1s obligated to return the
payment, item of property, or benefit, or is personally
liable for the amount of the payment or the value of the
item of property or benefit, to the person who is entitled
to it under this section.

(b) If this section or any part of this section is
preempted by federal law with respect to a payment, an item
of property, or any other benefit covered by this section, a
person who, not for value, receives the payment, item of
property, or other benefit to which the person 1is not
entitled under this section is obligated to return the
payment, item of property, or benefit, or 1is personally
liable for the amount of the payment or the value of the
item of property or benefit, to the person who would have

been entitled to it were this section or part of this

section not preempted.

NEW SECTION. Section 63. Power of appointment  ——

meaning of specific reference requirement. If a governing
instrument creating a power of appointment expressly
requires that the power be exercised by a reference, an

express reference, or a specific reference to the power or

its gsource, it is presumed that the donor's intention, in
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requiring that the donee exercise the power by making
reference to the particular power or to the creating
instrument, was to prevent an inadvertent exercise oFfF the

power .

NEW SECTION. Section 64, cClass gifts construed to
accord with intestate succession. (1) Adopted individuals
and individuals born out of wedlock and their respective
descendants if appropriate to the class are included in
class gifts and other terms of relationship in accordance
with the rules for intestate succession. Terms of
relationship that do not differentiate relationships by
blood from those by affinity, such as "uncles", “aunts",
"nieces", or "nephews", are construed to exclude relatives
by affinity, Terms of relationship that do not differentiate
relationships by the half blood from those by the whole
bloed, such as

"brothers”, "sisters", "nieces", or

"nephews", are construed to include both types of
relationships.

v 2 i mmemanavie LU WG L SMULLCWELLD UL SUDSECLLION (L),
in construing a dispositive provisicn of a transferor who is
not the natural parent, an individual born to the natural
parent is not considered the child of that parent unless the
individual 1lived while a minor as a regular member of the

household of that natural parent or of that parent's parent,

brother, sister, spouse, or surviving spouse.
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(3) In addition to the reguirements of subsection [1),
in construing a dispositive provision of a transferor who is
not the adopting parent, an adopted individual is not
considered the child of the adopting parent unless the
adopted individual 1lived while a minor, either before or
after the adoption, as a regular member of the household of

the adopting parent.

NEW SECTION, Section 65. Life insurance -- retirement
plan —— account with POD designation -- transfer-on-death
registration -- deceased beneficiary. {1} As used in this

section, the following definitions apply:

{a) "Alternative beneficiary designation" means a
beneficiary designation that is expressly created by the
governing instrument and. that under the terms of the
governing instrument may take effect instead of another
beneficiary designation on the happening of one or more
events, including survival of the decedent or failure to

survive the decedent, whether an event is expressed in

conaition-precedent, condition-subseguent, or any other
form.
{b) "“Beneficiary" means the beneficiary of a

beneficiary designation and includes:

(i) a class member if the beneficiary designation is in

the form of a class gift; and

{ii) an individual or class member who was deceased at
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the time the beneficiary designation was executed as well as
an individual or class member who was then living but who
failed to survive the decedent.

(c} "Beneficiary designation" includes an alternative
beneficiary designation and a beneficiary designation in the
form of a class gift.

{d) "Class member" includes an individual who fails to
survive the decedent but who would have taken under a
beneficiary designation in the form of a class gift had the
individual survived the decedent.

(e) "Stepchild"™ means a child of the decedent's
surviving, deceased, or former spouse but not a child ef the
decedent.

(E) "Surviving beneficiary" or "surviving descendant"
means a beneficiary or a descendant who neither predeceased
the decedent nor is considered to have predeceased the
decedent under [section 62].

{2) If a beneficiary fails to survive the decedent and
is a grandparent, a descendant ¢f a grandparent, or a
stepchild of the decedent, the following provisions apply:

{a) Except as provided in subsection (2)(d), if the
beneficiary designation is not in the form of a class gift
and the deceased beneficiary leaves surviving descendants, a
substitute gift is created in the beneflciary's surviving

descendants. They take by representation the property to
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which the beneficiary would have been entitled had the
beneficiary survived the decedent.

(b) Except as provided in subsection (2){d), if the
beneficiary designation is in the form of a c¢lass gift,
other than a beneficiary designation to "issue",
"descendants", “"heirs of the body", "heirs", "next of kin",
"relatives"”, ér "family" or a class described by language of
similar import, a substitute gift is created in the deceased
beneficiary or beneficiary's surviving descendants. The
property to which the beneficiaries would have been entitled
had all of them survived the decedent passes to the
surviving beneficiaries and the surviving descendants cf the
deceased beneficiaries. Each surviving beneficiary takes the
share to which the surviving beneficiary would have been
entitled had the deceased beneficiaries survived the
decedent. Each deceased beneficiary's surviving descendants
who are substituted for the deceased beneficiary take by
representation the share to which the deceased beneficiary
would have been entitled had the deceased beneficiary

survived the decedent. For purposes of this subsection (b},

"deceased beneficiary" means a class member who failed to

survive the decedent and left one or more surviving
descendants,
{c) For the purposes of [section 61], words of

survivorship, such as in a beneficiary designation to an
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individual "if the 1individual survives me" or in a
beneficiary designation to "my surviving children”, are not,
in the absence of additional evidence, a sufficient
indication of an intent contrary to the application of this
section.

(d) If a governing instrument creates an alternative
beneficiary designation with respect to a beneficiary
designation for which a substitute gift is created by
subsection (2){a) or (2){b), the  substitute gift is
superseded by the alternative beneficiary designation only
if an expressly designated beneficiary of the alternative
beneficiary designation is entitled to take.

(3) If, under subsection (2), substitute gifts are
created and not superseded with respect t¢ more than one
beneficiary designation and the beneficiary designations are
alternative beneficiary designations, cne to the other, the
determination of which of the substitute gifts takes effect
is resolved as follows:

{a) Except as provided in subsection (3)(b), the
property passes under the primary substitute gift.

{by If there is a

younger-generation beneficiary

designation, the property passes under the
younger—generation substitute gift and not under the primary
substitute gift,

(¢} As used in this subsection (3), the following
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definitions apply:

(i) "Primary beneficiary designation" means the
beneficiary designation that would have taken effect had all
the deceased beneficiaries of the alternative beneficiary
designations who left surviving descendants survived the
decedent.

(ii) "Primary substitute gift” means the substitute gift
created with respect to the primary beneficiary designation.

(iii) "Younger-generation beneficiary designation" means
a beneficiary designation that:

{A) is to a descendant of a beneficiary of the primary
beneficiary designation;:

(B} is an alternative beneficiary designation with
respect to the primary beneficiary designation;

(C) 1is a beneficiary designation for which a substitute
gift is created; and

{D) would have taken effect had all the deceased
beneficiaries who left surviving descendants survived the
decedent except the deceased beneficiary or beneficiaries of
the primary beneficiary designation.

(iv) “"Younger—-generation substitute gift" means the

substitute gift created with respect to the
younger-generation beneficiary designation.
(4) (a) A payor is protected from liability in making

payments under the terms of the beneficiary designation
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until the payor has received written notice of a claim to a
substitute gift under this section. Payment made before the
receipt of written notice of a claim tc a substitute gift
under this section discharges the payor, but not the
recipient, from all claims for the amounts paid. A payor is
liable for a payment made after the payor has received
written notice of the claim. A recipient is 1liable for a
payment received, whether or not written notice of the claim
is given.

(b) The written notice of the claim must be mailed to
the payor's main office or home by certified mail, return
receipt reguested, or served upon the payor in the same
manner as a summons in a civil action. Upon receipt of
written notice of the claim, a payor may pay any amount owed
by it to the court having Jjurisdiction of the probate
proceedings relating to the decedent's estate or, 1if no
proceedings have been commenced, to the court having
jurisdiction of probate proceedings relating to decedents'
estates located in the county of the decedent's residence.
The court shall hold the funds and, upon its determination
under this section, shall order disbursement in accordance
with the determination. Payment made to the court discharges
the payor from all c¢laims for the amcunts paid.

(5) (a) A person who purchases property for wvalue and

without notice or who receives a payment or other item of
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property in partial or full satisfaction of a 1legally
enforceable obligation is neither obligated under this
section to return the payment, item of property, or benefit
nor liable under this section for the amount of the payment
or the value of the item of property or benefic. However, a
person who, not for value, receives a payment, item of
property, or other benefit to which the person is not
entitled under this section 1is obligated to return the
payment, item of property, or benefit, or is personally
liable for the amount of the payment or the value of the
item of property or benefit, to the person who is entitled
to it under this section.

{b} If this section or any part of <this section |is
preempted by federal law with respect to a payment, an item
of property, or any other benefit covered by this sectien, a
person who, not for value, receives the payment, item of
property, or other benefit to which the person is not
entitled under this section is obligated to return the
payment, item of property, or benefit, or is personally
liable for the amount of the payment or the wvalue of the
item of property or benefit, to the person who would have
been entitied to it were this section or part of this

section not preempted.

NEW SECTION. Section 66. Survivorship with respect to

future interests under terms of trust -- substitute takers.
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{1) As wused in this section, the following definitions
apply:

{a) "Alternative Future interest" means an expressly
created future interest that may take effect in possession
or enjoyment instead of another future interest on the
happening of c¢ne or more events, including survival of an
event or failure to survive an event, whether an event |is
expressed in condition-precedent, condition-subsequent, or
any other form. A residuary clause in a will does not create
an alternative future interest with respect to a future
interest created in a nénresiduary devise in the will,
whether or not the will specifically provides that lapsed or
failed devises are to pass under the residuary clause.

{b) "Beneficiary" means the beneficiary of a future
interest and iacludes a c¢lass member if the future interest
is in .ne form of a class gift.

(¢) "Class member" includes an individual who fails to
survive the distribution date but who would have taken under
w Jevmie  anwseeal a4 LUe  Lonm 0oL a class gltt had the
individual survived the distribution date.

(d) "Distribution date" with respect to a future
interest means the time when the future interest is to take
effect in possession or enjoyment. The distribution date
need not occur at the beginning or end of a calendar day,

but may occur at a time during the course of a day.
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{e) "Future interest" includes an alternative future
interest and a future interest in the form of a class gife.

{f) "Future interest under the terms of a trust" means
a future interest that was created by a transfer creating a
trust or to an existing trust or by an exercise of a power
of appointment to an existing trust that directs the
continuance of an existing trust, designates ga beneficiary
of an existing trust, or creates a trust.

(9) “Surviving beneficlary® or "surviving descendant"
means a beneficiary or a descendant who neither predeceased
the distribution date nor is considered to have predeceased
the distribution date under [section 62].

(2) A future interest under the terms of a trust is
contingent on the beneficiary surviving the distribution
date. If a beneficiary of a future interest under the terms
of a trust fails to survive the distribution date, the
following provisions apply:

(a) Except as provided in subsection {(2)(d), if the
tuture interest is not in the form of a class gift and the
deceased beneficiary leaves surviving descendants, a
substitute gift is created in the beneficiary's surviving
descendants. They take by representation the property to
which the beneficiary would have been entitled had the

beneficiary survived the distribution date.

(b} Except as provided in subsection {(2){d), if the
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future interest is in the form of a class gift, other than a
future interest to “issue", “descendants”, "heirs of the
body", "heirs", "next of kin", "relatives", or “family" or a
class described by language of similar import, a substitute
gift is created in the deceased beneficiary or beneficiary's
surviving descendants, The property to which the
beneficiaries would have been entitled had all of them
survived the distribution date passes to the surviving
beneficiaries and the surviving descendants of the deceased
beneficiaries. Each surviving beneficiary takes the share to
which the surviving beneficiary would have been entitled had
the deceased beneficiaries survived the distribution date.
Each deceased beneficiary's surviving descendants who are
substituted for the deceased beneficiary take by
representation the share to which the deceased beneficiary
would have been entitled had the deceased beneficiary
survived the distribution date. For purposes of this
subsectién (2), "deceased beneficiary" means a class member
who failed to survive the distribution date and left cne or
more surviving descendants,

{c) PFor the purposes of [section 61], words of
survivorship attached to a future interest are not, in the
absence of additional evidence, a sufficient indication of
an intent contrary to the application of this section. Words

of survivorship include words of survivorship that relate to
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the distributicn date or to an earlier or an unspecified
time, whether those words of survivorship are expressed in
condition-precedent, condition-subsequent, or any other
form.

(d) If a governing instrument c¢reates an alternative
future interest with respect to a future interest for which
a substitute gift is created by subsection (2)(a) or (2)(b).,
the substitute gift is superseded by the alternative future
interest only if an expressly designated beneficiary of the
alternative future interest 1is entitled to také in
possession or enjoyment.

(3) If, under subsection (2), substitute gifts are
created and not superseded with respect to more than one
future interest and the future interests are alternative
future interests, one to the other, the determination of
which of the substitute gifts takes effect is resolved as
follows:

(a) Except as provided in subsection (3}(b), the
property passes under the primary substitute gift,

{b} If there is a younger-generation future interest,
the property passes under the younger-generation substitute
gift and not under the primary substitute gift.

{c} As used in this subsection (3), the following
definitions apply:

[1) "Primary future interest" means the future interest
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that would have taken effect had all the deceased
beneficiaries of the alternative future interests who left
surviving descendants survived the distribution date.

(il) "Primary substitute gift" means the substitute gift
created with respect to the primary future interest.

{iii) "Younger-generation future interest" means a
future interest that:

{A) . is to a descendant of a beneficiary of the primary
future interest;

{B) is an alternative future interest with respect to
the primary future interest:

{C) 1is a future interest for which a substitute gift is
created; and

(D) would have taken effect had all the deceased
beneficiaries who left surviving descendants survived the
distribution date except the deceased beneficiary or
beneficiaries of the primary future interest.

{iv) "Younger-generation

substitute gift" means the

supstitute gift created with respect to the
younger-generation future interest.

{4) I1f, after the application of subsections (2) and
{3), there is no surviving taker, the property passes in the
following order:

(a) 1f the trust was created in a nonresiduary devise

in the transferor's will or in a codicil to the transferor's
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will, the property passes under the residuary clause in the
transferor's will. For purposes of this section, the
residuary c¢lause 1is treated as creating a future interest
under the terms of a trust.

{by 1f no taker is produced by the application of
subsection (4)(a), the property passes to the transferor's

heirs under [section 74}.

NEW SECTION. Section 67. class gifts to "descendants”,
"igsue", or "heirs of the body" ~- form of distribution if
none specified. If a class ¢ift in favor of "descendants",
"issue", or "heirs of the body" does not specify the manner
in which the property is to be distributed among the class
members, the property is distributed among the class members
who are living when the interest 1is to take effect in
possession or enjoyment in such shares as they would receive
under the applicable law of intestate succession if the
designated ancestor had then died intestate owning the

subject matter of the class aift.

NEW SECTION. Section 68. Representation -- per capita
at each generation -- per stirpes. (1) As wused in this
section, the following definitions apply:

(a) "Deceased child" or "deceased descendant" means a
child or a descendant who either predeceased the
distribution date or is considered to have predeceased the

distribution date under [section 62].
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(b} “Distribution date", with respect to an interest,
means the time when the interest 1is to take effect in
possession or enjoyment. The distribution date need not
occur at the beginning or end of a calendar day but may
cccur at a time during the course of a day.

(e) "Surviving ancestor", "surviving child", or
"surviving descendant" means an ancestor, a c¢hild, or a
descendant who neither predeceased the distribution date nor
is considered to have predeceased the distribution date
under (section 62].

(2) (a) If an applicable statute or a gaverning
instrument calls for property to be distributed "by
representation" or "per capita at each generation", the
property is divided intc as many equal shares as there are:

{i) surviving descendants in the generation nearest to
the designated ancestor that contains one or more surviving
descendants; and

(ii) deceased descendants in the same generation who
left surviving descendants, if any.

{b) Bach surviving descendant in the nearest generation
is allocated one share. The remaining shares, if any, are
combined and then divided in the same manner among the
surviving descendants cf the deceased descendants as if the

surviving descendants who were allocated a share and their

surviving descendants had predeceased the distribution date.
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(3) (a) If a governing instrument calls for property to
be distributed "per stirpes", the property is divided into
as many equal shares as there are: .

(i) surviving children of the designated ancestor; and

{ii) deceased children who left surviving descendants.

({by Each surviving child 1is allocated one share. The
share of each deceased child with surviving descendants is
divided in the same manner, with subdivision repeating at
each succeeding generation until the property is fully
allocated among surviving descendants.

(4) For the purposes of subsections (2) and (3), an
individual who is deceased and left no surviving descendant
is disregarded and an individual who leaves a surviving
ancestor who 1s a descendant of the designated ancestor is

not entitled to a share.

NEW SECTION. Section 69. worthier title doctrine
abolished. The doctrine of worthier title is abolished as a
rule of law and as a rule of construction. Language in a
governing instrument describing the beneficiaries of a
disposition as the transferor’s "heirs", "heirs at law",
"next of kin", "distributees", "relatives", or “family" or
language of similar import does not create or presumptively
create a reversionary interest in the transferor.

NEW SECTION. Section 70. Puture interests in “heirs”

and like. If an applicable statute or a governing instrument
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calls for a future distribution to or creates a future
interest in a designated individual's “"heirs", T"heirs at
law", "next of kin", "relatives", or "family" or language of
similar import, the property passés to those persons,
including the state wunder 72-2-207, and in such shares as
would succeed to the designated individual's intestate
estate under the intestate succession law of the designated
individual's " domicile in effect at the time the disposition
is to take effect in possession or enjoyment as if the
designated individual died at that time. If the designated
individual's surviving spouse is living but is remarried at
the time the disposition is to take effect in possessiocn or
enjoyment, the surviving spouse 1is not an heir of the

designated individual.

NEW SECTION. Section 71. Revocation of probate and
nonprobate transfers by divorce —— no revocation by other
changes of clircumstances. (1) As used in this section, the
following definitions apply:

{a) "Disposition or appointment of property” includes a
transfer of an item of property or any other benefit to a
beneficiary designated in a governing instrument.

{b) "Divorce or annulment" means any divorce,
annulment, or dissolution or declaration of invalidity of a
marriage that would exclude the spouse as a surviving spouse

within the meaning of 72-2-103. A decree of separation that
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does not terminate the status of husband and wife is not a
divorce for purposes of this section.

(c} "Divorced individual" includes an individual whose
marriage has been annulled.

{d) "Governing instrument" means a governing instrument
executed by the divorced individual before the divorce or
annulment of the individual's marriage toc the individual's
former spouse.

(e) "Relative of the divorced individual's former
spouse” means an individual who is related to the divorced
individual's former spouse by blood, adoption, or affinity
and who, after the divorce or annulment, is not related to
the divorced individual by blood, adoption, or affinity.

(f) "Revocable", with respect to a disposition,
appointment, provision, or nomination, means one under which
the divorced indivigual, at the time of the diveorce or
annulment, was alone empowered, by law or under the
governing instrument, to cancel the designation in favor of
the individual's former spouse or former spouse's telative,
whether or not the divorced individual was then empowered to
designate the divorced individual in place of the
individual's former spouse or in place of the former
épouse's relative and whether or not the divorced individual
then had the capacity to exercise the power.

{2) Except a5 provided by the express terms of a
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governing instrument, a court order, or a contract relating
to the division of the marital estate made between the
divorced individuals before or after the marriage, divorce,
or annulment, the divorce or annulment of a marriage:

(a) revokes any revocable:

{i) disposition or appointment of property made by a
divorced individual to the individual's former spouse in a
governing instrument and any disposition or appointment
created by law or in a governing instrument to a relative of
the divorced individual's former spouse;

{ii) provision in a governing instrument conferring a
general or nongeneral power of appointment on the divorced
individual's former spouse or on a relative of the divorced
individual's former spouse; and

{iii) nomination in a governing instrument that
nominates a divorced individual's former spouse or a
relative of the divorced individual's former spouse to serve
in any fiduciary or representative capacity, including a
personal representative, executor, trustee, conservator,
agent, or guardian; and

{(b) severs the interests of the former spouses 1in
property held by them at the time of the divorce or
annulment as joint temants with the right of survivorship
and transforms the interests of the former spouses into

tenancies in common.
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{3) A severance under subsection (2){b) does not affect
any third-party interest in property acquired for value and
in good faith reliance on an apparent title by survivorship
in the survivor of the former spouses unless a writing
declaring the severance has been noted, registered, filed,
or recaorded in records appropriate tc the kind and location
of the property, which records are relied upon, in the
ordinary course of transactiocns involving such property, as
evidence of ownership,

(4) Provisions of a governing instrument that are not
revoked by this section are given effect as if the former
spouse and relatives of the former spouse disclaimed the
revoked provisions or, in the case of a revoked nomination
in a fiduciary or representative capacity, as if the former
spouse and relatives of the former spouse died immediately
before the divorce or annulment.

(5) Provisions revoked solely by this section are
revived by the divorced individual's remarriage to the
former spouse or by a nullification of the dJdivorce or
annulment.

(6) No change of circumstances other than as described
in this section and in 72-2-104 effects a revocation.

(7) (a) A payor or other third party is not liable for
having made a payment or transferred an item of property or

any other benefit to a beneficiary designated in a governing
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instrument affected by a divorce, annulment, or remarriage,
or for having taken any other action in good faith reliance
on the validity of the governing instrument, before the
payor or other third party received written notice of the
divorce, annulment, or remarriage. A payor or other third
party is liable for a payment made or other action taken
after the payor or other third party received written notice
of a claimed forfeiture or revocation under this section.

{b) Written notice of the divorce, annulment, or
remarriage under subsection (7)({a) must be mailed to the
payor's or other third party's main office or home by
certified mail, return receipt requested, or saerved upon the
payor or other third party in the same manner as a summons
in a civil action. Upon receipt of written notice of the
diverce, annulment, or remarriage, a payor or other third
party may pay any amount owed or transfer or deposit any
item cof property held by it to or with the court having
jurisdiction of the probate proceedings relating to the
decedent's estate or, if no proceedings have been commenced,
to or with the court having jurisdiction of probate
proceedings relating to decedents' estates located in the
county of the decedent's residence. The court shall hold the
funds or item of property and, upcn its determination under
this section, shall order disbursement or transfer in

accordance with the determination. Payments, transfers, or
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deposits made to or with the court discharge the payor or
other third party from all claims for the value of amounts
paid to or items of property transferred to or deposited
with the court.

(8) {a) A person who purchases property from a former
spouse, relative of a former spouse, or any other person for
value and without notice or who receives from a former
spouse, relative of a former spouse, or any other person a
payment or other item of property in partial or full
satisfaction of a legally enforceable obligation is neither
cbligated under this section to return the payment, item of
property, or benefit nor liable under this section for the
amount of the payment or the value of the item of property
or benefit. However, a former spouse, relative of a former
spouse, or other person who, not for value, received a
payment, item of property, or other benefit to which that
person is not entitled under this section is obligated to
return the payment, item of property, or benefit, or is
personally liable for the amount of the payment or the value
cf the item of property or benefit, to the person who is
entitled to it under this section.

{by If this section or any part of this section is
preempted by federal law with respect to a payment, an item
of property, or any other benefit covered by this section, a

former spouse, relative of the former spouse, or any other
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person who, not for wvalue, received a payment, item of
property, or other benefit to which that person is not
entitled wunder this section 1is obligated to return that
payment, item of property, or benefit, or 1is personally
liable for the amount of the payment or the value of the
item of property or benefit, to the person who would have
been entitled to it were this section or part of this

section not preempted.

NEW SECTION. Section 72. Honorary trusts —— trusts for
pets. (1) A trust for a noncharitable corporation or
unincorporated society or for a lawful noncharitable purpose
may be performed by the trustee for 21 years but no longer,
whether or not there is a beneficiary who can seek the
trust's enforcement or termination and whether or not the
terms of the trust contemplate a longer duration.

(2) Subject to the provisions o¢f this subsection, a
trust for the care of a designated domestic or pet animal
and the animal's offspring 1is valid. Except as expressly
provided otherwise in the trust instrument, the following
provisions apply:

{a} No portion of the principal or income may be
converted to the use of the trustee or to any use other than
for the benefit of a covered animal.

{b) The trust terminates at the earlier of 21 years

after the trust was c¢reated or when no living animal is
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covered by the trust,

{c) Upon termination, the trustee shall transfer the
unexpended trust property in the following order:

{i) as directed in the trust instrument;

(ii) if the trust was created in a nonresiduary clause
in the transferor's will or in a codicil to the transferor's
will, under the residuary clause in the transferor's will;
and

tiii) if no taker is produced by the application of
subsection (2){c)(i) or (2)(c)(ii), to the transferor's
heirs under [section 70].

(d) For the purposes of |[section 66), the residuary
clause is treated as creating a future interest under the
terms of a trust.

{e} The intended use of the principal or income may be
enforced by an individual designated for that purpose in the
trust instrument or, if none, by an individual appointed by
a court upon application to it by an individual.

(F) Except as ordered by the court or reguired by the
trust instrument, no filing, report, registration, periodic
accounting, separate maintenance of funds, appointment, or
fee is required by reason of the existence of the fiduciary
relationship of the trustee.

{g) A governing instrument must be liberally construed

to bring the transfer within the applicability of this
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section, to presume against the merely precatory or honorary
nature of the disposition, and to carry out the general
intent of the transferor, Extrinsic evidence is admissible
in determining the transferor's intent.

(h) A court may reduce the amount of the property
transferred if it determines that that amount substantially
exceeds the amount required for the intended use. The amount
of the reduction, 1if any, passes as unexpended trust
property under subsection (2)(c).

(i) If no trustee 1is designated or no designated
trustee is willing or able to serve, a court shall name a
trustee. A court may order the transfer of the property to
another trustee if required to ensure that the intended use
is carried out and if no successor trustee is designated in
the trust instrument or if no designated successor trustee
agrees to serve or is able to serve. A court may alsc make
such other orders and determinations as are advisable to
carry out the intent of the transferor and the purpose of
this section.

Section 73. sSection 72-3-212, MCA, is amended to read:

“72-3-212. 1Informal probate -- clerk to make findings.
In an informal proceeding for original probate of a will,
the clerk shall determine whether:

(l}y the application is complete;

(2) the applicant has made oath or affirmaticn that the
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statements contained in the application are true to the best

of his the applicant's knowledge and belief;

{3) the applicant appears from the applicatioﬁ to be an
interested person as defined in 72-1-103¢2%%;

{(4) on the basis of the statements in the application,
venue is proper;

{5) an original, duly executed, and apparently
unrevoked will is in the clerk's possession;

(6} any notice required by 72-3-106 has been given and
that the application is not within 72-3-213(5); and

(7) -it appears from the application that the time limit

for original probate has not expired.”

Section 74. section 72-3-213, MCA, is amended to read:
®72-3-213. Rules for grant or denial of informal
probate. (1) A will whieh that appears to have the required
signatures and whieh that contains an attestation c¢lause
showing that requirements of execution under 72-2-3027
72-2-3637 or 72-2-306 have been met shail must be orobated
without further proof. In other cases the clerk may assume
execution if the will appears to be properly executedy or he
may accept a sworn statement or affidavit of any person
having knowledge of the circumstances of execution, whether
or not the person was a witness to the will.

{2) The application shai} must be denied if it

indicates that a personal representative has been appointed
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in another county of thig state or, except as provided in
subsection (3) beteow, if it appears that this or another
will of the decedent has been the subject of a previous
probate order.

(3) Informal probate of a will whieh that has been
previously probated elsewhere may be granted at any time
upon written application by any interested person, together
with deposit of an authenticated copy of the will and of the
statement probating it from the office or court where it was
first probated.

{4) A will from a place which that does not provide for
probate of a will after death and which that is not eligible
for probate under 72-3-212 may be probated in this state
upon receipt by the clerk of a duly authenticated copy of
the will and a duly authenticated certificate of its legal
custodian that the copy filed is a true copy and that the
will has become operative under the law of the other place.

(5) Application for informal probate which that relates
to one or more of a known series of testamentary instruments
{other than a will and one or more codicils to the will),
the latest of which does not expressly revoke the earlier,

shat} must be declined.”

Section 75. section 72-3-222, MCA, is amended to read:
®"72-3-222., Informal appointment -- c¢lerk to make

findings. In informal appointment proceedings, the clerk

-133-

10
11
12
13
14
15
16
17
18

19

20

21

22

23

24

5

LC 0431/01

mest shall determine whether:

(1) the application for informal appointment of a
personal representative is complete;

{2) the applicant has made oath or atfirmation that the
statements contained in the application are true to the best

of his the applicant’s knowledge and belief;

(3) the applicant appears from the application to be an
interested perscn as defined in 72-1-103{2%%;

(4) on the basis of the statements in the application,
venue 1s proper;

(5) any will to which the requested appointment relates
has been formally or informally probated, but this
requirement does not apply to the appointment of a special
administrator;

(6) any notice required by 72-3-106 has been given;

(7) from the statements in the application, the person
whose appcintment is sought has priority entitling hém the
person to the appointment.™

Section 76. section 72-11-101, MCA, is amended to read:

"72-11-101. Degrees of kindred kinship -— how computed.
The degree of kindred kinship is established by the number

of generations, and each generation is called a degree."
Section 77. Section 72-11-102, MCA, is amended to read:

“72-11-102. bBegrees Types of kindred kinship -- lineal

and collateral comsanquinity. Fhe-series—-of--degrees—-forms
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the--iine;--the--series--of--degrees There are two types of

kinship, lineal and ecollateral. Lineal kinship, or the

direct line of consanguinity, is the relationship between

persons, who-descend-from one anather-is--catied--direct--or

tineat--consanguintty; of whom is a descendant of the other,

and--the--series--cf--degrees Collateral kinship is the

relationship between persens people who de-not descend from
one-ancother-but-spring from a common ancestor ts-catied-—-the

caltiaterat but are not_ in a direct line or-coliaterail

eonsanguintty."”

Section 78. section 72-11-103, MCA, is amended to read:
"72-11-103. PDegrees--eof--kindred-------- ascending---and

descending--direct--1ine Computation of degrees in lineal

kinship. The direct-iine--is--divided--inko--a--direct—-tine

deacending--and--a--direct—-line--aseending deqree of lineal

kinship of two persons is computed by counting one degree

for each person in the line of ascent or descent, exclusive

of the person from whom the computing begina. The child is.

with regard to the parent, in_ the first degree; the

grandchild is, with regard to the grandparent, in the ¢=

that-which-¢connects-an-ancestor-with-theose-who-descend--£rom
himv-Fhe second degree; is-that-which-connecta-a-person-with

thase-—from-wham-he-descends and vice versa as to the parent

and grandparent with regard to their respective children and

grandchildren.”
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Section 79. Section 72-11-104, MCA, is amended to read:
#72~11-104. Begrees—-—of---kindred-—--——--—-— computation

Computation of degrees in direet-iine collateral kinship. In

the—--direet--ttne—-there--are--gas—-many-deqrees-as—there-are
generations:-Fhus;-the-son-is-with-tegqard-te-the--father--in

the-first The degree of collateral kinship of two persons is

computed by commencing with one of the persons, ascending

from that person to a common ancestor, descending from that

ancestor to the other person, and counting one degree for

each person in the 1line of ascent and in the 1line of

descent, exclusive of the person from whom the computation

begins.;-the-grandson Siblings are related to each other in

the second degree,+-and-vice-veraa-with-regard-to-the-father
and--grandfather—-teward--the--sons--and-grandsons uncle and

niece are related to each other in the third degree, and

first cousins are related to each other in the fourth

degree."”
e 2. leeiivu sc 1s-cuD, mUA, 1S amended 1O read:
"72-12-206. Fees and expenses -- by whom paid. When the

validity or probate of a will is contested through court

action, the attorney fees and expemses costs, as provided in

25-10-201, incurred in defending;;he validity or probate of

the will must be paid by the party contesting the wvalidity
or probate of the wills if the will in probate is confirmed.

If the probate is revoked, the costs, as provided in
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25-10-201, but not attorney fees, must be paid by the party
who resisted the revocation or out of the property of the

decedent, as the court directs."
Section 81. section 72-16-313, MCA, is amended to read:

"72-16-313. Exemptions of spouse and other relatives.
{1) The clear value of all property distributed or passing
to a decedent's surviving spouse is exempt.

(2) The clear value of all property distributed or
passing to the following is exempt:

{(a) any child or lineal descendant of the decedent. A
determination as to establishment of the parent and child
relationship or establishment of a person as a lineal
descendant must be made in accordance with the rules for
determining relationship for purposes of intestate

succession under Title 72, chapter 2, part 2.

(by any cht*d---to--whem stepchild, as defined in

72-2-512, of the decedent, prior-to-the-transfer;—-stcod--in
the--mubuatiy-—acknowtedged—-retationship—-of--a——-parent—-or
stepparent; provided the relationship began on or before the
emhtidis stepchild's 18th birthday.

{3) The following amocunts are exempt:

tay property of the clear value of 87,000 transferrvred
to each of the persons who have attained majority described
in 72-16-321(1); and

(b} property of. the clear value of $1,000 transferred
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to each of the persons described in 72-16-321(2)."

Section 82. section 72-36-206, MCA, is amended to read:

"72-36-206. Effects on real property transactions. (1)
This section relates only to conveyances of real property to
or from a trust, and supplements, but does not modify other
substantive provisions of chapters 33 through 36 relating to
the creation or validity of trusts. Fhis--section--does—-net
affece-conveyances-recarded-prior-to-OGctober-1;-1989<

(2) Except as otherwise provided in chapters 33 through
36, a conveyance of real property to a trustee designated as
such in the conveyance vests the whole estate conveyed in
the trustee, subject only to the trustee's duties. The
beneficiaries of the trust take no estate or interest in the
real property, but may determine or enforce the terms of the
trust as provided in chapters 33 through 36.

(3) An instrument creating or amending a trust need not
be recorded, but may be if properly acknowledged.

(4) If there is no clear reference to or designation of
a grantee as trustee in a conveyance (nor in a separately
recorded instrument recorded in the same county as the
conveyance and describing the same property as described in

the conveyance), the conveyance shail must be considered to

be absolute to the grantee, in favor of purchasers or
encumbrancers from the grantee, who were without actual

knowledge and who acted for a wvaluable consideration,
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despite any valid trust which may exist,

(5) Unless limitations wupon a trustee's power or
authority are set forth in the recorded conveyance of real
property to the trustee or in a separate trust instrument
(or portion thereof, or abstract thereot) recorded in the
same county, there are no limitations upon the trustee's
power or authority to convey or encumber the real property
in favor of third persons who were without actual knowledge
and who acted for a valuable consideration. A separate trust
instrument incorporated by reference in a conveyance to a
trustee cannot 1limit the trustee’'s power or authority to
convey or encumber unless the limitations are set forth in
the trust instrument (or portion therecf or abstract
thereof) which is also recorded in the county where the real
property is located. An amendment tco a recorded trust
instrument may not affect the power or authority of a
trustee to convey or encumber unless it is also recorded in
the same place.

{6) A subsequent conveyance from a person designated in
the original <conveyance as trustee (or from his successor
trustee) canveys the whole estate wvested in the trustes,
except as limited by the terms of the conveyance. The
identity of any successor trustee may be established by a
recorded affidavit of the successcr trustee specifying hia

the successor trustee's name and address and the date and
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circumstances of his succession, and confirming that he the

successor_trustee is currently lawfully serving in sueh that

capacity.

{?) In an action or proceeding by a third person
involving the real property granted to a trustee, the person
designated as trustee in the original conveyance, or the
successor trustee as established in subsection (6), or, if
none, the person then actually serving as trustee, or, if
none, any beneficiary designated by the court to represent
the 1interests of the beneficiaries, shall bhe considered the
only necessary representative of the trust and of all
persons with an interest therein in the trust. A judgment is
binding upon and conclusive against the trust and all
persons interested therein in the trust as to all matters
finally adjudicated in the judgment.

{8) The designation of the name of a trust in a

recorded conveyance vests the estate in the trustee of the

trust. A subseduent ronvevanca mauv he modn b eke Ceos - -
The identity of a party serving as trustee may be
established by a recorded affidavit of the party or by other
recorded instrument, specifying the trustee's name and

address and confirming that he the party is currently

serving as the trustee."

NEW SECTION. Section 83. Nonprobate transfers on

death. (1) A provision for a nonprobate transfer on death in
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an insurance policy, contract of employment, bond, mortgage,
pramissory note, certificated or wuncertificated security,
account agreement, custodial agreement, deposit agreement,
compensation plan, pension plan, individual retirement plan,
employee benefit plan, trust, conveyance, deed of gift,
marital property agreement, or other written instrument of a
gimilar nature is nontestamentary. This subsection includes
a written provision that:

(a} money or other benefits due to, controlled by, or
owned hy a decedent before death must be paid after the
decedent's death to a person whom the decedent designates
either in the instrument or in a separate writing, including
a will, executed either before or at the same time as the
instrument or later:

(b) money due or to become due under the instrument
ceases to be payable in the event of death of the promisee
or the promiscor before payment or demand; or

{c) any property controlled by or cwned by the decedent
before death that is the subiect of the instrument passes to
a person the decedent designates either in the instrument or
in a separate writing, including a will, executed either
before or at the same time as the instrument or later.

(2) This section does not limit rights of creditors

under other laws of this state.

NEW SECTION. Section 84. Definitions. In [sections B84
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through 102), the following definitions apply:

(1) "Account" means a contract of deposit betwean a
depositor and a financial institution and includes a
checking account, savings account, certificate of deposit,
and share account.

({2) “Agent" means a person authorized to make account
transactions for a party.

(3) "Beneficiary" means a person named as one to whom
sums on deposit in an account are payable on regquest after
death of all parties or for whom a party is named as
trustee.

(4) *"Financial institution® means an organization
authorized to do business under state or federal laws
relating to financial institutions and 1includes a bank,
trust company, savings bank, building and loan association,
savings and loan company or association, and credit union.

{5) "Multiple-party account" means an account pavable
on request to one or more of two or more parties, whether or
not a right of survivorship is mentioned.

{(6) "Party" means a person who, by the terms of an
account, has a present right, subject to request, to payment
from the account other than as a beneficiary or agent.

(7)Y "Paywent" of sums on deposit includes withdrawal,
payment to a party or third person pursuant to check or

other request, and a pledge of sums on deposit by a party or
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a setoff, reduction, or other disposition of all or part of
an account pursuant to a pledge.

(B) "POD designation” means the designation of:

{a) a beneficiary 1in an account payable on request to
one party during the party's lifetime and on the party's
death to one or more beneflciaries or to one or more parties
during their lifetimes and on death of all of them to one or
more beneficiaries; or

(b) a beneficiary in an account in the name of one or
more parties as trustee for one or more beneficiaries if the
relationship is established by the terms of the account and
there is no subject of the trust other than the sums on
deposit in the account, whether or not payment to the
beneficiary is mentioned.

(9) "Receive", as it relates to notice to a financial
institution, means receipt in the office or branch office of

the financial institution in which the account is

at a particular place, in the place required.

(10) "Regquest"” means a reguest for payment that complies
with all terms of the account, including special
requirements concerning necessary signatures and regulations
of the financial institution; however, for purposes of

[sections 84 through 102], if terms of the account condition

payment on advance notice, a request for payment is treated
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as immediately effective and a notice of intent to withdraw
is treated as a request for payment.

{11) "Sums on deposit" means the balance payable on an
account, including interest and dividends earned, whether or
not included in the current balance, and any deposit life

insurance proceeds added to the account by reason of death

of a party.
(12) "Terms of the account" includes the deposit
agreement and other terms and conditions, including the

form, of the contract of deposit,

NEW SECTION. $Section 85. Limitation on scope of
[sections 84 through 102]. [Sections 84 through 102] do not
apply to:

{1) an account established for a partnership, joint
venture, or other organization for a business purpose;

{2) an account controlled by one or more persons as an
agent or trustee for a corporation, wunincorporated
assoClaclon, Qr charitaple or civic organlzatlon; or

{3) a Ffiduciary or trust account in which the
relationship is established other than by the terms of the

account.

NEW SECTION., Section 86. Types of account -- existing
accounts. (1) An account may be for a single party or
multiple parties, A multiple-party account may be with or

without a right of survivorship between the parties. Subject
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te [section 91(3)], either a single-party account or a
multiple-party account may have a POD designation, an agency
designation, or both.

{2} An account established before, on, or after [the
effective date of this act], whether in the form prescribed
in [section 87} or in any other form, 1is either a
single-party account or a multiple-party account, with or
without right of survivorship and with or without a POD
designation or an agency designation, within the meaning of
[sections 84 through 102], and is governed by [sections 84

through 10217,

NEW SECTION. Section 87. Forms. (1) B contract of
deposit that contains provisions in substantially the
following form establishes the type of account provided, and
the .account is governed by the provisions of [sections 84
through 102) applicable to an account of that type:

UNIFORM SINGLE- OR MULTIPLE-PARTY ACéOUNT FORM
PARTIES [ Name One or More Parties]):
OWNERSHIP [Select One and Tnitiall:

«va++ SINGLE-PARTY ACCOUNT
..... MULTIPLE-PARTY ACCOUNT
Parties own account in  proportion to net

contributions unless there is clear and convincing

evidence of a different intent.
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RIGHTS AT DEATH [(Select One and Initial]:

..... SINGLE-PARTY ACCOUNT
At death of party, ownership passes as part of
party's estate.

ceven SINGLE-PARTY ACCOUNT WITH POD (PAY ON DEATH)

DESIGNATION
[Name One or More Beneficiaries]:

At death of party, ownership passes to POD

beneficiaries and is not part of party's estate.
vss+s MULTIPLE-PARTY ACCOUNT WITH RIGHT OF SURVIVORSHIP

At death of party, ownership passes to surviving

parties.

..... MULTIPLE~PARTY ACCOUNT WITH RIGHT OF SURVIVORSHIP
AND POD (PAY ON DEATH) DESIGNATION
[Name One or More Beneficiaries]:
at death of last surviving party, ownership passes
to POD beneficiaries and 1is not part of last
surviving party's estate.

..... MULTIPLE-PARTY ACCOUNT WITHOUT RIGHT QF SURVIVORSHIP
At death of party, deceased party's ownership
passes as part of deceased party's estate.

AGENCY (POWER OF ATTORNEY) DESIGNATION

Agents may make account transactions . for parties
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but have no ownership or rights at death unless
named as POD beneficiaries.
[To Add Agency Designation to Account, Name One or

Mcre Agents]:

P T s asan mas s s esenaassessarmn

[Select One &nd Initial]:

.es. AGENCY DESIGNATION SURVIVES
DISABILITY OR INCAPACITY OF PARTIES
..... AGENCY DESIGNATION TERMINATES ON
DISABILITY OR INCAPACITY OF PARTIES
(2) A contract of deposit that does not contain
provisions in subétantially the form provided in subsection
(1) is governed by the provisions of [sections 84 through

102] applicable to the type of account that most nearly
conforms to the depositor's intent.

NEW SECTION. Section 88. Designation of agent. (1) By
a writing signed by all parties, the parties may designate
as agent Of all partles on an account a person other than a
party.

{(2) Unless the terms of an agency designation provide
that the authority of the agent terminates on disability or
incapacity of a party, the agent's authority survives
disability and incapacity. The agent may act for a disabled
or incapacitated party until the authority of the agent is

terminated.
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(3) Death of the sole party or last-surviving party

terminates the authority of an agent.

NEW SECTION. Section 89. applicability of [sections 90
through 102]. The provisions of [sections 90 through 95]
concerning beneficial ownership as between parties or as
between parties and beneficiaries apply only to
controversies between those persons and their creditors and
other successors and d¢ not apply to the right of those
perscns to payment as determined by the terms of the
account. [Sections 96 through 102) govern the liability and
setoff rights of financial instituticons that make payments

pursuant to it.

NEW SECTION. Section 80. oOwnership during lifetime.
(1) In this section, "net contribution" of a party means the
sum of all deposits to an account made by or for the party,
less all payments from the account made to or for the party
that have not been paid to or applied to the use of another
party and a proporticnate share of any charges deducted from
the account, plus a proportionate share of any interest or
dividends earned, whether or not included in the current
balance. The term includes deposit life insurance proceeds
added to the account by reason of death of the party whose
net contribution is in question.

{2) During the lifetime of all parties, an account

belongs to the parties in proportion to the net contribution
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of each to the sums on deposit unless there is clear and
convingcing evidence of a different intent, As Dbetween
parties married to each other, in the absence of proof
otherwise, the net contribution of each is presumed to be an
equal amount.

(3) A beneficiary in an account having a POD
designation has no right to sums on deposit during the
lifetime of any party.

{4) An agent in an account with an agency designation

has no beneficial right to sums on deposit. -

NEW SECTION. Section 91. Rights at death. (1) Except
as otherwise provided in [sections 84 through 102), on the
death of a party, sums on deposit in a multiple-party
account belong to the surviving party or parties. If two or
more parties survive and one is the surviving spouse of the
decedent, the amount to which the decedent, immediately
before death, was beneficially entitied under [section 90]
belongs toc the surviving spouse. If two or more parties
gurvive and none is the surviving spouse of the decedent,
the amount to which the decedent, immediately before death,
was beneficially entitled under [section 90) belongs to the
surviving parties in equal shares "and augments the
proportion to which each survivor, immediately before the
decedent's death, was beneficially entitled under [section

90] and the right of survivorship continues between the
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surviving parties.

(2) In an account with a POD designation;

(a) on the death of one of two or more parties, the
tights in sums on deposit are governed by subsection (1)

(b) on the death of the sole party or the last survivor
of two or more parties., sums on depasit belaong to the
surviving beneficiary or beneficiaries. 1f two or more
beneficiaries survive, sums on deposit belong to them in
equal and undivided shares and there is no- right of
survivorship in the event of the death of a beneficiary
thereafter. If nc beneficiary survives, sums on deposit
belong to the estate of the last-surviving party.

{3) Sums on deposit in a single-party account without a
POD designation, or in a multiple-party account that, by the
terms of the account, is without right of survivorship, are
not aftfected by the deathrof a party, but the amount to
which the decedent, immediately before death, was
beneficially entitled under [section 90] is transferred as
part of the decedent's estate. A POD designation in a
multiple-party account without right of survivorship is
ineffective. For purposes of this section, designation of an
account as a tenancy in comnon establishes that the account
1s without right of survivorship.

(4) The ownership right oaof a surviving party or

beneficiary, or of the decedent's estate, in sums on depasit
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is subject to reguests for payment made by a party before
the party's death, whether paid by the financial institution
before or after death or unpaid. The surviving party or
beneficiary, or the decedent's estate, is liable to the
payee of an unpaid request for payment. The liability is
limited to a proportionate share of the amount transferred
under this section, to the extent necessary to discharge the

request for payment.

NEW SECTION. Section 92. Alteration of rights. (1
Rights at death under [section 91] are determined by the
type of account at the death of a party. The type of account
may be-altered by written notice given by a party to the
financial institution to change the type of account or to
stop or vary payment under the terms of the account. The
notice must be signéd by a party and received by the
financial institution during the party's lifetime.

{2 A right of survivorship arising from the express

e - - - - " - ~~y -
tearms ~F +tha armmm - fe--e o C1, et Ieem a cuw

designation may not be altered by will.

NMEW SECTION. Section 93. Accounts and transfers
nontestamentary. Except as provided in Title 72, chapter 2,
part 7, or as a conseguence of and to the extent directed by
{section 94], a transfer resulting from the application of

|section 91) is effective by reason of the terms of the

account involved and {sections 84 through 102] and is not
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testamentary or subject to Title 72, chapters 1 through S.

NEW SECTION. Section 94. Rights of creditors and
others. (1) If other assets of the estate are insufficient,
a transfer resulting from a right of survivership or POD
designation under [sections 84 through 102] is not effective
against the estate of a deceased party Lo the extent needed
to pay claims against the estate and statutory allowances to
the surviving spouse and children.

{2) A gurviving party or beneficiary who receives
payment from an account after the death of a party is liable
to account to the personal representative of the decedent
for a proportionate share of the amount received to which
the decedent, immediately before death, was beneficially
entitled wunder [section 90], to the extent necessary to
discharge the claims and allowances described in subsection
(1) remaining unpaid after application of the decedent's
estate, A proceeding to assert the liability may not be
vkmlt el unic3d LHOE DErsondl representative has received a
written demand by the surviving spouse, a creditor, a child,
or a person acting for a c¢hild of the decedent. The
proceeding must be commenced within 1 year after death of
the decedent.

{1) A surviving party or beneficiary against whom a
proceeding to account is brought may join as a party to the

proceeding a surviving party or beneficiary of any other
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account of the decedent.

(4) Sums recovered by the personal representative must
be administered as part of the decedent's astate, This
section dcoes not affect the protection from claims of the
personal representative or estate of a deceased party
provided in [section 101} for a financial institution that

makes payment in accordance with the terms of the account.

NEW SECTION. Section 95. cCommunity property and
tenancy by entireties. (1) A deposit of community property
in an account does not alter the community character of the
property Oor community rights in the property, but a right of
survivorship between parties married to each other that
arises from the express terms of the account or [section 91)
may not be altered by will.

(2) [Sections B84 through 102] do not affect the law

governing tenancy by the entireties.

NEW SECTION. Section 96. Authority of financial
institution. A financial institution may enter into a
contract of deposit for a multiple-party account to the same
extent it may enter into a contract of deposit for a
single-party account and may provide for a POD designation
and an agency designation in either a single-party account
or a multiple-party account. A financial institution need

not inguire as to the source of a deposit to an account or

as to the propoused application of a payment from am account.
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NEW _SECTION. Section 97. Payment on multiple-party
account. A financial institution, on request, may pay Sums
on deposit in a multiple-party account to:

{l) one or more of the parties, whether or not another
party is disabled, incapacitated, or deceased when payment
is requested and whether or not the party making the request
survives another party; or

{(2) the perscnal representative, if any, or, if there
is none, the heirs or devisees of a deceased party if proof
of death is presented to the financial institution, showing
that the deceased party was the survivor of all other
persons named on the account as either a party or
beneficiary, wunless the account 1s without right of

survivorship under [section 91].

NEW SECTION. Section 98. rayment on POD designation. A
financial institution, on request, may pay sums on deposit
in an account with a POD designation to:

(1) one or more of the parties, whether or not another
party is disabled, 1incapacitated, or deceased when the
payment is requested and whether or not a party survives
another party;

(2) the beneficiary or beneficiaries, if proof of death
is presented to the financial institution, showing that the

beneficiary or beneficiaries survived all persons named as

parties; or
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{3) the personal representative, if any, or, if there
is none, the heirs or devisees of a deceased party, if proof
of death is presented to the financial institution, showing
that the deceased party was the survivor of all other

persons named on the account as either a party or

beneficiary,

NEW SECTION. Section 99. Ppayment to designated agent.
A financial institution, on request of an agent under an
agency designation for an account, may pay to the agent sums
on deposit in the account, whether or not a party is
disabled, incapacitated, or deceased when the request is
made or received and whether or not the authority cf the
agent terminates on the disability or incapacity of a party.

NEW SECTION. Section 100. payment to minor. If  a
financial institution is reguired or permitted to make
payment pursuant to [sections 84 through 102] to a minor
designated as a beneficiary, payment may be made pursuant to
the Montana Uniform Transfers to Minare Ber Tirla T2

chapter 26.

NEW SECTION. Section 101. pischarge. (1) Payment made
pursuant to [sections B4 through 102] in accordance with the
type of account discharges the financial institution from
all claims for amounts so paid, whether or not the payment
is consistent with the beneficial ownership of the account

as between parties, beneficiaries, or their successors.
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Payment may be made whether or not a party, beneficiary, or
agent is disabled, incapacitated, or deceased when payment
is requested, received, or made.

(2) Protection wunder this section does not extend to
payments made after a financial institution has received
written notice from a party, or from the personal
representative, surviving spouse, or heir or devisee of a
deceased party, to the effect that payments in accordance
with the terms of the account, including one having an
agency designation, should not be permitted and after the
financial institution has had a reasonable opportunity to
act on the notice when the payment is made. Unless the
notice is withdrawn by the person giving it, the successor
of any deceased party shall concur in a reﬁuest for payment
if the financial institution is to be protected under this
section. Unless a financial institution has been served with
process in an action or proceeding, no other notice or other
information shown tec have been available to the financial
institution affects its right to protection under this
section.

{3) A financial institution that receives written
notice pursuant to this section or otherwise has reason to
believe that a dispute exists as to the rights of the
parties may refuse, without liability, to make payments in

accordance with the terms of the account.
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(4) Protection of a financial institution under this
section does not affect the rights of parties in disputes
between themselves or their successors concerning the
beneficial ownership of sums on deposit in accounts or

payments made from accounts.,

NEW SECTION. Section 102. setoff. Without gqualifying
any other statutory right to setoff or lien and subject to
any contractual provision, if a party is indebted to a
financial institution, the financial institution has a right
to setoff against the account. The amount of the acecount
subject to setoff is either the proportion to which the
party is, or immediately before death was, beneficially
entitled under [section 90} or, in the absence of proof of

that proportion, an equal share with all parties.

NEW SECTION. Section 103. pefinitions. As used in
[sections 103 through 112), the following definitions apply:

{1) "Beneficiary form" means a registration of a
security that indicates the present owner of the security
and the intention of the owner regarding the person who will
become the owner of the security upon the death of the
owner.

(2) “Register", including its derivatives, means to
issue a certificate showing the ownership of a certificated
security or, in the case of an uncertificated security, to

initiate or transfer an account showing ownership of
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securities.

(3) "Registering entity” means a person who originates
or transfers a security title by registration and includes a
broker maintaining security accounts for customers and a
transfer agent or other person acting for or as an issuer of
securities.

(4) “Security" means a share, participation, or other
interest in property, in a business, or in an obligation of

an enterprise or other issuer and includes a certificated

security, an uncertificated security, and a security
account.
{5) "Security account™ means:

{a) a reinvestment account associated with a security,
a securities account with a broker, a cash balance in a
brokerage account, cash, interest, earnings, or dividends
earned or declared on a security in an account, a
reinvestment account, or a brokerage account, whether or not
credited to the account before the owner's death; or

(b} a cash balance or other property held for or due to
the owner of a security as a replacement for or product of
an account security, whether or not credited to the account

before the owner's death.

NEW SECTION. Section 104. Registration in beneficiary
form -- sole or joint tenancy ownership. Only individuals

whose registration of a security shows sole ownership by cne

-158-



10
11
12
13
14
15
16

17

18
20
21
22
23

24

25

LC 0431701

individual or multiple ownership by two or more with right
of survivorship, rather than as tempnants in common, may
obtain registration in beneficiary form. Multiple owners of
a security registered in beneficiary form hold as joint
tenants with right of survivorship, as tena. o by the
entireties, or as owners o©of community property held in

survivorship form and not as tenants in common.

NEW SECTION. Section 105. Registration in beneficiary
form -- applicable law. (1) A security may be registered in
beneficiary form if the <form is authorized by this or a
similar statute of the state:

ta) of organization of the issuer or registering
entity:;

(b) of the location of the registering entity's
principal office:;

(c) of the office of its transfer agent or its office
making the registration; or

(IS Ticokad A rho Auanar e addrace ak tha tima nf
registration.

{2) A registration governed by the law of a
jurisdiction in which this or similar legislation is not in
force or was not in force when a registration in beneficiary
form was made is nevertheless presumed to be wvalid and

authorized as a matter of contract law.

NEW SECTION. Section T06. oOrigination of registration
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in beneficiary form. A security, whether evidenced by
certificate or account, is registered in beneficiary form
when the registration includes a designation of a
beneficiary to take the ownership at the death of the owner

or the deaths of all multiple owners.

NEW SECTION. Section 107. Form of registration in
beneficiary form., Registration in beneficiary form may be
shown by the wards “transfer on death" or the abbreviation
"POD", or by the words "pay on death" or the abbreviation
“"pOD", after the name of the registered owner and befcre the

name of a beneficiary.

NEW SECTION. Section 108. Eeffect of registration in
beneficiary form. The designation of a TCD beneficiary on a
registration in beneficiary form has nc effect on ownership
until the owner's death. A registration of a security in
beneficiary form may be canceled or changed at any time by
the sole owner or all then-surviving owners without the

COUlSENnL UL LNEe Denelldlary.,

NEW SECTION. Section 109. oOwnership on death of owner.
On the death of a sole owner or the last to die of all
multiple owners, ownership of securities registered in
beneficiary form passes to the beneficiary or beneficiaries
who survive all owners. On proof of the death of all owners
and compliance with any applicable reguirements of the

registering entity, a security registered in beneficiary

-160-




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0431/01

form may be reregistered in the name of the beneficiary or
beneficiaries who survived the death of all owners. Until
division of the security after the death of all owners,
multiple beneficiaries surviving the death of all owners
hold their interests as tenants in common. If no beneficiary
survives the death of all owners, the security belongs to
the estate of the deceased sole owner or the estate of the

last to die of-all multiple owners.

NEW SECTION. Section 110, Protection of registering
entity. (1} A registering entity is not required to offer or
to accept a request for security registration in beneficiary
form, If a registration in beneficiary form is offered by a
registering entity, the owner requesting registration in
beneficiary form assents to the protections given to the
registering entity by [sections 103 through 112].

(2) By accepting a request for registration of a
security in beneficiary form, the registering entity agrees
that the registration will be implemented on the death of
the deceased owner as provided 1in [secticons 103 through
1127,

(3) (a) A registering entity is discharged from all
claims to a security by the estate, creditors, heirs, or
devisees of a deceased owner if it registers a transfer of
the security in accordance with [section 109] and does so in

good faith reliance on:
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(i) the registration;

{ii) [sections 103 through 112]; arnd

(iii) information provided to it by affidavit of the
personal representative of the deceased owner, or by the
surviving beneficiary or by the surviving beneficiary's
representatives, or other information available to the
registering entity.

(b) The protections of [sections 103 through 112] do
not extend to a reregistration or payment made after a
registering entity has received written notice from any
claimant to any interest in the security objecting to
implementation of a registration in beneficiary form. No
other notice or other information available to the
registering entity affects its right to protection under
[sections 103 through 112].

(4} The protection provided by [sections 103 through
112] to the registering entity of a security does not affect
the rights of beneficiaries in disputes between themselves
and other claimants to ownership of the security transferred
or its value or proceeds.

NEW SECTION. Section 111. Nontestamentary transfer on
death. {1} A transfer on death, resulting from a
registration in beneficiary form, is effective by reason of

the contract regarding the registration between the owner

and the registering entity and [sections 103 through 112)
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and is not testamentary.
{2) [Sections 103 through 112) do not limit the rights
of creditors of security owners against beneficiaries and

other transferees under other laws of this state.

NEW SECTION. Section 112. Terms, conditions, and forms
for registration. (1) (a) A registering entity offering to
accept registrations in beneficiary form may establish the
terms and conditicns under which it will recelve requests
for:

(i) registrations in beneficiary form; and

(ii) implementation of registrations in beneficiary
form, including requests for cancellation of previously
registered TOD beneficiary designations and reguests for
reregistration to effect a change of beneficiary,

{b) The terms and conditions so established may provide
for proving death, avoiding or resolving any problems
concerning fractional shares, designating primary and
contingent beneficiaries. and substituting a named
beneficiary's descendants to take in the place of the named
beneficiary in the event of the beneficiary's death.
Substitution may be indicated by appending to the name of
the primary beneficiary the letters LDPS, standing for
"lineal descendants per stirpes”. This designation
substitutes a deceased beneficiary's descendants who survive

the owner for a beneficiary who fails to so survive, the
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descendants to be identified and to share in accordance with
the law of the beneficiary's domicile at the owner's death
that governs inheritance by descendants of an intestate.
Other forms of identifying beneficiaries who are to take on
one or more contingencies, and rules for providing proofs
and assurances needed to satisfy reascnable concerns by
registering entities regarding conditions and identities
relevant to accurate implementation of registrations in
beneficiary form, may be contained in a registering entity's
terms and conditions.

{2} The following are illustrations of registrations in
beneficiary form that a registering entity may authorize:

(a) sole owner-sole beneficiary: John 5. Brown TOD {or
POD)Y John 8. Brown Jr.;

(b) multiple owners-sole beneficiary: John S. Brown
Mary B. Brown JT TEN TOD John S. Brown Jr.;

(c) multiple owners-primary and secondary {substituted)
beneficiaries: John S. Brown Mary B Rrawn I TEM 10D Ighp
5. Brown Jr. SUB BENE Peter Q. Brown or John S. B8rown Mary

B. Brown JT TEN TODD John S. Brown Jr. LDPS.
Section 113. section 72-31-201, MCA, is amended to
read:

"72-31-201. Statutory shert form of genera: power of
attorney ---formai-requirements----joint-agents. (1} The use

of-the following statutory formy--ef--a--form--substantiatiy
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simitar—-to—-the-£faltiowing-formy-——in-the-creation of a power
of attorney is iawfulr-and--when--used;--the--form--must--be
eonstrued-—in--accordance--with--the-previsions-of-this-parct

legally sufficient:

NOTICE: THE POWERS GRANTED BY THIS DOCUMENT ARE BROAD
AND SWEEPING. THEY ARE DEFINEP EXPLAINED IN ?72-3%-202
PHROUGH-F2-31-2+6 THIS PART. IF YQU HAVE ANY QUESTIONS ABOUT
THESE POWERS, OBTAIN COMPETENT LEGAL ADVICE. PHE-BSE-OFP-ANY
OTHER-OR-DIFPFPERENT-PORM-OP-POWER-OF-ATTORNE¥ -BESTRED-BY--THE

PARPEIES——F5-ADSO-PERMITPEBs THIS DOCUMENT DOES NOT AUTHORIZE

ANYONE TO MAKE MEDICAL AND OTHER HERLTH CARE DECISIONS FOR

YOU., YOU MAY KEVOKE THIS POWER OF ATTORNEY MAY¥-BE-REVOKED-BY

¥eH IF YOU LATER WISH TO DO S0. FHiS-POWER-OF-APTPORNEY
AUPHORIEES-BUP-BORS-NOP-REQUIRE-PHE-ATTORNE¥-IN-FACP-PO--ACT
POR-¥AU~
Knew-—-ati--by--these--presents;--which--are--intended-to
conatitnte—a-SPAFHTORY -SHORT? - PORM-PAOWER-OGP -ATPESRNEY -pursuant

to-ehis—-section:

That I ......vvneeaveaane.s [insert your name and
address of----the--~-principal) do----hereby appoint
............ viee-srs (insert the name and address of the

attorney-in-fact—-or--each-atterney-in-fact-tf-more-than-one

ts-desigqnated person appointed) as my atterneytay-in-fact

agent (attorney-in-fact) to act tjeintty} for me in any

lawful way with respect to the following initialed subjects:
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tNOFPEr~ff-more-than-one-attorney-in-fact-—-is—-designated
and--the--principai-wishes-each-ateorney-in-fact~ntone-to—be
abie-to—-exercise--the--power--conferreds--detete-—-the--word
Yjointiy":-Pariure-to-detete-the-werd-Ujsintiyl-witi-require
the-actorneya-in-fact-to—act-unanimousiysy
’ Firse+--in--my--namej-piace;-and-stead-in-any-way-that-%
myself-conld-do7-if-I-ware-personatiy-presenti;-with--respect
to--the--feliowing--matters--as--cach--of-them—-ts-defined-in
F2-31-202-¢hrough-72-31-2316+

tPo-grant-to-the-ateorney-in-fact-any-of--the--fotiowing
pewers;--make--a--check--or-Y%¥4-in-the-tine-in-front-of-each
power-being-granted;-Po-detere-any-of-the-fotlewing--powerss;
do--not--make--a--echeek-—-or-—i}i-in-the-tine-in-front-of-the
povwer--¥ou-mayy-but-need-not;-cross--ont--sach--power--being
deteted-—with--a--line--drawn--through——it-—ter—-in--simitar
fashiony<--Patinre--to--make--a--check-or-L¥i-in-tha-iine-in
frone-of-the-power-witl-have--the--effect--of--deteting--the
power--—uniess--the--itne-—in--front--of-—the-power-of-t8y-is
checked-or-¥-ed:

Eheck-or-ux

TO GRANT ALL OF THE FOLLOWING POWERS, INITIAL THE LINE

IN FRONT OF (N} AND IGNORE THE LINES IN FRONT OF THE OTHER

POWERS.

TO _GRANT ONE QR MORE, BUT FEWER THAN ALL, OF THE

FOLLOWING POWERS, INITIAL THE LINE IN FRONT OF EACH POWER

-l66-



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0431,01

YOU ARE GRANTING.

TO WITHHOLD A POWER, DO NOT INITIAL THE LINE IN FRONT OF

IT. YOU MAY, BUT NEED NOT, CROSS OUT EACH POWER WITHHELD.

INITIAL
PR, (Aa) real property transactions;
seve... {(B) tangible personal property transactions;
....... (C) stock and bonds--share;-—-and---commadity
trangactions;

seve e (D) commodity and option transactions;

vee++.. tB¥(E} banking and other financial institution

transactions;
cenees. tEF(F) business operating transactions;

...... . tF¥(G) 1insurance and annuity transactions;

....... +63(H) estate, trust, and other beneficiary

transactions;
rrrvrss-tH}-—gtft-transactionss
ssrTrTr-t¥-—fiduciary-transactions;
chee--. t33¥(1) claims and litigation;

...... . tK3{J) personal and family maintenance;

vevsss. th3(K) Dbenefits from social security, medicare,

medicaid, or other governmental programs _oOf from military

service;
rrr:777—fM1*~recardsT-reports7—and—statements7

....... (L} retirement plan transactions;

weesa.. tNFP(M}) aii-other tax matters;
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....... {B3(N) aii--of-the-powars—tiated-in-tA}-through

ALL OF THE POWERS LISTED ABOVE. YOU NEED KNOT INITIAL ANY

OTHER LINES IF YOU INITIAL LINE (N).

Secoand:——-{¥ou—-must--indsrcate——-beitow-whether-or-not-cthts
power—-of--attorney—-wiiit--be--effeetive——~-itf---you-~-become
incompatents—Make-a-check-or-4}i-in-the-tine-in-fromt-of-the
sratement-that-expresses-your-intentz}

SPECTAL INSTRUCTIONS:

ON THE FOLLOWING LINES, ¥YOU MAY GIVE SPECIAL INSTRUCTIONS

LIMITING OR EXTENDING THE POWERS GRANTED TO YOUR AGENT.

B 4 e d m R d 4t ke m v om AN S E e ks N4 A e A s s E 4w

R ERRER

UNLESS YOU DIRECT OTHERWISE ABQVE. THIS POWRR aF

ATTORREY IS EFFECTIVE IMMEDIATELY AND WILL CONTINUE UNTIL 1T

IS REVOKED.

This power of attorney revokes all previous powers of

attorney signed by me.

STRIKE THE FPRECEDING SENTENCE TF YOU DO NOT WANT THIS

POWER QF ATTORNEY TO REVOKE ALL PREVIQUS POWERS OF ATTORNEY

SIGNED BY YOU.
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IF _YOU DC WANT THIS POWER OF ATTORNEY TO REVOKE ALL

PREVIOUS POWERS OF ATTORNEY SIGNED BY YOU, YOU SHOULD READ

THOSE POWERS QOF ATTORNEY AND SATISFY THEIR PROVISIONS

CONCERNING REVOCATION. THIRD PARTIES WHQ RECEIVED COPIES OF

THOSE POWERS OF ATTORNEY SHOULD BE NOTIFIED.

.e.++ This power of S'ttorney shatt will continue to be

effective if I become disabled, incapacitated, or

incompetent. ft-shaii-not-be-affected-by-my-iater-diaabitiey
er—incempetencys
syrv+——Thisa-power-of-atterney—shati-not-be-effective——if
I-become—incompetents
Phirdr——t¥ou-—-must--indicate——betow--whether-osr-not-this
power—-cf--atterney--—anthorizes--the---attorney-tn-fact---te
transfer——your——property-—-directiy--to-the-attorney-in-facts
Make-a-chack-or-U%l-itn-the-itne-tn-front--of-—the—-atactement
that-axpresses-your—intentsy
TTrvv—-Fhis----power----of---attorney-—-autharizes-—-ehe
attorney-in-fact-to-receive-the-transfer-direceiys
Trrvv-—Fhis-power-cf-attorney——doas——not-—-avtherize——the
atterney-in-fact-te-receive~the-transfer-directiys

STRIKE THE PRECEDING SENTENCE IF YOU DO NOT WANT THIS

POWER OF ATTORNEY TO CONTINUE 1IF YOU BECOME DISABLED,

INCAPACITATED, OR INCOMPETENT,

1f it becomes necessary to appoint a conservator of my

estate or guardian of my person, 1 nominate my agent.
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STRIKE THE PRECEDING SENTENCE IF YOU DO NOT WANT TO

NOMINATE YOUR AGENT AS CONSERVATOR OR GUARDIAN.

If any agent named by me dies, becomes incompetent,

resigns or refuses to accept the office of agent, I name the

following (each to act alone and successively, in the order

named) as successor(s) to the agent:

For purposes of this subsection, a person is considered

tc be incompetent if and while: (1) the person is a minor;

{2} the person is an adjudicated incompetent or disabled

person; (3) a conservator has been appointed tc act for the

person: (4) a gquardian has been appointed to act for the

person; or {(5) the person is unable to give prompt and

intelligent consideration to business matters as certified

by a licensed physician.

I agree that any third party who receives a copy of this

document may act under it. I may revoke this power of

attorney by a written document that expressly indicates my

intent to revoke. Revocation of the power of attorney is not

effective as to a third party until the third party learns

ef the revocation. 1 agree to indemnify the third party for

any claims that arise against the third party because of

reliance on this power cf attorney.
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in--witness--whereof-i-have-nereunte-signed-my-name-this

tStgnature-cf-Principaty

tAcknowiedgment?

Specimen-Signature-of-Attorneyf{ay-in-Pact
Signed this ......... day of ........iiiuucrana. , 198

(Your Signature)
(Your Social Security Number)

State of ... .. cinieiii it e

{County) of ............. e P e aasas

This document was acknowledged before me on

e e e e .. (Date) by...cceucnaans P e e

(Seal, if any) {Title (and Rank))

BY ACCEPTING OR ACTING UNDER THE APPOINTMENT, THE AGENT

ASSUMES THE FIDUCIARY AND OTHER LEGAL RESPONSIRBILITIES OF AN
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AGENT,

{2} Any--of--the--powera--of-the-form-itn-subsection—{1%
that-are-not-checked-or-¥-ed-nre-withheid-by--the--prineipat
from--the--attorney-in-£fact--uniess--the-poawer-of-t83-on—-the
form-in-subsection-ti}-ts-checked-or-}-edr-—~-Fhe--withhoiding
bBy--the--principat--from--the-attorney-in-fact-of-any-of-the
powers-ef-{Ar-through—-tMi7-tn-addition-to-the-withhotding-of
the--power--of--{0)7--on~-the--—form—---tn---subsection---{1%
antomatieatty-eonstieutes-withhotding-of-the-powers-of-¢tNy+

t3y--Fo--constitute-—-a-* A statutory shert-ferm power of

attorney”y-as-this-phrase-+s-used-in is legally sufficient

under this party if the wording and-centent of the form in
subseseion-{ii-must-be-dupiicated-en--a——-€form substantially
complies with simitar--te--the-ferm-provided-in subsection
{1), the notices-must-appear--in--a--esnspicuous-—piace--and
mannery——the-second-and-third-pares-must-be form is properly
completed, and the signature cf the principal must--be is
acknowledged.
t4#y-~Ati---powers---enumerated-——-itn--—-¥2-31-2802--through
72-3:-236-may-pe-teqgaiiy-performed-—by-—an—-attorney-in-fact
acting-en-behatrf-of-a-principais »

{(3) If the line in front of (N) of the form under

subsection (1) is initialed, an initial on the line in front

of any other power doeé not limit the powers granted by line

(N)." ;
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NEW SECTION. Section 114. purable power of attorney. A
power of attorney 1eg$11y sufficient wunder this part is
durable to the extent that durable powers are permitted by
other law of this state and the power of attorney c¢ontains
language, such as "This power of attorney will continue to
be effective if 1 become disabled, incapacitated, or
incompetent.”" showing the intent of the principal that the
power granted may be exercised notwithstanding later
disability, incapacity, or incompetency.

NEW SECTION. Section 115. cConstruction of powers
generally. By executing a statutory power of attorney with
respect to a subject listed in 72-31-201{1), the principal,
except as limited or extended by the principal in the power
of attorney, empowers the agent for that subject to:

(1) demand, receive, and obtain, by litigation or
otherwise, money or other thing of value to which the
principal 1is, may become, or claims to be entitled and
conserve, invest, disburse, or use anything so received for
the purposes intended;

(2) contract in any manner with any person, on terms
agreeable to the agent, to accomplish a purpose of a
transaction and perform, rescind, reform, release, or modify
the contract or another contract made by or on behalf of the
principal;

{3} execute, acknowledge, seal, and deliver a deed.
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revocation, mortgage, lease, notice, check, release, or
other instrument the agent considers desirable to accomplish
a purpose of a transaction;

{4) prosecute, defend, submit to arbitration, settle,
and propose or accept a compromise with respect to a c¢laim
existing in favor of or against the principal or intervene
in litigation relating to the claim;

(5) seek on the principal's behalf the assistance of a
court to carry out an act authorized by the power of
attorney;

{6) engage, compensate, and discharge an attorney,
accountant, expert witness, or other assistant;

{7) keep appropriate records of each transaction,
including an accounting of receipts and disbursements;

{8) prepare, execute, and file a record, report, or
cther document the agent considers desirable to safequard or

promote the principal's interest under a statute or

governmental regulation;

{9) reimburse the agent for expenditures properly made
by the agent in exercising the powers granted by the power

of attorney; and

{10) in general, do any other lawful act with respect to

the subject.

Section 116. Section 72-31-202, McCA, is amended to

read:
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*72-31-202. Reat Construction of power relating to real

property transactions. <%} In a statutory shert-form power

of attorney, the language conferring granting generat
authortity power with respect to real property transactions
means-that-the-—-principat--authorires--the--attorney-in-fact

empowers the agent to:

tay{l) to accept as a gift or as security for a loan,

er-to reject, demand, buy, lease,

receive, or otherwise
acquire either--ownership-or-possesasion-ocf-any-estate-or an

interest in real property or a right incident to real

Erogertg;

tb¥(2) ¢¢ sell, exchange, or convey, either with or

without covenantssy; quitclaimy; releaser; surrenders;

mortgagey; encumbersy; partition; or consent to the

partitioningy; subdivide; apply for =zoning, rezoning, or

other governmental permits; plat or consent to plattings;

develop; grant options concernings; lease; or sublety; or
otherwise dispose of anv--estate--or an interest in real

property or a right incident to real property;

te¥(3) to release in-whole-or-in-paret, assign the-whote
or-a-parkt-of, satisfy é¢m-whote-or-in-pare, and enforce, by
actiony-preceedingy litigation or orherwise, amy a mortgage,

deed of trust, encumbrance, lien, or other claim to real

property that exists or is eitatmed-to-exist-in-favar-of--the

principat asserted;
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td¥{4) te do any act of management or of conservation
with respect to any-eseate-or an interest in real property

or a right incident to real property, owned or claimed to be

owned by the principal, includingy-by-way-ef-iltuseration

but-not-of-restrictiony-power—to:

{a) 4nsure insuring against amy a casualty, liability,
or loss;
(b) te---obtain---or---regain obtaining or regaining

possession or proteect protecting the estate-or interest oOF
right, by actiemsy-proceedingy; litigation or otherwise;

(C) to----payy----cempromise;--——or---contest paying,

compromising, or contesting taxes or assessments;-te--appty,
or applying for and recetve receiving refunds in connection
with taxes-sr-assessments them; and

{d) ¢te—-purchase purchasing supplies, hire hiring
assistance or labor, and make making repairs or alterations

in the struectures-or-tands real property:
+ey iR A ngA
Al

AR-——ARY - A . Aauvalnn. masdd fo- altar
b 3 Ha HE .

replace, remave, erect, oOr install structures or other
improvements upon any real property in or incident to which
the principal has or claims to have any--estate—or an
interest or right;

t£y(6) to--demand;-—-receivery--or--obtain---by---aeceions
proceedings--or--otherwiae-any-monay-or-other-thing-of-vatue

to-which-the-principat~ia;-may-becomes-or-may--citaim--to-~-be
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entttied--as-the-proceeds-of-an-intereast-in-reai-property-or
of-one-or--more——of—-the--transactions—-enumerated-—-in--this
section;—~to-conserver-invesec;-disburse;-or-utiltize-anything
received-for-purpeses-enumeraced-in--this--aectionr--and--¢eo
reimburse—the-attorney-in-£fact-for-any-expenditures-properiy
made—-by-the—atterney-in-£fact-itn-the-execucian-of-the-pewers
conferred-on-the-attorney-in-fact—-by-—the-—statutery--share
form-power—of-attorneys

tgy--to participate in any a reorganization with respect

to real property or a legal entity that owns an_ interest in

or right incident to real pfoperty and receive and hocld any

shares of stock or instrument--of--simitar—-character
obligations received in accordance---with a plan of
reorganization and to act with respect to the-shares them,
includingr-by-way-ef-iltustration-but--not--ef--restrictiony
powesr;

(a) to--setr selling or te otherwise dispoase disposing
of the-shares them;

(b) to-exereise exercising or seii--any selling an
option, conversion, or similar right with respect to the
sharess them; and

{c) to-vete-cn-the-shares voting them in person or by
the-granting-of-a proxy:;

fh}~-tn——agree——nnd—-centrnctT-'in“ﬂn!‘mﬂnnEtT-with—any

persen;-and-on--any--terms--thae-—the--attorney-in-fact--may
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aeiect7—-Eor-—the——accomp}ishment-—of——any—-oi—-the-purposes
enumerated—in~th§a—seeeioﬁ-and-to—perfcrmr—rescindv——reformT
reiease7——or——mod§fy--nn—-agreementr-—contract;—or—any-ethef
aimiiar—agreement-or~eontract—made—by—or—on—-behuif-—of-—the
principais
fi}——EG—-exeeutev——ecknoniedgev——seair——and——deiiver—any
deedv—revocatfonT-mortgagev-ieaser—neticeT—eheck7——cr——other
instrument——that——the-—attcrney—in-Eact-eensiders—usefu}—for
the—accompiishment—of—uny-af-the~pueposes—enumerated—in—this
section;
fj#——tc*—prosecuter-—&efendv——submit———to-~—arbitrabion7
aettie;*—and——prcpose—or—accepe—a—compromise—with—fespect—to
any-clnim-existing—in—Eavor—-of--or—-agaénst——the—-principai
bused—-on——or—-énvoiving—-any——reai-estate—transaction—or-te
intervene—in—any—action-ar-procecding—re}ating—te—the-ciaimf
fki—-to—hire;—dischazge;-and-—compensate—-any——atbofneyr
aceountanty--e¢xpert--witnessy--or--other—-asatatant-when-the
abtorney-in—fnct—ccnsiders-that—a:tion—to—be-udesirabie——éef
the-—prcper—executien-of-any—of—the-powers-deseribed—in—this
section—undufor—the-keeping—of—needed-recordsf—and
f}f——in—generai-and—in~additéon—t0“a1i-the—specific—acts
in‘this—aeceionT—to—dc—any-other—act——wfth—~respect——te"-any

eatace—-or

(7) _change the form of title of an interest in or right

incident to real property;
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{8) dedicate to public use, with or without

consideration, easements cor other real property in which the

principal has or claims to have an interest.

t2¥--Ali---powers—--deseribed-——in-—-this-—-secstiten--are
exercisabie-equatity-with-reapect-to-any-estate--gr--intereat
in-reai-preperty-owned-by—the-principat-at-the-giving-of-the
power——of—-attorney—-or—-acquired-—-after—-that-times-whether

iocated-in-Montana-or—eisewheres"
Section 117. Section 72-31-203, MCA, is amended to
read:

"72-31-203. ¥Pangibie Construction of power relating to

tangible personal property transactioms. {1} In a statutory
shert--form power of attorney, the language conferring
generai-authortty granting power with respect to tangible
personal property transactions meana--that--the-principat

anthorizes-the-actorney-in-fact empowers the agent ko:

ta¥{l) *eo accept as a gift or as security for a locan,
Ar——ka  ra cmand, Duy, ielelve, UL OLNErwlse acqulre
either ownership or possession of any tangible personal
property or any an interest in tangible personal property;

tb¥(2) to sell, exchange, convey either with or without

covenants, release, surrender, mortgage, encumber, pledge,

hypothecate, create a security interest in, pawn, grant

options concerning, lease, or-sublet sublease to others, or

otherwise dispose of any tangible personal property or any
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an interest in any tangible personal property;

tet(3)}) teo release in-whoite-or-in-part, assign the-whoie
or-—a—-part-of, satisfy in-wheite-or-in-pért, and or enforce,
by aetieny--procesdingy litigation or otherwise, any a

mortgage, security interest, encumbrance, lien, or other

claim that-extsts—or-is-eipimed-to-exrat-in-faver on behalf
of the principal with respect to any tangible personal
property or any an interest in tangible personal property;
and

td¥(4) to do any an act of management or of
conservation with respect to any tangible personal property
or te-any an interest in any tangible personal property
owned--or-ectaimed-to-be-owned-by on behalf of the principal,
includingy~-by-way-of-itlustration-but--not--of--yestrictions
power:

{(a) to-tnsure insuring against any casualty, liability,

or loss;
(P} ts- sbialn obiainiuyg or regarn regaining possession

or proteet protecting the tangibie--persenal property or
interest, 4n--any--tangibie--personai--property by actiony
proceedingy litigation or otherwise;

(C) teo-pay;—eompromise; paying, compromising or contest

contesting taxes or assessmentss-and-to--appiy or applyvin
for and reeeive receiving refunds in connection with taxes

or assessmentssy
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(d) move moving from place to places;

(e) =tore storing for hire or on a gratuitous

bailment7y; and

{f) wuse;---mitery wusing, altering, and make making

repairs or alterations ef-any-tangibie-personai-property--or
interest-in-any-tangibie-personai-propertys.
te-—to~--demand;~--receive;———or---sbtatrn--—-by--actieon;
proceedingy-or-otherwise-any-money-or-other-thing--of--vaiune
to--which—-the--prinecipal-is;—may-becomer-or-may-ctaim-to-be
entitied-as-the-proceeds-of-any-tangibte--persenai--property
er--of--any-interest-in-any-tangible-personat-property-or-of
ene-sr-more-of-the-transactions-enumerated-itn-this--sececions
to--conserver-investy-disburses-or-utiltire—anything-received
for-purpeases-enumerated-in-this-section;-—and--to--reimburse
the--atterney-in-face-—for-any-expendieures—properiy-made-by
the-—attorney-in—fact——in——ﬁhe--executiond-cf---the——-pcners
conferred--an——the--attorney-tn-fact--by-the-statutory-shore
form-power-of-attorney;
t€4--to-nqree—-and-contract;——ta--any-—-manner;-—with--any
persony;——and--en—-any--terma--that-—the-attorney-in-fact-may
setecty-for——the--accomplishment——of--any-—of--the--purposes
enumerated--in-this-section-and-to-performy-—rescindr-reformy
reteases-or-modify-any-agreement-or-contract--ar—-any--other
simitar--agreement--or-—contract-made-by-ar-on-behatf-of-the

principais
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fg?——to—executeT——acknowiedge7-—seniru~and--deiiver—-any
conveyance;---mortgagey---lteasey;--notice;-—eheck;--or--ather
instrument—bhat—the—nttorney-in—facb——eonsiders——uaefui-—for
the-accompiiahment—oé—any-of-the-pnrpaaea—enumcrated—in-this
section;
fhf——to—-—prosecuteT--—defcndr-*submit——to——arbitratioav
sett}e7—and—prepose-or—uccept—a—eampramise~with——reapect--to
any~~cluim--exiating——in--Eavor--af—or—againat—theéprincipa}
based——on——or——invoiving——any——tangibie-—peraonai--—property
transaction——or——to—-intervene-—in1—nny—action—er-preeeeding
retating-to-a~ctaims
fif-—to-hirer—disthargeT—and——compenante——uny——attozney7
accanntaat7——expert——witne337——or-—other-—asaistant-when—the
attorney—in—fact—considers—that—action-to—be—-deairabie——Eer
the——proper——execation—by-the—attorney-in—fact—cf-any—ef—the
pouers—described—in-th+s-aecticn——and——Eor-—the——keeping——of
needed-records;:-and
tj1-—in-generai-and-in—addition—to-a%i—the—sPecific-acts
iisted—in*this—sect&enfata—do-any—other—acts—with-respeee—to
nny—utnngib}e--personai-property—ar—ineerest-in—any—eangibie
personai-propertys
fi?——aii-—powers—~-deacribed———in--—thi:——-section—A'are
exereisabie~~equaiiy——with--respect—to—nny—tnngibie—peraenai
property—or—&nterest-in—uny-tangibie—personai-preperty-owned

by—the—principn}—at—the—giving-oé—the—pcwer—oé——attorney——or
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acquired--after—-that--time;--whether—-tocated-in-Mentana-or
eisewvherex"

Section 118. Ssection 72-31-204, MCA, is amended to
read:

*72-31-204., Bondr-sharer-and-eommedity Construction of

power relating to stock and bond transactions. ¢33 In a

statutory shert--form power of attorney, the language
eonferring--generai-anthority granting power with respect to
stock and bondy-share;-and-commodity transactions means—-thae
the-principat-anthortzes-the-attorney-in-facts
taj--te-accept-as-a-gift-or-as-security-for-a-iocan-or-to

reqecty-demandy empowers the agent to buy, reeeiver—-or

otherwise-—acquire--either-—ownérship--or--possession—-of-any
bondy-share;—-instrument--eof--similar-—-echaracters--commadity
interesty-or-any—instrument-with-respect-te-the-bonds-share;
or~——interest;—--together-——-with--the--interest;--dividends;
procesdsr-ar-other-distributions—-connected-with-any-of-those
tnstruments;

tby--te sell, or-setri-short and to exchanger;—-transfer
etther--with--or--without--a--guarantys--reieases-surrenders
hypotheeate;-piedge;-grant-optiens—concerningr--ican;—-trade
tny--er—-ptherwise-to-diaspose-of-any-bondr-share;-instrument

of-simitar-charaetery stocks, bonds, mutual funds, and all

other types of securities and financial instruments except

commodity interesty-er-any-instrament-with--respect--to--the
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bond;--share;--or--interest; futures contracts; call and put

options on stocks and stock indexes; receive certificates

and other evidences of ownership with respect to securities;

exercise voting rights with respect to securities in persocn

or by proxy; enter into wvoting trusts; and consent to

limitations on the right to vote.

ter—~to-reiease—in-whoie-or-in-part;-assign-the-whoie-or
a-~-part--ofy—-satisfy-—-in--whote--or-in-part;-and-enforece-by
actionr—proceedéngT-ot—etherwise~—any——pie&ge7-~encumbrance7
tteny--or~-other--ctaitm-as-to-any-bondr-share;-instrument-of
similar-character;-—commodity-intereat;-or-any-itnterest—-with
respect--to-—the--pond;--sharej-or-intereat-when-the-ptedges;
encumbrance;-liens-or-ather-claim-is-owned-or-ctaimed-to--be
awned-by-the-prineipats

{d¥~-to-do-any-act-of-management-or-of-conservation-with
reapeet-to-any-bond;-sharer;-inserament-of-simitar-eharactery
commodity-—tntereses-—or--any-tnstrument-with-respect-to-the
tnterest-aunaf-mr—sliainsd t5 e ownea-dy-the-principat-or—in
which-the-prinetpat-has-—-oar--eitatms—-to——have--an——-interesty
inetuding;——by--way-—of-t1itustration-but-not-ef-restrictiony
power-to—-insure-agarnst-any-casuattyr—tiabitttyy-or-iesar—to
obtain-or--regain--possession--er--protect--the--principatis
interest--by—-actiens--proceedingr--or--otherwise;--te--paysy
compremise;--or—-contest--taxes-or-assesaments;-to-appiy-feor

and-receive-refunds-in-connection-with-taxes-or-asseasments;
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to-—consent--to--and--participate--in—-any--—-reorganizations
recapitalization;--tiquidationy-mergery-censeiidations-sates
ieaser—-ar-other-change-in-er-revival--of-—a--corporation--eor
other--—associationy——in--the--financtati--structure-—-of--any
corparatéon~or—other——nssoc}atibnv-~or——in—vthe——prioritie57
voting-—rightss——or-sther-special-rights-with-vrespect-to—the
corporation-or—-assocrations-to-become-a-depositor—-with—-any
protective;--reorganizationy—-or--similar--committee——-of-the
bands-~sharer-—other--tpnatrument——-of---simiiar———-character;
cammodiey-—interest7—-or~-any-iﬁatrumene—with~respect—to—the
bond;-sharey-or-interest-betonging-te-the-principat;-to-make
any—-payments-—-reasonabiy-—incident--to--the--foregsing;—-to
exercise-or-seli-any-optiony-converatony-er--simitar—-right;
to--vote——in--persen--or--by-the-granting-of-a-proxy-with-or
without-the-power——of - -subatitution;—either-—discretionarys
generaty--or-otherwises-for-the-accompitshment-sf-any-of-the
purpeses-epumetrated-in-ehis-section;
te}——-to-carry-tn-the-name-sf-a-nominee-seimcted--by-—the
attorney—in-fact--any-evidence-of-the-ownership-of-any-bondy
share;-other--instrument--of--simitar--charactery;--commodity
interest;--or-instrument-with-respect-to-the-bondy-shares;-or
interest;-belonging-to-the-principats
tf¥-—-to-employy-in-any-way-beiieved-to-be-—destirabte--by
the--attarney-in-factr--any-bondy-share;-other-instrument-of

similar-charactery-commedity--interest;——or--any--instrument
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with--respect--to--the-bends;-shares-or-interast-in-which-the
principaivhas—-or--c&aims—-to——have——any——interest--for——the
protectéon-—or—~continned—-operatieﬂ-—of——any-specuiat:ve—or
mafgin—~—transaction——-per:onaliy=~—begun———or———-personaiiy
guaranteedy-in-whole-or-in-part;-by-the-principals
fgj——to——-demandv—-—receivev---or———obtain——-by——acbion7

preceeding;—ot—etherwise-any—money-or—other-thing——cé——va}ue
tc——which--the~»pr%ncipa}—iQT—May—becomey-or—may—ciaim—to—be
entitied-as—the-proceeda-oé—uny-intérestnin—a——bon67—wshareT
other——instrument——oE—simiiar-character7—cemmodity—intereat7
or—any—instrument—with—re:pect—tc*the~bondr—share7—ineerest7
or—of—one—or—more-of—the-—trensactians——enumerated——in—-this

aection7——to—conserver-énvestr-disburseT—ef—ntiiiee—anything

teceived—Eor—purpcses—ennmerated—in——this--secticnr——and——to

reimburse*the—attorney—fn—fact—fef—any-expenditures-properly

made-—by—the—etterney—in—fa:t—in—the—execution-of—the—powera

conferred—on—the—attorney-in—faet——by-—the——abatutary——ahort

form-power-of-attorney;

fh?~—to-—ugree—-and—wconeractr——in——gny—mannerr—vith-any

broker——ot—-cther—*person7——und——on——any-—tefms———thae--—the

uttorney—in-fnct—-seiects7——faf—the—accempiishment—cf—nny-of

the~purpeses—enumeruted—in»~bhis~—section—-and—*to~—per§orm;

re:cind7~——refefmr—-reiense7‘—ef——medéfy——the—-agreement——or
ccntracb-or-any—other—s}mi}ar—agreement—mude—by*er—cn—behaif

of-the-principat;
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ti}--to-execute;--acknowiedge;--seai;--and--deliver--any
consentr-—agreementr——anthorizations-asstgnmenty-revocationy
notice;-watver-of-notice;-—check;-or--other—-inatrument--chae
the-attorney-in-face-constders-—usefui-for-the-accomptishment
of-any-cf-the-purposes-enumerated-in-this-sectton;
+34--to--execute;—-acknowiedge;--and--fite-any-report-or
certifreate-required-by-law-or-goevernmentai-regutatrons
thy-—to——-prosecute;——-defend;—~-submit-—-to-—-arbitration;
settie;-——and--prepese-or-accept-a-compromise-with-reapect-te
any-ciaim-exiating-in-faver--sf-—-or-—against--the--principat
based-—-on--or--involving-—any--bondr—-sharey--or—-commodity
transaction--or--to--intervene--tn--any--reiated--action--or
proceedings
{1y—~to-hirey-discharger-and--compensate--any--attorney;
accountant;--expert--witness;-—or——other--assistant-when-the
attorney-in-fact-considers-that-action-to-be--desirabie--for
the-~proper-sxecution-of-any-of-the-powers-described-itn-this
section-and-for-the-keeping-cf-needed-records;-and
tmy--in-generat-and-in-addition-to-ati-the-specific-acets
tisted-in-this-sectiony-to-de—any-other-acts-with~respect-te
any-interest-in-any-bond;-share;-other-instrument-of-simiiar
charactery-commodiby-interesty-or-instrument-with-respect-to
a-commeditys
t24--Ati--powers---described-—-in--——this---section-——are

exercisable-—equaiiy--with--respect--to--any-interest-in-any
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bendr-share;—-instrument--ocf--simitar--character;—-commadity
interese;-sr-inatrument-with-respect-to-a-commedity-owned-by
the--prineipai--at--the-~-giving——of-the-power-cf-atesrney-or

acquired-after-chat-time;--whether--located--in--Montana--or

etrsewheres "
NEW SECTION. Section 119. construction of power
relating to commodity and option transactions. In a

statutory power of attorney, the language granting power
with respect to commodity and option transactions empowers
the agent to buy, sell, exchange, assign, settle, and
exercise commodity futures contracts; call and put options
oan stocks and stock indexes traded on a regulated option
exchange; and establish, continue, modify, and terminate

option accounts with a broker.

Section 120. section 72-31-205, MCA, is amended to

read:

"72-31-205. Banking Construction of power relating to

panking and other rinancial institution transactions. €%y In

a4 statutory shert--form power of attorney, the language

conferring—-gencrat-anthority granting power with respect to

banking and other firancial institution transactions means

that--the-principat-anthorizes-the-attorney-in-fact empowers
the agent to:
tay(l) te continue, modify, and terminate any--deposit

an account or other banking arrangement made by or on behalf
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of the principal prior--to--the-execution-of-the-power-of
attorney:

tb}¥(2) to-spen—in-the-name-of-the-principati-atone-or-in
a-—-way--—that——-cieariy—-—-evidences-—-the---principat---and

attorney-in-fact-retattonship-a-deposit establish, modify,

and terminate an account eof--any--type or other banking

arrangement with any a bank, trust company, savings and loan
association, credit union, thrift company, brokerage firm,
or other financial institution that-serves-as-a-depository
for-funds selected by the attorney-in-fact agent:

{3) to hire a safe deposit box or space in a vault
space;

{4) and-—to-—make--other-contracts-for-the-procuring-of

contract to procure other services made available by--the

barnking from a financial institution as the attoerney—in-faet

agent considers desirable;

te¥(5) to--makey-sign;-and-deiiver-checks-or-dratts-for
any-purpose-and-to withdraw by check, order, or otherwise
any--funds money or property of the principal deposited with
or left in the custody of any--banking a financial
institutions--wherever--loccated;-either-befere-ar-afeer-the
execution-of-the-power—-cf-attorney;

t43(6) to-prepare-any-necessary-financiai-statements-of
the-assets—and-iiabiitties-or-income--and--expenses--of--the

prineipat-for-submission-to-any-banking-institutions
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tey--¢te receive bank statements, vouchers, notices, er
other and similar documents from any--bankimng a financial
institution and to act with respect to them;

+£4(7) to enter at-any-time-any a safe deposit box or
vault that-the-principat-couid-enter-if--personatiy--present

and withdraw or add to the contents;

t9¥{B8) ¢to borrow money at any n interest rate the

attormney-in-fact-setecets agreeable to the agent ands--te

pledge as security any-—assets personal property of the

principal the--atterney-in-fact—-considers———desirabie—--or

necessary for——borrowings—-—and--te in order to borrow, pay.

renew, or extend the time of payment of any a debt of the
principal;

thi{9) eo make, assign, draw, endorse, discount.
guarantee, and negotiate ai% promissory notes, biiirs--of
exchanges checks, drafts, eor and other negotiable or
nonnegotiable papef of the principal or payable to the
principal or the principal's order; #e& receive the cash or
other proceeds of any-of those transactions; and €& accept
any--bttl--of-exchange-or a draft drawn by any a person upon
the principal and pay it when due;

¢x3(10) te receive for the principal and te-deai-in--and
to--deat-with-any act upon a sight draft, warehouse receipt,
or other negotiable or nonnegotiable instrument in-which-the

prifncipat-has-or-ctaims-to-have-an-interest;
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£343(11) ¢t apply for and te receive letters of credit,

credit cards, and traveler's checks from any-banking a
financial institution setected--by--the--attsrney-in-factsr
gtving and ive an indemnity or other agreement in
connection with the letters of credit that-——the
attorney-in-fact-conaiders-desirabie-or-neecessary; and
tky(12) e consent to an extension in of the time of
payment with respect to any commercial paper or any--banking
a__financial transaction in--which--the--prineipat--has-an
interest—or~by-uhich~the—principai—&q—er—méght——be——aEfected

in-any-way; with a financial institution.

tiy--to--demandj--recetver;-obtain-by-action;-precesdingy
or-otherwise-any-money-or-sther-thing-of-vatue-to-which--the
principat-isy;-may-become;-or-may-ciaim-to-be-entitied-ns-the
proceeds——of-~any--banking--transaction-and-to-reimburse-the
attorney-itn-fact-for-any-expenditures-preperiy-made—-in-—the
execution—-of -the-powers-conferred-upon-the-atcorney-in-faee
by-the-statutory-shere-form—power-of-attornevys

{m}--to-executer-acknowiedger-and-deitver-any-instrument
ef-any-kindr-in-the-name-af-the-principat-or-ostherwisey—-that
the-attorney-in-fact-considers-useful-for-the-accompiishment
of-any-af-the-purposes—enumeraced-in-this—sections

tny-——te--prosecute;-—-defend;--submit--—-to———arbitrationy
settiey;——-and--propose-or-accept-a-compromise-with-reapece-to

any-claim-existing-in-faver--of--or--against——the—-principal

-191-

10
11
12
i3
14
15
16
17
1R
19
20

21

22

23
24

25

LC 0431/01

based---on--or--invoiving--any--banking--transaction-—-oer--to
intervene-in-any-related-action-or-proceedings
toy-—to-hirer-discharge;-and--compensate-——any--attorneyy
accountant;—-expert--witness;-—-or--other--assistant—-when-the
attorney-in-fact-econsiders—that-acrion-to-be--desirabie--for
the--proper-executicon-of-any-of-the-powcrs-described-in-this
section-and-for-the-keeping-ef-needed-recordas-and
tp¥--in-generat-and-in-addition-to-ati-the-specific-acts
tisted-in-this-section;-to-do-any-other-acts-—in--connection
with-—any—-banking--transaction-—that-does-or-may—in-any-way
affect-tha-finanetal-or-other-interests-of-the-principai-
t23--Ati--powers--—described~---in-——this---seetion-—-are
exsrcisabie-—equatiy-with-respect-to-any-banking—-transaction
engaged-in-by-the-principai-at—the-giving-of--the——-power-—-of
attorney-or-engaged-in-after-chat-time;-whether-conducted-4n
Montana-er-elsewheres"”
Section 121. section 72-31-206, MCA, is amended to
vaaAd .

"72-31~206. Business Construction of power relating to

business operating transactions. t*} In a statutory shore
form power of attorney, the language conferring-general
anehority granting power with respect to business operating
transactions means--—that--the--prineipat--avthorizea--the

attorney-in-£fact empowers the agent:

tat(l) to operate, buy, sell, enlarge, reduce, and
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terminate a buginess interest;

{2) to the extent that an agent is permitted by law to

act for a principal and subject to the terms of the

partnership agreement, to:

(a} discharge-—-and perform any a duty or discharge a
liability and aiso—-to exercise any a right, power,
privilege, or option that the principal has, may have, or
claims to have under any a partnership agreement, whether or
not the principal is a generai-or-iimited partner;

{b) te enforce the terms of a partnership agreement feor
the-pretection-of-—the--principaty by actiony—-proceedingy
litigation or otherwisey-sa-the-attorney-in-fact-considers
destrabie-ar-necesaary; and

{c) *te defend, submit to arbitration, settle, or
compromise any-—-action-er-other-iegai-preceeding litigation
to which the principal is a party because of membership in
the partnership;

tb¥(3} to exercise in person or by proxy or to enforce,
by actiony;-proceedingy litigation or otherwise, amy a right,
power, privilege, or option that the principal has or claims
to _have as the holder of any a bond, share, or other
instrument of similar character and to defend, submit to
arbitration, settle, or compromise any-action-or-other-iegat
preceeding litigation to which the principal is a party

because of a bond, share, or other similar instrument eof
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simitar-character;

tcy{4) with respect to any a business enterprise-that
ts owned solely by the principal, to:

t1¥({a) teo continue, modify, renegotiate, extend, and
terminate any-contractuat-arrangements a contract made with

any--perseny an individual or a legal entity, firm,

association, or corporation by or on behalf of the principal
with respect to the business enterprise—-prior—-—-to--the

granting before execution of the power of attorney;

t£y(b) te determine:

(i) ethe-—-poticy--of--the--business-enterprise-as-te the
location of the-siece—or-aites-to-be-used-£or its operation;

{ii) the nature and extent of the 1its business teo--be
undertaken—by-i¢;

(iii) the

merchandising, financing, accounting, and advertising teo-be

methods of manufacturing, selling,

employed in its operation;

(iv}) the amount and types of insurance te—be carried;

(v). the mode of seeuring engaging, compensating, and
dealing with its accountants, attorneys., servantsy and other
agents and employees required--for--its-operation; and-to
agree-and-to-contract-tn-any-manner;-with-any-person;-and-on
any-terms-that-the-attorney-tn-fact-considera-—-destrabie--or
necessary--ftor--effectuating--any-or-ati-of-the-decistons-of

the-atrtorney-in-fact-as—to-potiey-and-to--performy-—rescinds
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reform;——reiease;-or-modify-the-agreement-or-contract-or-any
other-simitar-agreement-or-contract-made-by-or-en-behatf--of
the-principal;

t+tt¥{c) to6 change the name or form of organization
under which the business enterprise is operated and to enter
into a partnership agreement with other persons or to
organize a corporation to take over all or part of the
operation of the business er-any-part-of-—-the-—bpsiness;-—as
the-attorney-in-fact-conaiders-desirabie-or-necessary; and

+tv}(d} te demand and receive ai} money that-is-er-may
betome due te-the-prineipat or that-may-be claimed by or-for

the principal or on the principal's behalf in the operation

of the business enterprises-+£& and control and disburse the
funda money in the operation of the enterprisa-—in—-any-—way
that--the-attorney-in-fact-conaidera-desirable~or-necessarysr
and--t&--engage--tn--any--banking--transactions-—-that—--the
attorney-in-face---considers---gdesirabie~--or--necessary--for
effectunating-the-execution-of-—any--of--the--powers--of--the
attorney—in-fackt-—-described--—-in-———this—-subsection-—{13tet
business;

{5) to put additional capital into a business in which

the principal has an interest;

(6) to join in a plan of reorganization, consolidation,

or merger of the business;

(7) to sell or liquidate a business or part of it at
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the time and upon the terms the agent considers desirable;

(8) to establish the value of a business under a buyout

agreement to which the principal is a party;

td4¥(9) to prepare, sign, file, and deliver at% reports,
compilations of informaticn, returns, or other papers with
respect to any a business operating--transaction-ofé-the
prineipat that are required by any a governmental agencysr
departmenty; or instrumentality or that the attorney-in-faect
agent considers desirable er-necessary-for-any—-purpoese and
to make any related payments; and

tey({10) to pay.,

assessments and to do any other act eoer-—acts that ¢the

compromise, or contest taxes or

ateorney-itn-fact agent considers desirable er-neeessary to
protect the principal from illegal or unnecessary taxation,
fines, penalties, or assessments ¢n--conneetisan with the
principat+s respect to a business operatiens, including
pewer--—-to--attempt attempts to recover, in any manner
permitted by law, sums money paid before or after trhs
execution of the power of attorney as--taxesay--fines;
penatties;—or-assesamentss.
ff?—-to——demandr~~—rcceive7—~—or-—~qbtain~——by-~—action7
proceeding7--or--otherwise-any-meney-or-other-thing-ocf-vaiue
to-whieh-the-principat-is;-may-becone;-or-may--ctaim--to--be
entitied--as--the--pracseds-of-any-business-operation-of-the

principai;-to-conserver—investr-disburse;-or-use-anything-so

-196-



10
11
12
13
14
15
16
17
i8
18
20
21
22
23
24

25

LC 0431/01

received-for-purposes-enamerated-in-—-this--sections--and--to
reimburse-the—attorney-in-fact-for-any-expendicures-preperty
made--by-the-ateorney-in-fact-in-the-execution-of-the-pewers
conferred-upon-the-attorney-itn-fact-by-the--astatutery--short
form-power-of-attorney;
tgy=-—to——executer—-acknowtedger--seat;——and--detriver-any
deedr--assignmenty;——-—mortgage;——leasej---noticer-——¢onsenty
agreementy--avthorization;--checkr-—or-sther—instrument-that
the-attorney-in-fact-considers—usefui-for-the-accompiishment
of-any-of-the-purpeses-enumerated-in-this-sections
thy--to-—-prosecuter-—-defend;——submit--—to--—arbitrations
settie;——and--propose-or-acecept-a-compromiae-with-respect-to
any-citaim-existing-in-faver--ef--or--against--the--principat
basad--on-or-invoiving-any-business-operating-transactisn-or
to—intervena-in-any-related-action-er-preceedings
tt)-—-to-hirey-discharges-and--compensate——any--attorneys
accountantr——expeft——uitness7-—er——other——assiatunt-when—the
attorney-in-fact-considéra—that-action-to-be-—desirabie--feor
the--proper——execution—by-the-attorney-in-fact-of-any-of-the
powera-described-in-this-section--and--fer--the--keeprng--of
nesded-recorda;—and
t33--in-generai-and-in-eddition-to-ati-the-specifie-acts
iisted--tn-—-thia——sestion;--to--de--any--other--act-that-the
attorney-in-fact-considers-desirable-or--necessary--for--the

furtherance-—or-protection-of-the-interests-of-the-principat
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in-any-busineass

t2¥--Ati--powers—-—-desecribed---tn-——-this---sesction---are
exerciasable-—equatiy--with--respect-to-any-business—-in-whiech
the-principal-is-interested-at-the-time--of--giving--of-—the
power---of--attorney--or--in--which--the--principat——-becomes
interested-after-that-time;-whether-aperated-in--Montana--or
eisewhere:"

Section 122. section 72-31-207, MCA, is amended to

read:

"72-31-207. insurance Construction of power relating to

insurance transactions. {i)} In a statutory shert-form power
of attorney, the language ecenferring--generat—-authority

granting power with respect to insurance and annuity

transactions means---that--the--principat--anthorizes—~the

attorney-in-faet empowers the agent to:

ta¥(l) te continue, pay the premium cor assessment on,
modify, rescind, release, or terminate amy a contract ef
}ife7-accident7——heaith7——or——diaab&lity——insurance——or——any
coentract--for-—the--provision-of-heatth-eare-services—or-any
combination-cf-these-contracets procured by or on behalf of
the principal prior-to-the-granting-of-the-power-sf-attornrey

that insures or provides an _annuity to either the principal

or eny-ether another person, without-regard--te whether or

not the principal 1is or--is--net a beneficiary under the

contract:;
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.tb}¥[2) +¢o procure new, different, or and additiocnal
contracts of itfey-accidents;-heatthr-or-drsabiiity insurance
and annuities for the principal er-contracts-for-previsien
of-heaitth-care--services--for--the--principats--to and the

principal's spouse, children, and other dependents and to

select the amount, the type of insurance or annuity, and the
mode of payment under-each-contract;

{(3) *o pay the premium or assessment on, modify,
rescind, release, or terminate amy a contract of insurance
or annuity procured by the atterney-in-fact agent;

(4) eand--to designate the beneficiary of the contracts;
providedsy however, that-the-attorney-in-fact an agent may
nst be named a beneficiaryr--except-—+tf--permitted-under
F2-33-2087~the-attorney-in-fact-may-be-named-the-beneficiary
of-death-benefit-proceeds—under-an-insurance-centract-er——+f

the--atterney-in-fact of the contract or of an extension,

renewal, or substitute for the contract only to the extent

that the agent was named as a beneficiary under the a

contract that-was procured by the principal prior-—-te——the

grant+ng before executing ef the power of attorneyr-the

attorney-in-fact-may-continue-to-be-named-as-the-beneficiary
under-the-contract-or-under-any-extensten—or-renewal—-of—-or
substitute-for-the-contract;

tet(5) with--reapect-to-any-contract-of-life;-accidents;

heatthr-disabilityr-or-tiabziity-insurance-as-to--which--the
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principai--has--or--ciatms--te--have--any-one-or-mare-sf-the
powers-described-in-this-sectien;—to apply for and receive
any--avaitabie a loan on the security of the contract of
insurance7—whether—Ear—the—puyment—of—n—premium—ef—-for~—the
proecuring-of-eash; or annuity;

{6) *o surrender and then-teo receive the cash surrender

{7) te exercise any an election as-to-beneficiary-—or
mode-of —-payment;;

{8} to change the manner of paying premiumsy ;.

{9) to change or convert the type of

insurance

contracty---and or annuity, with respect to which the

principal has or claims to have a power described in this

{10} to change the beneficiary of the a contract of
insurancey or annuity; provided

however, that-———the

attorney-in-fact the agent may not be designated a new
beneficiarys except +f to the extent nermittad mmdso
?2—3&—2687-—the—~uttcrney—in—fact——may~be-the—beneficiary-af
death-benefit-preceeds-under-an-insurance—contract-or-ifi-the
attorney-in-fact--was--named--as--a--benefictary--under—--the
contract-that-was-precured-by-the--principal--prier--to-—the
graneing-—of—the—power—of—ateorneyy—the—attorney—in—fact—may
continue-to-be-named-as-the-beneficiary-under-—the-—contrast

ar--nnder--any-extension-or-renevat-of-or-substitute-far—the

-200-



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 0431/01

eentract by subsection (4);

fd}——to-—demand;———receivev--—or‘-—obbain-——by—-—actich
proceedingr—or—othernisc-any—moneyT-dividend;—or-other-thing
of-vuiue—te—which«bhe-préncipai—is;—may-becomeT-or~may—ciaém
to——be—entitied—as-the-proceeds'of—any-contract—of—insurance
er-ef-one-or-more-of-the--transactions—-enumesrated--in—-thia
section:-—to—conserveT—invest7—disburser—or-utiii:e-anything
received-for-purposes-enumerated-in--this--sections:—-and--tso
feimbufse-the-attotney—in—faet—for-any-Expendétures—proper}y
made-—by—the~abtorney—in»fact—in—the—execution-cf-the—powera
cenéerred-en—the—attorney—in-facb-—by-—the--statutory—~short
form-power-of-attorneys

ter(ll) ke apply for and procure any--availtabie
govermnmentat government aid in-che-guaranteeing-or-paying-of

to guarantee or pay premiums of any a contract of insurance

on the life of the principal;

t€¥(12) ¥» collect, sell, assign, hypothecate, borrow
upon, or pledge the interest of the principal in any a
contract of insurance or annuity; and

t9¥(13) teo pay from any proceeds or otherwise,
compromisey or contest, or--te and apply for refunds in
connection with any a tax or assessment levied by a taxing
authority with respect to amy a contract of insurance or
annuity or the its proceeds of-the-refunds or liability

accruing by reason of the tax or assessmenty .
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thy--te-agree-and-contractr——tn——any--mannee;-—-with--any
person;—-and-on-any-terma—-that-the-attorney-in-fact~setectar
for-the-gecompiishment-of-any-of-the-purposes-enumerated--in
this—-seceion——and-—to-performy-reseinds;-reformyr-reteaser-or
modify-the-agreement-or-contraces
tiy—-to—execnter--acknowtedger;——seat;--and—-detiver——any
consenty-demand;-request;-appiications-agreement;-indemnitys
anthorizationy-—assignment;—-pledge;-notice;-check;-receipt;
watvery--sr——sther—-inatrument——that-—che---attorney-in-faect
eonsiders——usefui-—-far——the--accemprishment--of--any—-of-the
purposes-enumerated-itn-this-section;
t9¥--to-continmer-procurer—pay-the-premium-or-assessment
ony-medifys-rescindy-reieaser-terminate;-or--otherwise——deat
with--any-contract-of-insurancey-other-chan-those-enumerated
tn--subsection—-tijtayr-—-or——{tiytbysi--whether——-firey-—marinesy
burgtaryr-compensations-tiabtittyr-hureteaney--casuateyz--or
other-typej;-or-any-combinatiton-cf-insurance-or-to-do-any-act
or--acts-with-reapece-to-the-contract-or-with-respect-to-its
proceeds-or-enforcement-that-the-atterney-in-fact-—-considers
desirabie--or-—necesasary--for-the-prometisn-sr-protection-of
the-interests—of-the-principats
tky-—-to--presecute;--defend;-—submie---ta---arbitration;
settiers--and--propose-ar-accept-a-compromise-with-réeapect-ta
any-ctaim-extating-tn-favor--ocf--or--against-—-the--principat

based--an--ar--invelving--any--insurance--transactiron—-or—-+o
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intervene-in-any-related-action-or-proeceedings
ti}--to-hirer;-diseharge;-and--compensate--any--attorneyr
accountant;-—expert--witnesar--or--other—-assistant-when-the
atterney-in-fact-constders-the-action-to--be--desirabie--for
the--préoper--execution-by-the-attorney-in-fact-af-any-of-the
po;ers—described~in—this-sECbion-—and——for—-the—*keeping——of
needed-recardas-and
tm}--itn-generai-and-in-addition-to-ati-the-speeific-acta
Iiated-—in--this-sectiony—to-do-—any-other-ncts~-in-connectieon
with-procuringr-supervisingy-managing;-modifyings;-enforeings
and-terminacing-contracts-sf-insurance-or-for-the-provisions
of-heatth-care--services--in--which--the~--prinecipat--ts——-the
insured-or-is-otherwise-—in-any-way-interested:
{t24--At}---powers---described---in---thts---section--are
exereisabie-with-respect-to-any-contract-of-insuranece-or-for
the-provision-ef-heaith-care-service-in-which-the--principat
ts--in—-any--way--interesteds--whether--made--in--Montana-or

elsewhere:"
Section 1Z3. Section 72-31-208, MCA, is amended to

read:

"72-31-208. Beneficiary Construction of power relating

to estate, trust, and other beneficiary transactions. ¢%3 In

the a statutory shoret-form power of attorney, the language
conferring-generat-authortty granting power with respect to

estate, trust, and other beneficiary transactions, mesns
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that-the-principal-anthorizes-the-attoarney-in-faces

taj-—~to-represent-and empowers the agent to act fFor the

principal tn-miti-ways-and in all matters affeccing-any that
affect o a trust, probate estatke, guardianship,
conservatorship, escrow, custodianship, or other fund sut-of
from which the principal is, may become, entitied or claims
to be entitled as a beneficiary to seme a share or payment,
including but-net-iimited to the-follewing:

t+3(1) ¢e accept, reject, disclaim, receive, receipt
for, sell, assign, release, pledge, exchange, or consent to
a reduction in or modification of any a share in or payment
from the fund;

tt1}(2) to demand or obtain, by actiony-proceedings
litigation or otherwise, any money or other thing of wvalue
to which the principal is, may become, or may-=tatm claims
to be entitled by reason of the fund;

{3} ¢€o initiate, participate in, and .oppose any
preceeding;—judiciniy-opr-otherwiser-for-the-ascertaihment-of

litigation to ascertain the meaning, validity, or effect of

eny a deed, will, declaration of trust, or other instrxument
or transaction affecting in--any--way the interest of the
principal;

{(4) to initiate, participate in, and oppose any
proceedingr---judiciat-—--or—--etherwise; —for——the--removai;

substieution; litigation to remove, substitute, or surcharge
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of a fiduciary;

{5} to conserve, invest, disburse, er and use anything
received for purposes—-itisted-in-this-section an authorized
purpose; and to--reimburse—-the--attorney-in-fact--for--any
expenditures-wproperiy-nmade——by—ehe—atborney-in—facé—in—the
execution-cf-the-powera-conferred-on-the-attorney-in-fact-by
the-statutory-short-form-power-ef-attoarneys

titty-to-prepare;-signy-fitey-and-deltiver-—-altl--reporessy
compitations-of-informationys-returns;-or-papers-with-respect
to-—any-——interest--had--or--citaimed--by--or-on-behaif-of-the
prineipai-in—the-fund;—to-payr;—¢compromises—contestr—or—appty
for-and-receive—-refunds——-in--connection——with-—any—-tax--o¢
assessmenty-—with——respect-to—any—itnterest-had-or-ctaimed-by
or-on-~behaif-cf-the-principai-in-the-fund-or-with-reapect-teo
any-property-in-which-an-interest-is-had-or-ctaimeds

tivy-to-agree-and-—-contract--in--any--manners--with--any
person;-—and-—-on—any-terms-the-attorney-in-fact-setects;—for
the-accemptishment-of-the-purposes-iisted-—-in--this——-section
and--to--perform;—-rescind;--reform;—-release;-or-medify-the
aAgreement—or—eontract-or--any—-ocher—-simiiar--agreement—-or
esneract-made-by-er-on-behatf-of-the-prinecipatys

tvyi--to-~execnter--acknowtedger--verifyr-seatr-£rter-and
deliver-any-—deed7—-assignment;--mortgage;——iease;-—consent;
designationy-pteadingy-noticey-demand;-election;-conveyances

release;--assignmenty——checkr-—piedges—-watverz-admission-of
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servieey-notice-of-appearancer-or-other—instrument—that--the
attorney-in-fact--considers-useful-for-the-accompiishment—of
any-of-the-purposes-enumerated-in-this-sections

fvi}—to-submét—to—atbitrationv—settiev-—and——propose--or
accept-a-compromise-with-respect—to-any-esntroversy-or-eiatm
bhat—-affects——ehe—adminiatration-of—the—fundf-in—any—one—of
which-the-prineipat-has-or-ciaims-ke-have-an-interest-and—te
do—anynand-aii-aetauthat—the—attorney—in-éact—-considers——to
be-desirabie-or-necessary-in—eEfectuatinguthe—compromiser

fvii}—to——hire7-—dischnrgeT—and—compensate—nny~attorneyy
accountanty-expert-witness;--or—-other--assistant--whan——the
attorney-in-faet--considers--that-action-to-be-desirabie—-for
the~proper-exeeution—by-the-atborney—in-fact—of-nnyﬂ-eé—-the
powers——described——in-—this——section——and—for—bhe—keepinguof
needed-records;

tvit4y(6) to transfer any--part--or--aii--ef--any an
interest that of the principal may-have in any-interests-—in

real estate property, stocks, bonds, bank accounts with

financial institutions, insurance, and any other assets—-of
any--kind--anéd--nature property to the trustee of any a
revocable trust created by the principal as granter settlor.

fb1~in~generni-und~in-addition-touuii—the-specific——acta
iiated-in—this—sectiohr—to-do-any—other—acts—with-rcspect~to
che—administracion-oé—a~trustv—probate—estatev-guardian:hip7

conservatorshipy--escrowr-~custodianshipy--or--other-fund-in
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which-the-principa¥-has-or-ciaims-te-have-an-interest--as--na
beneficiary<
t23-~Por-—the-—-purpeses-—of-subsection-tiy;-fundid-means
any-trust;-probate--estate;--guardianship;—-conservatorships;
escrowr--custadianship;--or——any—-other-—fund--in-—-which-the
prinetpai-has-ocr-clatms-to-have-an-intereats
t33--A11--powers-—-described---in---this-—-ssctton---are
exercisablie-—-equatiy-—-—with——-reapect-to-tha-administration—ar
dispesieion—of-—any-—trust;——preobate——estate;--guardianahipy
conservatorshipy-—escrowr——cuatodianshipy—-or--other-fund-in
which-the-prinectpai-is-interested-at-the-giving-of-the-power
ef-atrorney-or-becomes—-interested--afear--chat—-time—-as--a

benefiectarys—whether-tocated-tn-Montana-or-eisewheres"
Section 124. section 72-31-211, MCA, is amended to
read:

"72-31-211. &€ixaims Construction of power relating to

claims and litigation. (i} In a statutory shert—-ferm power
of attorney, the language eemferring-generml-autherity with
respect to claims and litigation meana--that--the--principai

auntherizes-the-ateorney-itn-fact empowers the agent to:

ta¥(1) +& assert and prosecute before any a courty or
administrative board;--departmenty;—-commissionery-—-or-—-other
tribunai--any-eause-of-actiony agency a claim, counterclaim,
or offset, er-defensey-that-the-principai-has-or--eiaims--to

have and defend against aeny an individual, partnershipvy
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assoctatitony-—corparation a legal entitx. orf government, or
other--peraon--or--instrumentatsity; includings—-by--way--of
titustration--and--not--of-restrictionr-power—to-sue-for-the

recovery-of-ltand-or-ef-any suits to recover property or

other thing of value, for-the-recevery-of to recover damages

sustained by the

principal in--any--manner, for——the

eliminatton-or-modificatton-of to eliminate or modify tax

liability, fer or to seek an injunction, £or specific
performance, or for-any other relief;

tby(2) to bring an action of--interpieader--or--other
actian to determine adverse claims, ¢e intervene or
interpltead in any-action-or-preceedimg 1litigation, and te
act in-any-ittigation as amicus curiae;

te¥{3) in connection with any-aetten-er-preceeding-or
controversy-at-taw—-or--stherwise;-~to--appty--for--andy--if

possibie litigation,

procure a---itibel---judgment; an
attachment, a garnishment, libel, am order of arrest, or
other preliminary, provisinnal. nr intermeod:
to-resort-to-and-to-utitize-in-aii-ways-permitted-by-iaw-any
use an availabhle procedure fer-——the---effectuation---or

satisfaction--of-ethe to effect or satisfy a judgment, order,

or decree obtained;
td¥{4) in connection with any-action-er-proceedingr;--at
taw--or-otherwtae litigation, te perform any lawful act thae

the--principat--might--perform, includingy-- -by---way---of
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titnatration—-and--not-of-restrictiony acceptance of tender,
offer of judgment, admission of amy facts, submission of any
a controversy on an agreed statement of facts, and consent
to examination before trial, and generaiiy-te-bind binding
the principal in the--eonduct—-of---any litigation or
controversy-as-seems-desirabte-to-the-atterney-in-faet;
te¥(5) to submit to arbitration, settle, and propose ar
accept a compromise with respect to any a claim existing-in
faver-of-or-against—the-principai or any litigation ee-whieh
the-principati-is;-may-become;-or-may-be-designated-a-parcy;
t£3(6) to waive the issuance and service of a--summonsy
citation;——or--—other process upon the principaly; te accept
service of processy; *¢ appear for the principaly; ¢te
designate persons upon whom process directed to the
principal may be serveds; te execute and file or deliver
stipulations on the principal's behalf;; ¢te verify
pleadingsy; to-appeal-te seek appellate +tribenals reviewr:
te procure and give surety and indemnity bonds at-the-times
and-to—the-extent-the-attorney-in-fact——censiders--desirabie
ar--neeceasary;;--t& contract and pay for the preparation and
printing of records and briefsy; er—-te and receive, and
execute, and file or deliver any a consent, waiver, release,
confession of judgment, satisfaction of judgment, notice,
agreement, or other instrument that--the--attorney-tn-fact

considers--desirable--er--neeessary in connection with the
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prosecution, settlement, or defense of any a «c¢laim by or
agatnat--the--principat--cr--of--any litigation to-which-the
principai-isy-may-become;-or-may-be-designated-a-parey;

tg¥(?7) to--appear--feory-—represent;—-and act for the
principal with respect to bankruptcy or insolvency
proceedings, whether vocluntary or involuntary, whether—of
concerning the principal or eof some other person, with
respect to any a reorganization proceeding or with-respect
te-any a receivership or application for the appointment of
a receiver or trustee that #¢n--any--way affects any an
interest of the principal in any-real propertyr-bendr;-sharey
commodtty-interesty-tangibte--personal--propertyy or other
thing of value; and

thi——to--hire;—-discharge;--and-compensate-any—attorneysy
accountant;-expert-witneass--or--other——assistant—-when--the
attorney-in-fasct--considers--ehat-actton-~to-be-destrabie-£or
the-proper-execution-of-any-of-the-powers-described-in-—thts
section;

t#¥(8) ¢o payr--from--funds-—-in--the--controil--of--the
attorney-in—-fact—-or-fer-the-account-of-the-principaty-any a
judgment against the principal or any a settlement that--may
be made in connection with any-transaction-enumerated-in
this-sectitony-te litigation and receive and conserve any
money o©or ather things thing of value paid in settlement of

or as proceeds of one-gr-more-of-the-transaccions-enumerated

~210-



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

4

LC 0431/01

in-this--section;——and--to--receive;--enderse;——and--deposie
¢chetks;—and

t33--in-generat-and-in-addition-to-aii-the-specific-aces
tisted-—tn--this-sectiony-to-de-any-other-aeta-in-connectton
with--any--ciaim—-by-~or-—against--the--principai--or---with
ittigation-—-te-which-the-principat-ts;-may-becomes-or-may-be
designated-a-partys

t24--Ait--powers—~-described-—-tn-~~-this---section---are
exercisable---equatiy---with--reapect--to--amny a claim or
litigation existing-at-the-giving-of-the-power——of-—-attorney
or——arising——afeer-—that—bime;—uhethef—afésing—in-Hontane-cr
eisewhare."

Section 125. section 72-31-212, MCA, is amended to
read:

“72~31-212. Pamilty Construction of power relating to

perscnal and family maintenance. ti} In a statutory shert

form power of attorney, the language conferring--generai
authority granting power with respect to persanal and family
maintenance means—---that-—-tha--principat——auvthorizes——the

atetorney-itn-fact empowers the agent to:

tay(1l) to do ait the acts necessary fer-matntaining to

maintain the customary standard of living of the principal

and the principal's spouse, children, and other dependents

individuals customarily or legally entitled toc be supported

by the principal, includingy-by-way-of-iitustration-and--net
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of--restriettony--power-to-pravide providing living quarters
by purchase, lease, or other contract or by--payment--of
paying the operating costs, including interest, amortization
payments, repairs, and taxes, of on premises owned by the
principal and occupied by the--principaiis-—-famity-—-or

dependents those individuals:

{2) te provide for the individuals described in

subsection (1) normal domestic help for-the-operatisn-of-the
honsehsid; to--previde usual vacations and usual travel
expenses; to--provide--usual-educatienatr-facriitiess and to
provide funds for mii--the--current--iiving--costs--of——the
spouaer—-ehiidrenr-—and~—other-—dependentsT-énc}uding7-ameng
other-—--things; shelter,

c¢lothing, foed, appropriate

education, and incidentats other current living costs:

t9¥(3) to pay for the indivigualsg described in

subsection (1} necessary medical, dental, and surgical care,

hospitalization, and custodial care feor—-the--sponse;
chiidreny-and-cther-dependenta~af-+rha-nrinminal.

te¥(4) te continue whatever any provision has-been made
by the principaly-etther-prisr-to-or-after—the-saxeention—-of
the-power-of-attorneyry for the prineipaiis-spouse;—chitdrensy

and--other—-dependents-with-respect-to individuals described

in subsection (1) for automobiles or other means of

transportation, includings-by-way-eof-iltiustratisn-but-not-af

reaeriction;—-pewer——to——iieenseT——insure7——ané-—repiace—any
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autemobites-owned-by-the-principat-and-customariiy--used--by
the-—spouse;--chiidreny--or--other--dependents registering,

licensing, insuring, and replacing them;

td¥{5) to--continue--whatever maintain or open charge

accounts have-been-operated-by-the-prineipal--prier—-te——tche
execution—of-the-power-of-atrtornay-ar-after—execurian-af-the
power-—of--attorney for the convenience of the prinecipaiis
speuse;——childreny--or-——-other-—dependents;——¢to individuals

described in  subsection (1) and open new accounts the

attorney-in-fact agent considers to--be desirable fer—-the
accomplishment——of-—any--of-——the-purpases—enamerated-tn—this

sestion to accomplish a lawful purpose; and te-pay-the—-items

charged-on—-these--accounts—-by--any--person——aunthorized—-or
permitted-—-by——the--principat--to--make-charges-prior-to-the
execution-of-the-power-of-attorneys
te}(b) to continue payments incidental to the
membership or affiliation of the principal in any a church,
club, society, order, or other organization or to continue
contributions to those organizationsj;.
tEy——to——demand;-——receive;——-or———abtain—--by---actiony

proceedingy--or--otherwise-any-money-or-other-thing-cf-valtue

to-which-the-prineipal-is;-may-becomers-or-may——-ctaim--to--bhe

. entttied---to---as---satary;--wagesy—-commissiony--ar--other

remuneration--for--services--performed;--as--a-~dividend--or

distributicn-npon—any-stockT‘cr—-as——intere:t——or——pfincipai
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upon--any--indebtedness--or--any--peritodic--dintribution--af
profies-~frem--any--partnership--or--business--ir--which-the
principai-has-or-ciaims-an-interest-and-to-endorse;-cotiecty
or—othervise—reaiize-upon—any—-instrument—-Eer-—the-—pnyment
receiveds
t9¥——to---use--——any--asset--of--the--principat--£for-—the
perEormance——of-—the——powers——ennmerabed--in—-thia——section7
tnetuding;-by-way-of-itiustration-and--net--of--reatrictiony
power-—to--draw--money--by--check-o¢-stherwise-from-any-bank
depasit—of—the—prineipai:--ta——se}i——any—-inberest-—&n——reai
prepertyy—--bondsy--shares;—-commodity--interests;--tangibie
perssnai-property;-or-other-assets-of-the-principai;-and--te
berrow--maney-—and-p}edge—as—seeurity—for-a—ioan;—any—asset7
ineiuding—insurance;—that—bp}ongs—eo-bhe—principai:
fhf——to—execueey—acknowiedger—veriEYT——seair-—fiiev——ahd
deiiver—any-application;-consentr-petitions-netice;-release;
watvers----agreament;—~-sr--—other—--instrument———that———the
attorney-in-fact-considers-useful-for-the-accompiishment--of
any-of-the-purposes-enumerated-in-this-sactions
ti}——te—-hirer-—discharger——and—cempensate—any—uttornerT
accouneantr—or—other——assistant——vhen--the——attcrney—in—fact
considers——thnt——action~—to——be-’desirabie——for——the——proper
execution-by-any-of-the-pewers-described-in-this-ssction—and
for-the-keeping-of-needed-records--and

t3}--tn-generat-and-in-addition-te-ati-the-specific-acta
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tisted-in-this-sectiony-to-do-any-cther-acts—€for-the-waifare
of —~ehe--apeuse;-—chitdren;——-er——other-dependenta-or-far-the
preservation-—and--maintenance---of-—-the---ather---personsat
relationships-——cf-—-the~-principai--to--parents;--reiatives;
friends;-and-organirations-as-are-appropriates
+23--Ali--powers———deacribed-——in---this-—-—-sectton--—are
exercisable--aquatiy--whether--the--acts-—-regquired-for-thetr
execucton-retate-to-reat-er-persenat-property-owned--hy--the
principat-at-the—giving-of-the-power-cf-attorney-er-acquired
after--that--timer—-whether-—those--acta--—gre-perfermabie~-in

Mentana-or-eisewherez"

NEW SECTION. Section 126. constructicn of power
relating to benefits from social security, medicare,
medicaid, or other governmental programs or from military
service. In a statutory power of attorney, the language
granting power with respect to benefits from social
security, medicare, medicaid or other governmental programs
or from civil or military @arvira amnoware tha anant to:

(1) execute vouchers in the name of the principal for
allowances and reimbursements payable by the United States
or a foreign government or by a state or subdivision of a
state to the principal, including allowances and
reimbursements for transportation of the individuals

described in 72-31-212(1), and for shipment of their

household effects;
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{2) take possession and order the removal and shipment
of property of the principal from a post, warehouse, depot,
dock, or other place of storage or safekeeping, either
governmental or private, and execute and deliver a release,
voucher, receipt, bill of lading, shipping ticket,
certificate, or other instrument for that purpose;

(3) prepare, file, and prosecute a claim of the
principal to a benefit or assistance, financial or
otherwise, to which the principal claims to be entitled,
under a statute or governmental regulation;

{4) prosecute, defend, submit to arbitration, settle,
and propose or accept a compromise with respect to any
benefits the principal may be entitled tc receive; and

(5) receive the financial proceeds of a claim of the
type described in this section and conserve, invest,
disburse, or use anything received for a lawful purpose.

NEW SECTION. Section 127. construction of power
T2lating L0 i1elitement plan transactions. In a statutory
power of attorney, the language granting power with respect
to retirement plan transactions empowers the agent to:

(1) select payment options under any retirement plan in
which the principal participates, including plans for
self-employed individuals:

(2) designate beneficiaries under those plans and

change existing designations;:
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({3) make voluntary contributions to those plans;

(4) exercise the investment powers available under any
self-directed retirement plan;

(5) make “rollovers" of plan benefits into other
retirement plans;

(6) if authorized by the plan, borrow from, sell assets
to, and purchase assets from the plan; and

(7) waive the right of the principal to be a

beneficiary of a joint or survivor annuity if the principal

is a spouse who is not employed.

NEW SECTION. Section 128. construction of power
relating to tax matters. In a statutory power of attorney,
the language granting power with respect to tax matters
empowers the agent to:

{1) prepare, sign, and file federal, state, local, and
foreign income, gift, payroll, Federal Insurance
Contributions hct, and other tax returns; claims for
refunds; requests for extension of time; petitions regarding
tax matters; and any other tax-related documents, 1ncluding
receipts, offers, waivers, consents (including consents and
agreements under Internal Revenue Code section 2032A or any
successor section), closing agreements, and any power of
attorney reqguired by the internal revenue service or other

taxing authority with respect to a tax year upon which the

statute of limitations has not run and the following 25 tax
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years;

{2) pay taxes due, collect refunds, post bonds, receive
confidential information, and contest deficiencies
determined by the intermal revenue service or other taxing
authority;

{3) exercise any election available to the principal
under federal, state, local, or foreign tax law; and

{4) act for the principal in all tax matters for all
pericds before the internal revenue service and any other

taxing authority.

NEW SECTION. Section 129. Existing interests -

foreign interests. The powers described in this part are
exercisable egually with respect to an interest the
principal has when the power of attorney is executed or
acquires later, whether or not the property is located in

this state and whether or not the powers are exercised or

the power of attorney is executed in this state.

NEW SECTION. Section 130. Uniformity of application

and construction. This part must be appilied and construed to
effectuate its general purpose to make uniform the law with
respect to the subject of this part among states enacting
it.

NEW SECTiON. Section 131. Application of [sections 103
through 112].

|Sections 103 through 112] apply to

registrations of securities in beneficiary form made before
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or after [the effective date

of this act], by decedents

dying on or after {the effective date of this act].

Section 132.

(1) [Section 21] is intended to be codified as an

NEW SECTION. Codification instruction.

integral

part of Title 72, chapter 2, part 2, and the provisions of

Title 72, chapter 2, part 2, apply to [section 21].

{2) [Section 34) is intended toc be codified as an

integral part of Title 72, chapter 2, part 3, and the

provisions of Title 72, chapter 2, part 3, apply to [section
34]).

{3) [Section 47} is intended to be codified as an

integral part of Title 72, chapter 2, part 5, and the

provisions of Title 72, chapter 2, part 5, apply tec [section
47]).

(4) f{Section 56) is intended to be codified as an

integral part of Title 72, chapter 2, part B, and the

provisions of Title 72, chapter 2, part 8, apply to [section
367].
{5) [Sections 61 through 72 and 83 through 112} are

intended to be codified as an integral part of Title 72,

chapter 1, and chapter 2, parts 1 through 8, and the

provisions of Title 72, chapter 1, and chapter 2, parts 1

through 8, apply to [sections 61 through 72 and 83 through
112].

(6) [Sections 114, 115, 119, and 126 through 130} are
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apply to

through 130].

NEW SECTION.

32-1-443,

72-2-501,

72-10-103,
72-10~108,
72-10-113,
72-11-105,
72-11-205,
72-11-305,
72-11-1310,
72-11-1315,
72-11-320,

72-11-333,

72-1Z2-204,

72-12-502,
72-12-604,
72-12-704,
72-12-1001
72-13-102,
72-13-301,

72-31-215,

72-12-503,
72-12-605,

72-12-801,
72-12-1002,

72-13-103,

72-31-209,

and 72-31-216, MCA,

[sections

1e—14-3UL,
72-12-601,

72-12-701,
72-12-802,

72-12-1003,
72-13-201,

72-31-210,
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Section 133. Repealer.
33-20-151, 70-1-309, 72-1-102, 72-1-110,
72-2-503,  72-2-511,  72-10-101,
72-10-104, 72-10-105, 72-10-106,
72-10-109,  72-10-110, 72-10-111,
72-10-201, 72-10-202, 72-10-203,
72-11-201,  72-11-202, 72-11-203,
72-11-301, 72-11-302,  72-11-303,
72-11-306, 72-11-307, 72-11-308B,
72-11-311, 72-11-312,  72-11-313,
72-11-316,  72-11-317, 72411-313,
72-11-321, 72-11-322,  72-11-331,
72-12-104,  72-12-201, 72-12-202,

1é=12=-302,
72-12-602,

72-12-102,
72-12-803,

72-12-1004,
72-13-202,

72-31-213,

are repealed.

LC 0431/01

Title 72,

31, part 2, and the provisions of Title 72, chapter

and 126

Sections 32-1-442,

72-2-303,
72-10-102,
72-10-107.,
72-10-112,
72-10-204,
72-11-204,
72-11-304.,
72-11-309,
72-11-314,
72-11-319,
72-11-332,
72-12-203,
f2=12-501,
72-12-603,
72-12-703,
72-12-901,
72-13-101,
72-13-203,

72-31-214,
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NEW SECTION. Section 134. Retroactive applicability.
The amendment to 72-36-206(1) applies retrocactively, within
the meaning cof 1-2-109, to conveyances recorded on or before
Octcber 1, 1989. The amendment also applies to conveyances
recorded after October 1, 1989.

NEW SECTION. Section 13B. saving clause. [This act]
does not affect rights and duties that matured, penalties

that were incurred, or proceedings that were begun before

{the effective date of this act]).

-End-
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SENATE STANDING CONMMITTEE REPORT

Page 1 of 1
Pebruary 17, 1993

MRA. PRESIDENT:

We, your committee on Judiclary having had under consideration
Senate Bill No. 119 (first reading copy ~- white), respectfylly
report that Senate Bill No. 119 be asended as (ollows and as so

amended do pass.
Signed: -t
Senator William YelJowtall, 3

That such amendments read:

1. Page 145, line 25.

Following: “intent."®

Inaert: "However, any one party may withdraw the entire amount on
deposit in the account. Further, any one party may change
the type of account.”

2. Page 154, lines 8 and 9.

Following: "representative®” on line 8

Strike: remainder of line B through “party” on line 9
Insert: "or a successor claiming under 72-3-1101"

-END-

Amd. Coord.
Sec. of Senate 31909485C.San

n9g

These were the only amendments on Senate Bill Sl
that were made in the Judiciary Committee. The
entire bil) will be printed on reference when it
has completed both houses.

CortecTed
Vvmb e

19
53 -

SECOND READING



53rd Legislature SB 0119/02

SB 0119/02
1 SENATE BILL NO. 119 1 .
2 INTRODUCED BY HALLIGAN 2 ,
3 3 .
4 A BILL FOR AN ACT ENTITLED: “AN ACT GENERALLY REVISING THE 4 o
5 LAW CONCERNING ESTATES, WILLS, AND DONATIVE TRANSFERS; s THERE ARE NO CHANGES IN THIS BILL '
6 REVISING THE ELECTIVE SHARE OF A SURVIVING SPOUSE; 6 %Ing,EgI% ?O&Rggugggl%gg{m (W[-{'_I[,']:Lg?s gLUS .
? INCREASING EXEMPT PROPERTY; HREVISING THE LAW CONCERNING 7 YELLOW AMENDMENTS FOR COMPLETE TEXT.

) WRITINGS INTEMDED AS WILLS; REVISING THE RULES OF 8

9 CONSTRUCTION APPLICABLE TO WILLS AND OTHER  GOVERRING 9

10 INSTRUMENTS: REVISING THE LAW CONCERNING PROBATE AND 10

1 NONPROBATE TRANSFERS; PROVIDING FOR HONORARY TRUSTS AND 11

12 TRUSTS FOR PETS; PROVIDING FOR NONPROBATE TRANSFERS ON 12

13 DEATH; PROVIDING FOR PAYABLE-ON-DEATH DESIGNATIONS ON 13

14 ACCOUNTS IN FINANCIAL INSTITUTIONS; PROVIDING FOR 14

15 TRANSFER-ON-DEATH REGISTRATION FOR SECURITIES; REVISING THE 15

16 STATUTORY FORM POWER OF ATTORNEY; AMENDING SECTIONS 3-7-402, 16

17 70-1-703, 72-1-103, 72-1-108, 72-2-l0l, 72-2-102, 72-2-103, 17

18 72-2-104, 72-2-105, 72-2-201, 72-2-202, 72-2-203, 72-2-204, 18

19 72-2-205, T72-2-206, 72-2-207, 72-2-210, 72-2-212, 72-2-213, 19

20 72-2-214, 72-2-301, 72-2-302, 72-2-304, 72-2-305, 72-2-306, 20

2 72-2-311, 72-2-312, 72-2-313, 72-2-314, 72-2-321, 72-2-322, 21

22 72-2-323, 72-2-401, 72-2-402, 72-2-502, 72-2-504, 72-2-512, 22

23 72-2-513, 72-2-S14, 72-2-515, 72-2-516, 72-2-517, 72-2-518, 23 o

24 72-2-519, 72-2-601, 72-2-602, 72-2-702, 72-2-703, 72-2-704, 24 72-31-209, 72-31-210, 72-31-213, 72-31-214, 72-31-215, AND
25 72-2-705, 72-2-706, 72-2-707, 72-2-801, 72-2-B02, 72-2-803, 25 72-31-216, MCA: AND PROVIDING A RETROACTIVE APPLICABILITY

: -2- 58 119
Morrians tepisiative Councd

THIRD READING



HOUSE STANDING COMMITTEE REPORT

March 30, 1993
Page 1 of 2

Mr. Speaker: We, the committee on Judiciarx‘ report that
Senate Bil) 119 (third reading copy -- blue) be concurred in as

amended .

Signed: M C i@
g, C

Russ Fag

And, that such amendments read: Carried by: Rep. Jim Rice

1. Page 40, line 14@.

Following: line 9

Insert: "(5){a) if there is no surviving descendant,
grandparent, or descendant of a grandparent, to the person
of the closest degree of kinship with the decedent. Except
as provided in subsection {5) (b), if more than one person is
of that closest degree, those persons share equally.

{b) If more than one person is of the closest degree as
provided in subsection (5) {a) but they claim through different
ancestors, those who claim through the nearer ancestor shall
receive to the exclusion of those claiming through a more remote
ancesgtor.”

2. Page 41, lines 12 through 16.

Following: "." on line 12

Strike: redende: ‘'of line 12 through "." on line 16

Ingexrt: "The share of each deceased descendant in the same
generation as the surviving descendant is divided in the
same manner, with the subdivision repeating at each
succeeding generation until the property is fully aliocated
among surviving descendants."

3. Page 42, lines 6 through 10.

Following: "." on line 6

Strike: renAInder of line 6 through "," on line 1¢

Insert: “The share of each deceased descendant in the same
generation as the surviving descendant is divided in the
same manner, with the subdivision repeating at each
succeeding generation until the property is fully allocated
among surviving descendants.”

4, Page 121, line 11,
Strike: "an applicable statute or”

Committee Vote:

Yes 7, No [ . 7108445C.Hss

March 30, 1993

5. Page 121, lines 12 and 13.
Following: ®"distributed* on line 12
Strike: remainder of line 12 through “or" on line 13

6. Page 122, 1line 1.
Following: "If"
Ingsert: “an applicable statute or"

7. Page 122, line 2.

Following: "distributed”
Insert: ""by representation® or"

-END-

Page 2 of 2

B 1T
HOUSE

7108445C.Hss
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SENATE BILL NO. 119

INTRODUCED BY HALLIGAN

A BILL FOR AN ACT ENTITLED: “AN ACT GENERALLY REVISING THE

LAW CONCERNING ESTATES, WILLS, AND DONATIVE TRANSFERS;

REVISING THE ELECTIVE SHARE OF A SURVIVING SPOUSE;

INCREASING EXEMPT PROPERTY; REVISING THE LAW CONCERNING

WRITINGS INTENDED AS WILLS; REVISING THE RULES OF

CONSTRUCTION APPLICABLE TO WILLS AND OTHER GOVERNING

INSTRUMENTS; REVISING THE LAW CONCERNING PROBATE AND

NONPROBATE TRANSFERS; PROVIDING FOR HONORARY TRUSTS AND

TRUSTS FOR PETS; PROVIDING FOR NONPROBATE TRANSFERS ON

DEATH; PROVIDING FOR PAYABLE~ON-DEATH DESIGNATIONS ON

ACCOUNTS IN FINANCIAL INSTITUTIONS: PROVIDING FOR

TRANSFER-ON-DEATE REGISTRATION FOR SECURITIES; REVISING THE
STATUTORY FORM POWER OF ATTORNEY; AMENDING SECTIONS 3-7-402,
32-3-561, 70-1-703, 72-1-103, 72-1i-108, 72-2-101, 72-2-102,
72-2-103, 72-2-104, 72-2-10%5, 72-2-201, 72-2-202, 72-2-203,
72-2-204, 72-2-205, 72-2-206, 72-2-207, 72~-2-210, 72-2-212,
72-2-213, 72-2-214, 72-2-301, 72-2-302, 72-2-304, 72-2-30b,
72-2-306, 72-2-31}, 72-2-312, 72-2-313, 72-2-314, 72-2-1321,
72-2-322, 72-2-323, 72-2-401, 72-2-402, 72-2-502, 72-2-504,
72-2-%12, 72-2-513, 72-2-514, 72-2-515, 72-2-516, 7/2-2-517,
72-2-%18, 72-2-519, 72-2-601, 72-2-602, 72-2-702, 72-2-703,

72-2-704, 72-2-70%, 72-2-706, 72-2-707, 72-2-801, 72-2-802,
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72-2-803, 72-2-804,

72-11-102,
72-31-201,
72-31-206,
72-36-206,
33-20-151,
72-2-503,
72-10-104,
72-10-109,
72-10-201,
72-11-201,
72-11-301,
72-11-306,
72-11-311,
72-11-316,
72-11-321,
72-12-104,
72-12-205,
72-12~503,
72-12-605,
72-12-801,
72+12-1002,
72-13-103,
72-31-209,

72-31-216,

72-11-103,
72-31-202,

72-31-207, 72-31-208,
MCA; REPEALING SECTIONS

70-1-309, 72-1-102,

72-2-511,
72-10-105,
72-10-110,
72-10-202,
72-11-202,
72-11-302,
72-11-307,
72-11-312,
72-11-317,
72-11-322,
72-12-201,
72-12-301,
72-12-601,
72-12-701,
72-12-802,
72-12-1003,

72-13-201,

72-31-210, 72-31-213,

MCA;: AND

72-3-212,

72-11-104,

72-31-203,

72-31-211,

72-1-110,

72-3-213, 72-3-222,

72-12-206,

72-31-204,

32-1-442,

72-10-101,  72-10-102,
72-10-106,  72-10-107,
72-10-111, 72-10-112,
72-10-203,  72-10-204,
72-11-203, 72-11-204,
72-11-303,  72-11-304,
72-11-308, 72-11-309,
72-11-313, 72-11-314,
72-11-318, 72-11-319,
72-11-331,  72-11-332,
72-12-202, 72-12-203,
72-12-302,  72-12-501,
72-12-602, 72-12-603,
72-12-702,  72-12-703,
72-12-803, 72-12-901,
72-12-1004, 72-13-101,
72-13-202, 72-13-203,
72-31-214,
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72-11-101,
72-16-313,

72-31-205,

72~-31-212, AND

32-1-443,

72-2-303, 72-2-501,

72-10-103,
72-106-108,
72-10-113,
72~-11-105,
72-11-205,
72-11-305,
72-11-310,
72~11-315,
72-11-320,
72-11-333,
72-12-204,
72-12-502,
72-12-604,
72-12-704,
72-12-1001,
72-13-102,

72-13-301,

72-31-215, AND

PROVIDING A RETROACTIVE APPLICABILITY

SB 119
REFERENCE BILL
AS AMENDED
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DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 3-7-402, MCA, is amended to read:

“3-7-402. Disqualification of water judge or -master.
(1) A water judge may withdraw or may disgqualify himaeif-or
the water master in any proceeding or pertinent porticon

theresf of a proceeding in which his the judge's or the

water master's impartiality might reasonably be questiocned.

(2) A water judge may alsc withdraw or may disqualify

himself-or the water master in the following circumstances:

{a} if he the judge or the water master has a personal
bias or prejudice concerning a party of personal knowledge
or disputed evidentiary facts concerning the proceeding;

(b)y if in private practice he the judge or the water
master served as a lawyer in the matter in controversy or a
lawyer with whom he the judge or the water master previously
practiced law served during sueh the association as a lawyer

Bnnﬂarn"\_r\.r; tha ma

ttor oo tho judgc of Chie lawyes hiaa ween a
material witness concerning it;

(c) 1if me the judge or the water master has served in
governmental employment and in such that capacity
participated as counsel, adviser, or material witness
concerning the proceeding or expressed an opinion concerning

the merits of the particular case in controversy;

—3- SB 119
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(d) if he the judge or the water master knows that he
the judge or the water master, individually or as a
fiduciary, or his the judge's or the water master's spouse
or minor child residing in h#s the judge's or the water
master's household has a financial interest in the subject
matter in controversy Or in a party to the proceeding or any
other interest that could be substantially affected by the
outcome of the proceeding; or

{e) if me the judge or the water master or his the
judge's or the water master's spouse or a perscn within the
third degree of relationship to any of them {as calculated
according to 72-11-101 through 72-1%-385 72-11-104) or the
spouse of such a person:

(i) is a party to the proceeding or an officer,
director, or trustee of a party:

(ii) is known by the judge or water master to have an
interest that could be substantially affected by the outcome
of the proceeding;

(iii) is to the Judae's ar warer master's knnwliadna
likely to be a material witness in the proceeding,

(3) A water judge should inferm--himse:f be intormed
about his the judge's and the water master's personal and
fiduciary financial interests and make a reasonable effort
to +nform--himseif be informed about the perscnal financial

interests of his the judge's and the water master's spouse

-4~ 8B 119
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and minor children residing in his the judge's or the water
master's respective household."

Section 2. section 70-1-703, MCA, is amended to read:

*70-1-703. Conveyances to an estate. Unless a contrary
intention appears, a devise, as defined in 72-1-103t8%, or
an inter vivos conveyance of a property interest to the
estate of a named or otherwise designated person passes the
interest as if the interest had been owned by that person.
The Iinterest may pass to the heirs of that person, may be
ugsed to satisfy devises made in his that person's will, ar
may be used to satisfy claims for debts or taxes."

Section 3. section 72-1-103, MCA, is amended to read:

*72-1-103. General definitions. Subject to additional
definitions contained in the subsequent chapters which that
are applicable to specific chapters, or parts, oI sections
and unless the context otherwise reguires, in this--cede

chapters 1 through 5, the following definitions apply:

(i) "Agent" includes an__attorney-in-fact wunder a

durable or nondurable power of attorney, an individual

authorized to make decisions concerning another's health

care, and an individual authorized to make decisions far

ancother under a natural death act,

€33(2) “Application" means a written reguest to the
clerk for an order of informal probate or appointment under

chapter 3, part 2.

-5- sB 11y

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0119,03

t23(3) "Beneficiary", as it relates to:

(a a trust beneficiaries beneficiary, includes a
person who has any present or future interest, vested or

contingent, and also includes the owner of an interest by
assignment or other transfer; endy

(b} as-it-relates-tes a charitable trust, includes any
person entitled to enforce the trust;

(c) a beneficiary of a beneficiary designation, refers

to a beneficiary of:

(i} an insurance or annuity policy, an account with POD

designation, or a security registered in beneficiary form

(TOD) ;

{11} a pension, profit-sharing, retirement, or similar

benefit plan; or

{iii) any other nonprobate transfer at death; and

{d) a beneficiary designated in a governing instrument,

includes a grantee of a deed; a devisee; a trust

beneficiary; a beneficiary of a beneficiary designation; a

donee, appointee, or taker in default of a power of

appeintment; and a person in whose faveor a power of attorney

or a power held in any individual, fiduciary, oI

representative capacity is exercised.

(4) "Beneficiary designation” refers to a governing

instrument naming a beneficiary of:

(i} an insurance or annuity policy, an account with POD

-6- SB 119
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designation, or a security registered in beneficiary form

TOD) ;

{ii) a pengion, profit-sharing, retirement, or similar

benefit plan; or

{iii) any other nonprobate transfer at death.

+33(5) “Child" includes any an individual enLitled to

take as a child under this-cede chapters 1 through 5 by

intestate succession from the parent whose relationship is

involved and excludes & person who is only a stepchild, a

foster child, a grandchild, or any more remote descendant.

t44(6) “Claims", in respect to estates of decedents and
protected persons, includes liabilities of the decedent or
protected person, whether arising in contract, in tort, or
otherwise, and liabilities of the estate which that arise at
or after the death of the decedent or after the appointment
of a conservator, including funeral expenses and expenses of
administration, The term does not include estate or
inheritance taxesy or demands or disputes regarding title of
a decedeni ur prulecied person Lo specific dssers aliegea to
be included in the estate.

{5%(7) *“Clerk" or "clerk of court" means the clerk of
the district court.

t6¥(8B) "Conservator" means a person who is appointed by
a court to manage the estate of a protected person.

t+#+(9) "Court" means the district court in this state
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having jurisdiction in matters relating to the affairs of

decedents. Phis-—-court--in-—-this-state-is-knawn-as-districe

courts
(10) "Descendant™ of an individual means all of the
individual's descendants of all geéneraticns, with the

relationship of parent and child at each generation being

determined by the definition of child and parent contained

in this section.

¢68%(11) “"Devise" when used as a noun means a
testamentary disposition of real or perscnal property and
when used as a verb means to dispose of real or personal
property by will.

t93(12) "Devisee” means any a person designated in a

will to receive a devise. ¥n Por purposes of chapter 3, in

the case of a devise to an existing trust or trustee or to a
trustee on trust described by will, the trust or trustee is
the devisee and the beneficiaries are not devisees.

t183(13) "Disability" means cause for a protective order
as Jdescribed by 7<£-5-409.

t¥+}(14) "Distributee” means any person who has received
property of a decedent from hts the decedent's personal
representative other than as a creditor or purchaser. A
testamentary trustee is a distributee only to the extent of
distributed assets or increment thereto remaining in his the

trustee's hands. A beneficiary of a testamentary trust to
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whom the trustee has distributed property received from a
personal representative is a distributee of the personal
representative. For purposes of this provision,
"testamentary trustee" includes a trustee to whom assets are
transferred by will, to the extent of the devised assets.
+12¥(15) “Estate" includes the property of the decedent,

trust, or other person whose affairs are subject to this

code chapters 1 through 5 as originally constituted and as

it exists from time to time during administration.
+133(16) "Exempt property” means that property of a
decedent's estate which that is described in 72-2-802,
+14%(17) "Fiduciary" includes a personal representative,

guardian, conservator, and trustee.

t3*53(18) "Foreign personal representative" means a
personal representative of appointed by another

jurisdiction.
t164{19) "Formal proceedings" means those proceedings
conducted before a judge with notice to lnterested persocns.

(20) "Governing instrument" means a deed; will; trust;

insurance or annuity policy; account with POD designation;

security registered in_beneficiary Fform (TOD); pension,

profit-sharing, retirement, or similar benefit plan;

instrument creating or exercising a power of appointment ot

a power of attorney; or dispositive, appointive, or

nominative instrument of any similar type.
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+37+(21) "Guardian" means a person who has gqualified as
a guardian of a minor or incapacitated person pursuant to
testamentary or court appointment but excludes one who is
merely a guardian ad litem,

t38¥(22) "Heirs", except as controlled by [section 70],

means those persons, including the surviving spouse and the
state, who are entitled under the statutes of intestate
succession to the property of a decedent.

+393(23) "Incapacitated person" ta--as-defined has the

meaning provided in 72-5-101.

€20¥(24) "Informal proceedings” means those procedings
conducted without notice to interested persons by the clerk
of court for probate of a will or appointment of a personal
representative,

+2%24(25) "Interested person” includes heirs, devisees,
children, spouses, creditors, beneficiaries, and any others
having a property right in or claim against a trust estate
or the estate of a decedent, ward, or protected person whien
may-be-affected-by-the-proceeding. ¥t The term also includes
persons having priority for appointment as personal
representative and other fiduciaries representing interested
persons. The meaning as it relates to particular perscns may
vary from time to time and must be determined according to
the particular purposes of and matter involved in any

proceeding.,
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t224[26) “"Issue™ of a person means ati--his--iineaz
descendants--cf--ati--generacionas-—with-the-reiationship-of
parent-and-chitd-at-ecach-generatton-being-derermined-by-—-the
definitiona--of--chitd--and--parent-contained-in-this-code a

descendant as defined in subsection (10).

27) "Joint tenants with the right of survivorship"
{ ight

includes co-owners of property held under circumstances that

entitle cne ¢r more to the whole of the property on the

death of the other or others but excludes forms  of

co-ownership registration in which the underlying ownership

of each party is in proportion to that party's contribution.

+23+{28) "Lease™ includes an oil, gas, coal, or other
mineral lease.

+24%(29) "Letters” includes letters testamentary,
letters of guardianship, letters of administration, and
letters of conservatorship.

£253{30) "Minor" means a person who 13 under 18 years ot
age. -

t264(31) “Mortgage”" means any conveyance, agreement, or
arrangement in which property is used as security.

t274(32) "Nonresident decedent™ means a decedent who was
domiciled in anocther jurisdiction at the time of his death.

+28%(33) "Organization" ineiudes means a corporation,

government—-or-—-governmentat-subdiviston-or-agencys business

trust, estate, trust, partnership, joint venture, or
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association, two--or--mere-persens-having-a-joint-or-common

interest government or governmental subdivision our _agency,

or any other legal or commercial entity.
¢293(34) "Parent” includes any person entitled toc take,
or who would be entitled to take if the child died without a

will, as a parent under this—eede chapters 1 through 5 by

intestate succession from the child whcse relationship is in

guestion and excludes any person who is only a stepparent,

foster parent, or grandparent.

{35} "Payor" means a trustee, insurer, business entity,

employer, government, governmental agency ot subdivision, or

any other person authorized or obligated by law or a

governing instrument to make payments.

t383(36) "Person” means an individual, a corporation, an
organization, or other legal entity.

+3¥+(37) "Perscnal representative" includes executor,
administrator, successor personal representative, special
administrator, and persons who perform substantially the
same tunction under the law governing their status. "General
personal representative” excludes special administrator.,

+32%({38) "Petition" means a written reguest to the court
tor an order after notice.

+33%(39) "Proceeding” includes action at law and suit in
equity.

+34}(40) "Property"” includes both real and personal
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property or any interest therein in that property and means

anything that may be the subject of ownership.
£35+(41) “Protected person" is--as--defined has the

meaning provided in 72-%-101.

t36+(42) "Protective proceeding" is-as-defined has the

meaning provided in 72-5-101.

t37¥(43) "Securities Security" ineludes any notes;
stocky; treasury stocky; bonds; debenturey; evidence of
indebtednessy; certificate of interest or participation in
an oil, gas, or mining title or lease or in payments out of
production under such a title or leasey; collateral trust
certificatey; transferable sharey; voting trust certificate;
or7 in general, any interest or instrument commonly known as
a security; or any certificate of interest or
participationy; o©r any temporary or interim certificate,
receipt, or certificate of deposit fory or amy warrant or

right to subscribe to or purchase any of the foregoing.

t38+(44) “Settlement”, in reference to a decedent's
estate, includes the full process of administration,

distribution, and closing.

+333(45) "Special administrator" means a personal
representative as described by chapter 3, part 7.

t483{46) "State" inetudes--any means & state of the
United States, the District of Cclumbia, the Commonwealtn of

Puerto Rico, and or any territory or insular possession
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subject to the iegisiative--authority jurisdiction of the
United States.

+4%§(47) "Successor personal representative"” means a
personal representative, other than a special administrator,
who is appointed to succeed a previously appointed personal
representative.

t42y(48) "Successors" means those persons, other than
creditors, who are entitled to property of a decedent under

his the decedent’'s will or this-cede chapters 1 through 5.

t43)(43) “"Supervised administration™ refers Lo the
proceedings described in chapter 3, part 4.

{(50) "Survive", except for purposes of [sections 103

through 112], means that an individual has neither

predeceased an event, including the death of another

individual, nor is considered to have predeceased an event

under 72-2-205 or [section 62], The term includes its

derivatives, such as "survives", “"survived"”, "survivor", and

"surviving”.
t44¥(51) "Testacy proceeding” means a proceeding to
establish a will or determine intestacy.

{52) "Testator” includes an individual of either sex.

t45¥(53) "Trust" includes any an express trust, private
or charitable, with additions thereto, wherever and however
created. %t The term also includes a trust created or

determined by judgment aor decree under which the trust is to
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be administered in the manner of an express L(rust. YPruse4

The term excludes other constructive trustss and it excludes

resulting trustsy; conservatorshipsy; personal

representativesy; trust accounts as defined in |sections 83

through 112]; custodial arrangements pursuant to chapter 26
of this titlesy; business trusts providing for certificates
to be issued to beneficiariesy; comman trust funds;; voting
trustsy; security arrangementsy; liguidation trustsy; and
trusts for the primary purpose of paying debts, dividends,
interest, salaries, wages, profits, pensions, or employee
benefits of any kind; and any arrangement under which a
person is nominee or escrowee for another.

t463(54) "Trustee* includes an original, additional, or
successor trustee, whether or not appointed or confirmed by
court.

t435(55) "ward" is--as--defimned means an individual

described in 72-5-101.
{+48)(56) "Will" includes codicil and any testamentary
instrument whieh that merely appoints an executor, or

revokes or revises another will, nominates a quardian, or

expressly excludes or limits the right of an individual or

class to Succeed to property of the decedent passing by

intestate succession.”

Section 4. Section 72-1-108, MCA, is amended to read:

"72-1-108. Evidential--rules--appiicabie----evidence-as
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to Evidence of death or status. +%+ In preoceedings—-under
this--¢ode addition to the rules of evidence in courts of
general jurisdiction, imeinding-any-reiating-te-simuicanecus
deaths7-are-appticable-untess-specificaitiy-diaptaced-by--the

esder the following rules relating to a determination of

death or status apply:

t23(1) ZIn-additions-the--foliowing--rutes--retating--to
determination——of——death-—and--status-are-appiiecabies Death

gccurs when an individual is determined to_ be dead under

50-22-101,

tat{2) A certified or authenticated copy of a death
certificate purporting to be issued by an official or agency
of the place where the death purportedly occurred is prima
facie preef evidence of the fact, place, date, and time of
death and the identity of the decedent.

tb¥{3) A certified or authenticated copy ©f any record
or report of a governmental agency, domestic or foreign,
that a-persen an individual is missing, detained, dead, or
alive is prima facie evidence of the status and of the
dates, circumstances, and places disclosed by the record or
report,

te¥(4) In the absence of prima facie evidence of death
under subsection (2)ta} or t23tby (3), the fact of death may
be established by clear and convincing evidence, including

circumstantial evidence.
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td3(5) A--persen An individual whose death is not
established under subsections (2)tay through t23te¥y (4), who
is absent for a continuous period of 5 years, during which
he the individual haa not been heard from, and whose absence
is not satisfactorily explained after diligent sedrch' or

inquiry is presumed to be dead. His The individual's death

is presumed tc have occurred at the end of the period unless
there is sufficient evidence for determining that death
occurred earlier.

{6) In the absence of evidence disputing the time of

death stated on a document described in  subsection (2) or

(3)r a document described in subsection (2) or (3} that

states a time of death 120 hours or more after the time of

death of ancther individual, however the time of death of

the other individual is determined, establishes by clear and

convincing evidence that the individual survived the other

individual by 120 hours.”

Section 5. section 72-2-101, MCA, is amended to read:
"72-2-101. Renunciation--of--sucecession Disclaimer of

property interests. (1) {a) A person or his--personai

representative-or the representative of an-tncapacitated-—-or
protected a person who-~is--an--heirj--devisees;--person
succeeding--to--a--renounced--intereast;-—doneer;—--appointeey
grantee;—-recipienty——-or--beneficiary-under-a-trust-or-other

nontestamentary-instrument-sr-under-a-power--of--appointment
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exercised--by--a-testamentary-or-nontestamentary-instraments
surviving--jetnt--owner--or--surviving--joint---tenant;—-—ar
beneficiary--er-—owner——of--an--insurance--contract--eor--any
tncident--of--ownership-—therein--may--rensunce; to whom an

interest in or with respect to property or an interest in

the property devolves by whatever means may disclaim it in

whole or in party-the-r+ght-of-succession-to-any-property-or
interest-thereiny—inctuding-a-future-interest; by delivering
or filing a written rensnetatton disclaimer under this
section. Phe-instrument-shaii:
tay--deacribe-the-property-sr-interest-rensunceds
thby--be-signed-by-the-person-renocuncing;-and
tel--daciare—the-renunciation-and-the-extent-thereaf:

(b} The right to disclaim exists notwithstanding:

(i) any limitation on the interest of the disclaimant

in the nature of a spendthrift provision or  similar

restriction; or

(ii) any restriction or limitation on_the right to

disclaim contained in the governing instrument.

{c) For purposes of this subsection (1), the

"representative of a person” includes a personal

representative of a decedent; a conservator of a disabled

person; a quardian of a minor or incapacitated person; a

quardian ad litem of a minor, an incapacitated person, an

unborn person, an unascertained person, or a person  whaose
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identity or address is wunknown; and ah agent acting on

behalf of the person within the authority of a power of

attorney. The representative of a person may rely on a

general family benefit accruing to the living members cof the

represented person's family as a basis for making a

disclaimer.

(2) %Fhe--court--may--direce-or-permit-a-trustee-gnder-a
testamentary-—ar--nontestameatary-—instrument—-to-—renonheey
modifyr-amendr-or-otherwise—deviate-from-any-restriction——on
ar-—-pawer——cf--administrationys--managemenes-or-attecation-ef
benefit-upen-finding-that-such-restriction-on--the--exerciac
of——the-power-may-defeat-or-impatr-the-accomplishment-of-the
purposes-cf-the-+rust;-whether-by-the-impeattton-of-taxs;-the
aitiocation-of-heneficiat—-intereat--inconsistent-—with--such
patrposes;--or-—hy--other--reason:-—-Such-—authority--shaii-be
excrcised;-efter—-hearing-—-and--upon—-notice-—to-—akrt--known
persons-beneficraltiy-interested-in-such-trusty-itn-—the-manner

divectad--by--the-courts The following rules govern the time

when a disclaimer must be filed or delivered:

{a) If the property or interest has devolved to the

disclaimant under a testamentary instrument or by the laws

of intestacy, the disclaimer must be filed, if cf a present

interest, not Jlater than & months after the death of the

deceased owner or deceased donee of a power of appointment

and, if of a future interest, not later than 9 months after

-19- SB 119

11
12
13
14
15
186
17
18
19
20
21
22
23
24

25

SB 0119/03

the event determining that the taker of the property or

interest is finally ascertained and the taker's interest is

indefeasibly vested. The disclaimer must be filed in the

court of the county in which proceedings for the

administration of the estate of the deceased owner or

deceased donee of the power have been commenced. A copy of

the disclaimer must be delivered in person or mailed by

certified mail, return receipt reguested, to any personal

representative or other fiduciary of the decedent or donee

of the power.

(b) I1f a property or interest has devolved to the

disclaimant under a nontestamentary instrument or contract,

the disclaimer must be delivered or filed, if of a present

interest, not later than 9 months after the effective date

of the nontestamentary instrument or contract and, if of a

future interest, not later than 9 months after the event

determining that the taker of the property or interest is

finally ascertained and the taker's interest is indefeasibly

vested. If the person entitled to digclaim does not know of

the existence of the interest, the disclaimer must be

delivered or filed not later than 9 months after the person

learns of the existence of the interest. The effective dale

of a revocable instrument or contract is the date on_ which

the maker no longer has power to revoke it or to transfer to

the maker or another the entire legal and eguitable
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ownership of the interest. The disclaimer or a copy of the

disclaimer mugt be delivered in person or mailed by

certified mail, return receipt reguested, to the person who

has legal title to or possession of the interest disclaimed.

(¢) A surviving jeint tenant may disclaim as a separate

interest any property or interest in property devolving to

the joint tenant by right of survivorship. A surviving joint

tenant may disclaim the entire interest in any property or

interest in the property that is the subject of a joing

tenancy devolving to the joint tenant if the joint tenancy

was created by act of a deceased joint tenant, the survivor

did not join ip creating the joint tenancy, angd the survivor

has not accepted a benefit under it.

t3%(d) The-instrument-ef-renuneiatien-must-be--recetved
bBy-che-tranaferar—of-the-interent;~-his-ltegai-represantative;
the--personai-~-representative—-of-a-deceased-transferors-the
trustee-af-any-erust-in-which-the-intesrest--being--renounced
exiats;——or-the-hoider-of-the-iegai-titte-to-the-property-to
which-the-interest-reiatess-Fo-be-effective-for-purposes--of
determining-—inheritance--and--estata--taxesy-the-taserument
must-be-recetved-not-iater-then-the-date-whieh-ia--9--months
nfter——-the--iater-of-the-date-on-which-the-transfer-creating
the-intereat-in-a-person-is-made-sr-the-date--on-—which-—the
person—--attatns--iB--years-cf-ager-if-the-circumstances-that

cstabiish-the-right-of-a--persen--to--fenounce--—an--intereat

-21- SB 119

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

8B 0119/03

arise——as~—a-—reauit——of——the——de&th——of—-un—individnai7—the
instrument—nnsb—a}so—be—fiied—in—ehe——court——af-—the-—county
Hhere-—proceedinga——concerning——thE*—decedent*a—-estate-—are
pending—e!—where-they—weu}d-be—pending—éf-commenced: If real

propertyyor an interest therein in the preperty is renounced

disclaimed, a copy of the renunciation disclaimer may be
recorded in the office of the esunty clerk and recorder of

the county in which the reai-estate-is-situated property or

interest disclaimed is located. Ho-persen-entitied-eo-a-copy

of-the-inatrument—is-1iabie-for-any—proper—-distributton——ot
dispcaition——made-vithout-aetnai—natiee-of—the-renunc&atien7
and—no—peraon—making-a-praper-di:tribution—or—disposition—in
reiiance—upon——the-—renunciation——is—-iiab}e——éor-—any——such
distributéon-—ef-désposition—in—the—nbsence—oé—aeenai-not&ee
that—nn—action—has-been—institnted-centesting——the—-va}idity

of-the-renanciations

(3) The disclaimer must:

{a) describe the property or interest disclaimed;

(b) declare the disclaimer and extent of the

disclaimer; and

tc) be signed by the disclaimant.

(4) The following are the effects of a disclaimer:

(a) Hniess-bhe—bransferer—ef—the—interest—has-ctherwtse

provideds-ehe If property or an interest renounced in

property devolves to a disclaimant under a testamentary
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ingstrument, under a power of appointment exercised by a

testamentary instrument, or under the laws of intestacy and

the decedent has not provided for another disposition of

that interest, should it be disclaimed, or of disclaimed or

failed interests in general, the digclaimed interest

devolves as theugh if the person-renocuneing disclaimant had
predeceased the decedent er, but if the--appointment—-—was

exercised--by-a by law or under the testamentary instruments

as-though~the-persen-rencuncing-had-predeceased-the-donee—of

the-power the descendants of the disclaimant would take the

disclaimant's share by representation were the disclaimant

to predecease the decedent, the disclaimed interest passes

by representation to the descendants of the disclaimant who

survive the decedent. A future interest that takes effect in

possession or enjoyment after the termination of the estate
or interest renounced disclaimed takes effect as theugh if
the persen—-renouncing disclaimant had predeceased the
decedent or——--the-—-donee--of--the--power. A renunciation
disclaimer relates back tor all purposes to the date of the
death of the decedent or-the-donee-cf-the-peower.

(b) If property or an interest in property devolves to

a disclaimant under a nontestamentary instrument or contract

and the instrument or contract does not provide for anather

disposition of that interest, should it be disclaimed, or of

disclaimed or failed interests in general, the disclaimed
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interest devolves as if the disclaimant had predeceased the

effective date of the instrument or contract, but if by law

or under the nontestamentary instrument or contract the

descendants of the disclaimant would take the disclaimant's

share by representation were the disclaimant , to predecease

the effective date of the instrument, the disclaimed

interest passes by representation to the descendants of the

gisclaimant who survive the effective date of the

instrument. A disclaimer relates back for all purposes to

that date. A future interest that takes effect in pussession

or enjoyment at or after the termination of the disclaimed

interest takes effect as if the disclaimant had died before

the effective date of the instrument or contract that

transferred the disclaimed interest.

{c} The disclaimer or the written waiver of the right

to disclaim is binding upon the disclaimant or person

waiving and on all persons claiming through or under either

of them.

{%) +t&83% The right to renounee disclaim property or an

interest therein in the property is barred by:

tt+{a) an assignment, conveyance, encumbrance, pledge,
or transfer of the property or interesty or a contract
therefor; '

ti4y(b) a written waiver of the right to renounce

disclaim;
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¢t2x23{c)} an acceptance of the property or interest or
benefit therennder under it; or

tivy{d} a sale of the property or interest wunder
judicial sale made before the renunciation--is--effected

disclaimer is made.

thy--Phe--—right-—toa--rensunce-axists-notwithatanding-any
Iimication-on-the-interest-of-the-person-renocuncing-—-tn——the
nature-of-a-spendthrift-provision-or-similiar-restrictions

tey-—A--renunciatien-or-a-written-waiver-of-the-right-to
rensunce-is-binding-upon-the--person——reéndunting—-or——peracn
waiving-and-aii-persons-ciaiming-through-eor-under-him=

{6) This section does not abridge the right of a person
to waive, release, disclaim, or renounce property or an
interest therein in property under any other statute.

(7) Within-30-days-af-receipt-of-a--written—-instrument
of--renunciation--by——the--transferor--of——the-intereats-the
resouneery---his-———tregai——-represantativer;---the----personat
repreaentative——of-the-decedenty-the-trustee-of-any-truse—in
which-the-intereat-being-rencunced-existsy—or-the-hotder--of
the--iegal--title--to-—-the--property--to--which-the-intereat
reiates;-as-the-case-may-bey--shati--attempt--to--noeify-—in
writing——these--persons--who-are-known-or-ascertainable-with
reasonabie--ditigence--who--are--recipients—-—or---potential
recipients-of-the-renounced-interest-of-the-renunciation-and

the--intereat--er--potentiat--tnterest—-sueh--recipient-wrii
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recetve-as-a-resutt-cf-the-renunciations

t83--Any Bn interest in property whieh that exists on
duty--17--19837--may--be-rencunced-after-Getober-17-19837-as
provided-in-this-sectionr~An-interest-that-has-arisen——prior
to--duty--iy--19837--itn--any--person--other--than-the-person
renouncing-is-not-destroyed-or-diminished-by-any--action--of
the---person——-rencuncing--taken--under--this—-seetisn [the

effective date of this act] as to which, if a present

interest, the time for Ffiling a disclaimer wunder this

section has not expired or, if a future interest, the

interest has not become indefeasibly vested or the taker

finally ascertained may be disclaimed within 9 months after

[the effective date of this act]."

Section 6. section 72-2-102, MCA, is amended to read:

“72-2-102. Waiver of right to elect and of other rights

by--speuse. (1) The right of election of a surviving spouse
and the rights of the surviving spouse to homestead
allowance, exempt property, and family allowance or any of
them may be waived, wholly or partially, before or after
marriage, by a written contract, agreement, or waiver signed

by the party-waiving-after-fair-disetosure surviving spouse.

{2) A surviving spouse's waiver is not enforceable if

the surviving spouse proves that:

{a) the surviving spouse did not execute the walver

voluntarily; or
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{b) the waiver was unconscionable when it was executed

and, before execution of the waiver, the surviving spouse:

{i) was not provided a fair and reasonable disclosure

of the property or financial obligations of the decedent;

{ii) did not voluntarily and expressly waive, in

writing, any right to disclosure of the property or

financial obligations of the decedent beyond the disclosure

provided; and

{iii) did not have or reasconably could not have had an

adegquate knowledge of the property or financial obligations

of the decedent.

{3} An issue of unconscionability of a waiver is for

decision by the court as a matter of law.

(4) Unless it provides to the contrary, a waiver of
*all rights", tor equivalent language}, in the property or
estate of a present or prospective spouse or a complete
property settlement entered into after or in anticipation of
separation or divorce is a waiver of all rights to elective
share, homestead allowance, exempt property, and family
allowance by each spouse in the property of the other and a
repunciation by each of all benefits whieh that would
otherwise pass to him that spouse from the other by
intestate succession or by virtue of the-previaiens--of any

will executed before the waiver ot property settlement.”

Section 7. sSection 72-2-103, MCA, is amended to read:
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®72-2-103. Effect of divorce, annulment, or decree of
separation decree. (1) A--persen An  individual who is
divorced from the decedent or whose marriage to the decedent
has been annulled is not a surviving spouse unless by virtue
of a subseguent marriage he the individual is married to the
decedent at the time of death. A decree of separation which
that does not terminate the status of husband and wife is
not a divorce for purposes of this section.

{2) Por purposes of chapter 2, parts 2, 6, 7, and 8 and
of 72-3-501 through 72-3-508, a surviving spouse does not
include:

{a) a-peraon an _individual who obtains or consents to a
final decree or judgment of divorce from the decedent or an
annuylment of their marriage, which decree or judgment is not
recognized as valid in this state, unleas they subsequently
they participate in a marriage ceremony purporting to marry
each to the other or subsequentiy live together as man
husband and wife;

(b) a--person an individual who, following a an invalid
decree or judgment of divorce or annulment obtained by the
decedent, participates in a marriage ceremony with a third
person individual; or

{c) a-persen an individual who was a party to a wvalid
proceeding con¢luded by an order purperting to terminate all

marital property rights."
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Section B. Section 72-2-104, MCA, is amended to read:

*72-2-104. Hemicide------ effeet Effect of homicide on

intestate succession, wills, trusts, Jjoint assets, life

this section, the following definitions apply:

(a) "Disposition or appointment of property” includes a

transfer of an item of property or any other benefit to a

beneficiary designated in a governing instrument,

(b) "Governing instrument" means a qoverning instrument

executed by the decedent.

(c) "Revocable", with respect to a disposition,

appointment, provision, or nomination, means one under which

the decedent, at the time of or immediately before death,

was alone empowered, by law or under the governing

instrument, to cancel the designation in favor of the

killer, whether or not the decedent was then empowered to

designate the decedent in place of the decedent's killer and

whether or not the decedent then had capacity to exercise

Lhe power.

t3¥(2) A--surviving--spouse;--heiry-—-or---devisee An
individual who feloniously and intentionally kills the
decedent +is-mnot-entitied-te-any forfeits all benefits under
the-wiiti-er-under this chaptery--and--the--eatate--of--the
decedent—-passes——as——if--the--kilter--had--predeceasecd--the

decedent--Proparty-appointed-by-the-wiitt-of-the-decedent-to
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or-for-the-benefit-of-the-kitter-passes-as-if-the-rkiiter—had

predeceased-the-decedent with respect to the decedent's

estate, including an intestate share, an elective share, an

omitted spouse's or child's share, a homestead allowance,

exempt property, and a family allowance. If the decedent

died intestate, the decedent's intestate estate passes as if

the killer disclaimed the killer's intestate share.

€2}-—-Any-joint-tenant-who-£feionicuaty-and--intentionaily
kitin--anether--joint--tenant-thereby-effects—-a-severance-of
the-interest-of-the--decedent—-so—-that——the—-anare--sf-—-the
decedent-passes—-as-his-property-and-the—kiitter-has-ne-rights
by--survivorship---Phis-provision-appites-to-joint-tenancies
in-reati-and-perseonati--propertyr--joint--accounts—-in--banksy
savings--and-—tean--asseciationsy—-credit--unions;-and-cther
tnstitutionsy-—and--any--other--form--of--co-ownership—-with
survivorship-incidentas

t3)--A-named--beneficiary--af--a--bond;--tife--tnsurance
peiteyy-or-other-contractuai-arrangement-who-feioniousiy-and
tntentionatiy-kitis-the-principal-sbiigee-or-the-peraocn-upon
whose--life--the--policy--is—-issued--isa-net-entitied-to-any
benefit-—under—-the-——-bonds--poticy;-——or—--other——~-contractuat
arrangement;-ané-tt-becomes-payabie-as-though-the-kriter-had
predeceased-the-decedent:

tdy--Any--other--acquisition--of-property-or-interest-by

the——gititer--shatl--be--treated--in--aceerdance-—--with-—-the
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principles-of-this-sections
t5¢--A--final--judgment--of--conviction-cf-felaniosus-nnd
tneencional-kitling--ts--conclusive--for—-purpases—-cf--this
sections--in--the--absence--of-a-conviceion-of-fetonicus-and
intentionai--kitiingr--the-—court--—may---determine---by---a
preponderance—-of-evidence-whether-the-kitlting-was-fetontous
and-intentional-for-purpeses-sf-this-sections
t67--Ffhis-section-does-net--affect--the—-rightas—-of-—-any
person—-—-whor--before--rights--under--this--section-have-bean
adjudicatedr-purchases-from-the-kitter-for-vaium-and-without
notice-property-which-the-kilter-wonltd-have-acquired--except
for-this-aectionr—but-the-kiltier-is-iiable-for-the-amsune-of
the--proceedn--or--the--vaiue-of-the-propertys-Any—insurance
companyry-banky-or-other-obiigor-making-payment-pccording-—to
the--eerms--of ——iks--policy--or--obligation-ia-net-tiabie—by
teason-oE—this——section—-nniess——priur-—be——paynent—-it——has
received--at--ita-—home——office-or-principal-addéresa-written
noetice-cf-a-elaim-under—this-sectton:

{3) The felonious and intentional killing of the

decedent:

{(a) revokes any revocable:

(i) dispoaition or appointment of property made by the

decedent to the killer in a governing instrument;

{ii) provision in a governing instrument conferring a

general or nongeneral power of appointment on the killer;
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{iii) nomination of the killer in a governing

instrument, nominating or appointing the killer to serve in

any fiduciary or representative capacity, including a

personal representative, executor, trustee, or agent; and

{b) severs the interests of the decedent and killer in

property held by them at the time of the killing as joint

tenants with the right of survivorship and transforms the

interests of the decedent and killer intg tenancies in

commosl .

(4) A severance under subsection (3)({b) does not affect

any third-party interest in property acquired for value and

in good faith reliance on an apparent title by survivorship

in the killer unless a writing declaring the severance has

been noted, registered, filed, or recorded in records

appropriate to the kind and location of the property, which

records are relied upon, in the ordinary course of

transactions involving such property, as evidence of

ownership.

{5) Provigions of a governing instrument that are not

revoked by this section are given effect as if the killer

disclaimed all revoked provisions or, in the case of a

revoked ncemination in a fiduciary or representative

capacity, as if the killer predeceased the decedent.

{6} A wrongful acquisition of property or interest by a
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killer not covered by this section must be Lreated in

accordance with the principle that a killer cannot profit

from the killer's wrong.

(7) After all right to appeal has been exhausted, a

judgment of conviction establishing criminal accountability

for the felonious and intentional killing of the decedent

conclusively establishes the convicted individual as the

decedent's killer for purposes of this section. In the

absence of a conviction, the court, upoh the petition of an

interested person, shall determine whether, under_ the

preponderance of evidence standard, the individual would be

found criminally accountable for the felonious and

intentional killing of the decedent. If the court determines

that under that standard the individual would be found

criminally accountable for the felonicus and intentional

killing of the decedent, the determination conclusively

establishes that individual as the decedent's killer for

purposes of this section.

{8) (a) A payor or other third party is not liable for

having made a payment OT transferred an item of property oOT

any other benefit to a beneficiary designated in a gaverning

instrument affected by an intentional and felonious killing,

or for having taken any other action in good faith reliance

on the wvalidity of the governing instrument, upon reguest

and satisfactory proof of the decedent's death, before the
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payor or other third party received written notice of a

claimed forfeiture or revocation under this section. A payor

or other third party is liable for a payment made or other

agction taken after the payor or other third party received

written notice of a claimed forfeiture or revocation under

this section.

(b) Written notice of a claimed forfeiture or

revocation under subsection (8)(a) must be mailed to the

payor's or other third party's main office or home by

certified mail, return receipt requested, or served upon the

payor or other third party in the same manner as a summons

in a eivil action. Upon receipt of written notice of a

claimed forfeiture or revocation under this section, a payor

or other third party may pay any amount owed or transfer or

deposit any item of property held by it to or with the court

having jurisdiction of the probate proceedings relating to

the decedent's estate or, if no proceedings have been

commenced, to or with the court having jurisdiction of

probate proceedings relating to decedents®' estates located

in the county of the decedent's residence. The court shall

hold the funda or item of property and, upan its

determination wunder this section, shall order disbursement

in accordance with the determination. Payments, tLransfers,

or deposits made to or with the court discharge the payor or

other third party from all claimg for the value of amounts
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paid tc or items of property transferred to or deposited

with the court.

(9) (a) A person who purchases property for value and

without notice or who receives a payment or other item ot

property in partial or full satisfaction of a legally

enforceable obligation is neither obligated under this

section to return the payment, item of property, or benefit

nor liable under this section for the amcunt of the payment

or the value of the item of property or benefit. However, a

person  who, not for wvalue, receives a payment, item of

property, or other benefit to which the person is not

entitled under this section is obligated to return the

payment, item of property, or benefit, or is personally

liable for the amount of the payment or the value of the

item of property or benefit, to the person who is entitled

to it under this section.

(b) If this section or any part of this section 1is

preempted by federal law with respect to a payment, an item

of property, or any other benefit covered by this section, a

person who, not for wvalue, receives the payment, item of

property, or other benefit to which the person is not

entitled under this section is obligated to return the

payment, item of property, or benefit, or is personally

liable for the amount of the payment or the value of the

item of property or benefit, to the person who would have
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been entitled to it were this section or part of this

section not preempted.

t73(10) For the purposes of this section, a felonious
and intentional killing includes a deliberate homicide as
defined in 45-5~102 and a mitigated deliberate homicide as
defined in 45-5-103."

Section 9. section 72-2-105, MCAR, is amended to read:

"72-2-105. Contracts concerning succession, (1) A
contract to make a will or devise or not to revoke a will or
devise or to die intestate, if executed after JQly 1, 1975,
can may be established only by:

(a) provisions of a will stating material provisions of
the contract;

{b) an express reference in a will to a contract and
extrinsic evidence proving the terms of the contract; or

{c}) a writing signed by the decedent evidencing the
contract,

(2) The execution of a joint will or mutual wills does

not create a presumption of a contract not to revoke the

will ar wills.*
Section 10. section 72-2-201, MCA, is amended to read:
“72-2-201. Intestate estate. (1) Any part of the a
decedent's estate of-a—decedent not effectively disposed of

by h#s will passes by intestate succession to his the

decedent's heirs as prescribed in the-following-smeetions--of
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thisa--esde chapters 1 through 5, except as modified by the

decedent's will.

{2) A decedent may by will expressly exclude or 1limit

the right of an individual or class to succeed to property

of the decedent passing by intestate succession, I1f that

individual or a member of that class survives the decedent,

the share of the decedent's intestate estate to which that

individual or c¢lass would have succeeded passes as if that

individual or each member of that class had disclaimed an

intestate share."

Section 11. section 72-2-202, MCA, is amended to read:

»72-2-202. Share of spouse. The intestate share of the
a decedent’'s surviving spouse is:

(1) if-there-is-no-surviving--issve--or--if--there--are
auevivinq——is:ue——aii--of--uhom--are-—issue—of-the-surv&ving

spouse-aiser the entire remaining intestate estate if:

{a} no descendant or parent of the decedent survives

the decedent; or
t2¥({b) if-there-are-surviving-isspe-one—or-more-cf-whom

are--not——-isgye all of the decedent's surviving descendants

are also descendants of the surviving spouse;-as—foiiowsz:

fa&—-iEAthere—is—survéving—eniy"one-chi}d-er-—the—fisaue
af-one-chitd;-one-haif-of-the-tntestate~-estate;
tby--tE-~there——are--seeviving-two-or-more-chitdren;—the

isaue-nf-two-or-mare--deceased--chiidreny-—-or—--one--or--more
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chitdren—-and--the--isspe--of-one-er-more-deceased-chitdrensy

one-third-of-the-intestate-estate and there is no other

descendant of the surviving spouse who survives the

decedent ;

{2) the first §200,000, plus three-fourths of any

balance of the intestate estate, if no descendant of the

decedent survives the decedent but a parent of the decedent

survives the decedent;

{3) the first $150,000, plus one-half of any balance of

the intestate estate, if all of the decedent's surviving

descendants are also descendants of the surviving spouse and

the surviving spouse has one or more surviving descendants

who are not descendants of the decedent;

(4) the First $100,000, plus one-half of any balance of

the intestate estate, if one or more of the decedent's

surviving descendants are not descendants of the surviving

sSpouse.”
Section 12. section 72-2-203, MCA, is amended to read:
"72-2-203. Share of heirs other than surviving spouse.
¥he Any part of the intestate estate not passing to the
decedent's surviving spouse under 72-2-202, or the entire
intestate estate if there is no surviving spouse, passes as

fotiows ip the following order to the individuals designated

below who survive the decedent:

(1) to the issue-of-the-decedent;-if-they-—are--att--of
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the-—-—same--degree-—of--kinship--to--the--decedent;-they-take
equatriyr-dut-if-of-anequai-degrees-then-those-cf-more-remete

degree—take decedent's descendants by representation;

(2) 1f there is no surviving tsswe descendant, to hts

parent--or the decedent's parents equally if both survive or

to the surviving parent;

(3) if there is no surviving issue--or descendant or
parent, to the brothera——and--sisters—-and-the-chitdren-or
grandchitdren-of-any-deceased-brother-or-sister; descendants

of the decedent's parents or either of them by

representation;

{4) if there is no surviving isswe descendani, parent,
brethery-sister; or children-or-grandehiltdren-of-a--deceased
brother--or--sistery--to--the--next--cf-kin-in-equal-degree;
except-that-where-there-are-two-or-more--cotiaterai--kindred
in-—equal--degree--but-ctatming-through-different-ancestors;
these~--who--eciaim——throngh-—the-——nearer--ancestors—-must—-be

preferred-to-those-cimaiming-through-an-ancestor-more——-remote

descendant of a parent and the decedent is:

{a) survived by cone or more grandparents or descendants

of grandparents:

(i} one-half to:

{A) the decedent's paternal grandparents egually if

both survive;

{B) the surviving paterral grandparent; or
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{C) the dJdescendants of the decedent's paternal

grandparents or either of them if both are deceased, the

descendants taking by representation; and

1ii) the other one-half to the decedent's uaternal

relatives in the same manner; or

(b) not survived by a grandparent or descendant of a

grandparent on either the paternal or the maternal side, the

entire_estate to the decedent's relatives on the other side

in the same manner as the half,

{5) {A) IF THERE IS NO SURVIVING DESCENDANT,

GRANDPARENT, OR DESCENDANT OF A GRANDPARENT, TO THE PERSON

OF THE CLOSEST DEGREE OF KINSHIP WITH THE DECEDENT, EXCEPT

AS PROVIDED IN SUBSECTION {5)(8), IF MORE THAN ONE PERSON IS

OF THAT CLOSEST DEGREE, THOSE PERSONS SHARE EQUALLY.

{B) IF MORE THEAN ONE PERSON 1S QF THE CLOSEST DEGREE AS

PRGVIDED IN SUBSECTION (5)(A) BUT THEY CLAIM THROUGH

DIFFERENT ANCESTORS, THOSE WHO CLAIM THROUGH THE NEARER

ANCESTOR__SHALL RECEIVE TQ THE EXCLUSION OF THQOSE CLAIMING

THROUGH A MORE REMOTE ANCESTOR."

Section 13. section 72-2-204, MCA, is amended to read:

®72-2-204. Representation. (1) As used in this section,

the following definitions apply:

(a) "Deceased descendant”, "deceased parent", or

"deceased grandparent” means a descendant, parent, or

grandparent_ who either predeceased the decedent. or is
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considered to have predeceased the decedent under 72-2-205.

{b) "Surviving descendant” means a descendant who

neither predeceased the decedent nor is considered to have

predeceased the decedent under 72-2-205.

12)  (a) 1If repreaentution—is-caiied-éef—by——this——codeL

under 72-2-203(1), a decedent's intestate estate or a part

of the intestate estate passes by representation to the

decedent's descendants, the estate or part of the estate is

divided into decedent's descendants and the estate or part

of the estate is divided into as many equal shares as there
are:

{i) surviving meirs descendants in the neareat--degree
of——kinship—and—deceased—persons-inAehe—same—degree—whc—}eft
issuc—vhc—anrvive—the-decedent7—ench—surviving—heir—-inf*the
nearest-—degree—-receiving—-one——shnre-and-the-ahatefcf*each
deceased—pefson—in-the-aane—degrce-be&ng—divided——among——his

jssne--in—the-same-mannher generation nearest to the decedent

that contains one or more surviving descendants; and

(ii) deceased descendants in the same generation who

left surviving descendants, if any.

(b} Each surviving descendant in the nearest generation

iz allocated one share. Phe—rematning-sharesy-tf-anyy _are

eombzhed*and—then-divided——in-—bhe——snme——mannet——amcng—‘the

snrv:ving"—descendants—cf*the—deceased—deacendants~as-iffthe

survivénqAdescen&ants—who~were—a1iacated‘a-ahare—-and—*thcér
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surviving--descendants—-had--predeceased--the~-decedent: THE

SHARE OF EACH DECEASED DESCENDANT IN THE SAME GENERATION AS

THE SURVIVING DESCENDANT 1S DIVIDED IN THE SAME MANNER, WITH

THE SUBDIVISION REPEATING AT EACH SUCCEEDING GENERATION

UNTIL THE PROPERTY IS FULLY ALLOCATED AMCONG SURVIVING
DESCENDANTS.

{3) (a) If, under 72-2-203{(3) or (4), a decedent's

intestate estate or a part of the intestate estate passes by

representation to the descendants of the decedent's deceased

parents or either o¢of them or to the descendants of the

decedent's deceased paternal or maternal grandparents or

either of them, the estate or part of the estate is divided

into as many egual shares as there are:

(i} surviving descendants in the generation nearest the

deceased parents or either of them or nearest the deceased

grandparents or either of them that contains one or more

surviving descendants; and

(ii) deceased descendants in the same generation who

left surviving descendants, if any.

(b) Each surviving descendant in the nearest generation

is allocated one share. Fhe-remaining-sharess;-+f-mnys;-are

combined-and-then-divided-—in-—-the--same--manner——ameng-—the

surviving—-descendants-—cf-the-deceased-descendants-as-1f-ene

surviving-descendanta-who-were-atiocated-a-share--and--thezr

surviving--descendants--had--predeceased--the--decedent: THE
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SHARE QOF EACH DECEASED DESCENDANT IN THE SAME GENERATION AS

THE SURVIVING DESCENDANT IS DIVIDED IN THE SAME MANNER, WITH

THE SUBDIVISION REPEATING AT EACH SUCCEEDING GENERATION

UNTIL THE PROPERTY IS FULLY ALLOCATEDR AMONG SURVIVING

DESCENDANTS. "

Section 14. section 72-2-205%, MCA, is amended to read:

"72-2-205. Requirement that heir survive decedent by
for one hundred twenty hours. Any-person An individual who
fails to survive the decedent by 120 hours is5 deemed
considered to have predeceased the decedent for purposes of
nomestead allowance, exenmpt property, and intestate
succession, and the decedent's heirs are determined
accordingly. If the-time-of-death-of-the-decedent-or-of--the
persen—-who-wonid-otherwise-be-an-heir-or-thae-times-of-death
ef-hoth-cannot--be--determined—-and it cannot--be is not

established by clear and convincing evidence that the-perseon

an _individual who would otherwise be an heir has survived
tha Aacadant hy 120 hanre i+ ic Ameamad considerad that rhe
person individual failed to survive for the required period.
This section is not to be applied where if its application
would result in a taking of intestate estate by the state
under 72-2-207."

Section 15. section 72-2-206, MCA, is amended to read:

®72-2-206. Advancesments. (1) If a-persen an individual

dies intestate as to all hés or a portion of the
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individual's estate, property whieh-he the decedent gave in

hi+s during the decedent's lifetime to an individual who, at

the decedent's death, is an heir is treated as an

advancement against the }atterts heir's intestate share of

the-estate only if:

(a) the decedent declared in a contemporanecus writing
by-the-deeedent or the heir acknowledged in writing by--the

hetr-to-be that the gift is an advancement; or

(b) the decedent's contemporaneous writing or  the

heir‘'s written acknowledgment otherwise indicates that the

gift is to be taken into account in computing the division

and distribution of the decedent's intestate estate.

{2) For this-purpese purposes of subsection (1), the

property advanced is valued as of the time the heir came
into possession or enjoyment of the property or as of the

time of death--of the decedent decedent's death, whichever

first occurs.
(3) 1If the recipient of the property fails to survive
the decedent, the property is not taken into account in

computing the division and distribution of the decedent's

intestate share--to--be--received--by-the-recipientis-issne
estate, unless the declaration-er-acknowtedgment decedent's

contemporaneous writing provides otherwise."

Section 16. section 72-2-207, MCA, is amended to read:

*72-2-207. No taker ---escheat-to-stete. If there is no
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taker under the provisions of 72-2-202-and-72-2-263 this
chapter, the intestate estate passes to the state [+34

Montana."

Section 17. Section 72-2-210, MCA, is amended to read:

»72-2-210. Persons Individuals related to decedent
through two lines. A-perscn An individual who is related to
the decedent through two lines of relationship is entitled
to only a single share based on the relationship that would
entitle him the individual to the larger share."

Section 18. sSection 72-2-212, MCA, is amended to read:

=72-2-212. Afterborn heirs. Reiatives—of--the--decedent
cenceived-before-hés—death—but-born—thereaftcr—inherit—as~if
they—-had-—been——born—-&n-—the——iééetime~o£—the—decedent: An

individual in gestation at a particular time is treated as

living at that time if the individual lives 120 hours ar

more after birth."
Section 19. Section 72-2-213, MCA, is amended to read:

=72-2-213. ERstablishment--of--parent-chtid Parent and

child relationship, (1) #f Except as provided in subsections

2) and {3), for the purposes of intestate successiony—-
eeiaticnship——of——parent—~nnd—-chikd-‘mn:t—be—estabifshed—te
determine-specession by, through, or from a persons, ah

individual is the child of the child's natural parents,

regardiess of their marital status. The parent and child

relationship may be established under Title 40, chapter 6,
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part 1.

t3¥(2) An adopted person individual is the child cf an

adopting parent or parents and not of the natural parents,

except—that but adoption of a c¢hild by the spouse of a

either natural parent has no effect on:

[a) the relationship between the c¢hild and eithex

natural parent; or

{b) the right of the chilé or a descendant of the child

to inherit from or through the other natural parent.

t23--In-casea-not-covered-by-subsection-tijr-a-persen-ta
the-ehitd-of-ita-parents-regardiess-of-the-maritai-status-of
its--parentsy—-and-—the-parent-and-chitd-retationship-may-be
estabitshed-under--the—-HBniform—-Parentage--Act;--Pitie—-407
chapter—-&67-part-is

(3) Inheritance from or through a child by either

natural parent or the parent's kindred is precluded unless

that natural parent has openly treated the child as the

parent's and has not refused to support the child."

Saction 20, section 72-2-214, MCA, is amended tc read:

=72-2-214. Alienage. No perssan individual is
disqualified to take as an heir because he the individual or
a-perssn an individual through whom he the individual claims

is or has been an alien wuniess-the-ecountry-in-which-he

resides-does-not-aiitow-reciprocity."

NEW SECTION. Section 21. pebts to decedent. A debt
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owed to a decedent is not charged against the intestate
share of any individual except the debtor. If the debtor
fails to survive the decedent, the debt is not taken into
account in computing the intestate share of the debtor's

descendants.

Section 22. Section 72-2-301, MCA, is amended to read:

*72-2-301. Who may make a will. Any-—--person  An
individual 18 or more years of age who is of scund mind may
make a will."

Section 23. Ssection 72-2-302, MCA, is amended to read:

"72-2-302. REBxecution -- witnessed wills -- holographic

wills. (1) Except as provided for--holegraphic—-wiitay
writings-within-32-2-3t27--and--witls—-within in 72-2-303,

92-2-306, 72-2-312, and subsection {(2) of this section,

every a will shaii must be:

{a) 1in writing;

{b) signed by the testator or in the testator's name by
sume ulLibct person jngividual  in ibe bsataivs’s LendcaGul
presence and by his the testator’'s direction; and

{c) #hari---be signed by at least two persons

individuals, each of whom signed within a reasonable time

after having witnessed either the signing of the will as

described in subsection (1){(b) or the testator's

acknowledgment of the that signature or acknowledgment of

the will.
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(2) A will that does not comply with subsection (1) is

valid as a holographic will, whether or not witnessed, if

the signature and material portions of the document are in

the tegtator's handwriting.

(3} Intent that the document constitute the testator's

will may be established by extrinsic evidence, including,

for holographic wills, portions of the document that are not

in the testator's handwriting.*®

Section 24. section 72-2-304, MCA, is amended to read:

"72-2-304. Self-proved will. (1) Any A will may be
simultaneously executed, attested, and made self-proved by
acknowledgment thereof by the testator and affidavits of the
witnesses, each made before an officer authorized to
administer oaths under the laws of the state where in which
execution occurs and evidenced by the officer's certificate,
under official seal, in substantially the following form:

I, v-4esesesey the testator, sign my name to this
instrument this ....., dav of ....... 19..... and beina
first duly sworn, do hereby declare to the undersigned
authority that I sign and execute this instrument as my iase
will and that I sign it willingly (or willingly direct
another to sign for me), that I execute it as my free and
voluntary act for the purposes therein expressed, and that I
am 18 years of age or older, cf sound mind, and under no

congstraint or undue influence,
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arresrsses s e e mmarany s ae e

Testator
WE, +oeeessnsssr sesnssan--, the witnesses, sign our
names to this instrument, being Eirst duly sworn, and do
hereby declare to the undersigned authority that the
testator signs and executes this instrument as his-taat the

testator's will and that he the testator signs it willingly

{(or willingly directs another to sign for him Lhe testator),
and that each of us, in the presence and hearing of the
testator, hereby signs this will as witness to_ the
testator's signing, and that to the best of our knowledge
the testator is 18 years of age or older, of sound mind, and

under no constraint or undue influence.

THE STATE OF ......c00s0uss
COUNTY OF ... .ci-vvsssnnnnn

Subscribed, sworn to, and acknowledged before me by
iiieees.., the testator, and subscribed and sworn to before
Mmé DY eeeececo.ss @and .........., witnesses, this ...... day
of ......

{SEAL) {Signed)eeecernrnnonenensns

(Official capacity of officer)
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(2) An attested will may be made self-praoved at any

time subsequent--to after its execution be-made-seif-proved
by the acknowledgment therecf by the testator and the
affidavita of the witnesses, each made before an officer
authorized to administer caths under the laws of the state
where in _ which the acknowledgment occurs and evidenced by
the officer's certificate, under the official seal, attached
or annexed to the will in substantially the following form:

THE STATE OF

COUNTY OF

We, ...oevennney sanmun- veey and .........., the testator
and the witnesses, respectively, whose names are signed to
the attache& or foregoing instrument, being first duly
sworn, do hereby declare to the undersigned authority that
the testator signed and executed the instrument as his—iast
the testator's will and that he--had the testator signed
willingly (or willingly directed another to sign for him the
testator), and that he the testator executed it as his the
testator's free and voluntary act for the purposes therein
expressed, and that each of the witnesses, in the presence
and hearing of the testator, signed the will as witness and
that to the best of hts the witness's knowledge the testator
was at that time 18 er-mere years of age or older, of sound

mind, and under no constraint or undue influence.
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cressssanrasssse.. TEStator
et eees e s Witness
feisesarsraresrss. Witness

Subscribed, sworn to, and acknowledged before me by

ees.es2a.4 the testator, and subscribed and sworn to before
me bY .‘ecniaaaan. and .........., Witnesses, this ...... day
of ...... s eeeses

{SEAL) (Signed).viviarieisincnannnn

{Official capacity of officer)

(3) A signature affixed to a self-proving affidavit

attached to a will is considered a signature affixed to the

will if necegsary to prove the will's due execution.”

Section 25. section 72-2-305, MCA, is amended to read:
=72-2-305. Who may witness. (1) Any-——peéeracn An
individual generally competent to be a witness may act as a

witness toc a will.

12y A Tha ainnina Af a will ia-nAar-invatid-becansa—-the
At — —

witi-—is-signed by an interested witness does not invalidate

the will or any provision of jit."

Section 26. section 72-2-306, MCA, is amended to read:

#72-2-306. Choice of law as to execution. A written
will is wvalid if executed in compliance with 72-2-302 or
32-2-363 [section 34} or if its execution complies with the

law at the time of execution of the place where the will is
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executed or of the law of the place where at the time of
execution or at the time of death the testator is domiciled,

has a place of abode, or is a naticnali.”

Section 27. section 72-2-311, MCA, is amended to read:

"72-2-311. Incorporation by reference. Any A writing in
existence when a will is executed may be incorporated by
reference if the language of the will manifests this intent

and describes the writing sufficlently to permit its

identification,*

Section 28. section 72-2-312, MCA, is amended to read:

"72-2-312. Separate writing identifying disposition of
tangible personal property. (1} Whether or not the
provisions relating to holographic wills apply, a will may
refer to a written statement or list to dispose of items of
tangible perscnal property not otherwise specifically
disposed of by the will, other than moneyj-ewidences-of
indebtednesay--documenta——cf--titte;--and-——smeuritisn—--and

—————— ke s am
FewpoSoy LSl

2 4in %
{2) To be admissible under this section as evidence of
the intended disposition, the writing must either be in--the
handwriting-of-the-testator-¢r-be signed by him the testator
and must describe the items and the devisees with reasocnable
certainty.
(3) The writing may be:

{a) referred to as one to be in existence at the time
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of the testator's daath;

(b} prepared before or atter the execution of the will;

{c) altered by the testator after its preparation; and

(d) a writing which that has no significance apart from
its effect upon the dispositions made by the will."”

Section 29. Section 72-2-313, MCA, is amended to read:

»72-2-313. Events of independent significance. A will
may dispose of property by reference to acts and events
which that have significance apart from their effect wupon
the dispositions made by the will, whether they occur before
or after the execution of the will or before or after the
testator's death. The execution or revocation of a will of

another person is such an event."
Section 30. section 72-2-314, MCA, is amended to read:

#73-2-314. Testamentary additions to trusts. (1) (a) A

will may validly devise or-bequest;—the-vatidity-of-which-is

determinab}evby—the—iaw—ef-thia-state;—ma}-be-made—by—a—wi&}
property to the trustee of a trust established or to be
established:

(i) during the testator's lifetime by the testator, or

by the testator and some other person; oOr by some other
person, tincluding a funded or unfunded 1life insurance
trust, although the eruster settlor has reserved any or all
rights of ownership of the insurance contractsy; or

{ii} at the testator's death by the testator's devise to
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the trustee if the ¢trust is identified in the testator's
will and its terms are set forth in a written instrument,
tother than a willy, executed before, eor concurrently with,
or after the execution of the testator's will or in the

vatid-iast another individual's will ef-a-persen-whe if that

other individual has predeceased the testator, tregardless
of the existence, size, or character of the corpus of the
trustcy,

(b) The devise is not invalid because the trust is
amendable or revocable or because the trust was amended
after the execution of the will or after the testator's
death of-the-testator.

{2) Unless the testator's will provides otherwise, the

property =ao devised to & trust described in subsection (1}

is not deemed-to-be held under a testamentary trust of the
testator but it becomes a part of the trust to which it is
given devised and shatt must be administered and disposed of
in accordance with the provisions of the governing
instrument or--wiit setting forth the terms of the truse,.
including any amendments thereto made before or after the
testator's death of-the-teatater-(regardiess-of-whether-made
before-or-after-the-execution-of-the-testatoris-—wiii}-and-+f

the-testatoris-wilti-so-providess;-inctuding-any-amendmenta—to

Ythe—trust—mnde'nftet—the-death-of—the-testator.

(3) A Unless the testator's will provides ctherwise, a
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revocation or termination of the trust before the testator's
death of-the-testater causes the devise to lapse."”

Section 31. section 72-2-321, MCA, is amended to read:

“72-2-321. Revocation by writing or act. {1} A will or
any part thereef of a will is revoked:

t¥yr(a) by executing a subsequent will which that
revokes the prier previous will or part expressly or by
inconsistency; or

t2y(b) by being-burned;-tornr-canceied;—chiiterated;—osr

destroyed performing a revocatory .act gn the will if the

testator performed the act with the intent and for the

purpose of revoking #t-By-the-testater the will or part of

the will or by if another persen individual performed the

act in his the testator's consciocus presence and by his the

testator's direction. For purposes of this subsection tb).

“revocatory act on the will® includes burning, tearing,

canceling, obliterating, or destroying the will or any part

of it. A burning, tearind. or cancelinn ie a ravmmatory aoe

4

on the will, whether or not the burn, tear, or cancellation

touched any of the words on the will.

{2) If a subsegquent will does not expressly revoke a

previous will, the execution of the subsequent will wheolly

revokes the previous will by inconsistency if the testator

intended the subsequent will to replace rather than

supplement the previocus will.
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{3) The testator is presumed ta have intended a

subsequent will to replace rather than supplement a previous

will if the subsequent will makes a complete disposition of

the testator's estate. If this presumption arises and is not

rebutted by clear and convincing evidence, the previous will

is revoked and only the subsegquent will is operative an the

testator's death.

{4) The testator is presumed to have intended a

subsequent will to supplement rather than replace a previous

will if the subsequent will does not make a complete

disposition of the testator's estate. If this presumption

arises and is not rebutted by clear and convincing evidence,

the subsequent will revokes the previous will only to the

extent the subsequent will is inconsistent with the previous

will and each will is fully operative on the testator's

death to the extent they are not inconsistent.”

Section 32. section 72-2-322, MCA, is amended to read:

*72-2-322 BDawvaossbiasn by diweosss--szx snnglneont no
revocatian-by-other change in of circumstances. ti}-Zf-after
executing-a-witi-the-testator-is-divorced--or—-—his--marriage
annuliedy--the--divoree-or-annuiment-revokes~any-diaposteion
or-appointment-of-property-made-by-the-wiiti--to--the--former
spenser——any—p:oviaion—cenferring-aAgenerai-or—speciai—pawer7
of-appointment-on-the—former-spousey-and-any-—nomination--of

the--fermer-—aspouse--as--executory-—-trustee;-—conservator;-or
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guardian7—unleSS‘the-viii-expreasiy-provédes—otheruise7

f21——pfoperty—prevented-from—passing—to~a—£crmer--apouse
beecause-—of——revocation-by-diverece-or-annuiment-passes-as-if
the-former-spouse-fatied-to-survive-the-decedentr-and--other
provisions——conferréng—-seme--pouer-»or—cffiee—oa—the—forner
speuse—are—interprebed—as-if—the-apouae-—éai}ed-—to——survive
the-decedent=

t3}—-1f--provisions--are-revoied-sotety-by-this-sectionr
they—are-fevived-by-—testater*s-—rena:riuge——to——the-—forner
spouses

f41—~Fcr——pu!poses-of-this—aection7—divofce—or—annuiment
meaas—any-divorce-—or-—annuinent—-uhich——wouidv—exclude——the
apcuse--—ns——-a——surviving—*spouse-—wéthin-~the——neaning--cf
72-2-303¢2)7-A-decree-of-separation-which-dees-not-terminate
the-status-of-husband-and-wife-ia-not-a-diverece-for-purposes
cf-this-sections

+5y—-No Except as provided in 72-2-104 and [(section 71},

a change of circumstances ether-than-as--described--in—-this

section-revekes does not revoke a will or any part of it."

Section 33. section 72-2-323, MCA, is amended to read:

w72-2-323. Revival of revoked will. {1) If a secend
subseguent will which;-had-it-remained-effective——at--deatchs
wouid-—have that wholly revoked the-first a previous will in
whole-or-in-part is thereafter revoked by acts a revocatory

act under 72-2-321(1}(b), the firae previous will #s remains
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revoked 4n--whote--or--in——part unless it is revived. The

previous will is revived if it is evident from the

circumstances of the revocation of the seeend subsequent
will or from the testator's contemporary or subsequent
declarations that he the testator intended the €irat
previous will to take effect as executed.

{2) If a subsequent will that partly revoked a previous

will is thereafter revocked by a revocatory act under

72-2-321(1){b), a revoked part of the previous will is

revived unless it is evident from the circumstances of the

revocation of the subsequent will or from the testator's

contemporary or  subsequent declarations that the testator

did not intend the revoked part to take effect as executed.

¢23(3) If a asccond subseguent will whichy——had--it
rematned-effective-at-deathy-woutd--have that revoked ¢the
firat a previous will in whole or in part is thereafter
revoked by a-thitré another, later will, the £irat previous
will 483 remains revoked in whole or in part, emeept unless

it or its revoked part is revived. The previous will or its

revoked part is revived to the extent it appears from the

terms of the third later will that the testator intended the
firse previous will to take effect.”

NEW SECTION. Section 34, writings inteaded as wills.
Although a document or writing added upon a document was not

executed in compliance with 72-2-342, the document ot
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writing 1is treated as if it had been executed in compliance
with that section if the proponent of the document or
writing establishes by clear and convincing evidence that
the decedent intended the document or wrlting to constitute:

{1) the decedent's will;

{2) a partial or complete revocation of the will;

{3) an addition to or an alteration of the will; or

(4) a partial or complete revival of the decedent's
formerly revoked will or of a formerly revoked portion of

the will.

Section 35. Ssection 72-2-401, MCA, is amended to read:

"72-2-4D01. Duty of custodian to--detiver of will -——
liability. {i} After the death of a testator and on request
of an interested person, any a person having custody of a
will of the testator shall deliver it with reasconable
promptness to a person able to secure its probate and, if
none is known, td an appropriate court.

+24--Any A person who willfully fails to deliver a will
is liable to any person aggrieved for the any damages whieh
that may be sustained by the failure. Any A person who
willfully refuses or fails to deliver a will after being
ordered by the court in a proceeding brought for the purpose
of compelling delivery is subject to penalty for contempt of

court."

Section 36. section 72-2-402, MCA, is amended to read:
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“72-2-402. Deposit of will with court -

confidentiatity-—-—examination-by-conservator----deiiveey ia

testator's 1lifetime. ¢¥y A will may be deposited by the

testator or his the testator's agent with any court for

safekeeping, under vrules of the court. The will skaii must
be sealed and kept confidential.
+2¥ During the testator's lifetime, a deposited ui&i;

ahatt may be dJdelivered only to him the testator or to a

person authorized in writing signed by him the testatof 1 1] e

receive the will.

t33 A conservator may be allowed to examine a depositmst
will of a protected testator under procedures designed to
maintain the confidential character of the document to the
extent possible and toc assure ensure that it will be
resealed and teft kept on deposit after the examination.

t4¥ Upon being informed of the testator's death, the
court shall notify any person designated to receive the will
and deliver it to him that person on requestt or the court
may deliver the will to the appropriate court."

Section 37. Ssection 72-2-502, MCA, is amended to read:

®72-2-502. Will construed-teo may pass all property --
ggg'after—acquited property. A will is-construed-to-pass may

provide for the passage of all property which the testator

owns at his deathry-inciuding and all property acquired by

the estate after the exeeuntion—-of-—-the--wiit testator's
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death.”
Section 38. sSection 72-2-504, MCA, is amended to read:
"72-2-504. Choice of law as to meaning and effect of

witis qgoverning instrument. The meaning and legal effect of

a dispesition-in-a-witi-shaii--be governing instrument is

determined by the local law of a--partieuiar the state
selected by the testator transferor in his the governing
instrument unless the application of that law is contrary to

the provisions relating to the elective share described in

part 7, the provisions relating to exempt property and

allowances described in part 8, or any other public policy

of this state otherwise applicable to the disposition.”

Section 39. Section 72-2-512, MCA, is amended to read:

“72-2-512. Antilapse -- deceased devisee -- class

gifts. {1} As used in this section, the following

definitions apply:

(a) "Alternative devise" means a devise that is

expressly created by the will and that under the terms of

the will may take effect instead of another devise on the

happening of one or more events, including survival of the

testator or failure to survive the testator, whether an

event is expressed in condition-precedent,

condition-subsequent, or any other form. A residuary clause

constitutes an alternative devise with respect to a

nonresiduary devise only if the will specifically provides
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that, wupon lapse or failure, the nonresiduary devise or

nonresiduary devises in general pass under the resgiduary

clause,

(by "Class member" includes an individual who fails to

survive the testator but who would have taken under a devise

in the form of a class gift had the individual survived the

testator.

{c) “"Devise" includes an alternative devise, a devise

in the form of a class gift, and an exercise of a power of

appointment.

{d) "Devisee" includes:

(i) a class member if the devige is in the form of a

class gift;

{ii) an individual or class member who was deceased at

the time the testator executed the testator's will as well

as an individual or class member who was then living but who

failed to survive the testator; and

(iii) an appoeintee under a power of appointment

exercised by the testator's will.

{e) "Stepchild*® means a c¢hild of the surviving,

deceased, or former spouse of the testator or of the donor

of a power of appointment but not a child of the testator or

danor .

{f£) *“Surviving devisee" or "surviving descendant" means

a devisee or a descendant who neither predeceased the
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testator nor is considered to have predeceased the testator

under [section 62].

{g) “Testator" includes the donee of a power of

appointment if the power is exercised in the testator's

will,

t¥¥(2) If a devisee whe fails to survive the testator

and is a grandparent, or a 1inea} descendant of a

grandparent, or a stepchild of either the testator or the

donor of a power of appointment exercised by the testator's

will, the following apply;: of-the-teatator—its—dead-at—-the

time-—-of--execution—-of-—the--witty--fatis-—-to--survive-—the
testator;—or-is-treated-as-if-he-predeceased--the--testatory
the——issue-—-of-the-deceasad-devinre-whe-survive-the-testacer
by-128-hours-take-in-piace-of-the-deceased--devisee—-and—-if
they—-are--aiti-of-the-same-degree-of-kinship-to-the-devisee;
they-take-equaiiy;-but-i1f-of-unegquai-degree--then—-those--of
more-remote-degree-take-by-representatiens
t23--One--who--woutrd--have--been-a-devisee-under-a-ciass
gife-if-he-had-survived-the-testator-is-treated-as-a-deviser
for-purposes-of-this-—section--whether--hia--death--ocedarred
before-or-after-the-execution-of-the-witis

(a) Except as provided in subsection (2}(d), if the

devise is not in the form of a class gift and the deceased

devisee leaves surviving descendants, a substitute gift is

created in the devisee's surviving descendants. They take by
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representation the property to which the devisee would have

been entitled had the devisee survived the testator.

(b) Except as provided in subsection (2)(d}, if the

devise is in the form of a class gift, other than a devise

to "issue", "descendants”, "heirs of the body", "heirs",

"next of kin", "relatives", or "family"™ or a class described

by language of similar import, a substitute gift is created

in  the deceased devisee or devisee's surviving descendants.

The property to which the devisees would have been entitled

had all of them survived the testator passes to the

surviving devisees and the surviving descendants of the

deceased devisees. Each surviving devisee takes the share to

which the devisee would have been entitled had the deceased

devisees survived the testator. Each deceased devisee's

surviving descendants who are substituted for the deceased

devisee take by representation the share to which the

deceased devisee would have been entitled had the deceased

devisee survived the testator. For purposes of this

subsection {b), “deceased devisee" means a class member who

failed to survive the testator and left one or more

surviving descendants.

{¢) For purposes of [section 471, words of

survivorgship, such as in a devise to an individual "“if the

individual sgurvives me"™ or in a devise to "my surviving

children”, are not, in the absence of additional evidence, a
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sufficient indication of an intent contrary to the

application of this section.

(d) If the will creates an alternative devise with

respect to a devise for which a substitute gift is created

by subsection {2)ta) or ({(2)(b), the substitute gift is

superseded by the alternative devise conly if an expressly

designated devisee of the alternative devise is entitled to

take under the will.

(e} Unless the language creating a power of appointment

expressly excludes the substitution of the descendants of an

appointee for the appointee, a surviving descendant of a

deceased appointee of a power of appointment may be

substituted for the appointee under this section, whether or

not the descendant is an object of the power.

(3) If, under subsection_ {2), substitute gifts are

created and not superseded with respect to more than one

devise and the devises are alternative devises, one to the

other, the determination of which of the substitute gifts

takes effect is resolved as follows:

(a) Except as provided in subsection (3)(bj, the

devised property passes under the primary substitute gift.

(b) 1If there is a younger-generation devise, the

devised property passes under the younger-generation

substitute gift and not under the primary substitute gift.

(c) As used in_ this subsection (3), the following
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definitions apply:

(i) "Primary devise"” means the devise that would have

taken effect had all the deceased devisees of the

alternative devises who left surviving descendants survived

the testator.

(ii) “"Primary substitute gift"™ means the substitute gift

created with respect to the primary devise.

(iii) “"Younger-generation devise" means a devise that:

(A) is to a descendant of a devisee of the primary

devise;
(B) is an alternative devise with respect to the

primary devise;

{C) is a devise for which a substitute gift is Created;

and

{D) would have taken effect had all the deceased

devisees who left surviving descendants survived the

testator except the deceased devisee or devisees of the

primary devise,.

(ivj "Younger~generation substitute gift" means the

substitute gift created with respect to the

younger-generation devise."

Section 40. Ssection 72-2-513, MCA, is amended to read:

“72-2-513. Pailure of devise tegtamentary provision.

(1) Except as provided in 72-2-512, if a devise, other than

a residuary devise, that fails for any reasony-it becomes a
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part of the residue.

(2) Except as provided in 72-2-512, if the residue is
devised to two or more persons, and the share of ene-of--the
a residuary devisees devisee that fails for any reasony—hts
share passes to the other residuary devisee or to other
residuary devisees in proportion to their-intereats the

interest of each in the remaining part of the residue."

Section 41. section 72-2-514, MCA, is amended to read:

*72-2-514. MNonexoneration ---specific-devise-aabject-to
security-interest. A specific devise passes subject to any
security interest existing at the date of death, without
right of exoneration, regardless of a general directive 1in

the will to pay debts."

Section 42. section 72-2-515, MCA, is amended to read:

=72-2-515. Ademption by =satisfaction. (1) Property
which that a testator gave in hits the testator's lifetime to
a person is treated as a satisfaction of a devise to--that
versens in whole or in parts onlv“®if:

{a) the will provides for deduction of the tifeectme
gife;

{b) or the testator decitares declared in a
contemporaneous writing that the gift ts-to-be-deducted-from
the--devesa-~ar 15 in satisfaction of the devise or the
devises——acknowiedges-—tn-—writing—-that——the--gife——is——-in

satisfaction that its value is to be deducted from the value
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of the devise; or

(c) the devisee acknowledged in writing that the gift

is in satisfaction of the devise or that its value is ta be

deducted from the value of the devise.

t2) For purpose purposes of partial satisfaction,
property given during the testator's lifetime is valued as
of the time the devisee came into possession or enjoyment of

the property or as-of-the-time-of at the testator's death of

the-testator, whichever occurs first.

(3) If the devisee fails to survive the testator, the

gift is treated as a full or partial satisfaction of the

devise, as appropriate, in applying 72-2-512 and 72-2-513,

unless the testator's contemporanecus writing provides

otherwise,"

Section 43. section 72-2-516, MCA, is amended to read:
*72-2-516. Nonademption of specific devises in-certain

eases —- unpaid proceeds of sale, condemnation, or insurance

-- sale by conservator or agent. (1) A specific devisee has

the right to the specifically devised property in the

testator's estate at death and:

{a) any balance of the purchase price, ttogether with
any security interest}, owing from a purchaser ta the
testator at death by reason of sale of the property;

(b) any amcunt of a condemnation award for the taking

of the property unpaid at death;
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(c) any proceeds unpaid at death on fire or casualty

insurance on or other recovery for injury to the property;

and

(d) property owned by the testator at his deathy; and
acquired as a result of foreclosure or obtained in 1lieu of
foreclosure of the security interest for a specifically
devised obligatioﬁi

(e} real or tangible personal property owned by the

testator at death that the testator acquired as a

replacement for specifically devised real or tangible

personal property; and

{(f) unless the facts and circumstances indicate that

ademption of the devise was intended by the testator or

ademption of the devise is consistent with the testator's

manifested plan of distribution, the value of the

specifically devised property to the extent the specifically

devised property is not in the testator's estate at death

and its value or its replacement is not covered by

subsections (1)(a) through [1l)(e).

(2)y 1If specifically devised property 1is sold or
mortgaged by a conservator or an agent acting within the
authority of a durable power of attorney for & an

incapacitated principal whe-is-under-a-disabitity or if a

condemnation award, eor insurance proceeds, or recovery for

an_injury to property are is paid to a conservator or an
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agent acting within the authority of a durable power of

attorney for a an incapacitated principal, who-—is--under—-a

disabii&ty7—-as-a—rean}t—ef—condemnation7—firef—or—casua{tyv

the specific devisee has the right to a general pecuniary

devise equal to the net sale price, the amount of the unpaid

loan, the condemnation award, er the insurance proceeds, or
the recovery. 9his-subseetionvdoes-not—appiy——if-—after—-the
aaie7——condemnationr-—or~casualty-it—&s—adjndicated~that-the
di:nbiiity—af-the-—teatater——has——ceased-vnnd——the—-testater
eurvéves—ehe—adjudication—by—i—yearr

{3) The right of the specific devisee under this
subsection (2) is reduced by any right me the devisee has

under subsection (1).

{4) For the purposes of the references in subsection

{2} to a conservator, subsection {2) does not apply if.

after the sale, mortgage, condemnation, casualty, or

recovery, it was adjudicated that the testator's incapacity

ceased and the testator survived the adjudication by 1 year.

15) For the purposes of the references in  subsection

{2} to an_agent acting within the authority of a durable

pover of attorney far an incapacitated principal;:

{a) "incapacitated principal” means a principal who is

an _incapacitated person;

{b) no adjudication of incapacity before death is

necessary; and
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(c) the acts of an agent within the authority of 3

durable power of attorney are presumed to be for an

incapacitated principal.”

Section 44. section 72-2-517, MCA, is amended to read:
"72-2-517. €hanges Increase in devised securities -—-—
diseributions--prior-~to--death accessions. (1) If the a

testator intended-a-specific-devise-of--certain executes a

will that devises securities rather--than-the-equivatent
vatue—thereof;-the-specific-devisce-ita-encitied-onty-to and

the testator then owned securities that meet the description

in the will, the devise includes additional securities owned

by the testater at death to the extent the additional

securities were acquired by the testator after the will was

executed as a result of the testator's ownership of the

described securities and if the securities are of any of the

following types:

(a) as-mneh-of-the-devised securities as-is-a--part—-of
the-estate-at-time-of-the-testatoria-denth;
tby——any—-additionai--or--ether——-securities of the same

entity-owned-by-the-testater corganization acquired by reason

of action initiated by the entity organization or any

successcor, related, or acquiring organization, excluding any

securities acquired by exercise of purchase options;
tey(b) securities of another entity—-owned--by--the

testater organization acquired as a result of a merger,
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consolidation, recrganization, or other simirar--action

tnitiated distribution by the entity organization or any

successor, related, or acguiring organization; and or

tdy(c) any-addietona: securities of the entity-ewned-by

the--teatater same organization acquired as a result of a

plan of reinvestment.

(2) Distributions prior-to in cash before death with

respect to a apecificatiy--devised described security not
provided-for-in-subsection-+1y are not part of the speetfie
devise."
Section 45. Section 72-2-518, MCA, is amended to read:
®72-2-518. No——implied--exereisme Exercigse of power of

appointment. A In the absence of a requirement that a power

of appointment be exercised by a reference Lo the power ar

by an express or specific reference to the power, a general

residuary clause in a will or a will making general
disposition of all of the testator's property deesa-not

expresses an intention to exercise a power of appointment

held by the testator uniess only if:
(1) spectfic-reference-is-made-to the power er-there-is

some-other-indication-of is a general power and the creating

instrument does not contain a gift if the power is not

exercised; or

{2) the testator's will manifests an intention to

include the property subject to the power."
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Section 46. sSection 72-2-519, MCA, is amended to read:

*72-2-519. Penalty clause for contest unenforceabie. A
provision in a will purporting to penalize any ggrinteresﬁed
person for contesting the will or instituting other
proceedings relating to the estate is unenforceable if
probable cause exists for instituting proceedings.”

NEW SECTION. Section 47. Scope. In the absence of a
finding of a contrary intention, the rules of construction
in this part control the construction of a will.

Section 48. Section 72-2-601, MCA, is amended to read:

»72-2-601. Omitted Entitlement of spouse -— premarital
will. (1) If a testator-faits-to-provide—-by--witi--for-—his
testator's surviving spouse whe marcied the testator after
the execution of the will, the emitted surviving spouse

amhai: is entitled to receive, as an intestate share, no less

than the value of the same share of the estate he the spouse

would have received if the decedent-teft-no-wiil testator

had died intestate as to that portion of the testator's

estate, if any, that is neither devised to a child of the

testator who was born before the testator married the

surviving spouse and who is not a child of the surviving

spouse nor devised or passes under 72-2-512 or 72-2-513 to a

descendant of such a child, unless:

(a) it appears from the will ¢hat--the--omissron——was

intentiona: or other evidence that the will was made in
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contemplation of the testator's marriage to the surviving

spouse;

{b) the will expresses the intention that it is to be

effective notwithgstanding any subsequent marriage; or

{c) the testator provided for the spouse by transfer
outside the will and the intent that the transfer be in lieu
of a testamentary provision is shown by the testator's

statements of-the-testator or is reasonably inferred from

the amount of the transfer or other evidence.

{2) In satisfying a the share provided by this section,

the devises made by the will to the testator's surviving

spouse, if any, are applied first and other devises, other

than a devise to a child of the testator who waa born before

the testator married the surviving spouse and who is not a

child of the surviving spouse or a devise or substitute gifEt

under 72-2-512 or 72-2-513 to a descendant of such a c¢child,

abate as provided in 72-3-901."

Section 49. section 72-2-602, MCA, is amended to read:

*72-2-602. Pretermitted--chiid Omitted children. (1) £

Except as provided in subsection (2), if a testator fails to

provide in his the testator's will for any of his the

testator's children born or adopted after the execution of

his the will, the omitted after-born or after-adopted child

receives a share in the estate as follows:

{a) If the testator had no child 1living when the
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testator executed the will, an omitted after-born or

after-adopted child receives a share in the estate equal in

value to that which he the child would have received £ had

the testator had died intestate unlesst the will devised all

or substantially all of the estate to the other parent of

the omitted child and that other parent survives the

testator and is entitled to take under the will.

(b) If the testator had one or more children living

when the testator executed the will and the will devised

property or an interest in property to one or more of the

then-living children, an omitted after-born or after-adopted

child is entitled to share in the testator's estate as

follows:

{i) The portion of the testator's estate in which the

omitted after-born or after—-adopted child is entitled to

‘share is limited to devises made to the testator's

then-living children under the will.

{ii) The omitted after-born or after-adopted child is

entitled to receive the share of the testator's estate, as

limited in subsection {1l}{b}(i}, that the child would have

received had the testator included all omitted after—-born

and after-adopted children with the children to whom devisges

were made under the will and had given an equal share of the

estate to each child.

(iii) To the extent feasible, the interest granted an
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omitted after-born or after—-adopted child under this sectian

must be of the same character, whether equitable or 1legal,

present or future, as that devised to the testator's

then-living children under the will,

(iv) In satisfying a share provided by this subsection

{1)(b), devises to the testator's children who were living

when the will was executed abate ratably. In abating the

devises of the then-living children, the court shall

preserve to the maximum extent possible the character of the

testamentary plan adopted by the testator.

(2) Subsections ({l)j{a}, (l}(b}), and {(3) do not apply

(a) it appears from the will that the omission was
intentional;

tby--when-—the-wiii-was-executed-the-testator-had-sne—ar
more—chitdren-and-devised-subatanttatiy-ali--his--estate—-¢ao
the-other-parent-of-the-omitted-chitdr or

tey{b} the testator provided for the omitted after-born

or after-adopted child by transfer outside the will and the

intent that the transfer be in lieu of a testamentary

provision is shown by the testator's statements cf-the

testatear or is reasonably inferred from the amount of the

transfer or other evidence.

t24{3) #££ Except as provided in subsection (2), if at

the time of execution of the will the testator fails to
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provide in his the testator's will for a living child solely
because he the testator believes the child to be dead, the
child receives-a is entitled to share in the estate equdi—in
vaiue—to-that-which-he-woutd-have-received-if--the--tescator

had---died--intestate as if the child were an owmitted

after-born or after-adopted child.,

+3¥(4) 1In satisfying a share provided by this--section

subsection (l)(a), ¢the devises made by the will abate as

provided in 72-3-901."
Section 50. section 72-2-702, MCA, is amended to read:
»72-2-702. Right-to-elective Elective share. (1) ff--a
marréed-—person-—domicé}ed-—in——ehis*-state-—éieST-—the The

surviving spouse of a decedent who dies domiciled in this

state has a right of election, under the limitations and

conditions stated in this part, to take an siective-share-of

ene-third elective-share amount equal to the value of the

elective-share percentage of the augmented estate under--the

Iimieations--and--conditions-hereinafter-scateds, determined

by the length of time the spouse and the decedent were

married to each other, in accordance with the following

schedule:

If the decedent and the The elective-share

spouse were married to percentage is:

each other:

Less than 1 year supplemental amount only
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1 year but less than 2 years 3% of the augmented estate
2 years but less than 3 years 6% of the augmented estate
3 years but less than 4 years 9% of the augmented estate
4 years but less than 5 years 12% of the augmented estate
5 years but less than 6 years 15% of the augmented estate
6 vears but less than 7 years 18% of the augmented estafe
7 years but less than B years 21% of the augmented estate
8 years but less than 9 years 24% of the augmented estate

9 years but less than 10 years 27% of the augmented estate

10 years but less than 11 years 30% of the augmented estate

1l years but less than 12 years 34% of the augmented estate

12 years but less than 13 vears 38% of the augmented estate

13 years but less than 14 vears 42% of the augmented estate

14 years but less than 15 years 46% of the augmented estate

15 years or more 50% of the augmented estate

{2) If the sum of the amounts described in

72-2-705{2)(c} and (2}(d) and 72-2-706{1)(a) and (1l}(c) and

that part of the elective-share amount payable from the

decedent's probate and reclaimable estates under 72-2-706(2)

and (3) is 1less than $50,000, the surviving spouse is

entitled to a supplemental elective-share amount egual to

$50,000, minus the sum of the amounts described in those

sections. The supplemental elective-share amount is pavyable

from the decedent's probate estate and from recipients of

the decedent's reclaimable estate in the order of priority
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set forth in 72-2-706(2) and (3).

+2¥(3) if--a-married-peracn-not-demicited-in-this-acate
diess—-the The right, if any, of the surviving spouse of a

decedent who dies domiciled outside thig state to take an

elective share in property in this state is governed by the
law of the decedent's domicile at death.”
Section 51. Section 72-2-703, MCA, is amended to read:
=72-2-703. Right of election perscnal toc surviving
spouse, (1} The right of election of-the-surviving-spouse

may be exercised only by him a surviving spouse who is

living when the petition for the elective share is filed in

the court under 72-2-707(1). If the election is not

exercised by the surviving spouse perscnally, it may be

exercised on the surviving spouse's behalf by the surviving

spouse's conservator, guardian, or agent under the authority

of a power of attorney.

(2) in--the--case——of—-a—-protected If the election is

avarmriead An hehalf of a surviving spouse who is an

incapacitated person, the-right-of-etection-may-be-exercised
onty-by-order-ef the court in-which--preteetive——proceedrngs
as—-to--his—preperty*are-penéing—after-éinding-that—exereise

is-necessary--to--provide--adequate shall set aside that

portion oF the elective-share and supplemental

elective-share amounts due from the decedent's probate

estate and recipients of the decedent's reclaimable estate

-79~ SB 119

b W N -

(L}

[T-TE - S -]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0119/03

under 72-2-706{(2) and {3) and shall appoint a trustee to

administer that property for the support for--the--protected

person--during-his—probable-tife-expectancy of the surviving

spouse. For the purposes of this subgection, an election on

behalf of a surviving spougse by an agent under a durable

power of attorney is presumed toc be on behalf of a surviving

spouse who is an incapacitated person. The trustee shall

administer the trust in accordance with the following terms

and such additional terms as the court determines

appropriate:

{a)}) Expenditures of income and principal may be made in

the manner, when, and to the extent that the trustee

determines suitable and proper for the surviving spouse's

support, without court order but with regard tc other

suppert, income, and property of the surviving spouse

exclusive of benefits of medical or other forms of

assistance from any state or federal government or

governmental agency for which the surviving spouse qualifies

on the basis of need.

(b) During the surviving spouse's incapacity, neither

the sgurviving spouse nor anyone acting on behalf of the

surviving spouse has a power to terminate the trust; but if

the surviving spouse regains capacity, the surviving spouse

then acquires the power to terminate the trust and acquire

full ownership of the trust property free of trust by
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delivering to the trustee a writing signed by the surviving

spouse declaring the termination.

{c) Upon the surviving spouse's death, the trustee

shall transfer the unexpended trust property in the

following order:

(i} under the residuary clause, if any, of the will of

the predeceased spouse against whom the elective share was

taken, as if that predeceased spouse died immediately after

the surviving spouse; or

{ii} to that predeceased spouse's heirs under [section

703."

Section 52. section 72-2-704, MCA, is amended to read:
*72-2-704. Surviving--spouse----allowance-———exemptiens

Effect of election on statutory benefits. A If the right of

election is exercised by or on behalf of the surviving

spouse, t’3-entitied--te the surviving spouse's homestead

allowance, exempt property, and family allowance, if any,

are not charged against bult are in addition to the whether

or--net—--he--electn-to-take-an-eiective-share elective-share

and supplemental elective-share amounts."

Section 53. Section 72-2-705, MCA, is amended to read:

*72-2-705. Augmented estate. (1) (a) As used in this

section, the following definitions apply:

(i) "Bona fide purchaser”" means a purchaser for value

in good faith and without notice of an adverse claim.
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{ii) “Nonadverse party" means a person who does not have
party b

a substantial beneficial interest in the trust or other

property arrangement that would be adversely affected by the

exercise or nconexercise of the power that person possesses

respecting the trust or other property arrangement. A person

having a general power of appointment over property is

congidered to have a beneficial interest in the property.

(iii) "Presently exercisable general power of

appointment” means a power of appeointment under which, at

the time in gquesticon, the decedent by an exercise of the

power could have created an interest, present or future, in

the decedent or the decedent's creditors.

tiv) "Probate estate" means property, whether real or

personal, movable or immovable, wherever situated, that

would pass by intestate pguccession if the decedent died

without a valid will.

(v) "Right to income"” includes a right to payments

under an annuity or similar contractual arrangement.

{vi) "Value of property owned by the surviving spouse at

the decedent's death" and "value of property to which the

surviving spouse succeeds by reason of the decedent's death"

include the commuted value of any present or future interest

then held by the surviving spouse and the commuted value of

amounts payable to the surviving spouse after the decedent's

death wunder any trust, life insurance settlement option,
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annuity contract, public or private pension, disability

compensation, death benefit or retirement plan, or any

similar arrangement, exclusive of the federal social

security system.

(b) As used in subsections (2)(b)tiii) and (2)}(b)(iv},

"transfer" includes an exercise or release of a power of

appointment but does not include a lapse of a paower of

appoeintment.

(2) The augmented estate means-the consists of the sum

(a) the value of the decedent's probate estate, reduced

by funeral and administration expenses, homestead allowance,
family allowances and exemptions, and enforceable claimsy—teo
which-is-added-the-sum-of-the-foitowing-amountas;

{b} the wvalue of the decedent's reclaimable estate,

which is composed of all property, whether real or personal,

movable or immovable, wherever situated, not included in the

+e mebata Af anu ~F tha FAllnwina runac-
to ecrate, T Ny o TR MDY

(i) property, to the extent the passing of the

principal therecf to or for the benefit of any person, other

than the decedent's surviving spouse, was subject to a

presently exercisable general power of appointment held by

the decedent alone, if the decedent held that power

immediately before death or if and to the extent the

decedent, while married to the surviving spouse and during
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the Z-year period preceding the decedent's death, released

that power or exercised that power in favor of any person

other than the decedent or the decedent's estate, spouse, Or

surviving spouse;

(ii) property, to the extent af the decedent 's

unilaterally severable interest therein, held by the

decedent and any other person, except the decedent's

surviving spouse, with right of survivorship, if the

decedent held that interest immediately before death or if

and to the extent_ the decedent, while married to the

surviving spouse and during the 2-year periocd preceding the

decedent's death, transferred that interest to any person

other than the decedent's surviving spouse;

(1ii) proceeds of insurance, including accidental death

benefits, on the life of the decedent payable to any person

other than the decedent's surviving spouse, if the decedent

owned the insurance policy and had the power to change the

e e e e e .- ce .
DCnEricidasy UL Lils idhndusance  poiicy UL 1L e lusuidnoce

policy was subject to a presently exercisable general power

of appointment held by the decedent alone immediately before

death or if and to the extent the decedent, while married to

the surviving spouse and during the 2-year period preceding

the decedent's death, transferred that policy to any person

other than the decedent's surviving spouse; and

t33({iv) the--vatue--of property transferred by the
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decedent to anyeme Aany person other than a bona fide

purchaser by-the-decedent at any time during the decedent's

marriage to the surviving spouse, to or for the benefit of

any person other than the surviving spouse, to-——-the--extent
chat---the--decedent--did--not—-receive--adequate-—and--fuii
consideration—in-money-or-moneyls-werth-for-the-transfers if
the transfer is of any of the following types:

tay(a) any transfer under-whieh to the extent that the

decedent retained at the time of his or during the 2-year

period preceding death the possession or enjoyment of or
right to income from the property;
tby(B) any transfer to the extent that the-decedent

retained at the time of him or during the 2-year period

preceding the decedent's death, the income or principal was

subject to a power, either exercisable by the decedent alone

or in conjuncticn with any other persony--té--revoke--or--to

cansume;--invader-or—diapese—of -the-prineipat or exergisable

by a nonadverse party for his-—own the benefit of the

decedent or the decedent's estate;

tey(C) any transfer whereby of property to the extent

the decedent's contribution to it, as a percentage of Lhe

whole, was made during the 2-year period preceding the

decedent’'s death, by which the property is held at the time

of or during the 2-year period preceding the decedent's

death by the decedent and ancther, other than the decedent's
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surviving spouse, with right of survivorship; or
td3 (D) any transfer made to a donee within-2--years—-of

during the 2-year period preceding the decedent's death of

the-decedent to the extent that the aggregate transfers to
any one donee in any either of the years exceed $37;660
51010003

{c) the value of property to which the surviving spouse

succeeds by reason of the decedent's death, other than by

homestead allowance, exempt property, family allowance,

testate succession, or intestate succession, including the

proceeds of insurance, including accidental death benefits,

on_ the 1life of the decedent and including benefits payable

under a retirement plan in which the decedent was a

participant, exclusive of the federal social security

system; and

(d) the value of property owned by the surviving spouse

at  the decedent's death, reduced by enforceable claims

against that property or that spouse, plus the wvalue of

amounts that would have been includable in the surviving

spouse's reclaimable estate had the spouse predeceased the

decedent, However, amounts that would have been includable

in the surviving spouse's reclaimable estate under

subgsection (2}({b)(iii}) are not valued as if the surviving

spouse were deceased.

+2¥(3) any Any transfer or exercise or release of a
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pOwer of appointment is excluded from the decedent's

reclaimable estate:

fa) to the extent the decedent received adequate and

full consideration in money or money's worth for ° the

transfer, exercise, or release; or

{b) if irrevocably made with the written consent or
joinder of the surviving spouse.
{4) Property is valued as of the decedent's death,

except-—-that but an irrevocable transfer of property given

irrevocably-to-a--denee—-during--trfetime--of--the--decedent

during the 2-year period preceding the decedent's death that

is included in the decedent's reclaimable estate under

subsections {2)(b)(i), {2){b)(ii), and (2)(b}(iv) is valued

as of the date-the-donee-ceme-into-possession-or-enjoyment

iE-thar-occurs-firae time of the transfer. If the terms of

more than one of the proviaions of subsection (2)(b} apply.,

the property ias included in the augmented estate under the

provision that yields the highest value. Por purposes of

this subsection, an *"irrevocable trangsfer of property”

includes an irrevocable exercise or release of a power of

appointment. Nothing--herein--shaii-ecanse-to-be-inctuded-in
the-augmented-estate-any-iife-insurancey-aceident-insurances
joint-nnnuity7“ur—penaian*p&yable—to—a—peraon—etherwtheh—ehe

surviving-spouses

t33--the-vaitue-of-property-owned-by-the-surviving-spouse
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at--the--decedentis--death;-pius--the--valve--sf——-properey
transferred-by-the-spouse-at-any-time-during-marriage—to-any
peraon——other——than--the--decedent-——which-——~woutd--have--been
tneiuvdabie-in-the-spouseis—augmented-estate-tf-the-sorviving
apouse-had-predeceased—che—decedent;-to-the-extent-the-owned
or——transferred-property-is-derived-from-the-decedent-by—any
neans-other-than-testate-or-intestate-soccession-—without--a
futi-—connsideration-—in-money-or-moneyis-werth:-For-purposes
cf-this-subaection:
tay--property-derived-from-the-decedent-inciudes-but--is
not-—iimited--to--any--beneficiai--interest-of-thae-surviving
spouse-in—-a--trust--created--by--the--decedent--during--his
tifetimer—-any--preperty-—-appeinted--teo--the--spouse--by-the
decedentia--exercige—-of--a-—generai--or—--spectat--power--of
appointment-alsc-exerciaabie-in-faver——-of-—atheras——than--the
spouser--any--proceeda--of--insurance-—{tineinding-aceidencai
death-benefitay-cn—-the-iife-of-the-decedent-areributanie——es
premiums--paid-—by-himy-any-iump-sum-immediately-payabie-and
the-commuted-vatuve-of--the-proceeds—-of--annuity——contraces
under---which——-the---decedent--was--the--primary--annnitant
attributablie-to-premiums—paid-by-him;—the-commuted-vaine-—of
anounts——payabie-after—the-decedent*s-death-under-any-pubiic
er-private-pensiony-disabriity-compensationy-death-—benefrey
or-retirement-plany—exctusive-of-the-federat-soctat-security

syscem;-—-by--reason—-of--service--performed-—-or-disabittttes
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incurred-by-the-decedenty-any-property-hetd-ae-the—-time--of
decedentia--death-—by-decedent-and-the-surviving-sponse-with
right—of-sarvivorshipy-any-property--held--by-—-decedent--and
teansferred-by—contract-to-the-surviving-spouse-by-reassn-of
the--decedentis-~deathy——and--the--valne-of-the-share-of-the
surviving-apoust-resukting-frem-rights-in-community-property
in—thia—or-an;—ether—seaee—Earne:iy—owned—with—the—decedent:
Premiuma-paid-by-the-decedentis--empioyery--his——partnery--a
partnership--of--which-he-was-s-member;-or-his-ereditors-are
deemed-to-have-bean-paid-by-the-decedents
tby--preperty-owned-by-—the--spouse--at--the--decedent's
death-—-ia——-vaiued--as—-of--the--date--of--death---Froperty
transferred-by-the-apouse—is-vatued-at-the-time-the-transfer
pecame—irrevocabte-or-ac—-the--decedentis--deathy--whichever
accurred-—-firstr—income-earned-by-incinded-property-prior—to
the-decedentis-death-ia-nee—treated-as-property-derived-£from
the-decedents
tey-~property-owned-by-the-surviving-sponse--as--of--the
decedentta--death-er-previousiy-transferred-by-the-surviving
spouse-is-presumed—to-have-been-derived-£rom--the--decedents
except-—to--the-extent-that-the-surviving-spouse-establishes
that-it-was-derived-from-ancther-sources
f4j—-Par—the~purpose:——oé-—thée~-aection7~—a—-benn—-éide
purehaser—ia-a-purchaser-for-vatue-in-good-faith-and-without

notice-—eof-~any--adverse——claimr--Any-recorded-instrument-:s
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prima-facite-evidence-that-the-transfer-described-therein-was

made—to-a-bona-£ide-purchasers

{5) (a) Although under this section a payment, item of

property, or other benefit is included in the decedent's

reclaimable estate, a payor or other third party is not

liable Eor having made a payment or transferred an item of

property or other benefit tc a beneficiary designated in a

governing instrument, or for having taken any other action

in good faith reliance on the wvalidity of a governing

instrument, upon request and satisfactory proof of the

decedent's death, before the payor or other third party

received written notice from the surviving spouse or

spouse's representative of an intention to file a petition

for the elective share or that a petition for the elective

share has been filed. A payor or other third party is liable

for payments made or cother actions taken after the payor or

other third party received written notice of an intention to

file a petition for the elective share or that a petition

for the elective share has been filed.

(b) The written notice of intention to file a petition

for the elective share cr that a petition for the elective

share has been filed mugt be mailed to the payor's or other

third party's main office or home by certified mail, return

receipt requested, or served upon the payor or other third

party in the same manner as a summons in a civil action.
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Upon receipt of written notice of intention to file a

petition for the elective share or that a petition for the

elective share has been filed, a payor or other third party

may pay any amount owed or transfer or deposit any item of

property held by it to or with the court having jurisdiction

of the probate proceedings relating to the decedent's estate

or, if no proceedings have been commenced, to or with the

court having jurisdiction of probate proceedings relating to

decedents' estates located in the county of the decedent’'s

residence. The court shall hold the funds or item of

property and, upon its determination under 72-2-707{4),

shall order disbursement in accordance with the

determination. If no petition ig filed in the court within

the specified time under 72-2-707(1) or, if filed, the

demand for an elective share is withdrawn under 72-2-707(3),

the court shall order disbursement to the designated

beneficiary. Payments, transfers, or deposits made to or

with the court diacharae the pavor or other third party from

all claims for the value of amounts paid to or items of

property transferred to or deposited with the court.

{c) Upon petition to the probate court by the

beneficiary designated in a governing instrument, the court

may order that all or part of the property be paid to the

beneficiary in an amount and subject to conditions

consistent with this section.
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{6) (a} A person who purchases property from a

recipient for value and without notice or who receives a

payment or other item of property in partial or ful}

satisfaction of a legally enforceable obligation is neither

cbligated under this part to return the payment, item of

property, or Dbenefit nor liable under this part for the

amount of the payment or the value of the item of property

or benefit. However, a person who, not for value, receives a

payment, item of property, or other benefit included in the

decedent's reclaimable estate is obligated to return the

payment, item of property, or benefit or is personally

liable for the amount of the payment or the wvalue of the

item of property or benefit, as provided in 72-2-706.

{b}y If any section or part of any section of this part

is preempted by federal law with respect to a payment, an

item of property, or aany other benefit included in the

decedent's reclaimable estate, a person who, not for wvalue,

receives the payment, item of property, or other benefit is

obligated to return that payment, item of property, or

benefit, or is personally 1liable for the amount of that

payment or the value of that item of property or benefit, as

provided in 72-2-706, to the person who would have been

entitled to it were that section or part of that section not

preempted.”

Section 54. section 72-2-706, MCA, is amended to read:
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»72.2-706. Charging spouse with preperty owned assets
and gifts received -- liability of others for balance of
elective share, (1)} In the proceeding for an elective share,
values-—inciuded-—in-the-augmented-estate-which-pass-or-have
passcd-to—the—surviving-upﬁnse;—or-which—vouid~—huve4~paased
te--tha-spouse-but-were-rensuncedy the following are applied

first to satisfy the eieetive--share elective-share amount

and to reduce or eliminate any contributions due from other

the decedent's probate estate and recipients of transfers

included-in the augmented decedent's reclaimable estates-Por

purpo:es-——oE—~—th£s--~aubseetion;——-the-—eiecbing--spousals
beneficial-interest-in-any-tife-estate-or-in-any-trust-shaii
be-conputed—as—if-north—one-haiﬁ—ef-the-eotn}—vaiue-—of——the
property-aubject—to—the—iiEEvestater-er‘ai—the-trust-eatate?
uniess-—higher-—or—-iower-—vaiues—‘for-—these—-interests—are
estabiished-by-proofr;:

{a) amounts included in the augmented estate that pass

or have passed to the surviving spouse by testate or

intestate succession;

{b) amounts included in the augmented estate under

72-2-705(2}){c):

{c) amounts included in the augmented estate that would

have passed to the spouse but were disclaimed; and

{(d) amounts _included in the augmented estate under

72-2-705(2)(d) up to the applicable percentage thereof, For
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purposes cf this subsection {d), the "applicable percentage"

is twice the elective-share percentage set forth in the

schedule in 72-2-702(1) appropriate to the length of time

the spouse and the decedent were married to each other.

(2) If, after the application of subsection (1), the

elective-share amount is not fully satisfied or the

surviving spouse is entitled to a supplemental

elective-share amcunt, amounts included in the decedent's

probate estate and that portion of the decedent's

reclaimable estate, other than amounts irrevocably

transferred within 2 years before the decedent's death, are

applied first to satisfy the unsatisfied balance of the

elective-share amount or the supplemental elective-share

amount, The decedent's probate estate and that portion of

the decedent's reclaimable estate are applied so  that

liability for the unsatisfied balance of the elective-share

amount or for the supplemental elective-share amount is

eguitably apportioned among the recipients of the decedent's

probate estate and that pocrtion of the decedent's

reclaimable estate in proportion to the value of their

interests therein.

t2¥(3) Remaining-property-of-the--augmented If, after

the application of subsections (1) and (2}, the

elective-share or supplemental elective-share amount is not

fully satisfied, the remaining portion of the decedent's
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reclaimable estate is se applied so that liability for the
unsatisfied balance of the etective-share-of-the-surviving

spouse elective-share or supplemental elective-share amount

is equitably apportioned among the recipients of the

augmented that portion of the decedent's reclaimable estate

in proportion tec the value of their interests therein.
+33(4) Only original transfereecs-from-or-appointees—of

the-decedent-and-their-doneea; recipients of the reclaimable

estate described.in 72-2-705(2)(b) and the donees of the

recipients _of the reclaimable estate to the extent the

donees have the property or its proceedsry are subject—to-the

liable to make a proportiocnal contribution to-—make-—up-—the

toward satisfaction of the surviving spouse's etective-share

of--the--surviving--spouse elective-share ot supplemental

elective-share amount. A persen liable to contribution may

choose to give up the ptoperty——-ttnnaferredv-—to———him

proportional part of the reclaimable estate or to pay +fts

+ha ualne aa nf the time-it-is-constdered-in--computing--the

augmented-estate amount for which the person is liable."

Section 55. Section 72-2-707, MCA, is amended to read:
®72-2-707. Procedure Proceeding for making-ef-election

elective share —— time limit. (1) Ehe-snrviving--speuse-—may

eleck--to--take-~his--etective-share-in-the-augmented-estate

Except as provided in gubsection (2), the election must be

made by filing in the court and mailing or delivering to the
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personal representative, if any, a petition Eor the elective
share within 9 months after the déte of the decedent's death
or within 6 months after the probate of the decedent's will,
whichever 1limitation %ase later expires, The surviving

spouse shall give notice of the time and place set for

hearing to persons interested in the estate and to  the

distributees and recipients of portions of the augmented

estate whose interests will be adversely affected by the

taking of the elective share. Howevery--the--nonpreobate

transfers Except as provided in subsection (2}, the

decedent's reciaimable estcate, described in

72-2-705¢3¥(2)(b), shat:* is not Bbe included within the

augmented estate for the purpose of computing the elective

share if the petition is filed iater more than 9 months
after the decedent's death. The-court-may-—extend--the--time
for-etection-as-it-sees-fit-for-cauvse-shown-by-the-surviving
aspouse-before-the-time-for-etectioan-has-expireds

(2) ¢he--surviving-speunse-shali-give-actice-of-the-time
and-piace-set-£for--hearing-——to-—persons——interested—-in--the
estate-and-te-the-distributees-and-recipients-of-porcions-of
the--augmented--net-estate—whose-interesta—wili-be-adversety
affeceed-by-the—taking--of-—the--elective--share: Within 9

montha after the decedent's death, the surviving spouse may

petition the court for an extension of time for making an

election. If, within 9 months after the decedent’'s death,
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the spouse gives notice of the petition to all persons

jnterested in the decedent's reclaimable estate, the court

for cause shown by the surviving spouse may extend the time

for election. If the court grants the spouse's petition for

an extension, the decedent’'s reclaimable estate, described

in 72-2-705(2)(b), is not excluded from the augmented estate

for the purpose of computing the elective-share and

supplemental elective-share amounts if the spouse makes an

election by filing in the court and mailing or delivering to

the perscnal representative, if any, a petition for the

elective share within the time allowed by the extension.

(3} The surviving spouse may withdraw his a demand for
an elective share at any time before entry of a final
determination by the court.

(4) After notice and hearing, the court shall determine

the amount--of-—the--etective-—share elective-share and

supplemental elective-share amounts and shall order its

payment from the assets of the augmented net estate or by
contribution as appears appropriate under 72-2-706. 1f it
appears that a fund or property included in the augmented
net estate has not come into the possession of the personal
representative or has been distributed by the personal
representative, the court nevertheless shall fix the
liability of any person who has any interest in the fund or

property or who has possession thereof, whether as trustee
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or otherwise. The proceeding may be maintained against fewer
than all persons against whom relief could be scught, but no
person is sybject to contribution in any greater amcunt than
he the person would have been under 72-2-706 if relief had
been secured against all persons subject to contributicn.

{5) The order or judgment of the court may be enforced
as necessary in suit for contribution or payment in other

courts of this state or other jurisdictions."

NEW SECTION. Section 56. Applicable law. This part
applies to the estate of a decedent who dies domiciled in
this state. Rights to homestead allowance, exempt property,
and family allowance for a decedent who dies not domiciled
in this state are governed by the law of the decedent's

domicile at death.

Section 57. section 72-2-801, MCA, is amended to read:

*72-2-801. Homestead allowance. [$3) A decedent's
surviving spouse of--a--decedent-who-was-domicited-in-thias
state is entitled to a homestead allowance of $20,000, 1f
there is no surviving spouse, each minor child and each
dependent child of the decedent is entitled to a homestead
allowance amounting to $20,000y divided by the number of
minor and dependent children of the decedent.

t24 The homestead allowance is exempt €from and has
priority over all claims against the estate.

t3) Homestead allowance ia in addition to any share
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passing to the surviving spouse or minor or dependent child
by the will of the decedent unless otherwise provided, by
intestate succession, or by way of elective share."

Section 58. section 72-2-802, MCA, is amended to read:

"72-2-802. Exempt property. {1} In addition to the
homestead allowance, the decedent's surviving spouse af-a
decedent-who-was-domirecited-in—-this-seate is entitled from
the estate to a value, not exceeding $37568 §$10,000 in
excess of any security interests therein, in household
Eurniture, automobiles, furnishings, appliances, and
personal effects., If there is no surviving spouse, the
decedent's children ef-the-deecedent are entitled jointly to
the same wvalue. If encumbered chattels are selected and if
the value in excess of security interests, plus that of
other exempt property, is less than $37560 $10,000 or if
there is not §375680 $10,000 worth of exempt property in the
estate, the spouse or children are entitled to other assets
of the estate, if any, to the extent necessary to make up
the $3,566 $10,000 value.

+2) Rights to exempt property and assets needed to make
up a deficiency of exempt property have priority over all
claims against the estate, exeept-that but the right to any
asgsets tc make up a deficiency of exempt property shati
abate abates as necessary to permit prier earlier payment of

homestead allowance and family allowance.
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t3% These rights are in addition to any benefit or
share passing to the surviving spouse or children by the
decedent's will of-the-decedent unless otherwise provided,
by intestate succession, or by way of elective share."

Section 59. Ssection 72-2-803, MCA, is amended to read:

*"72-2-803. Family allowance. (1) In addition to the
right to homestead allowance and exempt property, if--the
decedent——-was--domiciited-—in——this--state; the dJdecedent's
surviving spouse and minor children whom the decedent was
obligated to support and children who were in fack being
supported by him the decedent are entitled tc a reascnable
allowance in money out of the estate for their maintenance
during the period of administration, which allowance may not
continue for longer than 1 year if the estate is inadequaie
to discharge allowed claims. The allowance may be paid as a
lump gum or in periodic installments.

t2% It is payable to the surviving spouse, if living,
tor the use of the surviving spouse and minor and dependent
children, otherwise to the children or persons having their
care and custodyr;. Dbut-—in--ease--any If a minor child or
dependent child is not living with the surviving spouse, the
allowance may be made partially to the child or his the
child's guardian or other person having his the child's care
and custody and partially to the spouse, as their needs may

appear.
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+3} The family allowance is exempt from and has
priority over all claims but-net-over except the homestead
allowance.

t43(2) The family allowance is not chargeable against
any benefit or share passing to the surviving spouse or
children by the will of the decedent unless otherwise
provided, by intestate succession, or by way of elective
share.

+53 The death of any person entitled to family
allowance terminates his the right to allowances not yet
paid."

Section 60. Section 72-2-804, MCA, is amended to read:

'i2—2-804. Source, determination, and documentation.
(1) If the estate is otherwise sufficient, property
specifically devised &s may not be used to satisfy rights to
homestead and allowance or exempt property. Subject to this
restriction, the surviving spouse, the guardians of ¢the
minor children, or children who are adults may select
property of the estate as homestead allowance and exempt
property. The personal representative may make theae those
selections. if the surviving spouse, the children, or the
guardians of the minor children are unable or fail to dc so
within a reasonable time or if there are is no guardians
guardian of ¢he a minor chiidren child. The personal

representative may execute an instrument or deed of
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distribution to establish the ownership of property taken as
homestead allowance or exempt property. He The personal
representative may determine the family allowance in a lump
sum not exceeding $65606 $18,000 or periodic installments
not exceeding $566 §1,500 per month for 1 year and may
disburse funds of the estate in payment of the family
allowance and any part of the homestead allowance payable in
cash.

t2¥ The personal representative or any interested
person aggrieved by any selection, determination, payment,
proposed payment, or failure to act under this section may
petition the court for appropriate relief, which reitef may
provide include a family allowance iarger-or-smaiier other
than that which the personal representative determined or
could have determined.

(2} If the right to an elective share is exercised on

behalf of a surviving spouse who is an incapacitated person,

the personal representative may add any unexpended portions

payable under the homestead allowance, exempt property, and

family allowance to the trust established under

72-2-703¢(2)."

NEW SECTION. Section 61. Scope. In the absence of a
finding of a contrary intention, the rules of construction
in [{sections 61 through 72} control the construction of a

governing instrument. The rules of construction in [sections
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61 through 721 apply to a governing instrument of any Lype,
except as the application of a particular section is limited
by its terms to a specific type or types of provision or

governing instrument.

NEW SECTION. Section 62. Requirement of survival by
one hundred twenty hours. (1) For the purposes of chapters 1
through 5, except for purposes of [sections 101 through 112}
and except as provided in subsection (4), an individual who
is not established by clear and convincing evidence to have
survived an event, including the death of another
individual, by 120 hours is considered to have predeceased
the event.

{(2) Except as provided in subsection (4) and except for
a sBecurity registered in beneficiary form {TOD) under
[sections 103 through 112), for purposes of a provision of a
governing instrument that relates to an individual surviving
an event, including the death of another individuai, an

P me e - . . S L. o.mvto_a_a . PP
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nvincing
evidence to have survived the event by 120 hours is
considered to have predeceased the event.

{3) (a) Except as provided in subsection (4), if:

(i) it is not established by clear and convincing
evidence that cone of two co-owners with right of
survivorship survived the other co-owner by 120 hours,

one-half of the property passes as if one had survived by
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120 hours and one-half as if the other had survived by 120
hours; and

(ii1) there are more than Ltwo co-owners and it is not
established by clear and convincing evidence that at least
one of them survived the others by 120 hours, the property
passes in the proportion that one bears to the whole number
of co-owners.

{(b) For the purposes of this subsection (3), "co-owners
with right of survivorship" includes joint tenants, tenants
by the entireties, and other cc-owners of property or
accounts held under circumstances that entitle one or more
to the whole of the property or account on the death of the
other or others.

{4) This section does not apply if:

{a}) the governing instrument contains language dealing
explicitly with simultaneous deaths or deaths in a common
disaster and that language is operable under the facts of
the case;

(b) the governing instrument expressly indicates that
an individual is not required to survive an event, including
the death of another individual, by any specified period ot
expressly requires the individual to survive the event by a
specified period;

{c) the imposition of a 120-hour regquirement of

survival would cause a neonvested property interest or a
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power of ’appointment to fail to qualify for validity under
70-1-B02(1l)(a), {(2){a), or (3)(a) or to become invalid under
70-1-802(1)(b), (2)}{b), or {(3)(b); or

{d) the application of this section to multiple
governing instruments would result in an unintended failure
or duplication of a disposition.

{5) (a) A payor or other third party is not liable for
having made a payment or transferred an item of property or
any other benefit to a beneficiary designated in a governing
instrument who, under this section, is not entitled to the
payment or item of property, or for having taken any other
action in good faith reliance on the beneficiary's apparent
entitlement under the terms of the governing instrument,
before the payor or other third party recelived written
notice of a claimed lack of entitlement under this section.
A payor or other third party is liable for a payment made or
other action taken after the payor or other third party
received written notice of a claimed lack of entitlement
under this section.

{b) Written notice of a claimed lack of entitlement
under subsection (5){(a) must be mailea to the paycr's or
other third party's main office or home by certified mail,
return receipt requested, or served upon the payor or other
third party in the same manner as a summens in a civil

action. Upon receipt of written notice of a claimed lack of
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entitlement under this section, a payor or other third party
may pay any amount owed or transfer or deposit any item of
property held by it to or with the court having jurisdiction
of the probate proceedings relating to the decedent's estate
or, 1if no proceedings have been commenced, to or with the
court having jurisdiction of probate proceedings relating to
decedents' estates located in the county of the decedent's
residence. The court shall hold the funds or item of
property and, upon its determination under this section,
shall order disbursement in accordance with the
determination. Payments, transfers, or deposits made to or
with the court discharge the payor or other third party from
all claims for the value of amounts paid to or items of
property transferred to or deposited with the court.

{(6) [(a) A person who purchases property for value and
without notice or who receives a payment or other item of
property in partial or full satisfaction of a legally
enforceable obligation is neither obligated under this
section to return the payment, item of property, or benefit
nor liable under this section for the amount of the payment
or the value of the item of property or benefit. However, a
person who, not for wvalue, receives a payment, item of
property, or other benefit to which the person is not
entitled under this section 1is obligated to return the

payment, item of property, or benefit, or is personally
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liable for the amount of the payment or the wvalue of the
item of property or benefit, to the person who is entitled
to it under this section.

(b) If this section or any part of this section is
preempted by federal law with respect to a payment, an item
of property, or any other benefit covered by this section, a
person who, not for value, receives the payment, item of
property, or other benefit to which the person is not
entitled under this section is obligated to return the
payment, item of property, or benefit, or is personally
liable for the amount of the payment or the value of the
item of property or benefit, to the person who would have
been entitled to it were this section or part of this

section not preempted.

NEW SECTION, Section 63. Power of appointment —-
meaning of specific reference requirement. If a governing
instrument creating a power of appointment expressly
requires that the wpower be exercised hy a reference. an
express reference, or a specific reference to the power or
its source, it is presumed that the donor's intention, in
requiring that the dconee exercise the power by making
reference to the particular power or to the creating
instrument, was to prevent an inadvertent exercise of the

power.

NEW SECTION. Section 64. class gifts construed to
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accord with intestate succession. (1) Adopted individuals
and individuals born cut of wedlock and their respective
descendants if appropriate to the class are included in
class gifts and other terms of relationship in accordance
with the rules for intestate succession. Terms of
relationship that do not differentiate relatioaships by
blood from those by affinity, such as "uncles", "aunts”,
*nieces", or "nephews”", are construed to exclude relatives
by affinity. Terms of relationship that do not differentiate
relationships by the half blood from those by the whole
blood, such as "brothers”, "sisters", "nieces”, or
"nephews", are construed to include both types of
relationships.

{2) 1In addition to the requirements of subsecticn (1),
in construing a dispositive provision of a transferor who is
not the natural parent, an individual born to the natural
parent is not considered the child of that parent unless the
individual 1iwad whila 2 minar 22 2 rogo 1
household of that natural parent or of that parent's parent,
brother, sister, spouse, or surviving spouse.

(3) In addition to the requirements of subsection (1),
in construing a dispositive provision of a transferor wha is
not the adopting parent, an adopted individual is not
considered the c¢hild of the adopting parent unless the

adopted individual lived while a minor, either before or
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after the adoption, as a regular member of the household of

the adopting parent.

NEW SECTION. Section 65. Life insurance -- retirement
plan -- account with POD déaignation -— transfer-on-death
registration —— deceased beneficiary. (1) As used in this
section, the following definitions apply:

{a) "Alternative beneficiary designation" means a
beneficiary designation that is expressly created by the
governing instrument and that under the terms of the
governing instrument may take effect instead of another
beneficiary designation on the happening of one or more
events, including survival of the decedent or failure to
survive the decedent, whether an event is expressed in
condition-precedent, condition-subsequent, or any other
form.

(b) "Beneficiary” means the beneficiary of a

beneficiary designation and includes:

{i} a class member if the beneficiary designation is in.

the form of a class gift; and

{ii) an individual or class member who was deceased at
the time the beneficiary designation was executed as well as
an individual or class member who was then living but who
failed to survive the decedent.

(¢) “Beneficiary designation" includes an alternative

beneficiary designation and a beneficiary designation in the
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form of a class gift.

{d) ¥Class member” includes an individual who fails to
survive the decedent but who would have taken under a
beneficiary designation in the form of a class gift had the
individual survived the decedent.

(e) *"Stepchild* means a c¢hild of the decedent's
surviving, deceased, or former spouse but not a c¢hild of the
decedent.

(£) "Surviving beneficiary"” or' “surviving descendant"
means a beneficiary or a descendant who neither predeceased
the decedent nor is considered to have predeceased the
decedent under [section 62]).

(2) If a beneficiary fails to survive the decedent and
is a grandparent, a descendant of a grandparent, or a
stepchild of the decedent, the following provisioné apply:

(a) Except as provided 1in subsection {(2)(d)}, if the
beneficiary designation is not in the form of a c¢lass gift
and the deceased beneficiary leaves surviving descendants, a
substitute gift is created in the beneficiary's surviving
descendants. They take by representation the property to
which the beneficiary would have been entitled had the
beneficiary survived the decedent.

{b) Bxcept as provided in subsection (2)(d), if the
beneficiary designation is in the form of a class gift,

other than a beneficiary designation to "issue",

-110- SB 119



L' - B - BN )

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0113/03

"descendants”, “heirs of the body", "heirs", "next of kin",
"relatives", or “family" or a class described by language of
similar import, a substitute gift is created in the deceased
beneficiary or beneficiary's surviving descendants. The
property to which the beneficiaries would have been entitled
had all of them survived the decedent passes Lo the
surviving beneficiacries and the surviving descendants of the
deceased beneficiaries. Each surviving beneficiary takes the
share to which the surviving beneficiary would have been
entitled had the deceased beneficiaries survived the
decedent. Each deceased benefigiary's surviving descendants
who are substituted for the deceased beneficiary take by
representation the share to which the deceased beneficiary
would have been entitled had the deceased beneficiary
survived the decedent. For purposes of this subsection (b),
“deceased beneficiary” means a class member who failed to
survive the decedent and 1left one or more surviving
descendants.

[e) For the purposes of [section 61), words cof
survivorship, such as in a beneficiary designation to an
individual "if the individual survives me" or in a
beneficiary designation to *"my surviving children®, are not,
in the absence of additional evidence, a sufficient
indication of an intent contrary to the application of this

section.
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{d) If a governing instrument creates an alternative
beneficiary designation with respect to a beneficiary
designation for which a substitute gift is created by
subsection (2)(a) or (2)}(b), the substitute gift is
superseded by the alternative beneficiary designation only
if an expressly designated beneficiary of the alternative
beneficiary designation is entitled to take.

(3) If, under asubsection (2), substitute gifts are
created and not superseded with respect to more than one
beneficiary designation and the beneficiary designations are
alternative beneficiary designations, one to the other, the
determination of which of the substitute gifts takes effect
is resolved as follows:

(a) Except as provided in subsection (3)(b), the
property passes under the primary substitute gift.

(b) If there is a younger—-generation beneficiary
designation, the property passes under tﬁe
younger—generation substitute gift and not under the primary
substitute gift.

{c) As used in this subsection (3), the following
definitions apply:

(i) "Primary beneficiary designation"® means the
beneficiary designation that would have taken effect had all
the deceased beneficiaries of the alternative beneficiary

designations who left surviving descendants survived the
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decedent.

{ii) “Primary substitute gift" means the sBubstitute gift
created with respect to the primary beneficiary designation.

(iii) "Younger-generation beneficiary designation” means
a beneficiary designation that:

{A) is to a descendant of a beneficiary of the primary
beneficiary designation;

(B)y is an alternative beneficiary designation with
respect to the primary beneficiary designation;

(C) 1is a beneficiary designation for which a substitute
gift is created; and

(D) would have taken effect had all the deceased
beneficiaries who left surviving descendants survived the
decedent except the deceased beneficiary or beneficiaries of
the primary beneficiary designation.

(iv) "Younger-generation substitute gift" means the
substitute gife created with respect ta the
younger—generation beneficiary designation.

(4) (a) A payor is protected from liability in making
payments under the terms of the beneficiary designation
until the payor has received written notice of a claim to a
substitute gift under this section. Payment made before the
receipt of written notice of a claim to a substitute gift
under this section discharges the payor, but not the

recipient, from all claims for the amounts paid. A payor is
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liable for a payment made after the payor has received
written notice of the claim, A recipient is liable for a
payment received, whether or not written notice of the claim
is given.

(b) The written notice of the claim must be mailed to
the payor's main office or home by certified mail, return
receipt requested, or served upon the payor in the same
mannér as a summons in a civil action. Upon receipt of
written notice of the claim, a payor may pay any amount owed
by it to the court having jurisdiction of the probate
proceedings relating to the decedeant's estate or, if no
proceedings have been commenced, to the court having
Jurisdiction of probate proceedings relating to decedents'
estates located in the county of the decedent's residence.
The court shall hold the funds and, upon its determination
under this section, shall order disbursement in accordance
with the determination, Payment made to the court discharges
the payor from all claims for the amcunts paid.

(5) (a} A person who purchases property for value and
without notice or who receives a payment or other item of
property in partial or full satisfaction of a legally
enforceable obligation is neither obligated under this
section to return the payment, item of property, or benefit
nor liable under this section for the amount of the payment

or the value of the item of property or benefit, However, a

-114- 8B 119



o W N

o

11
12
13
14
15

16

20
21
22
23
24

25

SB 0119/03

person who, not for value, receives a payment, item of
property, or other benefit to which the person 1is not
entitled wunder this section is obligated to return the
payment, item of preperty, or benefit, or 1is peisonally
liable for the amount of the payment or the value of the
item of property or benefit, to the person who 1is entitled
to it under this section.

{b) If this section or any part of this section is
preempted by federal law with respect to a payment, an item
of property, or any other benefit covered by this section, a
person who, not for value, receives the payment, item of
property, or other benefit teo which the person 1s not
entitled under this section 1is obligated to return the
payment, item of property, or benefit, or is personally
liable for the amount of the payment or the value of the
item of property or benefit, to the person who would have
been entitled to it were this section or part of this

cogtion not praasmntad
- D

NEW SECTION. Seaction 66. Survivorship with respect to
future interests under terms of trust -- substitute takers.
{1) As used in this section, the following definitions
apply:

fa) "Alternative future interest" means an expressly
created future interest that may take effect in possession

or enjoyment instead of another future interest on the
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happening of one or more events, including survival of an
event or failure to survive an event, whether an event is
expressed in condition-precedent, condition-subsequent, or
any other form. A residuary clause in a will does not create
an alternative future interest with respect tc a future
interest created in a nonresiduary devise in the will,
whether or not the will specifically provides that lapsed or
failed devises are to pass under the residuary clause.

{b) "Beneficiary" means the beneficiary of a future
interest and includes a class member if the Efuture interest
is in the form of a class gift.

(c}y "Class member” includes an individual wheo fails to
survive the distribution date but who would have taken under
a future interest in the form of a class gift had the
individual survived the distribution date.

{d) “pistribution date" with respect to a future
interest means the time when the future interest is to take
effect in possession or enjoyment., The distribution date
need not occur at the beginning or end of a calendar day,
but may occur at a time during the course of a day.

{e) "Future interest" includes an alternative future
interest and a future interest in the form of a class gift.

(f) "Future interest under the terms of a trust" means
a future interest that was created by a transfer creating a

trust or to an existing trust or by an exercise of a power
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of appointment to an existing trust that directs the
continuance. of an existing trust, designates a beneficiary
of an existing trust, oOr creates a trust.

(g) "Surviving beneficiary" or "surviving descendant”
means a beneficiary or a descendant who neither preéeceased
the distribution date nor is considered to have predeceased
the distribution date under [section 62].

(2) A future interest under the terms of a trust is
contingent on the beneficiary surviving the distribution
date, If a beneficiary of a future interest under the terms
of a trust fails to survive the distribution date, the
following provisions apply:

{a) Except as provided in subsecpion (2){(d), if the
future interest is not in the form of a class gift and the
deceased beneficiary leaves surviving descendants, a
substitute gift is created in the beneficiary's surviving
descendants. They take by representation the property to
which the béneficiary would have been entitled had the
beneficiary survived the distribution date.

{b) Except as provided in subsection (2){d), Lf the
future interest is in the form of a c¢lass gift, other than a
future interest to “issue", "descendants", ‘"heirs of the
body"”, "heirs”, "next of kin", "relatives", or "family" or a
class described by language of similar import, a substitute

gift is created in the deceased beneficiary or beneficiary's
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surviving descendants. The property to which the
beneficiaries would have been entitled had all of them
survived the distribution date passes to the surviving
beneficiaries and the surviving descendants of the deceased
beneficiaries. Each surviving beneficiary takes the share to
which the surviving beneficiary would have been entitlied had
the deceased bheneficiaries survived the distribution date.
Each deceased beneficiary's surviving descendants who are
substituted for the deceased beneficiary take by
representation the share to which the deceased beneficiary
would have been entitled had the deceased beneficiary
survived the distribution date. For purposes of this
subsection ({2), “deceased beneficiary" means a class member
who failed to survive the distribution date and left one or
more surviving descendants.

{¢c) For the purposes of [section 61)], words «of
survivorship attached to a future interest are not, in the
absence of additional evidence, a sufficient indication of
an intent contrary to the application of this secticn. Words
of survivorship include words of survivorship that reliate to
the distribution date or to an earlier or an unspecified
time, whether those words of survivorship are expressed in
condition-precedent, conditicon-subsequent, or any other

Eorm.

(d) I1f a governing instrument creates an alternative
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future interest with respect to a future interest for which
a substitute gift is created by subsection (2){a) or {2)(b),
the substitute gift is superseded by the alternative future
interest only if an expressly designated beneficiary of the
alternative future interest is entitled to take in
possession or enjoyment.

(3) 1If, under subsection (2), substitute gifts are
created and not superseded with respect to more than one
future interest and the future interests are alternative
future interests, one to the other, the determination of
which of the substitute gifts takes effect 1is resolved as
follows:

(a) Except as provided in subsection (3)(b), the
property passes under the primary substitute gift.

tby TIf there is a younger—generation future interest,
the property passes under the younger-generation substitute
gift and not under the primary substitute gifvt.

{ec) As used in this subsection (3), iue icilowing
definitions apply:

(i) "Primary future interest” means the Efuture interest
that would have taken effect had all the deceased
beneficiaries of the alternative future interests who left
surviving descendants survived the distribution date.

{ii) “Primary substitute gift"” means the substitute gift

created with respect to the primary future interest.
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{iii) *"Younger-generation future interest"” means a
future interest that:

{R} 1is to a descendant of a beneficiary of the primary
future interest;

tB) is an alternative future interest with respect to
the primary future interest;

(C) 1is a future interesat for which a substitute gift is
created; and

(D) would bhave taken effect had all the deceased
beneficiaries who left surviving descendants survived the
distribution date except the deceased beneficiary or
beneficiaries of the primary future intereat.

(iv) "Younger-generation substitute gift" means the
substitute gift created with respect to the
younger-generation future interest.

(4) If, after the application of subsections (2) and
(3), there is no surviving taker, the property passes in the
followina order:

{a) if the trust was created in a nonresiduary devise
in the transferor's will or in a codicil to the transferor's
will, the property passes under the residuary clause in the
transferor's will. For purposes of this section, the
residuary clause iz treated as creating a future interest

under the terms of a trust.

(b} if no taker is produced by the application of
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subsection (4)(a), the property passes to the transferor's
heirs under ([section 70].

NEW SECTION. Section 6?. Class gifts to "descendants™,
“issue”, or “heirs of the body" —— form of distribution if
none specified. If a claas gift in favor of "descendants”,
“issue™, or "heirs of the body" does not specify the manner
in which the property is to be distributed among the class
members, the property is distributed among the class members
who are 1living when the interest 1is to take effect in
possession or enjoyment in such shares as they would receive
under the applicable law of intestate succession if the
designated ancestor had then died intestate owning the

subject matter of the class gift.

NEW SECTION. Section 6B. Representation —- per capita
at each generation —-- per stirpes. (1} As used in this
section, the following definitions apply:

{a) “Deceased child" or "deceased descendant” means a
child or a descendant who either predeceased the
distribution date or is considered to have predeceased the
distribution date under {section 62]).

(b} "Distribution date", with respect to an interest,
means the time when the interest is to take effect in
possession or enjoyment, The distribution date need not
occur at the beginning or end of a calendar day but may

occur at a time during the course of a day.
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{c) "Surviving ancestor", "surviving child", or

" -
surviving dJescendant® means an ancestor, a chiid, or a

descendant who neither predeceased the distribution date nor
is considered to have predeceased the distribution date

under [section £2].

t2) (a) I1f an---appiicabie--statute——-or a governing
instrument calls for property to be distributed Uy

representationf--or ‘“per capita at each generation®, the

property is divided into as many equal shares as there are;

(i} surviving descendants in the generaticn npearest to

the designated ancestor that contains one or more surviving

descendants; and

(ii) deceased descendants in the same generation who

left surviving descendants, if any.
(b) Each surviving descendant in the nearest generation
is allocated one share. The remaining shares, if any, are

combined and then divided in the same manner among the

surviving descendants of the deceased descendants as if the

surviving descendants who were allocated a share and their

surviving descendants had predeceased the distribution date.

{3) {a) If AN APPLICABLE STATUTE OR a governing

instrument calls for property to be distributed "BY

REPRESENTATION" OR ‘“per

stirpes”, the property is divided

into as many equal shares as there are:

(i) surviving children af the designated ancestor; and
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{ii) deceased children who left surviving descendants.

(b) EBach surviving child is allocated one share. The
share of each deceased child with surviving descendants is
divided in the same manner, with subdivision repeating at
each succeeding generation until the property is fully
allocated among surviving descendants.

(4) For the purposes of subsections (2) and (3), an
individual who is deceased and left no surviving descendant
is disregarded and an individual who leaves a surviving
ancestor who is a descendant of the designated ancestor is

not entitled to a share.

NEW SECTION. Section 69. wWorthier title doctrine
abolished. The doctrine of worthjer title is abolished as a
rule of law and as a rule of construction. Language in a
governing instrument describing the beneficiaries of a
disposition as the transferor's “heirs”, *“heirs at law",
"next of kin", *distributees", "relatives", or "family" or

[ PSR,

lauguaye ol simiia: 1agpoii 3585 Ao

er
(4]

- —r e ok el
I ProowempT iy

create a reversionary interest in the transferor.

NEW SECTION. Section 70. Future interests in “heirs*®
and like. If an applicable statute or a governing instrument
calls for a Future distribution te or creates a future
interest in a designated individual's "heirs", "heirs at
law", "next of kin", "“relatives®, or "family" or language of

similar import, the property passes to those persons,
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including the state under 72-2-207, and in such shares as
would succeed to the designated individual's intestate
estate under the intestate succession law of the designated
individual's domicile in effect at the time the disposition
is to take effect in possession or enjoyment as if the
designated individual died at that time. If the designated
individual's surviving spouse is living but is remarried at
the time the disposition is to take effect in possession or
enjoyment, the surviving spouse 1is not an heir of the

designated individual,

NEW SECTION. Section 71. Revocation of probate and
nonprobate tranafers by divorce -- no revocation by other
changes of circumstances. (1) As used in this section, the
following definitions apply:

{a) “"Disposition or appointment of property" includes a
transfer of an item of property or any other benefit to a
beneficiary designated in a governing instrument.

(hl "RNiwvarrs Ar annnlimant maana any Aivarra
annulment, or dissolution or declaration of invalidity of a
marriage that would exclude the spouse as a surviving spouse
within the meaning of 72-2-103. A decree of separation that
does not terminate the status of husband and wife is not a
divorce for purposes of this section.

{c) "bivorced individual™ includes an individual whose

marriage has been annulled.
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{(d) “Governing instrument" means a governing instrument
executed by the divorced individual before the divorce or
annulment of the individual's marriage to the individual's
former spouse.

(e) "Relative of the divorced individual's former
spouse"” means an individual who is related to the divorced
individual's former spouse by blood, adoption, «ar affinity
and who, after the divorce or annulment, is not related to
the divorced individual by bloed, adoption, or affinity.

(£} "Revocable", with respect to a disposition,
appointment, provision, or nomination, means one under which
the divorced individual, at the time of the divorce or
annulment, was alone empowered, by law or under the
governing instrument, to cancel the designation in favor of
the individual's former spouse or former spouse's relative,
whether or not the divorced individual was then empowered to
designate the divorced individual in place of the
individual's former spouse or in place of the former
spouse's relative and whether or not the divorced individual
then had the capacity to exercise the power.

(2) Except as provided by the express terms of a
governing instrument, a court order, cr a contract relating
to the division of the marital estate made between the
divorced individuals before or after the marriage, divorce,

or annulment, the divorce or annulment of a marriage:
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fa) revokes any revocable:

ti) disposition or appointment of property made by a
divorced individual to the individual‘'s former spouse in a
governing instrument and any disposition or appointment
created by law or in a governing instrument to a relative of
the divorced individual's former spouse;

{1i) provision in a governing instrument conferring a
general or nongeneral power of appointment on the divorced
individual's former spouse or on a relative of the divorced
individual's former spouse; and

(iii) nomination in a governing instrument that
nominates a divorced individual's former spouse or a
relative of the divorced individual's former spouse to serve
in any fiduciary or representative capacity, including a
perscnal representative, executor, trustee, conservator,
agent, or guardian; and

(b) severs the interests of the former spouses in
property held by them at the time of the divorce or
annulment as Jjoint tenants with the right of survivorship
and transforms the interests of the former spouses into
tenancies in common.

(3) & severance under subsection (2)(b) does not affect
any third-party interest in property acquired for value and
in good faith reliance on an apparent title by survivorship

in the survivor of the former spouses unless a writing
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declaring the severance has been noted, registered, filed,
or recorded in records appropriate to the kind and location
of the property, which records are relied upon, in the
ordinary course of transactions involving such property, as
evidence of ownership.

{(4) Provisions of a governing instrument that are not
revoked by this section are given effect as if the former
spouse and relatives of the former spouse disclaimed the
revoked provisions or, in the case of a revoked nomination
in a fiduciary or representative capacity, as if the former
spouse and relatives of the former spouse died immediately
before the divorce or annulment.

(5) Provisions revoked solely by this section are
revived by the divorced individual's remarriage to the
former spouse or by a nullification of the divorce or
annulment.

{6} No change of circumstances other than as described
in this section and in 72-2-104 effects a revocation.

{(7) (a) A payor or other third party is not liable for
having made a payment or transferred an item of prﬁperty or
any other benefit to a beneficiary designated in a governing
instrument affected by a divorce, annulment, cor remarriage,
or for having taken any other action in good faith reliance
on the wvalidity of the governing instrument, before the

payor or other third party received written notice of the
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divorce, annulment, or remarriage. A payor or other third
party is liable for a payment made or other action taken
after the payor or other third party received written notice
of a claimed forfeiture or revocation under this section.
(b) Written notice of the divorce, annulment, or
remarriage under subsection (7){a) must be mailed to the
payor's or other third party's main office or home by
certified mail, return receipt reguested, or served upon the
payor or other third party in the same manner as a summons
in a «civil acticn. Upon receipt of written notice of the
divorce, annulment, or remarriage, a payer or other third
party may pay any amount owed or transfer or deposit any
item of property held by it to or with the court having
jurisdiction of the probate proceedings relating to the
decedent's estate or, if no proceedings have been commenced,
to or with the court having jurisdiction of probate
proceedings relating to decedents' estates located in the
county of the decedent's residence. The court shall hold the
funds or item of property and, upon its determinaticon under
this section, shall order disbursement or transfer in
accordance with the determination. Payments, transfers, or
deposits made to or with the court discharge the payor or
other third party from all claims for the wvalue of amcunts
paid to or items of property transferred to or deposited

with the eourt.
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(8) (a) A pe:son' who purchases property from a former
spouse, relative of a former spouse, or any other person for
value and without notice or who receives from a former
spouse, relative of a former spouse, or any other person a
payment or other item of property in partial or full
satisfaction of a legally enforceable obligaticn is neither
obligated under this section to return the payment. item of
property, or benefit nor liable under this section for the
amount of the payment or the value of the item of property
or benefit. However, a former spouse, relative of a former
spouse, or other person who, not for value, received a
payment, item of property, or other benefit to which that
person is not entitled under this section is obligated to
return the payment, item of property, or benefit, or is
personally liable for the amount of the payment or the value
of the item of property or benefit, to the person who is
entitled to it under this section.

{b) If this section or any part of this section is
preempted by federal law with respect to a payment, an item
of property, or any other benefit covered by this section, a
former spouse, relative of the former spouse, or any other
person who, not for value, received a payment, item of
property, or other benefit to which that person is not
entitled under this section is obligated to return that

payment, item of property, or benefit, or is perscnally
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liable for the amount of the payment or the value of the
item of property or benefit, to the person who would have
been entitled to it were this section or part of this

section not preempted.

NEW SECTION. Section 72. Honorary trusts -- trusts for
pets. (1) A trust for a noncharitable corporation or
unincorporated society or for a lawful noncharitable purpaose
may be performed by the trustee for 21 years but no longer,
whether or not there is a beneficiary who can seek the
trust's enforcement or termination and whether or not the
terms of the trust contemplate a longer duration,

{2} Subject to the provisions of this subsection, a
trust for the care of a designated domestic or pet animal
and the animal's offspring is wvalid. Except as expressly
provided otherwise in the trust instrument, the following
provisions apply:

(a) No pertion of the principal or income may be
converted to the uae of the trustee or to any use other than
for the benefit of a covered animal.

(b} The trust terminates at the earlier of 21 years
after the trust was created or when no 1living animal is
covered by the trust,

{c) Upon termination, the trustee shall transfer the
unexpended trust property in the following order:

(i) as directed in the trust instrument;
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(ii) if the trust was created in a nonresiduary c¢lause
in the transferor's will or in a codicil to the transferor's
will, under the residuary clause in the transferor's will:
and

(iii) if no taker is produced by the application of
subsection (2){c)(i) or (2¥{c){ii}), to the transferor's
heirs under [section 70]).

(d} For the purposes of [secticn 66)], the residuary
clause is treated as creating a future interest under the
terms of a trust.

{e) The intended use of the principal or income may be
enforced by an individual designated for that purpose in the
trust instrument or, if none, by an individual appointed by
a court upon application to it by an individual.

{£) Except as ordered by the court or required by the
trust instrument, no filing, report, registration, periodic
accounting, separate maintenance of funds, appointment, or
fee is required by reascn of the existence of the fiduciary
relationship of the trustee,

(g) A governing instrument must be liberally construed
to bring the tranafer within the applicability of this
section, to presume against the merely precatory or honcrary
nature of the disposition, and tc carry out the general
intent of the transferor. Extrinsic evidence is admissible

in determining the transferor's intent.
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(h) A court may reduce the amount of the property
transferred if it determines that that amcunt substantially
exceeds the amount required for the intended use. The amount
of the vreduction, if any, passes as unexpended trust
property under subsection (2){c).

(i) 1f no trustee is designated or no designated
trustee is willing or able to serve, a court shall name a
trustee. A court may order the transfer of the property to
another trustee if required to ensure that the intended use
is carried out and if no successor trustee is designated in
the trust instrument or if no designated successor trustee
agrees to serve or is able to serve. A court may also. make
such other orders and determinations as are advisable to
carry out the intent of the transferor and the purpose of
this section,

Section 73. section 72-3-212, MCA, is amended to read:

"72-3-212. Informal probate —— clerk to make findings.
In an informal proceedina for original orobate of a will.
the clerk shall determine whether:

(1) the application is complete;

{(2) the applicant has made ocath or atfirmation that the
statements contained in the application are true to the best

of his the applicant's knowledge and belief;

{3} the applicant appears from the application to be an

interested perscn as defined in 72-1-103¢2%%;
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(4) on the basis of the statements in the application,
venue is proper;

{S) an original, duly executed, and apparently
unrevoked will is in the clerk's possession;

{6} any notice required by 72-3-106 has been given and
that the application is not within 72-3-213(%); and

{7) it appears from the application that the time limit

for original probate has not expired.™

Section 74. Section 72-3-213, MCA, is amended to read:

“72-3-213. Rules for grant or denial of informal
probate. (1) A will whieh that appears to have the required
signatures and whiek that contains an attestation clause
showing that requirements of execution under 72-2-3027
?2-2-3837 or 72-2-306 have been met shaii must be probated
without further proof. In other cases the clerk may assume
execution if the will appears to be properly executed; or he
may accept a sworn statement or affidavit of any person
having knowledge of the circumstances of execution, whether
or not the person was a witness to the will.

{2) The application shait mnust be denied if it
indicates that a personal representative has been appcinted
in another county of this state or, except as provided in
subsection (3) betew, if it appears that this or another
will of the decedent has been the subject of a previous

probate order.
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(3) Informal probate of a will whieh that has been
previously probated elsewhere may be granted at any time
upon written application by any interested person, together
with deposit of an authenticated copy of the will and of the
Statement probating it from the office or court where it was
first probated,

(4} A will from a place which that does not provide for
probate of a will after death and which that is not eligible
for probate under 72-3-212 may be probated in this state
upon receipt by the clerk of a duly authenticated copy of
the will and a duly authenticated certificate of its 1legal
custodian that the copy filed is a true copy and that the
will has become operative under the law of the other place.

(3) Application for informal probate whieh that relates
to one or more of a known series of testamentary inStruments
(cther than a will and one or more codicils to the willy,
the latest of which does not expressly revoke the earlier,

shaltt must be declined.*
Section 75. section 72-3-222, MCA, is amended to read:

®72-3-222. Informal appointment -- clerk to make

findings. In informal appointment proceedings, the clerk

most shall determine whether:

(1) the application £for informal appointment of ga

personal representative is complete;

(2) the applicant has made ocath or affirmation that the
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statements contained in the application are true to the best

of his the applicant's knowledge and belief;

(3) the applicant appears from the application to be an
interested person as defined in 72-1-103¢2%};

(4) on the basis of the statements in the application,
venue is proper;

{5) any will to which the requested appointment relates
has been formally or informally probated, but this
requirement does not apply to the appointment of a special
administrator;

(6} any notice required by 72-3-106 has been given;

(7) from the statements in the application, the perscon
whose appointment is sought has priority entitling him the
person to the appointment.”

Section 76. Section 72-11-101, MCA, is amended to read:

"72-11-101. Degrees of kindred kinship -- how computed.
The degree of kindred kinship is established by the number
and zash goneorsz ticn iz zalled a daares M

Section 77. section 72-11-102, MCA, is amended to read:

“72-11-102, Begrees Types of kindred kinghip -- 1lineal

and collateral econsanguinity. The-series-of-degrees-forms

the-line;-the-series-of--degrees There are two types of

kinship, 1lineal and_collateral. Lineal kinship, or the

direct line of consanguinity, is the relationship between

persons, who--descend--from one another-is-catied-direct-or
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iineat-consanguiniey;r of whom is a descendant of the other.

and---the--seriea-—-of-—degrees Collateral kinship is the

relationship between persons people who de-net descend f£rem
one——another-but-spring from a common ancestor is-caiied-the

ecottareratr but are not in a direct line er--coiiatera:l

consanguinrty.”
Section 78. Section 72-11-103, MCA, is amended to read:

"72-11-103. Pegrees---of---kindred-------ascending—-and

descending-direct-1ine Computation of degrees in lineal

kinship. The direect--iine--is--divided--into-a-direct-iine

descending-and-a-direct--tine--ascending degree of lineal

kinship of two persons is computed by counting one degree

for each person in the line of ascent or descent, exclusive

of the person from whom the computing begins. The child is,

with regard to the parent, in the first degree; the

grandchild is, with regard to the grandparent, in the is

that--which-connects-an-ancestor-with-those-who-descend-from
himr-Phe second dedree: is—that-which-ecannecta-a-nersan-with

those-from-whom-he-descends and vice versa as to the parent

and grandparent with regard to their respective children and

grandchildren."

Section 79. section 72-11-104, MCA, is amended to read:
*72-11-104. Degrees———of-——-hindred----—-—--—- cemputation

Computation of degrees in direct-1ine collateral kinship. In

the-direct-iine—there-are--as--many--degrees--as—-there--are
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generationac--Phusz——-the-son-is-with-regard-to-the-father-in

the-firse The degree of collateral kinship of two persons is

computed by commencing with one of the persons, ascending

from that person to a common ancestor, descending from that

ancestor to the other person, and counting one degree for

each person in the 1line of ascent and in the line of

descent, exclusive of the person Erom whom the computation

begins.+--the—grandson Siblings are related to each other in

the second degree,;-and-vice-versa-with-regard-to-the-father
and—grandfather-toward-the--sons--and--grandsons uncle and

nisce are related to each other in the third degree, and

first cousins are related to each other in the fourth

degree.”
Section 80. sSection 72-12-206, MCA, is amended to read:
=72-12-206. Fees and expenses -—- by whom paid. When the
validity or probate of a will is contested through court

action, the attorney fees and expenses costs., as provided in

25-10-201, incurred in defending the validity or probate of

the will must be paid by the party contesting the validity
or probate of the willy if the will in probate is confirmed.

If the probate is revoked, ¢&he costs, as provided in

25-10-201, but not attorney fees, must be paid by the party

who resisted the revocation or ocut of the property of the

decedent, as the court directs.”

Section B1. Section 72-16-313, McA, is amended to read:
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"72-16-313. Exemptions of spouse and other relatives.
{1) The clear value of all property distributed or passing
to a decedent's surviving spouse is exempt.

(2) The clear value of all property distributed or
passing to the following is exempt:

(a) any child or lineal descendant of the decedent. A
determination as to establishment of the parent and child
relationship or establishment of a person as a lineal
descendant must be made in accordance with the rules for
determining relaticnship for purposes of intestate
succession under Title 72, chapter 2, part 2.

(b) any ehitd--to--whem stepchild, as defined in

72-2-512, of the decedent, prior-to-the-transfery-stesd-in
the--matuaily--acknowiedged--retationship--of--a——parent--or
stepparenty provided the relationship began on or before the
ehtidis stepchild's 18th birthday.

(3) The feollowing amounts are exempt:

(a) property of the clear value of $7,000 transferred
to eacg of the persons who have attained majority described
in 72-16-321(1); and

{b) property of the clear value of $1,000 transferred
to each of the persons described in 72-16-321(2)."

Section 82. section 72-36-206, MCA, is amended to read:

"72-36-206. Effects on real property transacticns. (1)

This section relates only to conveyances of real praperty to
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or from a trust, and supplements, but does not modify other
substantive provisions of chapters 33 through 36 relating to
the creation or validity of trusts. This-section-does-not
affect-conveyances-recorded-prior—-to-detober-17-1985+

{Z) Except as otherwise provided in chapters 33 through
36, a conveyance of real property to a trustee designated as
such in the conveyance vests the whole estate conveyed in
the trustee, subject only to the trustee's duties, The
beneficiaries of the trust take no estate or interest in the
real property, but may determine or enforce the terms of the
trust as provided in chapters 33 through 36.

(3} An instrument creating or amending a trust need not
be recorded, but may be if properly acknowledged.

(4) 1If there is no clear reference to or designation of
a grantee as trustee in a conveyance {nor in a separately
recorded inatrument recorded in the .same c¢ounty as the
conveyance and describing the same property as described in
the conveyance), the conveyance shaiti must be considered to
be absoclute ta the grantee, in favor of purchasers or
encumbrancers from the grantee, who were without actual
knowledge and whce acted for a valuable consideration,
despite any valid trust which may exist.

(5} Unless limitations upon a trustee's power or
authority are set forth in the recorded conveyance of real

property to the trustee or in a separate trust instrument
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(or portion thereof, or abstract thereof) recorded in the
same county, there are no limitations wupon the trustee's
power or authority to convey or encumber the real property
in favor of third persons who were without actual knowledge
and who acted for a valuable consideration. A separate trust
instrument incorporated by reference in a conveyance to a
trustee cannot limit the trustee's power or authority to
convey or encumber unless the limitations are set forth in
the trust instrument (or portion thereof or abstract
thereof) which is also recorded in the county where the real
property is located. An amendment to a recorded trust
instrument may not affect the power or authority of a
trustee to convey or encumber unless it is also recorded in
the same place.

(6) A subsequent conveyance from a person designated in
the original conveyance as trustee (or from his successor
trustee) conveys the whole estate vested in the trustee,
except as limited by the terms of the conveyance. The
identity of any successcr trustee may be established by a
recorded affidavit of the successor trustee specifying his

the successor trustee's name and address and the date and

circumstances of his succession, and confirming that he the

successor trustee is currently lawfully serving in sweh that

capacity.

{7) In an action or proceeding by a third person
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involving the real property granted to a trustee, the person
designated as trustee in the original conveyance, or the
successor trustee as established in subsection (6), or, if
none, the person then actually serving as trustee, or, if
none, any beneficiary designated by the court to represent
the interests of the beneficiaries, shall be considered the
only necessary representative of the trust and of all
persons with an interest thereim in the trust. A judgment is
binding upen and conclusive against the trust and all
persons interested t¢herein in the trust as to all matters
fipally adjudicated in the judgment.

(8) The designation of the name of a trust in a
recorded conveyance vests the estate in the trustee of the
trust. A subseguent conveyance may be made by the trustee.
The identity of a party serving as trustee may be
established by a recorded affidavit of the party or by other
recorded instrument, specifying the trustee's name and
address and confirming that he the party 1is currently

serving as the trustee.”

NEW SECTION, Section 83. Nonprobate transfers on
death. (1) A provision for a nonprobate transfer on death in
an insurance policy, contract of employment, bond, mortgage,
promissory note, certificated or uncertificated security,

account agreement, custodial agreement, deposit agreement,

compensation plan, pension plan, individual retirement plan,
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employee benefit plan, trust, conveyance, deed of gift,
marital property agreement, or other written instrument of a
similar nature is nontestamentary. This subsection includes
a Written provision that:

{a) money or other benefits due to, controlled by, or
owned by a decedent before death must be paid after the
decedent's death to a person whom the decedent designates
either in the instrument or in a separate writing, including
a will, executed either before or at the same time as the
instrument or later;

(b) money due or to> become due under the instrument
ceases to be payable in the event of death of the promisee
or the promisor before payment or demand; or

(c) any property controlled by or owned by the decedent
before death that is the subject of the instrument passes Lo
a person the decedent designates either in the instrument or
in a separate writing, including a will, executed either
before or at the same time as the instrument or later.

{(2) This section does not 1limit rights of creditors

under other laws of this state.

NEW SECTION. Section 84. pefinitions. 1In (sections 84

through 102}, the following definitions apply:

(1) "Account" means a contract of deposit between 2
depcositor and a financial institution and includes a
checking account, savings account, certificate of deposit,
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and share account.

(2) "Agent" means a person authorized to make account
transactions for a party.

(3) "Beneficiary"” means a person named as one to whom
sums on deposit in an account are payable on request after
death of all parties or for whom a party is named as
trustee.

{4) "Financial institution® means an organization
authorized to do business under state or federal laws
relating to financial 1institutions and includes a bank,
trust company, savings bank, building and locan associatian,
savings and loan company or association, and credit union.

(5) "Multiple-party account" means an account payable
on request to one or more of two or more parties, whether or
not a right of survivorship is mentioned.

(6) "Party" means a person who, by the terms of an
account, has a present right, subject to reguest, to payment
from the account other than as a beneficiary or agent.

(7) “"Payment" of 8sums on depesit includes withdrawal,
payment to a party or third person pursuant to check or
other request, and a pledge of sums on deposit by a party or
a setoff, reduction, or other disposition of all or part of
an account pursuant to a pledge.

(8) "POD designation" means the designation of:

fa) a beneficiary in an account payable on request to
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one party during the party's lifetime and on the party's
death to one or more beneficiaries or to one or more parties
during their lifetimes and on death of all of them to one or
more beneficiaries; or

(b) a beneficiary in an account in the name of one or
more parties as trustee for one or mcre beneficiaries if the
relationship is established by the terms of the account and
there is no subject of the trust other than the sums on
deposit in the account, whether or not payment to the
beneficiary is mentioned.

(9) "Receive®", as it relates to notice to a financial
institution, means receipt in the cffice or branch office of
the financial institution in which the account is
established or, if the terms of the account reguire notice
at a particular place, in the place required,

(10) "Request®™ means a request for payment that complies
with all terms of the account, including special
requirements concerning necessary signatures and reaqulations
of the financial institution; however, for purposes of
[sections 84 through 102], if terms of the account condition
payment on advance notice, a reguest for payment is Lreated
as immediately effective and a notice of intent to withdraw
is treated as a reguest for payment.

{11) "Sums on deposit" means the balance payable on an

account, including interest and dividends earned, whether or
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not included in the current balance, and any depcsit life
insurance proceeds added to the account by reason of death
of a party.

(12) “Terms of the account"” includes the deposit
agreement and other terms and conditions, including the

form, of the contract of deposit.

NEW SECTION. Section B5. Limitation on scope of
[sections 84 through 102}. {(Sections 64 through 102} do not
apply to:

(1) an account established for a partnership, joint
venture, or other organization for a business purpose;

{2) an account controlled by one or more persons as an
agent or trustee for a corporation, unincorporated
agsociation, or charitable or civic organization; or

(3) a fiduciary or trust account in which the
relationship is eatablished other than by the terms of the

account.

NEW SECTION. Section 86. Types of account —- existing
accounts. {1) An account may be for a single party or
multiple parties, A multiple-party account may be with or
without a right of surbivorship between the parties. Subject
to {section 91{3)), either a single-party account or a
multiple-party account may have a POD designation, an agency
designation, or both.

{(2) An account established before, on, or after {the
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effective date of this act], whether in the form prescribed
in {section B7) or in any other form, is either a
single-party account or a multiple-party account, with or
without right of survivorship and with or without a POD
designation or an agency designation, within the meaning  of
[sections 84 through 102}, and is governed by [sections 84
through 102]),

NEW SECTION. Sécﬁon 87. Forms. (1) A contract of
depeait that contains provisions in substantially the
following form establishes the type of account provided, and
the account is governed by the provisions of [sections 84
through 102] applicable to an account of that type:

UNIFORM SINGLE- OR MULTIPLE-PARTY ACCOUNT FORM

PARTIES [Name One or More Parties]:
OWNERSHIP [Select One and Initialj:
..... SINGLE-PARTY ACCOUNT
..... MULTIPLE-PARTY ACCOUNT
Parties own account in proportion to net

coentributions unless there is clear and convincing

evidence of a different intent. HOWEVER, ANY ONE

PARTY MAY WITHDRAW THE ENTIRE AMOUNT ON DEPOSIT IN

THE ACCOUNT. FURTHER, ANY ONE PARTY MAY CHANGE THE

TYPE OF ACCOUNT.

RIGHTS AT DEATH [Select One and Initiall:
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eees+ SINGLE-PARTY ACCOUNT
At death of party, ownership passes as part of
party's estate.
..... SINGLE-PARTY ACCOUNT WITH POD (PAY ON DEATH)
DESIGNATION
[Name One or More Beneficiaries):
At death of party, ownership passes to PCD
beneficiaries and is not part of party's estate.
.v.. MUOLTIPLE-PARTY ACCOUNT WITH RIGHT OF SURVIVORSHIP
At death of party, ownership passes to surviving
parties.
..... MULTIPLE-PARTY ACCOUNT WITH RIGHT OF SURVIVORSHIP
AND POD (PAY ON DEATH) DESIGNATION
[Name One or More Beneficiaries]:
At death of last surviving party, ownership passes
to POD beneficlaries and is not part of last
sutviving party's eatate.
w+sss MULTIPLE-PARTY ACCOUNT WITHOUT RIGHT OF SURVIVORSHIP
At death of party, deceased party's ownership
passes as part of deceased party's estate.
AGENCY (POWER OF ATTORNEY) DESIGNATION
Agents may make account transactions for parties

but have no ownership or rights at death unless
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named as POD beneficiaries.

{Po Add Agency Designation to Account, Name One or
More Agents]:

[Select One And Initiall:

++... AGENCY DESIGNATION SURVIVES
DISABILITY OR INCAPACITY OF PARTIES
e«s.s AGENCY DESIGNATION TERMINATES ON
DISABILITY OR INCAPACITY OF PARTIES
(2) A contract of deposit that does not contain
provisions in substantially the form provided in subsection
(1) is governed by the provisions of [sections 84 through
102] applicable to the type of account that most nearly

conformg to the depositor's intent.

NEW SECTION. Section 88. Designation of agent. (1) By
a writing signed by all parties, the parties may designate
as agent of all parties on an ac¢count a person ather than a
party.

{2) Unless the terms of an agency designatiocn provide
that the authority of the agent terminates on disability or
incapacity ©f a party, the agent's authority survives
disability and incapacity. The agent may act for a disabled
or incapacitated party until the authority of the agent is
terminated.

(3) Death of the s8ole party or last-surviving party
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terminates the authority of an agent.

NEW_SECTION., Section B9. Applicability of [sections 90
through 102]. The provisions of [sections 90 through 95}
concerning beneficial ownership as between parties or as
between parties and beneficiaries apply only to
controversies between those persons and their creditors and
other successors and 4o not apply to the right of those
persons to payment as determined by the terms of the
account. {Sections 96 through 102}] govern the liability and
setoff rights of financial institutions that make payments

pursuant to it.

NEW SECTION. Section 90. oOwnership during lifetime.
(1) In this section, "net contribution" of a party means the
sum of all deposits to an account made by or for the party,
less all payments from the account made to or Eor the party
that have not been paid to or applied to the use of another
party and a proportionate share cof any charges deducted from
the account, plus a proportionate share of any interest or
dividends earned, whether or not included in the current
balance. The term includes deposit life insurance proceeds
added to the account by reason of death of the party whose
net contribution is in question.

{2) During the lifetime of all parties, an account
belongs to the parties in proportion to the net contribution

of each to the sums on deposit unless there is clear and

=149- SB 119

10
11
12
13
14
15
lé
17
18
i9
20
21
22
23
24
25

5B 0119/03

convincing evidence of a different intent. As between
parties married to each other, in the absence of proocE
otherwise, the net contribution of each is presumed to be an
egual amount,

(3) A beneficiary in an account having a POD
designation has no right to sums on deposit during the
liferime of any party.

{4) An agent in an account with an agency designation

has no beneficial right to sums on deposit.

NEW SECTION. Section 91. Rights at death. (1) Except
as otherwise provided in [sections 84 through 102], on the
death of 2 party, sums on deposit in a multiple-party
account belong to the surviving party or parties. If two or
more parties survive and one is the surviving spouse of the
decedent, the amount to which the decedent, immediately
before death, was beneficially entitled under (section 90}
belengs to the surviving spouse. If two or more parties
survive and none is the surviving spouse of the decedent,
the amount to which the decedent, immediately before death,
was beneficially entitled under [section 90] belongs to the
surviving parties in equal shares and augments the
propartion to which each survivor, immediately before the
decedent's death, was beneficially entitled under [section
90) and the right of survivorship continues between the

surviving parties.
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t2) In an account with a POPD designation:

(a) on the death of one of two or more parties, the
rights in sums on deposit are governed by subsection (1);

(b)) on the death of the sole party or the last survivor
of two or more parties, sums on deposit belong to the
surviving beneficlary or beneficiaries. If two or more
beneficiaries survive, sums on deposit belong to them in
equal and undivided shares and there is no right of
survivorship- in the event of the death of a beneficiary
thereafter. If no beneficiary survives, sums oOn deposit
belong to the estate of the last-surviving party.

{3) Sums on deposit in a single-party account without a
POD designation, or in a multiple-party account that, by the
terms of the account, is without right of survivorship, are
not affected by the death of a party, but the amount to
which the decedent, immediately before death, was
beneficially entitled under [section 90] is transferred as
part of the decedent's estate. A POD designation in a
multiple-party account without right of survivorship is
ineffective, For purposes of this section, designation of an
account as a tenancy in common establishes that the account
ig without right of survivorship.

(4) The ownership right of a surviving party or
beneficiary, or of the decedent's estate, in sums on deposit

is subject to requests for payment made by a party before
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the party's death, whether paid by the financial institution
before or after death or unpaid@. The surviving party or
beneficiary, or the decedent's estate, is liable to the
payee of an unpaid request for payment. The liability |is
limited to a proportionate share of the amount transferred
under this section, to the extent necessary to discharge the

request for payment.

NEW SECTION. Section 92. palteration of rights. (1)
Rights at death under [section 91] are determined by the
type of account at the death of a party. The type of account
may be altered by written notice given by a party to the
financial institution to change the type of account or to
stop or vary payment under the terms of the account. The
notice must be signed by a party and received by the
financial institution during the party's lifetime.

(2) A right of survivorship arising from the express
terms o©of the account, from |[section 91)], or from a POD

designation may not be altered by will.

NEW SECTION. Section 93. Accounts and transfers
nontestamentary. Except as provided in Title 72, chapter 2,
part 7, or as a consequence of and to the extent directed by
[section 94], a transfer resulting from the application of
[section 91] is effective by reason of the terms of the

account involved and [sections 84 through 102) and is not

testamentary or subject to Title 72, chapters 1 through 5.
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NEW SECTION. Section 94. Rights of creditors and
others. (1) If other assets of the estate are insufficient,
a transfer resulting from a right of survivorship or POD
deaignation under [sections B84 through 102] is not effective
against the estate of a deceased party to the extent needed
to pay claims against the estate and statutory allowances to
the surviving spouse and children.

(2) A surviving party or beneficiary who receives
payment from an account after the death of a party is liable
to account to the personal representative of the decedent
for a proportionate share of the amount received to which
the decedent, immediately before death, was beneficially
entitled under ([section 90], t¢ the extent necessary to
discharge the claims and allowances described in subsection
(1) remaining unpaid after application of the decedent's
estate. A proceeding to assert the liability may not be
commenced unless the personal representative has received a
written demand by the surviving spouse, a creditor, a child,
or a person acting for a child of the decedent. The
proceeding must be commenced within 1 year after death of
the decedent.

{3) A surviving party or beneficiary against whom a
proceeding to account is brought may join as a party to the
proceeding a surviving party or beneficiary of any other

account of the decedent.
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(4) Sums recovered by the personal representative must
be administered as part of the decedent's estate. This
section does not affect the protection from claims of the
personal representative or estate of a deceased party
provided in [section 101) for a financial institution that

makes payment in accordance with the terms of the account.

NEW SECTION. Section 95. community property and
tenancy by entireties. (1) A deposit of community property
in an account does not alter the community character of the
property or community rights in the property, but a right of
survivorship between parties married to each other that
arises from the express terms of the account or [section 91]
may not be altered by will.

{(2) [Sections 84 through 102] do not affect the law

governing tenancy by the entireties.

NEW SECTION. Section 96. authority of financial
inatitution. A financial institution may enter into a
contract of deposit for a multiple-party account to the same
extent it may enter into a contract of deposit for a
single-party account and may provide for a POD designation
and an agency designation in either a single-party account
or a multiple-party account. & financial institution need

not inquire as tec the scurce of a deposit to an account or

as to the propesed application of a payment from an account.

NEW SECTION. Section 97. Payment on multiple-party
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account. A financial institution, on request, may pay sums
on deposit in a multiple-party account to:

(1) one or more of the parties, whether or not ancther
party is disabled, incapacitated, or deceased when payment
is requested and whether or not the party making the reguest
survives another party; or

(2} the personal representativej-if-anys-ory-if-there
ia-noney-the-heirs-or-devisees-of--a--deceased--party OR A

SUCCESSOR CLAIMING UNDER 72-3-1101 if proof of death is

presented to the financial institution, showing that the
deceased party was the survivor of all other persons named
on the account as either a party or beneficiary, unless the

account is without right of survivorship under [section 91].

HEW SECTION. Section 98. Payment on POD designation. A
financial institution, on request, may pay sum$s on deposit
in an account with a POD designation to:

{1} one or more of the parties, whether or not another
party is disabled, incapacitated, or deceased when the
payment is requested and whether or not a party survives
another party:

{2) the beneficiary or beneficiaries, if proof of death
is presented to the financial institution, showing that the
beneficiary or beneficiaries survived all persons named as
parties; or

{3) the personal representative, if any, or, if there
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is none, the heirs or devisees of a deceased party, if proof
of death is presented to the financial institution, showing
that the deceased party was the survivor of all other
persons named on the account as either a party or

beneficiary.

NEW SECTION. Section 99. Payment to designated agent.
A financial institution, on request of an agent under an
agency designation for an account, may pay to the agent sums
on deposit in the account, whether or not a party is
disabled, incapacitated, or deceased when the request 1is
made or received and whether or not the authority of the

agent terminates on the disability or incapacity of a party.

NEW SECTION. Section 100. Payment to minor. If a
financial institution is reguired or permitted to make
payment pursuant to [sections 84 through 1021 to a minor
designated as a4 beneficiary, payment may be made pursuant to

the Montana Uniform Transfers to Minors Act, Title 72,

NEW SEcTION. Section 101. bpischarge. (1) Payment made
pursuant to [sections 84 through 102) in accordance with the
type of account discharges the financial institution from
all claims for amounts so paid, whether or not the payment
is consistent with the beneficial ownership of the account
as between parties, beneficiaries, or their successors.

Payment may be made whether or not a party, beneficiary, or
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agent is disabled, incapacitated, or deceased when payment
is requested, received, or made.

{2) Protection under this section does not extend to
payments made after a financial institution has received
written notice from a party, or from the persondal
representative, surviving spouse, or heir or devisee cof a
deceased party, to the effect that payments in accordance
with the terms of the account, including one having an
agency designation, should not be permitted and after the
fFinancial institution has had a reasonable opportunity to
act on the notice when the payment is made. Unless the
notice is withdrawn by the person giving it, the successor
of any deceased party shall concur in a request for payment
if the financial institution is to be protected under this
section. Unless a financial institutiocn has been served with
process in an action or proceeding, no other notice or other
information shown to have been available to the financial
institution affects its righfl to protection under this
section.

(3) A financial institution that receives written
notice pursuant to this section or otherwige has reason to
believe that a dispute exists as to the rights of the
parties may refuse, without liability, to make payments in
accordance with the terms of the account.

{4) Protection of a financial institution under this
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section does not affect the rights of parties in disputes
between themselves or their successors concerning the
beneficial ownership of sums on deposit in accounts or

payments made from accounts.

NEW SECTION. Section 102, setoff. Without qualifying
any other statutory right to setoff or lien and subject to
any contractual provision, if a party 1is indebted to a
financial institution, the financial institution has a right
to setoff against the account. The amount of the account
subject to setoff is either the proportion to which the
party is, or immediately before death was, beneficially
entitled under [section 90] or, in the absence of proof of

that proportion, an equal share with all parties.

NEW SECTION. Section 103. pefinitions. As used in
[sections 103 through 112), the following definitions apply:
{1) "Beneficiary form" means a registration of a
security that indicates the present owner of the security
and the intention of the owner regarding the person who will
become the owner of the security upon the death of the
owner.
{2) "Register”, including its derivatives, means to
igssue a certificate showing the ownership of a certificated
security or, in the case of an uncertificated security, to

initiate or transfer an account showing ownership of

securities.
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{3) “Registering entity” means a person who originates
or transfers a security title by registration and includes a
broker maintaining security accounts for customers and a
transfer agent or other person acting for or as an issuer of
securities.

(4} "Security” means a share, participation, or other
interest in property, in a business, or in an obligation of
an enterprise or other issuer and includes a certificated
security, an wuncertificated security, and a security
account.

(5) "Security account" means:

(a) a reinvestment account associated with a security,
a securities account with a broker, a cash balance in a
brokerage account, cash, interest, earnings, or dividends
earned or declared on a security in an account, a
reinvestment account, or a brokerage account, whether or not
credited to the account before the owner's death; or

{b} a cash balance or other property held for or due to
the owner of a Becurity as a replacement for or product of
an account security, whether or not credited to the account
before the owner's death.

NEW SECTION. Section 104. Registration in beneficiary
form -— sole or joint tenancy ownership. Only individuals
whose registration of a security shows sole ownership by cne

individual or multiple ownership by two or more with right
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of survivorship, rather than as tenants in common, may
obtain registraticon in beneficiary form. Multiple owners of
a security registered in beneficiary form bhold as joaint
tenants with right of survivorship, as tenants by the
entireties, or as owners of community property held in
survivorship form and not as tenants in common.

NEW SECTION, Section 105. Registration in beneficiary
form -- applicable law. (1) A security may be registered in
beneficiary form if the form is authorized by this or a
similar statute of the state:

{a) of organization of the issuer or registering
entity;

(b} of the location of the registering entity's
principal office;

(c) of the office of its transfer agent or its office
making the registration; or

(d) 1listed as the owner's address at the time of

{2) A registration governed by the law of a
jurisdiction in which this or similar legislation is not in
force or was not in force when a registration in beneficiary
form was made ia nevertheless presumed to be valid and
authorized as a matter of contract law.

NEW SECTION, Section 106. origination of registration

in beneficiary form. A security, whether evidenced by
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certificate or account, is registered in beneficiary form
when the registration includes a designation of a
beneficiary to take the ownership at the death of the owner

or the deaths of all multiple owners.

NEW SECTTION. Section 107. Form of registration in
beneficiary form. Registration in beneficiary form may be
shown by the words "transfer on death" or the abbreviation
“TOD", or by the words “pay on death" or the abbreviation
“poD", after the name of the registered owner and before the

name of a beneficiary.

NEW SECTION. Section 108. Effect of registration in
beneficiary form. The designaticn of a TOD beneficiary on a
registration in beneficiary form has no effect on ownership
until the owner's death. & registration of a security in
beneficiary form may be canceled or changed at any time by
the sole owner or all then-surviving owners without the
consent of the beneficiary.

NEW SECTION. Section 109. ownership on death of owner,
On the death of a sole owner or the last to die of all
multiple owners, ownership of securities registered in
beneficiary form passes to the beneficiary or beneficiaries
who survive all owners. On proof of the death of all owners
and compliance with any applicable requirements of the
registering entity, a security registered in beneficiary

form may be reregistered in the name of the beneficiary or
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beneficiaries who survived the death of all owners. Until
division of the security after the death of all owners,
multiple beneficiaries surviving the death of all owners
hold their interests as tenants in common. If no beneficiary
survives the death of all owners, the security belongs to
the estate of the deceased sole owner or the estate of the

last to die of all multiple owners.

NEW SECTION. Section 110. Protection of registering
entity. (1) A registering entity is not required to offer or
to accept a request for security registration in beneficiary
form. If a registration in beneficiary form is offered by a
registering entity, the owner requesting registration in
beneficiary form assents to the protections given toc the
registering entity by [sections 103 through 112].

(2) By accepting a request [for registration of a
security in beneficiary form, the registering entity agrees
that the registration will be implemented on the death of
the deceased owner as provided in [sections 103 through
1i2}.

(3) (a) A registering entity is discharged from all
claims to a security by the estate, creditors, heirs, or
devisees of a deceased owner if it registers a transfer of
the security in accordance with [section 109) and does so in
good faith reliance on:

(i} the regisctration;
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(ii} [sections 103 through 112}; and

(iii) information provided to it by affidavit of the
personal representative of the deceased owner, or by the
surviving beneficiary or by the surviving beneficiary's
representatives, or other information available to the
registering entity.

{b) The protections of [sections 103 through 112] da
not extend to a reregistration or payment made after a
registering entity has received written notice from any
claimant to any interest in the security objecting to
implementation of a registraticn in beneficiary form, No
other notice or cther information available to the

registering entity affects its right to protection under

[sections 1083 through 112].

(4) The protection provided by [secticns 103 through
112] to the registering entity of a security does not affect
the rights of beneficiaries in disputes between themselves
and other claimants to ownership of the security transferred

or its value or proceedsa.

NEW SECTION. Section 1711, Nontestamentary transfer on
death. (1} A transfer on death, resulting from a
registration in beneficiary form, is effective by reason of
the contract regarding the registration between the owner
and the registering entity and [sections 103 through 112]

and is not testamentary.
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{2) [Sections 103 through 112} do not limit the rights
of creditors of security owners against beneficiaries and

other transferees under other laws of this state.

NEW SECTION. Section 112. Terms, conditions, and forms
for registration. (1) (a) A registering entity offering to
accept registrations in beneficiary form may establish the
terms and conditions under which it will receive requests
for:

{1) registrations in beneficiary form: and

(ii) implementation of registrations in beneficiary
form, including requests for cancellation of previously
registered TOD beneficiary designations and requests for
reregistration to effect a change of beneficiary.

{b) The terms and conditions so established may provide
for proving death, avoiding or resolving any problems
concerning fractional shares, designating primary and
contingent beneficiaries, and substituting a named
beneficiary's descendants to take in the place of the named
beneficiary in the event of the beneficiary's death.
Substitution may be indicated by appending to the name of
the primary beneficiary the letters LDPS, standing for
"lineal descendants per stirpes®. This designation
substitutes a deceased beneficiary's descendants who survive
the owner for a beneficiary who fails tc so survive, the

descendants to be identified and to share in accordance with
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the law of the beneficiary's domicile at the owner's death
that governs inheritance by descendants of an intestate.
Other forms of identifying beneficiaries who are to take on
one or more contingencies, and rules for providing proofs
and assurances needed to satisfy reasonable concerns by
registering entities regarding conditions and identities
relevant to accurate implementation of registrations in
beneficiary form, may be contained in a registering entity's
terms and conditions.

{2) The fcllowing are illustrations of registrations in
beneficiary form that a registering entity may authorize:

(a) scle owner-sole beneficiary: John S. Brown TOD {or
POD} John S. Brown Jr.:

(b) multiple owners-socle beneficiary: John S. Brown
Mary B. Brown JT TEN TOD John S, Brown Jr.;

{c) multiple owners-primary and secondary (substituted)
beneficiaries: John 5. Brown Mary B. Brown JT TEN TOD John
S. Brown Jr. SUB BENE Peter Q. Brown or John S. Brown Mary

B. Brown JT TEN TODD John §. Brown Jr. LDPS.

Section 113. Section 72-31-201, MCA, is amended to
read:

=72-31-201. Statutory shert form of generai power of
attorney ———fermat-requirementa----joint-agents. (1) The use
of-the following statutory formr--er-—a-—form--substantratty

similar--to--the-fotiewing-farmy--in-the-creation of & power
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of attorney is iawfuiy-and--when--usedr--the--form--must--be
construed--in--accordance--with--the-provisions-of-this-part

legally sufficient:

NOTICE: THE POWERS GRANTED BY THIS DOCUMENT ARE BROAD
AND SWEEPING. THEY ARE BBFINEP EXPLAINED IN 372-33-262
PHROHEH-?2-34+-216 THIS PART. IF YOU HAVE ANY QUESTIONS ABQUT
THESE POWERS, OBTAIN COMPETENT LEGAL ADVICE. PHE-USB-OP-ANYX
STHER-OR-BIPPERENT - PORM-OF -POWER-OF -APPORNEY -DRSIRED-BY¥ - -PHE

PARPIRS--¥S—ALSO-PERMIPPEB: THIS DOCUMENT DOES NOT AUTHORIZE

ANYONE TO MAKE MEDICAL AND OTHER HEALTH CARE DECISIONS FOR

YOU. YOU MAY REVOKE THIS POWER OF ATTORNEY MAY-BE-REVOKBB-BY¥

¥98 IF YOU LATER WISH TO DO SO. PHIS-POWER-OFP-APPORNEY
AUFHOREEES~BUF - BPORS-NOP-REQUIRE-FHE-APPORNEY - IN- PAEP-PO- -ACT
POR-Yob~
Know--ati--by-—-these--presents;-which--are--intendesd-te
conatitute-a-SPAPUPORY-SHORP-PORM-POWER-OP-AFPORNEX-pursuant

to-this-sections

Phat T .oiviinvenennnan +sex  f(insert our name and
address of----the----principail) do-———hevreby appoint
tesrssesssressssaass {insert the name and address of the

attorney-in-fact—-or-—each-attorney-in-faee-if-more-than-one

ts-destgnated person appointed) as my attormeyftsjy-in-faet

agent (atterney-in-fact) to act ¢Jeintiyy for me in any

lawful way with respect to the following initialed subjects:

{NBFEr-if-more-than-one-attorney-in-fact-—-is--designated
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and—--the--principal-wishes-each-attorney-in—fact-aione-to-be
able-to--exercise--the-—-power—-conferredr--detete-~-the-—word
dgmintiylr-Patiuvre-to-detete-the-word-Yjorntiyt-witi-require
the-attorneys-in-fact-to-act-unanimeusiysy

PirstT-—ta-—my-—name;-place;-and-stead—in-any-way-that-{
myseif-coutd-doy;-if-F-were-personaiiy-presenty-with--respect
ta--the--foliowing--matters—-as——esach--of-them-is-defined-in
F2-31-202-through-72-31-236+

tFo-grant-to~-the-attorney-in-fact-any-of--the--following
powersr-—-make—-—a--cheek-—or-tK¥-in-the-iine-in-front-of-each
power-being-granted:—-Fo-detete-any-of-the-fotiowing--powera;
do--not--make-—-a--eheck--or--LEb-in-the-itne-tn-front-ef-the
power:-¥ou-mayr7-but-need-noty-eross--out--each--power—-being
deteted—~with-—a--tine--drawn—-chrongh——it——tar--in-—aimiiar
fashionyr-~Patiunre-—-to--make—-a--check-ar-%X¥-in-the-iine-in
front-of-the-pawer-witi-have--the--effect—-of--deieting--the
pover--untess-—the--tine——in——-front--of--the-power-of-{8}-is
enhecked-or-¥-ed<}

Eheck-or—2x%

TO GRANT ALL OF THE FOLLOWING POWERS, INITIAL THE LINE

IN FRONT OF (N) AND IGNORE THE LINES IN FRONT OF THE OTHER

POWERS .

TO GRANT ONE OR MORE, BUT FEWER THAN ALL, OF THE

FOLLOWING POWERS, INITIAL THE LINE IN FRONT OF EACH POWER

YOU ARE GRANTING.
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TO WITHHOLD A POWER, DO NOT IRITIAL THE LINE IN FRONT OF

IT. YOU MAY, BUT NEED NOT, CROSS OUT EACH POWER WITHHELD.

INITIAL

crrres. (A} real property'transactions;

...... . (B} tangible personal property transactions;

....... (C} stock and bondy--share;———and-—-commodity
transactions;

cveaesa {D) commecdity and option transactions;

+vs-2.. tPY{E} banking and other financial institution
transactions;

«es-s.s tB}{F) business operating transactions;
....... tP¥(G) insurance and annuity transactions;

+eses.. tB)(H) estate, trust, and other beneficiary

transactions;
TvrvTr—tEy-—gift-transactionss
svvvvrv—tiy-—fiductary-transactionss
....... t3¥(I) claims and litigaticn;
fearean tHY(J) personal and family maintenance;
Ceaaee tb¥(K) benefits from social security, medicare,

medicaid, or other governmental programs or from military

service;
TyTvFvTv-tMy——recordar-reportsy-and-statements:

ces.. (L) retirement plan transactions;

....... tNY(M) =it-other tax matters;

....... te)(N) aii--af-the-powers-iisted-in—{Aj-threugh
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ALL OF THE POWERS LISTED ABOVE. YQU NEED NOT INITIAL ANY

OTHER LINES IF YOU INITIAL LINE (N).

Secondt—~f¥uu-—must--§ndicaee—-beiow—whethcr—of—not—this
power——cf——attorney——viii—-be-weffective—-—if———you**-become
éneempetent:—Make-a-eheek-or—"x"—in—the-tine-&n-froht-oi—the
statement-that-expresses-your—intentsy

SPECIAL INSTRUCTIONS:

ON THE FOLLOWING LINES, YOU MAY GIVE SPECIAL INSTRUCTIONS

LIMITING OR EXTENDING THE POWERS GRANTED TO YOUR AGENT.

Ctww e ee s eaceneds s s AL A AN umeeasess et arHt b ALy s oo n

T TN N S S NI ) W e s ve e s ra v+ v vanmanm

UNLESS ¥YOU DIRECT OTHERWISE ABOVE, THIS POWER OF

ATTORNEY IS EFFECTIVE IMMEDIATELY AND WILL CONTINUE UNTIL IT

IS REVOKED.

This power of attorney revokes all previous powers of

attorney signed by me.

STRIKE THE PRECEDING SENTENCE IF YOU DO NOT WANT THIS

POWER OF ATTORNEY TO REVOKE ALL PREVIOUS POWERS OF ATTORNEY

SIGNED BY YOU.

IF YOU DO WANT THIS POWER OF ATTORNEY TO REVOKE ALL
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PREVIOUS POWERS OF ATTORNEY SIGNED BY YOU, ¥YOU SHOULD READ

THOSE POWERS OF ATTORNEY AND SATISFY THEIR PROVISIONS

CONCERNING REVOCATION. THIRD PARTIES WHO RECELVED COPIES OF

THOSE POWERS OF ATTORNEY SHOULD BE NOTIFIED.

«e... This power of attorney shaii will continue to be

effective if I become disabled, incapacitated, or

incompetent. ¥e-shaii-nee-be-affected-by-my-iater-disability
or-incompetencys

sv+s+——Phis-power-cf-attorney-shati-not-be-effective—-if
iI-become-incompetents

Fhird: -{¥ou--muest--indicate-—-betow—-whether-or—not-this
power-—of-—attorney--anthorizes-—the-——attorney—in-face——-to
transfer--your——property--directiy--to-the-attorney-in-faces
Make-a-check-or-S%l-in-the-1ine-in—-front--cf--cthe--atatement
that-expresses-yanr-intent-4

svvvs——This———-power----of---attorney—--authorires---the
attorney-in-fact-to-recetve-the-transfer-directiy:
+-—Phis-power-of-attorney--does-—not-—anthorrze--the
attorney-in-fact-to-receive-the-tranafer-directiys

STRIKE THE PRECEDING SENTENCE IF YOU DO NOT WANT THIS

POWER OF ATTORNEY TO CONTINUE 1IF YOU BECOME DISABLED,

INCAPACITATED, OR INCOMPETENT.

If it becomes necessary to appoint a conservator of my

estate or guardian of my person, I nominate my agent.

STRIKE THE PRECEDING SENTENCE IF YOU DO NOT WANT TO
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NOMINATE YOUR AGENT AS CONSERVATOR OR GUARDIAN.

If any agent named by me dies, becomes incompetent,

resigns or refuses ta accept the coffice of agent, I name the

following (each to act alone and successively, in the order

named) as successor({s) toc the agent:

. tveninainaass

2. carireareansn

3. L iiieseeinans

For purposes of this subsection, a perscn is considered

to be incompetent if and while: (1) the person is a mingr;

(2) the person is an adijudicated incompetent or disabled

person; (3) a conservator has been appointed to act for the

person; {(4) a guardian has been appointed to act for the

person; or (5) the person is unable to give prompt and

intelligent consideration ta business matters as certified

by a licensed physician.

I agree that any third party who receives a copy of this

document mav act under it. T mav revake this nawer of

attorney hy a written document that expressly indicates my

intent to revoke. Revocation of the power of attorney is not

effective as to a third party until the third party learns

of the revocation. 1 agree to indemnify the third party for

any claims that arise against the third party because of

reliance on this power of attorney.

In--witness—-whersof-i-have-hereunto-signed-my-name-this
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t+5tgnature-of -Principal?)

tAcknowiedgmenty
Specimen—Signature-af-Attorneytsy—in-Fact
Signed this ......... day of ciiieiiiiiiiianann , 19.
{Your Signature)
{(Your Social Security Number)
State 0f .. iieriecaianaaaan eeeseasiase
{County) of .. iinion e Cesseas

This document was acknowledged before me on

.................. (Date) by...cueun s an s ionaacaaaaanroanas

(Seal, if any)

BY ACCEPTING OR ACTING UNDER THE APPOINTMENT, THE AGENT

ASSUMES TEE FIDUCIARY AND OTHER LEGAL RESPONSIBILITIES OF AN

AGENT,
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(2) Any-—of--the--pewers—-of-the-form-in-subsection-ti3
that-are-not-checked-or-d-ed-are-withheld-by—-the--prineipai
from-—the--attarney-in-fact--untess--the-power-oft-t8y-on-the
farm-in-subsection-{1y-is-checked-or—¥-eds--Ffhe--withhetding
by--the--principatl——frem——the-atteorney-in-fact-of-any-of-the
peweras—of-{A)-through-{M}7-in-additton-to-the-withhoiding-of
the--power—-o0f--t8y7——-on——the---Form---in-—-subsection-——{1¥
antomaticatiy-constitntes-withhotding-of-the-powera-of-{Ny~

£34--Fe--constituke——a-4 A statutory short-form power of

attorney®;-as-this-phrase-its-used-in is legally  sufficient

under this parts if the wording and-econtent of the form in
subsection-{iy-must-be-dupticated-on--a--form substantially
complies with simitar--te--the-form-provided-in subsection
{1), the notices-must-appear--in--—a-—-conspicucus--piace--and
manner;--the-second-and-third-parts-mast-be form is properly
completed, and the signature of the principal must--be 1is
acknowledged.
t4y-—-Alt-—-powers--——enumerated-—-in-—-72-31-202-~through
72-31-2i6-may-be-tegatly-performed--by--an--attorney-in-fact
acting-on-benatf-of-a-principats

(3) If the 1line in front aof (N) of the torm under

subsection (1) is initialed, an initial on the line in front

of any other power does not limit the powers granted by line

(N} ."

NEW SECTION. Section 114, Durable power of attorney. A
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power of attorney leqgally sufficient under this part is
durable to the extent that durable powers are permitted by
other }law of this state and the power of attorney contains
language, such as "This power of attorney will continue to
be effective if I become disabled, incapaeitated,. or
incompetent." showing the intent of the principal that the
power granted may be exercised notwithstanding later
disability, incapacity, or incompetency.

NEW SECTION. Section 115. construction of powers
generally. By exscuting a statutory power of attormey wikh
respect to a subject listed in 72-31-201(1), the principal,
except as limited or extended by the principal in the power
of attorney, empowers the agent for that subject to:

{1) demand, receive, and obtain, by litigation or
otherwise, mohey or other thing of wvalue to which the
principal is, may become, or claims to be entitled and
conserve, invest, disburse, or use anything so received for
the purposes intended;

(2) contract in any manner with any person, on terms
agreeable to the agent, to accomplish a purpose of a
transaction and perform, rescind, reform, release, or modify
the contract or another contract made by or on behalf of the
principal:

{3) execute, acknowledge, seal, and deliver a deed,

revocation, mortgage, lease, notice, check, reledse, or
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other instrument the agent considers desirable to accomplish
a purpose of a transaction;

(4) prosecute, defend, submit to arbitration, settle,
and propose or accept a compromise with respect to a <claiwm
existing in favor of or against the principal or intervene
in litigation relating to the claim;

(5) seek on the principal's behalf the assistance of a
court to carry out an act authorized by the power of
attorney;

{6) engage, compensate, 3nd discharge an attorney,
accountant, expert witpe55, or other assistant;

{7) keep appropriate records of each transaction,
including an accounting of receipts and disbursements;

(B) prepare, execute, and file a record, repart, or
other document the agent considers desirable to safequard or
promote the principal's interest under a statute or
governmental regulation;

RS
e

ccimburse  the agent far aynenditures proberly made
by the agent in exercising the powers granted by the power
of attorney; and

{10) in general, do any other lawful act with respect to

the subject.
Section 116. Section 72-31-202, MCA, is amended to

read:

=72-31-202. Real Construction of power relating to real
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property transactions. +3%) In a statutory shert-form power
of attorney, the language eonferring granting gqeneral
authortty power with respect to real property transactions
means—that-the--principai-—antherizes--rhe--ackorney-in-fact

empowers the agent to:

tay(l) ¢e accept as a gift or as security for a loan,
er—to reject, demand, buy, lease, receive, or otherwise
acquire either--ewnarship-or-peasession-sf-any-estate-or an

interest in real property or a right incident to real

property:

tb3(2) ¢o sell, exchange, or convey, etther with or
without covenantsr; quitclaimy; releasey; surrendery;
mortgages; encumbery; partition; or consent to the

partitionings; subdivide; apply for zoning, rezoning, or

other governmental permits; plat or consent to plattings;

develop; grant options concernings; lease; or sublety; or
otherwise dispose of any--estate--er an interest in real

property or a right incident to real property:

te¥(3) to release in-whole-or-in-part, assign the-whoie
or-a-part-of, satisfy in-whoie-or-in-part, and enforce, by
actiony-proceedingry litigation or otherwise, any a mortgage,

deed of trust, encumbrance, 1lien, or other claim to real

property that exists or is etaimed-te-exist-in-faver-of--the

principat asserted;

t4y(4) ¢to do any act of management or of conservation
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with respect to any-estaste-or an interest in real property

or a right incident to real property, owned or claimed to be

owned by the principal, includings-by-way—sf-itiastrattioen
but-not-of-restriectiony-power-to:

(a) %msure insuring against any a casualty, liability,
ar laoss;

(b) to---obtsin——-er---reqain obtaining or regaining

possession or protect protecting the estate-er interest or
right, by aetieny-proeeedingy litigation or otherwise;
(¢) to----payr-——-cempremise;--—-or---contest paying,

compromising, or contesting taxes or assessmentsy-to--apply,

or applying for and receive receiving refunds in cbnnection
with taxes-or-assessments them; and

{d) to--purchase purchasing supplies, hire hiring
assistance or labor, and make making repairs or alterations
in the structures-or-iands real property;

te¥(5) to use in--any--way, develop, medify; alter,
replace, remove, erect, or install structures or other
improvements upon any real propecty in or incident toc which
the principal has or claims to have any--estate-or an
interest or right;

t€3(6) to--demands;--receivey——or--obtain—-—-by---actiens
proceedingy-—or—-otherwise-any-money-or-other-thing-of-vatue
to-which-the-principal—-is;-may-becomey-or-may--ctaim--to--be

entitied--as-the-proceecds-sf-an-interest-in-reai-property-or
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cf-one-or-—-more——of--the--transactions--enumerated——in-—this
SQCtéon7——to—ccnserve7—investv-disburae;—or—ut%iize-anythihg
received-for-parposes-enumerated-in——this—-sections--and--to
reimburse—the—netorney—in—fact-for*any—expenditures-properiy
made-—by-the-atterney-in-fact-in-the-execution-of—the-powers
conferred—en-the—atterney-in-faet——hy~—the——atatneory--short
form-power-cf-attorneys

t9¥--te participate in any a reorganization with respect

to real property or a legal entity that owns anm interest in

or_right incident to real property and receive and hold any .

shares of stock Or instrument--of--simiiar--character
obligations received in accordance---with a plan of
reorganization and to act with respect to the-shares them,
including7-by-vay-of“iiiusbratien—but——not-—oE——:estrictionT
power:

(2) te--seit selling or te ctherwise dispose disposing
of the-shares them;

{(b) to-exereise exercising or seii--any seiling an
option, conversicn, or similar right with respect toc the
sharesy them; and

{c) to-vete-em-the-shares voting them in person or by
the-granting-o£-a proxy:

fh1——tc--agree‘-aﬂd-—eontfactT—-in——any-manner;-uith—any
personj-and-on-—any--terms--that--the--attorney-in-fact--may

:eiectv——Eor‘-the——accompiishment——af——any«we£4-thc-putposes
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enumerated-itn-this—section-and-ts-performr-reacind; --reformy
reteaser;——or--modify——an--agreementyr--contracty-or—any-other
simitar-agreement-or-conktract-made-by-or-on--behatf--of——the
prineipats
tif--te—-exeeuter--acknowitedge;--seal;-—and--detiver-any
deedy-revocationy-—mertgagey-ieaser-noticey-checky--er—-other
inatrument--that-—the-—attorney-in—fact-conaiders-usetul-for
the-accomptishment-of-any-of-the-purposes-enuamerated-rn-this
sections
t93~-teo~--prosecuter--defend;--submit-——-to---arbitrationsy
atteier——and-—prepose—or—accept-a—compromise-with-respece—tes
any-ciaim-existing—in-favor--ef--or--against--the--principat
based--on-—-or--invotving--any--reat-estate~transaction-or-to
ratervene-rn-any-action-or-proceeding-retating-to-the-ciaim;
{tky--to-hire;-dischargey;-and--compenaate-—-any—-attorneyy
acesuntant7-—expert--witness;--sr—-other--assistant-when-the
attorney-in-fact-considers-that-action-to-be--desirabie--for
the--proper-execurion—-of-any-of-the-powers-described-in-thias
section-and-for-the-keeping-of-needed-records;—and
t1}--in-qeneral-and-in-additton-to-aki-the-apecifie-aets
in-this—section;-to-do—any-other-act——with--respect-—to-—any
estate-eor )

(7) change the form of title of an interest in or right

incident to real property;

(8) dedicate to public use, with or without
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consideration, easements or other real property in which the

principal has or claims to have an interest.

{t2}--Ati-—--powers——--described---in-———this---section--are
exercissble-equatliy-with-respect-to-any-estate--or--tnterest
in-reat-property-owned-by-the-principai-at-the-giving-of-the
power-—of—-attorney--or—-acquired--after——that-time;-whether
tocated-in—-Montana-or—eisevheres"

Section 117. Section 72-31-203, MCA, is amended to
read:

"72-31-203. %Tangibie Construction of power relating to

tangible personal property transactions. tt4 In a statutory
short--form power of attorney, the language conferring
generai-ancherity granting power with respect to tangible
personal property transactions means--that--the-principat

authorizes—the-attorney-in-fact empowers the agent Lo:

tay(l) ¢te accept as a gift or as security for a loan,
sr—--te reject, demand, buy, receive, or otherwise acquire
Githier wwuelrnhip Ul pussession of  aay cangible personal
property or any an interest in tangible personal property;

tb¥(2) to sell, exchange, convey either with or without
covenants, release, surrender, mortgage, encumber, pledge,

hypethecate, create a gecurity interest in, pawn, grant

options concerning, lease, or-subiet sublease to others, or
otherwise dispese of any tangible personal property or any

an interest in any tangible personal property;
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t¢}{3] to release in-whoie-or-in-part, assign the-whote
er--a--part-of, satisfy in-wheie-er-in-pare, eand or enforce,
by aetiony--proceedingy litigation or otherwise, any a

mortgage, security interest, encumbrance, lien, or other

claim that-exists-ar-is-claimed-to-exist-in-faver on behalf
of the principal with respect to any tangible persocnal
property or any an interest In tangible personal property;
and

t4¥(4) to do any an act of management or af
conservation with respect to amy tangible personal property
or te-any an interest in any tangible personal property
owned-—ar-cinitmed-co-be-swned-by on behalf of the principal,
includingr-by-way-ef-iitusteation-but-—-not—-—of--resecriction;
power:

{a) te-insure insuring against amy casualty, liability,
or loss;

(P} to--obtain cbtaining or regain regaining possession
or protect protecting the tangible--personat property or
interest, in--any--tangibie--perscnai--ptoperty by actiony
proceedingy litigation or otherwise;

(c) te-payy—compromisey paying, compromising or conteae

contesting taxes or assessmentsr-and-te--appiy or applying

for and ereeeive receiving refunds in connection with taxes
or assessmentsy;

{d) move moving from place to placey;
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(e) store storing for hire ar on a gratuitous

bailmenty; and

() wuser---aiveers using, altering, and make mak i ng

repairs or alterations cE—any-tangibie—petsonai—property——or

interest—in-any-tangibie—persenai-property:i
fe1--tc———denandf---receiver——-er———ebtain———by—-actien;
proceedingf—or—etherviae-any-mcney—ur—ather—thing——of——vaiue
to—‘uhich--the-—prineépai—ésr-may—heeome7—ar-may—ciaim—to—be
entit}ed—as—ehe—proceeds-oé-any—tangibie-—personal--preperty
cr--of—-any—interest—in—nny—tangible—persenai—peoperty-or—of
one—er—more-ef—the—transactéena—cnumersted~in—this——sectionf
to——conserver-investy—disburser~or—ueiii:e—anybhing-received
Eor—purposes—enunerated—in-this—seetionf-—and—-eo——reimburae
the*—attorney—in—fact-—ier—any—expenditures~properiy—mude—by

the——attotney—in-Eact——in——the—*execution--of~-—the———pouers

conferred—-on-—the--attorneg-in—fact--by—the-sbatuto:;-short

form-pewer-of-actorney;

ff#——te—agEee-and—cone!aetr--én——any——manner7“—wiChﬁ—any
person7~—and——on——any——terns——that--the-attorney-fn—éact—may
aeiecty—for—-the--accampiishment-—of——any~-ef—-the‘—purposes
enumerated--in-thia—section-and—to—performT—resctndr—reformT
reiease7-or-modiEy-any—ngreement-or-contracb-—cr——any——other
siM§}a:--agreement*—or--contract-madc-by—or~on—behaif—of—the

principai;

fg}——to—exe:ute7——acknowiedgey~—seai7--and——dciiver—~any

-182- SB 119



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

5B 011%,/7013

econveyance;---mortgager—-—-teaser——nstice;--checkr--ar--other
instrument-that-the-nttorney-in-facr--considers--aosefui--for
the-accomptishment-of-any-of-the-purposes—enumerated-tn-this
sectiony
thy--to---presecuter——-defend;--submit--te--arbitration;
asettie;-Aand-propose-sr-accept-a-compromise-with--respect--to
any-~ciaim-*existing—-in——Eavor—-of-or—agaénst—the—principai
based--on--or—--inveitving--—any—-tangibie-—-personai---property
transacktisn--er——to--intervene-—in-—any-action-er-proceeding
retating-to-a-ctaim;
tiy-—to-hirer-discharger—and--compensate-—any-—attorneys
aceauntant7~-e:pert--witness7—-or-—other——assistant—when—the
ateorney—in-fact-considera—that—acticn—to-be-—desirabie——far
thef‘propcr-—execueionvby—the—attorney—in—fact—ef—uny—of—ehe
powers-described-&n—thia—section—-and—-for--the——keeping~—of
needed-records;-and
t+93--in-general-and-in-addition-to-aii-the-specific-acts
tisted-+n-this-section;-to-do-any-other—acta-with-reapect-te
any——tangibie——personai—property—er-interest-&n-any—tsngibtc
personat-prepertys
f2t——A}}—-pevers——‘des:ribed———in———this———section———are
e:ercisabie——equaiiy——with——respeee-te-any—tangibie-peraona}
property-er—&nterest—in—any-tangibie~persona1—property—ovned
by—the—pfincipal~nt-the-giving—oé-the—power—of-—attotney——ef

aequired——after——thut--tinev-—uhether——iocnted-in—Montana*or
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eiscwheres”

Section 118. section 72-31-204, MCA, is amended to

read:

"72-31-204. Bondy-sharer-and-commedity Construction of

power relating to stock and bond transactions. t%y In a

statutory short--farm power of attorney, the language
conferring--general-authority granting power with respect to
stock and bond7-sharey-and-commedity transactions means-thet
the-prineipat-antherizes-the-ateorney-in-faces
tajy-—to-accept-as-a-gife-or-as-security-fer-a-ioan-er-to

rejecty-demandy empowers the agent to buy, receivey--—-or

otherwise-—acquire—-either—-ownership--or--possessron-of-any
bondr-sharer--instrument——of--simitar-—-charactery--commodrty
interestr-or-any-inatrument-with-respect-to-the-bondy-shares
or---interesty--—together—-——with-—-the--intereatr--dividenday
proceeds;-or-other-distributions-connected-with-any-of-theoae
instruments;

tb}--to sell, er-seii-shert and +¢o exchangey —tranafer
etther——with--or--withont--a--guarantyy;-—-reieasey-surrendery
hypethecatey-piedge;-grant-eptions-concerningy——toan;—-erade
iny--or--otherwine-teo-dispose-cf-any-bondy-share;-instrument

cf-simiiar-charactery stocks, bonds, mutual funds, and all

other types of securities and financial instruments except

commodity interestr-or-any-instrument-with--respect--to——-the

bondy--sharer--or-—interests futures contracts; call and put
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options on stocks and stock indexes; Treceive certificates

and other evidences of ownership with respect to securities;

exercise voting rights with respect to securities in person

or by proxy; enter into voting trusts; and consent to

limitations on the right to vote.

fey-——to-retease-in-whole-or-in-partr7-assign-the-whoie-or
a--pare-—of;--satisfy--in--whoite--or-in-part;-and-enforce-by
action;-proceedingr—or-otherwise-—any--piedge;--encumbrancey
tieny--er——other--ctaim-as-ts-any-bend;-share;-instrument-of
similar-characterr-commediey-interesty-or-any-tnteresc——with
respect--to--the—-beond;--share;-or-tnterest-when-the-piedger
encumbrance;-tieny-or-sther-claim-is-owned-or-ctaimed-to-—be
owned-by-the-principai;

fdf——to—do—any—act—oé-management~cr—o£—conservutien—with
respect-to-any-bend;-share;-instrument-of-similar-charactersy
commodity——interest;——or--any-instrument-with-respect-to-the
interest-owned-or-ctaimed-to-be-owned-by-the-principati-er-in
which-the-principai-has--or--ctaims--te——have--an--interesty
inetuding;——by--~way--of-titustration-put-not-of-restrictions
power-to-insure-against-any-casuaity;-iiability;-or-iosa;-to
sbtain-or--regain--possessisn--er--protect--the--principaits
interest-—by--actiony--proceeding;--or--otherwiser——co--payr
comprcmi:cv-—ot-—contest——taxes—or-asseaaments:—to—npp&y—Eor
and-receive-refunds—+m-connection-with-taxes-sr-assessmantss

to-~consent—-to--and—wpart:ciputc——in-—any-——reorganizationT
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recapitatizationy--tiquidationy-mergery-consoirdationy-aatey
teaser-or-other-change-in-or-revivatr--of--a--corporatien--or
other—-—-associationy--in--ehe--financiai--structure—-of--any
corporation-or-other--association;--er--in—-tha—-prisritiear
voting--rightsr—-or-other-speciai-rights-with-respect-to-the
corporation-er-association;-to-become-a-depositer—-with——any
protective;--reorganizationy—-sr--simitar--committee—-of-the
bond;--share;--othar——instrument———ofé-———simitar—---characters
eommodity--tnteresaty--or~-any-instrument-with-respect—to-the
bBend;-sharey-er-interest-belonging-te—the-prinecipats-to-make
any--payments--reassnabiy—-incident--to—-the-—foregoing:——to
exercise-or-sell-any-option;-econversion;-or--simitar--right;
to--vote--in--person--sr-—-by-the-granting-ocf-a-proxy-with-or
without-the-pewer--cf--substitutions——either—-—discretionaryr
generaly——or-otherwise;-—for-the-accompiishment-of-any-of-the
purposes—enumerated-in-this-seerions
tey-~to-carry-in-the—name-of-a-neminee-seiected--by--the
attorney-in-fact--any-evidence-of-the-ownership-sf-any—bond;
sharer-other--instrument--ef--similar—-character;--commodity
interesty--or-instrument-with-respect-to-the-bond;—share;-or
interest;-belonging-to-the-principat;
tfy--to-empioys-in-any-way-bkeiteved-to-be -desirabte--by
the--—attorney-in-facts-——any-bondr-share;-—sther-tnacrument-of
simiiar-character;-commedity--interest;--or-—any-—tnstrument

with--respect--to--the-bonds-share;-or-interest-in-which-the
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principal-has--ar--claims——te——-have--any--interest--for—-the
protection--or--continued--operation--of-—any-specutative-or
margin---transaction---personaity-—-begqun---or----persenaiiy
guaranteed;-in-whote-or—in-party;-by-the-principat;

tg#——to———demand;--—receiveT———or———obtain———by—;action7
proceedingr-or-otherwise-any-money-or-other-thing--of--vatue
te-—-which--the-—principat-is;-may-becomer-or-may-ctaim-to-be
entitied-as-che-procecda-of-any-interest-in-a--bond; --ashare;
other--instrument--of-simitar-character;-commodity-interests
or-any-instrament-with-respect-te-the-bonds-share;-interestsy
or-of-one-or-more-of-the-—transactionas——enamerared--in--this
seckbiony——to-canserver-itnvesty—diaburse;-or-ntiltize-anyrhing
received-for-purpeses-enumerated-in--this-—section;--and--to
reimburse-the-attorney-in-fact-for-any-expenditures-property
made--by-the-attorney-in-fact-in-the-executien-cf-the-powers
conferred-on-the-attorney-in-fact--by--the--statutory--short
form-power-of-attorneyr

+thi-—to--agree——and-—-cantracts——in——anv-mannerz-wich-any
broker--or--other--persony--and--on--any--terms---that---the
attorney-in-fact--selectsr——-for-the-accomptishment-of-any-of
the-purposes-enumerated-in-—this--section--and--to——performy
rescindy---refarmy——releasey;—-or—-modify—-the--agreement--or
coantract-sr-any-other-similar-agreement-made-by-or-on-behaif
of-the-principals

ti}--to-executey--—acknowiedger--seairy--and--detiver--any
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consenty--agreement;--avthorisationy-assigamentr-revocationsy
noetice;-waiver-of-notices-checks;-or--other--instrument-—-that
the-attorney-in-fact-considers-usefni-for-the—accompiishment
of-any-cf-the-purposes-enumerated-in-this-sections
t3y--to--executer--acknowiedge;--and--fite-any-report-or
cercificate-required-by-law-or-governmentat-requiations
thy-~to——-prosecuter--defend;--submit-~-eo---arbitrarion;
seetie;--and--propose—or-accept-a-cempromise-with-reapect-to
any-citatm-extating-in-favor--of--ar--againse--the--principat
based--~on--or-—invoiving--any--bond;--share;—-or--ecammedity
transaction——or--to-—-intervene—-in--any--reiated--action—-or
proceeding;
ti}y-—te-hire;-diacharger;-and--compensnte--any--attorney;
accountanty-—expert--witness;—-er—--ether--assistant-when-the
attorney-in-fact-considers-that-nction-te-be--desirabte--for
the--proper—execution-of-any-of-the-powers-deacribed-in-this
section-and-for-the-keeping-of-needed-records;-and
tmi-—in-eenerat-and-in-additian-te-alti-vher-smmmifir—arra
ttseed-in-this-sections—to-do-any-cther-acts-with-respect-to
any-interest-in-any-bondy-share;-ether-inatrument-of-aimitar
charactery—commedity-intereaty-or-instrument-with-respect-ta
a-commoditys
t2y--Atk--powers——-deseribed---im---this--—-section---are
exercisabie-——equatiy--with--respect--teo--any-interest-in-any

bondr-shares--instrument--of--simitar--characters--commodity
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interesty-sr-instrument-with-respect-te-a-commodity-owned-by
the--principat--at--the--giving--of-the-pewer-of-attorney-or
acquired-after-that-timer--whether--tecated—-in--Montana--or

eisevherez"

NEW SECTION. Section 119. cConstruction of power
relating to commodity and option transactions. In a
statutory power of attorney, the language granting power
with respect to commodity and option transactions empowers
the agent to buy, sell, exchange, assign, settle, and
exercise commodity futures contracts; call and  put opticns
on stocks and stock indexes traded on a regulated option
exchange; and establish, continue, modify. and terminate
option accounts with a broker.

Section 120. section 72-31-205, MCA, is amended to
read:

=72-31-205. Banking Construction of power relaling to

banking and other financial institution transactions. {1} In

a statutory short——form power of attorney, the language
conferring--genernt-authority granting power with respect ta

banking and other financial institution transactions means

that-~the-principai-authorizes-the-attorney-in-fact empowers
the agent to:

ta}¥(l) to continue, modify, and terminate any--deposit
an account or other banking arrangement made by or on behalf

of the principal prior-—to--the-exe¢ntion-sf-the-power-of
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attorney:
th¥{2) te-open-in-the—name-of-the-principat-atone-er-tn
a---way-—-that---¢iteariy---¢vidences---the-—-principai---and

artorney-in-fact-retationship-a-depeasit establish, modify,

and terminate an account eof--any--type or other banking

arrangement with any a bank, trust company, savings and loan,
association, credit union, thrift company, brokerage firm,
or other financial institution that-serves-as-a-depository
for-funds selected by the attsrmey-in-fact agent;

{3) ®o hire a safe deposit box or space in a wvault
spaee;

{4) and-——to--make-—other—contracts-fer-the-procuring-of

contract to procure other services made available by--the

banking from a financial institution as the attorney-in-faet
agent considers desirable;

tey(5]) to——maker;-signy-and-deiiver-checks-or-drafes-for
any-purpese-and-t¢ withdraw by check, order, or otherwise
any——funds money or property of the principal deposited with
or left in the custody of any--banking a financial
institutiony--wherever--iocated;——either-before-or-after-the
execution—of-the-power-af-attarney;

td>(6) to-prepare-many-necessary-financiai-statements-of
tha-assets-and-tiabiirties-er-income—-—and--expenses—-af--the
principai-for-submission-te-any-banking-instxtucions;

{fey~-+®s receive bank statements, vouchers, notices, or
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eother and similar documents from any--banking a financial
institution and to act with respect to them;

t£¥(7) to enter at-any-time-any a safe deposit box or
vault that—tﬁe—prineipai—cauld—enter—if—-personaiiy—-pre:ent

and withdraw or add to the caontents;

tg¥{8) to borrow money at any an interest rate the

attorney-in—-fact-setects agreeable to the agent andy—-to

pledge as security any--assets personal property of the

principal the--attarney-in-£fact--considers——-desirabie——-or

necessary for--borrowingt--and--te in order to borrow, pay.

renew, or extend the time of payment of any a debt of the
principal;

th¥(9) teo make, assign, draw, endorse, discount,
guarantee, and negotiate a*t* promissory notes, biits--ef
exchanges checks, drafts, or and other negotiable or
nonnegotiable paper of the principal or payable to the
principal or the principal's order; te receive the cash or
other proceeds of any-of those transactions; and to accept
any--bitii--of-exchange-or a draft drawn by anmy a person upon
the principal and pay it when due;

t+¥{10) ®e receive for the principal and ts-deai-in--and
to--deal-with-any act upon a sight draft, warehouse receipt,
or other negotiable or nonnegotiable instrument in-whieh-the
principal-has-or-ciaims-te-have-an—interest;

+34(11) to apply for and te receive letters of credit,
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credit cards, and traveler's checks from anry-banking a

financial institution seiected--by--the--attorney-in-factsy
gitving and give an indemnity or other agreeinent in
connection with the letters of credit that---the
attorney-in-fact-considers-desirabie-or-necessary; and
tk¥{12) to consent to an extension in of the time of
payment with respect to any commercial paper or any--banking
a financial transaction in--which--the--principai--has-an
interest-or-by-which-the-principat-i¢s-or-might—-be--affected

tn-any-ways with a financial institution.

t1¥--to—-demand;--receive;-obtatn-by-action;-preoceeding;
or-otherwise-any-meney-or-other-thing-of-vaiue-ce-which-—-the
principal-isy-may-become;-or-may-ciaim-to-be-entitied-as-the
proceeds--cf--any--banking--transaetion-and-to-reimburse—the
attorney-in-fact-for-any-expenditures-preperiy-made--in--the
execution--cf-the-powers-conferred-upon-the-attorney-in-fact
by-the-statutory-short-form-power-of-attorneys;

fm+——eo—exeeuter-acknowiedger-und—dgiivet—any—in:trument
of-any-kind;-in-the-name-of-the-principal-or-otharwiser—that
the-attorney—in—fact-considers-usefui-fer-the-accomplishment
of-any-of-the-purposes-enumerated-in-this-section;

tny——to--prosecuter——-defendy--aubmit---to---arbitration;
settiey--and--propose-er-accept-a-compromise-with-respect-to
any-ciaim-existing-in-faver—-of--or--against——the--principat

based-——on--or--invoiving~-any--banking--tranaactisn——-or--to
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intervene-in-any-related-action-or-proceedings
to¥——to-hirey-discharger-and--compensate——any—-attorneyy
accountant; —expert--witnessy--or--othear--assiatant-when-the
attorney-in-fact-considera-that-action-to-be--desirabte--for
the--proper-execution-of-any-of-the-powers-described-tn-this
section-and-fer-the-keeping-of-needed-recordar-and
tp¥--in-generai-and-in-addition-to-aiit-the-specific-acts
Iisted-in-this-sectiony-to-do-any-other-acts—-in--connection
with--any—-banking--transaction--that-does-or-may-in-any-way
afEect~the—Einanciai—or—otheruinteresta-of-the-principair
¢2y--Ar}--powera---deacribed---in---this---section---are
exercisable-—egquatiy-with-respect-to-any-banking-tranaaction
engaged-in-by-the-principar-at-the-giving-of-—the—-—power——of
attorney-or-engaged-in-after-that-timey-whether-condocted-in

Mentana-or-eisewheres”

Section 121. Section 72-31-206, MCA, is amended to
read:

*72-31-206. Business Construction of power relating to

business operating transactions. 3 In a statutory short
form power of attorney, the language conferring-generai
suthority granting power with respect to business operating
transactions means--—that--the--principat--autherizes-—the

attorney-in-faet empowers the agent:

t&3 (1) to operate, buy, sell, enlarge, reduce, and

terminate a business interest;
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(2) to the extent that an agent is permitted by law to

act for a principal and subject to the terms of the

partnership agreement, to:

{a) discharge--and perform any a duty or discharge a
liability and also--te exercise any a right, power,
privilege, or option that the principal has, may have, or
claims to have under amy a partnership agreement, whether or
not the principal is a generai-er-iimited partner;

{b) ¢to enforce the terms of a partnership agreement €eor
the-protection-of--the--prineipais by action;--proceedingy
litigation or otherwises-as-the-attorney-in-fact-rensiders
desirable-or-necessary; and

{c) te defend, submit to arbitration, settle, or
compromise any--action-or-cther-iegai-proceeding litigation
to which the principal is a party because of membership in
the partnership;

tby{3) to exercise in person or by proxy or te enforce,
by actiony-proceedingry litigation or otherwise, amy a right,
power, privilege, or option that the principal has or claims
to have as the holder of any a bond, share, or other
instrument of similar character and to defend, submit to
arbitration, settle, or compromise any-action-or-other-tegai
proceeding litigation to which the principal is a party
because of a bond, share, or other similar instrument of

simiter-character;
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te¥(4) with respect to any a business enterprise-that
ts owned sclely by the principal, to:

t+¥¥(a) to continue, modify, renegotiate, extend, and
terminate any-econtractual-arrangements a contract made with

any--persaony an _individual or a legal entity, firm,

association, or corporation by or on behalf of the principal
with respect to the business enterprise-—prior--to--the

granting before execution of the power of attorney;

tt+(b) te determine:

{i} the--potiey--cf--the--business-enterprise-as-to the
location of the-site-er-sites-to-be-used-for its operation;

(ii) the nature and extent of the its business te--be
undertaken-by-itt;

{iii) the methods of manufacturing, selling,
merchandising, - financing, accounting, and advertising re-be
employed in its operation;

{iv) the amount and types of insurance te-be carried;

1w} the zods zf ssaumiss  annaning, coamnaneating and
dealing with its accountants, attorneys, servantay and other
agents and employees required--for-—-ita-operation; and-te
agree-and-to-contract—in—any-manner;-with-any-personr-and-en
any-terms-that-the-attorney-in-fact-considers--desirabie--or
necesaary--for——effectuating--any-or-aii-ef-the-decisiona-of
the-attorney-in-fact-as—to-poticy-and-eo~--perform;--rescindy

reformy;--reicase;-or-modify-the-agreement-or-contract-or-any
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other-simitar-agreement-or-contract-made-by-or-on-behatf--of
the-principais

fiii}igl ta change the name or form of organization
under which the business enterprise is operated and to enter
into a partnership agreement with other persons or te
organize a corporation to take over all or part of the
operation of the business or-any-part-ef--the--businessr--as
the-attorney-in-fact-considers-desirabite-or-necessary; and

tivy(d) ¢o demand and receive ail money that-is-er-may
become due to-the-priaeipat or thakt-may-be claimed by er-for

the principal or on the principal's behalf in the operation

of the business enterprise;-to and control and disburse the
funds money in the operation of the enterprise--in--any--way
that-—the-attorney-in-fact-considers-desirable-or-necassary;
and--to--engage--in--any--banking--transactions---that-——the
attorney-in-fact---considers---desirabie--sr--necessary--for
effectuating-the-execution-of-—any--of--the--powers--of--the
Artarnav—in-fase-——daneribad-——in-——thia-—anbaesttan--+1ifet
business;

{5) to put additional capital into a business in whic¢h

the principal has an interest;

{6) to join in a plan of reorganization, consolidation,

or merger of the business;

{7) to sell or liguidate a business or part of it at

the time and upon the terms the agent considers desirable;
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{B) to establish the value of a business under a buyout

agreement to which the principal ig a party;

té3({9) to prepare, sign, file, and deliver aii reports,
compilations of information, returns, or other papers with
respect to amy a business opetating-—transaction-of-the
prineipal that are required by any a governmental agencys
departmenty or instrumentality or that the attorney-in-face
agent considers desirable sr-necessary-for-any—-purpose and
to make any related payments; and

tey(10) to pay: compromise, or contest taxes or
assessments and to do any other act or--acts that the
attorney-tn-fact agent considers desirable or-necessary to
protect the principal from illegal or unnecessary taxation,
fines, penalties, or assessments in-—cenneetton with the
principaits respect to a business operations, including
power--—to-—attempt attempts to recover, in any manner
permitted by law, sums money paid before or after the
execution of the power of attorney as--taxes7--fineay
penatties;-or-assessmentss.

t£y-~to—~demandy-—-—-receive;--—or---obtain-—-by—--actiens
preceedingy--or——ectherwise-any-monrey-or-other—thing-of-vaiue
to-which-the-principai-ts;-may-become;-or-may-—ctaim--to--he
ientitied-»u:——the—-preeeed:-of—uny—bnséness—operation-oé—ehe
principalts—-to-ceonserver-tnvesty-disburses-or-use-anyehing-so

received-for-purposes—enumerated-in--this--seetion;—-and--to
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reimburae-the—attorney—in-fact—ioe-any—expenditures—prope:iy

made——by—the—attotney-in-Eact—in-the—execution—uf—ehe—powers
conferred—upon-the-atterney—in-fact—by—the——statutcry—-short

Eerm—powef—of—attorneyf

tg7——to-—exeeueey——acknewiedge;——:eni;-—and-—deiiverAany
daedT——assignnentr--—mortgage7———leasev~~-natice?—-—censent7
agreementvv-nuehori:gtiony--checkr—-er—othee—instrumene*that

the-uttorney—in-fnct—considers—usefui—for—the—accompiishment
of—any—of-the—purposes-enumerated—in—this-seetionf
fh?--to—-proaecute7~—defend7——submit-——to———arbibratian7
settie7——and-—propese—or-accept—n—compromise—with—respect—ta
any—ciaém-exiating—in—fnvcr*—of~-of——nga§nst——the-—principai
bused'~on—or-invoiving-eny—businesa—operating—transaction—or
to—intervene-én-any*reiated—acticn—ur—pfeceedingr
fiin~to—hifeT—d&scha:geT-and——compensate——nny—-attorney;
accountant;——expert-—witness7——er—-ather——aasistant-uhen—the
attarney~in—faet—conaidera-thab—ucticn—to-be——desirahie—-for
the——ptoper——exeeutien-by—the"attofaey-in—fact-of—uny—05*che
powers-described-in—this—sectien-—and——for-—the-—keeping——of
needed-recorda;-and
fj?--in—generai—and-in—addition-to-cii-the—specific—ncts
iisted-—in——this——aectionr——ta——da—-nny——other——act—that—the
attorney—&n—Enetveonsidera—desirnbie—or—-necessary——Eor-—the
furbherance—-or—pratecticnfof—the-intere:ts-of—the-princ1pai

in-any-bnsiness:
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t2¥--Ali--powers---desecribed---in-——this---section---are
exereisabie--equaltly--with-—reapect-to-any-business-in-which
the-principai-is—-interested-at-the-time--of-—gitving--of-—the
power——-of--attorney--or--in--which--the--princitpai--becomes
tnterested-after-chat-timer-whether-operated-tn-—Montana——or

eisewheres"
Section 122. Section 72-31-207, MCA, is amended to
read:

“72-31-207. #¥nsurance Construction of power relating to

insurance transactions. %4 In a statutory short-form power
of attorney, the language conferring--generai--asuthoerity
granting power with respect to insurance and annuity
transactions means---that-—the--prinecipat-—-avthorizes——the

attarney-in-fact empowers the agent to:

ta¥(l) te continue, pay the premium or assessment on,
modify, rescind, release, or terminate any a contract eof

tifey-accident;——heatthy-—-or--disabiizty--insurance--or--any

Py Ay S duda

Pt ety =<7 P oo es

_»-ef—ke:}l_-b,_h-gun_—--p-i-pp-—n—-nn!
combination-of-these-esntraets procured by or on behalf of
the principal prior-te-the-granting-of-the-power-of-attorney

that insures or provides an annuity tc either the principal

or any-other another person, without-regard--te whether ar
not the principal is er--is--mnet a beneficiary under the
contract;

th1(2) to procure new, different, or and additional
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contracts of iifer-mccidents-heatthy-or-disabitity insurance
and annuities for the principal er-centracts—for-provision
of—heaith—cate-—serviees——for——ehe——princépair——to and the

principal's spouse, children, and other dependents and to

select the amount, the type of insurance or annuity, and the
mede of payment under-ecach-comtract;

{3) ¢te pay the premium or assessment on, modify,
rescind, release, or terminate amy a contract of insurance
Of annuity procured by the atterney-in-faet agent;

(4} and--to designate the beneficiary of the contracty;
provideds however, that-the-attorney-in-fact an_agent may
not he named a beneficiaryr--except--if--permitted-under
72-31-2087-the-attorney-in—fact-may-be-named-che-beneficiary
of-death-benefit-proceeds—under-an-inaurance-contract-or——+if

the-—attorney-in-fact of the contract or of an extension,

renewal, or substitute for the contract only to the extent

that the agent was named as a beneficiary under the a

contract that-was procured by the principal prier--te--tihe

granting before executing of the power of attorneysy-the

attorney-én-fact?nay-continne—to*be*named—ns-the—beneficiary
under—the-contract-or-under—any-sxtension-oer-renawai--of——ar
substitute-for-the-contract;

tey(5) with——reapect-to-any-contract-of-1ifer-accidents
heatthy;-disabiliityy-ar—tiahility-inanrance-as-to--which--the

principat--has--or--ciaims—-te--have--any-cne-or-mere-of-the
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powers-described-in-this-seetiony-te apply for and receive
any--avatiabie a loan on the security of the contract of
insurancey-whether-for-the-payment-of-a-premium-or—-tor--the
precuring-of-cash; Or annuity;

(6) to surrender and then-to receive the cash surrender
valuey;

{(7) to exercise any an election as-to-beneficiary-or
mode-of-payments;

(8) to change the manner of paying premiumsy;

(9} +®& change oqr convert the type of insurance

contracty---and or annuity, with respect to which the

principal has or claims to have a power described in this

section;

(10) to change the beneficiary of ¢he a contract of
insurancesy Or annuitz; provided; however, thae-———the
atterney-in-fact the agent may not be designated a new
beneficiaryy except £ to the extent permitted under
F2-31~2887--the--—attorney-in-fact--may-be-the-beneficiary-ot
death-benefit-proceeds—under-an-inadrance-contract-or-if-the
attorney-rn-fact--was--named--as--a--benefictary--under-—the
esnteact-that-was-procured-by-the--principat--prior--to-—the
grancing--of-the-power-of-attorneyy-the-attorney-in-£fact-may
eontinue-to-be-naned-as-che-bheneficiary-under--the--contrace
sr--under--any-extension-or-renewat-sf-or-subseciture—for—the

econeract by subsection (4);
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td}—-to——demand7w-wreeeiver---er---obtuin--~by——-actionr
proceedingf-or—etheruise—nny-moneyy—dividendT—or—other~ehing
of—vaiue—ee—which—the—princfpai—isr-may—becomcv-or~mny—ciaim
te--be-entitled-as-the-proceeds-of-any-eoneract-of-inavrance
or-of-sne-or-more-of-the--transactions--enumerated-—-in--this
section:——tc—eenserve1-§nveat7—dishuraer-armueéiiae-unyehing
received-for-purposes-enumerated-in--this—--section;--and--to
reinbnrae—the-attorney—in—face—Eor-any—qxpenditures—preperiy
made-~by-the-attorney-in-fact-in-the-execution-of-the-powers
conferred—on—the—attcrney—in-faet——by——the——statntary'-short
form-power-of-attorneys

tey(11) veo apply for and procure aqy——avaiinbie

governmental government aid in-the-guaranteeing-or-paying-of

LS guarantee or pay premiums of any a contract of insurance
on the life of the principal;

t£3{12) to collect, sell, assign, hypothecate, borrow
upon, or pledge the interest of the principal in any a
contract of insurance or annuity; and

t+9¥({13) ¢o pay from any proceeds or otherwise,
compromiser or contest, or--te and apply for refunds in
connection with any a tax or assessment levied by a taxing
authority with respect to any a contract of insurance or
annuity or the its proceeds of-tha-refunds or liability

accruing by reason of the tax or assessments.

thi--te-agree-and-contracty--in--any--mannersy--with--any
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person7--and-on-any-terms-thet—-the-attorney-in-fact-setectssy
for-the-accompiishment—-of-any-of-the-purpeses-enumerated--in
chis--section--and--to-perform;-rescind;-reform;-retease;-or
modify-rhe-aqreement-or-contract;
tij--es-executey-~acknewtedger--secat7s--and--deizver--any
consenty-demandy-requesty-applicationr-agreement;—indemnityy
aunthorizationy-—-assignmenty--piedger-notice;-checky-receipty
waiver;—-or--other——inatrument——that--the---attorney-in-face
censidera--usefut--for--the--accompiishment--of--—any--of-the
purposes-cnumerated-rn—this-sections
t$y--to-continuer-procurey-pay-the-premium-or-assessment
on7-modiEyT—rescind7—reieaSE7—terminate7—or——ctherviae——deal
with——any—contraet—of—insuranee;-other—than-thcse—enumefﬂted
in--subsection——ti}taj——or--ti}tb}7——whether——£fire;-—marines
burgiaryy-compensationy—iiabiiteyr-hurricaner--casnatcyy--or
other-typey-or-any-combination-of-itnsurance-er-ts-do-any-act
or——acts-with-respect—to—the-contract-or-with-respect—to-its
rracasda—mr—anfarcamant—thab—tha-artarnav—in-Eart——raneidare
desirabie--or--necessary--for—-the-preometion-or-protection-of
the—interests-of-the-principats;
tk}--te—-prosecutery-—defendr--submit---te-—-arbitrations
asettier—-and--propose-or-aceept-a-compromise-with-respect—teo
any-ciaim-existing-in-faver--ef--or--against--the--principai
based--on--ar-—invelving-——Aany-—insurance--transaction--or-te

intarvena-in-any-reiaced-action-or-proceedings
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tiy~~to-hire;-discharger-and--compensate--any--attoerneyr
accountanty-—expert--witness;—-or—-ether--assrstant-when-the
attorney-in-fact-considers-the-aceion-to——-be—-destrabte--£for
the--proper--execution-hy-the-attorney-in-£act-of-any-sf-the
powera-described-in-this-section--and--for--the--hkeaping-—-of
needed-recordss-and

toy-—in-generat-and-in-addition-ta-a¥i-che-specific-acts
Irsted——in-—this-sectiony-to—do-any-sther-aces-in-connection
with-procuringy-supesrvisingr-managingr-modifying7s-enfeorcingy
and-terminating-contractas-of-tnsarance-or—£for-the-pravisiona
of-henlth-care--services--in—-whieh--the--principat--is--ehe
insured-or-is-etherwise-in-any-way-interesceds

t2}--Att---powers---described---i1n---this---section--are
exercisabie-with-respect-to-any-contract-cf-insurance-or-for
the-provision-of-health-care-service-in-which-the--prineipat
+8--in--any-—way-—interestedr;--whether--made--in--Montana-or

eisewheres"”

deciiun 1£3. section /2-31-208, MCA, is amended to

read:

*72-31-208. BPeneficiary Construction of power relating

to estate, trust, and cother beneficiary transactions. tij In

the a statutory short—-form power of attorney, the language
conferring-generai-authority granting power with respect to

estate, trust, and other beneficiary transactions, means

that-the-principai-avthorires-the-attorney—in—fact:
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tay--to-represent-and empowers the agent to act for the

principal #n-ati-ways-and in all matters affeeting-any that
affect a trust, probate estate, guardianship,
conservatorship, escrow, custodianship, or other fund out-of
from which the principal is, may become, entitied or claims
to be entitled as a beneficiary to some a share or payment,
including but-not-iimited to the-follewing:

t+¥(1l) te accept, reject, disclaim, receive, receipt
for, sell, assign, release, pledge, exchange, or consent to
a reduction in or modification of any @ share in or payment
from the fund;

t++¥{2) to demand or obtain, by actienj-proceeding;y
litigation or otherwise, any money or other thing of value
to which the principal is, may become, or may-ciaim claims
to be entitled by reason cof the fund:

. {3) to initiate, participate in, and oppose any

preceedingr-Judictats-or-etherwise;-for-the-ascertainment-of

litigation to ascertain the meaning, validity, or effect of

any a deed, will, declaration of trust, or other instrument
or transaction affecting in--any--way the interest of the
principal;

{4) to initiate, participate in, and oppose any
proceedingy---jodietat---ar-——otherwise;——for--the--removais;

subatientieny litigation to remove, substitute, or surcharge

of a fiduciary;
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{5) to conserve, invest, disburse, or and use anything
received for purpeses-iiseed-in-this-seection an authorized
purpese; and to--reimburse--the--attorney-in-fact--fer--any
expenditures--properiy--made--by-the-attorney-in-fact—-in-the
execucion-of-the-powers—conferred-on-the-attorney-in-fact-by
the-statutory-short-form-power-of-atterneys

tiiiy-to-prepares-signy;-fiter-and-detiver--ali-—-repores;y
compitationa-of-infermationy-returns;-or-papers-with-respeeet
te--any--interest--had—-or--ciaimed--by--or-on-behaif-of-the
princépai-in—the-fun&:—to—payr—compromise1-conte=t7-or~appiy
for-and-receive——refunds--in--connectisn——with——any--tax-—or
asseasmenty--with--respect-te-any-interest-had-or-ctaimed-by
or-on-behaif-of-the-principat-in-the-fund-er-with-respect-to
any-praperty-in-which-an-interest-is-had-ar-eiaimed;

fivi-be—agree-and-—contracc—-fn——any-—mannerT——with——any
peraony--and--en-any-terms—the-attorney-in-fact-seiectsz-for
the-accompiishment-ef-the-purposes-tisted--in--thia--section
and--te--perfermr——rescinér——reform1——reiease7—or—modify—the
agreement-or-centract-or--any--other--simitar--agreement-~ar
contract-made-by-or-en-bahaif-of-the-prinecipais

ty}-—to--executer;—-acknowiedge;-—-verify;-seat;-f+ie;-ang
deliver-any--deedy--assignaments--mortgnge;--iease;—-cansents
designationr-pieadingy-notice;-demand;-electiony-conveyancer
reteaser--assigrmenty--checky7--piedge;--waiver;-admiasien-of

servicey-notice-of-appearancer-or-other-instrument-thart——che
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attorney-in-fact-—considers-usefui-for-the-accompiishment-of
any~-of-the-purposes-enumerated-in-this-sections

{tvry-to-submit-te-arbitrationy-settier--and--propose--or
accept-a-compromise-with-respect-to-any-controveray-ar-ciatm
that--affects-~the-administration-of-the—-fund;-in-any-one-of
which-the-principal-has-or-ciaims-to-have-an—interest-and-to
de-any-anéd-aii-acts-that-the-attorney-in-fact--considers--te
be-desirable-or-necessary-in-effectuating-the-compromise;

tviiy-to——hire;—-discharger-and-compensate-any-attorney;
acecountanty—expert-witnessy--er--other--assistant--when--the
attorney-in-fact--considers—-that-action-to-be-deairabie-for
the-proper-execution-by-the-attorney-in-fact-of-any-—~of--the
powers-~deseribed--in--this--section--and-for-the-keeping-of
needed-records;

tviiiy(6) te transfer any--part--or--aii--of--any an
intereat that of the principal may-have in any-interescs-—-in
real estate toperty, stocks, bonds, bank accounts with

financial institutions, insurance, and any other asaets--of

any--kind--and--nature ropert to the trustee of any a
revocable trust created by the principal as grantor settlor.

tby-in-generai-and-in-addition-to-ati-che-specific-—naces
tisted-in-chis-sectiony-to-do—any-other-acts-with-respect-to
the-administration-of-a-trusty-probate-estatey-guardranships
conservatorshipy--esecrows--cnstodianshipy—-or--other-fund-in

whieh-the-principai-has-or-ciaims-to-have-an-interest--as--a
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beneficiarys
t2y--Por--the—-purposes——of-subseection—t1}y-Ufundi-means
any-trustr-probate--estate;-—guardianship;--cenaervatorshipy
escrowy--custodianshipy--or--any--other--fund——in—-whieh—the
principat-has-or-ciatms-to-have-an-interest:
t3y--Ari--powers-—-described-—--in---this——-section-—--are
exercisabie--equaiiy-—with--respeet-to-the-admintstration-or
disposition-of--any--trust;--probate—-estate;—-guardianshipr
conservatorshipr-—escrowy--custodianshipy;--er--other-fund-in
whiech-the-principai-ia-interested-at-the-giving-of-the-power
of-atterney-or-becomes-—interested--after——that--time-—-as—-a
beneficiary;-whether-located-in~Montana-or-eisewharer"
Section 124, section 72-31-211, MCA, is amended to

read:

®72-31-211. €iaims (Construction of power relating to

claimg and litigation. {3} In a statutory shert-—ferm power
of attorney, the language conferring-generai-authority with
respect to claims and litigation means——-that--the--principoal

antherizes-the-attorney-in-face empowers the agent to:

ta)(l) to assert and prosecute before any a courty or
administrative beoardy--department;--commiastoner;--er--ather
tribunat--any-canse-of-actiony agency a claim, counterclaim,
or offset, or-defensey-that-the-principai-has-sr--ciaims—-to
have and defend against any an individual, parenérah}pT

asscciationy-eorporation a legal entity, or government, or
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other--person-—-or--instrumentatityr includings--by--way--of
illuseration--and--not—-of-restriction;-power-to-suve-for-the

recovery-of-tand-or-of-any suits to recover property or

other thing of value, for-the-recevery-of to recover damages

sustained by the principal in——any--manner, for--the

etimination-or-modification-of to eliminate or modify tax

liability, €feor or to seek an injunction, for specific
pecrformance, or for-any other relief;

tb¥{2) ¢to bring an action of--interpieader--or--other
actron to determine adverse claims, €& intervene or
tnterplead in any-setion-or-proceeding litigation, and ee
act itn-any-iitigation as amicus curiae;

te3(3) in connection with any-action-or-precesding-er
controversy-at-iaw--or--stherwiser-~to-—appty--for--and;--if
possible litigation, procure a---libel---judgmenty an
attachment, & garnishment, libel, am order of arrest, or
other preliminary, provisional, or intermediate relief and
to-resore—to-and-te-utitirte-in-aii-ways-permitted-hy-law-any
ugse an available procedure for---the---effecenation---or

satisfaction—-of-the to effect or satisfy a judgment, order,

or decree obtained;

td¥(4) in connection with any-aetien-or-proceedingr;--ae
taw--or-otherwise litigation, te perform any lawful act thae
the--principatr~-mrght--perform, including7---by---way---of

tiinstration--and--net-ef-restriectiony acceptance of tender,
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offer of judgment, admission of amy facts, submission of any
a controversy on an agreed statement of facts, and consent
to examination before trial, and generatiy-to-bind binding
the principal in t¢he--conduct--of-—--any litigation or
controversy-as-seems-desirablie-to-the-attormey-in-£fact;
te¥{5)} to submit to arbitration, settle, and propose or
accept a compromise with respect to any a claim extsting-in
favor-of-or-againse-the-prineipa: or any litigation te-whieh
the-prineipai-isy-may-become;-or-may-be-designated-a-party;
¢£3{6) ¢to waive the issuance and service of a—-summonsy
ettattony-—or--other process upon the principals; to accept
service of processy; to appear for the principaly; to
designate persons upon whom process directed to the
principal may be served;; to execute and file or deliver
stipuiations on the principal’'s behalfs; teo wverify
pleadingsy; to-appeal-teo seek appellate tribunais reviewy;
te procure and give surety and indemnity bonds at-the-times
and-to-the-extent-the-ateorney-in-fact--considers-—-desirabre
or--neeessary;y--te contract and pay for the preparation and
printing of records and briefsy; or--te and receive, and
execute, and file or deliver any a consent, waiver, release,
confession of judgment, satisfaction of judgment, notice,
agreement, or other instrument that--the--attorney-in—faect
considers--desirabte--or--necessary in connection with the

prosecution, settlement, or defense of amy a claim by or
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againat--the--principat—--er--of--any litigation te-whieh-the
prinecipai-ia;-may-becemey-or-may-be-designated-a-party;

te¥(7) to--appear—-fory--representy--and act for the
principal with respect to bankruptcy or insolvency
proceedings, whether wveoluntary or involuntary, whether-of
concerning the principal or of some other person, with
respect to any a reorganization proceeding or with-respect
to-any a receivership or application for the appointment of
a receiver or trustee that tn--any--way affects any an
interest of the principal in amay-real propertyr;-bond;-share;
commodity-interestr-tangibie-—-perssnal——property; or other
thing of value; and

thy--to--hirey--dischargey-—and-compensate-any-atteorneyry
acesuntant;-expart-witness;--or—-other--aasistant--when--the
atteorney-in-fact--considers—-that-action-to-be-deairabie-for
the-preper—execution-of-any-of-the-powers-deseribed-in——this
sectiony

ti3(8) to payry—-from—-funda--in--the-—controi--of--the
atterney—in—faet--or-Ear—the—nccouat—of—the-prinéipaiT—any a
judgment against the principal or any a settlement that--may
be made in connection with any-transactien-enumerated-in
this-sectiony-to litigation and receive and conserve any
money or other things thing of value paid in settlement of
or as proceed# of ene—sr-more-af-the-transections—enumerated

in-this--sectioan;--and--to--receive;--endorses~-and--deposit
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checksa;-and

fi?--in-generai—and-in~addibion—to—uii~the-specific—acts
tisted—-in--this-section;-to-do-any-other-acts-in-connectzon
with--any-—ctaim--by--or--againse-~the--principat--or---with
Iitigation--to-which-the-principat—-isr;-may-becomer-or-may-be
designated-a-partys

t2y--Ati--powers———described-—-in—--this---seetion---are
exercisable---equatty-~-with--respect--to--any a claim or
litigation existing-at-the-giving-of-the-power--of--attorney
or—-—arising--atter--that-time;-whether-arising-in-Mentana-eor
etsewhere.”

Section 125. section 72-31-212, MCA, is amended to

read:

"72-31-212. Pamiity Construction of power relating to

personal and family maintenance. ¢} In a statutory ahere

form power of attorney, the language cenferring-—generat
authority granting power with respect to personal and family
maintenance peans——-that——-the--prinecipat--autherizes--the

attorney-in-fact empowers the agent to:

tay(l) te do aii the acts necessary fer-maintaining to
maintain the customary standard of living of the principal

and the principal's spouse, children, and other dependents

individuals customarily or legally entitled to be supported

by the principal, includingy-by-way-of-iiivatratiron-and--not

of--restrietion;-—power—-to-previde providing living quarters
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by purchase, lease, or other contract or by--payment--af
paying the operating costs, including interest, amcrtizaticn
payments, repairs, and taxes, of on premises owned by the
principal and occupied by ¢the--principatis-———famity-—-or

dependents those individuals;

(2) to provide for the individuals described in

subsection (1) normal domestic help for-the-operat:ion-of-the
househoid; to--provide usual vacations and usual travel
expenses; to--provide--—usuai-eduecationai-facititress and to
provide funds for ail——bhe;—curtent--iiving--costs——of——the
spousey-—-chitdreny——and--other--dependents;—incinding;-ameng
other-~-—things; shelter, clothing, food, appropriate

education, and incidentats other current living costs;

tb¥(3) to pay for the individuals described in

subsection (1) necessary medical, dental, and surgical care,
hospitalization, and custodial care for--the--spousey
ehitdreny-and-other—dependenta-of-the-principail;

te¥{4) to continue whatever any provision has-been made
by the principals-either-prior-ta-ar-after-the-execution--of
the-poawer-of-attorney; for the principaiis-spouser;-childreny

and--ether--dependents-with-respect-ts individuals described

in subsection (1)} for automocbiles or other means of

transportation, includingy-by-way-of-ittustration—but-not-of
restriction;--power—-to-—-itcenseji--insure;——and--repitace-any

astomobites-owned-by-the-principai-and-customariiy--used--by
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the-wspauser——chitdren;——or——other——dependents registering,

licensing, insuring, and replacing them;

td}(5) to-—continue—-whatever maintain or open charge

accounts have—been—operuted—by—the—pr&ncipai--prier—-tc—-the
execntian—uf—the—power—cf—attofney—or~after—exeeneion—cf—the
power-—of--atterney for the convenience of the principatis
spousery--children;—-or-~other--dependents:——to individuals

described in subsection (1) and open new accounts the

attorney-in-faet agent considers to—-be desirabie for--the
uccompiishment—-of-—any-—ef——ehe—purposes—enumefated—in~this

sectron to accomplish a lawful purpose; and to-pay-the-itteams

eharged—an——those——accounta—-by—-any--persanw-antheff:ed——cr

pernitted—-by~—the-—principai——EO——nnke—charges—prior—to—the
exeeuticn—of—the—pover—of—attcrney7

ter{6) eo continue paymentsg incidental to the
membership or affiliation of the principal in any a church,
club, society, order., or other organization or t& continue
contributions to those organizationsrl

ff1——to-—demandT---reeeiver-=—or———abtain---by--—action;
pre:eeding7——or—-otherwise—any-maney—or—other-thing-aé—vaiue
to-whieh—the—pfincipai—ésf-may—becomey-er—may—-cintm—Ate——be
entieied———te—-—as—--sniaryT——wage:7——commiaaionr-—or~-cther
femunerutian-—fof——Services——performedy—-as——nf-dividend-—or

déstribution—upen—any—stockr—or——AS'—inberest—-or-—pr:ncipai

upon--any—-indebtedness——cr--any——periodie——dfstribution——of
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profits——Erom--any--partnerahip——er——buainess——in~;which-the
principal-has-er-ectatms-an-interest-and-te-endorse;-coitects
er-atherwise-realize—upon-any--inatrument--for-—the--payment
receiveds
tgy--te———use---any--asset——of--the--principai——for--the
perfotman:e——of——the——powets——enumerated——in——this-—section;
inc}nding1~by—way-of—ii}naerntion—and——nct—«of——restriction;
power—-to-—draw--money--by--eheck-cr-etherwise-from-any-bank
depaait—af—the-principaif——te——seii-—any—-éntetest——in——real
prcpertyr—--bendsT——shures7——cammodity——&nterestsv——taﬂgible
pcr:ona&-propertyr-or—other-asscts-af—the-principai;-and——to
borrow——money--and—p}edge-as-aecuriey—écr—a—iunn;—any~n:=etr
¢nciuding-insurances-that-betongs-te-the-principai+
fh1——te—executer—aeknouiedge7—vefify;——seai7——fiie7-—nnd
deiiver—any-app}ieaeienr—conaenty—petition7-notiee7—re}eaae7
wniver7---—agfeemeney—“-or———other—~—instrnmene-——that———the
attorney-fn—fact—considera—usefui~§or—the—accompiishment--of
ﬂny—ot—the’pﬂtposea“cnumcratcﬁﬁinAthia'a:utluu,
tif—-to——hirer—-diseharger-—and—compensnte-nny-ateorneyT
acceuntantr—or—other——assiatant——vhen—-the——atteeney—in—fact
econsiders——that-—-action--te--be--desirabie--for--che-—proper
execution-by-any-ef—ehe—powers—de:cribed-in—this-secticn—and
for-the-keeping-of-needed-records;-and
tjj——in—generai—and—in-additien—ec—aii—the—speciféc—aets

iiseed-in—this—sectionT—to-de—anonther—actSAfor—ehe-weifare
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of--the--spousey--chitdrens--or--other-dependents-or-for-the
preservation——and--marntenance---of--—the--—other---personai
retationships---pf--the--principat—-to--parentsr-—-retativessy
friendssy-and-organizations-as-are-appropriates
t2¥--Ar}--powers—--described-——-in-—-this---section——-are
exereisable--equatiy--whether—--the--ncta--required-for-their
executian-relate-to-reat-or-perssnat-preoperty-owned--by—-the
principal-at-the-giving-of-the-power-of-attorney-er-acqnired
afrer-—that--timey;--whether-—-those--acts--are-performable—in

Memtana-cr-eisewhere:”

NEW SECTION. Section 126. construction of power
relating to benefits from social security, medicare,
medicaid, or other goveranmental programs or from military
service, In a statutory power of attorney, the language
granting power with respect to benefits from social
security, medicare, medicaid or other governmental programs
or from civil or military service empowers the agent to;

{l} execute vouchers Li the name O tne principat ror
allowances and reimbursements payable by the United States
or a foreign government or by a state or subdivision of a
state to the principal, including allowances and
reimbursements for transportation of the individuals
described in 72-31-212(1), and for shipment of their
household effects;

{2) take possession and order the removal and shipment
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of property of the principal from a post, warehouse, depat,
dock, or other place of storage or safekeeping, either
governmental or private, and execute and deliver a release,
voucher, receipt, bill of lading, shipping ticket,
certificate, or other instrument for that purpose;

(3) prepare, file, and prosecute a claim of the
principal to a benefit or assistance, financial or
otherwise, tc which the principal claims to be entitled,
under a statute or governmental regulatiocn;

(4) prosecute, defend, submit to arbitration, sectle,
and propose or accept a compromise with respect to any
benefits the principal may be entitled to receive; and

(5) receive the financial proceeds of a claim of the
type described in this section and conserve, invest,

disburse, or use anything received for a lawful purpose.

NEwWw secTIon. Section 127. Construction of power
relating to retirement plan transactions. In a statutory
power of attorney, the language granting power with respect
to retirement plan transactions empowers the agent to:

{1) select payment options under any retirement plan in
which the principal partibipates, including plans for
self-employed individuals;

(2) designate beneficiaries under those plans and
change existing designations;

{(3) make voluntary contributions to those plans;
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(4) exercise the investment powers available under any
self-directed retirement plan;

(5) make "rollovers”™ of plan benefits into other
retirement plans:

(6) if authorized by the plan, borrow from, sell assets
to, and purchase assets from the plan; and

(7) waive the right of the principal to be a
beneficiary of a joint or survivor annuity if the principal

is a spouse who is not employed.

NEW SECTION. Section 128. construction of power
relating to tax matters, In a statutory power of attorney,
the lanquage granting power with respect to tax matters
empowers the agent to:

{}) prepare, sign, and file federal, state, local, and
foreign income, gift, payroll, Federal Insurance
Contributions Act, and other tax returns; claims for
refunds; requests for extension of time; petitions regarding
tax matters; and any other tax-related decuments, including
receipts, offers, waivers, consents (including consents and
agreements under Internal Revenue Code section 2032A or any
successor section), closing agreements, and any power of
attorney required by the internal revenue service or other
taxing authority with respect to a tax year upon which the
statute of limitations has not run and the following 25 tax

years;
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(2) pay taxes due, colleét refunds, post bonds, receive
confidential information, and contest deficiencies
determined by the internal revenue service or other taxing
authority;

{3) exercise any election available to the principal
under federal, state, local, cr foreign tax law; and

(4) act for the principal in all tax matters for all
periods before Lthe internal revenue service and any other

taxing authority.

NEW SECTION. Section 129. Existing interests -
foreign interests, The powers described in this part are
exercisable equally with respect to an interest the
principal has when the power of attorney is executed or
acquires later, whether or not the property is located in
this state and whether or not the powers are exercised or
the power of attorney is executed in this state.

REW SECTION. Section 130. uniformity of application
anAd conatrortinn. Mhie nart mnat ha app1ind and conatrrned tn
effectuate its general purpose to make uniform the law with
respect to the subject of this part among states enacting
it.

NEW SECTION. Section 131. application of |sections 103
through 112]. [Sections 103 through 112) apply to
registrations of securities in beneficiary form made before

or after [the effective date of this act], by decedents
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dying on or after [the effective date of this act].

SECTION 132. SECTION 32-3-501, MCA, IS AMENDED TO READ:

"32-3-501. Shares. (1) The capital of a credit union
consists of the payments by the members on shares.

{2} Shares may be subscribed to, paid for, and
transferred in sweh a manner as the bylaws prescribe.

{3) A certificate need not be issued to denote
ownership cf a share in a credit union.

{4) This chapter does not restrict or prohibit the

issuance of shares in any type of account described in

[sections 84 through 102]). However, the party, the

beneficiary, or the agent of an account may not vote, obtain

loans, hold office, or be required to pay an_entrance or

membership fee unless the party, beneficiary, or agent is a

member of the credit union."

NEW SECTION. Section 133. codification instruction.
(1) [Section 21] is intended to be codified as an integral
part o©f Title 72. chapter 2. part 2. and the provisions of
Title 72, chapter 2, part 2, apply to [section 21].

(2) [Section 34] is intended to be codified as an
integral part of Title 72, chapter 2, part 3, and the
provisions of Title 72, chapter 2, part 3, apply to [section
34].

(3) [Section 47] is intended to be codified as an

integral part of Title 72, chapter 2, part 5, and the
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provisions of Title 72, chapter 2, part 5, apply to [section
47}.

(4) [Section 56} is intended to be codified as an

integral part of Title 72, chapter 2, part B, and the

provisions of Title 72, chapter 2, part 8, apply to [section
56].
{5) [Ssections 61 through 72 and 83

through 112) are

intended to be codified as an integral part of Title 72,

chapter 1, and chapter 2, parts 1 through 8, and the

provisions of Title 72, chapter 1, and chapter 2, parts 1

through 8, apply to [sections 61 through 72 and B3 through
112],

(6) [Sections 114, 115, 119, and 126 through 130] are
Title 72,

intended to be codified as an integral part of

chapter 31, part 2, and the provisions of Title 72, chapter

31, part 2, apply to {sections 114, 115, 119, and 126

through 130].
Section 134.

32-1-443, 33-20-151, 70-1-309, 72-1-102, 72-1-110, 72-2-303,

NEW SECTION. Repealer. Sections 32-1-442,

72-2-501, 72-2-503, 72-2-511, ?2-10-101, 72-10-102,
72-10-1063, 72-10-104, 72-10-105, 72-10-106, 72~-10-107,
72-10-108, 72-10-109, 72-10-110, 72-10-111, 72-10-112,
72-10-113, 72-10-201, 72-10-202, 72-10-203, 72-10-204,
72-11-105, 72-11-201, 72-11-202, 72-11-203, 72-11-204,
72-11-205, 72-11-3¢1, 72-11-302, 72-11-303, 72-11-304,
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72-11-310,
72-11-315,
72-11~320,
72-11-333,
72-12-204,
72-12-502,
72-12-604,
72-12-704,
72-12-1001
72-13-102,
72-13-301,

72-31-215,

NEW SECTION.

72-11-306,
72-11-311,
72-11-316,
72-11-321,
72-12-104,
72-12-205,
72-12-503,
72-12-605,
72-12-801,
72-12-1002,
72-13-103,

72-31-209,

Section 135.

72-11-307,
72-11-312,
72-11-317,
72-11-322,
72-12-201,
72-12-301,
72-12-601,
72-12~701,
72-12-802,
72-12-10013,
72-13-201,

72-31-210,

Retroactive

72-11-308,
72-11-313,
72-11-318,
72-11-331,
72-12-202,
72-12-302,
72-12-602,
72-12-702.
72-12-803,

72-12-1004,

and 72-31-216, MCA, are repealed.

SB 0119/03

F2-11-309,
72-11-314,
72-11-319,
72-1¥-332,
72-12-203,
72-12-501,
72-12-603,
72-12-703,
72-12-901,

72-13-101,

72-13-202, 72-13-203,
72-31-213, 72-31-214,
applicability.

The amendment to 72-36-206(1) applies retroactively, within

the meaning of 1-2-109,

to caonveyances recorded on or before

October 1, 1989. The amendment also applies to

recorded after October 1, 1989.

NEW SECTION.

does not

that were incurred, or proceedings that

affect

Section 136. saving

{the effective date of this act].

~End-
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