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SENATE BILL NO, 46 

INTRODUCED BY HALLIGAN 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE 

LAW CONCERNING PARTNERSHIPS; REVISING PROVISIONS GOVERNING 

PARTNERSHIP PROPERTY; REVISING THE RELATIONSHIP BETWEEN 

PARTNERS AND PERSONS DEALING WITH THE PARTNERSHIP; REVISING 

THE RELATIONSHIP OF PARTNERS TO THE PARTNERSHIP AND TO OTHER 

PARTNERS; 

CREDITORS 

REVISING THE LAW CONCERNING TRANSFEREES AND 

OF PARTNERS; PROVIDING FOR A PARTNER'S 

DISSOCIATION; REVISING THE LAW ON WINDING UP A PARTNERSHIP'S 

BUSINESS; PROVIDING FOR MERGERS AND CONSOLIDATIONS OF 

PARTNERSHIPS; AMENDING SECTIONS 31-2-106, 35-10-102, 

35-10-103, 35-10-104, 35-10-105, 35-10-201, 35-10-202, 

35-10-203, 35-10-301, 35-10-302, 35-10-303, 35-10-305, 

35-10-307, 35-10-308, 35-10-309, 35-10-401, 35-10-402, 

35-10-403, 35-10-405, 35-10-406, 35-10-505, 35-10-602, AND 

35-10-609, MCA; AND REPEALING SECTIONS 35-10-303, 35-10-304, 

35-10-306, 35-10-404, 35-10-501, 35-10-502, 35-10-503, 

35-10-504, 35-10-507, 35-10-601, 35-10-603, 35-10-604, 

35-10-605, 35-10-606, 35-10-607, 35-10-608, 35-10-610, 

35-10-611, 35-10-612, 35-10-613, 35-10-614, AND 35-10-615, 

MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 
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Section 1. Section 35-10-102, MCA, is amended to read: 

•35-10-102. Definitions. In this chapter, the following 

definitions apply: 

(1) •esnkrttpt•--±nc¼ttde~--bsnkrttpt--ttnder--the--Pedera¼ 

BaftkrHp~ey-~ee-or-insoivene-ttnder-any-state-ineoivency-aetT 

t17 11 Business" includes every trade, occupation, or 

profession. 

t3t--ueonveyanceu--±ne½ttdes--every--aesignment7---%ease7 

mortgage7-o~-enettmbraneeo 

t4t--•eottr~•--ine¼~dee--every--eottrt--and--jttdge--havin9 

jttrisdietion-in-the-ees~. 

(2) "Debtor in bankruptcy" means a person who is the 

subject of: 

(a) an order for relief under Title 11 of the United 

States Code or a com12.arable order under a successor statute 

of general applicatlon~ or 

(b) a comparable order under state law governing 

insolvency. 

(3) "Distribution'1 means a transfer of money or other 

property from d partnership to a partner in the partner's 

capacity as a partner or to the partner's transferee. 

l!l "Partnership agreement 11 means an agreement, written 

or oral, among the partners concerning the partnership. 

j5) '1 Partnership at will'' means a partnership in which 

the partners have not agreed to remain partners until the 
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expiration of a definite term or the completion of a 

particular undertaking. 

t5t..L§l "Person" ¼t"le½t1des--ind¼¥idtteis,---partt"lersh.¼ps,

corporetief"ls7--and--other--asseeiatiet"ls means an individual; 

corporation; business trust; estate; trust; partnership; 

association;_ joint venturei .9.overnme!lt; _g_overnmental 

subdivision, agency, or instrumentality; or any other legal 

or commercial entity. 

t6t--uReal-pro~ertyil-ineittdes-iand-and-at"ly--interest--or 

f!9te:te-in-l::and.-

(7) "Property" means all property, real, personal~ or 

mixed, tangible or intangible, or any interest therein. 

(8) "State" means a state of the United States, the 

District of Columbia, tl:!~ COit\J1!0nwealt_!i_ ot Puerto R!_coL or 

any territory or insular possession subject to the 

jurisdiction of the United States. 

1..21 11 Statement II means a statement of partnership 

authority under [section 17], a statement of denial under 

(section 18], a statement of dissociation under (section 

42], a statement of dissolution under !section 49), a 

statement of merger under [section 57], or an amendment or 

cancellation of the fore~. 

(10) "Transfer" includes an assignment, conve~n.f;~, 

lease~ mo_!_t,Q~.~-!___Q_~ed, and encumbrance. 11 

Section 2. Section 35-10-103, MCA, is amended to read: 
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"35-10-103. ~~terpretatio~--or--k~ow¼edge Knowledge and 

notice. (1) A person has-•knowiedgeU-0£ knows a fact w±~htn 

the--meani"~--0£-th±s-chapter-"ot-on¼y-when-he if the person 

has aettta¼ knowledge the~eo£-b~t-aiso-whe"-he-has--k"ow¼edge 

o£--s~eh--other-£aets-as-±n-the-etrettms~a"ees-show-bad-£a±th 

of it. 

(2) A person has unoticeu of a fact w¼th±ft-the--mesn±nq 

of-this-chapter-when if the person who-elaime-the-benefit-0£ 

the-notiee: 

(a) sta~es-the-£aet-to-stteh-persen knows of it; e~ 

(b) has received a notification of it; or 

(c) has reason to know it exists from all of the facts 

known to that person at the time in question, 

(3) A person notifies or gives a notification to 

another by taking steps reasonably required to inform the 

other person in the ordinary course of_!}_!!_siness, whether or 

not the other person learns of it. 

(4) A person receives notification when it: 

(a) comes to the person"s attention; or 

(b) de%iver8-threttgh-the-mai¼--e~--by--other--meane--o£ 

eommttnieaeion-a-w~itten-statement-of-the-£act-to-sttch-pereon 

er--to--a--preper--person--at--his is duly delivered at the 

person's place of business or res±de"ee at any other place 

held out by the person as a place for receiving 

communications. 
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(5) Except as provided in subsection (6), a person 

other than an individual knows, has notice, or receives a 

notification of a fact for purposes of a particular 

transaction when the individual conducting the transaction 

knows~ has notice, or receives a notification of the fact or 

in any event when the fact would have been brou.9.ht to the 

individual's attention if the ____E,erson had exercised 

reasonable diligence. The person exercises reasonable 

diligence if the person maintains reasonable routines for 

communicatin~nificant information to the individual 

conducting the transaction and there is reasonable 

compiiance with the routines. Reasonable diligence does not 

require an individual acting for the person to communicate 

information unless the communication i~ .12.art of the 

individual's regular duties or the individual has reason to 

know of the transaction and that the transaction would be 

materially affected by the information. 

(6) A partner's knowledge, notice, or receipt of a 

notification of a fact relating to the partnership is 

effective immediately as knowledge by, notice to, or receipt 

of a notification by the partnership but is not effective as 

such if the partner committed or consented to a fraud on the 

partnership.'' 

Section 3. Section 35-10-104, MCA, is amended to read: 

"35-10-104. Rtt½ea Uni for mi ty of aEE_lication and 
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construction. tYt-~he-ftt¼e-that-stattttes--in--derogat±on--of 

tbe--coffllfton--¼aw--are-to-be-striet¼y-eo"st~tted-~he¼¼-~a¥e-no 

application-to-th*s-ehaptef• 

tzt--~he-law-er-eatoppel-shall-apply-tt"eer-this-ehapter~ 

t3t--~he-law-o£-age"ey-shall-apply-tt"eer-this-ehapter~ 

t47 This chapter eha¼¼ must be so--*nterpreted ~lied 

and construed as to etfeet effectuate its general purpose to 

make uniform the law with respect to the subject of this 

chapter of-those among states whiek-e"aet enacting it. 

tSt--~hi~-ehepter-sha½¼-not-be-eo"~trtted-so-as-to-imp8*r 

the-obligations-0£-any-eontraet-existi"g-o"-dttly-l7-¼94T7-or 

to-effeet-eny-aetion-or-~roeeeding~-begttn-or--~ight--aeertted 

before-dtt¼y-l7 -¼94TT'1 

NEW SECTION. Section 4. Effect of partneC'ship 

agreement -- nonwaivable provisionsa (1) Except as provided 

in subsection {2), a partnership agreement governs relations 

among the partners and between the partners and the 

partnership. To the extent the partnership agreement does 

not otherwise provide, this chapter governs relations among 

the partners and between the partners and the partnership. 

12) A partnership agreement may not: 

(a) vary the rights and duties under {section 6) except 

to eliminate the duty to provide copies of statements to all 

of the partners; 

(b) unreasonably restrict a partner's right of access 
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to books and records under 35-10-402(2): 

(c) eliminate the duty of loyalty under 35-10-405(3); 

(d) unreasonably 

35-10-405(4); 

reduce the duty of care under 

(e) eliminate the obligation of good faith and fair 

dealing under 35-10-40515); 

(f) vary the power to withdraw as a partner under 

[section 36(1)), except to require the notice to be in 

writing; 

(g) vary the right to expulsion of a partner by a court 

in the events specified in [section 3615)); 

(h) vary the requirement to wind up the partnership 

business in cases specified in [section 44(4), (5), or (6)); 

or 

(i) restrict rights of third parties 

chapter. 

under this 

Section 5. Section 35-10-105, MCA, is amended to read: 

•JS-10-105. R~¼es--rer--eases--ftot-provided-for-+n-th±s 

eftspte~ Supplemental principles of law • .LU fn-sny-ease--not 

prev¼d~d---£or---in--thie--ehapter Unless displaced by a 

particular provision of this chapter, the rttl~s principles 

of law and eguity,-¼ne¼~ding-the-¼aw-merehanc,-sha¼¼-govern 

supplement this chapter. 

(2) If an obligation to pay interest arises under this 

chapter and the rate is not spec~fi~~~ the rate is that 
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specified in 31-1-106.'' 

NEW SECTION. Section 6. Execution, filing, and 

recording of statements. 11) A statement may be filed in the 

office of the secretary of state. A certified copy of a 

statement that is filed in an office in another state may be 

filed in the office of the secretary of state. Either filing 

has the effect provided in this chapter with respect to 

partnership property located in or transactions that occur 

in this state. 

(2) A certified copy of a statement that has been filed 

in the office of the secretary of state and recorded in the 

office for recording transfers of real property has the 

effect provided for recorded statements in this chapter. A 

recorded statement that is not a certified copy of a 

statement in the office of the secretary of state does not 

have the effect provided far recorded statements in this 

chapter. 

(3) A statement filed by a partnership must be executed 

by at least two partners. Other statements must be executed 

by a partner or other person authorized by this chapter. The 

statement must be in the English language. An individual who 

executes a statement as or on behalf of a partner or other 

person named as a partner in a statement shall state beneath 

or opposite the person 1 s signature the person's name and the 

capacity in which the person signs. The execution of any 
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secretary of 

affirmation 

state 

under 

penalties of false swearing by each person executing the 

document that the facts stated are true. 

(4) A person authorized by this chapter to file a 

statement may amend or cancel the statement by filing an 

amendment or cancellation that names 

identifies the statement, and states the 

amendment or cancellation. 

the partnership, 

substance of the 

(5) A person who files a statement pursuant to this 

section shall promptly send a copy of the statement to every 

nonfiling partner and any other person named as a partner in 

the statement. Failure to send a copy of a statement to a 

partner or other person does not limit the effectiveness of 

the statement as to a person not a partner. 

(6) The secretary of state shall establish by rule fees 

for filing statements, issuing certificates, copying 

statements, priority handling, transmitting or filing 

facsimile copies, and providing computer-generated 

information. The fees must be reasonably related to the 

costs of processing the statements and providing the 

services. The secretary of state shall maintain records 

sufficient to support the fees established under this 

section. The secretary of state may adopt rules necessary to 

perform any duty required of the secretary oE state by this 
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chapter, 

NEW SECTION. Section 7. Facsimile filing 

requirements -- liability. (1) The secretary of state shall 

treat a facsimile copy of a document that is required or 

permitted to be filed under this chapter and the signatures 

on the facsimile copy in the same manner as an original for 

purposes of this chapter provided that the secretary of 

state receives the original document within 5 working days 

of the receipt of the facsimile copy. If all other 

requirements are met, the date of filing relates back to the 

date of receipt of the facsimile copy. 

(2) A facsimile copy is entitled to be filed under this 

section if it is: 

(a) produced by a method of transmission of images in 

which the image is scanned at the transmitter; and 

(b) legible and the same size as the original. 

(3) During the 5-day period referred to in subsection 

(1), the recorded facsimile copy constitutes constructive 

notice for all purposes of the original document. 

(4} If the original document is not received within 5 

working days of receipt of the facsimile copy as provided in 

subsection (1), the filing of the facsimile copy is void. 

(5) A person who files a false document by facsimile 

copy is liable to an aggrieved party for three times the 

amou11t of damages resulting from the filing of the false 

-10-



1 

2 

document. 

NEW SECTION. Section 8. Filing 

Sil 0046/01 

with secretary of 

3 state. (1) The original signed copy, together with a 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

duplicate copy that may be either a signed, photocopied, or 

confirmed copy, of any statement filed pursuant to this 

chapter must be delivered to the secretary of state. If the 

secretary of state determines that the documents conform to 

the filing provisions of this chapter and all required 

filing fees have been paid, the secretary of state shall: 

(a) endorse on each signed original and duplicate copy 

the word "filed11 and the date and time of acceptance for 

filing; 

(b) retain the signed original in the secretary of 

state's files; and 

(c) return the duplicate copy to the person who filed 

it or the person's representative. 

(2) The secretary of state may by rule prescribe and 

furnish forms or computer formats for any statement to be 

filed with the secretary of state under this chapter. If the 

secretary of state requires, the use of any forms or formats 

is mandatory. 

(3) All partnerships filing statements pursuant to this 

chapter shall first register the business name as an assumed 

business name pursuant to Title 30, chapter 13, part 2. 

NEW SECTION. Section 9. Law governing internal 
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NEW SECTION. Section 10. Partnership subject to 

a.mendaent of repeal of chapter. A partnership governed by 

this chapter is subject to any amendment or repeal of this 

chapter. 

Section 11. Section 35-10-201, MCA, is amended to read: 

•Js-10-201. Partnership defined as entity. f¼t A 

partnership is an assoe¼ne¼on-0£--~wo--or--more--pereo~s--to 

earry-oft-as-eo-ownere-a-bttsinees-~or-protit entity. 

t~t--Bnt--any-aseoeiation-formed-ttnder-any-other-statute 

or-this-state-or-ony-statnte-adopted-by-attthority-other-than 

the-attthority-0£-this-state-is-not-a-partnership-ttnder--this 

ehapter---ttn¼ess---stteh---asseeiation---wott¼d--have--been--a 

partnership-in-this-etete-prior--to--the--adoption--e£--this 

ehapter.---Bttt---this---ehapter---sha¼¼---app¼y--to--¼imited 

parCfterships-exeept-inso£ar-as-the-stattttes-re¼ae~ng-to-sueh 

pe:rtnerships-nre-ineonsistent-herewith.-" 

Section 12. Section 35-10-202, MCA, is amended to read: 

•35-10-202. Rtt¼es---£or---determ¼ning---the---exist~nee 

Creation of a partnership. %n--determining---whether---a 

partnership-exists,-ehese-rtt¼es-sha¼¼-app¼y~ 

(1) Except as provided by-~5-±8-306 in subsection (2), 

the association of two or more persons who-are-not--partners 

-12-
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as--~e--eaeh--o~her--are-ftet-par~ne~s-as-~o-~h±rd-persoas to 

carry on as co-owners a business for profit creates a 

partnership, whether or not the persons intend to create a 

partnership. 

ill An association created under a statute other than 

this chapter, a predecessor law, or a comparable law of 

another jurisdiction is not a partnership. 

(3) In determining whether a partnership is created, 

the following rules apply: 

tZt~ Joint tenancy, tenancy in common, tenancy by the 

entireties, joint property, common property, or part 

ownecship does not of~ itself establish a partnershipy 

wftether--etteh even if the co-owners do-or-do-not share afty 

profits made by the use of the property. 

t3tfil The sharing of gross returns does not 0£ i?_y 

itself establish a partnership;-wheth~r-or-not even if the 

persons sharing them have a joint or common right or 

interest in a"y property from which the returns are derived. 

t4t1£l ~he--reeeipt--by--a ~ person 0£ who receives a 

share of the profits of a business is prima--fae±e--ev±de"ee 

that--etteh--person--is £resumed to be a partner in the 

business, bttt-no-stteh--in£erenee--~haii--be--drawn--±£--etteh 

unless the profits were received in payment: 

tatill a~ of a debt by installments or otherwise; 

tbtii_U as for services as an independent contractor or 
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of wages or other compensation of to an employeeL 

1.!..!.il o~ of rent to-a-iand½ord; 

tet~ as of an annuity to or other retirement or 

health benefit to a beneficiarY.!_ sttrvtv~ng--9po~se--er 

representative, or designee of a deceased or retired 

partner; 

tdt~ as of interest or of another charge on a loan, 

tho~gh even if the amount of payment varies with the profits 

of the business, including a direct or indirect present or 

future ownership of the collateral or rights to income, 

proceeds, or increase in value derived from the collateral; 

or 

te7.0!..U_ a9--tfte--eon9iderat±on for the sale of a the 

goodwill of a business or other property by installments 

otherwise. 

or 

(4) Except as provided by 35-10-308, persons who are 

not partners as to each other are not partners as to other 

2ersons. 

(5) A partnership created under this chapter is a 

general partnership, and the partners are general partners 

of the partnership." 

Section 13. Section 35-10-203, MCA, is amended to re"d: 

"35-10-203. Partnership property. tlt--All--prop~rty 

o~~g~nn±ly---br~tt9~t---i~to---t~e---part~er~k±p---~~~e~---or 

~ttb9~qttentiy-aeqttired-by-pttreha~e Property transferred to or 
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otherwise on-aeeottnt-o~-the acquired by a partnership is 

partnership property of the partnership and not of the 

partners individually. 

tit--Hnless-the--eontrary--intention--appears,--preperty 

aeq~ired-w¼~h-partnership-tttnds-is-partnership-prepertyo 

t3t--Any--estate-in-rea¼-property-may-be-aeqaired-in-the 

partnership-name.-~it¼e-so-aeqaired-ean-be-eonveyed-on¼y--in 

the-partnership-name, 

t4t--A--eonveyanee--to--a-partnership-in-the-partnership 

name,-thoagh-withoat-words-0£-inheritanee,-passes-the-entire 

estate-0£-the-grantor-ttnless-a-eontrary-intent-appears, 11 

NEW SECTION. Section 14. When property is partnership 

property. (l) Property is partnership property if acquired 

in the name of: 

(a) 

(b) 

the partnership; or 

one or more partners with an indication in the 

instrument transferring title to the property of the 

person's capacity as a partner. or of the existence of a 

partnership but without an indication of the name of the 

partnership. 

(2) Property is acquired in the name of the partnership 

by a transfer to: 

{a} the partnership in its name; or 

(b) one or more partners in their capacity as partners 

in the partnership if the name of the partnership is 
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indicated in the instrument transferring title to the 

property. 

(3) Property is presumed to be partnership property if 

purchased with partnership assets even if not acquired in 

the name of the partnership or of one or more partners with 

an indication in the instrument transferring title to the 

property of the person's capacity as a partner or of the 

existence of a partnership. 

(4) Property acquired in the name of one or more of the 

partners without an indication in the instrument 

transferring title to the property of the person's capacity 

as a partner or of the existence of a partnership and 

without use of partnership assets is presumed to be separate 

property even if used for partnership purposes. 

Section 15. 

"35-10-301. 

Section 35-10-301, MCA, is amended to read: 

Partner as agent of partnership 

reetrie~±one-eft-partne~is-attther±ty. Subject to the effect 

of a statement of partnership authority pursuant to [section 

17 l: 

(1) BYery each partner is an agent of the partnership 

for the purpose of its business~ ,-and-the~ act of e¥ery ~ 

partner, including the execution of an instrument in the 

partnership name 0£-eny-iftetrament, for apparently carrying 

on in the usual way the partnership business or business of 

the kind carried on b~ partnership of-whieh-h~-¼s-e 
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member binds the partnership unless the partner so--aet±ng 

has in--£aet no authority to act for the partnership in the 

particular matter and the person with whom he the partner is 

dealing fta9-knowledge-of-the-£aet-that-he-ftae-no-such knows 

or has received a notific~tion that the partner lacks 

authority. 

(2) ~nan act of a partner wh¼eh that is not apparently 

for the carrying on e£-the-bttsiness-o£ in the usual way the 

partnership in--the--ttettal--way business or business of the 

kind carried on by the partnership deee-not-b¼nd binds the 

partnership ttn¼ess only if the act was authorized by the 

other partners. 

t3t--8n¼ese-attthorized-by-the-other-partner~--or--ttn¼ess 

they--ha~e-abandoned-the-btts½neee,-one-or-more-bttt-less-than 

a¼l-the-part"ere-ha~e-no-attthor*ey-to~ 

tat--ess¼g"--tfte--partnerehip--property--in--trttst---ror 

ereditors--or--o"-the-ase¼g"ee~s-prom±se-to-pay-tfte-Oebte-0£ 

the-partnership~ 

tbt--dispo8e-of-the-goodwil¼-of-the-btteiness7 

tet--do-a"y-other-aet-whieh-wotlld-make-¼t-imposs±ble--to 

earry-on-the-ordinary-btts¼ness-ot-a-part"erehip; 

tdt--con£e88-a-;ttdgment7 

tet--sttbm±t---a---part"erehip---e¼a¼m--or--¼iab¼l±ty--to 

arb¼tration-or-reterenee• 

t4t--No--eet--o£--a--partner--tn--eontravent±on---o£---a 
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reetrietion--on--attthor½ty--eha¼¼--bind--the--partnership-to 

persone-ha•ing-~now¼edge-or-the-reetrietiono"1 

Section 16. Section 35-10-302, MCA, is amended to read: 

•35-10-302. eon~eyanee-ot-rea¼ Transfer of partnership 

property of-the-partnership. (l) Subject to the effect of a 

statement of partnership authority pursuant to [section 17]: 

~ Where-title-to-real partnership property is held in 

the name of the partnership name,--any--partner may eeftvey 

tit¼e--to--stteh--pro~er~y be transferred by a-eonveyanee an 

instrument of transfer executed by a partner in the 

partnership nameL 

(b) partnership property held in the name of one or 

more Eartners with an indication in the instrument 

transferring the property to them of their capacity as 

partners or of the existence of a partnership, but without 

an indication of the name of the partnership, may be 

transferred by an instrument of transfer executed by the 

persons in whose name the property is held; and 

~ ,--bttt-the partnership may recover s~eh property 

nnless--the--par~n~r~e--sct--b±"d~ transferred under this 

subsection if it £roves that execution of the instrument of 

transfer did not bind the partnership under tne-pro•*sions 

of 35-10-30lt½t--or unless ~tteh th~ property ha~--been 

conveyed was transferrej by the 9ra"tee initial transferee 

or a person claiming lhrough stteh--grantee the initial 
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transferee to a ho¼der-£or subsequent transferee who gave 

value without know¼ed9e having notice that the pertner,-in 

mekin9-the-con•eyanee7-hae-exeeeded-his person who executed 

the instrument of initial transfer lacked authority to bind 

the partnership. 

(2) Where-tit¼e-to-ree¼ partnership property ie held in 

the name of one or more persons other than the partnership7 

a--conveyance--execttted--by-a-partner-in-hie-ewn-nome-pae~ee 

the-eq~itabie-intereet-of-the-partnership,-provided-the--aet 

ie--ene--within--the--attthority--of--the--partner--ttnder-the 

pro•ieione-oE-3S-¼8-36¼t¼t without an indication in the 

instrument transferring the property to them of their 

capacity as partners or of the existence of a partnership 

may be transferred free of any claims of the partnership or 

the partners by the persons in whose name the property is 

held to a transferee who gives value without having notice 

that it is partnership property. 

(3) Where--title-to-rea¼-property-t~-tft-the-name-or-one 

or-more-bttt-not-a¼¼-the-part"er9-and--the--reeerd--does--not 

dise¼ose-the-right-0£-the-partnersh½p7-the-partners-¼n-whose 

name-the-ttt¼e-stands-may-eonvey-tit¼e-to-etteh-property7-bttt 

the--partnersh¼p--may-reeover-s~eh-property-i£-the-partnerie 

aet-does-not-bind-the-partnership-~nder--the--provisions--of 

35-i9-39¼t¼tT--ttftleee--the--purehaeer--er--his-ass±gnee-ie-a 

hoider-£or-valtte-withottt-know¼edge. 
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t4t--Where-the-tit¼e-to-rea¼-property-is-in-the-name--o~ 

one--er--more--or--a¼¼--the-partners-or-in-a-third-person-tn 

trttst-£or--the--part"erehip7--a--eonveyanee--exeettted--by--a 

partner--in--the--partnership-name-er-in-h~s-own-name-paseee 

the-eqttitabie-interest-0£-the-parCnerehip7-prov±ded-the-~aet 

is--one--within--the--a~thortey--of--the--partner--ttnder-the 

prev¼eie"s-ef-35-i9-38it¼t~ 

t5t--Where-the-tit¼e-to-rea¼-property-is-i"-the-names-o£ 

a¼¼-the-partnerer-a-een•eyanee-exeettted-by-a¼¼-the--par~nere 

passes--ail-their-rights-in-stteh-property. if a person holds 

all of the partners• interests in the partnership, all of 

the partnership property vests in that person. The person 

may execute a document in the name of the partnership to 

evidence vesting of the property in that person and may file 

or record the document." 

NEW SECTION. Section 17. Statement of partnership 

authority. (1) A partnership may file a statement of 

partnership authority, which: 

(a) must include: 

(i) the name of the partnership; 

(ii) the street address of its chief executive office 

and of one office in this state, if there is one; 

(iii) the names and mailing addresses of all of the 

partners or of an agent appointed and maintained by the 

partnership for the purpose of subsection (2); and 
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(iv) the names of the partners authorized to execute an 

instrument transferring real property held in the name of 

the partnership; and 

(b) may state the authority or limitations on the 

authority of some or all of the partners to enter into other 

transactions on behalf of the partnership and any other 

matter. 

(2) If a statement of partnership authority names an 

agent, the agent shall maintain a list of the names and 

mailing addresses of all the partners and make it available 

to any person on request for good cause shown. 

( 3) If a filed statement of partnership authority is 

executed pursuant to (section 6(5)) and states the name of 

the partnership but does not contain all of the other 

information required by subsection (1), the statement 

nevertheless operates with respect to a person not a partner 

as provided in subsections (4) and (5). 

(4) Except as provided in subsection (7), a filed 

statement of partnership authority supplements the authority 

of a partner to enter into transactions on behalf of the 

partnership as follows: 

(a) Except for transfers of real property, a grant of 

authority contained in a filed statement of partnership 

authority is conclusive in favor of a person w~o gives value 

without knowledge to the contrary so long as and to the 
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extent that a limitation on that authority is not contained 

in another filed statement. A filed cancellation of a 

limitation on authority revives the previous 

authority. 

grant of 

{b) A grant of authority to transfer real property held 

in the name of the partnership contained in a certified copy 

of a filed statement of partnership authority recorded in 

the office for recording transfers of that real property is 

conclusive in favor of a person who gives value without 

knowledge to the contrary so long as and to the extent that 

a certified copy of a filed statement containing a 

limitation on that authority is not then of reco['d in the 

office for recording transfers of that real property. The 

recording in the office for recording transfe['s of that real 

property of a certified copy of a filed cancellation of a 

limitation on authority revives the previous 

authority. 

grant of 

(5) A person not a partner is considered to know of a 

limitation on the authority of a partner to transfer real 

propecty held in the name of the partnership if a certified 

copy of the filed statement containing the limitation on 

authority is of record in the office for recording transfers 

of that real property. 

(6) Except as provided in {sections 42 and 49] and 

subsection (S) of this section, a person not a partner is 
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not considered to know of a limitation on the authority of a 

partner merely because the limitation is contained in a 

filed statement. 

(7) Unless canceled earlier, a filed statement of 

partnership authority is canceled by operation of law 5 

years after the date on which the statement or the most 

recent amendment was filed with the secretary of state. 

NEW SECTION. Section 18. Statement of denial.. A 

partner or other person named as a partner in a filed 

statement of partnership authority or in a list maintained 

by an agent pursuant to [section 17(2)] may file a statement 

of denial stating the name of the partnership and the fact 

that is being denied, which may include denial of a person's 

authority or status as a partner. A statement of denial is a 

limitation on authority to the extent provided in 

1 7 ( 4) and ( 5) ) . 

[section 

Section 19. Section 35-10-305, MCA, is amended to read: 

•JS-10-305. Partnership liable for partner 1 s wrongftti 

act actionable conduct. ill. Where,-by-a"y A partnership is 

liable for loss or injury caused to a person, or for a 

penalty incurred, as a result of a wrongful act or omission 

or other actionable conduct of any~ partner acting in the 

ordinary course of the business of the partnership or with 

the authority of his-eopartners,-¼oss-or-t";ttry-is-eattsed-to 

any--person--not--being--a-p.e:rt"er-tn the partnership or-any 
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pena¼ty-is-¼nettrred,-the-part~ership-is-¼iabie--there£or--to 

the-same-extent-as-the-partner-so-aeting-or-omitting-to-aet. 

(2) If, in the course of its business, a partnership 

receives money or property of a person not a partner and 

that money or property is misapplied by a partner while it 

is in the custody of the partnership, the partnership is 

liable for the loss.'' 

Section 20. Section 35-10-307, MCA, is amended to read: 

•35-1.0-3D7. Natttre--of--partner 4 s Partner's liability. 

All partners are liable~ 

tit jointly and severally for eyerythi"g-ehargeab¼e--to 

the-part"ership-tt"der-35-19-385-a"d-35-¼8-386~ 

tzt--joi"tly--for all other-debte-a"d obligations of the 

partnership7 -btte-any--partner--may--eneer--i"~o--a--separace 

ob¼i~at¼on---t~---perEorffl---a--par~nership--eofttraet 

otherwise agreed by the claimant or provided by law.'' 

NEW SECTlON. Section 21. Action by and 

unless ----

against 

partnership and partners. (1) A partnership may sue and be 

sued in the name of the partnership. 

(2) An action may be brought against the partnership 

and any or all of the partners in the same action or in 

separate actions. 

(3) A judgment against a partnership is not by itself a 

judgment against a partner. A judgment against a partnership 

may not be satisfied from a partner's assets unless there is 
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also a judgment against the partner. 

(4) A judgment creditor of a partner may not levy 

execution against the assets of the partner to satisfy a 

judgment based on a claim against the partnership unless: 

(a) a judgment based on the same claim has been 

obtained against the partnership and a writ of execution on 

the judgment has been returned unsatisfied in whole or in 

part: 

(b) an involuntary case under Title 11 of the United 

States Code has been commenced against the partnership and 

has not been dismissed within 60 days after commencement or 

the partnership has commenced a voluntary case under Title 

11 of the United States• Code and the case has not been 

dismissed; 

(c) the partner has agreed that the creditor need not 

exhaust partnership assets; 

{d) a court grants permission to the judgment creditor 

to levy execution against the assets of a partner based on a 

finding that partnership assets subject to execution within 

this state are clearly insufficient to satisfy the judgment, 

that exhaustion of partnership assets is excessively 

burdensome, or that the grant of permission is an 

appropriate exercise of the court's equitable powers; or 

(e) liability is imposed on the partner by law or 

contract independent of the existence of the partnership. 
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(5) This section applies to any partnership liability 

or obligation resulting from a representation by a partner 

or purported partner under 35-10-308(1) or (2). 

Section 22. section 35-10-308, MCA, is amended to read: 

"35-10-308. Psrtner--by-e9teppel Purported partner. (l) 

When ll a personL by words s~oken-or-vr¼tten or by canductL 

represents--himse¼r purports to be a partner or consents to 

being represented by another representing-him-to-anyone as a 

partner in ftft-exist*ftg ~ partnership or with one or more 

persons not aetttai partners, he the purported partner is 

liable to any-stteh ~ person to whom stteh the representation 

ftae--been is made if that person, who-has relying on the 

£aith-o£-s~ch representation, given-ereeit-~o enters into a 

transaction with the actual or appareft~ ~orted 

partnership~ ,--and--i£---he---ha~---Made---etteft If the 

representation~ or--een~en~ed--~o--ite--being either by the 

purported partner or by a person with the e.E.J2.0rted 

partner's consent, is made in a public manner, he the 

purported partner is liable to ~tteh ~ person,--whether--the 

represefttaeion--ha~--or-ha~-net-been-made-er-eeffll'ft~nieeted-to 

sttch-person-so-giving-credit-by-or-wit~-the-~newiedge-or-the 

apparent-partner-making-t~e-repre~entation-or-eon~enting--to 

±ts--being--mede who relies upon the purported partnership 

even if the purported pa~lner is not a~are of being held out 

as a partner to the claimant. When--a !.!_ partnership 

-26-



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0046/01 

liability results, he the purported partner is liable as 

ehottgh--he if the purported partner were a"-aettta¼-member-or 

the-partnersh¼~ a partner. When.!!_ no partnership liability 

results, he the purported partner is liable jointly and 

severally with the~ other per~one,--¼f--any,--so person 

consenting to the eontraet--or representation ae-to-inettr 

¼iabi¼ity7-otherwiee-se~arate¼y. 

(2) When!.!. a person has-been is thus represented to be 

a partner in an existing partnership or with one or more 

persons not 8ettta¼ partners, he the purported partner is an 

agent of the persons consenting to 9tteh the representation 

to bind them to the same extent and in the same manner as 

thott9h-he if the purported partner were a partner ±n--£act, 

with respect to persons who re¼y enter into transactions in 

reliance upon the representation. Where g all of the 

members partners of the existing partnership consent to the 

representation, a partnership act or obligation results~ , 

bn~--±n-e¼±-other-eases-ie-±s-the-jo±"t-aet-or-ob¼igat±en-or 

the-pereon-eet±n9-and-ehe-person~-eeneent±n9 If fewer than 

all of the partners of the existing partnership consent to 

the representation, the person acting and the partners 

consenting to the representation are jointly and severally 

liable. 

(3) A person is not a partner in a partnership merely 

because the person is named by ~nother _in a statement of 
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partnership authority. 

(4) A person does not continue to be a partner merely 

because of a failure to file a statement of dissociation or 

to amend a statement of partnership authority to indicate 

the partner's dissociation from the partnership." 

Section 23. Section 35-10-309, MCA, is amended to read: 

•JS-10-309. Liability of incoming partner. A person 

admitted as a partner into en--exise~ng ~ partnership is 

liable for all the obligations of the partnership arising 

incurred before hie the person 1 s admission as thottgh-he--had 

been if the person were a partner when stteh the obligations 

were incurred, exeept-~hat-this but the liability sha¼± ~ 

be satisfied only out of partnership property." 

Section 24. Section 35-10-401, MCA, is amended to read: 

•35-10-401. Rnies---determining Partner's rights and 

duties of-partners. ~he-righte-end-dttt±es-e£-the-partners-±n 

re±at¼en-to-the-partnership-she¼¼-be-de~ermined,-sttb;eet--to 

any-agreement-between-them,-by-the-£o¼¼owing-ru¼es~ 

(1) Each A partnership shall establish an account for 

each partner~ she¼¼-be-repaid-his-eoneribtttions--whether--br 

way--e£-eapita¼-or-advanees The partnership shall credit the 

account with an amount equal to the money plus the value of 

any other property, net of the amount of any liabilities, 

that the partner contributes to the partnership property and 

the partner's share eqtta¼¼y--in--the of the partnership 
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prnfits.!- and--aar~¼tts--remaining--after--a¼¼--¼iabi¼ities 7 

ineiading--these--to--partners,--are--setie£ied---end---mttst 

eontribttte--towards--the The partnership shall charge the 

account with an amount equal to the money plus the value of 

any other property, net of the amount of any liabilities, 

distributed by the partnership to the partner and the 

partner's share of the partnership losses. 

(2) A partnership shall credit each partner's account 

with an egual share cf the partnership profits. A 

partnership shall charge each partner with a share of the 

partnership losses, whether of capital or etherwis~ 

operating, sttstained-by-tfte-partnership-aeeerding-to-his in 

proportion to the partner's share tn of the profits. 

titill ~he~ partnership mttst shall indemnify ~•ery 

each partner in-respeet-of for payments reasonably made and 

persona¼ liabilities reasonably incurred by him the partner 

in the ordinary and proper conduct of ~ts the business of 

the partnership or for the preservation of its business or 

property. 

t3tl!J_ A partnership shall repay a partner who~ in aid 

of the partnership~ makes any~ payment or advance beyond 

the amount of capital whieh--he the partner agreed to 

contribute e~el¼-be-pa~d--in~erest--f~om--the--date--0£--the 

payment-or-advanee. 

t47ill A payment made by a partner sha¼l--reee~ve 
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iftterest--oft--~he-eap¼tal-eofttribttted-by-him-oftly that gives 

rise to a partnership obligation under subsection (3) or (4) 

constitutes a loan to the partnership. Interest accrues from 

the date whe"-r~payme"t-shottld-be-made of the payment or 

advance. 

t5tfil All--partnere-have Each partner has equal rights 

in the management and conduct of the partnership business. 

(7) A partner may use or possess partnership property 

only on behalf of the partnership. 

t61i.!!..l. No~ partner is~ entitled to remuneration for 

actin9--in services performed for the partnership business, 

except that--a--surv±v±ng--partner--±s--ent±t¼ed---to for 

reasonable compensation for his services rendered in winding 

up the business of the partnership e££eirs. 

t~till Ho A person ean ~ become a member--o~-a 

partnersh±p-w±tho~t partner only with the consent of all the 

partners. 

t0til.QJ_ A"y ~ difference arising as to a matter in the 

ordinary fflat~ers-eenneeted-wtth-the course of business of a 

partnership btt~¼ness may be decided by a majority of the 

partners~ ,--bttt--ne An act ±n-eentrayent±en-e£-any outside 

the ordinary course of business of a partnership and an 

amendment to the partr~ership agreement between-tne-pe;rtne!."!!I 

may be Oone-right~~¼iy--withotlt undertaken only with the 

consent of all the partners. 

-30-



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

SB 0046/01 

(11) This section does not affect the obligations of a 

partnership to other persons under 35-10-301." 

NEW SECTION. Section 25. Distributions in kind. A 

partner has no right to receive and may not be required to 

accept a distribution in kind. 

Section 26. Section 35-10-402, MCA, is amended to read: 

•35-10-402. Par~ftership--bee~s------inepeet¼on---r±ghts 

Partner's right to information. 1ll ~he-partnership-books~ 

partnership shall be-kept,-sttb;eet-to-any-agreemenC--between 

the--partners,--at--the--prineipa¼--piaee-ef-business-e~-the 

partnersh~p7-and keep its books and records, if any, at its 

chief executive office. 

(2) A partnership every-partner shall at-aii-t¼mes-have 

provide partners and their agents and attorneys access to 

its books and records. It shall provide former partners and 

their agents and attorneys access to books and records 

pertaining to the period during which they were partners. 

The right of access provides the opportunity to end-may 

inspect and copy any--ot--theffl books and records during 

ordinary business hours. A partnership may impose a 

reasonable charge, covering the costs of labor and material, 

for COE_ies of documents furnished. 11 

Section 27. Section 35-10-403, MCA, is amended to read: 

"35-10-403. Duty of partners to render information. 

25 Partners--sha¼l--render Each partner and the partnership, on 
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demand, shall furnish trtte--and--£tl¼l--tn£ormat±on--ot--a¼i 

th¼ngs--atteettng-~~e-partnersh±p to any~ partner er and to 

the legal representative of any~ deceased partner or ~ 

partner under legal disability, to the extent just and 

reasonable, complete and accurate information concerning the 

partnership.•• 

Section 28. Section 35-10-405, MCA, is amended to read: 

•JS-10-405. Part"er--aeeeuntable--ae--a--fidueiary--£er 

Defte£it--derived--withect--consent General standards of 

partner's conduct. (1) The only fiduciary duties a partner 

owes to the partnership and the other partners are the duty 

of loyalty and the duty of care set forth in this section. 

titill_ Bvery--partner--ffltt9t A partner's duty of loyalty 

to the partnership and the other partners is limited to the 

following: 

W to account to the partnership £or-any-bene~it and 

hold as trustee for it any ~rotits property, profit~ or 

benefit derived: 

ill by h±m--withottt--the-eonsen~-oi-the-other-~artners 

£rom-any--transaetion--eonnected--with--the--tormation, the 

partner in the conduct,-or-¼iqttidation and winding up of the 

partnership business; er 

1ll.l from any~ use or appropriation by him ~artner 

24 of its partnership property~i_____.Q!_ 

25 (iii) from a use or appropriation of an oppartunity 
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without the consent of the other partners; 

(bJ to refrain from dealing with the ~artnershiE in the 

conduct or winding up of the partnership business as or on 

behalf of a ear tr having an interest adverse to the 

partnership without the consent of the other partners; and 

(c} to refrain from competing with the partnership in 

the conduct of partnership busiD~ss befo~e the 9issolution 

of the partnership without the consent of the other 

partners. 

(3) A partner 1 s duty of loyalty may not be eliminated 

by agreement, but the partner.s by agreement may identify 

specific types or categories of activities that do not 

violate the duty of loyalty, if not manifestly unreasonable. 

(4) A partne~•s duty of care to the partnership and the 

other partners in the conduct and winding up of the 

partnership business is limited to refraining from engaging 

in grossly negligent or -~ec~less conduct, intentional 

misconduct, or a knowing violation of law. 

(5) A partner shall discharge the duties to the 

partnership and the other partners under this chapter or 

under the partnership agreement and exercise any rights 

consistent with the obligation of good faith and fair 

dealing. The obligation of good faith and fair dealing may 

not be eliminated by agreement, but the partners by 

agreement may determine the standards by which the 
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performance of the obligation is to be measured if the 

standards are not manifestly unreasonable. 

(6) A partner does not violate a duty or obligation 

under this chapter or under the partnership agreement merely 

because the partner's conduct furthers the partner's own 

interest. A partner may lend money to and transact other 

business with the partnership. The rights and obligations of 

a partner who lends money to or transacts business with the 

partnership are the same as those of a person who is not a 

partner, subject to other applicable law. 

titill This section applies slso to the-repreee"tstives 

or--a--deeeased--partner--engaged--ift-the-±iqttidation-0£-tft~ 

af£airs-e£ a person winding up the partnership business as 

the personal represen~a~i~es or legal representative of the 

last surviving partner as if the person were a partner." 

NEW SECTION. Section 29. Partner• s liability to 

partnership. A partner is liable to the partnership for a 

breach of the partnership agreement if there is a violation 

of a duty to the partnership that causes harm to the 

partnership. 

NEW SECTlON. Section 30. Remedies of partnership and 

partners. (1) A partnership may maintain an action against a 

partner for a breach of the partnership agreement or for the 

violation of a duty tc the partnership that Cduses harm to 

the partnership. 
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(2) A partner may maintain an action against the 

partnership or another partner for legal or equitable 

relief, including an accounting as to partnership business, 

to enforce: 

a right under the partnership agreement; (a) 

(b) a right under this chapter, including the 

partner's: 

(i) rights 

35-10-405: 

(ii) right 

under 35-10-401 through 35-10-403 and 

on dissociation to have the partner's 

interest in the partnership purchased pursuant to [section 

39) or enforce any other right under [sections 36 through 

38] or [sections 39 through 43]: or 

(iii) right to compel a dissolution and winding up of 

the partnership business under (section 44] or enforce any 

other right under [sections 44 and 45 l, 35-10-602, 

35-10-609, and (sections 48 through 51]: or 

(c) the rights and otherwise protect the interests of 

the partner, including rights and interests arising 

independent of the partnership relationship. 

(3) The accrual of and any time limitation on a right 

of action for a remedy under this section is governed by 

other law. A right to an accounting upon a dissolution and 

winding up does not revive a claim barred by law. 

Section 31. Section 35-10-406, MCA, is amended to read: 
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"35-10-406. Righte--end---dtttiee---of---pertnere---when 

Continuation of partnership eoftt~"ttea beyond f½xed definite 

term or particular undertaking. (1) When !f a partnership 

for a fixed definite term or particular undertaking is 

continued without an express agreement after the termin8tion 

ef-stteh expiration of the term or part¼ett¼er completion of 

the undertaking w¼thottt--any-expPees-agreement, the rights 

and duties of the partners remain the same as they were at 

stteh--termination the expiration or completio~, so far as is 

consistent with a partnership at will. 

(2) A-continttatieft-0£-the-bttsiness-by If the partners 

or sttch those of them as who habitually acted ~~~re½~ in the 

business during the term or undertaking continue the 

business without any settlement or liquidation of the 

partnershipL a££air9 ¼a--prima---fae½~---evidence---of---a 

eoftt¼ntta~ion--0£--the--partnerehip they are presumed to have 

agreed that the business will not be wound up." 

NEW SECTION. Section 32. Partner's interest in 

partnership property not transferable. A partner is not a 

co-owner of 

partnership 

partnership property and 

property that can be 

voluntarily or involuntarily. 

NEW SECTION. Section 33. Partner• s 

has no interest in 

transferred either 

transferable 

interest in partnership. The only transferable interest of a 

partner in the partnership is the partner 1 s interest in 
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distributions. The interest is personal property. 

NEW SECTION. Section 34. Transfer of partner• s 

transferable interest. (1) A transfer, in whole or in part, 

of a partner's transferable interest in the partnership: 

(a) is permissible; 

(b) does not by itself cause a dissolution and winding 

up of the partnership business; and 

(c) does not, as against the other partners or the 

partnership, entitle the transferee, during the continuance 

of the partnership, to participate in the management or 

conduct of the partnership business, to require access to 

information concerning or an account of partnership 

transactions, or to inspect or copy the partnership books or 

records. 

(2) A transferee of a partner's transferable interest 

in the partnership has a right: 

(a) to receive, in accordance with the transfer, 

distributions to which the transferor would otherwise be 

entitled; 

(b) to receive the net amount otherwise distributable 

to the transferor upon the dissolution and winding up of the 

partnership business; and 

(C) to seek under (section 44 ( 6) J 

determination that it is equitable to 

partnership business. 
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(3) In a dissolution and winding up, a transferee is 

entitled to receive an accounting only from the date of the 

last account agreed to by all of the partners. 

(4) Upon transfer, the transferor retains the rights 

and duties of a partner 

distributions transferred. 

(5) Until receipt 

other than 

of notice 

the interest in 

of a transfer, a 

partnership has no duty to give effect to the transferee's 

rights under this section. 

Section 35. Section 35-10-505, MCA, is amended to read: 

•JS-10-505. Partner•s transferable interest subject ta 

charging order. (1) On due application to-~-competent--eourt 

by any ~ judgment creditor of a partner or partner 1 s 

transferee, thee court wh±eh-entered-the--jttdgment,--order7 

or--deeree-or-any-other-eonrt having jurisdiction may charge 

the transferable interest of the debtor partner with-payment 

of-the-nnsat±efied-amount-or-e~eh or transferee to satisfy 

the judgment~ debt-w±th-±nterest-the~eon-end The co~ may 

then-or-¼ater appoint a receiver of h±s the debtor's share 

of the prof±te-and-of-any-Other-money distributions due or 

to £a½¼ become due to him the debtor in respect of the 

partnership and make all other orders, directions, accounts, 

and inquiries wh±eh the debtor partner might have made or 

which the circumstances of the case may require. 

(2) A charging order constitutes a lien on the judgment 
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debtor's transferable interest in the partnership. The court 

may order a foreclosure of the interest subject to the 

charging order at any time and upon conditions it considers 

appropriate. The purchaser a_t; the foreclosure sale has the 

rights of a transferee. 

titJl.l lfh.e At any time before fo'reclosure, an interest 

charged may be redeemed a'C-er'ly-•t±me-before--£eree¼esttre--or, 

in--ease--of--a--sa%e--bein9--direeted--by-the-eottrtr-!llt.ly-be 

pttrehaeed-w¼th.ottt-thereby-eette~r'lg-a-d¼ssoitttier'I: 

(a) by the judgment debtor, 

tat1!:u_ with separate property other than partnership 

property, by any one or more of the~ partners; or 

tbtl.£1 with partnership property, by a~y one or more of 

the other partners with the consent of all the partners 

whose interests are not so charged e~-seid. 

t3till Noth¼~~-¼"-th¼s This chapter sha¼¼--be--held--to 

does not deprive a partner of his~ right,-if-a~y, under the 

exemption laws as-~~9a~ds-~¼s with respect to the partner's 

interest in the partnership. 

(5) This section provides the exclusive remedy by which 

a judgment creditor of a partner or partner's transferee may 

satisfy a judgment out of the judgm~~t debtor's transferable 

interest in the partnership. 11 

NEW SECTION. 

dissociation. A 

Section 36. Events causing partner's 

partner is dissociated from a partnership 
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upon: 

(1) receipt by the partnership of notice of the 

partner's express will to withdraw as a partner or upon any 

later date specified in the notice; 

(2) an event agreed to in the partnership agreement as 

causing the partner's dissociation; 

(3) the partner's expulsion pursuant to the partnership 

agreement; 

(4) the partner's expulsion by the unanimous vote of 

the other partners if: 

(a) it is unlawful to carry on the partnership business 

with that partner; 

(bl there has been a transfer of all or substantially 

interest in the all of that partner's transferable 

partnership, other than a transfer for security purposes or 

a court order charging the partner's interest that has not 

been foreclosed; 

(c) within 90 days after the partnership notifies a 

corporate partner that it will be expelled because it has 

filed a certificate of dissolution or the equivalent, its 

charter has been revoked, or its right to conduct business 

has been suspended by the jurisdiction of its incorporation, 

there is no revocation of the certificate of dissolution or 

no reinstatement 

business; or 

of its charter or its right to conduct 
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(d) a partnership that is a partner has been dissolved 

and its business is being wound up; 

(5) the partner's expulsion by judicial decree, made on 

application by the partnership or another partner, because: 

(a) the partner engaged in wrongful conduct that 

adversely and materially affected the partnership business; 

(b) the partner willfully or persistently committed a 

material breach of the partnership agreement or of a duty 

owed to the partnership or the other partners under 

35-10-405; or 

(c) the partner engaged in conduct relating to the 

partnership business that made it not reasonably practicable 

to carry on the business in partnership with that partner; 

the partner: (6) 

(a) 

(b) 

becoming a debtor in bankruptcy; 

executing an assignment for the benefit of 

creditors; 

(c) seeking, consenting to, or 

appointment of a trustee, receiver, 

partner or of all or substantially all 

property; or 

acquiescing in the 

or liquidator of that 

of that partner's 

(d) failing within 

have vacated or stayed 

receiver, or liquidator 

90 

the 

of 

days after the appointment to 

appointment of a trustee, 

the partner or of all or 

substantially all of the partner's property obtained without 
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the partner 1 s consent or acquiescence or failing within 90 

days after the expiration of a stay to have the appointment 

vacated; 

(7) in the case of a partner who is an individual: 

(a) the partner's death; 

(b) the appointment of a guardian or general 

conservator for the partner; or 

(c) a judicial determination that the partner has 

otherwise become incapable of performing the partner's 

duties under the partnership agreement; 

(8) in the case of a partner that is a trust or is 

acting as a partner by virtue of being a trustee of a trust, 

distribution of the trust's entire transferable interest in 

the partnership, but not merely by reason of the 

substitution of a successor trustee; 

(9) in the case of a partner that is an estate or is 

acting as a partner by virtue of 

representative of an estate, distribution 

being a 

of the 

personal 

estate's 

entire transferable interest in the partnership, but not 

merely by reason of the substitution of a successor personal 

reptesentative: or 

(10) termination of a partner who is not an 

partnership, corporation, trust, or estate. 

NEW SECTION. Section 37. Partner• s 

individual, 

wrongful 

dissociation. (1) A partner's dissociation is wrongful only 
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if: 

(a) it is in breach of an express provision of the 

partnership agreement; or 

(bJ in the case of a partnership for a definite term or 

particular undertaking, before the expiration of the term or 

the completion of the undertaking: 

(i) the partner withdraws by express will, unless the 

withdrawal follows the dissociation of another partner and 

results in a right to dissolve the partnership under 

[section 44(2)(a)]; 

(ii) the partner is expelled by judicial decree under 

[section 36(5)); or 

(iii) a partner, who is not an individual, a trust other 

than a business trust, or an estate, is expelled or 

otherwise dissociated because the entity willfully dissolved 

or terminateda 

(2) A partner who wrongfully dissociates is liable to 

the partnership and to the other partners for damages caused 

by the dissociation. That liability is in addition to any 

other liability of the partner to the partnership or to the 

other partners. 

NEW SECTION. Section 38. Effect of partner's 

dissociation. (1) If a partner's dissociation results in a 

dissolution and winding up of the partnership business, 

[sections 44 and 45], 35-10-602, 35-10-609, and [sections 48 
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through 51] apply; otherwise [sections 39 through 43) apply. 

(2) Upon a partner's dissociation: 

(a) the partner's 

management and conduct 

right 

of the 

to participate in the 

partnership business 

terminates, except as provided in 35-10-609; 

(b) the partner's duty of loyalty under 35-10-405(2)(c) 

terminates; and 

(c) the partner's duty of loyalty under 35-10-405(2)(a) 

and (2)(b) and duty of care under 35-10-405(4) continue only 

with regard to matters arising or events occurring before 

the dissociation. 

NEW SECTION. Section 39. Purchase of dissociated 

partner's interest. (1) If a partner is dissociated from a 

partnership without resulting in a dissolution and winding 

up of the partnership business under [section 44}, the 

partnership shall cause the dissociated partner's interest 

in the partnership to be purchased for a buyout price 

determined pursuant to subsection (2). 

(2) (a) The buyout price of a dissociated partner's 

interest is the amount that wouJ..d have been distributable to 

the dissociating partner under [section 51(2)) if on the 

date of dissociation the assets of the partnership were sold 

at a price equal to the greater of: 

( i) the liquidation value; or 

(ii) the value based on a sale of the entire business as 
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a going concern without the dissociated partner and the 

partnership were wound up as of that date. 

(b) In either case, the selling price of the 

partnership assets must be determined on the basis of the 

amount that would be paid by a willing buyer to a willing 

seller, neither being under any compulsion to buy or sell, 

and with knowledge of all relevant facts. Interest must be 

paid from the date of dissociation to the date of payment. 

(3) Damages for wrongful dissociation under [section 

37(2)] and all other amounts owing,. whether or not presently 

due, from the dissociated partner to the partnership must be 

offset against the buyout price. Interest must be paid from 

the date the amount owed becomes due to the date of payment. 

(4) A partner~hip shall indemnify a dissociated partner 

against all partnership liabilities incurred before the 

dissociation, except liabilities then unknown lo the 

partnership, and against all partnership liabilities 

incurred after the dissociation, except liabilities incurred 

by an act of the dissociated partner under [section 40). For 

purposes of this subsection, a liability not known to a 

partner other than the dissociated partner is n0t Known to 

the partnership. 

(5) If no agreement for the purchase of a dissociated 

partner's interest is reached within 120 ddys after a 

written demand for payment, the partnership shall pay or 
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cause to be paid in cash to the dissociated partner the 

amount the partnership estimates to be the buyout price and 

accrued interest, reduced by any offsets and accrued 

interest under subsection (3). 

(6) If a deferred payment is authorized under 

subsection (8), the partnership may tender a written offer 

to pay the amount it estimates to be the buyout price and 

accrued interest, reduced by any offsets under subsection 

(3), stating the time of payment, the amount and· type of 

security for payment, and the other terms and conditions of 

the obligation. 

(7) The payment or tender required by subsection (5) or 

(6) must be accompanied by the following: 

(a) a statement of partnership assets and liabilities 

as of the date of dissociation: 

(b) the latest available partnership balance sheet and 

income statement, if any; 

(c) an explanation of how the estimated amount 

payment was calculated; and 

(d) written notice that the payment is 

of the 

in full 

satisfaction of the obligation to purchase unless, within 

120 days after tt1e written notice, the dissociated partner 

commences an action L~ determine the buyout price, any 

offsets under subsecti~n (3), or other terms of the 

obligation to purchase. 
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(8) A partner who wrongfully dissociates before the 

expiration of a definite term or the completion of a 

particular undertaking is not entitled to payment of any 

portion of the buyout price until the expiration of the term 

or completion of the undertaking unless the partner 

establishes to the satisfaction of the court that earlier 

payment will not cause undue hardship to the business of the 

partnership. A deferred payment must be adequately secured 

and bear interest. 

(9) A dissociated partner may maintain an action 

against the partnership, pursuant to [section 30(2)(b)(ii)), 

to determine the buyout price of that partner's interest, 

any offsets under subsection (3), or other terms of the 

obligation to purchase. The action must be commenced within 

120 days after the partnership has tendered payment or an 

offer to pay or within l year after written demand for 

payment if no payment or offer to pay is tendered. The court 

shall determine the buyout price of the dissociated 

partner's interest, any offset due under subsection (3), and 

accrued interest, and enter judgment for any additional 

payment or refund. If deferred payment is authorized under 

subsection (B), the court shall also determine the security 

for payment and other terms of the obligation to purchase. 

The court may assess reasonable attorney fees and the fees 

and expenses of appraisers or other experts for a party to 
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the action, in amounts the court finds equitable, against a 

party that the court finds acted arbitrarily, vexatiously, 

or not in good faith. The finding may be based on the 

partnership's failure to tender payment or an offer to pay 

or to comply with the requirements of subsection (7). 

NEW SECTION. Section 40. Dissociated partner• s power 

to bind partnership -- liability to partnership. (1) For 2 

years after a partner dissociates without resulting in a 

dissolution and winding up of the partnership business, the 

partnership, including a surviving partnership under 

[sections 52 through 58), is bound by an act of the 

dissociated partner that would have bound the partnership 

under 35-10-301 before dissociation if the other party to 

the transaction: 

(a) reasonably believed when entering the transaction 

that the dissociated partner was a partner at that time; 

(b) did not have notice of the partner's dissociation; 

and 

(c) is not considered to have had knowledge under 

[section 17(5)) or notice under [section 42). 

( 2) A dissociated partner is liable to the partnership 

for any loss caused to the partnership arising from an 

obligation incurred by the dissociated partner after 

dissociation and for which the partnership is liable under 

subsection (1). 
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NEW SECTION. Section 41. Dissociated partner's 

liability to other persons. (1) A partner's dissociation 

does not of itself discharge the partner 1 s liability for a 

partnership obligation incurred before dissociation. A 

dissociated partner is not liable for a partnership 

obligation incurred after dissociation except as provided in 

subsection (2). 

(2) A partner who dissociates without resulting in a 

dissolution and winding up of the partnership business is 

liable as a partner to the other party in a transaction 

surviving partnership entered into by the partnership or a 

under [sections 52 through 58] within 2 years after the 

the other party to the partner's dissociation 

transaction: 

only if 

(a) reasonably believed when entering the transaction 

tha~ the dissociated partner was a partner at that time; 

(b) did not have notice of the partner's dissociation; 

and 

(c) is not considered to have had knowledge under 

[section 17(5)] or notice under [section 42]. 

(3) By agreement with the partnership creditor and the 

partners continuing the business, a dissociated partner may 

be released from liability for a partnership obligation. 

(4) A dissociated partner is released from liability 

for a partnership obligation if a partnership creditor, with 
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notice of the partner•s dissociation but without the 

partner's consent, agrees to a material alteration in the 

nature or time of payment of a partnership obligation. 

NEW SECTION. Section 42. Statement of dissociation. 

(1) A dissociated partner or the partnership may file a 

statement of dissociation stating the name of the 

partnership and that the partner is dissociated from the 

partnership. 

(2) A statement of dissociation is a limitation on the 

authority of a dissociated partner for the purposes of 

[section 17(4) and (5)]. 

(3) For the purposes of 35-10-301 and (sections 40 and 

41(2)), a person not a partner is considered to have notice 

of the dissociation 90 days after the statement of 

dissociation is filed. 

NEW SECTION. Section 43. Continued use of partnership 

name. Continued use of a partnership name or a dissociated 

partner's name as part of the partnership by the partners 

continuing the business does not of itself make the 

dissociated partner liable for an obligation of the partners 

or the partnership continuing the business. 

NEW SECTION. Section 44. Events causing dissolution 

and winding up of partnership business. Except as provided 

in [section 4~). a partnership is dissolved and its business 

must be wound up only upon: 
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(1) receipt by a partnership at will of notice from a 

partner, other than a partner who is dissociated under 

[section 36(2) through (10)], of that partner's express will 

to withdraw as a partner or upon any later date specified in 

the notice; 

(2) in a partnership for a definite term or particular 

undertaking: 

(a) within 90 days after a partner's wrongful 

dissociation under [section 37) or a partner 1 s dissociation 

by death or otherwise under [section 36(6) through (10)], 

receipt by the partnership of notice from another partner of 

that partner's express will to withdraw as a partner; 

(b) the express will of all the partners; or 

(c) the expiration of the term or the completion of the 

undertaking unless all the partners agree to continue the 

business, in which case the partnership agreement is 

considered amended retroactively to provide that the 

expiration or completion does not result in the dissolution 

and winding up of the partnership businessj 

(3) an event agreed to in the partnership agreement 

resulting in the winding up of the partnership business 

unless all the partners agree to continue the business, in 

which case the partnership agreement is considered amended 

retroactively to provide that the event does not result in 

the dissolution and winding up of the partnership business; 
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14) an event that makes it unlawful for all or 

substantially all of the business of the partnership to be 

continued, but a cure of illegality within 90 days after 

notice to the 

retl'"oactively 

section; 

partnership of the event is effective 

to the date of the event fol'" purposes of this 

(5) a judicial decree, issued upon application by a 

partner, that: 

(a) the economic purpose of the partnership is likely 

to be unreasonably frustrated; 

(b) another partner has engaged in conduct relating to 

the partnership business that makes it not reasonably 

practicable to carry on the business in partnership with 

that partner; or 

(c) it is not otherwise reasonably practicable to carry 

on the partnel'"ship business in 

partnership agreement; or 

conformity with the 

(6) a judicial decree, issued upon application by a 

transferee of a partner 1 s transferable interest, that it is 

equitable to wind up the partnership business: 

{a) if the partnership was for a definite term or 

particular undertaking at the time of the transfer or entry 

of the chal'"ging order that gave rise to the transfer, after 

the expiration of the term or completion of the undertaking; 

or 
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(b) if the partnership was a partnership at will at the 

time of the transfer or entry of the charging order that 

gave rise to the transfer, at any time. 

NEW SECTION. Section 45. Oissolution deferred ninety 

days. ( 1) Except as provided in subsection 

partnership of more than two persons is not dissolved 

( 2), a 

until 

90 days after receipt by the partnership of notice from a 

partner under [section 44(1) or (2) (a) l, and its business 

may be continued until that date as if no notice were 

received. Before that date, the partner who gave the notice 

may waive the right to have the partnership business wound 

up. If there is no waiver before that date, the partnership 

is dissolved and its business must be wound up. 

{2) A partnership may be dissolved at any time during 

the 90-day period and its business wound up, by· the express 

will of at least half of the other partners. 

(3) After receipt by the partnership of notice from a 

partner under [section 44(1) or (2)(a)], the partner who 

gave the notice: 

(a) has no rights in the management and conduct of the 

partnership business if it is continued under subsection (1) 

but may participate in winding up the business under 

35-10-609 if the partnership is dissolved on or before the 

expiration of the 90-day period pursuant to subsection (1) 

or ( 2); 
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(b} is liable for obligations incurred during the 

period only to the extent a dissociated partner would be 

liable under [section 40(2) or 41(2)] but is not liable for 

contributions for and must be indemnified by the other 

partners 

another 

against 

partner 

any 

to 

partnership 

the extent 

liability incurred 

the liability is 

by 

not 

appropriate for winding up the partnership business; and 

(c) must be credited with the partner's share of any 

profit earned during the period and may be charged with the 

partner's share of any loss incurred during the period but 

only to the extent of profits credited for the period. 

Section 46. Section 35-10-602, MCA, is amended to read: 

•JS-10-602. Partnership "ot--term¼nated--by continues 

after dissolution. 8"-d¼eeo½ttt¼o"-the ~ partnership ¼e-ftet 

term¼ftated-bttt continues after dissolution until the winding 

up of partftereh¼p-arraire its business is completed~ 

which time the partnership is terminated.'' 

Section 47. Section 35-10-609, MCA, is amended to read: 

•35-10-609. Right to wind up partnership business. l!.l 

H"¼~ss-otherwise-agreed7-the-partners After dissolu~!o~~ a 

.E_artner who he:¥e has not wrongfully disso¼.,ed--the 

par~~ership--or--the--ie9a¼--representative--0E---tke---iast 

sttr•±•ing--pe:rtner,--not--be:nkrttpt 7 --he:s--the--r±ght-to-w±nd 

dissociated may participate in winding up the--pe:rtnersh¼p 

arra±rs the partnership's business, but on application of. 
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Howe•e~T any partner, h¼a partner's legal representative, or 

his-essi9nee transferee, the district court, ttpon for good 

cause ~hown, may obte¼n order judicial supervi~ion of the 

winding up by-ehe-eo~rt. 

(2) The legal representative of the last surviving 

partner may wind up a partnership's business. 

\3) A person winding up a partnership's business may 

preserve the partnership business or property as a going 

concern for a reasonable time; prosecute and defend actions 

and proceedings, whether civil, criminal, or administrative; 

settle and close the partnership's business; dispose of and 

transfer the partnership 1 s property; dischar.9.e the 

partnership's liabilities1 distribute the assets of the 

partnership pursuant to [section 51); settle disputes by 

mediation or arbitration; and perform other necessary acts." 

NEW SECTION. Section 48. Partner• s power to bind 

partnership after dissolution. Subject to [section 49), a 

partnership is bound by a partner 1 s act after dissolution 

that: 

(1) is appropriate for winding up the partnership 

business; or 

(2) would have bound the partnership under 35-10-301 

before dissolution if the other party to the transaction did 

not have notice of the dissolution. 

NEW SECTION. Section 49. Statement of dissolution. ( 1) 
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After dissolution, a partner who has not wrongfully 

dissociated may file a statement of dissolution stating the 

name of the partnership and that the partnership has 

dissolved and is winding up its business. 

(2) A statement of dissolution cancels a filed 

statement of partnership authority for the purposes of 

{section 17(4}] and is a limitation on authority for the 

purposes of [section 17(5)]. 

(3) For the purposes of 35-10-301 and [section 48], a 

person not a partner is considered to have notice of the 

dissolution and the limitation an the partners' authority as 

a result of the statement of dissolution 90 days after it is 

filed. 

(4) After filing and, if appropriate, recording a 

statement of dissolution, the dissolved partnership may file 

and, if appropriate, record a statement of partnership 

authority that will operate with respect to a person not a 

partner as provided in [section 17(4) and (5)] in any 

transaction, whether or not the transaction is appropriate 

for winding up the partnership business. 

NEW SECTION. Section 50. Partner's liability to other 

partners after dissolution. (l) Except as provided in 

[section 45(3)(b)] and subsection (2) of this section, after 

dissolution a partner is liable to the other partners for 

the partner's share of any partnership liability incurred 
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under [section 48]. 

(2) A partner who, with knowledge of the winding up, 

incurs a partnership liability under [section 48(2)] by an 

act that is not appropriate for winding up the partnership 

business is liable to the partnership for any loss caused to 

the partnership arising from the liability. 

NEW SECTION. Section 51. Settlement of accounts among 

partners. (l} In winding up a partnership 1 s business, the 

assets of the partnership must be applied to discharge its 

obligations to creditors, including partners who are 

creditors. Any surplus must be applied to pay in cash the 

net amount distributable to partners in accordance with 

their right to distributions pursuant to subsection (2). 

(2) Each partner is entitled to a settlement of all 

partnership accounts upon winding up the partnership 

business. In settling accounts among the partners, the 

profits and losses that result from the liquidation of the 

partnership assets must be credited and charged to the 

partners' accounts. The partnership shall make a 

distribution to a partner in an amount equal to that 

partner's positive balance. A partner shall contribute to 

the partnership an amount equal to that partner's negative 

balance. 

(3) To the extent not taken into account in settling 

the accounts among partners pursuant to subsection (2), each 
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partner shall contribute, in the proportion in which the 

partner shares partnership losses, the amount necessary to 

satisfy partnership obligations. If a partner fails to 

contribute, the other partners shall contribute, in the 

proportions in which the partners share partnership losses, 

the additional amount necessary to satisfy the partnership 

obligations. A partner or a partner 1 s legal representative 

may recover from the other partners any contributions the 

partner makes to the extent the amount contributed exceeds 

that partner's share of the partnership obligations. 

(4) The estate of a deceased partner is liable for the 

partner's obligation to contribute to the partnership. 

(5) An assignee for the benefit of creditors of a 

partnership or a partner, or a person appointed by a court 

to represent creditors of a partnership or a partner, may 

enforce a partner's obligation to contribute to the 

partnership. 

NEW SECTION. Section 52. Conversion of partnership to 

limited partnership. (1) A partnership may be converted to a 

limited partnership pursuant to this section. 

(2) The terms and conditions of a conversion of a 

partnership to a limited partnership must be approved by all 

the partners or by a number or percentage specified for 

conversion in the partnership agreement. 

(3) After the conversion is approved by the partners, 
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the partnership shall file a certificate of limited 

partnership that satisfies the requirements of 35-12-601 and 

includes: 

(a) a statement that the partnership was converted to a 

limited partnership from a partnership; 

(b) its former name; and 

(c) a statement of the number of votes cast by the 

partners for and against the conversion and, if the vote is 

less than unanimous, the number or percentage required to 

approve the conversion under the partnership agreement. 

(4) The conversion takes effect when the certificate of 

limited partnership is filed or at any later date specified 

in the certificate. 

(5) A partner who becomes a limited partner as a result 

of the conversion remains liable as a partner for an 

obligation incurred by the partnership before the conversion 

takes effect. If the other party to a transaction with the 

limited partnership reasonably believes when entering the 

transaction that the limited partner is a general partner, 

the partner is liable for an obligation incurred by the 

limited partnership within 90 days after the conversion 

takes effect. The partner's liability for all other 

obligations of the limited partnership incurred after the 

conversion takes effect is that of a limited partner as 

provided in Title 35, chapter 12. 
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NEW SECTION. Section 53. Conversion of 1 imited 

partnership to partnership. (1) A limited partnership may be 

converted to a partnership pursuant to this section. 

(2) Notwithstanding a provision to the contrary in a 

limited partnership agreement, the terms and conditions of a 

conversion of a limited partnership to a partnership must be 

approved by all the partners. 

(3) After the conversion is approved by the partners, 

the limited partnership shall cancel its certificate of 

limited partnership pursuant to 35-12-603. 

(4) The conversion takes effect when the certificate of 

limited partnership is canceled. 

{5} A limited partner who becomes a partner as a result 

of the conversion remains liable only as a limited partner 

for an obligation incurred by the limited partnership before 

the conversion takes effect. The limited partner is liable 

as a partner for an obligation of the partnership incurred 

after the conversion takes effect. 

NEW SECTION. Section 54. Effect of conversion 

entity unchanged. (1) A partnership or limited partnership 

that has been converted pursuant to [section 52 or 53] is 

for all purposes the same entity that existed before the 

conversion. 

(2) When a conversion takes effect: 

(a) all property owned by the converting partnership or 
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limited partnership remains vested in the converted entity: 

(b) all obligations of the converting partnership or 

limited partnership continue as obligations of the converted 

entity; and 

(c) an action or proceeding pending against the 

converting partnership or limited partnership may be 

continued as if the conversion had not occurred. 

NEW SECTION. Section 55. Merger of partnerships. (1) 

Pursuant to a plan of merger approved as provided in 

subsection (3), a partnership may be merged with one or more 

partnerships or limited partnerships. 

(2) The plan of merger must set forth: 

(a) the name of each partnership or limited partnership 

that is a party to the merger; 

(b) the name of the surviving entity into which the 

other partnerships or limited partnerships will merge; 

(c) whether the surviving entity is a parlnership or a 

limited partnership and the status of each partner; 

(d) the terms and conditions of the merger; 

(e) the manner and basis of converting the interests of 

each party to the merger into interests or obligations of 

the surviving entity or into money or other property in 

whole or part; and 

(f) the street address of the surviving entity's chief 

executive office, 
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13) The plan of merger must be approved: 

la) in the case of a partnership that is a party to the 

merger, by all the partners or a number or percentage 

specified for merger in the partnership agreement; and 

(b) in the case of a limited partnership that is a 

party to the merger, by the vote required for approval of a 

merger by the law of the state or foreign jurisdiction in 

which the limited partnership is organized and, in the 

absence of such specifically applicable law, by all the 

partners, notwithstanding a provision to the contrary in the 

partne[ship agreement. 

(4) After a plan of merger is approved and before the 

merger takes effect, the plan may be amended or abandoned as 

provided in the plan. 

(5) The merger takes effect on the latest of: 

(a) the approval of the plan of merger by all parties 

to the merger, as provided in subsection {3): 

(b) the filing of all documents required by law to be 

filed as a condition to the effectiveness of the merger; or 

(c) any effective date specified in the plan of merger. 

NEW SECTION. Section 56. Effect of merger. ( 1) When a 

merger takes effect: 

{a) every partnership or limited partnership that is a 

party to the merger other than the surviving entity ceases 

to exist; 
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(b) all property owned by each of the merged 

partnerships or limited partnerships vests in the surviving 

entity; 

(C} all obligations of every partnership or limited 

partnership that is a party to the merger become the 

obligations of the surviving entity; and 

(d) an action or proceeding pending against a 

partnership or limited partnership that is a party to the 

merger may be continued as if the merger had not occurred or 

the surviving entity may be substituted as a party to the 

action or proceeding. 

(2) The secretary of state is the agent for service of 

process in an action or proceeding against a surviving 

foreign partnership or limited partnership to enforce an 

obligation of a domestic partnership or limited partnership 

that is a party to a merger. The surviving entity shall 

promptly notify the secretary of state of the mailing 

address of its chief executive office and of any change of 

address. Upon receipt of process, the secretary of state 

shall mail a copy of the process to the surviving foreign 

partnership or limited partnership~ 

(3) A partner of the surviving partnership or limited 

partnership is liable for: 

(a) all obligations of a party to the merger for which 

the partner was personally liable before the merger; 
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(b) all other obligations of the surviving entity 

incurred before the merger by a party to the merger, but 

those obligations may be satisfied only out of property of 

that entity; and 

(C) all obligations of the surviving entity incurred 

after the merger takes effect. 

(4) If the obligations incurred before the merger by a 

party to the merger are not satisfied out of the property of 

the surviving partnership or limited partnership, the 

partners of that party immediately before the effective date 

of the merger shall contribute the amount necessary to 

satisfy that party's obligations to the surviving entity in 

the manner provided in [section 51(3)) as if the merged 

party were dissolved. 

(5) A partner of a party to a merger who does not 

become a partner of the surviving partnership or limited 

partnership is dissociated from the entity, of which that 

partner was a partner, as of the date the merger takes 

effect. The surviving entity shall cause the partner's 

interest in the entity to be purchased under (section 39]. 

The surviving entity is bound under [section 40] by an act 

of a partner dissociated under this subsection, and the 

partner is liable under [section 41] for transactions 

entered into by the surviving entity after the merger takes 

effect. 
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NEW SECTION. Section 57. Statement of merger. ( 1) 

After a merger, the surviving partnership or limited 

partnership may file a statement that one or more 

partnerships or limited partnerships have merged into the 

surviving entity. 

(2) A statement of merger must contain: 

(a) the name of each partnership or limited partnership 

that is a party to the merger; 

(b) the name of the surviving entity into which the 

other partnerships or limited partnerships were merged; 

(c) the street address of the surviving entity's chief 

executive office and of an office in this state, if any; and 

(d) whether the surviving entity is a partnership or 

limited partnership. 

(3) Except as provided in subsection (4), for the 

purposes of 35-10-302, property of the surviving partnership 

or limited partnership that before the merger was held in 

the name of another party to the merger is property held in 

the name of the surviving entity upon filing a statement of 

merger. 

(4) For the purposes of 35-10-302, real property of the 

surviving partnership or limited partnership that before the 

merger was held in the name of another party to the merger 

is property held in the name of the surviving entity upon 

recording a certified copy of the stateme~t of merger in the 
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office for recording transfers of that real property. 

(5) A filed and, if appropriate, recorded statement of 

merger that is executed and declared to be accurate pursuant 

to [section 6], that states the name of a partnership or 

limited partnership that is a party to the merger in whose 

name property was held before the merger, and that states 

the name of the surviving entity but that does not contain 

all of the other information required by subsection (2) 

operates with respect to the partnerships or limited 

partnerships named to the extent provided in subsections (3) 

and ( 4). 

NEW SECTION. Section 58. NoneJ<clusive. [Sections 52 

through 57) are not exclusive. Partnerships or limited 

partnerships may be converted or merged in any other manner 

provided by law. 

Section 59. Section 31-2-106, MCA, is amended to read: 

0 31-2-106. Exempt property -- bankruptcy proceeding. No 

An individual may not exempt from the property of the estate 

in any bankruptcy proceeding the property specified in 11 

U.S.C. 522(d). An individual may exempt from the property of 

the estate in any bankruptcy proceeding: 

(1) that property exempt from execution of judgment as 

provided 

19-7-705, 

in 19-3-105, 19-4-706, 

19-8-805, 19-9-1006, 

19-5-704, 19-6-705, 

19-10-504, 19-11-612, 

19-13-1004, 19-21-212, Title 25, chapter 13, part 6, 
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33-7-522, 33-15-512 through 33-15-514, 35-¼8-58%, 

39-51-3105, 39-71-743, 39-73-110, 53-2-607, 53-9-129, Title 

70, chapter 32, and 80-2-245; 

(2) the individual's right to receive unemployment 

compensation and unemployment benefits; and 

(3) the individual's right to receive benefits from or 

interest in a private or governmental retirement, pension, 

stock bonus, profit-sharing, annuity, or similar plan or 

contract on account of illness, disability, death, age, or 

length of service, excluding that portion of contributions 

made by the individual within 1 year before the filing of 

the petition in bankruptcy which exceeds 15% of the 

individual's gross income for that 1-year period, unless: 

(a) the plan or contract was established by or under 

the auspices of an insider that employed the individual at 

the time the individual's rights under the plan or contract 

arose: 

(b) the benefit is paid on account of age or length of 

19 service; and 

20 

21 

22 

23 

24 

25 

(c) the plan or contract does not qualify under section 

40l(a), 403(a), 403(b), 408, or 409 of the Internal Revenue 

Code of 1954 (26 u.s.c. 40l(a), 403(b), 408, or 409)," 

NEW SECTION. Section 60. Repealer, Sections 35-10-303, 

35-10-304, 35-10-306, 35-10-404, 35-10-501, 35-10-502, 

35-10-503, 35-10-504, 35-10-507, 35-10-601, 35-10-603, 
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35-10-604, 35-10-605, 35-10-606, 35-10-607, 35-10-608, 

35-10-610, 35-10-611, 35-10-612, 35-10-613, 35-10-614, and 

35-10-615, MCA, are repealed. 

NEW SECTION. Section 61. Codification instruction. 

[Sections 4, 6 through 10, 14, 17, 18, 21, 25, 29, 30, 32 

through 34, 36 through 45, and 48 through 58] are intended 

to be codified as an integral part of Title 35, chapter 10, 

and the provisions of Title 35, chapter 10, apply to 

(sections 4, 6 through 10, 14, 17, 18, 21, 25, 29, 30, 32 

through 34, 36 through 45, and 48 through 58]. 

NEW SECTION. Section 62. Severability. If a part of 

{this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of (this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

NEW SECTION. Section 63. Application to existing 

18 relationships~ (1) Except as otherwise provided in this 

19 

20 

21 

22 

23 

24 

25 

section, [this act) applies to all partnerships in existence 

on October l, 1993, that were formed under Title 35, chapter 

10, or any other predecessor law providing for the 

formation, operation, and liquidation of partnerships. 

(2) [This act] does not impair the obligations of a 

contract existing on October 1, 1993, or affect an action or 

proceeding begun or right accrued before October 1, 1993. 
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1 (3) A judgment against a partnership or a partner in an 

2 action commenced before October 1, 1993, may be enforced in 

3 the same manner as a judgment rendered before October 1, 

4 1993. 

-End-
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932,612 

932,612 

34,620 
30,000 
64,620 

FY '-24 
Pro12osed Law 

21.75 
561,677 
367,767 

13,770 
943,214 

943,214 

43,275 
34,500 
77,775 

Difference 
.50 

8,952 
1,650 

0 
10,602 

10,602 

8,655 
4,500 

13,155 

Net Impact on General Fund 2,553 

~JJ l0-~½ l-20-0 3 
DAVID LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

FY '95 
Current Law Pro12osed Law Difference 

21.25 21.75 .50 
554,103 563,055 8,952 
419,394 421,044 1,650 

7.057 7 057 0 
980,554 991,156 10,602 

980,554 991,156 10,602 

34,620 43,275 8,655 
30,000 34,500 4,500 
64,620 77,775 13,155 

2,553 
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SENATE BILL NO. 46 

INTRODUCED BY HALLIGAN 

A BILL FOR AN ACT ENTITLED: '"AN ACT GENERALLY REVISING THE 

LAW CONCERNING PARTNERSHIPS; REVISING PROVISIONS GOVERNING 

PARTNERSHIP PROPERTY; REVISING THE RELATIONSHIP BETWEEN 

PARTNERS AND PERSONS DEALING WITH THE PARTNERSHIP; REVISING 

THE RELATIONSHIP OF PARTNERS TO THE PARTNERSHIP AND TO OTHER 

PARTNERS; 

CREDITORS 

REVISING THE LAW CONCERNING TRANSFEREES AND 

OF PARTNERS; PROVIDING FOR A PARTNER'S 

DISSOCIATION; REVISING THE LAW ON WINDING UP A PARTNERSHIP'S 

BUSINESS; PROVIDING FOR MERGERS AND CONSOLIDATIONS OF 

PARTNERSHIPS; 

35-10-103, 

AMENDING 

35-10-104, 

SECTIONS 31-2-106, 35-10-102, 

35-10-105, 35-10-201, 35-10-202, 

35-10-203, 35-10-301, 35-10-302, 35-10-303, 35-10-305, 

35-10-307, 35-10-308, 35-10-309, 35-10-401, 35-10-402, 

35-10-403, 35-10-405, 35-10-406, 35-10-505, 35-10-602, AND 

35-10-609, MCA; AND REPEALING SECTIONS 35-10-303, 35-10-304, 

35-10-306, 35-10-404, 35-10-501, 35-10-502, 35-10-503, 

35-10-504, 35-10-507, 35-10-601, 35-10-603, 35-10-604, 

35-10-605, 35-10-606, 35-10-607, 35-10-608, 35-10-610, 

35-10-611, 35-10-612, 35-10-613, 35-10-614, AND 35-10-615, 

MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

PLEASE RETAIN THIS COPY. IF THEHE AHE 
NO CHANGES IT WILL NOT BE REPRINTED. ~-·---.-
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Section 1. Section 35-10-102, MCA, is amended to read: 

•35-10-102. Definitions. In this chapter, the following 

definitions apply: 

(1) •sanRrttpt•--±ne¼ttdes--bankrttpt--ttnder--ehe--Pedera¼ 

Bankrttptey-Ae~-or-¼n9o¼went-under-any-state-inso¼veney-aet• 

fi!t 11 Business" includes every tC"ade, occupation, or 

profession. 

t3t--•eonveyanee•--ine¼cdes--every--assignment7---¼ease, 

meregage,-er-enettmbranee. 

t4t--•eettrt•--±ne¼ttdes--every--eocrt--and--;ttdge--ftaving 

jttri9diet±on-in-the-ease. 

(2) "Debtor in bankruptcy" means a peC"son who is the 

subject of: 

(a) an order fo~ relief under Title ll___Qf the United 

States Code or a com.J2!_rable order under a ~~ccessor statute 

of general application; or 

(b) a comparable order under state law 

insolvenc.v.. 

governing 

(3) "Distribution" means a transfer of money or other 

property from a partnership to a partner in the partner's 

capacity as a partner or to the par~~er's transferee. 

(4) "Partnerahip agreement" means an agreement____!_ written 

or oral, among the partners concerning the partnership. 

(5) "Partnerahip at will" means a partnership in which 

the partners have not agreed to remain partners until the 
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expiration of a definite term or the compl~tion of a 

particular undertaking. 

t5t..{_§J_ "Person" inelttd~s--individtte¼s7---partn~rships 7 

eorperations,--and--other--assoeiations means an individual; 

corporation; business trust; estate; trust; partnership; 

association; joint venture; government; governmental 

subdivision, agency, or instrumentality; or any other legal 

or commercial entity. 

t6t--•Rea¼-proper~yu-ine¼udes-iand-and-any--interes~--or 

es~at~-in-¼and. 

(7) "Property" means all property, real, personal, or 

mixed, tangible or intangible, or any interest therein. 

(8) "State" means a state of the United States, the 

Distri~t of Colwnbia, the Commonwealth of PuertQ_R~o~ or 

any territory or insular possession subject to the 

_iur isdict ~n of _1_he_ United States. 

ill •statement• means a statement of partnership 

authority under (section 17], a statement of denial under 

(section 18], a statement of dissociation under (section 

42], a statement of dissolution under (section 49), a 

statement of merger under (section 57), or an amendment or 

cancellation of the fore~. 

110) "Transfer• includes an assignment, conveyance, 

lease, mortgage, deed, and encumbrance." 

Section 2. Section 35-10-103, MCA, is amended to read: 
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"35-10-103. fnterpretation--ot--know¼edge Knowledge and 

notice. (1) A person haa-•knew¼edge•-of knows a fact wt~hift 

~he--meanin9--of-this-ehapter-not-on¼y-when-he if the person 

has aetaa¼ knowledge thereof-bat-aiso-wften-he-has--~now¼edge 

of--saeh--othe~-faets-as-in-the-eirettmstances-show-bad-faith 

of it. 

(2J A person has unoticeu of a fact w±tftin-the--meaning 

o~-this-ehapter-when if the person who-c¼aims-the-benefit-ef 

tfle-notiee: 

(a} states-the-faet-to-■neh-person knows of it; er 

(b) has received a notification of it; or 

(c) has reason to know it exists from all of the facts 

known to that person at the time in question. 

(3) A person notifies or gives a notification to 

another by taking steps reasonably required to inform the 

other person in the ordinary course of business, whether or 

not the other person learns of it. 

(4) A person receives notification when it: 

(a) comes to the person's attention; or 

(b) de¼iwers-thrott9h-the-mai¼--er--by--other--means--ef 

colllffl~ftieation-a-written-state■en~-of-the-faet-to-stteh-persoft 

or--te--a--preper--person--at--his is duly delivered at the 

person's place of business or residence at any other place 

held out by the person as a place for receiving 

communications. 
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(5) Except as provided in subsection (6), a person 

other than an individual knows!'_ has_~gtice, or receives a 

notification of a fact for ~ses of a .12_articular 

transaction when the individual conducting the transaction 

knows 1 has notJ~e, Of seceives a notifica~j_Q_n of the fact or 

in any eveDt when the fact would have been brou_g_ht to the 

individual's attention if the .12.erson had exercised 

reasonable diligence. The person exercises reasonable 

diligence if the per~on maintains reasonable routines for 

communicatin~nificant information to the individual 

conducting the transaction and there is reasonable 

compliance with the routines. Reasonable diligence does not 

require an individual acting for the person to communicate 

information unless the communication is ~rt of the 

individual's regular duties or the individual has reason to 

know of the transaction and that the transaction would be 

materially affected by the information. 

(6) A partner's knowledge, notice, or receipt of a 

notification of a fact relating to the partnership is 

effective immediately as knowledge by, notice to, or receipt 

of a notification by the partnership but is not effective as 

such if the partner comm!~ted o~ consented to a fraud on the 

partnershipa" 

Section 3. Section 35-10-104, MCA, is amended to read: 

"35-10-104. Rtt¼es Uniformi tx_ of a211_lication and 
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construction. t½t-~he-ru½e-~hat-statutes--in--deregat¼on--of 

the--common--¼aw--are-~e-be-strie~¼y-eonstr~ed-sfta¼l-have-ne 

app½iea~ion-to-this-ehapter~ 

tit--The-law-of-estoppel-shall-apply~ttnder-this-ehapterT 

t3t--The-law-of-ageney-shall-apply-ttnder-this-ehapterT 

t4t This chapter shall must be so--interpreted i!J2E.lied 

and construed as to effeet effectuate its general purpose to 

make uniform the law with respect to the subject of this 

chapter ef-~hese among states wh¼eh-enae~ enacting it. 

t5t--~hie-ehap~er-eha¼¼-not-be-eonstrtte~-se-as-to-impa¼r 

the-ob¼i9a~ions-ef-any-eentract-existing-on-dttiy-¼7-¼9417-or 

te-affeet-any-aetien-or-proeeee¼ngs-beg~n-or--righ~--aeerued 

befet'e-cftt½y-¼7-¼94ia 11 

NEW SECTION. Section 4. Effect of partnership 

agreeaent -- nonwaivable provisions. (1) Except as provided 

in subsection (2), a partnership agreement governs relations 

among the partners and between the partners and the 

partnership. To the extent the partnership agreement does 

not otherwise provide, this chapter governs relations among 

the partners and between the partners and the partnership. 

(2) A partnership agreement may not: 

(a) vary the rights and duties under [section 6) except 

to eliminate the duty to provide copies of statements to all 

of the partners; 

(b) unreasonably restrict a partner's right of access 
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to books and records under 35-10-402(2); 

(c) eliminate the duty of loyalty under 35-10-405(3); 

(d) unreasonably reduce the duty of care under 

35-10-405(4); 

(e) eliminate the obligation of good faith and fair 

dealing under 35-10-405(5); 

(f} vary the power to withdraw as a partner under 

(section 36(l)J, except to require the notice to be in 

writing; 

(g) vary the right to expulsion of a partner by a court 

in the events specified in [section 36(5)); 

(h) vary the requirement to wind up the partnership 

business in cases specified in [section 44(4), (5), or (6)]; 

or 

(i) restrict rights of third parties 

chapter. 

under this 

Section 5. Section 35-10-105, MCA, is amended to read: 

•~S-10-105. R~¼es--ror--cases--net-provid~~-for-in-~his 

ehapt'er Supplemental principles of law. ill tn-any-case--no~ 

previded---fer---in--th~s--ehapt~r Unless displaced by a 

particular provision of this chapter, the ~tt¼es principles 

of law and equity7 -ifte¼bding-the-¼aw-merehant7-shall-9evern 

supplement this chapter. 

(2) If an obligation to pay interest arises under this 

chapter and the rate is not specifie~~ the rate is that 
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S£~Cified in Ji-1-106." 

NEW SECTION. Section 6. Ezecution, filing., and 

recording of etateaente. (l) A statement may be filed in the 

office of the secretary of state. A certified copy of a 

statement that is filed in an office in another state may be 

filed in the office of the secretary of state. Either filing 

has the effect provided in this chapter with respect to 

partnership property located in or transactions that occur 

in this state. 

(2) A certified copy of a statement that has been filed 

in the office of the secretary of state and recorded in the 

office for recording transfers of real property has the 

effect provided for recorded statements in this chapter. A 

recorded statement that is not a certified copy of a 

statement in the office of the secretary of state does not 

have the effect provided for recorded statements in this 

chapter. 

(3) A statement filed by a partnership must be executed 

by at least two partners. Other statements must be executed 

by a partner or other person authorized by this chapter. The 

statement must be in the English language. An individual who 

executes a statement as or on behalf of a partner or other 

person named as a partner in a statement shall state beneath 

or opposite the person 1 s signature the person's name and the 

capacity in which the person signs. The execution of any 
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document required to be filed with the secretary of state 

under this chapter constitutes an affirmation under 

penalties of false swearing by each person executing the 

document that the facts stated are true. 

(4) A person authorized by this chapter to file a 

statement may amend or cancel the statement by filing an 

amendment or cancellation that names 

identifies the statement, and states the 

amendment or cancellation. 

the partnership, 

substance of the 

(5) A person who files a statement pursuant to this 

section shall promptly send a copy of the statement to every 

nonfiling partner and any other person named as a partner in 

the statement. Failure to send a copy of a statement to a 

partner or other person does not limit the effectiveness of 

the statement as to a person not a partner. 

(6) The secretary of state shall establish by rule fees 

for filing statements, issuing certificates, copying 

statements, priority handling, transmitting or filing 

facsimile copies, and providing computer-generated 

information. The fees must be reasonably related to the 

costs of processing the statements and providing the 

services. The secretary of state shall maintain records 

sufficient to support the fees established under this 

section. The secretary of state may adopt rules necessary to 

perform any duty required of the secretary of state by this 
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chapter. 

NEW SECTION. Section 7. l"acsi■ile filing 

requireaents -- liability. (l) The secretary of state shall 

treat a facsimile copy of a document that is required or 

permitted to be filed under this chapter and the signatures 

on the facsimile copy in the same manner as an original for 

purposes of this chapter provided that the secretary of 

state receives the original document within 5 working days 

of the receipt of the facsimile copy. If all other 

requirements are met, the date of filing relates back to the 

date of receipt of the facsimile copy. 

(2) A facsimile copy is entitled to be filed under this 

section if it is: 

(a) produced by a method of transmission of images in 

which the image is scanned at the transmitter; and 

(b) legible and the same size as the original. 

(3) During the 5-day period referred to in subsection 

(1), the recorded facsimile copy constitutes constructive 

notice for all purposes of the original document. 

(4) If the original document is not received within 5 

working days of receipt of the facsimile copy as provided in 

subsection (l), the filing of the facsimile copy is void. 

(5) A person who files a false document by facsimile 

copy is liable to an aggrieved party for three times the 

amount of damages resulting from the filing of the false 
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document. 

NEW SECTION_. Section 8. Piling with secretary of 

state. (1) The original signed copy, together with a 

duplicate copy that may be either a signed, photocopied, or 

confirmed copy, of any statement filed pursuant to this 

chapter must be delivered to the secretary of state. If the 

secretary of state determines that the documents conform to 

the filing provisions of this chapter and all required 

filing fees have been paid, the secretary of state shall: 

{a) endorse on each signed original and duplicate copy 

the word •tiled• and the date and time of acceptance for 

filing; 

(b) retain the signed original in the secretary of 

state's files; and 

(c) return the duplicate copy to the person who filed 

it or the person•s representative. 

(2) The secretary of state may by rule prescribe and 

furnish forms or computer formats for any statement to be 

filed with the secretary of state under this chapter. If the 

secretary of state requires, the use of any forms or formats 

is mandatory. 

(3) All partnerships filing statements pursuant to this 

chapter shall first register the business name as an assumed 

business name pursuant to Title JO, chapter 13, part 2. 

NEW SECTION. Section 9. Lav governing internal 
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affairs. The law of the state in which a partnership has its 

chief executive office governs the partnership's internal 

affairs. 

NEW SECTION. Section 10. Partnership subject to 

aaendaent of repeal of chapter. A partnership governed by 

this chapter is subject to any amendment or repeal of this 

chapter. 

Section 11. 

"35-10-201. 

Section 35-10-201, MCA, is amended to read: 

Partnership deE¼ned as entitX- tit A 

partnership is an asaociation-of--twe--or--more--persona--to 

carry-on-as-co-owners-a-business-for-profit entity. 

tit--Bat--any-assoeiation-formed-ander-any-other-atatate 

oE-thts-state-or-any-statnte-adopted-by-anthortty-other-than 

the-attthority-of-this-state-is-not-a-partnership-nnder--this 

chapter---an¼ess---saeh---asaoe¼ation---won¼d--hawe--been--a 

partnership-in-this-state-prior--te--the--adoptien--of--ehis 

ehapter,---Bnt---this---ehapter---aha¼¼---app¼y--te--ltmited 

partnerahips-exeept-¼nsofar-es-the-stattttes-reiating-to-sueh 

partnerships-are-inconsistent-herewith•" 

Section 12. Section 35-10-202, MCA, is amended to read: 

"35-10-202. Rtt¼es---Eor---determtntng---the---extstenee 

Creation of a partnership. ¼n--determ¼nin9---vhether---a 

partnerahip-exists7-these-ra¼es-sha¼l-app¼y~ 

(ll Except as provided by-35-¼8-388 in subsection (2), 

the association of two or more persons who-are-net--partners 
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as--ce--eaeh--other--are-net-pertners-as-to-th±rd-persens ta 

carry on as co-owners a business for profit creates a 

partnership, whether or not the persons intend to create a 

partnership. 

(2) An association created under a statute other than 

this chapter, a predecessor law, or a comparable law of 

another jurisdiction is not a partnership. 

(3) In determining whether a partnership is created, 

the following rules apply: 

titj_il Joint tenancy, tenancy in common, tenancy by the 

entireties, joint property, common property, or part 

ownership does not eE ~ itself establish a partnership7 

whether--sach even if the co-owners do-or-de-net share any 

profits made by the use of the property. 

t3tfil The sharing of gross returns does not of ~ 

itself establish a partnership7-whether-or-not even if the 

persons sharing them have a joint or common right or 

interest in any property from which the returns are derived. 

t4t1£1 ~he--reeeipt--by--a ~ person of who receives a 

share of the profits of a business is prima--faeie--ewideftee 

~hat--aueh--peraoft--ia presumed to be a partner in the 

business, bnt-ne-sneh--tnferenee--shaii--be--drawn--if--etteh 

unless the profits were received in payment: 

tatill as of a debt by installments or otherwise; 

tb;l!.ll as for services as an independent contractor or 
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tet~ as of an annuity to or other retirement or 

health benefit to a beneficiaru_ sttrYiY¼ng--spottse--er 

representative, or designee of a deceased or retired 

partner; 

tdtiY.l es of interest or of another charge on a loan, 

thengh even if the amount of payment varies with the profits 

of the business, including a direct or indirect present or 

future ownership of the collateral or rights to income, 

proceeds, or increase in value derived from the collateral; 

£!. 

teti::!.il es--the--eens¼deratien for the sale of e the 

goodwill of a business or other property by installments or 

otherwise. 

(4) Except as provided by 35-10-308, persons who are 

not partners as to each other are not partners as to other 

persons. 

(5) A partnership created under this chapter is a 

general partnership, and the partners are general partners 

of the partnership.• 

Section 13. Section 35-10-203, MCA, is amended to read: 

"35-10-203. Partnership property. t¼t--A¼¼--property 

ert9tna¼¼y---bratt9ht---¼nee---the---partneraft¼p---s~eek---or 

sttbs~uent¼y-aeqn~red-by-pnrehaae Property transferred to or 

-14- SB 46 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0046/02 

otherwise en-aecoant-ef-the acquired by a partnership is 

partnerah*P property of the partnership and not of the 

partners individually. 

tit--Yn¼ess-the--eontrary--¼ntent¼en--appears7--property 

aeqttired-w¼th-partnership-rttnds-¼s-partnership-property~ 

t3t--Any--estete-in-rea¼-pro~rty-may-be-aeqtt¼red-in-the 

partnersh¼p-name.-~¼tie-so-aeqttired-ean-be-eonveyed-oniy--¼n 

the-partnerah¼p-na•e• 

ttt--A--eonYeyanee--te--a-partnerahip-¼n-the-pa~tnersh¼p 

ne■e7-thengh-w¼thoat-words-of-inheritanee7-passes-the-ent¼re 

estate-of-the-~rantor-nn¼ess-a-contrary-intent-appearsT" 

NEW SECTION. Section 14. When property is partnership 

property. (l) Property is partnership property if acquired 

in the name of: 

I al 

(b) 

the partnership; or 

one or more partners with an indication in the 

instrument transferring title to the property of the 

person"s capacity as a partner or of the existence of a 

partnership but without an indication of the name of the 

partnership. 

(2) Property is acquired in the name of the partnership 

by a transfer to: 

(a) the partnership in its name; or 

(b) one or more partners in their capacity as partners 

in the partnership if the name of the partnership is 
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indicated in the instrument transferring title to the 

property. 

(3) Property is presumed to be partnership property if 

purchased with partnership assets even if not acquired in 

the name of the partnership or of one or more partners with 

an indication in the instrument transferring title to the 

property of the person 1 s capacity as a partner or of the 

existence of a partnership. 

(4) Property acquired in the name of one or more of the 

partners without an indication in the instrument 

transferring title to the property of the person's capacity 

as a partner or of the existence of a partnership and 

without use of partnership assets is presumed to be separate 

property even if used for partnership purposes. 

Section 15. 

•JS-10-301. 

Section 35-10-301, MCA, is amended to read: 

Partner as agent of partnership 

resCrietiefta-on-parCfteris-attChority. Subject to the effect 

of a statement of partnership authority pursuant to [section 

17 J: 

(1) B•ery each partner is an agent of the partnership 

for the purpose of its business~ 7-aftd-Che ~ act of every~ 

partner, including the execution of an instrument in the 

partnership name ef-afty-instrlUll~ftt, for apparently carrying 

on in the asaal--way ORDINARY COURSE OF the partnership 

business or business of the kin_Q ~rr_ied on_ by the 
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partnership e£-whieh-he-¼s-a-membe~ binds the partnership 

unless the partner ao-eet¼ng has ~n-faet no authority to act 

for the partnership in the particular matter and the person 

with whom he the partner is dealing has--know¼edge--ef--the 

£aet---that---he--has--no--saeh knows or has received a 

notification that the partner lacks authority. 

(2) An an act of a partner wl\¼eh that is not apparently 

for the carrying on ot-the-btta¼ness--ei in the ttstta¼--vay 

ORDINARY COURSE OF the partnership ¼n-the-ttatta¼-way business 

or business of the kind carried on by the partnership does 

net-bind binds the partnership ttn¼ess only if the act was 

authorized by the other partners. 

t3t--8n¼eaa--aathorized--~y-the-other-partnera-er-an¼e■s 

they-ha~e-aban&oned-the-btta¼neaa7-one-or-mere-bttt-¼ess--than 

a¼¼-the-partners-hawe-ne-aatherity-to~ 

tat--assign---the--partnership--preperty--in--traat--fer 

erediters-or-en-the-aaaignee~s-premise-te-pay-the--debts--ef 

tfte-partnershipT 

tbt--diapeae-ef-the-geodwi¼¼-of-the-basineas~ 

tet--de--any-ether-aet-whieh-woaid-aake-it-i■pesaib¼e-te 

earry-on-the-ordinary-bnaineea-ef-a-pertnerahip; 

tdt--eenfeaa-a-;adg■ent~ 

tet--attbmit--a--partnership--e¼aim---or---¼iability---te 

arbitration-or-reference. 

t•t--Ne---aet---ot--a--partner--tn--eentra•ent¼on--of--a 
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restr¼etien-on--aathority--shai¼--bind--the--pertnership--to 

persona-having-~now¼edge-0£-the-reatrietion•" 

Section 16. Section 35-10-302, MCA, is amended to read: 

•JS-10-302. een•eyanee--et-rea¼ Transfer of partnership 

property ef-the-partnerahip. (1) Subject to the effect of a 

statement of partnership authority pursuant to (section 17): 

~ Where-title-to-res¼ partnership property ia held in 

the name of the partnership n-e7-any-partner may eon•ey 

tit¼e-to-stteh-property be transferred by a--eonyeyanee .!!! 

instrument of transfer executed by a partner in the 

partnership nameL 

(b) partnership property held in the name of one or 

more partners with an indication in the instrument 

transferring the property to them of their capacity as 

partners or of the existence of a partnership, but without 

an indication of the name of the partnership, may be 

transferred by an instrument of transfer executed by the 

persons in whose name the property is held; and 

~ 7-bat-ehe partnership may recover stteft property 

ttn¼eaa--tfte--partner~a--eet--binds transferred under this 

subsection if it proves that execution of the instrument of 

transfer did not bind the partnership under ~he--prewisions 

ef 35-10-30lt¼t--or unless saeh the property haa--been 

eonyeyed was transferred by the grantee initial transferee 

or a person claiming through stteft--grantee the __ ~ni~ial 
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transferee to a he¼der-for subsequent transferee who gave 

value without Rnew¼edge having notice that the partner7--in 

111akiftg--the-een•eyanee7-haa-exeeeded-his person who executed 

the instrument of initial transfer lacked authority to bind 

the partnership. 

[2} Where-titie-~o-reai partnership property is held in 

the name of one or more persons other than the partnership, 

a-eenveyanee-executed-by-a-partner-in-his--own--naae--passes 

the--equitab¼e-interest-e£-the-partnership,-pro¥ided-the-aet 

is-ene--within--the--attthority--of--the--partner--under--the 

pro•isione--o£--35-¼8-38¼f¼t without an indication in the 

instrument transferring the property to them of their 

capacity as partners or of the existence of a partnership 

may be transferred free of any claims of the partnership or 

the partners by the persons in whose name the property is 

held to a transferee who gives value without having notice 

that it is partnership property. 

(3) Where-tit¼e-to-rea¼-property-is-in-~he-neme-oi--ene 

or--more--bat--not--a¼¼-the-partners-and-the-reeord-doea-not 

diaclose-the-right-of-the-partnerahip7-the-partners-in-wheae 

name-the-tit¼e-standa-may-een•ey-tit¼e-to-aaeh-property7-bat 

the-pertnership-aay-reeo•er-saeh-property-ir--the--partnerLs 

aet--does--not--bind-the-partnership-ander-the-pro•isions-of 

35-i9-38¼t¼t7-ttn¼ess-the-parehaser--or--his--aasignee--is--a 

ho¼der-for-•aiae-withoat-Rnow¼edge• 
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t4t--Where--the-tit¼e-to-rea¼-property-is-in-the-naae-of 

one-or-more-or-a¼¼-the-partners-or--in--a--third--person--tn 

trast--for--the--partnership7--a--eon¥eyanee--exeeated--by-a 

partner-in-the-partnership-name-or-±n-his--own--name--passes 

the--eqttitab¼e-¼nterest-ef-the-partnershipy-proyided-the-aet 

±s-one--within--the--atttherity--ot--the--pertner--ttnder--the 

proTisions-of-3S-l8-38lflt~ 

tSt--Where-the-title-to-real-property-is-in-the-names-of 

a¼¼--~he-partnersy-a-eenweyanee-exeettted-by-al¼-the-par~ners 

passes-a¼l-thetr-rights-~n-stteh-prepertyT if a person holds 

all of the partners' interests in the partnership, all of 

the partnership property vests in that person. The person 

may execute a document in the name of the partnership to 

evidence vesting of the property in that person and may file 

or record the document." 

NEW SECTION. Section 17. State-nt of partnership 

authority. (1) A partnership may file a statement of 

partnership authority, which: 

(a) must include: 

Ci) the name of the partnership; 

(ii) the street address of its chief executive office 

and of one office in this state, if there is one; 

(iii) the names and mailing addresses of all of the 

partners or of an agent appointed and maintained by the 

partnership for the purpose of subsection (2); and 
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(iv) the names of the partners authorized to execute an 

instrument transferring real property held in the name of 

the partnership; and 

(b) may state the authority or limitations on the 

authority of some or all of the partners to enter into other 

transactions on behalf of the partnership and any other 

matter. 

{2) If a statement of partnership authority names an 

agent, the agent shall maintain a list of the names and 

mailing addresses of all the partners and make it available 

to any person on request for good cause shown. 

(3) If a filed statement of partnership authority is 

executed pursuant to (section 6(5)] and states the name of 

the partnership but does not contain all of the other 

information required by subsection (1), the statement 

nevertheless operates with respect to a person not a partner 

as provided in subsections (4) and (5). 

(4) Except as provided in subsection (7), a filed 

statement of partnership authority supplements the authority 

of a partner to enter into transactions on behalf of the 

partnership as follows: 

(a) Except for transfers of real property, a grant of 

authority contained in a filed statement of partnership 

authority is conclusive in favor of a person who gives value 

without knowledge to the contrary so long as and to the 
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extent that a limitation on that authority is not contained 

in another filed statement. A filed cancellation of a 

limitation on authority revives the previous grant of 

authority. 

(b) A grant of authority to transfer real property held 

in the name of the partnership contained in a certified copy 

of a filed statement of partnership authority recorded in 

the office for recording transfers of that real property is 

conclusive in favor of a person who gives value without 

knowledge to the contrary so long as and to the extent that 

a certified copy of a filed statement containing a 

limitation on that authority is not then of record in the 

office for recording transfers of that real property. The 

recording in the office for recording transfers of that real 

property of a certified copy of a filed cancellation of a 

limitation on authority revives the previous grant of 

authority. 

(5) A person not a partner is considered to know of a 

limitation on the authority of a partner to transfer real 

property held in the name of the partnership if a certified 

copy of the filed statement containing the limitation on 

authority is of record in the office for recording transfers 

of that real property. 

(6) Except as provided in [sections 42 and 49] and 

subsection (5) of this section, a person not a partner is 
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not considered to know of a limitation on the authority of a 

partner merely because the limitation is contained in a 

filed statement. 

(7) Unless canceled earlier, a filed statement of 

partnership authority is canceled by operation of law 5 

years after the date on which the statement or the most 

recent amendment was filed with the secretary of state. 

NEW SECTION. Section 18. 

partner or other person named 

Stat....,nt of 

as a partner 

denial. A 

in a filed 

statement of partnership authority or in a list maintained 

by an agent pursuant to (section 17(2)] may file a statement 

of denial stating the name of the partnership and the fact 

that is being denied, which may include denial of a person's 

authority or status as a partner. A statement of denial is a 

limitation on authority to the extent provided in (section 

17 ( 4) and I 5) J • 

Section 19. Section 35-10-305, MCA, is amended to read: 

•35-10-305. Partnership liable for partner's wrengEtt¼ 

aet actionable conduct. 1!l Where 7 -by-anr A partnership ls 

liable for loss or injury caused to a person, or for a 

penalty incurred, as a result of a wrongful act or omission 

or other actionable conduct of any~ partner acting in the 

ordinary course of the business of the partnership or with 

the authority of his-eepartner■7-ieaa-er-injttr7-ie-eauaed-te 

any-person-net-being-a-partner-in the partnership er--any 
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penaity--ia--±nenrred7-the-partnersh±p-i■-iiabie-thererer-te 

the-■aae-extent-as-the-partner-se-aeting-er-eaitting-te-aet. 

(2) If, in the course of its business, a partnership 

receives 1110ney or property of a person not a partner and 

that money or property is misapplied by a partner while it 

is in the custody of the partnership, the partnership is 

liable for the loss." 

Section 20. 

•JS-10-307. 

Section 35-10-307, MCA, is amended to read: 

Natttre-ef--partnerLs Partner's liability. 

All partners are liable~ 

t¼t jointly and severally for everything-chargeab¼e-te 

the-partnership-nnder-35-¼8-385-and-35-¼8-386, 

tit--jeint¼y-Eer all ether-debts-and obligations of the 

partnership7--bnt--any--partner--may--enter--±nto-a-separate 

ob¼igatien--te--perform--a---partnership---eontraet 

otherwise agreed by the claimant or provided by law. 11 

NEW SECTION. Section 21. Action by and 

~ 

against 

partnership and partners. (1) A partnership may sue and be 

sued in the name of the partnership. 

(2) An action may be brought against the partnership 

and any or all of the partners in the same action or in 

separate actions. 

( 3) A judgment against a partnership is not· by itself a 

judgment against a partner. A judgment against a partnership 

may not be satisfied from a partner's assets unless there is 
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also a judgment against the partner. 

(4) A judgment creditor of a partner may not levy 

execution against the assets of the partner to satisfy a 

judgment based on a claim against the partnership unless: 

(a) a judgment based on the same claim has been 

obtained against the partnership and a writ of execution on 

the judgment has been returned unsatisfied in whole or in 

part; 

(b) 

United 

1.!l an 

States 

involuntary 

Code has 

case 

been 

under Title 11 of the 

commenced against the 

partnership and has not been dismissed within 60 days after 

commencement or the partnership has commenced a voluntary 

case under Title 11 of the United States Code and the case 

has not been dismissed;~ 

(II) TITLE 11 OF THE UNITED STATES CODE PERJIITS A 

JUDGMENT CREDITOR OF A PARTNER TO LEVY EXECUTION AGAINST THE 

ASSETS OF THE PARTNER TO SATISFY A JUDGMENT BASED ON A CLAIM 

AGAINST THE PARTNERSHIP; 

(c) the partner has agreed that the creditor need not 

exhaust partnership assets; 

(d) a court grants permission to the judgment creditor 

to levy execution against the assets of a partner based on a 

finding that partnership assets subject to execution within 

this state are clearly insufficient to satisfy the judgment, 

that exhaustion of partnership assets is excessively 
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burdensome, or that the grant of permission is an 

appropriate exercise of the court's equitable powers: or 

(e) liability is imposed on the partner by law or 

contract independent of the existence of the partnership. 

(5) This section applies to any partnership liability 

or obligation resulting from a representation by a partner 

or purported partner under 35-10-308(1) or (2). 

Section 22. Section 35-10-308, MCA, is amended to read: 

"35-10-308. Par~fter--~y-estoppe¼ Purported partner. (1) 

When!! a person~ by words spo~en-er-wr±tten or by canductL 

represents--h¼mse¼t purports to be a partner or consents to 

being represented by another representing-h¼m-te-anyene as a 

partner in an-exieeing ~ partnership or with one or more 

persons not aetnal partners, he the purported partner is 

liable to any-stteh e person to whom sneh the representation 

has--bee~ is made if that person, whe-has relying on the 

faith-ef-stteh representation, 9i•en-eredit-te enters into a 

transaction with the actual or appareftt ~rted 

partnership~ 7--and--if---he---has---aade---aneh If the 

representationL or--eDnsented--te--its--be¼ng either by the 

purparted partner or by a person with the purported 

partner's consent, is made in a public manner, he the 

purparted partner is liable to stteft ! person7--whether--th~ 

representation--has--or-has-not-been-made-er-eeftllftttn¼eated-~o 

stteh-peraon-so-gi•ing-eredit-by-or-with-the-Rnew½edge-ef-the 

-26- SB 46 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0046/02 

apparent-partner-111a~in9-the-representation-or-censentin9--to 

its--being--maae who relies upon the purported partnership 

even if the purported partner is not aware of being held out 

as a partner to the claimant. When--a If partnership 

liability results, he the purported partner is liable as 

thoa9h--he if the purported partner were an-aettta¼-member-e£ 

the-partnership a partner. When If no partnership liability 

results, he the purported partner is liable jointly and 

several!~ with the !!!1. other persons7--i£--any,--so person 

consenting to the eontraet--or representation as-to-¼near 

¼iabi¼ity7-otherw¼se-separate¼y. 

(2) Whe" g a person has-been is thus represented to be 

a partner in an existing partnership or with one or more 

persons not ae~tta¼ partners, he the purported partner is an 

agent of the persons consenting to stteh the representation 

to bind them to the same extent and in the same manner as 

thottgh-he if the purported partner were a partner in--~aet7 

with respect to persons who re¼y enter into transactions in 

reliance upon the representation. Where If all of the 

memher9 partners of the existing partnership consent to the 

representation, a partnership act or obligation results~ T 

bat--in-ai¼-other-eases-i~-is-~he-jo¼nt-act-or-ob¼igat¼on-ef 

the-person-aeting-and-the-persons-eensenting If fewer than 

all of the partners of the existing partnership consent to 

the representation, the person acting and the partners 
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consenting to the representation are jointly and severally 

~. 
(3) A person is not a partner in a partnership merely 

because the person is named by another in a statement of 

partnership authority. 

(4) A person does not continue to be a partner merely 

because of a failure to file a statement of dissociation or 

to amend a statement of partnership authority to indicate 

the Ear~n~•s dissociation from the partnership." 

Section 23. section 35-10-309, MCA, is amended to read: 

"35-10-309. Liability of incoooing partner. A person 

admitted as a partner into an--exiating ~ partnership is 

liable for all the obligations of the partnership ari9ing 

incurred before hia the person's admission as ~hottgh-he--had 

been if the person were a partner when stteh the obligations 

were incurred, exeept-tha~-~his but the liability sha¼¼ may 

be satisfied only out of partnership property. 11 

Section 24. Section 35-10-401, MCA, is amended to read: 

•JS-10-401. Rtt¼es---determining Partner's rights and 

duties oE-par~ners. ~he-rights-and-dttties-0£-the-partnere-in 

Te¼ation-to-the-partnership-sha¼¼-he-determined,-sab;eet--to 

any-agreement-between-them7-by-the-f0¼lewing-ra¼e9~ 

(lJ Baeh A partnership shall establish an account for 

each partner~ sha¼¼-be-repa¼d-his-eontribtttions--whether--by 

way--ot-eapita¼-or-advanees The partnership shall credit the 
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account with an amount equal to the money plus the value of 

any other property, net of the amount of any liabilities, 

that the partner contributes to the partnership property and 

the pactner 1 s share eqtta½¼y--½n--the of the partnership 

profits. and--sttrp¼tts--remaiftin~--after--a¼¼--¼iab½¼i~ies, 

tne¼ading--thos~--to--partners,--are--satis~ied---and---mttst 

eontribote--towarde--tfte The partnership shall charge the 

account with an amount equal to the money plus the value of 

any other property, net of the amount of any liabilities, 

distributed by the partnership to the partner and the 

partner 1 s share of the partnership losses. 

\21 A partnership shall credit each 2artner's account 

with an e_gual share of the partnership E_rofits. A 

partnership shall charge each partner with a share of the 

partnership losses, whether er capital or otherwise 

operating, sasta¼ned-by-the-partnership-aeeording-to-his in 

proportion to the partner's share~" of the profits. 

titill ~he~ partnership mus~ shall indemnify e•ery 

each partner in-respeet-or for payments reasonably made and 

peraena¼ liabilities reasonably incurred by hi■ the partner 

in the ordinary and proper conduct of ita the business of 

the partnership or for the preservation of its business or 

property. 

t3till A partnership shall repay a partner whoL in aid 

of the partnershipL makes any~ payment or advance beyond 
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the amount of capital whieh--he the partner agreed to 

contribute sha¼¼-be-pa¼d--interest--trea--the--date--0£--the 

payment-or-advanee. 

t4till A payment made by a partner shall--reeei•e 

interest--on--the-capital-eentribttted-by-him-only that gives 

rise to a partnership obligation under subsection (3) or (4) 

constitutes a loan to the partnership. Interest accrues from 

the date wften-repeymenC-sftea¼d-be-made of the payment or 

advance. 

t5till All--partnere-ha•e Each partner has equal rights 

in the management and conduct of the partnership business. 

(7) A partner may use or possess partnership property 

only on behalf of the partnershipa 

t6tl!l No~ partner is .!lQ_!, entitled to remuneration for 

acting--in services performed for the partnership basiness, 

except tfta~--a--sarw±ving--par~ner--is--ent±C¼ed---te for 

reasonable compensation for h~s services rendered in winding 

up the business of the partnership a£ia±ra. 

tTtill No ~ person ean ~ become a member--of-a 

partnersftip-withoat partner only with the consent of all the 

partners~ 

tBt.i.!.Ql_ Any~ difference arising as to a matter in the 

ordinary mat~ers-eennected-witft-tfte course of business of a 

partnership bttainesa may be decided by a majority of the 

partners~ 7--bttt--no An act in-centravencien-of-any outside 
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the ordinary course of business of a partnership and an 

amendment to the partnership agreement be~weeft-the-partners 

may be dene-rightftt¼¼y--withettt undertaken only with the 

consent of all the partners. 

tll) This section does not affect the obligations of a 

partnership to other persons under 35-10-301." 

NEW SECTION. Section 25. Distributions in kind. A 

partner has no right to receive and may not be required to 

accept a distribution in kind. 

Section 26. Section 35-10-402, MCA, is amended to read: 

•JS-10-402. Partnership--boe~s------inspeetien---rights 

Partner's right to information. ill ~he-partnership-books! 

partnership shall be-~ept7-snbjeet-to-any-agreement--between 

the--partners7--at--the--prineipa½--p¼aee-0£-bttsiness-0£-ehe 

part"ershipT-aftd keep its books and records, if any, at its 

chief executive office. 

(2) A partnership every-parcner shall a~-e¼¼-~±mes-haYe 

provide partners and their agents and attorneys access to 

its books and records. It shall provide former partners and 

their agents and attorneys access to books and records 

pertaining to the period during which they were partners. 

The right of access provides the oppartunity to and-llLl!lly 

inspect and copy any--ef--~hea books and records during 

ordinary business hours. A partnership may impose a 

reasonable charge, covering the costs of labor and material, 
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for copies of documents furnished." 

Section 27. Section 35-10-403, MCA, is amended to read: 

•JS-10-403. Duty of partners to render inforaation. 

Parcners--sha¼¼--renfter Each partner and the partnership, on 

demand, shall furnish Crtte--and--f~¼¼--¼n£ormat¼en--o£--a¼¼ 

thin~s--arrecting-the-partnership to any~ partner er and to 

the legal representative of any~ deceased partner or ~ 

partner under legal disability, to the extent just and 

reasonable, complete and accurate information concerning the 

partnership." 

Section 28. Section 35-10-405, MCA, is amended to read: 

"35-10-405. Par~ner--aecoantab½e--as--a--fidtte¼ary--£or 

bene£it--derived--w¼thettt--eonaen~ General standards of 

partner's conduct. (1) The only fiduciary duties a partner 

owes to the partnership and the other partners are the duty 

of loyalty and the duty of care set forth in this section. 

tttill Bvery--parcner--m~s~ A partner's duty of loyalty 

to the partnership and the other partners is limited to the 

following: 

(a) to account to the partnership fer-any-benefit and 

hold as trustee for it any prefits property, profit, or 

benefit derived~ 

iU_ by him--w~thon~--the-consent-ef-Che-other-partners 

£re■-any--transaetion--eenneeted--with--the--£ormation, the 

partner in the conductr-er-¼iqaidation and winding up of the 
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partnership business; er 

iill from afty ~ use or appropriation by ftim ~artner 

of i~s partnership propertyTJ or 

tiii) from a use or appropriation of an oppartunity 

without the consent of the other partners; 

(b) to refrain from dealing with the partnership in the 

conduct or winding up of the partnership business as or on 

behalf of a party having an interest adverse to the 

partnership without the consent of the other partners; and 

(C) to refrain from competing with the partnership in 

the conduct of partnership busines~~~fore the dissolution 

of the partnership without the consent of the other 

partners. 

(3) A partner's duty of loyalty may not be eliminated 

by agreement, but the partners by agreement may identify 

specific types or categories of activities that do not 

violate the duty of loyalty, if not manifestly unreasonable. 

(4) A partner's duty of care to the partnership and the 

other partners in the conduct and winding up of the 

partnership business is limited to refraining from engaging 

in grossly negligent or reckless conduct, intentional 

misconduct, or a knowing violation of law. 

(5) A partner shall discharge the duties to the 

partnership and the other partners under this chapter or 

under the partnership agreement and exercise any rights 
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consistent with the obligation of good faith and fair 

dealing. The obligation of good faith and fair dealing IDaJ! 

not be eliminated b;t agreementr: but the 12artners bJ! 

agreement ma;t determine the standards b;t which the 

2erformance of the obligation is to b~~~asured if the 

standards are not manifestly unreasonable. 

(6) A partner does not violate a duty or obligation 

under this chapter or under the partnership agreement merely 

because the partner 1 s conduct furthers the partner's own 

interest. A partner may lend money to and transact other 

business with the partnership. The rights and obligations of 

a partner who lends money to or transacts business with the 

partnership are the same as those of a person who is not a 

partner, subject to other applicable law. 

t~till This section applies also to the-representatiyes 

0£--a--deeeaaed--partner--engaged--in-the-¼¼qaidaeien-ef-the 

a££a¼rs-o£ a person winding up the partnership business as 

the personal representatives or legal representative of the 

last surviving partner as if the person were a partner." 

NEW SECTION. Section 29. Partner's liability to 

partnership. A partner is liable to the partnership for a 

breach of the partnership agreement if there is a violation 

of a duty to the partnership that causes harm to the 

partnership. 

NEW SECTION. Section 30. Reaedies of partnership and 
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partners. (1) A partnership may maintain an action against a 

partner for a breach of the partnership agreement or for the 

violation of a duty to the partnership that causes harm to 

the partnership. 

{2) A partner may maintain an action against the 

partnership or another partner for legal or equitable 

relief, including an accounting as to partnership business, 

to enforce: 

(a) a right under the partnership agreement; 

(b) a right under this chaptec, including the 

partner's: 

(i) rights under 35-10-401 through 

35-10-405; 

35-10-403 and 

(ii) right on dissociation to have the partner's 

interest in the partnership purchased pursuant to {section 

39] or enforce any other right under [sections 36 through 

38] or (sections 39 through 43]; or 

(iii) right to compel a dissolution and winding up of 

the partnership business under [section 44] or enforce any 

other right under (sections 44 and 45), 35-10-602, 

35-10-609, and [sections 48 through 51]; or 

(c) the 

the partner, 

rights and otherwise protect the interests of 

including rights and interests arising 

independent of the partnership relationship. 

(3) The accrual of and any time limitation on a right 
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of action for a remedy under this section is governed by 

other law. A right to an accounting upon a dissolution and 

winding up does not revive a claim barred by law. 

Section 31. Section 35-10-406, MCA, is amended to read: 

•Js-10-406. Rights--a"d---dtt~ies---of---partne~s---when 

Continuation of partnership eentinues beyond fixed definite 

tera or particular undertaking. (1) When If a partnership 

for a fixed definite term or particular undertaking is 

continued without an express agreement after the ~erm¼naeien 

ef-sueh expiration of the term or par~ie~¼er completion of 

the undertaking w½Choae--any-express-a9reemenC, the rights 

and duties of the partners remain the same as they were at 

saeh--Cerminatien the expiration or completion, so far as is 

consistent with a partnership at will. 

(2) A-eontinuotion-of-the-busineoo-by If the partners 

or_ saeft those of them as who habitually acted ehere¼n in the 

business during the term or undertaking continue the 

business without any settlement or liquidation of the 

partnershipL affairs is--priaa---raeie---e•idenee---of---a 

eonCinae~icn--of--the--parcnership they are presumed to have 

agreed that the business will not be wound up.• 

NEW SECTIO_ll. Section 32. Partner's interest in 

partnership property not transferable. A partner is not a 

co-owner of 

partnership 

partnership property and 

property that can be 

-36-
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voluntarily or involuntarily. 

NEW SECTION. Section 33. Partner• s transferable 

interest in partnership. The only transferable interest of a 

partner in the partnership is the partner's interest in 

distributions. The interest is personal property. 

NEW SECTION. Section 34. Transfer of partner's 

transferable interest. (1) A transfer, in whole or in part, 

of a partner's transferable interest in the partnership: 

(a) is permissible; 

(bJ does not by itself cause a dissolution and winding 

up of the partnership business; and 

(c} does not, as against the other partners or the 

partnership, entitle the transferee, during the continuance 

of the partnership, to participate in the management or 

conduct of the partnership business, to require access to 

information concerning or an account of partnership 

transactions, or to inspect or copy the partnership books or 

records. 

(2) A transferee of a partner 1 s transferable interest 

in the partnership has a right: 

(a) to receive, in accordance with the transfer, 

distributions to which the transferor would otherwise be 

23 entitled; 

24 

25 

(b) to receive the net amount otherwise distributable 

to the transferor upon the dissolution and winding up of the 
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partnership business; and 

(CJ to seek 44 < 6 > I a 

determination that 

under 

it is 

[section 

equitable to wind 

judicial 

up the 

partnership business. 

(J) In a dissolution and winding up, a transferee is 

entitled to receive an accounting only from the date of the 

last account agreed to by all of the partners. 

(4) Upon transfer, the transferor retains the rights 

and duties of a partner other than the interest in 

distributions transferred. 

(SJ Until receipt of notice 

partnership has no duty to give effect to 

rights under this section. 

of a 

the 

transfer, a 

transfet'ee 1 s 

Section 35. Section 35-10-505, MCA, is amended to read: 

•35-10-sos. Partner's tt'ansferable interest subject to 

charging order. (1) On dtte application te-e-eeapetent--eettrt 

by any ~ judgment creditor of a partner or partner•s 

transferee, the~ court vhieft-entered-tfte--;ttdgment7--order 7 

or--deeree-er-any-other-eenrt having jurisdiction may charge 

the transferable interest of the debtor partner with-payaent 

0£-the-anaatis~~ed-aaoant-ot-stteh or transferee to satisfy 

the judgment~ debt-with-interest-thereon-and The court may 

23 tften-er-¼ater appoint a receiver of his the debtor~~ share 

24 

25 

of the protits-and-ef-any-other-■eney distributions due or 

to fa¼¼ become due to him the debtor in respect of the 
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partnership and make all other orders, directions, accounts, 

and inquiries wh¼eh the debtor parCner might have made or 

which the circumstances of the case may require. 

{2) A charging order constitutes a lien on the judgment 

debtor's transferable interest in the partnership. The court 

may order a foreclosure of the interest subject to the 

char~ order at any time and upon _condit_~ons it considers 

app['opriate. The purcha5i,er ~ th_e_ foreclos~re sale has the 

rights of a transferee. 

fitill_ ~he At any time before foreclosure, an interest 

charged may be redeemed a~-any-~ime-be£ore--foree¼osare--er 7 

i~--ease--o£--a--aa¼e--being--direeeed--by-the-eo~rt7 -may-be 

pttrehased-withoae-ehereby-eattsing-a-disseitt~¼en: 

(a) by the judgment debtor; 

tatfil with separate property other than partnership 

property, by any one or more of the other partners; or 

tbt1£l with partnership property, by a~y one or more of 

the other partners with the consent of all the partners 

whose interests are not so charged er-seid. 

t3till Neth¼ftg-ift-this This chapter sha¼¼--be--heid--te 

does not deprive a partner of his~ right 7-if-any7 under the 

exemption laws as-re9ards-hia with respect to the partner's 

interest in the partnership. 

(5} This section provides the exclusive remedy by which 

a judgment creditor of a partner or partner's transferee may 
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satisfy a judgment out of the judgment debtor's transferable 

interest in the partnership," 

NEW SECTION. Section 36. Events causing partner's 

dissociation. A partner is dissociated from a partnership 

upon: 

(l) receipt by the partnership of notice of the 

partner's express will to withdraw as a partner or upon any 

later date specified in the notice; 

(2) an event agreed to in the partnership agreement as 

causing the partner's dissociation; 

(3) the partner's expulsion pursuant to the partnership 

agreement; 

(4) the partner's expulsion by the unanimous vote of 

the other partners if: 

(a) it is unlawful to carry an the partnership business 

with that partner; 

(b) there has been a transfer of all or substantially 

all of that partner's transferable interest in the 

partnership, other than a transfer for security purposes or 

a court order charging the partner's interest that has not 

been foreclosed; 

fc) within 90 days after the partnership notifies a 

corporate partner that it will be expelled because it has 

filed a certificate of dissolution or the equivalent, its 

charter has been revoked, or its right to conduct business 
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l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0046/02 

has been suspended by the jurisdiction of its incorporation, 

there is no revocation of the certificate of dissolution or 

no reinstatement of its charter or its right to conduct 

business; or 

(d) a partnership that is a partner has been dissolved 

and its business is being wound up; 

(5) the partner's expulsion by judicial decree, made on 

application by the partnership or another partner, because: 

(a) the partner engaged in wrongful conduct that 

adversely and materially affected the partnership business: 

(b) the partner willfully or persistently committed a 

material breach of the partnership agreement or of a duty 

awed to the partnership or the other partners under 

35-10-405; or 

(c) the partner engaged in conduct relating to the 

partnership business that made it not reasonably practicable 

to carry on the business in partnership with that partner; 

(6) the partner: 

(a) becoming a debtor in bankruptcy; 

(bl executing an assignment for the benefit of 

creditors; 

(c) seeking, consenting to, or acquiescing in the 

appointment of a trustee, receiver, or liquidator of that 

partner or of all or substantially all of that partner's 

property; or 
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(d) failing within 90 days after the appointment to 

have vacated or stayed the appointment of a trustee, 

receiver, or liquidator of the partner or of all or 

substantially all of the partner's property obtained without 

the partner•s consent or acquiescence or failing within 90 

days after the expiration of a stay to have the appointment 

vacated; 

( 7) 

I a) 

( b) 

in the case of a partner who is an individual: 

the partner's death; 

the appointment of a guardian or general 

conservator for the partner: or 

(c) a judicial determination that the partner has 

otherwise become incapable of performing the partner's 

duties under the partnership agreement; 

(8) in the case of a partner that is a trust or is 

acting as a partner by virtue of being a trustee of a trust, 

distribution of the trust's entire transferable interest in 

the partnership, but not merely by reason of the 

substitution of a successor trustee; 

(9) in the case of a partner that •is an estate or is 

acting as a partner by virtue of 

representative of an estate, distribution 

being a 

of the 

personal 

estate 1 s 

entire transferable interest in the partnership, but not 

merely by reason of the substitution of a successor personal 

representative; or 
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(10) termination of a partner who is not an individual, 

partnership, corporation, trust, or estate. 

NEW SECTION. Section 37. Partner's wrongful 

dissociation. (1) A partner's dissociation is wrongful only 

if: 

(a) it is in breach of an express provision of the 

partnership agreement; or 

(b) in the case of a partnership for a definite term or 

particular undertaking, before the expiration of the term or 

the completion of the undertaking: 

Ii) the partner withdraws by express will, unless the 

withdrawal follows the dissociation of another partner and 

results in a right to dissolve the partnership under 

(section 44(2J(a)]; 

(ii) the partner is expelled by judicial decree under 

(section 36(5)); or 

(iii} a partner, who is not an individual, a trust other 

than a business trust, or an estate, is expelled or 

otherwise dissociated because the entity willfully dissolved 

or terminated. 

(2) A partner who wrongfully dissociates is liable to 

the partnership and to the other partners for damages caused 

by the dissociation. That liability is in addition to any 

other liability of the partner to the partnership or to the 

other partners. 
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NEW SECTION. Section 38. Effect of partner's 

dissociation. (1) If a partner's dissociation results in a 

dissolution and winding up of the partnership business, 

(sections 44 and 45], 35-10-602, 35-10-609, and (sections 48 

through 51] apply; otherwise (sections 39 through 43] apply. 

(2) Upon a partner's dissociation: 

(a) the partner's 

management and conduct 

right to participate in the 

of the partnership business 

terminates, except as provided in 35-10-609; 

(b) the partner's duty of loyalty under 35-10-405(2)(c) 

terminates; and 

(c) the partner's duty of loyalty under 35-l0-405(2)(a) 

and (2)(b) and duty of care under 35-10-405(4) continue only 

with regard to matters arising or events occurring before 

the dissociation. 

NEW SECTION. Section 39. Purchase of dissociated 

partner's interest. (1) If a partner is dissociated from a 

partnership without resulting in a dissolution and winding 

up of the partnership business under (section 44], the 

partnership shall cause the dissociated partner's interest 

in the partnership to be purchased for a buyout price 

determined pursuant to subsection (2). 

(2) (a) The buyout price of a dissociated partner's 

interest is the amount that would have been distributable to 

the dissociating partner under (section 51(2)) if on the 
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date of dissociation the assets of the partnership were sold 

at a price equal to the greater of: 

(i) the liquidation value; or 

(ii) the value based on a sale of the entire business as 

a going concern without the dissociated partner and the 

partnership were wound up as of that date. 

(b) In either case, the selling price of the 

partnership assets must be determined on the basis of the 

amount that would be paid by a willing buyer to a willing 

seller, neither being under any compulsion to buy or sell, 

and with knowledge of all relevant facts. Interest must be 

paid from the date of dissociation to the date of payment. 

(3) Damages for wrongful dissociation under [section 

37(2)) and all other amounts owing, whether or not presently 

due, from the dissociated partner to the partnership must be 

offset against the buyout price. Interest must be paid from 

the date the amount owed becomes due to the date of payment. 

(4) A partnership shall indemnify a dissociated partner 

against all partnership liabilities incurred before the 

dissociation, except liabilities then unknown to the 

partnership, and against all partnership liabilities 

incurred after the dissociation, except liabilities incurred 

by an act of the dissociated partner under (section 40]. For 

purposes of this subsection, a liability not known to a 

partner other than the dissociated partner is not known to 
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the partnership. 

(5) If no agreement for the purchase of a dissociated 

partner 1 s interest is reached within 120 days after a 

written demand for payment, the partnership shall pay or 

cause to be paid in cash to the dissociated partner the 

amount the partnership estimates to be the buyout price and 

accrued interest, reduced by any offsets and accrued 

interest under subsection (3). 

(6) If a deferred payment is authorized under 

subsection (BJ, the partnership may tender a written offer 

to pay the amount it estimates to be the buyout price and 

accrued interest, reduced by any offsets ~nder subsection 

(3), stating the time of payment, the amount and type of 

security for payment, and the other terms and conditions of 

the obligation. 

(7) The payment or tendec required by subsection (5) or 

(6) must be accompanied by the following: 

(a) a statement of partnership assets and liabilities 

as of the date of dissociation: 

(bl the latest available partnership balance sheet and 

income statement, if any; 

(c) an explanation of how the estimated amount of the 

payment was calculated; and 

(d) written notice that 

satisfaction of the obligation to 

-46-

the payment is in full 

purchase unless, within 

SB 46 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SB 0046/02 

120 days after the written notice, the dissociated partner 

commences an action to determine the buyout price, any 

offsets under subsection (3), or other terms of the 

obligation to purchase. 

(8) A partner who wrongfully dissociates before the 

expiration of a definite term or the completion of a 

particular undertaking is not entitled to payment of any 

portion of the buyout price until the expiration of the term 

or completion of the undertaking unless the partner 

establishes to the satisfaction of the court that earlier 

payment will not cause undue hardship to the business of the 

partnership4 A deferred payment must be adequately secured 

and bear interest. 

(9) A dissociated partner may maintain an action 

against the partnership, pursuant to (section 30(2)(b)(ii)J, 

to determine the buyout price of that partner's interest, 

any offsets under subsection (3), or other terms of the 

obligation to purchase. The action must be commenced within 

120 days after the partnership has tendered payment or an 

offer to pay or within 1 year after written demand for 

payment if no payment or offer to pay is tendered. The court 

shall determine the buyout price of the dissociated 

partner's interest, any offset due under subsection (3), and 

accrued interest, and enter judgment for any additional 

payment or refund. If deferred payment is authorized under 
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subsection (8), the court shall also determine the security 

for payment and other terms of the obligation to purchase. 

The court may assess reasonable attorney fees and the fees 

and expenses of appraisers or other experts for a party to 

the action, in amounts the court finds equitable, against a 

party that the court finds acted arbitrarily, vexatiously, 

or not in good faith. The finding may be based on the 

partnership's failure to tender payment or an offer to pay 

or to comply with the requirements of subsection (7). 

NEW SECTION. Section 40. Dissociated partner's power 

to bind partnership -- liability to partnership. (1) For 2 

years after a partner dissociates without resulting in a 

dissolution and winding up of the partnership business, the 

partnership, including a surviving partnership under 

(sections 52 through 58], is bound by an act of the 

dissociated partner that would have bound the partnership 

under 35-10-301 before dissociation if the other party to 

the transaction: 

(a) reasonably believed when entering the transaction 

that the dissociated partner was a partner at that time; 

(b) did not have notice of the partner's dissociation; 

and 

(c) is not considered to have had knowledge under 

(section 17(5)] or notice under (section 42]. 

(2) A dissociated partner is liable to the partnership 
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for any loss caused to the partnership arising from an 

obligation incurred by the dissociated partner after 

dissociation and for which the partnership is liable under 

subsection (l). 

NEW SECTION. Section 41. Dissociated partner's 

liability to other persons. (1) A partner's dissociation 

does not of itself discharge the partner's liability for a 

partnership obligation incurred before dissociation. A 

dissociated partner is not liable for a partne['ship 

obligation incurred after dissociation except as provided in 

subsection (2). 

(2) A partner who dissociates without resulting in a 

dissolution and winding up of the partnership business is 

liable as a partner to the other party in a transaction 

entered into by the partnership or a surviving partnership 

under (sections 52 through 58) within 2 years after the 

partner's dissociation only if the other party to the 

transaction: 

(a) reasonably believed when entering the transaction 

that the dissociated partner was a partner at that time; 

(b) did not have notice of the partner 1 s dissociation; 

and 

IC) is not considered to have had knowledge under 

(section 17(5)) or notice under [section 42). 

(3) By agreement with the partnership creditor and the 
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partners continuing the business, a dissociated partner may 

be released from liability for a partnership obligation. 

(4) A dissociated partner is released from liability 

for a partnership obligation if a partnership creditor, with 

notice of the partner's dissociation but without the 

partner's consent, agrees to a material alteration in the 

nature or time of payment of a partnership obligation. 

NEW SECTION. Section 42. Stateaent of dissociation. 

Ill A dissociated partner or the partnership may file a 

statement of dissociation stating the name of the 

partnership and that the partner is dissociated from the 

partnership. 

(2) A statement of dissociation is a limitation on the 

authority of a dissociated partner for the purposes of 

[section 1714) and 15)). 

13) For the purposes of 35-10-301 and (sections 40 and 

41(2)}, a person not a partner is considered to have notice 

of the dissociation 90 days after the statement of 

dissociation is filed. 

NEW SECTION. Section 43. Continued use of partnership 

naae. Continued use of a partnership name or a dissociated 

partner's name as part of the partnership by the partners 

continuing the business does not of itself make the 

dissociated partner liable for an obligation of the partners 

or the partnership continuing the business. 
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NEW SECTION. Section 44. Events causing dissolution 

and winding up of partnership business. Except as provided 

in {section 45), a partnership is dissolved and its business 

must be wound up only upon: 

(1) receipt by a partnership at will of notice from a 

partner, other than a partner who is dissociated under 

(section 3612) through (10)], of that partner's express will 

to withdraw as a partner or upon any later date specified in 

the notice; 

(2) in a partnership for a definite term or particular 

undertaking: 

(a) within 90 days after a partner 1 s wrongful 

dissociation under [section 37} or a partner's dissociation 

by death or otherwise under [section 36(6) through (10)], 

receipt by the partnership of notice from another partner of 

that partner 1 s express will to withdraw as a partner; 

(b) the express will of all the partners; or 

(c) the expiration of the term or the completion of the 

undertaking unless all the partners agree to continue the 

business, in which case the partnership agreement is 

considered amended retroactively to provide that the 

expiration or completion does not result in the dissolution 

and winding up of the partnership business; 

(3} an event agreed to in the partnership agreement 

resulting in the winding up of the partnership business 
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unless all the partners agree to continue the business, in 

which case the partnership agreement is considered amended 

retroactively to provide that the event does not result in 

the dissolution an_d winding up of the partnership business; 

(4) an event that makes it unlawful for all or 

substantially all of the business of the partnership to be 

continued, but a cure of illegality within 90 days after 

notice to the partnership of the event is effective 

retroactively to the date of the event for purposes of this 

section; 

(5) a judicial decree, issued upon application by a 

partner, that: 

(a) the economic purpose of the partnership is likely 

to be unreasonably frustrated; 

(b) another partner has engaged in conduct relating to 

the partnership business that makes it not reasonably 

practlcable to carry on the business in partnership with 

that partner; or 

(c) it is not otherwise reasonably practicable to carry 

on the partnership business in conformity with the 

partnership agreement; or 

(6) a judicial decree, issued upon application by a 

transferee of a partner 1 s transferable interest, that it is 

equitable to wind up the partnership business: 

(a) if the partnership was for a definite term or 
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particular undertaking at the time of the transfer or entry 

of the charging order that gave rise to the transfer, after 

the expiration of the term or completion of the undertaking; 

0[ 

(b) if the pa,tne,ship was a pa,tne,ship at will at the 

time of the transfer or entry of the charging order that 

gave rise to the transfer, at any time. 

NEW SECTION. Section 45. Dissolution deferred ninety 

days. ( l) Except as provided in subsection (2), a 

partnership of more than two persons is not dissolved until 

90 days after receipt by the partnership of notice from a 

pactner under (section 44(1) or (2)(a)], and its business 

may be continued until that date as if no notice were 

received. Before that date, the partner who gave the notice 

may waive the right to have the partnership business wound 

up. If there is no waiver before that date, the partnership 

is dissolved and its business must be wound up. 

(2) A partnership may be dissolved at any time during 

the 90-day period and its business wound up, by the express 

will of at least half of the othe, partne,s. 

(3) Afte, receipt by the pa,tne,ship of notice from a 

partne, under (section 44(1) o, (2)(a)J, the partner who 

gave the notice: 

(a) has no rights in the management and conduct of the 

partnership business if it is continued under subsection 11) 
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but may participate in winding up the business under 

35-10-609 if the pa,tnership is dissolved on o, before the 

expiration of the 90-day period pursuant to subsection (1) 

0[ (2); 

(b) is liable for obligations incu,red du,ing the 

period only to the extent a dissociated partner would be 

liable unde, (section 40(2) or 41(2)) but is not liable for 

contributions for and must be indemnified by the other 

partners against any partnership liability incurred by 

another partner to the extent the liability is not 

appropriate for winding up the partnership business; and 

(c) must be credited with the partner's share of any 

profit earned during the peciod and may be cha,ged with the 

partner's share of any loss incurred during the period but 

only to the extent of profits credited foe the pe,iod. 

Section 46. Section 35-10-602, MCA, is amended to ,ead: 

•]S-10-602. Partnership ftet--term¼nated--by continues 

after dissolution. en-d¼sso¼nt¼on-the ~ partnership is-not 

tera¼nateS-bttt continues after dissolution until the winding 

up of partnership-affairs its business is completed~ 

which time the partnership is terminated." 

Section 47. section 35-10-609, MCA, is amended to read: 

"35-10-609. Right to wind up partne,ship business. i!1 

Hn¼eaa-aeherw¼ae-a9reed7-ehe-partners After dissolution~ a 

P.!rtner who ha•e has not w,ongfully diaaelwed--the 
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partnerah¼p--or--the--¼egal--represefttati•e--ef---the---¼aat 

aur•iviftg--partner7--not--bankr~pt7--has--the--right-te-wind 

dissociated may participate in winding up the--partnership 

affairs the partnership 1 s business, but on application ofa 

However7 any partner, his partner's legal representative, or 

hia-ass¼gnee transferee, the district court, apoft for good 

cause shown, may obtain order judicial supervision of the 

winding up by-the-cettrt. 

(2) The legal representative of the last surviving 

partner may wind up a partnership 1 s business. 

(3) A person winding up a partnership's business may 

preserve the partnership business or property as a going 

concern for a reasonable time; prosecute and defend actions 

and proceedings, whether civil, criminal, or administrative: 

settle and close the partnership's business; dispose of and 

transfer the partnership's property; discharge the 

partnership's liabiiities1 distribute the assets of the 

partnership pursuant to [section 51]; settle disputes by 

mediation or arbitration; and perform other necessary acts." 

NEW SECTION. Section 48. Partner's power to bind 

partnership after dissolution. Subject to (section 49), a 

partnership is bound by a partner's act after dissolution 

that: 

(1) is appropriate for winding up the partnership 

business; or 
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(2) would have bound the partnership under 35-10-301 

before dissolution if the other party to the transaction did 

not have notice of the dissolution. 

NEW SECTION. Section 49. stateaent of dissolution. (1) 

After dissolution, a partner who has not wrongfully 

dissociated may file a statement of dissolution stating the 

name of the partnership and that the partnership has 

dissolved and is winding up its business. 

(2) A statement of dissolution cancels a filed 

statement of partnership authority for the purposes of 

[section 17(4)] and is a limitation on authority for the 

purposes of [section 17(5)]. 

(3) Foe the purposes of 35-10-301 and [section 48), a 

person not a partner is considered to have notice of the 

dissolution and the limitation on the partners' authority as 

a result of the statement of dissolution 90 days after it is 

filed. 

(4) After filing and, if appropriate, recording a 

statement of dissolution, the dissolved partnership may file 

and, if appropriate, record a statement of partnership 

authority that will opetate with respect to a person not a 

partner as provided in (section 17(4) and (5)] in any 

transaction, whether or not the transaction is appropriate 

for winding up the partnership business. 

NEW SECTION. Section 50. Partner's liability to other 
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partners after dissolution. (l) Except as provided in 

[section 4513)(b)) and subsection (2) of this section, after 

dissolution a partner is liable to the other partners for 

the partner's share of any partnership liability incurred 

under [section 48). 

(2) A partner who, with knowledge of the winding up, 

incurs a partnership liability under {section 48(2)] by an 

act that is not appropriate for winding up the partnership 

business is liable to the partnership for any loss caused to 

the partnership arising from the liability. 

NEW SECTION. Section 51. Settl.,..,nt of accounts aaong 

partners. (1) In winding up a partnership's business, the 

assets of the partnership must be applied to discharge its 

obligations to creditors, including partners who are 

creditors, Any surplus must be applied to pay in cash the 

net amount distributable to partners in accordance with 

their right to distributions pursuant to subsection (2). 

(2) Each partner is entitled to a settlement of all 

partnership accounts upon winding up the partnership 

business. In settling accounts among the partners, the 

profits and losses that result from the liquidation of the 

partnership assets must be credited and charged to the 

partners' accounts. The partnership shall make a 

distribution to a partner in an amount equal to that 

partner's positive ACCOUNT balance. A partner shall 
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contribute to the partnership an amount equal to that 

partner's negative balance. 

(3) To the extent not taken into account in settling 

the accounts among partners pursuant to subsection (2), each 

partner shall contribute, in the proportion in which the 

partner shares partnership losses, the amount necessary to 

satisfy partnership obligations. If a partner fails to 

contribute, the other partners shall contribute, in the 

proportions in which the partners share partnership losses, 

the additional amount necessary to satisfy the partnership 

obligations. A partner or a partner's legal representative 

may recover from the other partners any contributions the 

partner makes to the extent the aaount contributed exceeds 

that partner's share of the partnership obligations. 

(4) The estate of a deceased partner is liable for the 

partner's obligation to contribute to the partnership. 

(5) An assignee for the benefit of creditors of a 

partnership or a partner, or a person appointed by a court 

to represent creditors of a partnership or a partner, may 

enforce a partner's obligation to contribute to the 

partnership. 

NEW SECTION. Section 52. Conversion of partnership to 

li■ited partnership, 11) A partnership may be converted to a 

limited partnership pursuant to this section. 

12) The terms and conditions of a conversion of a 
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partnership to a limited partnership must be approved by all 

the partners or by a number or percentage specified for 

conversion in the partnership agreement. 

{3) After the conversion is approved by the partners, 

the partnership shall file a certificate of limited 

partnership that satisfies the requirements of 35-12-601 and 

includes: 

(a} a statement that the partnership was converted to a 

limited partnership from a partnership; 

(b) its former name; and 

(CJ a statement of the nwaber of votes cast by the 

partners for and against the conversion and, if the vote is 

less than unanimous, the number or percentage required to 

approve the conversion under the partnership agreement. 

(4) The conve<sion takes effect when the certificate of 

limited partnership is filed or at any later date specified 

in the certificate. 

(5) A partner who becomes a limited partner as a result 

of the conversion remains liable as a partner for an 

obligation incurred by the partnership before the conversion 

takes effect. If the other party to a transaction with the 

limited partnership reasonably believes when entering the 

transaction that the limited partner is a general partner, 

the partner is liable for an obligation incurred by the 

limited partnership within 90 days after the conversion 
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takes effect. The partner's liability for all other 

obligations of the limited partnership incurred after the 

conversion takes effect is that of a limited partner as 

provided in Title 35, chapter 12. 

NEW SECTION. Section 53. Conversion of liaited 

partnership to partne<ship. (1) A limited pa<tnership may be 

converted to a partnership pursuant to this section. 

(2) Notwithstanding a provision to the contrary in a 

limited partnership agreement, the terms and conditions of a 

conversion of a limited partnership to a partnership must be 

approved by all the partne<s. 

(3) After the conversion is approved by the partners, 

the limited partnership shall cancel its certificate of 

limited partnership pursuant to 35-12-603. 

(4) The conversion takes effect when the certificate of 

limited partnership is canceled. 

(5) A limited partner who becomes a partner as a result 

of the conversion remains liable only as a limited partner 

for an obligation incurred by the limited partnership before 

the conversion takes effect. The limited partner is liable 

as a partner for an obligation of the partnership incurred 

after the conversion takes effect. 

NEW S!:CTION. Section 54. Effect of conversion 

entity unchanged. (l) A partnership or limited partnership 

that has been converted pursuant to [section 52 or 53] is 
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for all purposes the same entity that existed before the 

conversion. 

(2) When a conversion takes effect: 

(a) all property owned by the converting partnership or 

limited partnership remains vested in the converted entity; 

(b) all obligations of the converting partnership or 

limited partnership continue as obligations of the converted 

entity; and 

(c) an action or proceeding pending against the 

be converting partnership or limited partnership may 

continued as if the conversion had not occurred. 

NEW SECTION. Section 55. Merger of partnerships. ( l) 

Pursuant to a plan of merger approved as provided in 

subsection (3), a partnership may be merged with one or more 

partnerships or limited partnerships. 

(2) The plan of merger must set forth: 

(a) the name of each partnership or limited partnership 

that is a party to the merger: 

(b) the name of the surviving entity into which the 

other partnerships or limited partnerships will merge; 

(c) whether the surviving entity is a partnership or a 

limited partnership and the status of each partner; 

(d) the terme and conditions of the merger; 

(e) the manner and basis of converting the interests of 

each party to the merger into interests or obligations of 
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the surviving entity or into money or other property in 

whole or part; and 

(f) the street address of the surviving entity's chief 

executive office. 

(3) The plan of merger must be approved: 

(a) in the case of a partnership that is a party to the 

merger, by all the partners or a number or percentage 

specified for merger in the partnership agreement; and 

(b) in the case of a limited partnership that is a 

party to the merger, by the vote required for approval of a 

merger by the law of the state or foreign jurisdiction in 

which the limited partnership is organized and, in the 

absence of such specifically applicable law, by all the 

partners, notwithstanding a provision to the contrary in the 

partnership agreement. 

(4) After a plan of merger is approved and before the 

merger takes effect, the plan may be· amended or abandoned as 

provided in the plan. 

(5) The merger takes effect on the latest of: 

(a) the approval of the plan of merger by all parties 

to the merger, as provided in subsection (3); 

(b) the filing of all documents required by law to be 

filed as a condition to the effectiveness of the merger; or 

(c) any effective date specified in the plan of merger. 

NEW SECTION. Section 56. Effect of aerger. ( l) When a 
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merger takes effect: 

(a) every partnership or limited partnership that is a 

party to the merger other than the surviving entity ceases 

to exist; 

(b) all property owned by each of 

partnerships or limited partnerships vests in the 

entity; 

the merged 

surviving 

(C) all obligations of 

partnership that is a party 

every partnership or limited 

to the merger become the 

obligations of the surviving entity; and 

(d) an action or proceeding pending against a 

partnership or limited partnership that is a party to the 

merger may be continued as if the merger had not occurred or 

the surviving entity may be substituted as a party to the 

action or proceeding. 

(2) The secretary of state is the agent for service of 

process in an action or proceeding against a surviving 

foreign partnership or limited partnership to enforce an 

obligation of a domestic partnership or limited partnership 

that is a party to a merger. The surviving entity shall 

promptly notify the secretary of state of the mailing 

address of its chief e~ecutive office and of any change of 

address. Upon receipt of process, the secretary of state 

shall mail a copy of the process to the surviving foreign 

partnership or limited partnership. 
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(3) A partner of the surviving partnership or limited 

partnership is liable for; 

(a) all obligations of a party to the merger for which 

the partner was personally liable before the merger; 

(b) all other obligations of the surviving entity 

incurred before the merger by a party to the merger, but 

those obligations may be satisfied only out of property of 

that entity; and 

(c) all obligations of the surviving entity incurred 

after the merger takes effect. 

(4) If the obligations incurred before the merger by a 

party to the merger are not satisfied out of the property of 

the surviving partnership or limited partnership, the 

partners of that party i-ediately before the effective date 

of the merger shall contribute the amount necessary to 

satisfy that party's obligations to the surviving entity in 

the manner provided in [section 51(3)) as if the merged 

party were dissolved. 

(5) A partner of a party to a merger who does not 

become a partner of the surviving partnership or limited 

partnership is dissociated from the entity, of which that 

partner was a partner, as of the date the merger takes 

effect. The surviving entity shall cause the partner's 

interest in the entity to be purchased under [section 39]. 

The surviving entity is bound under (section 40) by an act 
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of a partner dissociated under this subsection, and the 

partner is liable under (section 41) for transactions 

entered into by the surviving entity after the merger takes 

effect. 

NEW SECTION. 

After a merger, 

partnership may 

partnerships or 

surviving entity. 

Section 57. state-nt of aerger. (l) 

the surviving partnership or limited 

file a statement that one or more 

limited partnerships have merged into the 

(2) A statement of merger must contain: 

(a) the name of each partnership or limited partnership 

that is a party to the merger; 

(b) the name of the surviving entity into which the 

other partnerships or limited partnerships were merged; 

(C) the street address of the surviving entity's chief 

executive office and of an office in this state, if any; and 

(d) whether the surviving entity is a partnership or 

limited partnership. 

(3) Except as provided in subsection 14), for the 

purposes of 35-10-302, property of the surviving partnership 

or limited partnership that before the merger was held in 

the name of another party to the merger is property held in 

the name of the surviving entity upon filing a statement of 

merger. 

(4) For the purposes of 35-10-302, real property of the 
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surviving partnership or limited partnership that before the 

merger was held in the name of another party to the merger 

is property held in the name of the surviving entity upon 

recording a certified copy of the statement of merger in the 

office for recording transfers of that real property. 

(5) A filed and, if appropriate, recorded statement of 

merger that is executed and declared to be accurate pursuant 

to (section 6), that states the name of a partnership or 

limited partnership that is a party to the merger in whose 

name property was held before the merger, and that states 

the name of the surviving entity but that does not contain 

all of the other inforlriation required by subsection (2) 

operates with respect to the partnerships or limited 

partnerships named to the extent provided in subsections (3) 

and (4). 

NEW SECTION. Section 58. Nonexclusive. (Sections 52 

through 57] are not exclusive. Partnerships or limited 

partnerships may be converted or merged in any other manner 

provided by law. 

Section 59. Section 31-2-106, MCA, is amended to read: 

•31-2-106. Bxeapt property -- bankruptcy proceeding, Ne 

An individual may not exempt from the property of the estate 

in any bankruptcy proceeding the property specified in 11 

u.s.c. 522(d). An individual may exempt from the property of 

the estate in any bankruptcy proceeding: 
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( 1) that property exempt from execution of judgment as 

in 19-3-105, 19-4-706, 19-5-704, 19-6-705, 

19-8-805, 19-9-1006, 19-10-504, 19-11-612, 

19-21-212, Title 25, chapter 13, part 6, 

provided 

19-7-705, 

19-13-1004, 

33-7-522, 33-15-512 through 33-15-514, 35-lB-SBi, 

39-51-3105, 39-71-743, 39-73-110, 53-2-607, 53-9-129, Title 

70, chapter 32, and 80-2-245; 

(2) the individual's right to receive unemployment 

compensation and unemployment benefits; and 

(3) the individual's right to receive benefits from or 

interest in a private or governmental retirement, pension, 

stock bonus, profit-sharing, annuity, or similar plan or 

contract on account of illness, disability, death, age, or 

length of service, excluding that portion of contributions 

made by the individual within l year before the filing of 

the petition in bankruptcy which exceeds 151 of the 

individual's gross income for that 1-year period, unless: 

(a) the plan or contract was established by or under 

the auspices of an insider that employed the individual at 

the time the individual's rights under the plan or contract 

21 arose; 

22 

23 

24 

25 

(b) the benefit is paid on account of age or length of 

service: and 

(c) the plan or contract does not qualify under section 

40l(a), 403(a), 403(b), 408, or 409 of the Internal Revenue 
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Code of 1954 (26 u.s.c. 40l(a), 403(b), 408, or 409)." 

NEW SECTION. Section 60. Repealer. Sections 35-10-303, 

35-10-304, 35-10-306, 35-10-404, 35-10-501, 35-10-502, 

35-10-503, 35-10-504, 35-10-507, 35-10-601, 35-10-603, 

35-10-604, 35-10-605, 35-10-606, 35-10-607, 35-10-608, 

35-10-610, 35-10-611, 35-10-612, 35-10-613, 35-10-614, and 

35-10-615, MCA, are repealed. 

NEW SECTION. Section 61. Codification instruction. 

[Sections 4, 6 through 10, 14, 17, 18, 21, 25, 29, 30, 32 

through 34, 36 through 45, and 48 through 58] are intended 

to be codified as an integral part of Title 35, chapter 10, 

and the provisions of Title 35, chapter 10, apply to 

(sections 4, 6 through 10, 14, 17, 18, 21~ 25, 29, 30, 32 

through 34, 36 through 45, and 48 through 58]. 

NEW SECTION. Section 62. Severability. If a part of 

[this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [this 

act) is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

NEIii SECTION. Section 63. Application to ezisting 

relationships. (1) Except as otherwise provided in this 

section, (this act] applies to all partnerships in existence 

on October 1, 1993, that were formed under Title JS, chapter 

10, or any other predecessor law providing for the 
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1 formation, operation, and liquidation of partnerships. 

2 (2) [This act) does not impair the obligations of a 

3 contract existing on October 1, 1993, or affect an action or 

4 proceeding begun or right accrued before October 1, 1993. 

5 (3) A judgment against a partnership or a partner in an 

6 action commenced before October 1, 1993, may be enforced in 

7 the same manner as a judgment rendered before October 1, 

8 1993. 

-End-
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SENATE BILL NO. 46 

INTRODUCED BY HALLIGAN 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE 

LAW CONCERNING PARTNERSHIPS, REVISING PROVISIONS GOVERNING 

PARTNERSHIP PROPERTY; REVISING THE RELATIONSHIP BETWEEN 

PARTNERS AND PERSONS DEALING WITH THE PARTNERSHIP, REVISING 

THE RELATIONSHIP OF PARTNERS TO THE PARTNERSHIP AND TO OTHER 

PARTNERS, 

CREDITORS 

REVISING THE LAN CONCERNING TRANSFEREES AND 

OF PARTNERS; PROVIDING FOR A PARTNER'S 

DISSOCIATION; REVISING THE LAN ON WINDING UP A PARTNERSHIP'S 

BUSINESS; PROVIDING FOR MERGERS AND CONSOLIDATIONS OF 

PARTNERSHIPS; 

35-10-103, 

AMENDING 

35-10-104, 

SECTIONS 31-2-106, 35-10-102, 

35-10-105, 35-10-201, 35-10-202, 

35-10-203, 35-10-301, 35-10-302, 35-10-303, 35-10-305, 

35-10-307, 35-10-308, 35-10-309, 35-10-401, 35-10-402, 

35-10-403, 35-10-405, 35-10-406, 35-10-505, 35-10-602, AND 

35-10-609, MCA; AND REPEALING SECTIONS 35-10-303, 35-10-304, 

35-10-306, 35-10-404, 35-10-501, 35-10-502, 35-10-503, 

35-10-504, 35-10-507, 35-10-601, 35-10-603, 35-10-604, 

35-10-610, 

35-10-615, 

35-10-605, 35-10-606, 35-10-607, 35-10-608, 

35-10-611, 35-10-612, 35-10-613, 35-10-614, AND 

MCA. 11 
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SB 0046/02 

Section 1. Section 35-10-102, MCA, is amended to read: 

"35-10-102. Definitions. In this chapte,, the following 

definitions apply: 

(1) •sen1tP11pt:•--¼nel11de9--l>eftltP11pt:--11ndeP--t:he--PedeP11l 

Bankrnptey-Aet-er-ineo¼•ent-nnder-any-state-¼nse¼weney-aetT 

tit •Business" includes every trade, occupation, or 

profession. 

t3t--•eonveyanee•--ine½ndes--e•ery--assi9nment7---lease7 

mertgage7-or-enettmbranee. 

t•t--•eettrt~--inelndes--every--eenrt--and--;ndge--hawing 

;ur¼sdietien-in-~he-easeT 

(2) "Debtor in bankruptcy" means a person who is the 

subject of: 

(a) an order for relief under Title 11 of the United 

States Code or a comparable order under a successor statute 

of general application; or 

(b) a comparable order under state law governing 

insolvencl'_. 

( 3) "'Distribution" means a transfer of money or other 

THERE ARE NO CHANGES IN THIS BILL 
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SENATE BILL NO. 46 

INTRODUCED BY HALLIGAN 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE 

LAW CONCERNING PARTNERSHIPS; REVISING PROVISIONS GOVERNING 

PARTNERSHIP PROPERTY; REVISING THE RELATIONSHIP BETWEEN 

PARTNERS AND PERSONS DEALING WITH THE PARTNERSHIP; REVISING 

THE RELATIONSHIP OF PARTNERS TO THE PARTNERSHIP AND TO OTHER 

PARTNERS; 

CREDITORS 

REVISING THE LAW CONCERNING TRANSFEREES AND 

OF PARTNERS; PROVIDING FOR A PARTNER'S 

DISSOCIATION; REVISING THE LAW ON WINDING UP A PARTNERSHIP'S 

BUSINESS; PROVIDING FOR MERGERS AND CONSOLIDATIONS OF 

PARTNERSHIPS; 

35-10-103, 

AMENDING 

35-10-104, 

SECTIONS 31-2-106, 35-10-102, 

35-10-105, 35-10-201, 35-10-202, 

35-10-203, 35-10-301, 35-10-302, 35-10-303, 35-10-305, 

35-10-307, 35-10-308, 35-10-309, 35-10-401, 35-10-402, 

35-10-403, 35-10-405, 35-10-406, 35-10-505, 35-10-602, AND 

35-10-609, MCA; AND REPEALING SECTIONS 35-10-303, 35-10-304, 

35-10-306, 35-10-404, 35-10-501, 35-10-502, 35-10-503, 

35-10-504, 35-10-507, 35-10-601, 35-10-603, 35-10-604, 

]5-10-605, 35-10-606, 35-10-607, 35-10-608, 35-10-610, 

35-10-611, 35-10-612, 35-10-613, 35-10-614, AND 35-10-615, 

MCA.• 
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SB 0046/02 

Section 1. Section 35-10-102, MCA, is a■ended to read: 

"35-10-102. Definition■ • In this chapter, the following 

definitions apply: 

(1) •Beftkrnpt•--iftc¼ndea--baftkrapt--aftder--the--Pederal 

Beftkrttp~ey-Aet-oT-in9e¼weftt-~nder-any-sta~e-ineelweney-aetT 

tit •eusiness• includes every trade, occupation, or 

profession. 

t3t--•eoflveyenee•--inelttdea--e•ery--aes¼,nment7---lea•eT 

■ortgage7-or-enett•braneeT 

t ◄ t--•eenrt•--ine¼ades--e•ery--eenrt--and--jttdge--fta•inq 

jttrisdietien-in-the-ease. 

(2) "Debtor in bankruptcy• means a person who is the 

subject of: 

(a) an order for relief under Title 11 of the United 

States Code or a co•~arable order under a successor statute 

of general applicatior:!__i or 

(b) a comparable order under state law governing 

insolvency. 

THERE ARE NO CHANGES IN THIS BILL 
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