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SENATE BILL NO. 46

INTRODUCED BY HALLIGAN

A BILL FOR AN ACT ENTITLED: “AN ACT GENERALLY REVISING THE
LAW CONCERNING PARTNERSHIPS; REVISING PROVISIONS GOVERNING
PARTNERSHIP PROPERTY; REVISING THE RELATIONSHIP BETWEEN
PARTNERS AND PERSONS DEALING WITH THE PARTNERSHIP; REVISING
THE RELATIONSHIP OF PARTNERS TO THE PARTNERSHIP AND TO OTHER
PARTNERS ; REVISING THBE LAW CONCERNING TRANSFEREES AND
CREDITORS OF PARTNERS; PROVIDING FOR A PARTNER'S
DISSOCIATION; REVISING THE LAW ON WINDING UP A PARTNERSHIP'S
BUSINESS; PROVIDING FOR MERGERS AND CONSOLIDATIONS aF
PARTNERSHIPS;

AMENDING SECTIONS 31-2-106, 35-10-102,

35-10-103, 35-10-104, 35-10-105%, 35-10-201, 35-10-202,

35-10-203, 35-10-301, 35-10-302, 35-10-303, 35-10-305,

35-10-307, 35-10-308, 35-10-309, 35-10-401, 35-10-402,
35-10-403, 35~-10-405, 35-10-406, 35-10-505, 35-10-602, AND
35-10-609, MCA; AND REPEALING SECTIONS 35-10-303, 35-10-304,
35-10-306,

35-10-404, 35-10-501, 35-10-502, 35-10-503,

35-10-504, 35-10-507, 35-10-601, 35-10-603, 35-10-604,

35-10-605, 35-10-606, 35-10-607, 35-10-608, 35-10-610C,
35-10-611, 35-10-612, 35-10-613, 35-10-614, AND 35-10-615,

MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
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Section 1. section 35-10-102, Mca, is amended to read:

"35-10-102. Definitions. In this chapter, the following
definitions apply:

(1) “Bankeupel--inciundes——bankrupt--under--the--FPederal

Bankroptey-Act~or-insstvent-under-any-state—inssivency—acts

+2) "Business" includes every trade, occupation, or
professijon.
+3y--t8snveyancell-—incltudes-——every--assignmenty---teases

mortgager-or—encumbranees
té}--4Canrtt--inctndes——every—-eourt--and--Judge--having
jJurisdtetion-in-che-cases

(2) "Debtor in bankruptcy" means a person who is the

subject of:

{a) an order for relief under Title 11 of the United

States Code or a comparable order under a successor statute

of general application; or

{(b) a comparable order under state law governing

insolvency.

(3} "Distribution" means a transfer of money or other

property from a partnership to a partner in the partner's

capacity as a partner or to the partner's transferee.

(4) “Partnershlp agreement" means an agqreement, written

or _oral, among the partners concerning the partnership.

(3) "Partnership at will" means a partnership in which

the partners have not agreed to remain partners until the
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expiration of a definite term or the completion of a

particular undertaking.

t53{6) "Person" ineiudes--individuatss;--—-partnershipa;

corparations;——and-—ether——asasectations means an individual;

corporation; business trust; estate; trust; partnership;

association; joint venture; government ; governmental

subdivision, agency, or instrumentality; or any other legal

or commercial entity.

t6y~--LUReni-propertyl-inecivdes-tand-and-any--interest—-or
estate-in-iand-

{(7) "Property" means all property, real, personal, or

mixed, tangible or intangible, or any interest therein.

{8) "State" means a state of the United States, the

District of Columbia, the Commonwealth of Puerto Rico, or

any territory or insular possession subiject to the

jurisdiction of the United States.

(89} “"Statement"” means a statement of partnership

aythority under [section 17], a statement of denial uynder

[section 18], a statement of dissociation under [section

42], a statement of dissolution under [section 49), a

statement of merger under [secticon 57], or an amendment Or

cancellation of the feoregeing.

(10) "Transfer" includes an assignment, conveyance,

lease, mortgage, deed, and encumbrance."

Section 2. section 35-10-103, MCA, is amended to read:

-3~
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"35-10-103, ¥nterpretaticn--of--knowiedge Knowledge and
notice. {1) A person has-tknewiedgei-of knows a fact within
the--meaning--of-this-chapter-not-onty-when-khe if the person
has aetna: knowledge theresf-but-aiso-when-he-has--knowliedge
of--such--cther-facts-ans-in-the-ecireumstances-show-bad-faith

{2} A person has “notice® of a fact within-the--meaning
of-this-chapter—when if the person who-ciaima-the-benefit-of
the-notice:

(a) stahes-phe—fact—to—such—person knows of it; es

{b) has received a notification of it; or

(c} has reason to know it exists from all of the facts

known to that person at the time in gquestion,

(3] A person notifies or gives a notification to

another by taking steps reasonably required toc inform the

other person in the ordinary course of business, whether or

not the other person learns of it.

(4) A person receives notification when it;:

(a) comes to the person's attention; or

(b) deiivers—throngh-the-mati--er--by--other--means-—of
communication-a-written-statement-of-the-fact-to-auch-persen

&r~—to~--a--preper--person—-at--his is duly delivered at the

person's place of business or residence at any other place

held out by the person as a place for receiving
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{5) Except as provided in subsection (6), a person

other than an individual knows, has notice, or receives a

notification of a fact for purpeses of a particular

transaction when the individual conducting the transacticn

knows, has notice, or receives a notification of the fact or

in any event when the fact would have been brought to the

individual's attention if the person  had exercised

reasonable diligence. The person exercises reasonable

diligence 1if the person maintains reasonable routines for

communicating significant information to the individual

conducting the transaction and there is reasonable

compliance with the routines. Reasonable diligence does not

reguire an individual acting for the person to communicate

information unless the communication is part of the

individual's regular duties or the individual has reason to

know of the trangaction and that the transaction would be

materially affected by the information.

{(6) A partner's knowledge, notice, or receipt of a

notification of a Fact relating to the partnership is

effective immediately as knowledge by, notice to, or receipt

of a notification by the partnership but is not effective as

such if the partner committed or consented to a fraud on the

partnership.”
Section 3. sSection 35-10-104, MCA, is amended to read:

"35-10-104. Rules Uniformity of application and
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construction. tiy-Fhe-ruie-that-statutes--in--derogatian--of
the--commen--aw-—are-to-be-strictiy-construed-shati-have-ns
appiication-to-this~-chapters
t2y--Fhe~taw-of-eatoppei-shaii-appiy-under-this-chapter:
t31--Fhe-taw-of-agency-shaii-appty-under-this-chapters
t4) This chapter ahal} must be so--interpreted applied
and construed as to effect effectuate its general purpose to

make wuniform the law with respect to the subject of this

chapter of-those among states whiech-emaet enacting it.

t54--Fhis-chapter-shati-not-be-conatrued-ao-as-co-impatr
the-abtigations-cf-any-contract-existing-on-duly-1;-194F7—es
to-affect-any-action-or-preceedings-begun-or--right——acerued
before-duty—-17;-1943:"

NEW SECTION. Section 4. Effect of

partnership
agreement -- nonwaivable provisions. (1) Except as provided
in subsection (2), a partnership agreement governs relations
among the partners and between the partners and the
partnership. To the extent the partnership agreement does
not otherwise provide, this chapter governs relations among
the partners and between the partners and the partnership.

{2) A partnership agreement may not:

ta) wvary the rights and duties under {[section 6] except
to eliminate the duty to provide copies of statements to all

of the partners;

{b) wunreasonably restrict a partner's right of access

-H-
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to books and records under 35-10~402(2);

{c) eliminate the duty of loyalty under 35-10-405(3):

{d} unreasonably reduce the duty of care under
35-10-405(4);

{e) eliminate the obligation of good faith and fair
dealing under 35-10-405(5):

({£) wvary the power to withdraw as a partner under
[section 36(1)], except to require the notice to be in
writing;

(g) wvary the right to expulsion of a partner by a court
in the events specified in [section 36(5)];

(h) wary the requirement to wind up the partnership
business in cases specified in [section 44(4), (5), or (6)]);
or

{i) restrict rights of third parties under this

chapter.
Section 5. Section 35-10-105, MCA, is amended to read:
"35-10-105. Ruies—-for--cases--not-provided-for-in-this

chapeer Supplemental principles of law. (1) ¥m-any-ease--not

provided-—--for——--in--this—--chapter Unless displaced by a

particular provision of this chapter, the ruoles principles

of law and equityr—inciuding-the-itaw-merchant;-shati-govern

- supplement this chapter.

{2) If an obligation to pay interest arises under this

chapter and the rate is_not specified, the rate is that
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specified in 31-1-106."

NEW SECTION. Section 8. Execution, filing, and
recording of statements. (1) A statement may be filed in the
office of the secretary of state. A certified copy of a
statement that is filed in an office in another state may be
filed in the office of the secretary of state. Either filing
has the effect provided in this chapter with respect to
partnership property located in or transactions that occur
in this state.

(2) A certified copy of a statement that has been filed
in the office of the secretary of state and recorded in the
office for recording transfers of real property has the
effect provided for recorded statements in this chapter. A
recorded statement that is not a certified copy of a
statement in the office of the secretary of state does not
have the effect provided for recorded statements in this
chapter.

{3} A statement filed by a partnership must be executed
by at least two partners. Other statements must be executed
by a partner or other pergson authorized by this chapter. The
statement must be in the English language. An individual who
executes a statement as or on behalf of a partner or other
person named as a partner in a statement shall state beneath
or opposite the person's signature the person's name and the

capacity in which the person signs. The executian of any

-8-
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document required to be filed with the secretary of state
under this chapter constitutes an affirmation under
penalties of false swearing by each person executing the
document that the facts stated are true.

{4 A person authorized by this chapter to file a
statement may amend or cancel the statement by filing an
amendment or cancellation that names the partnership,
identifies the statement, and states the substance of the
amendment or cancellation.

{5y A person who files a statement pursuant to this
section shall promptly send a copy of the statement to every
nonfiling partner and any other person named as a partner in
the statement. Pailure to send a copy of a statement to a
partner or other person does not limit the effectiveness of
the statement as to & person not a partner.

(6) The secretary of state shall establish by rule fees
for filing statements, issuing certificates, copying
statements, priority handling, transmitting or filing
facsimile copies, and providing computer-generated
information. The fees must be reasonably related to the
costs of processing the statements and providing the
services. The secretary of state shall maintaln records
sufficient to support the fees established under this

section., The secretary of state may adopt rules necessary to

perform any duty required of the secretary of state by this
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chapter.
NEW SECTION. Section 7. Facsimile filing -
requirements —— liability. (1) The secretary of state shall

treat a facsimile copy of a document that is reguired or
permitted to be filed under this chapter and the signatures
on the facsimile copy in the same manner as an original for
purposes of this chapter provided that the secretary of
state receives the original document within 5 working days
of the receipt of the facsimile copy. If all other
requirements are met, the date of filing relates back to the
date of receipt of the facsimile copy.

{2) B facsimile copy is entitled to be filed under this
section if it is:

(a) produced by a method of transmission of images in
which the image is scanned at the transmitter; and

{b) 1legible and the same size as the original.

(3) During the 5-day period referred to in subsection
{l), the recorded facsimile copy constitutes constructive
notice for all purposes of the original document.

(4) If the original document is not receiyed within %
working days of receipt of the facsimile copy as provided in
subsection (1), the filing of the facsimile copy is void.

{5) A person who files a false document by facsimile
copy is liable to an aggrieved party for three times the

amount of damages resuliting from the filing of the false

~10-
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document.

NEW SECTION. Section 8. Filing with secretary of
state. (1) The original signed copy, together with a
duplicate copy that may be either a signed, photocopied, or
confirmed copy, of any statement filed pursuant to this
chapter must be delivered to the secretary of state. If the
secretary ©of state determines that the documents conform to
the filing provisions of this chapter and all required
tiling fees have been paid, the secretary of state shall:

{a) endorse on each signed original and duplicate copy
the word "filed" and the date and time of acceptance for
f£iling;

{b} retain the signed original 1in the secretary of
state's files; and

(c) return the duplicate copy to the person who filed
it or the person's representative.

{2) The secretary of state may by rule prescribe and
furnish forms or computer formats for any statement to be
filed with the secretary of state under this chapter. If the
secretary of state requires., the use of any forms or formats
is mandatory.

(3) All partnerships filing statements pursuant to this
chapter shall first register the business name as an assumed

business name pursuant to Title 30, chapter 13, part 2.

NEW SECTION. Section 9. Law governing internal

_ll_

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0046/01

affairs. The law of the state in which a partnership has its
chief executive office governs the partnership's internal

affairs.

NEW SECTION. Section 10. Partnership subject to
amendment of repeal of chapter. A partnership governed by
this chapter is subject to any amendment or repeal of this

chapter.

Section 11. Section 35-10-201, MCA, is amended to read:

"35-10-201. Partnership defined as _entity. i+ A
partnership is an associatton—cf--twe-—-or--more--persons-—+o
carry-on-as-co-owners-a-business-for-profit entity.

$2¥--But--any-asssectation-formed-nnder-any-other-statute
of-this-state-or-any-statute-adopted-by-aunthority—other-than
the-auvtherity-of-this-state-is-not-a-partnership-under-—¢hts
chapter-—-uniess—-—such---assectation---wouid-—have--been--a
partnership-in-this-state-prior--to--the--ndoption-—-of--this
chapters---But---this---chapter---shaii---appiy--to--iimited
partnerships-excapt-inscfar-as-the-statutes-retating-to-sueh
partnerships-are-tnconsiatent—herewtths”

Section 12. section 35-10-202, MCA, is amended to read:

"35-10-202. Rules---for---determining---the---existence
Creation of a partnership. iIn--determining---whether-—-a
partnership-existay-these-ruies-shati-appiys

{1) Except as provided by-35-18-348 in subsection (2},

the association of two or more persons whe-are—not--partners

-12-
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as--to--each--other-—are-nst-pareners-as-to-third-persens to

carry on as co-owners a business for profit creates a

partnership, whether or not the persons intend to create a

partnership.

(2) Bn association created under a statute other than

this chapter, a predecessor law, or a comparable law of

another jurisdiction is not a partnership.

(3) 1In determining whether a partnership is created,

the following rules apply:

t2¥({a) Joint tenancy, tenancy in common, tenancy by the
entireties, joint property, common property, or part
ownership does not of by itself establish a partnershipry
whether--such even if the co-owners de-er-de-not share any
profits made by the use of the property.

t+33(b) The sharing of gross returns does not of by
jtself establish a partnershipy-whether-or-not even if the
persons sharing them have a joint or common right or
interest in any property from which the returns are derived.

t43(c) Fhe--receipt—-by--a A person of who receives a
share of the profits of a business is prima--facie--evidence

that--sueh--person—-is presumed to be a partner in the

business, but-ne-such--inference-~shaii--be--drawn-—-if--such
unless the profits were received in payment:
ta¥(i) as of a debt by installments or otherwise;

tb3(ii) as for services as an independent contractor or
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of wages or other compensation &f to an employee;
(iii) er of rent to-a-iandierd;

tey{iv) as of an annuity ¢e or other retirement or

health benefit to a beneficiary, surviving--spouse--or

representative, or designee of a deceased or retired

partner;

td¥(v) as of interest or of another charge on a locan,

theugh even if the amount of payment varies with the profits

of the business, including a direct or indirect present or

future ownership of the collateral or rights to income,

proceeds, or increase in value derived from the collateral;

Qor

tey(vi) as--the--consideratton for the sale of a the
goodwill of a business or other property by installments or

otherwise.

(4) Except as provided by 35-10-308, persons who are

not partners as to each other are not partners as to other

persons.

(5) A partnership created under this chapter is a

general partnership, and the partners are general partners

of the partnership.*

Section 13. section 35-10-203, MCA, is amended to read:
"35-10-203. Partnership property. +iy--Aii--property
eriginaiiy---brought-——into-—-phe-——partnership-——arack——-ar

subsequentiy-aequired-by-purchase Property transferred to or

—-14-
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otherwise sm-account-af-ehe acquired by a partnership is

partnership property of the partnership and not of the

partners individually.

t24--Uniess-the--econtrary-—intention--appeara;-—-property
acquired-with-partnership-funds-ts-parenership-propertys

t3iy--Any--estate-in-realt-praperey-may-be-ancquired-in-the
partnerahip-names-Fitie-so-acquired-can-be-conveyed-onty——in
the-partnership-names

t4}--A--cenveyance-—-te--a-parenerahip-in-the-parenership
names—thongh-without-words-of-inheritance;-passes-the-entire

estate-of-the-grantor-uniess-a-contrary-intent-appearss"

NEW SECTION. Section 14. when property is partnership
property. (1) Property is partnership property if acquired
in the name of:

{a) the partnership; or

{b) one or more partners with an indication in the
instrument transferring title to the property of the
person's capacity as a partner or of the existence of a
partnership but without an indication of the name of the
partnership,

{2) Property is acquired in the name of the partnership
by a transfer to:

{a} the partnership in its name; or

(b) one or more partners in their capacity as partners

in the partnership if the name o©of the partnership is
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indicated in the instrument transferring title to the
property.

{3) Property is presumed to be partnership property 1if
purchased with partnership assets even if not acquired in
the name of the partnership or of one or more partners with
an indication in the instrument transferring title to the
property of the person's capacity as a partner or of the
existence of a partnership.

(4) Property acquired in the name of one or more of the
partners without an indication in the instrument
transferring title to the property cof the person’'s capacity
as a partner or of the existence of a partnership and
without use of partnership assets is presumed to be separate

property even if used for partnership purposes.
Section 15. section 35-10-301, MCA, is amended to read:

"35-10-301. Partner as agent of partnership --

restrictions-sn-partnerts-antherity. Subject to the effect

of a statement of partnership authority pursuant to [section

i7):

(1) EBvery each partner is an agent of the partnership
for the purpose of its business. 7-and-the An act of every a

partner, including the execution of an instrument in the

partnership name of-any-instrument, for apparently carrying
on in the usual way the partnership business or business of

the kind carried on by the partnership of-which-he-is-a

-16-
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member binds the partnership unless the patrtner se--acting
has in——fnét no authority to act for the partnership in the
particular matter and the person with whom ke the partner is
dealing haa—know}edée—of-ehe—faet—that—he—has-no—such knows

or has received a notification that the partner lacks

authority.

{2) Anm an act of a partner whieh that is not apparently

" for the carrying on of-the-business-of in the usual way the

partnership in--the--usuat--way business or business of the

kind carried on by the partnership deas-not-bind binds the

partnership wuniess only if the act was authorized by the

other partners.
+3f“"Bniesa—authorized—by-ehe—other—partners——or——nniess
they—-hnve—ubnndsned—the-businessT~one-or-moreﬂbut-iess—than
aii—the'partnefs—have—no—anthority—to:
fa&——naségn——the——partnership—-property-—in-—trust——-for
credito:S“—or--onﬂthe—asaigneels—promise-to—pay—the—debts—of
the-partnershipt
fbf—-dispese—of-the-goadwiii-of—the—bnsinessr
fc&--do-uny—eeher—act—uhieh—ueuid—make—it—&mpessibie-—te
car:y—un—the—erdinary-businesa—ofva—partnership:
tdy--confess-a-judgments
fe&-—submit-—-a—-—partnership———ciaém-—or——}&abiiity-—tc
arbitratien-or-references

+4f-—Ho—-act—-of-—a——partner-—in—-contravention—-—cf—-—a
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restriction--en--authority--shati--bind--the--partnership-te
persens-having-knowtedge-of-the-restrictions”
Section 16. section 35-10-302, MCA, is amended to read:

"*35-10-302, €Eenveyance-of-reai Transfer of partnership

property of-the-partnership. (1) Subject to the effect of a

statement of partnership authority pursuant to [section 17]:

{a} Where-titie-to-real partnership property s held in
the name of the partnership namer—-any——partner may coenvey
titie—-to--aneh—-preperty be transferred by a-cenveyance an

instrument of transfer executed by a partner in the

partnership name;

{(b) _partnership property held in the name of one or

more partners with an indication in the instrument

transferring the property to them of their capacity as

partners or of the existence of a partnership, but without

an_indication of the name of the partnership, may be

transferred by an instrument of transfer executed by the

persons_in whose name the property is held; and

(c) a s--but-the partnership may recover such property

uniess--the--partnertas—-act--binds transferred under this

subsection if it proves that execution of the instrument of

transfer did not bind the partnership under the-provisions

of 35-10-301tiy--or unless aneh the property has--been

conveyed was transferred by the grameee initial transferee

©or a person claiming through such--grantee the initial

_18_
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transferee to a heider—for subsequent transferee who gave

value without knowiedge having notice that the partners—in

making-the-conveyaneay;—has-eveeeded-his person who executed

the instrument of initial transfer lacked authority to bind

the partnership.

(2) Where-titite-to-real partnership property ts held in

the name of one or more persons other than the partnershipy

a—-conveyance-—axecuted--by-a-partaer—in-his-own-name-passes
the-equitabie-interest—of-the-partnership;-provided-the--act
is——one--within--the-—anthority--of-—the--partner--under-the

provistons-of-35-168-3612¢3+ without an indication in the

instrument transferring the property to them of their

capacity as partners or of the existence of a partnership

may be transferred free of any claims of the partnersghip or

the partners by the persons in whose name the property is

held to a transferee who gives value without having notice

that it is partnership property.

* {3) Where--title-to-real-properey-is-in-the-name-of-one
or-more-but-not-aiti-the-parcners—and--the--record--does——net
disciose-the-right-of-the-partnershipr-the-partners-in-whose
name-the-titie—astanda-may-convey-title-to-such-preperty;-but
the--parcnership--may-recover-such-property-+f-the-partner's
act-dees-not~bind-the-partnership-under--the--provisions——of
35-29-381¢1)r--uniteas——the--purehaser—-or--his-assignee-is-a

hoider-for-value—-without-knowiedges
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t4y—-Where-the—titia-to-reat-property-is-in-the-name-—-of
ene—-er--more-—or--ati--the-partners-or-in-a-third-person-in
truose-for—-the--partnershipr—-a-~-conveyance--exeented--by—-a
partner--in--the--partnership-name-sr-in-his-own-name-passes
the-equitabie-interest-of-the-partnershipr-provided-the—-act
in--ene--within--the--anthoribty--—of-~the--partner--under-the
provistens-of-35-18-303 ¢34~

t5)--Hhere-the-titie-to-reai-property-ia-in-the-names-of
aii-the-partners;-a-cenveyance-executed-by-ati-the--partners

passes-—atl-their-rights-in-such-propereys if a person holds

all of the partners' interests in the partnership, ali of

the partnership property vests in that person. The person

may exécute a document in the name of the partnership to

evidence vesting of the property in that person and may file

or record the document."

NEW SECTION. Section 17. Statement of partnership
authority. (1) A partnership may file a statement of
partnership authority, which:

{a) must include:

(i) the name of the partnership;

(ii) the street address of its chief executive office
and of one office in this state, if there is one;

(iii) the names and mailing addresses of all of the
partners or of an agent appointed and maintained by the

partnership for the purpose of subsection (2); and
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{iv) the names of the partners authorized to execute an
instrument transferring real property held in the name of
the partnership; and

(b} may state the authority or limitations on the
authority of some or all of the partners to enter into ather
transactions on behalf of the partnership and any other
matter.

{2) 1f a statement of partnership authority names an
agent, the agent shall maintain a list of the names and
mailing addresses of all the partners and make it available
to any perscn on request for good cause shown.

{3) 1If a filed statement of partnership authority is
executed pursuant to [section 6(5)}) and states the name of
the partnership but does not contain all of the other
information required by subsection (1), the statement
nevertheless operates with respect to a person not a partner
as provided in subsections (4) and (5}.

{4) Except as provided in subsection (7}, a filed
statement of partnership authority supplements the authority
of a partner to enter into transactions on behalf of the
partnership as follows:

{(a} Except for transfers of real property, a grant of
authority contained in a filed statement of partnership
authority is conclusive in Eaver of a person who gives value

without knowledge to the contrary so long as and to the
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extent that a limitation on that authority is not contained
in another filed statement. A filed cancellation of a
limitation on authority revives the previous grant of
authority.

{b) A grant of authority to transfer real property held
in the name of the partnership contained in a certified copy
af a filed statement of partnership authority recorded in
the office for recording transfers of that real property is
conclusive in favor of a perscon who gives value without
knowledge to the contrary so long as and to the extent that
a certified copy of a filed statement containing a
limitation on that authority is not then of record in the
office for recording transfers of that real property. The
recording in the office for recording transfers of that real
property of a certified copy of a filed cancellation of a
limitation on authority revives the previous grant of
authority.

(5) A person not a partner is considered to know of a
limitation on the authority of a partner to transfer real
property held in the name of the partnership if a certified
copy of the filed statement containing the limitation on
authority is of record in the office for recording transfers
of that real property.

(6) Except as provided in ([sections 42 and 491 and

subsection (5) of this section, a person not a partner is

—-22-
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not considered to know of a limitation on the authority of a
partner merely because the limitation is contained in a
filed statement.

{7) Unless canceled earlier, a filed statement oOf
partnership authority is canceled by operatien of law 5
years after the date on which the statement or the most

recent amendment was filed with the secretary of state.

HEW SECTION. Section 18. statement of denial. A
partner or other person named as a partner in a filed
statement of partnership authority or in a list maintained
by an agent pursuant to [section 17{2)]) may £ile a statement
of denial stating the name of the partnership and the fact
that is being denied, which may include denial of a person's
authority or status as a partner. A statement of denial is a
limitation on authority to the extent provided in [section
17{4) and (5)].

Section 19. Section 35-10-305, MCA, is amended toc read:

»35-10-305. Partnership liable for partner's wrongfui

met actionable conduct. (1) Wherez-by-any A partnership is

liable for loss or injury caused to a person, OrC for a

penalty incurred, as a result of a wrongful act or omigsion

or other actionable conduct of any a partner acting in the

ordinary course of the business of the partnership or with
the authority of his-ecopartners;-itoss-or-injury-is—caused-to

any--person--not-—being——a—partner—in the partnership er-any
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penatity-is-incurredy-the-partnership-is-tiabie-—therefor--teo
the-same-axtant-as-the-parener-soe—acting-or-amitring-to—aet,

{2} If, in_ the course of its business, a partnership

receives money or property of a person not a partner and

that money or property is misapplied by a partner while it

is in the custody of the partnership, the partnership is

ligble for the loss.”

Section 20. section 35-10-307, MCA, is amended to read:

“35-10-307. Nature--of--partnerts Partner’'s liability.
All partners are liablex

t#} Jjointly and severally for everything-echargeabie--to
the-partnership-under-35-18-385-and-35-10-3086+

t23--joinelty-—for all ather-debets-and obligations of the
partnershipr—but-any--parener—-may-—-enter-—into-—a--separatce
ebiigation-—--to—--perform---a—-partnership--esneract unless

otherwise agreed by the claimant or provided by law."

NEW SECT1ON. Section 21. Action by and against
partnership and partners. (1) A partnership may sue and be
sued in the name of the partnership.

(2} An action may be brought against the partnership
and any or all of the partners in the same action or in
separate actions.

{3) A judgment against a partnership is not by itself a
judgment against a partner. A judgment against a partnership

may not be satisfied from a partner's assets unless there is

—-24~-
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also a judgment against the partner.

{(4) A judgment creditor of a partner may not levy
execution against the assets of the partner to satisfy a
judgment based on a claim against the partnership unless:

{a) a judgment based on the same claim has been
obtained against the partnership and a writ of execution on
the judgment has been returned unsatisfied in whole or in
part;

(b) an involuntary case under Title 11 of the United
States Code has been commenced against the partnership and
has not been dismissed within 60 days after commencement or
the partnership has commenced a voluntary case under Title
11 of the United States Code and the case has not been
dismissed;

(¢) the partner has agreed that the creditor need not
exhaust partnership assets;

{d) a court grants permission to the judgment creditor
to levy execution against the assets of a partner based on a
finding that partnership assets subject to execution within
this state are clearly insufficient to satisfy the judgment,
that exhaustion of partnership assets is excessively
burdensome, or that the grant of permission is an
appropriate exercise of the court's eguitable powers; of

{e} liability is imposed on the partner by law or

contract independent of the existence of the partnership.
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{5} This section applies to any partnership liability
or obligation resulting from a representation by a partner
or purported partner under 35-10-308(1l}) or (2).

Section 22. Ssection 35-10-308, MCA, is amended to read:

"315-10-308. Partner—-by-esteppel Purported partner. (1)

When If a person, by words spoken—or-written or by conduct,

represents—-himseilf purports to be a partner or consenkts to

being represented by another representing-him-to-anyone as a

partner in an-exiseing a partnership or with one or more

persons not aectuatr partners, he the purported partner is

liable to any-such a person to whom saeh the representation

has—been is made if that person, whe-has relying on the

faith-of-sueh representation, given-eredit-to enters into a

transaction with the actual or

apparent purported
partnership. 7--and-—tf---he-—-has---made---auch If the

representation, or--ceasented--to--ita--being either by the

purported partner or by a person with the Ppurported

partner's consent, is made in a public manner, he the

purported partner is liable to sueh a persony--whether—-the

representation--has--osr-has-not-been-made-or-communicated-te
such-person-so-giving-ecredit-by-or-with-the-knowiedge-of-the
apparent-partner-making-the-repressntacion-or-consencing--to

tts--being--made whc relies upon the purported partnership

even 1f the purported partner is not aware of being held out

as a partner to the ¢laimant. Whem--a If partnership

-26-
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liability results, he the purported partner is liable as

though--he if the purported partner were an-actuat-membes—of

the-partnership a partner. Whean If no partnership liability
results, he the purported partner is liable jointly and
severally with the any other persoas;--if--anyy;—-se person
consenting to the eontract--or representation as-to-ineur
tiebitityr-otherwise-separately.

(2) when If a person has-beem is thus represented to be
a partner in an existing partnership or with one or more

persons not aectua: partners, ke the purported partner is an

agent of the persons consenting to sueh the representation
te bind them to the same extent and in the same manner as

though-he if the purported partner were a partner tn--facty

with respect to persons who rely enter into transactions in

reliance upon the representation. Where If all of the
members partners of the existing partnership consent to the
representation, a partnership act or obligation results. 7
bnt--in-ati-other-cases-tt-ta-the-4oint-act-or-obitgatien-of

the-person-acting-and-the-persons-consenting If fewer than

all of the partners of the existing partnership consent to

the representation, the person acting and the partners

consenting to the representation are jointly and severally

liable.

(3) A person is not a partner in a partnership merely

because the person is named by another in a statement of
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partnership authority.

{(4) A person does not continue to be a partner merely

because of a failure to file a statement of dissociation or

to amend a statement of partnership authority to indicate

the partner's disspciation from the partnership."

Section 23. Secticn 35-10-309, MCA, is amended to read:
*35-10-309, Liability of incoming partner. A person
admitted as a partner into an--existing a partnership is
liable for all ¢the obligations of the partnership arising
incurred before hias the person's admission as though-he--had

been if the person were a partner when sueh the obligations

were incurred, execept-that-this but the liability shaii may

be satisfied only out of partnership property."

Section 24. section 35-10-401, MCA, is amended to read:

"35-10-4G1. Ruiea—--determining Partner's rights and
duties of-partners. Phe-rights-and-duties-cf-the-partners—in
retation-to-the-partnership-shati-be-determined;-subject--to
any-agreement-between-them;-by-the-following-ruiess

(1) Eaeh A partnership shall establish an account for

each partner. shaii-be-repatd-his-contributiona——whether-—by

way--of-capitat-or-advances The partnership shall credit the

account with an _amount equal to the money plus the value of

any other property, net of the amount of any liabilities,

that the partner contributes to the partnership preperty and

the partner's share equaity--in--the of the partnership
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profits, and-—-surpius--remaining--after-—aii--tiabiticieas
tneluding-—-those-—to--partners;-—are--asatisfied-—-and---must

contribute--towards--the The partnership shall charge the

account with an amount equal to the money plus the value of

any other property, net of the amount of any liabilities,

digtributed by the partnership to the partner and the

partner's share of the partnership leosses.

(2) A partnership shall credit each partner's account

with an equal share of the partnership profits, A

partnership shall charge each partner with a share of the

partnership 1leosses, whether of capital or atherwise
operating, asustained-by-the-parenership-acesrding-te-his in

proporticn to the partner's share in of the profits.

t2¥{3) Phe A partnership mast shall indemnify every
eacn partner in-respect-of for payments reasonably made and
personal liabilities reasonably incurred by him the partner
in the ordinary and proper conduct of its the business of

the partnership or for the preservation of its business or

property.

t3¥{4) A partnership shall repay a partner who, in aid

of the partnership, makes any a payment or advance beyond
the amount of capital whieh--he the partner agreed to
contribute shaii-be-patd--interest—-frem~--the--date--cf—-the
payment-or-advance,

t4¥(5) A payment made by a partner shaii--recesve
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inteeest-—on-—the—capita}—eoﬂtributed-by—him—only that gives

rise Lo a partnership obligation under subsection [3) ar (4)

constitutes a loan to the partnership. Interest accrues from

the date when-repaymene-should-be-made of the payment or

advance.

€5¥(6) Ati--partners-mhave Each partner has equal rights

in the management and conduct of the partnership business.

(7) A partner may use or possess partnership property

only on behalf of the partnership.

t63¥{(B) No A partner is not entitled to remuneration for

acting--in services performed for the partnership business,
except thnt-—u——surviving——partner——ia—-entitled———to for
reasonable compensation for his services rendered in winding

up the business of the partnership affairs,

t7¥{9) Ko A person  ean may become a member—-nf-a

parenership-withont partner only with the consent of all the

partners.

t8¥(10)} Any A difference arising as to a matter in the

ordinary matters-econnected-with-the course of business of a

partnership business may be decided by a majority of the

partners. s--but--ne An act tn-contravention-cf-any outside

the ordinary course of business of a partnership and an

amendment to the partnership agreement between-the-partness

may be dome-rightfuiiy--without undertaken only with the

consent of all the partners.
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{11) This section does not affect the obligations of a

partnership to other perscns under 35-10-301."

NEW SECTIQN. Section 25. bpistributions in kind. &
partner has no right to receive and may not be required to
accept a distribution in kind.

Section 26. section 35-10-402, MCA, is amended to read:

“35-10-402. Partnership--books----—-—- inspection---rights

Partner's right to information., (1} Phe-partnership-books &

partnership shall be-kept;-subject-to-any-agreement--between
the—-partners;--at-—the--principal--piace-cf-business-af-the

partnershipy-and keep its books and records, if any, at its

chief executive office.

(2) A partnership every-partner shall at-ati-times—have

provide partners and their agents and attorneys access to

its books and records. It shall provide former partners and

their agents and attorneys access to books and records

pertaining to the period during which they were partners.

The right of access provides the opportunity to and-may

inspect and copy any--of-—them books and records during

ordinary business hours. A partnership may impose a

reasonable charge, covering the costs of labor and material,

for copies of documents furnished."

Section 27. section 35-10-403, MCA, is amended to read:
"35-10-403. Duty of partners tc render information.

Partners--shali--render Each partner and the partnership, on
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demand, shall furnish ¢ree--and-—-fuil--information--of--—att
thinge--affecting—the-partnership to any a partner or and to
the legal representative of any a deceased partner or of a

partner under legal disability, to the extent just and

reasonable, complete and accurate information concerning the

partnership.”
Section 28. Ssection 35-10-405, MCA, is amended to read:
*35-10-405. Partner--accountable--as--a--fiductary-—for

benefit--dertved--withent-—consent General standards of

partner's conduct. (1) The only fiduciary duties a partner

owes to the partnership and the other partners are the duty

of loyalty and the duty of care set forth in this section,

+1¥(2) BEBvery -partner--must A partner's duty of loyalty

to the partnership and the other partners is limited to the

a to account to the partnership for-any-benefie and

nold as trustee for it any prefits property, profit, or

benefit derived;

(i) by him—-witheut-~the-consent—of-the-other-partners
£rem-any--transaetion--connected--with--the--formatien; the
partner_in the conducty-or-tiquidatien and winding up of the
partnership business; or

{li) from any a use or appropriation by hém the partner

of %ts partnership propertys; or

{iii) from a use or appropriation of an opportunity
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without the consent of the other partners;

(b) to refrain from dealing with the partnership in the

conduct or winding up of the partnership business as or on

behalf of a party having an interest adverse to the

partnership without the consent of the other partners; and

(¢} to refrain from competing with the partnership in

the conduct of partnership business before the dissclution

of the partnership without the consent of the other

partners,
(3) A partner's duty of loyalty may not be eliminated

by agreement, but the partners by agreement may identify

specific types or categories of activities that do not

violate the duty of lovyalty, if not manifestly unreasonable.

(4) A partneir's duty of care to the partnership and the

other partners in the conduct_and winding up of the

partnership business is limited to refraining from engaging

in grossly negligent or reckless conduct, intentional

misconduct, or a knowing violation of law.

{5) A partner shall discharge the duties to the

partnership and the other partners under this chapter or

under the partnership aqreement and exercise any rights

consistent with the obligation of good faith and fair

dealing. The cbligation of good faith and fair dealing may

not be elimipnated by agreement, but the partners by

agreement may determine the standards by which the
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performance of the obligation is to be measured if the

standards are not manifestly unreasonable.

{6) A partner does not violate a duty or obligation

under this chapter or under the partnership agreement merely

because the partner's conduct furthers the partner's own

interest. A partner may lend money to and transact other

business with the partnership. The rights and obligations of

a partner who lends money to or transacts business with the

partnership are the same as those of a person who is not a

partner, subject to other applicable law.

t2¥(7) This section applies aise to the-representatives
of——a——deceaaed--partner——engaged——in—the—iiquidation—oé—the

affatrs-of a person winding up the partnership business as

the personal representatives or legal representative of the

last surviving partner as if the person were a partner."

NEW SECTION. Section 29. partner's liability to
partnership. A partner is liable to the partnership for a
breach of the partnership agreement if there is a violation

of a duty to the partnership that causes harm to the

partnership.

NEW SECTION. Section 30. Remedies of partnership and
partners. (l) A partnership may maintain an action against a
partner for a breach of the partnership agreement or for the

violation of a duty t¢ the partnership that causes harm to

the partnership,
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{2) A partner may maintain an action against the
partnership or another partner for legal or eqguitable
relief, including an accounting as to partnership business,
to enforce:

(a) a right under the partnership agreement;

{by a right under this chapter, including the
partner's:

(i) rights under 35-10-401 through 35-10-403 and
35-10-405;

(1i) right on dissociation tc have the partner's
interest in the partnership purchased pursuant to [section
39} or enforce any other right under [sections 36 through
38] or [sections 39 through 43]; or

{iii) right to compel a dissclution and winding up of
the partnership business under [secticn 44] or enforce any
other right under [sectiona 44 and 451, 35-10-602,
315-10-609, and (sectiona 48 through 51]; or

{c) the rights and otherwise protect the interests of
the partner, including rights and interests arising
independent of the partnership relationship.

{(3) The accrual of and any time limitation on a right
of action for a remedy under this section is governed by
other 1law. A right to an accounting upon a dissolution and

winding up does not revive a claim barred by law.

Section 31. sSection 35-10-405, MCA, is amended to read:
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"35-10-406. Rights--and-—-dunties—--of---partners-—-when

Continuation of partnership centinues beyond fixed definite

term or particular undertaking. (1) When If a partnership

for a fixed definite term or particular undertaking is

continued without an express agreement after the termination

ef~such expiration of the term or partieutar completion of

the undertaking without--any-express-agreement, the rights
and duties of the partners remain the same as they were at

such-—-terminatton the expiration or completion, so far as is

consistent with a partnership at will,.
{2) A-continuatiton-ef-the-business-by If the partners
or such those of them as who habitually acted thereim in the

business during the term or undertaking continue the

business without any settlement or liquidation of the
partnership, nffairs its—-prima---facte---evidence-—-of-—-a

continnation--of-—the--parenership they are presumed to have

agreed that the business will not be wound up.”

NEW SECTION. Section 32. partner's interest in
partnership property not transferable. A partner 1is not a
co-owner ©of partnership property and has no interest in
partnership property that can be transferred either

voluntarily or involuntarily.

NEW SECTION. Section 33. partner’'s transferable
interest in partnership. The only transferable interest of a

partner in the partnership is the partner's interest in
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distributions. The interest is personal property.

NEW SECTION. Section 34. Transfer of partner's
transferable interest. (1) A transfer, in whole or in part,
of a partner's transferable interest in the partnership:

(ay is permissible;

(b) does not by itself cause a dissolution and winding
up of the partnership business; and

{(c) does not, as against the other partners or the
partnership, entitle the transferee, during the continuance
of the partnership, to participate in the mapagement or
conduct of the partnership business, to require access to
information concerning or an account of partnership
transactions, or to inspect or copy the partnership books or
records.

(2) A transferee of a partner's transferable interest
in the partnership has a right:

{a) to receive, in accordance with the transfer,
distributions to which the transferor would otherwise be
entitled;

(b) to receive the net amount otherwise distributabie
to the transferor upon the dissclution and winding up of the
partnership business: and

{c) to seek under {section 44(6)] a Jjudicial
determination that it is equitable to wind up the

partnership business.
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{3) In a dissclution and winding up, a transferee is
entitled to receive an accounting only from the date af the
last account agreed to by all of the partners.

{4) Upon transfer, the transferor retains the rights
and duties of a partner other tham the interest in
distributions transferred.

{5) OUntil receipt of notice of a transfer, a
partnership has no duty to give effect to the transferee's

rights under this section.
Section 35. section 35-10-505, MCA, is amended to read:
"35-10-565. Partner's transferable interest subject to
charging order. (1) On due application to-a-competent--court

by &ny a judgment creditor of a partner or partner's
transferee, the a court which-entered-the--judgmenty-—-orders

sr--decree-or-any-other-court having jurisdiction may charge

the transferable interest of the debtor partner with-payment

oFf-the-unsatisfied-amount-of-such or transferee to satisfy

the Jjudgment. debt-with-interest-theresen-and The court may
then-or-iater appoint a receiver of his the debtor's share
of the proftts-and-of-any-other-money distributions due or
to £a*t* become due to him the debtor in respect of the
partnership and make all other orders, directions, accounts,
and inquiries whieh the debtor partner might have made or
which the circumstances of the case may require.

{2) A charging order constitutes a lien on the judgment
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debtor's transferable interest in the partnership. The court

may order a foreclosure of the interest subject to the

charging order at any time and upon conditions it considers

appropriate. The purchaser at the foreclcsure gsale has the

rights of a transferee.

+2+(3) Phe At any time before foreclosure, an interest

charged may be redeemed at-any-time-before--fereciosure-—or;
in-—case--of--a--sate--being--directed--by-the-court;-may-be
purchased-withont-thereby-caustng-a-dissoiution:

(a) by the judgment debtor:

tay(b) with separate property other than partnership

property, by any one or more of the gther partners; or
tb¥{c) with partnership property, by any one or more of
the other partners with the consent of all the partners
whose interests are not so charged er-seid.
t3¥(4) Nothinmng-~in-this This chapter shaii--be--held--to
does not deprive a partner of his a righty-i+f-anyy under the

exemption laws aswregards-his with regpect to the partner's

interest in the partnership.

{(5) This section provides the exclusive remedy by which

a judgment creditor of a partner or partner's transferee may

satisfy a judgment out of the judgment debtor's transferable

interest in the partnership."

NEW SECTION. Section 36. Events causing partner's

dissociation. A partner 1is dissociated from a partnership

-39~

10
11
12
i3
14
15
16
17
18
19
20
21
22
23
24

25

SB 0046/01

upon;

{1) receipt by the partnership of notice of the
paftner's express will to withdraw as a partner or upon any
later date specified in the notice;

(2) an event agreed to in the partnership agreement as
causing the partner's dissociation;

(3) the partner's expulsion pursuant to the partnership
agreement;

(4) the partner's expulsion by the unanimous vote of
the other partners if:

fa) it is unlawful to carry on the partnership business
with that partner;

{b) there has been a transfer of all or substantially
all of that partner's transferable interest 1in the
partnership, other than a transfer for security purposes or
a court order charging the partner's interest that has not
been foreclesed;

{c) within 90 days after the partnership notifies a
corporate partner that it will be expelled because it has
tiled a certificate of dissolution or the equivalent, its
charter has been revoked, or its right to conduct business
has been suspended by the jurisdiction of its incorporation,
there is no revocation of the certificate of dissolution or
no reinstatement of its charter or its right to conduct

business; or
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(d) a partnership that is a partner has been dissolved
and its business is being wound up;

{5) the partner's expulsion by judicial decree, made on
application by the partnership or another partner, because:

(a) the partner engaged in wrongful conduct that
adversely and materially affected the partnership business;

{b} the partner willfully or persistently committed a
material breach of the partnership agreement or of a duty
owed to the partnership or the other partners under
15-10-405; or

(c) the partner engaged in conduct relating to the
partnership business that made it not reasonably practicable
to carry on the business in partnership with that partner;

{6) the partner:

{a) becoming a debtor in bankruptcy;

(b} executing an assignment for the benefit of
creditors;

({c} seeking, consenting to, or acgquiescing in the
appointment of a trustee, receiver, or liquidator of that
partner or of all or substantially all of that partner's
property; or

(d) failing within 60 days after the appointment to
have vacated or stayed the appointment of a trustee,
receiver, or 1liquidator of the partner or of all or

substantially all of the partner's property obtained without
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the partner's consent or acquiescence or failing within 920
days after the expiration of a stay to have the appointment
vacated;

{(7) 1in the case of a partner who is an individual:

{a) the partner's death;

{b) the appointment of a guardian or general
conservator for the partner; or

(c} a Jjudicial determination that the partner has
otherwise become incapable of performing the partner's
duties under the partnership agreement;

{8) in the case of a partner that is a trust or is
acting as a partner by virtue of being a trustee of a trust,
distribution of the trust's entire transferable interest in
the partnership, but not merely by reason of the
substitution of a successor trustee;

(9) in the case of a partner that is an estate or |is
acting as a partner by virtue of being a personal
representative of an estate, distribution o©f the estate's
entire transferable interest in the partnership, but not
merely by reason of the substitution of a successor personal
representative; or

{10) termination of a partner who is not an individual,

partnership, corporation, trust, or estate.
NEW SECTION. Section 37. Partner's wrongful

dissociation. (1) A partner's dissociation 1s wrongful only
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if:

{a} it is in breach of an express provision of the
partnership agreement; or

{(b) in the case of a partnership for a definite term or
particular undertaking, before the expiration of the term or
the completion of the undertaking:

(i) the partner withdraws by express will, unless the
withdrawal follows the dissociation of another partner and
results in a right to dissolve the partnership under
[section 44(2)({a)];

(ii) the partner is expelled by judicial decree under
[section 36(5)]; or

{1ii) a partner, who is not an individual, a trust other
than a business trust, or an estate, is expelled or
atherwise dissociated because the entity willfully dissolved
or terminated.

{2) A partner who wrongfully dissociates is liable to
the partnership and to the cther partners for damages caused
by the dissociation. That liability is in addition toc any
other liability of the partner to the partnership or to the

other partners,

NEW SECTION. Section 38. Effect of partner's
dissociation. (1) If a partner's dissociation results in a
dissolution and winding up of the partnership business,

[sections 44 and 45], 35-10-602, 35-10-609, and [sections 48
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through 51) apply; otherwise [sections 39 through 43] apply.

(2) Upon a partner's dissecciation:

fa) the partner's right to participate in the
management and conduct of the partnership business
terminates, except as provided in 35-10-609;

(b) the partner's duty of loyalty under 35-10-405(2)(c)
terminates; and

{c) the partner's duty of loyalty under 35-10-405(2)(a)
and (2)(b) and duty of care under 35-10-405(4) continue only
with regard to matters arising or events occurring before

the dissociation.

NEW SECTION. Section 39. Purchase of diasociated
partner's interest. (1) If a partner is dissociated from a
partnership without resulting in a dissclution and winding
up of the partnership business under ([section 44], the
partnership shall cause the dissociated partner's interest
in the partnership to be purchased for a buyout price
determined pursuant to subsection (2).

{2) (a) The buyout price of a dissociated partner's
interest is the amount that would have been distributable to
the dissociating partner under [section 51(2)] if on the
date of dissociation the assets of the partnership were gsold
at a price equal to the greater of:

(i) the liquidation value; or

(ii) the value based on a sale of the entire business as
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a going concern without the dissociated partner and the
partnership were wound up as of that date.

(b} In either case, the selling price of the
partnership assets must be determined on the basis of the
amount that would be paid by a willing buyer to a willing
seller, neither beinglunder any compulsion to buy or sell,
and with knowledge of all relevant facts. Interest must be
paid from the date of dissociation to the date of payment.

(3) Damages for wrongful dissociation under [section
37(2)] and all other amounts owing,_whether or not presently
due, from the dissociated partner to the partnership must be
offset against the buyout price. Interest must be paid from
the date the amount owed becomes due to the date of payment.

(4) A partner.hip shall indemnify a dissociated partner
against all partnership liabilities incurred before the
dissociation, except liabilities then unknown to the
partnership, and against all partnership 1liabilities
incurred after the dissociation, except liabilities incurred
by an act of the dissociated partner under [section 4C]. For
purposes of this subsection, a 1liability not known to a
partner other than the dissociated partner is not known to
the partnership.

{5) If no agreement Lor the purchase of a dissociated
partner's interest is reached within 120 days after a

written demand for payment, the partnership shall pay or

-45-

- S -

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0046/01

cause to be paid in cash to the dissociated partner the
amount the partnership estimates to be the buyout price and
accrued interest, reduced by any offsets and accrued
interest under subsection (3).

(6) If a deferred payment is authorized under
subsection (8), the partnership may tender a written offer
to pay the amount it estimates to be the buyout price and
accrued interest, reduced by any offsets under subsection
(3), stating the time of payment, the amount and type of
security for payment, and the other terms and conditions of
the obligation.

(7) The payment or tender required by subsection (5) or
(6) must be accompanied by the following: .

(a) a statement of partnership assets and liabilities
as of the date of dissociation:

(b} the latest available partnership balance sheet and
income statement, if any;

{c) an explanation of how the estimated amount of the
payment was calculated; and

(d) written notice that the payment 1is in full
satisfaction of the obligation to purchase unless, within
120 days after the written notice, the dissociated paréner
commences an action <> determine the buyout price, any
offsets under subsection (3), or other terms of the

obligation te purchase.

_45_



N N b W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

5B 0046/01

(8) A partner who wrongfully dissociates before the
expiration of a definite term or the completion of a
particular undertaking is not entitled to payment of any
portion of the buyout price until the expiration of the term
or completion of the undertaking unless the partner
establishes to the satisfaction of the court that earlier
payment will not cause undue hardship to the business of the
partnership. A deferred payment must be adequately secured
and bear interest.

{9) A dissociated partner may maintain an action
against the partnership, pursuant to [section 0(2)(b)(ii)],
to determine the buyout price of that partner's interest,
any offsets under subsection (3), or other terms of the
obligation to purchase. The action must be commenced within
120 days after the partnership has tendered payment or an
offer to pay or within 1 year after written demand for
payment if no payment or offer to pay is tendered. The court
shall determine the buyout price of the dissociated
partner's interest, any offset due under subsection (3), and
accrued interest, and enter judgment for any additional
payment or refund. If deferred payment is authorized under
subsection (8), the court shall also determine the security
for payment and other terms of the obligation to purchase.
The court may assess reascnable attorney fees and the fees

and expenses of appraisers or other experts for a party to
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the action, in amounts the court finds equitable, against a
party that the court finds acted arbitrarily, vexatiously,
or not in good faith. The finding may be based on the
partnership's failure to tender payment or an offer to pay

or to comply with the requirements of subsection (7).

NEW SECTION, Section 40. Dissociated partner's power
to bind partnership —— liability to partnership. (1) For 2
years after a partner dissociates without resulting in a
dissoluticn and winding up of the partnership business, the
partnership, including a surviving partnership under
[sections 52 through 58), is bound by an act of the
dissociated partner that would have bound the partnership
under 35-10-301 before dissociation if the other party to
the transaction:

(a) reasonably believed when entering the transaction
that the dissociated partner was a partner at that time;

tb) did not have notice of the partner's dissociation;
and

(c) is not considered to have had knowledge under
[section 17(5)] or notice under {section 421.

{2) R dissociated partner is liable to the partnership
for any loss caused to the partnership arising from an
obligation incurred by the dissociated partner after
dissociation and for which the partnership is 1liable under

subsection (1).
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NEW SECTION. Section 41. bpissociated partner's
liability to other persons. (1) A partner's dissociation
does not of itself discharge the partner's liability for a
partnership obligation incurred before dissociation. A
dissociated partner is not 1liable for a partnership
obligation incurred after dissociation except as provided in
subsection (2).

{(2) A partner who dissociates without resulting in a
disgolution and winding up of the partnership business is
liable as a partner to the other party in a transaction
entered into by the partnership or a surviving partnership
under [sections 52 through 58] within 2 years after the
partner's dissociation only if the other party to the
transaction:

(a) reasonably believed when entering the transaction
that the dissociated partner was a partner at that time;

{b) did not have notice of the partner's dissociation;
and

{c) is not considered to have had knowledge under
[section 17(5)] or notice under [section 42].

(3) By agreement with the partnership creditor and the
partners continuing the business, a dissociated partner may
be released from liability for a partnership obligation.

(4) A dissociated partner is released from liability

for a partnership obligation if a partnership creditor, with
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notice of the partner's dissociation but without the
partner's consent, agrees to a material alteration in the

nature or time of payment of a partnership obligation.

NEW SECTION. Section 42. statement of dissociation.
{1) A dissociated partner or the partnership may file a
statement of dissociation stating the name of the
partnership and that the partner 1is dissociated from the
partnership.

(2} A statement of dissociation is a limitation on the
authority of a dissociated partner for the purposes of
[section 17(4) and (5)].

{3) For the purposes of 35-10-301 and [éections 40 and
431(2)), a person not a partner is considered to have notice
of the dissociation 90 days after the statement of

dissociation is filed.

NEW SECTION, Section 43. continned use of partnership
name. Continued wuse of a partnership name or a dissociated
partner's name as part of the partnership by the partners
continuing the business does not of itself make the
dissociated partner liable for an obligation of the partners

or the partnership continuing the business.

NEW SECTION. Section 44. Events causing dissolution

and winding up of partnership business. Except as provided
in [section 45], a partnership is dissolved and its business

must be wound up only upon:
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{1) receipt by a partnership at will of notice from a
partner, other than a partner who is dissociated under
{gection 36(2) through (10)], of that partner's express will
to withdraw as a partner or upen any later date specified in
the notice; '

{2) in a partnership for a definite term or particular
undertaking:

fa) within 90 days after a partner's wrongful
disgsociation under [section 37} or a partner's dissaciation
by death or otherwiée under [section 36(6) through (10}],
receipt by the partnership of notice from another partner of
that partner's express will to withdraw as a partner;

(b)) the express will of all the partners; or

{c) the expiration of the term or the completicn of the
undertaking unless all the partners agree to continue the
business, in which case the partnership agreement is
considered amended retreoactively to provide that the
expiration or completion does not result in the dissolution
and winding up of the partnership businesé;

(3) an event agreed to in the partnership agreement
resulting in the winding up of the partnership business
unless all the partners agree to continue the business, in
which case the partnership agreement is considered amended
retroactively to provide that the event does not result in

the dissolution and winding up of the partnership business;
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[4) an event that makes it wunlawful Ffor all or
substantially all of the business of the partnership to be
continued, but a cure of illegality within 90 days after
notice to the partnership of the event is effective
retroactively to the date of the event for purposes of this
section;

(5) a judicial decree, issued upon application by a
partner, that:

(a) the economic purpose of the partnership is likely
to be unreasonably frustrated;

(b) another partner has engaged in ccnduct relating to
the partnership business that makes it not reasonably
practicable to carry on the business in partnership with
that partner; or

{c) it is not otherwise reasonably practicable to carry
on the partnership business in conformity with the
partnership agreement; or

{6) a judicial decree, issued upon application by a
transferee of a partner's transferable interest, that it is
equitable to wind up the partnership business:

(a) 1if the partnership was for a definite term or
particular undertaking at the time of the transfer or entry
of the charging order that gave rise to ihe transfer, after

the expiration of the term or completion of the undertaking;

or
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{(b) if the partnership was a partnership at will at the
time of the transfer or entry of the charging order that

gave rise to the transfer, at any time,

NEW SECTION. Section 4B5. Dissolution deferred ninety
days. (1) Except as provided in subsection (2}, a
partnership of more than two persons is not dissolved until
90 days after receipt by the partnership of notice from a
partner under [section 44(1) or (2)(a}), and 1its business
may be continued until that date as if no notice were
received. Before that date, the partner who gave the notice
may waive the right to have the partnership business wound
up. If there is no waiver before that date, the partnership
is dissolved and its business must be wound up.

{2) A partnership may be dissolved at any time during
the 90-day period and its business wound up, by the express
will of at least half of the other partners.

(3} After receipt by the partnership of notice from a
partner under [section 44(1l) or {2}(a)], the partner who
gave the notice:

(a) has no rights in the management and conduct of the
partnership business if it is continued under subsection (1)
but may participate in .winding up the business under
35-10-609 if the partnership is dissolved on or before the
expiration of the 90-day period pursuant to subsection (1)

or {(2);
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(b} is liable for obligaticons incurred during the
period only to the extent a dissociated partner would be
liable under [(section 40{2) or 41(2)] but is not liable for
contributions for and must be indemnified by the other
partners against any partnership 1liability incurred by
another partner to the extent the 1liability is not
appropriate for winding up the partnership business:; and

{c) must be credited with the partner's share of any
profit earned during the period and may be charged with the

partner’'s share of any loss incurred during the period but

only to the extent of profits credited for the period.
Section 46. section 35-10-602, MCA, is amended to read:
"35-10-602. Partnership not--terminated-~-by continues

after dissolution. en-dissoiution-the A partnership is-not

terminated-but continues after dissolution until the winding

up of partnership-affatrs its business is completed, at

which time the partnership is terminated."”

Section 47. Section 35-10-609, MCA, is amended to read:

"35-10-609. Right to wind up partnership business. (1}

Uniess-ctherwise-agreed;-the-pareners After dissolution, a

partner who have has not wrongfully disssived--the
partnership--or--the--tegai--representative--ocf~--the---ast
surviving—-partnery—-not-—-bankrupt;-—-has—-the--right-to-wind

dissociated may participate in winding up the--partnership

affatrs the partnership's business, but on application ofs
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Howevery any partner, his partner's legal representative, or
Y

his-assignee transferee, the district court, wpen for ood

cause ashewn, may obtain order judicial supervision of the

winding up by-the-eourt,

(2) The legal representative of the 1last surviving

partner may wind up a partnership's business.

t3) A person winding up a partnership's business ma
Y

preserve the partnership business or property as a going

concern for a reasonable time; prosecute and defend actions

and proceedings, whether civil, criminal, or administrative;

settle and close the partnership's business; dispose of and

transfer the partnership's property; discharge the

artnership's liabilities; distribute the assets of the
B

partnership pursuant to [section 51); settle disputes by

mediation or arbitration; and perform other necessary acts."

NEW SECTION, Section 48. Partner's power to  bind
partnership after dissolution. Subject to [section 49], a
partnership is bound by a partner's act after dissolution
that:

(1) 1is appropriate Ffor winding up the partnership
business; or

(2) would have bound the partnership under 35-10-301
before dissolution if the other party to the transaction did

not have notice of the dissolution.

NEW SECTION. Section 49. statement of dissolution. (1)
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After dissolution, a partner who has not wrongfully
dissociated may file a statement of dissolution stating the
name of the partnership and that the partnership has
dissolved and is winding up its business.

{2} A statement of dissclution cancels a filed
statement of partnership authority for the purposes of
[section 17(4})] and is a limitation on authority for the
purposes of [section 17(5)].

(3) For the purpeoses of 35-10-301 and [section 481, a
person not a partner is considered to have notice of the
dissolution and the limitation on the partners' authority as
a result of the statement of dissolution 90 days after it is
filed.

{4) After filing and, if appropriate, recording a
statement of dissolution, the dissolved partnership may file
and, if appropriate, record a statement of partnership
authority that will operate with respect to a person not a
partner as provided in [section 17(4) and (5)] in any
transaction, whether or not the transaction is appropriate
for winding up the partnership business.

NEW SECTION. Section 50. Ppartner's 1liability to other
partners after dissolution. (1) Except as provided in
[section 45({3)(b)] and subsecticn (2) of this section, after
dissclution a partner is liable to the other partners for

the partner's share of any partnership liability incurred
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under [section 48}.

(2) A partner who, with knowledge of the winding up,
incurs a partnership liability under ([section 48(2)] by an
act that is not appropriate for winding up the partnership
business is liable to the partnership for any loss caused to

the partnership arising from the liability.

NEW SECTION. Section 51. Settlement of accounts among
partners. (1) In winding up a partnership's business, the
assets of the partnership must be applied to discharge its
obligations to creditors, including partners who are
creditors. Any surplus must be applied to pay in cash the
net amount distributable to partners in accordance with
their right to distributions pursuant to subsection (2).

{2} EBach partner is entitled to a settlement of all
pattnership accounts upon winding up the partnership
business. In settling accounts among the partners, the
profits and losses that result from the liquidation of the
partnership assets must be credited and charged to the
partners' accounts. The partnership shall make a
distribution to a partner in an amount egual to that
partner's positive balance. A partner shall contribute tec
the partnership an amount equal to that partner's negative
balance.

(3) To the extent not taken into account in settling

the accounts among partners pursuant to subsection (2), each
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partner shall contribute, in the proportion in which the
partner shares partnership losses, the amount necessary to
satisfy partnership obligations. If a partner fails to
contribute, the other partners shall contribute, in the
proportions in which the partners share partnership losses,
the additional amount necessary to satisfy the partnership
obligations. A partner or a partner's legal representative
may recover from the other partners any contributions the
partner makes to the extent the amount contributed exceeds
that partner's share of the partnership obligations.

{4) The estate of a deceased partner is liable for the
partner's obligation to contribute to the partnership.

{5) An assignee for the benefit of creditors of a
partnership or a partner, or a person appointed by a court
to represent creditors of a partnership or a partner, may

enforce a partner's obligation to <contribute to the

partnership.

NEW SECTION. Section 52. conversion of partnership to
limited partnership. (1) A partnership may be converted to a
limited partnership pursuant to this section.

(2) The terms and conditions of a conversion of a
partnership to a limited partnership must be approved by all
the partners or by a number or percentage specified for
conversion in the partnership agreement.

(3) After the conversicn is approved by the partners,

-58-



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

S8 0046,701

the partnership shall file a certificate of limited
partnership that satisfies the requirements of 35-12-601 and
includes:

(a) a statement that the partnership was converted to a
limited partnership from a partnership;

(b) its former name; and

{c) a statement of the number of votes cast by the
partners for and against the conversion and, if the vote is
less than wunanimous, the number or percentage reguired to
approve the conversion under the partnership agreement.

{4) The conversion takes effect when the certificate of
limited partnership is filed or at any later date specified
in the certificate.

(5) A partner who becomes a limited partner as a result
of the conversion remains liable as a partner for an
cbligation incurred by the partnership before the conversion
takes effect, If the other party to a transaction with the
limited partnership reasonably believes when entering the
transaction that the limited partner is a general partner,
the partner 1is 1liable for an obligation incurred by the
limited partnership within 90 days after the conversion
takes effect. The partner*s liability for all other
obligations of the limited partnership incurred after the
conversion takes effect 1is that of a limited partner as

provided in Title 35, chapter 12.

10
1l
12
13
14
15
16
17
18
19
20
21
22
23
24

25

8B 0046/01

NEW SECTION. Section 53. conversion of limited
partnership to partnership. (1) A limited partnership may be
converted to a partnership pursuant to this section.

(2) Notwithstanding a provision to the contrary in a
limited partnership agreement, the terms and conditions ¢f a
conversion of a limited partnership to a partnership must be
approved by all the partners.

{3) After the conversion is approved by the partners,
the limited partnership shall cancel its certificate of
limited partnership pursuant to 35-12-603.

(4) The conversion takes effect when the certificate of
limited partnership is canceled.

{5} A limited partner who becomes a partner as a result
of the conversion remains liable only as a limited partner
for an obligation incurred by the limited partnership before
the conversion takes effect. The limited partner 1is 1liable
as a partner for an obligation of the partnership incurred
after the conversion takes effect.

NEW SECTION. Section 54. Effect of conversion —-—
entity unchanged. (1} A partnership or 1limited partnership
that has been converted pursuant to [section 52 or 53] is
for all purposes the same entity that existed before the
conversion,

{2) When & conversion takes effect:

{a) all property owned by the converting partnership or
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limited partnership remains vested in the converted entity:
{b) all obligations of the converting partnership or
limited partnership continue as obligations of the converted
entity; and
{(c) an action or proceeding pending against the
canverting partnership or limited partnership may be

continued as if the conversion had not occurred.

NEW SECTION. Section 55. Merger of partnerships. (1)
Pursuant to a plan of merger approved as provided in
subsection (3), a partnership may be merged with one or more
partnerships or limited partnerships.

(2} The plan of merger must set forth:

{a) the name of each partnership or limited partnership
that is a party to the merger;

{b) the name of the surviving entity into. which the
other partnerships or limited partnerships will merge;

{c) whether the surviving entity is a partnership or a
limited partnership and the status of each partner;

(d) the terms and conditions of the merger;

(e} the manner and basis of converting the interests of
each party to the merger inte interests or obligations of
the surviving entity or into money or other property in
whole or part; and

{f) the street address of the surviving entity's chief

executive office.
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{3) The plan of merger must be approved:

la) in the case of a partnership that is a party to the
merger, by &ll the partners or a number or percentage
specified for merger in the partnership agreement; and

(L) in the case of a limited partnership that is a
party to the merger, by the vote required for approval of a
meérger by the law of the state or foreign jurisdiction in
which the 1limited partnership is organized and, in the
absence of such specifically applicable law, by all the
partners, notwithstanding a provision to the contrary in the
partnership agreement.

{(4) After a plan of merger is approved and before the
merger takes effect, the plan may be amended or abandoned as
provided in the plan.

(5) The merger takes effect on the latest of:

(a) the approval of the plan of merger by all parties
to the merger, as provided in subsecticn (3);

{b) the filing of all documents required by law to be
filed as a condition to the effectiveness of the merger; or

{c} any effective date specified in the plan of merger.

NEW SECTION. Section 56. Effect of merger. (l) When a
merger takes effect:

{a) every partnership or limited partnership that is a

party to the merger other than the surviving entity ceases

to exist;
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(b) all property owned by each of the merged
partnerships or limited partnerships vests in the surviving
entity;

{¢} all obligations of every partnership or limited
partnership that is a party to the merger become the
obligations of the surviving entity; and

(d) an action or proceeding pending against a
partnership or limited partnership that is a party to the
merger may be continued as if the merger had not occurred or
the surviving entity may be substituted as a party to the
action or proceeding.

{2) The secretary of state is the agent for service of
process in an action or proceeding against a surviving
foreign partnership or limited partnership to enforce an
obligation of a domestic partnership or limited partnership
that is a party to a merger. The surviving entity shall
promptly notify the secretary of state of the mailing
address of its chief executive office and of any change of
address. Upon receipt of process, the secretary of state
shall mail a copy of the process to the surviving foreign
partnership or limited partnership.

(3) A partpner of the surviving partnership or limited
partnership is liable for:

(a) all obligations of a party to the merger for which

the partner was personally liable before the merger;
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(b) 21l other obligations of the surviving entity
incurred before the merger by a party tc the merger, but
those obligations may be satisfied only out of property of
that entity; and

(¢) all obligations of the surviving entity incurred
after the merger takes effect,.

(4) If the obligations incurred before the merger by a
party to the merger are not satisfied out of the property of
the surviving partnership or limited partnership, the
partners of that party immediately before the effective date
of the merger shall contribute the amount necessary to
satisfy that party's obligations to the surviving entity in
the manner provided in [secticn 51(3)] as 1f the merged
party were dissolved.

(5) A partner of a party to a merger who does not
become a partner of the surviving partnership or limited
partnership is dissociated from the entity, of which that
partner was a partner, as of the date the merger takes
effect. The surviving entity shall cause the partner's
interest in the entity to be purchased under [section 39].
The surviving entity is bound under [section 40] by an act
of a partner dissociated under this subsection, and the
partner is 1liable under ([section 41] for transactions

entered into by the surviving entity after the merger takes

effect.
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NEW SECTION. Section 57. sStatement of merger. (1)
After a merger, the surviving partnership or limited
partnership may file a statement that ane or more
partnerships or limited partnerships have merged into the
surviving entity.

(2) A statement of merger must contain:

{a)} the name of each partnership or limited partnership
that is a party to the merger;

{b) the name of-the surviving entity into which the
other partnerships or limited partnerships were merged;

(c) the street address of the surviving entity's chief
executive office and of an office in this state, if any; and

{(d) whether the surviving entity is a partnership or
limited partnership.

(3) Except as provided in subsection (4), for the
purposes of 35-10-302, property of the surviving partnership
or limited partnership that before the merger was held in
the name of another party to the merger is property held in
the name of the surviving entity upon filing a statement of
merger.

(4) For the purposes of 35-10-302, real property of the
surviving partnership or limited partnership that before the
merger was held in the name of another party to the merger
is property held in the name of the surviving entity wupon

recording a certified copy of the statement of merger in the
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office for recording transfers of that real property.

{(5) A filed and, if appropriate, recorded statement of
merger that is executed and declared to be accurate pursuant
to [section 6}, that states the name of a partnership or
limited partnership that is a party to the merger in whose
name property was held before the merger, and that states
the name of the surviving entity but that does not contain
all of the other information required by subsection (2)
operates with respect tc the partnerships or limited

partnerships named to the extent provided in subsections (3)

and (4).

NEW SECTION. Section 58. Nonexclusive. [Sections 52
through 57] are not exclusive. Partnerships or limited

partnerships may be converted or merged in any other manner

provided by law.
Section 59. section 31-2-106, MCA, is amended to read:

"31-2-106. Exempt property —— bankruptcy proceeding. No
An individual may not exempt from the property cof the estate
in any bankruptcy proceeding the property specified in 11
U.s.C. 522(d). An individual may exempt from the property of

the estate in any bankruptcy proceeding:

{1} that property exempt from execution of judgment as

provided in 19-3-105, 19-4-706, 19-5-704, 19-6-705,

19-7-705, 19-8-805, 19-9-1006, 19-10~504, 1%-11-612,

19-13-1004, 19%-21-212, Title 25, chapter 13, part 6,

_66_



14
15
16
17
18
19
20
21
22

23

24

25

SB 0046,01

33-7-522, 33-15-512 through 33-15-514, 345-368-582+
39-51-3105, 39-71-743, 39-73-11¢, 53-2-607, 53-5-129, Title
70, chapter 32, and 80-2-245;

(2) the individual's right to receive unemployment
compensation and unemployment benefits; and

{3) the individual's right to receive benefits from or
interest in a private or governmental retirement, pension,
stock bonus, profit-sharing, annuity, or similar plan or
contract on account of illness, disability, death, age, or
length of service, excluding that portion of contributions
made by the individual within 1 year before the £filing of
the petitien in bankruptcy which exceeds 15% of the
individual's gross income for that l-year pericd, unless:

{a) the plan ar contract was established by or under
the auspices of an insider that employed the individual at
the time the individual's rights under the plan or contract
arose;

{b) the benefit is paid on account of age or length of
service; and

{c) the plan or contract does not qualify under section
401(a), 403(a}, 403(b), 408, or 409 of the Internal Revenue

Code of 1954 (26 U,5.C. 401(a), 403(b), 408, or 409)."
NEW SECTION. Section 60. Repealer. Sections 35-10-303,

35-10~304, 35-10-306, 35-10-404, 35-10-501, 35-10-502,

35-10-503, 35-10-504, 35-10-5C7, 35-10-601, 35-10-603,
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35-10-604, 35-10-605, 35-10-606, 35-10-607, 35-10-608,
35-10-610, 35~10-611, 35-10-612, 35-10-613, 35—10—6;4, and
35-10-615, MCAR, are repealed.

NEW SECTION. Section 61. codification instruction.
[Sections 4, 6 through 10, 14, 17, 148, 21, 25, 29, 30, 132
through 34, 36 through 45, and 48 through 58] are intended
to be codified as an integral part of Title 35, chapter 10,
and the provisions of Title 35, chapter 10, apply to
[sections 4, 6 through 10, 14, 17, 18, 21, 25, 29, 1310, 32

through 34, 36 through 45, and 48 through 58).

NEW SECTION. Section B2. severability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of ({this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are

severable from the invalid applications.

NEW SECTION. Section 63. application to existing
relationships. (1) Except as otherwise provided in this
section, [this act) applies to all partnerships in existence
on October 1, 1993, that were formed under Title 35, chapter
10, or any other predecessor law providing for the
formation, operation, and liquidation of partnerships.

{2) [This act] does not impair the cbligations of a

contract existing on October 1, 1993, or affect an action or

proceeding begqun or right accrued before October 1, 1993,
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(3) A judgment against a partnership or a partner in an
action commenced before October 1, 1993, may be enforced in
the same manner as a judgment rendered before October 1,
1993.

—-End-
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written reguest, there is hereby submitted a Fiscal Note for SB0Q46, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION:
An act generally revising the law concerning partnerships.

ASSUMPTIONS :

1. Filings with the Secretary of State for assumed business names will increase by 25% beginning in FY94.

2. Requests for information and certified copies of partnership information from the Secretary of State will increase by
15% beginning in FY94. The associated workload increase in searching for information, copy reproduction, and
preparation and certified mailing of files is estimated to equate to a full year 0.50 Grade 7 FTE. The increase in
certificate, postage, and copies expenses 1s estimated to be $1,650 per vyear.

3. Minimal computer system changes are necessary to implement the legislationm.

FISCAL IMPACT:

Expenditures:

Secretary of State, Business and Government Services Program:

FY '94 FY 95
Current Law Proposed Law Difference Current Law Proposed Law Difference
FTE 21.25 21.75 .50 21.25 21.75 .50
Personal Services 552,725 561,677 8,952 554,103 563,055 8,952
Operating Expenses 366,117 367,767 1,650 419,394 421,044 1,650
Equipment 13,770 13,770 0 7,057 7,057 0
Total 932,612 943,214 10,602 980,554 991,156 10,602
Funding:
General Fund 932,612 943,214 10, 602 980,554 991,156 10,602
Revenues;
General Fund (Assumed Buginess Names) 34,620 43,275 8,655 34,620 43,275 8,655
General Fund (Requests for Info) 30,000 34,500 4,500 36,000 34,500 4,500
Total 64,620 77,778 13,155 64,620 77,775 13,1585
Net Impact on General Fund 2,553 2,553

t)%@ fm@ |-20-43 4, 2/2)

DAVID LEWIS, BUDGET DIRECTOR DATE MIKE HALLIGAN,
Office of Budget and Program Planning

Fiscal Note for SB0046, as introduced
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SB 0046/02

APPROVED BY COMMITTEE
ON JUDICIARY

SENATE BILL NO. 46

INTRODUCED BY HALLIGAN

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE
LAW CONCERNING PARTNERSHIPS; REVISING PROVISIONS GOVERNING
PARTNERSHIP PROPERTY; REVISING THE RELATIONSHIP BETWEEN
PARTNERS AND PERSONS DEALING WITH THE PARTNERSHIP: REVISING
THE RELATIONSHIP OF PARTNERS TO THE PARTNERSHIP AND TO OTHER
PARTNERS; REVISING THE LAW CONCERNING TRANSFEREES AND
CREDITORS OF PARTNERS; PROVIDING FOR A PARTNER'S
DISSOCIATION; REVISING THE LAW ON WINDING UP A PARTNERSHIP'S
BUSINESS; PROVIDING FOR MERGERS AND CONSOLIDATIONS QF
PARTNERSHIPS;

AMENDING SECTIONS 31-2-106, 15-10-102,

35-10-103, 35-10-1014, 15-10-105, 35-10-201, 35-10-202,

35-10-203, 35-10-301, 35-10-302, 35-10-303, 35-10-305,

35-10-307, 35-10-308, 35-10~309, 35-10-401, 35-10-402,
35-10-403, 35-10-405, 35-10-406, 35-10-505, 35-10-602, AND
35-10-609, MCA; AND REPEALING SECTIONS 35-10-303, 35-10-304,
35-10-306,

35-10-404, 35-10-501, 35-10-502, 35-10~5013,

35-10-504, 35-10-507, 35-1D-601, 35-10-603, 35~-10-604,

35-10-605, 35-10-606, 35-10-607, 35-10-608B, 35-10-610,
35-10-611, 35-10-612, 35-10-613, 35-10-614, AND 35-10-615,

MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
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Section 1. section 35-10-102, MCA, is amended to read:

"35-10-102. Definitions. In this chapter, the fcllowing
definitions apply:

{1} A“Bankrupt®--inciudes--bankrupt--under--the--Pederat
Bankruptey-Act-or-insoivent-under-any-state-insoiveney-ace~

24+ "Business" includes every trade, occupation, or
profession.

t3}--i€onveyance—-inctudes--every—-assignments---teaser
mortgage;—or-encumbrances

t4)—-t@surti-—inctudes--every—-court--and--judge—-having
jurrodiceton-in-the-casex

{2) “Debtor in_bankruptcy" means a person who is the
subject of:

(a) an order for relief under Title 11 of the United

States Code or a comparable order under a successor statute

of general application; or

(b) a comparable oarder under state law governing

insolvency.

(3) "Distribution® means a transfer of money or other

property from a partnership to a partner in the partner's

capacity as a partner or to the partner's transferee.

(4) “"Partnership agreement" means an agreement, written

or oral, among the partners concerning the partnership.

{5) "Partnership at will“ means a partnership in which

the partners have not agreed to remain partners until the

-2- SB 46
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expiration of a definite term or_the completion of a

particular undertaking.

t5¥(6) "Person" inecitudes--individuatsy---partnershipasy

corperations;——and--other--associations means an individual;

corporation; business trust; estate; trust; partnership;

association; joint venture; government ; governmental

subdivision, agency, or instrumentality; or any other legal

or commercial entity.

+6}--*“Reat-propereyi-inctudes-iand-and-sny--intereat-—-or
escate-in-tand~-

{7) "Property™ means all property, real, personal, or

mixed, tangible or intangible, or any interest therein.

{8) "State” means a state of the United States, the

District of Columbia, the Commonwealth of Puerto Rico, or

any territory or insuylar possession subject to the

jurisdiction of the United States,

{9) “Statement" means a statement of partnership

authority under {section 17], a statement of denial under

[section 18], a statement of dissociation under [section

42), a statement of dissclution under [section 49}, a

statement of merger under [section 57], or an amendment or

cancellation of the foregoing.

110) *Transfer™ includes an assignment, conveyance,

lease, mortgaqge, deed, and encumbrance.”

Section 2. SsSection 35-10-103, MCA, is amended to read:
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®35-10-103. interpretation--of--knowitedge Knowledge and
notice. (1) A person has-Yknowiedgel-of knows a fact within
the~-meaning--of-this-chapter-noc-onty-when-he if the person
has actual knowledge thereof-but-aiso-when-he-has--knowiedge
of--such--other-facts-as-tn-the-circumstances-show-bad-faith
of it.

(2) A person has UYnotice" of a fact within-the--meaning
of-this-chapter-when if the person who-ciaims-the-benefit-of
the-notice:

(a} states-the-fact-to-snch-person knows of it; or

(b} has received a notification of it; or

{c}y has reason to know it exists from all of the facts

known to that person at the time in question.

{3) A person notifies or gives a notification to

another by taking steps reasonably required to inform the

other person in the ordinary course of business, whether or

not the other person learns of it.

{4) A person receives notification when it:

{a) comes to the person's attention; or

{b) deiivetsa-threugh-the-maii--or—-by--other--means--of
communication-a-written-statement-of-the-face-te-such—peraon

or-—to--a--proper——person——at--his is duly delivered at the

person's place of business or restdenee at any other place

held out by the person as a place for receiving

communications.
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{5) Except as provided in_ subsecticn (6), a person

other than an individual knows, has notice, or receives a

notification of a fact for purposes of a particular

transaction when the individual conducting the transaction

knows, has notice, or receives a notification of the fact or

in any event when the fact would have been brought to the

individual's attention if the person  had exercised

reasonable diligence. The person exercises reasonable

diligence if the person maintains reasonable routines for

communicating significant information to the individual

conducting the transaction and there is reascnable

compliance with the routines. Reasonable diligence does not

require an individual acting for the pergson to communicate

information unless the communication is part of the

individual's regqular duties or the individual has reason to

know of the transaction and that the transaction would be

materially affected by the information.

(6) A partner's knowledge, notice, or receipt of a

netification of a fact relating to the partnership is

effective immediately as knowledge by, notice to, or receipt

of a notification by the partnership but is not effective as

such if the partner committed or consented to a fraud on the

partnership.”
Section 3. Section 35-10-104, MCA, is amended to read:

"35-10-104. Rules Uniformity of application and
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congtruction. ti{-Phe-rulte-that-statutes--in--derogation—-—-of
the-~commen--iaw—-are-to-be-strictiy-construed-shali-have—ne
appiication-to-this-chapters
t2y--Fhe-law-of-estoppel-shali-appiy-under-this-chapters
t3+--Phe-taw-of-agency-shaii-appiy-under—this—chapter:
t4+ This chapter sha3?® must be se--interpreted applied
and construed as to effeet effectuate its general purpose to

make uniform the law with respect to the subject of this

chapter of-these among states which-enmaet enacting it.
t5)-—Fhis-chapter-shaii—not-be-construed-so-as-teo-impair

the-obligations-of-any-contract-existing-on-Juity-is-19477-or

te~affect-any-action-or-proceedings-bequn-or--right——acerued

before-duiy-1;-1947:"

NEW SECTION. Section 4. Effect of partnership
agreement -- nonwaivable provisions. (1) Except as provided
in subsection (2), a partnership agreement governs relations
among the partners and between the partners and the
partnership. To the extent the partnership agreement does
not otherwise provide, this chapter governs relations among
the partners and between the partners and the partnership.

(2) A partnership agreement may not:

(a) wvary the rights and duties under [section 6) except
to eliminate the duty to provide copies of statements to all

of the partners;

(b) unreasconably restrict a partner's right of access
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to books and records under 35-10-402(2);

{c) eliminate the duty of loyalty under 35-10-405(3);

(d) unreascnably reduce the duty of care under
35-10-405(4);

(e) eliminate the obligation of good faith and fair
dealing under 35-10-405(5);

(£} wvary the power to withdraw as a partner under
[section 36(1)), except ta require the notice to be in
writing;

(g) wvary the right to expulsion of a partner by a court
in the events specified in [section 36(5)];

{h) wvary the requirement to wind up the partnership
business in cases specified in [section 44(4), (5}, or (6)];
or

(i) restrict rights of third parties under this
chapter.

Section 5. section 35-10-105, MCA, is amended to read:

"35-10-105. Rulesa--for--cases--nat-provided-fer-in-this

chapter Supplemental principles of law. {1} In-any-case--not

proevided---for---in—-thits--chapter Unless displaced by a

particular provision of this chapter, the rules principles

of law and equityy-itneciuding-the-iaw-merchanty-shaii-govern

supplement this chapter.

{2) I1f an obligation to pay interest arisegs under this

chapter and the rate is not specified, the rate is that
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specified in 31-1-106."

NEW SECTION. Section 6. Execution, Filing, and
recording of statements. (1) A statement may be filed in the
office of the secretary of state. A certified copy of a
statement that is filed in an office in another state may be
fFiled in the office of the secretary of state. Either filing
has the effect provided 1in this chapter with respect to
partnership property located in or transactions that occur
in this state,

{2) A certified copy of a statement that has been Filed
in the office of the secretary of state and recorded in the
office for recording transfers of real property has the
effect provided for recorded statements in this chapter. A
recorded statement that is not a certified copy of a
statement in the office of the secretary of state does not
have the effect provided for recorded statements in this
chapter.

{3) A statement filed by a partnership must be executed
by at least two partnerg. Other statements must be executed
by a partner or other person authorized by this chapter., The
statement must be in the English language. An individual who
executes a statement as or on behalf of a partner or other
person named as a partner in a statement shall state beneath
or opposite the person's signature the person's name and the

capacity in which the person signs. The execution of any

~8- SB 46
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document required to be filed with the secretary of state
under this chapter constitutes an affirmation under
penalties of false swearing by each person executing the
document that the facts stated are true.

(4) A person authorized by this chapter ¢to file a
statement may amend or cancel the statement by filing an
amendment or cancellation that names the partnership,
identifies the statement, and states the substance of the
amendment or cancellation.

{S5) A person whao files a statement pursuant to this
section shall promptly send a copy of the statement to every
nonfiling partner and any other person named as a partner in
the statement. Failure to send a copy of a statement to a
partner or other person does not limit the effectiveness of
the statement as to a person not a partner.

(6) The secretary of state shall establish by rule fees
for filing statements, issuing certificates, copying
statements, priority handling, transmitting or £filing

facsimile copies, and providing computer—-generated
information. The fees must be reasonably related to the
costs of processing the statements and providing the
services. The secretary of state shall maintain records
gsufficient to support the fees established under this
section. The secretary of atate may adopt rules necessary to

perform any duty required of the secretary of state by this
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chapter.
NEW SECTION. Section 7. Pacsimile filing -
requirements —-- liability. (1) The secretary of state shall

treat a facsimile copy of a document that is required or
permitted to be filed under this chapter and the signatures
on the facsimile copy in the same manner as an original for
purposes of this chapter provided that the secretary of
state receives the original document within 5 working days
of the receipt of the facsimile copy. If all octher
requirements are met, the date of filing relates back to the
date of receipt of the facsimile copy.

(2) A facsimile copy is entitled to be filed under this
gection if it is:

{a) produced by a method of transmission of images in
which the image is scanned at the transmitter; and

{b} legible and the same size as the original,

{3} During the 5-day pericd referred toc in subsection
(1}, the recorded facsimile copy constitutes constructive
notice for all purpcses of the original document.

(4) If the original document is not received within 5
working days of receipt of the facsimile copy as provided in
subsection (1), the filing of the facsimile copy is void.

{5) A person who files a false document by facsimile
copy is liable to an aggrieved party for three times the

amount of damages resulting from the filing of the false
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document .

NEW SECTION. Section 8. Piling with secretary of
state. (1) The original signed copy, together with a
duplicate copy that may be either a signed, photocopied, or
confirmed copy, of any statement filed pursuant to this
chapter must be delivered to the secretary of state. If the
secretary of state determines that the documents conform te
the filing provisions of this chapter and all required
filing Eees have been paid, the secretary of state shall:

{a) endorse on each signed original and duplicate copy
the word "filed* and the date and time of acceptance for
filing;

(b) retain the signed original in the secretary of
state's files; and

{c) return the duplicate copy to the person who filed
it or the person‘s representative.

{2) The secretary of state may by rule prescribe and
furnish forms or computer formats for any statement to be
filed with the secretary of state under this chapter. If the
secretary of state requires, the use of any forms or formats
is mandatory.

(3) All partnerships filing statements pursuant to this
chapter shall first register the business name as an assumed

business name pursuant to Title 30, chapter 13, part 2.

NEW SECTION. Section 9. Law governing internal
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affairs. The law of the state in which a partnership has its
chief executive office governs the partnership's internal

affairs.

NEW SECTION. Section 10. rartnership subject to
amendment of repeal of chapter. A partnership governed by
this chapter is subject to any amendment or repeal of this

chapter.

Section 11. Section 35-10-201, MCA, is amended to read:

"35-10-201. Partnership defined as entity. +3} A
partnership is an associatian-of--two—-or--mere--perscns—-+o
carry-on-as-co-ownera-a-businesa—for-profit entity.

t2¥-—But--any-association-formed-undes-any-other-atatute
of-this-stete-or-any-statute-adopted-by-authority-eother-than
the-anthority-of-this-state-is-not-a-partnership-under-—this
chapter—--aniess-—-such---asseciation---wounid--have--been--a
partnership-in-this-state-prior--te--the--adoption-—-of-——this
chapters———But-—-this---chapter—--shati---appiy--to--timited
partnerships-exeept-insofar-as-the-statutes—-retating—to-such
partnerships-are-inconsistent-herewiths"

Section 12. section 35-10-202, MCA, is amended to read:

*35-10-202. Ruiles---for---determining---the---existence
Creation of a partnership. In--deteemining---whether-—-a
partnership-~extstsy-these-rules-shaii-appiy=

(1) Except as provided by-35-16-388 in subsection {2},

the association of two or more persons whe-are-net--partners
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as--to--sach——other-—-are—not-partners-as-to-third-peraens to

carry on ags co-owners a business for profit creates a

partnership, whether or not the persons intend to create a

partnership.

{2) An association created under a statute other than

this chapter, a predecessor law, or a ccmparable law of

another jurisdiction is not a partnership.

{3) In determining whether a partnership is created,

the following rules apply:

t2¥{a) Joint tenancy, tenancy in common, tenancy by the
entireties, joint property, common property, or part
ownership dces not ef by itself establish a partnerships
whether——suchk even if the co-owners de-or-do-net share any
profits made by the use of the property.

+33(b} The sharing of gross returns does not of by
itself establish a partnershipr-whether-or-not even if the
persons sharing them have a joint er common right or
interest in any property from which the returns are derived.

t43({c) TFhe--receipt--by--a A person of who receives a
share of the profits of a business is prima--facie--evidence

that--such-—-persen-~¢s presumed to be a partner in the

business, but-no-such--inference--shait--be--drawn-—-if--sneh
unless the profits were received in payment:
ta}(i) as of a debt by installments or otherwise;

tby(ii) as for services as an_independent contractor or
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of wages or other compensation of to an employee;

(iii) er of rent te-a-iandiord;

te¥{iv) as of an annuity ee or other retirement or

health benefit to a beneficiary, surviving--spouse--or

representative, or designee of a deceased or retired

partner;

f&i(v[ as gg interest or of another charge on a loan,

though even if the amount of payment varies with the profits

of the business, including a direct or indirect present or

future ownership of the collateral or rights to income,

proceeds, or increase in value derived from the collateral;

g’_

tey{vi) as--the-—¢onatderation for the sale of a the
goodwill of a business or other property by installments or
otherwise.

{4) Except as provided by 35-10-308, persons who are

not partners as to each other are not partners as to other

petrsons.

{S5) A partnership created under this chapter is a

general partnership, and the partners are general partners

of the partnership.*

Section 13. section 35-10-203, MCA, is amended to read:
"35~10-203. Partnership property. ¢iy--Ati--property
eriginatiy---brought---into--~the---partnership---steck---or

Subsequentiy-acquired-by-purehase Property transferred to or
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otherwise en-account-of-the acquired by a partnership is

partnerahip property of the partnership and not of the

partners individually.

t2}--Uniess-the--contrary-—éintention--appears;——property
acquired-with-partnerahip-funds-ts-partnership-property:

€3y--Any--eatate-in-reai-property-may-be-acquired-in-the
partnership-names-Picie-se-acquired-can-be-conveyed-oniy--in
the-partnerahip—names

t4}-~A-~conveyance-—to--a-partnership-in-the-partnership
namer—though-without-werds-of-inheritances-passes-the-entire
estate-of-the-grantor-untess-a-contrary-intent-appears:"

NEW SECTION., Section 14. When property is partnership
property. (1) Property is partnership property if acquired
in the name of:

(a) the partnership; or

(b) one or more partners with an indication in the
instrument transferring title to the property of the
person's capacity as a partner or of the existence of a
partnership but without an indication of the name of the
partnership.

(2) Property is acquired in the name of the partnership
by a transfer to:

{a) the partnership in its name; or

(b) one or more partners in their capacity as partners

in the partnership if the name of the partnership is
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indicated in the instrument transferring title to the
property.

{3) Property is presumed to be partnership property if
purchased with partnership assets even if not acquired in
the name of the partnership or of one or more partners with
an indication in the instrument transferring title to the
property of the person's capacity as a partner or of the
existence of a partnership.

{4) Property acguired in the name of one or more of the
partners without an indication in the instrument
transferring title to the property of the person's capacity
as a partner or of the existence of a partnership and
without use of partnership assets is presumed to be separate

property even if used for partnership purposes.
Section 15. Section 35-10-301, MCA, is amended to read:

*35-10-301. Partner as agent of partnership --

restrietions-on-partneris-aunthority. Subject to the effect

of a statement of partnership authority pursuant to [section

17):
(1) Bvery each partner is an agent of the partnership
for the purpose of its business. y-and-the An act of every a

partner, including the execution of an instrument in the

partnership name of-any-instrument, for apparently carrying

on in the usuai--way ORDINARY COURSE OF the partnership

business or business of the kind carried on by the
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partnership af-which-he-is-a-member binds the partnership
unless the partner se-aeting has in-faet no authority to act
for the partnership in the particular matter and the person
with whom he the partner is dealing has-~-knowtedge--of--the

faeet~——that-——he~-has--no--such Kknows or has received a

notification that the partner lacks authority.

(2) An an act of a partner which that is not apparently

for e¢he carrying on of-the-business—-of in the wusuai--way

ORDINARY COURSE OF the partnership in-the-usuai-way business

or business of the kind carried on by the partnership does

net-bind binds the partnership uniess only if the act was

authorized by the other partners.
t3y--Untess—-authorized--by-the-cther-partners-er-unieas
they-have-abandened-the-businessy-one-or-more-but-tess--than
ati-the-partners-have-no-aunthority-tos
ta}--assitgn---the--partnership--property—-in—-—trust--for
ereditors—er-on-the-assigneets-promise-to-pay-the--debes—-of
the-parenerships
tby--dispose-of-the-geedwiili-ef-the-busineas;
te)--do--any-other-act-which-wonid-make-it-impossible-to
carry-on-the-ordinary-business-of-a-partnerships
td}~-confess-a-judgment;
+e}-~-submit~-a--partnership--claim---or---itabittty---te
arbitration-or-reference:

té4y--No~~-get-—-of--a-—-partner--in—-contravention—-of--a
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restriction-en——anthority--shati--bind--the--partnership--to
persena-having-hnewiedge-of-the-restrictionz”
Section 16. Section 35-10-302, MCA, is amended to read:

"15-10-302. €Eonveyance--of-reat Transfer of partnership

property of-the-paretnership. (1) Subject to the effect of a

statement of partnership authority pursuant to {section 17]:

(a) Where-titie-to-real partnership property is held in
the name of the partnership namey-any-partner may convey
titie-to-sueh-preperty be transferred by a--cenveyance an

instrument of transfer executed by a partner in the

partnership name;

{b) partnership property held in the name of one or

more partners with an indication in the instrument

transferring the property to them of their capacity as

partners or of the existence of a partnership, but without

an indication of the name of the partnership, may be

transferred by an instrument of transfer executed by the

persons in whose name the property is held; and

{c) a 7v-but-the partnership may recover sueh property

unieas—-—-the--partnerta--act--binds transferred under this

subsection if it proves that execution of the instrument of

transfer did not bind the partnership under ¢he--provisions
of 15-10-301¢:)--or unless suekh the property has--been

eonveyed waa trangferred by the grantee initial transferee

or a person claiming through sueh--grantee the initial
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transferee to a holder-for subsequent transferee who gave

value without knowiedge having notice that the pamrtnery--in

making—-the-conveyaneer-has-execeeded-his person who executed

the instrument of initial transfer lacked authority to bind

the partnership.

{2} Where-tieie-to-reat partnership property is held in

the name of one or more persons other than the partnerships

a-conveyanee-executed-by-a-partner-in-his--ewn--name--passes
the-—equitabie-intereat-of-the-partnershipy-provided-the-act
is-ene—-within--the-—authority--of--the—-partner--under--the

provisionas——-of--35-30-30%1¢3% without an indication in the

instrument transferring the property to them of their

capacity as partners or of the existence of a partnership

may be transferred free of any claims of the partnership or

the partners by the perscns in whose name the property is

held to a transferee who gives value without having notice

that it is partnership property.

{3) Where-titie-to-real-property-is—in-the-name-of—-one
or—-more-~-but--not--ati-the-partners-and-the-record-does-not
diaciose-the-right-of-the-partnershipr~the-partners-in-whose
name-the-title-stands-may-convey-titie-to-sech-propertyry-but
the-partrership-say-recover—such-property-if-—the—-partnerts
act--dees--net--bind-the-partnership-under-the-provisions-of
35-310-38it1)r-untess-the-purchaser--er—-his--assignee—-ia—-—-a

hoider-for-vaive-without-knowiedges
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t4}--Where--the-titie-to-real-property-is-—in-the-name-of
sne-ar-mere-ar-ati-the-partners-or--in--a--third--person--in
trust-—-for-—the-—-partnership;--a--conveyance-—executed--by-a
partner-in-the-parenership-name-cr-in—his--own--name--passes
the--equitable-interest-sf-the-partnershipy-provided-the-aet
ts-one--within--the——aunthority-—-of-the——partner--under-—the
provisions-of-35-38-361¢1)~

t5)-—HWhere-the-titie-to-reali-property-is-in-the-nemes-of
eli——the—paftnersr—a-canveyance—e:eputed—by—uii—the—partners

passes-ali-their-rights—in-such-propertys if a person holds

all of the partners' interests in the partnership, ail of

the partnership property vests in that person. The person

may execute a document in the name of the partnership to

evidence vesting of the property in that person and may file

or record the document.”

NEW SECTION. Section 17. Statement of partnership
authority. (1) A partnership may file a statement of
partnership authority, which:

(a) must include:

(i) the name of the partnership;

(ii)}) the street address of its chief executive office
and of one office in this state, if there is one;

{iii) the names and mailing addresses of all of the

partners or of an agent appointed and maintained by the

partnership for the purpose of subsection (2); and
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(iv) the names of the partners authorized to execute an
instrument transferring real property held in the name of
the partnership; and

(b) may state the authority or 1limitations on the
authority of some or all of the partners to enter intc other
transactions on behalf of the partnership and any other
matter.

{2) If a statement of partnership authority names an
agent, the agent shall maintain a list of the names and
mailing addresses of all the partners and make it available
to any person on request for good cause shown.

(3) If a filed statement of partnership authority is
executed pursuant to [section 6(5)) and states the name of
the partnership but does not contain all of the other
information required by subsection (1), the statement
nevertheless operates with respect to a person not a partner
as provided in subsections (4) and (5).

(4) Except as provided in subsection (7)), a filed
statement of partnership authority supplements the authority
of a partner to enter into transactions on behalf of the
pﬁrtnetship as followsa:

(a) Except for transfers of real property, a grant of
authority contained in a filed statement of partnership
authority is conclusive in favor of a person who gives value

without knowledge to the contrary so long as and to the
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extent that a limitation on that authority is not contained
in another filed statement. A filed cancellation of a
limitation on authority revives the previous grant of
authority.

(b) A grant of authority to transfer real property held
in the name of the partnership contained in a certified copy
of a filed statement of partnership authority recorded in
the office for recording transfers of that real property is
conclusive in favor of a person who gives value without
knowledge to the contrary so long as and to the extent that
a certified copy of a filed statement containing a
limitation on that authority is not then of record in the
office for recording transfers of that real property, The
recording in the office for recording transfers of that real
property of a certified copy of a filed cancellation of a
limitation on authority revives the previous grant of
authority.

(5} A person not a partner is considered to know of a
limitation on the authority of a partner to transfer reai
property held in the name of the partnership if a certified
copy of the filed statement containing the limitation on
authority is of record in the office for recording transfers
of that real property.

(6) Except as provided in [sections 42 and 49] and

subsection (5) of this section, a person not a partner is
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not considered to know of a limitation on the authority of a
partner merely because the limitation is contained in a
filed statement,

(7) Unless canceled earlier, a filed statement of
partnership authority is canceled by operation of law 5
years after the date on which the statement cor the most

recent amendment was filed with the secretary of state.

NEW_SECTION. Section 18. statement of denial. A
partner or other person named as a partner in a filed
statement of partnership authority or in a list maintained
by an agent pursuant to {section 17{2)] may file a statement
of denial stating the name of the partnership and the fact
that is being denied, which may include denial of a person's
authority or status as a partner. A statement of denjal is a
limitation on authority to the extent provided in [section

17(4) and (5)1].

Section 19. section 35-10-305, MCA, is amended to read:
"35-10-305. Partnership liable for partner's wrongful

aet actionable conduct. (1) Wherey-by-any A partnership is

liable for loss or injury caused to a person, or for a

penalty incurred, as a result of a wrongful act or omission

or_other actionable conduct of any a partner acting ia the

ordinary course of the business of the partnership or with
the authority of his-eepartnersj-ioss-or-injnry-is-caunsed-eo

any-person-not-being-a-partner-in the partnership or--any
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penatty--is-—incurredy-the-paretnership-is-tiabie-therefor-te
the-same-extent-as—-the-partner—-so-acting-or-omitting-to-act.

(2) If, in the course of its businegs, a partnership

receives money or property of a person not a partner and

that money or property is misapplied by a partner while it

is in the custody of the partnership, the partnership is

liable for the loss.”

Section 20. Section 35-10-307, MCA, is amended to read:

®35-10-307. Nature-of--parenerts Partner's liability.
All partners are liables

t1} jointly and severally for everything-chargeabie-te
the-partnership-under-35-18-385-and-35-16-3867

t+2§--jointiy-€feor all other-debts-and obligations of the
partnershipy——but--any--parktner--nay--enter——into-a-separate
obitgation--te——-perform--a—~--partnership---contrace unless

otherwise agreed by the claimant or provided by law."

NEW SECTION. Section 21. Action by and against
partnership and partners. (1) A partnership may sue and be
sued in the name of the partnership.

(2) An action may be brought against the partnership
and any or all of the partners in the same action or in
separate actions.

{3) A judgment against a partnership is not by itself a
judgment against a partner. A judgment against a partnership

may not be satisfied from a partner's assets unless there is
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also a judgment against the partner.

{(4) A Jjudgment creditor of a partner may not levy
execution against the assets of the partner to satisfy a
judgment based on a claim against the partnership unless:

(a) a judgment based on the same <¢laim has been
obtained against the partnership and a writ of execution on
the judgment has been returned unsatisfied in whole or in
part;

(b) (I) an involuntary case under Title 11 of the
United States Code has been commenced against the
partnership and has not been dismissed within 60 days after
commencement or the partnership has commenced a voluntary
case under Title 11 of the United States Code aﬁd the case
has not been dismissed; AND

(II} TITLE 11 OF THE UNITED STATES CODE PERMITS A

JUDGMENT CREDITOR OF A PARTNER TO LEVY EXECUTION AGAINST THE

ASSETS OF THE PARTNER TO SATISFY A JUDGMENT BASED ON A CLAIM

AGAINST THE PARTNERSHIP;

(c) the partner has agreed that the creditor need not
exhaust partnership assets;

(@) a court grants permission to the judgment creditar
to levy execution against the assets of a partner based on a
finding that partnership assets subject to execution within
this state are clearly insufficient to satisfy the judgment,

that exhaustion of partnership assets is excessively
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burdensome, or that the grant of permissicen is an
appropriate exercise of the court's equitable powers; or
(e) liability is imposed on the partner by law or
contract independent of the existence of the partnership.
(5) This section applies to any partnership liability
or obligation resulting from a representation by a partner

or purported partner under 35-10-308(1) or (2).

Section 22. Section 35-10-308, MCA, is amended to read:

*35-10-308. Paréner—-by-estoppetr Purported partner. (1)

When If a person; by words speken-or-written or by conduct,

represents--himseif purports to be a partner or consents to

being represented by another repreaenting-him-to-anyone as a

partner in an-exiseing a partnership or with one or more

persons not actual partners, he the purported partner is

liable to any-such a person to whom sueh the representation

has--been is made if that person, whe-has relying on the

faith-of-such representation, given-credit-to enters into a

transaction with the actual or apparent purported
partnership, r--and--if-——he---has---made---snch IE the
representation, or--consented--to--its—-being gither by the

purported partner or by a person with the purported

partner's consent, i3 made in a public manner, he the

purpeorted partner is liable to suech a persony--whether—--the

representaticn--has--or—has-not-been-made-ar-communicated-to

such-person-sc-giving—credit-by-or-with-the-knewiedge-cf-the

-26- SB 46



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

S8 0045,/02

apparent-partner-making-the-representation-or-consenting--te

its--being--made wvho relies upon the purported partnership

even if the purported partner is not aware of being held out

as a_ partner to the claimant. When--a If partnership

liability results, he the purported partner 1is liable as

ehough--he if the purported partner were an-actuai-member-of

the-partnership a partner. When If no partnership liability

results, ke the purported partner is liable jointly and

severally with the any other personsy--if--anyy-—-so person
cocnsenting to the contract—-or representation as-to-inecur
iiabiiityr-otherwise-separatety.

(2) When If a person has-been is thus represented to be
a partner in an existing partnership or with one or more

persons not actual partners, he the purported partner is an

agent of the persons consenting tc sueh the representation
to bind them to the same extent and in the same manner as

though-he if the purported partner were a partner in-—faecty

with respect to persons who rely enter into transactions in

reliance upon the representaticon. Where If all of the
members partners of the existing partnership consent to the
representation, a partnership act or obligation results. =
but--in-aii-ether-cases-it-is-the-joint-act-or-obiigatrion-of

the-persen-acting-and-the-persons-censenting If fewer than

all of the partners of the existing partnership consent to

the representation, the person acting and the partners
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consenting to the representation are jointly and severally

liable.

(3) A person_is _not a partner in a partnership merely

because the perscn is named by another in a statement of

partnership authority.

(4) A person does not continue to be a partner merely

because of a failure to file a statement of dissociation or

to amend a statement of pattnership authority to indicate

the partner's dissociation from the partnership.”

Saction 23. Section 35-10-309, MCA, is amended to read:
%35-10~309. Liability of incoming partner. A person
admitted as a partner into an--exiseting a partnership is
liable for all the obligations of the partnership arising
incurred before his the person's admission as though—he-—had

been if the person were a partner when suech the obligations

were incurred, exeept-that-this but the liability shait may
be satisfied only out of partnership property.”
Section 24. section 35-10-401, MCA, is amended to read:
»35-10-401. Rules---determining Partner's rights and
duties of-partners. The~righta-and—dutiea-of—the—partnera—&n
reistion—to—the—partnership—shaii—be—deeerminedfusubjeet--to
any—ag!eeuent~betvecn—themr—by—the—fa}lewing—ruie51

{1) Baeh A partnership shall establish an account for

each partner. shaii—be~repaid-his—eantribnbions-—vhether—‘by

way--of-capitai-or-advances The partnership shall credit the
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account with an amount equal to the money plus the value of

any other property, net of the amount of any liabilities,

that the partner contributes to the partnership property and

the partner's share equatiy--in--the of the partnership

profits. and--surpius--remaining--after--aii--iiabtiiitiessy
inectuding--those--to--partners;——are--satisfied-—-and-—-mast

contribote--towards~-~the The partnership shall charge the

account with an amount equal to the money plus the value of

any other property, net of the amount of any liabilities,

distributed by the partnership to the partner and the

partner's share of the partnership losses.

{2} A partnership shall credit each partner's account

with an egual share of the partnership profits. A

partnership shall charge each partner with a share of the

partnership losses, whether of capital or octherwise
operating, sustained-by-the-partnership-according-te—his in

proportion to the partner's share in of the profits.

+24(3) %he A partnership muse shall indemnify every
each partner in-respect—of for payments reasonably made and
personal liabilities reasonably incurred by him the partner
in the ordinary and proper conduct of its the business of

the partnership or for the preservation of its business or

property.

433(4) A partnership shall repay a partner who, in aid

of the partnership, makes any a payment or advance beyond
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the amount of capital which--he the partner agreed to
contribute shaii-be-paid--interest——from--the--date--of-—the

payment-or—-advance,

t4+(5) A payment made by a partner shaii--reeeive

tnterest--on--the-capitat-contributed-by-him-onity that gives

rise to a partnership obligation under subsection (3) or (4)

constitutes a loan to the partnership. Interest accrues from

the date when-repayment-sheuid-be-made of the payment or

advance.

t53(6) Aii--partners-have Bach partner has equal rights

in the management and conduct of the partnership business.

{7) A partner may use or possess partnership property

only on behalf of the partnership.

+63({8) No A partner is not entitled to remuneration for

aceing--in services performed for the partnership business,
except that--a--surviving--partner——is—-entitied--—to for
reasonable compensation for his services rendered in winding

up the business of the partnership aéfairs.

t#3(%) Ne A perscn ean may become a member--of-a

partnership-without partner only with the consent of all the

partners,

t8)y(10) Any A difference arising as to a matter in the

ordinary matters—cennected-with-the course of business of a

partnership busatness may be decided by a majority of the

partners. 7y--but--ne An act in-ceontraventisn-of-any cutside
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the ordinary course of business of a partnership and an

amendment to the partnership agreement between-the-partners

may be dene-rightfuliy-—witheut undertaken only with the

consent of all the partners.

{11) This section does not affect the obligations of g

partnership to other persons under 35-10-301."

NEW SECTION, Section 25. bpistributions in kind. A
partner has no right to receive and may not be reqguired to
accept a distribution in kind.

Section 26. section 35-10-402, MCA, is amended to read:

"35-10-402. Partnership-—bhooks——-——-- inspection—~~righta

Partner's right to information. (1) Phe-partnership-beocks A

partnership shall be-keptr—subject-to-any-agreement—-between
the--partners;--at—-the--principat--ptace-of-busineas-of-the

partnershipy-and keep its books and records, if any, at its

chief executive office.

(2) A partnership every-partrer shall at-aii-times-have

provide partners and their agents and attorneys access to

its books and records. It shall provide former partners and

their aqents and attorneys access to books and records

pertaining to the period during which they were partners.

The right of access provides the opportunity to and-may

inspect and copy any--ef-—them books and records during

ordinary business hours. A partnership may impase a

reasonable charge, covering the costs of labor and material,
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for copies of documents Eurnished."®

Section 27. section 35-10-403, MCA, is amended to read:
*35-10-403. Duty of partners to render information.

Partnera--shati--render Each partner and the partnership, on

demand, shali furnish true--and--futi--information--ef--aii

thinga--affecting-the-partnersh:p tc any a partner or and to
the legal representative of any a deceased partner or of a

partner under legal disability, to the extent just and

reasonable, complete and accurate information concerning the

partnership.”
Section 28. section 35-10-405, MCA, is amended to read:
"35-10-405. Parener-—acecountable--as--a—-fiduetary-—for

benefit--derived--withsue--conaent Ceneral standards of

partner's conduct. (1) The only fiduciary duties a partner

owes to the partnership and the other partners are the duty

of loyalty and the duty of care set forth in this section.

t¥(2) Bvery--partner—-mnst A partner's duty of loyalty

to the partnership and the other partners is limited to the

following:
fa) to account to the partnership fsr-any-benefi+ and

hold as trustee for it any proefits property, profit, or

benefit derived:
{i} by him--withont--the-consent-of-the-other-partners
from-any--eransaction--connected--with—-the--formatien; the

partner in the conducty-er-iiquidatien and winding up of the
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partnership business; eor

{ii) from any a use or appropriation by him the partner

of tts partnership propertys; or

iii) from a use or appropriation of an opportunity

without the c¢consent of the other partners;

{b) to refrain from dealing with the partnership in the

conduct or winding up of the partnership business as or on

behalf of a party having an interest adverse to the

partnership without the consent of the other partners; and

{c¢) to refrain from competing with the partnership in

the conduct of partnership business before the dissolution

of the partnership without the consent of the other

partners.
{3) A partner's duty of loyalty may not be eliminated

by agreement, but the partners by agreement may identify

specific types or categories of activities that do not

violate the duty of loyalty, if not manifestly unreasonable.

(4) A partner's duty of care to the partnership and the

other partners in the conduct and winding up of the

partnership business is limited toc refraining from engaging

in grossly negligent or reckless conduct, intentional

misconduct, of a kXknowing violation cf law.

{S) A partner shall discharge the duties to the

partnership and the other partners under this chapter or

under the partnerghip aqreement and exercise any rights
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consistent with the obligation of good faith and fair

dealing. The obligation of good faith and fair dealing may

not be eliminated by agreement, but the partners by

agreement may determine the standards by which the

performance of the obligation is to be measured if the

standards are not manifestly unreasonable.

{6) A partner does not viclate a duty or obligation

under this chapter or under the partnership agreement merely

because the partner's conduct furthers the partner's own

interest. A partner may lend money to and transact other

business with the partnership. The rights and obligations of

a partner who lends money to or transacts businegs with the

partnership are the same as those of a person who is not a

partner, subject to other applicable law.

t23(7) This section applies aise to the-representatives
of--a--deceased--partner--engaged--in-the-itquidation-of—the

affairs-of a person winding up the partnership business as

the personal representatives or legal representative of the

last surviving partner as if the person were a partner.”

NEW SECTION. Saction 29. Partner's liability to
partnership. A partner is liable to the partnership for a
breach of the partﬁership agreement if there is a wviolation
of a duty to the partnership that causes harm to the
partnership.

NEW SECTION. Saction 30. Remedies of partnership and
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partners. (1) A partnership may maintain an action against a
partner for a breach of the partnership agreement or for the
violation of a duty to the partnership that causes harm to
the partnership.

{2) A partner may maintain an action against the
partnership or another partner for 1legal or eguitable
relief, including an accounting as to partnership business,
to enforce:

{a}) a right under the partnership agreement;

(b) a right under this chapter, including the
partner's:

(L) rights wunder 35-10-401 through 35-10-403 and
35-10-405;

(ii) right on dissociation to have the partner's
interest in the partnership purchased pursuant to [section
39]) or enforce any other right under [sections 36 through
38] or [sections 39 through 43); or

(iii) right to compel a dissolution and winding up of
the partnership business under [section 44] or enforce any
other right under ([sections 44 and 45], 35-10-602,
35-10-609, and [sections 48 through 51); or

{c) the rights and otherwise protect the interests of
the partner, including rights and interests arising
independent of the partnership relationship.

{3) The accrual of and any time limitation on a right
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of action for a remedy under this section is goverﬁed by
other law. A right to an accounting upon a dissolution and
winding up does not revive a claim barred by law.
Section 31. section 35-10-406, MCA, is amended to read:
"35-10-406. Rights--—and---duties—--of-—-partners—--when

Continuation of partnership econtinues beyond fixed definite

term or particular undertaking. (1) When If a partnership

for a fixed definite term or particular undertaking is

continued without an express agreement after the teemination

of-such expiration of the term or partientar completion of

the undertaking without-—-any-express-agreement, the rights
and duties of the partners remain the same as they were at

such--eermination the expiration or completion, so far as is

consistent with a partnership at will.
(2) A-continuation-of-the-business-by If the partners
or such those of them as who habitually acted therein in the

business during the term or undertaking continue the

business without any settlement or liquidation of the
partnership, affairs is-—-prima-——--facte--—evidence—--of-—-a

eontintation--cf--the--partnership they are presumed to have

agreed that the business will not be wound up."”

NEW SECTION. Section 32. partner's interest in

partnership property not transferable. A partner 1is not a
co-owner of partnership property and has no interest in

partnership property that can be transferred either
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voluntarily or involuntarily.

NEW SECTION. Section 33. Partner's transferable
interest in partnership. The only transferable interest of a
partner in the partnership is the partner's interest in

distributions. The interest is personal property.

NEW SECTICN. Section 34. Transfer of partner's
transferable interest. (1) A transfer, in whole or in part,
of a partner's transferable interest in the partnership:

(a) is permissible;

{b) does not by itself cause a dissolution and winding
up of the partnership business; and

(¢} does not, as against the other partners or the
partnership, entitle the transferee, during the continuance
of the partnership, to participate in the management or
conduct of the partnership business, to require access to
information concerning or an account of partnership
transactions, of to inspect or copy the partnership books or
records.

{2) A transferee of a partner's transferable interest
in the partnership has a right:

{a) to receive, in accordance with the transfer,
distributions to which the transferor would otherwise be
entitled;

(b} to receive the net amount otherwise distributable

to the transferor upon the dissolution and winding up of the
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partnership business; and

(¢) to seek under [section 44(6)} a judicial
determination that it is egquitable to wind up the
partnership business.

(1) In a dissolution and winding up, a transferee is
entitled to receive an accounting only from the date of the
last account agreed to by all of the partners.

{4) Upon transfer, the transferor retains the rights
and duties of a partner other than the interest in
distributions transferred.

{5%) Until receipt of notice of a transfer, a
partnership bhas no duty to give effect to the transferee's

rights under this section.
Section 35. section 35-10-505, MCA, is amended to read:
"35-10-505. Partner's transferable interest subject to
charqging order. (1) On due application te-a-competent-—-court
by amy a Jjudgment creditor of a partner or partner's
transferee, the a court which-entered-the--judgmentr--ordery

or--decree-or-any-other-court having jurisdiction may charge

the transferable interest of the debtor partner with-payment

of-the-unsatisfied-amount-of-sneh or transferee to satisfy

the Jjudgment. debt-with-interese-thereon-and The court may
then-or-tater appoint a receiver cof his the debtor's share
of the profits-and-ef-any-other-meney distributions due or

to £#ait become due to him the debtor in respect of the
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partnership and make all other orders, directions, accounts,
and inquiries which the debtor partner might have made or
which the circumstances of the case may require.

{2} A charging order constitutes a lien on the judgment

debtor's transferable interest in the partnership, The court

may order a foreclosure of the interest subject to the

charging order at any time and upon conditions it considers

appropriate. The purchaser at the foreclosure sale has the

rights of a transferee.

t2¥(3) ®he At any time before foreclosure, an interest

charged may be redeemed at-any-time-before--ferecitosure--ary
in--ease--of--a--ante--being--directed--by-the-court;-may-be
purehased-without-thereby-caunsing-a-disseintion:

{(a) by the judgment debtor:

ta¥y(b) with separate property other than partnership

property, by any cne or more of the other partners; or
tb¥{c) with partnership property, by any one or more of
the other partners with the consent of all the partners
whose interests are not so charged er-seid.
t37{4) Nething-in-this This chapter shali--be--heid--te
does not deprive a partner of his a righty-tf-anyr under the

exemption laws as-regards—his with respect to the partner’'s

interest in the partnership.

{5} This section provides the exclusive remedy by which

a judgment creditor of a partner or partner's transferee may
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satisfy a judgment out of the judgment debtor's transferable

interest in the partnership.”

NEW SECTION. Section 36. Events causing partner's
dissociation. A partner is dissociated from a partnership
upon:

(1) receipt by the partnership of notice of ' the
partner's express will to withdraw as a partner or upon any
later date specified in the notice;

(2) an event agreed to in the partnership agreement as
causing the partner's dissociation;

{3) the partner's expulsion pursuant to the partnership
agreement ;

(4) the partner's expulsion by the unanimous vote of
the other partners if:

{a) it is unlawful to carry on the partnership business
with that partner;

{b) there has been a transfer of all or substantially
all of that partner's transferable interest in the
partnership, other than a transfer for security purposes or
a court order charging the partner's interest that has not
been foreclosed;

[c) within 90 days after the partnership notifies a
corporate partner that it will be expelled because it has
filed a certificate of dissolution or the egquivalent, its

charter has been revoked, or its right to conduct business
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has been suspended by the jurisdiction of its incorporation,
there is no revocation of the certificate of dissclution or
no reinstatement of its charter or its right to conduct
business; or

{d) a partnership that is a partner has been dissclved
and its business is being wound up;

{5) the partner's expulsion by judicial decree, made on
application by the partnership or ancther partner, because:

fay the partner engaged in wrongful conduct that
adversely and materially affected the partnership business;

(b) the partner willfully or persistently committed a
material breach of the partnership agreement or of a duty
owed to the partnership or the other partners under
35-10-405; or

(¢) the partner engaged in conduct relating to the
partnership business that made it not reasonably practicable
to carry on the business in partnership with that partner;

(6) the partner:

(a) becoming a debtor in bankruptcy;

{(b) executing an assignment for the benefit of
creditors;

{c) seeking, consenting to, or acquiescing in the
appointment of a trustee, receiver, or liquidator of that
partner or of all or substantially all of that partner's

property; or
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{d) failing within 90 days after the appointment to
have wvacated or stayed the appointment of a trustee,
receiver, or liquidator of the partner or of all or
substantially all of the partner's property obtained without
the partner's consent or acquiescence or failing within 90
days after the expiration of a stay to have the appointment
vacated;

{(7) in the case of a partner who is an individual:

(a) the partner's death;

(b) the appointment of a guardian or general
conservator for the partner; or

{c) a judicial determination that the partner has
otherwise become incapable of performing the partner's
duties under the partnership agreement;

(8) in the case of a partner that is a trust or is
acting as a partner by virtue of being a trustee of a trust,
distribution of the trust's entire transferable interest in
the partnership, but not merely by reason of the
substitution of a successor trustee;

(%) in the case of a partner that -is an estate or is
acting as a4 partner by virtue of being a personal
representative of an estate, distribution of the estate's
entire transterable interest in the partnership, but not

merely by reason of the substitution of a successor personal

representative; or
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(10) termination of a partner who is not an individual,

partnership, corporation, trust, or estate.

NEW SECTION. Section 37. Partner's wrongEul
dissociation. (1) A partner's dissociation is wrongful only
if;

{a) it is in breach of an express provision of the
partnership agreement; or

(b) in the case of a partnership for a definite term or
particular undertaking, before the expiration of the term or
the completion of the undertaking:

{i) the partner withdraws by express will, unless the
withdrawal follows the dissociation of another partner and
results in a right to dissolve the partnership under
[section 44(2){a}};

{ii) the partner is expelled by judicial decree under
[section 36(S5)]}; or

(iii) a partner, who is not an individual, a trust other
than a business trust, or an estate, is expelled or

otherwise dissociated because the entity willfully dissolved

‘or terminated.

(2) A partner who wrongfully dissociates is 1ljable to
the partnership and to the other partners for damages caused
by the dissociation. That liability is in additicn to any
other liability of the partner to the partnership or to the

other partners.
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NEW SECTION. Section 3B. Effect of partner‘s
dissociation. (1) If a partner's disscociation results in a
dissclution and winding up of the partanership business,
{sections 44 and 45}, 35-10-602, 35-10-609, and [sections 48
through 51) apply; otherwise [sections 35 through 43] apply.

(2) Upon a partner’s dissociation:

(a) the partner's right to participate in the
management and conduct of the partnership business
terminates, except as provided in 35-10-609;

(b) the partner's duty of loyalty under 35-10-405(2)(¢c)
terminates; and

(c) the partner's duty of loyalty under 35-10-405(2)(a}
and (2){b) and duty of care under 35-10-405(4) continue only
with regard to matters arising or events occurring before

the dissociation.

NEW SECTION. Section 39. Purchase of dissociated
partner's interest. (1) If a partner is dissociated from a
partnership without resulting in a dissolution and winding
up of the partnership business under [section 44], the
partnership shall cause the dissociated partner's interest
in the partnership to be purchased for a buyout price
determined pursuant to suhsection {2}.

(2) ({a) The buyout price of a dissociated partner's

interest is the amount that would have been distributable to

the dissocciating partner under (section S1(2)] if on the

-44- SB 46



[+ N I -

10
11
12
13
14
15
16
17
1B
19
20
21
22
23
24

25

SB 0046/02

date of dissociation the assets of the partnership were sold
at a price equal to the greater of:

{i) the liquidation value; or

(ii) the value based on a sale of the entire business as
a going concern without the dissociated partner and the
partnership were wound up as of that date.

(b} In either case, the selling price of the
partnership assets must be determined on the basis of the
amount that would be paid by a willing buyer to a willing
seller, neither being under any compulsion to buy or sell,
and with knowledge of all relevant facts, Interest must be
paid from the date of dissociation to the date of payment.

({3) Damages for wrongful dissociation under ([section
37{2)] and all other amounts owing, whether or not presently
due, from the dissociated partner to the partnership must be
offset against the buyout price. Interest must be paid from
the date the amount owed becomes due to the date of payment.

(4) A partnership shall indemnify a dissociated partner
against all partnership liabilities incurred before the
dissociation, except liabilities then unknown to the
partnership, and against all partnership 1liabilities
incurred after the dissaciation, except liabilities incurred
by an act of the dissociated partner under {section 40]. For
purposes of this subsection, a 1liability not known to a

partner other than the dissociated partner is not known to

-45- SB 46

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0046/02

the partnership.

{5} If no agreement for the purchase of a dissociated
partner's interest is reached within 120 days after a
written demand for payment, the partnership shall pay or
cause to be paid in cash to the dissociated partner the
amount the partnership estimates to be the buyout price and
accrued interest, reduced by any offsets and accrued
interest under subsection (3).

(6) If a deferred payment is authorized under
subsection (B), the partnership may tender a written offer
to pay the amount it estimates to be the buyout price and
accrued interest, reduced by any offsets under subsection
(3), stating the time of payment, the amount and type of
security for payment, and the other terms and conditions of
the obligation.

{(?7) The payment or tender required by subsection (5) or
{6) must be accompanied by the following:

(a) a statement of partnership assets and 1liabilities
as of the date of dissociation;

(b) the latest available partnership balance sheet and
income statement, if any;

(¢) an explanation of how the estimated amount of the
payment was calculated; and

(d) written notice that the payment is in Eull

satisfaction of the obligation to purchase unless, within
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120 days after the written notice, the dissociated partner
commences an action to determine the buyout price, any
offsets under subsection (3}, or other terms of the
obligation to purchasa.

(B) A partner who wrongfully dissociates befote the
expiration of a definite term or the completion of a
particular undertaking is not entitled to payment of any
portion of the buyout price until the expiration of the term
or completion of the undertaking unless the partner
establishes to the satisfaction of the court that earlier
payment will not cause undue hardship to the business of the
partnership. A deferred payment must be adequately secured
and bear interest.

{9) A dissociated partner may maintain an action
against the partnership, pursuant to [section 30(2)(b){ii}].,
to determine the buyout price of that partner's interest,
any offsets under subsection (3), or other terms of the
obligation to purchase. The action must be commenced within
120 days after the partnership has tendered payment or an
cffer to pay or within 1 year after written demand for
payment if no payment or offer to pay is tendered. The court
shall determine the buyout price of the dissociated
partner's interest, any offset due under subsection (3), and
accrued interest, and enter judgment for any additional

payment or refund. If deferred payment is authorized under
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subsection (8), the court shall alsc determine the security
for payment and other terms of the obligation to purchase.
The court may assess reasanable attorney fees and the fees
and expenses of appraisers or other experts for a party to
the action, in amounts the court finds eguitable, against a
party that the court finds acted arbitrarily, vexatiously,
or not in good faith. The finding may be based on the
partnership's failure to tender payment or an offer to pay
ar to comply with the requirementg of subsection (7).

NEW SECTION. Section 40. bissociated partner's power
to bind partnership -- liability to partnership. {1) For 2
years after a partner dissociates without resulting in a
dissolution and winding up of the partnership business, the
partnership, including a surviving partnership under
[sections 52 through 58], is bound by an act o¢f the
dissociated partner that would have bound the partnership
under 35-10-301 before dissociation if the other party to
the transaction:

fa) reascnably believed when entering the transaction
that the dissociated partner was a partner at that time;

{b)} did not have notice of the partner's dissociation;
and

{c) is not considered to have had knowledge under
[section 17(5)) or notice under [section 42].

{2) A dissociated partner is liable to the partnership
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for any loss caused to the partnership arising from an
cbligation incurred by the dissociated partner after
dissociation and for which the partnership is liable under

subsection {1}.

NEW SECTION. Section 41. bissociated partner's
liability to other persons. (1) A partner‘'s dissociation
does not of itself discharge the partner's liability for a
partnership obligation incurred before dissociation. A
dissociated partner is not liable for a partnership
obligation incurred after dissociation except as provided in
subsection (2}).

(2) A partner who diésociates without resulting in a
dissolution and winding up of the partnership business is
liable as a partner to the other party in a transaction
entered into by the partnership or a surviving partnership
under ([sections 52 through 58] within 2 years after the
partner's dissociation cnly if the other party to the
transaction:

(a) reasonably believed when entering the transaction
that the dissociated partner was a partner at that time;

(b) did not have notice of the partner's dissociation;
and

{c) is not considered to have had knowledge under
[section 17(5)]) or notice under [section 42].

{3) By agreement with the partnership creditor and the
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partners continuing the business, a dissociated partner may
be released from liability for a partnership obligation.

(4) A dissociated partner is released from liability
for a partnership obligation if a partnership creditor, with
notice of the partner's dissociation but without the
partner's consent, agrees to a material alteration in the
nature or time of payment of a partnership obligation.

NEW SECTION. Section 42. statement of dissociation.
{1) A dissociated partner or the partnership may file a
statement of dissociation stating the name of the
partnership and that the partner is dissociated from the
partnership.

(2) A statement of dissociation is a limitation on the
authority.of a dissociated partner for the purposes of
[section 17(4) and (5)].

(3) For the purposes of 35-10-301 and [sections 40 and
41(2}), a person not a partner is considered to have notice
of the dissociation 90 days after the statement of

dissociation is filed.

NEW SECTION. Section 43. continued use of partnership
name. Continued use of a partnership name or a dissociated
partner's name as part of the partnership by the partners
continuing the business does not of itself make the
dissocliated partner liable for an obligation of the partners

or the partnership continuing the business.
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NEW SECTION. Section 44. Bvents causing dQissolution
and winding up of partnership business. Except as provided
in [section 45], a partnership is dissclved and its business
must be wound up only upon:

(1) receipt by a partnership at will of notice from a
partner, other than a partner who 1is dissociated under
{section 36(2) through (10)}, of that partner's express will
to withdraw as a partner or upon any later date specified in
the notice;

{2) in a partnership for a definite term or particular
undertaking:

(a) within 90 days after a partner's wrongful
dissociation under (section 37} cor a partner's A&issociation
by death or otherwise under [section 36(6) through (10}],
receipt by the partnership of notice from another partner of
that partner's express will to withdraw as a partner;

(b) the express will of all the partners; or

{c) the expiration of the term or the completicon of the
undertaking unless all the partners agree to continue the
business, in which case the partnership agreement is
considered amended retroactively to provide that the
expiration or completion does not result in the dissclution
and winding up of the partnership business;

{3} an event agreed to in the partnership agreement

resulting in the winding up of the partnership business
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unless all the partners agree to continue the business, in
which case the partnership agreement is considered amended
retroactively to provide that the event does not result in
the dissolution and winding up of the partnership business;

(4) an event that makes it wunlawful for all or
substantially all of the business of the partnership to be
continued, but a cure of illegality within 90 days after
notice to the partnership of the event is effective
retroactively to the date of the event for purposes of this
section;

{5) a judicial decree, issued upon application by a
partner, that:

(a) the economic purpose of the partnership is likely
to be unreasonably frustrated;

(b) another partner has engaged in conduct relating to
the partnership business that makes it not reasonably
practicable tec carry on the business in partnership with
that partner; or

{c) it is not otherwise reasonably practicable to carry
on the partnership business in conformity with the
partnership agreement; or

{6} a Jjudicial decree, issued upon application by a
transferee of a partner's transferable interest, that it is
equitable to wind up the partnership business:

{a) if the partnership was for a definite term or
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particular undertaking at the time of the transfer or entry
of the charging order that gave rise to the transfer, after
the expiration of the term or completion of the undertaking;
or

{b} if the partnership was a partnership at will at the
time of the transfer or entry of the charging order that

gave rise to the transfer, at any time.

NEW SECTION. Section 45. bDissolution deferred ninety
days. (1) Except as provided in subsection (2), a
partnership of more than two perscns is not dissolved until
90 days after receipt by the partnership of notice from a
partner under [section 44{1) or (2){a)]l, and its business
may be continued until that date as if no notice were
received. Before that date, the partner who gave the notice
may waive the right to have the partnership business wound
up. If there is no waiver before that date, the partnership
is dissolved and its business must be wound up.

{2) A partnership may be dissolved at any time during
the 90-day pericd and its busineses wound up, by the express
will of at least half of the other partners.

(3) After receipt by the partnership of notice from a
partner under tsection 44{1) or (2)(a)], the partner who
gave the notice:

(a) has no rights in the management and conduct of the

partnership business if it is continued under subsection (1)
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but may participate in winding up the business under
35-10-609 if the partnership is dissclved on or befcre the
expiration of the 90-day period pursuant to subsection (1)
or {2);

(b) 1is 1liable for obligations incurred during the
period only to the extent a dissociated partner would be
liable wunder [section 40(2) or 41(2)]) but is not liabie for
contributions for and must be indemnified by the other
partners against any partnership 1liability incurred by
another partner ta the extent the 1liability is not
appropriate for winding up the partnership business; and

(c) must be credited with the partner's share of any
profit earned during the period and may be charged with the
partner's share of any loss incurred during the period but

only to the extent of profits crédited for the period.
Section 46. section 35-10-602, MCA, is amended to read:
*35-10-602. Partnership not--terminated--by continues

after dissolution. ©n-dissolutien-the A partnership is-net

terminated-but continues after dissolution until the winding

up of partnership-affaters its business is completed, at

which time the partnership is terminated."

Section 47. Section 35-10-609, MCA, is amended to read:

"35-10~609. Right to wind up partnership business. (1)

Uniens-otherwine-agreedy-the-partners After dissolution, a

partner who have has not wrongfully disseived--the
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partnership--or--the--iegai--representative--of---the---iast
surviving--partnery--not-—bankrupt;-—-has--the--right-to-wind

dissociated may participate in winding up the--partnership

affates the partnership's business, but on application ofs

Howevery; any partner, hé¢s partner's legal representative, or

his-assignee transferee, the district court, upon for good

cause shown, may obtain order judicial supervision of the

winding up by-the-court.

{2) The legal representative of the last surviving

partner may wind up a partnership's business.

(3) A person winding up a partnership's business may

preserve the partnership business or property as a going

concern for a reasonable time; prosecute and defend actioas

and proceedings, whether civil, criminal, or administrative;

gettle and clese the partnership's business; dispose of and

transfer the pactnership's property; discharge the

partnership's liabilities; distribute the assets of the

partnership pursuant to [section 51]; settle disputes hy

mediation or arbitration; and perform other necessary acts."

NEW SECTION. Section 4B. Partner's power to bind
partnership after dissoclution. Subject to {section 49}, a

partnership is bound by a partner's act after dissolution

that:

{l) is appropriate for winding up the partnership

business; or
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{2) would bhave bound the partnership under 35-10-301
before dissolution if the other party to the transaction did
not have notice of the dissclution.

NEW SECTION. Section 49. statement of dissolution. (1)
After dissolution, a partner who has not wrongfully
dissociated may file a statement of dissolution stating the
name of the partnership and that the partnership has
dissolved and is winding up its business.

(2) A statement of dissclution cancels a fFiled
statement of partnership authority for the purposes of
[section 17(4)) and is a limitation on authority for the
purposes of [section 17(5)}.

(3) For the purposes of 35-10-301 and [section 48], a
person not a partner is considered to have notice of the
dissolution and the limitation on the partners' authority as
a result of the statement of dissolution 90 days after it is
filed.

(4) After filing and, Iif appropriate, recording a
statement of dissclution, the dissolved partnership may file
and, if appropriate, record a statement of partnership
authority thst will operate with respect tc a person not a
partner as provided in [section 17(4) and (5)] in any
transaction, whether or not the transaction is appropriate

for winding up the partnership business.

NEW SECTioN. Section 50. Partner's liability to other
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partners after dissolution. (1) Except as provided in
[section 45(3)¢{b}] and subsection (2) of this section, after
dissolution a partner is liable to the other partners for
the partner's share of any partnership liability incurred
under [section 48].

{(2) A partner who, with knowledge of the winding up,
incurs a partnership liability under {section 48(2)] by an
act that is not appropriate for winding up the partnership
business is liable to the partnership for any loss caused to

the partnership arising from the liability.

NEW SECTION. Saction 51. Settlement of accounts among
partners. (l) In winding up a partnership's business, the
assets of the partnership must be applied to discharge its
obligations to creditors, including partners who are
creditors, Any surplus must be applied to pay in cash the
net amount distributable to partners in accordance with
their right to distributions pursuant to subsection (2).

{2) Each partner is entitled to a settlement of all
partnership accounts upon winding up the partnership
busineas. In settling accounts among the partners, the
profits and losses that result from the liguidation of the
pactnership assets must be credited and charged to the
partners' accounts., The partnership shall make a
distribution to a partner in an amount equal to that

artner's sitive ACCOUNT balance. A partner shall
P po ALCOUNT
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contribute to the partnership an amount equal to that
partner's negative balance.

(3) To the extent not taken into account in settling
the accounts among partners pursuant to subsection (2), each
partner shall contribute, in the proportion in which the
partner shares partnership losses, the amount necessary to
satisfy partnership obligations. If a partner fails to
contribute, the other partners shall contribute, in the
proportions in which the partners share partnership losses,
the additional amount necessary to satisfy the partnership
obligations. A partner or a partner's legal representative
may recover from the other partners any contributions the
partner makes to the extent the amount contributed exceeds
that partner's share of the partnership obligations.

(4) The estate of a deceased partner is liable for the
partner's obligation to contribute to the partnership.

{5) An assignee for the benefit of creditors of a
partnership or a partner, or a person appointed by a court
to represent creditoras of a partnership or a partner, may
enforce a partner's obligation to contribute to the
partnership.

NEW SECTION. Section 52. conversion of partnership to
limited partnership. (1) A partnership may be converted to a
limited partnership pursuant to this section.

{2) The terms and conditions of a conversion of a
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partnership te a limited partnership must be approved by all
the partners or by a number or percentage specified for
conversion in the partnership agreement.

{3) After the conversion is approved by the partners,
the partnership shall file a certificate of limited
partnership that satisfies the requirements of 35-12-601 and
includes:

{a} a statement that the partnership was converted to a
limited partnership from a partnership;

(b) its former name; and

(c) a statement of the number of votes cast by the
partners for and against the conversion and, if the vote is
less than unanimous, the number or percentage required to
approve the conversion under the partnership agreement.

(4} The convergion takes effect when the certificate of
limited partnership is filed or at any later date specified
in the certificate.

{5) A partner who becomes a limited partner as a result
cof the conversion remains liable as a partner for an
obligation incurred by the partnership before the conversion
takes effect, If the other party to a transaction with the
limited partnership reasonably believes when entering the
transaction that the limited partner is a general partner,
the partner is liable for an obligation incurred by the

limited partnership within 90 days after the conversion
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rakes effect. The partner's 1liability for all other
obligations of the limited partnership incurred after the
conversion takes effect is that of a limited partner as
provided in Title 35, chapter 12.

NEW SECTION. Section 53. converaion of limited
partnership to partmership. {(l) A limited partnership may be
converted to a partqership pursuant to this section.

{2) Notwithstanding a provision to the contrary in a
limited partnership agreement, the terms and conditions of a
conversion of a limited partnership to a partnership must be
approved by all the partners.

{(3) After the conversion is approved by the partners,
the limited partnership shall cancel its certificate of
limited partnership pursuant to 35-12-603.

{(4) The conversion takes effect when the certificate of
limited partnership is canceled.

(S) A limited partner who becomes a partner as a result
of the conversion remains liable only as a limited partner
for an obligation incurred by the limited partnership before
the conversion takes effect. The limited partner is liable
as a partner for an cbligation of the partnership incurred

after the conversion takes effect.

NEW SECTION. Section 54, Effect of conversion -—
entity unchanged. (1) A partnership or 1limited partnership

that has been converted pursuant to [section 52 or 53) is
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for all purposes the same entity that existed before the
conversion.

(2) When a conversion takes effect:

(a) all property owned by the converting partnership or
limited partnership remains vested in the converted entity;

{b) all cbligations of the converting partnership or
limited partnership continue as obligations of the converted
entity; and

{¢) an action or proceeding pending against the
canverting partnership or limited partnership may be
continued as if the conversion had not occurred.

NEW SECTION. Section 55. Merger of partmerships. (1)
Pursuant to a plan of merger approved as provided in
subsection (3), a partnership may be merged with one or more
partnerships or limited partnerships.

{2) The plan of merger must set forth:

{a) the name of each partnership or limited partnership
that is a party to the merger;

(b) the name of the surviving entity into which the
other partnerships or limited partnerships will merge;

(c} whether the surviving entity is a partnership or a
limited partnership and the status of each partner;

{d) the terms and conditions of the merger;

(e) the manner and basis of converting the interests of

each party to the merger into interests or obligations of
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the surviving entity or into money or other property in
whole or part; and

{f} the street address of the surviving entity's chief
executive office.

{3) The plan of merger must be approved:

{a) in the case of a partnership that is a party to the
merger, by all the partners or a number or percentage
specified for merger in the partnership agreement; and

{b) in the case of a limited partnership that 1is a
party to the merger, by the wvote required for approval of a
merger by the law of the state or foreign Jjurisdiction in
which the limited partnership is organized and, in the
absence of such specifically applicable law, by all the
partners, notwithstanding a provision to the contrary in the
partnership agreement.

{(4) After a plan of merger is approved and before the
merger takes effect, the plan may be amended or abandoned as
provided in the plan.

(5) The merger takes effect on the latest of:

(a}) the approval of the plan of merger by all parties
to the merger, as provided in subsection (3);

(b) the (filing of all documents required by law to be
filed as a condition to the effectiveness of the merger; or

(c} any effective date specified in the plan of merger.

NEW SECTION. Section 56. Effect of merger. (1) When a
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merger takes effect:

(a) every partnership or limited pargnership that is a
party to the merger other than the surviving entity ceases
to exist;

{b) all property owned by each of the merged
partnerships or limited partnerships vests in the surviving
entity;

(¢) all obligations of every partnership or limited
partnership that is a party to the merger become the
obligationa of the surviving entity; and

(d) an action or proceeding pending against a
partnership or limited partnership that is a party to the
merger may be continued as if the merger had not occurred or
the surviving entity may be substituted as a party to the
action or proceeding.

(2) The secretary of state is the agent for service of
process in an action or proceeding against a surviving
foreign partnership or limited partnership to enforce an
obligation of a domestic partnership or limited partnership
that is a party tc a merger. The surviving entity shall
promptly notify the secretary of state of the mailing
address of its chief executive office and of any change of
address. Upon receipt of process, the secretary of state
shall mail a copy of the process to the surviving foreign

partnership or limited partnership.
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(3) A partner of the surviving partnership or limited
partnership is liable for:

(a) all obligations of a party to the merger for which
the partner was personally liable before the merger;

(b) all other obligations of the surviving entity
incurred before the merger by a party to the merger, but
those obligations may be satisfied only out of property of
that entity; and

(c) all obligations of the surviving entity incurred
after the merger takes effect.

(4) IEf the obligations incurred before the merger by a
party to the merger are not satisfied out of the property of
the surviving partnership or limited partnership, the
partners of that party immediately before the effective date
of the merger shall contribute the amount necessary to
satisfy that party's obligations to the surviving entity in
the manner provided in [section 51(3)] as if the merged
party were dissolved.

{5) A partner of a party to a merger who does not
become a partner of the surviving partnership or limited
partnership is dissociated from the entity, of which that
partner was a partner, as of the date the merger takes
effect. The surviving entity shall cause the partner's
interest in the entity to be purchased under [section 39].

The surviving entity is bound under [section 40] by an act
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of a partner dissociated under this subsection, and the
partner is liable under [section 41] for transactions
entered into by the surviving entity after the merger takes

effect.

NEW SECTION. Section 57. statement of merger. (1)
After a merger, the surviving partnership or 1limited
partnership may file a statement that one or more
partnerships or limited partnerships have merged into the
surviving entity.

{2) A statement of merger must contain:

{a) the name of each partnership or limited partnership
that is a party to the merger;

{b) the name of the surviving entity into which the
other partnerships or limited partnerships were merged;

(¢} the street address of the surviving entity's chief
executive office and of an office in this state, if any; and

(4) whether the surviving entity is a partnership or
limited partnership.

(3) Except as provided in subsection (4}, for the
purposes of 35-10-302, property of the surviving partnership
or limited partnership that before the merger was held in
the name of another party to the merger is property held in
the name of the surviving entity upon filing a statement of
merger.

{(4) PFor the purposes of 35-10-302, real property of the
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surviving partnership or limited partnership that before the
merger was held in the name of another party to the merger
is property held in the name of the surviving entity upon
recording a certified copy of the statement of merger in the
office for recording transfers of that real property.

(5) A filed and, if appropriate, recorded statement of
merger that is executed and declared to be accurate pursuant
ta [section 6], that states the name of a partnership or
limited partnership that is a party to the merger in whose
name property was held before the merger, and that states
the name of the surviving entity but that does not contain
all of the other information required by subsection (2)
operates with respect to the partnerships or limited
partnerships named to the extent provided in subsections (3)
and (4}).

NEW SECTION. Section 58. MNonexclusive. [Sections 52
through 57] are not exclusive, Partnerships or limited
partnerships may be converted or merged in any other manner

provided by law.
Section 59. Section 31-2-106, MCA, is amended to read:
“31-2-106. Exempt property —- bankruptcy proceeding. Ne
An individual may not exempt from the property of the estate
in any bankruptcy proceeding the property specified in 11
U.s.C. 522(d). An individual may exempt from the property of

the estate in any bankruptcy proceeding:
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(1) that property exempt from execution of judgment as
provided in 19-3-105, 19-4-706, 19-5-704, 19-6-705,

1%-7-7405, 19-8-805, 19-9-1006, 19-10-504, 19-11-612,
19-13-1004, 15-21-212, Title 25, <chapter 13, part 6
33-7-522, 33-15-512 through 33-15-514, 35-18-5827
39-51-3105, 39-71-743, 39-73-110, 53-2-607, 53-9-129, Title
70, chapter 32, and B0-2-245;

(2) the individual's right to receive unemployment
compensation and unemployment benefits; and

{1) the individual's right to receive benefits from or
interest in a private or governmental retirement, pension,
stock bonus, profit-sharing, annuity, or similar plan or
contract on account of illness, disability, death, age, or
length of service, excluding that portion of contributions
made by the individual within 1 year before the filing of
the petition in bankruptcy which exceeds 15% of the
individual's gross income for that l-year period, unless:

(a) the plan or contract was established by or wunder
the auspices of an insider that employed the individual at
the time the individual®s rights under the plan or contract
arose;

(b) the benefit is paid on account of age or length cof
service; and

{(c) the plan or contract does not gqualify under section

401(a), 403({a), 403(b), 40B, or 409 of the Internal Revenue
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Code of 1954 (26 U.S.C. 401(a), 403(b), 408, or 409)."
NEW SECTION. Section 60. Repealer. Sections 35-10-303,

35-10-304, 35-10-306, 35-10-404, 35-10-501, 35-10-502,

35-10-503, 35-10-504, 35-10-507, 35-10-601, 35-10-603,

35-10-604, 35-10-605, 35-10-606, 35-10-607, 35-10-608,
35-10-610, 35-10-611, 35-10-612, 35-10-613, 35-10-614, and

35-10-615, MCA, are repealed.

NEW SECTION. Section 61. codification instruction.
{Sections 4, 6 through 10, 14, 17, 18, 21, 25, 29, 30, 32
through 34, 36 through 45, and 48 through 58] are intended
to be codified as an integral part of Title 35, chapter 10,
and the provisions of Title 35, chapter 10, apply to
{sections 4, 6 through lo0, 14, 17, 18, 21, 25, 29, 30, 32

through 34, 36 through 45, and 48 through 58].

NEW SECTION. Section 62. Severability. If a part of
[this act) is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act) is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are

severable from the invalid applications.

NEW SECTION. Section 83. aApplication to existing
relationships. (1) Except as otherwise provided in this
section, [this act] applies to all partnerships in existence
on Qctober 1, 1993, that were formed under Title 35, chapter

10, or aany other predecessor law providing for the
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formation, operation, and liquidation of partnerships.

(2) ([(This act]) does not impair the obligations of a
contract existing on October 1, 1993, or affect an action or
proceeding begun or right accrued before October 1, 1993.

(3) A judgment against a partnership or a partner in an
action commenced before October 1, 1993, may be enforced in
the same manner as a judgment rendered before October 1,
1993.

-End-
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Section 1. Section 35-10-102, MCA, is amended to read:

®35-10-102. Definitiona. In this chapter, the following
definitions apply:

(1) 'Bgnkrupe'—-ineiudea-—banhrupt-—under--the--?ederei
Bankruptcy-Act-or-inacivent-under-any-state-insetvenecy-acexr

¢2% "Business"™ includes every trade, occup;tion, or
profession.

t3)--%Eonveyaneet--inciudes--every--assignmenty---ieasery
mortqager;-or-encumbrances

t4y--%Eonreci--includes--every—-teunrt--and--judge--having

jurisdiection-in-the-casex

{2) “Debtor in bankruptcy” means a person who is the

{a) an order for relief under Title 11 of the United

States Code or a_comparable order under a successor statute

of general application; or

(b) a comparable order under state law governing

insclvency.

(3} "Distribution" means a transfer of money or other

......... T S
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LAW CONCERNING PARTNERSHIPS; REVISING PROVISIONS GOVERNING
PARTNERSHIP PROPERTY; HREVISING THE RELATIONSHIP DETWEEN
PARTNERS AND PERSONS DEALING WITH THE PARTNERSHIP; REVISING
THE RELATIONSHIP OF PARTNERS TO TEE PARTNERSHIP AND TO OTHER
PARTNERS; REVISING THE LAW CONCERNING TRANSFEREES AND
CREDITORS OF PARTNERS; PROVIDING FOR A PARTNRER'S
DISSOCIATION; REVISING THE LAW ON WINDING UP A PARTNERSHIP'S
BUSINESS; PROVIDING FOR MERGERS AND CONSOLIDATIONS OF
PARTNERSHIPS;

AMENDING SECTIONS 31-2-106, 15-10-102,

3s-10-103, 35-10-104, 35-10-105, 35-10-201, 35-10-202,

35-10-203, 35-16-301, 35-10-302, 35-10-301, 35-10-1305,

35-10-307, 15-10-308, 35-10-309, 35-10-401, 35-10-402,
15-10-403, 35-10-405, 35-10-406, 35-10-505, 25-10-602, AND
35~-10-609, MCA; AND REPEALING SECTIONS 35-10-303, 35-10-304,
35-10-306,

315-10-404, 35-10-501, 35-10-502, 35-10-503,

315-10-504, 35-10-507, 35-10-601, 35-10-603, 35-10-604,

35-10-605, 35-10-606, 35-10-607, 35-10-608, 35-10-610,
35-10-611., 35-10-612, 35-10-613, 35-10-614, AND 35-1(3-615,

MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

é/mﬂu Lawisivtiva Councl

v ® &N oo
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SB 0046/02

Section 1. Section 35-10-102, MCA, is amended to read:

*35-10-102. Definltions. In this chapter, the following
definitions apply:

(1} "Bankenpt®--incindes--bankrupt--under--the-—-Federal
Bankruptey-Ack-er-insolvent-under-any-scate-inselvency-acts

+23 “Business"™ includes every trade, occupation, or
prefession.

t3}--"€Eonveyancer--includen--every--assignment;---tease;
mortgage;-or-encumbrances

fl}—-'eeurt'——inéiudes--ever1—~eourt--and-—judge--hav*ag
jurisdietion-in-the-cases

{2} "Debtor in bankruptcy"” means a person who is the

subject of:

{a) an order for relief under Title 11 of the United

States Code or a comparable order under a successor statute

of general application; or

{(b) a comparable order under state law governing

insolvency.

THERE ARE NO CHANGES IN THIS BILL
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