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SENATE BILL NO. 45 

INTRODUCED BY KEATING 

BY REQUEST OF THE BOARD OF MORTICIANS 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE 

LICENSING AND REGULATION OF CREMATORIUMS, CREMATORY 

OPERATORS, AND CREMATORY TECHNICIANS: RENAMING THE BOARD OF 

MORTICIANS AS THE BOARD OF FUNERAL SERVICE; PROVIDING FOR A 

CREMATORY EMPLOYEE MEMBER OF THE BOARD; PROVIDING FOR FEES, 

INSPECTION, AND STANDARDS; PROVIDING FOR RECORDKEEPING: 

PROVIDING FOR CREMATION PROCEDURES; PROVIDING FOR 

DISPOSITION OF CREMATED REMAINS; PROVIDING FOR LIMITATION OF 

LIABILITY; PROVIDING FOR PRENEED CREMATION ARRANGEMENTS: 

GRANTING RULEMAKING AUTHORITY; REPEALING CREMATORY 

REGULATION UNDER THE MAUSOLEUM AND COLUMBARIUM AUTHORITIES 

CHAPTER; AMENDING SECTIONS 2-15-1853, 35-21-102, 35-21-103, 

35-21-204, 35-21-207, 35-21-208, 35-21-214, 35-21-216, 

35-21-217, 35-21-302, 35-21-303, 35-21-304, 35-21-417, AND 

37-19-101, MCA; REPEALING SECTIONS 35-21-504, 35-21-505, AND 

35-21-709, MCA: AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

[sections 4 through 10] grant rulemaking authority to the 

board of funeral service to implement provisions of this 

~~ ,..,,.,,,.. couna< 
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SB 0045/01 

bill. It is the intent of the legislature that the board, at 

a minimum, adopt rules: 

( 1) establishing license application procedures, 

license fees, criteria for minimum requirements for license 

eligibility, and requirements for license renewal; 

(2) developing procedures for the issuance, renewal, 

suspension, and revocation of licenses; and 

.(3) creating disciplinary standards for licensees, 

establishing investigatory procedures for processing 

complaints, and adopting ethical standards for licensed 

crematory operators. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Purpose. ~•he legislature finds 

that because the practice of crematory operation affects the 

lives of the people of this state and because some Montanans 

may exercise their right to choose cremation for themselves 

or a loved one, it is the purpose of [sections 1 and 4 

through 10] to: 

(1) provide standards for the licensing and regulation 

of crematoriums in order to protect the public health, 

safety, and welfare; and 

(2) ensure the qualified and professional practice of 

crematory operation. 

Section 2. Section 2-15-1853, MCA, is amended to read: 

-2-
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•2-15-1853. Board of mor~ieia~s funeral service. (l} 

There is a board of mort¼e±sns funeral service. 

(2) The board consists of five members appointed by the 

governor with the consent of the senate. Pottr Three members 

shai¼ ~ be licensed morticians. One member ~ha¼¼~ be 

a representative of the public who is not engaged in the 

practice of mortuary science or funeral directing. One 

member must be a licensed crematory operator or crematory 

technician or a mortician who is engaged in a crematory 

operation. 

(3) Board members shall serve staggered 5-year terms. 

(4) The board is allocated to the department for 

administrative purposes only as prescribed in 2-15-121. 11 

Section 3. Section 37-19-101, MCA, is amended to read: 

•37-19-101. Definitions. Unless the context requires 

otherwise, in this chapter, the following definitions apply: 

(1) "Authorizing agent 11 means a person legally entitled 

to order the cremation of human remains. An authorizing 

agent is, in order of preference: 

(a} a spouse; 

(b) an adult chil<!i 

I c) a parent; 

(d) a close relative of the deceased; or 

(e} in the absence of a person listed in subsections 

(l)(a) through {l)(d), a personal representative, a public 
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administrator, the deceased through a preneed authorizati.2_n, 

or others as designated by board rule. 

tl:t11.l "Board" means the board of mot'~±eians funeral 

service provided for in 2-15-1853. 

(3) "Closed container'' means a container in which 

cremated remains can be placed and enclosed in a manner that 

prevents leakage or spillage of c~emated remains or entrance 

of foreisn material. 

ill "Cremated remains" means all human remains 

recovered after the ~ompletion of the cremation, including 

pulverization that leaves only bone fragments reduced to 

unidentifiable dimensions. 

(5) "Cremation" means the technical process, using 

heat, that reduces human remains to bone fragment's. The 

reduction takes place through heat and evaporation. 

(6) "Cremation chamber 11 means the enclosed space within 

which the cremation process takes place. Cremation chambers 

of crematoriums licensed by this chapter must be used 

exclusively for the cremation of human remains. 

(7) 11 Cremation container" means the container in which 

the human remains are placed in the cremation chamber for a 

cremation. A· cremation container must meet substantially all 

of the following standards: 

(a) be composed of readily combustible materials 

suitable for cremation; 

-4-
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(b) be able to be closed in order to provide a complete 

covering for the human remains; 

(C) be resistant to leakage and spillage; 

(d} be rigid enough for handling with ease; and 

(e) be able to provide protection for the health, 

safety, and integrity of crematory personnel. 

(8) "Crematory" means the building or portion of a 

building that houses the cremation chamber and the holding 

faci~ 

(9) "Crematory operator 11 means the person in charge of 

the licensed crematory facility. 

110) .. Crematory technician" means an employee of a 

crematory facility who is trained to perform cremations and 

is licensed by the board. 

titl!.!l 11 Department 11 means the department of commerce 

provided for in Title 2, chapter 15, part 18. 

t:371..!1..l "Embalming" means the preservation and 

disinfection of the dead human body by application of 

chemicals, externally, internally, or both. 

t•t1..!ll "Funeral directing" includes: 

(a) supervising funerals, including the making 

preneed or at-need contractual arrangements for funerals; 

of 

(b) preparing dead bodies for burial, other than by 

embalming; 

(C) maintaining a mortuary for the preparation, 
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disposition, or care of dead human bodies; and 

(d) the-ho¼ding-o~t representing to the public that one 

is a funeral director or-ttndertaker. 

(14) "Holding facility" means an area within or adjacent 

to the crematory facility designated for the retention of 

human remains prior to cremation that must: 

(a) comply with any applicable public health law; 

(b) preserve the dignity of the human remains; 

(c) recognize the health, safety, and integrity of the 

crematory operator and crematory personnel; and 

ill be secure from access b~one other than 

authorized personnel. 

( 15) "Human remains" means the body of a deceased person 

or part of a body or limb that has been removed from a 

living person, including the body, part of a body, or limb 

in any stage of decomposition. 

t5tiltl A- 11J11.ortieian.u.--ie 11 Mortician" means a person 

licensed under this chapter to practice mortuary science. 

t6tl!ll A--llfflertt1e,r,yU--i!! "Mortuary" means a place of 

business used for the care and preparation for burial or 

transportation of dead human bodies or a place where a 

person represents ~iffl~e¼£-a~ that the person is engaged in 

the profession of mortuary science or funeral directing. 

ti-t1.llU_ "Mortuary science 11 ±s means the profession or 

practice of funeral directing and embalming. 
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(19) "Temporary container 11 means a rece.12.tacle for 

cremated remains that is usually made of cardboard, plastic 

film, or similar material designed to hold the cremated 

remains until an urn or other permanent container is 

acgui red. 

( 20) "Urn 11 means a receptacle designed to permanently 

encase the cremated remains." 

NEW SECTION. Section 4. Licenses required display 

of licenses renewal -- penalty for late renewal. (1) A 

person doing business in this state or a cemetery, mortuary, 

corporation, partnership, joint venture, voluntary 

organization, or other entity that erects, maintains, or 

provides the necessary appliances and facilities for the 

cremation of human remains and that conducts cremations must 

be licensed by the board, beginning July 1, 1993. The 

license must be displayed in a conspicuous place in the 

crematory facility. 

(2) A crematory license expires on June 30 of each year 

and may be renewed upon payment of a fee set by the board, 

which includes the cost of annual inspection. If a crematory 

facility is attached to a licensed mortuary, only one 

inspection fee may be charged for inspection of both a 

mortuary facility under 37-19-403 and a crematory facility. 

(3) The board may set a penalty fee for late renewal of 

a license. 
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(4) A person in charge of a licensed crematory facility 

must be licensed as a crematory operator by the board. A 

person employed by a licensed crematory facility must be 

licensed as a crematory technician by the board. The license 

must be displayed in a conspicuous place in the crematory 

facility. 

(5) Crematory operator and crematory technician 

licenses expire on June 30 of each year and may be renewed 

upon payment of a fee set by the board. On-the-job training 

must be provided to a crematory technician at the time of 

employment. 

NEW SECTION. Section 5. Application -- power of board 

to set standards -- inspection -- fees. (1) Application for 

a crematory, crematory operator, or crematory teChnician 

license must be on forms prescribed by the board and must 

include the name of the applicant, name of the crematory 

facility, location of the crematory facility and its mailing 

address, and any further information the board requires. To 

be eligible for licensure: 

(a) as a crematory facility, an application must 

include a description of the type of structure and equipment 

to be used in the operation of the crematory facility; 

(b} as a crematory operator, an applicant must be at 

least 18 years of age, must be a high school graduate or 

have an equivalent degree, and must be of good moral 
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accompanied by an 

(3) The board must be notified of any change of 

ownership of a crematory within 30 days of the change. 

(4) A license to operate a crematory in Montana may be 

issued only upon inspection of the crematory facility and 

upon a finding of compliance with standards for operation 

set by the board. 

(5) A temporary permit may be issued to operate a 

crematory facility, as prescribed by board rule, that is 

effective until the initial inspection is completed to the 

board 1 s satisfaction. 

(6) A crematory facility may be inspected by a board 

member or the board's designated representative during 

business hours. 

(7) The board shall adopt rules governing the cremation 

of human remains, the transportation of human remains, 

sanitation, equipment, fire protection, building 

construction, and recordkeeping. 

(8) A crematory facility shall comply with all local 

building codes, environmental standards, and applicable 

state and local regulations. 

(9) A new crematory facility shall pay an initial 

inspection fee, set by the baaed, that must accornpdny the 
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application. 

NEW SECTION. Section 6. Cremation authorization 

required -- identification. (1) Except as otherwise provided 

in this chapter, a crematory may not cremate human remains 

until it has received a cremation authorization. 

(2) A crematocy may not accept unidentified human 

remains. 

(3) Appropriate identification must be placed upon the 

exterior of the cremation container upon receipt of the 

human remains. 

NEW SECTION. Section 7. Cremation procedures 

cremation containers. (1) Human remains may not be cremated 

except in a licensed crematory. 

(2) Human remains may not be cremated within 24 hours 

after the time of death. 

(3) A body may not be cremated with a pacemaker or 

other potentially hazardous implant, as defined by the 

board, including any toxic or explosive-type sealed 

implants, in place. The authorizing agent is responsible for 

taking all necessary steps to ensure that any pacemakers or 

other hazardous implants are removed prior to ccemation. 

(4) A crematory shall hold human remains, prior to 

their cremation, under the following conditions: 

(a) In the event the crematory is unable to perform 

cremation upon receipt of the human remains, it shall place 

-10-
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the human remains in a holding facility. 

(b) If the human remains are not embalmed, they may not 

be held longer than 48 hours after the time of death outside 

of a refrigerated facility. 

(5) Human remains delivered to a crematory may not be 

removed from the cremation container, and the cremation 

container must be cremated with the human remains. 

(6) Unauthorized persons may not be permitted in the 

retort area while any human remains are awaiting cremation, 

being cremated, or being removed from the cremation chamber. 

(7) The unauthorized, simultaneous cremation of human 

remains of more than one person within the same cremation 

chamber ls prohibited unless the crematory has received 

express written authorization from all 

authorizing agents for the human remains to 

simultaneously. A written authorization 

crematory from liability for commingling of the 

the cremation process. 

appropriate 

be cremated 

exempts the 

product of 

(8) The identification of the human remains, as 

indicated on the cremation container, must be verified by 

the crematory operator or crematory technician immediately 

prior to the cremation container being placed within the 

cremation chamber. The identification must be removed from 

the cremation container and be placed near the cremation 

chamber control panel where it must remain until the 
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cremation process is complete. 

(9) Upon completion of the cremation process, all 

recoverable residue must be removed from the cremation 

chamber. All residue of the cremation process must be 

separated from material other than bone fragments, which 

must be processed so as to reduce the bone fragments to 

unidentifiable particles. 

{10) Cremated remains, with proper identification, must 

be packed and placed in a temporary container or urn ordered 

by the authorizing agent. 

(11) If the cremated remains will not fit within the 

dimensions of the temporary container or urn, the remainder 

of the cremated remains must be returned to the authorizing 

agent in a separate container. 

(12) If the C[ernated remains are to be shipped, the 

tempora[y container or designated receptacle ordered by the 

authorizing agent must be packed securely in a suitable, 

sturdy, pressure resistant, and properly sealed container. 

(13) Cremated remains may be shipped only by a method 

that has an internal tracing system available and that 

provides a receipt signed by the person accepting delivery. 

NEW SECTION. Section 8. Disposition of cremated 

remains. (1) The person arranging the cremation shall 

require the authorizing agent to provide a signed statement 

that specifies the ultimate disposition of the cremated 

-12-
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remains, if known. 

( 2) The authorizing agent is responsible 

disposition of the cremated remains. If, after a period 

for 

of 

90 days from the date of cremation, the authorizing agent 

has not specified the ultimate disposition or claimed the 

cremated remains, the crematory or person in possession of 

the cremated remains may then dispose of the cremated 

r·emains in any manner permitted by law. A record of the 

disposition must be made and kept by the crematory operator. 

This subsection applies to all cremated remains in the 

possession of a crematory or other party. 

(3) Except with the express written consent of the 

authorizing agent, a person may not: 

(a) dispose of or scatter cremated remains in a manner 

or in a location that commingles the cremated remains with 

those of another person. The provisions of this subsection 

(3) do not apply to the scattering of cremated remains from 

individual containers over public waterways or by air or to 

the scattering of cremated remains in an area located in a 

dedicated cemetery and used exclusively for that purpose. 

(b} place cremated remains of more than one person in 

the same closed container. This subsection (3} does not 

apply to the cremated remains of members of the same family 

that are placed in a common closed container designed for 

the cremated remains of more than one person. 
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(4) Cremated remains must be delivered to 

individual specified by the authorizing agent on 

the 

the 

cremation authorization form. 

( 5) A 

individual 

representative 

receiving the 

of the 

cremated 

crematory and 

remains shall 

the 

sign a 

receipt indicating the name of the deceased and the date, 

time, and place of the delivery. The crematory shall retain 

a copy of the receipt, and the original must be given to the 

authorizing agent. After this delivery, the cremated remains 

may be transported, in this state, without a permit and 

disposed of in accordance with this chapter. 

NEW SECTION. Section 9. Limitation of liability. (1) A 

person signing a cremation authorization form shall warrant 

the truthfulness of any facts set forth in the form, 

including the identity of the deceased whose remains are to 

be cremated and the signer 1 s authority to order cremation. 

(2) A crematory, crematory operator, or crematory 

technician who cremates human remains or releases or 

disposes of cremated 

cremation, release, 

remains is not liable 

or disposition if the 

for the 

crematory, 

crematory operator, or crematory technician has received a 

signed cremation authorization form from the authorizing 

agent. 

(3) A crematory operator or crematory technician is not 

responsible or liable for any valuables delivered to the 

-14-
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crematory with the human remains. 

(4) A crematory ope[ator or crematory technician is not 

liable for refusing to acce~t a body or perform a cremation: 

(a) for any lawful reason; 

(b) if the crematory operator or crematory technician 

has a reasonable basis for questioning any of the 

representations made by the authorizing agent; or 

(c) until receipt of a court order or other suitable 

confirmation that a dispute has been settled if the 

crematory operator or crematory technician is aware of any 

dispute concerning the cremation of the human remains. 

(5) If a crematory operator or crematory technician is 

aware of any dispute concerning the release or disposition 

of the cremated remains, the crematory operator or crematory 

technician may refuse to release the cremated remains until 

the dispute has been resolved or until the crematory 

operator or crematory technician has been provided with a 

court order authorizing the release or disposition of the 

cremated remains. A crematory, crematory operator, or 

crematory technician is not liable far refusing to release 

or dispose of cremated remains in accordance with this 

subsection, 

(6) Upon disposing of cremated remains, the person in 

possession of the cremated remains is discharged from any 

legal obligation or liability concerning the cremated 
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remains. 

NEW SECTION. Section 10. Preneed cremation 

authorizations. (1) Preneed cremation authorizations may be 

made with a cemetery, funeral establishment, crematory, or 

any other party. Preneed authorizations must specify the 

ultimate disposition of the cremated remains, be signed by 

the authorizing agent, and meet other requirements 

established by board rule. 

(2) A crematory operator or crematory technician shall 

comply with the terms of the preneed authorization in 

releasing or disposing of the cremated remains at the time 

of death unless additional or conflicting instructions are 

received from a designated authorizing agent. 

(3) Upon payment for cremation and disposition, a 

crematory, crematory operator, or crematory 

possession of a cremation authorization 

technician in 

form and the 

deceased's human remains is not liable for the actual 

cremation and the disposition of the cremated remains if the 

terms of the preneed authorization have been complied with. 

Section 11. Section 35-21-102, MCA, is amended to read: 

"35-21-102. Definitions. For the purposes of this 

chapter, certain words used here±n--~ha¼¼ in this chapter 

have the following meanings: 

(1) "Columbarium" means a structure, room, or other 

space in a permanent building or outdoor structure 
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eontaining that contains niches for permanent inurnment of 

cremated remains, as defined in 37-19-101, in a place used 

or intended to be used and dedicated for interment purposes. 

ti;--•eremeted---remeiftsU---meafts--httfflaft--remains--after 

eremation-in-a-erematorya 

t3t--•eremation•-means-the-redttetion-o£-the--body--or--a 

deeeaaed-persen-te-eremated-remains-in-a-erematorya 

t•t--•erematoryU---means---a---buildin9---or---strtteture 

eonta*ning--one--or-more-retorts-£or-the-reduetion-o£-bodies 

of-deeeased-persons-to-eremated-remains• 

t5t.ill "Crypt" or "vault" means a space in a mausoleum 

of sufficient size used or intended to be used to entomb ~he 

uncremated human remains. 

t6till "Directors" or 11 9overning body" means the board 

of directors, board of trustees, or other governing body of 

a mausoleum-columbarium authority. 

t~t.i.!l "Entombment" means the placement of human 

remains in a crypt or vault. 

t8til1_ "Human remains" or 11 rernains" fflee:n:!-t-ftl'-boey-of-e: 

~eeee:sed-perso"-e:nd--i"c¼ttdes--~~e--bedy--ift--afty--~~age--ef 

deeem~oei~ion--and--crema~ed--reme±"s has the meaning as 

defined in 37-19-101. 

t9t.ill "Interment" means the disposition of human 

remains by cremation and inurnment or entombment in~ place 

used or intended to be used and dedicated for interment 
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purposes. 

t:l::8tJ.1.l 11 lnterment space" means any space in a crypt, 

vault, or niche of sufficient size for the entombment or 

inurnment of the remains of one human being. 

t¼¼ti!U. "Inurnment 11 means placing cremated remains in 

an urn or other permanent container and placing it in a 

niche. 

t¼it.l.21 "Mausoleum" means a permanent building or 

outdoor structure suitable for the entombment of human 

remains in crypts or vaults in a place used or intended to 

be used and dedicated for interment purposes. 

fi3t .1..!.Q.l "Mausoleum business 11
, 

11 columbar i um business", 

and Nmausoleum-columbarium business or purposes 11 are used 

interchangeably and mean any a~d-e:i¼ business and purposes 

requisite to, necessary for, or incident to establishing, 

maintaining, operating, improving, or conducting a 

mausoleum, columbarium, or mausoleum-columbarium,~ interring 

human remains t~l'reinrL and the care, preservation, and 

embellishment of ~tte~ the property, 

t:l4tl!.ll "Mausoleum-columbar ium" means a building or 

structure containing both a mausoleum and a colurnbariurn. 

tl:St1..!1J.. 11 Mausoleum-columbarium authority" means any 

corporation, whether for profit or not for profit, owning, 

controlling, or operating lands, buildings, or structures 

used or intended to be used and dedicated for interment 
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purposes by entombment or inurnment but ~na¼½ does not refer 

to any corporation for profit or not for profit or any 

association, corporation sole, or other person owning or 

controlling cemetery lands or propertyL including mausoleums 

andfer or columbariums where interment is also made by 

ground burial. 

t¼6till.l 11 Niche" means a space in a columbarium or urn 

garden used or intended to be used for inurnment of cremated 

human remains. 

t:t7tl!!l "Plot" or "interment plot" means space in a 

mausoleum or columbarium used or intended to be used for the 

interment of human remains. Sueh The terms include and apply 

to one or more than-one adjoining crypts or vaults or one or 

more thaft-ene adjoining niches. 

t¼8t1.!.ll_ "Plot owner"L of' "owner".!. or "proprietor" means 

any person in whose name an interment plot stands of record 

as owner in the office of a rnausoleurn-columbarium authority. 

fi-9t.i..!§.l "Temporary receiving vault 11 means a vault used 

or intended to be used for the temporary placement of human 

remains. 

fi&tilll 11 Urn garden" means a permanent outdoor 

structure containing niches of stone or reinforced concrete 

suitable for and used or intended to be used for inurnment 

of cremated remains in a place used or intended to be used 

and dedicated for interment purposes. Wherever Whenever the 
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context :!ha¼¼--pet"111¼e permits, "urn garden" ~he:ll-be--deemed 

~o-be is 'included in 1'columbarium 1
'.

11 

Section 12. Section 35-21-103, MCA, is amended to read: 

•JS-21-103. Elcemptions and limitations on applicability 

of chapter. (1) The provisions of this chapter relating to 

private mausoleums and columbariums do not apply to any of 

the following: 

(a) any religious corporation, church, religious 

society or denomination, corporation sole administering 

temporalities of any church or religious society or 

denomination, or any cemetery, mausoleum, or columbariurn 

organized, controlled, and operated by any of them; 

(b) any county, 

columbariumL 

town, or city cemetery, mausoleum, or 

(c) any crematory, crematory operator, or crematory 

technician licensed under Title 37, chapter 19. 

(2) No ~ conditionL Of' sectionL or provision of this 

chapter shal¼-or may!!£!. be so construed or interpreted 8s 

to apply to any act or in any way pertain to or affect any 

Montana mausoleum corporation in existence on .July 1, 1949, 

operating under Montana charter dated prior to the year 

1920. 

(3) The provisions of this chapter do not affect the 

corporate existence or rights or powers of any cemetery 

corporation organized under any law of the state of Montana 
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in which a mausoleum, columbarium, or crematory or 

combination thereof she¼¼-b~ is situated, maintained, or 

operated in conjunction with a cemetery for the burial of 

dead human remains by ground interment. This chapter and all 

its provisions sfte¼¼--be are applicable to eftd--eft¼y--~e 

mausoleums sndfor or columbariums owned, operated, or 

controlled by a mausoleum-columbatium authority organized 

and governed as herei" provided in this chapter and owning, 

controlling, or operating lands, buildings, or structures, 

etc•T solely for the entombment and inurnment of human 

remains." 

Section 13. Section 35-21-204, MCA, is amended to read: 

"35-21-204. Power to establish and operate mausoleum, 

or colwabarium,--or--er~matory. Any ~ private corporation 

organized under the laws of the state of Montana and 

authorized by its articles eo-to-do may establish, maintain, 

manage, improve, or operate a mausoleum, columbarium, or 

e~ematory or sny-eomb¼natien--thereor mausoleum-columbarium 

and conduct any er---sH of the businesses of a 

mausoleum-columbarium and-eremete~y either for or without 

profit to its members or stockholders. 1
' 

Section 14. Section 35-21-207, MCA, is amended to read: 

•35-21-201. Rulema.king power. A mausoleum-columbarium 

authority may make 7 adopt7-effle"d,-edd-to,-rev¼9e,-er--medify 

and enforce rules for the use, care, control, management, 
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restriction, and protection of all or any part of its 

mausoleum, or columbarium,--or-cremstory and for the other 

purposes specified in 35-21-208 to through 

½fte¼tteive. 11 

35-21-216-, 

Section 15. Section 35-21-208, MCA, is amended to read: 

"35-21-208. Power to limit use of property. rt ~ 

mausoleum-columbarium authority may restrict and limit the 

use of all property within its mausoleum, or columbarium7-or 

crematory." 

Section 16. Section 35-21-214, MCA, is amended to read: 

•35-21-214. Rules for other purposes. rt ~ 

mausoleum-columbarium authority may make and enforce rules 

for all other purposes deemed considered necessary by the 

mausoleum-columbarium authority for the proper conduct of 

the business of the mausoleum, or columbarium,-or-erematory, 

for the transfer of any plot or the right of interment, and 

for the protection and safeguarding of the premises and the 

principles, plans, and ideals on which the mausoleum, or 

columbarium,--or-erematory is conducted." 

Section 17. Section 35-21-216, MCA, is amended to read: 

•35-21-216. Person in charge has authority of peace 

officer. The sexton, superintendent, or other person in 

charge of a rnausoleum-columbarium and ~tteft ~ other person 

89 designated by the mausoleum-columbarium authority 

d~sign8t~s-ha~ hav~ the authority of a peace cfficer for the 
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purpose of maintaining order, and enforcing the rules of the 

mausoleum-columbarium authority, the laws of the state, and 

the ordinances of the city or county within the 

mausoleum-columbarium over which he the person has charge 

and within ~~eh the radius ae-may-be necessary to protect 

the mausoleum-columbarium er-erematory property. 0 

Section 18. Section 35-21-217, HCA, is amended to read: 

"35-21-217. Power to acquire property. 

Mausoleum-columbarium authorities may take by purchase, 

donation, or devise property consisting of lands, 

mausoleums, eremetor±es, and columbariums within which the 

interment of the dead may be authorized by law." 

Section 19. Section 35-21-302, HCA, is amended to read: 

-35-21-302. Liability of person signing authorization 

for interment or--eremaeion. Any ~ person signing any an 

authorization for the interment or-eremat¼on of any remains 

warrants the truthfulness of any fact set forth in the 

authorization, the identity of the person whose remains are 

sought to be interred or-erems~ed, and hie the authority to 

order interments or-erems~ion. He The person signing an 

authorization is personally liable for all damage occasioned 

by or resulting from~ breach of ~tteh the warranty." 

Section 20. Section 35-21-303, MCA, is amended to read: 

•]S-21-303. Authorization exempts mausoleum-columbariWD 

25 from liability. The mausoleum-columbarium authority may 
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inter or--eremate any remains upon the receipt of a written 

authorization of a person repre~enting-himse¼£-te-be--a who 

represents that the person who has acquired the right to 

control the disposition of the remains. A 

rnausoleum-columbarium authority is not liable for interring 

or-cremating pursuant to stteh the authorization unless it 

has actual notice that sneh the representation is untrue." 

Section 21. Section 35-21-304, HCA, is amended to read: 

•JS-21-304. Limitation on actions against 

mausoleum-columbarium -- funeral directorsL and morticiansL 

and crematory authority exempt from liability. Ne An action 

eha¼¼ may not lie against any mausoleum-columbariurn 

authority relating to the remains of any person whieh that 

have been left in its possession for a period of 2 years 

unless a written contract has been entered into with the 

mausoleum-colurnbarium authority for their care or unless 

permanent interment has been made. N~tn±ng-in-thie-eeet±on 

shn±i-be-eonst~tted-ae-an-extens¼on-e£-the--exieting--statttte 

prese~ib¼n9--the--~er±od-with±n-whieh-an-aetion-based-upon-a 

tert-mttst-he-eollllfteneed,-Ne ~ licensed morticianL or funeral 

director, crematory authority, crematory operator, or 

crematory technician shall-be is not liable ±n--damagee for 

any cremated human remains after the remains have been 

deposited with a mausoleum-columbarium authority in the 

state of Montana.•• 
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Section 22. Section 35-21-417, MCA, is amended to read: 

•35-21-417. Commission or rebate for causing 

3 disposition of body in eremaeory7 mausoleum, or Columbarium 

4 

5 

6 

misdemeanor. Ev~ry 

paidL or offers to pay 

corporation, directly 

~ person who paysL or causes to be 

tc any other person, firm, or 

or indirectly. except as ~covided ~n 

7 35-21-416, any commissionL or bonusL or rebate~_ or other 

8 thing of value in consideration of reccmrnending or causing a 

9 dead human body to be disposed ~f in ~cy e~e~a~o~y7 

10 mausoleum, or columbarium is guilty of a misdemeanor, and 

11 each violation sha¼%--ee~~eittl~e constitute~ a separate 

12 offense." 

13 NEW SECTION. Section 23. Repealer. Sections 35-21-S0•l, 

14 35-21-505, and 35-21-709, MCA, are :epealed. 

15 NEW SECTION. Section 24. Codification instruction. 

16 (Sections 1 and 4 through 10] are intended to be codified as 

17 an integral part of Title 37, chapter 19, and the provisions 

18 of Title 37, chapter 19, apply to (sections land through 

19 10]. 

20 NEW SECTION. Section 25. Effective date. [This act] is 

21 effective on passage and approval. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for SB0045. as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 
The bill provides for the licensing and regulation of crematoriums, crematory operators, and crematory technicians; renames 
the board and provides for a crematory employee on the board; provides for fees, inspection, standards, record keeping, 
cremation procedures, disposition of cremated remains, limitation of liability and preneed cremation arrangements. 
Rulemaking authority is granted and crematory regulation under the mausoleum and columbarium authorities is repealed. 

ASSUMPTIONS: 
1. There are 15 crematory facilities in Montana. 
2. There will need to be rule adoptions costing $200 in the first year. 
3. Each crematorium will be inspected once per year. 
4. There will be additional costs for board operations. 

FISCAL IMPACT: 

FY '94 FY '95 
Current Law Pro12osed Law Difference Current Law Progosed Law Difference 

Expenditures: 
Personal Services 2,924 2,924 0 2,924 2,924 0 
Operating Expenses 25,075 27.075 2.000 25.411 27.411 2,000 
TOTAL 27,999 29,999 2,000 28,335 30,335 2,000 

Revenues: License Fees 27,000 29,000 2,000 27,000 29,000 2,000 

Net Impact: 0 (999) (999) 0 (1,335) (1,335) 

LONG 0 RJ>.NgE EFFECTS OF PROPOSED LEGISLATION: The public will be protected from fraud in the performance of cremations. 

~ L /-!( 1 J 
DAVID LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

, ¾.i:-7--- - I / - . l • I • . 
,- - ----·-

0
{/. l J ( ,_i.. I It' '7_3 

THOMAS KEATNG, PRIMARrsPONSOR DATE 

Fiscal Note for SB0045, as introduced 
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ON PUBLIC HEALTH, WELFARE 
& SAFETY 

SENATE BILL NO. 45 

INTRODUCED BY KEATING 

BY REQUEST OF THE BOARD OF MORTICIANS 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE 

LICENSING AND REGULATION OF CREMATORIUMS, CREMATORY 

OPERATORS, AND CREMATORY TECHNICIANS; RENAMING THE BOARD OF 

MORTICIANS AS THE BOARD OF FUNERAL SERVICE; PROVIDING FOR A 

CREMATORY EMPLOYEE MEMBER OF THE BOARD; PROVIDING FOR FEES, 

INSPECTION, AND STANDARDS; PROVIDING FOR RECORDKEEPING; 

PROVIDING FOR CREMATION PROCEDURES; PROVIDING FOR 

DISPOSITION OF CREMATED REMAINS; PROVIDING FOR LIMITATION OF 

LIABILITY; PROVIDING FOR PRENEED CREMATION ARRANGEMENTS; 

GRANTING RULEMAKING AUTHORITY; REPEALING CREMATORY 

REGULATION UNDER THE MAUSOLEUM AND COLUMBARIUM AUTHORITIES 

CHAPTER; AMENDING SECTIONS 2-15-1853, 35-21-102, 35-21-103, 

35-21-204, 35-21-207, 35-21-20B, 35-21-214, 35-21-216, 

35-21-217, 35-21-302, 35-21-303, 35-21-304, 35-21-417, AND 

37-19-101, MCA; REPEALING SECTIONS 35-21-504, 35-21-505, AND 

35-21-709, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

[sections 4 through 10] grant rulemaking authority to the 

board of funeral service to implement provisions of this 
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bill. It is the intent of the legislature that the board, at 

a minimum, adopt rules: 

(1) establishing license application procedures, 

license fees, criteria for minimum requirements for license 

eligibility, and requirements for license renewal; 

(2) developing procedures for the issuance, renewal, 

suspension, and revocation of licenses; and 

(3) creating disciplinary standards for licensees, 

processing establishing investigatory procedures for 

complaints, and adopting ethical standards for licensed 

crematory operators. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Purpose. The legislature finds 

that because the practice of crematory operation affects the 

lives of the people of this state and because some Montanans 

may exercise their right to choose cremation for themselves 

or a loved one, it is the purpose of [sections land 4 

through 10] to: 

(1) provide standards for the licensing and regulation 

of crematoriums in order to protect the public health, 

safety, and welfare; and 

(2) ensure the qualified and professional practice of 

crematory operation. 

Section 2. Section 2-15-1853, MCA, is amended to read: 

-2- SB 45 
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•2-15-1853. Board of mor~ie±en~ funeral service. 11) 

There is a board of mer~½e¼a"s funeral service. 

(2) The board consists of five members appointed by the 

governor with the consent of the senate. Pottr Three members 

sha¼¼ must be licensed morticians. One member shali must be 

a representative of the public who is not engaged in the 

practice of mortuary science or funeral directing. One 

member must be a licensed crematory operator or crematory 

technician or a mortician who is engaged in a crematory 

operation. 

(3) Board members shall serve staggered 5-year terms. 

(4) The board is allocated to the department for 

administrative purposes only as prescribed in 2-15-121." 

Section 3. Section 37-19-101, MCA, is amended to read: 

•37-19-101. Definitions. Unless the context requires 

otherwise, in this chapter, the following definitions apply: 

(1) "Authorizing agentN means a person legally entitled 

to order the cremation of human remains. An authorizing 

agent is, in order of preference: 

(a) a spouse: 

ill an-adtti~-eh¼id A MAJORITY OF ADULT CHILDREN; 

(C} a parent; 

~ a close relative of the decease~; or 

(e) in the absence of a person 

subsections 1..!lill throu_g_h 
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representative, a public administrator, the deceased through 

a preneed authorization, or others as designated by board 

rule. 

t¼till "Board 0 means the board of merti:eians funeral 

service provided for in 2-15-1853. 

(3) "Closed container 11 means a container in which 

cremated remains can be placed and enclosed in a manner that 

prevents leakage or spillage of cremated remains or entrance 

of foreign material. 

ill "Cremated remains" means all human remains 

recovered after the completion of the cremation, including 

pulverization that leaves only bone fragments reduced to 

unidentifiable dimensions. 

( 5) "Cremation 11 means the technical process, using 

heat, that reduces human remains to bone fragments. The 

reduction takes place through heat and evaporation. 

(6) "Cremation chamber" means the enclosed space within 

which the cremation process takes place. Cremation chambers 

of crematoriums licensed by this chapter must be used 

exclusively for the cremation of human remains. 

(7) "Cremation container" means the container in which 

the human remains are placed in the cremation chamber for a 

cremation. A cremation container must meet substantially all 

of the following standards: 

(a) be composed of readily combustible materials 
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suitable for cremation; 

(b) be able to be closed in order to provide a complete 

coverins for the h~ma~emains; 

(c) be resistant to leakage and spillage; 

(d) be rigid enou9h for handling with ease; and 

(e) be able to 52rovide erotection for 1:he heal th, 

safety, and integrity of crematory personnel. 

(8) "Crematory 11 means the building or portion of a 

building that houses the cremation chamber and the holding 

facilit.r..o 

(9) 11 Crematory operator" means the person in charge of 

the licensed crematory facility. 

(10) 11 Crematory technician" means an employee of a 

crematory facility who is trained to perform cremations and 

is licensed by the board. 

ti!ti.!_U 11 Department 11 means the department of commerce 

provided for in Title 2, chapter 15, part 18. 

t3t!.lll "Embalming" means the preservation and 

disinfection of the dead human body by application of 

chemicals, externally, internally, oc both. 

t4tJ.lll 11 Funeral directing" includes: 

of (a) supervising funerals, including the making 

preneed or at-need contractual arrangements for funerals; 

(b) preparing dead bodies for burial, other than by 

embalming; 
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(c) maintaining a mortuary for the preparation, 

disposition, or care of dead human bodies; and 

(d) the-ho¼ding-o~t representing to the public that one 

is a funeral director or-ttnderte~~~. 

(14) "Holding facility'' means an area within or adjacent 

to the crematory facility designated for ~he retention of 

human remains prior to cremation that must: 

(a) comply with any applicable public health lawi 

(b) preserve the dignity of the human remains; 

(c) recognize the health, safety, and integrity of the 

crematory operator and crematory personnel; and 

J..<!l be secure from access b~one other than 

authorized personnel. 

(15) "Human remains" means the body of a deceased person 

or part of a body or limb that has been removed from a 

living person, including the body, part of a body_, or limb 

in any stage of decomposition. 

t5t l!.§.1 A- .... mort±e¼en.&1--i-s 11 Mort ician" means a person 

licensed under this chapter to practice mortuary science. 

t6"till.l A--.u.m.orttu1rya--i-s "Mortuary" means a place of 

business used for the care and preparation for burial or 

transportation of dead human bodies or a place where a 

person represents h±mse¼f-as that the person is engaged in 

the profession of mortuary science or funeral directing. 

t-1-,~ "Mortuary science" ±s means the profession or 
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practice of funeral directing and embalming. 

(19) "Temporary container 11 means a rece.E_tacle for 

cremated remains that is usually made of cardboard, plastic 

film, or similar material designed to hold the cremated 

remains until an urn or other permanent container is 

acquired. 

(20) "Urn" means a receptacle designed to permanently 

encase the cremated remains." 

NEW SECTION. Section 4. Licenses required display 

of licenses renewal -- penalty for late renewal. (1) A 

person doing business in this state or a cemetery, mortuary, 

corporation, partnership, joint venture, voluntary 

organization, or other entity that erects, maintains, or 

provides the necessary appliances and facilities for the 

cremation of human remains and that conducts cremations must 

be licensed by the board, beginning July 1, 1993. The 

license must be displayed in a conspicuous place in the 

crematory facility. 

(2) A crematory license expires on June 30 of each year 

and may be renewed upon payment of a fee set by the board, 

which includes the cost of annual inspection. If a crematory 

facility is attached to a licensed mortuary, only one 

inspection fee may be charged for inspection of both a 

mortuary facility under 37-19-403 and a crematory facility. 

(3) The board may set a penalty fee for late renewal of 
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a license. 

(4) A person in charge of a licensed crematory facility 

must be licensed as a crematory operator by the board. A 

person employed by a licensed crematory facility must be 

licensed as a crematory technician by the board. The license 

must be displayed in a conspicuous place in the crematory 

facility. 

(5) Crematory operator and crematory technician 

licenses expire on June 30 of each year and may be renewed 

upon payment of a fee set by the board. On-the-job training 

must be provided to a crematory technician at the time of 

employment. 

NEW SECTION. Section 5. Application -- power of board 

to set standards -- inspection -- fees. (1) Application for 

a crematory, crematory operator, or crematory technician 

license must be on forms prescribed by the board and must 

include the name of the applicant, name of the crematory 

facility, location of the crematory facility and its mailing 

address, and any further information the board requires~ To 

be eligible for licensure: 

(a) as a crematory facility, an application must 

include a description of the type of structure and equipment 

to be used in the operation of the crematory facility; 

(b) as a crematory operator, an applicant must be at 

least 18 years of age, must be a high school graduate or 
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have an equivalent degree, and must be of good moral 

character. 

(2) The application must be accompanied by an 

application fee set by the board. 

(3) The board must be notified of any change of 

ownership of a crematory within 30 days of the change. 

(4) A license to operate a crematory in Montana may be 

issued only upon inspection of the crematory facility and 

upon a finding of compliance with standards for operation 

set by the board. 

(5) A temporary permit may be issued to operate a 

crematory facility, as prescribed by board rule, that is 

effective until the initial inspection is completed to the 

board's satisfaction. 

(6) A crematory facility may be inspected by a board 

member or the board 1 s designated representative during 

business hours. 

(7) The board shall adopt rules governing the cremation 

of human remains, the transportation of human remains, 

sanitation, equipment, fire 

construction, and recordkeeping. 

(8) A crematory facility 

protection, building 

shall comply with all local 

building codes, environmental standards. and applicable 

state and local regulations. 

(9) A new crematory facility shall pay an initial 
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inspection fee, set by the board, that must accompany the 

application. 

NEW SECTION. Section 6. Cremation authorization 

required -- identification. (1) Except as otherwise provided 

in this chapter, a crematory may not cremate human remains 

until it has received a cremation authorization. 

(2) A crematory may not accept unidentified human 

remains. 

(3) Appropriate identification must be placed upon the 

exterior of the cremation container upon receipt of the 

human remains. 

NEW SECTION. Section 7. Creaation procedures 

creaation containers. (1) Human remains may not be cremated 

except in a licensed crematory. 

(2) Human remains may not be cremated within 24 hours 

after the time of death. 

( 3) 

other 

board, 

A body may not be cremated with a pacemaker or 

potentially hazardous implant, as defined by the 

including any toxic or explosive-type sealed 

implants, in place. The authorizing agent is responsible far 

taking--all--necessary--steps--to-ens~re-that DISCLOSING THE 

EXISTENCE OF any pacemakers or other hazardous implants aP~ 

remo•ed-prtor-to-eremation. 

(4) A crematory shall hold human remains, prior to 

their cremation, under the following conditions: 
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(a) In the event the crematory is unable to perform 

cremation upon receipt of the human remains, it shall place 

the human remains in a holding facility. 

(b) If the human remains are not embalmed, they may not 

be held longer than 48 hours after the time of death outside 

of a refrigerated facility. 

(5) Human remains delivered to a crematory may not be 

removed from the cremation container, and the cremation 

container must be cremated with the human remains. 

(6) Unauthorized persons may not be permitted in the 

retort area while any human remains are awaiting cremation, 

being cremated, or being removed from the cremation chamber. 

(7) The unauthorized, simultaneous cremation of human 

remains of more than one person within the same cremation 

chamber is prohibited unless the crematory has received 

express written authorization from all appropriate 

authorizing agents for the human remains to be cremated 

simultaneously. A written authorization exempts the 

crematory from liability for commingling of the product of 

the cremation process PROVIDED THE AUTHORIZATION IS COMPLIED 

WITH. 

(8) The identification of the human remains, as 

indicated on the cremation container, must be verified by 

the crematory operator or crematory technician immediately 

prior to the cremation container being placed within the 
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cremation chamber. The identification must be removed from 

the cremation container and be placed near the cremation 

chamber control panel where it must remain until the 

cremation process is complete, 

(9) Upon completion of the cremation process, all 

recoverable residue must be removed from the cremation 

chamber. All residue of the cremation process must be 

separated from material other than bone fragments, which 

must be processed so as to reduce the bone fragments to 

unidentifiable particles. 

(10) Cremated remains, with proper identification, must 

be packed and placed in a temporary container or urn ordered 

by the authorizing agent. 

(11) If the cremated remains will not fit within the 

dimensions of the temporary container or urn, the remainder 

of the cremated remains must be returned to the authorizing 

agent in a separate container. 

(12) If the cremated remains are to be shipped, the 

temporary container or designated receptacle ordered by the 

authorizing agent must be packed securely in a suitable, 

sturdy, pressure resistant, and properly sealed container. 

(13) Cremated remains may be shipped only by a method 

that has an internal tracing system available and that 

provides a receipt signed by the person accepting delivery. 

NEW SECTION. Section 8. Disposition of cremated 
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remains. (1) The person arranging the cremation shall 

require the authorizing agent to provide a signed statement 

that specifies the ultimate disposition of the cremated 

remains, if known. 

(2) The authorizing agent is responsible for SPECIFYING 

THE disposition of the cremated remains. If, after a period 

of 90 days from the date of cremation, the authorizing agent 

has not specified the ultimate disposition or claimed the 

cremated remains, the crematory or person in possession of 

the cremated remains IS RESPONSIBLE FOR DISPOSITION OF THE 

CREMATED REMAINS AND may then dispose of the cremated 

remains in any manner permitted by law. A record of the 

disposition must be made and kept by the crematory operator. 

This subsection applies to all cremated remains in the 

possession of a crematory or other party. 

(3) Except with the express written consent of the 

authorizing agent, a person may not: 

(a) dispose of or scatter cremated remains in a manner 

or in a location that commingles the cremated remains with 

those of another person. The provisions of this subsection 

(3) do not apply to the scattering of cremated remains from 

individual containers over public waterways or by air or to 

the scattering of cremated remains in an area located in a 

dedicated cemetery and used exclusively for that purpose. 

(b) place cremated remains of more than one person in 
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the same closed container. ~his--subseeeien-t3t-dees-nee 

app¼y-ee-Che-cremated-rema¼ns-er-members-ef-tfte-same--rami¼y 

that--are--p¼aeed--¼n-a-ee!IUl\en-e¼esed-eentainer-designed-ter 

the-eremated-remains-of-mere-than-ene-persen~ 

(4) Cremated remains must be delivered to the 

individual specified by the authorizing agent on the 

cremation authorization form. 

(5) A representative of the crematory and the 

individual receiving the cremated remains shall sign a 

receipt indicating the name of the deceased and the date, 

time, and place of the delivery. The crematory shall retain 

a copy of the receipt, and the original must be given to the 

authorizing agent. After this delivery, the cremated remains 

may be transported, in this state, without a permit and 

disposed of in accordance with this chapter. 

NEW SECTION. Section 9. Liaitation of liability. (1) A 

person signing a cremation authorization form shall warrant 

the truthfulness of any facts set forth in the form, 

including the identity of the deceased whose remains are to 

be cremated and the signer's authority to order cremation. 

trt--A--ereMatory7--ereMtttory--operator,--or---erelfta~ory 

teehn¼e¼a"---who--eremates--~ttman--remai"e--or--re±enses--or 

d½eposee--of--eremated--rel!ltlins--ie--not--iiabie---for---~he 

eremat½o"7---re¼ease7---or--dispos½tio"--i£--~he--erematory7 

erematory-operator7-or-erematory-teehnieian-has--reeeived--a 
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signed--eremat¼on--authorization--form--from-the-aatftor¼z¼ng 

agent• 

t37--A-erematory-operator-or-erematory-technie¼an-¼s-not 

respensib¼e-or-¼iab¼e-for-an7--ya¼uab¼es--de¼i¥ered--to--the 

erematory-with-the-httman-remains. 

t4t--A-erematory-operatcr-or-erematory-teehnieian-is-not 

¼ia~¼e-for-re~using-to-aeeept-a-bod7-or-perform-a-eremation~ 

tet--fer-eny-iewfai-reesen~ 

tbt--±t--the--ereaatory-operator-or-erematory-teehnieian 

has--a--reaeonab¼e--basis--for--qttestioning---any---of---the 

representatione-made-by-the-authorizing-a9ent7-or 

tet--unti¼--reeeipt--of--a-eottrt-order-or-other-sttitab¼e 

eonfirmation--that--a--dispttte--has--been--settled--if---the 

ereaatory--operator--or-erematory-technician-is-aware-0£-any 

di•pnte-cofteerfting-the-cremation-of-the-httman-remains. 

fSt--1£-a-erematory-operator-or-crematory-technician--ia 

avare--of--any-dispate-concerning-the-re¼ease-or-dispesition 

of-the-cremated-remains 7 -the-erematory-operator-or-erematory 

technician-may-refase-to-re¼ease-the-cremated-remains--anti¼ 

the--dispttte--has--been--resoived--or--ttnti¼--the--crematory 

operator--or--crematory--technieian-has-been-provided-witft-a 

eottrt-order-anthorizing-the-re¼ease-or--disposition--of--the 

eremated---remains.--A--erematory7--crematory--operator7--or 

crematory-technieian-¼s-not-¼iab¼e-for-reftteing--to--re¼ease 

or--dispose--of--eremated--remaina--in--aeeordanee-with-this 
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sabseetiOft• 

f6t--Bpon-disposing-of-eremated-remains,-the--person--in 

possess¼en--et--the--erema~ed-remains-is-diseharged-£rom-any 

¼ega¼--obiigatio"--er--¼iabi¼ity--eoneer"ing--the---eremated 

~ema¼ns. 

ill A CREMATORY, CREMATORY_OPERATOR, OR CREMATORY 

TECHNICIAN WHO PROPERLY CREMATES HUMAN REMAINS, REFUSES TO 

ACCEPT A BODY OR PERFORM A CREMATION, OR REFUSES TO RELEASE 

CREMATED REMAINS DUE TO AN UNRESOLVED DISPUTE IS PRESUMED TO 

HAVE ACTED PROPERLY AND WITHOUT NEGLIGENCE IF THE ACTIONS 

WERE PERFORMED IN ACCORDANCE WITH TITLE 37, CHAPTER 19, 

NEW SECTION. Section 10. Preneed cremation 

authorizations. (l} Preneed cremation authorizations may be 

made with a cemetery, funeral establishment, crematory, or 

any other party. Preneed authorizations must specify the 

ultimate disposition of the cremated remains, be signed by 

the authorizing agent, and meet other requirements 

established by board rule. 

(2) A crematory operator or crematory technician shall 

comply with the terms of the preneed authorization in 

releasing or disposing of the cremated remains at the time 

of death ttn¼ess-additional-er-eeni¼ieting-instruetiens-are 

reeeived-frem-a-designated-atttherizing-agent. 

(3) Upon payment for cremation and disposition, a 

crematory, crematory operator, or crematory technician in 
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possession of a cremation authorization form and the 

deceased's human remains is not liable for the actual 

cremation and the disposition of the cremated remains if the 

terms of the preneed authorization have been complied with. 

Section 11. Section 35-21-102, MCA, is amended to read: 

"35-21-102. Definitions. For the purposes of this 

chapter, certain words used here±n--sha¼¼ in this chapter 

have the following meanings: 

(1) 11 Columbarium 11 means a structure, room, or other 

space in a permanent building or outdoor structure 

eonte¼ftift~ that contains niches for permanent inurnment of 

cremated remains, as defined in 37-19-101, in a place used 

or intended to be used and dedicated for interment purposes. 

tit--ueremated---reaains•---means--httJBan--remains--a£ter 

erematien-in-a-erematory• 

t3t--•eremationll-meene-the-redttetio"-o£-the--bedy--o£--a 

deeeased-person-to-eremated-remains-in-a-erematorye 

t4t--»erematery•---means---a---btt½¼din9---or---str~etttre 

eofttaifting--one--or-more-retorts-£or-the-redttetion-of-bodies 

0£-deeeaeed-persons-to-eremated-remainee 

t5til.l "Crypt" or "vault" means a space in a mausoleum 

of sufficient size used or intended to be used to entomb the 

uncremated human remains. 

t6tlil "Directors" or "governing body" means the board 

of directors, board of trustees, or other governing body of 
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a mausoleum-columbarium authority. 

t~tJ..!l "Entombment" means the placement of human 

remains in a crypt or vault. 

t8t.!2.l "Human remains" or "remains" meaas-the-body-0£-a 

deeeased-person-and--±ne½ttdes--the--body--in--any--stage--oE 

deeomposition--and--eremated--remains has the meaning as 

defined in 37-19-101. 

t9till_ 11 Interment 11 means the disposition of human 

remains by cremation and inurnment or entombment in a place 

used or intended to be used and dedicated for interment 

purposes. 

t¼0t1.1.l 11 Interment space 11 means any space in a crypt, 

vault, or niche of sufficient size for the entombment or 

inurnment of the remains of one human being. 

ti±tl!!l "Inurnment 11 means placing cremated remains in 

an urn or other permanent container and placing it in a 

niche. 

tlitill "Mausoleum" means a permanent building or 

outdoor structure suitable for the entombment of human 

remains in crypts or vaults in a place used or intended to 

be used and dedicated for interment purposes. 

t¼3ti!.Ql "Mausoleum business", "columbarium business", 

and "mausoleum-columbarium business or purposes" are used 

interchangeably and mean any and-a¼¼ business and purposes 

requisite to, necessary for, or incident to establishing, 
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maintaining, operating, improving, or conducting a 

mausoleum, columbarium, or mausoleum-columbarium;L interring 

human remains ~ftereift7 L and the care, preservation, and 

embellishment of stteh the property. 

t¼4ti..!..!.l "Mausoleum-columbariurn" means a building or 

structure containing both a mausoleum and a columbarium. 

t¼St~ "Mausoleum-columbarium authority"' means any 

corporation, whether for profit or not for profit, owning, 

controlling, or operating lands, buildings, or structures 

used or intended to be used and dedicated for interment 

purposes by entombment or inurnment but she¼¼ does not refer 

to any corporation for profit or not for profit or any 

association, corporation sole, or other person owning or 

controlling cemetery lands or propertyL including mausoleums 

andfor £!. columbariums where interment is also made by 

ground burial. 

t¼6tl!.ll "Niche" means a space in a columbarium or urn 

garden used or intended to be used for inurnment of cremated 

human remains. 

t¼1'til!l "Plot" or "interment plot 11 means space in a 

mausoleum or columbarium used or intended to be used for the 

interment of human remains. Sneh The terms include and apply 

to one or more ~~an-one adjoining crypts or vaults or one or 

more than-one adjoining niches, 

t:t87.i..l2l_ 11 Plot owner"L or 11 owner"..!.. or "proprietor" means 
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any person in whose name an interment plot stands of record 

as owner in the office of a mausoleum-columbarium authority. 

t¼9tl!.§l "Temporary receiving vault 11 means a vault used 

or intended to be used for the temporary placement of human 

remains. 

tzBt.lll.l "Urn garden" means a permanent outdoor 

structure containing niches of stone or reinforced concrete 

suitable for and used or intended to be used for inurnment 

of cremated remains in a place used or intended to be used 

and dedicated for interment purposes. Wherever Whenever the 

context ehe½¼--permi~ permits, 11 urn garden'' shai¼-b~-deemed 

t:e-be is included in 11 columbarium 11
•

11 

Section 12. Section 35-21-103, MCA, is amended to read: 

"35-21-103. Exeaptions and limitations on applicability 

of chapter. (1) The provisions of this chapter relating to 

private mausoleums 

the following: 

and columbariums do not apply to any of 

(a) any religious 

society or denomination, 

temporalities of any 

corporation, 

corporation 

church, religious 

sole administering 

church or religious society or 

denomination, or any cemetery, mausoleum, or columbarium 

organized, controlled, and operated by any of them; 

(b) any county, 

columbarium1... 

(c) any crematory, 

town, or city cemetery, mausoleum, or 

crematory operator, or crematory 
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technician licensed under Title 37, chapter 19. 

(2) Ne ! conditionL or sectionL or provision of this 

chapter sfta¼l-or may not be so construed or interpreted as 

to apply to any act or in any way pertain to or affect any 

Montana mausoleum corporation in existence on July 1, 1949, 

operating under Montana charter dated prior to the year 

1920. 

(3) The provisions of this chapter do not affect the 

corporate existence or rights or powers of any cemetery 

corporation organized under any law of the state of Montana 

in which a mausoleum, columbarium, or crematory or 

combination thereof sha¼¼-b~ is situated, maintained, or 

operated in conjunction with a cemetery for the burial of 

dead human remains by ground interment. This chapter and all 

its provisions shall--b~ ~ applicable to and--on¼y--to 

mausoleums andfor or columbariums owned, operated, or 

controlled by a mausoleum-columbarium authority organized 

and governed as herein provided in this chapter and owning, 

controlling, or operating lands, buildings, or structures7 

e~e•T solely for the entombment and inurnment of human 

remains." 

Section 13. Section 35-21-204, MCA, is amended to read: 

"35-21-204. Power to establish and operate aauaoleuaT 

or coluabariua7 --or--erematory. Any ~ private corporation 

organized under the laws of the state of Montana and 
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authorized by its articles so-to-do may establish, maintain, 

manage, improve, or operate a mausoleum, columbarium, or 

erematory or any-eombination--thereof mausoleum-columbarium 

and conduct any or---a¼¼ of the businesses of a 

mausoleum-columbarium and-crematory either for or without 

profit to its members or stockholders." 

Section 14. Section 35-21-207, MCA, is amended to read: 

•35-21-201. Ruleaaking power. A mausoleum-columbarium 

authority may make, adopt7-a■end,-add-~o,-rev±seT-or--mediry 

and enforce rules for the use, care, control, management, 

restriction, and pr·otection of all or any part of its 

mausoleum7 or columbarium7--or-erematory and for the other 

purposes specified in 35-21-208 to through 

1:-ne¼ttl!!live." 

35-21-2167 

Section 15. Section 35-21-208, MCA, is amended to read: 

"35-21-208. Power to li■it use of property. rt ~ 

mausoleum-columbarium authority may restrict and limit the 

use of all property within its mausoleum, or columbarium7-or 

crematory." 

Section 16. Section 35-21-214, MCA, is amended to read: 

"35-21-214. Rules for other purposes. rt ~ 

mausoleum-columbarium authority may make and enforce rules 

for all other purposes deemed considered necessary by the 

mausoleum-columbarium authority for the proper conduct of 

the business of the mausoleumT or columbarium,-or-crematory, 
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for the transfer of any plot or the right of interment, and 

for the protection and safeguarding of the premises and the 

principles, plans, and ideals on which the mausoleum7 or 

columbarium7-er-eremat-ery is conducted. 11 

Section 17. Section 35-21-216, MCA, is amended to read: 

"35-21-216. Person in charge has authority of peace 

officer. The sexton, superintendent, or other person in 

charge of a mausoleum-columbarium and s~ch !!!Yother person 

as designated by the mausoleum-columbarium authority 

de•¼~na~ea-he8 have the authority of a peace officer for the 

purpose of maintaining order, and enforcing the rules of the 

mausoleum-columbarium authority, the laws of the state, and 

the ordinances of the city or county within the 

mausoleum-columbarium over which he the person has charge 

and within stteh the radius as-may-be necessary to protect 

the mausoleum-columbarium er-erematery property." 

Section 18. Section 35-21-217, MCA, is amended to read: 

"35-21-217. Power to 

Mausoleum-columbarium authorities 

donation, or devise property 

acquire 

may take 

consisting 

by 

of 

property. 

purchase, 

lands, 

mausoleums, eremaCeries7 and columbariums within which the 

interment of the dead may be authorized by law.• 

Section 19. Section 35-21-302, MCA, is amended to read: 

•35-21-302. Liability of person signing authorization 

for interment er--erema~ien. Any ~ person signing any an 
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authorization for the interment or-eremaCion of any remains 

warrants the truthfulness of any fact set forth in the 

authorization, the identity of the person whose remains are 

sought to be interred or-er~ma~ed, and his the authority to 

order interments er-eremacion. He The person signing an 

authorization is personally liable for all damage occasioned 

by or resulting from~ breach of st1ch. the warranty." 

Section 20. Section 35-21-303, MCA, is amended to read: 

•35-21-303. Authorization ezeapts aausoleua-coluabariua 

froa liability. The mausoleum-columbarium authority may 

inter er--cremace any remains upon the receipt of a written 

authorization of a person representinq-himse½f-~e-be--a who 

represents that the person who has acquired the right to 

control the disposition of the remains. A 

mausoleum-columbarium authority is not liable for interring 

or-er~mating pursuant to etteh the authorization unless it 

has actual notice that each the representation is untrue ... 

Section 21. 

"35-21-304. 

Section 35-21-304, MCA, is amended to read: 

Liaitation on actions against 

aausole1111-coluabariua -- funeral directorsL and 1110rticiansL 

and crematory authority ez...,pt froa liability. No An action 

aha¼¼ may not lie against any mausoleum-columbarium 

authority relating to the remains of any person which that 

have been left in its possession for a period of 2 years 

unless a written contract has been entered into with the 
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mausoleum-columbarium authority for their care or unless 

permanent interment has been made. NoChing-in-tftie-seetion 

sha¼¼-be-eenstrtted-as-an-exteflsion-of-the--existing--statttte 

~reser¼bing--the--period-witftin-wftieh-an-aetion-based-ttpon-a 

tort-mttst-be-eommeneed~-No ~ licensed morticianL o~ funeral 

director, crematory authority, crematory operator, or 

crematory technician sfta¼¼-be is not liable in--damages for 

any cremated human remains after the remains have been 

deposited with a mausoleum-calumbarium authority in the 

10 state of Montana. 11 

ll 

12 

Section 22. section 35-21-417, MCA, is amended to read: 

"35-21-417. C:C-ission or rebate for causing 

13 disposition of body in erem.eeery, -.ausoleuaT or coluabariua 

14 aisdeaeanor. hery ~ person who paysL or causes to be 

15 paidL or offers to pay to any other person, firm, or 

16 corporation, directly or indirectly, except as provided in 

17 35-21-416, any commissionL or bonusL or rebateL or other 

18 thing of value in consideration of recommending or causing a 

19 dead human body to be disposed of in any erematoryT 

20 mausoleumT or columbarium is guilty of a misdemeanor, and 

21 each violation shal¼--eons~i~tt~e constitutes a separate 

22 offense." 

23 NEW SECTION. Section 23. Repealer. sections 35-21-504, 

24 35-21-505, and 35-21-709, MCA, are repealed. 

25 NEW SECTION. Section 24. Codification instruction. 
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[Sections 1 and 4 through 10] are intended to be codified as 

an integral part of Title 37, chapter 19, and the provisions 

of Title 37, chapter 19, apply to [sections 1 and 4 through 

10 l. 

NEW SECTION. Section 25. Effective date. [This act J is 

effective on passage and approval. 

-End-
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SENATE BILL NO. 45 

INTRODUCED BY KEATING 

BY REQUEST OF THE BOARD OF MORTICIANS 

A BILL FOR AN ACT ER'l'ITLED: "AN ACT PROVIDING FOR THE 

LICENSING AND REGULATION OF CREMATORIUMS, CREMATORY 

OPERATORS, AND CREMATORY TECHNICIANS: RENAMING THE BOARD OF 

MORTICIANS AS THE BOARD OF FUNERAL SERVICE: PROVIDING FOR A 

CREMATORY EMPLOYEE MEMBER OF THE BOARD: PROVIDING FOR FEES, 

INSPECTION, AND STANDARDS; PROVIDING FOR RECORDKEEPING: 

PROVIDING FOR CREMATION PROCEDURES; PROVIDING FOR 

DISPOSITION OF CREMATED REMAINS: PROVIDING FOR LIMITATION OF 

LIABILITY; PROVIDING FOR PRENEED CREMATION ARRANGEMENTS: 

GRANTING RULEMAKING AUTHORITY; REPEALING CREMATORY 

REGULATION UNDER THE MAUSOLEUM AND COLUNBARIUM AUTHORITIES 

CHAPTER; AMENDING SECTIONS 2-15-1853, 35-21-102, 35-21-103, 

35-21-204, 35-21-207, 35-21-208, 35-21-214, 35-21-216, 

35-21-217, 35-21-302, 35-21-303, 35-21-304, 35-21-417, AND 

37-19-101, MCA: REPEALING SECTIONS 35-21-504, 35-21-505, AND 

35-21-709, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

STATEMENT OF INTENT 

A state■ent of intent la required for this bill because 

(sections 4 through 10) grant rulemaking authority to the 

board of funeral service to iapleaent provisions of this 

~·--
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.bill. It ls the intent of the legislature that the board, at 

a ■iniaum, adopt rules: 

(1) eatablishing license application procedures, 

license fees, criteria for aini■1.1111 require-nta for license 

eligibility, and raquire■anta for license renewal: 

(2) developing procedures for the issuance, renewal, 

suspension, and revocation of licenses; and 

(3) creating disciplinary standards for licensees, 

processing establishing investigatory procedures for 

co■plaints, and adopting ethical standards for licensed 

crematory operators. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Purpose. The legislature finds 

that because the practice of crematory operation affects the 

lives of the people of this state and because so- Montanans 

may exercise their right to choose cremation for themselves 

or a loved one, it is the purpose of (sections 1 and 4 

through 10) to: 

Cl) provide standards for the licensing and regulation 

of cre■atoriu■s in order to protect the public health, 

safety, and welfare; and 

(2) ensure the qualified and professional practice of 

crematory operation. 

Section 2. Section 2-15-1853, MCA, is amended to read: 
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"2-15-1853. Board of -r~ieians funeral aervice. (l) 

There is a board of aor~ician• funeral service. 

(2) The board consists of five members appointed by the 

governor with the consent of the senate. Pour Three members 

shall must be licensed morticians. One member shall must be 

a representative of the public who is not engaged in the 

practice of mortuary science or funeral directing. One 

meaber aust be a licensed crematory operatot or crematory 

technician or a 110rtician who is engaged in a crematory 

operation. 

(3) Board ■embers shall serve staggered 5-year terms. 

(4) The board is allocated to the department for 

administrative purposes only as prescribed in 2-15-121." 

Section 3. Section 37-19-101, MCA, is amended to read: 

"37-19-101. Definitions. Unless the contezt requires 

otherwise, in this chapter, the following definitions apply: 

(11 "Authorizing agent• means a person legally entitled 

to order the cremation of hU111an remains. An authorizing 

agent is, in order of preference: 

(al a spouse; 

(bl an-adal~-ehlld A MAJORITY OF ADULT CHILDREN; 

(cl a parent; 

jdl a cloae relative of the deceased; or 

(el in the absence of a person OR PERSONS listed in 

subsections (111•1 through (l)(dl, a personal 
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representative, a public administrator, the deceased through 

a preneed authorization, or others as designated by board 

~ 

tltill •eoard" means the board of ■ortie¼ana funeral 

service provided for in 2-15-1853. 

(3) •closed container• means a container in which 

cremated reraains can be placed and enclosed in a manner that 

prevents leakage or spillaQ~ of cremat~~ re~~ins or entrance 

of fore!.9.n material. 

ill •cr.,...ted remains" means all human remains 

recovered after the completion of the cremation, including 

pulverization that leaves only bone fragments reduced to 

unidentifiable dimensions. 

(5) •cremation" means the technical process, using 

heat, that reduces hwun reaains to bone fragments. The 

reduction takes place through heat and evaparation. 

(6) "Creaation chamber" aeans the enclosed space within 

which the cremation process takes place. Cremation chambers 

of crematoriums licensed by this chapter must be~ used 

ezclusively for the cremation of human remains. 

(7) •creaation container• means the container in which 

the human remains are placed in the cremation chamber for a 

creaation. A cremation container must meet substantially all 

of the following standards: 

(a) be compased of readily combustibl~~~materials 

-4- SB 45 



l 

2 

3 

4 

5 

6 

7 

e 
g 

10 

11 

12 

13 

l4 

15 

16 

17 

18 

l9 

20 

21 

22 

23 

24 

25 

SB 0045/02 

suitable for cremation; 

(bl be able to be closed in order to provide a complete 

covering for the human remains; 

(CI be resistant to leakage and spillage; 

(di be rigid enough for handling with ease; and 

I e I be able to E!:rovide 2rotection for the health1 

safety 1 and integritx of crematori e!rsonnel. 

(8) •crematory• means the building or portion of a 

building that houses the cremation chamber and the holding 

facility. 

(9) •crematory operator" means the person in charge of 

the licensed crematory facility. 

(10) •creaatory technician• means an employee of a 

cre11atory facility who is trained to perform cremations and 

is licensed by the board. 

titi!.!1 "Departaent• means the departaent of COD111erce 

provided for in Title 2, chapter 15, part 18. 

t3tilll "Embalming• aeana the preservation and 

disinfection of the dead huaan body by application of 

chemicals, externally, internally, or both. 

t4tl!ll "Funeral directing• includes: 

of (a) supervising funerals, including the aaking 

preneed or at-need contractual arrangements for funerals; 

(b) preparing dead bodies for burial, other than by 

embalming; 
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(c) maintaining a mortuary for the preparation, 

disposition, or care of dead human bodies; and 

(d) the-ho¼dtng-oat representing to the public that one 

is a funeral director or-anderteker. 

(14) "Holding facility" means an area within or adjacent 

to the crematory facility designated for the retention of 

human remains prior to cremation that must: 

(al c<ltllply with any applicable public health law; 

(bl preserve the dignity of the human remains; 

(cl recognize the health, safety, and integrity of the 

crematory operator and crematory personnel; and 

ill be secure from access by anyone other than 

authorized personnel. 

(15) "Human remains• ■eans the body of a deceased person 

or part of a body or limb that has been removed from a 

livin9 person, including the body, part of a body, or liab 

in any stage of dec011position. 

t5ti!!l A-•aor~tetan•--is "Mortician• means a person 

licensed under this chapter to practice aortuary science. 

t6ti!ll A--•-rtaerr•--ta "Mortuary• ■eans a place of 

business used for the care and preparation for burial or 

transportation of dead human bodies or a place where a 

person represents h¼ase¼f-as that the person is engaged in 

the profession of mortuary science or funeral directing. 

t~t1!.!.l •Mortuary science" ia ~ the profession or 
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practice of funeral directing and embalming. 

(19) •Temporary container• aeans a receptacle for 

creaated remains that is usually made of cardboard, plastic 

film, or similar material designed to hold the cremated 

remains until an urn or other perma~ent_ container is 

acquired. 

(20) •urn• ■eans a receptacle designed to permanently 

encas~ t~e creaated remains.• 

NEW S1!CTI<>~_. Section 4. Licenses required display 

of licenses renewal -- penalty for late renewal. (l) A 

person doing business in this state or a cemetery, mortuary, 

corporation, partnership, joint venture, voluntary 

organization, or other entity that erects, maintains, or 

provides the necessary appliances and facilities for the 

cr-tion of huaan reaains and that conducts creaations must 

be licensed by the board, beginning July l, 1993. The 

license ■ust be displayed in a conspicuous place in the 

creaatory facility. 

(21 A craaatory license expires on June 30 of each year 

and ■ay be renewed upon pay■ent of a fee set by the board, 

which includes the coat of annual inspection. If• cre■atory 

facility ia attached to a licensed ■ortUAry, only one 

inspection fee ■ay be charged for inspection of both a 

■ortuary facility under 37-19-403 and a cre■atory facility. 

(3) The board ■ay set a penalty fee for late renewal of 
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a license. 

(4) A person in charge of a licensed crematory facility 

must be licensed as a crematory operator by the board. A 

person employed by a licensed crematory facility must be 

licensed as a crematory technician by the board. The license 

must be displayed in a conspicuous place in the crematory 

facility. 

(5) Crematory operator and crematory technician 

licenses expire on June 30 of each year and may be renewed 

upon payment of a fee set by the board. On-the-job training 

■ust be provided to a crematory technician at the time of 

e■ploy■ent. 

NEW SECTION. Section 5. Application -- power of board 

to set standards -- inspection -- fees. (1) Application for 

a creaatory, crematory operator, or crematory technician 

license ■ust be on forms prescribed by the board and must 

include the name of the applicant, name of the crematory 

facility, location of the crematory facility and its mailing 

address, and any further information the board requires. To 

be eligible for licensure: 

(a) as a crematory facility, an application must 

include a description of the type of structure and equipment 

to be used in the operation of the crematory facility; 

(bl as a cre■atory operator, an applicant must be at 

least 18 years of age, ■ust be a high school graduate or 
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have an equivalent degree, and ■ust be of good aoral 

character. 

(2) The application must be accompanied by an 

application fee set by the board. 

(3) The board must be notified of any change of 

ownership of a crematory within 30 days of the change. 

(4) A license to operate a crematory in Montana may be 

issued only upon inspection of the crematory facility and 

upon a finding of compliance With standards for operation 

set by the board. 

(5) A temporary permit may be issued to operate a 

crematory facility, as prescribed by board rule, that is 

effective until the initial inspection is completed to the 

board's satisfaction. 

(6) A crematory facility ■ay be inspected by a board 

■ember or the board's designated representative during 

business hours. 

(7) The board shall adopt rules governing the cremation 

of hu■an remains, the transportation of human remains, 

sanitation, equipment, fire protection, building 

construction, and recordkeeping. 

(8) A crematory facility shall c011ply with all local 

building codes, environmental standards, and applicable 

state and local regulations. 

(9) A new crematory facility shall pay an initial 
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inspection fee, set by the board, that must accompany the 

application. 

NEW SECTION. Section &. Cremation authorization 

required -- identification. (1) Except as otherwise provided 

in this chapter, a crematory may not cremate human remains 

until it has received a creaation authorization. 

(2) A crematory may not accept unidentified human 

remains. 

(3) Appropriate identification ■ust be placed upon the 

exterior of the cremation container upon receipt of the 

hwaan remains. 

NEW SECTION. Section 7. Creaation procedures 

creaation containers. (1) Human remains may not be cremated 

ezcept in a licensed crematory. 

(2) Human remains may not be cremated within 24 hours 

after the ti■e of death. 

(3) A body aay not be cremated with a pacemaker or 

other potentially hazardous implant, as defined by the 

board, including any toxic or explosive-type sealed 

implants, in place. The authorizing agent is responsible for 

takin9--eii--neeessery--steps--to-ensare-that DISCLOSING THE 

EXISTENCE OF any paceaakers or other hazardous implants are 

reao•ed-prior-to-ereaatton. 

1•1 A creaatory shall hold human remains, prior to 

their cremation, under the following conditions: 
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(a) In the event the crematory is unable to perform 

cremation upon receipt of the human remains, it shall place 

the hu-.an remains in a holding facility. 

(bl If the human remains are not embalmed, they may not 

be held longer than 48 hours after the time of death outside 

of a refrigerated facility. 

(5) Human remains delivered to a crematory may not be 

removed from the cremation container, and the cremation 

container must be cremated with the huaan remains. 

(61 Unauthorized persons may not be permitted in the 

retort area while any hu111an remains are awaiting cremation, 

being cremated, or being removed from the cremation chamber. 

(7) The unauthorized, simultaneous cremation of human 

reaains of more than one person within the saae creaation 

cluulber is prohibited unless the 

express written authorization 

authorizing agents for the human 

crematory has received 

fro■ all appropriate 

remains to be cremated 

si■ultaneously. A written authorization exe■pts the 

crematory fro■ liability for c.-ingling of the product of 

the cremation process PRQYIDED TH£ AUTHORIZATION IS COMPLIED 

!!!!!!• 
(81 The identification of the human remains, as 

indicated on the cremation container, ■ust be verified by 

the creaatory operator or crematory technician i-ediately 

prior to the cremation container being placed within the 
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cremation chamber. The identification must be removed from 

the cremation container and be placed near the cremation 

chamber control panel where it must remain until the 

cremation process is complete. 

(9) Upon completion of the cremation process, all 

recoverable residue must be removed from the cremation 

chamber. All residue of the cremation process must be 

separated from material other than bone fragments, which 

must be processed so as to reduce the bone fragments to 

unidentifiable particles. 

(10) Cremated remains, with proper identification, must 

be packed and placed in a temporary container or urn ordered 

by the authorizing agent. 

Cll) If the cremated remains will not fit within the 

dimensions of the temporary container or urn, t~e remainder 

of the cremated remains must be returned to the authorizing 

agent in a separate container. 

112) If the cremated remains are to be shipped, the 

temporary container or designated receptacle ordered by the 

authorizing agent must be packed securely in a suitable, 

aturdy, pressure resistant, and properly sealed container. 

(13) Cremated remains ■ay be shipped only by a method 

that ha■ an internal tracing system available and that 

provides a receipt signed by the person accepting delivery. 

NEW SECTIOI!. Section 8. Disposition of creaated 
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r-ins. (1) The person arranging the cre11ation shall 

require the authorizing agent to provide a signed statement 

that specifies the ulti11ate disposition of the cremated 

remains, if knowna 

(2) The authorizing agent is responsible for SPECIFYING 

THE disposition of the cremated remains. If, after a period 

of 90 days froa the date of cremation, the authorizing agent 

has not specified the ultimate disposition or claimed the 

cremated remains, the crematory or person in possession of 

the cremated reaains IS RESPONSIBLE FOR DISPOSITION OF THE 

CREMATED REMAINS AND may then dispose of the cre11ated 

re11ains in any 11anner per■itted by law. A record of the 

disposition ■ust be_11ade and kept by the crematory operator. 

This subsection applies to all cre■ated remains in the 

possession of a creaatory or other party. 

(3) Except with the express written consent of the 

authorizing agent, a person ■ay not: 

(a) dispose of or scatter cre■ated remains in a 11anner 

or in a location that c~inglea the cremated reaaina with 

those of another person. The provisions of this subsection 

(3) do not apply to the ■cattering of cremated re11ains froa 

individual containers over public waterways or by air or to 

the scattering of creaated remains in an area located in a 

dedicated ce■etery and used excluaively for that purpose. 

(bl place creaated re■ain■ of 110re than one per■on in 
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the sa■e closed container. ~hi■--snbseet¼on-t3t-does-not 

eppt7-to-the-ere-ted-re-¼ns-of-■e■bers-of-the-sa■e--f-¼t7 

that--are--ptaeed~-¼n-a-eo■■on-etosed-eonta¼ner-desi9ned-for 

the-eremated-re■a¼ns-of--re-than-one-person~ 

(4) Cremated remains must be delivered to the 

individual specified by the authorizing agent on the 

cre11ation authorization for■. 

15) A representative of the crematory and the 

individual receiving the cremated remains shall sign a 

receipt indicating the na■e of the deceased and the date, 

tiae, and place of the delivery. The crematory shall retain 

a copy of the receipt, and the original must be given to the 

authorizing agent. After this delivery, the cremated remains 

11ay be transported, in this state, without a permit and 

disposed of in accordance with this chapter. 

NEW SECTION. Section 9. Li■itation of liability. (1) A 

person aigning a creaation authoriz•tion form shall warrant 

the truthfulness of any facts set forth in the form, 

including the identity of the deceased whose remains are to 

be cre11ated and the signer's authority to order cremation. 

tit--A--ereaatory7--ere .. tory--operetor7--or---ere .. ~ory 

~eehnieian---who--cre-tea--hnaan--re■ains--er--re¼eases--or 

di■poses--of--ereaated--reaa¼n■--is--not--iiabie---for---the 

e•e-tion7---re¼ea■e7---or--dtaposition--if--the--ere-tery7 

ereaatory-operatory-or-ere-tory-teehnieian-has--reeei•ed--a 
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a¼9ned--cr-t¼on--aathor¼aation--fora--fro■-the-eather¼atn, 

a9entT 

f3t--A-ereutory-operator-or-ereaatory-teehnieian-ia-not 

reeponaib¼e-or-¼tab¼e-for-any--••¼aables--delivered--to--the 

ere11e:tory-with-the-haaan-re-insT 

t4t--A-ereutory-operator-or-ereutory-teehnieian-is-not 

¼iable-for-refaatn9-to-aeeept-a-body-or-perfor■-a-ere-tionT 

tat--for-any-¼ewfa¼-reaaon7 

fbt--if--the--ereaatory-operator-or-ere■atory-teehnieien 

haa--e--reasonable--besie--for--~•••tionin9---eny---of---the 

repreaentetione-■ade-by-the-eathort■in9-e9ent7-or 

tet--anti¼--reeetpt--of--a-eoart-order-or-other-eaiteb¼e 

eonftr■atton--that--a--diepate--haa--been--aett¼ed--if---the 

ereaatory--operator--or-ere-tory-technieian-ia-avare-of-any 

dtapate-eoneerntn9-the-ere■ation-of-the-h-n-reaain■T 

t5t--§f-e-ere■atory-operator-or-ereaatory-teehnletan--ta 

awere--of--any-diapate-eoneerntn9-the-re¼eaae-or-dtapoaition 

of-the-ere .. ted-r-tna7 -the-ereaatory-operator-or-ereaatory 

teehntelan--y-ref11ae-to-re¼eaae-the-ere■ated-reaaine--anti¼ 

the--dlapate--haa--eeen--reeo¼Yed--or--antl¼--tbe--ereaatory 

operator--or--ereaatory--teehnletan-hee-been-prOYided-wlth-a 

e-•t-order-aathorlsln9-the-re¼eaae-or--di■poaltioe--of--the 

e.--t:ed---reaainaT--A--ereaatory7--er ... tory--operator7--or 

er■-tory-teehnieien-ia-not-¼t■b¼e-for-refaetn9--to--relea■e 

or--diapoae--of--ere-ted--reutna--tn--aeeordanee-wlth-thia 
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attbseet¼ofte 

t6t--6pon-diaposin9-of-ere■ated-reuins,-the--peraon--tn 

poaseeeion--of--the--ereuted-re■aina-is-dieehar9ed-fro■-any 

le9a¼--obli9etion--or--¼iability--eoneernin9--the---ere■ated 

re■ainaT 

( 2) A CREMATORY, CREMATORY OPERATOR, OR CREMATORY 

TECHNICIAN WHO PROPERLY CREMATES HUMAN REMAINS, REFUSES TO 

ACCEPT A BODY OR PERFORM A CREMATION, OR REFUSES TO RELEASE 

CREMATED REMAINS DUE TO AN UNRESOLVED DISPUTE IS PRESUMED TO 

HAVE ACTED PROPERLY AND WITHOUT NEGLIGENCE IF THE ACTIONS 

WERE PERFORMED !Ii ACCORDANCE WITH TITLE 37 1 CHAPTER 19. 

NEW SECTION. Section 10. Preneed creaation 

authorisations. (1) Preneed cremation authorizations may be 

made with a cemetery, funeral establishmentr crematory, or 

any other party. Preneed authorizations must specify the 

ultimate disposition of the cremated remains, be signed by 

the authorizing agent, and meet other requirements 

established by board rule. 

(2) A crematory operator or crematory technician shall 

comply with the teras of the preneed authorization in 

relea■ing or disposing of the cremated remains at the time 

of death an¼eaa-addltional-er-eonf¼ietin9-instraetione-ere 

reeetved-fro■-■-de■i9nated-aathoriaing-a9ent. 

(31 Upon payment for cremation and disposition, a 

creaatory, creaatory operator, or crematory technician in 
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possession of a creaation authorization form and the 

deceased'• human remains is not liable for the actual 

cremation and the disposition of the cremated remains if the 

teras of the preneed authorization have been complied with. 

Section 11. Section 35-21-102, MCA, is amended to read: 

•35-21-102. Definitions. For the purposes of this 

chapter, certain words used he•ein--sha¼¼ in this chapter 

have the following aeanings: 

(1) •colulllbariu■• aeans a structure, room, or other 

space in a permanent building or outdoor structure 

eentaining that contains niches for permanent inurnaent of 

creuted remains, as defined in 37-19-101, in a place used 

or intended to be used and dedicated for interaent purposes. 

tit--•ereaatecl---reaains•----■ns--haaan--reaains--efter 

ereaation-in-e-e•eaat••YT 

tit--•ereaetien•-aeens-the-•edaetien-of-the--ee<ly--ef--e 

deeeesed-persen-te-e•eaated-reaain■-in-■-ereaate•yT 

t4t--•ereaate•y•---aeen■---a---baitdin9---or---•t•aetare 

eentainin9--ene--e•-ae•e-•etorte-fo•-the-•edaetion-ef-ee<lies 

of-deeeaeed-peraons-te-ereaetecl-reaein■T 

tStill •crypt• or •vault" aeana a apace in a aausoleua 

of sufficient aize used or intendad to be used to entomb the 

uncreaated huaan reaains. 

t6till "Directors• or •governing body" aeans the board 

of directors, board of trustees, or other governing body of 
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a mausoleum-columbarium authority. 

titill "Entombaent• means the placeaent of hu11an 

remains in a crypt or vault. 

t&t.ill. •Human remains• or "remains" aeana-the-body-o~-• 

deeeesecl-pe•sen-end--inelades--the--bedy--in--eny--ete9e--ef 

deeoapoeit¼on--and--ere .. ted--re-ina has the meaning •• 

defined in 37-19-101. 

t9tfil "Interaent• aeans the disposition of huaan 

remains by cremation and inurnment or ent0111blllent in a place 

used or intended to be used and dedicated for interaent 

purposes. 

t¼8till "Interment space• aeans any space in a crypt, 

vault, or niche of sufficient size for the ent0111blllent or 

inurnaent of the remains of one human being. 

tlltill •1nurnaent• aeans placing cremated remains in 

an urn or other peraanent container and placing it in a 

niche. 

tlitill •Mausoleum• aeans a permanent building or 

outdoor structure suitable for the entombment of hwu.n 

reaains in crypts or vaults in a place used or intended to 

be uaed and dedicated for interment purposes. 

t¼3t1.!ll •Nauaoleua business", "columbarium business•, 

and "aausoleu■-colu■barium business or purposes" are used 

interchangeably and aean any and-a¼¼ business and purposes 

requiaite to, necessary for, or incident to establishing, 
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maintaining, operating, improving, or conducting a 

mausoleu■ , columbariua, or mausoleum-columbariumTL interring 

hUIUln remains ~here¼n7L and the care, preservation, and 

embellishment of aaeh the property. 

t¼4t1!!.l •Mausoleum-columbariumn means a building or 

structure containing both a mausoleum and a columbarium. 

t¼Sti.W. "Mausoleum-colullbarium authority• means any 

corporation, whether for profit or not for profit, owning, 

controlling, or operating lands, buildings, or structures 

used or intended to be used and dedicated for interment 

purposes by entombment or inurnment but aha¼¼ does not refer 

to any corporation for profit or not for profit or any 

association, corporation sole, or other person owning or 

controlling ceaetery lands or propertyL including mausoleums 

aed/or ~ coluabariuas where interment is also made by 

ground burial. 

t¼6t1.!ll "Niche" means a space in a columbarium or urn 

garden used or intended to be used for inurnment of cremated 

bwun reaains. 

t¼~ti!!l "Plot• or "interment plot• means space in a 

11auaoleu11 or colUllbarium used or intended to be used for the 

interaent of bu...n re11aina. Saeh The teras include and apply 

to one or more ehan-oee adjoining crypts or vault■ or one or 

more ehan-one adjoining niches. 

t¼Bt.L!ll "Plot owner•L or •owner•L or •proprietor• ■eans 
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any person in whose name an interment plot stands of record 

as owner in the office of a mausoleum-colwabarium authority. 

t¼9t1!.!l "Temporary receiving vault" means a vault used 

or intended to be used for the temporary placement of human 

remains. 

ti8t1.!11. "Urn garden• means a permanent outdoor 

structure containing niches of stone or reinforced concrete 

suitable for and used or intended to be used for inurnment 

of cremated remains in a place used or intended to be used 

and dedicated for interment purposes. Where•er Whenever the 

context aha¼i--per■it permits, •urn garden" sh«ii-be-dee■ed 

to-be is included in •colu■barium•.• 

Section 12. Section 35-21-103, MCA, is amended to read: 

•35-21-103. lb:eaptions and limitations on applicability 

of chapter. (1) The provisions of this chapter relating to 

private mausoleums and columbariums do not apply to any of 

the following: 

(a) any religious corporation, 

denomination, corporation society or 

church, religious 

sole administering 

te■poralities of any church or religious society or 

den011ination, or any cemetery, mausoleum, or columbarium 

organized, controlled, and operated by any of them; 

(b) any county, town, or city cemetery, mausoleum, or 

columbariumL 

(C) any crematory, crematory operator, or crematory 
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technician licensed under Title 37 1 chapter 19. 

(2) No ~ conditionL er sectionL or provision of this 

chapter aha¼¼-or may not be so construed or interpreted as 

to apply to any act or in any way pertain to or affect any 

Montana mausoleum corporation in existence on July 1, 1949, 

operating under Montana charter dated prior to the year 

1920. 

Cl) The provisions of this chapter do not affect the 

corporate existence or rights or powers of any cemetery 

corporation organized under any law of the state of Montana 

in which a mausoleum, columbarium, or crematory or 

combination thereof aha¼¼-be is situated, maintained, or 

operated in conjunction with a cemetery for the burial of 

dead human remains by ground interment. This chapter and all 

its provisions sha¼¼--be ~ applicable to and--on¼y--to 

mausoleums andfor or columbariums owned, operated, or 

controlled by a mausoleum-columbarium authority organized 

and governed as herein provided in this chapter and owning, 

controlling, or operating lands, buildings, or structures7 

eteTT solely for the entOlllbaent and inurnment of huaan 

remains.• 

Section 13. Section 35-21-204, MCA, is amended to read: 

"35-21-204. Power to eatabliah and operate .. uaoleua7 

~ colwobarlua7--or--ere .. tory. Any ~ private corporation 

organized under the laws of the state of Montana and 
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authorized by its articles so-te-de may establish, maintain, 

manage, improve, or operate a mausoleum, columbarium, or 

ere■atory or any-eombinat¼on--thereof m?usoleum-columbarium 

and conduct any er---a:H of the businesses of a 

mausoleum-columbarium and-crematory either for or without 

profit to its members or stockholders ... 

Section 14. Section 35-21-207, MCA, is amended to read: 

"35-21-207. Ruleaaking power. A mausoleum-columbarium 

authority may ma:~eT adoptr-aaend7-add-to,-revise7-or--aedify 

and enforce rules for the use, care, control, management, 

restriction, and protection of all or any part of its 

mausoleum7 or columbariu■7--or-ereaatory and for the other 

purposes specified in 35-21-208 to through 

¼ne¼ttsi,re. 11 

35-21-2167 

Section 15. Section 35-21-208, MCA, is amended to read: 

"35-21-208. Power to li■it use of property. £t ~ 

mausoleum-columbarium authority may restrict and limit the 

use of all property within its mausoleum7 or columbarium7-or 

ere-~ery.• 

Section 16. Section 35-21-214, MCA, is amended to read: 

"35-21-214. Rules for other purposes. f~ ~ 

mausoleum-columbarium authority may make and enforce rules 

for all other purposes deemed considered necessary by the 

mausoleum-columbarium authority for the proper conduct of 

the business of the mausoleumy or columbarium7-or-ereaatery, 
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for the transfer of any plot or the righl of interment, and 

for the protection and safeguarding of the premises and the 

principles, plans, and ideals on which the mausoleum7 or 

columbarium7 -er-ereaatory is conducted." 

Section 17. Section 35-21-216, MCA, is amended to read: 

•35-21-216. Person in charge has authority of peace 

officer. The sexton, superintendent, or other person in 

charge of a mausoleum-columbarium and etteh ~ other person 

aa designated by the aausoleum-colwabarium authority 

~eaignates-has have the authority of a peace officer for the 

purpose of maintaining order7 and enforcing the rules of the 

aausoleum-columbariu■ authority, the laws of the state, and 

the ordinances of the city or county within the 

aausoleu■-columbarium over which he the person has charge 

and within aneft the radius aa-uy-be necessary to protect 

the aauaoleum-colu■barium er-ereaa:tery property~• 

Section 18. Section 35-21-217, MCA, is amended to read: 

•35-21-211. Power to 

Mauaoleu■-columbarium authorities 

donation, or devise property 

acquire 

may take 

consisting 

by 

of 

property. 

purchase, 

lands, 

mausoleums, ere-terteey and columbariu■s within which the 

interment of the dead aay be authorized by law.• 

Section 19. Section 35-21-302, MCA, is amended to read: 

•35-21-302. Liability of person signing authorization 

for inter-nt or--ereaa~ion. Any ~ person signing any !!l 
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authorization for the interment or-erematien of any remains 

warrants the truthfulness of any fact set forth in the 

authorization, the identity of the person whose remains are 

sought to be interred or-cremated, and his the authority to 

order interments or-ereaatiOft. He The person signing an 

authorization is personally liable for all damage occasioned 

by or resulting from! breach of stteh the warranty." 

Section 20. Section 35-21-303, MCA, is amended to read: 

"35-21-303. Authorization ezeapts aausoleua-coluabariua 

froa liability. The mausoleum-columbarium authority may 

inter or--ere-te any remains upon the receipt of a written 

authorization of a person represent¼ftg-hiase¼f-tc-be--a who 

represents that the person whe has acquired the right to 

cont rel the disposition of the remains. A 

mausoleum-columbariWI authority is not liable for interring 

or-ere11atin9 pursuant to saeh the authorization unless it 

has actual notice that 11t1eh the representation is untrue ... 

Section 21. 

•35-21-304. 

Section 35-21-304, MCA, is amended to read: 

Li■itation on actions against 

-ueoleua-collllllbariua -- funeral directoraL and aorticianaL 

and crematory authority eae■pt froa liability. No An action 

ehai¼ 1Day not lie against any mausoleum-columbarium 

authority relating to the remains of any person whieh that 

have been left in its possession for a period of 2 years 

unless a written contract has been entered into with the 
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mausoleum-columbariua authority for their care or unless 

permanent interment haa been made. Nething-in-thia-aeetien 

aha¼l-be-eenstrued-as-an-extenaien-eE-the--existing--atatute 

preseribing--the--peried-within-whieh-an-aetien-based-upen-a 

~er~-•~ee-be-eo-eneed•-No ~ licensed morticianL er funeral 

director, crematory authority, crematory operator. or 

crematory technician aha¼¼-be ~ liable in--daaagea for 

anr cremated human remains after the remains have bean 

9 deposited with a mausoleu■-colulllbariu■ authority in the 

10 state of Montana. 11 

11 Section 22. Section 35-21-417, MCA, is amended to read: 

12 •35-21-t11. C-iasion or rebate for causing 

13 disposition of body in ereaatery7 aausoleUIIT or col.-bariua 

14 -- ai..,_anor. Bwery ! person who paysL er causes to be 

15 paidL or offers to pay to any other person, firm, or 

16 corporation, directly or indirectly, except as provided in 

17 35-21-416, any coaaissionL er bonusL er rebateL or other 

18 thing of value in consideration of ceca-ending or causing a 

19 dead huaan body to be disposed of in any ereaatory7 

20 aauaoleu■T or coluabariua is guilty of a misdemeanor, and 

21 each violation aha¼¼--eonatitute constitutes a separate 

22 offense.• 

23 NEW SECTION, Section 23. Repealer. Sections 35-21-504, 

24 35-21-505, and 35-21-709, MCA, are repealed. 

25 NEW SECTION. Section 24. codification inetruction. 
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[Sections land 4 throagh 10) are intended to be codified as 

an integral part of Title 37, chapter 19, and the provisions 

of Title 37, chapter 19, apply to (sections land 4 through 

10 I. 

NEW SECTION. Section 25. Effective date. (This act J is 

effective on passage and approval. 

-End-
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SENATE BILL NO. 45 

INTRODUCED BY KEATING 

BY REQUEST OF THE BOARD OF IIORTICIANS 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE 

LICENSING AND REGULATION OF CREMATORIIIMS, CREMATORY 

OPERATORS, AND CREMATORY TECHNICIANS; REi<AMING THE BOARD OF 

MORTICIANS AS THE BOARD OF FUNERAL SERVICE; PROVIDING FOR A 

CREMATORY EMPLOYEE MEMBER OF THE BOARD; PROVIDING FOR FEES, 

INSPECTION, AND STANDARDS; PROVIDING f'OR RECORDKEEPING; 

PROVIDING f'OR CREMATION PROCEDURES: PROVIDING FOR 

DISPOSITION OF CREMATED REMAINS; PROVIDING FOR LIMITATION OF 

LIABILITY; PROVIDING FOR PRENEED CREMATION ARRANGEMENTS; 

GRANTING RULEMAKING AUTHORITY; REPEALING CREMATORY 

REGULATION UNDER THE MAUSOLEUM AND COLUMBARIUM AUTHORITIES 

CHAPTER; AMENDING SECTIONS 2-15-1853, 35-21-102, 35-21-103, 

35-21-204, 35-21-207, 35-21-208, 35-21-214, 35-21-216, 

35-21-217, 35-21-302, 35-21-303, 35-21-304, 35-21-417, AND 

37-19-101, MCA; REPEALING SECTIONS 35-21-504, 35-21-505, AND 

35-21-709, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE." 

STATEIIENT OF INTENT 

A atate■ent of intent is required for this bill because 

(sections 4 through 10) grant rule■aking authority to the 

board of funeral aervice to i■pleaent provisions of this 
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bill. It ls the intent of the le<Jl&lature that the board, at 

a •ini■1111, adopt rules: 

fl) establishing license application procedures, 

license fees, criteria for ■ini■UII requireaents for license 

eligibility, and requireaenta for license rentn1al; 

(2) developing procedures for the issuance, renewal, 

suspension, and revocation of licenses; and 

(3) creating disciplinary standards for 

establishing investigatory procedures for 

licensees, 

processing 

complaints, and adopting ethical standards for licensed 

cre■atory operators. 

BE IT ENACTED B't THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Purpose. The legislature finds 

that because the practice of crematory operation affects the 

lives of the people of this state and because some Montanans 

aay exercise their right to choose cremation for themselves 

or a loved one, it is the purpose of {sections 1 and 4 

through 10) to: 

THERE ARE NO CHANGES IN THIS BILI. 
AND WILL NOT BE REPRINTED. PLEASE 
REFER TO YELLOW OR BLUE FOR COMPLETE. 
,UT. 
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