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SENATE BILL NO. 45
INTRODUCED BY KEATING
BY REQUEST OF THE BOARD OF MORTICIANS
A BILL FOR AN ACT ENTITLED: “AN ACT PROVIDING FOR THE
LICENSING AND REGULATION oF CREMATORIUMS, CREMATORY

OPERATORS, AND CREMATORY TECHNICIANS: RENAMING THE BOARD OF

MORTICIANS AS THE BOARD GF FUNERAL SERVICE; PROVIDING FOR A

CREMATORY EMPLOYEE MEMBER OF THE BOARD; FROVIDING FOR FEES,
INSPECTION, AND STANDARDS; PROVIDING FOR RECORDKEEPING;
PROVIDING FOR CREMATION PROCEDURES;  PROVIDING  FOR
D1SPOSITION OF CREMATED REMAINS; PROVIDING FOR LIMITATION OF
LIABILITY; PROVIDING FOR PRENEED CREMATION ARRANGEMENTS:
GRANTING RULEMAKING AUTHORITY; REPEALING CREMATORY
REGULATION UNDER THE MAUSOLEUM AND COLUMBARIUM AUTHORITIES
CHAPTER; AMENDING SECTIONS 2-15-1853, 35-21-102, 35-21-3103,
35-21-204, 35-21-207, 35-21-208, 35-21-Z14,  35-21-216,
45-21-217, 35-21-302, 35-21-303, 35-21-304, 35-21-417, AND
37-19-101, MCA; REPEALING SECTIONS 35-21-504, 35-21-505, AND

35-21-709, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

STATEMENT OF INTENT
A statement of intent is reguired for this bill because
[sections 4 through 10] grant rulemaking authority to the

board of Funeral service to implement provisions of this
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bill. It is the intent of the legislature that the board, at

a minimum, adopt rules:

(1) establishing license application procedures,

license fees, criteria for minimum requirements for 1license
eligibility, and requirements for license renewal;

(2) developing procedures for the issuance, renewal,
suspension, and revocation of licenses; and

-{3) creating disciplinary standards for

licensees,

establishing investigatory procedures for processing
complaints, and adopting ethical standards for licensed

crematory operators.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. purpose. The legislature finds
that because the practice of crematory operation affects the
lives of the people of this state and because some Montanans
may exercise their right to choose cremation for themselves
or a loved one, it 1is the purpose of [sections 1 and 4
through 10} to:

(1) provide standards for the licensing and regulatiocn
of crematoriums in order to protect the public health,
safety, and welfare; and

(2) ensure the qualified and professional practice of

crematory operation.

Section 2. section 2-15-1853, MCA, is amended to read:

S8 s
INTRODUCED BILL
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*2-15-1853, Board of mereiectans funeral service. (1)
There is a board of mertieians funeral service.

{2) The board consists of five members appointed by the
governor with the consent of the senate. Pour Three members
shat: must be licensed morticians. One member shat® must be
a representative of the public who is not engaged in the
practice o©of mortuary science or funeral directing. One

member must be a licensed crematory operator or crematory

technician or a mortician who is engaged in a crematory

operation.

(3) Board members shall serve staggered S5-year terms.
{4} The board 1is allocated to the department for
administrative purposes only as prescribed in 2-15-121."
Section 3. Ssection 37-19-101, MCA, is amended to read:
"37-19-101. Definitions. Unless the context regquires
otherwise, in this chapter, the following definitions apply:

{1) "Authorizing agent" means a person legally entitled

to order the cremation of human remains. An authorizing

agent is, in order of preference:
(a} a spouse;

(b} an adult child;

!C! a parent;

{d) a close relative of the deceased; or

(e) in the absence of a person 1listed in sybsections

{l)(a) through {1}(d), a personal representative, a public
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administrator, the deceased through a preneed authorization,

or others as designated by board rule.

{33¥(2) "Board" means the board of mortietanas funeral
service provided for in 2-15-1853.

(3) “Closed container" means a container in which

cremated remains can be placed and enclosed in a manner that

prevents leakage or spillage of cremated remains or entrance

of foreign material.

(4) "Cremated remains" means ail human remains

. recovered after the completion of the cremation, including

pulverization that leaves only bone fragments reduced to

unidentifiable dimensions.

{(5) "Cremation” means the technical process, using

heat, that reduces human remains tc  bone fragments. The

reduction takes place through heat and evaporation.

(6) "Cremation chamber" means the enclosed space within

which the cremation process takes place. Cremation chambers

of crematoriums licensed by this chapter must be used

exclusively for the cremation of human remains.

(7) "Cremation container" means the container in which

the human remains are placed in the cremation chamber for a

cremation. A cremation container must meet substantially all

of the following standards:

{a) be composed of readily combustible materials

suitable for cremation;
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{b) be able to be closed in order to provide a complete

covering for the human remains;

{c) be resistant to leakage and spillage;

(d) be rigid enough for handling with ease; and

(e} be able to provide protection for the health,

safety, and integrity of crematory personnel.

{8) "Crematory" means the building or portion of a

building that houses the cremation chamber and the holding

facility.

(9) "Crematory operator" means the person in charge of

the licensed crematory facility.

{10) “"Crematory technician"” means an employee of a

crematory facility who is trained to perform cremations and

is licensed by the board.

+2%(11) "Department" means the department of commerce
provided for in Title 2, chapter 15, part 18.

+33(12) "Embalming" means the preservation and
disinfection of the dead human body by application of
chemicals, externally, internally, or both.

¥43(13) “"Funeral directing" includes:

(a) supervising funerals, including the making of
preneed or at-need contractual arrangements for funerals;

{(b) preparing dead bodies for burial, other than by

embalming;

(¢) maintaining a mortuary for the preparation,
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disposition, or care of dead human bodies; and
(d} the-holding-out representing to the public that one
is a funeral director or-undertaker.

(14) "Holding facility" means an area within or adjacent

to the c¢rematory facility designated for the retention of

human remains prior to cremation that must:

(a) comply with any applicable public health law;

{b) preserve the dignity ¢f the human remains;

{(c) recognize the health, safety, and inteqgrity of the

crematory operator and crematory personnel; and

(d) be secure from access by anyone other than

authorized personnel.

{15) "Human remains" means the body of a deceased person

or part of a body or limb that has been removed from a

living person, including the body, part of a body, cor limb

in any stage of decomposition.

t57({16) A-‘morticiant--is “Mortician" means a perscn

licensed under this chapter to practice mertuary science.

t63(17) A-—-Umareuvaryl--is "Mortuary" means a place of

business used for the care and preparation for burial or
transportation of dead human bodies or a place where a

person represents himseif-as that the person is engaged in

the profession of mortuary science or funeral directing.
¢#¥(18B) "Mortuary science" s means the profession or

practice of funeral directing and embalming.

-6
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(19) "Temporary container" means a receptacle for

cremated remains that is usually made of cardboard, plastic

film, or similar material designed to hold the cremated

remains until an urn or other permanent container is

acquired.

(20] "Urn" means a receptacle designed to permanently

encase the cremated remains."

NEW SECTION. Section 4. Licenses required -- display
of 1licenses —-— renewal -- penalty for late renewal. (1) A
person doing business in this state or a cemetery, mortuary,
corporation, partnership, joint venture, voluntary
organization, or other entity that erects, maintains, or
provides the necessary appliances and facilities for the
cremation of human remains and that conducts cremations must
be licensed by the board, beginning July 1, 1993, The
license must be displayed in a conspicuous place in the
crematory facility.

{2) A crematory license expires on June 30 of each year
anéd may be renewed upon payment of a fee set by the board,
which includes the cost of annual inspection. If a crematory
facility is attached te a 1licensed mortuary, only one
ingspection fee may be charged for inspection of both a
mortuary facility under 37-15-403 and a crematory facility.

(3) The board may set a penalty fee for late renewal of

a license.
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{4) A person in charge of a licensed crematory facility
must be licensed as a crematory operator by the board. A
person employed by a licensed crematory facility must be
licensed as a crematory technician by the board. The license
must be displayed in a conspicuous place in the crematory
facility.

(5) Crematory operator and crematory technician
licenses expire on June 30 of each year and may be renewed
upon payment of a fee set by the board. On-the-job training
must be provided to a crematory technician at the time of

employment.

NEW SECTION. Section 5. Application -- power of board
to set standards -—— inspection -- fees. (1) Application for
a crematory, crematory operator, or crematory technician
license must be on forms prescribed by the board and must
include the name of the applicant, name of the c¢rematory
facility, location of the crematory facility and its mailing
address, and any further information the board reguires. To
be eligible for licensure:

{a) as a crematory facility, an application must
include a description of the type of structure and equipment
to be used in the operation of the crematory facility;

(b) as a crematory operator, an applicant must be at
least 18 years of age, must be a high school graduate or

have an equivalent degree, and must be of good moral

...8_
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character.

{2) The application must be accompanied by an
application fee set by the board.

{3) The board must be notified of any change of
ownership of a crematory within 30 days of the change.

(4) A license to operate a crematory in Montana may be
issued only upon inspection of the crematory facility and
upon a finding of compliance with standards for operation
set by the board.

{5) A temporary permit may be issued to operate a
crematory facility, as prescribed by board rule, that is
effective until the initial inspection is completed to the
board's satisfaction.

{6) A crematory facility may be inspected by a board
member or the board's designated representative during
business hours.

(7) The board shall adopt rules governing the cremation
of human remains, the transportation of human remains,
sanitation, equipment, fire protection, building
construction, and recordkeeping.

(B) A crematory facility shall comply with all local
building codes, environmental standards, and applicable
state and local regulations.

(9) A new crematory facility shall pay an initial

inspection fee, set by the board, that must accompany the
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application.

NEW SECTION. Section 6. Cremation authorization
required —— identification. (1) Except as otherwise provided
in this chapter, a crematory may nct cremate human remains
until it has received a cremation authorization.

{2 A crematory may not accept unidentified human
remains.

{3) Appropriate identification must be placed upon the
exterior of the cremation container upon receipt of the

human remains,

NEW SECTION. Section 7. cCremation procedures -
cremation containers. (1) Human remains may not be cremated
except in a licensed crematory.

({2) Human remains may not be cremated within 24 hours
after the time of death.

(3) A body may not be cremated with a pacemaker or
other potentially hazardous 1implant, as defined by the
board, including any toxic or explosive-type sealed
implants, in place. The authorizing agent is responsible for
taking all necessary steps to ensure that any pacemakers or
other hazardous implants are removed pricr to cremation.

{4) A crematory shall hold human remains, prior to
their cremation, under the following conditions:

fa) In the event the crematory is unable to perform

cremation upon receipt of the human remains, it shall place

_10_
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the human remains in a holding facility.

(b) If the human remains are not embalmed, they may not
be held longer than 48 hours after the time of death outside
of a refrigerated facility.

(5) Human remains delivered to a crematory may not be
removed from the cryemation container, and the cremation
container must be cremated with the human remains.

(6) Unauthcrized persons may not be permitted in the
retort area while any human remains are awaiting c¢remation,
being cremated, or being removed from the cremation chamber.

{7} The unauthorized, simultaneous cremation of human
remains of more than one person within the same cremation
chamber 15 prohibited unless the c¢rematory has received
express written authorization from ail appropriate
authorizing agents for the human remains to be cremated
simultaneocusly. A written authorization exempts the
crematory from liability for commingling of the product of
the cremation process.

(8) The identification of the human remains, as
indicated on the cremation container, must be verified by
the crematory operator or crematory technician immediately
prior to the cremation container being placed within the
cremation chamber. The identification must be removed from
the cremation container and he placed near the cremation

chamber c¢ontrol panel where it must remain until the

-11-

10
11
12
13
14
15
16
17
18
19
20
21

22

23

24

25

SB 0045/01

cremation process is complete.

(9) Upon completion of the crematicn process, all
recoverable residue must be removed from the cremation
chamber. All residue of the cremation process must he
separated from material other than bone fragments, which
must be processed so as to reduce the bone fragments to
unidentifiable particles.

{10) Cremated remains, with proper identification, must
be packed and placed in a temporary container or urn ordered
by the authorizing agent.

(11) If the cremated remains will not f£it within the
dimensions of the temporary container or urn, the remainder
of the cremated remains must be returned to the authorizing
agent in a separate container.

(12) If the cremated remains are to be shipped, the
temporary container or designated receptacle ordered by the
authorizing agent must be packed securely in a suitable,
sturdy, pressure resistant, and properly sealed container.

(13) Cremated remains may be shipped only by a method
that has an internal tracing system available and that

provides a receipt signed by the person accepting delivery.
NEW SECTION. Section 8. Disposition of cremated
remains. (1) The person arranging the cremation shall

require the authorizing agent to provide a signed statement

that specifies the wultimate disposition of the cremated

-12~
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remains, if known.

{2) The authorizing agent is responsible for
disposition of the cremated remains. 1f, after a perioed of
90 days from the date of cremation, the autherizing agent
has not specified the ultimate disposition or c¢laimed the
cremated remains, the crematory or person in possession of
the cremated remains may then dispose of the cremated
remains in any manner permitted by law. A record of the
disposition must be made and kept by the crematory operator.
This subsection applies to all cremated remains in the
possession of a crematory or other party.

{3) Except with the express written consent of the
authorizing agent, a person may not:

{a) dispose of or scatter cremated remains in a manner
or in a location that commingles the cremated remains with
those of another person. The provisions of this subsection
{3) do not apply to the scattering of cremated remains from
individual containers over public waterways or by air or to
the scattering of cremated remains in an area located in a
dedicated cemetery and used exclusively for that purpose.

(b} place cremated remains of more than one person in
the same closed container. This subsection {3} does not
apply to the cremated remains of members of the same family
that are placed in a common closed container designed for

the cremated remains of more than one person.

_13_
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(4) Cremated remains must be delivered to the
individual specified by the authorizing agent on the
cremation authorization form.

(5} A representative of the crematory and the
individual receiving the cremated remains shall sign a
receipt indicating the name of the deceased and the date,
time, and place of the delivery. The crematory shall retain
a copy of the receipt, and the coriginal must be given to the
authorizing agent. After this delivery, the cremated remains
may be transported, in this state, without a permit and

disposed of in accordance with this chapter.

NEW SECTION. Section 9. Limitation of liability. (1) A
person signing a cremation authorization form shall warrant
the truthfulness of any facts set forth in the form,
including the identity of the deceased whose remains are to
be cremated and the signer's authority to order cremation.

{2) A crematory, crematory operator, or crematory
technician who cremates human remains or releases or
disposes of cremated remains is not 1liable for the
cremation, release, or disposition if the crematory,
crematory operator, or crematory technician has received a
signed cremation authorization form from the authorizing
agent.

(3} A crematory operator or crematory technician is not

responsible or liable for any wvaluables delivered to the

-14-
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crematory with the human remains.

(4) A crematory operator or crematory technician is not
liable for refusing to accept a body or perform a cremation:

{a) for any lawful reason:;

{b) if the crematory operator or crematory technician
has a reasonable basis for guestioning any of the
representations made by the authorizing agent; or

(c) wuntil receipt of a court order or other suitable
confirmation that a dispute has been settled if the
crematory operator or crematory technician is aware of any
digpute concerning the cremation of the human remains.

(5) If a crematory operator or crematory technician 1is
aware of any dispute concerning the release or disposition
of the cremated remains, the crematcry operator or crematory
technician may refuse to release the cremated remains until
the dispute has been resolved or until the crematory
operator oOr crematory technician has been provided with a
court order authorizing the release or disposition of the
cremated remains. A crematory, crematory operator, or
crematory technician is not liable for refusing to release
or dispose of cremated remains in accordance with this
subsection.

(6) Upon disposing of cremated remains, the person in
possession of the cremated remains is discharged from any

legal obligation or liability concerning the cremated
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remains.

NEW SECTION. Section 10. Preneed cremation
authorizations. (1) Preneed cremation authorizations may be
made with a cemetery, funeral establishment, crematory, or
any other party. Preneed authorizations must specify the
ultimate disposition of the cremated remains, be signed by
the authorizing agent, and meet other reguirements
established by board rule.

(2) A crematory operator or crematory technician shall
comply with the terms of the preneed authorizaticn in
releasing or disposing of the cremated remains at the time
of death unless additional or conflicting instructions are
received from a designated authorizing agent.

(3) Upon payment for cremation and disposition, a
crematory, crematory operator, or crematory technician in
possession of a cremation authorization form and the
deceased's human remains 1is not liable for the actual
cremation and the disposition of the eremated remains if the

terms of the preneed authcorization have been complied with.
Section 11. Section 35-21-102, MCA, is amended to read:
"35-21-102. Definitions. For the purposes of this

chapter, certain words used herein--shat: in this chapter

have the following meanings:
(1) "Columbarium" means a structure, room, or other

space in a permanent building or outdoor structure

-16_
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ceneaining that contains niches for permanent inurnment of

cremated remains, as defined in 37-19-101, in a place used

or intended to be used and dedicated for interment purposes.

t+29--Y€remated-——remainsi-—-means--human--remains—-after
eremation-tn-a-crematorys

t3j--YEremationi-means-the-reduerion-of—the--body-of--a
deceased-persen-te-cremated-remaina-in-a-crematorys

t4}——derematory’——-means---a---buitding---or---serueture
containing--one—-or-more-retorts-for-the-reduction—of-bodies
of-deceaned-persona-to-cremated-remains<

+5¥(2) "Crypt® or "vault" means a space in a mausoleum
of sufficient size used or intended to be used to entomb the
uncremated human remains.

t6%(3) "Directors" or "governing body" means the board
of directors, board of trustees, or other governing body of
a mausoleum-columbarium authority.

t73(4) "Entombment" means the placement of human
remains in a crypt or vault.

+83(5) "Human remains" or "remains" meana-the-bedy-of-a
deceased-person—and--inciudes-—-the--body--in--any--stage—-of

decompesition-~and--cremated-—rematns has the meaning as

defined in 37-19-101.

t33{6) "Interment" means the disposition of human
remains by cremation and inurnment or entombment in a place

used or intended to be used and dedicated for interment

-17-
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purposes.

t363({7) “Interment space" means any space in a crypt,
vault, or niche of sufficient size for the entombment or
inurnment of the remains of one human being.

t¥:y(8) "Inurnment" means placing cremated remains 1in
an urn or other permanent container and placing it in a
niche.

£32¥3(9) "Mausoleum" means a permanent building or
outdoor structure suitable for the entombment of human
remains in crypts or vaults in a place used or intended to
be used and dedicated for interment purposes.

¢33)(10) "Mauscleum business", "columbarium business”,
and "mausoleum-columbarium business or purposes" are used
interchangeably and mean any and-ait business and purposes
requisite to, necessary for, or incident to establishing,
maintaining, operating, improving, or conducting a
mausoleum, columbarium, or mausoleum-cclumbariumy; interring
human remains ¢thereinr; and the care, preservation, and
embellishment of sueh the property.

t24¥(11) "Mausoleum-columbarium” means a building or
structure containing both a mausoleum and a columbarium.

t354(12) “Mausoleum-columbarium authority" means any
corporation, whether for profit or not for profit, owning,
controlling, or operating lands, buildings, or structures

used or intended to be used and dedicated for interment
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purposes by entombment or inurnment but shatt does not refer
to any corporation for profit or not for profit or any
association, corporation sole, or other person owning or
controlling cemetery lands or property, including mausocleums
andfer or columbariums where interment is also made by
ground burial.

t36¥(13) "Niche" means a space in a columbarium or urn
garden used or intended to be used for inurnment of cremated
human remains.

++73{14) "Plot" or "interment plot" means space in a
mausoleum or columbarium used or intended to be used for the
interment of human remains. Such The terms include and apply
to one or more than-ene adjoining crypts or vaults or one oOr
more +han-one adjoining niches.

t18¥{15) "Plot owner", er "owner", or "proprietor" means
any person in whose name an interment plot stands of record
as owner in the office of a mausoleum-columbarium authority.

+32){16) "Temporary receiving vault" means a vault used
or intended to he used for the temporary placement of human
remains.

t20¥(17) "Urn garden" means a permanent outdoor
structure containing niches of stone or reinforced concrete
suitable for and used or intended to be used for inurnment
of cremated remains in a place used or intended to be used

and dedicated for interment purposes. Wherever Whenever the
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context shaii--permie permits, "urn garden" shaii-be-deemed
to-be is included in "columbarium*,”

Section 12. section 35-21-103, MCA, is amended to read:

"35-21-103. Exemptions and limitations on applicability
of chapter. (1) The provisions of this chapter relating to
private mausoleums and columbariums do not apply to any of
the following:

(a) any religious corporation, church, religious
society or denomination, corporation sole administering
temporalities of any church or religious society or
denomination, or any cemetery, mausoleum, or columbarium
organized, controlled, and operated by any of them;

(b) any county, town, or city cemetery, mausoleum, or

columbarium;

(¢) any crematory, crematory operator, or crematory

technician licensed under Title 37, chapter 19.

{2) Ne a condition, er section, or provision of this
chapter shaii-or may not be so construed or interpreted as
to apply to any act or in any way pertain to or affect any
Montana mausoleum corporation in existence on July 1, 1949,
cperating wunder Montana charter dated prior to the year
1920.

(3) The provisions of this chapter do not éffect the
corporate existence or rights or powers of any cemetery

corporation organized under any law of the state of Montana
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in which a mauscleum, columbarium, or crematory oOr
combination thereof shaii-be is situated, maintained, or
operated in conjunction with a cemetery for the burial of
dead human remains by ground interment. This chapter and all
its provisions sha:ti--be are applicable to and--eniy-—-to
mausoleums andfer or columbariums owned, coperated, or
controlled by a mausoleum-columbarium authority organized

and governed as herein provided in this chapter and owning,

controlling, or operating lands, buildings, or structuresy
eteczy solely for the entombment and inurnment cf human

remains."

Section 13. Section 35-21-204, MCA, is amended to read:
®35-21-204. Power to establish and operate mausoleumy
or columbariumj--or--erematory. Any A private corporétion
organized under the laws of the state of Montana and
authorized by its articles ses-te-de may establish, maintain,
manage, improve, or operate a mausoleum, columbarium, er

erematory Or any-combination—-thereof mausoleum~columbarium

and conduct any or---gil of the businesses of a
mausoleum-columbarium amnd-erematery either for or without
profit to its members or stockholders."
Section 14. Section 35-21-207, MCA, is amended to read:
»35-21-207. Rulemaking power. A mauscleum-columbarium
authority may makes adopt1-amendy—add—tof-revisey—of-—mediEy

and enforce rules for the use, care, control, management,
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restriction, and protection of all or any part of its
mauscleumy or columbariumy--or-erematory and for the other
purposes specified in 35-21-208 ¢e through 35-21-2167
inetusive. ™
Section 15. section 35-21-208, MCA, is amended to read:
*35-21-208. Power to 1limit use of property. ¢ A

mauscleum-columbarium authority may restrict and limit the

use of all property within its mausoleums or columbariumy-or

erematory.”

Section 16. Section 35-21-214, MCA, is amended to read:
"35-21-214. Rules for other PUIpOSes. it A

mauscleum—columbarium authority may make and enforce rules

for all other purposes deemed considered necessary by the
mauscleum-columbarium authority for the proper conduct of
the business of the mausoleums Oor columbariums-or-crematory,
for the transfer of any plot or the right of interment, and
for the protection and safeguarding of the premises and the
principles, plans, and ideals on which the mausoleumy oOr

columbariumy-or-crematory is conducted.™

Section 17. Section 35-21-216, MCA, is amended to read:
"35-21-216. Person in charge has authority of peace
officer. The sexton, superintendent, or other person in
charge of a mausoleum-celumbarium and suwem any other person
as designated by the mausoleum-columbarium autherity

designates-has have the autherity of a peace cfficer for the
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purpose of maintaining order;y and enforcing the rules of the
mausoleum-columbarium authority, the laws of the state, and
the ordinances of the city or county within the
mauscleum-columbarivm over which he the person has charge
and within sueh the radius as-may-be necessary to protect

the mausoleum-columbarium o¢-erematory property.”

Section 18. section 35-21-217, MCA, is amended to read:

"35-21-217. Power to acquire property.
Mausoleum-columbarium authorities may take by purchase,
donation, or devise property consisting of lands,
mausoleums, eremateories; and columbariums within which the

interment of the dead may be authorized by law."

Section 19. section 35-21-302, MCA, is amended to read:

%35-21-302. Liability of person signing authorization
for interment or--cremation. Any A person signing any an
authorization for the interment er-eremation of any remains
warrants the truthfulness of any fact set forth in the
authorization, the identity of the person whose remains are
sought to be interred er-cremated, and his the authority to

order interments er-cremation, He The person signing an

authorization is personally liable for all damage occasioned
by or resulting from a breach of sueh the warranty."”
Section 20. section 35-21-303, MCA, is amended to read:
"35-21-303. Authorization exempts mausoleum-columbarium

from liagility. The mauscleum-columbarium authority may
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inter or--cremata any remains upon the receipt of a written
authorization of a person representing-himseif-te-be--a who

represents that the person whe has acquired the right to

control the disposition of the remains. A
mausoleum-columbarium authority is not liable for interring
er-eremating pursuant to suwech the authorization unless it

has actual notice that such the representation is untrue."”

Section 21, section 35-21-304, MCA, is amended to read:

"35-21-304. Limitation on actions against

mausoleum-columbarium -~ funeral directors, and morticians,

and _crematory authority exempt from liability. Ne An action

shatl may not 1lie against any mausoleum-columbarium
authority relating to the remains of any person whieh that
have been left in its possession for a period of 2 ysars
unless a written contract has been entered into with the
mausoleum-columbarium authority for their care or unless
permanent interment has been made. Nething-in-this-sestion
shuii—be—consttued-as—an~exeensicn—of—the——existing——:tatute
prescribing——the-—period—within-whichvan—actéan—bnacd-upon—a
tort-must-be-commencedr-Ne A licensed mortician, er funeral

director, crematory authority, crematory operator, or

crematory technician shaii-be is not liable tn—-damages for

any cremated human remains after the remains have been
deposited with a mausoleum-columbarium authority inm the

state of Montana."
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Section 22. section 35-21-417, HMCA, is amended to read:

"35-21-417. Commission or rebate for causing
disposition of body in ecrematery; mausoleum; or columbarium
-- misdemeanor. Every A person who pays, or causes to be
paid, or offers to pay t¢ any other persen, firm, or
corporation, directly or indirectly, except as wrovided in
35-21-416, any cocmmission, or bonus, er rebate. or other
thing of value in consideration of recocmmending or causing a
dead human body to be disposed of in any eremateryy
mausoleumy or columbarium is gquilty cof a misdemeancr, and
each violation shati--eonsatitute constitutes a separate

offense.”

NEW SECTION. Section 23. Repealer. Sections 35-21-504,
35-21-50%, and 35-21-709, HMCA, are repealed.

NEW SECTION. Section 24. cc2ification instruction.
[Sections 1 and 4 through 10] are intended to be codiiied as
an integral part of Title 37, chapter 19, and the provisions
of Title 37, chapter 19, apply to [sections 1 and 4 through
101.

NEW SECTION. Section 25. Effective date. [This act] is
effective on passage and approval.

~End-
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In compliance with a written request,

STATE OF MONTANA

FISCAL NOTE

Form BD-15

there is hereby submitted a Fiscal Note for SB0045S,

ags _introduced.

DESCRIPTION OF PROPOSED LEGISLATION:

The bill provides for the licensing and regulation of crematoriums, crematory operators, and crematory technicians; renames

the beard and provides for a crematory employee on the board; provides for fees,

cremation procedures, disposition of cremated remains,

inspection,
limitation of liability and preneed cremation arrangements.

standards,

record keeping,

Rulemaking authority is granted and crematory regulation under the mauscleum and columbarium authorities is repealed.

ASSUMPTIONS :
There are 15 crematory facilities in Montana.
There will need to be rule adoptions costing $200 in the first year.
Each crematorium will be inspected once per year.

There will be additional costs for board coperations.

1.

2.
3.
4

FISCAL TIMPACT:

FY ‘94

Current Law Proposed Law Difference
Expenditures:
Personal Services 2,924 2,924 0
Operating Expenses 25,075 27.075 2,000
TOTAL 27,5899 29,999 2,000
Revenues: License Fees 27,000 29,000 2,000
Net Impact: 0 (999) (999

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION:

b Qﬁﬁ J-11-93

DAVID LEWIS, BUDGET DIRECTOR DATE
Office of Budget and Program Planning

FY '95

Current Law
2,924
25,411
28,335

27,000

-

Proposed Law

2,924
27,411
30,335
29,000

(1,335}

_“w;?%;?;_éifj (;é

Difference

0
2,000
2,000
2,000

(1,3325)

The public will be protected from fraud in the performance of cremations.

/53

THOMAS KEATING, PRIMARY SPONSOR

DATE

Fiscal Note for SBOO45, as introduced

SR ¢8
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APPROVED BY COMMITTEE

ON PUBLIC HEALTHs+ WELFARE
& SAFETY

SENATE BILL NO. 45
INTRODUCED BY KEATING
BY REQUEST OF THE BOARD OF MORTICIANS
A BILL FOR AN ACT ENTITLED: “AN ACT PROVIDING FOR THE

LICENSING AND REGULATION OF CREMATORIUMS, CREMATORY
OPERATORS, AND CREMATORY TECHNICIANS; RENAMING THE BOARD OF
MORTICIANS AS THE BOARD OF FUNERAL SERVICE; PROVIDING FOR A
CREMATORY EMPLOYEE MEMBER OF THE BOARD; PROVIDING FOR FEES,
INSPECTION, AND STANDARDS; PROVIDING FOR RECORDKEEPING;
PROQIDING FOR CREMATION PROCEDURES; PROVIDING FOR
DISPOSITION OF CREMATED REMAINS; PROVIDING FOR LIMITATION OF
LIABILITY; PROVIDING FOR PRENEED CREMATICON ARRANGEMENTS;
GRANTING RULEMAKING AUTHORITY; REPEALING CREMATORY
REGULATION UNDER THE MAUSOLEUM AND COLUMBARIUM AUTHORITIES
CHAPTER; AMENDING SECTIONS 2-15-1853, 35-21-102, 35-21-103,
35-21-204, 35-21-207, 35-21-208, 35-21-214, 35-21-216,
35-21-217, 35-21-302, 35-21-303, 35-21-304, 35-21-417, AND
37-19-101, MCA; REPEALING SECTIONS 35-21-504, 35-21-505, AND

35-21-709, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill because
{sections 4 through 10) grant rulemaking authority to the

board of funeral service to implement provisions of this
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bill. It is the intent of the legislature that the board, at
a minimum, adopt rules:

{1} establishing license application procedures,
license fees, criteria for minimum requirements for 1license
eligibility, and requirements for license renewal;

(2) developing procedures for the issuance, renewal,
suspension, and revocation of licenses; and

{3} creating disciplinary standards for licensees,

establishing investigatory procedures for processing
complaints, and adopting ethical standards for licensed

crematory operators.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTAHNA:

BEW SECTION. Section 1. Purpose. The legislature finds
that because the practice of crematory operation affects the
lives of the people of this state and because some Montanans
may exercise their right to choose cremation for themselves
or a 1loved one, it 1is the purpose of [sections 1 and 4
through 10] to:

(1) provide standards for the licensing and regulation
of crematoriums in order to protect the public health,
safety, and welfare; and

{2) ensure the qualified and professional practice of

crematory operation.

Section 2. section 2-15-1853, MCA, is amended to read:

—-2- SB 45
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=2-15-1853. Board of mertictans funeral service. (1)

There is a board of mertietans funeral service.

(2) The board consists of five members appointed by the
governor with the consent of the senate. Peur Three members
shati must be licensed morticians. One member shai: must be
a representative of the public who is not engaged in the
practice of mortuary science or funeral directing. One

member must be a licensed crematory operator or crematory

technician or a mortician who is engaged in a crematory

operation.,

(3) Board members shall serve staggered 5-year terms.
(4) The board is allocated to the department for
administrative purposes only as prescribed in 2-15-121."
Section 3. section 37-19-101, MCA, is amended to read:
=37-19-101. Definitions. Unless the context requires
otherwise, in this chapter, the following definitions apply:

(1) "AButhorizing agent" means a person legally entitled

to order the cremation of human remains. An_authorizing

agent is, in order of preference:

la[ a SEOUSE:
{b) an-aduit-ehild A MAJORITY OF ADULT CHILDREN;

!C! a Earent;

{dY a close relative of the deceased; or

{e) in the absence of a person OR PERSONS listed in

subsections ({li(a) through (1)(d;, a personal
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representative, a public administrator, the deceased through

a preneed authorization, or others as designated by board

rule.

t¥¥(2) "Board" means the board of morticians funeral

service provided for in 2-15-1853,

{3) "“Closed container" means a container in which

cremated remains can be placed and enclosed in a manner that

prevents leakage or spillage of cremated remains or entrance

of foreign material.

(4) "Cremated remains* means all human remains

recovered after the completion of the cremation, including

pulverization that leaves only bone fragments reduced to

unidentifiable dimensions.

{5) "“Cremation" means the technical process, using

heat, that reduces human remains to bone fragments. The

reduction takes place through heat and evaporation.

(6} "Cremation chamber" means the enclosed space within

which the cremation process takes place. Cremation chambers

of crematoriums licensed by this chapter must be used

exclusively for the cremation of human remains.

{7) "Cremation container" means the container in which

the human remaing are placed in the cremation chamber for a

cremation. A cremation container must meet substantially all

of the following standards;

{a) Dbe composed of readily combustible materials

-4- SB 45
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suitable for cremation;

(b) be able to be closed in order to provide a complete

covering for the human remains;

(c) be resistant to leakage and spillage;

(d) be rigid enough for handling with ease; and

(e) be able to provide protection for the health,

safety, and integrity of crematory personnel.

(8) “Crematory" means the building or porticn of a

building that houses the cremation chamber and the holding

facility.

(9) "“"Crematory operator" means the person in charge of

the licensed crematory facility.

{10) "Crematory technician" means an employee of a

crematory facility who is trained to perform cremations and

is licensed by the board.

+2¥(11) "Department” means the department of commerce
pravided for in Title 2, chapter 15, part 18.

£3+(12) “Embalming" means the preservation and
disinfection of the dead human body by application of
chemicals, externally, internally, or both.

t#¥(13) “"Funeral directing" includes:

(a) supervising funerals, including the making of
preneed or at-need contractual arrangements for funerals:

{b) preparing dead bodies for burial, other than by

embalming;
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{c) maintaining a mortuary for the preparation,
disposition, or care of dead human bodies; and

(d) +the-holding—out representing toc the public that one

is a funeral director or-undertaker.

{14) "Holding facility"” means an area within or adjacent

to the crematory facility designated for the retention of

human remains prior to cremation that must:

(a) comply with any applicable public health law;

(b) preserve the dignity of the human remains;

{c) recognize the health, safety, and integrity of the

crematory operator and crematory personnel; and

(d) be secure from access by anyone other than

authorized personnel.

{15) "Human remains" means the body of a deceased persan

or part of a body or 1limb that has been removed from a

living person, including the body, part of a body, or limb

in any stage of decomposition.

t5)3(16) A-“mortician¥--is “Mortician" means a person

licensed under this chapter to practice mortuary science.

+63(17) A--Ymortuary®--is “Mortuary"™ means a place of

business used for the care and preparation for burial or
transportation of dead human bodies or a place where a

person represents himseif-as that the person is engaged in

the profession of mortuary science or funeral directing.

t73(18) "Mortuary science" is means the profession or

-6- SB 45
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practice of funeral directing and embalming.

(19) "Temporary container" means a receptacle for

cremated remains that is usually made of cardboard, plastic

film, or similar material designed to hold the cremated

remains until an urn or other permanent container is

acquired.

(20) "Urn" means a receptacle designed to permanently

encase the cremated remains."

NEW SECTION. Section 4. Licenses required -- display
of licenses -- renewal —— penalty for late renewal. (1) A
person deoing business in this state or a cemetery, mortuary,
corporation, partnership,r joint venture, voluntary
organization, or other entity that erects, maintains, or
provides the necessary appliances and facilities for the
cremation of human remains and that conducts cremations must
be licensed by the board, beginning July 1, 1993, The
license must be displayed in a conspicuous place in the
crematory facility.

{2) A crematory license expires on June 30 of each year
and may be renewed upon payment of a fee set by the beard,
which includes the cost of annual inspection. If a crematory
facility is attached to a licensed mortuary, only one
inspection fee may be <charged@ for inspection of both a
mortuary facility under 37-19-403 and a crematory facility.

(3) The board may set a penalty fee for late renewal of

-7~ SB 45

10
11

12

13
14
15
16
17
18
19
20
21
22
23
24

25

SB 0045/02

a license,

(4) A person in charge of a licensed crematory facility
must be licensed as a crematory operator by the board. A
person employed by a licensed crematory facility must be
licensed as a crematory technician by the board. The license
must be displayed in a conspicuous place in the crematory
facility.

(5) Crematory operator and crematory technician
licenses expire on June 30 of each year and may be renewed
upon payment of a fee set by the board. On-the-job training
must be provided to a crematory technician at the time of

employment .

NEW SECTION. Section 5. Application — power of board
to set standards -- inspection -~ fees. (1) Application for
a crematory, crematory operator, or crematory technician
license must be ocn forms prescribed by the board and must
include the name of the applicant, name of the crematory
facility, location of the crematory facility and its mailing
address, and any further information the board requires. To
be eligible for licensure:

(a) as a crematory facility, an application must
include a description of the type of structure and equipment
to be used in the operation of the crematory facility;

(b) as a crematory operator, an applicant must be at

least 1B years of age, must be a high school graduate or
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have an equivalent degree, and must be of good moral
character.

{2) The application must be accompanied by an
application fee set by the board.

{3} The board must be notified of any change of
ownership of a crematory within 30 days of the change.

(4) A license to operate a crematory in Montana may be
issued only upon inspection of the crematory facility and
upon a finding of compliance with standards for operation
set by the board.

(5) A tempeorary permit may be issued to operate a
crematory facility, as prescribed by board rule, that is
effective until the initial inspection is completed to the
board's satisfaction.

(6) A crematory facility may be inspected by a board
member or the board's designated representative during
business hours.

(7) The bcard shall adopt rules governing the cremation
of human remains, the transportation of human remains,
sanitation, eguipment, fire protection, building
construction, and recordkeeping.

{(8) A crematory facility shall comply with all local
building codes, environmental standards, and applicable

state and local regulations.

{9) A new crematory facility shall pay an initial
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inspection fee, set by the board, that must accompany the

application.

NEW SECTION. Section 6. Cremation authorization
required -~ identification. (1) Except as otherwise provided
in this chapter, a crematory may not cremate human remains
until it has received a cremation authorization,

(2) A crematory may not accept unidentified human
remains,

{3) Appropriate identification must be placed upon the
exterior of the cremation container upon receipt of the

human remains,

NEW SECTION. Section 7. Cremation procedures -
cremation containers. (1) Human remains may not be cremated
except in a licensed crematory.

{2) Human remains may not be cremated within 24 hours
after the time of death.

(3) A body may not be cremated with a pacemaker or
other potentially hazardous implant, as defined by the
board, including any toxic or explosive-type sealed

implants, in place. The authorizing agent is responsible far

taking--aii--neceasary--steps--to-ensure-that DISCLOSING THE

EXISTENCE OF any pacemakers or other hazardous implants are

removed-prior-to-cremation,
{4) A crematory shall heold human remains, prior to

their cremation, under the following conditions:
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(a) In the event the crematory is unable to perform
cremation wupon receipt of the human remains, it shall place
the human remains in a holding facility.

(b) If the human remains are not embalmed, they may not
be held longer than 48 hours after the time of death outside
of a refrigerated facility.

(2) Human remains delivered to a crematory may not be
removed from the cremation container, and the cremation
container must be cremated with the human remains.

(6) Unauthorized persons may not be permitted in the
retort area while any human remains are awaiting cremation,
being cremated, or being removed from the cremation chamber.

{7) The unauthorized, simultanecus cremation of human
remains of more than one person within the same cremation
chamber is prohibited unless the crematory has received
express written authorization from all appropriate
authorizing agents for the human remains to be cremated
simultanecusly. A written autharization exempts the
crematory from liability for commingling of the product of

the cremation process PROVIDED THE AUTHORIZATION IS COMPLIED

WITH.

(8) The identification of the human remains, as
indicated on the cremation container, must be verified by
the crematory operator or crematory technician immediatély

prior to the cremation container being placed within the
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cremation chamber. The identification must be removed from
the cremation container and be placed near the cremation
chamber control panel where it must remain until the
cremation process is complete,

(9) Upon completion of the cremation process, all
recoverable residue must be removed from the cremation
chamber. All residue of the c¢remation process must be
separated from material other than bone Eragﬁents, which
must be processed 80 as to reduce the bone fragments to
unidentifiable particles.

{10) Cremated remains, with proper identification, must
be packed and placed in a temporary container or urn ordered
by the authorizing agent.

{11) If the cremated remains will not fit within the
dimengions of the temporary container or urn, the remainder
of the cremated remains must be returned to the authorizing
agent in a separate container.

(12) If the cremated remains are to be shipped, the
temporary container or designated receptacle ordered by the
authorizing agent must be packed securely in a suitable,
sturdy, pressure resistant, and properly sealed container.

{13) Cremated remains may be shipped only by a method
that has an internal tracing system available and that

provides a receipt signed by the person accepting delivery,

NEW SECTION. Section B. pisposition of cremated
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remaing. (1) The person arranging the cremation shall
require the authorizing agent to provide a signed statement
that specifies the wultimate disposition of the cremated
remains, if known.

{2) The authorizing agent is responsible for SPECIFYING
THE disposition of the cremated remains. If, after a periaod
of 90 days from the date of cremation, the authorizing agent
has not specified the ultimate disposition or claimed the
cremated remains, the crematory or person in possession of

the cremated remains IS RESPONSIBLE FCR DISPOSITION OF THE

CREMATED REMAINS AND may then dispcse of the cremated

remains in any manner permitted by law. A record of the
disposition must be made and kept by the crematory operator.
This subsection applies to all cremated remains in the
possession of a crematory or other party.

{3} Except with the express written consent of the
authorizing agent, & person may not:

(a) dispose of or scatter cremated remains in a manner
or in a location that commingles the cremated remains with
these of another person. The provisions of this subsection
(3) do not apply to the scattering of cremated remains from
individual containers over public waterways or by air or to
the scattering of cremated remains in an area located in a
dedicated cemetery and used exclusively for that purpose.

(b} place cremated remains of more than cone person in
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the same closed container. This--subsecetion-{+33-dosa-not
appty-te-the-cremated-remains-of-members-of-the-same--famity
that--are—-placed--in-a-commen-citosed-container-designed-for
the-eremated-remains-of-mere-than-one-persons

{4) Cremated remains must be delivered to the
individual specified by the authorizing agent on the
cremation authorization form.

(5) A representative of the crematory and the
individual receiving the cremated remains shall sign a
receipt indicating the name of the deceased and the date,
time, and place of the delivery. The crematory shall retain
a copy of the receipt, and the original must be given to the
autheorizing agent. After this delivery, the cremated remains
may be transported, in this state, without a permit and
disposed of in accordance with this chapter.

NEW SECTION. Section 9. Limitation of liability. (1) A
person saigning a cremation authorization form shall warrant
the truthfulness of any facts set forth in the form,
including the identity of the deceased whase remains are to
be cremated and the signer's authority to order cremation.

t2y--A--crematoryr--crematory--—operator;--or---crematory
technietan---who--cremates—-hnman--remains—-or--releases--sr
disposes-—-of--cremated--remarna--ta--not--itiable———for---che
cremationy-—-retease;-—-ar--dispesitien--if-—the--crematoryy

crematory-operatory-or—-crematory-technreian-has-——-received--a

—-14- 5B 45
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signed--eremation-~-anthorization-—form--from-the-anthorizing
agentt
t3y--A-crematory-operator-or—erematory-technietan-is-not
responsibie-or-iiabie-for-any--vatuabiea--delivered--to-—the
erematory-with-the—human-rematnss
t4)--A-crematory-operator-or-crematory-technictan-is—not
tiabte-for-refustng-to-accept-a-body-or-perform-a-cremations
tay--for-any-tawfui-reassns
fb}——if-—the;—crenatory-operator-or—cremabory—technicinn
has--a--reasonable—-basis——for--questioning---any---of---the
representations—made-by-the-anthorizing-agents-or
tey——untii--receipt--cf--a-court-order-or-other-suitabie
confrrmation--chat--a--dispute--has--been—-settied--if-——the
crematory-—-operator--or-crematory-technictan-is-aware—sf-any
diapute-concerning-the-cremation-of-the-human-remainss
+59—-tf-a-crematory-sperator-or-crematory-technician--isa
aware--of--any-dispute-concerning-the-release-or-disposition
of-the-cramated-remainay;-the-crematory-cperator-or-crematory
technician-may-refuse-to-reiease-the-cremated-remaina-—untii
the--dispute--has--been—-resoived--or--untii--the--crematory
ocperator--or--ecrematory--tachnteian-has-been-provided-with-a
esurt-order—anthorizing-the-retease-or--disposition--of--the
erepated---remainss--A--erematory;——crematory--cperatorr——or
crematory-technician—rs-not-tiabie-for-refusing--to--retrease

or--dispese-~-of--cremated--remains--in--aceordance-with-this
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subsections

t6)--Hpon-disposing-of-cremated-remains;-the-——-persen--in
possession-—of--the--cremated-remains-:s-discharged-£rom—any
tegai--obiligation--or--itabiitty--concerning--the---cremated
remainss

{2 A CREMATORY, CREMATORY OPERATOR, OR CREMATORY

TECHNICIAN WHO PROPERLY CREMATES HUMAN REMAINS, REFUSES TO

ACCEPT A BODY OR PERFORM A CREMATION, OR REFUSES TO RELEASE

CREMATED REMAINS DUE TO AN UNRESOLVED DISPUTE 1S PRESUMED TQ

HAVE ACTED PROPERLY AND WITHOUT NEGLIGENCE IF THE ACTICNS

WERE PERFORMED IN ACCORDANCE WITH TITLE 317, CHAPTER 19,

NEW SECTION. Section 10. Preneed cremation
authorizations. (1) Preneed cremation authorizations may be
made with a cemetery, funeral establishment, <¢rematory, or
any other party. Preneed authorizations must specify the
ultimate disposition of the cremated remains, be signed by
the authorizing agent, and meet other requirements
established by becard rule.

(2) A crematory operaktor or crematory technician shalil
comply with the terms of the preneed authorization in
releasing or disposing of the cremated remains at the time
of death uniess-additionai-er-cenfiicting-instructions-are
received-from-a-designated-anthorizing-agent.

(3) Upon payment for cremation and disposition, a

crematory, crematory operater, or crematory technician in
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possession of a cremation authorization form and the
deceased’'s human remains is not 1liable for the actual
cremation and the disposition of the cremated remains if the

terms of the preneed authorization have been complied with.
Section 11. Section 35-21-102, MCA, is amended to read:

"35-21-102. Definitions. For the purposes of this

chapter, certain words used herein--shatt in this chapter

have the following meanings:

(1) “Columbarium" means a structure, room, or other
space in a permanent building or outdoor structure
containing that contains niches for permanent inurnment of

cremated remains, as defined in 37-19-101, in a place used

or intended to be used and dedicated for interment purposes.

t24y—-U€remated---remains?---means—-human--remaina--after
eremation-in-a-crematorys

+3}--4Eremation-means-the-reduction-of-the--body--of--a
decensed—pers;n-to-cremated-remains—in-a~cremntory7

t4)-~EErematoryi-——means--——a---buitding---or---strtucture
containing--one-—sr-more-retorts-for-the-reduction-of-bodies
of-deceased-persons-to-eremated-remainas

+5%(2) "Crypt" or "vault" means a space in a mauscleum
of sufficient size used or intended to be used to entomb the
uncremated human remains.

t63(3) "Directors" or “gecverning body" means the board

of directors, board of trustees, or other governing body of
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a mausoleum—columbarium authority.

t7¥{4) "Entombment" means the placement of human
remains in a crypt or vault.

+8¥(5) "Human remains" or “remains® means—-the-hedy-of-a
deceased-parson-and--ineindes——the——-body-—-in--any--stage—-of

decomposition--and--cremated--remains has the meaning as

defined in 37-19-101.

£9¥(6) "Interment" means the disposition of human
remains by cremation and inurnment or entombment in a place
used or intended to be used and dedicated for interment
purposes.

+30¥(7) "“Interment space” means any sSpace in a crypt.
vault, or niche of sufficient size for the entombment or
inurnment of the remains cf one human being.

t113(B) “Inurnment" means placing cremated remains in
an urn or other permanent container and placing it in a
niche.

t22¥(9) "Mausocleum" means a permanent building or
outdoor structure suitable £or the entombment of human
remains in crypts or vaults in a place used or intended to
be used and dedicated for interment purposes.

t¥33(10] "Mausoleum business", "columbarium business",
and "mausoleum—-columbarium business or purposes™ are used
interchangeably and mean any and-a*t business and purposes

requisite to, necessary for, or incident to establishing,
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maintaining, operating, improving, ar conducting a
mauscleum, columbarium, or mausoleum-columbariumy; interring
human remains theretny; and the care, preservation, and
embellishment of sueh the property.

+34¥(11) “"Mausocleum-columbarium”" means a building or
structure containing both a mauscleum and a columbarium.

+353(12) "Mausoleum-columbarium authority" means any
corporation, whether for profit or not for profit, owning,
contrelling, or operating lands, buildings, or structures
used or intended to be used and dedicated for interment
purposes by entombment or inurnment but shaii does not refer
to any corperation for profit or not for profit or any
association, corporation sole, or other person owning or
controlling cemetery lands or property, including mauscleums
andfor or columbariums where interment is also made by
ground burial.

+363(13) "Niche" means a space in a columbarium or urn
garden used or intended to be used for inurnment of cremated
human remains.

+374(14) "Plot" or "interment plot" means space in a
mausoleum or c¢olumbarium used or intended to be used for the
interment of human remains. Such The terms include and apply
to one or more than—-one adjoining crypts or vaults or one or

more than-sne adjoining niches,

t389{15) "Plot owner", or “owner", or “proprietor” means
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any person in whose name an interment plot stands of record
as owner in the office of a mausoleum-columbarium authority.

t193{16) "Temporary receiving vault" means a vault used
or intended to be used for the temporary placement of human
remains.

t285{17) "Urn garden” means a permanent outdoor
structure containing niches of stone or reinforced concrete
suitable for and used or intended to be used for inurnment
of cremated remains in a place used or intended to be used
and dedicated for interment purposes. Wherever Whenever the
context shaii--permit permits, "urn garden" shaii-be-deemed

to-be is included in "calumbarium"."

Section 12. Section 35-21-103, MCA, is amended to read:

®35-21-103. Exemptions and limitations on applicability
of chapter. (1) The provisions of this chapter relating to
private mausoleums and columbariums do not apply to any of
the following:

{a) any religious corporatiocn, church, religious
society or denomination, corporation sole administering
temporalities of any church or religious society or
denomination, or any cemetery, mausoleum, or columbarium
organized, controlled, and operated by any of them;

(b} any county, town, or city cemetery, mauscleum, or

columbarium;

(c) any crematory, crematory operator, or crematory
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technician licensed under Title 37, chapter 19.

{2) We A condition, or section, or provision of this
chapter shati-or may not be se construed or interpreted as
to apply to any act or in any way pertain to or affect any
Montana mausoleum corporation in existence on July 1, 1949,
operating under Montana charter dated prior to the year
1920.

{3} The provisions of this chapter do not affect the
corporate existence or rights or powers of any cemetery
corporation organized under any law of the state of Montana
in which a mauscleum, columbarium, or crematory oOr
combination thereof sheii-be is situated, maintained, or
operated in conjunction with a cemetery for the burial of
dead human remains by ground interment. This chapter and all
its provisions shall--be are applicable to and--enjy--te
mauscleums andfer or columbariums owned, operated, or
controlled by a mausoleum-columbarium authority organized

and governed as herein provided in this chapter and owning,

controlling, or operating lands, buildings, or structuress
etes7 solely for the entombment and inurnment of human
remains.”
Section 13. sSection 35-21-204, MCA, is amended to read:
=35-21-204. Power to establish and operate mausoleumy
or columbariumy--or--crematory. Any A private corporation

organized under the laws of the state of Montana and
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authorized by its articles so-to-do0 may establish, maintain,
manage, improve, or operate a mausoleum, columbarium, or

ecremakory or any-eembination--thereeof mauscleum-columbarium

and conduct any or-—--atk of the businesses of a
mausoleum-columbarium and-crematery either for or without

profit to its members or stockholders."
Section 14. section 35-21-207, MCA, is amended to read:
®"35-21-207. Rulemaking power. A mausoleum-columbarium
authority may makes adoptr-amend;-add-to;-revisery-er—-medify
and enforce rules <for the use, care, control, management,
restriction, and protection of all or any part of its
mausoleumy or columbariumy--er-erematery and for the other

purposes specified in 35-21-208 ¢®o through 35-21-216+%

inetunsive. "

Section 15. Ssection 35-21-208, MCA, is amended to read:

"35-21-208. Power to 1limit use of property. ¥t A

mausoleum—columbarium authority may restrict and limit the

use of all property within its mausoleums or columbariumy-er

crematoery.”

Section 16. section 15-21-214, MCA, is amended to read:
"35-21-214. Rules for other purposes. it A

mausoleum-columbarium authority may make and enforce rules

for all other purposes deemed considered necessary by the
mausoleum-columbarium authority for the proper conduct of

the business of the mausoleumy or columbariumy;-er-crematory,
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for the transfer of any plot or the right of interment, and
for the protection and safeguarding of the premises and the
principles, plans, and ideals on which the mausoleumy or
columbariumz-oar—-erematory is conducted.”

Section 17. section 35-21-216, MCA, is amended to read:

®35-21-216. Person in charge has authority of peace
officer. The sexton, superintendent, or other person in
charge of a mausoleum-columbarium and such any other person
as designated by the mausoleum-columbarium authority
designates—has have the authority of a peace officer for the
purpose of maintaining orders and enforcing the rules of the
mausocleum-columbarium authority, the laws of the state, and
the ordinances of the city or county within the
mausoleum—columbarium over which he the person has charge
and within sweh the radius es-may-be necessary to protect

the mausoleum—-columbarium er-crematery property.”

Section 18. section 35-21-217, MCA, is amended to read:

"35-21-217. Power to acquire property.
Mausoleum—columbarium authorities may take by purchase,
donation, or devise property consisting of lands,
mauscleums, erematortesy and columbariums within which the

interment of the dead may be authorized by law.”

Section 19. section 35-21-302, MCA, is amended to read:
#35-21-302. Liability of person signing authorization

for interment er--ecrematien. Any A person signing any an
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authorization for the interment or~cremation of any remains
warrants the truthfulness of any fact set forth in the
authorization, the identity of the person whose remains are
sought to be interred or-eremated, and his the authority to

order interments er-eremakion. He The person signing an

authorization is persconally liable for all damage occasioned
by or resulting from a breach of snch the warranty.”
Section 20. section 35-21-303, MCA, is amended to read:
®"35-21-303. Authorization exempts mausoleum—-columbarium
from 1liability. The mausoleum-columbarium authority may
inter or--cremate any remains upon the receipt of a written
authorization of a perscn representing-himseif-te-be--a who

represents that the person wheo has acquired the right to

control the disposition of the remains. A
mausoleum-coclumbarium authority is not liable for interring
er-cremating pursuant to sueh the authorization unless it

has actual notice that suach the representation is untrue."”

Section 21. section 35-21-304, MCA, is amended to read:

"35-21-304. Limitation on actions against
mauscleum-columbarium —— funeral directors, and morticians,

and crematory authority exempt from liability. Ne An action

sheatt may not 1lie against any mausoleum~columbar ium
authority relating to the remains of any person which that
have been left in its possession for a period of 2 years

unless a written contract has been entered into with the
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mausoleum—columbarium authority for their care or unless
permanent interment has been made. Nothing-in-this-seecion
shati-be-conscrded-as-an-extenston-of-the--extasting~--statute
preseribing--the--period-within-which-an-actton-based-upon-a
tort-must-be-commenced--No A licensed mortician, er funeral

director, crematory authority, crematory operator, or

crematory technician shaii-be is not liable in--damages for

any cremated human remains after the remains have been
deposited with a mausocleum-columbarium authority in the

state of Montana."

Section 22. section 35-21-417, MCR, is amended to read:

"35-21-417. Commission or rebate for causing
disposition of body in crematery;7 mausoleumy or columbarium
—-— misdemeanor. Byery A person who pays, or causes to be
paid, or offers to pay to any other person, firm, or
corporation, directly or indirectly, except as provided in
35-21-416, any commission, or bonus, or rebate, or other
thing of value in consideration of recommending or causing a
dead human body to be disposed of in any erematoryy
mausoleumy or columbarium is guilty of a misdemeanor, and
each violation shaii--constitute constitutes a separate

offense.”

NEW SECTION. Section 23. Repealer. Sections 35-21-504,

35-21-505, and 35-21-709, MCA, are repealed,

NEW SEcTION. Saction 24. Codification instruction.
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[Sections 1 and 4 through 10)] are intended to be codified as
an integral part of Title 37, chapter 19, and the provisions
of Title 37, chapter 19, apply to (sections 1 and 4 through
10].

NEW SECTION. Section 25. Effective date. [This act] is
effective on passage and approval.

-End-
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SENATE BILL NO, 45

INTRODUCED BY KEATING
BY REQUEST OF THE BOARD OF MCRTICIANS
A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE
LICENSING AND REGULATION OF CREMATORIUMS, CREMATORY
OPERATORS, AND CREMATORY TECHNICIANS; RENAMING THE BOARD OF
MORTICIANS AS THE BOARD OF FUNERAL SERVICE; PROVIDING POR A
CREMATORY EMPLOYEE MEMBER OF THE BOARD; PROVIDING FOR FEES,
INSPECTION, AND STANDARDS; PROVIDING FOR RECORDKEEPING;
PROVIDING FOR CREMATION PROCEDURES; PROVIDING FOR
DISPOSITION OF CREMATED REMAINS; PROVIDING FOR LIMITATION OF
LIABILITY; PROVIDING FOR PRENEED CREMATION ARRANGEMENTS:
GRANTING RULEMAKING AUTHORITY: REPEALING CREMATORY
REGULATION UNDER THE MAUSOLEUM AND COLUMBARIUM AUTHORITIES
CHAPTER; AMENDING SECTIONS 2-15-1853, 35-21-102, 35-21-103,
35-21-204, 35-21-207, 35-21-208, 35-21-214, 35-21-216,
35-21-217, 35-21-302, 35-21-303, 35-21-304, 35-21-417, AND
37-19-101, MCA; REPEALING SECTIONS 35-21-504, 35-21-505, AND

35-21-709, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.”

STATEMENT OF INTENT
A statement of intent is required for this bill because
[sections 4 through 10] grant rulemaking authority to the

board of funeral service to implement provisions of this
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-bill. It is the intent of the legislature that the board, at

a minimum, adopt rules:
(1) establishing license application procedures,
license fees, criteria for minimum requirements for license
eligibility, and reguirements for license renewal;
{2) developing procedures for the issuance, renewal,
suspension, and revocation of licenses; and

{3) creating disciplinary standards For licensees,

establishing investigatory procedures for processihg

complaints, and adopting ethical standarda for licenaed

crematory operators.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Purpose. The legisltature finds
that because the practice of crematory operation affects the
lives of the people of this state and bscause some Montanans
may exercise their right to choose cremation for themselves
or a loved one, it is the purpose of [sections 1 and 4
through 10] to:

{1} provide standards for the licensing and regqulation
of crematoriuma in order to protect the public health,
safety, and welfare; and

(2) ensure the qualified and professional practice of

crematory operation.

Section 2. section 2-15-1853, MCA, is amended to read:
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=2-15-1853. Board of morticians funeral service. (1)

There is a board of morticians funeral sérvice.

{2) The board consists of Eive members appointed by the
governor with the consent of the genate. Pour Three members
shait asust be licensed morticians. One member shaii must be
a represeatative of the public who is not engaged in the
practice of wmortuary science or funerai directing. One

meaber must be a licensed crematory operatoy or crematory

technician or a mortician who is engaged in a crematory

operation.
{3) Board members shall serve staggered S-year terms.

{4) The board 1is allocated to the department for
administrative purposes only as prescribed in 2-15-121."

Section 3. Section 37-19-101, MCA, is amended to read:

®»37-19-101. Definitions. Unleas the context reguires
otherwise, in this chapter, the following definitions apply:

{1} “Authorizing agent" means a person leqally entitled

to order the cremation of human remains. An authorizing

agent is, in order of preference:

(a) a spouse;
{(b) an-aduit-chiid A MAJORITY OF ADULT CHILDREN;

c a rent ;

{d) a close relative of the deceased; or

(e} in the absence of a person OR__PERSONS listed in

subsections {1yta) through {1)(d}., a personal
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representative, a public adminigtrator, the deceased through

a preneed authorization, or others as designated by board

rule.

€¥¥{2) "Board” means the board of meoreiciana funeral

gservice provided for in 2-15-1853.

{3) “Closed container® means a container in which

cremated remains can be placed and enclosed in a manner that

prevents leakage or spillage of cremated remains or entrance

of foreign materijal.

(4) “Cremated remains" means all human remains

recovered after the completion of the cremation, including

pulverization that leaves only bone fragments reduced to

unidentifiable dimensions.

(5} “Cremation" means the technical process, using

heat, that reduces human remains to bone fragments. The

reduction takes place through heat and evaporation.

{6) "Cremation chamber* means the enclosed space within

which the cremation process takes place. Cremation chambers

of crematoriums licensed by this chapter must be used

exclusively for the cremation of human remains.

{7} “Cremation container" means the container in which

the hyman remains are placed in the cremation chamber for a

cremation. A cremation container must meet substantially all

of the following standards:

{a) be composed of readily combustible materials

—4- SB 4%
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guitable for cremation;

(b} be able to be closed in order to provide a complete

covering for the human remains;

{c) be resistant to leakage and spillage;

{d} be rigid enough for handling with ease; and

{e) be able to provide protection for the health,

safety, and integrity of crematory personnel.

(8) “Crematory" means the building or portion of a

building that houses the cremation chamber and the holding

facility.

(9) "Crematory operator” means the person in charge of

the licensed crematory facility,.

{10) "Crematory technician” means an employee of a

crematory facility who is trained to perform cremations and

is licensed by the board.

t25(11) "Department" means the department of commerce
provided for in Title 2, chapter 15, part 18.

+3¥{12) "Embalming” aeans the preservation and
dimsinfection of the dead human body by application of
chemicals, externally, internally, or both.

t4¥(13) “"Funeral directing” includes:

{a) supervising funerals, including the making of
preneed or at-need contractual arrangements for funerals;

(b) preparing dead bodies for burial, other than by

embalming;
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(¢} maintaining a mortuary for the preparation,
disposition, or care of dead human bodies; and

{d) the-holding-out representing to the public that one
is a funeral director er-undertaker.

{14) "Holding facility"” means an area within or adjacent

to the crematory facility designated for the retention of

human remains prior to cremation that must:

{a) comply with any applicable public health law;

(b) preserve the dignity of the human remains;

{c) recognize the health, safety, and integrity of the

crematory operator and crematory personnel; and

(d) be secure from access by anyone other than

authorized personnel.

{15) "Human remains® means the body of a deceased person

or part of a body or limb that has been removed from a

living person, including the body, part of a body, or limb

in any stage of decomposition.

t534{16) A-"merticians--is "Mortician"” means a person

licensed under this chapter to practice mortuary science.

t63(17) A--“mortunary*--is “"Mortuary” means a place of

business used for the care and preparation for burial or
transportation of dead human bodies or a place where a

person represents himseif-as that the person is engaged in

the profession of mortuary science or funeral directing.

t7y(18) "Mortuary science" im means the profession or
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practice of funeral directing and embalming.

{19) "Temporary container™ means a receptacle for
Rpo

cremated remains that is usually made of cardboard, plastic

film, or similar material designed to hold the cremated

remains until an urn or other permanent container is

acquired.

{20) “Urn* means a receptacle designed to permanently

encase the cremated remains."”

HEW SECTION. Section 4. Licenses required -- display
of licenses -— renewal -— penalty fFor late renewal. (1) A
person doing business in this state or a cemetery, mortuary,
corporation, partnership, joint venture, voluntary
organization, or other entity that erects, maintains, or
provides the necessary appliances and facilities for the
cremation of human remains and that conducts cremations must
be licensed by the board, beginning July 1, 1993. The
license must be diaplayed in a conspicuous place jin the
crematory facility.

{2} A crematory license expires on June 30 of each year
and may be renewed upon payment of a fee set by the board,
which includes the cost of annual inspection. If a crematory
facility is attached to a licensed wmortuary, only one
inspection fee may be charged for inspection of both a
mortuary facility under 37-19-403 and a crematory facility.

(3) The board may set a penalty fee for late renewal of
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a license.

(4) A person in charge of a licensed crematory facility
must be licensed as a crematory operator by the board. A
persocn employed by a 1licensed crematory facility must be
licensed as a crematory technician by the board. The license
must be displayed in a conspicucus place in the crematory
facility.

(5) Crematory operator and crematory technician
licenses expire on June 30 of each year and may be renewed
upon payment of a fee set by the board. On-the-job training
must be provided to a crematory techmician at the time of
employment.

NEW SECTION. Section 5. application —- power of board
to set standards -- inspection —— fees. (1) Application for
4 crematory, creéematory operator, or crematory techniclian
license must be on forms prescribed by the board and must
include the name of the applicant, name of the crematory
facility, location of the crematory facility and its mailing
address, and any further information the board requires. To
be eligible for licensure:

(a) as a crematory facility, an application must
include a description of the type of structure and equipment
to be used in the operation of the crematory facility;

{b) as a crematory operator, an applicant must be at

least 18 years of age, must be a high school graduate or
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have an equivalent degree, and must be of good moral
character.

{2) The application must be accompanied by an
application fee set by the board.

{3} The board must be notified of anry change of
ownership of a crematory within 30 days of the change.

{4) A license to operate a crematory in Montana may be
issued only upon inspection of the crematory facility and
upon a finding of compliance with standards for operation
set by the board.

{5} A temporary permit may be issued to operate a
crematory facility, as prescribed by board rule, that is
effective until the initial inspection is completed to the
board's satisfaction.

{6) A crematory facility may be inspected by a board
member or the board's designated representative during
business hours.

{7) The board shall adopt rules governing the cremation
of human remains, the transportation of human remains,
sanitation, equipment, fire protection, building
construction, and recordkeeping.

{8) A crematory facility shall comply with all local
building codes, environmental standards, and applicable

state and local regulations.

{9) A new crematory faciliéy shall pay an initial
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inspection fee, set by the board, that must accompany the

application.
NEW SECTION. Section 6. cremation authorization
required -- identification. (1) Except as otherwise provided

in this chapter, a crematory may not cremate human remains
until it has received a cremation authorization.

(2) A crematory may not accept unidentified human
remains.

(3) Appropriate identification must be placed upon the
exterior of the cremation container upon receipt of the

human remains.

NEW SECTION. Section 7. Cremation procedures -
cremation containers. (1) Human remains may not be cremated
except in a licensed crematory.

(2) Human remains may not be cremated within 24 hours
after the time of death.

(3) A body may not be cremated with a pacemaker or
other potentially hazardous implant, as defined by the
board, including any toxic or explosive-type sealed
implants, in place. The authorizing agent is responsible for

taking--aii--necessary--steps--to-ensnre-that DISCLOSING THE

EXISTENCE OF any pacemakers or other hazardous implants are

reacved-prior-to-cremation.
(4) A crematory shall hold human remains, prior to

their cremation, under the following conditions:
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{a} In the event the crematory is unable to perform
cremation upon receipt of the human remains, it shall place
the human remains in a holding facility.

{b) 1I1f the human remains are not embalmed, they may not
be held longer than 48 hours after the time of death cutside
of a refrigerated facility.

{5) Human remains delivered to a crematory may not be
removed from the cremation container, and the cremation
container must be cremated with the human remains.

{(£) Unauthorized persons may not be permitted in the
retort area while any human remains are awaiting cremation,
being cremated, or being removed from the cremation chamber.

{7) The unauthorized, simultanecus cremation of human
remains of more than one person within the same cremation
chamber is prohibited unless the crematory has received
express written authorization from all appropriate
authorizing agents for the human remains to be cremated
simultaneously. A written authorization exempts the
crematory from liability for commingling of the product of

the cremation process PROVIDED THE AUTHORIZATION IS COMPLIED

WITH.

(B} The identification of the human remains, as
indicated on the cremation coantainer, must be verified by
the crematory operator or crematory technician innediatély

prior to the cremation container being placed within the
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cremation chamber. The identification must be removed from
the cremation container and be placed near the cremation
chamber control panel where it must remain until the
cremation process is complete.

{9} Upon completion of the cremation process, all
recoverable residue must be removed from the cremation
chamber. All residue of the cremation process must be
separated from material other than bone fragments, which
must be processed 80 as to reduce the bone fragments to
unidentifiable particles.

(10) Cremated remains, with proper identification, must
be packed and placed in a temporary container or ura ordered
by the authorizing agent.

{11) If the cremated remains will not fit within the
dimensions of the temporary container or urn, the remainder
of the cremated remains must be returned to the authorizing
agent in a separate container.

{12) If the cremated remains are to be shipped, the
temporary container or designated receptacle ordered by the
authorizing agent must be packed securely in a suitable,
sturdy, pressure resistant, and properly sealed container.

{13) Cremated remains may be shipped only by a method
that has an internal tracing system available and that

provides a recelpt signed by the person accepting delivery.

NEW SECTION. Section B. pisposition of cremated
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remaina. (1) The person arranging Lhe c¢remation shall
reguire the authorizing agent to provide a signed statement
that specifies the ultimate disposition of the cremated
remaing, if known.

(2) The authorizing agent is responsible for SPECIFYING
THE disposition of the cremated remains. If, after a period
of 90 days from the date of cremation, the authorizing agent
has not specified the ultimate disposition or claimed the
cremated remains, the crematory or person in possession of

the cremated remains IS RESPONSIBLE FOR DISPOSITION OF THE

CREMATED REMAINS AND may then dispose of the cremated

remains in any manner permitted by law. A record of the
disposition must be made and kept by the crematory operator.
This subsection applies to all cremated remains in the
possession of a crematory or other party.

{3) Except with the express written consent of the
authorizing agent, a person may not:

(a) dispose of or scatter cremated remains in a manner
or in a location that commingles the cremated remaing with
those of another person., The provisions of this subsection
{3) do not apply to the scattering of cremated remains from
individual containers over public waterways or by air or to
the scattering of cremated remains in an area located in a
dedicated cemetery and used exclusively for that purpose.

{b} place cremated remains of more than one person in
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the same closed container. PThis--subsection-t3)-does-not
appiy-te-the-cremated-remains-of-members-of-the-same——famiiy
that--are--ptaced--in-a-common-ciosed-container-designed-for
the-cremated-remains-of-more-than-one-person=

(4) Cremated remains must be delivered to the
individual specified by the authorizing agent on the
cremation authorization form.

{5) A representative of the crematory and the
individual receiving the cremated remains shall aign a
receipt indicating the name of the deceased and the date,
time, aqd place of the delivery. The crematory shall retain
a copy of the receipt, and the original must be given to the
authorizing agent. After this delivery, the cremated remains
may be transported, in this state, without a permit and

disposed of in accordance with this chapter.

NEW SECTION. Section 9. Limitation of liability. (i) A
person asigning a cremation authorization form shall warrant
the truthfulness of any facts set forth in the form,
including the identity of the deceased whose remains are to
be cremated and the signer's authority to order cremation.

f?f-—A——ere-atoryr--ere-ntefy-—eperator7——or---erelatory
technician---who--cremates--human--remains--or--releases—-sr
disposes--of--eremated--remains--is--nokt--tiable---for-——the
eremationy——-reieansey-—-or--diaspesition--if--the--crematoryy

crematory-operatory-or—erematory-technician-has--received--a

-14- 5B 45



[ I S - ST T O TR

O R R T T e N A R R I
& W N G W DN s W N O

N
v

§B 0045/02

signed--cremation——authorizacion--ferm——from-the-authorizing
agenk s
t33-——-A-erematory-operator-or-crematory-technician-is-not
responsibie-or-itiable-for-any--vainabies--detivered--to--the
erematory-with-the-hunan-remains~
t4)--A-creaatory-operator-or—¢renatery-technician-ia-not
tiable-for-refuping-te-aceept-a-body-or-perfora-a-cremations
ta)y-~-for-any-awfui-reasons
tby--if-—the--crematory-operator-or-crematory-techniecian
has--a--reasonable--basis——feor--gquestioning---any--——of-~-the
representations-made-by—-the-authorizing-agents-or
te}--untii--receipt-—of--a-court-order-or-other-suitabie
confirmation--that—--a--dispute——has--been—-settied--if-——the
erematory-—-operator—--or-crematory-technician-is—avare-of-any
dispate-concerning-the-cremation-of-the-human-remaina:
+54--if-a-crematory-operater—or-crematory-technician——is
aware——of--any-dispute-concerning-the-reitease-or-dispesition
of-the-eremated-remainsy-the-crematory-operator—-or—erematory
technician-may-refuse-to-reiease-the-cremated-remaina——untii
tha--dispute--has--been-—cepoived-—or-—untii--the--crematory
operator--or-—crematory-—techniteian-has—been-provided-with-a
eourt-order—authorizing-the-retease-or——disposition—-of--the
eresated-—-remainsr--A--crematory7--crematory--operatery—-or
erematory-technician-is-not-1table-for-refusing--to--retease

or--dispose--of--cremated--remains--in--accordance-with-thia
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subseetions

$+6y~-—-Upon-dispasing-of-cremated-remains;-the--person——in
possession——-of--the-—-eremated-remaina-is-discharged-£ron—any
iegat--obiigation——or--iiabitity--concerning--the---cremated
remains-

{2) A CREMATORY, CREMATORY OPERATOR, OR CREMATORY

TECHNRICIAN WHO PROPERLY CREMATES HUMAN REMAINS, REFUSES TO

ACCEPT A BODY OR PERFORM A CREMATION, OR REFUSES TO RELEASE

CREMATED REMAINS DUE TO AN UNRESOLVED DISPUTE 1S PRESUMED TO

HAVE ACTED PROPERLY AND WITHOUT NEGLIGCENCE IF THE ACTIONS

WERE PERFORMED IN ACCORDANCE WITH TITLE 37, CHAPTER 19.

NMEW SECTION. Section 10. Preneed cremation
authorizations. (1) Preneed cremation authorizations may be
made with a cemetery, funeral establishment, crematory, or
any other party. Preneed authorizations must specify the
ultimate disposition of the cremated remains, be signed by
the authorizing agent, and meet other reguirements
established by board rule.

{2) A crematory operator or crematory technician shall
comply with the terms of the preneed authorization in
releasing or disposing of the cremated remains at the time
of dJeath uniess-additionai-er-cenfiicting-instructions-are
received-from-a-designated-aunthorizing-agent.

(3} Upon payment for cremation and disposition, a

crematory, crematory operator, or crematory technician in
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possesaion of a cremation authorization form and the
deceased’'s human remains is not 1liable for the actual
cremation and the disposition of the cremated remains if the

terms of the preneed authorization have been complied with.
Section 11. section 35-21-102, MCA, is amended to read:

*35-21-102. Definitions. For the purpocses of this

chapter, certain words used herein--shai} in this chapter

have the following meanings:

{1) "Columbarium® means a structure, room, or other
space in a permanent building or outdoor Structure
eontaining that contains niches for permanent inurnment of

cremated remains, as defined in 37-19-101, in a place used

or intended to be used and dedicated for interment purposes.

t2y-——-%Eremated---remainsi---means--human—-remains--afeer
eremntion-in—-a-crematerys

t3}--%gremations-neans-the-reduction-of-the--body--of--a
deeeased-par-;n-to-cre-aeed-re-nins-in—n—crenatoryw

t4)--%Erematory*———peans—--a---buiitding-—--or-——structure
containing--one—-or-more-retorts-for-the-reduction-of-bodies
of-deceased-persens-to-cremated-remainss

t53(2) “Crypt" or "vault®™ means a space in a mausoleum
of sufFficient mize used or intended to be used to entomb the
uncremated human resmains.

t63(3) "Directors® or "governing body" means the board

of directars, board Of trustees, or other governing body of
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a mausocleum-columbarium authority.
t7¥(4) “Entombment* means the placement of human
remains in a crypt or vault.
t83(5) “Human remains™ or "remains” neans-ehe-hody-efw;
deceased-person-and--includes--the—-bedy--in--any--secage——of

decompesition--and--cremated--remains has the meaning as

defined in 37-19-101.

t94(6) “"Interment” means the disposition of human
remains by cremation and inurnment or entombment in a place
used or intended to be used and dedicated for interment
purposes.

t303(7) “Interment space” means any space in a crypt,
vault, or niche of sufficient size for the entombment or
inurnment of the remains of one human being.

t3y(8) "Inurn-ent; means placing cremated remains in
an urn or other permanent container and placing it in a
niche.

t29(9) “Mauscleum™ means a permanent building or
outdoor structure suitable for the entombment of human
remains in crypts or vaults in a place used or intended to
be used and dedicated for interment purposes.

t333(10) “Mauscoleum business”, "columbarium business*®,
and "mausoleum-columbarium business or purposes™ are used
interchangeably and mean any and-aii business and purposes

requisite to, necessary for, or incident to establishing,
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maintaining, operating, improving, or conducting a
mausoleum, columbarius, or mauscleum-columbariumr; interring
human remains thereiny; and the care., preservation, and
embellishment of sueh the property.

t249(11) “Mausoleum-columbarium™ means a building or
structure contairing both a mauscleum and a columbarium.

+35§3(12}) “"Mausoleum-columbarium authority®” wmeans any
corporation, whether for profit or not for profit, owning,
controlling, or operating lands, buildings, or structures
used or intended to be used and dedicated for interment
purposés by entombment or inurnment but shaii does not refer
to any corporation for profit or not Ffor profit or any
association, corporation sole, or other person owning or
controlling cemetery lands or property, including mausoleums
and/or or columbariums where interment s also made by
ground burial.

+26%(13) "Niche" means a space in a columbarium or urn
garden used or intended to be used for inurnment of cremated
human remains.

+274({14) "Plot" or "interment plot" means space in a
mausoleum or columbarium used or intended to be used for the
interment of human remains. Such The terms include and apply
to one or more than-one adjoining crypts or vaults or cne or

more thar-ene adjoining niches.

t28%(15) "Plot owner®, er “owner", or “proprietor® means
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any .person in whose name an interment plot stands of record
as owner in the office of a mauscleum—columbarium authority.

t399(16) “Temporary receiving vault" means a vault used
or intended to be used for the temporary placement of human
remains.

¢203(17) “Urn garden" means a permanent cutdoor
structure containing niches of stone or reinforced concrete
guitable for and used or intended tc be used for inurnment
of cremated remains in a place used or intended to be used
and dedicated for interment purposes. Wherever Whenever the
context shaii--permit permits, "urn garden" shaii-be-deemed

to-be is incliuded in "columbarium™.*
Section 12. Section 35-21-103, MCA, is amended to read:

“35-21-103. Exemptions and limitations on applicability
of chapter. (1) The provisions of this chapter relating to
private mausoleums and columbariums do not apply to any of
the following:

{a) any religious corporation, church, religious
society or denomination, corporation sole administering
temporalities of any church or religicus society or
denomination, or any cemetery, mausaleum, or columbarium
organized, controlled, and operated by any of them;

{(b) any county, town, or city cemetery, mauscleum, or

columbarium;

(c) any crematory, crematory operator, or crematory
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technician licensed under Title 37, chapter 19.

{2) WNe A condition, oeor gection, or provision of this
chapter shaii-or may not be se construed or interpreted as
to apply to any act or in any way pertain to or affect any
Montana mausoleum corporation in existence on July 1, 1949,
operating under Montana charter dated prior to the year
1920.

{3) The provisions of this chapter do not affect the
corporate existence or rights or powers of any cemetery
corporation organized under any law of the state of Montana
in which a mausoleum, <¢olumbarium, or crematory oOr
combination thereof shaii-be is situated, maintained, or
operated in conjunction with a cemetery for the burial of
dead human remains by ground interment. This chapter and all
its provisiona shaii--be are applicable to and--oniy--to
mausoleums andfor or columbariums owned, opserated, or
controlled by a mauscleum-columbarium authority organized

and governed as herein provided in this chapter and owning,

controlling, or operating lands, buildings., or structuresy
etesy solely for the entombment and inurnment of human

remains.”
Saction 13. Section 35-21-204, MCA, is amended to read:
*35-21-204. Power to establish and operate mausoleumy
or columbariumy--or--cremsatory. Any A private corporation

organized under the laws of the gstate of Montana and
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authorized by its articles seo-to-do may establish, maintain,
manage, improve, or operate a mauscleum, columbarium, eor

erematory Or any-combination--thereof mauscleum-columbarium

and conduct any or—---ati of the businesses of a

mausoleum-columbarium and-crematory either for or without
profit to its members or stockholders.*"

Soction 14. Section 35-21-207, MCA, is amended to read:

®35-21-207. Rulemaking power. A mausoleum-columbarium
authority may makey adoptr-amendy;-add-to;-revisey-or--modify
and enforce rules for the use, care, control, management,
reatriction, and protection of all or any part of its
mauscleumy or columbariumy--er-crematory and for the other

purposes specified in 35-21-208 ¢eo Lthrough 35-21-2167

inetusive

Section 15. section 35-21-208, MCA, is amended to read:

"35-21-208. Power to limit use of property. ¥¢ A

mausoleum~columbarium authority may restrict and limit the

use of all property within its mausoleumy or columbariumy-or

crematory.”

Section 16. section 35-21-214, MCA, is amended to read:
*35-21-214. Rules for other purposes. e A

mauscolieum-columbarium  authority may make and enforce rules

for all cther purposes deemed considered necessary by tLthe
mausoleum-columbarium authority for the proper conduct of

the business of the mauscleumy or columbariumy-or-crematary,
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for the transfer of any plot or the right of interment, and
for the protection and safeqguarding of the premises and the
principles, plans, and ideals on which the mausoleumy or

columbariumy-er-erematory is conducted.”

Section 17. Ssection 35-21-216, MCA, is amended to read:

*35-21-216. Person in charge has authority of peace
officer. The sexton, superintendent, or other person in
charge o©of a mausoleum-columbarium and sueh any other person
as designated by the mausoleum-columbarium authority
designates-has have the authority of a peace officer for the
purpose of maintaining ordery and enforcing the rules of the
mausoleum-columbarium authority, the laws of the state, and
the ordinances of the city or county within the
mausoleum-columbarium over which he the person has charge
and within sueh the radius as-may-be necessary to protect

the mausoleum-columbarium or-ecrematsry property.™

Section 18. Section 35-21-217, MCA, is amended to read:

"35-21-217. Power to acquire property.
Mausoleum-columbarium authorities may take by purchase,
donation, or devise property consisting of lands,
mausoleums, cremateriesy and columbariums within which the

interment of the dead may be authorized by law."

Section 19. section 35-21-302, MCA, is amended to read:
"35-21-302. Liability of person signing authorization

for interment or--ecremation. Any A pergon signing any an
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authorization for the interment or-crematien of anay remains
warrants the truthfulness of any fact set forth in the
authorization, the identity of the person whose remains are
sought to be interred or-cremated, and his the authority to

order interments or-cremation, He The person signing an

authorization is personally liable for all damage occasioned
by or resulting from a breach of sweh the warranty."
Section 20. section 35-21-303, MCA, is amended to read:
“35-21-303. Authorization exempts mausoleum-columbarium
from 1liability. The mausoleum-columbarium authority may
inter or-~-eremate any remains upon the receipt of a written
authorization of a peraon representing-himsetf-to-be--a who

represents that the person whe has acquired the right to

control the disposition of the remains. A
mausoleum-columbarium authority is not liable for interring
or-eremating pursuant to such the authorization wunless it

has actual notice that sueh the representation is untrue."

Section 21. Section 35-21-304, MCA, is amended to read:

"35-21-304. Limitation on actions against
mauscleus-columbarium -- funeral directors, and morticians,

and crematory authority exempt from liability. Ne An action

shatX may not lie against any mausoleum-columbarium
authority relating to the remains of any perscn which that
have been left in its possession for a period of 2 years

unlegs a written contract has been entered into with the
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mausoleum-columbarium authority for their care or unless
permanent interment has been wade. Nothing-in-this-section
shaii-be-construed-as-an-extension-of-the-—existing——seatute
prescribing--the--period-within-which-an-actien-based-upon-a
tort-must-be-commenceds-Ne A licensed mortician, er funeral

director, crematory authority, crematory operator, or

crematory technician shaii-be is not liable in--damages for
any cremated human remains after the remains have besn
deposited with a mausoleum-columbarium authority in the
atate of Montana."

Section 22. section 35-21-417, MCA, is amended to read:

*35-21-417. Commission or rebate for causing
disposition of body in erematoryy mausoleumy or columbarium
== misdemeanor. HBvery A person who pays, or causes to be
paid, or offers to pay to any other person, firm, or
corporation, directly or indirectly, except as provided in
35-21-416, any commission, or bonua, er rebate; or other
thing of value in consideration of recommending or causing a
dead human body to be disposed of in any ecrematoryr
mausoleumy or columbarium is guilty of a misdemeanor, and
each violation »shati--eonstitute constitutes a separate

offense."

NEW SECTION. Section 23. Repealer. Sections 35-21-504,

35-21-505, and 35-21-709, MCA, are repealed.

NEW SECTION. Section 24. codification instruction.

-2§~ SB 45
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[Sections 1 and 4 through 10} are intended to be codified as
an integral part of Title 37, chapter 19, and the provisions
of Title 37, chapter 19, apply to {sections 1 and 4 through
101.

NEW SECTION. Section 25. Effective date. (This act] is
effective on passage and approval.

-End-
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SENATE BILL NO. 45

INTRODUCED BY KEATING
BY REQUEST OF THE BOARD OF MORTICIANS
A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE
LICENSING AND REGULATION OF CREMATORITIMS, CREMATORY
OPERATORS, AND CREMATORY TECHNICIANS: REWAMING THE BOARD OF
MORTICIANS AS THE BOARD OF FUNERAL SERVICE; PROVIDING FOR A
CREMATORY EMPLOYEE MEMBER OF THE BOARD; PROVIDING FOR FEES,
INSPECTION, AND STANDARDS; PROVIDING FOR RECORDKEEPING;
PROVIDING FOR CREMATION PROCEDURES; PROVIDING FOR
DISPOSITION OF CREMATED REMAINS; PROVIDING FOR LIMITATION OF
LIABILITY; PROVIDING FOR PRENEED CREMATION ARRANGEMENTS;
GRANTING RULEMAKING AUTHORITY; REPEALING CREMATORY
REGULATION UNDER THE MAUSOLEUM AND COLUMBARIUM AUTHORITIES
CHAPTER; AMENDING SECTIONS 2-15-1853, 35-21-102, 35-21-103,
35~21-204, 35-21-207, 35-21-204, 15-21-214., 35-21-216,
35-21-217, 35-21-302, 35-21-303, 35-21-304, 35-21-417., AND
37-19-101, MCA: REPEALING SECTIONS 35-21-504, 35-21-505, AND

35-21-709, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill because
(sections 4 through 10} grant rulemaking authority to the

board of funeral service to implement provisions of this

) —
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bill. It is the intent of the legislature that the board, at
a minimum, adopt rules:

{l1) establishing license application procedures,
license fees, criteria for minimum requirements for license
eligibility, and requirements for license renewal;

(2) developing procedures for the issuance, renewal,
suspension, and revocation of licenses; and

{(3) creating disciplinary standards for licensees,
establishing investigatory procedures for processing
complainta, and adopting ethical standards for licensed

crematory operators.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. pPurpose. The legislature finda
that because the practice of crematory operation affects the
lives of the people of this state and because some Montanans
may exercise their right to choose cremation for themseilves
or a loved one, it is the purpose of [sections 1 and 4

through 1€] to:

THERE ARE NO CHANGES IN THIS BILL
AND WILL NOT BE REPRINTED. PLEASE
REFER TO YELLOW OR BLUE FOR COMPLETE

TEXT.
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