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HQ!&& BILL NO. Gq 2
J%fgaonuczn B

i .
A BILL FOR A§ACT ENT%@V "AN ACT RATIFYING A xéESERVED

WATER RIGHTS COMPACT BETWEEN THE UNITED STATES NATIONAL PARK

SERVICE AND THE STATE QF MONTANA; ESTABLISHING A STATUTORY

APPROPRIATION; AND AMENDING SECTION 17-7-502, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

MEW SECTION. Section 1. United States National Park
Service —- Montana compact ratified. The compact entered
into by the state of Montana and the United States National
Park Service and filed with the secretary of state of the
state of Montana under the provisions of 85-2-702 on [date
of filing) is ratified., The compact is as follows:

WATER RIGHTS COMPACT
STATE OF MONTANA
UNITED STATES OF AMERICA, NATIONAL PARK SERVICE

This Compact is entered into by the State of Montana and
the United States of america to settle for all time any and
all claims to water for certain lands administered by the
National Park Service within the State of Montana at the
time of the effective date of this Compact.

RECITALS

WHEREAS, in 1979 the United States filed in the United
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States District Court for the District of Montana several
actions to adjudicate, inter alia, its rights to water with

respect to Glacier National Park, see United States v.

Aageson, No, CV-79-21-GF; United States v. abell, No.

CV-79-33-M; and United States v. BAMS Ranch, Inc., No.

CV-79-22-GF.

WHEREAS, the State of Montana, in 1979 pursuant to Title
85, Chapter 2 of the Montana Code Annctated, commenced a
general adjudication of the rights to the use of water
within the State of Montana including all federal reserved
and appropriative water rights;

WHEREAS, 85-2-703, MCA, provides that the state may
negotiate settlement of claims by the federal government to
non~-Indian reserved waters within the State of Montana;

WHEREAS, the United States wishes to guantify and have
decreed the amount of water necessary to fulfill the
purposes of the existing National Park Service units in the
State of Montana, including those reserved water rights
necessary to preseirve Glacier National Park and Yellowstone
National Park unimpaired for future generations:

WHEREAS, the United States, in quantifying its reserved
water rights recognizes the need to accommodate the
interests of the state and its citizens by providing for the
development and use of water in the vicinity of the Park

units to the extent that it is possible to do so without

—2- HB GIA
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materially affecting the rights and interests of the United
States;

WHEREAS, éhe United States Attorney General, or a duly
designated official of the United States Department of
Justice, has authority to execute this Compact on behalf of
the United States pursuant to the authority to settle
litigation contained in 28 U.S.C. $S16-17 (1968}:

WHEREAS The Secretary of the Interior, or a duly
designated official of the United States Department of the
Interior, has authority to execute this Compact on behalf of
the United States Department of Interior pursuant to 43
U.S.C. 1457 (1986, Supp. 1992);

NOW THEREFORE, the State of Montana and the United
States agree as follows:

ARTICLE I
DEFINITIONS

For purposes of this Compact only, the following
definitions shall apply:

(1) “"Abstract” means the copy of the document entitled
“Abstract of National Park Service Water Rights" referenced
in this Compact as Appendix 1.

{2) "Big Hole National Battlefield" or "BHNB" means
those lands located in Montana that were acquired pursuant
to, or withdrawn and reserved by Executive Order No. 1216 of

June 23, 1910; Presidential Proclamation No. 2339 of June
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29, 1939, 53 Stat. 2544;: and Act of May 17, 1963, 77 Stat.
18.

{3) "Bighorn Canyon National Recreation Area' or
"BCNRA" means those lands located in Montana that were
acquired pursuant to, or designated as such by &Act of
Qctober 15, 1966, 80 Stat. 913.

(4) "Bureau" means the Montana Bureau of Mines and
Geology or its successor.

{5) "Category 1 stream" means a stream that headwaters
on the reserved land administered by the National Park
Service.

(6) "Category la stream" means a stream that headwaters
on the reserved land administered by the National Park
Service and which, in part, carries water that drains
non-federal land within the boundaries of the same reserved
land.

(7) "Category 2 stream™ means a stream that headwaters
in a Wilderness Area in Montana outside the respective Park
unit which flows inte the reserved land administered by the
National Park Service, and which is not the source for a
consumptive water right recognized under state law on the
effective date of this Compact and drains a hydrologic basin
that contains only federal land.

{8) "“Category 3 stream" means a stream that headwaters

in Montana outside the reserved land administered by the

—-4-
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National Park Service that flows into the reserved land and
is the socurce for consumptive use water rights recognized
under state law on the effective date of this Compact.

(9) "Category 4 stream” means a stream that is treated
individually due to special circumstances.

(10) "Consumptive use" means use of surface water not
considered a non-consumptive wuse under (24) and use of
groundwater which is shown to be hydrologically connected to
surface water pursuant to Article II.

(a) "Current consumptive use", when referring to water
rights recognized wunder state law only, means atl
consumptive use water rights recognized under state law with
a priority date before January 1, 1593.

(b) “Future consumptive use"”, when referring to a water
right recognized under state law only, means a consumptive
use water right recognized under state law with a priority
date on or after January 1, 1993,

{11) "“Credible information" means credible evidence
sufficient to support a prima facie basis for the theory
asserted.

(12} "Department® means the Montana Department of
Ratural Resources and Conservation or its successor.

{13} "Effective date of this Compact" means the date of
the ratification of the Compact by the Montana legislature,

written approval by the United States Department of the
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Interior, or written approval by the United States
Department of Justice, whichever is later,

(14) “"Glacier National Park" or “GNP" means those lands
located in Montana that were acquired pursuant to, or
withdrawn and reserved by the Act of May 11, 1910, 36 Stat.
354; Act of February 27, 1915, 38 Stat. 8l4; and Act of
April 11, 1972, 86 Stat. 120.

(15) "Grant Kohrs Ranch National Historiec Site" means
those lands acquired by the United States and designated as
such pursuant to Public Law 92-406, August 25, 1972.

(16) "Groundwater" means water that is beneath the
ground surface.

{17) (a) "Bydrologically connected", for the purposes
of Articles 1I and IIl, means groundwater that is connected
to surface water such that appropriation at the proposed
rate will cause a calculable reduction in surface water
Elow. A “calculable reduction in surface water flow" means a
theoretical reduction based on credible information as
opposed to a measured reduction.

(b} "Hydrologically connected" for the purposes of
Article IV, means groundwater that is considered to be
connected to the hydrothermal system within the reserved
land of Yellowstone National Park based on scientific
evidence according to the procedures in Article IV.

{18) "Hydrothermal system” means the groundwater system,

_6_.
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including cold water recharge, transmission and warm water
discharge that is hydrologically connected to  the
hydrothermal features within the reserved land of
Yellowstone National Park.

(19} "Hydrothermal discharge water" means groundwater
with a temperature in excess of 59 degrees Fahrenhelt that
is hydrologically connected to the hydrothermal system
within the reserved land of Yellowstone National Park.

(20) "Hydrothermal feature” means a surface
manifestation of a hydrothermal system, including but not
limited to: hot springs, geysers, mud pots, and fumaroles.

(21) "Instream flow" means the water that the parties
agree shall remain in the stream in satisfaction of the
United States' reserved water right for the purposes of the
reserved land.

{22) "Little Bighorn Battlefield National Monument® or
"LBBNM" means those lands located in Montana that were
acqguired pursuant to or withdrawn and reserved by
Presidential Proclamation of December 7, 1886.

{23) "Nez Perce National Historical Park" means those
lands in Montana acquired and added to the Nez Perce
National Historical Fark by Congress on October 30, 1992,
pursuant to Public Law 102-576.

(24) (a) “"Non-consumptive use" when applied to a mining

or hydropower use for which a water right is recognized
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under state law with a priority date on or after January 1.,
1993, means an appropriation that does not cause a net loss
in the surface source of supply, and where substantially all
of the diverted water becomes return flow with little or no
delay between the time of diversion and the time of return,
and without adverse effect on the quantity or gquality of
water necessary to fulfill the purposes of the reserved
land.

(b} "Non-consumptive use" when applied to a water right
recognized under state law other than a mining or hydropower
use with a priority date on or after January 1, 1993, or a
water right recognized under state law with a priority date
before January 1, 1993, means a water right considered tc be
non-consumptive by the decree, permit or law authorizing the
use.

(25) "Parties” means the State of Montana and the United

States.
(26) "Person" means an individual, association,
partnership, corporation, state agency, political

subdivision, or any other entity, but does not include the
United States.

{27) "Recognized under state law" when referring to a
water right or use means a water right or use protected by
state law, but does not include state recognition of a

federal or tribal reserved water right.

—B_
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{28) "Return Elow" means the portion of water diverted
from a gsource that is returned to the same source, at or
near the point of diversion,

{29) "Scientific evidence” means geologic, geophysical,
geochemical and hydrologic information.

{30) “State" means the State of Montana and all
officers, agents, departments, and political subdivisions
thereof. Unless otherwise indicated, for purposes of
notification or consent, "state" means the Director of the
Montana  Department of Natural Resources and Conservation or
his or her designee.

{31) "Technical Oversight Committee” or "TOC" means the
scientific committee established by Article IV of this
Compact.

{32) "Tributary to" means surface water that originates
in the same hydrologic basin or subbasin as the stream
referred to and which contributes water to the same stream.

(33) “"United States" means the federal government and
all officers, agencies, departments and political
subdivisions thereof. Unless otherwise indicated, for
purposes of notification or consent other than service in
litigation, "United States" means the Secretary of the
Department of the Intericr, or his or her designees.

(34) "Working Group Report" means the Abridged and

Unabridged reports by Custer, S., et. al. dated January 5,
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1993, and titled Recommended Boundary for Controlled

Groundwater Area in Montana Near Yellowstone National Park

and accompanying maps.

{35) "Yellowstone National Park" or "YNP" means those
lands 1located in Montana that were acquired pursuant to, or
withdrawn and reserved for Yellowstone National Park by the
Act of March 1, 1872, 17 Stat. 32; Act of May 26, 1926, 44
Stat. 655; Act of March 1, 1%29, 45 Stat. 1435; aAct of April
19, 1930, 46 Stat. 220; and Proclamation No. 2013 of October
20, 1932, 47 Stat. 2537.

ARTICLE II
IMPLEMENTATION

A. Abstrack:

Concurrent with this Compact, the parties have prepared
an Abstract, a copy of which is referenced as Appendix 1,
which is a specific listing of all of the United States®
water rights that are described in this Compact and
quantified in accordance with this Compact. The parties
prepared the Abstract to comply with the reguirements for a
final decree as set forth in 85-2-234(4) and (7}, MCA, and
in an effort to assist the state courts in the process of
entering decrees accurately and comprehensively reflecting
the rights described in this Compact. The rights specified
in the Abstract are subject to the terms of this Compact. In

the event of a discrepancy between a right 1listed in the

_10_
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Abstract and that same right as quantified in accordance
with Articles II and III of this Compact, the parties intend
that the quantification in accordance with Articles I1I and
I1I of this Compact shall be reflected in a finai decree.

B, Method of Allocation of Water on Category 3 and 4

Streams:

This section explains the method of gquantification of
the reserved instream flow water rights of the United States
for Category 3 and 4 streams and the method of calculating
the quantity of consumptive use pursuant to state law within
a basin to which the United States agrees to subordinate its
reserved instream flow water right. The method set forth in
this section shall be used to determine whether the limits
on consumptive use pursuant to state law set forth in
Article III have been reached. Addition to the Abstract of a
reserved instream flow water right on a stream inadvertently
omitted by the parties or reclassification of a stream due
to a water right recognized under state law and
inadvertently omitted by the parties shall be consistent
with this section and shall not be deemed a modification of
this Compact.

1, Allocation to Instream Flow:

The allocation of water to instream flow on Category 3
and 4 streams is arrived at using the following method as

ex¥plained in general terms:

_.ll_
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a. The United States' reserved water right for instream
flow dincludes the entire flow of that stream within the
State of Montana at the point where the stream flows over ot
forms the boundary of the specified reserved land after: (1)
all consumptive use water rights of any agency of the United
States recognized under federal or state law are satisfied;
and (2) subordination of the reserved water right for
instream flow to water rights recognized under state law as
set forth in and limited by Article III and more
specifically in the Abstract.

b. Actual use of water in Wyoming or Canada shall not
diminish the gquantity of water designated for consumptive
use pursuant to state law as set forth in Aréicle ITT.

2. Method of Calculation of Consumptive Use Rights

Recognized Under State Law:

To determine whether water is available for
appropriation for consumptive use pursuant to state law on
Category 3 and 4 streams, and for determining whether the
limit on subordination of the United States' water rights to
consumptive uses has been reached, the following provisions
shall apply:

a. Tributary Water: The calculation of total

consumptive use on a Category 3 or 4 stream shall include
all current and future consumptive use, recognized under

state law, of surface water tributary to the stream to the

=-12-
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point it enters the reserved land. The limits on total
consumptive use on a Category 4 stream that forms the
boundary of the reserved land shall include all current and
future consumptive wuse recognized under state law, of
surface water tributary to the stream to the most downstream
point that the stream Eorms the boundary of the reserved
land.

b. Groundwater:

i. An exemption from state permit requirements for
wells or developed springs shall not apply to appropriations
within a basin tributary to the reserved portion of a
Category 3 or 4 stream after the effective date of this
Compact, provided that the registration process set forth in
Article 1I, section B.2.b.ii.{3)(b) shall apply to
applications for a permit for a well of 35 gpm or less, not
to exceed 10 acre-feet per year, In addition, all
groundwater appropriations within the Yellowstone Controlled
Groundwater Area shall be subject to Article IV.

ii, The calculation of total consumptive use on a
Category 3 or 4 stream shall include appropriations of
groundwater as followa:

{1y Pre-January 1, 1963: An appropriation of

groundwater with a priority date before January 1, 1993,
shall not be included in the calculation of total

congumptive use.

-13-
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(2) Januwary 1, 1993 - Effective Date: An appropriation

of groundwater with a priority date on or after January 1,
1993, but before the effective date of this Compact shall be
included in the calculation of total consumptive use if the
following procedural requirements are mek and the
appropriation is found to be hydrologically connected to
surface water tributary to the reserved portion of a
Category 3 or 4 stream.

ta) Within 120 days after the effective date of this
Compact, the Department shall provide the United States with
notice of all groundwater appropriations in drainages
tributary to the reserved portion of a Category 3 or 4
stream that, according to the records of the Department,
have a priority date on or after January 1, 1993 and before
the effective date of this Compact.

{b) Up to 120 days following mailing of such notice the
United States shall provide the Department with credible
information that a groundwater appropriation inciuded in the
notice is hydrologically connected to surface flow tributary
to the reserved portion of a Category 3 or 4 strean.

tc) Within 60 days of receipt of such information, the
Department shall issue an order stating that (1) the
appropriation is hydrologically connected to surface water
tributary to the Category 3 or 4 stream; and (2) the action

Lo be taken with respect to the appropriatien., The order is

-13-
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effective within 60 days of issuance unless the appropriator
enters an appearance to contest the order. 1f credible
information of hydrologic connection has not been provided
by the United States, the Department shall issue an o¢rder
stating its determination and reasons therefore.

{d) If the appropriator enters an appearance to contest
the order, the Department shall (1) issue an order staying
use of the appropriation pending a final decision on the
matter by the Department only if the 1limits on total
consumpt ive use for that drainage have been reached; (2) set
a date for a hearing; and (3) proceed pursuant to the
provisians for a contested case under the Montana
Administrative Procedures Act, Title 2, Chapter 4, of the
Mcontana Ceode Annatated, provided that the burden vf proving
hydrologic connection shall be as set forth in Article II,
section B.2.b.(3). The Department shall, whenever possible,
consolidate any proceedings on the groundwater application
pursuant to Article IV with any proceeding made necessary by
this Article.

(3) Post-Effective Date: An appropriation <33

groundwater recognized under state law with a priority date
after the effective date of this Compact shall be included
in the calculation of total consumptive use if the following
conditions apply:

fa) Wells in excess of 35 gallons per minute or 10

_15_
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acre—-feet per vear: The limit on total consumptive use shall

include groundwater appropriation by a well or developed
spring with a permit amount in excess of 35 gpm or any well
with a wvolume of use greater than 10 acre-feet per year,
including a combined appropriation from the same source from
two or more wells or developed springs that exceeds these
limitations, unless the applicant is able to show by a
preponderance of the evidence that the appropriation is not
hydrologically ccnnected to =surface flow tributary to the
reserved portion of a Category 3 or 4 stream.

{i) The applicant shall submit credible information,
including a report to the Department prepared by a
professional gqualified in the science of groundwater
hydrelogy verifying that the appropriaticn is not
hydrologically connected to surface flow tributary to the
reserved portion o©of a Category 3 or 4 stream. 1f the
applicant fails to submit the report, the application shall
be considered defective and shall be returned to the
applicant for completion as provided by state law.

(ii) The Department shall provide notice of the propaosed
appropriation and a copy of the report to the United States
concurrent with notice pursuant 85-2-307, MCA.

(iii) Within 60 days of the mailing of notice, the
United States shall file an objection to the proposed

appropriation on the basis that it is hydrologically

._16-
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connected to surface water.

(iv) The Department shall not exclude Lhe apprupriation
from the 1limits on total consumptive use unless the
applicant proves by a preponderance of the evidence that the
proposed appropriation is ‘not hydrologically connected to
surface flows tributary to the reserved portion of the
Category 3 or 4 stream. In doing so the Department shall
make a specific finding on the adequacy of the report
provided by the applicant.

{v) If the proposed appropriation is determined not to
be hydrcleogically connected to surface water, o©f LL the
limit on consumptive use has not been reached, the
Department may issue a permit in accordance with state law
and the applicant may complete the appropriation.

(b) Wells of 35 gallons per minute or less and 10

acre-feet per year or less:

(i) An applicant for an appropriation of groundwater of
35 gpm or less, not to exceed 10 acre-feet per year shall
register for a permit by filing a form prescribed by the
department.

(ii) The Department shall provide natice of the
registration for a permit to the United States within 30
days of the filing. Within 30 days of the receipt of notice,
the United States may file an objection to the application

on the basis that the proposed appropriation 1s of
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groundwater that is hydrologically connected to surface flow
tributary to the reserved portion of a Category 3 or 4
stream.

{iii) As long as the limit on consumptive use rights for
a Category 3 or 4 stream has not been reached, the
calculation of total consumptive use shall not include
groundwater appropriations by well or a developed spring of
35 galions per minute or less that do not exceed 10 acre
feet per year unless the United States shows by a
preponderance of the evidence that the proposed
appropriation is hydrologically connected to the reserved
pertion of a Category 3 or 4 stream, If the United States
meets this burden, the Department shall include the
appropriation in the calculation of total consumptive use.

{iv) After the limit on consumptive use rights has been
reached on a particular stream, the necessary showing by the
United States' shall be to file an objection and come
forward with credible information showing that the proposed
appropriation is hydrologically connected to surface flows
tributary to the reserved portion of the Category 3 or 4
stream. If the United 8States makes such a showing, the
Department shall consider the application under the criteria
in Article II, section B.2.b.(3})(b){(v) and {vi}.

(v) The Department shall not exclude the appropriation

from the 1limits on total consumptive wuse unless the

_18-
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applicant proves by a preponderance cof the evidence that the
proposed appropriation is not hydrologically connected to
surface flows tributary to the reserved portion oF the
Category 3 or 4 stream.

(vi) If the proposed appropriation is determined not to
be hydrologically connected to surface water the Department
may issue a permit in accordance with state law and the
applicant may complete the appropriation.

iii. Within 2 years after the effective date of this
Compact, the Department, ian consultation with the United
States, is directed to promulgate rules as may be necessary
to implement Article II, section B.2.b. Said rules shall not
alter the rights or obligations of the parties hereto.

¢. Effect of Decree in Calculation of Consumptive Use:

Except as provided in Article 1II, section G., for the
purposes of this Compact, the flow rate of a consumptive use
shall be as finally decreed in a general adjudication, or
recognized under state law until such final decree. At each
stage in an adjudication, the allocation to current use as
set forth in Article III and more specifically in the
Abstract shall be adjusted to reflect the decreed amount.

d. Abandonment: When a consumptive use right recognized
under state law on a Category 3 or 4 stream is abandoned and
such abandonment causes water to become available for

appropriation within the 1limits of the total amounts of
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water allocated to consumptive use rights recognized under
state law established for that stream by Article 11!, the
increment of water below that limit is available for new
appropriation in accordance with state law and this Compact.
State law governs the issue of whether an abandonment has
occurred.

e. Non-Consumptive Use: The limit on total consumptive

use rights recognized under state 1law shall not include
non-consumptive uses as defined by this Compact.

C. Subordination of Instream Flow Right:

1. The United States agrees to subordinate its reserved
water right for instream flow to consumptive uses calculated
according to this Article in a manner that is specific to
each stream on which a reserved water right is described.
This subordination is set forth for each stream in Article
III. Curtailment of uses to which the reserved water rights
described in this Compact have not been subordinated during
periods of low flow shall proceed on the basis of priority
and may be initiated in a state or federal court of
competent jurisdiction pursuant to Article II, section I.

2. The reserved water rights described in this Compact
shall not be subordinate to water rights which were

forfeited by 8%5-2-212 as interpreted in In the Matter of the

Adjudication of the Water Rights wikthin the Yellowstone

River, 253 Mont. 167, 832 P.2d 1210 (1992), nor shall any
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claimant of such forfeited water right have standing, based
solely on such claimed right, to object to this Compact or
any reserved water right described in this Compact.

D. Location of Instream Flow Rights: The United States'

reserved water rights for instream flow apply to the portion
of the Categories 1 through 4 streams specified in this
Compact that flow over or form the boundary to reserved land
administered by the National Park Service.

E. Change in Instream Flow Right: Except as provided in

Article II, section J.2.b., the water rights dedicated to
instream flow by this Compact shall not be changed to any
other use.

F. Prohibition on Future Impoundments: With the

exception of the North Fork of the Big Hole River and its
tributaries, no new impoundments may be permitted on the
mainatem of a Category 2, 3, or 4 stream upstream of, or
along, the portion of the stream for which a water right for
instream flow is described in this Compact after the
effective date of this Compact. This prohibition shall
include  impoundments that are exempt from  permit
requirements under state law. Reclamation, repair or
rehabilitation of an existing impoundment shall not be
considered a new impoundment, provided that without the
consent of the United States, reclamation, repair or

rehabilitation shall not cause the impoundment to exceed the
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original constructed capacity of the impoundment. This
prohibition shall not apply to impoundments constructed to
store a Tribal water right or to implement settlement of
litigation regarding quantification of a Tribal water right.
On Category 3 and 4 streams for which an instream flow right
is described for periods of low flow as set forth in Article
III, sections G.3.c¢. and 4., such water right has not been
subordinated to a new water right with +the method of
diversion as an impoundment on the mainstem of the stream
with a priority date on or after January 1, 1593, but before
the effective date of this Compact.

G. Management to Maximize Use by Montana Water Users of

the Water Allocated tc Consumptive Use Rights Recognized

Under State Law: If any type of conservation or water

distribution plan which includes measurement of actual water
use, including use pursuant to rights recognized under state
law with a priority date before January i, 1993, is adopted
pursuant to state law, the 1limits established for
consumptive use appropriated pursuant to state law shall
apply to actual measured use, not permitted and decreed or
¢claimed rights, provided that records of actual use be made
available to the United States on regquest and provided
further that, such plan shall not diminish the reserved
water right of the United States as described in this

Compact .
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H. Basin Closure
1. Except as provided in Article I1I, section B.2.d., in
the following drainage basins upstream of the poftion of the
stream for which a reserved water right for instream flow is
described in this Compact, the Department shall not process
or grant an application or registration for a permit to
appropriate or to reserve water for future consumptive use
as defined by this Compact once the limits on consumptive
use tabulated in Article III and set forth more specifically
in the Abstract are reached:
Big Hole National Battlefield:
North Pork of the Big Hole River
Glacier National Park:
North Fork of the Flathead River
Middle Fork of the Flathead River
Yellowstone National Park:
Bacon Rind, Buffalo, Cottonwood, Coyote,
Hellroaring, Little Cottonwood, Snowslide, Crevice,
Dry <Canyon, Slough, Tepee, and Soda Butte Creeks,
and the Gallatin, Madison, and Yellowstone Rivers
2. If a temporary or permanent basin closure is enacted
under state law for a drainage basin or subbasin for which
future consumptive water use is limited under this Compact,
the most restrictive measures applicable to consumptive use

of surface or groundwater shall control.
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I. Enforcement of Water Right

1. The United States, the state, or the holder of a
water right recognized under state law, may petition a state
or federal court of competent jurisdiction for relief when a
controversy arises between the United States' reserved water
right described by this Compact, and a holder of a water
right recognized under state law. Resolution of the
controversy shall be governed by the terms of this Compact
where applicable, or to the extent not applicable, by
applicable state or federal law.

2. The United States agrees that a water commissioner
appointed by a state or federal court of competent
jurisdiction, or other official authorized by future changes
in law, may enter a federal reservation for which a water
right is described in this Compact for the purpose of data
collection, including the collection of information
necessary for water distribution on or off the federal
reservation, and to inspect structures for the diversion and
measurement of water described in this Compact for
consumptive use and for the measurement of instream flow.
The terms of entry shall be as specified in an order of a
state or federal court of competent jurisdiction.

3. The Department or the Bureau may enter a federal
enclave for which a reserved water right is described in

this Compact, at a reasonable hour of the day, for the
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purposes of data collection on water diversion and stream
Eléw or inspection of devices maintained by the United
States pursuant to this Compact. The Department or Bureau
shall notify the United States by certified mail or in
person, at least 24 hours priecr to entry.

4. The United States may request an investigation by
the Department of a diversion located upstream of the
reserved portion of a stream for which a reserved water
right is described in this Compact. The Department may
investigate. If an investigation occurs, the United States
may accompany the Department.

5. The United States shall maintain structures,
including wellhead equipment and casing, for the diversion
and measurement of water authorized for consumptive use by
this Compact. The United States shall maintain the devices
it deems necessary for enforcement of its reserved water
right for instream flow described in this Compact.

6. A person who vioclates or refuses or neglegts to
comply with the provisions of this Compact, an order of the
Department pursuant to this Compact, or an action by the
Bureau pursuant to this Compact is subject to the penalties
provided by state 1law, including but not limited to,
revocation of a permit issued pursuant to Article 1V after
the effective date of this Compact.

7. PFor any appeal to state court of an administrative
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decision authorized by this Compact, wenue shall be the
First Judicial District in Helena and the review shall be
conducted according to the procedures for judicial review of
contested cases under the Montana Administrative Procedures
Act, Title 2, Chapter 4, of the HMontana Code Annotated.

B. In any contested case proceeding held under the
Montana Adminigtrative Procedures Act, Title 2, Chapter 4,
of the Montana Code Annotated, pursuant to this Compact, the
common law and statutory rules of evidence shall apply only
upen stipulation of all parties to a proceeding.

J. Change in Use

1. Change in Ugse Defined: For the purpose of this

Article, the following actions affecting the use of a
reserved water right for consumptive use described in this
Compact shall be considered a change in use:

a, BAn action that alters type of use, place of use,
point of diversion, place or means of storage, periocd of use
or point of return flow that will:

i, 1increase the net depletion on a source; or

ii. adversely affect water quality at the point the
reserved water right ends; or

iii, result in a change in point of diversion or point
of return flow relative to a holder of a water right
recognized under state law; or

iv. change the point of diversion from groundwater to
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surface water, or from surface to groundwater; or

v. in any other manner, adversely affects the
reasonable exercise of a water right that is recognized
under state law.

b. The exercise of a reserved water right to future
consumptive use as authorized by this Compact shall not be
considered a change in use.

2. Instream flow: Reserved water rights specified in
this Compact £for instream flow shall not be subject to
change to any other use, provided that:

a. the emergency use of water for fire suppression as
provided for in Article III.H. shall not be deemed a change
or alteration in use, or violation of a reserved water right
for instream flow; and

b. the United States may seek tc appropriate water for
a consumptive use on a source EFor which no consumptive use
is described in this Compact by seeking a permit under state
law for consumptive use, provided that the water right
granted shall not be counted against the limits on
allocation for state consumptive use water rights imposed by
this Compact. The water right 8o acquired shall be
administered in accordance with Article Vv, section B.

3. Consumptive uses: The United States may take action

affecting the use of its consumptive use water rights

provided that (1) the action shall be in fulfillment of the
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purposes of the reservation; (2) the total use shall not
exceed the amount described 1in this Compact; and (3) the
action shall not adversely affect a water right that is
recognized under state law.

4. Notice of intent to change use: At least 180 days

prior to a change in use, the United States agrees to
provide notice to the Department.

a. The notice shall contain the Eacts pertinent to the
propesed change including, where applicable:

i. The location cof a new point of diversion.

ii. The new source of water.

iii. The new means of diversion.

iv. If a well is involved, the depth and locatiohs of
the old and new well.

v. The new use and its impact on actual consumption and
water quality.

vi. If the change includes storage, the location, period
and capacity of the storage facility.

vii. An estimate of when the change will be effective.

viii. A map showing the existing system and the proposed
change.

b. At least 120 days prior to the proposed change, the
United States agrees to publish the notice required by
Article II, section J.4,a. with a statement that within &0

days following publication or service of notice, relief may

-28-



[~ wn

~

11
12
13
14
18
16
17
18
19
20
21
22
23
24

25

LC 0652/01

be sought in a state or federal court of competent
jurisdiction, once in a newspaper of general circulation in
the area of the source, and to serve the nctice by
first-class mail on 1nterested and potentially affected
persons as identified by the records of the Department,
including:

i. an appropriator of water or applicant for or holder
of a permit who, according to the records of the Department,
may be affected by the proposed appropriation;

ii. a purchaser under contract for deed that, according
to the records of the Department, may be affected by the
preoposed appropriation;

iii. any public agency that has reserved water in the
source recognized under state law; and

iv. a federal agency or Tribe that claim a reserved
water right or other water rights in the scource.

€. On reguest by the United States, the Department
shall provide the information contained in its records
identifying any person potentially affected by the proposed
change. The United States agrees to reimburse the Department
for the expense of providing this information.

d. In the event that future changes in Btate law
establish a method of notice of a proposed change in use to
interested and potentially affected persons other than by

first-class mail, the United States may alter the method of
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notification accordingly.
e, Prior to the actual change, the United States agrees
to provide the Department with proof of notice by affidavit.

5. ©Qbjection to proposed change: Within 60 days

following the notice pursuant to Article II, section J.4.b.,
the Department or any other person may bring an action
against the proposed change in use in a state or federal
court of competent jurisdiction, if a property right, water
right, or other interest protected under state law would be
adversely affected, or if the proposed change 1is not in
compliance with this Compact.

6, Notice of Change:

a. The United States agrees to notify the state and
provide a copy of the final order within 60 days of its
entry by a state or federal court of competent jurisdiction
resolving any objections to the change in use of a federal
reserved water right described in this Compact,

b. The United States agrees to provide the state with
notice of completion of the change within 60 days after the
completion.

7. Reporting by the United States: For any action

affecting the use of a consumptive right whether or not such
action is deemed a change in use, the United States agrees
to provide the following information to the Department:

a. Well 1log: For a use that includes the drilling of a
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well or enlargement of an existing wellbore, the United
States agrees to provide a well log to the state within 60
days of the completion of the well.

b. Emergency Use: Within 60 days after the commencement
of a temporary emergency use for fire suppression described
in Section 1I1I.H. of this Compact, the United States agrees
to notify the state of the use to which the water was put,
the dates of use, and the estimated amount of water used.

c. Annual Report: Between April 1 and May 1 of each
year, the United States agrees to provide the Department
with a report on (1) actions during the preceding year
affecting the use of a consumptive use right described in
this Compact, regardless of whether the action is deemed a
change in use pursuant to Article II, section J.l.; (2) the
initiation of new uses that were completed during the
preceding year; and {3) any data and documents generated or
received by the National Park Service during the preceding
year on measurement of instream flow on a Category 3 or 4
stream.

8. Reporting by the State: Between December 1 and

December 31 of each year, the Department shall provide the
United States with a report of: (1) changes in use during
the preceding year, as defined by state law, of water rights
upstream of or within the boundaries of reserved land for

which a reserved water right is described in this Compact;
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(2) new permits issued during the preceding year according
to the records of the Department; and (3) any data and
documents generated by the Department during the preceding
year on the measurement of streamflows, diversions and well
use on or tributary to Category 3 or 4 streams.

ARTICLE IIT

WATER RIGHT

The parties agree that the following water rights are in

settlement Of the reserved water rights of the United States
for the reservations described. All reserved water rights
described in this Article are subject to Article V, section
A.

A. Big Hole Naticnal Battlefield

1. Priority Date
The United States has a priority date of June 29, 19335

for the reserved water rights described in this Compact for

BHNB.

2. Consumptive Use

The United States has a reserved water right for current
and future consumptive use for the purposes of the BHNB as
set forth in Table 1. The period of use shall be from
January 1 through December 31. The source and place of use
shall be as set forth more specificaily in the Abstract. The
place of wuse cor point of diversion of a consumptive use

water right at BHNB shall include any non-reserved lanad
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within BH&B boundaries as the boundaries exist on the
effective date of this Compact.
TABLE 1
United States National Park Service

Big Hole National Battlefield Consumptive Use

Place of Use Total Maximum
Volume Flow Rate
{ac-ft) {gpm)}

Visitor center

Museum

Maintenance area

Residences

Picnic area

Irrigation

Total for all use 7.14 50

3. 1Instream Flow

The North Fork of the Big Hole River 1is designated a
Category 4 stream where it flows over the reserved land of
BHNB, The United States has a reserved water right for
instream flow on the North Fork of the Big Hole River where
it flows over the reserved land of BHNB. The reserved water
right for instream flow is quantified and defined as
follows:

a. Instream Flow Quantification for November through

March: The United States has a reserved water right for
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instream flow on the North Pork of the Big Hole River at the
point the river enters the reserved land of BHNB in the
amount of 10 cfs for November through March. The instream
Elow water right is subordinate to (1) any use recognized
under state law with a pricrity date before January 1, 1993;
{2) any use considered non-consumptive as defined by this
Compact; and (3) any use of groundwater not included in the
calculation of consumptive use pursuant to Article II.

b. Instream Flow Quantification for Aapril through

October: The United States has a reserved water right for
instream flow on the North Fork of the Big Hole River for
April through October in the amount of water left in the
river after satisfaction of current and future consumptive
ugses pursuant to state law in the amounts up to but nc
greater than provided in Table 2, provided, that the 1limits
of Table 2 notwithstanding, the instream flow water right of
the United States is subordinate to (1) any water rights
recognized under state law with a priority date before
January 1, 1993; (2) any use considered non-consumptive as
defined by this Compact; and (3) any use of groundwater not
included in the calculation of consSumptive use pursuant to
Article II.
TABLE 2
State Law Based

Total Current and Future Consumptive Use Rights (cfs)
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Tributary to the Reserved Portion of the

North Pork of the Big Hole River

Month Consumptive Use
April 4.85
May 23.85
June 18.70
July 4.05
Aug. 1.75
Sept. 1.35
Oct. 1.50

4. HNothing in this Compact may affect an existing right
to divert water from a point within BHNB and transport it
for use off BHNB,

B. Bighorn Canyon National Recreation Area

The parties were unable to finalize agreement on
guantification of the water rights for BCNRA prior to the
effective date of this Compact. The parties agree to
continue to pursue, in good faith, qQuantification of water
rights, and further agree that all other relevant provisions
of this Compact apply to a settlement of this water right
through this process. In the event the parties are unable to
agree on quantification, the United States retains its right
to have the guantity of any reserved water right for BCNRA
adjudicated in a state or federal court of competent

jurisdiction.
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C. Glacier National Park

1, Priority Date

The United States has a priority date of May 11, 1910
for reserved water rights described in this Compact for GNP.
The United States recognizes that this date is junior to the
priority dates for reserved water rights of the Confederated
Salish and Kootenai Tribes of the Flathead Indian
Reservation, and the Blackfeet Tribe of the Blackfeet Indian
Reservatiaon.

2. Consumptive Use

The United States has a reserved water right for current
and future consumptive use for the purposes of GNP as set
forth in Table 3. The period of use shall be from January 1
through December 31. The source and place of use shall be as
set forth more specifically in the Abstract. The place of
use or point of diversion of a consumptive use water right
at GNP shall include any non-reserved land within GNP
boundaries as the boundaries exist on the effective date of
this Compact.

TABLE 3
United States National Park Service
Glacier National Park Consumptive Use

Place of Use . Total

Max imum
Volume Flow Rate
{ac-ft} {gpm)
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North Fork Flathead River

Basin

Station, campground
Backcountry Use
Backcountry Patrol Cabins

Middle Fork Flathead River

Basin

McDonald Creek areas
Middle Fork areas
Backcountry Use
Backcountry Patrol Cabins

Saint Mary River Basin

Northern Border areas
Many Glacier areas

Saint Mary areas
Backcountry Use
Backecountry Patrol Cabins

Two Medicine River Basin

Two Medicine areas
Backcountry Use
Backcountry Patrol Cabins

Cut Bank River Basin

Backcountry Use
Backcountry Patrol Cabins

Milk River Basin
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Backcountry Use 0.02
GNP TOTAL 567.80

3. Instream Flow Right

a. Category 1:

i. 1Identification:

The following streams are designated as "Category 1:"

Sage, Spruce, Kishenehn, Starvation, Kintla, Red
Medicine Bow, Agassiz, Ford, Parke, Long Bow, Akokala, Numa,
Pocket, Jefferson, Bowman, Rainbow, Cummings, Logging,
Anaconda, McGee, Camas, Fern, Fish, Howe, Longfellow,
Trapper, Continental, Flattop, Kipp, Cattle Queen, Ahern,
Mineral, Alder, Haystack, Logan, ﬁidden, Avalanche,l Snyder,
Sprague, Walton, Lincoln, Thompson, Pacific, Stimson, Nyack,
Peril, Pinchot, Elk, Cocal, Muir, Park, Debris, Ole, Shields,
Autumn, Upper Bear, Boundary, Olson, South Pork Valentine,
Valentine, Kootenai, Pass, Camp, Cleveland, Street,
Whitecrow, Redgap, Lee, Otatso, Kennedy, Windy, Appekunny,
Ptarmigan, Iceberg, Wilbur, Cataract, Allen, Swiftcurrent,
Boulder, Two Dog, Rose, Baring, Siyeh, Reynolds, Virginia,
Medicine Owl, Hudson Bay, Red Eagle, Atlantic, North Fork
Cut Bank, Lake, Dry Fork, Aster, Paradise, Appistoki, Two
Medicine, Fortymile, Fortyone Mile, Midvale, Railroad,
Coonsa, Long Knife, Jackson, Grinnell, Kaina, Lunch,
Pyramid, Thunderbird and Upper Summit Creeks and WwWaterton,

St. Mary, North Fork Belly, Mokowanis and Belly Rivers.
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ii. Instream Flow

The United States has a reserved water right for
instream flow on the Category 1 streams in the amcunt of the
entire flow of the streams, less any United States'’
consumptive use rights described in this Compact. This
reserved water right ends at the point the stream exits the
reserved land of GNP. The relationship between this water
right and a water right to water stored within GNP held by
the United States shall be governed by the rule of priority.

b, Category la Streams

i. Identification:

The fecllowing streams are designated as "Category la:"

Apgar, Canyon, Dutch, Harrison, McDonald, and Quartz
Creeks.

ii. Instream Flow:

(a) The United States has a reserved water right for
instream flow on the Category la streams in the amount of
the entire flow of the streams, less (1) any United States’
consumptive use rights described in this Compact; and (2)
all water rights appurtenant to non-federal land within the
boundaries of GNP recognized under state law with a priority
date before January 1, 1993. This reserved water right ends
at the most downstream point that the stream exits the
reserved land of GNP,

{b) In the event all non-federal land cn a Category 1la
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stream is acgquired by the United States for the purpose of
addition to GNP, the stream may be reclassified as a
Category 1 stream at the request of the United States.

c. Category 4 Streams

i. Identification:

The following streams are designated as Category 4: the
North Fork of the Flathead River, the Middle Fork of the
Flathead River, Divide, Jule, Rubideau and Wild Creeks.

ii. Instream Flow for the North and Middle Forks of the

Flathead River:

The DUnited States has a reserved water right Ffor
instream flow on the North and Middle Forks of the Flathead
River in the amount of the entire flow of the rivers, less
any United States' consumptive use rights described in this
Compact provided that, the instream flow water right is
subordinate to 1) all water rights recognized under state
law with a priority date before January 1, 1993, 2) future
congumptive use rights calculated according to Article II up
to the limits set forth in Table 4; (3) any use considered
non—-consumptive as defined by this Compact; and (4) any use
of groundwater not included in the calculation of
consumptive use according to Article II. This reserved water
right ends at the most downstream point that the River forms
the boundary of the reserved land of GNP.

TABLE 4
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State Law Based

Future Consumptive Use Rights (cfs)

Tributary to the Reserved Portion of the Flathead River

Month

North Fork Middle Fork

Flathead River Flathead River

7.5 7.1
7.2 6.9
8.9 8.1

4

1 { ]

¥ '
40.5 *
16.2 13.7
11.8 9.7
11.8 10.6
12.0 11.6
9.0 9.2

The amount of water available for future
consumptive use in these months shall be an— amount
equivalent to the flow rate for all consumptive
uses recognized under state law on December 31,
1992, The amount shall be adjusted to reflect the
flow rates in a decree issued by a state or federal
court of competent jurisdiction after December 31,

1992, At such time as final decrees are entered in
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these basins, the Department shall tabulate these
rights, insert the appropriate amounts into Table
4, and submit the revised Table to the United
States and the state for inclusion in this Compact.
Revision of Table 4 to reflect this agreement shall
not be deemed a modification of this Compact.

iji. Instream Flow for Divide, Jule, Rubideau and Wild

Creeks

. The United States has a reserved water right for
instream flow on Divide, Jule and Wild Creeks in the amount
of the entire flow of the stream, less any United States'
consumptive use rights described in this Compact. This water
right ends at the most downstream point that the stream
exits or no longer forms the boundary to the reserved land
of GNP, This right is subject to the provisions of Article
V, section A., and (1) on Divide Creek, is subordinate to
any water rights recognized under state law with a priority
date before January 1, 1993; and (2) on Rubideau Creek, is
subordinate to any water rights recognized under state law
with a priority date before January 1, 1993, provided that
the use of such right is consistent with federal law.

4. Lakes
The United States has a reserved water right for the
maintenance of natural water levels in all naturally

occurring lakes within the boundaries of GNP for the purpose
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of preserving unimpaired these Park resources. The water
right for the maintenance of lake levels is subordinate to
{1l) any United States' consumptive use rights described in
this Compact; and (2) any water right recognized under state
law with a priority date before January 1, 1993. The named
and unnamed lakes 1n which the United States has a reserved
water right are those set forth specifically in the
Abstract.

D. Grant Kohrs Ranch National Historic Site

The Grant Kohrs Ranch National Historic Site in Montana
does not include reserved land. The United States may apply
for a permit to appropriate water or seek recognition of any
existing water rights in accordance with state law.

E. Little Bighorn Battlefield National Monument

The parties were unable to finalize agreement on
quantification of the water rights for LBBNM prior to the
effective date of this Compact., For the purposes of
settlement of the reserved water rights for land
administered by the National Park Service in Montana, the
parties agree that a water right for instream flow is
necessary for the historic purposes of LBBNM. The parties
agree to continue to pursue, in good faith, quantification
of water rights and further agree that all other relevant
provisions of this Compact apply to a settlement of this

water right through this process. In the event the parties
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are unable to agree on gquantification, the United States
retains its right to have the quantity of any reserved water
right for LBBNM adjudicated in a state or federal court of
competent jurisdiction.

F. Nez Perce Natignal Historical Park

The Nez Perce National Historical Park in Montana does
not include reserved land. The United States may apply for a
permit to appropriate water or seek recognition of any
existing water rights in accordance with state law.

G. Yellowstone National Park

1. Priority Date
The United States has a priority date of March 1, 1872

for the reserved water rights described in this Compact for

YNP,

2. Consumptive Use

The United States has a reserved water right for current
and future consumptive use For the purposes of YNP as set
forth in Table 5. The period of use shall be from January 1
through December 31. The source and place of use shall be as
set forth more specifically in the Abstract. The place of
use or point of diversion of a consumptive use water right
at ¥YNP shall include any non-reserved land within YNP as the
boundaries exist on the effective date of this Compact.

TABLE 5

United States National Park Service
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Yellowstone National Park Consumptive Use

Place of Use

Yellowstone River Basin

MNorth Entrance

Stephens Creek facilities
TW facilities (Gardiner)
NE Entrance

Backcountry Use
Backcountry Patrol Cabins
Day Use Areas

Gallatin River Basin

NW Entrance Area
Backcountry Use
Backcountry Patrol Cabins
Day Use Areas

Madison River Basin

West Entrance

Backcountry Use
Backcountry Patrol Cabins
Day Use Areas

YNP TOTAL

3., Instream Flow Right

a. Category 1:

Total
Volume

{ac-ft)

1.70
12.00
58.70
15,60
10.70

2.00

2.40

15.00
2.80
0.50

LC 0652/01

Maximum
Flow Rate

{gpm)

35
50
300

50

15

50

10

200

1¢
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i. Identification:

The following streams are designated as "Category 1:*

Black Bear Canyon, Black Butte, Blacktail Deer, Cougar,
Daly, Duck, Fan, Grayling, Landslide, Mol Heron, Pebble,
Specimen, Stephens, Upper Reese, and Wickiup Creeks, and the
Gardner River.

ii, Instream Flow:

The United States has a reserved water right for
instream flow on the Category 1 streams in the amount of the
entire flow of the streams, less any United States'
consumptive use rights described in this Compact. This
reserved water right ends at the most downstream point that
the stream exits the reserved land of YNP.

b. Category 2:

i. Identification;:

The following streams are designated as "Category 2:"

Bacon Rind, Buffalo, Cottonwood, Coyote, Hellroaring,
Little Cottonwood, and Sncwslide Creeks.

ii. Instream Flow

The United States has a reserved water right for
instream flow on the Category 2 streams in the amount of the
entire flow of the streams, less any consumptive use rights
of an agency of the United States recognized under federal
or state 1law. This reserved water right ends at the most

downstream point that the stream exits the reserved land of
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YNP.

iii. Change in Wilderness Designation

In the event that the Congress of the United States
repeals the Wilderness designation assigned to the
headwaters of an above named Category 2 stream, then, to the
extent consistent with the law repealing the Wilderness
designation as it pertains toc water use, the stream
headwatered in the former Wilderness may be reclassified in
the appropriate category on request by the state.

c. Category 3:

i, Identification:

The following streams are designated as "Category 3:"

Crevice, Dry Canyon, Slough, and Tepee Creeks.

ii. The United States has a reserved water right for
instream flow on Category 3 streams in the amount of the
entire flow of the ' streams, less any United States'
consumptive use rights described in this Compact, provided
that, the instream flow right is subordinate to (1) the sum
of all water rights recognized under state law with a
priority date before January 1, 1993, plus any future
consumptive use righta calculated acceording te Article 11,
until the limit on total current and future consumptive use
set forth in Table 6 1is reached; (2) any use considered
non-consumptive as defined by this Compact; and (3) any use

of groundwater not included in the calculation of
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consumptive use according to Article II.
TABLE 6
State Law Based
Total Current and Future Consumptive Use Rights (cfs)

Tributary to the Reserved Portion of Category 3 Streams

Month Crevice Dry Canyon Sleough Teepee
Creek Creek Creek Creek
Jan. 0.2 0.1 1.5 0.3
Feb. 0.2 0.1 1.6 0.3
Mar. 0.3 0.1 1.9 0.4
April 1.1 0.2 5.6 1.2
May 3.8 1,3 19.8 4.5
June 3.4 1.2 22.4 5.3
July 1.0 0.3 7.3 1.7
Aug. 0.4 0.2 2.9 0.8
Sept. 0.4 0.1 2.3 0.6
Oct. 0.4 0.1 2.4 0.6
Nov. g.3 0.1 2.1 0.5
Dec. 0.2 0.1 1.8 0.4

iii. The provisions of Article III, sgection G.3.c.ii
notwithstanding, in the event of a period of low flow such
that Crevice, Dry Canyon, Slough, or Teepee Creeks fall
below the critical levels of instream flow shown in Table 7
at the point the stream enters the reserved land of YNP, the

United States' water right for instream flow 1is not
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subordinate to consumptive use water rights recognized under

state law with a priority date on or after January 1, 1993,

TABLE 7

Low Stream Flow Levels at which Subordination is Limited (cfs)

Month

Jan,
Feb.
Mar.
April
May
June
July
Aug.
Sept.
Oct.
Nov.

Dec.

d.

Crevice
Creek
3.8
4,5
5.2

Category 4:

Dry Canyon
Creek

1.1

1.0

1.2

4.7

24,0

22.9

Slough

Creek

28.9
30.6
35.4
106.4
376.2
425.6
138.7
55.2
44.2
46.0
39.5

34.1

Tepee

Creek
6.5
6.5
7.7
23.7
84.6
100.1
33.2
14.9
10.9
10.8
9.1

8.1

The following streams are designated as Category 4: Soda

Butte

Yellowstone Rivers

where they flow within

Creek within the state, and the Gallatin, Madison and

or form the

boundary to reserved land of YNP within the state.

i.

(1)

Soda Butte Creek

The

United States
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instream flow on Soda Butte Creek in the amount of the
entire flow of the stream, less any United States'’
consumptive use rights described in this Compact, provided
that, the instream flow right is subordinate to: (a} the sum
of any water rights recognized under state law with a
priority date before January 1, 1993, plus any future
consumptive use rights calculated according to Article II,
until the limit on total current and future consumptive use
set forth in Table B8 is reached; (b) any use considered
non-consumptive as defined by this Compact; and {c) any use
of groundwater not included in the c¢alculation of
consumptive use according to Article II.
TABLE &
State Law Based
Total Current and Future Consumptive Use Rights (cfs)

Tributary to the Reserved Portion of Soda Butte Creek

Month

Jan. 0.3
Feb. 0.2
Mar. 0.2
April 0.1
May 6.2
June 17.5
July 6.4
Aug. 2.4
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Sept. 0.8
Oct. 0.7
Nov. 0.5
Dec. 6.3

{2) The provisions of Article III, section G.3.d.i.(1)
notwithstanding, in the event of a period of low flow such
that Soda Butte Creek falls below the critical levels of
instream flow shown in Table 5 at the point the stream
enters the reserved land of YNP, the United States' water
right for instream flow shall be subordinate only to: (a)
any water right for domestic use of 35 gpm or less and to
any water right held by an incorporated or unincorporated
municipality, recognized under state law with a priority
date before January 1, 1993; (b) any use considered
non—-consumptive as defined by this Compact: and {(c) any use
of groundwater not included in the calculation of
consumptive use according to Article II.

{3) In the event that the Congress of the United States
repeals the Wilderness designation assigned to the land over
which Republic and Hayden Creeks and two unnamed tributaries
to Soda Butte Creek flow in Wyoming, or otherwise makes
water from such tributaries available for appropriation in
Wyoming, the state may seek modification of Article TIII,
section 6.3.d.i.(2). of this Compact as provided in Article

Vi, section A.2.
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TABLE 9

Low Stream Flow Levels at which Subordination is Limited (cfs)

Scda Butte Creek

Month Flow
Jan. 5.4
Feb. 5.1
Mar. 4.0
April 1.7
May ‘ 116.9
June 332.5
July 120.7
Aug. 46.4
Sept. 15.3
Oct. 14.2
Nowv. 9.3
Dec. 6.3

ii. The Gallatin, Madison and Yellowstone Rivers

The United States has a water right for instream flow on
the Gallatin, Madison and Yellowstone Rivers in the amount
of the entire flow of the streams, less any United States'
consumptive use rights described in this Compact, provided
that, the right is subordinate to: (1) the sum of all water
righta recognized under state law with a priority date
before January 1, 1993, plus any future consumptive use

rights calculated according to Article II, until the limit
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on total current and future consumptive use rights set forth
in Table 10 is reached; (2) any use considered
non-consumptive as defined by this Compact; and (3) any use
of groundwater not included in the calculation of
consumptive use according to Article II.
TABLE 10
State Law Based

Total Current and Future Consumptive Use Rights {(cfs)

Tributary to the Reserved Portion of these Rivers

Gallatin Madison Yellowstone
Month River River River
Jan. 3.1 19.9 41.2
Feb., 3.1 19.7 40.6
Mar. 3.5 20.0 44.5
April 9.8 24.3 73.7
May 39.3 40.9 284.7
June 48.0 40.2 55%6.7
July . 15.7 24.7 335.0
Aug. 5.8 21.4 156.5
Sept. 4.4 21.1 96.0
Oct. 4.6 21.4 75.0
Nov. 4.2 21.0 58.4
Dec. 3.8 20.4 47.2

4. Hot Springs tributary to Bear Creek and the

Yellowstone River
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The hot springs that contribute to Bear Creek outside
the boundaries of YNP are important to maintenance of
biologic values of reserved water in the Yellowstone River
downstream from the confluence with Bear Creek. As part of
the settlement of the reserved water right for YNP, the
state agrees to grant the United States a water right under
state law to all of the natural flow of the Bear Creek hot
springs located at the mouth of Bear Creek in S1/2 §1/2,
sec. 19, T$S, RSE, Montana Principle Meridian. The priority
date is the effective date of this Compact.

5. Lakes

The United States has a reserved water right for the
maintenance of natural water 1levels in all naturally
occurring lakes within the boundaries of YNP for the purpose
of preserving unimpaired these Park resources. The water
right for the maintenance of lake levels is subordinate to
(1) any United States' consumptive use rights described in
this Compact; and (2) any water right recognized under state
law with a priority date before January 1, 1993. The named
and unnamed lakes in which the United States has a reserved
water right are those set forth more specifically in the
Abstract.

H. Emergency Fire Suppression

The use of water for emergency fire suppression benefits

the public, and is necessary for the purposes of the various
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Park reservations. The United States, may as part of its
reserved water right, Qdivert water for fire suppression at
all of the National Park Service Units as needed, and
without a definition of the specific elements of a
recordable water right. Use of water for fire suppressian
shall not be deemed an exercise of the United States'
reserved water rights for consumptive use or a violation of
its reserved water rights for instream flow.
ARTICLE IV
YELLOWSTONE CONTROLLED GROUNDWATER AREA

A, Statement of Intent

Yellowstone National Park was reserved for the express
purpose of "preservation, from injury or spoliation, of all
timber, mineral deposgits, natural curiosities, or wonders
within said park, and their retention in their natural
condition.™ 17 Stat. 32, The parties agree that Congress
reserved water necessary to preserve the hydrothermal
features within the reserved land of YNP. These reserved
water rights have priorities as of the date on which the
land was reserved.

The parties understand that knowledge of the
interrelationship of hydrothermal features within YNP, the
hydrothermal system that supports those features, and
groundwater in surrounding areas of Montana will benefit

from increased study. The parties agree that the

=55~

(=T L B ~ S )

~J

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 0652/01

hydrothermal features of YNP are a unique and irreplaceable
resource and represent one of' the few undisturbed
hydrothermal systems in the United States.

This Compact does not recognize a reserved water right
to groundwater outside the boundaries of the reserved land
of YNP. However, the parties agree that restrictions shall
be placed on the development of groundwater adjacent to YNP
to the extent necessary to prevent adverse effect on the
reserved water right to groundwater within YNP. The parties
agree that the goal of establishment and administration of
the Yellowstone Controclled Groundwater Area shall be to
allow no 1impact to the hydrothermal system within the
reserved land of ¥YNP.

B. Findings

Ratification of this Compact by the Montana legislature
constitutes a finding that:

1., wunrestricted use of groundwater adjacent to
Yellowstone National Park is likely to interfere with the
water rights reserved by the United States in 1872, 1928,
1930, and 1932, ‘fcr the preservation of hydrothermal
features within YNP;

2. prevention of adverse effect on the United States’
reserved water right to groundwater within.the resecrved land
of YNP is a benefit to the state and to the United States;

3. the public interest and welfare requires that a
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corrective control be adopted tc regulate groundwater
development adjacent to YNP; and

4. the cooperative state-federal management and
oversight established by this Article is an effective means
to achieve protection of the reserved water right to
groundwater necessary to preserve the hydrothermal system
within the reserved land of YNP.

C. General Provisions

1. Establishment: The Yellowstone

Controlled
Groundwater Area or "Area" is hereby established and shall
be defined and administered according to this Compact.

2. Funding: The United States agrees that it receives
substantial benefit from the establishment and
administration of the Yellowstone Controlled Groundwater
Area, and that the national and international public benefit
extends far beyond the boundaries of the state. Thus, the
United States agrees that the relatively small population of
the state should not bear the entire cost of protection of
the United States' reserved water right. To this end, the
Department of the Intericr agrees, subject to appropriations
by Congress, to reimburse the state for the expense of
establishment, administration and enforcement of the
Yellowstone Controlled Groundwater Area by the Department;

to fund the inventory, sampling, reporting and database

management by the Bureau; and, except as provided in Article
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IV, section J.l.c., to fund the administrative costs and the
cost of any study or any other necessary activity pursuant
to this Article. by the Technical Oversight Commjittee.

3. Implementation Contingent on Funds: Such funding

shall be accomplished pursuant to the terms and conditions
of a separate agreement which shall incorporate terms and
conditions necessary to specify the activities to be funded
and appropriate cost and accounting principles consistent
with generally applicable guidelines for federal funding in
similar circumstances, and ceonsistent with the terms of this
Compact, including, but not limited to, the enumeration of
state expenses to be reimbursed in Article IV, section C.2.
The state is relieved of its obligation to establish,
administer, inventory, sample and maintain a database on the
Controlled Groundwater Area in the absence of a funding
agreement and the provision of the funds specified therein,
If the state is relieved of its obligation to implement all
or a portion of this Article, all other terms of this
Compact shall remain in effect, including all reserved water
rights established heréin. Such agreement may be amended,
extended, renewed or terminated pursuant to its terms.

4. Interim Measures:

The state agrees that the folliowing interim measures
shall apply from the effective date of this Compact wuntil

the receipt of funds from the United States or becember 31,
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1995, whichever occurs first. The United States agrees to
reimburse the state for the cost of the interim measures,
subject to the appropriation of funds by Congress. The
parties agree that, even 1if funding is not recelived by
December 31, 1995 and interim measures are suspended, the
state and the Department of the Interior will continue to
recommend federal funding.

a. The Department shall issue the notice required hy
Article IV, section P,

b. All permits issued within this time period within
the Area shall be conditioned on appropriation of water of
less than 60F., measured at the wellhead.

c. The Department shall require that each applicant for
a permit or person filing a notice of completion for
issuance of a certificate of water right to appropriate
groundwater within the Area report the following information
on fiiing of a well 1log: (1) well 1location to the
quarter-guarter-quarter—guarter section; (2) ground
elevation at the wellhead; (3) well depth; (4) water level;
{5) flow rate or maximum pump capacity; and (6) water
temperature measured at the wellhead.

d. The Department shall not issue a certificate of
water right for the appropriation of groundwater with a
temperature of 60 F. or more within the Area during this

time period, The Department shall order temporary
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abandonment of any well in the Area for which a conditional
permit was issued or notice of completion for issuance of a
certificate of water right was filed within this time period
that produces groundwater with a temperature of 60F. or
more, measured at the wellhead. Temporary abandonment shall
be according to the rules of the Montana Board of Water Well
Contractors.

e. Following receipt of funds from the United States,
the Department shall notify the applicant that the
appropriation is subject to the terms of this Compact and
shall proceed according to the procedures set forth in this
Article, If funds are not received by December 31, 19985, the
Department may remove the order of temporary abandonment and
remove the condition on the permit or issue the certificate
of water right pursuant to state law. The Department shall
continue to require that each applicant for a permit or
certificate of water right to appropriate groundwater within
the Area report the following information on filing of a
well log: {1) well location to the
guarter—guarter-guarter—-quarter section; (2) ground
elevation at the wellhead; (3) well depth; (4) water level;
(5) flow rate or maximum pump capacity; and (6} water

temperature measured at the wellhead.

5. Additional Studies: In addition to appropriations

necessary to implement this Article, the state and the
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National Park Service agree to recommend federal funding for
a baseline study of hydrothermal features in YNP and within
the Controlled Groundwater Area, for continued monitoring of
these features, and for geologic and geophysical studies
including, but not limited to, geologic mapping, and
monitoring of microearthquakes and subsidence in and
adjacent to YNP. Implementation of this Article is not
contingent on such appropriation.

6. Access for Studies: Consistent with the purposes of

YNP, the United States agrees to allow reasonable access to
and across YNP to the extent necessary to accomplish  the
data collection authorized by this Article or additional
studies recommended pursuant to Article 1V, section C.5. 1In
seeking access, the Department or Bureau shall comply with
the provisions of Article II, section 1.3.

7. Effect of Modification of Area: It is the intent of

the parties that the initial boundaries of the Area set
forth in Article IV, section D. and appendix 2, and initial
restrictions set forth in Article IV, section E. may be
modified pursuant to Article IV, section J., or with respect
to a single appropriation pursuant to article IV, section
G.2.c. and shall not be deemed to be a modification of this
Cempact. Any other modification of this Article shall be
considered a modification of this Compact and is subject to

the terms of Article VI, section A.2.
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8. It is the intention of the Department of the

Interior to protect the hydrothermal resources of
Yellowstone National Park through the system established by

Article IV.

a. The Rational Park Service agrees, consistent with 43
U.5.C. 666, that enforcement will not be sought against the
holder of a water right recognized under state law with a
priority date on or after Janvary 1, 1993, unless the NPS
has, in the first instance, sought enforcement through the
state under the terms of this Compact,

b. Notwithstanding the preceding subparagraph, if the

National Park Service, in its judgment, determines that

circumstances warrant, nothing in this Compact prohibits the
United States from petitioning a state or federal court of
competent jurisdiction for injunctive or declarative relief.
Nothing in this Compact shall alter the courts' application
of the test for injunctive relief; neither shall the
administrative determination by the National Park Service to

seek relief in said court be deemed to establish or preclude

any determination in such judicial proceedings. Prior to

such an administrative determination, the National Park
Service agrees that it will provide the State written notice

and will identify a time frame during which it will await
the State's efforts to address the concern.

€. As to an action against the holder of a right to
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withdraw groundwater recognized under state law with a
priority date before January 1, 1993, the United States
agrees that this Compact shall not be used or relied upon as
evidence to show that: (1) a reserved water right of the
United States exists appurtenant to any land other than the
reserved land of Y¥YNP; or (2) the priority date asscciated
with any portion of reserved iand of YNP is other than the
date on which that portion of land was actually reserved.

D. Initial Boundaries of the Yellowstone Controlled

Groundwater Area

The initial boundaries of the Yellowstone Controlled
Groundwater Area and Subareas are defined to include the
area in the State of Montana located within the geographic
boundaries shown on Appendix 2. Appendix 2 is hereby
incorporated in this Compact by this reference as though set
forth here in full,

1. Subarea I:

The initial geographic boundaries of the subarea
referred to as Yellowstone Controlled Groundwater Subarea 1
shall include all of the area in Montana North and West of
YNP within the boundary delineated as subarea I on Appendix
2.

2. Subarea II:

The initial geographic boundaries of the subarea

referred to as Yellowstone Controlled Groundwater Subarea II
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shall include all the area in Montana MNeorth and West of YNP
within the boundary delineated as subarea II on Appendix 2,

E., 1Initial Restrictions on Groundwater Development

within the Yellowstone Controlled Groundwater Area

Until the initial boundaries or restrictions set forth
in this Article are modified pursuant to Article IV, section
J., the restrictions set forth in this section shall apply
to groundwater appropriations within the Area with a
priority date on or after January 1, 1993. Such
appropriations shall follow the procedural regquirements of
Article 1V, sectiocn G.

1, The parties agree that the initial restrictions on
development of groundwater and any modification thereof,
shall not apply to appropriations with a pricrity date
before January 1, 1993. The sole provisions of this Article
applicable to such appropriations shall be those providing
for inventory and sampling of current use set forth in
Article 1V, section H. Groundwater appropriations with a
priority date before January 1, 1993 are subject ta
applicable state law including, but not limited to, issuance
of a certificate of water right following final adjudication
of existing water rights. Nothing herein waives the right of
the United States to seek protection of its reserved water
right for protection of the hydrothermal features within the

reserved land of YNP from groundwater appropriations with a

—64—



o =~ o;nowu;

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 0652/01

priority date before Januwary 1, 1993 in a state or federal

court of competent jurisdiction, provided that the

limitation on use of this Compact in an action by the United
States agalnst any such appropriator set forth in Article
1V, section C.8.c. shall apply.

2. The Department shall not Iissue a permit to
appropriate groundwater that is hydrothermal discharge water
as defined by this Compact unless either: (1) modification
occurs pursuant to Article IV, section J. altering pertinent
boundaries or restrictions; or (2) an application is
approved pursuant to Article 1V, section G.2.c. Unless
modification occurs pursuant to Article IV, section J., the
Department shall not limit an appropriation of groundwater
that is not hydrothermal discharge water unless reguired to
do so by Article II and III of this Compact or any other
provision of state law.

F, General Notice of Establishment of the Yallowstone

Controlled Groundwater Area

1. Notice: HWithin 120 days after the effective date of
this Compact and within 60 days of any decision by the
Department to modify the Area as set forth in Article 1V,
section J., the Department shall publish a notice of
establishment or modification of the Area setting forth:

a. the description by legal subdivisions of all lands

jincluded in the controlled groundwater area;
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b. the purpose of the controlled groundwater area or
modification; and

¢. the permit requirements, restrictions, inventory,
sampling and monitoring applicable within each subarea.

2. Publication and Service: Such notice shall be

published in a newspaper of general circulation in the
county or counties in which the Area is 1located. The
Department shall also serve a copy of the notice by mail on
each well driller 1licensed in Montana whose address is
within any county in which any part of the Area is located;
on each well driller known by the Department to operate in
the Area; on the Montana State Bureau of Mines and Geology;
on the mayor or chair of the governing body of each county
ar incorporated municipality located in whole or in part
within the Area; and on the United States. The Department
may also serve notice on any other person or state or
federal agency that the Department believes may be
intetestéd in or affected by the proposed designation or
modification of the Area. A copy of the notice shall be
mailed to each person's last known address according ta the

records of the Department.

G. Appropriations of Groundwater within the Yellowstone

Controlled Groundwater Area With a Priority Date on or After

January 1, 1993

1, Appropriation of Groundwater within the Area with a
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Priority Date on or after January 1, 1993 and betore the

Effective Date of this Compact:

The initial restrictions on groundwater development set
forth in Article IV, section E. apply to appropriations of
groundwater with a priority date on or after January 1, 1993
and before the effective date of this Compact provided that
the following procedural requirements are met:

a. Within 120 days after the effective date of this
Compact or the receipt of adeguate funds from Congress,
whichever occurs later, the Department shall provide the
United States with notice of all grcundwater appropriations
within the Area that, according to the records of the
Department, have a priority date on or after January 1, 1993
and before the effective date of this Compact.

b. Subsequent to the notice provided For in Article IV,
section G,l.a. and up to 120 days following mailing of the
report on inventory provided in Article Iv, section
H.l.b.iii., the United States may provide the Department
with credible information on any groundwater appropriation
within the Area with a priority date on or after January 1,
1953 and before the effective date of this Compact, showing
that the appropriation is of water with a temperature of
60F. or more.

¢. If the United States provides the information set

forth in Article IV, section G.1l.b., the Department shall,
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within 60 days of receipt of the information, issue an order
requiring that the appropriator comply with the applicable
restrictions. The order is effective within 60 days of
issuance unless the appropriator enters an appearance to
contest the order.

d. If the appropriator enters an appearance to contest
the order, the Department shall: (1)} issue an order staying
use of the appropriation pending final decision on the
matter by the Department; {2) set a date for a hearing; and
{(3) proceed pursuant to the provisions for a contested case
under the Montana Administrative Procedures Act, Title 2,
Chapter 4 of the Montana Code Annotated, provided that in
such a proceeding the United States has the burden of
proving by a preponderance of the evidence that the
appropriation is of groundwater of 60F or more. If the
United States meets this burden, the appropriator shall
comply with procedures and restrictions set forth in Article
IV, section G.2.

2. Appropriations of Grouyndwater with a Priority Date

after the Effective Date of this Compact

a. General Provisions

i. All groundwater appropriations within the Area after
the effective date of this Compact are subject to this
Article. Applications and registration for a permit for the

appropriation of groundwater within the Area after the
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effective date of this Compact shall include a statement of
whether the proposed use requires water with temperature of
60F. or more. In addition, the Department shall not issue a
permit for appropriation of groundwater unless the
requirements of Articles II and III are met, if applicable.
ii. A permit issued pursuant to this Article shall

provide that:

{l) The permittee shall install a device to meter total

yolume of water use in compliance with rules promulgated by

the Department pursuant to Article LV, section 1.5. The
Department shall specify the metering method and location cof
installation. ©On or before January 15 of each year, the
permittee shall report annual use to the Bureau at: Montana
Bureau of Mines and Geology, Main Hall, Montana Tech, Butte
MP, 59701. Meters shall be made available to the permittee
at the Department of Natural Resources and Conservation
Regional Water Rights Office at: 111 North Tracy, Bozeman,
Montana, 59715. Meters shall be acquired for distribution by
the Department of Natural Resources and Conservation
Regional Water Rights Office as part of the inventory and
sampling program authorized by Article IV, section I.

(2) The Department has the authority to modify or
revoke a permit if the provisions listed below are
applicable, and all other administrative or judicial

enforcement authority provided under Title B5, part 2, of
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the Montana Code Annotated applies to this part. The
Department may exercise its enforcement authority if (1) the
appropriator fails to allow access for sampling provided for
in Article IV, section H.; (2) the character of the
groundwater produced changes such that a restriction applies
pursuant to this Article; {3) new restrictions imposed
pursuant to Article IV, section J. are applicable; or (4)
the appropriator violates any other provision of this part,

{3) A permit to appropriate hydrothermal discharge
water may include limits and conditions on appropriation
including but not limited to (a) limits on total withdrawal
by day, month or year; {b) a requirement to adhere to a
system of rotation of wuse within the Area; and (c) a
provision adjusting the total withdrawal from two or more
wells in the area used by the same appropriator.

(4) A permit to appropriate hydrothermal discharge
water shall include any applicable moniteoring requirement
recommended by the Working Group Report or recommendations
by the TOC superseding that report unless the applicant
shows by clear and convincing evidence that such monitoring
is inappropriate.

iii. 1f, subsequent to the effective date of this
Compact, modification pursuant to Article IV, section J,
removes the restrictions set forth in Article IV, section

E., the monitoring recommended by the Working Group Report
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or as superseded by the TOC shall continue to apply unless
the applicant shows by clear and convincing evidence that
such monitoring is inappropriate, according to the criteria
in the Working Group Report or as superseded by the TOC.

b. Appropriations of Groundwater with a Temperature of

less than 60F

i. Registration and Application

{1) An zpplicant for an appropriation of groundwater of
35 gpm or less, not to exceed 10 acre-feet per year shall
register for a permit by filing a form prescribed by the
Department that shall include, but not be limited to, a
statement of whether the proposed use requires water with
temperature of 60F. or more, the well location, and intended
use and shall comply with the provisions of Article II and
III, if applicable. The Department shall provide notice of
the registration for a permit to the United States within 30
days of the filing.

(2 An applicant for a permit to appropriate
groundwater of greater than 35 gpm or 10 acre-feet per year
after the effective date of this Compact, shall comply with
existing state law for permits to appropriate water and the
limits on groundwater appropriations set forth in Articles
II and 1III, if applicable. The Department may issue an
interim  permit for the proposed appropriation to an

applicant seeking an apprepriation for a use that does not
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require water with a temperature of 60F. or more if the
requirements of this section are met.

iji. Drilling

(1) ©On filing a proper registration form, an applicant
for an appropriation of 35 gpm or less, not to exceed 10
acre—-feet per year, with a proposed use that does not
require water with a temperature of 60F. or more may
complete the proposed well subject to state law and the
terms of this Compact, but shall not put the water to
beneficial use until issuance of a permit.

(2) Upon issuance of an interim permit, an applicant
for an appropriation of greater than 35 gpm or 10 acre-feet
per yvear may drill the well subject to state law and the
terms of this Compact, but shall not put the water to
beneficial use until issuance of a permit.

iii. Within 60 days of drilling of the well, the
applicant or registrant shall provide the Department with a
well 1lecg on a form provided by the Department. The well log
shall include well location to the
guarter—quarter—quarter—quarter section; ground elevation at
the wellhead; well depth; water level; flow rate or maximum
pump rate; water temperature measured at the wellhead; and
specific conductance of the water produced using a device
provided by the Water Resources Regional Office.

iv. The Department shall forward a copy of the well 1log
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to the United States and to the Bureau on receipt.

v. TFollowing receipt of the well log, the Department
may inspect the well at a reascnable hour of the day to
verify the information on the well log report. The United
States may reguest to accompany the inspector as set forth
in Article II, section I.d4.

vi. The United States has 60 days from the mailing of
the report to £file an objection setting forth credible
information that the appropriation is of groundwater with
characteristics to which restrictions established pursuant
to this Article apply-

vii. The Department may issue a permit to appropriate
if: (1) the well log and any verification confirm that the
appropriation 1is of water to which no restrictions pursuant
to this Article apply; and (2} all other requirements of
state law and this Compact have been met, unless the United
States files an objection pursuant to Article 1V, section
G.2.b.vi. If the well 1log or verification indicate
appropriation of water to which restrictions pursuant to
thiQ Article apply or if the United States files a proper
cbjection, the applicant shall be subject to the provisions
of Article IV, section G.2.c.

viii, If a permit is issued, the applicant or registrant
may complete the appropriation and apply the water to

beneficial use.
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ix. Within 60 days of completion of the appropriation,
the permittee shall file a notice of completion with the
Department pursuant to state law.

c. Appropriation of Groundwater with a Temperature of

60F. or Greater

If an application or registration for a permit within
the Area is for a use reqguiring groundwater with a
temperature of 60P. or more or the well log or any
verification indicates water of 60F. or more, the following

provisions apply:

i, Subarea I - groundwater with a temperature of 85F.

or more:

Groundwater of B5F. or more in Subarea I is presumed to
be hydrothermal discharge water. The Department shall not
process or grant an application for a permit to apprapriate
water with a temperature of 85F. or more in Subarea I,
unless the appropriation is consistent with modification of
restrictions pursuant to Article IV, section J., or pursuant
to the procedures set forth below. An application fer an
appropriation that proposes to do no more than divert the
unenhanced natural surface flow of a spring that is not
located in the mainstem of the reserved portion of a stream
to which a reserved water right for instream flow is
described 1in Article IIT of this Compact is not subject to

these restrictions.
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(1) The application shall set forth credible
information that the proposed appropriation dces not include
contribution by hydrothermal discharge water;

{2) Within 30 days of receipt of the information the
Department shall seek review of the application by the TOC.

(3) The TOC shall review the report to determine if the
appropriation can take place without adverse effect on the
hydrothermal system within Y¥YNP. In performing the review,
the TOC shall wutilize the best available scientific
infarmation, The TOL shall resolve doubt in favor aof
protection of the hydrothermal system within YNP.

(4) Within 60 days of the request by the Department,
the TOC shall recommend, in a report to the Department, if,
and under what conditions the appropriation could be allowed
without adverse effect on the hydrothermal system within
YNP. The TOC may recommend 1limits or conditions on the
proposed appropriation that, in the opinion of the TOC,
would allow the development while protecting the
hydrothermal system within ¥YNP. The TOC shall also provide
the Department with a dissenting report pursuant to Article
1v, section J.1l., if applicable.

{5) On receipt of the report or reports, the Department
shall provide a copy to the United States and the applicant
and shall schedule a hearing no less than 60 and noc more

than 90 days from mailing of the report,
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{(6) The hearing shall proceed as a contested case under
the Montana Administrative Procedure Act, Title 2, Chapter 4
of the Montana Code Annctated.

(7) The repart or reports, data and other written
information produced by the TOC shall be admissible in the
hearing without further foundation and not subject to the
hearsay objection, subject to the rights of any party or
claimant to cross—examine the producer or drafter of the
written material and to controvert the same by other
evidence. The hearing officer may request that members of
the TOC appear to provide expert testimony in the case.

(8) The report and recommendations provided by the TOC
have a rebuttable presumption of validity for the purposes
of Article IV. The dissenting report, if any, may be used as
rebuttal evidence.

(9) If the report recommends denial of the application,
the applicant may overcome the presumption by proving by
clear and convincing evidence that the proposed
appropriation does not include hydrothermal discharge water.

(10) If the application is denied, the Department shall
order that the well be temporarily abandoned; or, if
multiple water =zones are encountered, the zone of excess
temperature be closed to production. Abandonment sh311. be
according to the rules of the Montana Board of Water Well

Contractors unless alternative procedures are recommended by
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the TCC. The abandonment order shall not be lifted until a
modification order pursuant to Section 1IV.J, allows the
appropriation or determines that the well should be
permanently abandoned.

(l11) Within 30 days of an order by the Department
pursuant to this section, appeal on the record may be made
to a state or federal court of competent jurisdiction. For
an appeal to state court, venue shall be the First Judicial
District in Helena and the review must be conducted
according to the procedures for judicial review of a
contested case under the Montana Administrative FProcedures
Act, Title 2, Chapter 4, of the Montana Code Annotated.

ii. Subarea I - groundwater with a temperature of 60F,

or more, but less than B5SF:

Appropriation of groundwater with a temperature of 60F.
or more, but less than B85F., in subarea I is subject to the
followiﬁg provisions.

(1) The applicant shall provide credible information
that the water meets the following criteria:

{a) the proposed appropriation will do no more than
divert the unenhanced natural surface flow of a spring that
is not located in the mainstem of the reserved portion of a
stream to which a reserved water right for instream flow |is
described in Article TII of this Compact, or

(b) the proposed appropriation meets all of the
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following criteria:

(i) The water temperature is the result of the normal
thermal g¢gradient of the earth plus the mean annual air
temperature at the site-plus 14F. Unless modified by the
TOC, the Department shall use the following equation to
estimate the water temperature expected:

{0.01646 x the depth of the production zone in feet) +
59.3F.

If the temperature measured at the wellhead is equal to
or less than the temperature estimated by this equation, the
appropriation meets this criteria.

(ii) the concentration of soluble chloride is less than
ten parts per million; and

{iii) the well does not contain a production zone
completed within the Madison Group of formations as defined
by the Catalog of Stratigraphic Names for Montana, Bureau cof
Mines and Geology, Special Publication 54, March 1971.

{2) The Department may issue a permit to appropriate
groundwater with a temperature of 60F or more, but less than
85F. to an applicant that meets the above criteria and is in
compliance with the provisions of Article IV, section G.2.c.
unless (&) restrictions are c¢onsistent with modification
pursuant to Article IV, section J.; or {(b) the United States
objects-and shows by a preponderance of the evidence that

the criteria have not been met cor, for ancther scilentific
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reason, the temperature is the result ©of contribution by
hydrothermal discharge water.

{(3) If the applicant fails to meet the above criteria
or the United States meets its burden, the applicant shall
comply with the provisions of Article IV, section G.2.c.i.
for water or BSF or more.

(4) The three criteria set forth in Article IV, section
G.2.c.ii.(1)(b) may be modified on recommendation by the
TOC.

iii. Subarea II:

{1) Groundwater of 85F. or more in subarea II is
presumed to be hydrothermal discharge water. The applicant
shall follow the procedures of Article IV, section G.2.c.i.
including review by the TOC, provided that, if a permit to
appropriate is issued the monitoring reccmmended in the
Working Group Report or as superseded by the TOC for subarea
II, not subarea I, shall apply.

{2) BAn applicant who encounters groundwater of 60F. or
more but less than B5F. shall comply with the provisions of
Article IV, section G.2.c.ii., provided that, if a permit to
appropriate is issued the monitoring recommended in the
Working Group Report or as superseded by the TOC for subarea
II, not subarea I, shall apply.

3. Change in_Character of Groundwater: Within 60 days

of the receipt of information indicating a change in the
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character of the groundwater appropriated under a permit
issued in the Area on or after January 1, 1993 that
indicates the production of groundwater for which a
restriction applies, the Department shall issue an order
requiring that the appropriator comply with the limitations
on appropriation of hydrothermal groundwater authorized in
this Article. The order shall take affect 60 days Ffollowing
the date issued unlesa the appropriator appears to contest
the order. If the appropriator appears to contest the order,
the Department shall set a date for a hearing and proceed
pursuant to the provisions for a contested case under the
Montana Administrative Procedures Act, title 2, Chapter 4,

of the Montana Code Annotated, provided that the

appropriator shall have the burden to prove by a
preponderance of the evidence that the water produced does
not meet the criteria to which restrictions apply.

H. Inventory and Sampling of Groundwater

1. 1Initial Inventory

All groundwater appropriations in the Area with a
priority date before the effective date of this Compact
shall be inventoried as set forth below:

a. -Notice of Inventory

Within 120 days after the effective date of this Compact
or the receipt of funding from the United States, whichever

occurs later, the Department shall serve notice by mail on
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each person or public agency known from an examination of
the records in the Department's office to be an appropriator
of groundwater with a priority date before the effective
date of this Compact. The notice shall set forth:

i. the contents of the notice required in Article IV,
section F.; and

ii, a statement that within 3 years from the date of
notice the Bureau may visit the wellsite to measure
temperature; flow rate or maximum pump capacity; water
level, or pump level if the well cannot be entered; and may
collect a water sample for additional analysis.

b. Inventory

i. Within 3 years of notice pursuant to Article IV,
gection H.l.a.,, ‘a representative of the Bureau shall
inventory each well drilled pursuant to an appropriation
recognized under state law with a priority date before the
effective date of this Compact. The inventory shall be
considered complete when the Bureau has inventoried
substantially all of the wells that can be located and
accessed with reasonable diligence. The inventory shall
include, but not be limited to, the following:

(1) well location to the
guarter-quarter-guarter-quarter section;

{2) ground elevation at the wellhead;

(3) flow rate or maximum pump capacity;
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(4) water level, or pump level if the well cannot be
entered;

(5) water temperature at the wellhead;

{6) specific conductance of the water at the wellhead:

{7) chloride content of the water at the wellihead;

{8) water samples from a representative number of wells
selected by the Bureau. The water samples shall be analyzed
by the Bureau, or by a qualified lab contracted by the
Bureau. Samples shall be analyzed for chemistry, and, if
applicable, gas and isotopes. Choice of analyses shall be at
the discretion of the Bureau using the Working Group Report
or a report by the TOC superseding the Working Group Report
as a guideline. The Bureau may consult with the TGC
concerning well selection and analysis; and,

(%) any additional information deemed necessary for
implementation of this Articlé Dy the Bureau in consultation

with the TOC.

ii, The inventory shall be prioritized to complete
Subarea I first.

iii, Within 6 months of completion of the inventory in
each Subarea, the Bureau shall provide a report to the
Department, the TOC, and the United States, verifying that
the inventory is complete and setting forth the data
obtained in the inventory., The report shall be made

available to the public by the Department. In addition, the
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Bureau shall maintain an adeguate database pursuant to
Article IV, section H.2.

2. Sampling Program and Database

a. Following the initial inventory of all current
groundwater appropriations in the Area provided for in
Article VI, section H.1l., the Bureau shall sample wells
selected in consultation with the TOC and at a freguency
determined in consultation with the TOC. The wells may
include appropriations made prior to, on or after January 1,
1993, The number of wells sampled and the analyses performed
shall be as determined by the Bureau in consultation with
the TOC. Until superseded due to recommendation by the TOC,
the Working Group Report shall be used as a gquideline in
making this determination. Within 6 months of the completion
of each inventory and sampling program, the Bureau shall
provide the Department, the TOC and the United States with a
report on the results.,

b. The Bureau shall maintain an adeguate database on
the Yellowstone Controlled Groundwater Area which shall
include, at a minimum, analyses of water chemistry.,
temperature, well depth, well capacity and well location.

¢. The United States agrees to provide an annual report
to the Bureau for incorporation into the database on the
water chemistry, temperature and flow rate of any well in

use or spring sampled in the portion of Y¥YNP within the
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state, and may include such information for any well or
spring in the portion of YNP outside the state,

d. The information in the database shall be available
to the public through the Natural Resources Information
System, currently located at 1515 E. Sixth Avenue, Helena,
Montana 59620-1800.

I. Administration of the Yellowsitone Contiolled

Groundwater Area

1. The Yellowstone Controlled Groundwater Area
established by this Compact shall be administered pursuant
to applicable state law and the terms of this Compact.

2. In addition to the requirements imposed by state
law, the Department shall provide the United States with
notice of any application or registration for a permit to
appropriate groundwater within the Area in the same manner
and time as required by state law for notice to groundwater
appropriators in a controlled groundwater area.

3. The United States may be an objector to any
application or registration for a permit to appropriate
groundwater or in a hearing for modification of a permit to
appropriate groundwater within the Area pursuant to the
provisions of Article IV, section G.

4. The Department shall, whenever possible, consolidate
any proceedings on groundwater applications or registration

pursuant to Articles II and III with any proceeding made
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necessary by this Article.

5. Within 2 years after the effective date of this
Compact or the receipt of the requested funding from the
United States, whichever occurs later, the Department is
directed to promulgate such additional rules necessary to
effectuate this Compact and to establish criteria which may
be necessary to implement this Article. Said rules shall not
alter the rights or obligations of the parties hereto. In
doing so, the Department shall consult with the United
States and the TOC. Until modified by the TOC, the
Department shall adopt the Working Group Report to govern
sampling, reporting and monitoring requirements, except as
modified by Article IV, section G. In reviewing any permit
tc appropriate hydrothermal discharge water the Department
shall consider the criteria set forth in the Working Group
Report or a subsequent report by the TOC, including, but not
limited to, the identification of risk assocociated with
volume of appropriation and distance from the reserved land
of ¥YNP.

J. Modification of the Yellawstone Controlled

Groundwater Area

1. Technical Oversight Committee: Establishment and

Authority
a. A joint federal-state Technical Oversight Committee

is hereby established to review scientific evidence related
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to the Yellowstone Controlled Groundwater Area; to advise
the Department on administration of the Area, including
review of applications to appropriate water of 60F. or more;
to consult with the Bureau on inventory and sampling; and to
recommend modification of boundaries and restrictions.

b. The committee shall consist of five qualified
scientists with experience related to hydrothermal systems.
The committee members shall be appeointed within six months
following the effective date of this Compact: one appointed
by the National Park Service; one appointed by the United
States Geological Survey; one appointed by the Department;
one appointed from the Montana University system by the
Montana State Geologist; and one selected by the other four
members. Appointments and selections shall be made, to the
extent possible, to ensure that three of the qualified
scientists with experience related to hydrothermal systems
also have experience in (1) geochemistry; (2) geophysics;
and (3) hydrogeology. Vacancies due to expiration of terms
or resignation of a member shall be filled in the same
manner. Should the four members fail to agree on the
selection of additional members within 60 days after
appointment of all four members or within 30 days after a
vacancy occurs, the following procedure shall be utilized:

(i) Within 5 days each member shall nominate one person

for each vacancy and submit the nominations to a judge of
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the First Judicial District in Helena; and

{(ii) A judge of the First Judicial District in Helena
shall fill the vacancy by selecting a member from each set
of nominations.

c. Each member shall serve a five-year term and shall
be eligible for reappointment. Expenses of the members shall
be born by the entiﬁy appointing the member. The per diem or
salary, and travel expenses of the three members-at-large
shall be born equally by the United States and the state,
subject to the availability of funds. All cther expenses of
the TOC shall be born by the United States subject to
Congressional appropriation as set forth in Article 1V,
sectiocn C.

d. The recommendation of any of the following by the
TOC shall be based on a supermajority of four to cne: (1)
modification of the Area pursuant to Article IV, section J;
({2) review of an application to appropriate groundwater with
a temperature of 60F. or more; and (3) removal of any of the
ceriteria specified in Article 1V, section G.c.ii.{(1)(b).
Failure to achieve a supermajority shall result in a
recommendation of no modification or no permit approval. In
the absence of a unanimous decision, the TOC shall provide
both a report supporting the recommendation that there be no
modification or no permit approval, and a dissenting report

to the Department, In all other instances in which the TOC
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consults with or makes recommendations to the Department or
the Bureau, recommendations shall be made by a simple
majority of the entire committee.

e. The TOC shall:

i. review the boundaries of the Area and the Subareas;

ii. review the initial restrictions on groundwater
development imposed pursuant to this Article, and future
modifications of those restrictions;

iii. assess the cumulative impact of all development in
the Area;

iv, review changes in the groundwater and hydrothermal
systems revealed by inventory and analyses done by the
Bureau, and any other pertinent scientific evidence;

v. review new scientific evidence pertinent to the
Area;

vi. consult with the Bureau or the Department on
request;

vii. present evidence and make recommendations to the
Department in accordance with Article IV, section J.2.

viii. review applications for a permit to appropriate
groundwater on request by the Department as set forth in
Article IV, section G.2.¢.; and

ix. take any additional action necessary to implement

this Article.

f. The Department and the Bureau shall provide the TOC
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with all information in their records regarding
appropriations of groundwater within the Area including
reports required by this Article.

g. The initial review shall take place within 1 year of
the receipt of the inventory report done by the Bureau
pursuant to Article IV, section H. Subsequent reviews shall
take place every S years following the initial inventory or
following the issuance of 75 permits to appropriate water
within the Area by the Department, whichever occurs first.
Additicnal review shall also take place on request by the
United States or the state.

h. Within 6 months of initiation of a review, the TOC

shall provide a report of the review, including any

recommendation for modification, and a dissenting report, if

- any, to the Department  and the Onited States.

‘Recommendations shall be based on a determination by a

supermajority of the entire TOC that the modification is
necessary to prevent adverse effect to the hydrothermal
system within the reserved land of ¥YNP, or that modification
may be made without the threat of adverse effect on the
hydrothermal system within the reserved land of YNP. The
recommendation shall be made in good faith and based on
scientific evidence including, but not limited to, the
following:

i. in the case of extension of boundaries, the criteria
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set out in the Working Group Report for designation of the
boundary of the Area to be enlarged is found to exist within
the proposed extension;

ii. the cumulative effect of groundwater development
within the Area or a portion of the Area has resulted 1in
declining hydraulic head and modification of boundaries or
restrictions are necessary to prevent adverse effect on the
hydrothermal system within the reserved land of YNP;

iii. changes in groundwater revealed by the inventory
and sampling program are such that modification is necessary
to prevent adverse effect on the hydrothermal system within
the reserved land of YNP;

iv. scientific evidence indicates that modification is
necessary to prevent adverse effect on the hydrothermal
system within the reserved land of ¥YNP;

v. based on scientific evidence, restrictions can be
removed or boundary modifications made without the threat of
adverse effect to the hydrothermal system within the
reserved land of YNP,

2. Modification Pursuant to Review

a. Within 60 days of mailing of the report in Article
IV, section J.1.h., and if (1} the TOC recommends
modifjcation; (2) the United States, state or a person with
property or water rights within the Area petitions for a

hearing; or (3) a person with an interest that would be



(- N

-J

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 0652/01

adversely affected by the recommendation, petitions for a
hearing, the Department shall provide for notice of a
hearing pursuant to state law.

b. The Department shall follow the rules for a
contested case under the Montana Administrative Procedures
Act, Title 2, Chapter 4 of the Montana Code Annotated. In
addition, the Department shall apply the following
provisions:

i. The report or reports, data and other written
information produced by the TOC shall be admissible in the
hearing without further foundation and not subject to the
hearsay objection, subject to the rights of any party or
claimant to cross-examine the producer or drafter of the
written material and to controvert the same by other
evidence. The hearing officer may request that members of
the TOC appear to provide expert testimony in the case. The
hearing officer shall also hear any oral and written
scientific evidence presented by the state, the United
States, any applicant for a permit to appropriate who has
requested review, and any person with property or water
rights in the Area, or an interest that would be adversely
affected by the recommended modification.

ii. The scientific evidence and recommendations
presented in the report by the TOC have a rebuttable

presumption of validity for the purposes of Article 1V. The
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Department shall adopt the recommendations of the TOC unless
the recommendation by the TOC is refuted by clear and
convincing scientific evidence. The dissenting report of the
TOC, if any, may be used as rebuttal evidence,

iii. The Department shall issue an order stating
findings of fact and conclusions of law.

c. Within 30 days of an order by the Department, a
person aggrieved by the order may appeal on the record to a
state or federal court of competent jurisdiction. For an
appeal to state court, venue shall be the First Judicial
District in Helena and the review must be conducted
according to the procedures for judicial review of a
contested case under the Montana Administrative Procedures
Act, Title 2, Chapter 4, of the Montana Code Annotated.

ARTICLE V
GENERAL PROVISIONS

A. No Effect on Tribal Rights or Other Federal Reserved

Water Rights:

1. Nothing in this Compact may be construed or
interpreted in any manner to establish the nature, extent or
manner of administration of the rights to water of an Indian
Tribe in Mcontana, or of a water right of an individual that
is derivative of such right, or of the United States on
behalf of such tribe or tribal member. The relationship

between the water rights of the HNational Park Service
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described herein and any rights to water of an Indian Tribe
in Montana, or of a water right of an individual that is
derivative of such right, or of the United States on behalf
of such tribe or tribal member shall be determined by the
rule of priocrity.

2. Nothing in this Compact is otherwise intended to
conflict with or abrogate a right or claim of an Indian
Tribe regarding boundaries or property interests in the
State of Montana.

3., Nothing in this Compact may be construed or
interpreted in any manner to establish the nature, extent or
manner of administration of the rights to water of any other
federal agency or federal lands in Montana other than those
of the National Park Service. The exercise of a water right
of the United States, if any, to water for a consumptive use
on land administered by the United States Forest Service
upstream of a water right to instream flow described in this
Compact shall be allocated from the United States' share for
instream f£low, not the state's share for consumptive use.

B. State Water Rights

Nothing in this Compact may limit the exclusive
authority of the state, including the authority of a water
commissioner authorized by state law, to administer all
current and future water rights recognized under state law

within and upstream of the reserved land covered by this
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Compact, provided that in administration of those water
rights in which the United States has an interest, such
authority is limited to that granted under federal law.

C. General Disclaimers

Nothing in this Compact may be construed or interpreted:

1. as a precedent for the litigation or the
interpretation or administration of future compacts between
the United States and the state; or of the United States and
any other state;

2. as a waiver by the United States of its right under
state law to raise objections in state court to individual
water rights claimed pursuant to the state Water Use Act,
Title 85, of the Montana <Code Annotated, in the basins
affected by this Compactk;

3, as a waiver by the United States of its right to
seek relief from a conflicting water use not entitled to
protection under the terms of this Compact;

4, to establish a precedent for other agreements
between the state and the United States or an Indian tribe;

5. to determine the relative rights, inter sese, of
persons using water under the authority of state law or to
limit the rights of the parties or a person to litigate an
issue not resolved by this Compact;

6. to create or deny substantive rights through
headings or captions used in this Compact;

-94-
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7. to expand or restrict any waiver of sovereign
immunity existing pursuant toc federal law as of the
effective date of this Compact:;

8. to affect the right of the state to seek fees or
reimbursement for costs or the right of the United States to
contest the imposition of such fees or costs, pursuant to a
ruling by a state or federal court of competent jurisdiction
or Act of Congress;

9. to affect in any manner the entitlement to or
quantification of other federal water rights. This Compact
is only binding on the United States with regard to the
water rights of the National Park Service, and does not
affect the water rights of any other federal agency.

D. Use of Water Right

Except as otherwise provided in this Compact, the rights
of the United States described in this agreement are federal
reserved water rights. Non-use of all or a part of the
federal reserved water rights described in this Compact
shall not constitute abandonment of the right. The federal
reserved water rights described in this Compact need not be
applied to a use deemed beneficial under state law, but
shall be restricted to uses necessary to fulfill the
purposes of the associated reserved land.

E. Appropriation Pursuant to State Law

Nothing in this Compact may prevent the United States
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from seeking a permit to appropriate water under state law
for use outside the boundaries of the federal reservations
for which a water right is deacribed in this Compact,

provided that, no such use may be included in the

calculation of total current or future consumptive use
rights allocated to wuse pursuant to state law by this

Compact, and provided further that, a water right obtained

in this manner shall be considered a state water right and
shall be administered pursuant to general provisions of
state law as provided in Article II, section J.2.b.

F. Reservation of Rights

The parties expressly reserve all rights not granted,
described or relinquished in this Compact.

G. Severability

Except as provided in Article IV, the provisions of this
Compact are not severable.

H, Multiple Originals

This Compact is executed in quintuplicate. Each of the
five (5) Compacts bearing original signatures shall be
deemed an original.

I. Notice

linless otherwise specifically provided £for in this
Compact, service of notice reguired hereunder, except
service in litigation, shall be:

1. State: Upon the Director of the Department and such

-96-
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other officials as he or she may designate in writing.

2. United States: Upon the Secretary of the Interior
and such other officials as he or she may designate in
writing.

ARTICLE VI
FINALITY OF COMPACT AND DISMISSAL OF PENDING CASES

A. Binding Effect

1. The effective date of this Compact is the date of
the ratification of this Compact by the Montana legislature,
written approval by the United States Department of the
Interior, or written approval by the United States
Department of Justice, whichever occurs later. Once
effective, all of the provisions of this Compact shall be
binding on:

a. The state and a person or entity of any nature
whatsoever using, claiming or in any manner asserting a
right under the authority of the state to the use of water;
and

b. except as otherwigse provided in Article V, section
A., the United States, a person or entity of any nature
whatscever using, claiming, or in any manner asserting a
right under the authority of the United States to the use of
water.

2. Following the effective date, this Compact shall not

be modified without the consent of both parties. Either
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party may seek enforcement of this Compact in a court of
competent Jjurisdiction. Except as provided in Article IV
concerning the appropriation of funds, attempt to
unilaterally modify this Compact by either party shall
render this Compact wvoidable at the election of the other
party.

3. On approval of this Compact by a state ar federal
court of competent jurisdiction and entry of a decree by
such court confirming the rights described herein, this
Compact and such rights are binding on all persons bound by
the final order of the court.

4. 1If an objection to this Compact is sustained
pursuant to 85-2-702(3), MCA, this Compact shall be voidable
by action of and without prejudice to either party.

B. Disposition of Actions

Subject to the following stipulations and within one
hundred eighty (180) days of the effective date, the parties
shall submit this Compact to an appropriate state court or
courts having jurisdiction over this matter in an action
commenced pursuant to 43 U.S.C. 666, for approval in
accordance with state law and for the incorporation of the
reserved water rights described in this Compact into a
decree or decrees entered therein. The parties understand
and agree that the submission of this Compact to a state

court or courts, as provided for in this Compact, is solely
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to comply with the provisions of 85-2-702(3), MCA, and dces
not expeand [sic] the jurisdiction of the state court or
expand in any manner the limited waiver or sovereign
immunity of the United States in the McCarran Amendment, 43
U.S.C., 666 or other provision of federal law.

1. Dismissal of Filed Claims: At the time the state

courts approve the reserved water rights described in this
Compact and enter a decree or decrees confirming the rights
described herein, such courts shall dismiss, with prejudice,
all of the water right claims specified in Appendix 3 to
this Compact. If this Compact fails approval or a reserved
water right described herein is not confirmed, the specified
claims shall not be dismissed.

2. Dispogition of Federal Suits: Within ninety (90)

days of the issuance of a final decree or decrees by the
state courts approving this Compact and confirming the
reserved water rights described herein, and the completion
of any direct appeals therefrom or the expiration of the
time for £iling such appeal, the parties shall execute and
file joint motions pursuant to Rule 41(a) Fed. R. Civ. P, to
dismiss with prejudice those claims made by the United

States for Glacier National Park in United States v.

Aageson, No. CV-79-21-GF {D. Mont.); United States v. Rbell,

No, CV-79-33M (D. Mont.); and United States wv. BAMS Ranch,

Inc., No. CV-79-22-GF (D, Mont,). This Compact may be filed
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as a consent decree in those federal suits, only if, prior
to the dismissal of the federal suits as provided in this
Article, it is finally determined in a judgement binding on
the State of Montana that the state courts lack jurisdiction
over some or all of the reserved water rights described in
this Compact. Within one year of such judgment the United
States agrees to commence such additional proceedings in the
federal district court for the District of Montana as may be
necessary to judicially confirm the reserved water rights
described herein which are not included within an existing
action.

C. Settlement of Claims

The parties intend that, with the exceptions noted
herein, the water rights described in this Compact are in
full and final settlement of the water right claims for the
reserved land administered by the National Park Service in
Montana on the effective date of this Compact. Pursuant to
this settlement, by which certain federal reserved water
rights are expressly recognized by the state in this Compact
and other water rights claims of the United States are
expressly retained in Article 111, sections B., D., E, and
F., the United States hereby and in full settlement of any
and all claims filed by the United States or which eould
have been filed by the United States for reserved land

administered by the National Park Service in Montana
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relinguishes forever all said claims on the effective date
of this Compact to water within the State of Montana for
reserved land administered by the National Park Service. The
state agrees to recognize the reserved water rights
described and quantified herein, and shall, except as
expressly provided for herein, treat them in the same manner
as a water right recognized by the state.

D. The parties agree to seek enactment of legislation
and to recommend appropriation of federal funds necessary to
effectuate the provisions and purpeses cof this Compact, and
to defend the provisions and purposes of this Compact from
all challenges and attacks.

IN WITNESS WHEREOF the representatives of the State of
Montana and the United States have signed this Compact on
the  day of . 19 .

FOR THE STATE OF MONTANA
MONTANA RESERVED WATER RIGHTS COMPACT COMMISSION

FOR THE UNITED STATES
NEW SECTION. Section 2. Statutory appropriation of
federal funds. (1) There must be created those accounts that
are necessary within the federal special revenue fund
established under 17-2-102 for the purposes of this part.
{(2) Federal funds deposited in the accounts and
interest and earnings on the accounts are statutorily

appropriated, aa provided in 17-7-502, and must be used for
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the following purposes or to reimburse the state for
expenditures incurred for the following purposes:

(a) establishment, administration, and enforcement of
the Yellowstone controlled ground water area;

{b) inventory, sampling, reperting, and data base
management;

(¢) provision for administrative costs and the cost of
any study or any cother necessary activity by the technical
oversight committee; and

(d) any other necessary activity pursuant to this part.

Section 3. section 17-7-502, MCA, is amended to read:

"17-7-502. Statutory appropriations -- gdefinition --
requisites for validity. (1) A statutory appropriation is an
appropriation made by permanent law that authorizes spending
by a state agency without the need for a biennial
legislative appropriation or budget amendment.

{2} Except as provided in subsection (4), to be
effective, a statutory appropriation must comply with both
of the following provisions:

fa) The law containing the statutory authority must be
listed in subsection {3}.

(b) The law or portion of the law making a statutory
appropriation must specifically state that a statutory
appropriation is made as provided in this section.

{3) The (following 1laws are the only laws containing

-102-
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statutory appropriations: 2-9-202; 2-317-105; 2-18-812;
10-3-203; 10-3-312; 1D-3-314; 10-4-301; 13-37-304; 15-1-111;
15~23~706;

15-25-123; 15-31-702; 15-36-112; 15-37-117;

15-65-121; 15-70-101; 16-1-404; 16-1-410; 16-1-411;
17-3-212; 17-5-404; 17-5-424; 17-5-704; 17-5-804; 17-6-409;
17-7-304; 19-5-404; 19-6-709; 19-8-504; 19-9-702; 19-9-1007;
19-10-205; 19-10-305; 19-10-506;

19-11-512; 19-11-513;

19-11-606; 19-12-301; 19-13-604; 19-15-101; 20-4-109;

20-6-406; 20-8-111; 20-9-361; 20-26-1503; 22-3-811;
23-5-136; 23-5-306; 23-5-409; 23-5-610; 23-5-612; 23-5-631;
23-7-301;

23-7-402; 27-12-206; 37-43-204; 37-51-501;

39-71-2504; 44-12-206; 44-13-102; 53-6-150; 53-24-206;

61-5-121; 67-3-205; 75-1-1101; 75-5-507; 75-5-1108;

75-11-313; 76-12-123; 77-1-808; 80-2-103; 80-11-310;
B2-11-136; 82-11-161; B85-1-220; [section 2]; 90-3-301;
90-4-215; 90-6-331; 90-7-220; and 90-%-306.

(4) There is a statutory appropriation to pay the
principal, interest, premiums, and costs of issuing, paying,
and securing all bonds, notes, or other obligations, as due,
that have been authorized and issued pursuant to the laws of
Montana. Agencies that have entered inte agreements
authorized by the laws of Montana to pay the state
treasurer, for deposit in accordance with 17-2-101 through
17-2-107, as determined by the state treasurer, an amount

sufficient to pay the principal and interest as due on the
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bonds or notes have statutory appropriation authority for
the payments. {(In subsection (3): pursuant to sec. 7, Ch.
567, L. 1991, the inclusion of 19-6-709 terminates upon
death of last recipient eligible for supplemental benefit;
and pursuant to sec, 18, Ch. 748, L. 1991, the inclusion of

22-3-811 terminates June 30, 1993.)"

NEW SECTION. Section 4. codification instruction.
[Sections 1 and 2] are intended to be codified as an
integral part of Title 85, chapter 20, and the provisions of
Title 85, chapter 20, apply to [sections 1 and 2j.

-End-
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APPROVED BY COMM. ON
NATURAL RESOURCES

HQUSE BILL NO. 692
INTRODUCED BY WANZENRIED, GROSFIELD, YELLOWTAIL,
HARPER, SWYSGOOD, HALLIGAN, BECK, BROOKE, SWANSON,

RANEY, GILBERT, GRINDE, FAGG, SCHYE

A BILL FOR AN ACT ENTITLED: "AM ACT RATIFYING A RESERVED
HhTﬁR RIGHTS COMPACT BETWEEN THE UNITED STATES NATIONAL PARK
SERVICE AND THE STATE OF MONTANA; ESTABLISHING A STATUTORY

APPROPRIATION; AND AMENDING SECTION 17-7-502, MCA.,"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. uUnited States MNaticnal Park
Service —— Montana compact ratified. The compact entered
into by the state of Montana and the United States National
Park Service and filed with the secretary of state of the
state of Montana under the provisions of 85-2-702 on [date
of filing) is ratified. The compact is as follows:

WATER RIGHTS COMFPACT
STATE OF MONTANA
UNITED STATES OF AMERICA, NATIONAL PARK SERVICE

This Compact is entered into by the State of Montana and
the United States of America to settle for all time any and
all claims to water for certain lands administered by the
National Park Service within the State of Montana at the

time of the effective date of this Compact.
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RECITALS
WHEREAS, in 1979 the United States filed in the United
States District Court for the District of Montana several
actions to adjudicate, inter alia, its rights to water with
respect to Glacier National Park, see United States v.

Aageson, No. CV-79-21-GP; United States wv. Abell, No,

CVv-79-33-M; and United States v. AMS Ranch, Inc., No.

CV-79-22-GF.

WHERERS, the State of Montana, in 1979 pursuant to Title
85, Chapter 2 of the Montana Code Annotated, commenced a
general adjudication of the rights to the use of water
within the State of Montana including all federal reserved
and appropriative water rights;

WHEREAS, 85-2-703, MCA, provides that the state may
negotiate settlement of claims by the federal government to
non-Indian reserved waters within the State of Montana;

WBEREAS, the United States wishes to quantify aﬁd have
decreed the amount of water necessary to fulfill the
purposes of the existing National Park Service units in the
State of Montana, including those reserved water rights
necessary to preserve Glacier National Park and Yellowstone
National Park unimpaired for future generations;

WHEREAS, the United States, in quantifying its reserved
water rights recognizes the need to accommodate the

interests of the state and its citizens by providing for the

-2~ HB 692
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development and use of water in the vicinity of the Park
units to the extent that it is possible to do so without
materially affecting the rights and interests of the United
States;

WHEREAS, the United States Attorney General, or a duly
designated official of the United States Department of
Justice, has authority to execute this Compact on behalf of
the United States pursuant to the authority to settle
litigation contained in 28 U.5.C. 516-17 (1968);

WHEREAS The Secretary of the Interior, or a duly
designated official of the United States Department of the
Interior, has authority to execute this Compact on behalf of
the United States Department of Interior pursuant to 43
U.5.C. 1457 (1986, Supp. 1992);

NOW THEREFORE, the State of Montana and the United
States agree as follows:

ARTICLE 1
DEFINITIONS

For purposes of this <Compact only, the following
definitions shall apply:

(1) TAbstract™ means the copy of the document entitled
"Abstract of National Park Service Water Rights" referenced
in this Compact as Appendix 1.

{2) "“Big Hole National Battlefield® or "“BHNB®" means

those lands located in Montana that were acquired pursuant

-3- HB 692
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to, or withdrawn and reserved by Executive Order No. 1216 of
June 23, 1910; Presidential Proclamation No. 2339 of June
29, 1939, 53 Stat. 2544; and Act of May 17, 1963, 77 Stat.
18. ‘

(3) "Bighorn Canyon HNational Recreation Area” or
"BCNRA" means those lands located in Montana that were
acquired pursuant to, or designated as such by Act of
October 15, 1966, 80 Stat. 913.

(4) "Bureau" means the Montana Bureau of Mines and
Geology or its successor.

{$) "“Category 1 stream" means a stream that headwaters
on the reserved land administered by the Naticnal Park
Service,

llﬁ) “Category la stream"™ means a stream that headwaters
on the reserved land administered by the National Park
Service and which, in part, carries water that drains
non-federal land within the boundaries of the same reserved
land.

{7) "Category 2 stream” means a stream that headwaters
in a Wilderness Area in Montana outside the respective Park
unit which flows into the reserved land administered by the

National Park Service, and which is not the saource for a

consumptive USE water right recognized under state law on

the effective date of this Compact and drains a hydrologic

basin that contains only federal land.
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(8) ™"Category 3 stream® means a stream that headwaters
in Montana outside the reserved 1land administered by the
National Park Service that flows into the reserved land and
is the source for consumptive use water rights recognized
under state law on the effective date of this Compact.

{9) "Category 4 stream" means a stream that is treated
individually due to special circumstances.

(10) "Consumptive use" means use of surface water not
considered a non-consumptive use under {24) and use of
groundwater which is shown to be hydrologically connected to
surface water pursuant to Article II.

{a) ™“Current consumptive use", when referring to water
rights recognized under state law only, means all
consumptive use water rights recognized under state law with
a priority date before January 1, 1993.

(b) *"PFuture consumptive use", when referring to a water
right recognized under state law only, means a consumptive
use water right recognized under state law with a priority
date on or after January 1, 1993,

(11) "Credible information" means credible evidence
sufficient to support a prima facie basis for the theory
asserted.

(12) “Department™ means the Montana Department of
Natural Resources and Conservation or its successor.

{13) “Effective date of this Compact® means the date of
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the ratification of the Compact by the Mantana ieqgislature,
wrltten approval by the United States Department of the
Interior, eor written approval by the United States
Department of Justice, whichever is later.

(14) “Glacier Naticnal Park" or “GNP" means those lands
located in Montana that were acquired pursuwant to, or
withdrawn and reserved by the Act of May 11, 1910, 36 Stat.
354; Act of February 27, 1915, 38 Stat. 8l4; and Act of
April 11, 1972, 86 Stat. 120.

(15) "Grant Kohrs Ranch National Historic Site" means
those lands acquired by the United States and designated as
such pursuant to Public Law 92-406, August 25, 1972.

(16) "Groundwater"™ wmeans water that is beneath the
ground surface.

(17) (a) “Hydrologically connected”, for the purposes
of Articles II and III, means groundwater that is connected
to surface water such that appropriation at the proposed
rate will cause a calculable reduction in surface water
flow. A "galculable reduction in surface water Flow" means a
theoretical reduction based on credible information as
opposed to a measured reducticn.

(b} “"Hydrologically connected” for the purposes of
Article IV, means groundwater that is considered to be
connected to the hydrothermal system within the reserved

land of Yellowstone WNational Park based on scientific
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evidence according to the procedures in Article IV.

(18) “Hydrothermal system® means the groundwater system,
inciuding cold water recharge, transmission and warm water
discharge that is hydrologically connected to the
hydrothermal features within the reserved land of
Yellowstone Rational Park.

{19) “Hydrothermal discharge water" means groundwater
with a temperature in excess of 59 degrees Fahrenheit that
is hydrologically connected to the hydrothermal system
within the reserved land of Yellowstone National Park.

{20} "Hydrothermal feature® means a surface
manifestation of a hydrothermal system, including but not
limited to: hot springs, geysers, mud pots, and fumaroles.

(21) "Instream flow"™ means the water that the parties
agree shall remain in the stream in satisfaction of the
United States' reserved water right for the purposes of the
reserved land.

(22) “Little Bighorn Battlefield Naticnal Monument" or
"LBBNM" means those lands located in Montana that were
acguired pursuant to or withdrawn and reserved by
Presidential Proclamation of December 7, 1886.

{23) "Nez Perce National Historical Park" means those
lands in Montana acguired and added to the Nez Perce

National Historical Park by Congress on October 30, 1992,

pursuant to Public Law 102-576.
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(24) (a) "Non-consumptive use® when applied to a mining
or hydropower use for which a water right is recognized
under state law with a priority date on or after January 1,
1993, means an appropriation that does not cause a net loss
in the surface gource of supply, and where substantially all
of the diverted water becomes return flow with little or no
delay between the time of diversion and the time of return,
and without adverse effect on the guantity or quality of
water necessary to fulfill the purposes of the reserved
land.

{(b) “MNon-consumptive use" when applied to a water right
recognized under state law other than a mining or hydropower
use with a priority date on or after January 1, 1993, or a
water right recognized under state law with a priority date
before January 1, 1993, means a water right considered to be
non-consumptive by the decree, permit or law authorizing the
use.

{25} "pParties"™ means the State of Montana and the United

States.
(26) “"Person" means an individual, association,
partnership, corporation, state agency., political

subdivision, or any other entity, but does not include the

United States.
(27) "Recognized under state law” when referring to a

water right or use means a water right or use protected by
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state law, but does not include state recognition of a
federal or tribal reserved water right.

(28) "Return flow" means the portion of water diverted
from a source that is returned to the same source, at or
near the peint of diversion.

{29) "Scientific evidence" means geologic, geophysical,
geochemical and hydrologic informatian.

(30) “State® means the State of Montana and all
officers, agents, departments, and political subdivisions
thereof. Unless otherwise indicated, for purposes of
notification or consent, "“state” means the Director of the
Mentana Department of Natural Resources and Congervation or
his or her designee.

{(31) “Technical Oversight Committee"” or "TOC" means the
scientific committee established by Article IV of this
Compact.

{32) "ﬁributary to" means surface water that originates
in the same hydrologic basin or subbasin as the stream
referred tc and which contributes water to the same-stream.

(33) "UNINCORPORATED MUNICIPALITY” INCLUDES BUT IS NOT

LIMITED TO A RURAL SPECIAL IMPROVEMENT DISTRICT OR ANY OTHER

ENTITY THAT SERVES COMMUNITY WATER NEEDS.

+333(34) “United States" means the federal government
and all officers, agencies, departments and political

subdivisions thereof. Unless otherwise indicated, for
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purposes of notification or consent other than service in
litigation, "United States" means the Secretary of the
Department of the Interior, or his or her designees.
+343(35) "Working Group Report" means the Abridged and
Unabridged reports by Custer, S., et. al. dated January 5,

1993, and titled Recommended Boundary For Controlled

Groundwater Area in Montana Near Yellowstone National Park

and accompanying maps.

t353(36) "Yellowstone Natiomal .Park” or "YNP" means
those lands located in Montana that were acquired pursuant
to, or withdrawn and reserved for Yellowstone National Park
by the &Act of March 1, 1872, 17 Stat. 32; Act of May 26,
1926, 44 Stat. 655; Act of March 1, 1929, 49 Stat. 1435; Act
of April 19, 1930, 46 Stat. 220; and Proclamation No. 2013
of October 20, 1932, 47 Stat. 2537,

ARTICLE II
IMPLEMENTATION

A. Abstract:

Concurrent with this Compact, the parties have prepared
an Abatract, a copy of which is referenced as Appendix 1,
which is a specific 1listing of all of the United States’
water rights that are described in this Compact and
quantified in accordance with this Compact. The parties
prepared the Abstract to comply with the requirements for a

final decree as set forth in 85-2-234(4) and (7}, MCA, and
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in an effort to assist the state courts in the process of
entering decrees accurately and comprehensively reflecting
the rights described in this Compact. The rights specified
in the Abstract are subject to the terms of this Compact. In
the event of a discrepancy between a right listed in the
Abstract and that same right as gquantified in‘ accordance
with Articles I1 and 1II of this Compact, the parties intend
that the quantification in accordance with Articles II and
111 of this Compact shall be reflected in a final decree.

B. Method of Allocation of Water on Category 3 and 4

Streams:

This section explains the method of quantification of
the reserved ingtream flow water rights of the United States
for Category 3 and 4 streams and the method of calculating
the guantity of consumptive use pursuant to state law within
a basin to which the United States agrees to subordinate its
reserved instream flow water right. The wmethod set forth in
this section shall be used to determine whether the 1limits
on consumptive use pursuant to state law set forth in
Article 1II have been reached. ARddition to the Abstract of a
reserved instream Elow water right on a stream inadvertently
omitted by the parties or reclassification of a stream due
toe a water right recognized under state law and
inadvertently omitted by the parties shall be consistent

with this section and shall not be deemed a modification of
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this Compact.

1. Allocation to Instream Flow:

The allocation of water to instream flow on Category 3
and 4 streams is arrived at using the following method as
explained in general terms:

a. The United States' reserved water right for instream
Elow includes the entire flow of that stream within the
State of Montana at the point where the stream flows over or
forms the boundary of the specified reserved land after: {1)
all consumptive use water rights of any agency of the United
States recognized under federal or state law are satisfied:
and {2) subordination of the reserved water right for
instream flow to water rights recognized under state law as
set forth in and limited by Article ‘III and more
specifically in the Abstract.

b. Actual use of water in Wyoming or Canada shall not
diminish the qQuantity of water designated for consumptive
use pursuant to state law as set forth in Article III.

2, Method of cCalculation of Consumptive Use Rights

Recognized Under State Law:

To determine whether water is available for
appropriation for consumptive use pursuant to state law on
Category 3 and 4 streams, and for determining whether the
limit on subordination of the United States' water rights to

consumptive uses has been reached, the following provisions
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shall apply:

a. Tributary Water: The calculation of total

consumptive use on a Category 3 or 4 stream shall include
all current and future consumptive use, recognized under
state law, of surface water tributary to the stream to the
point it enters the reserved land. The 1limits on total
consumptive use on a Category 4 stream that forms the
boundary of the reserved land shall include all current and
future consumptive use recognized under state law, of
surface water tributary to the stream to the most downstream
point that the stream forms the boundary of the reserved
land.

b. Groundwater:

i. An exemption from state permit reguirements for
wells or developed springa shall not apply to appropriations
within a basin tributary to the reserved portion of a
Category 3 or 4 stream after the effective date of this
Compact, provided that the registration process set forth in
Article 1II, section B.2.b.ii.{3)(b) shall apply to
applications for a permit for a well of 35 gpm or less, not
to exceed 10 acre-feet per year. In addition, all
groundwater appropriations within the Yellowstone Controlled
Groundwater Area shall be subject to Article 1V.

i1, The calculation of total consumptive use on a

Category 3 or 4 stream shall include appropriations of
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groundvwater as follows:

{1) Pre-January 1, 1993: An appropriation of

groundwater with a priority date before January 1, 1993,

shall not be included in the calculation of total

consumptive use.

(2) January 1, 1993 - Effective Date: An appropriation

of groundwater with a priority date on or after January 1,
1993, but before the effective date of this Compact shall be
included in the calculation of total consumptive use if the
following procedural requirements are mec and the
appropriation is found to be hydrologically connected to
surface water tributary to the reserved portion of a
Category 3 or 4 stream.

(a) Within 120 days after the effective date of this
Compact, the Department shall provide the United States with
notice of all groundwater appropriations in drainages
tributary to the reserved portion of a Category 3 or 4
stream that, according to the records of the Department,
have a priority date on or after January 1, 1993 and before
the effective date of this Compact,

(b) Up to 120 days following mailing of such notice the
United States ghall provide the Department with credible
information that a groundwater appropriation included in the
notice is hydrologically connected toc surface flow tributary

to the reserved portion of a Category 3 or 4 gtream.
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{c) Within 60 days of receipt of such information, the
Department shall issue an order stating that (1) the
appropriation ias hydrologically connected to surface water
tributary to the Category 3 or 4 stream; and (2) the action
to be taken with respect to the appropriation. The order is
effective within 60 days of iséuance unless the appropriator
enters an appearance to contest the order. If credible
information of hydrologic connection has not been provided
by the United States, the Department shall issue an arder
stating its determination and reasons therefore.

(@) If the appropriator enters an appearance to contest
the order, the Department shall (1) issue an order staying
use oOf the appropriation pending a final decision on the
matter by the Department only if the 1limits on total
consumptive use for that drainage have been reached; (2) set
a date for a hearing: and (3} proceed pursuant to the
provisicns for a contested case under the Montana
Administrative Procedures Act, Title 2, Chapter 4, of the
Montana Code Annotated, provided that the burden of proving
hydrologic connection shall be as set forth in Article II,
section B.2.b.(3). The Department shall, whenever possible,
congolidate any proceedings on the groundwater application
pursuant to Article IV with any proceeding made necessary by
this Article.

(3) Pont-Effective Date: An appropriation of
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groundwater recognized under state law with a priority date
after the effective date of this Compact shall be included
in the calculation of total consumptive use if the following
conditions apply:

{a) Wells in excess of 35 gallons per minute or 10

acre-feet per year: The limit on total consumptive use shall

include groundwater appropriation by a well or developed
apring with a permit amount in excess of 35 gpm or any well
with a volume of use greater than 10 acre-feet per year,
including a combined appropriation from the same source from
two or more wells or developed springs that exceeds these
limitations, unless the applicant is able tc show by a
preponderance of the evidence that the appropriation is not
hydrologically connected to surface flow tributary to the
reserved portion of a Category 3 or 4 stream.

(i) The applicant shall submit credible information,
including a report to the Department prepared by a
professioconal gualified in the science of groundwater
hydrology werifying that the appropriation is not
hydrologically connected to surface flow tributary to the
reserved portion of a Category 3 or 4 stream. If the
applicant fails to submit the report, the application shall
be considered defective and shall be returned tc the
applicant for completion as provided by state law.

{ii) The Department shall provide notice of the proposed
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appropriation and a copy of the report to the United States
concurrent with notice pursuant 85-2-307, MCA.

(iii) Within 60 days of the mailing of notice, the
United States shall file an objection to the proposed
appropriaticn on the basis that it is hydrolcgically
connected to surface water.

{iv) The Department shall not exclude the appropriation
from the limits on total consumptive use unless the
applicant proves by a preponderance of the evidence that the
proposed approﬁriation is not hydrolegically connected to
surface flows tributary to the reserved portion of the
Caﬁagoty 3 or 4 stream. In doing 50 the Department shall
make a specific finding on the adequacy of the report
provided by the applicant.

(v) 1If the proposed appropriation is determined not to
be hydrologically connected to surface water, or if the
limit on congumptive uge has not been reached, the
Department may issue a permit in accordance with atate law
and the applicant may complete the appropriation.

(b) Wells of 35 gallons per minute or 1less and 140

acre—feet per year or less:

(i) An applicant for an appropriation of groundwater of
15 gpm or less, not to exceed 10 acre-feet per year shall
register for a permit by filing a form prescribed by the

department.
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{ii) The Department shall provide notice of the
registration for a permit to the United States within 30
days of the filing. Within 30 days of the receipt of notice,
the United Statgs may file an objection toc the application
on the basis that the proposed appropriation is of
groundwater that is hydrolegically connected to surface flow
tributary to the reserved portion of a Category 3 or 4
Stream.

(iii) As long as the limit on consumptive use rights for
a Category 3 or 4 stream has not been reached, the
calculation of total consumptive use shall not include
groundwater appropriations by well or a developed spring of
35 gallons per minute or less that do not exceed 10 acre
feet per year unless the United States shows by a
pPreponderance of the evidence that the proposed
appropriation ia hydrologically connected to the reserved
portion of a Category 3 or 4 gtream. If the United States
meets this burden, the Department shall include the
appropriation in the calculation of total consumptive use.

{(iv) After the limit on consumptive use rights has been
reached on a particular stream, the necessary showing by the
United States® shail be to file an objection and come
forward with credible information showing that the proposed
appropriation is hydrologically connected to surface flows

tributary to the reserved portion of the Category 3 or 4
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stream. If the United States makes such a showing, the
Department shall consider the application under the criteria
in Article II, section B.2.b.{3)(b}(v) and (vi}).

{(v) The Department shall not exclude the appropriation
from the limits on total consumptive use unless the
applicant proves by a preponderance of the evidence that the
proposed appropriaticn is not hydrologically connected to
surface flows tributary to the reserved portion of the
Category 3 or 4 stream.

{vi} If the proposed appropriation is determined not to
be hydrologically connected to surface water the Department
may isgsue a permit in accordance with state law and the
applicant may complete the appropriation.

iii. Within 2 years after the effective date of this
Compact, the Department, in consultation with the United
States, is directed to promulgate rules as may be necessary
to implement Article II, section B.2.b. Said rules shall not
alter the righta or obligations of the parties hereto.

c. Effect of Decree in Calculation of Consumptive Use:

Except as provided in Article 1II, section G., for the

purposes of this Compact. the flow rate of a consumptive use
shall be as finally decreed in a general adjudication, or
recognized under state law until such final decree. At each
stage in an adjudication, the al}ocation to current use as

set forth in Article III and more specifically in the
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Abstract shall be adjusted to reflect the decreed amount.

d. Abandonment: When a consumptive use right recognized
under state law on a Category 3 or 4 stream is abandoned and
such abandonment causes water to become available for
aﬁptopriation within the limits of the total amounts of
water allocated to consumptive use rights reccognized under
state law established for that stream by Article 1I!II, the
increment of water below that limit is available for new
appropriation in accordance with state law and this Compact,
State law governs the issve of whether an abandonment has
occurred.

e. Non-Consumptive Use: The limit on total consumptive

use rights recognized under state law shall not include
non-conaumptive uses as defined by this Compact.

C. Subordination of Inétream Flow Right:

1. The United States agrees to subordinate its reserved
water right for instream flow to consumptive uses calculated
according to this Article in a manner that is specific to
each stream on which a reserved water right is described.
Thia subordination is set forth For each stream in Article
III. Curtailment of uses to which the reserved water rights
described in this Compact have not been subordinated during
periods of low flow shall proceed on the basis of priority
and may be initiated in a state or federal court of

competent juriadiction pursuant teo Article II, section I.
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2. The reserved water rights described in this Compact
shall not be subordinate to water rights which were
forfeited by 85-2-232 85-2-226 as interpreted in 1In the

Matter of the Adjudication of the Water Rights within the

Yellowstone River, 253 Mont. 167, 832 P.2d 1210 (1992), nor

shall any claimant of such forfeited water right have
standing, based solely on such claimed right, to object to
this Cempact or any reserved water right described in this
Compact.

D. Location of Instream Flow Rights: The United States'

reserved water rights for instream flow apply to the portion
of the Categories 1 through 4 streams specified in this
Compact that flow over or form the boundary to reserved land
administered by the National Park Service.

E. Change in Instream Flow Right: Except as provided in

Article II, section J.2.b., the water rights dedicated to
instream flow by this Compact shall not be changed to any
other use.

F. Prohibition on Future Impoundments: With the

exception of the North Fork of the Big Hole River and its
tributaries, no new impoundments may be permitted on the
mainstem of a Category 2, 3, or 4 stream upstream of, or
along, the portion of the stream for which a water right for
instream flow 1is described in this Compact after the

effective date of this Compact. This prohibition shall
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include impoundments that are exempt from permit
requirements under state law. Reclamation, repair or
rehabilitation o¢f an existing impoundment shall not be
considered a new impoundment, provided that without the
consent of the United States, reclamation, repair or
rehab#litation shall not cause the impoundment to exceed the
original constructed capacity of the impoundment. This
prohibition shall not apply to impoundments constructed to
store a Tribal water right or to implement settlement of
litigation regarding quantification of a Tribal water right.
On Category 3 and 4 streams for which an instream flow right
is described for periods of low flow as set forth in Article
111, sectiocns G.3.c. and 4., such water right has not been
subordinated to a new water right with the method of
diversion as an impoundment on the mainstem of the stream
with a priority date on or after January 1, 1993, but before

the effective date of this Compact.

G. Management to Maximize Use by Montana Water Users of

the Water Allocated to Consumptive Use Rights Recognized

Under State Law: If any type of conservation or water

distribution plan which includes measurement of actual water
use, including use pursuant to rights recognized under state
law with a priority date befare January 1, 1993, is adopted
pursuant to state law, the limits established for

consumptive use appropriated pursuant to state law shall
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apply to actual measured use, not permitted and decreed or
claimed rights, provided that records cf actual use be made
available to the United States on request and provided
further that, such plan shall not diminish the reserved
water right of the United States as described in this
Compact .
H. Basin Closure
1. Except as provided in Article II, section B.2,d., in
the following drainage basins upstream of the portion of the
stream for which a reserved water right for instream flow is
described in this Compact, the Department shall not process
or grant an application or registration for a permit to
appropriate or to reserve water f[or future consumptive use
as defined by this Compact once the 1limits o©on consumptive
use tabulated in Article III1 and set forth more specifically
in the BAbstract are reached:
Big Hole Naticonal Battlefield:
North Fork of the Big Hole River
Glacier Naticnal Park:
North Fork of the Flathead River
Middle Fork of the Flathead River
Yellowstone National Park:
Bacon Rind, Buffalo, Cottonwecod, Coyote,

Hellroaring, Litrle Cottonwood, Snowslide, Crevice,

Dry Canyon, Slough, Tepee, and Soda Butte Creeks,

~23- HB 692

11
12
13
14
15
16
17
l8
19
20
21
22
23
24

25

HB 065%2/02

and the Gallatin, Madison, and Yellowstone Rivers
2. If a temporary or permanent basin closure is enacted
under state law for a drainage basin or subbasin for which
future consumptive water use is limited under this Compact,
the most restrictive measures applicable to consumptive use
of surface or groundwater shall control.

I. Enforcement of Water Right

1. The United States, the state, or the holder of a
water right recognized under state law, may petition a state
or federal court of competent jurisdiction for relief when a
controversy arises between the United States' reserved water
right described by this Compact, and a holder of a water
right recognized under state law. Resoluticon of t he
controversy shall be governed by the terms of this Compact
where applicable, or to the extent not applicable, by
applicable state or federal law.

2, The United States agrees that a water commissioner
appointed by a state or federal court of competent
jurisdiction, or other official authorized by future changes
in law, may enter a federal reservation for which a water
right is described in this Compact for the purpose of data
collection, including the collection of information
necessary for water distribution on or off the federal
reservation, and to inspect structures for the diversion and

measurement of water described in this Compact for
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consumptive use and for the measurement of instream flow.
The terms of entry shall be as specified in an order of a
state or federal court of competent jurisdiction.

3. The Department or the Bureau may enter a federal
enclave for which a reserved water right is described in
this Compact, at a reasonable hour of the day, fcr the
purposes of data collection on water diversion and stream
flow or inspection of devices maintained by the United
States pursuant to this Compact. The Department or Bureau
shall notify the United States by certified mail or in
person, at least 24 hours prior to entry.

4. The United States may request an investigation by
the Department of a diversion -located wupstream of the
reserved portion of a stream for which a reserved water
right is described in this Compact. The Department may
investigate. If an investigation occurs, the United States
may accompany the Department.

5. The United States shall maintain structures,
including wellhead equipment and casing, for the diversion
and measurement of water authorized for consumptive use by
this Compact. The United States shall maintain Lhe devices
it deems necessary for enforcement of its reserved water
right for instream flow described in this Compact.

6. A person who viclates or refuses or neglects to

comply with the provisions of this Compact, an order of the
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Department pursuant to this Compact, or an action by the
Bureau pursuant to this Compact is subject to the penalties
provided by state law, including but not limited to,
revocation of a permit issued pursuant to Article IV after
the effective date of this Compact.

7. For any appeal to state court of an administrative
decision authorized by this Compact, venue shall be the
First Judicial District in Helena and the review shall be
conducted according to the procedures for judicial review of
contested cases under the Montana Administrative Procedures
Act, Title 2, Chapter 4, of the Montana Code Annotated.

8. In any contested case proceeding held under the
Montana Administrative Procedures Act, Title 2, Chapter 4,
of the Montana Code Annctated, pursuant to this Compact, the
common law and statutory rules of evidence shall apply only
upon stipulation of all parties to a proceeding.

J. Change in Use

1. Change in Use Defined: For the purpose of this
Article, the following actions affecting the use of a
reserved water right for consumptive use described in this
Compact shall be considered a change in use:

a. An action that alters type of use, place of use,
point of diversion, place or means of storage, pericd of use
or point of return flow that will:

1. increase the net depletion on a source; or
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ii. adversely affect water gquality at the point the
reserved water right ends; or

iii. result in a change in point of diversion or point
cf return flow relative to a holder of a water right
recognized under state law; or

iv. change the point of diversion from groundwater Lo
surface water, or from surface to groundwater; or

v. in any other manner, adversely affects the
reasonable exercise of a water right that is recognized
under state law.

b. The exercise of a reserved water right to future
consumptive use as authorized by this Compact shall not be
considered a change in use.

2. Instream flow: Reserved water rights specified in
this Compact for instream flow shall not be subject to
change to any other use, provided that:

a. the emergency use of water for fire suppression as
provided for in Article II1.H. shall not be deemed a <change
or alteration in use, or violation of a reserved water right
for instream [low; and

b. the United States may seek to appropriate water for
a consumptive use on a source for which no consumptive use
igs described in this Compact by seeking a permit under state
law for consumptive wuse, provided that the water right

granted shall not be counted against the limits on
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allocation for state consumptive use water rights imposed by
this Compact. The water right so acguired shall be

administered in accordance with Article V, section B,

3. Consumptive uses: The United States may take action
affecting the use of its consumptive use water rights
provided that (1) the action shall be in fulfillment of the
purposes of the reservation; ({2) -the total use shall not
exceed the amount described in this Compact; and (3) the
action shall not adversely affect a water right that is
recognized under state law.

4. MNotice of intent to change use: At least 180 days

prior to a change in wuse, the United States agrees to
provide notice to the Department.

a. The notice shall contain the facts pertinent to the
proposed change including, where applicable:

i. The location of a new point of diversion.

ii. The new source of water.

iii. The new means of diversion.

iv. If a well is involved, the depth and locations of
the old and new well.

v. The new use and its impact on actual consumption and
water quality.

vi. If the change includes storage, the location, period
and capacity of the storage facility.

vii, An estimate of when the change will be effective.
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viii, A map showing the existing system and the proposed
change.

b. At least 120 days prior to the proposed change, the
United States agrees to publish the notice required by
Article 11, section J.4.a. with a statement that within 60
days following publication or service of notice, relief may
be sought in a state or federal court of competent
jurisdictiecn, once in a newspaper of general circulaticn in
the area of the scurce, and to serve the notice by
first-class mail on interested and potentially affected
persons as identified by the records of the Department,
including:

i. an appropriator of water or applicant for or holder
of a permit who, acceording to the reccerds of the Department,
may be affected by the proposed appropriation:

ii. a purchaser under contract for deed that, according
to the records of the Department, may be affected by the
proposed appropriation;

iii, any public agency that has reserved water in the
source recognized under state law; and

iv. a federal agency or fTribe that claim a reserved
water right or other water rights in the source,

¢c. On reguest by the United States, the Department
shall provide the information contained in its records

identifying any person potentially affected by the proposed
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change. The United States agrees to reimburse the Department
for the expense of providing this information.

d. In the event that future changes in state law
establish a method of notice of a proposed change in use to
interested and potentially affected persons other than by
first-class mail, the United States may alter the methad of
notification accordingly,

€. Prior to the actual change, the United States agrees
tc provide the Department with proof aof notice by affidavit.

5. Objection to proposed change: Within 60 days

following the notice pursuant to Article I1, section J.4.b.,
the Department or any other person may bring an action
against the proposed change in use in a state or federal
court of competent jurisdiction, if a property right, water
right, or other interest protected under state law would be
adversely affected, or if the proposed change is not in
compliance with this Compact.

6. Notice of Change:

a. The United States agrees to notify the state and
provide a copy of the final order within 60 days of its
entry by a state or federal court of competent jurisdiction
resolving any objections to the change in use of a federal
reserved water right described in this Compact,

b. The United States agrees to provide the state with

notice of completion of the change within 60 days after the
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completion.

7. Reporting by the United States: For any action

affecting the use of a consumptive right whether or not such
action is deemed a change in use, the United States agrees
to provide the following information to the Department:

a. Well log: For a use that includes the drilling of a
well or enlargement of an existing wellbore, the United
States agrees to provide a well log to the state within 60
days of the completion of the well.

b. Emergency Use: Within 60 days after the commencement
of a temporary emergency use for fire suppression described
in Section III.H. of this Compact, the United States agrees
to notify the state of the use to which the water was put,
the dates of use, and the estimated amount of water used.

¢. BAnnual Report: Between April 1 and May 1 of each
year, Lthe United States agrees to provide the Department
with a report on (1) actions during the preceding year
affecting the use of a consumptive use right described in
this Compact, regardless of whether the action is deemed a
change in use pursuant to Article I1I, section J.l.; (2) the
initiation of new uses that were completed during the
preceding year; and (3) any data and documents generated or
received by the National Park Service during the preceding
year on measurement of instream flow on a Category 3 or 4

stream,
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8. Reporting by the State: Between December 1 and

December 31 of each year, the Departmeat shall provide the
United States with a report of: (1) changes in use during
the preceding year, as defined by state law, of water rights
upstream of or within the boundaries of reserved land for
which a reserved water right is described in this Compact;
(2) new permits issued during the preceding year according
to the records of the Department; and (3) any data and
documents generated by the Department during the preceding
yYear on the measurement of streamflows, diversions and well
use on or tributary to Category 3 or 4 streams.

ARTICLE II1I

WATER RIGHT

The parties agree that the following water rights are in

settlement of the reserved water rights of the United States
for the reservations described. All reserved water rights
described in this Article are subject to Article V, section
A.

A. Big Hole National Battlefield

l. Prieority Date
The United States has a priority date of June 29, 1939

for the reserved water rights described in this Compact for

BHNB.

2. Consumptive Use

The United States has a reserved water right for current
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and future consumptive use for the purposes of the BHNB as

set forth in Table 1. The period of use shall be from

January 1 through December 31. The source and place of use

shall be as set forth more specifically in the Abstract. The
place of use or peint of diversion of a consumptive use
water right at BHNB shall include any non-reserved land
within BHNB boundaries as the boundaries exist on the
effective date of this Compact.
TABLE 1
United States National Park Service
Big Hole National Battlefield Consumptive Use
Place of Use Total Max imum
Volume Flow Rate
(ac-ft) (gpm)

Visitor center
Museum
Maintenance area
Residences
Picnic area
Irrigation

Total for all use 7.14 50

3, 1nstream Flow

The North Fork of the Big Hole River 1s designated a
Category 4 stream where it flows over the reserved land of

BHNB. The United States has a reserved water right tor
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instream flow on the North Fork of the Big Hole River where
it flows over the reserved land of BHNB. The reserved water
right for instream flow is gquantified and defined as

follows:

a. Instream Flow Quantification for November through

March: The United States has a reserved water right for
instream flow on the North Fork of the Big Hole River at the
point the river enters the reserved land of BHNB in the
amount of 10 c¢fs for November through March. The instream
flow water right is subordinate to (1} any use recognized
under state law with a priority date before January 1, 1993;
{2) any use considered non-consumptive as defined by this
Compact; and (3) any use of groundwater not included in the
calculation of consumptive use pursuant to Article II.

b. Instream Flow Quantification for April through

October: The United States has a reserved water right for
instream flow on the North Fork of the Big Hole River for
April through October in the amount of water left in the
river after satisfaction of current and future consumptive
uses pursuant to state law in the amounts up to but no
greater than provided in Table 2, provided, that the limits
of Table 2 notwithstanding, the instream flow water right of
the United States is subordinate to (1) any water rights
recognized under state law with a priority date before

January 1, 1953; (2) any use considered non-consumptive as
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defined by this Compact; and (3) any use of groundwater not
included in the calculation of consumptive use pursuant to
Article II.
TABLE 2
State Law Based
Total Current and Future Consumptive Use Rights (cfs)
Tributary to the Reserved Portion of the

North Fork of the Big Hole River

Month Consumptive Use
April 4.85
May 23.85
June 18.70
July 4,05
Aug. 1.75
Sept., 1.35
Oct. 1.50

4. DNothing in this Compact may affect an existing right
to divert water from a pocint within BHNB and transport it
for use off BHNB.

B. Bighorn Canyon Natiocnal Recreation Area

The parties were unable to fipalize agreement on
quantification o©of the water rights for BCNRA prior to the
effective date of this Compact. The parties agree to
continue to pursue, in good faith, guantification of water

rights, and further agree that all other relevant provisions
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of this Compact apply to a settlement of this water right
through this process. In the event the parties are unable to
agree on quantification, the United States retains its right
to have the quantity of any reserved water right for BCNRA
adjudicated in a state or federal court of competent
jurisdiction.

€. Glacier National Park

1. Priority Date

The United States has a priority date of May 11, 1910
for reserved water rights described in this Compact for GNP.
The United States recognizes that this date is junior to the
priority dates for reserved water rights of the Confederated
Salish and Kootenai Tribes of the Flathead Indian
Reservation, and the Blackfeet Tribe of the Blackfeet Indian
Reservation.

2. Consumptive Use

The United States has a reserved water right for current
and future consumptive use for the purposes of GNP as set
forth in Table 3. The period of use shall be from January 1
through Deéember 31. The source and place of use shall be as
set forth more specifically in the Abstract. The place of
use or point of diversion of a consumptive use water right
at GNP shall include any non-reserved land within GNP
boundaries as the boundaries exist on the effective date of

this Compact.
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TABLE 3
United States National Park Service

Glacier National Park Consumptive Use

Place of Use Total Maximum
Volume Flow Rate
(ac-£t) {gpm)

North Fork Flathead River

Basin

Station, campground 4.7 70
Backcountry Use 1.98

Backcountry Patrol Cabins 2.06 55

Middle Fork Flathead River

Basin

McDonald Creek areas 246.00 1720
Middle Fork areas 0.70 10
Backcountry Use 2.42

Backcountry Patrol Cabins 2.06 55

Saint Mary River Basin

Horthern Border areas 2.20 20
Many Glacier areas 166.40 600
Saint Mary areas 128.40 915
Backcountry Use 2.02

Backcountry Patrol Cabins 1.50 40

Two Medicine River Basin

Two Medicine areas 6.40 70
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Backcountry Use 0.38
Backcountry Patrol Cabins 0.19 5

Cut Bank River Basin

Backcountry Use 0.18
Backcountry Patrol Cabins 0.19

Milk River Basin

Backcountry Use 0.02
GNP TQTAL 567.80

3. Instream Flow Right

a. Category 1:

i. Identification:

The following streams are designated as “Category 1:*

Sage, Spruce, Kishenehn, Starvation, Kintla, Red
Medicine Bow, Agassiz, Ford, Parke, Long Bow, Akckala, Numa,
Pocket, Jefferson, PBowman, Rainbow, Cummings, Logging,
Anaconda, McGee, Camas, Fern, Fish, Howe, Longfellow,
Trapper, Continental, Flattop, Kipp, Cattle Queen, Ahern,
Mineral, Alder, Haystack, Logan, Hidden, Avalanche, Snyder,
Sprague, Walton, Lincoln, Thompson, Pacific, Stimson, Nyack,
Peril, Pinchot, Elk, Coal, Muir, Park, Debris, Ole, Shields,
Autumn, Upper Bear, Boundary, Olson, South Fork Valentine,
Valentine, Kootenai, Pass, Camp, Cleveland, Street,
Whitecrow, Redgap, Lee, Otatso, Kennedy, Windy, Appekunny,
Ptarmigan, Iceberg, Wilbur, Cataract, Allen, Swiftcurrent,

Boulder, Two Dog, Rose, Baring, Siyeh, Reynolds, Virginia,
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Medicine Owl, Hudson Bay, Red Eagle, Atlantic, North Fork
Cut Bank, Lake, Dry Fork, Aster, Paradise, Appistoki, Two
Medicine, Fortymile, Fortyone Mile, Midvale, Railrocad,
Coonsa, Long Knife, Jackson, Grinnell, Kaina, Lunch,
Pyramid, Thunderbird and Upper Summit Creeks and Waterton,
St. Mary, North Fork Belly, Mokowanis and Belly Rivers.

ii. Instream Flow

The United States has a reserved water right for
instream flow on the Category 1 streams in the amount of the
entire flow of the streams, less any United States'’
congumptive use rights described in this Compact. This
reserved water right enda at the point the stream exits the
reserved land ofF GNP. The relationship between this water
right and a water right to water steored within GNP held by
the United States shall be governed by the rule of priority.

b. Category la Streams

i. Identification:

The following streams are designated as "Category la:"

Apgar, Canyon, Dutch, Harrison, McDonald, and Quartz
Creeks.

ii. Instream Flow:

(a) The United States has a reserved water right for
instream flow on the Category la streams in the amount of
the entire flow of the streams, less (1) any United States'

consumptive use rights described in this Compact; and (2)
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all water rights appurtenant to non-federal land within the
boundaries of GNP recognized under atate law with a priority
date before January 1, 1993. This reserved water right ends
at the most downstream point that the stream exiﬁs the
reserved land of GNP.

{b) In the event all non-federal land on a Category la
stream is acquired by the United States for the purpose of
addition to GNP, the stream may be reclassified as a
Category 1 stream at the request of the United States.

c. Category 4 Streams

i. Identification;

The following streams are designated as Category 4: the
North Fork of the Flathead River, the Middle Fork of the
Flathead River, Divide, Jule, Rubideau and Wild Creeks.

ii. Instream Flow for the North and Middle Forks of the

Flathead River:

The United States has a reserved water right for
instream flow on the North and Middle Porks of the Flathead
River in the amcunt of the entire flow of the rivers, 1less
any United States' consumptive use rights described in this
Compact provided that, the instream flow water right 1is
subordinate to 1) all water rights recognized under state
law with a priority date before January 1, 1993, 2) future
consumptive use rights calculated according to Article II up

to the 1limits set forth in Table 4; (3) any use considered
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non-consumptive as defined by this Compact; and (4) any use
of groundwater not included in the calculation of
consumptive use according to Article II. This reserved water
right ends at the most downstream point that the River forms
the boundary of the reserved land of GNP.
TABLE 4
State Law Based
Future Consumptive Use Rights (cfs])
Tributary to the Reserved Portion of the Flathead River
Month North Fork Middle Fork

Flathead River Flathead River

Jan. 1.5 7.1
Feb. 7.2 6.9
Mar. 8.9 8.1
April i #
May 1] #
June # 4
July 40.5 ]
Aug. 16.2 13.7
Sept. 11.8 9.7
Oct. 11.8 10.6
Nov. 12.90 11.6
Dec. 5.0 9.2
i The amount of water available for future

consumptive use in these months shall be an amount
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equivalent to the flow rate for all consumptive
uses recognized under satate law on Detember 31,
1992. The amount shall be adjusted toc refliect the
flow rates in a decree issued by a state or federal
court of competent jurisdiction after December 31,
1992. At such time as final decrees are entered in
these basins, the Department shall tabulate these
righta, insert the appropriate amounts into Table
4, and submit the revised Table to the United
States and the state for inclusion in this Compact.
Revision of Table 4 to reflect this agreement shail
not be deemed a modification of this Compact.

iii. Instream Flow for Divide, Jule, Rubideau and Wwild

Creeks

The United States has a reserved water right for
instream flow on Divide, Jule, RUBIDEAU, and Wild Creeks in
the amount of the entire flow of the stream, leas any United
States' consumptive use rights described in this Compact.
This water right ends at the most downstream point that the
stream exits or no longer forms the boundary to the reserved
land of GNP. This right is subject to the provisions of
Article V. section A., and (1) on Divide Creek, Iis
subordinate to any water rights recognized under state law
with a priority date before January 1, 1993; and (2} on

Rubideau Creek, is subordinate to any water rights
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recognized under state law with a priority date before
January 1, 1993, provided that the use of such right is
consistent with federal law.

4. Lakes

The United States has a reserved water right for the
maintenance of natural water levels in all naturally
occurring lakes within the boundaries of GNP for the purpose
of preserving unimpaired these Park resources. The water
right for the maintenance of lake levels is subordinate to
{1) any United States' consumptive use rights described in
this Compact; and (2) any water right recognized under state
law with a priority date before January 1, 1993. The named
and unnamed lakes in which the United States has a reserved
water right are those set forth specifically in the
Abstract.

D. Grant Kohrs Ranch National Historic Site

The Grant Kohrs Ranch National Historic Site in Montana
does not include reserved land. The United States may apply
for a permit to appropriate water or seek recognition of any
existing water rights in accordance with state law.

E. Little Bighorn Battlefield National Monument

The parties were unable to finalize agreement on
quantification of the water rights for LBBNM prior to the
effective date of this Compact. Por the purposes of

settlement of the reserved water rights for land
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administered by the National Park Service in Montana, the
parties agree that a water right for instream flow is
necessary for the historic purposes of LBENM. The parties
agree to continue to pursue, in good faith, quantification
of water rights and further agree that all other relevant
provigions of this Compact apply to a settlement of this
water right through this process. In the event the parties
are unable to agree on quantification, the United States
retains its right to have the quantity of any reserved water
right for LBBNM adjudicated in a state or federal court of
competent jurisdiction.

F. Ne:z Perce National Historical Park

The Nez Perce National Historical Park in Montana does
not include reserved land. The United States may apply for a
permit to appropriate water or seek recognition of any
existing water rights in accordance with state law.

G. Yellowstone National Park

1. Priority Date
The United States has a priority date of March 1, 1872

for the reserved water rights described in this Compact for

YNP.

2. Congsumptive Use

The United States has a reserved water right for current
and future consumptive use for the purposes of YNP as set

forth in Table 5. The pericd of use shall be from January 1
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through December 31. The source and place of use shall be as
set forth more specifically in the Abstract. The place of
use or point of diversion of a consumptive use water right
at YNP shall include any non-reserved land within YNP as the
boundaries exist on the effective date of this Compact.
TABLE 5
United States National Park Service

Yellowstone National Park Consumptive Use

Place of Use Total Max imum
Volume Flow Rate
(ac-ft) (gpm)
Yellowstone River Basin
North Entrance 1.70 35
Stephena Creek facilities 12.00 50
TW facilities (Gardiner) 58.70 300
NE Entrance 15.60 50
Backcountry Use 10.70
Backcountry Patrol Cabins 2.00 15
Day Use Areas 2.40 [
Gallatin River Basin
NW Entrance Area 15.00 50
Backcountry Use 2.80
Backcountry Patreol Cabins 0.50 10
Day Use Areas 0.60 6
Madison River Basin
~45- HB 692
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West Entrance 48.90 200
Backcountry Use 2.80

Backcountry Patrol Cabing 0.50 10
Day Use Areas 0.70 6
¥NP' TOTAL 174.90

3. Instream Flow Right

a. Category 1:
i. Identification:
The following streams are designated as “Category 1:"
Black Bear Canyon, Black Butte, Blacktail Deer, Cougar,
Daly, Duck, Pan, Grayling, Landslide, Mol Heron, Pebble,

Specimen, Stephens, Upper Reese, and Wickiup Creeks, and the

Gardner River,

ii. Instream Flow:

The United States has a reserved water right for
instream flow on the Category 1 streams in the amount of the
entire flow of the Streams, less any United States’
consumptive use rights described in this Compact. This
reserved water right ends at the most downstream point  that
the stream exits the reserved land of YNP.

b. Category 2:

i. Identification:

The following streams are designated as “Category 2:"

Bacon Rind, Buffalo, Cottonwood, Coyote, Hellroaring,

Little Cottonwood, and Snowslide Creeks.
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ii., Instream Flow

The United States has a reserved water right for
instream flow on the Category 2 streams in the amount of the
entire flow of the streams, less any consumptive use rights
of an agency of the United States recognized under federal
or state law. This reserved water right ends at the wmost
downstream point that the stream exits the reserved land of
YNP.

iii. Change in Wilderness Designation

In the event that the Congress of the United States
repeals the Wilderness designation assigned to the
headwaters of an above named Category 2 stream, then, to the
extent consistent with the law repealing Lthe Wilderness
designation as it pertains to water use, the stream
headwatered in the former Wilderness may be reclassified in
the appropriate category on request by the state.

c. Category 3:

i. Identification:

The following streams are designated as "Category 3:"

Crevice, Dry Canyon, Slough, and Tepee Creeks.

ii. The United States has a reserved water right for
instream flow on Category 3 atreams in the amount of the
entire flow of the satreams, less any United States'
consumptive use rights described in this Compact, provided

that, the instream flow right is subordinate to (1) the sum

-47- HB 662

B Ww N e

e ~ o0

11
12
13
14
15
16
17
18
19
20
21
22

23 .

24

25

HB 0692/02

of all water rights recognized under state law with a
priority date before January 1, 1993, plus any Euture
consumptive use righta calculated according to Article I1I,
until the limit on total current and future consumptive use
set forth in Table 6 is reached; (2) any use considered
non-consumptive as defined by this Compact; and (3) any use
of droundwater not included in the calculation of
consumptive use according to Article II.
TABLE 6
State Law Based
Total Current and Future Consumptive Use Rights {cfs}

Tributary to the Reserved Portion of Category 3 Streams

Month Crevice Dry Canyon Slough Teepee
Creek Creek Creek Creek
Jan. 0.2 0.1 1.5 - 0.3
Feb. 0.2 0.1 1.6 0.3
Mar. 0.3 0.1 1.9 0.4
April 1.1 0.2 5.6 1.2
May 3.8 1.3 19.8 4.5
June 3.4 1.2 22.4 5.3
July 1.0 0.3 7.3 1.7
Aug. 0.4 0.2 2.9 0.8
Sept. 0.4 0.1 2.3 a.6
Oct . 0.4 0.1 2.4 0.6
Nov., 0.3 0.1 2.1 0.5
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Dec. 0.2 0.1 1.8 0.4

iii. The provisions of Article III, section G.3.c¢.ii
notwithstanding, in the event of a period of low flow such
that Crevice, Dry Canycn, Slcugh, or Teepee Creeks fall
below the critical levels of instream flow shown in Table 7
at the point the stream enters the reserved land of ¥NP, the
United States' water right for instream flow is not
subordinate to consumptive use water rights recognized under
state law with a priority date on or after January 1, 1993.

TABLE 7

Low Stream Flow Levels at whicbh Subordination is Limited (cfs)

Month Crevice Dry Canyon Slough Tepee
Creek Creek Creek Creek
Jan. 3.8 Tl. 28.9 6.5
Feb. 4.5 1.0 30.6 6.5
Mar. 5.2 1.2 35.4 7.7
April 20.2 4.7 106.4 23.7
May 71.8 24.0 376.2 84.6
June 63.8 22.9 425.6 100.1
July 18.7 6.6 138.7 33.2
Aug. 8.1 3.1 55.2 1a2.9
Sept. 7.0 2.0 44.2 10.9
Oct., 7.1 1.9 46.0 10.8
Nowv. 5.2 1.5 39.5 9.1
Dec. 3.9 1.4 34.1 B.1
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d. Category 4:

The following streams are designated as Category 4: Soda
Butte Creek within the state, and the Gallatin, Madison and
Yellowstone Rivers where they flow within or form the
boundary tc reserved land of YNP within the state.

i. Soda Butte Creek

(1) The United States has a reserved water right for
instream flow on Soda Butte Creek in the amount of the
entire £flow of the stream, less any United States"
consumptive use rights described in this Compact, provided
that, the instream flow right is subordinate to: (a) the sum
of any water rights recognized under state law with a
priority date before January 1, 1993, plus any future
consuymptive use rights calculated according to Article 1II,
until the limit on total current and future consumptive use
set forth in Table 8 is reached; (b) any use considered
non~consumptive as defined by this Compact; and (c¢) any use
of groundwater not included in the calculation of
consumptive use according to Article II,

TABLE 8
State Law Based
Total Curzent and Future Consumptive Use Rights (cfs)

Tributary to the Reserved Portion of Soda Butte Creek

Month

Jan. 0.3
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1 Peb. 0.3 1 repeals the Wilderness designation assigned to the land over
2 Mar. 0.2 2 which Republic and Hayden Creeks and two unnamed tributaries
3 ppril 0.1 3 to Soda Butte Creek flow in Wyoming, or otherwise makes
4 May 6.2 q water from such tributaries available for appropriation in
5 June 17.5 5 Wyoming, the state may seek modification of Article III,
& July 6.4 6 section G.3.d.i.(2). of this Compact as provided in Articie
7 Aug. 2.4 7 VI, section A.2.

8 Sept. 0.8 8 TABLE 9

9 Oct. 0.7 9 Low Stream Flow Levels at which Subordination is Limited (cfs)
10 Nowv. 0.5 10 Soda Butte Creek

11 bec. 0.3 11 Month Flow

12 {2) The provisions of Article III, section'G.3.d.i.(1)' 12 Jan, 5.4

13 notwithstanding, in the event of a period of low flow such 13 Feb. 5.1

14 that Soda Butte Creek falls below the critical levels of 14 Mar. 4.0

15 instream flow shown in Table 9 at the point the stream 15 April 1.7

16 enters the reserved land of ¥NP, the United States’' water 16 May 116.9

17 right for instream flow shall be subordinate only to: {a) 17 June 332.5

18 any water right for domestic use of 35 gpm or less and to 18 July 12,7

19 any water right held by an incorporated or unincorporated 19 Aug. 46.4

20 municipality, recognized under state law with a priority 20 Sept. ' 15.3

21 date before January 1, 1993; (b) any use considered 21 oct. 14.2

22 non-consumptive as defined by this Compact; and {c)} any use 22 Nov. 9.3

23 of groundwater not included in the calculation of 23 Dec. 6.3

24 consumptive use according to Article II. 24 ii. The Gallatin, Madison and Yellowstone Rivers

25 (3) In the event that the Congress of the United States 25 The United States has a water right far instream flow on
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the Gallatin, Madison and Yellowstone Rivers in the amount
of the entire flow of the streams, less any United States'.
consumptive use rights described in this Compact, provided
that, the.:ight is subordinate to: (1) the sum of all water
rights recognized under state law with a priority date
before January 1, 1993, plus any future consumptive use
rights calculated according to Article II, until the limit
on total current and future consumptive use rights set forth
in Table 1¢ is reached; (2) any use considered
non-consumptive as defined by this Compact; and {3) any use
of groundwater not included in the calculation of
consumptive use according to Article II.
TABLE 10
State Law Based
Total Current and Future Consumptive Use Rights (cfs)

Tributary to the Reserved Portion of these Rivers

Gallatin #Madiscn Yellowstone
Month River River River
Jan. 3.1 19.9 41,2
Feb. 3.1 19.7 40.6
Mar. 3.5 20.0 44.5
April 9.8 24.3 73.7
May 38.3 40.9 284.7
June 48.0 0.2 556.7
July 15.7 24.7 335.0
-53- HB 692
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Aug. 5.8 21.4 156.5
Sept. 4.4 21.1 96.0
Oct. 4.6 21.4 75.0
Nov. 4.2 21.0 58.4
Dec. 3.8 20.4 47.2

4. Hot Springs tributary to Bear Creek and the

Yellowstone River

The hot springs that contribute to Bear Creek outside
the boundaries of YNP are important to maintenance of
biclogic values of reserved water in the Yellowstone River
downstream from the confluence with Bear Creek. As part of
the settlement of the reserved water right Ffor YNP, the
state agrees to grant the United States a water right under
state law to all of the natural flow of the Bear Creek hot
springs lcocated at the mouth of Bear Creek in S1/2 s51/2,
sec. 1%, T98, RY9E, Montana Principle Meridian. The priority
date is the effective date of this Compact.

S. Lakes

The United States has a reserved water right for the
maintenance of natural water levels in all naturally
occurring lakes within the boundaries of YNP for the purpose
of preserving unimpaired these Park resources. The water
right for the maintenance of lake levels is subordinate to
{1) any United States' consumptive use rights described in

this Compact; and (2) any water right recognized under state
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law with a priority date before January 1, 1993, The named
and unnamed lakes in which the United States has a reserved
water right are those set forth more specifically in the
Abstract.

H. Emergency Fire Suppression

The use of water for emergency fire suppression benefits
the public, and is necessary for the purposes of the various
Park reservations. The United States, may as part of its
reserved water right, divert water for fire suppression at
all of the National Park Service Units as needed, and
without a definition of the specific elements of a
recordable water right. Use of water for fire suppression
shall not be deemed an exercise of the United States'
reserved water rights for consumptive use or a violation of
its reserved water rights for inetream flow.

ARTICLE IV
YELLOWSTONE CONTROLLED GROUNDWATER AREA

A, Statement of Intent

Yellowstone National Park was reserved for the express
purpose of "preservation, from injury or spoliation, of all
timber, mineral deposits, natural curiosities, or wonders
within said park, and their retention in their natural
condition.” 17 Stat. 32. The parties agree that Congress
reserved water necessary to preserve the hydrothermal

features within the reserved land of YNP. These reserved
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water rights have priorities as of the date on which the
land was reserved.

The parties understand that knowledge of the
interrelationship of hydrothermal features within YNP, the
hydrothermal Bystem that supports those Features, and
groundwater in surrounding areas of Montana will benefit
from increased study. The parties agree that the
hydrothermal features of YNP are a unique and irreplaceable
resource and represent  one of the few undisturbed
hydrothermal systems in the United States.

This Compact does not recognize a reserved water right
to groundwater outside the boundaries of the reserved land
of ¥YNP. However, Lhe parties agree that restrictions shall
be placed on the development of groundwater adjacent to ¥YNP
to the extent necessary to prevent adverse effect on the
reserved water right to groundwater within YNP. The parties
agree that the goal of establishment and- administration of
the Yellowstone Controlled Groundwater Area shall be to
allow no impact to the hydreothermal system within the
reserved land of ¥YNP.

B. Findings

Ratification of this Compact by the Montana legislature
constitutes a finding that:

1., unrestricted use of groundwater adjacent ta

Yellowstone NRaticonal Park is likely to interfere with the
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water rights reserved by the United States in 1872, 1929,
1930, and 1932, for the preservation of hydrothermal
features within YNP;

2, prevention of adverse effect on the United States'
reserved water right to groundwater within the reserved land
of YNP is a benefit to the state and to the United States;

3. the public interest and welfare requires that a
corrective control be adopted to regulate groundwater
development adjacent to YRP; and

4. fthe cooperative state-federal management and
oversight established by this Article is an effective means
to achieve protection of the reserved water right to
groundwater necessary to preserve the hydrothermal system
within the reserved land of ¥YNP.

C. General Provisions

1. Establishment: The Yellowstone Controlled
Groundwater Area or "Area" is hereby established and shall
be defined and administered according to this Compact.

2. Punding: The United States agrees that it receives
substantial benefit fron the establishment and
administration o¢f the Yellowstone Controlled Groundwater
Area, and that the national and international public benefit
extends far beyond the boundaries of the satate. Thus, the
United States agrees that the relatively small population of

the state should not bear the entire cost of protection of

-57- BB 692

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0692/02

the United States' reserved water right, To this end, the
Department of the Interior agrees, subject. to appropriations
by Congress, to reimburse the state for the expense of
establishment, administration and enforcement of the
Yellowstone Controlled Groundwater Area by the Department;
to fund the inventory, sampling, reporting and database
management by the Bureau; and, except as provided in Article
IV, section J.l.c., to fund the administrative costs and the
cost o©of any study or any other necessary activity pursuant
to this Article by the Technical Oversight Committee.

3. Implementation Contingent on Funds: Such funding

shall be accomplished pursuant to the terms and conditions
of a separate agreement which shall incorporate terms and
conditions necessary to specify the activities to be funded
and appropriate cost and accounting principles consistent
with generally applicable guidelines for federal funding in
similar circumstances, and consistent with the terms of this
Compact, including, but not limited to, the enumeration of
state expenses to be reimbursed in Article iv, section C.2.
The state is relieved of its obligation to establish,
administer, inventory, sample and maintain a database on the
Controlled (Groundwater Area in the absence of a funding
agreement and the provision of the funds specified therein.
If the state is relieved of its obligation to implement all

or a portion of this Article, all other terms of this
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Compact shall remain in effect, including all reserved water
rights established herein. Such agreement may be amended,
extended, renewed or terminated pursuant to its terms.

4. Interim Measures:

The state agrees that the following interim measures
shall apply from the effective date of this Compact until
the receipt of funds from the United States or December 31,
1995, whichever occurs first. The United States agrees to
reimburse the state for the cost of the interim measures,
subject to the appropriation of funds by Congress. The
parties agree that, even if funding is not received by
December 31, 1995 and interim measures are suspended, the
state and the Department of the Interior will continue to
recommend federal funding.

a. The Department shall issue the notice reguired by
Article IV, section F.

b. All permits issued within this time period within
the Area shall be conditicned on appropriation of water of
less than 60F., measured at the wellhead.

c. The Department shall require that each applicant for
a permit or person £filing a notice of completion for
issuance of a certificate of water right to appropriate
groundwater within the Area report the following information
on filing of a well 1log:s {l1) well location to the

guarter-quarter-quarter-quarter section; (2) ground
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elevation at the wellhead; (3) well depth; (4) water level;
{5) flow rate or maximum pump capacity; and (6) water
temperature measured at the wellhead.

d. The Department shall not issue a certificate of
water right for the appropriation of groundwater with a
temperature of 60 F. or more within the Area during this
time period. The Department shall order temporary
abandonment of any well in the Area for which a conditional
permit was issued or notice of completion for issuance of a
certificate of water right was filed within this time period
that produces groundwater with a temperature of 60F. or
more, measured at the wellhead. Temporary abandonment shall
be according to the rules of the Montana Board of Water Well
Contractors.

e. Following receipt of funds from the United States,
the Department shall notify the applicant that the
appropriation is subject to the terms of this Compact and
shall proceed according to the procedures set forth in this
Article. IF funds are not received by December 31, 1995, the
Department may remove the order of temporary abandonment and
remove the condition on the permit or issue the certificate
of water right pursuant to state law. The Department shall
continue to require that each applicant for a permit or
certificate of water right to appropriate groundwater within

the Area report the following information on filing of a

=60~ HB 692




L"- I - - B N - A

10
11
12
13
14
15
16
17
i8
19
20
21
22
23
24
25

HB 0692/02

well log: (1) well location to the

guarter—quarter-quarter—quarter section; (2) ground
elevation at the wellhead; (3) well depth; (4) water level;
{(5) flow rate or maximum pump capacity; and (6) water

temperature measured at the wellhead.

5. Additional Studies: In addition to appropriations

necessary to implement this Article, the state and the
National Park Service agree to recommend federal funding for
a baseline study of hydrothermal features in YNP and within
the Controlled Groundwater Area, for continued monitoring of
these features, and for geologic and geophysical studies
including, but not limited to, geologic mapping, and
monitoring of microearthquakes and subsidence in and
adjacent to YNP. Implementation of this Article is not
contingent on such appropriation.

6. Accegs for Studies: Consistent with the purposes of

¥NP, the United States agrees to allow ressonable access to
and acroas YNP to the extent necessary to accomplish the
data collection authorized by this Article or additional
studies recommended pursuant to Article IV, section C.5. In
seeking access, the Department or Bureau shall comply with
the provisions of Article II, secticn I.3.

7. Effect of Modification of Area; It is the intent of

the parties that the initial Dboundaries of the Area set

forth in Article IV, section D. and Appendix 2, and initial
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restrictions set forth in Article IV, section E. may be
modified pursuant to Article IV, section J., or with respect
tc a single appropriation pursuant to Article IV, section
G.2.c. and shall not be deemed to be a modification of this
Compact. Any other modification of this Article shall be
considered a modification of this Compact and is subject to
the terms of Article VI, section A.2.

B. It is the intention of the Department of the
Interior to protect the hydrothermal resources of
Yellowstone National Park through the system established by
Article 1IV.

4. The National Park Service agrees, consistent with 43
U.5.C. 666, that enforcement will not be sought against the
holder of a water right recognized under state law with a
pricrity date on or after January 1, 1993, wunless the NPS
has, in the first instance, sought enforcement through the
state under the terms of this Compact.

b. Notwithstanding the preceding subparagraph, if the
Naticnal Park Service, in its judgment, determines that
Ccircumstances warrant, nothing in this Compact prohibits the
United States from petitioning a state or federal court of
competent jurisdiction for injunctive or declarative relief.
Nothing in this Compact shall alter the courtsg' application
of the test for injunctive relief; neither shall the

administrative determination by the National Park Service to
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seek relief in said court be deemed to establish or preclude
any determination in such judicial proceedings. Prior to
such an administrative determination, the National Park
Service agrees that it will provide the State written notice
and will identify a time frame during which it will await
the State's efforts to address the concern.

c. As to an action against the holder of a right to
withdraw groundwater recognized under state law with a
priority date before January 1, 1993, the United States
agrees that this Compact shall not be used or relied upon as
evidence to show that: (1) a reserved water right of the
United States exists appurtenant to any land other than the
reserved land of YNP; or {2) the priority date associated
with any portion of reserved land of YNP is other than the
date on which that portion of land was actually reserved.

D. Initial Boundaries of the Yellowstone Controlled

Groundwater Area

The initial boundaries of the Yellowstone Controlled
Groundwater Area and Subareas are defined to include the
area in the State of Montana located within the geographic
boundaries shown on Appendix 2, Appendix 2 is hefeby
incorporated in this Compact by this reference as though set
forth here in full,

1. Subarea I:

The initial geographic boundaries of the subarea

-63- HB 692

®m ~ oW

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0692/02

referred to as Yellowstone Controlled Groundwater Subarea I
shall include all of the area in Montana North and west of

YNP within the boundary delineated as subarea I on Appendix
2.

2. Subarea II:

The initial geographic boundaries of the subarea
referred to as Yellowstone Controlled Groundwater Subarea II
shall include all the area in Montana North and West of ¥YNP
within the boundary delineated as subarea II on Appendix 2.

E. Initial Restrictions on Groundwater Development

within the Yellowstone Centrolled Groundwater Area

Untll the initial boundaries or restrictions set forth
in this Article are modified pursuant to Article 1V, section
J., the restrictions set forth in this section shall apply
to  groundwater appropriations within the Area with a
priority date on or after January i, 19913, Such
appropriations shall follow the procedural requirements of
Article IV, section G.

1. The parties agree that the initial restrictions on
development of groundwater and any modification thereof,
shall not apply to appropriations with a priority date
before January 1, 1993. The sole provisions of this Article
applicable to such appropriations shall be those providing
for inventory and sampling of current use set forth in

Article IV, section H. Groundwater appropriations with a
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priority date before January 1, 1993 are subject to
applicable state law including, but not limited to, issuance
of a certificate of water right following final adjudication
of existing water rights, Nothing herein waives the right of
the United States to seek protection of its reserved water
right for protection of the hydrothermal features within the
reserved land of YNP from groundwater appropriations with a
priority date before January 1, 1993 in a state or federal
court of competent jurisdiction, provided that the
limitation on use of this Compact in an action by the United
States against any such appropriator set forth in Article
IV, section C.8.c. shall apply,

2. The Department shall not issue a permit ¢to
appropriate groundwater that is hydrothermal discharge water
as defined by this Compact unless either: (1) modification
occurs pursuant to Article IV, section J. altering pertinent
boundaries or restrictions; or (2) an application is
appraoved pursuant to Artiecle 1IV, secticon G.2.c. Unless
modification occurs pursuant to Article 1V, section J., the
Department shall not limit an appropriation of groundwater
that is not hydrothermal discharge water unless reguired to
do so by Article II and ITI of thig Compact or any other
provision of state law,

F. General Notice of Establishment of the Yellowstcne

Controlled Groundwater Area
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1. Notice: Within 120 days after the effective date of
this Compact and within 60 days of any decision by the
Department to modify the Area as set forth in Article v,
section J., the Department shall publish a notice of
establishment or modification of the Area setting Eforth:

a., the description by legal subdivisions of all landsg
included in thé controlled groundwater area;

b. the purpose of the controlled groundwater area or
modification; and

€. the permit requirements, restrictions, inventory,
sampling and monitoring applicable within each subarea.

2., Publication and Service: Such notice shall be

published in a newspaper of general circulation in the
county or counties in which the Area is located. The
Department' shall alsc serve a copy of the notice by mail on
each well driller licensed in Montana whose address is
within any county in which any part of the Area is located;
on each well driller known by the Department to coperate in
the Area; on the Montana State Bureau of Mines and Geology;
on the mayor or chair of the governing body of each county
or lincorporated municipality located in whole or in part
within the Area; and on the United States. The Department
may alsc serve notice on any other person or state or
federal agency that the Department believes may be

interested in or affected by the proposed designation or
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modification of the Area. A copy of the aotice shall be
mailed to each person's last known address according to the
records of the Department.

G. Appropriations of Groundwater within the Yellowstone

Controlled Groundwater Area With a Priority Date on or After

January 1, 19983

1. Appropriation of Groundwater within the Area with a

Priority Date on or after January 1, 1993 and before the

Effective Date of this Compact:

The initial restrictions on groundwater development set
forth in Article IV, section E. apply to appropriations of
groundwater with a priority date on or after January 1, 1993
and before the effective date of this Compact provided that
the following procedural requirements are met:

a. Within 120 déys after the effective date of this
Compact or the receipt  of adequate funds from Congress,
whichever occurs later, the Department shall provide the
United States with notice of all groundwater appropriations
within the Area that, according to the records of the
Department, have a priority date on or after January 1, 1993
and before the effective date of this Compact.

b. Subsequent to the notice provided for in Article IV,
section G,1,a. and up to 120 days following mailing of the
report on inventory provided in Article 1V, section

H.l.b.iii., the United States may provide the Department
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with credible information on any groundwater appropriation
within the Area with a priority date on or after January 1,
1953 and before the effective date of this Compact, showing
that the appropriation is of water with a iemperature of
60F. or more.

c. If the United States provides the informaticn set
forth in Article IV, section G.l.b., the Department shall,
within 60 days of receipt of the information, issue an order
requiring that the appropriator comply with the applicable
restrictions. The order is effective within 60 days of
issuance unless the appropriator enters an appearance to
contest the order.

d. If the appropriator enters an appearance to contest
the order, the Department shall: (1) isaue an order staying
use of the appropriation pending final decision on the
matter by the Department; (2) set a date for a hearing; and
{3) proceed pursuant to the provisions for a contested case
under the Montana Adminigtrative Procedures Act, Title 2,
Chapter 4 of the Montana Code Annotated, provided that in
such a proceeding the (nited States has the burden of
proving by a prepcnderance of the evidence that the
appropriation is of groundwater of 60P or more. If the
United States meets this burden, the appropriator shall
comply with procedures and restrictions set forth in Article

IV, section G.2.
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2. Appropriations of Groundwater with a Priority Date

after the Effective Date of this Compact

a. General Provisions

i. All groundwater appropriations within the Area after
the effective date of this Compact are subject to this
Article. Applicationsiand registration for a permit for the
appropriation of groundwater within the Area after the
effective date of this Compact shall include a statement of
whether the proposed use requires water with temperature of
60F. or more. In addition, the Department shall not issue a
permit for appropriation of groundwater unless the
requirements of Articles II and IlI are met, if applicable.

ii. A permit issued pursuant to this Article shall
provide that:

(1) The permittee shall install a device to meter total
volume of water use in compliance with rules promulgated by
the Department pursuant to Article IV, section I.5. The
Department shall specify the metering method and location of
installation. On or before January 1% of each vyear, the
permittee shall report annual use to the Bureau at: Montana
Bureau of Mines and Geology, Main Hall, Montana Tech, Butte
MT, 59701. Meters shall be made available to the permittee
at the Department of Natural Resources and Ccenservation
Regional Water Rights Office at: 111 North Tracy, Bozeman,

Montana, 59715, Meters shall be acquired for distribution by

-69- HB 692

L2 - B SR - ]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0692/02

the Department of Natural Resources and Conservation
Regional wWater Rights Office as part of the inventory and
sampling program authorized by Article IV, section I.

(2) The Department has the authority to modify or
revoke a permit if the provisions 1listed below are
applicable, and all other administrative or judicial
enforcement authority provided under Title 85, part 2, of
the Montana Code Annotated applies to this part. The
Department may exercise its enforcement authority if (1) the
appropriator fails to allow access faor sampling provided for
in Article IV, section H.; (2) the character of the
groundwater produced changes such that a restriction applies
pursuant to this Article; (3) new restrictions imposed
pursuant to Article IV, section J. are applicable; or (4)
the appropriator viclates any other provision of this part.

(3) A permit to appropriate hydrothermal discharge
water may include limits and conditions on appropriation
including but not limited to {a) limits on total withdrawai
by day, month or year; (b) a requirement to adhere to a
system of rotation of use within the Area; and (c) a
provision adjusting the total withdrawal from two or more
wells in the area used by the same appropriator.

(4) A permit to appropriate hydrothermal discharge
water shall include any applicabie monitoring requirement

recommended by the Working Group Report or recommendations
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by the TOC superseding that report unless the applicant
shows by clear and convincing evidence that such monitoring
is inappropriate.

iii. If, saubseguent to the effective date of this
Compact, modification pursuant to Article IV, section J.
removes the restrictions set forth in Article 1V, section
E., the monitoring recommended by the Working Group Report
or as superseded by the TOC shall continue to apply unless
the applicant shows by clear and convincing evidence that
such monitoring is inappropriate, according to the criteria
in the Working Group Report or as superseded by the TOC.

b. Appropriations of Groundwater with a Temperature of

less than 60F

i. Registration and Application

(1) An applicant for an appropziétion of groundwater of
35 gpm or less, not to exceed 10 acre-feet per year shall
register for a permit by filing a form prescribed by the
Department that shall include, but not be limited to, a
statement of whether the proposed use requires water with

temperature of 60F. or more, the well location, and intended

‘use and shall comply with the provisions of Article II and

III, if applicable. The Department shall provide notice of
the registration for a permit to the United States within 30
days of the filing.

(2) An applicant for a permit to  appropriate
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groundwater of greater than 35 gpm or 10 acre-feet per year
after the effective date of this Compact, shall comply with
exigting state law Eor permits to appropriate water and the
limits on groundwater appropriations set forth in Articles
I and 1II, if applicable. The Department may issue an
interim permit for the proposed appropriation to an
applicant seeking an appropriation for a use that does not
require water with a temperature of 60F. or more if the
requirements of this section are met.

ii. Drilling

(1} On filing a proper registration form, an applicant
for an appropriation of 35 gpm or less, not to exceed 10
acre-feet per year, with a proposed use that does not
require water with a temperature of 60F. or more may
complete the proposed well subject to state law and the
terms of this Compact, but shall not' put the water to
beneficial use until issuance of a permit.

{2) Upon issuance of an interim permit, an applicant
for an appropriation of greater than 35 gpm or 10 acre-feet
per year may drill the well subject to state law and the
terms of this Compact, but shall not put the water to
beneficial use until issuance of a permit.

iii. Within 60 days of drilling of the well, the
applicant or registrant shall provide the Department with a

well log on a form provided by the Department. The well log
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shall include well location to the
quarter—-quarter—gquarter—~quarter section; ground elevation at
the wellhead; well depth; water level; flow rate cor maximum
pump rate; water temperature measured at the wellhead; and
specific conductance of the water produced usiné a device
provided by the Water Resources Regicnal Office.

iv. The Department shall forward a copy of the well log
to the United States and tc the Bureau on receipt.

v. PFollowing receipt of the well 1log, the Department
may inspect the well at a reasonable hour of the day to
verify the information on the well log report. The United
States may reguesat to accompany the inspector as set forth
in Article II, section I.4.

vi., The United States has 60 days from the mailing of
the report to file an objection setting forth credible
information that the appropriation is of groundwater with
characteristics to which restrictions established pursuant
to this Article apply.

vii. The Department may issue a permit to appropriate
if: (1) the well log and any verification confirm that the
appropriation is of water to which no restrictions pursuant
te this Article apply: and (2) all other requirements of
state law and this Compact have been met, unless the United
States files an objection pursuant to Article 1V, section

G.2.b.vi. If the well 1log or verification indicate
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appropriation of water to which restrictions pursuant to
this Article apply or if the United States files a2 proper
objection, the applicant shall be subject to the provisions
of Article IV, section G.2.c.

viii. If a permit is issued, the applicant or registrant
may complete the appropriation and apply the water to
beneficial use.

ix. Within 60 days of completion of the appropriation,
the permittee shall file a notice of completion with the
Department pursuant to state law.

c. Appropriation of Groundwater with a Temperature of

60F. or Greater

If an application or registration for a permit within
the Area is for a use requiring groundwater with a
temperature of 60F. or more or the well log or any
verification indicutes water of 60F. or more, the following
provisions apply:

i. Subarea I - groundwater with a temperature of B5F.

Or more:

Groundwater of 85F. or more in Subarea I is presumed to
be hydrothermal discharge water. The Department shall not
process or grant an application for a permit to appropriate
water with a temperature of 85F. or more in Subarea I,
unless the appropriation is consistent with modification of

restrictions pursuant to Article IV, section J,, or pursuant
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to the procedures set forth below. An application for an
appropriation that proposes to do no more than divert the
unenhanced natural surface flow of a spring that is not
located in the mainstem of the reserved portion of a stream
to which a reserved water right for instream flow is
described in Article III of this Compact is not subject to
these restrictions.

{1y The application shall set forth credible
information that the proposed appropriation does not include
contribution by hydrothermal discharge water;

(2} Within 30 days of receipt of the information the
Department shall seek review of the application by the TOC.

{3) The TOC shall review the report to determine if the
appropriation can take place without adverse effect on the
hydrothermal system within YNP. In performing the review,
the TOC shall wutilize the best available scientific
information. The TOC shall resolve doubt in favor of
protection of the hydrothermal system within YNP.

{4) Within 60 days of the request by the Department,
the TOC shall recommend, in a report to the Department, if,
and under what conditions the appropriation could be allowed
without adverse effect on the hydrothermal system within
YNP. The TOC may recommend limits or conditions on the
proposed appropriation that, in the opinion cof the TOC,

would allow the development while protecting the
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hydrothermal system within YNP. The TOC shall alsoc provide
the Department with a dissenting report pursuant to Article
IV, section J.1., if applicable.

(5) ©n receipt of the report or reports, the Department
shall provide a copy to the United States and the applicant
and shall schedule a hearing no less than 60 and no more
than 90 days from mailing of the report.

{(6) The hearing shall proceed as a contested case under
the Montana Administrative Procedure Act, Title 2, Chapter 4
of the Montana Code Annotated.

{7) The report or reports, data and other written
information produced by the TOC shall be admissible in the
hearing without further foundation and not subject to the
hearsay cbjection, subject to the rights of any party or
claimant ¢0 cross-examine the producer or drafter of the
written material and to controvert the same by other
evidence. The hearing officer may reguest that members of
the TOC appear to provide expert testimony in the case.

(8) The report and recommendations provided by the TOC
have a rebuttable presumption of validity for the purposes
of Article IV, The dissenting report, if any, may be used as
rebuttal evidence.

{9) 1I1f the report recommends denial of the application,
the applicant may overcome the presumption by proving by

clear and convincing evidence that the proposed
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appropriation does not include hydrothermal discharge water.

{10) If the application ls denied, the Department shall
order that the well be temporarily abandoned; or, if
multiple water zones are encountered, the 2zone of excess
temperature be closed to production. Abandonment shall be
according to the rules of the Montana Board of Water Well
Contractors unless alternative procedures are recommended by
the TOC. The abandonment order shall not be lifted until a
modification order pursuant to Section IV.J. allows the

appropriation or UNTIL THE DEPARTMENT determines that the

well should be permanently abandoned.

(11) Within 30 days of an order by the Department
pursuant to this section, appeal on the reccrd may be made
to a atate or federal court of competent Jjurisdiction. For
an appeal to state court, venue shall be the First Judicial
District in Helena and the review must be conducted
according to the procedures for judicial review of a
contested case under the Montana Administrative Procedures
Act, Title 2, Chapter 4, of the Montana Code Annotated.

ii. Subarea I - groundwater with a temperature of 6&0F.

or more, but less than 8SF:

Appropriation of groundwater with a temperature of 60F.
or more, but less than 85F. in subarea I is subject to the
following provisions.

(1) The applicant shall provide credible infq:mation
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that the water meets the following criteria:

{a) the proposed appropriation will do no more than
divert the unenhanced natural surface flow of a sSpring that
is not located in the mainstem of the reserved portion of a
stream to which a reserved water right for instream flow is

described in Article III of this Compact, or

(b} the proposed appropriation meets al of the

———

following criteria:

(i) The water temperature is the result of the normal
thermal gradient of the earth plus the mean annual air
temperature at the site plus 14F. Unless modified by the
TOC, the Department shall use the following eguation to

estimate the water temperature expected:

{0.01646 x the depth of the production zone in feet) +
59.3F.

If the temperature measured at the wellhead is egual to
or less than the temperature estimated by this equation, the
appropriation meets this criteria.

(ii) the concentration of soluble chloride is less than
ten parts per million; and

(iii) the well does not contain a production zone
completed within the Madison Group of formations as defined
by the Catalog of Stratigraphic Names for Montana, Bureau of
Mines and Geclogy, Special Publication 54, March 1971.

(2) The Department may issue a permit to appropriate
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groundwater with a temperature of 60F or more, but less than
B5F. to an applicant that meets the above criteria and is in
compliance with the provisions of Article IV, section G.2.c.
unless (a) restrictions are consistent with modification
pursuant to Article IV, section J.; or (b) the United States
objects and shows by a preponderance of the evidence that
the criteria have not been met or, for another scientific
reason, the temperature is the result of contribution by
hydrothermal discharge water.

{3) If the applicant fails to meet the above criteria
or the United States meeta its burden, the applicant shall
comply with the provisions of Article IV, section G.2.c.i.
for water or 85F or more.

{4) The three criteria set forth in Article IV, section
G.2.¢.ii.(1)(b) may be modified on recommendation by the
T0C.

iii. Subarea II:

{1} Groundwater of 85F. or more in subarea II |is
presumed to be hydrothermal discharge water. The applicant
shall Eollow the procedures of Article IV, section G.2.c.i.
inciuding review by the TOC, provided that, if a permit to
appropriate is issued the monitoring recommended in the
Working Group Report or as superseded by the TOC for subarea
II, not subarea I, shall apply.

{2) An applicant who encounters groundwater of 60F, or
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more but less than BSP. shall comply with the provisions of
Article IV, section G.2.c.ii., provided that, if a permit to
appropriate is' issued the monitoring recommended in the
Working Group Report or as superseded by the TOC for subarea
I1, not subarea I, shall apply.

3. Change in Character of Groundwater: Within 60 days

of the receipt of information indicating a change in the
character of the groundwater appropriated under a permit
issued in the Area on or after January 1, 1993 that
indicates the production of groundwater for which a
restriction applies, the Department shall issue an order
requiring that the appropriator comply with the limitations
on appropriation of hydrothermal groundwater authorized in
this Article. The order shall take affect 60 days following
the date issued unless the appropriator appears to contest
the order. If the appropriator appears to contest the order,
the Department shall set a date for a hearing and proceed
pursuant to the provisions for a contested case under the
Montana Administrative Procedures Act, title 2, Chapter 4,
of the Montana  Code Annotated, provided that the
appropriator shall have the burden to prove by a
preponderance of the evidence that the water produced does
not meet the criteria to which restrictions apply.

H. Inventory and Sampling of Groundwater

1. Initial Inventory
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All groundwater appropriations in the Area with a
priority date before the effective date of this Compact
shall be inventoried as set forth below:

a. Notice of Inventory

Within 120 days after the effective date of this Compact
or the receipt of funding from the United States, whichever
occurs later, the Department shall serve notice by mail on
each person orl public agency known from an examination of
the records in the Department's office to be an appropriator
of groundwater with a priority date before the effective
date of this Compact. The notice shall set forth:

i, the contents of the notice required in Article 1V,
secticon F.; and

ii. a statement that within 3 years £from the date of
notice the Bureau may visit the wellsite to measure
temperature; Flow rate or maximum pump capacity; water
level, or pump level if the well cannot be entered; and may
collect a water sample for additional analysis.

b. Inventory

i. Within 3 years of notice pursuant to Article 1V,
section H.l.a., a representative of the Bureau shall
inventory each well drilled pursuant to an appropriation
recognized under state law with a priority date before the
effective date of this Compact. The inventory shall be

considered complete  when the Bureau has inventoried
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substantially all of the wells that can be located and
accessed with reasonable diligence. The inventory shall
include, but not be limited to, the following:

(1) well location to the
quarter—quarter-quarter-gquarter section;

(2) ground elevation at the wellhead:

(3) flow rate or maximum pump capacity;

(4) water 1level, or pump level if the well cannot be
entered;

(5) water temperature at the wellhead;

{6) specific conductance of the water at the wellhead;

(7) chloride content of the water at the wellhead;

{8) water samples from a representative number of wells
selected by the Bureau. The water samples shall be analyzed
by the Bureau, or by a qualified lab contracted by the
Bureau. Samples shall be analyzed for chemistry, and, if
applicable, gas and isotopes. Choice of analyses shall be at
the discretion of the Bureau using the Working Group Report
or a report by the TOC superseding the Working Group Report
as a guideline. The Bureau may consult with the TOC
concerning well selection and analysis; and,

(9) any additional information deemed necessary for
implementation of this Article by the Bureau in consultation

with the TOC.

ii. The inventory shall be prioritized to complete
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Subarea I first.

iii. Within 6 months of completion of the inventory in
each Subarea, the Bureau shall provide a report to the
bepartment, the TOC, and the United States, verifying that
the inventory is complete and setting forth the data
obtained in the inventory. The report shall be made
available to the public by the Department. In addition, the
Bureau shall maintain an adequate database pursuant to
Article IV, section H.2.

2. Sampling Program and Database

a. Pollowing the initial inventory of all current
groundwater appropriations in the Area provided for in
Article VI, sgection H.l., the Bureau shall sample wells
selected in consultation with the TOC and at a freguency
determined in consultation with the TOC. The wells may
include appropriations made prior to, on or after January 1,
1993. The number of wells sampled and the analyses performed
shall be as determined by the Bureau in consultation with
the TOC. Until superseded due to recommendation by the TOC,
the Working Group Report shall be used as a guideline in
making this determination. Within 6 months of the completion
of each inventory and sampling program, the Bureau shall
provide the Department, the TOC and the United States with a
report on the reaults.

b. The Bureau shall maintain an adegquate database on
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the Yellowstone Controlled Groundwater Area which shall
include, at a minimum, apalyses of water chemistry,
temperature, well depth, well capacity and well location.

c. The United States agrees to provide an annual report
toe the Bureau for incorporation into the datébase on the
water chemistry, temperature and flow rate of any well in
use or spring sampled in the portion of YNP within the
state, and may include such information Eor any well or
spring in the portion of YNP outside the state.

d. The information in the database shall be available
to the public through the Natural HResources Information
System, currently located at 1515 E. Sixth Avenue, Helena,
Montana 59620-1800.

I. Administration of the Yellowstone Controlled

Groundwater Area

1. The Yellowstone Controlled Groundwater Area
established by this Compact shall be administered pursuant
to applicable state law and the terms of this Compact.

2. 1In addition to the requirements imposed by state
law, the Department shall provide the United States with
notice of any application or regiatration for a permit to
appropriate groundwater within the Area in the same manner
and time as reguired by state law for notice to groundwater
appropriators in a controlled groundwater area.

3. The United States may be an objector to any
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application or registration Ffor a permit to appropriate
groundwater or in a hearing for modification of a permit to
appropriate groundwater within the Area pursuant to the
proviasions of Article IV, section G.

4. The Department shall, whenever possible, consolidate
any proceedings on groundwater applications or registration
pursuant to Articles II and III with any proceeding made
necegsary by this Article.

S. Within 2 years after the effective date of this
Compact or the receipt of the requested funding from the
United States, whichever occurs later, the Department is
directed to promulgate such additional rules necessary to
effectuate this Compact and to establish criteria which may
be necessary to implement this Article. Said rules shall not
alter the rights or obligations of the parties hereto. 1In
doing s0, the Department shall consult with the United
States and the TOC. Until modified by the TOC, the
Department shall adopt tﬁe Working Group Report to govern
sampling, reporting and monitoring requirements, except as
modified by Article IV, section G, In reviewing any permit
to appropriate hydrothermal discharge water the Department
shall consider the criteria set forth in the Working Group
Report or a subsequent report by the TOC, including, but not
limited to, the identification of risk associated with

volume of appropriation and distance from the reserved land
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of ¥YNP.

J. Modification of the Yellowstone Controlled

Groundwater Area

1. Technical Oversight Committee: Establishment and
Authority

a. A joint federal-state Technical Oversight Committee

is hereby established to review scientific evidence related
to the Yellowstone Controlled Groundwater Area; to advise
the Department on administration of the Area, including
review of applications to appropriate water of 60F. or more;
to consult with the Bureau on inventory and sampling; and to
recommend modification of boundaries and restrictions.

b. The committee shall consist of five qualified
scientists with experience related to hydrothermal sysStems.
The committee members shall be appointed within six months
following the effective date of this Compact: one appointed
by the National Park Service; one appointed by the United
States Geological Survey; one appointed by the Department ;
one appointed from the Montana University system by the
Montana State Geologist; and one selected by the other four
members. Appointments and selections shall be made, to the
extent possible, to ensure that three of the qualified
scientists with experience related to hydrothermal systems
also have experience in (1) geochemistry; {(2) geophysics;

and (3) hydrogeclogy. Vacancies due to expiration of terms
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or tesignation of a member shall be filled in the same
manner. Should the four members fail to agree on the
selection of additional members within 60 days after
appointment of all four members or within 30 days after a
vacancy occurs, the following procedure shall be utilized:

{i) Within 5 days each member shall nominate one person
for each vacancy and submit the nominations to a Jjudge of
the Firat Judicial District in Helena; and

{ii) A judge of the First Judicial District in Helena
shall £ill the vacancy by selecting a member from each set
of nominaticns.

¢. Each member =shall serve a [ive-year term and shall
be eligible for reappointment. Expenses of the members shall
be born by the entity appointing the member. The per diem or
salary, and travel expenses 6f the three members-at-large
shall be born egually by the United States and the state,
subject to the availability of funds. All cother expenses of
the TOC shall be born by the United States subject to
Congressional appropriation as set forth in Article 1V,
section C.

d. The recommendation of any of the following by the
T0C shall be based on a supermajority of four to one: (1)
modification of the Area pursuant to Article IV, section J:
{2} review of an application to appropriate groundwater with

a temperature of B0F. or more; and (3) removal of any of the
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criteria apecified in Article IV, section G.c.ii.({1l)(b).
Pailure to achieve a supermajority shall result in a
recommendation of no modification or no permit approval. In
the absence of a unanimous decision, the TOC shall provide
both a report supporting the recommendation that there be no
modification or no permit approval, and a dissenting report
to the Department. In all other instances in which the TOC
cocnsults with or makes recommendations to the Department or
the Bureau, recommendations shall be made by a Bsimple
majority of the entire committee.

e, The TOC shall:

i, review the boundaries of the Area and the Subareas;

ii, review the initial restrictions on groundwater
development imposed pursuant to this Article, and future
modifications of those restrictions;

iii. assess the cumulative impact of all development in
the Area;

iv. review changes in the groundwater and hydrothermal
systems revealed by inventory and analyses done by the
Bureau, and any other pertinent scientific evidence;

v. review new scientific evidence pertinent to the
Area;

vi. consult with the Bureau or the Department on

request;

vii, present evidence and make recommendations to the
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Department in accordance with Article IV, section J.2.

viii. review applications for a permit to appropriate
groundwater on reguest by the Department as set forth in
Article 1V, section G.2.c.; and

ix, take any additional action necessary to implement
this Article.

£. The Department and the Bureau shall provide the TOC
with all information in their records regarding
appropriations of groundwater within the Area including
reports required by this Article.

g. The initial review shall take place within 1 year of
the receipt of the inventory report done by the Bureau
pursuant to Article IV, section H. Subsequent reviews shall
take place every 5 years following the initial inventory or
following the issuance of 75 permits to appropriate water
within the Area by the Department, whichever occurs first.
Additional review shall also take place on Treguest by the
United States or the state.

h. Within 6 months of initiation of a review, the TOC
shall provide a rteport of the review, including any
recommendation for modification, and a dissenting report, if
any. to the Department and the United States.
Recommendations shall be based on a determination by a
supermajority of the entire TOC that the modification is

necessary to prevent adverse effect to the hydrochermal
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system within the reserved land of YNP, or that modification
may be made without the threat of adverse effect on the
hydrothermal system within the reserved land of YNP. The
recommendation shall be made in good faith and based on
scientific evidence including, but not 1limited to, the
following:

i. in the case of extension of boundaries, the criteria
set out in the Working Group Report for designation of the
boundary of the Area to be enlarged is found to exist within
the proposed extension;

ii. the cumulative effect of groundwater development
within the Area or a portion of the Area has resulted in
declining hydraulic head and modification of boundaries or
restrictions are necessary to prevent adverse effect on the
hydrothermal system within the reserved land of YNF;

iii. changes in groundwater revealed by the inventory
and sampling program are such that modification is necessary
to prevent adverse effect on the hydrothermal system within
the reserved land of YNP;

iv. scientific evidence indicates that modification is
necessary to prevent adverse effect on the hydrothermal
system within the reserved land of YNP;

v. based on scientific evidence, restrictions can be
removed or boundary modifications made without the threat of

adverse effect to the hydrothermal system within the
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reserved land of YNP.

2, Modification Pursuant to Review

a. Within 60 days of mailing of the report in Article
IV, section J.1l.h., and if (1) the TOC recommends
modification; {2) the United States, state or a person with
property or water rights within the Area petitions for a
hearing; or (3) a person with an interest that would be
adversely affected by the recommendation, petitions for a
hearing, the Department shall provide for notice of a
hearing pursuant to state law.

b. The Department shall follow the rules for a
contested case under the Montana Administrative Procedures
Act, Title 2, Chapter 4 of the Montana Code Annotated. In
addition, the Department shall apply the following
provisions:

i. The report or reports, data and other written
information produced by the TOC shall be admissible in the
hearing without further foundation and not subject to the
hearsay objection, subject to the rights of any party or
claimant to cross-examine the producer or drafter of the
written material and to controvert the same by other
evidence. The hearing officer may request that members of
the TOC appear to provide expert testimony in the case. The
hearing officer shall also hear any ocral and written

scientific evidence presented by the state, the United
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States, any applicant for a permit to appropriate who has
requested review, and any person with property or water
tights in the Area, or an interest that would be adversely
affected by the recommended modification.

ii. The scientific evidence and recommendations
presented in the report by the TOC have a rebuttable
presumption of validity for the purposes of Article IV. The
Department shall adopt the recommendations of the TOC unless
the recommendation by the TOC is refuted by clear and
convincing scientific evidence. The dissenting report of the
TOC, if any, may be used as rebuttal evidence.

iii. The Department shall issue an order stating
findings of fact and conclusions of law.

c. Within 30 days of an order by the Department, a
person aggrieved by the order may appeal on the record to a
state or federal court of competent jurisdiction. For an
appeal to state court, wvenue shall be the Firat Judicial
District in Helena and the review must be conducted
according to the procedures for judicial review of a
contested case under the Montana Administrative Procedures
Act, Title 2, Chapter 4, of the Montana Code Annotated.

ARTICLE V
GENERAL PROVISIONS

A. No Effect on Tribal Rights or Other Federal Reserved

Water Rights:
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1. Nothing in this Compact may be construed or
interpreted in any manner to establish the nature, extent or
manner of administration of the rights to water of an Indian
Tribe in Montana, or of a water right of an individual that
is derivative of such right, or of the United States on
behalf of such tribe or tribal member. The relationship
between the water rights of the National Park Service
described herein and any rights to water of an Indian Tribe
in Montana, or of a water right of an indiwidual that |is
derivative of such right, or of the United States on behalf
of such tribe or tribal member shall be determined by the
rule of priority.

2. Nothing in this Compact is otherwise intended to
conflict with or abrogate a right or c¢laim of an 1Indian
Tribe regarding boundaries or property interests in the
State of Mcntana.

3. Nothing in this Compact may be construed or
interpreted in any manner to establish the nature, extent or
manner of administration of the rights to water of any other
federal agency or federal lands in Montana other than those
of the National Park Service. The exercise of a water right
of the United States, if any, to water for a consumptive use
on land administered by the United States Forest Service
upstream of a water right to instream flow described in this

Compact shall be allocated from the United States' share for
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instream flow, not the state's share for consumptive use.

B. State Water Rights

Nothing in this Compact may limit the exclusive
authority of the state, including the authority of a water
commissioner authorized by state law, to administer all
current and future water rights recognized under state law
within and upstream of the reserved land covered by this
Compact, provided that in administration of those water
rights in which the United States has an interest, such
authority is limited to that granted under federal law.

C. General Disclaimers

Nothing in this Compact may be construed or interpreted:

1. as a precedent for the litigation or the
interpretation or administration of future compacts between
the United States and the state; or of the United States and
any other state;

2. as a waiver by the United States of its right under
state law to raise cbjections in state court to individual
water rights claimed pursuant to the state Water Use Act,
Title B85, of the Montana Code Annotated, in the basins
affected by this Compact;

3. as a waiver by the United States of its right to
seek relief from a conflicting water use not entitled to
protection under the terms of this Compact;

4. to establish a precedent for other agreements
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between the state and the United States or an Indian tribe;

S. to determine the relative rights, inter sese, of
persons using water under the authority of state law or to
limit the rights of the parties or a person to 1litigate an
issue not resolved by this Compact;

6. to create or deny substantive rights through
headings or captions used in this Compact;

7. to expand or restrict any waiver of sovereign
immunity existing pursuant to federal law as of the
effective date of this Compact;

8. to affect the right of the state to seek fees or
reimbursement for costs or the right of the United States to
conteast the impositicn of such fees or costs, pursuant to a
ruling by a state or federal court of competent jurisdiction
or Act of Congress;

9. to affect in any manner the entitlement to or
guantification of other federal water rights. This Compact
is only binding on the United States with regard to the
water rights of the National Park Service, and does not
affect the water rights of any other federal agency.

D. Use of Water Right

Except as otherwise provided in this Compact, the rights
of the United States described in this agreement are federal
reserved water rights. Kon-use of all or a part of the

federal reserved water rights described in this Compact
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shall not constitute abandonment of the right. The federal
reserved water rights described in this Compact need not be
applied to a wuse deemed beneficial under state law, but
shall be restricted tc uses necessary to fulfill the
purposes of the associated reserved land.

E. Appropriation Pursuant to State Law

Nothing in this Compact may prevent the United States
from seeking a permit to appropriate water under state law
for use outside the boundaries of the federal reservations
for which a water right is described in this Compact,
provided that, no such use wmay be included in the
calculation of total current or future consumptive use
rights allocated to use pursuant to state law by this

Compact, and provided further that, a water right cobtained

in this manner shall be considered a state water right and
shall be administered pursuant to general provisions of
state law as provided in Article 11, section J.2.b.

F. Reservation of Rights

The parties expressly reserve all rights not granted,
described or relinquished in this Compact.

G. Severability

Except as provided in Article IV, the provisions of this
Compact are not severable.

H. Multiple Originals

This Compact is executed in qulntﬁplicate. Each of the
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five (5) Compacts bearing original signatures shall be
deemed an original.

I. Notice

Unless otherwise specifically provided €£for in this
Compact, service of notice required hereunder, except
service In litigation, shall be:

1. State: Upon the Director of the Department and such
other cofficials as he or she may designate in writing.

2. United States: Upon the Secretary of the Interior
and such other officials as he or she may designate in
writing.

ARTICLE VI
FINALITY OF COMPACT RAND DISMISSAL OF PENDING CASES

A. Binding Effect

1. The effective date of this Compact is the date of
the ratification of this Compact by the Montana legislature,
written approval by the United States Department of the
Interior, or written approval by the United States
Dapartment of Juatice, whichever occurs later. Once
effective, all of the provisions of this Compact shall be
binding on:

a. The state and a person or entity of any nature
whatsoever using, claiming or in any manner asserting a
right under the authority of the state to the use of water;

and
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b. except as otherwise provided in Article V, section
A., the United States, a person or entity of any npature
whatsoever using, c¢laiming, or in any manner asserting a
right under the authority of the United States to the use of
water,

2. PFollowing the effective date, this Compact shall not
be modified without the consent of both parties. Either
party may seek enforcement of this Compact in a court of
competent jurisdiction. Except as provided in Aiticle v
concerning the appropriation of funds, attempt o
unilaterally modify this Compact by either party shall
render this Compact voidable at the election of the other
party.

3. On approval of this Compact by a state or federal
court of competent 3jurisdiction and entry of a decree by
such court confirming the rights described herein, this
Compact and such rights are binding on all persans bound by
the Einal order of the court.

4. If an objection toc this Compact is sustained
pursuant to 85-2-702(3), MCA, this Compact shall be voidable
by action of and without prejudice to either party.

B. Disposition of aActions

Subject to the following stipulations and within cne
hundred eighty (180) days of the effective date, the parties

shall submit this Compact to an appropriate state court or
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courts having Jjurisdiction over this matter in an action
commenced pursuant to 43 U.S.C. 666, for approval in
accordance with state law and for the incorporation of the
reserved water rights described in this Compact into a
decree or decrees entered therein. The parties understand
and agree that the submission of thig Compact to a state
court or courts, as provided for in this Compact, is solely
to comply with the provisions of 85-2-702(3), MCA, and does
not expeand (sic])] the jurisdiction of the state court or
expand in any manner the limited waiver or sovereign
immunity of the United States in the McCarran Amendment, 43
U.8.C. 666 or other provision of federal law.

1, Dismissal of Filed Claims: At the time the state

courts approve the reserved water rights described in this
Compact and enter a decree or decrees confirming the rights
described herein, such courts shall dismiss, with prejudice,
all of the water right claims specified in Appendix 3 to
this Compact. If this Compact fails approval or a reserved
water right described herein is not confirmed, the specified
claims shall not be dismissed.

2. Disposition of Federal Suitg: Within ninety (990)

days of the issuance of a final decree or decrees by the
state courts approving this Compact and coafirming the
reserved water rights described herein, and the completion

of any direct appeals therefrom or the expiration of the
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time for Cfiling such appeal, the parties shall execute and
file joint motions pursuant to Rule 41{a)} Fed. R. Civ. P. to
dismiss with prejudice those claims made by the United
States for Glacier National Park in United States w.

Aageson, No. CV-79-21-GF (D. Mont.); United States v. Abell,

No. CV-79-33M (D. Mont.); and United States v. AMS Ranch,

Inc., No. CV-79-22-GF (D. Mont.). This Compact may be filed
as a consent decree in those federal suits, only if, prior
to the dismissal of the federal suits as provided in this
Article, it is finally determined in a judgement binding on
the State of Montana that the state courts lack jurisdiction
over some or all of the reserved water rights described in
this Compact. Within one year of such judgment the United
States agrees to commence such additional proceedings in the
federal district court for the District of Montana as may be
necessary to judicially confirm the reserved water rights
described herein which are not included within an existing
action.

C. Settlement of Claims

The parties intend that, with the exceptions noted
herein, the water rights described in this Compact are in
full and final settlement of the water right claims for the
reserved land administered by the National Park Service in
Montana on the effective date of this Compact. Pursuant to

this settlement, by which certain federal reserved water
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rights are expressly recognized by the state in this Compact
and other water rights claims of the United States are
expressly retained in Article III, sections B., D., E, and
F., the United States hereby and in full settlement of any
and all claims filed by the United States or which could
have been filed by the United States for reserved land
administered by the National Park Service in Montana
relinquishes forever all said claims on the effective date
of this Compact to water within the State of Montana for
reserved land administered by the National Park Service. The
state agrees to recognize the reserved water rights
described and gquantified herein, and shall, except as
expressly provided for herein, treat them in the same manner
as a water right recognized by the state.

D. The parties agree to seek enactment of legislation
and to recommend appropriation of federal funds necessary to
effectuate the provisions and purpocses of this Compact, and
to defend the provisions and purposes of this Compact from
all challenges and attacks.

IN WITNESS WHEREOF the representatives of the State of
Montana and the United States have signed this Compact on

the __ day of e 19_ .

FOR THE STATE OF MONTANA
MONTANA RESERVED WATER RIGHTS COMPACT COMMISSION

FOR THE UNITED STATES
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NEW SECTION. Section 2. Statutory appropriation of
federal funds. (1) There must be created those accounts that
are necessary within the federal special revenue fund
established under 17-2-102 for the purposes of this part.

(2) Federal funds deposited in the accounts and
interest and earnings on the accounts are statutorily
abptopriated, as provided in 17-7-502, and must be used for
the following purposes or to reimburse the state for
expenditures incurred far the following purposes:

{a) establishment, administration, and enforcement of
the Yellowstone controlled ground water area;

{b) inventory, sampling, reporting, and data base
management ;

{c) provision for administrative costs and the cost of
any study or any other necessary activity by the technical
oversight committee; and

{d) any other necessary activity pursuant to this part.

Section 3. section 17-7-502, MCA, is amended to read:

*17-7-502. Statutory appropriations -—-— definition -—-
requisites for walidity. (1} A statutory appropriation is an
appropriation made by permanent law that authorizes spending
by a state agency without the need for a biennial
legislative appropriation or budget amendment.

(2) Except as provided in subsection (4), to be

effective, a statutory appropriation must comply with both
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of the following provisions:

{(a) The law containing the statutory authority must be
listed in subsection (3).

(b} The law or portion of the law making a statutory
appropriation must apecifically state that a statutory
appropriation is made as provided in this section.

{3) The following laws are the only laws containing
statutory appropriations: 2-9-202; 2-17-105%; 2-18-812;
1¢-3-203; 10-3-312; 10-3-314; 10-4-301; 13-37-304; 15-1-111;
15-23-706; 15-25-123; 15-31-702; 15-36-112; 15-37-117;
15-65-121; 15-70-101; 16-1-404; 16-1-410; 16-1-411;
17-3-212; 17-5-404; 17-5-424; 17-5-704; 17-5-804; 17-6-409;
17-7-304; 19-5-404; 19-6-709; 19-8-504; 19-9-702; 19-9-1007;
19-10-205; 19-10-305; 19-10-506; 19-11-512; 19-11-513;
19-11-606; 19-12-301; 19-13-604; 19-15-101; 20-4-109;
20-6—-406; 20-8-111; 20-9-361; 20-26-1503; 22-3-811;
23-5-136; 23-5-306; 23-5-409; 23-5-610; 23-5-612; 23-5-631;
23-7-301; 23-7-402; 27-12-206; 37-43-204; 37-51-501;
39-71-2504; 44-12-206; 44-13-102; 53-6-150; 53-24-206;
61-5-121; 67-3-205; 75-1-1101; 75-5-507; 75-5-1108;
75-11-313; 76-12-123; 77-1-808; 80-2-103; 80-11-310;
82-11-136; B82-11-161; B5-1-220; |[section 2]; 90-3-301;
90-4-215; 90-6-331; 96-7-220; and 90-9-306.

(4) There is a statutory appropriation to pay the

principal, interest, premiums, and costs of issuing, paying,
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and securing all bonds, notes, or other obligations, as due,
that have been authorized and issued pursuant to the laws of
Montana. Agencies that have entered into agreements
authorized by the laws of Montana to pay the state
treasurer, for deposit in accordance with 17-2-101 through
17-2-107, as determined by the state treasurer, an amount
sufficient to pay the principal and interest as due on the
bonds or notes have statutory appropriation authority for
the payments. (In subsection (3): purauant to sec. 7, Ch.
567, L. 1991, the inclusion of 19-6-70% terminates upon
death of last recipient eligible for supplemental benefit;
and pursuant to sec, 18, Ch. 748, L. 1991, the inclusicn of

22-3-811 terminates June 30, 1993.)%

NEW SECTION. Section 4. codification instruction,
[Sections 1 and 2] are intended to be codified as - an
integral part of Title 85, chapter 20, and the provisicns of
Title 85, chapter 20} apply to [sections 1 and 2].

-End-
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HOUSE BILL NO. 652
INTRODUCED BY WANZENRIED, GROSFIELD, YELLOWTAIL,
HARPER, SWYSGOOD, HALLIGAN, BECK, BROOKE, SWANSON,

RANEY, GILBERT, GRINDE, FAGG, SCHYE

A BILL FOR AN ACT ENTITLED: "AN ACT RATIFYING A RESERVED
WATER RIGHTS COMPACT BETWEEN THE UNITED STATES NATIONAL PARK
SERVICE AND THE STATE OF MONTANA; ESTABLISHING A STATUTORY

APPROPRIATION; AND AMERDING SECTION 17-7-502, MCA."

BE IT ENACTED BY THE LBGISLATURE OF THE STATE OF MONTANA:

NEW_SECTION. Section 1. Dnited States Ratiomal Park
Service —- Montana compact ratified. The compact entered
into by the state of Montana and the United States National
Park Service and filed with the secretary of state of the
state of Montana under the provisions of 85-2-702 on [date
of £iling) is ratified. The compact is as follows:

WATER RIGHTS COMPACT
STATE OF MONTANA
UNITED STATES OF AMERICA, NRATIONAL PARK SERVICE

This Compact is entered into by the State of Montana and
the United States of America to settle for all time any and
all claims to water for certain lands administered by the
National Park Service within the State of Montana at the

time of the effective date of this Compact.
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RECiTALS
WHEREAS, in 1979 the United States filed in the United
States District Court for the District of Montana several
actions to adjudicate, inter alia, its rights to water with

respect to Glacier National Park, sgee United States v.

Aageson, No. CV-79-21-GF; United States v. Abell, No.

CV-79+33-M; and United States wv. AMS Ranch, Inc., No.

Cv-~79-22-GF.

WHEREAS, the State of Montana, in 1979 pursuant to Title
B5, Chapter 2 of the Montana Code Annotated, commenced a
general adjudication of the rights to the use of water
within the State of Montana including all federal reserved
and appropriative water rights;

WHEREAS, 85-2-703, MCA, provides that the state may
negotiate settlement of claims by the federal government to
non-Indian reserved waters within the State of Montana;

WHEREAS, the United States wishes to guantify and have
decreed the amount of water necessary to fulfill the
purposes of the existing National Park Service units in the
State of Montana, including those reserved water rights
necessary to preserve Glacier National Park and Yellowstone
National Park unimpaired for future generations;

WHBEREAS, the United States, in quantifying its reserved
water rights recognizes the need to accommodate the

interests of the state and its citizens by providing for the

-2- HB 692
THIRD READING

AS AMENDED



W N

[

cC W oo ~w o U

12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0692/03

development and use of water in the vicinity of the Park
units to the extent that it is possible t¢ do s0 without
materially affecting the rights and interests of the United
States;

WHEREAS, the United States Attorney General, or a ddly
designated official of the United States Department of
Justice, has authority to execute this Compact on behalf of
the United States pursuant to the authority to settle
litigation contained in 28 U.S5.C. 516-17 (1568};

WHEREAS The Secretary of the Interior, or a duly
designated official of the United States Department of the
Interior, has authority to execute this Compact con behalf of
the United 8States Department of Interior pursuant to 43
U.5.C. 1457 [1986, Supp. 1992);

NOW THEREFORE, the State of Montana and the United
States agree as follows:

ARTICLE I
DEFINITIONS

For purposes of this Compact only, the following
definitions shall apply:

{1) "Abstract” means the copy of the document entitled
"ahgtract of National Park Service Water Rights" referenced
in this Compact as Appendix 1.

(2) “Big Hole National Battlefield" or "BHNB" means

those lands located in Montana that were acquired pursuant

-3- , HB 692
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to, or withdrawn and reserved by Executive Order No. 1216 of
June 23, 1910; Presidential Proclamation No. 2339 of June
29, 1939, 53 Stat. 2544; and Act of May 17, 1963, 77 Stat.
18.

{3} "Bighorn Canycn National Recreation Area” or
"BCNRA" means those 1lands located in Montana that were
acguired pursuant to, or designated as such by Act of
October 15, 1966, B0 Stat. 913.

(4) “Bureau" means the Montana Bureau of Mines and
Geology or its successor.

{S) "Category 1l stream" means a stream that headwaters
on the reserved land administered by the National Park
Service. ‘

(6) “Category la stream” means a streah that headwaters
on the reserved land administered by the Naticnal Park
Service and which, in part, carries water that drains
non—-federal land within the boundaries of the same reserved
land,

{7y *“Category 2 strean" means a stream that headwaters
in a Wilderness Area in Montana outside the respective Park
unit which flows into the reserved land administered by the
National! Park Service, and which is pot the source for a
consumptive UOSE water right recognized under state law on
the effective date of this Compact and drains a hydrologic

basin that contains only federal land.
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(8) "Category 3 stream” means a stream that headwaters
in Montana outside the reserved land administered by the
National Patk Service that flows into the reserved land and
is the Bouéce for consumptive use water rights recognized
under state law on the effective date of thia Compact.

(9) "Category 4 stream"” means a stream that is treated
individually due to special circumstances.

(10) "Consumptive use” means use of surface water not
considered a non-consumptive use under (24) and use of
groundwater which is shown to be hydrologically connected to
surface water pursuant to Article II.

(a) "Current consdnptive use”, when referring to water
rights recognized under state law only, means all
congumptive use water rights recognized under state law with
a priority date before January 1, 1993,

{b) “Future consumptive use", when referring to a water
right recognized under state law only, means a consumptive
use water right recognized under state law with a priority
date on or after January I, 1993.

{11) *“Credible information" means credible evidence
sufficient to support a prima facie basis for the theory
asserted.

{12) "Department" means the Montana Department of
Natural Resources and Conservation or its successor.

{13) “"Effective date of this Compact” means the date of
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the ratification of the Compact by the Montana legislature,
written approval by the United States Department of the
Interior, or written approval by the United States
Department of Justice, whichever is later.

{14) “Glacier National Park® or “GNP" means those lands
located in Montana that were acquired pursuant to, or
withdrawn and reserved by the Act of May 11, 1910, 36 Stat.
354; Act of February 27, 1915, 38 Stat. 8l14; and Act of
april 11, 1972, 86 Stat. 120.

(15) “Grant Kohrs Ranch National Hiséoric Site" means
those lands acquired by the United States and designated as
such pursuant to Public Law 92-406, August 25, 1972,

{16) "Groundwater" means water that is beneath the
ground surface.

(17) {a) "Hydrologically connected", for the purposes
of Articles II and III, means groundwater that is connected
to surface water such that appropriation at the proposed
rate will cause a calculable reduction in surface water
flow, A “calculable reduction in surface water flow" means a

theoretical teduqtion based on credible information as

. opposed to a measured reduction.

(b} “"Hydrologically connected" for the purposes of
Article IV, means groundwater that is considered to be
connected to the hydrothermal system within the reserved

land of Yellowstone National Park based on scientific
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evidence according to the procedures in Article IV.

{18) "Bydrothermal system" means the groundwater system,
including cold water recharge, transmission and warm water
discharge that is hydrologically connected to the
hydrothermal features within the reserved land of
Yellowstone National Park.

(19) “"Hydrothermal discharge water" means groundwater
with a temperature in excess of 59 degrees Fahrenheit that
is hydrologically cconnected to the hydrothermal system
within the reserved land of Yellowstone National Park.

(20) “Hydrothermal feature*® means a surface
manifestation qf a hydrothermal system, including but not
limited to: hot springs, geysers, mud pots, and fumaroles,

(21) “Instream flow"™ means the water that the parties
agree shall remain in the stream in satisfaction of the
United States' reserved water right for the purposes of the
reserved land.

{22) "Little Bighorn Battlefield National Honument" or
"LBENM" means those lands located in Montana that were
acquired pursuant to or withdrawn and reserved by
Presidential Proclamation of December 7, 1886.

{23) "Nez Perce National Historical Park" means those
lands in Montana acquired and added to the Nez Perce
National Historical Park by Congress on October 30, 1992,

pursuant to Public Law 102-576.
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(24) (a) "Non-consumptive use" when applied to a mining
or hydropower use for which a water right is recognized
under state law with a priority date on or after January 1,
1993, means an appropriation that does not cause a net 1loss
in the surface source of supply, and where substantially all
of the diverted water becomes return flow with little or no
delay between the time of diversion and the time of return,
and without adverse effect on the guantity or quality of
water necessary to fulfill the purposes of the reserved
land.

(b) “"Non-consumptive use® when applied to a water right
recognized under atate law other than a mining or hydropower
use with a priority date on or after January 1, 1993, or a
water right recognized under state law with a priority date
before January 1, 1993, means a water right considered to be
non-consumptive by the decree, permit or law authorizing the
use.

(25} "Parties® means the State of Montana and the United

States.
(26) “Person* means an individual, association,
partnership, corporation, state agency, political

subdivision, or any other entity, but does not include the
United States.
(27) "Recognized under state law" when referring to a

water right or use means a water right or use protected by
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state law, but does not include state recognition of a
federal or tribal reserved water right.

{28) "Return flow" means the portion of water diverted
from a source that is returned to the same source, at or
near the point of diversion.

(29) "Scientific evidence" means geologic, geophysical,
geochamical and hydrologic information.

{30) "State" means the State of Montana and all
officers, agents, departments, and political subdivisions
thereof. Unless otherwise indicated, for purposes of
notification or consent, “state" means the Director of the
Montana Department of Natural Resources and Conservation or
his or her designee.

{31) "Technical Oversight Committee" or "TOC" means the
scientific committee established by Article IV of this
Compact.

(32) "Tributary to" means surface water that originates
in the same hydrologic basin or subbasin as the stream
referred to and which contributes water to the same stream.

(33) "UNINCORPORATED MUNICIPALITY" INCLUDES BUT IS NOT

LIMITED TO A RURAL SPECIAL IMPROVEMENT DISTRICT OR ANY OTHER

ENTITY THAT SERVES COMMUNITY WATER NEEDS.

+334(34) "United States™ means the federal government
and all officers, agencies, departments and political

subdivisions therecf. Unless otherwise indicated, for
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purposes of notification or consent other than service in
litigation, "United States® means the Secretary of the
Department of the Interior, or his or her designees.
+34¥(35) "Working Group Report" means the Abridged and
Unabridged reporta by Custer, S., et. al. dated January 5,

1993, and titled Recommended Boundary for Controlled

Groundwater Area in Montana Near Yellowstone Naticnal Park

and accompanying maps.

£353(36) "Yellowstone HNational Park"™ or "YNP" means

" those lands located in Montana that were acqguired pursuant

to, or withdrawn and reserved for Yellowstone National Park
by the Act of March 1, 1872, 17 Stat. 32; Act of May 26,
1926, 44 Stat. 655; Act of March 1, 1929, 45 Stat. 1435; Act
of April 19, 1930, 46 Stat. 220; and Proclamation No. 2013
of October 20, 1932, 47 Stat. 2537.
ARTICLE II
IMPLEMENTATION
A. Abstract:
Concurrent with this Compact, the parties have prepared
an Abstract, a copy of which is referenced as Appendix 1,
which is a specific 1listing of all of the United States'
water rights that are described in this Compact and
quantified in accordance with this Compact. The parties
prepared the Abstract to comply with the requirements for a

final! decree as set forth in B85-2-234(4) and (7), MCA, and
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in an effort to assiat the state courts in the process of
entering decrees accurately and comprehensively reflecting
the rights described in this Compact. The rights specified
in the Abstract are subject to the terms of this Compact. In
the event of a discrepancy between a right listed in the
Abstract and that same right as gquantified in accordance
with Articles II and IIl1 of this Compact, the parties intend
that the guantification in accordance with Articles II and
III of this Compact shall be reflected in a final decree.

B. Method of Allocation of Water on Category 3 and 4

Streams:

This section explains the method of gquantification of
the regserved instream flow water righta of the United States
for Category 3 and 4 streams and the method of calculating
the quantity of consumptive use pursuvant to state law within
a basin to which the United States agrees to subordinate its
reserved instream fiow water right. The method set forth in
thie section shall be used to determine whether the limits
on congumptive use pursuant to state law set forth in
Article III have been reached. Addition to the Abstract of a
reserved instream flow water right on a stream inadvertently
omitted by the parties or reclaasification of a stream due
to a water right recognized under state law and
inadvertently omitted by the parties shall be consistent

with this section and shall not be deemed a modification of
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this Compact.

1, Allccation to Instream Flow:

The allocation of water to instream flow on Category 3
and 4. streams is arrived at using the following method as
explained in general terms:

a. The United States' reserved water right for instream
flow includes the entire flow of that stream within the
State of Montana at the point where the stream flows over or
forms the boundary of the specified reserved land after: (1)
all consumptive use water rights of any agency of the United
States recognized under federal or state law are satisfied;
and {(2) subordination of the reserved water right for
instream flow to water rights recognized under state law as
set forth in and limited by Article 111 and more
specifically in the Abstract.

b. Actual use of water in Wyoming or Canada shall not
diminish the quantity of water designated for consumptive
use pursuant to state law as set forth in Article III.

2, MNethod of Calculation of Consumptive Use Rights

Recognized Under State Law:

To  determine whether water is available for
appropriation for consumptive use pursuant to state law on
Category 3Alnd 4 streams, and for determining whether the
limit on subordination of the United States' water rights to

consumptive uses has been reached, the following provisions
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shall apply:

a. Tributary Water: The calculaticn of total

consumptive use on a Category 3 or 4 stream shall include
all current and future consumptive use, recognized under
state law, of surface water tributary to the stream to the
point it enters the reserved land. The limits on total
consumptive use on a Category 4 8stream that forms the
boundary of the reserved land shall include all current and
future consumptive use recognized under state law, of
surface water tributary to the atream to the most downstream
point that the stream forms the boundary of the reserved
land.

b. Groundwater:

i. An exemption from state permit requirements for
wells or developed springs ahall not apply to appropriations
within a basin tributary to the reserved portion of a
Category 3 or 4 stream after the effective date of this
Compact, provided that the registration process set forth in
Article II, section B.2.b.ii.(3)(b) shall apply teo
applications for a permit for a well of 35 gpm or less, not
to exceed 10 acre-feet per year, In addition, all
groundwater appropriations within the Yellowstone Controlled
Groundwater Areé shall be subject tec Article 1V.

ii. The calculation of total consumptive use on a

Category 3 or 4 stream shall include appropriations of
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groundwater as fellows:

(1) Pre-January 1, 1993 An appropriation of

groundwater with a priority date before January 1, 1993,
shall not be included in the calculation of total
consumptive use.

(2) January 1, 1993 - Effective Date: An appropriation

of groundwater with a priority date on or after January 1,
1993, but before the effective date of this Compact shall be
included in the calculation of total consumptive use if the
following procedural reguirements are met and the
appropriation is found to be hydrologically connected to
surface water tributary to the reserved portion of a
Category 3 or 4 streanm.

(a) Within 120 days after the effective date of this
Compact, the Department shall provide the United States with
notice of all groundwater appropriations in drainages
tributary to the reserved portion of a Category 3 or 4
stream that, according to the records of the Department,
have a piiority date on or after January 1, 1993 and before
the effective date of this Compact.

(b) Up to 120 days following mailing of such notice the
United States shall provide the Department with credible
information that a groundwater appropriation included in the
notice is hydrologically connected to surface flow tributary

to the reaerved portion of a Category 3 or 4 stream.
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{c) Within 60 days of receipt of such information, the
Department shall issue an order stating that {1) the
appropriation is hydrologically comnected to surface water
tributary to the Category 3 or 4 stream; and {2) the action
to be taken with respect to the appropriation. The order 1is

effective within 60 days of issuance unless the appropriator

enters an appearance to contest the order. IF credible

information of hydrologic connection has not been provided
by the United States, the Department shall issue an order
stating its determination and reasons therefore.

(d4) If the appropriator eamters an appearance to contest
the order, the Department shall (1) issue an order staying
use of the appropriation pendiﬁg a final decision on the
matter by the Department only if the liamits oa total
consumptive use for that drainage have been reached; (2) set
a date for a hearing; and (3) proceed pursuant to the
provisions for a contested case under the Montana
Administrative Procedures Act, Title 2, Chapter 4, of the
Montana Code Annotated, provided that the burden of proving
hydrologic connection shall be as set forth in Article 11,
saction B.2.b.(3). The Department shall, whenever possible,
consolidate any proceedings on the groundwater application
pursuant to Article IV with any proceeding made necessary by
this Article.

(3) Post-Effective Date: An appropriation = of
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groundwater recognized under state law with a priority date
after the effective date of this Compact shall be included
in the calculation of total consumptive use if the fellowing
conditions apply:

{a) Wells in excess of 35 gallons per minute or 10

acre-feet per year: The limit on total consumptive use shall

include groundwater appropriation by a well or developed
spring with a permit amount in excess of 35 gpm or any well
with & volume of use greater than 10 acre-feet per year,
including a combined appropriation from the same source from
two or more wells or developed springs that exceeds these
limitations, unless the applicant is able toc show by a
preponderance of the evidence that the appropriation is not
hydrologically connected to surface flow tributary to the
reserved portion of a Category 3 or 4 stream,

(i) The applicant shall submit crédible information,
including a report to the Department prepared by a
professional gualified in the science of groundwater
hydrology werifying that the appropriation is not
hydrologically connected to surface flow tributary to the
reserved portion of a Category 3 or 4 stream. If the
applicant fails to submit the report, the application shall
be considered dJdefective and pshall be returned to the
applicant for completion as provided by state law.

{ii) The Department shall provide notice of the proposed
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appropriation and a copy of the report to the United States
concurrent with notice pursuant 85-2-307, MCA.

{iii) within 60 days of the mailing of notice, the
United States shall file an objection to the proposed
appropriation on the basis that it is hydrologically
connected to surface water.

{iv) The Daepartment shall not exclude the appropriation
from the 1limits on total consumptive use unless the
applicant proves by a preponderance of the evidence that the
proposed appropriation is not hydrologically connected to
surface flows tributary to the reserved portion of the
Category 3 or 4 stream. In doing sc the Department shall
make a specific finding on the adeguacy of the report
provided by the applicant.

{v) I1f the proposed appropriation is determined not to
be hydrologically connected to surface water, or if the
limit on consumptive use has not béen reached, the
Department may issue a permit in accordance with state law
and the applicant may complete the appropriation.

(b) Wells of 35 gallons per minute or less and 10

acre-feet per vear or less:

{i) An applicant for an appropriation of groundwater of
35 gpm or less, not to exceed 10 acre-feet per year shail
register for a permit by filing a Fform prescribed by the

department.
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(ii) The Department shall provide notice of the
registration for a permit to the United States within 30
days of the filing. Within 30 days of the receipt of notice,
the OUnited States may file an objection to the application
on the basis that the proposed appropriation is of
groundwater that is hydrologically connected to surface filow

tributary to the reserved portion of a Category 3 or 4

stream.

(iii) As long as the limit on consumptive use rights for
a Category’ 3 or 4 stream has not been reached, the
calculation of total consumptive use shall not include
groundwater appropriations by well or a developed spring of
35 gallons per minute or less that do not éxceed 10 acre
Eeet per year unless the United States shows by a
preponderance of the evidence that the proposed
appropriation is hydrologically connected to the reserved
portion of a Category 3 or 4 stream. If the United States
meets this burden, the Department shall include the
appropriation in the calcuiation of total consumptive use.

(iv) After the limit on consumptive use rights has been
reached on a particular stream, the necessary showing by the
United States' shall be to file an objection and come
forward with credible information showing that the proposed
appropriation is hydrologically connected to surface flows

tributary to the reserved portion of the Category 3 or 4
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stream. If the United States makes such a showing, the
Department shall consider the application under the criteria
in Article II, section B.2.b.(3)(b}(v} and (vi).

(v) The Department shall not exclude the appropriation
from the 1limits on total consumptive use unless the
applicant proves by a preponderance of the evidence that the
proposed appropriation is not hydrologically connected to
surface flows tributary te the reserved portion of the
Category 3 or 4 stream,

{vi) If the proposed appropriation is determined not to

be hydrologically connected to surface water the Department

may issue a permit in accordance with state law and the
applicant may complete the appropriation.

iii. wWithin 2 ye;ra after the effective date of this
Compact, the Department, in consultation with the United
States, is directed to promulgate rules as may be necessary
to implement Article II, section B.2.b. Said rules shall not

alter the rights or obligations of the parties hereto.

c. Effect of Decree in Calculation of Consumptive Use:;

Except as provided in Article II, section G., for the
purposes of this Compact, the flow rate of a consumptive use
shall be as finally decreed . in a general adjudication, or
recognized under staée iaw until such final decree. At each
stage in an adjudication, the allocation to current use as

set forth in Article III and more specifically in the
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Abstract shall be adjusted to reflect the decreed amount.

d. ‘Abandonment: When a cpnsuuptive use right recognized
under state law on a Category 3 or 4 stream is abandoned and
such abandonment causes water to become available for
appropriation within the limits of the total amounts of
water allocated to consumptive use rights recognized under
state law established for that stream by Article 1III, the
increment of water below that limit is available for new
appropriation in accordance with state law and this Compact.
State law governs the issue of whether an abandonment has

occurred.

e. HNon-Consumptive Use: The limit on total consumptive

use rights recognized under state law shall not include
non-consumptive uses as defined by this Compact.

C. Bubordination of Instream Flow Right:

1. The United States agrees to subordinate its :eser@ed
water right for instream flow to consumptive uses calculated
according to this Article in a manner that is specific to
each stream on which a reserved water right is described,
This subordination is set Forth for each stream in Article
III. Curtailment of uses to which the reserved water rights
described 'in this Compact have not been subordinated during
periods of low flow shall proceed on the basis of priority
and may be initiated in a state or federal court of

competent jurisdiction pursuant to Article 1I, section I.
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2, The reserved water rights described in this Compact
ghall not be subordinate to water rights which were
forfeited by B5-2-23%2 85-2-226 as interpreted in In_ the

Matter of the Adjudication of the Water Rights within the

Yellowstaone River, 253 Mont. 167, 832 P.24 1210 (19%2), nor

shall any claimant of such forfeited water right have
standing, based sclely on such claimed right, to object to
this Compact or any reserved water right described in this
Compact.

D. Location of Instream Flow Rights: The United States'

reserved water rights.fo: ingstream flow apply to the portion
of the Categories 1 through 4 streams specified in this
Compact that flow over or form the boundary to reserved laad
administered by the National Park Service.

E. Change in Instream Flow Right: Except as provided in

Article II, section J.2.b., the water rights dedicated to
instream flow by this Compact shall not be changed to any
other use.

F. Prohibition on Puture Impoundments: With the

exception of the North Fork of the Big Hole River and its
tributaries, no new Impoundments may be permitted on the
mainstem of a Category 2, 3, or 4 stream upstream of, or
along, the portion of the stream for which a water right for
instream Fflow is described in this Compact after the

effective date of this Compact. This prohibition shall
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include impoundments that are exempt from permit
requirements under state law. Reclamation, repair or
rehabilitation of an existing impoundment shall not be
congidered a new impoundment, provided that without the
consent of the OUnited States, reclamation, repair or
rehabilitation shall not cause the impoundment to exceed the
original constructed capacity of the impoundment. This
prohibiticn shall not apply to impoundments constructed to
store a Tribal water right or to implement settlement of
litigation regarding quantification of a Tribal water right.
On Category 3 and 4 streams for which an instream flow right
is described for periods of low flow as sef forth in Article
III, sections G.3.c. and 4., such water right has not- been
subordinated to a new water right with the method of
diversion as an impoundment on the mainstem of the stream
with a priority date on or after January 1, 1993, but before
the effective date of this Compact.

G. Management to Maximize Use by Montana Water Users of

the Water BAllocated to Consumptive Use Rights Recognized

Onder State Law: If any type of conservation or water

distribution plan which includes measurement of actual water
use, including use pursuant to rights recognized under state
law with a priority date before January 1, 1993, is adopted
pursuant to state law, the limits established for

consumptive use appropriated pursuant to state law shall
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apply to actual measured use, not permitted and decreed or
claimed rights, provided that racords of actual use be made
available to the United States on reguest and provided
further that, such plan shall not diminigh the reserved
water right of the United States as described in this

Compact.
H. Basin Closure

1. Except as provided in Article 11, section B.2.d., in
the following drainage basins upstream of the portion of the
stream for which a reserved water right for instream flow is
described in this Compact, the Department shall not process
or grant an application or registration for a permit to
appropriate or to reserve water for future consumptive use
as defined by this Compact once the limits on consumptive
use tabulated in Article III and set forth more specifically
in the Abstract are reached:

Big Hole National Battlefield:

North Fork of the Big Hole River
Glacier National Park:
North Pork of the Flathead River
Middle FPork of the Flathead River
Yellowstone National Park:
Bacon Rind, Buffalo, Cottonwood, Coyote,
Hellroaring, Little Cottonwood, Snowslide, cievice,

Dry Canyon, Slough, Tepee, and Soda Butte Creeks,
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and the Gallatin, Madison, and Yellowstone Rivers
2. If a temporary or permanent basin closure is enacted
under state law for a diainage bagin or subbasin for which
future consumptive water use is limited under this Compact,
the most restrictive measures applicable to consumptive use
of surface or groundwater shall control.

I. Enforcement of Water Right

l. The United States, the state, or the holder of a
water right recognized under state law, may petition a state
or federal court of competent jurisdiction for relief when a
controversy arises between the United States' reserved water
right described by this Compact, and a holder of a water
right recognized under state law. Resolution of the
controversy shall be governed by the terms of this Compact
where applicable, or to the extent not applicable, by
applicable state or federal law.

2. The United States agrees that a water commissionet
appointed by a state or federal court of competent
jurisdiction, or other official authorized by future changes
in law, wmay enter a federal reservation for which a water
right is described in this Compact for the purpose of data
collection, including the collection of information
neceasary for water distribution on or off the federal
reservation, and to imspect structures for the diversion and

measurement of water described in this Compact for
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consumptive use and for the measurement of instream £low.
The terms of entry shall be as specified in an order of a
state or federal court of competent jurisdiction.

3. The Department or the Bureau may enter a federal
enclave for which a reserved water right is described in
this Compact, at a reasonable hour of the day, for the
purposes of data collection on water diversion and stream
flow or inspection of devices maintained by the United
States pursuant to this Compact. The Department or Bureau
shall notify the United States by certified mail or in
person, at least 24 hours prior to entry.

4. The United States may reguest an investigation by
the Department of a diversion located upstream of the
reserved portion of a stream for which a reserved water
right is described in this Compact. The Department may
investigate, If an investigation occurs, the United States
may accompany the Department.

5. The United States shall wmaintain atructures,
including wellhead equipment and casing, for the diversion
and measurement of water authorized for consumptive use by
this Compact. The United States shall maintain the devices
it deems necessary for enforcement of its reserved water
right for instream flow described in this Compact.

6. A person who violates or refuses or neglects to

comply with the provisions of this Compact, an order of the
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Department pursuant to this Compact, or an action by the
Bureau pursuant to this Compact is subject to the penalties
provided by state law, including but not limited to,
revocation of a permit igsued pursuant to Article IV after
the effective date of this Compact.

7. For any appeal to state court of an administrative
decision authorized by this Compact, venue shall be the
First Judicial District in Helena and the review shall be
conducted according to the procedures for judicial review of
contested cases under the Montana Administrative Procedures
Act, Title 2, Chapter 4, of the Montana Code Annotated.

8. In any contested case proceeding held under the
Montana Administrative Procedures Act, Title 2, Chapter 4,
of the Montana Code Annotated, pursuant to this Compact, the
coamon law and statutory rules of evidence shall apply only
upon stipulation of all parties to a proceeding. '

J. Change in Use

1. Change in Use Defined: For the purpose of this

Article, the following actions affecting the use of a
reserved water right for consumptive use described in this
Compact shall be considered a change in use:

a. An action that alters type of use, place of use,
point of diversion, place or means of storage, period of use
or point of return Flow that will:

i. increase the net depletion on a source; or
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ii. adversely affect water quality at the point the
reserved water right ends; or

iii. result in a change in pecint of diversion or peint
of return flow relative to a holder of a water right
recognized under state law; or

iv. change the point of inetalon from groundwater to
surface water, or from surface to groundwater; or

v, 1in any other manner , adversely affects the
reasonable exercise of a water right that is recognized
under state law.

b. The exercise of a reserved water right to future
consumptive use as authorized by this Compact shall not be
considered a change in use.

2. Ingtream flow: Reserved water rights specified in
this Compact for instream flow shall not be subject to
change to any other use, provided that:

a. the emergency use of water for fire suppression as
provided for in Article III.H. shall not be deemed a change
or alteration in use, or viclation of a reserved water right
for instream flow; and

b. the DUnited States may seek to appropriate water for
a consumptive uge on a source for which no consumptive use
is described in this Compact by seeking a permit under atate
law for consumptive wuse, provided that the water right

granted shall not be counted against the limits CoR
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allocation for state consumptive use water rights imposed by
this Compact. The water right so acquired shall be
administered in accordance with Article V, section BH.

3. Consumptive uses: The United States may take action

affecting the use of its consumptive use water rights
provided that (1) the action shall be in fulfillment of the
purposes of the reservation; (2) the total use shall not
exceed the amount described in this Compact; and (3} the
action shall not adversely affect a water right that is
recagnized under state law.

4. Notice of intent to change use: At least 180 days

prior to a change in use, the United States agrees to
provide notice to the Department.

a. The notice shall contain the facts pertinent to the
proposed change including, where applicable:

i. The location of a new point of diversion.

ii. The new source of water.

iii. The new means of diversion.

iv. If a well is involved, the depth and locations of
the old and new well.

v. The new use and its impact on actual consumption and
water quality.

vi. If the change includes storage, the location, period
and capacity of the storage facility.

vii. An estimate of when the change will be effective.
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viii. A map showing the existing system and the proposed
change.

b. At least 120 days prior to the proposed change, the
United States agrees to publish the notice required by
Article II, section J.4.a. with a statement that within 60
days following publication or service of notice, relief may

be scught in a state or federal court of competent

jurisdiction, once in a newspaper of general circulation in

the area of the source, and to serve the notice by
first-class mail on interested and potentially affected
persons as identified by the records of the Department,
including: .

i. an appropriator of water or applicant for or holder

of a permit who, according to the records of the Department,

-may be affected by the proposed appropriation;

ii, a purchaser under contract for deed that, according
to the records of the Department, may be affected by the
proposed appropriation;

iii. any public agency that has reserved water in the
source recognized under state law; and

iv. a federal agency or Tribe that claim a reserved
water right or other water rights in the source.

c. On request by the United States, the Department
shall provide the information contained in its records

identifying any person potentially affected by the proposed
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change. The United States agrees to reimburse the Department
for the expense of providing this information.

d. In the event that future changes in state law
establish a method of notide of a proposed change in use to
interested and potentially affected persons other than by
first-class mail, the United States may alter the method of
notification accordingly.

€. Prior to the actual change, the United States agrees
to provide the Department with proof of notice by affidavit.

5. Objection to proposed change: Within 60 days

following the notice pursuant to Article 1I, section J.4.b.,
the Department or any other person may bring an action
against the proposed change in use in a state or federal
court of competent jurisdiction, if a property right, water
right, or other interest protected under state law would be
advergeiy affected, or if the proposed change is not in
compliance with this Compact.

6. Notice of Change:

a. The United States agrees to notify the state and
provide a copy of the final order within 60 days of its
entry by a state or federal court of competent jurisdiction
resclving any objections to the change in use of a Federal
reserved water right described in this Compact,

b. The United States agrees to provide the state with

notice of completion of the change within 60 days after the
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completion.

7. Reporting by the United States: For any action

affecting the use of a consumptive right whether or not such
action is deemed a change in use, the United States agrees
to provide the foliowing information to the Department:

a. Well log: For a use that includes the drilling of a

well or enlargement of an existing wellbore, the United

States agrees to provide a well log to the state within 60
days of the completion of the well.

b. Emergency Use: Within 60 days after the commencement
of a temporary emergency use for fire suppression described
in Section III.H. of this Compact, the United States agrees
to notify the state of the use to which the water was put,
the dates of use, and the eastimated amount of'water used.

¢. Annual Report: Between April 1 and May 1 of each
year, the United Statea agrees to provide the Department
with a report on (1) actions during the preceding year
affecting the use of a consumptive use right described in
this Compact, regardless of whether the action is deemed a
change in use pursuant to Article II, section J.1l.; (2) the
initiation of new uses that were completed during the
preceding year; and (3) any data and documents generated or
received by the Rational Park Bervice during the preceding
year on measurement of inatream flow on a Category 3 or 4

gtream.
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8. Reporting by the State: Between December 1 and

December 31 of each year, the Department shall provide the
United States with a report of: (1) changes in use during
the preceding year, as defined by state law, of water rights
upstream of or within the boundaries of reserved land for
which a reserved water right is described in this Compact;:
(2} new permits issued during the preceding year according
to the records of the Department; and (3) any data .and
documents generated by the Department during the preceding
year on the measurement of streamflows, diversions and well
use on or tributary to Category 3 or 4 streams.

ARTICLE III

WATER RIGHT

The parties agree that the following water rights are in

settlement of the reserved water rights of the United States
for the reservations described. All reserved water rights
described in this Article are subject to Article Vv, section
A.

A. Big Hole National Battlefield

1. Priority Date
The United 8tates has a priority date of June 29, 1939

for the reserved water rights described in this Compact for

BHNB.

2. Consumptive Use

The United States has a reserved water right for current
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and future consumptlive use for the purposes of the BHNB as
pet fb:th in Table 1. The period of use shall be from
January 1 through December 31. The sou}ce and place of use
shall be as set forth more specifically in the Abstract. The
place of use or point of diversion of a consumptive use
water right at BHNB shall include any non-reserved land
within BHNB boundaries as the boundaries exist on the
effective date of this Compact.
TABLE 1
United States National Park Service
Big Hole National Battlefield Consumptive Use

Place of Use Total Maximum

Volune Flow Rate

(ac-£ft) (gpm)
Visitor center

Museum
Maintenance area
Residences
Picnic area
Irrigation
Total for all use 7.14 50
3. 1Instream Flow
The North Fork of the Big Hole River is designated a
Category 4 stream where it flows over the reserved land of

BHNB. The United States has a reserved water right for
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instream flow on the North Fork of the Big Hole River where
it flows over the reserved land of BHNB. The reserved water
right for instreém flow is gquantified and defined as
follows:

a. Instream Flow Quantification for HNovember through

March: The United States has a reserved water right for
instream flow on the North Fork of the Big Hole River at the
point the river enters the reserved 3land of BHNB in' the
amount of 10 c¢fs for November through March. The instream
flow water right is subordinate teo (1) any use recognized
under state law with a priority date before January 1, 1983;
{2) any use conaidered non-consumptive as defined by this
Compact; and (3} any use of groundwater not included in the
calculation of consumptive use pursuant to Article II.

b. Instream Flow Quantification Efor April through

October: The United States has a reserved water right for
instream flow an the North Fork of the Big Hele River for
April thrcocugh October in the amount of water 1left in the
river after satisfaction of current and future consumptive
uses pursuant to state law in the amounts up to but no
greater than provided in Table 2, provided, that the limits
of Table 2 notwithstanding, the instream flow water right of
the United States is subordinate to (1) any water rights
recognized under state law with a priority date before

January 1, 1993; (2) any use considered non-consumptive as
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defined by this Compact; and (3) any use of groundwater not
included in the calculation of consumptive use pursuant to
Article II.
TABLE 2
State Law Based
Total Current and Future Consumptive Use Rights (cfs)
Tributary to the Reserved Portion of the

North Pork of the Big Hole River

Month Consumptive Use
April 4.85
Hay 23.85
June 18.70
July 4.05
Aug. 1.75
Sept. 1.35
Oct. 1.50

4. Nothing in this Compact may affect an existing right
to divert water from a peint within BHNB and transport it
for use off BHNB.

B. Bighorn Cany... .sowual Recreation Area

The parties were unable to finalize agreement on
qguantification of the water rights for BCNRA prior to the
effective date of this Compact. The parties agree to
continue to pursue, in good faith, quantification of water

rights, and further agree that all other relevant provisions
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of this Compact apply to a settlement of this water right
through thig process. In the event the parties are unable to
agree on guantification, the United States retains its right
to have the quantity of any reserved water right for BCNRA
adjudicated in a state or federal court of competent
jurisdiction.

C. Glacier National Park

1. Priority Date

The United States has a priority date of May 11, 1910
for reserved water rights described in this Compact for GNP.
The United States recognizes that this date is junior to the
priority dates for reserved water rights of the Confederated
Salish and Xootenai Tribes of the Flathead Indian
Regervation, and the Blackfeet Tribe of the Blackfeet Indian
Reservation.

2, Consumptive Uge

The United States has a reserved water right for current
and future consumptive use for the purposes of GNP as set
forth in Table 3. The period of use shall be from January 1
through December 31. The source and place of use shall be as
set forth more specifically in the Abstract. The place of
use or point of diversion of a consumptive use water right
at GNP shall include any ncn-reserved land within GNP
boundaries as the boundaries exist on the effective date of

this Compact.
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TABLE 3
United States National Park Service

Glacier National Park Consumptive Use

Place of Use Total Maximum
' vVolume Flow Rate
(ac-ft) {gpm)

Morth Fork Flathead River

Basin

Station, campground 4.7 70
Backcountry Use 1.98

Backcountry Patrol Cabins 2.06 55

Middle Fork Flathead River

Basin

McDonald Creek areas 246.00 1720
Middle Fork areas 0.70 10
Backcountry Use 2.42

Backcountry Patrol Cabins 2.06 55

Saint Mary River Basin

Northern Border areas 2.20 20
Many Glacier areas 166.40 600
Saint Mary areas 128.40 915
Backcountry Use 2.02 7

Backcountry Patrol Cabins 1.50 40

Two Medicine River Basin

Two Mediclne areas 6.40 70
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Backcountry Use 0.38
Backcountry Patrol Cabins 0.19 5

Cut Bank River Basin

Backcountry Use 0.18
Backcountry Patrol Cabins 0.19

Milk River Baain

Backcountry Use 0.02
GNP TOTAL 567.80

3. Instream Flow Right

a. Category 1:

i. JIdentification:

The following streams are designated as "Category 1:"

Sage, Spruce, Kishenehn, Starvation, Kintla, Red
Medicine Bow, Agassiz, Ford, Parke, Long Bow, Akokala, Numa,
Pocket, Jefferson, Bowman, Rainbow, Cummings, Logging,
Aqaconda, McGee, Camas, Fern, PFish, Howe, Longfellow,
Trapper, Continental, Plattop, Kipp, Cattle Queen, Ahern,
Mineral, Alder, Haystack, Logan, Hidden, Avalanche, Snyder,
Sprague, Walton, Lincoln, Thompson, Pacific, Stimson, Nyack,
Peril, Pinchot, Elk, Coal, Muir, Park, Debris, Ole, Shields,
Autumn, Upper Bear, Boundary, Olson, South Fork Valeatine,
valentine, Kootenai, Pass, Camp, Cleveland, Street,
Whitecrow, Redgap, Lee, Otatso, Kennedy, Windy, Appekunny,
Ptarmigan, Iceberg, Wilbur, Cataract, Allen, Swiftcurrent,

Boulder, Two Dog, Rose, Baring, Siyeh, Reynolds, Virginia,
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Medicine Owl, Hudsen Bay, Red Eagle, Atlantic, North Fork
Cut Bank, Lake, Dry Fork, Aster, Paradise, Appistoki, Two
Medicine, Portymile, Fortycne Mile, Midvale, Railroad,
Coonsa, Long Knife, Jackson, Grinnell, Kaina, Lunch,
Pyramid, Thunderbird and Upper Summit Creeks and Waterton,
St. Mary, North Fork Belly, Mokowanis and Belly Rivers.

ii. 1Instream Flow

The United States has a reserved water right for
instream flow on the Category 1 streams in the amount of the
entire flow of the streams, less any Uanited States'
consumptive use rights described in this Compact. This
reserved water right ends at the point the stream exits the
reserved land of GNP. The relaticnship between this water
right and a water right to water stored within GNP held by
the United States shall be governed by the rule of priority.

b, Category la Streams

i. Identification:

The following streams are designated as “Category la:"

Apgar, <Canyon, Dutch, Harrison, McDonald, and Quartz
Creeks.

ii. Instream Plow:

(a) The United States has a reserved water right Eor
instream flow on the Category la streams in the amount of
the entire fiow of the streams, less (1) any United States'

consumptive use rights deaciibed in this Compact; and (2)
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all water rights appurtenant to non-federal land within the
boundaries of GNP recognized under state law with a priority
date before January 1, 1993. This reserved water right ends
at the most downgtrgam point that the satream exits the
reserved land of GNP.

(b) In the event all non-federal 1and.on a Category la
stream is acquired by the United States for the purpose of
addition to GNP, the gtream may be reclassified as a
Category 1 stream at the reqguest of the United States.

c. Category 4 Streams

i. Identification:

The following streams are designated as Category 4: the
North Fork of the Plathead River, the Niddle Fork of the
Flathead River, Pivide, Jule, Rubideau and Wild Creeks.

ii. Instream Plow for the North and Middle Forks of the

Flathead 3iv§§=

The United States has a reserved water right Epr
instream flow on the North and Middle Forks of the Flathead
River in the amount of the entire flow of the rivers, less
any United States' consumptive use rights described in this
Compact g{qyiggg F@at, the instream flow water right is
subordinate to 1) all water rights recognized under state
law with a priority date before January 1, 1993, 2) future
consumptive uge rights calculated according to Article II up

te the limits set forth in Table 4; (3) any use considered
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non—consumptive as defined by this Compact; and (4) any use
of groundwater not included in the calculation of
consumptive use according to Article II. This reserved water
right ends at the most downstream point that the River forms
the boundary of the reserved land of GNP.
TABLE 4
State Law Based
Future Consumptive Use Rights (cfs)
Tributary to the Reserved Portion of the Flathead River
Month North Fork Middle Fork

Plathead River Flathead River

Jan. 7.5 7.1
Peb. 7.2 6.9
Mar. 8.9 8.1
April | 3 #
May ] ¥
June # #
July 40.5 #
Aug. 16.2 13.7
Sept. 11.8 9.7
Oct. 11.8 10.6
Nov. ‘ 12.0 11.6
Dec. 9.0 9.2
] The amount of water available for future

consumptive use in these months shall be an amcunt
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equivalent fo the flow rate for all consumptive
uses recognized under state law on December 31,
1992. The amount shall be adjusted to reflect the
flow rates in a decree issued by a state or federal
court of competent jurisdiction after December 31,
1992. At such time as final decrees are entered in
these basins, the Department shall tabulate these
rights, insert the appropriate amounts into Table
4, and submit the revised Table to the United
States and the state for inclusion in this Compact.
Revision of Table 4 to reflect this agreement sh&ll
not be deemed a modification of this Compact.

iii. Instream Plow for Divide, Jule, Rubideau and Wild

The United States has a reserved water right for
instream flow on Divide, Jule, RUBIDEAU, and Wild Creeks in
the amount of the entire flow of the stream, less any United
States' consumptive use righta described in thia Compact.
This water right ends at the most downstream point that the
stream exits or no longer forms the boundary to the reserved
land of GNP. This right is subject to the provisions of
Article V, section A., and (1) on Divide Creek, is
subordinate to any water rights recognized under state law
with a priority date before January 1, 1993; and (2} on

Rubideau Creek, is subordinate to any water rights
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recognized under state law with a priority date before
January 1, 1993, provided that the use of such right is
consigtent with federal law.

4. Lakes

The United States has a reserved water right>for the
maintenance of natural water levels in all naturally
occurring lakes within the boundaries of GNP for the purpose
of preserving unimpaired these Park resources. The water
right for the maintenance of lake levels is subordinate ta
(1) any OUnited States' consumptive use rights described in
this Compact; and (2) any water right recognized under state
law with a priority date before January 1, 1993. The named
and unnamed lakes in which the United States has a reserved

water right are those set forth specifically in the

Abstract.

D. Grant Kohrs Ranch National Historic Site

The Grant Kohrs Ranch National Historic Site in Montana
does not include reserved land. The United States may apply
for a permit to appropriate water or seek recognition of any
exiagting water rights in accordance with state law.

E. Little Bighorn Battlefield Mational Monument

The parties were unable to finaliee agreement on
quantification of the water rights for LBBENM prior to the
effective date of this Compact. For the purposes of

settlement of the reserved water rights for land
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administered by the National Park Service in Montana, the
parties agree that a water right for instream flow is
necessary for the historic purposes of LBBRNM. The parties
agree to continue to pursue, in good faith, quantification
of water rights and further agree that all other relevant
provisions of this Compact apply tc a settlement of this
water right through this process. In the event the parties
are unable to agree on quantification, the United States
retaing its right to have the quantity of any reserved water
right for LBBNM adjudicated in a state or federal court of
competent jurisdiction,

F. HNez Perce Hational Historical Park

The Ner Perce National Historical Park in Montana does
not include reserved land. The United States may apply for a
permit to appropriate water or seek reccgnition of any
existing water rights in accordance with state law.

G. Yellowstone National Park

1. Priority Date

The United States has a priority date of March 1, 1872
for the reserved water rights described in this Compact for
YNP.

2. Consumptive Use

The United States has a reserved water right for current
and future consumptive use for the purposes of YNP as set

Eorth in Table 5. The period of use shall be from January 1
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through December 31. The source and place of use shall be as
set forth more specifically in the Abstract. The place of
use or point of diversion of a consumptive use water right
at ¥YNP shall include any non-reserved land within YNP as the
boundaries exiat on the effective date of this Compact,
TABLE 5
. United States National Park Service

Yellowstone National Park Consumptive Use

Place of Use Total Maximum
Volunme Flow Rate
{ac-ft) {gpm)

Yellowstone River Basin

North Entrance 1.70 15
Stephens Creek facilities 12.00 50
™I facilities (Gardiner) 58.70 300
NE Entrance 15.60 50
Backcountry Use 10.70

Backcountry Patrol Cabins . 2.00 15
Day Use Areas 2.40 ' 6

Gallatin River Basin

NW Entrance Area 15.00 50
Backcountry Use 2.80

Backcountry Patrol Cabins 0.50 10
Day Use Areas 0.60 6

Madison River Basin
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West Entrance 48.90 200
Backcountry Use 2.80
Backccuntry Patrol Cabins 0.50 10
Day Use Areas 0.70 6
¥NP TOTAL 174.90

3. Instream Flow Right

a. Category 1:

i. Identification:

The following streams are designated as “Category 1:"

Black Bear Canyon, Black Butte, Blacktail Deer, Cougar,
Daly, Duck, Pan, Grayling, Landaslide, Mol Heron, Pebble,
Specimen, Stephens, Upper Reese, and Wickiup Creeks, and the
Gardner River.

ii. Instream Flow:

The United 5States has a reserved water right for
instream flow on the Category 1 streams in the amount of the
entire flow of the streams, less any United States'
consumptive use rights described in this Compact. This
reserved water right ends at the most downstream point that
the stream exits the reserved land of YNP.

b. Cateqory 2:

i. Identification:

The following streams are designated as "Category 2:*

Bacon Rind, Buffalo, Cottonwood, Coyote, Hellroaring,

Little Cottonwood, and Snowslide Creeks.

-46- HB 692



[P- TN - TR B - N © N U PURNEE S B

-
-

12
13
14
15
16
17
is8
19
20
21
22
23
24

25

HB 0692/03

ii. Inatream Flow

The United States has a reserved water right for
instream flow on the Category 2 streams in the amount of the
entire flow of the streams, less any consumptive use rights
of an agency of the United States recognized under federal
or state law. This reserved water right ends at the nmost
downstream point that the stream exits the reserved land of
¥NP.

iii. Change in Wilderness Designation

In the event that the <Congress of the United States
repeals the Hilderness designation assigned to the
headwaters of an above named Category 2 stream, then, to the
extent consistent with the law repealing the Wilderness
designation as it pertains to water use, the stream
headwatered in the former Wilderness wmay be reclassified in
the appropriate category on request by the state.

c. Category 3:

i, IYdentification:

The following streams are designated as “"Category 3:"

Crevice, Dry Canyon, Slough, and Tepee Creeks.

ii. T™e United States has a reserved water right for
instream flow on Category 3 streams in the amount of the
entire flow of the streams, less any United States'
congumptive use righte described in this Compact, provided

that, the instream flow right is subordinate to (1) the sum
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of all water rights recognized under state law with a
priority date before January 1, 1993, plus any future
congumptive use rights calculated according to Articie 1II,
until the limit on total current and future consumptive use
set forth in Table 6 is reached; (2) any use considered
non-consumptive as defined by this Compact; and (3) any use
of groundwater not included in the calculation of
consumptive use according to Article 1I.
TABLE 6
State Law Based
Total Current and Future Consumptive Use Righta (cfs)

Tributary to the Reserved Portion of Category 31 Streams

Month Crevice Dry Canyocn Slough Teepee

Creek Creek Creek Creek
Jan. 0.2 0.1 1.5 g.3
Feb. 0.2 0.1 1.6 0.3
Mar. 0.3 0.1 1.9 0.4
April 1.1 - 0.2 5.6 1.2
May 3.8 1.3 19.8 4.5
June 3.4 1.2 22.4 5.3
July 1.0 0.3 7.3 1.7
Aug. 0.4 0.2 2.9 0.8
Sept. 0.4 0.1 2.3 0.6
Oct. 0.4 0.1 2.4 0.6
Nowv. 0.3 ‘ 0.1 2.1 0.5
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Dec. 0.2 6.1 1.8 0.4

iii. The provisions of Article III, section G,3.c.ii
notwithstanding, in the event of a period of low flow such
that Crevice, Dry Canyon, Slough, or Teepee Creeks fall
below the critical levels of instream flow shown in Table 7
at the point the stream enters the reserved land of YNP, the
United States' water right for instream £flow is not
subordinate to consumptive use water rights recognized under
state law with a priority date on or after January 1, 13993,

TABLE 7

Low Stream Flow Levela at which Subordination is Limited (c¢fs)

Month Crevice Dry Canyon Slough Tepee
Creek Creek Creek Creek
Jan. 3.8 1.1 28.9 6.5
Peb, 4.5 1.0 30.6 6.5
Mar, 5.2 1.2 35.4 7.7
April 20.2 4.7 106.4 23.7
May 71.8 24.0 376.2 B4.6
June 63.8 22.9 425.6 100.1
July 18.7 6.6 138.7 33.2
Aug. 8.1 3.1 55,2 14.9
Sept. 7.0 2.0 44.2 10.9
Oct, 7.1 1.9 45.0 10.8
Noy. 5.2 1.5 39.5 9.1
Dec. 3.9 1.4 34.1 8.1
-49~ HB 692
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d. Category 4:

The following streams are designated as Category 4: Soda
Butte Creek within the state, and the Gallatin, Madison and
Yellowstone Rivers where they flow within or form the
boundary to reserved land of YNP within the state.

i. Soda Butte Creek

{1) The United States has a reserved water right for
instream flow on Soda Butte Creek in the amocunt of the
entire flow of the stream, less any United States'
consumptive use rights described in this Compact, provided
that, the instream flow right is subordinate to: {a) the-sum
of any water rights recognized under state law with a
priority date before January 1, 1993y-pius; (B) any future
consumptive use rights calculated according to Article Ii1,
unti: AS LONG AS the limit on total current and future
consumptive use set forth in Table 8 is--reached HAS NOT

ALREADY BEEN REACHED OR EXCEEDED BY THE RIGHTS PROTECTED

UNDER SUBSECTION {l1)(A): by (C) any uge considered

non-consumptive as defined by this Compact; and te}(D) any
use of qrouﬁdwater not included in the calculation of
consumptive use according to Article II,
TABLE 8
State Law Based
Total Current and Puture Consumptive Use Rights (cfs)

Tributary to the Reserved Partion of Soda Butte Creek

-50- BB 692



[T - T Y T O N VI

R T
S T

15
16
17
18
19
20
21
22
23
24
25

HB 0692/03

Month

Jan. 0.3
Feb. 0.3
Mar . 0.2
April 0.1
May 6.2
Jﬁne 17.5%
July 6.4
Aug. 2.4
Sept., 0.8
Oct. 0.7
Nov. 7 0.5
Dec. 0.3

{2) The provisions of Article III, section G.3.d.i.(1}
notwithstanding, in the event of a period of low flow such
that BSoda Butte (reek falls below the critical levels of
instream flow shown in Pable 9 at the point the stream
enters the reserved land of YNP, the United States' water
right for instream flow shall be subordinate only to: (a)
any water right for domestic use of 35 gpm or less and to
any water right held by an incorporated or unincorporated
municipality, recognized under state law with a priority
date before January 1, 1993; (b) -any use congidered
non—~congumptive as defined by this Compact; and (c) any use

of groundwater not included in the calculation of
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congumptive use according to Article II.

{3) In the event that the Congress of the United States
repeals the Wilderness designation assigned to the land over
which Republic and Hayden Creeks and two unnamed tributaries
to Soda Butte Creek £flow in Wyoming, or otherwise makes
water from such tributaries available for appropriation in
Wyoming, the state may seek modification of Article II1I,
section 6.3.4.i.(2). of this Compact as provided in Article
VI, section A.2.

TABLE 9

Low Stream Flow Levels at which Subordination is Limited (cfs)

Soda Butte Creek

Month Flow
Jan. . 5.4
Feb. 5.1
Mar. 4.0
April 1,7
May 116.9
June 332.5
July 120.7
Aug. 46.4
Sept. 15.3
Oct. 14.2
Nov. 9.3
Dec. 6.3
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ii. The Gallatin, Madigson and Yellowstone Rivers

The United States has a water right for instream flow on
the Gallatin, Madison and Yellowstone Rivers in the amount
of the entire flow of the streams, less any United States'
consumptive use rights described in this Compact, provided
that, the right is subordinate to: (1) the sum of all water
rights recognized under state law with a priority date
before January 1, 1993, plus any Ffuture consumptive use
rights calculated according to Article II, until the limit
on total current and future consumptive use rights set forth
in Table 10 is reached; (2) any use considered
non-consumptive as defined by this Compact; and (3) any use
of groundwater not included in the calculation of
consumptive use according to Article II.

TABLE 10
State Law Based
Total Current and Future Consumptive Use Rights (cEs)

Tributary to the Reserved Portion of these Rivers

Gallatin Madison Yellowstone
Month River River River
Jan. 3.1 19.9 41.2
Feb. 3.1 19.7 40.6
Mar. 3.5 20.0 44.5
April 9.8 24.3 73.7
May 39.3 40.9 284.7
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June 48.0 40.2 556.7
July - 15.7 24.7 335.0
Aug. 5.8 21.4 156.5
Sept. . 4.4 21.1 96.0
Oct. 4.6 21.4 75.0
Nov. - 4.2 21.0Q 56.4
Dec. . 3.8 20.4 47.2

4. Hot sSprings tributary to Bear Creek and the

Yellowstone River

The hot springs that contribute to Bear Creek outside
the boundaries of Y¥YNP are important t¢ maintenance of
biclogic values of reserved water in the Yellowstone River
downstream from the confluence with Bear Creek. As part of
the settlement of the reserved water right for YNP, the
state agrees to grant the United States a water right under
state law to all of the natural flow of the Bear Creek hot
springs located at the mouth of Bear Creek in 81/2 51/2,
sec. 19, T9S, RYE, Montana Principle Meridian. The priority
date is the effective date of this Compact.

5. Lakes

The United States has a reserved water right for the
maintenance of natural water levels in all naturally
occurring lakes within the boundaries of YNP for the purpose
of preserving unimpaired these Park resources. The water

right for the maintenance of lake levels is subordinate to
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(1) any United States' consumptive use rights described in
this Compact; and {2) any water right recognized under state
law with a p:io:%ty date before January 1, 1993. The named
and unnamed lakes in which the United States has a reserved
water right are those set forth more specifically in the
Absgtract.

E. Emergency Fire Suppression

The use of water for emergency fire suppression benefits
the public, and is neceasary for the purposes of the various
Park reservations. The United States, may as part of its
reserved water right, divert water for fire suppression at
all of the Naticnal Park Service Units as needed, and
without a definition of the specific elements of a
recordable water right. Use of water for fire suppression
shall not be deemed an exercise of the United States®
reserved water rights for consumptive use or a violation of
its reserved water rights for inatream flow.

ARTICLE IV
YELLOWSTONE CONTROLLED GROUNDWATER ARERA

A. Statement of Intent

Yellowstone National Park was reserved for the express
purpose of “preservation, from injury or spoliation, of all

timber, mineral deposits, natural curiosities, or wonders

within said park, and their retention in their natural

condition.” 17 Stat. 32. The parties agree that Congress
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reserved water necessary to preserve the hydrothermal
features within the reserved land of ¥YNP. These reserved
water rights have priorities as of the date on which the
land was reserved.

The parties understand that knowledge of the
interrelationship of hydrothermal features within YNP, the
hydrothermal system that supports those features, and
groundwater in surrounding areas of Montana will benefit
from increased study. The parties agree that the
hydrothermal features of YNP are a unigue and irreplaceable
resource  and represent one of the few undisturbed
hydrothermal systems in the United States.

This Compact does not recognize a reserved water right
to groundwater outside the boundaries of the reserved land
of ¥YNP. However, the parties agree that restrictions shall
be placed on the development of groundwater adjacent to YNP
to the extent necessary to prevent adverse effect on the
reserved water right to groundwater within YNP. The parties
agree that the goal of establishment and administration of
the VYellowstone Controlled Groundwater Area shall be to
allow no impact to the hydrothermal system within the
reserved land of fHP.

B. PFindings

Ratification of this Compact by the Montana legislature

constitutes a finding that:
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1. unrestricted use of groundwater adjacent to
Yellowstone National Park is likely to interfere with the
water rights reserved by the United States in 1B72, 1929,
1930, and 1932, for the preservation of hydrothermal
features within YNP;

2. prevention of adverse effect on the Dnited States'
reserved water right to groundwater within the reserved land
of ¥YNP is a benefit to the state and to the United States;

3. the public interest and welfare requires that a
corrective control be adopted to regulate groundwater
development adjacent to YNP; and

4. the cooperative state-federal management and
oversight established by this Article is an effective means
to achieve protection of the reserved water right to
groundwater necessary to preserve the hydrothermal system
within the reserved land of ¥NP.

C. General Provisions

1. Establishment: The Yellowatone Controlled
Groundwater Area or “"Area" is hereby establishea and shall
be defined and administered according to this Compact.

2. Funding: The DUnited States agrees that it receives
substantial benefit from the establishment and
administration of the VYellowstone Controlled Groundwater
Area, and that the national and international public benefit

extends far beyond the boundaries of the state. Thus, the
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United States agrees that the relatively small population of
the state shouild not bear the entire coat of protection of
the United States' reserved water right. To this end, the
Department of the Interior agrees, subject te appropriations
by Congress, to reimburse the state for the expense of
establishment, administration and enforcement of the
Yellowstone Controlled Groundwater Area by the Department;
to fund the inventory, sampling, reporting and database
management by the Bureau; and, except as provided in Article
1V, section J.l.c., to fund the administrative costs and the
cost of any study or any other necessary activity pursuant
to this Article by the Technical Oversight Committee. ‘

3. Implementation Contingent on Funds: Such funding

shall be acconpliahed pursuant to the terms and conditions
of a separate agreement which shall incorporate terms and
conditions necessary to specify the activities to be funded
and appropriate-cost and accounting principles consistent
with generally applicable guidelines for federal funding in
similar circumstances, and consistent with the terms of this
Compact, including, but not limited to, the enumeration of
state expenses to be reimbursed in Article IV, section C.2.
The state is relieved of its obligation to establish,
administer, inventory, sample and maintain a database on the
Controlled Groundwater Area in the absence of a Funding

agreement and the provision of the funds specified therein.
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If the state is relieved of its obligation to implement all
or a portion of this Article, all other terms of this
Compact shall remain in effect, including all reserved water
rights established herein. Such agreement may be amended,
extended, renewed or terminated pursuant to its terms,

4. Interim Measures:

The state agrees that the following interim measures
shall apply from the effective date of this Compact until
the receipt of funds from the Onited States or Decembar 31,
1995, whichever occurs first. The United States agrees to
reimburse the state for the cost of the interim measures,
subject ta the appropriation of funds by Congress. The
parties agree that, even if funding is nbt received by
pecember 31, 1995 and interim measures are suspended, the
state and the Department of the Interior will continue to
recommend federal funding.

a. The Department shall issue the notice required by
Article IV, section F.

b. All permits issued within this time period within
the Area shall be conditioned on appropriation of water of
less than 60F., measured at the wellhead. ‘

¢. The Department shall require that each applicant Eor
a permit or person filing a notice of completion Ffor
issuance of a certificate of water right to appropriate

groundwater within the Area report the following information
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on filing of a well 1log: (1) well location to the
quarter—-quarter—gquarter—-quarter section; {2) ground
elevation at the wellhead; (3) well depth; (4) water level;
{5) flow rate or maximum pump capacity; and (&) water
temperature measured at the wellhead.

d@. The Department shall not issue a certificate of
water right for the appropriation of groundwater with a
temperature of 60 F. or more within the Area during this
time period. The Department shall arder temporary
abandonment of any well in the Area for which a conditional
permit was issued or notice of completion for issuance of a
certificate of water right was filed within this time pericd
that produces groundwater with a temperature of 60F. or
more, measured at the wellhead. Temporary abandonment shall
be according to the rules of the Montana Board of Water Well
Contractors.

e. Following receipt of funds from the United States,
the Department shall notify the applicant that the
appropriation 1is subject to the terms of this Compact and
shall proceed according to the procedurea set forth in this
Article. If funds are not received by December 31, 1995, the
Department may remove the order of temporary abandoament and
remove the condition on the permit or issue the certificgte
of water right pursuant to state law. The Department shall

continue to require that each applicant for a permit or
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certificate of water right to appropriate groundwater within
the Area report the following information on filing of g
well log: (1) well location to the
quarter—quarter-quarter-quarter section; (2) ground
elevation at the wellhead:; {3) well depth; (4) water level:;
(5) Fflow rate or maximum puap capacity; and (6) water
temperature measured at the wellhead.

5. Additional studies: In addition to approp:iations
necegsary to implement this Article, the state and the
National Park Service agree to recommend federal Eunding for
a baseline study of hydrothermal features in YNP and within
the Controlled Groundwater Area, for continued monitoring of
these features, and for geologic and geophysical studies
including, but not 1limited to, geologic mapping, and
monitoring of microearthquakes and subsidence in and
adjacent to YNP. Implementation of this Article is not

contingent on such appropriation.

6. Access for Studies: Consistent with the purpcses of

¥YNP, the United States agrees to allow reasonable access to
and across YNP to the extent necessary to accomplish the
data collection authorized by this Article or additional
Btudies recommended pursuant to Article IV, sectien C.5. In
seeking access, the Department or Bureau shall comply with
the provisions of Article II, section I.3.

7. Effect of Modification of Area: It is the intent of
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the parties that the initial boundaries of the Area set
forth in Article IV, section D. and Appendix 2, and initiai
restrictions set forth in Article IV, section E. may be
modified pursuant to Article 1V, section J., or with respect
to a single appropriation pursuant to Article IV, section
G.2.c. and shall not be deemed to be a modification of this
Compact. Any other modification of this Article shall be

congidered a modification of this Compact and is subject to

the terma of Article VI, section A.2.

8, It is the intention of the Department of the
Interior to protect the hydrothermal regsources of
Yellowstone National Park through the system established by
Article IV.

a. The National Park Service agrees, consistent with 43
U.8.C. 666, that enforcement will not be sought against the
holder of a water right recognized under state law with a
priority date on or after January 1, 1993, unless the NPS
hag, in the first instance, sought enforcement through the
state under the terms of this Compact.

b. RNotwithstanding the preceding subparagraph, if the
National Park Service, in its Jjudgment, determines that
¢circumstances warrant, nothing in this Compact prohibits the
United Statea from petitioning a state or federal court of
competent jurisdiction for injunctive or declarative relief.

Nothing in this Compact shall alter the courts' application
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of the test for injunctive relief; neither shall the
administrative determination by the National Park Service to
seek relief in said court be deemed to establish or preciude
any determination in such judicial proceedings. Prior to
such an administrative determination, the National Park
Service agrees that it will provide the State written notice
and will identify a time frame during which it will await
the State's efforts to address the concern.

c. A8 to an action against the holder of a right to
withdraw groundwater recognized under state law with a
priority date before January 1. 1993, the United States
agrees that this Compact shall not be used or relied upon as
evidence to show that:rtl) a reserved water right of the
United States exists appurtenant tc any land other than the
reserved land of ¥YNP; or (2) the priority date associated
with any portion of reserved land of YNP is other than the
date on which that portion of land was actually reserved.

D. Initial Boundaries of the Yellowstone Controlled

Gronndwater Area

The initial boundaries of the Yellowstone Controlled
Groundwater Area and Subareas are defined to include the
area in the State of Montana located within the geographic
boundaries shown on Appendix 2. Appendix 2 1is hereby
incorporated in this Compact by this reference as though set
forth here in full.
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1. Subarea 1I:

The initial geographic boundaries of the subarea
referred- to as Yellowstone Controlled Groundwater Subarea 1
shall include all of the area in Montana North and West of
¥YNP within the boundary delineated as subarea I on Appendix
2.

2. Subarea II:

The initial geographic boundaries of the subarea
referred to as Yellowstone Controlled Groundwater Subarea II
shall include all the area in Montana North and West of YNP
within the boundary delineated as subarea II on Appendix 2.

E. 1Initial Restrictions on Groundwater Development

within the Yellowstone Controlled Groundwater Area

Until the initial boundaries or restrictions set forth
in this Article are modified pursuant to Article IV, section
J., the restrictions get forth in this section shall apply
to groundwater appropriations within the Area with a
priority date on or after January 1, 1991, Such
appropriations shall follow the procedural requirements of
Article IV, section G.

1. The parties agree that the initial restrictions on
development of groundwater and any modification thereof,
shall not apply to appropriations with a priority date
before January 1, 1993. The sole provisions of this Article

applicable to such appropriations shall be those providing
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for inventory and eampling of current use set forth in
Article IV, section H. Groundwater appropriations with a
priority date before January 1, 1993 are subject to
applicable state law including, but not limited to, issuance
of a certificate of water right following final adjudication
of existing water rights. Nothing herein waives the right of
the United States to seek protection of its reserved water
right for protection of the hydrothermal features within the
reserved land of ¥YNP from groundwater appropriations with a
priority date before January 1, 1993 in a state or federal
court of competent jurisdiction, provided that the
limitation cn use of this Cﬁnpact in an action by the United
States against any such appropriator set forth in Article
IV, section C.8.c. shall apply.

2. The Department shall not issue a permit to
appropriate groundwater that is hydrothermal discharge water
as defined by this Compact unless either: (1) modification
occurs pursuant to Article IV, gection J. altering pertinent
boundaries or restrictions; or (2) an application is
approved pursuant to Article 1V, gection G.2.c. Unless
modification occurs: pursuant to Article IV, section J., the
Department shall not limit an appropriation of groundwater
that is not hydrothermal discharge water unless reguired to
do mo by Article 1I and ITII of this Compact or any other

provision of state law.
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F. General Notice of Establishment of the Yellowstone

Contrclled Groundwater Area

1., Notice: Within 120 days after the effective date of
this Compact and within 60 days of any decision by the
Department to modify the Area as set forth in Article 1V,
section J., the Department shall publish a notice of
establishment or modification of the Area setting forth:

a. the description by legal subdivisions of all lands
included in the controlled groundwater area;

b. the purpose of the controlled groundwater area or
modification; and

¢. the permit requirements, restrictions, inventory,
sampling and monitoring applicable within each subarea.

2. Publication and Service: BSuch notice shall be

published in a newspaper of general circulation in the
county or counties in which the Area is located. The
Department shall also serve a copy of the notice by mail on
each well driller licensed in Montana whose address is
within any county in which any part of the Area is located;
on each well driller known by the Department to operate in
the Area; on the Montana State Bureau of Mines and Ceology;
on the mayor or chair of the governing body of each county
or incorporated wmunicipality 1located in whole or in part
within the Area; and on the United States. The Department

may also serve notice on any other person or state or
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federal agency that the Department believes nay be
interested in or affected by the propesed designation or
modification of the Area. A copy of the notice shall be
mailed to each person's last known address according to the
records of the Departament.

G. Appropriations of Groundwater within the Yellowstone

controlled Groundwater Area With a Priority Date on or After

January 1, 1993

1. hppropriation of Groundwater within the Area with a

Priority Date on or after January 1, 1993 and before the

Effective Date of this Compact:

The initial restrictions on groundwater development set
forth in Article IV, Bection E. apply to appropriations of
groundwater with a priority date on or after January 1, 1993
and before the effective date of this Compact provided that
the following procedural requirements are met:

a. Within 120 days after the effective date of this
Compact or the receipt of adequate funds from Congress,
whichever occurs later, the Department shall provide the
United States with notice of all groundwater appropriations
within the Area that, according to the records of the
Department, have a priority date on or after January 1, 1993
and before the effective date of this Compact.

b. Subsequent to the notice provided for in Article IV,

gection G.l.a. and up to 120 days following mailing of the
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report on inventory provided in Article 1V, section
H.1.b.iii., the United States may provide the Department
with credible information on any groundwater appropriation
within the Area with a priority date on or after Jahuary 1,
1993 and before the effective date of this Compact, showing
that the appropriation is of water with a temperature of
60F. or more.

c. If the United States provides the information set
forth in Article IV, section G.l.b., the Department shall,
within 60 days of receipt of the information, issue an order
requiring that the appropriator comply with the applicable
restrictions., The order is effective within 60 days of
issuance unless the appropriator enters an appearance to
contest the order.

d. 1If the appropriator enters an appearance to contest
the order, the Department shall: (1) issue an order staying
use of the appropriation pending final decision on the
matter by the Department; {2) set a date for a'hearing; and
{3) proceed pursuant to the provisions for a contested case
under the Montana Administrative Procedures Act, Title 2,
Chapter 4 of the Montana Code Annotated, provided that in
such a proceeding the United States has the burden of
proving by a preponderance of the evidence that the
appropriation is of groundwater of 60F or more, If the

United States meets this burden, the appropriator shall
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comply with procedures and restrictions set forth in Article
IV, section G.2.

2, Appropriations of Groundwater with a Priority Date

after the Effective Date of thias Compact

a. General Provisions

i. All groundwater appropriations within the Area after
the eéEective date of this Compact are subject to this
Article. Applications and registration for a permit for the
appropriation of groundwater within the Area after the
effective date of this Compact shall include a statement of
whether the proposed use requires water with temperature of
60F. or more. In addition, the Departmeat shall not issue a

permit for appropriation of groundwater unless the

‘requirements of Articles II and 111 are met, if applicable.

ii. A permit igsued pursuwant to this Article shall
provide that:

(1) The permittes shall install a device to meter total
volume of water use in compliance with rules promulgated by
the Department pursuant to Article IV, section 1.5. The
Department shall specify the metering method and location of
installation. On or before January 15 of each year, the
permittee shall report annual use to the Bureau at: Montana
Bureau of Mines and Geology, Main Hall, Montana Tech, Butte
MT, 69701. Meters shall be made available to the permittee

at the Department of Natural Resources and Conservation
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Regional Water Rights Office at: 111 North Tracy, Bozeman,
Montana, 59715. Meters shall be acquired for distribution by
the Department of Natural Resources and Conservation
Regional Water Rights Office as part of the inventory and
sampling program authorized by Article 1V, gection I.

(2) The Department has the authority to modify or
revoke a permit if the provisions iisted below are
applicable, and all other administrative or judicial
enforcement authority provided under Title 85, part 2, of
the Montana Code Annotated applies to this part. The
Department may exercise its enforcement authority if (1) the
appropriater fails to allow access for sampling provided for
in Article IV, section H.; (2) the character of the
groundwater produced changes such that a restrict}on applies
pursuant to this Article; (3) new restrictions imposed
pursuant to Article 1V, section J. are applicable; or (4)
the appropriator violates any other provision of this part.

(3) A permit to appropriate hydrothermal discharge
water may include limits and conditions on appropriation
including but not limited to (a) limits on total withdrawal
by day, month or year; (b) a reqguirement to adhere to a
system of :ofntion of use within the Area; and {c) a
provision adjusting the total withdrawal from two or more
wells in the area used by the same appropriator.

(4) A permit to appropriate hydrothermal discharge
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water shall inciude any applicable monitoring requirement
recommended by the working Group Report or recommendations
by the TOC superseding that report unless the applicant
shows by clear and convincing evidence that such monitoring
is inappropriate.

jii. If, subsequent to the effective date of this
Compact, modification pursuant to Article IV, section J.
removes the restrictions set forth in Article IV, section
E., the monitoring recommended by the Working Group Report
ar as superseded by the TOC shall continue to apply unless
the applicant shows by clear and convincing evidence that
such monitoring is inappropriate, according to the criteria
in the Working Group Report or as superseded by the TOC.

b. Appropriations of Groundwater with a Temperature of

less than &OF

i. Registration and Application

{1} An applicant for an appropriation of groundwater of
35 gpm or less, not to exceed 10 acre—feet per year shall
register for a permit by filing a form prescribed by the
Department that shall include, but not be 1limited to, a
statement of whether the proposed use requires water with
temperature of 60F. or more, the well location, and intended
use and shall comply with the provisions of Article II and
II1, if applicable. The Department shall provide notice of

the registration for a permit to the United States within 39
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days of the Filing.

(2) An applicant for a permit to appropriate
groundwater of greater than 35 gpm or 10 acre-feet per year
after the effective date of this Compact, shall comply with
existing state law for permits to appropriate water and the
limits on groundwater appropriations set forth in Articles
II and 11I, if applicable. The Department may issue an
interim permit for the proposed appropriation to an
applicant seeking an appropriation for a use that does not
require water with a temperature of 60F. or more. if the
requirements of this section are met.

ii. prilling

(1) On filing a proper registration form, an applicant
for an appropriation of 35 gpm or less, not to exceed 10
acre-feet per year, with a proposed use that does not
require water with a temperature of 60F. or more may
complete the proposed well subject to state law and the
terms of this Compact, but shall not put the water to
beneficial use until issuance of a permit,

(2) Upan issuance of an interim permit, an applicant
for an appropriation of greater than 35 gpm or 10 acre-feet
per year may drill the well subject to state law and the
terms ¢f this Compact, but shall not put the water to
beneficial use until issuance of a permit.

iii. within 60 days of drilling of the well, the
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applicant or registrant shall provide the Department with a
well log on a form provided by the Department. The well log
shall include well location to the
quarter-quarter-quarter—quarter section; ground elevation at
the wellhead; well depth; water level; flow rate or maximum
pump rate; water temperature measured at the wellhead; and
specific conductance of the water produced using a device
provided by the Water Resources Regional Office.

iv. The Department shall forward a copy of the well log
to the United States and to the Bureau on receipt.

v. Pollowing receipt of the well log, the Department
may inspect the Helll at a reasonable hour of the day to
verify the information on the well log report. The United
States may request to accompany the ingpector as set forth
in Article II, section I.4.

vi. The United States has 60 days from the mailing of
the report to file an objection setting forth credible
information that the appropriation is of groundwater with
characteristics to which restrictions established pursuant
to this Article apply.

vii. The Department may issue a permit to appropriate
if: (}) the well 1log and any verification confirm that the
appropriation is of water toc which no restrictions pursuant
to this Article apply; and (2) all other requirements of

state law and this Compact have been met, unless the United
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States files an objection pursuant to Article IV, section
G.2.b.vi. If the well log or verification indicate
appropriation of water to which restrictions pursuant to
this Article apply or if the United States files a proper
objection, the applicant shall be subject to the provisions
of Article IV, section G.2.c.

viii. If a permit is issued, the applicant ar registrant
may complete the appropriation and apply the water to
beneficial use.

ix. Within 60 days of completion of the appropriation,
the permittee shall file a notice of completion with the
Department pursuant to state law.

¢. Appropriation of Groundwater with a Temperature of

60F. or Greater

If an application or registration for a permit within
the Area is for a use requiring groundwater with a
temperature of 60F. or more or the well log or any
verification indicates water of 60F. or more, the following

Provisions apply:

i. Subarea I - groundwater with a temperature of 85F.
Or more:

Groundwater of 85F. or more in Subarea I is presumed to
be hydrothermal discharge water. The Department shall not
process or grant an application for a permit to appropriate

water with a temperature of 85F. or more in Subarea I,
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unleas the appropriation is consistent with modification of
restrictions pursuant to Article IV, section J., or pursuant
to the procedures set Cforth below. hn application for an
appropriation that proposes to do no more than divert the
unenh#nced natural surface flow of a spring that is not
located in the mainstem of the reserved portion of a stream
to which a reserved water right for instream flow is
described in Article III of this Compact is not subject to
thege restrictions.

{1} The application shall set forth credible
information that the proposed appropriation does not include
contribution by hydrothermal discharge water;

(2) Within 30 days of receipt of the information the
Department shall seek review of the application by the TOC.

{3) The TOC shall review the report to determine if the
appropriation can take place without adverse effect on the
hydrothermal pystem within YNP. In performing the review,
the TOC shall utilize the best available scientific
information. The TOC shall resolve doubt in faver of
protection of the hydrothermal system within ¥YNP.

(4) Within 60 days of the reguest by the Department,
the TOC shall recomsend, in a report to the Department, if,
and under what conditions the appropriation could be allowed
without adverse effect on the hydrothermal system within

YNP. The TOC may recommend limits or conditions on the
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proposed appropriaticn that, in the opinion of the TOC,
would allow the development while protecting the
hydrothermal system within YNP. The TOC shall alsoc provide
the Department with a dissenting report pursuant to Article
IV, section J.l., if applicable.

(5) On receipt of the report or reports, the Department
shall provide a copy to the United States and the applicant
and shall schedule a hearing no less than 60 and no more
than 90 days from mailing of the report.

(6) The hearing shall proceed as a contested case under
the Montana Administrative Procedure Act, Title 2, Chapter 4
of the Montana Code Annotated.

{7) The report or reports, data and other written
information produced by the TOC shall be admissible in the
hearing without further foundation and not subject to the
hearsay objection, subject to the rights of any party or
claimant to cross-examine the producer or drafter of the
written material and to controvert the same by other
evidence. The hearing officer may reguest that members of
the TOC appear to provide expert testimony in the case.

{(8) The report and recommendations provided by the TOC
have a rebuttable presumption of validity for the purposes
of Article 1IV. The diannﬁting report, if any, may be used as

rebuttal evidence.

{9) If the report recommends denial of the application,
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the applicant may overcome the presumption by proving by
clear and convinecing evidence that the proposed
appropriation does not include hydr&thermal discharge water.

(10) If the application is denied, the Department shall
order that the well be temporarily abandoned; or, if
multiple water gzones are encountered, the zone of excess
temperature be closed to production. Abandonment shall be

according to the rules of the Montama Board of Water Well

_ Contractors unless alternative procedures are recommended by

the T0C. The abandonment order shall not be lifted until a
modification order pursuant to Section IV.J. allows the

appropriation or UNTIL THE DEPARTMENT determines that the

well should be permanently abandoned.

(11) Within 30 days of an order by the Department
pursuant to this section, appeal on the record may be made
to a state or federal court of competent Jjurisdiction. For
an appeal to state court, veaue shall be the First Judicial
Distriet in Helena and the review must be conducted
according to the procedures for judicial review of a
contested case under the Montana Adminlstrative Procedures
Act, Title 2, Chapter 4, of the Montana Code Annotated.

ii. Subarea I - groundwater with a temperature of 60F,

or more, but less than 85F:

Appropriation of groundwater with a temperature of 60F.

or more, but less than 85F. in subarea I is subject to the
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following provisions.

(1) The applicant shali provide credible information
that the water meets the fcllowing critertia:

(a) the proposed appropriation will do no more than
divert the unenhanced natural surface flow of a spring that
is not located in the mainstem of the reserved portion of a
stream to which a reserved water rigﬁt for instream flow is
described in Article III of this Compact, or

{b) the proposed appropriation meets al of the

following criteria:

(i) The water temperature is the result of the normal
thermsal gradient of the earth pius the mean annual air
temperature at the site plua 14F. Unless modified by the
TOC, the Department shall use the following equation to
estimate the water temperature expected:

{0.01646 x the depth of the production zone in feet) +
59.3F.

If the temperature measured at the wellhead is equal to
or less than the temperature estimated by this equation, the
appropriation meets this criteria.

{ii) the concentration of soluble chloride is less than
ten parts per million; and

(iii) the well does not contain a production zone
completed within the Madison Group of formations as defined

by the Catalog of Stratigraphic Names for Montana, Bureau of
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Mines :and Gesology, Special Publication 54, March 1971.

(2) The Department may issue a permit to appropriate
groundwater with a temperature of 60F or more, but less than
85F. to an applicant that meets the above criteria and is in
compliance with the provisions of Article IV, section G.2.c.
unless (a) restrictions are consistent with modification
pursuant to Article IV, section J.; or {b) the United States
cbjects and shows by a preponderance of the evidence that
the criteria have not been met or, for another scientific
reason, the teamperature is the result of contribution by
hydrothermal discharge water.

{(3) If the applicant fails to meet the above criteria
or the United States meets its burden, the applicant shall
comply with the provisions of Article IV, section G.2.c.i.
for water or 85F or more.

{4) The three criteria set forth in Article IV, section
G.2.c.ii.{1)(b) may be modified on recommendation by the
TOC .

iii. Subarea II:

{1) Groundwater of 85F. or more in subarea II is
presumed to be hydrothermal discharge.uatar. The applicant
shall follow the procedures of Article IV, section G.2.c.i.
including review by the TOC, provided that, if a permit to
appropriate is ispued the monitoring recommended in the

Morking Group Report or as superseded by the TOC for subarea
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11, not subarea I, shall apply.

(2) An applicant who encounters groundwater of 60F. or
more but less than 85F. shall comply with the provisions of
Article IV, section G.2.c.ii,, provided that, if a per-if to
appropriate is issued the monitoring recommended in the
Working Group Report or as superseded by the TOC for subarea
II, not subarea I, shall apply. '

3. Change in Character of Groundwater: Within 60 days

of the receipt of information indicating a change in the
character of the groundwater appropriated under a perait
isgued in the Area on or after Januwary 1, 1993 that
indicates the production of groundwater for which a
restriction applies, the Departmant ahall issue an order
requiring that the appropriator comply with the limitations
on .appropriation of hydrothermal groundwater authorized in
this Article. The order shall take affect 60 days following
the date issued unless the appropriator appears Lo contest
the order. 1f the appropriator appears to contest the order,
the Department shall set a date for a hearing and proceed
pursuant to the provisions for a contested case under the
Montana Adminigtrative Procedures Act, title 2, Chapter 4,
of the Montana Code Annotated, provided that the
appropriator shall have the burden to prove by a
preponderance of the evidence that the water produced does

not meet the criteria to which restrictions apply.
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H. Inventory and Sampling of Groundwater

1. Initial Inventory

All groundwater appropriations in the Area with a
priority date before the effective date of this Compact
shall be invenioried as set forth below:

a. Notice of Inventory

Within 120 days after the effective date of this Compact
or the receipt of funding from the United States, whichever
occurs later, the Department shall serve notice by mail on
each person or public agency known from an examination of
the records in the Department's office to be an appropriator
of groundwater with a priority date before the effective
date of this Compact. The notice shall set Eorth:

i. the contents of the notice required in Article IV,
section F.; and

ii. a statement that within 3 years from the date of
notice the Bureau may visit the wellsite to measure
temperature; flow rate or maximum pump capacity; water
level, or pump level if the well cannot be entered; and may
collect a water sample for additional analysis.

b. Inventory

i. Within 3 years of notice pursuant to Article 1V,
section H.l.a., a representative of the Bureau shall
inventory each well drilled pursuant to an appropriation

recognized wunder state law with a priority date before the
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effective date of this Compact. The inventory shall be
considered complete when the Bureau has inventoried
substantially all of the wells that can be located and
accessed with reasonable diligence. The inventory shall
include, but not be limited to, the following:

{1) well location to the
quarter*quarter«quarter-quarter section;

(2) ground elevation at the wellhead;

(3) flow rate or maximum pump éapacity;

(4) water level, or pump level if the well cannot be
entered;

{5) water temperature at the wellhead; )

{6) specific conductance of the water at the wellhead;

(7} chloride content of the water at the wellhead;

{(8) water samples from a representative number of wells
selected by the Bureau. The water samples shall be analyzed
by the Bureau, or by a qualified lab contracted by the
Bureau. Samples shall be analyzed for chemistry, and, if
applicable, gas and isotopes. Choice of analyses shall be at
the discretion of the Bureau using the Working Group Report
or a report by the TOC superseding the Working Group Report
as a 4guideline. The Bureau may consult with the TOC
concerning well selection and analysis; and,

(9) any additiongl information deemed necessary for

implementation of this Article by the Bureau in consultation
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with the 168,

ii. The inventory shall be prioritissd o complete
Subaréa I Eirst, '

ili, Within 6 sonthie of completion of the inventory in
each Subafea, the Bure#u shall provide a report to the
Depattment, the TUC, and the United States, verifying that
the inveéatory is cOfplete and setting forth the data
obtained in the !in'vthtbtyf The report shall be made
availadble to the public by the Department. In addition, the
Burgau shall uaintain an adeguate dJdatabase pursuant to
Article IV, settish H.2.

2. ©Sampling Program and Database

a. Following the initial inventory of all current
groundwater appropriationa in the Area provided for in
Article VI, section H.l., the Bureau shall sample wells
seletted in consultation with the T0C and at & freguency
deterihed in consultation with the TOC. The wells may
inciude appropriations made priot to, on or after January 1,
1993, The nusber of wells sampled and the analyses performed
shall be as determind8 by thie Bureau in consultation with
the PO, Untll supsrseded due to recommendation by the TOC,
thé working ﬁroup Report shall be used as a guidéline in
miking this detebmination. Within 6 monthsa of the completion
of eath inventory and sampling proyrask; the Bureau shall
provide the Departmeént, the TOC and the United States with a
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report on the results.

b. The Bureay shall maintain an adequate database on
the Yellowstone Controlled Groundwater Area which ghall
inglude, at a minismum, analyses of water chemiatry,
temperature, well depth, well capacity and well location.

€. The United States agrees to provide an annual report
to the Bureau for incorporation into the database on the
water chemistry, temperature and flow rate of any well in
use or spting sampled in the portion of YNP within the
state, and may inc1¥de such information for any well or
spring in the portion of YNP outmide the state.

d. The infornat;on in the database shall be available
to the public through the Natural Resources Information
System, currently located at 1515 E. Sixth Avenue, Helena,

Montana 59%620-1800,

I. Adminiptration of the Yellowstone Controlled
Groundwater Area

1. The Yellowstone Controlled Groundwater Area
established by this Compact shall be administered pursuant
to applicable state law and the terms of this Compact.

2. 1In addition to the requirements imposed by state
law, the Department shall provide the United States with
notice of any application or registration for a pcrmit' to
appropriate groundwater within the Area in the same wanner

and time as required by state law for notice to groundwater
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appropriators in a controlled groundwater area.

3, The United States may be an objector to any
application or registration for a permit to appropriate
groundwater or in a hearing for modification of a permit to
appropriate groundwater within the Area pursuant to the
provisions of Article IV, section G.

4. The Department shall, whenever possible, cansclidate
any proceedings on groundwater applications or registration
pursuant to Articles II and II1I with any -proceeding made
necessary by this Article.

5., Within 2 years after the effective date of this
Compact or the receipt of the requested funding from the
United States, whichever occurs later, the Department is
directed to promulgate such additional rules necessary to
efféctuate this Compact and to establish criteria which may
be necessary to implement this Article. Said ruies shall not
alter the rights or obligations of the parties hereto. 1In
doing 8o, the Department shall consult with the United
States and tha TOC. Until modified by the TOC, the
Department shall adopt the Working Group Report to govern
sampling, reporting and monitoring reguirements, except as
modified by Article IV, section 6. In reviewing any permit

to appropriate hydrothermal discharge water the Department
shall consider the criteria set forth in the Working Group

Report or a subsequent report by the TOC, including, but not
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limited to, the identification of risk associated with
volume of appropriation and distance from the reserved land

of YNP.

Yellowstone Controlled

J. Modification of the

Groundwater Area

l. Technical Oversight Committee: Establishment and
Authority

a. A joint federal-state Technical Oversight Committee
is hereby established to review scientific evidence related
te the Yellowstone Controlled Groundwatezr Area; to advise
the Department on administration of the Area, including
review of applications to appropriate water of 60P. or more;
to consult with the Bureau on inventory and sampling: and to
recommend modification 65 boundaries and restrictions.

b. The committee shall consist of five qualified
acientists with experience related to hydrothermal systems.
The committee members shall be appointed within six months
following the effective date of this Compact: one appointed
by the National Park Service; one appointed by the United
States Geological Survey; one appointed by the Department;
one appointed from the Montana University system by the
Montana State Geclogist; and one selected by the other four
members. Appointments and selections shall be made, to the

extent possible, to ensure that three of the qualified

scientists with experience related to hydrothermal systems
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also have experience in (1) geochemistry; (2) geophysics;
and (3) hydrogeology. Vacancies due to expiration of terms
or resignation of a member shall be filled in the same
manner. BShould the four members fail to agree on the
selection of additional members within 60 days after
appointment of all four members or within 30 days after a
vacancy occurs, the following procedure shall be utilized:

(i) Within 5§ days each member shall nominate one person
for each vacancy and submit the nominations to a judge of
the First Judicial District in Helena; and

(ii) A judge of the First Judicial District in Helena
shall £i1l the vacancy by selecting a member from each set
of nominations.

¢. Each member shall serve a five-year term and shall
be eligible for reappointment. Expenses of the members shall
be born by the entity appeinting the member. The per diem or
salary, and travel expenses of the three members-at-large
shall be born equally by the United States and the state,
subject to the availability of funds. All other expenses ' of
the TOC shall be born by the United States subject to
Congressional appropriation as set forth in Article IV,
section C. .

d. The recommendation of any of the follawing by the
TOC shall be based on a supermajority of four to one: (1}

modification of the Area pursuant to Article IV, section J;
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(2) review of an application to appropriate groundwater with
a temiperature of 60F. or more; and (3) removal of any of the
criteria gpecified in Article IV, section G.c.ii.{1)(b).
Failure to achieve a supermajority shall result in a
recommendation of no modification or no permit approval. In
the absence of a unanimous decision, the TOC shall provide
both a report supporting the recommendation that there be no
modification or no permit approval, and a dissenting report
to the Department. In all other instances in which the TOC
consults with or makes recommendations to the Department or
the Bureau, recommendations shall be made by a simple
majority of the entire committee.

€. The TOC shall:

i, review the boundaries of the Area and the Subareas;

ii. review the initial restrictions on groundwater
development imposed pursuant to this Article, and Future
modifications of those restrictiocns;

iii. assess the cumulative impact of all development in
the Area;

iv. review changes in the groundwater and hydrothermal
systems revealed by inventory and analyses done by the
Bureau, and any other pertinent scientific evidence;

v. review new sclentific evidence pertinent to the

Area;

vi. consult with the Bureau or the Department on
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reqﬁest;

vii. present evidence and make recommendations to the
Department in accordance with Article IV, section J.2.

. vilii. review applications for a permit to appropriate
groundwater on request by the Department as set forth in
Article IV, section G.2.c.; and

ix. take any additional action necessary to implement
this Article,

f. The Departmeat and the Bureau shall provide the TOC
with all information in their records regarding
appropriations of groundwater within the Area including
reports required by this Article.

g. The initial review shall take place within 1 year of
the receipt of the inventory report done by the Bureau
pursuant to Article IV, section H. Subsequent reviews shall
take place every 5 years following the initial inventory or
following the issuance of 75 permits to appropriate water
within the Area by the Department, whichever occurs first.
Additional review shal) also take place on reguest by the
United States or the state.

h. Within 6 months of initiation of a review, the TOC
shall provide a report of the review, including any
recommendation for modification, and a dissenting report, if
any, to the Department and the United States.

Recommendations shall be based on a determination by a
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supeérmajority of the entire TOC that the modification is
necessary to prevent adverse effect to the hydrothermal
system within the reserved land of YNP, or that modification
may be made without. the threat of adverse effect on the
hydrothermal system within the reserved land of YNP. The
recommendation shall be made in good faith and based on
scientific evidence including, but not 1limited to, the
following:

i. in the case of exiension of boundaries, the criteria
set out in the Working Group Report for designation of the
boundary of the Area to be enlarged is found to exist within
the proposed extension;

1i. the cumulative effect of groundwater deveiopment
within the Area or a portion of the Area haa resulted in
declining hydraulic head and modification of boundaries or
restrictions are necessary to prevent adverse effect on the
hydrothermal system within the reserved land of YNP;

iii. changes in groundwater revealed by the inventory
and pampling program are such that modification is necessary
to prevent adverse effect on the hydrothermal system within
the reserved land of YNP;

iv. gelentific evidence indicates that modification is
necessary to prevent adverse effect on the hydrotherwmal
system within the reserved land of ¥YNP;

v. based on scientific evidence, restrictions can be
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removed or boundary modifications made without the threat of
adverse effect to the hydrothermal system within the
reserved land of YNP.

2. Modification Pursuant to Review

a. Within 60 days of mailing of the report in Article
1v, section J.1.h., and if (1) the TOC recommends
modification; (2) the United States, state or a person with
property or water rights within the Area petitions for a
hearing: or (3) a person with an interest that would be
adversely affected by the recommendation, petitions for a
hearing, the Department s8hall provide for notice of a
hearing pursuant to state law.

b. The Department shall follow the rules for a
contested case under the Montana Administrative Procedures
Act, Title 2, Chapter 4 of the Montana Code Annotated. In
addition, the Department shall apply the following
provisions:

i. The report or reports, data and other written
information produced by the TOC shail be admissible in the
hearing without Further foundation and not subject to the
hearsay objection, subject to the rights of any party or
claimant to cross-examine the producer or drafter of the
writtes material and to controvert the same by other
avidence. The hearing officer may reguest that members of

the TOC appear to provide expert testimony in the case. The
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htaring officer shall also hear any oral and written
scientific evidence presented by the state; the United
States; any applicant for a permit to appropriate who has
requested review, and any person with property or water
rights in the Area, or an interest that would be adversely
affected by the recommended modification,

ii. The scientific evidence and recommendations
presented in the report by the TOC have a rebuttable
presumption of validity Eor the purposes of Article IV. The
Department shall adopt the recommeéndations of the TOC unless
the recomméndation by the TOC is refuted by clear and
convincing scientific evidence. The dissenting report of the
TOC, if any, may be used as rebuttal evidence.

iii. The Department shall issue an order stating
findings of fact and conclusions of law.

€. Within 30 days of an order by the Department, a
person aggrieved by the order may appeal on the record to a
state or federal court of competent 3jurisdiction. For an
appeal to state court, venue shall be the Pirst Judicial
District in Helena aﬁd the review must be conducted
according to the procedures for judicial review of a
contested case under the Montana Administrative Procedures
Act, Title 2, Chapter 4, of the Montana Codé Annotated.

ARTICLE V

GENERAL PROVISIONS
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A. No Effect on Tribal Rights or Other Federal Reserved

Water Rights:
1. Nothing in this Compact may be construed or

interpreted in any manner to establish the nature, extent or
manner of administration of the rights to water of an Indian
Tribe in Montana, or of a water right of an individual that
is derivative of such right, or of the United States on
behalf of such ¢tribe or tribal member. The relationship
between the water .:ights of the National Park Service
described herein and any rights to water of an Indian Tribe
in Montana, or of a water right of an individual that is
derivative of such right, or of the United States on behalf
of such tribe or tribal member shall be determined by the
rule of priority.

2, HKothing in this Compact is otherwise intended to
céuflict with or abrogate a right or claim o©of an Indian
Tribe regarding boundaries or property interests in the
State of Montana.

3. MNothing in this Compact may be construed or
interpreted in any manner to establish the nature, extent or
‘manner of administration of the righta to water of any other
federal agency or federal lands in Montana other than those
of the National fark Service. The exercise of a water right
of the United States, if any, to water for a consumptive use

on land administered by the United States Forest Service
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upstream of a water right to instream flow described in this
Compact shall be allocated from the United States' share for
instream flow, not the state's share for consumptive use.

B. §State Water Rights

Nothing in this Compact wmay limit the exclusive
authority of the state, including the authority of a water
commissioner authorized by state law, to administer all
current and future water rights recognized under state law
within and upstream of the reserved land covered by this
Compact, provided that in administration of those water
rights in which the United States has an interest, such
authority is limited to that granted under federal law.

C. General Disclaimers

Nothing in this Compact may be construed or interpreted:

l. as a precedent for the litigation or the
interpretation or administration of future compacts between
the United States and the state; or of the United States and
any other state;

2. as a waiver by the United States of its right under
state law to raise objections in state court to individual
water rights claimed pursuant to the state Water Use Act,
Title 85, of the Montana Code Annotated, in the basins
affected by this Compact;

3. as a waiver by the United States of its right to

seek relief from a conflicting water use not entitled to
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protection under the terms of this Compact;

4. teo establish a precedent for other agreements
between the state and the United States or am Indian tribe;

5. to determine the relative rights, inter sese, of
persons using water under the authority of state law or to
limit the rights of the parties or a person to litigate an
igsue not resolved by this Compact;

6. to create or deny substantive rights through
headings or captions used in this Campact;

7. to expand or restrict any waiver of sovereign
immunity existing pursuant to federal law as of the
effective date of this Compact;

B. to affect the right of the state to seek fees cr
reimbursement for costs or the right of the United States to
contest the imposition of such fees or coats, pursuant to a
ruling by a state or federal court of competent jurisdiction
or Act of Congress;

9. to affect in any manner the entitlement to or
quantification of other federal water rights. This Compact
is only binding on the United States with regard to the
water rights of the National Park Service, and does not
atfect the water rights of any other federal agency.

D, Use of Water Right

Except as otherwise provided in this Compact, the rights

of the United States described in this agreement are Federal
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reserved water rights. Non-use of all or a part of the
federal reserved water rights described in this Compact
shall not constitute abandonment of the right. The fedeéral
reserved water rights described in this Compact need not be
applied to a use deemed beneficial under state law, but
shall be restricted to uses necesséry to fulfill the
purposes of the associated reserved land.

E. Appropriation Pursuant to State Law

Bothing in this Compact may prevent the United States
from seeking a permit to appropriate water under state law
for use outside the boundaries of the federal reservations
for which a water right is described in this Compact,
provided that, no such use may be included in the
calculation of total current or future consumptive use
rights allocated to use pursuant to state law by this

Compact, and provided Further that, a water right obtained

in this manner shall be considered a state water right and
shall be administered pursuant to general provisions of
state law as provided in Article II, section J.2.b.

F. Reservation of Rights

The parties expressly reserve all rights not granted,
described or relinquished in this Compact.

G. Severability

Except as provided in Article IV, the provisions of this

Compact are not severable.
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H. Multiple Originals
This Compact is executed in quintuplicate. Each of the

five (5) Compacts bearing original gignatures shall be
deemed an originai.

I. Notice

Unless otherwise specifically provided for in this
Compact, gervice of notice reguired hereunder, eicept
gervice in litigation, shall be:

1. State: Upon the Director of the Department and such
other officials as he or she may designate in writing.

2. United States: Upon the Secretary of the Interior
and such other officials as he or she may designate in
writing.

ARTICLE VI
PINALITY OF COMPACT AND DISMISSAL OF PENDING CASES

A. Binding Effect

1. The effective date of this Compact is the date of
the ratification of this Compact by the Montana legislature,
written approval by the United States Department of the
Interior, or written approval by the United States
Department of Justice, .uhichewar cccurs later. Once
eEfective, all of the provisions of this Compact shall be
binding on:

a. The state and a person or entity of any nature

whatsocever using, claiming or in any manner agserting a
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right under the authority of the state to the use of water;
and '

b. 'except as otherwise provided in Article V, section
A., the United States, a person or entity of any nature
whatsoever using, claiming, or in any manner asserting a
right under the authority of the United States to the use of
water, .

2, PFPollowing the effective date, this Compact shall not'
be modified without the consent of both parties. Either
party may seek enforcement of this Compact in a court of
competent jurisdiction. Except as provided in Article 1V
concerning the appropriation of funds, attempt to
unilaterally modify this Compact by either party shall
render this Compact wvoidable at the election of the other
party.

3. On approval of this Compact by a sBtate or federal
court of competent Jjurisdiction and entry of a decree by
such court confirming the rights described herein, this
Compact and such rights are binding on all persons bound by
the final order of the court.

4. If an objection to this Compact is sustained
pursuant to 85-2-702(3), MCA, this Compact shall be voidable
by action of and without prejudice to either party.

B, Disposition of Actions

Subject to the following stipulations and within one
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‘handred ~eighty - (180) days ‘of the-effective date, the parties

shall -submit this Compact to-an.appropriate.state court or
courts having jurisdiction over this matter in an action
commenced pursuant to 43 U.S.C. 666, for -approval in
accordance with state law and for the jincorporation of the
reserved -water ;ighta degcribed in this Compact into a
decree or decrees -entered therein. The parties understand
and agree that the submission of this Compact to a state
court or courts, as provided for in this Compact, is solely
to comply with the provisioas of 85-2-702(3), MCA, and doces
not -expeand [sicl the jurisdiction of the state court or
expand in any manner the limited waiver or scovereign
immunity of the United States in the McCarran Amendment, 43
U.8.C. 666 or other provision of federal law.

1. Dismissal of Piled Claims: -At the time the state

courts approve the reserved water rights described in this
Compact -and enter a decree or decrees confirming the rights
described herein, such courts shall disaiss, with prejudice,
all of the water right claims specified in Appendix 3 to
‘thias -Cempact. If this Compact fails approval or a reserved
water right described herein is not confirmed, the specified
claims shall-not be dismigsed.

2, -pigposition of Federal Suits: Within ninety (90}
days of ‘the issuance of a final decree.or .decrees by the

gtate courts approving this <Compact .and confirming the
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raserved water rights described herein, and the completion
of any direct appeals therefrom or the expiration of the
time for filing such appeal, the parties shall execute and
file joint motions pursuant to Rule 4l{a) Fed. R. Civ. P. to
dismise with prejudice those claims made by the United
States for Glacier MNational Park in United States v.
Aageson, No. CV-79-21-GF (D. Mont.); United States v. Abell,

No. CVv-79-33M (D. Nont.); and United States v. AMS Ranch,

Inc., No. CV*?S-ZZ-G? (D. Mont.). This Compact may be filed
as a consent decree in those federal suits, only if, prior
to the dismissal of the federal suits as provided in this
Article, it is finally determined in a judgemeat binding on
the State of NMontana that the state courts lack jurisdiction
over some or all of the reserved water rights described in
this Compact. Within one year of such judgment the United
States agrees to commence such additional proceedings in the
federal district court for the District of Montana as may be
necessary to judicially confirm the reserved water rights
described herein which are not included within an existing
action. )

C. Settlement of Claims

The parties intend that, with the exceptions noted
herein, the water rights described in this Compact are in
full. and final settlement of the water right claims for the

reperved land administered by the National Park Service in
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Montana on the effective date of this Compact. Pursuant to
this settlement, by which certain federal reserved water
rights are expressly recognized by the state in this Compact
and other water rights claims of the United States are
expressly retained in Article III, sections B., D., E, and
P., the United States hereby and in full settlement of any
and all claims filed by the United States or which could
have been filed by the United States for reserved land
administered by the National Park 3Service in Montana
relinquishes forever all said claims on the effective date
of this Compact to water within the Btate of Montana for
reservadlland administered by the National Park Service. The
state agrees to recognize the reserved waﬁer rights
described and quantified herein, and shall, except as
expressly provided for herein, treat them in the same manner
as a water right recognized by the state.

D, The parties agree to seek enactment of legislation
and to recommend appropriation of federal funds necessary to
effectuate the provisions and purposes of this Compact, and
to defend thé provisions and purposes of this Compact from
all challenges and attacks.

IN WITNESS WHEREOF the representatives of the State of
Montana and the United States have signed this Compact on

the ___ day of e 19_ .

FOR THE STATE OF MONTANA
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MONTANA RESERVED WATER RIGHTS COMPACT COMMISSION

FOR THE UNITED STATES

NEW SECTION. Section 2. sStatutory appropriation of
federal funds. (1) There must be created those accounts that
are necessary within the federal special revenue fund
established under 17-2-102 for the purposes of this part.

{2) Federal funds deposited in the accounts and
interest and earnings on the accounts are statutorily
appropriated, as provided in 17-7-502, and must be used for
the following purposes or to reimburse the state for
expenditures incurred for the following purposes:

{(a) establighment, administration, and enforcement of
the Yellowstone controlled ground water area;

{b) inventory., sampling, reporting, and data base
management ;

(¢c) provision for administrative costs and the cost of
any study or any other necessary activity by the technical
oversight committee; and

{d} any other necessary activity pursuant to this part.

Section 3. section 17-7-502, MCA, is amended to read:

*17-7-502. Statutory appropriations -- definition --
requisites for validity. (1) A statutory appropriation is an
appropriation made by permanent law that authorizes spending
by a ptate agency without the need for a biennial

legislative appropriation or budget amendment.
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{2) ‘Except as provided in subsection (4], to be
effective, .a statutory appropriation must comply with both
of the following provisions:

{a) ‘The law containing the.statutory authority must be
listed in subsection (3).

{b) The law or portion of the law making a statutory
appropriation must specifically state that a statutory
appropriation is made as provided in this section.

{3) ‘The following laws are the only laws containing
statutory appropriations: 2-9-202; 2-17-105; 2-18-812;
10-3-203; 10-3-312; 10-3-314; 10-4-301; 13-37-304; 15-1-11i;
1§-23-706; 15-25-123; 15-31-702; 15-36-112; 15-37-117;
15-65-121; 15-70-101; 16-1-404; 16-1-410; 16-1-411;
17-3-212; 17-5-404; 17-5-424; 17-5-704; 17-5-8B04; 17-6-409;
17-7-304; 19-5-404; 19-6-709; 19-8-504; 15-9-702; 19-9-1007;
19-10-205; 19-10-305; 19-10-506; 19-11-512; 19-11-513;
19-11-606; 19-12-301; 19-13-604; 19-15-101; 20-4-109;
20~6—-406; 20-8-111; 20-9-361; 20-26-1503; 22-3-811;
23-5-136; 23-5~386; 23-5-409; 23-5-610; 23-5-612; 23-5-631;
23~-7-301; 23-7-402; 27-12-206; 37-43-204: 37-51-501;
39-71-2504; 44-12-206; 44-13~-102; S53-6-150; 53-24-206;
61-5-121; 67-3-245;  75-1-1101; 75-5-507; 75-5~1108;
F5-11-313; f6-12-123; ' 77-1-808; 80-2-103; 80-11-310;
82-11-13b6; 82-11-161; 85-1-220; section 2); 90-3-301;
90-4-215; 90-6-331; 50-7-220; and 90-9-306.
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(4) There is a statutory appropriation to pay the
principal, interest., premiumas, and costs of issuing, paying,
and securing all bonds, notesd, or other obligationa, as due,
that bave been authorized and issued pursuant to the laws of
Montana. Agencies that have entered into agreements
authorized by the laws of Montana to pay the state
treasurer, for deposit in accordance with 17-2-101 through
17-2-107, as determined by the state treasurer, an amount
sufficient to pay the principal and interest as due on the
bonds or notes have statutory appropriation authority for
the payments. (In subsection {(3): pursuwant to sec. 7, Ch.
567, L. 1991, the inclusion of 19-6-709 terminates upon
death of last recipient eligible for supplemental. benefit;
and pursuant to sec. 18, Ch. 748, L. 1991, the inclusion of
22-3-811 terminates June 30, 1993.)*

NEW SECTION. Section 4. codification ingtruction.
[Sections 1 and 2] are intended to be codified as an
integral part of Title 85, chapter 20, and the provisions of
Title 85, chapter 20, apply to [sections 1 and 2].

-End—-
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HOUSE BILL NO. 692
INTRODUCED BY WANZENRIED, GROSFIELD, YELLOWTAIL,
HARPER, SWYSGOOD, HALLIGAN, BECK, BROOKE, SWANSON,

RANEY, GILBERT, GRINDE, FAGG, SCHYE

A BILL FOR AN ACT ENTITLED: “AN ACT RATIFYING A RESERVED
WATER RIGHTS COMPACT BETWEEN THE UNITED STATES NATIONAL PARK
SERVICE AND THE STATE OF MONTANA; ESTABLISHING A STATUTORY

APPROPRIATION; AND AMENDING SECTION 17-7-502, MCA."

BE IT ENACTED BY THE LECISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. United States MNational Park
Service -~ Montana compact ratified. The compact entered
into by the state of Montana and the Unitea States National
park Service and filed with the secretary of state of the
ptate of Montana under the provisions of 85-2-702 on [date
of filing) is ratified. The compact is as follows:

WATER RIGHTS COMPACT
STATE OF MONTANA
UNITED STATES OF AMERICA, NATIONAL PARK SERVICE

This Compact is entered into by the State of Montana and
the United States of America to settle for all time any and
all claims to water for certain lands administered by the
National Park Service within the State of Montana at the

time of the effective date of this Compact.
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RECITALS
WHEREAS, in 1979 the United States filed in the United
States District Court for the District of Montana several
actions to adjudicate, inter alia, its rights to water with

respect to Glacier National Park, see United States v.

Aageson, No. CV-79-21-GF; United States v. Abell, No.

CV-79-33-M; and United States v. AMS Ranch, Inc., No.

CV-79-22-GF.

WHEREAS, the State of Montana, in 1979 pursuant to Title
85, Chapter 2 of the Montana Code Annotated, commenced a
general adjudication of the rights to the use of water
within the State of Montana including all federal reserved
and appropriative water rights;

WHEREAS, 85-2-703, MCA, provides that the state may
negotiate settlement of claims by the federal government to
non-Indian reserved waters within the State of Montana;

WHEREAS, the United States wishes to quantify and have
decreed the amount of water necessary ta fulfill the
purposes of the existing National Park Service units in the
State of Montana, including those reserved water rights
necessary to preaerve Glacier Naticonal Park and Yellowstone
National Park unimpaired for future generations:

WHEREAS, the United States, in quantifying its reserved
water rights recognizes the need to accommodate Lhe

interests of the state and its citizens by providing for Lhe
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development and use of water in the vicinity of the Park
units to the extent that it is possible to do so without
materially affecting the rights and interests of the United
States;

WHEREAS, the United States Attorney General, or a duly
designated official of the United States Department of
Justice, has authority to execute this Compact on behalf of
the United States pursuant to the authority to settle
litigation contained in 28 U.S.C. 516-17 {1968);

WHEREAS The Secretary of the Interior, or a duly
designated cfficial of the United States Department of the
Interior, has authority to execute this Compact on behalf of
the DUnited States Department of Interior pursuant to 43
U.5.C. 1457 (1986, Supp. 1592);

NOW THEREFORE, the State of Montana and the United
States agree as follows:

ARTICLE I
DEFINITIONS

For purposes of thie Compact only, the following
definitions shail apply:

{1) P"Abstract™ means the copy of the document entitled
"Abstract of National Park Service Water Rights“ referenced
in this Compact as Appendix 1.

(2) "Big Hole National Battlefield” or "BHNB" means

those lands located in Montana that were acquired pursuant
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to, or withdrawn and reserved by Executive Order No. 1216 of
June 23, 1910; Presidential Proclamation No. 233% of June
29, 1939, 53 Stat. 2544; and Act of May 17, 1963, 77 Stat.
18.

(3) "Bighern Canyon Naticnal Recreation Area® or
"BCNRA" means those lands 1located in Montana that were
acquired pursuant to, or designated as such by Act of
Octcber 15, 1966, 80 Stat. 913,

(4) "Bureau" means the Montana Bureau of Mines and
Geology or its successor.

(5) ™"Category 1l stream™ means a stream that headwaters
on the reserved 1land administered by the National Park
Service.

(6) "Category la stream” means a stream that headwaters
on the reserved land administered by the National Park
Service and which, in part, carries water that drains
non—-federal land within the boundaries of the same reserved
land.

(7} "Cateqgory 2 stream"™ means a stream that headwaters
in a Wilderness Area in Montana outside the respective Park
unit which flows into the reserved land administered by the
National Park Service, and which is not the source for a
congumptive USE water right recognized under state law on
the effective date of this Compact and drains a hydrologic

basin that contains only federal land.
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{8) "Category 2 stream" means a stream that headwaters
in Montana outside the reserved land administered by the
National Park Service that flows into the reserved land and
is the aouéce for consumptive use water rights recognized
under state law on the effective date of this Compact.

{9} “Category 4 stream™ means a stream that is treated
individually due to special circumstances.

(10) "Consumptive use® means use of surface water not
considered a non-consumptive use under (24) and use of
groundwater which is shown to be hydrologically connected to
surface water pursuant to Article II.

{a) “Current consumptive use“, when referring to water
rights recognized under state law only, means all
consumptive use water rights recognized under state law with
a priority date before January 1, 1993.

{b) T"Future consumptive use”, when referring to a water
right recognized under state law only, means a consumptive
use water right recognized under state law with a priority
date on or after January 1, 1993,

{11} "Credible informaticn* means credible evidence
sufficient to support a prima facie basis for the theory
asserted.

{(12) "Department™ meana the Montana Department of
Natural Rescurces and Conservation or its successor.

({131) "Effective date of this Coampact" means the date of
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the ratification of the Compact by the Montana legislature,
written approval by the United States Department of the
Interior, or written approval by the United States
Department of Justice, whichever is later.

(14) "Glacier National Park™ or "GNP" means those lands
located in Montana that were acquired pursuant to, o
withdrawn and reserved by the Act of May 11, 1910, 1316 Stat.
354; Act of February 27, 1915, 38 Stat. 814; and Act of
April 11, 1972, 86 Stat. 120.

(15} "Grant Kohrs Ranch National Historic Site" means
those lands acquired by the United States and designated as
such pursuant to Public Law 92-406, August 25, 1972.

(16} "Groundwater” means water that is beneath the
ground surface.

(17) (a) “Hydrologically connected", for the purposes
of Articles II and III, means groundwater that is connected
to surface water such that appropriation at the proposed
rate will cause a calculable reduction in surface water
flow. A "calculable reduction in surface water f£low"” means a
theoretical reduction based on credible information as
opposed to a measured reduction.

{b) “Hydrologically connected" for the purposes of
Article 1V, means groundwater that 1is considered to be
connected to the hydrothermal system within the reserved

land of Yellowstone National Park based on scientific
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evidence according to the procedures in Article IvV.

(18) "Hydrothermal system” means the groundwater system,
including cold water recharge, transmission and warm water
discharge that is hydrologically connected Lo the
hydrothermal features within the reserved land of
Yellowstone National Park.

(19) “Hydrothermal discharge water" means groundwater
with a temperature in excess of 59 degrees Fahrenheit that
is hydrologically connected to the hydrothermal system
within the reserved land of Yellowstone National Park.

{20) "Hydrothermal feature® means a surface
manifestation of a hydrothermal system, including but not
limited to: hot springs, geysers, mud pots, and fumaroles.

{21) "Instream flow" means the water that the parties
agree shall remain in the stream in satisfaction of the
United States"' reserved water right for the purposes of the
reserved land.

(22) “Little Bighorn Battlefield National Monument" or
"LBBNM" means those lands located in Montana that were
acguired pursuant to or withdrawn and reserved by
Preaidential Proclamation of December 7, 1886.

(23) "Nez Perce National Historical Park” means those
lands in Montana acquired and added to the Nez Perce
National Historical Park by Congress on October 30, 1992,

pursuant to Public Law 102-576.
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{24) (a) “Non-consumptive use"” when applied to a mining
or hydropower use for which a water right is recognized
under state law with a priority date on cor after January 1,
1993, means an appropriation that dcoces not cause a net loss
in the surface source of supply, and where substantially all
of the diverted water becomes return flow with little or no
delay between the time of diversion and the time of retucrn,
and without adverse effect op the gquantity or guality of
water necessary to fulfill the purposes of the reserved
land,

{b} "Non-consumptive use" when applied tc a water right
recognized under state law other than a mining or hydropower
use with a priority date on or after January 1, 1993, or a
water right recognized under state law with a pricrity date
before January 1, 1993, means a water right considered to be

non-consunptive by the decree, permit or law authorizing the

use.

{25) “Parties" means the State of Montana and the United
States.

(26) “Person™ means an individual, assoclation,
partnership, corporation, state agency, political

subdivision, or any other entity, but does not include the
United States.
(27) "Recognized under state law" when referring to a

water right or use means a water right or use protected by
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state law, but does not include state recognition of a
federal or tribal reserved water right.

(28) "Return flow* means the portion of water diverted
from a source that is returned to the same source, at or
near the point cf diversion.

(29) "Scientific evidence” means geologic, geophysical,
geochemical and hydrolegic information.

{30) "State™ meana the State of Montana and all
officers, agents, departments, and political subdivisions
thereof. Unless otherwise indicated, for purposes of
notification or consent, “state" means the Director of the
Montana Department of Natural Resources and Conservation or
his or her designee.

(31) "Technical Oversight Committee" or "TOC® means the
scientific committee established by Article IV of this
Compact.

{32) *Tributary to" means surface water that originates
in the same hydrologic basin or subbasin as the stream
referred to and which contributes water to the same stream.

(33) "UNINCORPORATED MUNICIPALITY"™ INCLUDES BUT IS NOT

LIMITED TC A RURAL SPECIAL IMPROVEMENT DISTRICT OR ANY OTHER

ENTITY THAT SERVES COMMUNITY WATER NEEDS.

¢33%(34) “United States”™ means the federal governmeat
and all officers, Bagencies, departments and political

subdivisions thereof. Unless otherwise indicated, for
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purposes of notification or consent other than service in
litigation, "United States”™ means the Secretary of the
Department of the Interior, or his or her designees.
+34%{35} “Working Group Repcrt" means the Abridged and
Unabridged reports by Custer, 5., et. al. dated January 5,

1993, and titled Recommended Boundary for Controlled

Groundwater Area in Montana Near Yellowstone National Park

and accompanying maps.

¢353{36) "Yellowstone National Park" or “YNP" nmeans
cthogse lands located in Montana that were acquired pursuant
to, or withdrawn and reserved for Yellowstone Natjional Park
by the Act of March 1, 1872, 17 Stat. 32; Act of May 26,
1926, 44 Stat. 659; Act of March 1, 1929, 45 Stac. 1435; Act
of April 19, 1930, 46 Stat. 220; and Proclamation No, 2013
of October 20, 1932, 47 Stat. 2537.

ARTICLE 11
IMPLEMENTATION

A. Abstract:

Concurrent with this Compact, the parties have prepared
an Abstract, a copy of which is referenced as Appendix 1,
which is a specific 1listing of all of the United States'
water rights that are described in this Compact and
quantified in accordance with this Compact. The parties
prepared the Abstract to comply with the requirements for a

final decree as set forth in 85-2-234{4) and (7), MCA, and
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in an effort to assist the state courts in the process of
entering decreesd accurately and comprehensively reflecting
the rights described in this Compact. The rights specified
in the Abstract are subject to the terms of this Compact. In
the event of a discrepancy between a right listed in the
Abstract and that same right as quantified in accordance
with Articles II and III of this Compact, the parties intend
that the quantification in accordance with Articles 11 and
11T of this Compact shall be reflected in a final decree.

B. Method of Allocation of Water on Category 3 and 4

Streamsa:

This section explains the method of quantification of
the reserved instream flow water rights of the United States
for Category 3 and 4 streams and the method of calculating
the guantity of consumptive use pursuant to state law within
a basin to which the United States agrees to subordinate its
reserved instream flow water right. The method set forth in
this section shall be used to determine whether the limits
on consumptive use pursuant Lto state law set forth in
Article II1 have been reached. Addition to the Abstract of a
reserved inatream flow water right on a stream inadvertently
omitted by the parties or reclassification of a stream due
to a water right recognized under state law and
inadvertently omitted by the parties shall be consistent

with this section and shall not be deemed a modification of
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this Compact.

1. Allocation to Instream Flow:

The allocation of water to instream flow on Category 3
and 4 streams is arrived at using the following method as
explained in general terms:

a. The United States' reserved water right for instream
flow includes the entire flow of that stream within the
State of Montana at the peint where the stream flows over or
forms the boundary of the specified reserved land after: (1)
all consumptive use water rights of any agency of the United
States recognized under federal or state law are satisfied;
and (2) sBubordination of the reserved water right Efor
instream flow to water rights recognized under state law as
set forth in and limited by Article I1I and nore
specifically in the Abstract.

b. Actual use of water in Wyoming or Canada shall not
diminish the quantity of water designated for consumptive
uge pursuant to ptate law as set forth in Article III.

2. Method of cCalculation of Consumptive Use Rights

Recognized Under State Law:

To  determine whether water is available for
appropriation for consumptive use pursuant to state law on
Category 3 and 4 streams, and for determining whether the
limit on subordination of the United States' water rights to

congumptive uses has been reached, the following provisions
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shall apply:

a. Tributary Water: The calculation of totai

consumptive use on a Category 3 or 4 stream shall include
all current and future consumptive use, recognized under
state law, of surface water tributary to the stream to the
point it enters the reserved land. The limits on total
consumptive use on a Category 4 stream that forms the
boundary of the reserved land shall include all current and
future consumptive use recognized under state law, of
surface water tributary to the stream to the most downstream
point that the stream forms the boundary of the reserved
land.

b. Groundwater:

i. An exemption from state permit requirements for
wells or developed springs shall not apply to appropriations
within a basin tributary to the reserved portion of a
Category 3 or 4 atream after the effective date of this
Compact, provided that the registration process set forth in
Article 1I, saction B.2.b.ii,.(3)(b) shall apply to
applications for a permit for a well of 3% gpm or less, not
to  exceed 10 acre-feet per year. In addition, all
groundwater appropriations within the Yellowatone Controlled
Groundwater Area shall be subject to Article 1IV.

ii. The calculation of total consumptive use on a

Category 3 or 4 satream ghall include appropriations of
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groundwater as follows:

(1) Pre-January 1, 1993: An appropriation of

groundwater with a priority date bhefore January 1, 1993,
shall not be included in the calculation of total
consumptive use,

(2) January 1, 1993 - Effective Date: An appropriation

of groundwater with a priority date on or after January 1,
1993, but before the effective date of this Compact shall be
included in the calculation of total consumptive use if the
following precedural requirements are met and the
appropriation is found to be hydrologically connected to
surface water tributary to the reserved portion of a
Category 3 or 4 stream.

(a) Within 120 days after the effective date of this
Compact, the Department shall provide the United States with
notice of all groundwater appropriations in drainages
tributary to the reserved portion of a Category 3 or 4
stream that, according to the records of the Department,
have a priority date on or after January 1, 1993 and before
the effective date of this Compact.

(b Up to 120 days following mailing of such notice the
United States shall provide the Department with credible
information that a groundwater appropriation included in the
notice is hydrclogically connected to surface flow tributary

to the reserved portion of a Category 3 or 4 stream.
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{¢) Within 60 days of receipt of such inftormation, the
Department shall issue an order stating that (1) the
appropriation is hydrolcgically connected to surface water
tributary to the Category 3 or 4 stream; and (2) the action
to be taken with respect to the appropriation. The order is
effective within 60 days of issuance unless the appropriator
enters an appearance to contest the order. If credible
information of hydrologic comnection has not been provided
by the United States, the Department shall issue an order
stating its determination and reascns therefore.

(d) 1If the appropriator enters an appearance to contest
the order, the Department shall (1) issue an order staying
use of the appropriation pending a final decision on the
matter by the Department only 1if the 1limits on total
congsumptive use for that drainage have been reached; (2) set
a date for a hearing; and (3) proceed pursuant to the
provisions for a contested case under the Montana
Administrative Procedurea Act, Title 2, Chapter 4, of the
Montana Code Annotated, provided that the burden of proving
hydrologic connection shall be as set forth in Article II,
section B.2.b.{3). The Department shall, whenever possible,
consolidate any proceedings on the groundwater application
pursuant to Article IV with any proceeding made necessary by
this Article.

(3) Post-Effective Date: An appropriation of
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groundwater recognized under state law with a priority date
after the effective date of this Compact shall be included
in the calculation of total consumptive use if the following
conditions apply:

{a}) Wells in excess of 35 gallona per minute or 10

acre-feet per year: The limit on total consumptive use shall

include groundwater appropriation by a well or developed
spring with a permit amount in excess of 35 gpm or any well
with a volume of use greater than 10 acre-feet per year,
including a combined appropriation from the same source from
twe or more wella or developed springs that exceeds these
limitations, unless the applicant is able to show by a
preponderance of the evidence that the appropriation is not
hydrologically connected to surface flow tributary to the
reserved portion of a Category 3 or 4 stream.

(i) The applicant shall submit credible information,
including a report to the Department prepared by a
professional gqualified in the s8cience of groundwater
hydrology verifying that the appropriation is not
hydrologically connected to surface flow tributary to the
resarved portion of a Category 3 or 4 stream. If the
applicant fails to submit the report, the application shall
be congsidered defective and shall be returned to the
applicant for completion as provided by state law.

{ii) The Department shall provide notice of the proposed
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appropriation and a copy of the report to the United States
concufrent with notice pursuant 85-2-307, MCA. '

(iii) Within 60 days of the mailing of notice, the
United States shall file an objection to the proposed
appropriation on the basis that it is hydrologically
connected to surface water.

{iv) The Deplrt-;nt shall not exclude the appropriation
from the limits on total consumptive use wunleas the
applicant proves by a preponderance of the evidence that the
proposed appropriation is not hydrologically connected to
surface flows tributary to the reserved portion of the
Category 3 or 4 stream. In doing 30 the Department shall
make a apecific finding on the adeguacy of the report
provided by the applicant.

{v) 1If the proposed appropriation is determined not to
be hydrologically connected to surface water, or if the
limit on consumptive use has not been reached, the
Department may issue a perait in accordance with state law
and the applicant may complete the appropriation.

(b) Wells of 35 gallons per minute or less and 10

acre-feet per year or less:

{i} An applicant for an appropriation of groundwater of

35 gpm or less, not to exceed 10 acre-feet per yaar shall

register for a permit by filing a form prescribed by the
department .
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{il) The Department ashall provide notice of the
registration for a permit to the United States within 30
days of the filing. Within 30 days of the receipt of notice,
the United States may file an objection to the application
on the basis that the proposed appropriatioa is of
groundwater that is hydrologically connected to surface flow

tributary to the reserved portion of a Category 3 or 4

stream.

(iil) As lopg as the limit on consumptive use righta for
a Category 3 or 4 stream has not been reached, the
calculation of total consumptive use shall not include
groundwater appropriations by well or a developed spring of

15 gallons per minute or less that do not exceed 10 acre

feat per year unless the United States shows by a
preponderance of the evidence that the proposed
appropriation is hydrologically connected to the reserved
portion of a Category 3 or 4 stream. If the Uhited States
neets this burden, the Department shall include the
appropriation in the calculation of total consumptive use.
(iv) After the limit on consumptive use rights has been
reached on a particular streas, the necessary showing by the
United States' shall be to file an objection and come
forward with credible information showing that the propoaed
appropriation is hydrologically connected to surface Elows

tributary to the reserved portion of the Category 3 or 4
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stream. If the United States makes such a showing, the
Department shall congider the appiication under the criteria
in Article II, section B.2.b.{(3)(b)(v) and (vi).

{v) The Department sh;ll not exclude the appropriation
from the limits on total consumptive use unless the
applicant proves by a preponderance of the evidence that the
proposed appropriation is not hydrologically connected to
surface flowa tributary to the reserved portion of the
Category 3 or 4 stream.

t{vi) If the proposed appropriation is determined not to
be hydrologically connected to surface water the Department
may issue a permit im accordance with atate law and the
applicant may complete the apprapriation.

1ii. Within 2 years after the effective date of this
Compact, the Departaent, in consultation with the United
States, is directed to promulgate rules as may be necessary
to implement Article II, section B.2.b. Said rules shall not
alter the rights or obligations of the parties hereto.

¢. Effect of Decree in Calculation of Consumptive Use:

Except as provided in Article II, section G., for the
purposes of this Compact, the flow rate of a consumptive use
shall be as finally decreed in a general adjudication, or
recognized under state law until such final decres. At each
stage in an adjudication, the allocation to current use as

set forth in Article III aad more specifically in the
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Abstract shall be adjusted to reflect the decreed amount.

d. Abandonment: When a consumptive use right tecognizeé
under state law on a Category 3 or 4 stream is abandoned and
such abandonment causes water to become available for
appropriation within the limits of the total amounts of
water allocated to consumptive use rights recognized uader
state law established for that stream by Article 11I, the
increment of water below that limit is available for new
appropriation in accordance with state law and this Compact.
State law governs the issue of whether an abandonment has
occurred,

e. MNon-Consumptive Use: The limit on total conasumptive

use rights recognised under atate law shall not include
non~-consumptive uses as defined by this Compact.

C. Subordination of Ingtream Flow Right:

1. The United States agrees to subordinate its reaerﬁed
water right for instream f£low to consumptive uses calculated
according to this Article in a manner that is specific to
each stream on which a reserved water right is described.
This subordination is set forth for each stream in Article
III. Curtailment of uses to which the reserved water rights
described in this Compact have not been subordinated during
perioda of low flow shall proceed on the basia of priority
and =may be initiated in a atate or Ffederal court of

competent jurisdiction pursuant to Article 1I, section I.
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2. The reserved water rights described in this Compact
shall not be subordinate to water rights which were
forfeited by 85-2-213 85-2-226 as interpreted in Ia the

Matter of the Adjudication of the Waker Rights within the

Yellowatone River, 253 Mont. 167, 832 P.2d 1210 (1992), nor

‘ghall any claimant of such forfeited water right have

standing, based solely on such claimed right, to object to
this Compact or any reserved water right described in this
Compact.

D. Location of Instream Flow Rights: The United States'

reserved water rlqht-' for inu_t:ea- flow apply to the portion
of the Categories 1 throwgh 4 streams specified in this
Compact that flow over or form the boundary to reserved land
administerad by the Hational Park Service.

E. Change in Instream Flow Right: Except as provided in

Article 1II, section J.2.b., the water rights dedicated to
instream flow by this Compact shall not be changed to any
other use.

F. Prohibition on _ Future Impoundments: With the

exception of the Morth Fork of the Big Hole River and its
tributaries, no new impoundments may be permitted on the
mainstem of a Category 2, 3, or 4 stream upstream of, or
along, the portion of the stream for which a water right for
instream flow is described in this Compact after the
effective date of this Compact. This prohibition shall
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include ispoundments that are exempt from perait
requirements wunder state law.  Reclamation, repair or
rehabilitation of an existing impoundsent shall not be
considered a nev impoundment, provided that without the
consent of the Daited States, reclamation, repair o:
rehabilitation shall not cause the impoundment to exceed the
original coastructed capacity of the impoundment. This
prohibition shall not apply to impoundments constructed to
store a Tribal water right or to implement settlement of
litigation regarding quantification of a Tribal water right.
On Category 3 and 4 streams for which an instream flow right
is described for periocds of low flow as ntg forth in Article
111, sections G.J.c. and d., such water right has not been
subordinated to a new water right with the mwethod of
diversion as an ispoundmsent on the mainstem of the streas
with a priority date on or after January 1, 1993, but before
the effective date of this Compact.

G. Management to Maximize Use by Montana Water Users of
the Water Allocated to Consumptive Use Rights Recognized

Onder State Law: If any type of conservation or water

distribution plan which includes measurement of actual water
use, including use pursuant to rights recognized under state
law with a priority date before January 1, 1993, is adopted
pursuant to state law, the limits established for

consumptive use appropriated pursuant to state law shall
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apply to actual measured use, not permitted and decreed or
claimed righta, provided that records of actual use be made
available to the Dnited States on request and provided

further that, such plan shall not diminish the reserved

water right of the United States as described in this
Compact . »
H. Basin Clogure
1. Except as provided in Article 1I, section B.2.d., in
the following drainage basins upstream of the portion of the
astream for which a reserved water right for instream flow is
described in this Compact, the Department shall not process
or grant an application or registration for a permit to
appropriate oOr to reserve water foxr future consumptive use
as defimed by this Compact once the limits on consumptive
use tabulated in Article III and set forth more specifically
in the Abstract are reached:
Big Bole National Battlefield:
North Pork of the Big Hole River
Glacier National Park:
North Fork of the Flathead River
Niddle Pork of ths Plathead River
Iollmﬁmﬁ Rational Park:
Bacon  Rind, Buffalo, Cottonwood, Coyote,
Hellroaring, Little Cottonwood, Snowslide, C-tevice.

Dry Canyon, 8lough, Tepee, and S50da Butte Creeks,
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and the Gallatin, Madison, and Yellowstone Rivers

2. If a temporary or permanent basin closure is enactéd
under state law for a drainage basin or subbagin for which
future consumptive water use is limited under this Compact,’
the most restrictive measures applicable to consumpt ive use
of surface or groundwater shall control.

I. Enforcement of HWater Right

1. The United States, the state, or the holder of a
water right recognized under state law, may petition a state
or federal court of competent jurisdiction for relief when a
controversy arises between the United States* reserved water
right described by this Compact, snd a holder of a wat'et
right recognized under state law. Resolution of the
controversy shall be governed by the terms of this Compact
where applicable, or to the axtent not applicable, by
applicable state or federal law.

2. The United States agrees that a water commissioner
appointed by a astate or federal court of competent
jurisdiction, or other official authorized by future changes
in law, may enter a federal reservation for which a water
right is described in this Compact for the purpose of dJdata
collection, including the collection of information
Becessary for water distribution on or off the Cederal
reservatioa, and to inspect structures for the diversion and

measurement of water described in this Compact for
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consumptive use and for the msasurement of instream E£low.
The terms of entry shall bs as specified in an order of a
state or federal court of competent jurisdiction.

3. The Departaent or the Bureau may enter a federal
enclave for which a reserved water right is described in
this Compact, at a reascoable hour of the day, for the
purposes of data c¢ollection on water diversion and stream
flow or inspection of devices maintained by the Onited
States pursuant to this Compact. The Department or Bureau
shall notify the United States by certified mail or in
person, at least 24 hours prior to sntry.

4. The United 8States may request an investigation by
the Department of a diversion located upstream of the
reserved portion of a stream for which a reserved water
right is described ia this Compact. The Department may
investigate. If an investigation occurs, the United States
may accompany the Department.

5. The OUnited States shall aaintain structures,
including wellhead equipment and casing, for the diversion
and measursment of water suthorized for consumptive use by
this Compact. The United States shall maintain the devices
it deems necessary for anforcement of its reserved water
right for instream flow described in this Compact.

6. A permon who violates or refuses or neglects to

comply with the provisions of this Compact, an order of the

-25- HB 692

v 0 W R e W N e

WORNON N NN ke R e R e e e
Vo W ON S WD N R W N O

HD 0692/03

Department pursuant to this Compact, or an action by the
Bursau pursuant to this Compact is subject to the penalties
provided by state law, including but not limited to,
revocation of a permit issued pursuant to Article 1V after
the effective date of this Compact.

7. Por any appeal to state court of an adminiatrative
decision authorized by this Compact, venue shall ba the
First Judicial bistrict in Helena and the review shall be
conducted according to the procedures for judicial review of
contested cases under the Montana Administrative Procsdures
Act, Title 2, Chaptar 4, of the Montana Code Annctated.

. 8. 1In any contested case proceeding hel}d under the
Montana Administrative Procedures Act, Title 2, Chapter 4,
of the Montana Code Annotated, pursuant to this Compact, the
common law and statutory rules of evidence shall apply only
upon stipulation of all parties to a proceeding.

J. Change in Use

1. Change in Use Defined: For the purpoge of this
Article, the following actions affecting the use of a

reserved water right for consumptive use deacribed in this
Compact shall be considered a change in use:

4. An action that alters type of use, place of use,
point of diversion, place or means of storage, period of use

or point of return flow that will:

1. increase the net depletion on a source; or
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ii. adversely affect water gquality at the point the
reserved water right ends; or

iii. result in a change in point of diversion or poiat
of return flow relative to a holder of a water right
recognized under state law; or

iv. change the point of diversion from groundwater to
surface water, or from surface to groundwater; or

v. in any other manner, adversely affects the
reasonable exercise of a water right that is recognised
under state law,

b. The exercise of a reserved water right to Euture
consumptive use as authorized by this Compact shall not be
considered a change in use.

2. Inatream flow: Reserved water rights specified in
this Compact for lastream flow shall not be gsubject to
change to any other 'nu. provided that:

a. the emsrgency use of water for fire suppreasion as
provided for in Article III.H. shall not be deemad a change
or altearation in use, or violation of a reserved water right
for instream flow; and

b. the United States may seek to appropriate water for
a4 consumptive uss on a source for which no consumptive use
is described in this Compact by seeking a permit under state
law for consumptive use, provided that the water right
granted shall not be counted against the limits on
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allocation for atate consumptive use water rights imposed by
this Compact. The water right so acguired shall be
administered in accordance with Article V, section B.

3. Consumptive uses: The United States may take action
affecting the use of ita consumptive use water rights
Provided that (1) the agtion shall be in fulfillment of the
purposes of the reuivatiom (2) the total use shall not
exceed the amount described in this Compact; and (3) the
action shall not adversely affesct a water right that is
recognized under state law.

4. MNotice of intent to change use: At least 180 days

prior to a change in use, the United States agrees to
provide notice to the Department. )

a. The notice ahall contain the facts pertinent to the
proposed change inciuding, where applicable:

i. The location of a new point of diversion.

ii. T™he new source of water.

iii. The new mnﬂ of diversion.

iv. If a well is involved, the depth and locations of
the old and new wsll.

v. The new use and its impact on actual consumption and
water guality.

vi. If the change includes storage, the location, periocd
and capacity of the storage facility.

vii. An estimate of when the change will be effective.
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viii. A map showing the existing system and the proposed
change.

b. At leaat 120 days prior to the proposed change, the
Onited States agresas to publish the notice reguired by
Article II, section J.4.a. with a statement that within 60
days following publication or service of notice, relief may

be sought in a state or federal court of competent

jurisdiction, once in a newspaper of general circulation in

the area of the source, and to serve the notice by
first-class wmail on interested and potentially affected
persons as identified by the records of the Department,
including: .

i. an appropriator of water or applicant for or holder
of a permit who, according to the records of the Department,
may be affected by the proposed appropriation;

ii. a purchaser under contract for deed that, according
to the records cf the Department, may be affected by the
proposed appropriation;

iii. any public agency ihat has reserved water in the
source recognized under state law; and

iv. a federal agency or Tribe that claim a reserved
water right or other water rights in the source.

c. On request by the United' States, the Department
shall provide the information contained in its records

identifying any person potentially atfected by the proposed
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change. The United States agrees to reimburae the Department
for the expense of providing this inforaation.

4. In the event that future changes in state law
establish a method of notice of a propogsed change in use to
interested and potentially affected persons other than by

- first-class mail, the United States may alter the method of

notification accordingly.
e. Prior to the actual change, the United States agrees
to provide the Department with proof of notice by affidavit.

5. Objection to proposed change: Within 60  days

following the notice pursuant to Article II, section J.4.b.,

the Department or any other person may bring as action
against the proposed change in use in. a state or federal
court of coapetent jurisdiction, if a property right, water
right, or other interest protected under state law would be
adversely 'ntfected. or if the proposed change is not in
compliance with this Compact. 7

6. MNotice of Change:

4. The United States agrees to notify the state and
provide a copy of the final order within 60 days of its
antry by a state or federal court of competent jurisdictiop
resclving any objections to the change in use of a federal
reserved water right described in this Compact,

b. The United States agrees to provide the state with

notice of completion of the change within 60 days after the
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campletion.
7. Reporting by the United States; For any action

affecting the use of a consuaptive right whether or not such
action is deemed a change in use, the United States agrees
to provide the following information to the Department:

a. Well 1og: Por a use that includes the drilling of a
well or enlargement of an existing wellbore, the United
States agrees to provide a well log to the state within 60
days of the completion of the well.

b. Emergency Use: Withia 60 days after the commencement
of a temporary emergency use for fire suppression described
in Section III.H. of this Compact, the United States agrees
to notify the state of the use to which the watar was put,
the dates of use, and the setimated amount of water used.

c. Annual rt: Betwesn April 1 and May 1 of each
yeoar, the United States agrees to provide the Department
with a report on (1) actions during the preceding year
affecting the use of a consumptive use right deacribed in
this Compact. regardless of whether the action is deemed a
change in use pursuant to Article II. section J.1.; (2) the
initjation of mnew uses that were completed during the
preceding  year; and {3} any data and documents generated or
received by the Natiomal Park Service during the preceding
year on measuremeat of instream flow on a Category 3 or 4

stream.
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8. Reporting by the State: Betwsen December 1 and

December 31 of each year, the Department shall provide the
United States with a report of: (1) changes in use during
the preceding year, as defined by state law, of water rights
upstream ©of or withim the boundaries of reserved land for
which a reserved water right is described in this Compact;
{2) new permits issued during the preceding year according
to the records of the Department; and {3) any data and
documents generated by the Department during tha preceding
year on the measursment of streamflows, diversions and well
use on or tributary to Category 3 or 4 streams.
ARTICLE I1I
WATER RIGHT
The parties agree that the following water rights ace in
settlement of the reserved water rights of the United States
for the rsservationa described. All reserved vwater rights

described in this Article are subject to Article V,  aection

A.

A. Big Hole Mational Battlefield

1. Priority Date

The United States bas a priority date of June 29, 1939
for the reserved water tighti deacribed in this Compact for
BENS .

2. Coasumptive Use
The United States has a reserved water right for curremt

-32- HB 692



v 88 9 0N e W N e

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HA 0692/01

and future consumptive use for the purposes of the BHNB as
set forth in Table 1. The period of use shall be from
January 1 through December 31. The source and pléce of use
shall be as set forth more specifically in the Abstract., The
place of use or point of diveraion of a consumptive use
water right at BHNE ahall include any non-reserved land
within BHNB boundaries as the boundaries exist on the
effective date of this Compact.
TABLE 1
United States Mational Park Service

Big Hole National Battlefield Consumptive Use

Place of Use Total Maximum
Volume Flow Rate
{ac-ft) {gpm)

Visitor center

Museum

Maintenance area

Residences

Picnic area

Irrigation

Total for all use 7.14 S0

3. Inatream Flow
The MNorth Fork of the Big Hole River is designated a
Category 4 stream where it flows over the reserved land of

BHNB. The United States has a reserved water right for
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instream flow on the North Fork of the Big Hole River where
it flows over the reserved land of BHNB. The reserved water
right for instream flow is quantified and defined as
follows:

a. Instream Flow Quantification for Moveaber through

March: The United S8tates has a reserved water right for
instream flow on the North Fork of the Big Hole River at Ehe
point the river enters the reserved land of BHNB in the
amount of 10 c¢fs for November through March. The instream
flow water right is subordinate to (1) any use recognized
under state law with a priority date before January 1, 1993;
{2) any use considered non-consumptive as defined by this
Compact; and (3) any use of groundwater nct included in the
calculation of consumptive use pursuant to Article II.

b. Instream Flow Quantification Ffor April through

October: The United States has a reserved water right for
instream flow on the North Fork of the Big Hole River for
April through October in the amount of water 1left in the
river after satisfaction of current and future consumptive
uses pursuant to state law in the amounts up ¢to but no
greater than provided in Table 2, provided, that the limits
of Table 2 notwithstanding, the instream flow water right of
the Unlted States is subordinate to (1) any water rights
recognized under state law with a priority date before

January 1, 1993; (2) any use considered non-consumptive as
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defined by this Compact; and (3) any use of groundwater not
inciuded in the calculation of consuaptive use pursuant to
Article II.
TABLE 2
State Law Based
Total Current and Future Consusptive Use Rights (cfs)
Tributary to the Reserved Portion of the

North Fork of the Big Hole River

Month Consumptive Use
April 4.85
May . 23.85
June 18.70
July 4.05
Aug. 1.75%
Sept . 1.35
Oct. 1.50

4. HNothing in this Compact may affect an existing right
to divert water from a point within BHNB and transport it
for use off BHWB.

B. Bighorn Cany... .swnal Recreation Area

The parties were unable to finalize agreement on
quantification of the water rights for BCNRA prior to the
effective date of this Compact. The parties agree to
continue to pursue, in good faith, quantification of water

rights, and further agree that all other relevant provisions
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of this Compact apply to a settlement of this water right
through this process. In the event the parties are unable to
agree on guantification, the United States retains its right
to have the guantity of any reserved water right for BCNRA
adjudicated in a state or federal court of competent
juriadictiaon.

C. Glacier National Park

1. Priority Date

The United States has a priority date of May 11, 1910
for reserved water rights described in this Compact for GNP.
The United States recognizes that this date is junior to the
priority dates for reserved water rights of the Confederated
Salish and Kootenai Tribes of the Flathead Indian
Reservation, and the Blackfeet Tribe of the Blackfeet Indian
Regervation.

2. Consumptive Ose

The United States has a reserved water right for current
and future consumptive use for the purposes of GNP as set
forth in Table 3. The periocd of use shall be from January 1
through December 31. The source and place of use shall be as
set forth more sppecifically in the Abastract. The place of
use or point of diversion of a consumptive use water right
at GNP shall include any non-reserved land within GNP
boundaries as the boundaries exist on the effective date of

this Compact.
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TABLE 3
United States Mational Park Service

Glacier National Park Consumptive Use

Place of Use Total Maximum
Volume Flow Rate
{ac-£t) (gpm)

North Fork Flathead River

Basin

Station, campground 7 4.7 70

Backcountry Use 1.98

Backcountry Patrol Cabins 2.06 55

Middle Pork Flathead River

Basin

McDonald Creek areas 246.00 1720
Middle Fork areas 0.70 10
Backcountry Use 2.42

Backcountry Patrol Cabins 2.06 55

Saint Mary River Basgin

Northern Border areas 2.20 20
Many Glacier areas 166.40 600
Saint Mary areas 128.40 91%
Backcountry Use 2.02

Backcountry Patrol Cabins 1.50 40

Two Meédicine River Basin

Two Medicine areas 6.40 70
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Backcountry Patrol Cabins

Cut Bamk River Basin

Backcountry Use
Backcountry Patrol Cabins

Milk River Basin

Backcountry Use

GNP TOTAL

3. Instream Flow Right

a. Category 1:
i. Identification:

0.38

0.19

0.18

0.19

0.02

567.80

HB 0692/01

The following streams are designated as “"Category 1:*

Sage, Spruce, Kishenehn,

Starvation,

Kintla, Red

Medicine Bow, Agassiz, Pord, Parke, Long Bow, Akokala, Numa,

Pocket, Jefferson, Bowman,
Anaconda, McGee, Camas,

Trapper, Continental, Flattop, Kipp.

Rainbow,

Fish,

Cummings,

Logging,

Longfellow,

Cattle Queen, Ahern,

Mineral, Alder, Haystack, Logan, Hidden, Avalanche, Snyder,

Sprague, Walton, Lincoln, Thompson, Pacific, Stimson, Nyack,

Peril, Pinchot, Elk, Coai, Muir, Park, Debria,

Autumn, Upper Bear, Boundary, Olson, South Fork

Valentine, Kootenai,

Pass,

Camp,

Whitecrow, Redgap, Lee, Otatso, Kennedy,

Ptarmigan, Iceberg, Wilbur,

Boulder, Two Dog, Rose, Baring, Siyeh,

Cataract,

Allen,

Reynolds,

Ole, Shields,

Valentine,

Cleveland, Street,

Appekunny,

Swiftcurrent,

Virginia,

HB 692
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Medicine Owl, Hudson Bay, Red Eagle, Atlantic, North Fork
Cut Bank, Lake, Dry Fork, Aster, Paradise, Appistoki, Two
Medicine, Fortymile, Fortyone Mile, Midvale, Railroad,
Coonsa, Loag Knife, Jackson, Grinnell, Kaina, Lunch,
Pyramid, Thunderbird and Upper Summit Creeks and Waterton,
5t. Mary, North Fork Belly, Mokowanis and Belly Rivers.

ii. Instream Flow

The United States has a reserved water right for
instream flow on the Category 1 streams in the amount of the
entire flow of the streams, less any United States'
consumptive use rights described in this Compact. This
reserved water right ends at the point the stream exits the
reserved land of GNP. The relationship between this water
right and a water right to water stored within GNP held by
the United Statea shall be governed by the rule of priority.

b. Category la Streams

i. Identification:

The following streams are designated as "Category la:*

Apgar, Canyon, Dutch, Harrison, McDonald, and Quartz
Creeks.

ii. Ingstream Plow:

{a) The United States has a reserved water right for
instream flow on the Category la streams in the amount of
the entire flow of the streams, less (i) any United States’

consumptive use rights described in this Compact; and (2)
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all water rights appurtenant to aon-federal land within the
boundaries of GNP recognized under state law with a priority
date before January 1, 1993. This reserved water right ends
at the most downptream point that the stream exits the
reserved land of GNP.

{(b) In the event all non-federal land.on a Category la
stream is acquired by the United States for the purpose of
addition to GNP, the stream may be reclassified as a
Category 1 stream at the request of the United States.

c. Cateqgory 4 Streams

i. Identificationm:

The following streams are designated as Category 4: the
North Pork o©Of the Flathead River, the Middle Fork of the
Flathead River, Divide, Jule, Rubideau and wild Creeks.

ii. Instream Plow for the North and Middle Forks of the

Flathead River:

The United States has a reserved water right for
instream flow on the North and Middle Forks of the Flathead
River in the amount of the entire flow of the rivers, 1less
any United States’ consumptive use rights described in this
Compact provided that, the instream flow water right is
subordinate to 1) all water rights recognized under state
law with a priority date before January 1, 1993, 2) future
consumptive use rights calculated according toc Article II up

to the 1limits set forth in Table 4; (3) any use considered
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non-consumptive as defined by this Compact; and (4) any use
of groundwater not included in the calculation of
consumptive use according to Article 1I. This reserved water
right ends at thé most downstream point that the River forms
the boundary of the reserved land of GNP,
‘ TABLE 4
State Law Based
Future'cbnsunptlve Use Rights (cfs)
Tributary to the Reserved Portion of the Flathead River
Month North Fork Middle Fork

Flathead River Flathead River

Jan. 7.5 7.1
Feb. 7.2 6.9
Mar. B.9 8.1
April § ]
May ] [ ]
June # ]
July 40.5 [
Aug. 16.2 13.7
Sept. 11.8 9.7
Oct., 11.8 10.6
Nov. 12.0 11.6
Dec. 9.0 9.2
i The amount of water available for future

consumptive use in these months shall be an amount
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equivalent to the flow‘ rate for all consumptive
uses recognized under state law on December 31,
1992. The amount shall be adjusted to reflect the
flow rates in a decree issued by a state or federal
court of competent jurigdiction after December 3},
1992. At such time as final decrees are entered in
these basina, the Department shall tabulate these
rights, ingert the appropriate amcunts into Table
4, and submit the revised Table to the United
States and the state for inclusion in this compact.
Revision of Table 4 to reflect this agreement shall
not be deemed a modification of this Compact.

iii. Instream Plow for Divide, Jule, Rubideau and Wild

Creeks

The United States has a reserved water right for
ingtream flow on Divide, Jule, RUBIDEAU, and Wild Creeks in
the amcunt of the entire flow of the stream, less any United
States' consumptive use rights described in this Coapact.
This water right ends at the most downstream point that the
stream exits or no longer formas the boundary to the reaerved
land of GNP, This right is saubject to the provisions of
Article Vv, section A., and (1} on Divide Creek, is
subordinate to any water rights recognized under state law
with a priority date before January 1, 1993; and (2) on

Rubideau Creek, is subordinate to any water rights

-42- HB 632



LI " B X'}

M O® W v

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0692/03

recognized under state law with a priority date before
January 1, 1993, provided that the use of such right is
consigtent with federal law.

4. Lakes

The United States has a reserved water right for the
maintenance of natural water levels in all naturally
occurring lakes within the boundaries of GNP for the purpose
of preserving unimpaired these Park resources. The water
right for the maintenance of lake levels is subordinate to
(1) any United States' consumptive use rights deacribed in
this Compact; and {2) any water right recognized under state
law with a priority date before January 1, 1993. The named
and unnamed lakes in which the United States has a reserved
water right are those set forth specifically in the
Abstract,

D. Grant Kohrs Ranch National Historic Site .

The Grant Kohrs Ranch Hational Historic Site in Montana
does not include reserved land. The United States may apply
for a permit to appropriate water or seek recognition of any
exigting water rights in accordance with state law.

E, Little Bighorn Battlefield National Monument

The parties were unable to finalize agreement on
quantification of the water rights for LBBAM prior to the
effective date of this Compact. For the purposes of

settlement of the reserved water rights for land
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administered by the National Park Service in Montana, the
parties agree that a water right for instream flow is
necessary for the historic purposes of LBBNM. The parties
agree to continue to pursBue, in good faith, gquantification
of water rights and further agree that all other relevant
provisions of this Compact apply to a settlement of this
water right through this process. In the event the parties
are unable to agree on guantification, the United States
retains its right to have the guantity of any reserved water
right for LBBNN adjudicated in a state or federal court of
competent jurisdiction. .

F. Nez Perce National Historical Park

The Nez Perce Mational Historical Park in Montana does
not include reserved land. The United States may apply for a
permit to appropriate water or seek recognition of any
existing water rights in accordance with state law.

G. Yellowstone Mational Park

l. Priority Date
The United States haas a priority date of March 1, 1872

for the reserved water rights described in this Compact for
YNP.

2. Consumptive Use

The United States has a reserved water right for current
and future consumptive use for the purposes of Y¥YNP as set

forth in Table 5. The period of use shall be from January 1
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through December 31. The source and place of use shall be as
set forth more specifically in the Abstract. The place of
use or point of diversion of a consumptive use water right
at YNP shall include any non-reserved land within YNP as the
boundaries exist on the effective date of this Compact.
TABLE 5
United States National Park Service

Yellowstone NMational Park Consumptive Use

Place of Use Total Maximum
Volume Flow Rate
{ac-ft) (gpm)

Yellowstone River Basin

North Entrance 1.70 35
Stephens Creek facilities 12.00 50
™ facilities (Gardiner) 58.70 300
NE Entrance 15.60 50
Backcountry Use 10.70

Backcountry Patrol Cabins 2.00 15
Day Use Areas 2.40 [

Gallatin River Basin

NW Entrance Area 15.00 50
Backcountry Use 2.80

Backcountry Patrol Cabina 0.50 10
Day Use Areas 0.60 6

Madison River Basin
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West Entrance 4a8.90 200
Backcountry Use 2.80
Backcountrf Patrol Cabins 0.50 10
Day Use Areas 0.70 6
YNP TOTAL 174.90

3. Instream Flow Right

a. Category 1:
i. Identification:

The following streams are designated as “Category 1:"

Black Bear Canyon, Black Butte, Blacktail Deer, Cougar,
Daly, Duck, Fan, Grayling, Landslide, Mol Heron, Pebble,
Specimen, Stephens, Upper Reese, and Wickiup Creeks, and the

Gardner River.

ii. Instream Plow:

The United States has a reserved water right for
instream flow on the Category 1 streams in the amount of the
entire flow of the atreams, less any United States’
consumptive use rights described in this Compact. This
reserved water right ends at the most downstream point that
the stream exits the reserved land of YNP.

b. Category 2:

i. Identification:

The following streams are designated as “Category 2:"

Bacon Rind, Buffalo, Cottonwood, Coyote, Hellroaring,

Little Cottonwood, and Snowslide Creeks.
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ii. Instream Flow

The United States has a reserved water right for
inatream flow on the Category 2 streams in the amount of the
entire flow of the streams, less any consumptive use rights
of an agency of the United States recognized under federal
or state law. This reserved water right ends at thé most
downstream point that the stream exita the reserved land of
YNP.

iii. Change in Wilderness Designation

In the event that the C&ngress of the United States
repeals the Wilderness designation assigned to the
headwaters of an above named Category 2 stream, then, to the
extent congigtent with the law repealing the Wilderness
designation as it pertains to water use, the stream
headwatezred in the former Wilderness may be reclassified in
the appropriate category on reguest by the state.

c. Category 3:

i. Identification:

The following streams are designated as “"Category 3:"

Crevice, Dry Canyon, Slough, and Tepee Creeks.

ii. The United States has a reserved water right for
instream Elow on Category 3 streams in the amount of the
entire flow of the streams, less any United States'
consumptive use rights described in this Compact, provided

that, the instream flow right is subordinate to (1) the sum
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of all water rights recognized under state law with a
priority date before January 1, 1993, plus any future
consumptive use rights calculated according to Article 1II,
until the limit on total current and future consumptive use
set forth in Table 6 is reached; (2} any use considered
non-consuaptive as defined by this Compact; and (3) any use
of groundwater not included in the calculation of
consumptive use according to Article II.
TABLE 6
State Law Based
Total Current and Puture Consumptive Use Riéhts {cfs)

Tributary to the Remerved Portiom of Category 3 Streams

Month Crevice Dry Canyon Slough Teepee
Creek Creek Creek Creek
Jan. 0.2 0.1 1.5 G.3
Feb. 0.2 g.1 1.6 0.3
Mar. 0.3 0.1 1.9 0.4
April 1.1 0.2 5.6 1.2
Hay 3.8 1.3 19.8 4.5
June 3.4 1.2 22.4 5.3
July 1.0 0.3 7.3 1.7
Aug. 0.4 0.2 2.9 0.8
Sept. 0.4 0.1 2.3 0.6
act. 0.4 0.1 2.4 D.é
Nov. 0.3 6.1 2.1 0.5
~-48- HB 692
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Dec. 0.2 0.1 1.8 0.4

iil. The provisions of Article III, section G.3.c.ii
notwithatanding, in the event of a pericd of low Fflow such
that Crevice, Dry CcCanyon, Slough, or Teepee Creeks fall
below the critical levels of instream flow shown in Table 7
at the point the stream enters the reserved land of YNP, the
United States' water right for instream flow is not
subordinate to consumptive use water rights recognized undér
ptate law with a priority date on or after January 1, 1993.

TABLE 7

Low Stream Flow Levels at which Subordination is Limited (cEs)

Month Crevice Dry Canyon Slough Tepee
Creek Creek Creek Creek
Jan. 3.8 1.1 28.9 6.5
Feb. 4.5 1.0 30.6 6.5
Mar. 5.2 1.2 35.4 7.7
April 20.2 w7 106.4 23.7
May 71.8 24.0 376.2 B4.6
June 63.8 22.9 425.6 100.1
July 1B.7 6.6 138.7 33.2
Aug. 8.1 3.1 55.2 i4.9
Sept, 7.0 2.0 44.2 10.9
Oct. 7.1 1.9 46.0 10.8
Nov. 5.2 1.5 39.% 9.1
Dec. 3.9 1.4 34.1 8.1
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d. Category 4:
The following streams are designated as Category 4: Soda

Butte Creek within the state, and the Gallatin, Madison and
Yellowatone Rivers where they flow within or form the
boundary to reserved land of ¥YNP within the state.

i. Soda Butte Creek

(1) The United States has a reserved water right for
inatream flow on $Soda Butte Creek in the amount of the
entire £flow of the stream, less any United States'
consumptive use rights described in this Compact, provided
that, the instream flow right is subordinate to: (a) the-sum
of any water rights recognized under state law with a
priority date before January 1, 1993;-pius; (B) any future
consumptive use rights calculated according to Article 1I,
unt$ét AS LONG AS the 1limit on total current and future
consumptive use set forth in Table 8 is--reached HAS NOT

ALREADY BEEN REACHED OR EXCEEDED BY THE RIGHTS PROTECTED

UNDER SUBSECTION (1)(A); tb¥(C) any use considered

non-consumptive as defined by this Compact; and fc¥{D) any
use of groundwater not included in the calculation of
consumptive use according to Article II.
TABLE 8
State Law Based
Total Current and Future Consumptive Use Rights (cEs)

Tributary to the Reserved Portion of Soda Butte Creek
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Month

Jan. 0.3
Feb. 0.3
Mar. 0.2
April 0.1
May 6.2
June 17.5
July 6.4
Aug. 2.4
Sept. 0.8
Oct. 0.7
Rov. : 0.5
Dec. 0.3

{2) The provisions of Article III, sectian G.3.d.i.(1)
notwithstanding, in the event of a period of low flow such
that Soda Butte Creek £alls below the critical levels of
instream flow shown in Table 9 at the peoint the stream
enters the reserved land of YNP, the United States' water
right for instream flow shall be subordinate omnly to: (a)
any water right Ffor domestic use of 35 gpm or less and to
any water right held by an incorporated or unincorporated
municipality, recognized under satate law with a priority
date before January 1, 1993; (b) any use conaidered
non-consumptive as defined by this Compact: and (c) any use

of groundwater not included in the calculation of
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consumptive use according to Article II.
{3) 1In the event that the Congress of the United States
repeals the Wilderness designation assigned to the land over

which Republic and Bayden Creeks and two unnamed tributaries

" to Soda Butte Creek flow in Wyoming, Or otherwise makes

water from such tributaries available for appropriation in
Wyoming, the state may seek modification of Article III,
section G.3.d.i.(2). of this Compact as provided in Article
VI, section A.2.

TABLE 9

Low Stream Flow Levels at which Subordination is Limited (cfs)

Soda Butte Creek

Month Flow
Jan. . 5.4
Feb. 5.1
Mar. 4.0
April 1.7
May 116.9
June 332.5
July 120.7
Aug. 46.4
Sept. 15.3
Oct. 14.2
Nov. 9.3
Dec. 6.3
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ii. The Gallatin, Madison and Yellowstone Rivers

The United States has a water right for instream flow on
the Gallatin, Madison and Yellowstone Rivers in the amcunt
of the entire flow of the streams, less any United States®
consumptive use righta described in this Compact, provided
that, the right is subordinate to: (1) the sum of all water
rights recognized under state law with a priority date
before January 1, 1993, plus any Ffuture consumptive use
rights calculated according to Article II, umtil the limit
on total current and future consumptive use rights set forth
in Table 10 is reached; (2) any use considered
non-consumptive as defined by this Compact; and (3) any use
of groundwater not included in the calculation of
consumptive use according to Article II.

TABLE 10
State Law Based
Total Current and Puture Consumptive Use Rights (cfs)

Tributary to the Reserved Portion of these Rivers

Gallatin Madison Yellowstone
Month River River River
Jan. 3.1 19.9 41.2
Feb. 3.1 19.7 40.6
Mar. 3.5 20.0 44.5
April 9.8 24.3 73.7
May 39.3 40.9 284.7
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June 48.0 40.2 596.7
July - 15.7 24.7 335.0
Aﬁq. 5.8 21.4 156.5
Sept. 4.4 21.1 96.0
Oct. 4.6 21.4 75.0
Nov. 4.2 21.0 58.4
Dec. 3.8 20.4 47.2

4. Hot Springs tributary to Bear Creek and the

Yellowstone River

The hot springs that contribute to Bear Creek outside
the boundaries of YNP are important to maintenance of
biologic values of reserved water in the Yellowstone River
downstream from the confluence with Bear Creek. As part of
the settlement of the reserved water right for YNP, the
gtate agrees to grant the United States a water right under
state law to all of the natural flow of the Bear Creek hot
springs located at the mouth of Bear Creek in S1/2 S1/2,
sec. 19, T98, RIYE, Montana Principle Meridian. The priority
date is the effective date of this Compact.

5. Lakes

The United States has a reserved water right for the
maintenance of natural water levels in all naturally
occurring lakes within the boundaries of YNP for the purpose
of preserving unimpaired these Park resources. The water

right for the maintenance of lake levels is subordinate to
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{1} any United States' consumptive use rights described in
this Compact; and {2) any water right recognized under state
law with a priority date before January 1, 1993. The named
and unnamed lakes in which the United States has a reserved
water right are those set forth more specifically in the
Abstract.

H. Emergency Fire Suppression

The use of water for emergency fire suppression benefits
the public, and is necessary for the purposes of the various
Park reservations. The United States, may as part of its
reserved water right, divert water for fire suppression at
all of the National Park BService Units as needed, and
without a definition of the specific elements of a
recordable water right. Use of water for fire suppression
shall not be deemed an exercise of the United States’®
reserved water righte for consumptive use or a violation of
its reserved water rights for instream flow.

ARTICLE IV
YELLOWSTONE CONTROLLED GROUNDWATER AREA

A. Statement of Intent

Yellowstone National Park was reserved for the express
purpose of "preservation, from injury or spoliation, of all
timber, minerai deposits, natural curicsities, or wonders
within said park, and ctheir retention in their natural

condition.® 17 Stat. 32, The partiea agree that Congress
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regserved water necessary to preserve the hydrothermal
features within the reserved land of YNP. These reserved
water rights have prioritiea as of the date on which the
land was reserved.

The parties understand that knowledge of the
interrelationship of hydrothermal features within YNP, the
hydrothermal system that supports those features, and
groundwater in surrounding areas of Montana will benefit
from increased study. The partieas agree that the
hydrothermal features of YNP are a unique and irreplaceable
resource and represent one of the few undisturbed
hydrothermal systems in the United States.

This Compact does not recognize a reserved water right
to groundwater outside the boundaries of the reserved land
of YNP. However, the parties agree that restrictions shall
be placed on the development of groundwater adjacent to YNP
to the extent neceasary to prevent adverse effect on the
reserved water right to groundwater within YNP. The parties
agree that the goal of establishment and administration of
the Yellowstone Controlled Groundwater Area shall be to
allow no impact to the hydrothermal system within the
reserved land of ¥NP,

B. Pindings

Ratification of this Compact by the Montana legislature

constitutes a finding that:
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l. unrestricted use of groundwater adjacent to
Yellowstone MNational Park ia likely to interfere with the
water rights reserved by the United States in 1872, 1929,
1930, and 1932, for the preservation of hydrothermal
features within YNP;

2. prevention of adverse effect on the United States'
reserved water right to groundwater within the reserved land
of YNP is a benefit to the state and to the United States;

3. the public interest and welfare requires that a
corrective control be adopted to regulate groundwater
development adjacent to YNP; and

4. the cooperative state-federal lanagement' and
oversight established by this Article is an effective means
to achieve protection of the reserved water right to
groundwater necessary to preserve the hydrothermal system
within the reserved land of YNP.

C. General Provisions

1. Establishment: The Yellowstone Controlled
Groundwater Area or "Area® is hereby established and shall
be defined and administered according to this Compact.

2. PFunding: The United States agrees that it receives
substantial benefit from the establishment and
administration of the Yellowstone Controlled Groundwater
Area, and that the national and international public benefit

extends far beyond the boundaries of the state. Thus, the
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United Statea agrees that the relatively small population of
the state should not bear the entire cost of protection of
the United States' reserved water right. Ta this end, the
Department of the Interior agrees, subject to appropriations
by Congress, to reimburse the state Efor the expense of
establishment, administration and enforcement of the
Yellowstone Controlled Groundwater Area by the Department;
to fund the inveatory, sampling, reporting and database
management by the Bureau; and, except as provided in Article
IV, section J.l.c., to fund the administrative costs and the
cost of any study or any other necessary activity pursuant
to this Article by the Technical Oversight Committee.

3. 1Implementation Contingent on Funda: Such funding

shall be accomplished pursuant to the terms and conditions
of a separate agreeaent which shall incorporate terms and
conditions necessary to specify the activitiea to be funded
and approptiite cost and accounting principles consistent
with generally applicable guidelines for federal funding in
similar circumstances, and consiatent with the terms of this
Compact, including, but not limited to, the enumeration of
state expenses to be reimbursed in Article 1V, section C.2.
The state is relieved of its obligation to establish,
administer, inventory, sample and maintain a database on the
Controlled Groundwater Area in the absence of a funding

agreement and the provision of the funds specified therein.
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If the state is relieved of its obligation to implement all
or a portion of this Article, all other terms of this
Compact shall remain in effect, including all reserved water
rights established herein. Such agreement may be amended,
extended, renewed or terminated pursuant to its terms,

4. Interim Measures:

The state agrees that the following interim measures
shall apply from the effective date of this Compact until
the receipt of funds from the United States or December 31,
1995, whichever occurs Ffirst. The United States agrees to
reimburse the state for the cost of the interim measures,
subject to the appropriation of funds by Congress. The
parties agree that, even if funding is not received by
December 31, 1995 and interim measures are suspended, the
state and the Department of the Interior wiil continue to
recommend federal funding.

a. The Department 8hall issue the notice required by
Article IV, section F.

b. All permits issued within this time periocd within
the Area shall be conditioned on appropriation of water of
less than 60F., measured at the wellhead.

c. 'The Departmesnt shall require that each applicant for
a permit or peraon filing a notice of completion for
igguance of a certificate of water right to appropriate

groundwater within the Area report the following information

-59— HB 692

B W N

- TR - - B R - )

10
il
12
13
14
15
i6
17
18
19
20
21
22
23
24

25

HB 0692/03

on filing of a well log: (1) well location to the
quarter-quarter-quarter—guarter section; (2) ground
elevation at the wellhead; (3) well depth; (4) water level;
(5) flow rate or maximum pump capacity:; and (6) water
temperature measured at the wellhead.

d. The Department shall not issue a certificate of
water right for the appropriation of groundwater with a
temperature of 60 F. or more within the Area during this
time periecd. The Department shall order temporary
abandonment of any well in the Area for which a conditional
permit was issued or notice of completion for issuance of a
certificate of water right was Eiled within this time period
that produces groundwater with a temperature of 60F. or
more, measured at the wellhead. Temporary abandonment shall
be accarding to the rulea of the Montana Board of Water Well
Contractors.

e. Pollowing receipt of funds from the United States,
the Department shall notify the applicant that the
apprapriation is subject to the terms of this Compact and
shall proceed according to the procedures set forth in this
Article, If funds are not received by December 31, 1995, the
Department may remove the order of temporary abandonment and
remove the condition on the permit or issue the certificate
of water right pursuant to state law. The Department ahall

continue to require that each applicant for a permit or
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certificate of water right to appropriate groundwater within
the Area report the fcollowing information on filing of a
well log: (1) - well location to the
quarter—quarter—-gquarter—quarter section; {2) ground
elevation at the wellhead; (3) well depth; (4) water level;
(5) flow rate or maximum PuUmp capacity; and (6) water
temperature measured at the wellhead.

5. Additional Studies: In addition to appropriations
necessary to implement this Article, the state and the
National Park Service agree to recommend federal Eunding.for
4 baseline study of hydrothermal features in YNP and within
the Controlled Groundwater Area, for continued monitoring of
these features, and for geoclogic and geophysical studies
including, but not limited to, geologic mapping, and
monitoring of microearthquakes and subsidence in and
adjacent to YNP. Implementation of thia Article is not

contingent on such appropriation.

6. Access for Studies: Consistent with the purposes of

¥NP, the United States agrees to allow reasonable access to
and across YNP to the extent necessary to accomplish the
data collection authorized by this Article or additional
studies recommended pursuant to Article IV, section C.5, In
seeking access, the Department or Bureau shall comply with
the provisions of Article II, section I.3.

7. Effect of Modification of Area: It ig the intent of
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the parties that the initial boundaries of the Area set
forth in Article 1V, section D. and Appendix 2, and initial
restrictions set forth im Article 1V, aection E. may be
modified pursuant to Article 1V, section J., or with respect
to a amingle appropriation pursuant to Article IV, section
G.2.c. and shall not be deemed to be a modification of this
Compact. Any other modification of this Article shall be
conaidered a modification of thia Compact and is subject to
the terms of Article VI, section A.2.

8. It is the intention of the Department of the
Interior to protect the hydrothermal regources of
Yellowstone National Park through the system established by
Article IV.

a. The National Park Service agrees, consistent with 43
U.8.C. 666, that enforcement will not be sought against the
holder of a water right recognized under state law with a
priority date on or after January 1, 1993, unless the NPS
has, in the first instance, sought enforcement through the
state under the terms of this Compact.

b. Notwithstanding the preceding asubparagraph, if the
National Park Service, in its judgment, determines that
circumstances warrant, nothing in this Compact prohibits the
United States from petitioning a state or federal court of
competent jurisdiction for injunctive or declarative relief.

Nothing 4in this Compact shall alter the courta' application
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of the test for injunctive relief; neither shall the
administrative determination by the MNational Park Service to
seek relief in Baid court be deemed to establish or preclude
any determination in such judicial proceedinga. Prior to
such an administrative determination, the National Park
Service agrees that it will provide the State written notice
and will identify a time Erame during which it will await
the State's efforts to address the concern.

c. As to an action against the holder of a right to
withdraw groundwater recognized under state law with a
priority date before January 1, 1993, the United States
agrees that this Compact shall not be used or relied upon as
evidence to show that: (1) a reserved water right of the
United States exists appurtenant to any land other than the
reserved land of YRP; or (2) the priority date associated
with any portion of reserved land of YNP is other than the

date on which that portion of land was actually reserved.

D. Initial Boundacies of the Yellowstone Controlled

‘Groundwater Area

The initial boundaries of the Yellowstone Controlled
Groundwater Area and Subareas are defined to include the
area in the State of Montana located within the geographic
boundaries shown on Appendix 2. Appendix 2 1is hereby
incorporated in this Compact by this reference as though set
Eorth here in full.
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1. Subarea I:

The initial geographic boundaries of the subarea
referred to as Yellowstone Controlled Groundwater Subarea I
shall include all of the area in Montana North and West of

YNP within the boundary delineated as subarea I on Appendix
2.

2. Subarea II:

The initial geographic boundaries of the subarea
referred to as Yellowstone Controlled Groundwater Subarea I
shall include all the area in Montana North and West of YNF
within the boundary delineated as subarea 11 on Appendix 2.

E. 1Initial Restrictions on Groundwater Development

within the Yellowstone Controlled Groundwater Area

Ontil the initial boundaries or restrictions set forth
in this Article are modified pursuant to Article IV, section
J., the restrictions set forth in this section shall apply
to groundwater appropriations within the Area with a
priority date on or after January 1, 1993. Such
appropriationa shall follow the procedural requirements of
Article IV, section G.

1. The parties agree that the initial restrictions on
development of groundwater and any modification thereof,
shall not apply to appropriations with a priority Jdate
before January %, 1993. The sole provisions of this Article

applicable to such appropriations ghall be those providing
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for inventory and sampling o©f current use set forth in
Article 1V, section H. Groundwater appropriations with a
priority date before January 1, 1993 are subject to
applicable state law including, but not limited to, i1ssuance
of a certificate of water right following £inal adjudication
of existing water rights. Wothing herein waives the right of
the United States to seek protection of its reserved water
right for protection of the hydrothermal features within the
reserved land of YNP from groundwater appropriations with a
priority date before January 1, 1993 in a state or federal
court of competent jurisdiction, provided that the
iimitation on use of this Compact in an action by the United
States against any such appropriator set forth in Article
IV, section C.8.c. shall apply.

2. The Departeent shall not issue a permit to
appropriate groundwater that is hydrothermal discharge water
as defined by this Cospact unless either: (1) modification
occurs pursuant to Article IV, section J. altering pertinent
boundaries or restrictions; or (2) an application is
approved pursuant to Article 1V, section G.2.c. Unless
modification occurs pursuant to Article IV, section J., the
Department shall not limit an appropriation of groundwater
that is not hydrothermal discharge water unless required to
do so by Article II and III of thie Compact or any other

provision of atate law,
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P. General MNotice of Eatablishment of the Yellowstone

Controlled Groundwater Area

1. Notice: Within 120 days after the effective date of
this Compact and within 60 days of any decision by the
Department to modify the Area as set forth in Article 1v,
section J., the Department shall publish a notice of
establishment or modification of the Area setting forth:

a. the description by legal subdivisions of all lands
included in the controlled groundwater area;

b. the purpose of the controlled groundwater area or
modification; and

¢. the permit requirements, restrictions, inventory,
sampling and monitoring applicabile within each subarea.

2. Publication and Service: Such notice shall be

published in a newspaper of general circulation in the
county or counties in which the Area is located. The
Department ehall also serve a copy of the notice by mail on
each well driller 1licensed in Montana whose addreas is
within any county in which any part of the Area ies located;
on each well driller known by the Department to operate in
the Area; on the Montana State Bureau of Mines and Geology;
on the mayor or chalr of the gaverning body of each county
or incorporated municipality located in whole or in part
within the Area; and on the United States. The Department

may also serve notice on any other person or state ot
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federal agency that the Department believes may be
interested in or affected by the proposed designation or
modification of the Area. A copy of the notice shall be
mailed to each person's last known address according to the
records of the Depaft-ent.

G. Appropriations of Groundwater within the Yellowstone

Controlled Groundwater Area With a Priority Date on or After

January 1, 1993

1. Appropriation of Groundwater within the Area with a

Priority Date on or after January 1, 1993 and before the

Effective Date of thig Compact:

The initial restrictions on groundwater development set
forth in Article IV, section E. apply to appropriations of
groundwater with a priority date on or after January 1, 1993
and before the effective date of this Compact provided that
the following procedural reguirements are met:

a. Within 120 dJdayas after the effective date of this
Coapact or the receipt of adequate Cfunds from Congress,
whichever occurs later, the Department shall provide the
United States with notice of all groundwater appropriatians
within the Area that, according to the records of the
Department, have a priority date on or after January 1, 1993
and before the effective date of this Coampact.

b. Subseguent to the notice provided for in Article IV,

section G.l.a. and up to 120 days following mailing of the
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report on inventory provided in Article IV, secticn
H.1.b.iii., the United States may provide the Department
with credible information on any groundwater appropriation
within the Area with a priority date on or after January 1,
1993 and before the effective date of this Compact, showing
that the appropriation is of water with a temperature of
60F. or more.

c, If the United States provides the information set
forth in Article IV, section G.l.b., the Department shall,
within 60 days of receipt of the information, issue an order
requiring that the appropriator comply with the applicable
reatrictions. The order is effective within 60 days of
issuance unless the appropriator enters an appearance to
contest the order.

d. If the appropriator enters an appearance to contest
the order, the Department shall: {1) issue an order staying
use of the appropriation pending final decision on the
Batter by the Department; (2) set a date for a hearing: and
{3) proceed pursuant to the provisions for a contested case
under the Montana Administrative Procedures Act, Title 2,
Chapter 4 of the Montana Code Annotated, provided that in
such a procesding the United States has the burden of
proving by a preponderance of the evidence that the
appropriation is of groundwater of 6&60F or more. If the

Onited States meets this burden, the appropriator shall
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comply with procedures and restrictions set forth in Article
1V, section G.2.

2. BAppropriations of Groundwater with a Priority Date

after the Effective Date of this Compact

a. General Provisions

i. All groundwater appropriations within the Area after
the effective date of this Compact are subject tb this
Article. Applications and registration for a permit for the
appropriation of groundwater withia the Area after the
effective date of this Compact shall include a statement of
whether the propased use requires water with temperature of
60F. or more. In addition, the Department shall not issue a
permit for appropriation of groundwater unless the
requirements of Articles II and II1I are met, if applicabile.

ii. A perwmit issued pursuant to this Article shall
provide that:

(1) The permittee shall inatall a device to meter total
volume of water use in compliance with rules prowulgated by
the Department pursuant to Article IV, section I.5. The
Department shall specify the metering method and location of
installation. On or before January 15 of each year, the
permittee shall report annual use to the Bureau at: Montana
Bureau of Mines and Geology, Main Hall, Montana Tech, Butte
MT, 59701. Meters shall be made available to the permittee

at the Department of Natural Resources and Conservation
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Regional wWater Rights Office at: 111 North Tracy, Bozeman,
Montana, 59715. Meters shall be acquired for distribution by
the Department of Natural Resources and Conservation
Regiaonal Wwater Rights Office as part Of the inventory and
sampling program authorized by Article 1V, section I.

(2) The Department has the authority to modify or
revoke a permit if the provisions listed below are
applicable, and all other administrative or judicial
enforcement authority provided under Title 85, part 2, of
the Montana Code Annotated applies to this part. The
Department may exercise its enforcement authority if {1) the
appropriator fails to allow access for sampling provided for
in Article IV, section H.; (2) the character of the
groundwater produced changes such that a restriction applies
pursuant to this Article; (3) new restrictions imposed
pursuant to Article 1V, section J. are applicable; or (4)
the appropriator violates any other provision of this part.

{3) A permit to appropriate hydrothermal discharge
water may include limits and conditions on appropriation
including but not limited to (a) limits on total withdrawal
by day, month or year; (b) a requirement to adhere to a
syastem of rotation of use within the Area; and (c) a
provigion adjusting the total withdrawal from twa or more
wells in the area used by the same appropriator.

(4) A permit to appropriate hydrothermal diacharge
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water shall include any applicable monitoring reguirement
recommended by the Working Group Report or recommendations
by the TOC superseding that report unless the applicant
shows by clear and convincing evidence that such wmonitoring
is inappropriate.

iii. If, subsequent to the effective date of this
Compact, modification pursuant to Article IV, section J.
removes the restrictions set forth in Article IV, section
£., the monitoring recommended by the Working Group Report
or as superseded by the TOC shall continue to apply unless
the applicant shows by clear and convincing evidence that
such monitoring is inappropriate, according to the criteria
in the Working Group Report or as superseded by the TOC.

b. Appropriations of Groundwater with a Temperature of

less than 60F

i. Registration and Application

{1) An applicant for an appropriation of groundwater of
35 gpm or less, not to exceed 10 acre-feet per year shall
register for a permit by Filing a form prescribed by the
Department that shall include, but not be limited to, a
statement of whether the proposed use requires water with
temperature of 60F. or more, the well location, and intended
use and shall comply with the provisions of Article II and
111, if applicable. The Department shall provide notice of

the registration for a permit to the United States within 30
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days of the filing.

{2) An applicant for a permit to appropriate
groundwater of greater than 35 gpm or 10 acre-feet per year
after the effective date of this Compact, shall comply with
existing state law for permits to appropriate water and the
limits on groundwater appropriations set forth in Articles
II and 1I1I, if applicable. The Department may issue an
interim permit for the proposed appropriation to an
applicant seeking an appropriation for a use that does not
require water with a temperature of 60F. or more if the
requirements of this section are met.

il. Drilling

{1) On filing a proper registration form, an applicant
for an appropriation of 35 gpm or leas, not to exceed 10
acre-feet per year, with a proposed use that does not
require water with a temperature of 60F. or morie may
complete the proposed well subject to state iaw and the
terms of this Compact, but shall not put the water to
beneficial use until issuance of a permit.

{2) Upon  issuance of an interim permit, an applicant
for an appropriation of greater than 3% gpm or 10 acre-feet
per year may 4drill the weli subject to state law and the
terms of this Compact, but shall not put the water to
beneficial use until issuance of a permit.

iii. Within 60 days of drilling of the well, the
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applicant or registrant shall provide the Department with a
well log on a form provided by the Department. The well 1log
shall include well location to the
quarter~quarter-guarter-quarter section; ground elevation at
the wellhead; well depth; water level; flow rate or maximum
pump rate; water temperature seagsured at the wellhead; and
specific conductance of the water produced using a device
provided by the Water Resources Regional Office.

iv. The Department shall forward a copy of the well log
to the United States and to the Bureau on receipt.

v. PFollowing receipt of the well 1log, the Department
may inspect the well at a reasonable hour of the day to
verify the information on the well log report. The United
States wmay request to accompany the inspector as set forth
in Article 11, section I.4.

vi. The United States has 60 days from the wmailing of
the report to file an objection setting forth credible
information that the appropriation is of groundwater with
characterigtics to which restrictions established pursuant
to this Article apply.

vii. The Department may issue a permit to appropriate
if: (1) the well log and any verification confirm that the
appropriation is of water to which no restrictions pursuant
to this Article apply; and {(2) all other requirements of

state law and this Compact have been met, unless the United
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States files an objection pursuant to Article IV, section
G.2.b.vi. If the well 1log or verification indicate
appropriatiqn of water to which restrictions pursuant to
this Article apply or if the United States files a proper
objection, the applicant shall be subject to the proviaions
of Article IV, section G.2.c.

viii. If a permit is issued, the applicant or registrant
may complete the appropriation and apply the water to
beneficial use.

ix. within 60 days of completion of the appropriation,
the permittee shall file a notjce of completion with the
Department pursuant to state law.

c. Appropriation of Groundwater with a Temperature of

60F. or Greater

If an application or registration for a permit within

the Area is for a wuse requiring groundwater with a

temperature of 60F. oOor more or the well log or any
verification indicates water of 60F. or more, the following
P:ovisions apply:

i, Subarea I - groundwater with a temperature of 8SF.

or more:

Groundwater of 85F. or more in Subarea I is presumed to
be hydrothermal discharge water. The Department shall not
process or grant an application for a permit to appropriate

water with a temperature of 85F. or more in Subarea I,
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unless the appropriation is consistent with modification of
restrictions pursuant to Article IV, section J., or pursuant
to the procedures set forth below. An application for an
appropriation that proposes to do no more than divert the
unenhanced natural surface flow of a spring that is not
located in the mainstem of the reserved portion of a stream
to which a reserved water right for instream flow is
described in Article III of this Compact is not subject to
these restrictions.

{1) The application shall aet forth credible
information that the proposed appropriation does not include
contribution by hydrothermal discharge water;

{2) Within 30 days of receipt of ihe information the
Department shall seek review of the application by the TOC.

{3) The TOC shall review the report to determine if the
appropriation can take place without adverse effect on the
hydrothermal system within YNP. In performing the review,
the TOC shall utilize the best available scientific
information. The TOC shall resolve doubt in favor of
protection of the hydrothermal aystem within ¥YNP.

(4) Within 60 days of the request by the Department,
the TOC shall recommend, in a report to the Department, if,
and under what conditions the appropriation could be allowed
without adverse effect on the hydrothermal system within

¥YNP. The TOC may recommend limits or conditions on the
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proposed appropriation that, in the opinion of the TOC,
would allow the development while protecting the
hydrothermal saystem within YNP. The TOC shall also provide
the Department with a dissenting report pursuant to Article
IV, section J.1.,, if applicable.

(5} On receipt of the report or reports, the Department
shall provide a copy to the United States and the applicant
and shall schedule a hearing no less than 60 and no more
than 90 days from mailing of the report.

(6) The hearing shall proceed as a contested case under
the Montana Adminiatrative Procedure Act, Title 2, Chapter 4
af the Montana Code Annotated.

(7) The report or reports, data and other written
information produced by the TOC shall be admissible in the
hearing without further foundation and not subject to the
hearsay objection, subject to the rights of any party or
claimant to cross—examine the producer or drafter of the
written material and to controvert the same by other
evidence. The hearing officer may request that members of
the TOC appear to provide expert testimony in the case,

{8) The report and recommendations provided by the TOC
have a rebuttable presumption of validity for the purposes
of Article 1V. The dins-ﬁting report, if any, may be used as

rebuttal evidence.

{9) If the report recommends denial of the application,
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the applicant may overcome the presumption by proving by
clear and convincing evidence that the proposed
appropriation does not include hydrothermal discharge water.

{10) If the application is denied, the Department shall
order that the wall be temporarily abandoned; or, if
multiple water zones are encountered, the zone of excess
temperature be closed to produckion. Ab}ndonnent shall be
according to the rules of the Montana Board of Water Well
Contractors unless alternative procedures are recommended by
the TOC. The abandonment order shall not be lifted antil a
modification order pursuant to Section IV.J. allows the

appropriation or UNTIL THE DEPARTMENT determines that the

well should be permanently abandoned.

{11) within 30 days of an order by the Department
pursuant to this section, appeal on the record may be made
to a state or federal court of competent jurisdiction. For
an appeal to state court, venue shall be the First Judicial
District in Helena and the review must be conducted
according to the procedures for judicial review of a
contested case under the Montana Administrative Procedures
Act, Title 2, Chapter 4, of the NMontana Code Annotated.

11. Subarea 1 - groundwater with a temperature of &0F.

or more, but less than BS5F:

Appropriation of groundwater with a temperature of 60F.

or more, but less than 85PF. in subarea I is subject to the
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following provisions,

(1) The applicant shall provide credible information
that the water meets the following criteria:

{a) the proposed appropriation will do no more than
divert the unenhanced natural surface flow of a spring that
is not located in the -ainsge- of the reserved portion of a
stream to which a tesefved water right for instream flow is
described in Article III of this Coapact, or

{(b) the proposed appropriation meets all of the

following criteria:

{i) The water temperature is the result of the normal
thermal gradient of the earth plus the mean annual air
temperature at the site plus 14F. Unless modified by the
TOC, the Department shall use the following eguation to
estimate the water temperature expected:

{0.01646 x the depth of the production zone in feet) +
59.3F.

If the temperature measured at the wellhead is equal to
or less than the temperature estimated by this equation, the
appropriation meets this criteria.

(ii) the concentration of soluble chloride is less than
ten parts per million; and

(iii) the well does not contain a production zone
completed within the Madison Group of formations as defined

by the Catalog of Stratigraphic Nasea for Montana, Bureau of
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Mines and Geclogy, Special Publication 54, March 1571.

{2} The Department may iasue a permit to appropriate
groundwater with a temperature of 60F or more, but less than
B5F. to an applicant that meets the above ¢riteria and is in
compliance with the provisions of Article IV, section G.2.c.
unless {a) restrictions are consistent with modification
pursuant to Article IV, section J.; or {b) the United States
objects and shows by a preponderance of the evidence that
the criteria have not been met or, for another scientific
reason, the temperature is the result of contribution by
hydrothermal discharge water.

(3) If the applicant fails to meel the above criteria
or the United States meets its burden, the applicant shall
comply with the provisions of Article IV, section G.2.c.i.
for water or 85F or more.

(4) The three criteria set forth in Article 1V, asection
G.2.C.ki.{1l)(b} may be modified on recommendation by the
TOC.

iii. Subarea II:

{1) Groundwater of 85F. or more in subarea II is
presumed to be hydrothermal discharge water. The applicant
shall follow the procedures of Article IV, section G.2.c.i.
including review by the TOC, provided that, if a permit to
appropriate is issued the monitoring recommended in the

working Group Report or as superseded by the TOC for subarea
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11, not subarea I, shall apply.

(2) An applicant who encounters groundwater of 60F. or
waore but less than 85F. shall comply with the provisions of
Article IV, section G.2.c.ii., provided that, if a permit to
appropriate is issued the monitoriang recommended in the

Working Group Report or as superseded by the TOC for subarea
II, not subarea I, shall apply.

3. Change in Character of Groundwater: Within 60 days

of the receipt of information indicating a change in the
character of the groundwater appropriated under a permit
issued in the Area on or after January 1, 1993 that
indicates the production of groundwater for which a
restriction applies, the Department shall issue an order
requiring that the appropriator comply with the limitations
on appropriation of hydrothermal groundwater authorized in
this Article. The order shall take affect 60 days Ffollowing
the date issued unless the appropriator appeara to contest
the order. If the appropriator appears to cantest the order,
the Department shall set a date for a hearing and proceed
pursuant to the provisions for a contested case under the
Montana Administrative Procedures Act, title 2, Chapter 4,
of the Montana Code  Annotated, provided that the
appropriator shall have the burden to prove by a
preponderance of the evidence that the water produced does

not meet the criteria to which restrictions apply.
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H. Inventcry and Sampling of Groundwater

1. Initial Inventory

All groundwater appropriations in the Area with a
priority date before the effective date of this Compact
shall be inventoried as set forth below:

a. Notice of Inventory

Within 120 days after the effective date of this Compact
or the receipt of funding [rom the United States, whichever
gccura later, the Department shall serve notice by mail on
each person or public agency known from an examination of
the records in the Departmsent's office to be an appropriator
of groundwater with a priority date before the effective
date of this Compact. The notice shall set forth:

i. the contents of the notice required in Article 1V,
section F.; and

ii. a statement that within 3 years from the date of
notice the Bureau may visit the wellsite to measure
temperature; flow rate or ‘maximum pump capacity; water
level, or pump level if the well cannot be entered; and may

collect a water sniple for additional analysia.

b. Inventory

i. MWithin 3 years of notice pursuant to Article IV,
section H.l.a., a representative of the Bureau shall
inventory each well drilled pursuant to an appropriation

recognized under gtate law with a priority date before the
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effective date of this Compact. The inventory shall be
considered complete when the Bureau has inventoried
substantially all of the wells that can be located and
accessed with .reasonable diligence. The inventory shall
include, but not be limited to, the following:

(1) well location to the
quarter—quarter-quarter-quarter section;

{2} ground elevation at the wellhead;

(3) flow rate or maximum pump capacity;

{4) water level, or pump level if the well cannot be
entered;

{5) water temperature at the wellhead;

(6) specific conductance of the water at the wellhead;

{7} chloride content of the water at the wellhead;

(8) water samples from a representative number of wells
selected by the Bureau. The water samples shall be analyzed
by the Bureau, or by a qualified lab contracted by the
Bureau. Samples shall be analyzed for chemistry, and, if
applicable, gas and isotopes. Choice of analyses shall be at
the discretion of the Bureau using the Working Group Report
or a report by the TOC superseding the Working Group Report
as ‘a guideline. The Bureau may consult with the TOC
concerning well selection and analysis; and,

{9) any additiongl information deemed necessary for

implementation of thie Article by the Bureau in consultation
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with the TOC.

ii. The inventory shall be prioritized to complete
Subarea I first.

iii. Within 6 months of completion of the inventory in
each Subarea, the Bureau shall provide a report to the
Department, the TOC, and the United States, verifying that
the inventory is complete and setting forth the data
obtained in the inveantory. The report shall be made
available to the public by the Department. In addition, the
Bureau shall maintain an adeguate database pursuant to
Article IV, section H.2.

2. Sampling Program and Database

a. Following the initial inventory of all current
groundwater appropriations in the Area provided for in
Articla VI, section H.1l., the Bureau shall sample weélls
selected in consultation with the TOC and at a frequency
determined in consultation with the TOC. The wells may
include appropriations made prior to, on or after January I,
1993, The number of wells sampled and the analyses performed
Bhall be as determined by the Bureau in consultation with
the TOC, Until superseded due to recommendation by the TOC,
the Working Group Report shall be used as a guideline in
making this determination. Within 6 months of the completion
of each inventory and &sampling program, the Bureau shall

provide the Department, the TOC and the United States with a
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report on the results.

b. The Bureau shall maintain an adequate database on
the Yellowstone Controlled Groundwater Area which shall
include, at a minimum, analyses aof water chemigtry,
temperature, well depth, well capacity and well location.

€. The United States agrees to provide an annual report
to the Pureau for incorporation into the database on ;he
water chemistry, temperature and flow rate of any well in
use or spring sampled in the portion of YNP within the
state, and may include such informarion for any well or
apring in the portion of YNP outside the state.

d. The ‘information in the database shall be available
to the public through the Natural Resources Information

System, currently located at 1515 E. Sixth Avenue, Helena,

Montana 5%9620-1800.

I. Administration of the Yellowstone Controlled

Groundwater Area

1. The ¥Yellowstone Controlled Groundwater Area
established by this Compact shall be administered pursuant
to applicable state law and the terms of this Compact.

2. In addition to the requirements imposed by state
law, the Department shall provide the United States with
notice of any application or regiatration for a peruitA to
appropriate groundwater within the Area in the same manner

and time as required by state law for notice to groundwater
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appropriators in a controlled groundwater area.

3. The United States may be an objector to any
application or registration for a permit to appropriate
groundwater oOr in a hearing for modification of a permit to
appropriate groundwater within the Area pursuant to the
provisions of Article IV, section G.

4. The Department shall, whenever possible, consolidate
any proceedings on groundwater applications or registration
pursuant to Articles II and II1 with any -proceeding made
necessary by this Article.

5. Within 2 years after the effective date of this
Compact or the receipt of the requested funding Erom the
United States, whichever occurs later, the Department is
directed to promulgate such additional! rules necessary to
effectuate this Compact and to establish criteria which may
be necessary to implement this Article, Said rules shall not
alter the rights or obligations of the parties hereto. 1In
doing sc, the Department ghall consult with the Dnited
states and the 7TOC. Until modified by the TOC. the
Department shall adopt the Working Group Report to govern
sampling, reporting and monitoring regquirements, except as
modified by Article IV, section G. In reviewing any permit

to appropriate hydrothermal discharge water the Department
shall consider the criteria set forth in the Working Group

Report or a subsequent report by the TOC, including, but not
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limited to, the identification of risk associated with

volume of appropriation and distance from the reserved land
of YNP.

J. Modification of the Yellowstone

Controlled
Groundwater Area

1. Technical Oversight Committee: Establishment and

Authority
a. A joint federal-state Technical Oversight Committee
is bhereby eastablished to review scientific evidence related

to the Yellowstone Controlled Groundwater Area; to advise

the Department on administration of the Area, including
review of applications to appropriate water of 60F. or more;
to consult with the Bureau on inventory and sampling; and to
recommend modification of boundaries and restrictionsa.

b. The committes shall consist of five qualified
scientists with experience related to hydrothermal systema.
The committee members shail be appointed within six months
following the effective date of this Compact: one appointed
by the Naticnal Park Service; one appointed by the United
Statea Geological Survey; one appointed by the Department;
one appointed from the Montana University asystem by the
Montana State Geologiat; and one selected by the other four
members. Appointments and selections shall be made, to the
extent possible, to enaure that three of the gqualified

scientists with experience related to hydrothermal systems
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also have experience in (L) geochemistry; (2) geophysics;
and (3) hydrogeclogy. Vacancies due to expiration of terms
or resignation of a member shall be filled in the same
manner. Should the four members fail to agree on the
selection of additional members within 60 days » after
appointment of all four members or within 30 days after a
vacancy occurs, the following procedure shall be utilized:

{i) Within 5 days each member shall nominate one person
for each vacancy and submit the nominations to a judge of
the Firast Judicial District in Helena; and

(ii) A judge @f the First Judicial District in Helena
shall fill the vacancy by selecting a member from each set
of nominations.

©. Each member shall serve a five-year term and shall
be eligible for reappointment. Expenses of the members shall
be born by the entity appainting the member. The per diem or
salary, and travel expenses of the three members-at-large
shall be born equally by the United States and the state,
subject to the availability of funda. All other expenses of
the TOC shall be born by the Dnited States subject to
Congressional appropriation as set forth in Article IV,
section C.

d. “The recommendation of any of the following by the
TOC shall be based on a supermajority of four to one: (1)

modification of the Area pursvant to Article IV, section J;

-87- HB 692

w N

LY

O @® =~ &N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0692/03

{2) raview of an application to appropriate groundwater with
a temperature of 60F. or more; and (3) removal of any of the
criteria specified in Article IV, section G.c.ii.{1)(b).
Pailure to achieve a supermajority shall result in a
recommendation of no modification or no permit approval. In
the absence of a unanimous decision, the TOC shali provide
both a rgport supporting the recommendation that there be no
modification or no permit approval, and a dissenting report
to the Department. In all other instances in which the TOC
consults with or makes recommendations to the Department or
the Bureau, recommendations shall be made by a simple
majority of the entire committee.

e. The TOC shall:

i. review the boundaries of the Area and the Subareas;

ii. review the initial restrictions on groundwater
development imposed putrsuant to this Article, and future
modifications of those restrictions;

iii. assess the cumulative impact of all develaopment in
the Area;

iv. review changes in the groundwater and hydrothermal
Syitems revealed by inventory and analyses done by the
Bureau, and any other pertinent acientific evidence;

v, review new acientific evidence pertinent to the
Area;

vi. consult with the Bureau or the Department on
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reguest;

vii. present evidence and make recommendations to the
Department in accordance with Article IV, section J.2.

viii., review applicationa for a permit to appropriate
groundwater on reguest by the Department as set forth in
Article IV, section G.é.c.; and

ix. take any additional action necessary to implement
this Article.

f. The Department and the Bureau shall provide the TOC
with all information in their records regarding
appropriations of groundwater within the Area inéluding
reports required by this Article.

g. The initial review shall take place within 1 year of
the receipt of the inventory report dJdone by the Bureau
pursuant to Article IV, section H. Subsequent reviews shall
take place every 5 years following the initial inventory or
following the issuance of 75 permits to appropriate water
within the Area by the Department, whichaver occurs first.
Additional review shall also take place on request by the
United States or the state.

h., Within 6 wmonths of initiation ¢f a review, the TOC
shall provide a report of the review, including any
recommendation for modification, and a dissenting report, if
any. to the Depar tment and the United States.

Recommendations shall be based on a determination by a
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Bupermajority of the entire TOC that the msodification is
necessary to prevent adverse effect to the hydrothermal
system within the reserved land of YNP, or that modification
may be made without the threat of adverse effect on the
hydrothersal system within the reserved land of YNP. The
recommendation shall be made in good faith and based on
scientific evidence including, but not limited to, the
following:

i. in the case of extension of boundaries, the criteria
set out in the Working Group Report for designation of the
boundary of the Area to be enlarged is Found to exist within
the proposed extension;

ii. the cumulative effect of groundwater development
within the Area or a portion of the Area has resulted in
declining hydraulic head and modification of boundaries or
[estrictions are necessary to prevent adverse effect on the
hydrothermal system within the reserved land of YNP;

iii. changes in groundwater revealed by the inventory
and sampling program are such that modification is necessary
to prevent adverse effect on the hydrothermal system within
the reserved land of YNP;

iv. scientific evidence indicates that modification is
necessary Lto prevent adverse effect on the hydrothermal
system within the reserved land of YNP;

v. based on scientific evidence, restrictions can be
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removed or boundary modifications made without the threat of
adverse effect to the hydrothermal system within the
reserved land of YNP.

2. Modification Pursuant toc Review

a. Within 60 days of mailing of the report in Article
v, section J.1l.h., and if {1) thg TOC recommends
modification; (2) the United States, state or a person with
property or water rights within the Area petitions for a
hearing; or (3) a person with an interest that would be
adversely affected by the recommendation, petitions for a
hearing, the Department shall provide for aotice of a
hearing pursuant to state law.

b. The Department shall follow the 1rules for a
conteated case under the Montana Administrative Procedures
Act, Title 2, Chapter 4 of the Montamna Code Annotated. In
addition, the Department shall apply the following
provisions:

i. The report or reporta, data and other written
information produced by the TOC shall be admissible in the
hearing without further foundation and not subject to the
hearsay objection, subject to the rights of any party or
claimant to cross—examine the producer or drafter of the
written material amd to controvert the same by other
evidence. The hearing officer may request that sembers of

the TOC appear to provide expert testimony in the case. The
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hearing officer shall also hear any oral and writtea
acientific evidence presented by the gtate, the United
States, any applicant for a permit to appropriate who has
requested review, and any person with property or water
rights in the Area, or an interest that would be adversely
affected by the recommended modification.

ii. The scientific evidence and reccamendationa
presented in the report by the TOC have a rebuttable
presumption of validity for the purposes of Article IV. The
Department shall adopt the recommendations cof the TOC unless
the recommendation by the TOC is refuted by clear and
convincing scientific evidence. The dissenting report of the
TOC, if any, may be used as rebuttal evidence.

iii. The Department shall issue an order stating
findings of fact and conclusions of law.

€. Within 30 days of an order by the Department, a
person aggrieved by the order may appeal on the record to a
state or federal court of competent jurisdiction. PFor an
appeal to state court, venue shall be the First Judicial
District in Helena and the regieu must be conducted
according to the procedures for judicial review of a
contested case under the Montana Administrative Procedures
Act, Title 2, Chapter 4, of the Montana Code Annotated.

ARTICLE V

GENERAL PROVISIONS
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A. No BEffect on Tribal Rights or Other Federal Reserved

Water Rights:
1. Nothing in this Compact may be construed or

interpreted in any manner to establish the nature, extent or
manner of administration of the rights to water of an Indian
Tribe in Montana, or of a water right of an individual that
is derivative of such right, or of the United States on
behalf of such tribe or tribal member. The relatlionship
between the water rights of the National Park Service
described herein and any rights to water of an Indian Tribe
in montana, or of & water right of an individual that is
derivative of such right, or of the United States on behalf
of such tribe or tribal sember shall be determined by the
rule of priority.

2. MNothing in this Compact is otherwise intended to
conflict with or abrogate a right or claim of an Indian
Tribe regarding boundaries or property interests in the
State of Montana.

3. Nothing in this Compact may be construed or
interpreted in any manner to establish the nature, extent or
manner of administration of the rights to water of any other
federal agency or federal lands in Montana other than those
of the National Park Service. The exercise of a water right
of the United States, if any, to water for a consumptive use

on land administered by the Unlted States Forest Service
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upstream of a water right to instream flow described in this
Compact shall be allocated from the United States' shaxe for
instream flow, not the state's share for consumptive use.

B, State Water Rights

Nothing in this Compact may limit the exclusive
authority of the state, including the authority of a water
commisgioner authorized by state law, to administer all
current and future water rights recognized under state law
within and upstream of the reserved land caovered by this

Compact, provided that in administration of thoge water

rights in which the United States has an interest, such

authority is limited to that granted under federal law.

C. General Disclaimers

Nothing in this Compact may be construed or interpreted;
1. as a precedent for the litigation or the

interpretation or administration of future compacts between

the United States and the state; or of the United States and

any other state;

2. as a waiver by the United States of its right under
state law to raise objections in state court to individual
water rights claimed pursuant to the atate Water Use Act,
Title 85, of the Montana Code Annotated, in the basins
affected by this Compact;

3. as a waiver by the United States of ita right to

seek relief from a conflicting water use not entitled to
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protection under the terms of this Compact;

4. to establish a precedent for other agreements
between the state and the United States or an Indian tribe;

5. to determine the relative rights, inter sese, of
persons using water under the authority of state law or to
limit the rights of the parties or a person to litigate an
issue not resolved by this Compact;

6, to create or deny substantive rights through
headings or captions used in this Compact;

7. to expand or restrict any waliver of sovereign
immunity existing pursuant to federal law as of the
effective date of this Compact;

8. to affect the right of the astate to seek fees or
reimbursement for costs or the right of the United States to
contest the imposition of such fees or costs, pursuant to a
ruling by a state or federal court of competent jurisdiction
or Act of Congress;

9. to affect in any manner the entitlement to or
quantification of other federal water righta. This Compact
is only binding on the United States with ragard to the
water rights of the Mational Park Sarvice, and does not
affect the water rights of any other federal agency.

D, Use of Water Right

Except as otherwise provided in this Compact, the rights

of the United States described in this agreement are federal

-95- ' HB 692

N

e @ Wt v b W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0692/03

reserved water rights. Non-use of all or a part of the
federal reserved water rights described im this Compact
shall not constitute abandonment of the right. The federal
reperved water righta described in this Compact need not be
applied to a use deemed beneficial under state law, but
ahall be restricted tc uses necessary to fulfill the
purposes of the associated reserved land.

E. Appropriation Purguant to State Law

Nothing in this Compact may preveat the United States
from seeking a permit to appropriate water under state law
for use outside the boundaries of the federal! reservations
for which a water right is described in this Compact,
provided that, no such use may be included in the
calculation of total current or future consumptive use
rights allocated to use pursuant to state law by this

Compact, and provided further that, a water right obtained

in this manner shall be considered a state water right and
shall be administered pursuant to general provisions of
state law as provided in Article II, section J.2.b.

F. Reservation of Rights

The parties expressly reserve all rights not granted,
described or relinquished in this Compact.

G. Severability

Except as provided in Article IV, the provisions of this

Compact are not severable.
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H. Multiple Originals

This Compact is executed in quintuplicate. Each of the
Eive (5) Compacts bearing original signatures shall be
deemed an original.

I. Notice

Unless otherwime specifically provided for in this
Compact, service of notice required hereunder, except
service in litigation, shall be:

1. State: Upon the Director of the Department and such
other officials as he or she may designate in writing.

2. United States: Upon the Secretary of the Interior
and such other officials as he or she may designate in
writing.

ARTICLE VI
PINALITY OF COMPACT AND DISNISSAL OF PENDING CASES

A. Binding Effect

1. The effective date of this Compact is the date of
the ratification of this Compact by the Montana legislature,
written approval by the United States Department of the
Interior, or written approval by the OUnited States
Department of Justice, ‘;hlchever occurs later. Once
effective, all of the provisions of this Compact shall be
binding on:

a. The state and a person or entity of any nature

whatsoaver using, claiming or in any msanner aaserting a
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right under the authority of the state to the use of water;
and

b. except as otherwise provided in Article V, section
A., the United States, a person or entity of any nature
whatgcever using, claiming, or in any sanner asserting a
right under the authority of the United States to the use of
water.

2, Pollowing the effective date, this Compact shall not
be modified without the consent of both parties. Either
party may seek enforcement of this Compact in a court of
competent jurisdiction. Except as provided in Article IV
concerning the appropriation of funds, actempt to
unilacerally modify this Compact by either party shall
render this Compact voidable at the election of the other
party.

3. On approval of this Compact by a state or faderal
court of compestent jurisdiction and entry of a decree by
such court confirming the rights described herein, this
Compact and such rights are binding on all persons bound by
the final otder of the court.

4. If an objection to this Compact is sustained
pursuant to 85-2-702(3), MCA, this Compact shall be voidable
by action of and without prejudice to either party.

B. Dispogition of Actions

Subject to the following stipulations and within one
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hundred eighty (180) days of the effective date, the parties
shall submit this Compact to an appropriate sﬁate court or
courts having Jjurisdiction over this matter in an action
commenced pursuant to 43 0.S8.C. 666, for approval in
accordance with state law and for the incorporation of the
reserved water rights described in this Compact into a
decree or decrees entered therein. The parties understand
and agree that the submission of this Compact to a state
court or courts, as provided for in this Compact, is solely
to comply with the provisions of 85-2~702(3), MCA, and does
not expeand [sic]l the Jjurisdiction of the state court or
expand in any m®sanner the limited waiver or sovereign
immunity of the United States in the McCarran Amendment, 43
U.8.C. 666 or other provision of federal law.

1. Dismissal of Filed Claims: At the time the state

courts approve the reserved water rights denscribed in this
Compact and enter a decree or decrees confirming the rights
described herein, such courta shall disaiss, with prejudice,
all of the water right claims apecified in Appendix 3 to
this Compact. If this Compact fails approval or a reserved
water right described heresin is not confirmed, the epecified
claims shall not be dismismsed.

2. Disposition of Pederal Suits: Within ninety (90)
days of the issuance of a final decree or decrees by the

state courts approving thia Compact and confirming the
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reserved water rights described herein, and the coampletion
of any direct appeals therefrom or the expiration of the
time for Ff£iling such appeal, the parties shall execute and
file joint motions pursuant to Rule 4l(a)} Ped. R. Civ. P. to
dismiss with prejudice those claims made by the United

States for Glacier National Park in United States wv.

Aagesgon, Ro. CV-79-21-GF (D. Mont.); United States v, Abell,

No. CV-79-33M (D. Mont.); and United States v. AMS Ranch,

Inc., Bo. CV-79-22-GF (D. Mont.). This Compact may be filed
as a consent decree in those federal suits, only if, prior
to the dismissal of the federal suits as provided in this
Article, it is finally determined in a judgement binding on
the State of Montana that the state courts lack jurisdiction
over some or all of the reserved wvater rights described in
this Compact. Within one year of such judgment the United
States agrees to commence sSuch additional proceedings in the
federal district court for the District of Montana as may be
necegsary to judicially confirm the reserved water rights
described herein which are not included within an existing
action.

C. Settlement of Claims

The parties intend that, with the exceptions noted
herein, the water righta described in this Compact are in
full and final settlement of the water right claims for the

reserved land administered by the National Park Service in

-100~ HB 692



© @ NP e woN e

NONON RN RN H O e e R e e
= W N D W @ N e W N o

[
o

HB 0692/03

Montana on the effective date of thia Compact. Pursuant to
this settlement, by which certain federal reserved water
rights are expressly recognized by the state in this Compact
and other water rights claims of the United States are
expreaasly retained in Article III, sections B., D., E, and
P., the United States hereby and in full settlement of any
and all claimg filed by the United States or which could
have been filed by the United States for reserved land
administered by the National Park BService in Montana
relingquishes forever all said claims on the effective date
of this Coaspact to water within the State of Montana for
reserved land administered by the Bational Park Service. The
state agrees to recognize the reserved water rights
described and quantified herein, and shall, except as
expreasly provided for herein, treat theam in the same manner
as a water right recognised by the state.

D. The parties agree to seek enactment of legislation
and to reco.yend appropriation of federal funds neceasary to
effectuate the provisions and purposes of this Compact, and
to defend the provigsions and purposes of this Compact from
all challenges and attacks.

IN WITHESS WHEREOF the representatives of the State of
Montana and the United States have signed this Compact on
the __ day of . 19_ .

FOR THE STATE OF MONTANA
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MONTANA RESERVED WATER RIGHTS COMPACT COMMISSION
FOR THE UNITED STATES

NEW SECTION. Section 2. statutory appropriation of
federal funds. (1) There must be created those accounts that
are necessary within the federal special revenue fund
established under 17-2~102 for the purposes of this part.

{2) Pederal funds deposited in the accounts and
interest and earnings on the accounts are statutorily
appropriated, as provided in 17-7-502, and must be used for
the following purposes or to reimburse the state for
expenditures incurred for the following purposes:

{(a) establishment, adminiatration, and enforcement of
the Yellowstone controlled ground water area;

(b} inventory, sampling, reporting, and data base
management ;

lc) provision for administrative costs and the cost of
any study or any other necessary activity by the technical
oversight committee; and

{d) any other necessary activity purasuant to this part.

Section 3. section 17-7-502, MCA, is amended to read:

"17-7-502. Statutory appropriations -— defimition -—-
requigites for validity. (1) A statutory appropriation is an
appropriation made by permanent law that authorizes spending
by a atate agency without the need for a biennial

legislative appropriation or budget amendment.
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(2) Except as provided in subsection (4), to be
effective, a statutory appropriation must comply with both
of the following provisions:

{a) The law containing the statutory authority must be
listed in subsection (3).

{(b) The law or portion of the law making a statutory
appropriation must specifically state that a statutory
appropriation is made as provided in this section.

(3) The following laws are the only laws containing
statutory appropriations: 2-9-202; 2-17-105; 2-18-812;
10-3-203; 10-3-312; 10-3-314; 10-4-301; 13-37-304; 15-1-111;
15-23-706; 15-25-123; 15-31-702; 15-36-112; 15-37-117;
15-65-121; 15~-70-101; 16~1~404; 16-1-410; 16-1-411;
17-3-212; 17-5-404; 17-5-42&; 17-5-704; 17-5-804; 17-6-409;
17-7-304; 19-5-404; 19-6-709; 19-8-504; 19-9-702; 19-9-1007;
19-10-205; 19-10-305; 19-10-506; 19-11-512; 19-11-513;
19-11-606; 19-12-301; 19-13-604; 19-15-101; 20-4-109;
20-6-406; 20-8-111; 20-9-361; 20-26-1503; 22-3-811;
23-5-136; 23-5-306; 23~5-409; 23-5-610; 23-5-612; 23-5-631;
23-7-301; 23-7-402; 27-12-206; 37-43-204; 37-51-501;
39-71-2504; 44-12-206; 44-13-102; 53-6-150; S53-24-206;
61~-5-121; 67-3-205; 75-1-1101; 79-5-507; 79-5-1108;
75-11-313; 76-12-123; 77-1-808; 80-2-103; 80-11-310;
82-11-136; 82-11-161; #8%-1-220; [section 2]; 90-3-301;
g0-4-215; 90-6-331; 90-7-220; and 90-9-306.
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(4) There is a statutory appropriation to pay the
principal, interest, premiums, and costs of issuing, paying,
and securing all bonds, notes, or otﬁer obligations, as due,
that have been authorized and issued pursuant to the laws of
Montana. Agencies that have entered into agreements
authorized by the lawa of Montana to pay the state
treasurer, for deposit in accordance with 17-2-101 through
17-2-107, as determined by the state treaBurer, an amount
sufficient to pay the principal and interest as due on the
bonds or notes have atatutory appropriation authority for
the payments. (In subsection (3): pursuant to sec. 7, Ch.
567, L. 1991, the inclusion of 19—6:709 terminates upon
death of last recipient eligible for supplemental benefit;
and pursuant to sec. 18, Ch. 748, L. 1991, the inclusion of

22-3-811 terminates Juns 30, 1993.)%

NEW SECTION. Section 4. cCodification instruction.
[Sections 1 and 2] are intended to be codified as an
integral part of Title 85, chapter 20, and the provisions of
Title 85, chapter 20, apply to [sections 1 and 2].

-End-
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