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INTRODUCED BY

BY REQUEST OF THE O SS5ION FOR HUMAN RIGHTS

A BILL FOR AN ACT ENTITLED: "AN ACT REVISING THE PROCEDURAL
PROVISIONS OF THE HUMAN RIGHTS LAWS T0 EXTEND THE PERIOD POR
FILING OF COMPLAINTS CONCERNING DISCRIMINATION IN
EMPLOYMENT, POUBLIC ACCOMMODATIONS, HOUSING, FINANCING AND
CREDIT, EDUCATION, STATE SERVICES, INSURANCE, AND RETIREMENT
PLANS; REVISING PROCEDURES FOR PURSUING COMPLAINTS IN COURT;
AMENDING SECTIONS 49-2-50), 49-2-504, 49-2-509, 49-3-304,
49-3-307, AND 49-3-312, MCA; AND PROVIDING AN EFFECTIVE DATE
AND AN APPLICABILITY DATE."

WHEREARS, the Legislature has extended the statute of
limitations for filing administrative complaints concerning
housing discrimination with the Montana Commission for Human
Rights from 180 days to 1 year; and

WHEREAS, the statute of limitations for filing all other
diecrimination complaints with the Montana Commission for
Human Rights is 180 days; and

WHEREAS, a uniform statute of 1limitations for filing
discrimination complaints will provide for equal

administrative remedies and eliminate confusicn on the part
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WHEREAS, the present 180-day statute of limitations for
filing nonhousing discrimination complaints is much shorter
than the statute of limitatioms for filing most civil
actions; and

WHEREAS, the Montana human rights laws provide that the
administrative remedy is the exclusive remedy for resolution
of individual disputes and elimination of discrimination;
and

WHEREAS, the increasing caseload cf the administrative
system has created long delays for the parties to cases; and

WHEREAS, it is appreopriate for the Legislature to extend
the statute of limitations for filing nanhousing
discrimination complaints wunder the human rights laws from
1B0 days to 1 year and to establish procedures for pursuing
complaints in district court without exhausting

administrative remedies.

BE IT ERACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 49-2-501, MCA, is amended to read:
“49-2-501. Piling complaints. {1} A complaint may be

filed with the commission by or on behalf of any person

claiming to be aggrieved by any discriminatory practice
prohibited by this chapter. The complaint must be in the
form of a written, verified complaint stating the name and
address of the person, educational institution, financial
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institution, or governmental entity or agency alleged to
have engaged in the discriminatory practice and the
particulars of the alleged discriminatory practice. The
commission staff may file a complaint in like manner when a
discriminatory practice comes to its attention.

(2) (a) Except as provided in 49-2-510 and subsection
(2)(b) of this section, a complaint under this chapter must
be filed with the commission within :86-days 1 ear after
the alleged unlawful discriminatory practice occurred ot was
discevered.

{b) If the complainant has initiated efforts to resolve
the dispute underlying the complaint by filing a grievance
in accordance with any grievance procedure established by a
collective bargaining agreement, contract, or written rule
or policy, the complaint may be filed within 3168-days 1 year
after the conclusion of the grievance procedure if the
grievance procedure concludes within 120 days after the
alleged unlawful discriminatory practice occurred or was
discovered. If the grievance procedure does not conclude
within 120 days, the complaint must be filed within 388 485
days after the alleged unlawful discriminatory practice
occurred or was discovered,

(¢) Any A complaint not filed within the times set

forth heredinm in this section may not be considered by the

commission.”
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Section 2. sSection 49-2-504, MCA, is amended to read:

"49-2-504. Informal investigation and settlement. (1)

The commission staff shall informaity promptly and
impartially investigate the matters set out in a €£iled

complaint promptiy---and-—-impartiaity filed with the

commission.

(2) The commission staff may dismiss a complaint filed

pursuant to 49-2-501 if:

{a}) the staff determines that the commigsion lacks

jurisdiction over the complaint;

{b) the complainant fails to cooperate in the staff's

investigation of the complaint or fails to keep the

commigsgsion advised of changes of address:; or

{¢} the staff determines that there is a lack of

reascnable cause to believe that the unlawful discrimination

occurred.

(3) The commission staff may reopen a complaint at any

time after dismisgsing the complaint pursuant to subsection

{(2) if the staff determines that the complaint should not

have been diamissed.

(4) If the commission staff determines that the
atiegatiens--are-—-supperted-by-substantiat-evidence there is

reasonable gause to believe that unlawful discrimination

occurred, it shall immediately try to eliminate the

discriminatory practice by conference, conciliation, and
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persuasion.”

Section 3. Section 49-2-509, MCA, is amended to read:
"49-2-509. Piling a cosplaint in district court. ¢33
Breept-as-provided-in-subsection-—t2}--or--with—--respeece--to
comptaints--atiteging-a-viotation-o0f-49-2-3057-the-commiasion
acatf-shatis;-at-the-request-of-either-partyr-i9sue-a--tecter
entitiing-the-compiainant-to-£iim-a-discrimination-acttron-in
district-conre—ifs
tay--the--—commission--has—-nst-yet-hetd-a-conteated-case
hearing-pursuant-te—49-2-585y-and
tby-~i2-menths-have——eitapaed--sinee—-the--comptaint--was
fitedr
t2¥--FThe--commisston——staéf-may-refuse-to-permik-removal
ef-a-case-to-district-court-ifs
tay-—-the-party-reguesting-removat-faiins-to-—compty--with
the--terma--of-a-iawfui-subpoena-issued-in-the-investigative
procass;
tby--—the-party-requesting-removati-has-watved--the--eight
to-requeat-removai-to-the-district-eoure;
tey--more--than--38--days--have-elapsed-since-service-of
notice-af-hearing-—under--49-2-56857--unieas--the--commission
fatis--to--schedute—-a--hearing-co-be-heid-within-90-days-of
service-ef-notice-sf-hearing;-or
td4)--the-party--requesting--removal--has--unsuccessfuity

attempted—through-eonrt-iéeigaeien—to—prevent-the—comnisaion
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staff-from-investigating-che-compltaints
+3y--Phe--commission-scaff-may-dismiss-a-compiaine-£filed
ander--49-2-501--and--altiow--the--compiatnant--to---fite---n
discriminatien—action-in-drserict-court-tfs
tay--the-commission-stafé-determines-that-the-commission
tacka-durisdiction-over-—the-compiaint;
thi-——the-—compiainane—-faits-to-cooperate-in-the-staffis
investigation--of-——the--compraint--or--faiis—-to--keep---the
commiassion-adviaed-of-changea-of-addresss-or
ted-—the-———commisaston-—-atnff---determinan-——-that-—-the
atiegations-—-cf--the--compitaint--—are---not---supported—--by
subatantiai-evidences
té4)--A--deciston-—-cf--the--commissron-staff-to-dismias-n
cempiaint-or-to-refuse-to-permit--remsvai--to--the—-district
court——is—-finat--uniess--a--party--seeka--review--by-£iling
objeetions-within-i4-days-after-the-deciston--is-—-served--on
himz--The--commisason—-shaii-review-the-decisron-in-informat
proceedings-under-2-4-6847-except—-that--2-4-6684¢5)-—appires
onty-to-review-of-a-refusai-to-permit-removais
t5)-—-Within--90--days--afeer--receipt--of-—a--notice—-of
dismissai--under-subsection-t3y-or-an-srder-under-subsection
tdr-of-affirmance-of-a-draminssat;-whichever-accurs-atery-or
of-a-tetter-issued-under-subsection-tiys-the-compiainant-may
petition-the-district-ecurt-tn-the--district-—in--which--che

aileqged-vioilation-oceurred-for-appreprirate-retiefr-Bxecepe-as
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provided--in-45-2-538;-if-the-claimant-faits-to-petition-the
district-court-within-96-days-after-receipt-of--the--tettery
naoticer——or--order-tasuved-by-the-cocmmission-staéf;—the-ctaim
ashati-be-barred:

(1) An aggrieved person may commence a ¢ivil action in

an _appropriate district court within 2 vyears after an

alleged unlawful discriminatory practice occurred or was

discovered or within 2 years of the breach of a conciliation

agreement: entered into under 45-2-504. With respect to a

complaint alleging a wviolation of this chapter, the

computation o©of the 2-year period does not include time

during which an administrative proceeding under this chapter

was pending. The tolling of the time limit for commencing a

civil action does not apply to actions arising from breach

of a conciliation agreement.

{2) Except as provided in subsection {(4), an aqqgrieved

person  may commence a civil action for a violation of this

chapter whether or not a complaint has been filed pursuant

to 49-2-501 and without regard to the status of a complaint

filed with the commission. If the commisgsion has obtained a

cenciliation agreement with the consent of the aggrieved

person, an action may not be filed by the aggrieved person

reqarding the alleged violation of this chapter that is the

basis for the complaint except for the purpose of enforcing

the terms of the conciliation agreement,
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(3) The commission may not continue administrative

proceedings on a complaint after the beginning of the trial

of a ¢ivil action commenced by the aggrieved party seeking

relief with respect to the same alleged violation of this

chaprer.

(4) An aggrieved person may not commence a civil action

#ith respect to an alleged violation of this chapter if the

commission has commenced a hearing on the record concerning

the same complaint.

$63(5) (&) Ef the district court finds, in an action
under this zection, that a person, institution, entity, or
agency against whom or which a complaint was filed has
engaged in the unlawful discriminatory practice alleged in

the complaint, the court:

{i} shall prescribe the conditions on the defendant's

future conduct to enjoin the digcriminatory practice found

and to ensure that the discriminatory practice does not

occur in the future; and

(ii) may provide the same relief as described in

49~-2-506 for a commission order, except that the court may

also require the payment of punitive damages.

{b) #n--additiony--the The court may in its discretion
allow the prevailing party reasonable attorney fees.
t7}--Fhe--provisiona--of--this--ehapter--estabiish-——the

excinsive--remedy-for-acts-constituting-an-aticged-viotation

_B-_
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of-this-chapterr-incinding--aces——-that—-may--otherwise--aiso
constitubte——a--viotacion-of-the-diserimination-previsions—of
Articte-2Iy——section——4r-—ef--the--Montana-—consticdtion--or
45-1-1827—-No—-other--ectaim-or-reguest-for-rettef-based-upan
such-acta-may-be-éntertained-by-a-districe-¢oure-other——than
by-the-procedures—specified-in-this-chapters

(6) The commission may intervene in any action brought

under subsection (1) in order tc protect the public

interest.”

NEW SECTION, Section 4. Excluasive remedy. Except for
claimas arising under chapter 4, the proviaions of this
chapter establish the exclusive remedy for claims arising
under state law for acts constituting an alleged violation
of this chapter, including acts that may otherwise also
constitute a violation of Article 1II, section 4, of the
Montana constitution or 49-1-102, A claim or reguest for
relief under state law based upon the acts may not be
entertained by a district court other than by the procedures

provided for in this chapter.

Section 5. Section 49-3-304, MCA, is amended to read:

“49-3~-304. Filing complaints with commission. (1)

Except as provided in subsection (2), a complaint under this

chapter must be filed with the commission within i8é-days 1

year after the alleged unlawful discriminatory practice

occurred or was discovered.
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(2) 1I1f the complainant has initiated efforts to resolve
the dispute underlying the complaint by filing a grievance
in accordance with any grievance procedure established by a
collective bargaining agreement, contract, or written rule
or policy, the complaint may be filed within 186-days 1 year
after the conclusion of the grievance procedure if the
grievance procedure concludes within 120 days after the
alleged unlawful discriminatory practice occurred or was
discovered. If the grievance procedure does not conclude
within 120 days, the complaint must be filed within 388 485
days after the alleged unlawful discriminatory practice
occurred or was discovered.

(3) A complaint not filed within the times set forth in
this section may not be considered by the commission.”

Section 6. Section 49-3-307, MCA, is amended to read:

"49-3-307. Informal investigation and settlement. (1)

The commission staff shall promptly and impartially
investigate the matters set out in a complaint filed with

the commission.

(2) The commission staff may dismiss a complaint filed

pursuant to 49-3-304 if:

fa) the staff determines that the commissicn lacks

jurisdiction over the complaint;

{b} the complainant fails to cooperate in the staff's

inveatigation of the complaint or fails to keep the

-10-



B W N

@ =~ o U\

10
11
12
13

14

15
16
17
is
19
20
21
22
23
24

25

LC 1284/01

commission advised of changes of address; or

(¢} the staff determines that there is a lack of

reasonable cause to believe that the unlawful discrimination

occurred.

{3} The commigssion staff may reopen a complaint at any

time after dismissing the complaint pursuant to subsection

{2) if the staff determines that the complaint should not

have been dismissed.

(4) If the commission staff determines that the
aitegations--are--supported-by-sabstantiat-evidence there is

reasonable cause to believe that the unlawful discrimination

occurred, it shall immediately try to eliminate the

discriminatory practice by informat conference,

conciliation, and persuasion.”
Section 7. section 49-3-312, MCA, is amended to read:
*49-3-312. Piling & complaint in district court. ¢y}
Except-—-as--provided-in-aubsection-{2y7-the-commission-stafé
shatir-at-the--request——of--eitther--parey;--issne-—-a--tretter
entitiing-the-compiainant-to-fite-a-discrimination-aetion—in
diserice-court-ifs
tay--the--—commission-~has—-not-yet-held-a-contesced-case
hearing-pursuant-to-49-3-388;-and
tb}--i2-mentha-have--etapaed--since--the--cempiaint--was
fited:

+23~-~-Fhe--commissiton--staff-may-refuse-to-permit-removal
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of-a-case-to-district-coure—i+f£-
ta}-—the-party-requesting-remevai-faits-to--compiy—-with
bhe——tefma-—ef—a-iaufui—subpoena—i:sued—in—the*inveseigetive
process;
fb1—-the—party—requeaeing—remuvai—has—waéved——ehe-—right
to-request-remavai-te-the-district-coures
te}-—more--than--36--days--have-elapsed-since-service-of
notice-of-hearing--under--49-3-308y--untess--the-—commiasion
Eniis—*to--seheduie——e——hearing—te—be-heid—within-Qﬂwdays—ef
service-of-notice-of-hearings-or
éd}——the—party~-requesting—-removai—-hns—~unsuceess£ui}y
attempted-throngh-court-titigation-to-prevent-the-commission
staff-from-investigating-the~compiaints:
t3}-—Fhe--commission-staff-may-dismiss-a-compiaint-fited
under--49-3-364--and--atiow--the--compiainant—-to——-fite——-a
diserimination-action-in-discrict-court-ifs
tay--the-commiasston-stasf-determines-that-the-commission
tacka-jurisdiction-over-the-comptaints
thby--the--compiainant--faita-to-ccoparate-in-the—staffis
tnveatigation—-ef--the--compiaint--—or--faiis—-to--keep-—-the
eommiasion-advised-of-changes-of-address:-or
tey-—the--—-commission---seaff—--deatermines-—--chat-—-the
aiiegationa—-eé—-ehe—-conpieine-—-ure——-nae---aupported-—-by
substanttal-evidence:

té4)--A--deciston—-of--the--commission-staff-to-dismiss—a

-12-
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comp}aint—or-to—refuae—tc—pe!nit—-removei——to—-the-—district
eeurt—-is——Einai-—nnieas--n--party-—aeeks——rev&ew——by-fiiing
objeetians—wéthin—il-days—nfter-the-decisien-—i:——served——on
him:——The-—commission—wahuii—review—the—decision—in—inﬁotmai
peeeeedings—under—2-4-6941-excepe——thah-—i—4*694f5}*—appiées
enty—to—feview-of-a“refusai-te-permit-renovai=
fS?——Wch&n——QB--days-—afher--receipt—-oi—-n-—nctéce--of
dismissai--under-subsection-t{3y-or-an-order-under-subsection
+4+—oi—a§§§rmnnce-ef-a—diamiaaair—whiehever—occurs*iuterr-or
ef-a—ieetet—isaued—under-subsectéoa-f&?r-the—eeapiainant-may
peeitien—ehe—diatrict—court-in—the—-distriet-—in—-which—-thc
ai&eged-uvéo}ation-—occur:ed——Eor-appropt&ate-reiief:—!f*the
eiainant—faiie-to—pet&ticn*the—distriet-eourt-within—se’days
aéter—reee&pt—of—the-}etterf-neeicey-ee—erder—isened—by——ehe
commission-scaffy-the-complaint-shati-be-barred:

{1) An_ aggrieved person may comMmence a civil action in

an appropriate district court within 2 vyears after an

alleged unlawful discriminatory practice occurred or was

discovered or within 2 years of the breach of a conciliation

agreement entered into under 49-3-307. With regpect to a

complaint alleqing a violation of this chapter, the

computation of the 2-year period does not include time

during which an administrative proceeding under this chapter

was pending. The tolling of the time limit for commencing a

civil action does not apply to actions arising from_ breach
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of a conciliation agreement.

{2) Except as provided in subsection (4), an aggtieved

person may commence a civil action for a violation of this

chapter whether or not a complaint has been filed pursuant

to 49-2-501 and without regard to the status of a complaint

filed with the commission. If the commission has obtained a

conciliation agreement with the consent of the aggrieved

person, an action may not be filed by the aggrieved person

regarding the alleged viclation of this title that is the

basis for the complaint except for the purpose of enforcing

the terms of the conciliation agreement.

(3) The commission may not continue administrative

proceedings on a complaint after the beginning of the trial

of a civil action commenced by the agqgrieved party seeking

relief with respect to the same alleged viclation of this

chapter.

{4) An aggrieved person may not commence a c¢ivil action

with respect to an alleqed violation of this chapter if the

commigsion has commenced a hearing on the record c¢oncerning

the same complaint.

€63(5) (a) If the district court finds, in an actien
under this section, that a state or local governmental
agency against whom or which a complaint was filed has
engaged in the unlawful discriminatory practice alleged in

the complaint, the courkt:

—14-
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{1) shall prescribe condltions on the defendant's

future conduct to enjoin the discriminatory practice found

and to ensure that the discriminatory practice does not

occur _in the future; and

{ii) may provide the same relief as described in
49-3-309 for a commission order,

(b} ¥n--additiony--the The court may in its discretion
allow the prevailing party reasonable attorney fees.

tF#y——-FPhe-—-pravisians--of--this--chapter--eacabliish---the
exciumive--remedy-for—acts-constituting-an-atieged-viotation
of-this-chapter;-inciuding-—-acts--that--may--otherwise—-aiss
constituee——a--viotation-of-the-diascriminstion-previstons-of
Articite~¥iy-—-section——dy--of--the--Montana--coanstitution——-or
49-3-102:——Ne--other--elaim-or-reguest-for-retief-based-upon
such-acts—may-be-entertained-by-a-districkt-coure—other——than
by-the-pracedures-speeified-in-thia-chapters

(6) The commission may intervene in any action brought

under subsection {l) in order to protect the publieg

interest.”

NEW SECTION. Section 8. Exclusive remedy. Except for
claims arising under c¢hapter 4, the provisiona of this
chapter establish the exclusive remedy for claims arising
under state law for acts constituting an alleged violation
of this chapter, including acts that may otherwise also

constitute a vioiation of Article 1II, section 4, of the
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Montana constjtution or 49-1-102. A claim or request for
relief under state law based upon the acts may not be
entertained by a district court other than by the procedures
provided for in this chapter.

NEW SECTION. Section 9. codification instruction. (1)
[Section 4] is intended to be codified as an integral part
of Title 49, chapter 2, and the provisions of Title 49,
chapter 2, apply to {section 4].

(2) [Section 8] 1is intended to be codified as an
integral part of Title 49, chapter 3, and the provisions of
Title 49, chapter 3, apply to {[secticn 81].

NEW SECTION. Section 10. Effective date -—
applicability. [(This act] is effective July 1, 1993, and
applies to claims filed with the commission and for which
the statute of limitations has not run on July 1, 1993.

-End-
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