HOUSE BILL NO. 622

INTRODUCED BY EWER, HARP

IN THE HOUSE

PEBRUARY 13, 1993 INTRODUCED AND REFERRED TO SELECT
COMMITTEE ON WORKERS' COMPENSATION,

FIRST READING.,

MARCH 13, 1993 COMMITTEE RECOMMEND BILIL
DO PASS AS AMENDED. REPORT ADOPTED.

ON MOTION, REREFERRED TO COMMITTEE
ON LABOR & EMPLOYMENT RELATIONS.

MARCH 20, 1993 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.
MARCH 23, 1993 PRINTING REPORT.
MARCH 24, 1993 SECOND READING, DO PASS.
MARCH 25, 1993 ENGROSSING REPORT.

THIRD READING, PASSED.
AYES, 98; NOEsS, 0.

TRANSMITTED TO SENATE.

IN THE SENATE

MARCH 26, 1993 INTRODUCED AND REFERRED TO SELECT
COMMITTEE ON WORKERS' COMPENSATION.

FIRST READING.

APRIL 8, 1993 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

APRIL 12, 1993 SECOND READING, CONCURRED IN AS
AMENDED.

APRIL 13, 1993 ON MOTION, TAKEN FROM THIRD READING

AND PLACED ON THIRD REBDING ON 82ND
LEGISLATIVE DAY,

APRIL 14, 1993 THIRD READING, CONCURRED IN.



AYES, 46; NOES, 3.
RETURNED TO HOUSE WITH BMENDMENTS.
IN THE HOUSE

APRIL 15, 1993 SECOND READING, AMENDMENTS NOT
CONCURRED 1IN.

ON MCTION, FREE CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.

IN THE SENATE

APRIL 16, 1993 ON MOTION, FREE CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.

APRIL 22, 1993 FREE CONFERENCE
COMMITTEE REPORT ADOPTED,

IN THE HOUSE

APRIL 22, 1993 SECOND READING, FREE CONFERENCE
COMMITTEE REPORT ADOPTED.

THIRD READING, FREE CONFERENCE
COMMITTEE REPORT ADOPTED.

APRIL 23, 1993 ' SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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ﬁ,;ég_ BILL NO. &.A2

INTRODUCED BY Zg,‘,;/t Hakp
{

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING

WORKERS' COMPENSATION AND OCCUPATIONAL DISEASE LAWS;
PROVIDING FOR SUSPENSIOK OF BENEFITS TO A WORKER WHO FAILS
TO KEEP MEDICAL APPOINTMENTS; AUTHORIZING SETTLEMENTS FOR
FUTURE MEDICAL BENEFITS; REVISING REHABILITATION BENEFITS
REQUIREMENTS; DESIGNATING LIABILITY POR OCCUPATIONAL DISEASE
BENEFITS IF THERE IS MORE THAN ONE INSURER; REVISING
BENEFITS WHEN OCCUPATIONAL DISEASE IS AGGRAVATED BY
NONCOMPENSABLE DISEASE OR INFIRMITY; REQUIRING NONRESIDENT
EMPLOYERS TO OBTAIN IN-STATE COVERAGE OR PAY THE DIFFERENCE
IN PREMIUMS; PROVIDING FOR FINES FOR EMPLOYER MISCONDUCT:
CREATING A MEDICAL PANEL AND PROCEDURES FOR HANDLING
PREEXISTING INJURY DISPUTES; CREATING TEMPORARY PARTIAL
DISABILITY BENEFITS; REQUIRING EMPLOYERS TO REPORT NEW
EMPLOYEES TO THE INSURER AND DEPARTMENT WITHIN 72 HOURS OF
THE FIRST PAYDAY AFTER HIRING; REVISING ELIGIBILITY
REQUIREMENTS TO SELF-INSURE; AMENDING SECTIONS 39-71-116,
39-71-307, 39-71-407, 39-71-604, 239-71-605, 39-71-6407,
39-71-741, 39-71-2001, 3%-71-2101, 39-72-303, AND 39-72-706,

MCA; AND REPEALING SECTION 39-71-402, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA :
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Section 1. section 39-71-116, MCA, is amended to read:

"39-71-116. Definitions., Unless the ceontext otherwise
requires, words and phrases employed in this chapter have
the following meanings:

{1) “Administer and pay" includes all actions by the
state fund under the Workers' Compensation Act and the
Occupational Disease Act of Montana necessary to:

(ay the investigation, review, and settlement of
claims;

(b) payment of benefits:

{c) setting of reserves;

{(d) furnishing of services and facilities; and

fe) wutilization of actuarial, audit, accounting,
vocational rehabilitation, and legal services.

(2) "Average weekly wage" means the mean weekly
earnings of all employees under covered employment, as
defined and established annually by the Montana department
of labor and industry. It is established at the nearest
whole dollar number and must be adopted by the department
prior to July 1 of each year.

(3) “Beneficiary" means:

{(a) a surviving spouse living with or legally entitled
to be supported by the deceased at the time of injury:

(b} an unmarried child under the age of 18 years;

{c) an unmarried child under the age of 22 years who is

#6622
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a full-time student in an accredited school or is enrolled
in an accredited apprenticeship program;

(d) an invalid child over the age of 18 years who is
dependent upon the decedent for support at the time of
injury:

(e) a parent who is dependent upon the decedent for
support at the time of the injury if me a beneficiary, as
defined in subsections ({3}{a) through (3){d}, exists does
not exist; and

(f) a brother or sister under the age of 18 vyears if
dependent upon the decedent for support at the time of the
injury but only until the age of 18 years and only when ne a
peneficiary, as defined in subsections (3)(a) through
{3)(e), exises does not exist.

{4) "Casual employment" means employment not in the
usual course of trade, business, profession, of occupation
of the emplaoyer.

(5) *“child” includes a posthumous child, & dependent
stepchild, and a child legally adopted prior to the injury.

(6] “Construction industry" means the major group of
general contractors and operative builders, heavy
construction [other than building construction) contractors,
and special trade contractors, listed in major groups 15

through 17 in the 1987 standard Industrial Classification

Manual. The term does not include office workers, design
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professionals, salesmen salespersons, estimators, or any
other related employment that is not directly involved on a
regular basis in the provision of physical labor at a
construction or renovation site.

{7) "Days" means calendar days, unless otherwise
specified.

(8) “Department" means the department of labor and

industry.

{9) "Fiscal year" means the period of time between July
1 and the succeeding June 30.

(10} "Insurer* means an employer bound hy compensation
plan No. 1, an insurance company transacting business under
compensation plan No. 2, the state fund under compensation
plan No. 3, or the uninsured employers' fund provided for in
part 5 of this chapter.

{11} "Invalid" means o¢ne who is physically or mentally
incapacitated.

(12) "Maximum healing"” means the status reached when a
worker is as far restored medically as the permanent
character of the work-related injury will permit.

{13) "Order” means any decision, rule, direction,
requirement, or standard of the department or any other
determination arrived at or decision made by the department.

(14) "Payroll", "annual payroll®, or "annual payroll for

the preceding year" means the average annual payroll of the
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employer for the preceding calendar year or, if the employer
shaii has not have operated a sufficient or any length of
time during sueh the calendar year, 12 times the average
monthly payroll for the current year. However, an estimate
may be made by the department for any employer starting in
business if ne average payrolls are not available. This
estimate fs-te must be adjusted by additional payment by the
employer or tefund by the department, as the case may
actually be, on December 31 of sueh the current year. An
employer's payroll must be computed by calculating all
wages, a5 defined in 39-71-123, that are paid by an
employer.

(15) "Permanent partial disability" means a condition,
after a worker has reached maximum healing, in which a
worker:

(a) has a medically determined physical restriction as
a result of an injury as defined in 39-71-119; and

(b) is able to return to work in some capacity but the
physical restriction impairs the worker's ability to work.

(16) "Permanent total disability" means a condition
resulting from injury as defined in this chapter, after a
worker reaches maximum healing, in which a worker has—-ne

does not have a reasonable prospect of physically performing

regular employment. Regular employment means work on a

recurring baais performed for remuneraticn in a trade,
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business, profession, or other occupation in this state.
Lack of immediate job openings is not a factor to be
considered in determining if a worker is permanently totally
disabled.

(17) The term “physician" includes *“surgeon* and in
either case means one authorized by law to practice his the
person's profession in this state.

(18) The "plant of the employer” includes the place of
business of a third person while the employer has access to
Or contrel over such the place of business for the purpose
of carrying on his the employer's usual trade, business, or
occupation,

(19) "Public corporation" means the state or any county,
municipal corporation, school district, city, city under
commission form of government or special charter, town, or
village.

(20) "Reasonably safe place to work" means that the
place of employment has been made as free from danger to the
life or safety of the employee as the nature of the
employment will reasconably permit.

(21) “"Reasonably safe tools and appliances™ are such
tools and appliances as are adapted to and are reasonably
safe for use for the particular purpose for which they are

furnished.

{22) "Temporary partial disability" means a condition

_6_
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resulting from an injury as defined in 39-71-119, covering

the period after an injured worker returns to work in the

same, modified, or alternative employment and before the

worker has reached maximum healing.

¢223[23) "“Temporary service contractor” means any
person, firm, asscociation, or corporation conducting

business that employs individuals directly for the purpose
of furnishing the services of those individuals on a
part-time or temporary basis to others.

+234{24) "Temporary total disability" means a condition
resulting from an injury as defined in this chapter that
results in total loss of wages and exists until the injured
worker reaches maximum healing.

+244({25) “Temporary worker" means a worker whose
services are furnished to another o©on a part-time or
temporary basis to substitute for a permanent employee on
leave or to meet an emergency or short-term workload.

+25¥(26) “Year", unless otherwise specified, means
calendar year."

Section 2. Section 39-71-307, MCA, is amended to read:

*"39-71-307. Employers and insurers to file reports of
accidents —— penalty. (1} Every employer and every insurer
is required to file with the department, under department
rules, a full and complete report of every accident to an

employee arising out of or in the course of his employment
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and resulting in loss of life or injury to the employee. The
reports must be furnished to the department in the form and
detail as the department prescribes and must provide
specific answers to all guestions required by the department
under its rules. However, if an employer is unable to anawer
a question, he the employer shall state the reason he-—-is

unabie for the employer's inability to answer.

(2) Every insurer transacting business under this
chapter shall, at the time and in the manner prescribed by
the Jdepartment, make and file with the department the
reports of accidents as the department requires.

(3) An employer, insurer, or adjuster who refuses or
neglects to submit to the department reports necessary for
the proper filing and review of a «c¢laim, as provided in
subsection (1), may shall be assessed a penalty of not less
than $200 or more than $500 for each offense. The department
shall assess and collect the penalty. An insurer may contest

4 penalty assessment in a bhearing conducted according to

department rules,*
Section 3. section 39-71-407, MCA, is amended to read:
"39-71-407. Liability of insurers -- limitations. (1)
Every insurer is liable for the payment of compensation, in
the manner and to the extent hereinafter provided in this
section, to an employee of an employer it insures who

feceives an injury arising out of and in the course of his
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employment or, in the case of his death from sueh the
injury, to his the employee's beneficiaries, if any.

{2) (a) An insurer is liable for an injury as defined
in 19-71-119 if the claimant establishes it is more probable
than not that:

{i) a claimed injury has occurred; or

(ii) a claimed injury aggravated a preexisting
condition.

(b) Proof that it was medically possible that a claimed
injury occurred or that such the claimed injury aggravated a
preexisting condition 1is not sufficient to establish
liability.

{3) An employee who suffers an injury or dies while
traveling is not covered by this chapter unless:

{a) (i} the employer furnishes the transportation or
the employee receives reimbursement Erom the employer for
coats of travel, gas, oil, or lodging as a part of the
employee's benefits or employment agreement; and

{ii) the travel is necessitated by and on behalf of the
employer as an integral part or condition of the employment;
or

{b) the travel is required by the employer as part of
the employee's job duties.

{4) An employee is not aligible for benefits otherwise

payable under this chapter if the-empioyeels-use-of--ateohol
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er--drugas--nat--prescribed--by——a--physician-is-the-spie-and
excliunive-canse-of-the-injury—-or--death---Howevery——if--the
employer--had-knowiedge-of-and-faited-to-attempt-ee-stop-the
empicyeein-use-of-atecchotr-or-drugss-this-subaection-does-not

appty it is medically determined that the employee's use of

alcohol o©or nonprescription drugs was an influencing factor

in the cause of the injury or death.

(5) If a claimant who has reached maximum healing
suffers a subsequent nonwork-related injury to the same part
of the body, the workers' compensation insurer is not liable
for any compensation or medical benefits caused by the

subsequent nonwork-related injury.

{6) If a preexisting condition is aggravated by any

other condition, disease, or infirmity not  itself

compensable or if disability or death from any other cause

not itself compensable is aggravated, _prolonged,

accelerated, or in any way contributed to by an injury as

defined in 39-71-119, the compensation and medical benefitsg

payable under this chapter must be reduced and limited to

the proportion of the disability or death resulting from the
injury.

(7] If a claimant's compensation is proportionally

reduced as provided in subsection (6) and the claimant

receives social security disability benefits, any offset

that an ingurer may be entitled tc must be reduced in the

_10_
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same proportion as the claimant's compensation was reduced

for as long as the claimant receives the social security

disability benefits."

Section 4. Section 39-71-604, MCA, is amended to read:

*319-71-604. Application £for compensation. (1) If a
worker is entitled to benefits wunder this chapter, the
worker shalil file with the insurer all reasonable
information needed by the insurer to determine
compensability. It is the duty of the worker's attending
physician to 1lend all necessary assistance in making
application for compensation and sweh the proof of other
matters as may be required by the rules of the department
without charge to the worker. The filing of forms or other
documentation by the attending physician does not constitute

a claim for compensation.

(2) Workers applying for compensation for an injury or

occupational disease shall allow the insurer or the

insurer's designated agent direct access to medical service

providers, medical information, and the injured worker.

Failure to comply with this subsection will result in

termination of benefits.

t2%(3) If death results from an injury, the parties
entitled to compensation or someone in their behalf shall
file a claim with the insurer. The claim must be accompanied

with proof of death and proof of relationship, showing the
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partiea entitled to compensation, certificate of the

attending physician, if any, and suweh other proof as may be

required by the department.”

Section 5. section 39-71-605, MCA, is amended to read:

"39-71-605. Examination of employee by physician --
effect of refusal to submit to examination —— report and
testimony of physician -- cost. {1) (a) Whenever in case of
injury the right to compensation under this chapter would
exist in favor of any employee, he the employee shall, upon
the written request of the insurer, submit from time to time
to examination by a physician or panel of physicians, who
shall must be provided and paid for by sueh the insurer, and
shall likewise submit to examination from time to time by
any physician or panel of physicians selected by the
department,

(b) The regquest or order for such an examination shati
must fix a time and place for the examination, with regard
for the employee's convenience, hia physical condition, and
his ability to attend at the time and place that is as close
to the employee's residence as is practical. The employee
shait-be is entitled to have a physician present at any such
examination. Se-ileng-as I1f the employee, after sueh written
request, shaix-fait fails or refuse refuses to submit to
such the examination or shaii in any way abstruek cbstructs

the same examination, his the employee's right to

_12-
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compensation shat: must be suspended and is subject to the

provisions of 39-71-607. Any physician or panel of

physicians employed by the insurer or the department who
shali-make makes or be is present at any such examination
may be required to testify as to the results thereof of the
examinaktion.

(2) In the event of a dispute caoncerning the physical
conditien of a claimant or the cause or causes of the injury
or disability, if any, the department, at the request of the
claimant or insurer, as the case may be, shall require the
claimant to submit to suweh an examination as it may--deem
considers desirable by a physician or panel of physicians
within the state or elsewhere who have had adequate and
substantial experience in the particular field of medicine
concerned with the matters presented by the dispute. The
physician or panel of physicians making the examination
ghall file a written report of findings with the claimant
and insurer for their use in the determination of the
controversy involved, The requesting party shall pay the
physician or panel of physicians for the examination.

{3) This gection does not apply to impairment

evaluations provided for in 35-71-711."

Section 6. Section 39-71-607, MCA, is amended to read:
=39-71-607. Suspension of payments by insurer up to

thirty days pending receipt of medical information. Under
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rules adopted by the department and-in-the-diseretion-of-the
department, an insurer may suspend compensation paymenta for
not more than 30 days pending the receipt of medical

information when an injured worker unreasonably fails to

keep scheduled medical appcintments. If, after a medical

examination, the injured worker is released to return to

work, the worker forfeits the right to any suspended

benefitg.*

Section 7. section 39-71-741, MCA, is amended to read:
*39-71-741. Coaproaise settlements and lump-sum
payments. (1) (a) Benefits may be converted in whole to a
lump sum:

(i) if a claimant and an insurer dispute the inpitial
compensability of an injury; and

(ii) if the claimant and insurer agree to a settlement.

(b) The agreement is subject to department approval.
The department may disapprove an agreement under this
section only if there is not a reasconable dispute over
compensability.

{(c) Upon approval, the agreement constitutes a
compromise and release settlement and may not be reopened by
the department.

(2) {a) If an insurer has accepted initial liability
for an injury, permanent partial disability benefits may be

converted in whole or in part to a lump-sum payment.

-14-
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(b) The total of any lump-sum conversion in part that
is awarded to a claimant prior to the claimant's final award
may not exceed the anticipated award under 39-71-703 or
$20,000, whichever is less.

(c) An agreement is subject to department approval. The
department may disapprove an agreement only if the
department determines that the settlement amount is
inadequate. If disapproved, the department shall set forth
in detail the reasons for disapproval.

(d) Upon approval, the agreement constitutes a
compromise and release settlement and may not be reopened by
the department.

{3) Permanent total disability benefits may be
converted in whole or in part to a lump sum. The total of
all lump-sum conversions in part that are awarded to a
claimant may not exceed $20,000. A conversion may be made
only upon the written application of the injured worker with
the concurrence of the insurer. Approval cf the lump-sum
payment rests in the discretion of the department. The
approval or award of a lump-sum payment by the department or
court must be the exception. It may be given only if the
worker has demonstrated financial need that:

(a) trelates to:

(i) the neceasities of life;

(ii) an accumulation of debt incurred prior to the
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injury; or

(iii) a self-employment venture that is considered
feasible under criteria set forth by the department; or

(b) arises subseguent to the date of injury or arises
because of reduced income as a result of the injury.

(4) Any lump-sum conversion of benefits under
subsection (3) must be converted to present value using the
rate prescribed under subsection {5)(b).

(5) {a) An insurer may recoup any lump-sum payment
amortized at the rate established by the department,
prorated biweekly over the projected duration of the
compensation period,

(b) The rate adopted by the department must be based on
the average rate for United States 10-year treasury bills in
the previous calendar year, rounded to the nearest whole
number.

(c) 1If the projected compensation period is the
claimant's lifetime, the life expectancy must be determined
by using the most recent table of Llife expectancy as
published by the United States national center for health
statistics.

(6) Subject to the other provisions of this sectieon,
the department has full power, autherity, and jurisdiction
to allow, approve, or condition compromise settlements for

any type of benefits provided for under this chapter,

_16—
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including the right to future medical benefits, or for

lump-sum payments agreed to by workers and insurers. All
much compromise settlements and lump-sum payments are void
without the approval of the department. Approval by the
department must be in writing. The department shall directly
notify a claimant of a department order approving or denying
a claimant's compromise or lump-sum payment.

(7) A dispute between a claimant and an insurer
regarding the conversion of biweekly payments into a
lump-sum is considered a dispute, for which a mediator and
the workers' compensation court have jurisdiction to make a
determination. If an insurer and a claimant agree to a
compromise and release settlement or a lump-sum payment but
the department disapproves the agreement, the parties may
request the workers' compensation c¢ourt to review the
department's decision.

(8) An injured worker's entitlement to future medical

benefits may be terminated by mutual consent of the worker

and the insurer, subject tpo department approval. The

department may nct disapprove an agreement unless it

determines that the worker has not been fully compensated

for terminating the worker's right to future medical

benefits.”

Section B. section 39-71-2001, MCA, is amended to read:

*39-71-2001. Rehabilitation benefits. (1) An injured
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worker 1s eligible for rehabilitation benefits if:

(a) the injury results in permanent partial disability
or permanent total disability as defined in 39-71-116;

{(b) a physician certifies that the injured worker is
physically unable to work at the job the worker held at the
time of the injury;

{(c) a rehabilitation plan completed by a rehabilitation
provider and designated by the insurer certifies that the
injured worker has reasonable vocational goals and a
reemployment and wage potential with rehabilitation. The
plan mugt take into consideration the worker's age,
education, training, work history, residual physical
capacities, and vocational interests,

(d) a rehabilitation plan between the injured worker
and the insurer is filed with the department. If the plan
calls for the expenditure of funds under 39-71-1004, the
department shall authorize the department of social and
rehabilitation services to use the funds,

(2) Afrter filing the rehabilitation plan with the
department, the injured worker is entitled to receive
rehabilitation benefits at the injured worker's temporary
total disability rate, The benefits must be paid for the
period specified in the rehabilitation plan, not to exceed
104 weeks. Rehabilitation benefits must be paid during a

reasonable period, not to exceed 10 weeks, while the worker

_18_
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is waiting to begin the agreed-upon rehabilitation plan.
Rehabilitation benefits must be paid while the worker is
satisfactorily completing the agreed-upon rehabilitation
plan.

‘ {3) If the rehabilitation plan provides for job
placement, a vocational rehabilitation provider shall assist
the worker in obtaining other employment and the worker is
entitled toc weekly benefits for a period not to exceed 8
weeks at the worker's temporary total disability rate. If,
after receiving benefits under this subsection, the worker
decides to proceed with a rehabilitation plan, the weeks in
which benefits were paid under this subsection may not be
credited against the maximum of 104 weeks of rehabilitation
benefits provided in this section.

{4) 1If there is a dispute as to whether an injured
worker can return to the job the worker held at the time of
injury, the insurer shall designate a rehabilitation
provider to evaluate and determine whether the worker can
return to the job held at the time of injury. If it is

determined that ke the worker cannot return to the job, the

worker is entitled to rehabilitation benefits and services
as provided in subsection (2}.

(5) A worker may not receive temporary total or
biweekly permanent partial disability benefits and

rehabilitation benefits during the same period of time,
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(6) The rehabilitation provider, as authorized by the
insurer, shall continue to work with and assist the injured
worker until the rehabilitation plan is completed.

{7) Upon receipt of notificaticon of acceptance of a

claim by an insurer, the department shall notify the

claimant in writing of potential benefits and entitlements

pursuant to 39-71~1014, 39-71-1025, 39-71-1032, and this

section.

(B) The rehabilitation benefits referred to in this

section are applicable only with the actual provigsion of the

services and may not be negotiated as aspects of a

settlement.

(9) Rehabilitation benefits under this section must be

elected within 12 months of the date of maximum medical

improvement or they are forfeited."

Section 9. section 39-72-303, MCA, is amended to read:
*39-72-303. Which emaployer liable. (1) Where
compensation is payable for an occupational disease, the
only employer liable shaii--be is the employer in whose
employment the employee was last injuriously exposed to the

hagzard of aueh the disease.

{2) When there is mere than one insurer and only one

employer at the time the employee was injuriously exposed to

the hazard of the disease, the liability rests with the

insurer providing coverage at the earlier of:

- 20_.
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{a) the time the occupational disease was first

diagnosed by an attending physician, consulting physician,

or medical panel; or

{b) the time the employee knew or should have known

that the condition was the result of an_ occupational

disease.

t2¥(3) 1In the case of pneumoconiosis, any coal mine
operator who has acquired a mine in the state or
substantially all of the assets thereeof of a mine from a
person who was an operator of auch the mine on or after
December 30, 1969, is liable for and muse shall secure the
payment of all benefits whieh that would have been payable
by that person with respect to miners previously employed in
such the mine if acquisition had not occurred and that
person had continued to cperate such the mine, and the prior
operator of sueh the mine shaii is not be relieved of any

liability under this section."
Section 10. section 35-72-706, MCA, is amended to read:
*39-72-706. Aggravation. (1) If an occupational disease
is aggravated by any other disease or infirmity not itself
compensable or if disability or death from any other cause
not itself compensable is aggravated, prolonged,
accelerated, or in any way contributed to by an occupational

disease, the compensation and medical benefits payable under

this chapter must be reduced and limited to saech the
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proportion only of the compensation that would be payable if
the occupational disease were the sole cause of the
disability or death as--such--occupationat--disease—-pga-p
causative—fuctor—beata-te—ni}—the—eause:-of—such-—dianbiiity
or-death.

(2) If compensation is reduced a proportionate amount
as provided in subsection {l1) and the worker receives
disability social security benefits, the offset entitlement
granted to the insurer must be reduced in the same
proportiaonate amount as the compensation and medical
benefits as long as the worker continues to receive

disability social security benefits.”

NEW SECTION. Section 11. Requirement of state coverage

for nonresident employers. (1) Beginning July 1, 1993,
nonresident employers shall provide workers' compensation
coverage under plan No. 1, 2, or 3 or, in the alternative,
shall deposit with the department a nonrefundable amount of
money equal to the difference between the premium paid
out-of-state by the nonresident and the premium the
nonresident wculd pay in Montana if the premium in Montana
is higher than the out-of-state premium rate.

(2) Beginning July 1, 1993, a nonresident employer
shall verify with the department, prior to commencing to do

business in this state, that the nonresident employer has

obtained workers' compensation under one of this state's
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coverage plans or shall deposit any money due pursuant to
subsection (1), The department may monitor the activities of
a nonresident employer on a regular basis Lo ensure that
proper coverage is in effect.

{3) The department shall deposit the money c¢ollected
pursuant to subsection (1) in the uninsured employers' fund

provided for in 39-71-502.

NEW SECTION. Section 12. employer misconduct. The
department shall fine an employer convicted under 45-7-501
an amount equal to ten times any amount that the department
determines the employer wrongfully withheld in not obtaining
workers' compensation coverage c¢r in not obtaining the
proper workers' compensation coverage. The department shall
deposit the money collected pursuant to this section in the

uninsured employers' account provided for in 39-71-502.

NEW SECTION. Section 13. Medical panel for preexisting
conditions. (1) The department shall create a list of
physicians to serve on an industrial injury medical panel.
The physicians must be nominated by the board of medical
examiners and must be certified or eligible for
certification in a specialty relevant to the medical issue
to be examined by the panel pursuant to this section.

{2y If a dispute exists between a claimant and an
employer regarding the extent of liability for the

aggravation of a preexisting condition as the result of an
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injury and a settlement cannot be reached, the following
procedure must be followed:

{a) The department shall direct the <claimant to a
member of the medical panel for examination. The panel
member must be provided with all relevant medical records,
including the tindings of independent medical examinations.
The panel member shall determine as a percentage the amount
of apportionment, if any, assignable to any other
noncompensable disease, condition, or infirmity. The
department shall forward a copy of the report to the
claimant and employer. The party requesting the examination
shall pay for the cost of the examination.

(b) Either party may, within 20 days of receipt of the
report and at the party's expense, request that the claimant
be examined by a second panel member to be selected by the
department. The second panel member shall conduct an
examination of the c¢laimant and submit a repert regarding
apportionment with respect to any preexisting condition. The
department shall forward copies of the report to the
parties.

(cy If a second report is reguested, the department.
shall appeint a third panel member and the two reporting
members to review the two reports and to issue a report
establishing the amount of apportionment to be assigned to

any preexisting condition. The three panel members may
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consult with +the claimant's attending physician or any
independent medical examiner.

{dy If a second examination is not requested, the
department shall issue its order determining the percentage
of apporticnment assaigned to any other noncompensable
disease, condition, or infirmity, based on the report of the
first examining panel member. 1f a second examination is
requested, the department shall base its order on the report
of the three panel members. The report of the three members
is prima facie evidence of the matters contained in the
report.

NEW SECTION. Section 14. Temporary partial disability
benefits. (1) I1f, prior to maximum healing, an injured
worker is medically approved to return to the Same,
modified, or alternative employment that the worker is able
and qualified to perform and the worker suffers an actual
wage loss as a result of a temporary work restriction, the
worker qualifies for temporary partial disability benefits.

(2) Weekly compensation benefits for temporary partial
disability must be the difference between the injured
worker's hourly wage received at the time of the injury,
subject to a maximum of 40 hours a week, and the actual
weekly wages earned during the period that the claimant is
temporarily partially disabled.

{3) Temporary partial disability benefits are limited

-25=

14
15
186
17
18
19

20
21
22
23
24

25

LC 1500/01

to a total of 26 weeks of combined weekly Compensation or

are payable until the time the worker is no longer

temporarily partially disabled, whichever occurs first
(4) The amount of temporary partial disability benefits
must be based upon payroll records provided by the employer

and calculated on a biweekly basis.- The combined wages and

compensation benefits may not exceed the worker's average

weekly wage at the time of injury.

{5) Temporary partial disability may not be considered

an  element of permanent partial disability and may not be

credited against any permanent impairment or any permanent

partial disability award or settlement achieved after the

injured worker reaches maximum healing,

NEW SECTION.

Section 15, Reporting new employees. any

employer operating in this state shall report any new

employees hired to work in this state apd the work

Classification of those employees to the employer's insurer

and the department within 72 hours of the first regularly

scheduled payday after hiring the employee,

Section 16. section 39-71-2101, MCA, is amended to

read:

39-71-2101. General requirements for electing coverage

under plan, {1} An employer may elect to be bound by
¢ompensation plan No. 1 upon furnishing satisfactory proof

to the department and the Montana self-insurers guaranty
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fund of hias s8solvency and financial ability to pay the
compensation and benefits provided for in this chapter
provided-for and to discharge all liabilities which that are
reasonably likely to be incurred by-him during the fiscal
year for which sueh the election is effective., and The
employer may, by order of the department and with the
concurrence of the guaranty fund, make sueh the payments
directly to his employees as they may become entitled to
receive payments under the terms and conditions of this

chapter.

{2) Employers who comply with the provisions of this

chapter and who are participating in collectively bargained,

jointly administered Taft-Hartiey trust funds are eligible

to provide self-insured workers' compensation benefits for

their ewmployees.®

REW SECTION. Section 17. Repealer. Section 39-71-402,

MCA, is repealed.

NEW SECTION. Section 18. codification instruction. (1)
[Sections 11, 12, and 15] are intended to be codified as an
integral part of Title 39, chapter 71, part 3; and the
provisions of Title 39, chapter 71, part 3, apply ¢to
{sections 11, 12, and 15].

(2) [Sections 13 and 14] are intended to be codified as
an integral part of Title 39, chapter 71, part 7, and the

provisions of Title 39, chapter 71, part 7, apply to

-27-
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STATE OF MONTANA - FISCAL HOTE
Form BD-1S
In compliance with a written request, there is hereby submitted a Fiscal Note for HBOE622, as introduced.

DESCRIPTION OF PROPQSED LEGISLATION:

An act generally revising workers‘’ compensation and occupational disease laws; providing for suspension of benefits to a
worker who fails to keep medical appeointments; authorizing settlements for future medical benefits; revising
rehabilitation benefits requirements; designating liability for occupaticnal cdisease benefits if there is more than one
insurer; revising benefits when occupational disease is aggravated by noncompensable disease or infirmity; requiring
nonresident employers to obtain in-state coverage or pay the difference in premiums; providing for fines for employers
misconduct; creating a medical panel and procedures for handling preexisting injury disputes; creating temporary partial
disability benefits; requiring employers to report new employees tc the insurer and Department within 72 hours of the first
payday after hiring; revising eligibility requirements to self-insure.

ASSUMPTIQONS :

Department of Labor and Industry:

1. 1.00 FTE mediator (grade 16) will be required to meet the additiocnal mediatiocn workload created by the proposed sections
39-71-407(6) and {(7), 39-71-604(2), 39-71-605(1b), 39-71-607, 39-71-741(6) and (8), and 39-72-3203.

2. 0.50 FTE claims examiner (grade 13) will be required for additional worklocad created by the proposed section 2(3) and
section 8, 39-71-2001(7).

3. 1.00 FTE program officer (grade 14} for ERD Policy Compliance unit to meet the increased worklead created by the
proposed new section 11 and 35-71-2101. Work for this position would focus on Plan 1 approvals and renewals, and to
handle the pre-existing conditions panel process.

4. 1.00 FTE statistical technician (grade 9) for data entry of information that new section 15 requires.

5. Costs would be funded from assessments to workers’ compensation carriers.

State Compensation Mutual Insurance Fund:

1. 1In order to determine the fiscal impact to the State Fund as a result of this bill an actuarial study would be
necessary; however, due to the time constraints a study cannot be accomplished for the fiscal note.

2. A portion of the costs incurred by the Department of Labor and Industry would be assessed to the State Fund., It is
assumed that 65% of costs would be assessed to the State Fund.

(continued)
- . . -
/K(;wu%um {-20-F3 BYARYA
DAVID LEWIS, BUDGET DIRECTOR DATE DAVID EWER, PRIMARY SPONSOR DA //f
Office of Budget and Program Planning

Fiscal Note for HB0622, as introduced

HB (22




Fiscal Note Reguest HB0622,

as _introduced

Form BD-15 page 2
(continued)

FISCAL IMPACT:

DLI Employment Relations Div.

Expenditures:
FTE

Personal Services
Operating Expenses
Equipment
Benefits

Total

Funding:

General Fund

State Special Revenue

Federal Revenue

Proprietary Revenue
Total

Revenues:
WC Assessments (02)

{Pg 04) :

FY 94
Current Law Proposed Law Difference
60.55 64 .05 3.50
1,813,414 1,915,184 101,770
943,410 988,669 45,259
87,020 105,020 18,000
1,628,827 1,628,827 (]
4,472,671 4,637,700 165,029
348,118 348,118 ¥
1,723,306 1,888,335 165,029
635, 365 635,365 ¢}
1,765,882 1,765,882 0
4,472,671 4,637,700 165,029
3,197,368 3,362,397 165,029

State Compensation Mutual Inmsurance Fund:

Expenditures:

FY ’85
Current Law Proposed lLaw Difference
60.55 64 .05 3.50
1,817,143 1,920,593 103,450
926,413 965,472 39,059
87,020 87,020 0
1,769,827 1,769,827 0
4,600,403 4,742,912 142,509
319,589 319,589 0
1,722,779 1,865,288 142,509
632,662 632,662 0
1,925,373 1,525,373 Q
4,600,403 4,742,912 142,509
3,199,373 3,341,882 142,509

Medical benefits in proportion to preexisting conditions (section 3) are likely to substantially reduce medical claims

expenditures. In the absence of an actuarial analysis,
claims expenditures is unknown.

$71,700 in FY95,

EFFECT ON COUNTY OR OTHER LOCAT, REVENUES OR EXPENDITURES:

Local governments which self-insure for workers’ compensation coverage would incur additional workers’

assessments from the Department of Labor.

the total net effect of the proposed legislation with respect to
Workers’ compensation assessments would increase by approximately $79,200 in FY94 and

compensation
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APPROVED BY THE SELECT COMMITTEE
ON WORKER'S COMPENSATION

HOUSE BILL NO. 622

INTRODUCED BY EWER, HARP
A BILL POR AN ACT ENTITLED: “AN ACT GENERALLY REVISING
WORKERS' COMPENSATICN AND OCCUPATIONAL DISEASE LAWS;
PROVIDING FOR SUSPENSION OF BENEFITS TO A WORKER WHO FAILS
TO KEEP MEDICAL APPOINTMENTS: AUTHORIZING SETTLEMENTS FOR
FUTURE MEDICAL BENEFITS; REVISING REEABILITATION BENEFITS
REQUIREMENTS; DESIGNATING LIABILITY FOR OCCUPATIONAL DISEASE
BENEFITS IF THERE IS MORE THAN ORE .INSURER: REVISING
BENEFITS WHEN OCCUPATIONAL DISEASE IS AGGRAVATED BY
NONCOMPENSABLE DISEASE OR INFIRMITY; REQUIRING--NONRESIDENY
BMPBG&ERS——?G—SBTAEH-iH*STATE—EGVERAGE-GR—PA%—THB-B!FEERBNEE
iN—PREH*BMS:-PRGVEBiNG-PBR-P*HBS-—PBR—-BMPBB*ER--HEBEBNBHEQT
CREATING A MEDICAL PANEL AND PROCEDURES FOR HANDLING
PREEXISTING INJURY DISPUTES; CREATING TEMPORARY PARTIAL
DISABILITY BENEFITS; REOUIRING- - EMPEO¥BRS—-P0- ~REPORT-—NEW
BMPBB¥BES—TB-QHB-§NSHRBR—5NB-BEPﬁREHBHT—W*THiN-?2—-598“5--GP
PHR---PEIRSP--—PAYDAY--—APPER--H{RINGT REVISING ELIGIBILITY

REQUIREMENTS TO SELF-INSURE: ALLOWING CERTAIN OPTIONAL

DEDUCTIBLES TO POLICYHOLDERS; REQUIRING SUSPENSION,

REVOCATION, OR DENIAL OF A PROFESSIONAL OR OCCUPATIONAL

LICENSE FOR VIOLATION OF THE WORKERS' COMPENSATION LAW;

REVISING THE DEFINITION OF UNPROFESSIONAL CONDUCT ;

PROHIBITING CERTAIN ACTIONS; PRECLUDING LIABILITY FOR
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REPORTING VICLATIONS OF THE WORKERS' COMPENSATION LAW;

ALLOWING AUGMENTATION OF TEMPORARY TOTAL DISABILITY BENEFITS

WITH SICK LEAVE AND VACATION LEAVE; REQUIRING THE STATE FUND

BOARD TO ADOPT AN ANNUAL BUSINESS PLAN; AMENDING SECTIONS
37-1-131, 37-3-322,

37-4-310, 37-10-311, 37-12-321,

37-14-321, 39-71-116, 39-71-307, 39-71-40F7-—-39-F1-66847

39-71-316, 3%-71-605, 39-71-607, 39-71-736, 39-71-741,

39-71-2001, 39-71-2101, 39-71-2315, AND 39-72-303, ANP

39-F2-786y MCA; AND REPEALING--SE@PION---39-Fi-4827---MEA
PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 33-71-116, MCA, is amended to read:

"39-71-116. Definitions. Unless the context otherwise
requires, words and phrases employed in this chapter have
the following meanings:

(1) “Administer and pay" includes all actions by the
state fund under the Workers' Compensation Act and the
Occupational Disease Act of Montana necessary to:

{a) the investigation, review, and settlement of

claims;
(b) payment of benefits;
(c) setting of reserves;
{d) furnishing of services and facilities; and

{ey utilization of actuarial, audit, accounting,

-2- HB 622
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vocational rehabilitation, and legal services.

{2} "Average weekly wage" means the mean weekly
earnings of all employees under covered employment, as
defined and established annually by the Montana department
of labor and industry. It 1is established at the nearest
whole dollar number and must be adopted by the department
prior to July 1 of each year.

(3) "Beneficiary" means:

(a) a surviving spouse living with or legally entitled
to be supported by the deceased at the time of injury;

(b) an unmarried child under the age of 18 years;

(c¢) an unmarried child under the age of 22 years who is
a full-time student in an accredited school or is enrolled
in an accredited apprenticeship program;

(d) an invalid child over the age of 18 years who 1is
dependent upcon the decedent for support at the time of
injury:;

(e} a parent who is dependent upon the decedent for
support at the time of the injury if ne a beneficiary, as
defined in subsections {(3)(a) through (3}(d), exists does
not exist; and

() a brother or sister under the age of 18 years if
dependent upon the decedent for support at the time of the
injury but only until the age of 18 years and cnly when no a

beneficiary, as defined in subsections (3}(a) through

-3- HB 622
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(3)(e), extsts does not exist.

{4) ™"Casual employment" means employment net in the
usual course of trade, business, profession, or occupation
of the employer,

(5) "Child" includes a posthumous c¢hild, a dependent
stepchild, and a child legally adopted prior to the injury.

(6) "Construction industry" means the major group of
general contractors and operative builders, heavy
construction (other than building construction) contractors,
and special trade contractors, 1listed in major groups 15

through 17 in the 1987 Standard 1Industrial Classification

Manual, The term does not include office workers, design
professionals, satesmen salespersons, estimators, or any
other related employment that is not directly involved on a
regular basis in the provision of physical labor at a
construction or renovation site.

(7) ™“Days" means calendar days, unless otherwise
specified.

{8) "Department” means the department of labor and
industry.

{(9) "Fiscal year"” means the period of time between July
1 and the succeeding June 30.

{10) “Insurer"” means an employer bound by compensation
plan No. 1, an insurance company transacting business under

compensation plan No. 2, the state fund under compensation

~4- HB 622
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plan No. 3, or the uninsured employers' fund provided for in
part 5 of this chapter, )

(11) “Invalid" means one who is physically or mentally
incapacitated.

{(12) "Maximum healing" means the status reached when a
worker is as far restored medically as the permanent
character of the work-related injury will permit.

(13) "Order" means any decision, rule, direction,
requirement, or standard of the department or any other
determination arrived at or decision made by the department.

(1l4) “Payroll®, "annual payroll"”, or "annual payroll for
the preceding year" means the average annual payroll of the
employer for the preceding calendar year or, if the employer
shati has not have operated a sufficient or any length of
time during sueh the calendar year, 12 times the average
monthly payroll for the current year. However, an estimate
may be made by the departmént for any employer starting in
business if ne average payrolls are not available. This
estimate fs-te mugt be adjusted by additional payment by the
employer or refund by the department, as the case may
actually be, on December 31 of siaech the current year. An
employer's payroll must be computed by calculating all
wages, as defined in 39-71-123, that are paid by an
employer,

{15) "Permanent partial disability”™ means a conditien,
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after a worker has reached maximum healing, in which a
worker;

(a) has a medically determined physical restriction as
a result of an injury as defined in 39-71-119: and

(b) 1s able to return to work in some capacity but the
physical restriction impairs the worker's ability to work.

(16) "Permanent total disability® means a condition
resulting €from injury as defined in this chapter, after a

worker reaches maximum healing, in which a worker has-——-ne

does not have a reascnable prospect of physically performing
regular employment. Regular employment means work on a
recurring basis performed for remuneration in a trade,
business, profession, or other occupation in this state.
Lack of immediate job openings is not a factor to be
considered in determining if a worker is permanently totally
disabled.

(17) The term "physician" includes "surgeon* and in
either case means one authorized by law to practice his the
person's profession in this state.

(18) The ‘“plant of the employer” includes the place of
business of a third person while the employer has access to
or control over such the place of business for the purpose

of carrying on his the employer's usual trade, business, or

occupation,

(19} "Public ccrporation” means the state or any county,

-6- HB 622
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municipal corporation, school district, city, city under
commission form of government or special charter, town, or
village.

{20) "Reasonably safe place to work" means that the
place of employment has been made as free from danger to the
life or safety of the employee as the nature of the
employment will reasonably permit.

(21) "“Reasonably safe tools and appliances” are such
tools and appliances as are adapted to and are reasonably
safe for use for the particular purpose for which they are
furnished.

(22) “Temporary partial disability" means a condition

resulting from an injury as defined in 3%8-71-119y-covering

the-pericd-after-an-injured-worker-returns-—to--work——in-—the

same7-—-modifiedy——or-—alternative--employment-and-before-che

worker-has-resched-maximum-heating IN WHICH A WORKER, PRIOR

TC MAXIMUM HEALING:

(&) IS TEMPORARILY UNABLE TQ RETURN TQ THE POSITION

HELD AT THE TIME OF INJURY BECAUSE OF A MEDICALLY DETERMINED

PHYSICAL RESTRICTION;

{B) RETURNS TO WORK 1IN A MODIFIED OR ALTERNATIVE

EMPLOYMENT; AND

(C) SUFFERS A PARTIAL WAGE LOSS.

+224(23) "Temporary service contractor® means any

person, firm, association, or corporation conducting
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business that employs individuals directly for the purpose
of furnishing the services of those individuals on a
part-time or temporary basis to others,

t23¥(24) "Temporary total disability" means a condition
resulting from an injury as defined in this chapter that
results in total loss of wages and exists until the injured
worker reaches maximum healing.

t24%(25) "Temporary worker" means a worker whose
services are furnished to another on a part-time or
temporary basis to substitute for a permanent employee on
leave or to meet an emergency or short-term workload.

1254(26) “"Year", unless otherwise specified, means

calendar year."

Section 2. section 35-71-307, MCA, is amended to read:

"39-71-307. Employers and insurers to file reports of
accidents -- penalty. (1) Every employer and every insurer
is required to file with the department, under department
rules, a full and complete report of every accident to an
employee arising out of or in the course of his employment
and resulting in loss of life or injury to the employee. The
reports must be furnished to the department in the form and
detail as the department prescribes and must provide
specific answers to all questions required by the department
under its rules. However, if an employer is unable to answer

a question, ke the employer shall state the reason he—+s

-B- HB 622



11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0622/02

unabte for the employer's inability to answer.

(2) Every linsurer transacting business under this
chapter shall, at the time and in the manner prescribed by
the department, make and file with the dJdepartment the
reports of accidents as the department requires,

(3) An enmployer, insurer, or adjuster who refuses or
neglects to submit to the department reports necessary for
the proper filing and review of a claim, as provided in
subsection (1), may shall be assessed a penalty of not 1less
than $200 or mecre than $500 for each offense. The department
shall assess and collect the penalty. An insurer may contest
a penalty assessment in a hearing conducted according to
department rules.”

Seceion-3:-—Seection-39-71-40F7-MEA7 -is-amended-to-reads

139-33-48Fs--hiabitity-of-tnsurers————= Iimicacionss——+431y
Bvery--insurer-is-tiabie-for-the-payment-of-compensations-in
the-manner-and-ta-the-extent-hereinafter—-provided in--this
secktiony——to--an--empleyee--of--an--employer--it-insures-who
receiveés—an-injury-arising-oue-of-and-in-the-course--of-—his
empioyment--ory——in--the--case--of--his--death-frem-such the
injuryy-to-his the-empleyeels beneficiaries;-if-anys

t24--tay-An-insurer-is-itrablte-for-an-injury--as--defined
tn-39-33-139-1f-the-claimant-eatablishes-ie-sa-more-probabte
ehan-nee-that:

{iy-—a-etaimed-injury-has-occurred;-or
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fé§+—a--—ciaimed~A«énjury—-—aggruvated-——a-—-preexieting
cenditions
tby--Proof-chat-it-was-medicatiy-possible-that-a-craimed
injury-securred-or-thae-sueh the ciaimed-injury-aggravated-a
preexisting---condition-—-ts--net--sufficient--te-—-estabiish
tiabitteys
t3)--An-empioyee-who-suffers-an--injury--or—-dies—-whiie
traveiing-is-not-covered-by-this—chapter-uniesa=
fa+—-f&}-bhe——empieye:~-Eurnishes—-the—transportabion-or
the—empioyee-receives—reinbursement-from—-the—-empioyee-—for
cests—-oé»—travei7—-gasr--oiir——af--iedgfng—ns—a—pnrt-ef—the
empioyeels-benefits-or-employment-agreement:—and
fii}—ehe-travei-is—necessitated-by-undwon—beheié—oé—-the
empioyer—us—an—integrai-part—ef-eonditien—of—the—empioynent:
or
fb)——the——travei——is—required—by—the—empieyer—as—pate-oi
the-employeels-4ob-dotiess
t4)--An-empioyee-is-not-eligibte-for-benefits--otharwise
payabie--under—this-chapter-if-the-empioyeels-use-cf-ateconot
or-drugs-not-prescribed-by--a--physician--is—-the--sole-—-and
exclus%ve--cause--oE——the-—injnry--or—deathr-HeveverT—iE—the
empioyer-had-know}edge-of—and—éaiiedﬂto-attgmpt—to-stop—-the
empioyee*s—uae—oi—aicehoi—or-drug:7—this—subsection—doeﬁ—not

appiy tt-is-medicaliy-determined-that—the-empioyeelas—use-of

a}cohei—or—nonprescription-dtugs-was-an—-infiuencing——faetor
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in-the-cause-cf-the-indury-or-death~

t5y--3f--a-—ctaimant--who--has--reached--maximum-heating
suffera-a-subseguent-nonwork-retated-injury-to-the-same-part
of-the-body;-the-workersi-compenantion—-insurer-is-not-tiabie
for-any-compensation--er--medicai--benefita-—-cansed--by--the
subseguent-nonwark-retated-inqurys

t63--Ff-—a--preexisting--econdition--ia-aqqravated-by-any

other--conditiony-—-—diseases———or-———infirmity—--not——--icaeif

compensabie--or--if-disabitity-or-death-from—any-other-canse

not---itself--—compensabim-—-is-—-——-aggravatedy----prolongedy

aeceplerated;—-o0r——-in--any-way-contribnted-to-by-an-injury-as

defined-in-39-73-119y-the-compensatian-and-medicai--benefits

payabie—-under-—this——chapter-must-be-reduced-and-iimited-te

the-proportion-of-the-disabiiity-or-death-resuiting-£from-the

injurys

t3y--if-—a--ciaimantis—-cempensatien--is-—-preportionatiy

reduced-as-provided-—in--subsection—-t&3--and--the-—ciaimant

receitves——social-—-security—-disabitity--benefitays-—any-offsar

that-an-insurer-may-be-entitied-to-must-be--reduced--in-—the

same--propertien-—as-the-ciaimantis-compensation-was-reduced

for-as-iteong-asa-the-claimant——receives——the--sociai--securitcy

disability~benefitacs

Beceion-45s——-Section-39-71-6047-MEAy-ts-amended-to-reads
439-31-604--—Appltication--fer--compenaations——-{ti3—-—-tf-—-a

worker——is--antitied-—ce--benefits--under--this—chaptery-the
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worker——shati--£ite--with-—-the---insurer——-aii---reasonabie
tnformation----needed--—-by---the---insurer——-to---determine
compensabititys-ft-is-the-duty--of--the--workeris-——attending
physieian-—-to——iend——ai}-‘necessary——assistanee——in--making
appiication-for-cempensation-and-such the proof--ecf--other
mattera--as--may--be-required-by-the-ruies-of-the-department
withont-charge-to-the-workers-Fhe-£iting-of-farma-—-sr——other
documentation-by-the-attending-physician-dees-net-constitnute
a-ciaim-far-compensatiens

t2}--Workers--appiying-feor-compensation-for-an-injury-aes

ececupationati—-disease—-shati--attow-—the—-insurer---or———the

insureris--designated-agent-direct-access—-to-medicai-service

providersy-medicai--informatien;~—and--the--injured--worker-

Patiure--to--compiy--with--this——subsestion-—-witi--result-in

termination-cf-benefits-

t234{3}--ff-death-resuita-from--an——injuryr—-the--parties
entitied-—to--compensation--or-semeone-in-their-behatf-shatl
Eile—a—c}aim—with—the-insurer:—?he—ciaim—muat—be—accempanied
with—proof—cf-denth-and—prcof-of—reiatienshipf--showing——the
parties——-entitied---to--compensation;--ceartificate-—-of——the
ateending-physiciany-if-anyr-and-such-other-proof-as-may——be
required—by-the-department- U

Section 3. section 39-71-605, MCA, is amended to read:

"39-71-605. Examination of employee by physician —-

effect of refusal to submit to examination -—— report and
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testimony of physician -- cost. (1} {a) Whenever in case of
injury the right to compensation under this chapter would
exist in favor of any employee, he the employee shall, upen
the written reguest of the insurer, submit from time to time
to examination by a physician or panel of physicians, who
shati must be provided and paid for by such the ingurer, and
shall 1likewise submit to examination from time to time by
any physician or panel of physicians selected by the
department.

(b} The request or order for such an examination shait
must fix a time and place for the examination, with regard
for the employee's convenience, his physical condition, and
his ability to attend at the time and place that is as close
to the employee's residence as is practical. The employee
shati-be is entitled to have a physician present at any osuech
examination. Se-iong-as If the employee, ‘after sueh written
request, sheii--fait fails or refuse refuses to submit to
sach the examination or ahat} in any way obstruee obstructs

the same examination, Ris the employee's right to

compensation shail must be suspended and is subject to the

provisions of 39-71-607. Any physician or panel of

physicians employed by the insurer or the department who
shatli--make makes or be is present at any such examination
may be required to testify as to the results thereef of the

examination.
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{2) In the event of a dispute concerning the physical
condition of a claimant or the cause or causes of the injury
or disability, if any, the department, at the request of the
claimant or insurer, as the case may be, shall require the
claimant to submit to sueh an examination as it may-deem
considers desirable by a physician or panel of physicians
within the state or elsewhere who have had adequate and
substantial experience in the particular field of medicine
concerned with the matters presented by the dispute. The
physician or panel o¢of physicians making the examination
shall file a written report of findings with the claimant
and insurer for their wuse in the determination of the
controversy involved, The requesting party shall pay the
physician or panel of physicians for the examination.

{3) This section does not apply to impairment
evaluations provided for in 39-71-711.%

Section 4. Section 39-71-607, MCA, is amended to read:

*39-71-607. Suspension of payments by insurer up-te
chirty-days pending receipt of medical information. Under
rules adopted by the department and-in-the-discretion-of-the
department, an insurer may suspend compensation payments £er
not--more-—thamn--30--days pending the receipt of medical

information when an injured worker unreasonably fails to

keep scheduled medical appointments. IE, after a medical

examination, the injured worker is released to return to
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work, the worker forfeits the right to any suspended

benefits.™

Section 5. section 39-71-741, MCA, is amended to read:
"39-71-741. Compromise settlements and lump-sum
payments. (1) {a) Benefits may be converted in whole toc a
lump sum:

(i) 1f a claimant and an insurer dispute the initial
compensability of an injury; and

{(11) iE the claimant and insurer agree to a settlement.

(b) The agreement is subiject to department approval.
The department may disapprove an agreement under this
section only if there is not a reasconable dispute over
compensability.

(c}) Upon approval, the agreement constitutes a
compromise and release settlement and may not be reopened by
the department.

(2) (a) If an insurer has accepted initial liability
for an injury, permanent partial disability benefits may be
converted in whole or in part to a lump-sum payment.

(b) The total of any lump-sum conversion in part that
is awarded to a claimant prior to the claimant's final award
may not exceed the anticipated award under 39-71-703 or
$20,000, whichever is less.

(c) An agreement is subject to department approval, The

department may disapprove an agreement only if the
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department determines that the settlement amount is
inadequate., If disapproved, the department shall set forth
in detail the reasons for disapproval.

{d) Upon approval, the agreement constitutes a
compromise and release settlement and may not be reopened by
the department,

(3) Permanent total disability benefits may be
converted in whole or in part to a lump sum. The total of
all lump-sum conversions in part that are awarded to a
claimant may not exceed $20,000. A conversion may be made
only upon the written application of the injured worker with
the concurrence of the insurer. Approval of the lump-sum
payment rests in the discretion of the department. The
approval or award of a lump-sum payment by the department or
court must be the exception., It may be given only if thae
worker has demonstrated financial need that;

{a) relates to:

(i) the necessities of life;:

(ii) an accumulation of debt incurred prior te the
injury; or

{iii) a self-employment venture that is considered
feasible under criteria set forth by the department; or

(b) arises subsequent to the date of injury or arises
because of reduced income as a result of the injury.

(4) Any lump-sum conversion of benefits under

-i6- HB 622
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subsection (3) must be converted to present value using the
rate prescribed under subsection (s)(b).

{5) (a) An insurer may recoup any lump-sum payment
amortized at the rate established by the department,
prorated biweekly over the projected duration of the
compensation period.

(k) The rate adopted by the department must be based on
the average rate for United Statea l0-year treasury bills in
the previous calendar year, rounded to the nearest whole
number.

(c) If the projected compensation pericd is the
claimant's lifetime, the life expectancy must be determined
by using the most recent table of 1life expectancy as
published by the United States national center for health
statistics.

(6) Subject to the other provisions of this section,
the department has full power, authority, and jurisdiction
to allow, approve, or condition compromise settlements for
any type of benefits provided for under this chapter,

including the right to future medical benefits, or for

lump-sum payments agreed to by workers and insurers. All
sueh compromise settlements and lump-sum payments are void
without the approval of the department. Approval by the
department must be in writing. The department shall directly

notify a claimant of a department order approving or denying
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a claimant's compromise or lump-sum payment.

(7) A dispute between a c¢laimant and an insurer
regarding the conversion of biweekly payments into a
lump-sum is considered a dispute, for which a mediator and
the workers' compensation court have jurisdiction to make a
determination, If an insurer and a claimant agree to a
éompromise and release settlement or a lump-sum payment but
the department disapproves the agreement, the parties may
request the workers' compensation court to review the

department's decision.

1t83-—-An—-indured--workeris-entittiement-to-future-medicat

benefica-—may-ba-terminated-by-mutual-consene—af——the--worker

and---the--insurery--subject--to-—-department--approvats-—-Fhe

department—-may--noet--disapprove—-an-—agreement——uniess---~i¢

determines——that—-the--worker—has-not-been-fntiy-compensated

for--terminating--the--workerls--pight——to——Sunture——-medical

benefitesz"

Section 6. sSection 39-71-2001, MCA, is amended to read:

"39-71-2001. Rehabilitation benefits. (1) An injured
worker is eligible for rehabilitation benefits if:

(a) the injury results in permanent partial disability
or permanent total disability as defined in 39-71-116;

(b) a physician certifies that the injured worker is

physically unable to work at the job the worker held at the

time of the injury;
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{c) a rehabilitation plan completed by a rehabilitation
provider and designated by the insurer certifies that the
injured worker has reasonable voccational goals and a
reemployment and wage potential with rehabilitation., The
plan must take into consideration the worker's age,
education, training, work history, residual physical
capacities, and vocational interests.

(d) a rehabilitation plan between the injured worker
and the insurer 1is filed with the department. If the plan
calls for the expenditure of funds under 39-71-1004, the
department shall authorize the department of social and
rehabilitation services to use the funds,

(2) After filing the rehabilitation plan with the
department, the injured worker is entitled to receive
rehabilitation benefits at the injured worker's temporary
total disability rate. The benefits must be paid for the
period specified in the rehabilitation plan, not to exceed
104 weeks. Rehabilitation benefits must be paid during a
reascnable period, not to exceed 10 weeks, while the worker
is waiting to begin the agreed-upon rehabilitation plan.
Rehabilitation benefits must be paid BIWEEKLY while the
worker is satisfactorily completing the agreed-upon

rehabilitation plan AND ARE NOT SUBJECT TO THE LUMP-SUM

PAYMENT PROVISIONS OF 39-71-741.

(3) If the rehabilitation plan provides for job

-19- HB 622

B W e

woD® N Wn

10
11
12
13
14
15
16
17
18
19
240
21
22
23
24

25

HB 0622/02

placement, a vocational rehabilitation provider shall assist
the worker in obtaining other employment and the worker is
entitled to weekly benefits for a period not to exceed 8
weeks at the worker's temporary total disability rate. If,
after receiving benefits under this subsection, the worker
decides to proceed with a rehabilitation plan, the weeks in
which benefits were paid under this subsection may not be
credited against the maximum of 104 weeks of rehabilitation
benefits provided in this section.

(4) TIf there is a dispute as to whether an injured
worker can return to the job the worker held at the time of
injury, the insurer shall designate a rehabilitation
provider to evaluate and determine whether the worker can
return to the jeb held at the time of injury. If it is

determined that he the worker cannot return to the job HELD

AT THE TIME OF INJURY, the worker is entitled to

rehabilitation benefits and services as provided in
subsection (2),

(5) A worker may not receive temporary total ar
biweekly permanent partial disability benefits and
rehabilitation benefits during the same period of time.

(6) The rehabilitation provider, as authorized by the
ingurer, shall continue to work with and assist the injured
worker until the rehabilitation plan is completed.

{7) Upon receipt of notification of acceptance of a

~20- HB 622




-3

o o N o>

10
1l
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0622/02

claim by an insurer, the department shall notify the

claimant in writing of potentiai—benefits-—and——entétiements

THE SERVICES AND BENEFITS AVAILABLE pursuant to 35-7i-1014r

39-9i-}e257—39-?i—i6327—-and-—thi:——sect§en THE VOCATIONAL

REHABILITATION PROVISIONS OF THE WORKERS' COMPENSATION ACT.

f31——?he——rehabiiétntian--beneéits——referred-—to—in—this

seetion—nre—appiieab}e-cniy—wéth-the-uetual-provision—aé-the

serviees—-and—-may——nob-—he--negotiated—-n:——aspect3*-55———a

aeteiements

fo——Rehabéiitabion—-benefits-under—this—section-must—be

eieeted—within-1i-nonths—ef-—the——date-*af--ﬂaximum——medicai

iaprevelent—or-they—are—forfeitede"

Section 7. Section 39-72-303, MCA, is amended to read:

"39-72-303. Which employer liable. (1) Where
compensation is payable for an occupational disease, the
only employer liable shaii--be is the employer in whose
employment the employee was last injuriously exposed to the
hazard of such the disease.

{(2) When there is more than one insurer and only one

employer at the time the employee was injuriously exposed to

the hazard of the disease, the liability rests with the

insurer providing coverage at the earlier of:

(a) the time the occupational disease was first

diagnosed by an-attepding A TREATING physiciany--consuiting

physictany or medical panel; or
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{(b) the time the employee knew or should have known

that the condition was the result of an occupational

disease.

t2¥(3) In the case of pneumoconiosis, any coal mine
operator who has acquired a mine in the state or
substantially all of the assets thereecf of a mine from a
person who was an operator of such the mine on or after
December 30, 1969, is liable for and muse shall secure the
payment of all benefits whieh that would have been payable
by that person with respect to miners previously employed in
such the mine if acquisition had not occurred and that
person had continued to operate suech the mine, and the prior
operator of sueh the mine shatt is not be relieved of any
liability under this section."”

Section-1B8r---Section-39-F2-7067-MCA;-is-amended-to-reads

u35-F2-7867-~Aggravationt-ti}-ff-an-ccecupationai-disecase
ts-aggravated-by-any-cther-disease—or-infirmity--not--teseif
compensable-—-sr--if-disabiiity-or-death-from-any-cther-canse
net-—-itseif---compensabie—~--is--—-aggravated;-——-prolioengedy
acceleratedys-or-in-any-way-contributed-to-by-an-seceupacional

diseaser-the-compensation and-medical-benefits payabie-under

this--chapter--must--be--reduced--and--itimited--to-—-such the
proportion-onty-of-the-compensation-that-wonid-be-payabie-if
the—-occupationat--disease--were--the--sete--canse——-cf-——-—the

disabiiity--or—-death--as-—such--oceupationai--disease--ans-a
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causarive-factor-bears-to-alti-the-causes-of-such--disabiizty
or—death~
t24--3f--compensatisn—-is-reduced-a-proportionate—amount
as provided in-—subsection--tii--and--the--worker--receives
disability--sociak-security-benefitar-the-offset-entitiement
granted--to--the-—insurer—-must--be--redueced--in--the---same
propertionate---amount---as--the-—compensation and--medieal
benefits as—-iong--as--the--warker-—continues—-eo—-—-receive
disabitity-sccial-security-benefitast
HEW-SBEFIONT--Section—tiz-—Requirement-of-state-coverage
for--nonresident—-employerss--{+iy--Beginning--duty--17-19937
nonresident-empleyers-shati--pravide--~workersi--compensatcion
caverage--under--ptan-Nos-iy-2r-or-3-ory-in~the-atternatives
shati-depasit-with-the-department-a-nonrefundable-amoune——-of
money——-equat--to--the--dirfference—~between——the-premium-pa+d
sut-of-state--by--the--nonrestdent--and--the-—-premiuvm-—-+he
nonressdent--woutd--pay-in-Montana-if-the-premium—-in-Mentana
ta-higher-than-the-out-sf-state-premiam-rates
1+2y--Beginning-duty--17--15937--a--nonresidant--empioyer
shait--verify-with-the-departmenty-prior-co-commeneing-to-de
busineas-in-this-seatey—~that—the--nonresident-—-employer——has
obtained--workersti-—coempensation--under--one-of-this-seacels
coverage-ptans-or-shati-deponit-any-money--due--pursuant--to
subsection-tiyz-Fhe-department-may-menitor—the-activities-of

a--nonresident—-empioyer--on--a-regular-basis-to-ensure-that
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proper-coverage-is-in-sffects
faf——The—depﬂrtnent—shuii—depcsit——the—-meney——ceiiected
pursuant-—to-subseétéon—ftf-in~the—uninsured-emp}oyers*—fund

provided-for-in-39-731-5827

NEW-SEE€PION---Section-12-—Empioyer—--miseconduct-————Phe——
deparement—-shaii--fine-an-empioyer-convicted-under—45-73-561
an—nnoune-equei-to-ten—times-any—ameunt-that-the——department
determines—the-empioyer—wrcngEuiiy—withheid-in—notvebtnining
workers*—-eompensation——covernge—-or-—in——net-—obtaining-the
proper-uorketsl—cempensabion-coverage:—?hemdepaetment—-shaii
deposié——the-money-coiiecbed—pursuent—ee-th&s-sectéon-in—the
uninsured-empioyersi-acesunt-provided-for-in—35-7:-5g2<

NEW _SECTION. Section 8. Medical panel for preexisting
conditions. (1) The department shall create a list of
pbysicians to serve on an industrial injury medical panel.
The physicians must be nominated by the board of medical
examiners and must be certified or eligible for
certification in a specialty relevant to the medical issue
to be examined by the panel pursuant to this section.

(2) If a dispute exists between a claimant and an
employer regarding the extent of 1liability €for the
aggravation of a preexisting condition as the result of an
injury and a settlement cannot be reached, the following

procedure must be followed:

(a) The department shall direct the claimant to a
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member of the medical panel for examination. The panel
member must be provided with all relevant medical records,
including the findings of independent medical examinations.
The panel member shall determine as a percentage the amount
of apportionment, if any, assignable to any other
noncompensable disease, condition, or infirmity. The
department shall forward a copy of the report to the
claimant and employer. The party requesting the examination
shall pay for the cost of the examination.

(b) Either party may, within 20 days of receipt of the
report and at the party's expense, request that the claimant
be examined by a second panel member to be selected by the
department. The second panel member shall conduct an
examination of the claimant and submit a report regarding
appeortionment with respect to any preexisting condition. The
department shall forward copies of the report to the
parties.

(cy If a second report is requested, the department
shall appoint a third panel member and the two reporting
members to review the two reports and to issue a report
establishing the amount of apportionment to be assigned to
any preexisting condition, The three panel members may
consult with the claimant's attending physician or any
independent medical examiner.

{d) If a second examination is not reguested, the
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department shall issue its order determining the percentage
of apportionment assigned to any other noncompensable
disease, condition, or infirmity, based on the report of the
first examining panel member. If a second examination is
requested, the department shall base its order on the report
of the three panel members. The report of the three members
is prima facie evidence of the matters contained in the

report.,

NEW SECTION. Section 9. Temporary partial disability
benefits. (1) If, prior to maximum healing, an injured

worker is—-medicaiiy HAS A PHYSICAL RESTRICTION, AS

DETERMINED BY OBJECTIVE MEDICAL FINDINGS, AND IS approved to

return toc the--same; A modifiedy or alterpative employment
that the worker is able and qualified to perform and the
worker suffers an actual wage loss as a result of a
temporary work restriction, the worker qualifies for
temporary partial disability benefits.

(2) Weekly compensation benefits for temporary partial
disability must be the difference between the injured
worker's heurty AVERAGE WEEKLY wage received at the time of
the injury, subject to a maximum of 40 hours a week, and the
actual weekly wages earned during the pericd that the

claimant is temporarily partially disabled, NOT TO EXCEED

THE STATE'S AVERAGE WEEKLY WAGE AT THE TIME OF INJURY.

{3) Temporary partial disability benefits are limited
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to a total of 26 weeks of-combined--weckiy--cempensation—-or
are-—-payabie--untii-—hhe—-timEA~the——worker--is-—no——ienger
temperaréiy-partiaiiy-d&sabied;-whéchever—eceurs—firat:
f4)~—?he—gmount—of—temporary-partiai-disabi}ity—benefits
muse—be-based—upon-payroi}—records-provided-by—the——empioyer
and——caicuiated—-cn—u—biweekiy—basisT—Qhe-cembined—wnges—and
cempensation—benefits-may—not—exceed-—the——warke:*s——avernge
weekiy-wage-at-the-time-of-injury.

{4) A WORKER REQUALIFIES FOR TEMPORARY TOTAL DISABILITY

BENEFITS IF THE MODIFIED POSITION IS NO LONGER AVAILABLE TO

THE WORKER AND THE WORKER CONTINUES TO BE TEMPORARILY

TOTALLY DISABLED AS DEFINED IN 39-71-116.

(5) Temporary partial disability may not be considered
an element of permanent partial disability and may not be
credited against any permanent impairment or any permanent
partial disability award or gettlement achieved after the
injured worker reaches maximum healing.

NEW-SBEPION---Section-153--Reporting--new-empioyeess-Any
empioyer-operating—-in--th&s——state—-shaii—-report--any—-ﬂew
empioyees--~hired——to--work--in-‘this--stute—-uné--the——werk
ciasaificutien-af-thoae-emplnyees-to-the~emp}01et*a--insurer
and——the——deparement-—w&thin-?i-honrs—af—the—fffet-reguiariy
scheduied—payéay—after—hiring—the-empioyeer

Section 10. Section 39-71-2101, MCA, is amended to

read:
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®39-71-2101. General requirements for electing coverage
under plan. (1) An employer may elect to be bound by
compensation plan No. 1 upon furnishing satisfactory proof
to the department and the Montana self-insurers guaranty
fund of hts solvency and financial ability to pay the
compensation and benefits provided for in this chapter
provided-for and to discharge all liabilities which that are
reasonably 1likely to0 be incurred by-him during the fiscal
year for which sueh the election is effective. and The
employer may, by order of the department and with the
concurrence of the guaranty fund, make sueh the payments
directly to his employees as they may become entitled to
receive payments under the terms and conditions of this

chapter.

{2) Employers who comply with the provisions of this

chapter and who are participating in collectively bargained,

jointly adminigstered Taft-Hartley trust funds are eligible

to provide self-insured workers' compensation benefits for

their employees.”

NEW-SEETION---Section-1F:--Repealer--Section—-39-71i-4627
MeAy-is-repeatemds

NEW seEcTiON. SECTION 11. WORKERS' COMPENSATION  AND

EMPLOYERS' LIABILITY INSURANCE —— OPTIONAL DEDUCTIBLES. (1)

AN TNSURER ISSUING A WORKERS' COMPENSATION OR AN EMPLOYER'S

LIABILITY INSURANCE POLICY MAY OFFER TO THE POLICYHOLDER, AS
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PART OF THE POLICY OR BY ENDORSEMENT, QPTIONAL DEDUCTIBLES

FOR BENEFITS PAYABLE UNDER THE POLICY CONSISTENT WITH THE

STANDARDS CONTAINED IN SUBSECTION (3).

{2) A RATING ORGANIZATION MAY DEVELQP AND FILE A

PEDUCTIBLE FLAN OR PLANS ON BEHALF OF ITS MEMBERS CONS1ISTENT

WITH THE STANDARDS CONTAINED IN SUBSECTION (3).

{3) THE COMMISSIONER OF INSURANCE SHALL APPROVE A

DEDUCTIBLE PLAN THAT IS 1IN ACCORDANCE WITH THE FOLLOWING

STANDARDS :

(A) CLAIMANTS' RIGHTS ARE PROPERLY PROTECTED AND

CLAIMANTS' BENEFITS ARE PAID WITHOUT REGARD TO THE

DEDUCTIBLE.

{B) PREMIUM REDUCTIONS REFLECT THE TYPE AND LEVEL OF

THE DEDUCTIBLE, CONSISTENT WITH ACCEPTED ACTUARIAL

STANDARDS .

{C} PREMIUM REDUCTIONS FOR DEDUCTIBLES ARE DETERMINED

BEFORE APPLICATION OF ANY EXPERIENCE MODIFICATION, PREMIUM

SURCHARGE, OR _PREMIUM DISCOQUNT.

(D) RECOGRITION 18 GIVEN TO POLICYHOLDER

CHARACTERISTICS, INCLUDING BUT NOT LIMITED TO SIZE,

FINANCIAL CAPABILITIES, NATURE OF ACTIVITIES, AND NUMBER OF

EMPLOYEES.

(E} THE POLICYHOLDER IS LIABLE TO THE INSURER FOR THE

DEDUCTIBLE AMOUNT IN REGARD TO BENEFITS PAID FOR_COMPENSABLE

CLATMS.
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{F) THE INSURER PAYS ALL OF THE DEDUCTIBLE AMOUNT

APPLICABLE TO A COMPENSABLE CLAIM TO THE PERSON OR PROVIDER

ENTITLED TO BENEFITS AND THEN SEEKS REIMBURSEMENT FROM THE

POLICYHOLDER FOR THE APPLICABLE DEDUCTIBLE AMOUNT,

(G) PAILURE BY THE POLICYHOLDER TO REIMBURSE DEDUCTIBLE

AMOUNTS TO THE INSURER IS TREATED UNDER THE POLICY AS

NONPAYMENT OF PREMIUM,

(H) LOSSES SUBJECT TO THE DEDUCTIBLE MUST BE REPORTED

AND RECORDED AS [LOSSES FOR PURPOSES OF RATEMAKING AND

APPLICATION OF THE EXPERIENCE RATING PLAN ON THE SAME BASIS

AS LOSSES UNDER POLICIES PROVIDING FIRST DOLLAR COVERAGE.

(4) THE STATE COMPENSATION MUTOUAL INSURANCE FUND, FPLAN

NO. 3, MAY ADOPT THE PLAN FILED BY THE RATING ORGANIZATION

OR ADOPT AN OPTIONAL DEDUCTIBLE PLAN THAT MEETS THE

REQUTREMENTS QOF THIS SECTION.

{5) FOR PURPOSES OF 3%9-71-201, LIABILITY FOR

ASSESSMENTS MUST BE ASCERTAINED BASED ON PREMIUMS COLLECTED,

IN THE CASE OF POLICIES WRITTEN UNDER PLAN NO. 2, OR ON THE

ASSESSMENT LEVIED, 1IN THE CASE OF POLICIES WRITTEN UNDER

PLAN NO. 3, FOR WHICH THE POLICYHOLDER WOULD HAVE BEEN

OBLIGATED WITHOUT THE DEDUCTIBLE. FOR ALL OTHER TAXES AND

ASSESSMENTS BASED ON PREMIUM, THE AMOUNT OF PREMIUM OR

ASSESSMENT MUST BE DETERMINED AFTER APPLICATION OF THE

DEDUCTIBLE.

SECTION 12. SECTION 39-71-316, MCA, IS5 AMENDED TO READ:
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"39-71-316. Filing true claim -- obtaining benefits
through deception or other fraudulent means. (1) A person
filing a claim under this chapter or chapter 72 of this
title, by signing the claim, affirms the information filed
is true and correct to the best of that person's knowledge.

(2) A person who obtains or assists in obtaining
benefits to which the person is not entitled under this
chapter or chapter 72 of this title may be guilty cof theft
under 45-6-301. A county attorney may initiate criminal
proceedings against the person.

{3) A person licensed under the provisions of Title 37

is subiject to suspension, revocatien, or denial of a license

if the person knowingly claims or assists in the claiming of

benefits in violation of the provisions of chapter 72 or

this chapter.”
SECTION 13. SECTION 37-1-131, MCA, IS AMENDED TO READ:

"37-1-131. Duties of boards. Each board within the
department shall:

(1) set and enforce standards and rules governing the
licensing, certification, registration, and conduct of the
members of the particular profession or occupation within
its jurisdiction;

(2) 'sit in judgment in hearings for the suspension,
revocation, or denial of a license of an actual or potential

member of the particular profession or occupation within its
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jurisdiction. The hearings shall be conducted by legal
counsel when required under 37-1-121(1).

(3) suspend, revoke, or deny a license of a person who

the board determines, after a hearing as provided in

subsection (2), is quilty of knowingly defrauding, abusing,

or aiding in the defrauding or abusing of the workers'

compensation system in violation of the provisions of Title

3%, chapter 71 or 72;

t3¥(4) pay to the department its pro rata share of the
assessed costs of the department under 37-1-101(6};

t43(5) consult with the department before the board
initiates a program expansion, under existing legislatiocn,
to determine if the bhoard has adeguate money and
appropriation authority to fully pay all costs associated
with the proposed program expansion. The board may not
expand a program if the board does not have adequate money

and appropriation authority available.®

SECTION 14. SECTION 37-3-322, MCA, IS AMENDED TO READ:

"37-3-322. Unprofessional conduct. As used in this
chapter, "unprofessional conduct® meang:

(1) resorting to fraud, misrepresentation, or deception
in applying for or in securing a license or in taking the
examination provided for in this chapter;

(2) performing abortion contrary to law;

(3) obtaining a fee or other compensation, either
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directly or indirectly, by the misrepresentation that a
manifestly incurable disease, injury, or condition of a
person can be cured;

(4) employing abusive billing practices;

(5) directly or indirectly giving or receiving a fee,
commission, rebate, or other compensation for professional
services not actually rendered. This prohibition does not
preclude the legal functioning of lawful professional
partnerships, corporations, or associations.

{6) willful disobedience of the rules of the board;

(7)) conviction of an offense involving moral turpitude
or conviction of a felony involving moral turpitude, and the
judgment of the conviction, unless pending on appeal, is
conclusive evidence of unprofessional conduct;

(8) commission of an act of sexual abuse, misconduct,
or exploitation related to the licensee's practice of
medicine;

(9) administering, dispensing, or prescribing ;
narcoti¢ or hallucinatory drug, as defined by the federal
food and drug administration or successors, otherwise than
in the course of legitimate or reputable professiocnal
practice;

(10} conviction or violation of a federal or state law

regulating the possession, distribution, or use of a

narcotic or hallucinateory drug, as defined by the federal
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food and drug administration, and the Jjudgment of
conviction, unless pending on appeal, is conclusive evidence
of unprofessional conduct:

(11) habitual intemperance or excessive use of narcotic
drugs, alcohol, or any other drug or substance to the extent
that the use impairs the user physically or mentally;

{12) conduct unbecoming a person licensed to practice
medicine or detrimental to the best interests of the

public
as defined by rule of the board;

(13) conduct likely to deceive, defraud, or harm the
public;

{14) making a false or misleading statement regarding
the licensee's skill or the effectiveness or value of the
medicine, treatment, or remedy prescribed by the licensee or
at the licensee's direction in the treatment of a disease or

other condition of the body or mind;

(15) resorting to fraud, nistepresentation, or deception
in the examination or treatment of a person or in billing or

. . . .
eporting to a person, company, institution, or

organization, including fraud, misrepresentation, or

deception with regard to a claim for benefits under Title

39, chapter 71 or 72;

(16) use of a false, fraudulent, or deceptive statement
in any document connected with the practice of medicine;

(17) practicing medicine ynder a false or assumed name;
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{18) testifying in court on a contingency basis;
(19) conspiring to misrepresent or willfully
misrepresenting medical conditions improperly to increase or
decrease a settlement, award, verdict, or judgment;

(20) aiding or abetting in the practice of medicine by a
perscn not licensed to practice medicine or a person whose
license to practice medicine is suspended;

(21) allowing another person or organization to use the
licensee's license Lo practice medicine:

(22) malpractice or negligent practice;

(23) except as provided in this subsection, practicing
medicine as the partner, agent, or employee of or in joint
venture with a person whe does not hold a license to
practice medicine within this state; however, this does not
prohibit:

fa) the incorporation of an individual 1licensee or
group of licensees as a professional service corporation
under Title 35, chapter 4;

(b) a single consultation with cor a single treatment by
a person or persons licensed to practice medicine and
surgery in another state cor territory of the United States
or foreign country; or

(c) practicing medicine as the partner, agent, or
employee of or in joint venture with a hospital, medical

assistance facility, or other licensed health care provider.
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However ;

(i) the partnership, agency, employment, or joint
venture must be evidenced by a written agreement containing
language to the effect that the relationship created by the
agreement may not affect the exercise of the physician's
independent judgment in the practice of medicine;

(ii) the physician's independent judgment in the
practice of medicine must in fact be unaffected by the
relationship; and

{iii) the physician may not be reguired to refer any
patient to a particular provider or supplier or take any
other action the physician determines not to be in the
patient's best interest.

(24) willfully or negligently‘ violating the
confidentiality between Physician and patient, except as
required by law;

{25) failing to report to the board any adverse
judgment, settlement, or award arising from a medical
liability claim related to acts or conduct similar to actsg
or conduct that would constitute grounds for action ag
defined in this section;

(26) failing to transfer pertinent and necessary medical
records to another physician when requested to do soc by the
subject patient or by the patient's 1legally designated

represéentative;
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(27) fajiling to furnish to the board or its

investigators or representatives information legally
requested by the board;

{28) failing to cooperate with a lawful investigation
conducted by the board;

(29) viglating or attempting to viclate, directly or
indirectly, or assisting in or abetting the wviclation of or
conspiring to viclate parts 1 through 3 of this chapter or
the rules authorized by them;

{30) having been subject to disciplinary action cof
another state or Jjurisdiction against a license or other
authorization to practice medicine, based upon acts or
conduct by the licensee similar to acts or conduct that
would constitute grounds for action as defined in this
section. A certified copy of the record of the action taken
by the other state or Jjurisdiction is evidence of
unprofessional conduct.

{31y any other act, whether specifically enumerated or

not, which, in fact, constitutes unprofessional conduct."”

SECTION 15. SEcTION 37-6-310, MCA, IS AMENDED TO READ:

*37-6-310. Unprofessional conduct. As wused in this
chapter, "unprofessional conduct" means:

{(ly resorting to fraud, misrepresentation, or deception
in applying for or in securing a license or in taking the

examination provided for in this chapter;
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(2} obtaining a fee or other compensation, either
directly or indirectly, by the misrepresentation that a
manifestly incurable disease, injury, or condition of a

person can be cured;

(3) willful disobedience of the rules of the board;

(4} final conviction of an offense involving maral
turpitude;

(5) administering, dispensing, or prescribing a
narcotic or hallucinatory drug, as defined by the federal
food and drug administration OrI successors, otherwise than

in the course of legitimate or reputable prefessional
practice;

(6) final conviction of a violation of a federal or
state law regulating the possession, distribution, or use of
4 narcotic or hallucinatory drug, as defined by the federal

food and drug administration:

(7) habitual intemperance or excessive use of narcotic
drugs, alcohol, or any other drug or substance to the extent
that the use impairs the user physically or mentally;

{8} conduct unbecoming a person licensed to practice

podiatry or detrimental to the best interest of the public:
(9) resorting to fraud, misrepresentation, or deception
in the examination or treatment of a peérson or in billing or

reporting to a person, company, institution, or

organization, ingluding fraud, misrepresentation, or
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deception with regard to a claim for benefits under Title

39, chapter 71 or 72;

(10) testifying in court on a contingency basis;
(11) conspiring to misrepresent or willfully
misrepresenting medical conditions to increase or decrease a
cettlement, award, verdict, or judgment;

(12) aiding or abetting in the practice of medicine a
person not licensed to practice medicine or a person whose
license to practice medicine is suspended;

(13) gross malpractice or negligent practice;

{14} practicing podiatry as the partner, agent, Or
employee of or in jeint venture with a person who does not
hold a license to practice podiatry within this state;
however, this does not prohibit the incorporation of an
individual licensee or group of licensees as a professional
service corporation under Title 35, chapter 4, nor does this
apply to a single consultation with or a single treatment by
a person or persons licensed to practice podiatry in another
state or territory of the United States or foreign country;

(15) violating or attempting to viclate, directly or
indirectly, or assisting in or abetting the violation of or
conspiring to violate parts 1 through 3 of this chapter or
the rules authorized by parts 1 through 3; or

(16) any other act, whether specifically enumerated or

not, which in fact constitutes unprofessional conduct.”
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SECTION 16. SECTION 37-10-311, MCA, IS AMENDED TO READ:

*37-10-311. Revocation —- unprofessional conduct. (1)
The board may revoke a certificate of registration for:

(a) physical or mental incompetence;

(b) gross malpractice or repeated malpractice;

fec} a wviolation of any of the provisions of this
chapter or rules or orders of the board; or

(d) unprofessional conduct,

(2) DUnprofessional conduct includes:

{a} obtaining a fee by fraud or misrepresentation;

({b) employing, directly or indirectly, a suspended or
unlicensed optometrist to perform work covered by this
chapter;

{c} directly or indirectly accepting employment to
practice optometry from a person not having a valid
certificate of registration as an optometrist or accepting
employment to practice optometry for or from a company or

corporation;

(d) permitting another to use his the optometrist's

certificate of registration;

(e) soliciting or sending a solicitor from house to

house;

(f) treatment or advice in which untruthful or

improbable statements are made:

(g) professing to cure nonocular disease;
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(h) advertising in which ambiguous or misleading
statements are made; or

{i) the wuse in advertising of the expression "eye
specialist" or "gpecialist on eyes" in connection with the
name of an optometrist. This chapter does not prohibit
legitimate or truthful advertising by a registered
optometrist; Or

(j) resorting to fraud, misrepresentation, or deception

in the examination or treatment of a person or in billing or

. . ; . r
reporting Lo a person, company . institution, Q

organization, including fraud, misrepresentaticn, or a claim

for benefits under Title 39, chapter 71 or 72.

(3) Before a certificate is revoked, the holder shall
be given a notice and an opportunity for a hearing.

(4) Any optometrist convicted a second time for
violation of the provisions of this chapter or whose
certificate of registration or examination has been revoked
a second time shall not be permitted to practice optometry

in this state."

SECTION 17. SECTION 37-12-321, MCA, 1S AMENDED TO READ:

»37-12-321. Unprofessional conduct. AS used in this
chapter, nunprofessional conduct" means:

(1) resorting to fraud, misrepresentation, or deception
in applying for or securing a license or in taking the

examination provided for in this chapter;

—41- HB 622

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0622/02

(2) obtaining any form of compensation, directly or
indirectly, by the misrepresentation that a manifestly
incurable disease, injury, or condition can be cured;

{3) practicing chiropractic under a false or assumed
name ©r impersonating another practitioner of like or
different name;

(4) knowingly disobeying a rule of the board;

{S) conviction of a criminal offense involving moral
turpitude. A certified copy of the judgment of conviction is
conclusive evidence o©of the conviction. This subsection is
subject to chapter 1, part 2, of this title,

(6) habitual intemperance or excessive use of narcotic
drugs, alcohol, or any other substance to the extent that
such use impairs the user's physical or mental professional

capability;

{7) administering, dispensing, or prescribing a

narcotic or hallucinatory drug, as defined by the federal

food and drug administration or successors;
(8) resorting to fraud, misrepresentation, or deception
in the examination or treatment of a person or in billing or

reporting to a person, company, institution, or

organization, including fraud, misrepresentation, or

deception with regard to a claim for benefits under Title

39, chapter 71 or 72;

{9) testifying in court on a contingency basis;
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(10) conspiring to misrepresent or knowingly
misrepresenting physical conditions in order tc increase oOr
decrease a settlement or award;

(11} aiding or abetting in the practice of chiropractic
a person not licensed to practice chiropractic or a person
whose license is suspended;

(12) practicing chiropractic as the partner, agent, or
employee of or in joint venture with a person not licensed
to practice chiropractic in this state. However, this does
not prohibit incorporation as a professional service
corporation under Title 35, chapter 4, or prevent a single
consultaticon with or a single treatment by a persan licensed
to practice chircpractic in another state or territory of
the United States or a foreign country.

{13) violating, attempting or conspiring to violate, or
aiding or abetting in the violation of this chapter or the
rules adopted under it; or

(14) conduct wunbecoming a person licensed toc practice

chiropractic or detrimental to the best interests of the

public.”

SECTION 18. SECTION 37-14-321, MCA, IS AMENDED TO READ:

%37-14-3121, Revocation or suspension of Ilicense or
permit. A license cor permit may be suspended for a fixed
period or may be revoked, or such technologist or technician

may be censured, reprimanded, or otherwise disciplined as
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determined by the board 1f, after a hearing before the
board, it is determined that the radiologic technoleogist or
limited permit technician:

(1) is guilty of fraud or deceit in activities as a
radiclogic technologist or limited permit technician or has
been guilty of any fraud or deceit in procuring the license
or permit;

(2) has been convicted in a court of competent
jurisdiction of a crime involving moral turpitude;

(3} 4is an habitual drunkard or is addicted to the use
of narcoties or other drugs having a similar effect or is

not mentally competent:

(4) 1s guilty of unethical or unprofessiocnal conduct,

as defined by rules promulgated by the board, including

Eraud, misrepresentation, or deception with regard to a

claim for benefits under Title 39, chapter 71 or 72, or has

been guilty of incompetence or negligence in his activities

as a radiologic technolegist or limited permit technician;
{5) has continued to perform as a radiologic

technologist or limited permit technician without obtaining

a license or permit or renewal as required by this chapter,”

NEW SEcTION. SECTION 19. PROHIBITED ACTIONS —

PENALTY. (l) THE FOLLOWING ACTIONS BY A MEDICAL PROVIDER

CONSTITUTE VIOLATIONS AND ARE SUBJECT TO THE PENALTY IN

SUBSECTION (3):
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(p) FAILING TQ DOCUMENT, UNDER OATH, THE PROVISION OF

THE SERVICES OR TREATMENT FOR WHICH COMPENSATION IS CLAIMED

UNDER CHAPTER 72 OR TH]S CHAPTER; OR

(B) REFERRING A WORKER FOR TREATMENT OR DIAGNOSIS OQOF AN

INJURY OR ILLNESS THAT IS COMPENSABLE UNDER CHAPTER 72 OR

THIS CHAPTER TO A FACILITY OWNED WHOLLY OR IN PART BY THE

PROVIDER, UNLESS THE PROVIDER INFORMS THE WORKER OF THE

OWNERSHIP INTEREST AND PROVIDES THE NAME AND ADDRESS OF

ALTERNATE PACILITIES, IF ANY EXIST.

(2) B PERSON LICENSED TO PRACTICE LAW IN MONTANA OR A

MEDICAL CARE PROVIDER WHO ADVERTISES SERVICES OR FACILITIES

WITH THE INTENTION THAT A WORKER USE 'THOSE SERVICES OR

FACILITIES WITH REGARD TO AN INJURY OR ILLNESS THAT IS

COMPENSABLE UNDER CHAPTER 72 OR THIS CHAPTER AKD WHO FAILS

TOQ ANNOUNCE IN THE ADVERTISEMENT THAT FILING A FRAUDULENT

CLAIM IS THEFT, AS PROVIDED IN 39-71-316, IS SUBJECT TO THE

PENALTY IN SUBSECTION {3).

{3) A PERSON WHO VIOLATES THIS SECTION MAY BE ASSESSED

A PENALTY OF NOT LESS THAN $200 OR MORE THAN §500 FQR _EACH

OFFENSE., THE DEPARTMENT SHALL ASSESS AND COLLECT THE

PENALTY.

wEw sgcrion. SECTION 20. wo LIABILITY FOR REPORTING

VIOLATION. A PERSON, INCLUDING BUT NOT LIMITED TO AN INSURER

OR AN EMPLOYER, MAY NOT BE HELD LIABLE FOR CIVIL DAMAGES AS

A RESULT OF REPORTING IN GOOD FAITH INFORMATION THAT THE
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PERSON BELIEVES PROVES A VIOLATION OF THE PROVISIONS OF

CHAPTER 72 OR THIS CHAPTER.

SECTION 21. sSECTION 39-71-736, MCA, IS AMENDED TO READ:

"39-71-736. Compensation —-- from what date paid.
(1) {a) No compensation may be paid for the Eirst 48 hours
or 6 days' 1loss of wages, whichever 1is less, that the
claimant is totally disabled and unable to work due to an
injury. A claimant 1is eligible for compensation starting
with the 7th day.

(b) However, separate benefits of medical and hospital

services must be furnished from the date of injury.

(2) For the purpose of this section, except as provided

in subsection (3), an injured worker is not considered to be

entitled to compensation benefits if the worker is receiving
sick 1leave benefits, except that each day for which the
worker elects to receive sick leave counts 1 day toward the

6-day waiting period.

(3) Augmentation of temporary total disability benefits

with sick leave by an employer pursuant to a collective

bargaining agreement may not disgualify a worker from

receiving temporary total disability benefits.

{4) Receipt of vacation leave by an injured worker may

not affect the worker's eligibility for temporary total

disabjility benefits.”

SECTION 22. SECTION 39-71-2315, MCA, 1S AMENDED TO

—46- HB 622



-3 (-] ~ =)} [y}

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0622/02

READ:
*39-71-2315. Management of state fund -- powers and
duties of the board -- business plan required. (1) The

management and control of the state fund is vested solely in
the board.

{2) The board is vested with full power, authority, and
jurisdiction over the state fund. The board may perform all
acts necessary Or convenient in the exercise of any power,
authority, or jurisdiction over the state fund, either in
the administration of the state fund or in connection with
the insurance business to be carried on under the provisions
of this part, as fully and completely as the governing body
of a private mutval insurance carrier. in order to fulfill
the objectives and intent of this part. Bonds may not be
issued by the board, the state fund, or the executive
director.

(3) The board shall adopt a business plan no_later than

June 30 for the next fiscal year. At a minimum, the plan

must in¢lude:

(a) specific goals for the fiscal year for financial

performance. The standard for measurement of financial

performances must include an evaluation of premium to

surElus.

{(b) specific goals for the fiscal year for operating

performance. Goals must include but not be limited to
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specific performance standards for staff in the area of

senior management, underwriting, and c¢laims administration.

Goals must, in general, maximize efficiency, economy, and

equity as allowed by law.

(4) The business plan must be available upon reqguest to

the general public for a fee not to exceed the actual cost

of publication. However, performance goals relating to a

specific employment position are confidential and not

available to the public.

(5] No sooner than July 1 or later than Octcber 31, the

board shall convene a public meeting to review the

pecformance of the state fund, using the business plan far

comparison of all the established goals and targets. The

board shall publish, by November 30 of each year, a report

of the state fund's actual performance as compared to the

business plan."

NEW SECTION. Section 23. cCodification instruction. (1)
tSeetiona-—-ii;-327-and-153-are-intended-to-be-cedified-as-an
integrat-part-of-¥icie-397--chapter--3t7-—-pare—-3y;——and—-the
provisions--of-—Fitie--39y--chapter--3iy--part--37--appiy-to
tsections-tis-i27-and-151=

t2)--tSeeriona—-13--and--124+ [SECTIONS 8 AND 9] are

intended to be codified as an integral part of Title 39,
chapter 71, part 7, and the provisions of Title 39, chapter

71, patt 7, apply to {sections-i3-and-i4i- [SECTIONS 8 AND
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{2) [|SECTION 11] IS INTENDED TQO BE CODIFIED AS AN

INTEGRAL PART OF TITLE 39, CHAPTER 71, PART 4, AND TEE

PROVISIONS OF TITLE 33, CHAPTER 71, PART 4, APPLY TO

[SECTION 11].

(3) [(SECTIONS 19 AND 20] ARE INTERDED TO BE CODIFIED AS

AN INTEGRAL PART OF TITLE 39, CHAPTER 71, AND THE PROVISIONS

OF TITLE 39, CHAPTER 71, APPLY TO [SECTIONS 19 AND 20].

NEW SECTION, SECTION 24. SEVERABILITY. IF A PART OF

{THIS ACT] 1S TINVALID, ALL VALID PARTS THAT ARE SEVERABLE

FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS

ACT] IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART

REMAINS 1IN EFFECT 1IN ALL VALID APPLICATIONS THAT ARE

SEVERABLE FROM THE INVALID APPLICATIONS.

NEW secTioN. SECTION 25. EFFECTIVE DATE. [THIS AcT] IS

EFFECTIVE JULY 1, 1893.

-End-
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APPROVED BY COMMITTEE
ON LABOR & EMPLOYMENT
RELATIONS

AS AMENDED

HOUSE BILL NO. 622

INTRODUCED BY EWER, HARP
A BILL FOR AN ACT ENTITLED: “AN ACT GENERALLY REVISING
WORKERS' COMPENSATION AND OCCUPATIONAL DISEASE LAWS;
PROVIDING FOR SUSPENSION OF BENEFITS TO A WORKER WHO FAILS
TQ KEEP MEDICAL APPOINTMENTS; AUTHORIZING SETTLEMENTS FOR
FUTURE MEDICAL BENEFITS; REVISING REHABILITATION BENEFITS
REQUIREMENTS; DESIGNATING LIABILITY FOR OCCUPATIONAL DISEASE
BENEFITS IF THERE IS MORE THAN ONE TINSURER; REVISING
BENEFITS WHEN OCCUPATIONAL DISEASE IS AGGRAVATED BY

NONCOMPENSABLE DISEASE OR INFIRMITY; ALLOWING APPORTIONMENT

OF COMPENSATION FOR PREEXISTING CONDITIONS BETWEEN INSURERS;

REQUIRING--NONRESIDENT-EMPLOYERS-T0-OBTAIN-IN-SPATE~-COVERAGE
OR-PAY-PHE-DIPPERENCE-IN-FREMIUMS; ~-FROVIDING-FPOR--FPEINBS-—-FOR
EMPh@¥ER-MISECONBUET; ERBATINRG-A-MEBICAb-PANED-AND-PROCHDURES
POR-HANDLING-PREE¥ISPIRG-INJURY¥-DESPUPESs CREATING TEMPORARY
PARTIAL DISABILITY BENEFITS; REQUIRINSG-EMPLO¥ERS-$O-REFORY
NEW- BMPbO¥ERS-PO-PHE- ENSURER-ANB-DEPARFMENT-WIPHEN-F2--HOURS
OF~-PHE--FIRSP--PAYDAY--APPER--HIRING+ REVISING ELIGIBILITY

REQUIREMENTS TO SELF-INSURE; ALLOWING CERTAIN OPTIONAL

DEDUCTIBLES TO POLICYHOLDERS; REQUIRING SUSPENSION,

REVOCATION, OR DENIAL OF A PROFESSIONAL OR OCCUPATIONAL

LICENSE FOR VIOLATION OF THE WORKERS' COMPENSATION LAW;

REVISING THE DEFINITION OF UNPROFESSIONAL CONDUCT;
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PROHIBITING CERTAIN ACTIONS; PRECLUDING LIABILITY FOR

REPORTING VIOLATIONS OF THE WORKERS' COMPENSATION LAW;

ALLOWING AUGMENTATION OF TEMPORARY TOTAL DISABILITY BENEFITS

WITH SICK LEAVE AND VACATION LEAVE; REQUIRING THE STATE FUND

BOARD TO ADOPT AN ANNUAL BUSINESS PLAN; ALLOWING GROUP

PURCHASE OF WORKERS' COMPENSATION INSURANCE; REQUIRING THE

INSURER TO NOTIFY CLAIMANTS GF BENEFITS AND ENTITLEMENT

USING INFORMATION PROVIDED BY THE DEPARTMENT; AMENDING

SECTIONS 37-1-131, 37-3-322, 37-6-310, 37-10-311, 37-12-321,

17-14-321, 3%-71-116, 39-71-307, 39-33-48F7---39-71-6647

39-71-316, 39-71-407, 39-71-605, 39-71-606, 39-71-607,

39-71-736, 39~71=-741, 39-71-2001, 39-71-2101, 39-71-2315,

ANP 39-72-303, 39-72-706, AND 39-72-707, ANP-39-F2-7867 MCA;

AND REPBALING-SEEPION-39-31-402y-MEA PROVIDING AN EFFECTIVE

DATE."

STATEMENT OF INTENT

A STATEMENT OF INTENT IS REQUIRED FOR THIS BILL BECAUSE

[SECTION 23] REQUIRES THE DEPARTMENT BY RULE TO ADOPT FORMS,

CRITERIA, AND PROCEDURES POR THE ISSUANCE OF CERTIFICATES OF

APPROVAL FOR GROUPS ELIGIBLE TO PURCHASE GROUP INSURANCE.

THE RULES ADOPTED BY THE DEPARTMENT MUST:

(1} BE CONSISTENT WITH THE PROVISICNS OF TITLE 39,

CHAPTER 71, AND [THIS ACT]); AND

{(2) ADDRESS WHO MAY BE IN A GROUP, HOW A MEMBER MAY BE

-2- HB 622
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REMOVED FROM THE GROUP, THE CRITERIA FOR CERTIFICATION, THE

APPORTIONMENT OF DIVIDENDS OR DISCOUNTS, THE REQUIREMENTS

FOR A PLAN OF OPERATION, AND ANY REPORTING REQUIREMENTS THAT

MAY BE NECESSARY.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 39-71-116, MCA, is amended to read:

“39-71-116. Definitions. Unless the context otherwise
requires, words and phrases employed in this chapter have
the following meanings:

{1) *"Administer and pay" includes all actions by the
state fund under the Workers' Compensation Act and the
Occupational Disease Act of Montana necessary to:

{a) the investigation, review, and settlement of
claims;

(b) payment of benefits;

(c) setting of reserves;

(d} furnishing of services and facilities; and

(e} wutilization of actuarial, audit, accounting,
vocational rehabilitation, and legal services.

(2) “aAverage weekly wage™ means the mean weekly
earningas of all employees under covered employment, as
defined and established annually by the Montana department
of labor and 1industry. It is established at the nearest

whole dollar number and must be adopted by the department
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prior to July 1 of each year.

(2) *“Beneficiary"” means:

(a) a surviving spouse living with or legally entitled
to be supported by the deceased at the time of injury:

{b) an unmarried child under the age of 18 years;

{c) an unmarried child under the age of 22 years who is
a full-time student in an accredited school or is enrolled
in an accredited apprenticeship program;

(d) an invalid child over the age of 18 years who is
dependent upon the decedent for support at the time of
injury;

te} a parent who is dependent upon the decedent for
support at the time of the injury if ne a beneficiary, as
defined in subsections (3)({a) through (3)(d), exists does
not exist; and

(£) a brother or sister under the age of 18 years |if
dependent upon the decedent for support at the time of the
injury but only until the age of 18 years and only when no a
beneficiary, as defined in subsections (3)(a) through
{3){e), exists does not exist.

(4) *"casual employment"” means employment not in the
usual course of trade, business, profession, o©or occupatiocn
of the employer.

(5) "Child" includes a posthumous child, a dependent

stepchild, and a child legally adopted prior to the injury.

—-4- HB ﬁéz
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(6) "Construction industry" means the major group of
general contractors and operative builders, heavy
construction {(other than building construction) contractors,
and special trade contractors, listed in major groups 15

through 17 in the 1987 Standard Industrial Classification

Manual. The term does not include office workers, design
professionals, saiesmen salespersons, estimators, or any
other related employment that is not directly involved on a
reqular basis in the provision of physical labor at a
construction or renovation site,

{7) "Days" means calendar days, unless otherwise
specified.

(8) "Department" means the department of labor and
industry.

(9) "Fiscal year™ means the period of time between July
1l and the succeeding June 30.

(10) "Insurer" means an employer bound- by compensation
plan No. 1, an insurance company transacting business under
compensation plan No. 2, the state fund under compensation
plan No. 3, or the uninsured employers' fund provided for in
part 5 of this chapter.

(11) "Invalid" means one who is physically or mentally
incapacitated.

(12) “Maximum healing" means the status reached when a

worker 1is as far restored medically as the permanent
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character of the work-related injury will permit.

{13) "Order" means any decision, rule, direction,
requirement, or standard of the department or any other
determination arrived at or decision made by the department.

(14) "Payroll”, “"annual payroll®, or "annual payroll for
the preceding year" means the average annual payroll of the
employer for the preceding calendar year or, if the employer
shai: has not have operated a sufficient or any length of
time during sueh the calendar year, 12 times the average
monthly payroll for the current year. However, an estimate
may be made by the department for any employer starting in
business if me average payrolls are not available. This
estimate ¢s-¢e must be adjusted by additional payment by the
employer or refund by the department, as the case may
actually be, on December 31 of sueh the current year. An
employer's payroll must be computed by calculating all
wages, as defined in 39-71-123, that are paid by an
employer.

(15) "Permanent partial disability" means a condition,
after a worker has reached maximum healing, in which a
worker:

(a) has a medically determined physical restriction as
a result of an injury as defined in 39-71-119; and

(b) is able to return to work in some capacity but the

physical restriction impairs the worker's ability to work.

—-6— HB 622
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{16) "Permanent total disability” means a condition
resulting from injury as defined in this chapter, after a
worker reaches maximum healing, in which a worker has-ne

does not have a reasonable prospect of physically performing

regular employment. Regular employment means work on a
recurring basis performed for remuneration in a trade,
business, profession, or other occupation in this state.
Lack o©of immediate job openings is not a factor to be
considered in determining if a worker is perm&nently totally
disabled. 7

(17) The term “physician" includes "surgeon" and in
either case means one authorized by law to practice his the
person's profession in this state.

(18) The “"plant of the employer" includes the place of
business of a third person while the employer has access to
or control over sueh the place of business for the purpose
of carrying on his the employer's usual trade, business, or
occupation.

(19) "Public corporation” means the state or any county,
municipal corporation, school district, city, ecity under
commission form of government or special charter, town, or
village.

{20) "Reasonably safe place to work" means that the
place of employment has been made as free from danger to the

life or safety of the employee as the nature of the
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employment will reasonably permit.

(21) "Reasonably safe tools and appliances" are such
tocls and appliances as are adapted to and are reasonably
safé for use for the particular purpose for which they are
furnished.

(22) “"Temporary partial disability" means a condition

resulting from an injury as defined in 39-71-1197-—cevering

the—-period——-after——-an-tnjured-workar—returna-to-work-in-the

samey-medifiedy-or-atternative—-employment—-and--befere-—-the

worker-—-has-reached-maximum-healing IN WHICE A WORKER, PRIOR

TO MAXIMUM HEALING:

(A) IS TEMPORARILY UNABLE TQ RETURN TO THE POSITION

HELD AT THE TIME OF INJURY BECAUSE OF A MEDICALLY DETERMINED

PHYSTCAL RESTRICTION;

{B) RETURNS TO WORK IN A MODIFIED OR ALTERNATIVE

EMPLOYMENT; AND

{C)} SUFFERS A PARTIAL WAGE LOSS.

+229(23) "Temporary service contractor"” means any
person, firm, association, or corporation conducting
business that employs individuals directly for the purpose
of furnishing the services of those individuals on a
part-time or temporary basis to others.

t233(24) "Temporary total disability” means a condition
resulting from an injury as defined in this chapter that

results in total loss of wages and exists until the injured
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worker reaches maximum healing.
t+24%(25) “Temporary worker"” means a worker whose
services are furnished to another on a part-time or
temporary basis to substitute for a permanent employee on
leave or to meet an emergency or short-term workload.
t25¥(26) "Year", unless otherwise specified, means

calendar year."

Section 2. Section 39-71-307, MCA, is amended to read:

"39-71-307. Employers and insurers to file reports of
accidents —- penalty. (1) Every employer and every insurer
is required to file with the department, under department
rules, a full and complete report of every accident to an
employee arising out of or in the course of his employment
and resulting in loss of life or injury to the employee. The
reports must be furnished to the department in the form and
detail as the department prescribes and must provide
specific answers to all questions required by the department
under its rules. However, if an employer is unable to answer
a gquestion, he the employer shall state the reason he--is

unabte for the employer's inability to answer.

(2) Every insurer transacting business under this
chapter shall, at the time and in the manner prescribed by
the department, make and file with the department the
reports of accidents as the department reguires.

(3) An employer, insurer, or adjuster who refuses or
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neglects to submit to the department reports necessary for
the proper filing and review of a claim, as provided in
subsection (1), may shall be assessed a penalty of not less
than $200 or more than $500 for each offense. The department
shall assess and collect the penalty. An insurer may contest
a penalty assessment in a hearing conducted according to
department rules.”™
Section-3v-—Section-39-71-48F7y-MEA7-its—amended-to-reads
139-F3-48¥s~-biabitity--of-~insurers----kimitationsr-£1%
Bvery-insurer-is-tiabie-for-che-payment-of-compensationy-—in
the--manner--and--to-the-extent-hereinafter-provided in-this
sectiony~to-an--empioyee--of--an--emplioyer——tt--insures--whs
receives——an—-—injury-arising-ont-of-and-in-the-course-of-his
empioyment-ory-in-the--case-—of--his--death--from--such the
tnjuryy-to-his the-empioyeets beneficiaries;-if-anys
t2y--tay-An--insurer--is-iiabte-for-an—-injury-as-defined
tn-39-71-119-if-the-ctaimant-estabtishes-tt-its-more-probable
than-not-thats
tiy--a-ctaimed-injury-has-occcurred;-or
tity-a---ctaimed---injury-—-ageravated---a---preexisting
eonditions
thy—Precf-that—+tt-was—medicatty-posaible—that-a-ciaimed
injury-oecurred-or-that-such the ciaimed-injury-aggravated-a
preexisting-—econdition——-ta--net-—suffictent——--to---estabiish

Tiabititys
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t3)~-An--empioyee--who--suffers—-an-injury-or-dies-white
traveiing-ts-not-covered-by-this-chapter-uniesss:

tay-—f{iy-the-empioyer-furnishes--the-—transpartation--er
the--employee--receives--reimbursement-frem-the-empioyer-for
costa-of-eravei;-gasr-oit;-or--teodging-—as--a--part-—of--the
empioyeetis-benefits-or-employment-agreement;-and

tii}-the-—travei-is—neceasttated-by-and-on-behaif-of-the
empioyer-aa—an-integrai-pert—ar-eondétion-of-the—empiaymentf
er

th}--the-travei-is-required-by-the-empioyer-aa—-part--of
the-employeets—job-dutiess

t4)--An--empioyece-is-not-etigibie-for-benefita-otherwise
payabie-under-this-chapter-+f-the-empieyeels-use-of--ateohot
er-—drugs--not--preacribed-—by--a--physician-is-the-sote-and
exciusive-cause—of-the-injury--or--death---However;—-if-—the
empioyer--had-knowiedge-of-and-£faiited-to-attempt-te-stop-the
empioyeels-use-of-atecohoi-er-drugs;-this-subsection—-deoes-not

apply it-is-medicaily-determined-that-the-empioyeats-use--of

aicohoi--or--nenprescriptien-drugs-was-an-infiueneing-faseor

in-the-cause-of-the-injury-or-death-

t5)—if-a--etaimant--who--has--reached--maximum—-heating
suffers-a-subsequent-nenwork-related-injury—to-the-same-part
of-the~bedyr-the-workersi-compensation-insurer—is-nae-tighie
for--any--compensatieon--or--medicai--benefita--caused-by-the

subsequent-nonwork-retated-injurys
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$+6y--if-p-preexisting—condition-—is--aggravated--by-—-any

sthep-——conditiony—~-disecase;-———ar-——-infirmity-—-nae—-seseif

ecompensable-or-if-disabiitty-or-deasth-£from—any-—sther--canse

not----itseif-—--compensabie-—-¥s---aggravated;-—-preiongeds

accelerated;-or-in-any-way-eantributed-to-by--an--~injury--nas

defined-—in-39-%73-1197-the-compensation-and-medicai—benefits

payable—under—-this-chapter-must-be-reduced--and--1imited--to

the-proportion-of-the-disabiitty-or-death-resuiting-from-tche

injurys

t71-—Ff--a--ecitaimantis--compensation——is--prepartionaily

reduced--as—-provided-—in--subsection—-+t6}--and-the-citaimante

recetves-social-security-—-disabtitty-—-benefitsy-—any--offset

that--an-—insurer--may-be-entitied-to-must-be-reduced-in-the

same—propertion-as-the-ciaimantis-compensation——-was--reduced

for--as-—-ltong—-as-—the-etaimant-receivea-tha-—seciali-security

disabiiitvy-benefitasd

Section-4:-—-Section-39-F71-6047-MCA;-is-amended-to-read:

139-31-6847--Appltication-—for-—cempanaations——{1}--Ff-—-a
worker—in—entitied--to--benefits--nndes—-this—-chapters-—the
worker——-shati-——fite---with--—the—-insurer--ati--reasenabie
information---needed---by---the---tnsurer----to----determine
esmpensabititys——Ft——is~-the--duty-ef-the-workerts-attending
physician——to--iend--aii--necessary--assistanece--in-—-making
appiication--fer——compensation--and--such the proof-of-other

matters-as-may-be-required-by-the-rutes--of--the--department
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without—-charge--te-the-worker--Phe-fiting-of-forms-or-other
documentacion—-by-the-atetending-physician-does-nat-conscitute
a-ciaim-for-compensations

t2}--HWorkers—-applying—for-compensation-for-an-+njury--or

ocecupationai---disease---shatit--attew—-the——insurer--or——-the

insgreris-designated-agent-direct-access-to-medical--service

providers;--medicat--itnformationy——and--the-—injured-worker:

Patinre-to--compiy——with--this--subsection—-witi--resuit-—in

terminatiron-of-benefits-

t2¥¢3y--1f--death--resuits——from--an-injuryr-the-parties
entitied-eo—compensation-or-somecone—in--their--behatf--shaii
fite-a-claim-with-the—insurers-Fhe-claim—must-be-accompanied
with--proof--of-death-and-proof-cf-retationshipr-shewing-the
parties--entitied--to--compensationy—-ecercificate-—-of-—-the
attending—-physiciany—if-any7-and-suech-other-precf-as-may-be
reguired-by-the-departmentrl

Section 3. section 39-71-605, MCA, is amended to read:

*39-71-605. Examination of eaployee by physician -—
effect of refusal to submit to examination -- report and
testimony of physician -- cost. (1) (a) Whenever in case of
injury the right to compensation under this chapter would
exist in favor of any employee, he the employee shall, wupon
the written request of the insurer, submit from time to time
to examination by a physician or panel of physicians, who

shatl must be provided and paid for by sueh the insurer, and
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shall likewige submit to examination from time to time by
any physician or panel of physicians selected by the
department.

{b) The request or order for such an examination shai
must fix a time and place for the examination, with regard
for the employee's convenience, his physical condition, and
his ability to attend at the time and place that is as close
to the employee's residence as is practical. The employee
shati-be is entitled to have a physician present at any such
examipation, Se-ieng-as If the employee, after sueh written
request, shati-fait fails or refuse refuses to submit to
sueh the examination or =shai® in any way obstruct obstructs

the same examination, his the employee's right to

compensation wshal} must be suspended and is subject to the

provisions of 39-71-607. Any physician or panel of

physicians employed by the insurer or the department who
shalii-meake makes or be is present at any seeh examination
may be required to testify as t6 the results thereof of the
examination.

{2) In the event of a dispute concerning the physical
condition of a claimant or the cause or causes of the injury
or disability, if any, the department, at the regquest of the
claimant or insurer, as the case may be, shall require the
claimant to submit to sweh an examination as it may-—deem

congiders desirable by a physician or panel of physicians
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within the state or elsewhere who have had adequate and
substantial experience in the particular field of medicine
concerned with the matters presented by the dispute. The
physician or panel of physicians making the examination
shall file a written report of findings with the claimant
and insurer for their wuse in the determination of the
controversy involved. The requesting party shall pay the
physician or panel of physicians for the examination.

{3) This section does not apply to impairment
evaluations provided for in 39-71-711."

Section 4. section 3%-71-607, MCA, is amended to read:

*39-71-607. Suspension of payments by insurer up-—teo
thzrty--days pending receipt of medical infermation. Under
rules adopted by the department and-in-the-diseretion-of-the
department, an insurer may suspend compensation payments for
not-more--than--38--days pending the receipt of medical

information when an injured worker unreascnably fails to

keep scheduled medical appcintments, If, after a medical

examination, the injured worker is released to return to

work, the worker forfeits the right to any suspended

benefits."

Section 5. Section 39-71-741, MCA, is amended ta read:

%39-71-741. Compromise settlements and lump—sum

_payments. (1) (a) Benefits may be converted in whole to a

lump sSum:
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(i) if a claimant and an insurer dispute the initial
compensability of an injury; and

{ii) if the claimant and insurer agree to a settlement.

{b) The agreement is subject to department approval.
The department may disapprove an agreement under this
section only if there 1is not a reasonable dispute over
compensability.

{(c) Upon approval, the agreement constitutes a
compromise and release settlement and may not be reopened by
the department.

(2) {(a) If an insurer has accepted initial liability
for an injury, permanent partial disability beneflits may be
converted in whole or in part to a lump-sum payment,

(b) The total of any lump-sum conversion in part that
is awarded to a ciaimant prior to the claimant's Einal award
may not exceed the anticipated award under 39-71-703 or
$20,000, whichever is less.

{(c) BAn agreement is subject to department approval. The
department may disapprove an agreement only if the
department determines that the settlement amount is
inadequate. If disapproved, the department shall set forth
in detail the reasons for disapproval.

(¢) Upon appraoval, the agreement constitutes a
compromise and release settlement and may not be reopened by

the department.
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(3) Permanent total disability benefits may be
converted in whole or in part to a lump sum. The total of
all lump-sum conversions in part that are awarded to a
claimant may not exceed $20,000. A conversion may be made
only upon the written application of the injured worker with
the concurrence of the insurer. Approval of the lump-sum
payment rests in the discretion of the department. The
approval or award of a lump-sum payment by the department or
court must be the exception. It may be given only if the
worker has demonstrated financial need that:

{a) relates to:

{i) the necessities of life;

(ii) an accumulation of debt incurred prior to the
injury; or

(iii) a self-employment venture that is considered
feasible under criteria set forth by the department; or

({b) arises subsequent to the date of injury or arises
because of reduced income as a result of the injury.

(4) Any lump—-sum conversion of benefits under
subsection (3) must be converted to present value using the
rate prescribed under subsection (5}(b).

{(5) (a) An insurer may recoup any lump-sum payment
amortized at the rate established by the department.,
prorated biweekly over the projected duration of the

compensation period.
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{b) The rate adopted by the department must be based on
the average rate for United States 10-year treasury bills in
the previous calendar year, rounded to the nearest whole
number .

{ey 1If the projected compensation period is the
claimant's lifetime, the life expectancy must be determined
by using the most recent table of life expectancy as
published by the United States national center for health
statistics.

(6) Subject to the other provisions of this section,
the department has full power, authority, and jurisdiction
to allow, approve, or condition compromise settlements for
any type of benefits provided for under this chapter,

including the right to future medical benefits, or for

lump-sum payments agreed to by workers and ingurers. All
sueh compromise settlements and lump-sum payments are void
without the approval of the department. Approval by the
department must be in writing. The department shall directly
notify a claimant of a department order approving or denying
a claimant's compromigse or lump-sum payment.

{(7) A dispute between a claimant and an insurer
regarding the conversion of biweekly payments into a
lump-sum is considered a dispute, for which a mediator and
the workers' compensation court have jurisdiction to make a

determination. If an insurer and a claimant agree to a
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compromise and release settlement or a lump-sum payment but
the department disapproves the agreement, the parties may
request the workers' compensation c¢ourt to review the
department's decision,

t8¥--An-injured-workeris-sntitiemene-to-~future-—mediead

benefres——-may-—-be—terminated-by-mutuyal-consent-of-the-worker

and——the--insurery--subject-—-to——departmenc--approvai-—--Fhe

department---may-—-not--disappreve--an--agreement——uniess--it

determines-that-the-worker—-has-not--been—-fuiiy-—compensated

for-———+erminating-—the——workeris--right—-ta-—future—-madieal

benefiess"

Section 6. section 39-71-2001, MCA, is amended to read:

®39-71-2081. Rehabilitation benefits. (1) An injured
worker is eligible for rehabilitation benefits if:

{a) the injury results in permanent partial disability
or permanent total disability as defined in 39-71-116;

{b) a physician certifies that the injured worker is
physically unable to work at the job the worker held at the
time of the injury;

{¢) a rehabilitation plan completed by a rehabilitation
provider and designated by the insurer certifies that the
injured worker has reasonable vocational goals and a
reemployment and wage potential with rehabilitation. The
plan must take into consideration the worker's age,

educaticn, training, work history, residual physical
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capacities, and vocational interests.

{@) a rehabilitation plan between the injured worker
and the insurer is filed with the department. If the plan
calls for the expenditure of funds under 39-71-1004, the
department shall authorize the department of social and
rehabilitation services to use the funds.

(2) After filing the rehabilitation plan with the
department, the injured worker is entitled to receive
rebabilitation benefits at the injured worker's temporary
total disability rate. The benefits must be paid for the
period specified in the rehabilitation plan, not to exceed
104 weeks. Rehabilitation benefits must be paid during a
reasonable period, not to exceed 10 weeks, while the worker
is waiting to begin the agreed-upon rehabilitaticn plan.
Rehabilitation benefits must be paid BIWEEKLY while the
worker is satisfactorily completing the agreed-upon

rehabilitation plan AND ARE NOT SUBJECT TO THE LUMP-SUM

PAYMENT PROVISIONS CF 39-71-741.

(3) If the rehabilitation plan provides for job
placement, a vocational rehabilitation provider shall assist
the worker in obtaining other employment and the worker is
entitled to weekly benefits for a periocd not to exceed B
weeks at the worker's temporary total disability rate. If,
after receiving benefits under this subsection, the worker

decides to proceed with a rehabilitation plan, the weeks in
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which benefits were paid under this subsection may not be
credited against the maximum of 104 weeks of rehabilitation
benefits provided in this section.

(4) 1If there is a dispute as to whether an injured
worker can return to the job the worker held at the time of
injury, the insurer shall designate a rehabilitation
provider to evaluate and determine whether the worker can
return to the job held at the time of injury. If it is

determined that he the worker cannot return to the job HELD

AT THE TIME OF INJURY, the worker is entitled to

rehabilitation benefits and services as provided in
subsection (2).

{5} A worker may not receive temporary tot;l or
biweekly permanent partial disability benefits and
rehabilitation benefits during the same period of time.

(6) The rehabilitation provider, as authorized by the
insurer, shall continue to work with and assist the injured
worker until the rehabilitation plan is completed.

t?}1--Upan--receipt-~of--notification--ef-acceptance—of-a

cteim--by--an--insurery--the--department-—-shati--notify——the

cieimant-in-writing-eof petential-benefits—-and--entitiements

PHE-—SERVICES-AND-BENEPIPS-AVAIDABBE pursuant-te 39-71-16147

35-73-39257-39-71-10327-—and--this—-aecebion PHE--VOEAPIONAR

REHABIHIFATION-PROVISIONS-OF-PHE-WORKERSL-COMPENSAPION-AET+

{8)-—Fhe--rehabilitation—-benefita-—-veferred-—to-in-this
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section-are-appiicabie-oniy-with-the—actuai-provisien-ef-the

services—and--may--not—-be--negotiated--as--asapecta-—-of---a

setkiement s

{94—-Rehabititation--benefits—under—this-section-must-be

etected-within-i2-montha-of--the--date——-of——maximum--medicail

improvement-or-they—are-forfeiceds"

Section 7. Section 39-72-303, MCA, is amended to read:
"39-72-303. Which employer liable. {1) Where
compensation is payable for an occupational disease, the
oniy employer liable shati—-be is the employer in whose
employment the employee was last injuriously exposed to the
hazard of suek the disease.

{2) Whent there is more than one insurer and only one

employer at the time the employee was injuriously exposed to

the hazard of the disease, the 1liability rests with the

insurer providing coverage at the earlier of:

(a) the time the occupational disease was first

diagnosed by an—-attending A TREATING physicianz——consuiting

physicimny or medical panel; or

{b) the time the employee knew or should have known

that the condition was the result of an occupational

disease.
£23(3) In the case of pneumoconiosis, any coal mine
operator who has acquired a mine in the state or

substantially all of the assets thereef of a mine from a
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person who was an operator of sueh the mine on or after
December 30, 1969, is liable for and must shall secure the
payment of all benefits which that would have been payable
by that person with respect to miners previcusly employed in
sueh the mine if acquisition had not occurred and that
person had continued to operate sueh the mine, and the prior
operator of =uech the mine shai: is not be relieved of any
liability under this section."
Section-18+---Seeceion-39-F2-7867;-MECA;-is-amended-to-reads
u39-~-32-706--~-AgqravationT-{ti}-if-an-oeccupationai-disease
is-aggravated-by-any-other-disease-or-infirmity--not--itaelf
eompansabie--or--if-disabitity-or-death-from-any-other-ceuse
not---itserf-—--compensabte-——-is---—aggravated;----proiongedr
accelerated;—or-in-any-way-contributed-to-by-an-oceupationai

diseaser-the-compensation and-medical-benefits payabie-under

this--chapter--must--be--reduced--~and--timited--to--such the
propertion-enty-of-the—compensation-that-wenid-be-payabie-t£
che--sceupactenat--disease-—-vere——the--sote——cavae--af-—--the
disabiitty--or--death--as—-sueh--occupationai--disease--as-a
eausative-factor-bears—to-ati-the-causes-cf-such--disabitity
or-deaths
t24--$f--compensation—-is-reduced-a-proportionate-amount
as provided in--subsection--tiy——and--the--worker-—receives
disability~-social-security-benefitay-the-offast-entitienent

granted-—to--the--insurer--pust--be--reduced—-in--the--—same
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proportienate-—-amount—--as—-the——cempensation and--medieal
benefits as--long--as--the--worker--continnes--to-—-reeceive
disabiltity-sociai-security-benefitsct
KEW-SBETI6N:—-Section-1tr~-Requirement-of-state-coverage
for--nonreaident--employerss——+i}-—-Beginning--duiy—-1+-1593;
nonresident-employers-shati--provide-—-werkersl-—-compensation
eoverage~-under—-prapn-Nor-iy-27;-er-3-sry-in-the-aiternativer
shali-deposie-with-the-department-a-nonrefundabie-ameunt——of
money--egquai-—-to—-the--difference--between--the-premium-patd
out-of-state—-by-—the--nenresident--and--the--—premium——-the
nonresident——wonid--pay-in-Montana-if-the-premtum-in—Montana
ts-higher-than-the-out-cf-state—premium-rates
t2)--Beginning-duty—-1;--1993;--a-—nonresident——empiayer
shaii--verify-with-the-departmenty-prior-te-commencing-to-do
business—-in-this-stace;-that—the-——nonresident--emptoyer--has
obtained--workers!i-——-compensation--under--ene~of-this-statce's
coverage-plans-or-shati-deposit-any-money--due-—pursuant-—te
subsection-{1}--The-department-may-monitor—the-nctivitiea—of
a-—-nonreaident--employer—--on--a-regutar-basis-té-ensnre-that
proper-coverage-is—-in-effectr
t3)-—TFhe-department-shaii-deposit——the--money——-coliected
pursuant--to—subaection—+{i3-in-the-uninauvred-empioyerat-fund
provided-£for-in-39-331+-582<
NEW-SEEPION---Section-12--Empieyer——-misconduets-——-Fhe—-

department--shali--fine-an-employer-convicted-under-45-3-568%
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an-amount-equal-to—ten-times-any-amount-that—-the--department
determines-the-emplicoyer-wrongfulily-withheid-in-not-obtaining
workersi-—ecempensation--coverage--or—-in——not--obtaining—the
preper—workersl-compensation-coverager—Fhe—-department--shaii
deposit——-che-money-eoiltested-pursuant-to-this—-section-in-the
gninsured-emplayeral-account-provided-for—-in-39-7:-562+
NEW-SEEPION---Section-B8:--Medicai-panei-for--preexisting—-
condititonss--{tiy--Fhe--department—-shaii--create--a—-tist-of
physicians-to-serve-an-an-industriai-injury--mediecai--panei-
Phe--physicians--must--be--nominated-by-the-board-of-medical
axaminers—-and---must---be---certified---or-—-etigibie———for
certifieation——in—-a-spectatty-retevant-te-the-medicat-issue
to-be-examined-by-the-panel-pursuant-te-this-sectitons
t2y--Ff-a-dispube-—-exiasta——between--a-—citatmant--and--an
enployer---regarding---the---extent-—-of -tiabitiecy-—£or--the
aggravation-of-a-preexisting-conditien-as-the-resuit--of--an
injury-—and--a--setélement--cannct-be-reachedy;-the-foliowing
precedure-must-be-foiiowed:
tay—-FThe-department--shaii--direct-~the--ctaimant—-to-——4a
member-—of--the--medicat--panei--fer--examination-Phe-panel
member-must-be-provided-with-ati-retevant--medicat--recorday
inctuding--the-findings-of-independent-medical-examinations~
Fhe-panei-member-shaii-determine-as-a-percentage-the--amount
of-——apportionmenty---if---anyr---assignabie——-te--any--other

noncompensable--diseasey--conditiony---or~-——infirmity=----Phe
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department--shali--forvard--a--copy--of--the--repert~--to—the
ciaimant-and-emplioyery-FPhe-party-requesting-che——examination
shaii-pay-for-the—cose-of-the-examinations
thy--Bither--parcy-mayy-within-20-days-of-receipt-of-the
report-and-at-the-pareyls-expense;-request-—that-che-claimane
be-examined-by-a-secend-panet-member-to-be-aestected--by——the
departments--—-Fhe--second--panei—-metber—-shaii--conduct-——-an
examination-of-the-ciaimant-and-submit-—a--report--regarding
apportionment-with-respect-to-any-preexisting-condittonz—Fhe
department--shaii--forward--copies—-of-~the--report——-to--the
partiess
te)——if-—a--second--repore--is-requestedy~the-department
shati-appoint-a-third-panei-member——and-—the—-two——repoarting
nembers--to--review--the-—twe--reporta-and-to-issue-a-repert
estabiishing-the-amount-cf-apportionment-to-be——assigned--to
any—-preexisting—-conditienz--FPhe--three—-panei--members-may
consutt-with--the--ciaimantis--ateending--physician--or--any
independent-medicai-examiners
tdy--3f--g--second--examination--ts——not--requesteds;-the
department-shail-issue-its-order-determining-the--percentage
of-~-apportionment—-assigned--to--any-—other--noncompensabie
diseaser-condittony—er-infirmity;-based-on-the-report-of-the
first-examining-panei-memberc-If--a--second--examination——is
requestedy—the-department-shaii-base-its-order-on-the-repert

of——the-three-panei-members:-Phe-report-cf-the-three-members
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is-prima-faeie-evidence-of—-the--matters--contained-—in——the
repoares

NEW SECTION. Section 8. rTemporary partial disability
benefits. (1) 1f, prior to maximum healing, an injured

worker is--mediteaiiy HAS A PHYSICAL RESTRICTION, AS

DETERMINED BY OBJECTIVE MEDICAL FINDINGS, AND IS approved to

return to the--samey A modifieds or alfernative employment
that the worker is able and qualified to perform and the
worker suffers an actual wage loss as a result of a
temporary work restriction, the worker qualifies for
temporary partial disability benefits.

(2) HWeekly compensation benefits for temporary partial
disability must be the difference between the injured
worker's hourty AVERAGE WEEKLY wage received at the time of
the injury, subject to a maximum of 40 hours a week, and the
actual weekly wages earned during the period that the

claimant is temporarily partially disabled, NOT TO EXCEED

THE STATE'S AVERAGE WEEKLY WAGE AT THE TIME OF INJURY.

(3) Temporary partial disability benefits are limited
to a total of 26 weeks of-combined--weekiy--compensation--ar
are———payabie——nntii*—the-—eime—-the——uerker--is--no——ianger
temporariiy-partiatiy-disabieds-whichever-cecura-£firsts

t4}--Fhe-amount-of-temporary-partiai~disabitity-benefits
must-be-based—npen—pnyroi}-reeerda-pzevided-by—the-—empieyer

and——caicuiuted«-on—a—biwéekiy-ba:is:hwhe-combiaed—wngea-and
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compensation-benefits-may-not-exceed-—-the--workeris-—-average
weekiy-wage-at—the-time-of-injury.

{(4) A WORKER REQUALIFIES FOR TEMPORARY TOTAL DISABILITY

BENEFITS IP THE MODIFIED POSITION IS NO LONGER AVAILABLE TO

THE WORKER AND THE WORKER CONTINUES TQ BE TEMPORARILY

TOTALLY DISABLED AS DEFINED IN 39-71-116.

(S) Temporary partial disability may not be considered
an element of permanent partial disability and may not be
credited against any permanent impairment or any permanent
partial disability award or settlement achieved after the
injured worker reaches maximum healing.

NEW-SEEPION-~—Seetion—157-—Reporting-——new-eapicyeeas-Any
employer-operating-—in--this—-state--shati--report—--any--new
empioyees---hired--to—-work--in--this-—-state--and--the--work
ciassification-of-those-empioyees-to-the-empioyeris—-insurer
and—-the--department--within-?2-hours—-of-the-first-reguiarty
scheduted-payday-after-hiring-the-empioyees

Section 9. section 39-71-2101, MCA, is amended to read:

®39-71-2101. General requirements for electing coverage
under plan. (1) An employer may elect to be bound by
compensaticn plan No. 1 upon furnishing satisfactory proof
to the department and the Montana self-insurers guaranty
fund of his solvency and financial ability to pay the
compensation and benefits provided for in this chapter

provided-for and to discharge all liabilities whieh that are
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reasonably 1likely to be incurred by-him during the fiscal
year for which sueh the election is effective. and The
employer may, by order of the department and with the
concurrence of the guaranty fund, make such the payments
directly to his employees as they may become entitled to
receive payments under the terms and conditions of this
chapter.

{2} Employers who comply with the provisions of this

chapter and who are participating in collectively bargained,

jointly administered Taft-Hartley trust funds are eligible

to provide self-insured workers' compensation benefits for

their employees."”

NEW-SBEPIONs——Section—17:-—Repeaters-Section--33-71-4627
MEA7-is—-repeateds

NEW SECTION. SECTION 10. WORKERS' COMPENSATION  AND

EMPLOYERS' LIABILITY INSURANCE -- OPTIONAL DEDUCTIBLES. (1)

AN INSURER 1SSUING & WORKERS' COMPENSATION OR AM EMPLOYER'S

LIABILITY INSURANCE POLICY MAY OFFER TO THE POLICYHOLDER, AS

PART OF THE POLICY OR BY ENDORSEMENT, OPTIONAL DEDUCTIBLES

FOR BENEFITS PAYABLE UNDER THE POLICY CONSISTENT WITH THE

STANDARDS CONTAINED IN SUBSECTION (3]).

{2) A RATING ORGANIZATION MAY DEVELOP AND FILE A

DEDUCTIBLE PLAN OR PLANS ON BEHALF OF ITS MEMBERS CONSISTENT

WITH THE STANDARDS CONTAINED IN SUBSECTION (3).

(3) THE COMMISSIONER OF INSURANCE SHALL APPROVE A
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DEDUCTIBLE PLAN THAT IS 1IN ACCORDANCE WITH THE FOLLOWING

STANDARDS :

{A) CLAIMANTS' RIGHTS ARE PROPERLY PROTECTED AND

CLAIMANTS' BENEFITS ARE PAID WITHOUT REGARD TO THE

DEDUCTIBLE.

{B) PREMIUM REDUCTIONS REFLECT THE TYPE AND LEVEL OF

THE DEDUCTIBLE, CONSISTENT WITH ACCEPTEL ACTUARIAL

STANDARDS.

(C) PREMIUM REDUCTIONS FOR DEDUCTIBLES ARE DETERMINED

BEFORE APPLICATIONHOF ANY EXPERIENCE MODIFICATION, PREMIUM

SURCHARGE, OR PREMIUM DISCOUNT,

{D} RECOGNITION 18 GIVEN TO POLICYHOLDER

CHARACTERISTICS, INCLUDING BUT NOT LIMITED TO SIZE,

FINANCIAL CAPABILITIES, NATURE OF ACTIVITIES, AND NUMBER OF

EMPLOYEES.

(E) THE POLICYHOLDER IS LIABLE TO THE INSURER FOR THE

DEDUCTIBLE AMOUNT IN REGARD TO BENEFITS PAID FOR COMPENSABLE

CLAIMS.

(F) THE INSURER PAYS ALL OF THE DEDUCTIBLE AMOUNT

APPLICABLE TO A COMPENSABLE CLAIM TQ THE PERSON OR PROVIDER

ENTITLED TQ BENEFITS AND THEN SEEKS REIMBURSEMENT FROM THE

POLICYBOLDER FOR THE APPLICABLE DEDUCTIBLE AMOUNT.

(G) FAILURE BY THE POLICYHOLDER TO REIMBURSE DEDUCTIBLE

AMOUNTS TO THE INSURER IS TREATED UNDER THE POLICY AS

NONPAYMENT OF PREMIUM.
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{H) LOSSES SUBJECT TC THE DEDUCTIBLE MUST BE REPORTED

AND RECORDED AS LOSSES FOR PURPOSES OF RATEMAKING AND

APPLICATION OF THE EXPERIENCE RATING PLAN ON THE SAME BASIS

AS LOSSES UNDER POLICIES PROVIDING FIRST DOLLAR COVERAGE.

{4) THE STATE COMPENSATION MUTUAL INSURANCE FUND, PLAN

NO. 3, MAY ADOPT THE PLAN FILED BY THE RATING ORGANIZATION

OR ADOPT AN OPTIONAL DEDUCTIBLE PLAN THAT MEETS THE

REQUIREMENTS OF THIS SECTION.

{5) FOR PURPOSES OF 39-71-201, LIABILITY FOR

ASSESSMENTS MUST BE ASCERTAINED BASED ON PREMIUMS COLLECTED,

IN THE CASE OF POLICIES WRITTEN UNDER PLAN NO. 2, OR ON THE

ASSESSMENT LEVIED, IN THE CASE OF POLICIES WRITTEN UNDER

PLAN NO. 3, FOR WHICH THE POLICYHOLDER WOULD HAVE BEEN

OBLIGATED WITHOUT THE DEDUCTIBLE. FOR ALL OTHER TAXES AND

ASSESSMENTS BASED ON PREMIUM, THE AMOUNT OF PREMIUM OR

ASSESSMENT MUST BE DETERMINED AFTER APPLICATION OF THE

DEDUCTIBLE.

SECTION 11, secTioN 39-71-316, MCA, IS AMENDED TO READ:;

"39-71-316. PFiling true claim -- obtaining benefits
through deception or other fraudulent means. (1) A person
filing a claim under this chapter or chapter 72 of this
title, by signing the claim, affirms the information filed
is true and correct to the best of that person's knowledge.

(2) A person who obtains or assists in obtaining

benefits to which the person is not entitled under this
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chapter or chapter 72 of this title may be guilty of theEt
under 45-6-301. A county attorney may initiate criminal
proceedings against the person.

{3) A person licensed under the provisions of Title 37

is_subject to suspension, revocation, or denial of a license

if the person knowingly claims or assists in the claiming of

benefits in viclation of the provisions of chapter 72 ot
this chapter."

SECTION 12. SeCTION 37-1-131, MCA, IS AMENDED TO READ:

®37-1-131. Duties of boards. Each board within the
department shall:

(1) =set and enforce standards and rules governing the
licensing, certification, registration, and conduct aof the
menmbers of the particular profession or occupation within
its jurisdiction;

(2) sit in judgment in hearings for the suspension,
revocation, or denial of a license of an actual or potential
member of the particular profession or occupation within its
juzisdiction. The hearings shall be conducted by legal
counsel when required under 37-1-121(1).

{3) suspend, revoke, or deny a license of a person who

the board determines, after a hearing as provided in

subBection (2), is guilty of knowingly defrauding, abusing,

or aiding in the defrauding or abusing of the warkers'®

compensation system in viclation of the provisions of Title
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39, chapter 71 or 72;

+3¥(4) pay to the department its pro rata share of the
assessed costs of the department under 37-1-101(6);

t4¥(5) consult with the department before the board
initiates a program expansion, under existing legislation,
to determine if the board has adequate money and
appropriation authority to fully pay all costs associated
with the proposed program expansion. The board may not
expand a program if the board does not have adequate money

and appropriation authority available."

SECTION 13. SECTION 37-3-322, MCA, IS AMENDED TO READ:

®"37-3-322. UOnprofessional conduct. As used in this
chapter, "unprofessional conduct* means:

(1) resorting to fraud, misrepresentation, or deception
in applying for or in securing a license or 1in taking the
examination provided for in this chapter;

(2) performing abortien contrary te law;

(3) obtaining a fee or other compensation, either
directly or indirectly, by the misrepresentation that a
manifestly incurable disease, injury, or condition of a
person can be cured;

(4) employing abusive billing practices;

{5) directly or indirectly giving or receiving a fee,
commission, rebate, or other compensation for professional

services not actually rendered, This prohibition does not
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preclude the legal functioning of lawful professional
partnerships, corporations, or associations.

(6) willful disobedience of the rules of the board;

(7) conviction of an offense involving moral turpitude
or conviction of a felony involving moral turpitude, and the
judgment of the conviction, unless pending on appeal, is
conclugive evidence of unprofessiconal conduct;

(B) commisgion of an act of sexual abuse, misconduct,
or exploitation related to the 1licensee's practice of
medicine;

(9) administering, dispensing, or prescribing a
narcotic or hallucinatory drug, as defined by the federal
food and drug administration or successors, otherwise than
in the course of legitimate or reputable professional
practice;

{10) conviction or violation of a federal or state law
regulating the possession, distribution, or use of a
narcotic or hallucinatory drug, as defined by the federal
food and drug administration, and the judgment of
conviction, unless pending on appeal, is conclusive evidence
of unprofessional conduct;

{11) habitual intemperance or excessive use of narcotic
drugs, alcoheol, or any other drug or substance to the extent
that the use impairs the user physically or mentally;

{12} conduct unbecoming a person licensed to practice
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medicine or detrimental to the best interests of the public
ag defined by rule of the board;

{13) conduct 1likely to deceive, defraud, or harm the
public;

{14) making a false or misleading statement regarding
the 1licensee's skill or the effectiveness or value cf the
medicine, treatment, or remedy prescribed by the licensee or
at the licensee's direction in the treatment of a disease or
other condition of the body or mind:

{15) resorting to fraud, misrepresentation, or deception
in the examination or treatment of a person or in billing or
reporting to a persgon, company , ingtitution, or

organization, including fraud, misrepresentation, or

deception with regard to a claim for benefits under Title

39, chapter 71 or 72;

{16) use of a false, fraudulent, or deceptive statement
in any document connected with the practice of medicine;

(17) practicing medicine under a false or assumed name;

{18) testifying in court on a contingency basis;

{19) conspiring to misrepresent or willfully
misrepresenting medical conditions improperly to increase or
decrease a settlement, award, verdict, or judgment;

(20) aiding or abetting in the practice of medicine by a
person not licensed to practice medicine or a person whose

license to practice medicine is suspended;
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{21) allowing another person or organization to use the
licensee's license to practice medicine;

{22) malpractice or negligent practice;

(23) except as provided in this subsection, practicing
medicine as the partner, agent, or employee of or in joint
venture with a person who does not hold a license to
practice medicine within this state; however, this does not
prohibit:

(a) the incorporation of an individual licensee or
group of licensees as a professional service corporation
under Title 35, chapter 4;

(b) a aingle consultation with or a single treatment by
a person or persons licensed to practice medicine and
surgery in another state or territory of the United States
or foreign country; or

(c) practicing medicine as the partner, agent, or
employee of or in joint venture with a hospital, medical
asaistance_facility, or other licensed health care provider.
However:

{i) the partnership, agency, employment, or joint
venture must be evidenced by a written agreement containing
language to the effect that the relationship created by the
agreement may not affect the exercise of the physician's
independent judgment in the practice of medicine;

{(il) the physician's independent judgment in the
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practice of medicine must in fact be unaffected by the
relationship; and

{iii) the physician may not be reguired to refer any
patient to a particular provider or supplier or take any
other action the physician determines not to be in the
patient's best interest.

{24) willfully or negligently violating the
confidentiality between physician and patient, except as
regquired by law;

(25) failing to report to the board any adverse
judgment, settlement, or award arising £rom a medical
liability claim related to acts or conduct similar to acts
or conduct that would constitute grounds for action as
defined in this section;

{26) failing to transfer pertinent and necessary medical
records to another physician when requested to do so by the
subject patient or by the patient's legally designated
reprgsentatlve;

{27) failing to furnish to  the board or its
investigators or representatives information legally
requested by the board;

(28) failing to cooperate with a lawful investigation
conducted by the board;

{29) violating or attempting to violate, directly or

indirectly, or assisting in or abetting the violation of or
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conspiring to violate parts 1 through 3 of this chapter or
the rules authorized by them;

(30) baving been subject to disciplinary action of
ancther state or Jjurisdiction against a license or other
authorization to practice medicine, based upon acts or
conduct by the licensee similar to acts or conduct that
would constitute grounds for action as defined in this
section. A certified copy of the record of the action taken
by the other state or Jurisdiction is evidence of
unérofessional conduct.

(31) any other act, whether specifically enumerated or

not, which, in fact, conatitutes unprofessional conduct."

SECTION 14. SECTION 37-56-310, MCA, IS AMENDED TO READ:

“37-6-310. Onprofessional conduct. As used in this
chapter, "unprcfessional conduct" means:

(1) resorting to fraud, misrepresentation, or deception
in applying for or in securing a license or in taking the
examination provided for in this chapter;

(2) obtaining a fee or other compensation, either
directly or indirectly, by the misreprezentation that a
manifestly incurable disease, injury, or condition of a
person can be cured;

{3) willful disobedience of the rules of the board;

(4) final conviction of an cffense involving moral

turpitude;
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(5) administering, dispensing, or prescribing a
narcotic or hallucinatory drug, as defined by the federal
food and drug administration or successors, otherwise than
in the course of legitimate or reputable professional
practice;

(6) final conviction of a violation of a federal or
state law regulating the possession, distribution, or use of
a narcotic cor hallucinatory drug, as defined by the federal
food and drug administration;

{(7) bhabitual intemperance or excessive use of narcotic
drugs, alcohol, or any other drug or substance to the extent
that the use impairs the user physically or mentally;

(8) conduct unbecoming a person licensed to practice
podiatry or detrimental to the best interest of the public;

{9) resorting to fraud, misrepresentation, or deception
in the examination or treatment of a person or in billing or
reporting to a person, company , institution, or

organization, including fraud, misrepresentation, or

deception with regard to a claim for benefits under Title

39, chapter 71 or 72;

(10) testifying in court on a contingency basis;

(11) conspiring to misrepresent or willfully
misrepresenting medical conditions to increase or decrease a
settlement, award, verdict, or judgment;

(12) aiding or abetting in the practice of medicine a
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person not licensed to practice medicine or a person whose
licenge to practice medicine is suspended;

(13) gross malpractice or negligent practice;

(14) practicing podiatry as the partner, agent, or
employee of or in joint venture with a person who does not
hold a 1license to practice podiatry within this state;
however, this does not prohibit the incorporation of an
individual 1licensee or group of licensees as a professional
service corporation under Title 35, chapter 4, nor does this
apply to a single consultation with or a single treatment by
a person Oor persons licensed to practice podiatry in another
state or territory of the United States or foreign country;

{15) violating or attempting to violate, directly or
indirectly, or assisting in or abetting the violation of or
conspiring to violate parts 1 through 3 of this chapter or
the rules authorized by parta 1 through 3; or

(16) any other act, whether specifically enumerated or

not, which in fact constitutes unprofessional conduct.”

SECTION 15. SECTION 37-10-311, MCA, IS AMENDED TOQ READ:

*37-10-311. Revocation -- umnprofessional conduct. (1)
The board may revoke a certificate of registration for:

{a) physical or mental incompetence;

{b) gross malpractice or repeated malpractice;

(¢) a violation of any of the provisions of this

chapter or rules or orders of the board; or
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{d) unprofessional conduct.

{2) Unprofessional conduct includes:

{a} obtaining a fee by fraud or misrepresentation;

{b) employing, directly or indirectly, a suspended or
unlicensed optometrist to perform work covered by this
chapter;

{¢) directly or indirectly accepting employment to
practice optometry £from a person not having a valid
certificate of registration as an optometrist or accepting
employment to practice optometry for or from a company Or
corperation;

(d) permitting another to use his the optometrist's

certificate of registration;

(e) soliciting or sending a solicitor from house to
house:

() treatment or advice in which untruthful or
improbable statements are made;

{g) professing to cure nopocular disease;

(h) advertising in which ambiguous or misleading
statements are made; er

{i) the use in advertising of the expression "eye
specialist™ or "specialist on eyes" in connection with the
name of an optometrist. Thia chapter does not prohibit
legitimate or truthful advertising by a registered

optometrist; or
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{j) resorting to fraud, misrepresentation, or deception

in the examination or treatment of a personm or in billing or

reporting to a person, company, institution, or

organization, including fraud, misrepresentation, or a claim

for benefits under Title 39, chapter 71 or 72.

{3) Before a certificate is revoked, the holder shall
be given a notice and an opportunity for a hearing.

(4) Any optometrist convicted a second time for
violation of the provisions of this chapter or whose
certificate of registraticn or examination has been revoked
a second time shall not be permitted to practice optometry

in this atate."

SECTION 16. SECTION 37-12-321, MCA, IS AMENDED TO READ:

®37-12-321. Unprofessional conduct. As wused in this
chapter, “"unprofessional conduct" means:

{1) resorting to fraud, misrepresentation, or deception
in applying for or securing a 1license or in taking the
examination provided for in this chapter;

(2) obtaining any form of- compensation, directly or
indirectly, by the misrepresentation that a manifestly
incurable disease, .injury, or condition can be cured;

{3) practicing chiropractic under a false or assumed
name or impersonating another practitioner of 1like or
different name;

(4) knowingly disobeying a rule of the board;
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(5) conviction of a criminal offense involving moral
turpitude. A certified copy of the judgment of conviction is
conclusive evidence of the conviction. This subsection is
subject to chapter 1, part 2, of this title.

(6) habitual intemperance or excegsive use of narcotic
drugs, alcohol, or any other substance to the extent that
such use impairs the user's physical or mental professional
capability;

(7) administering, dispensing, or prescribing a
narcotic or hallucinatory drug, as defined by the federal
food and drug administration or successors:

(8) resorting to fraud, misrepresentation, or deception
in the examination or treatment of a person or in billing or
reporting to a person, company, institution, or

organization, including fraud, misrepresentation, or

deception with regard to a claim for benefits under Title

39, chapter 71 or 72;

(9) testifying in court on a contingency basis;

(10) conspiring to misrepresent or knowingly
misrepresenting physical conditions in order to increase or
decrease a settlement or award;

{11) aiding or abetting in the practice of chiropractic

a person not licensed to practice chiropractic or a person

whose license is suspended;

{12) practicing chiropractic as the partner, agent, or
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employee of or in joint venture with a ﬁerson not 1licensed
to practice chiropractic in this state. However, this does
not prohibit incorporation as a professional service
corporation under Title 35, chapter 4, or prevent a single
consultation with or a single treatment by a person licensed
to practice chiropractic in another state or territory of
the United States or a foreign country.

(13) violating, attempting or conspiring to violate, or
aiding or abetting in the violation of thia chapter or the
rules adopted under it; or

(14) conduct unbecoming a person licensed to practice
chiropractic or detrimental to the best interests af the
public.™

SECTION 17. SECTION_37-14-321, MCA, IS AMENDED TO READ:

"37-14-321. Revocation or suspension of license or
permit. A license or permit may be suspended for a fixed
period or may be revoked, or such technoleogist or technician
may be censured, reprimanded, or otherwise disciplined as
determined by the board if, after a hearing before the
board, it is determined that the radiclogic technologist or
limited permit technician:

(1) is guilty of fraud or deceit in activities as a
radiologic technolegist or limited permit technician or has
been guilty of any fraud or deceit in procuring the license

or permit;
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(2) has been convicted in a court of competent

jurisdiction of a crime involving moral turpitude;

(3) is an habitual drunkard or is addicted to the use

of narcotics or other drugs having a similar effect

not mentally competent;

or is

(4) is guilty of unethical or unprofessional conduct,

as defined by rules promulgated by the board, including

fraud, misrepresentation, or deception with regard to a

claim for benefits under Title 39, chapter 71 or 72,

or has

been guilty of incompetence or negligence in his activities

as a radiologic technologist or limited permit technician;

{5) has continued to perform as a radiologic

technologist or limited permit technician without obtaining

a license or permit or renewal as required by this chapter.”

NEwW SECTION. SECTION 18. PRrROHIBITED ACTIONS

PENALTY. (1) THE FOLLOWING ACTIONS BY A MEDICAL PROVIDER

CONSTITUTE VIOLATIONS AND ARE SUBJECT TO THE PENALTY IN

SUBSECTION ¢3% (2):

{A) FAILING TO DOCUMENT, UNDER OATH, THE PROVISION OF

THE _SERVICES OR TREATMENT FOR WHICH COMPENSATICN IS CLAIMED

UNDER CHAPTER 72 OR THIS CHAPTER; OR

(B) REFERRING A WORKER FOR TREATMENT OR DTAGNOSIS OF AN

INJURY OR ILLNESS THAT IS COMPENSABLE UNDER CHAPTER

72 OR

THIS CHAPTER TO A FACILITY OWNED WHOLLY OR IN PART BY THE

PROVIDER, UNLESS THE PROVIDER INFORMS THE WORKER OF THE
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OWNERSHIP INTEREST AND PROVIDES THE NAME AND ADDRESS OF

ALTERNATE FACILITIES, IF ANY EXIST.

t2)—-A-PERSON-LiCENSED-PO-PRACTIER-EAW-IN-MONEARA--OR-—-A

MEBIEAL--EARB-PROVIDER-WHG-APVERTPISES-SERVIEES-OR-PAECibIFIRS

WIPH-PHE-INPBNPION-PHAP--A--WORKER--HSB--PHOSE--SERVIEHS--OR

PACIEIPIHI-—-WIFH--REBGARD——P0--AN-—-INJER¥--OR-IELENESS-PHA®-¥S

COMPENSABEE-UNPER-CHAPTER-72-OR—PHIS-CHAPPER-AND--WHO—-FA¥hS

FO-——ANNOUNEE-——IN-—-FHE-ADVERTISEMENF-PHA? -PILING—A-PRAUBULENTP

EEAIM-F5-PHEFE;-AS-PROVIBER-IN-39-71-3167-15-SUBJHEF-FE—-FHR

PENALPY-EN-SUDSEEPION-{13}+

£33(2) A PERSON WHO VIOLATES THIS SECTION MAY BE

ASSESSED A PENALTY OF NOT LESS THAN $200 OR MORE THAN $S00

FOR_EACH OFFENSE. THE DEPARTMENT SHALL ASSESS AND COLLECT

THE PENALTY.

NEWw SECTION. SECTION 19. NO LIABILITY FOR REPORTING

VIOLATION. A PERSON, INCLUDING BUT NOT LIMITED TO AN INSURER

OR AN EMPLOYER, MAY NOT BE HELD LIABLE FOR CIVIL DAMAGES AS

A RESULT OF REPORTING IN GOOD FAITH INFORMATION THAT THE

PERSON BELIEVES PROVES A VIOLATION OF THE PROVISIONS OF

CHAPTER 72 OR TEIS CHAPTER.

SECTION 20. SECTION 39-71-736, MCA, IS AMENDED TO READ:

“39-71-736. Compensation -- from what date paid.
{1) (a) No compensation may be paid for the first 48 hours
or 6 days' loss of wages, whichever 1is 1less, that the

claimant is totally disabled and unable to work due to an
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injury. A claimant is eligible for compensation starting
with the 7th day.

{(b) However, separate benefits of medical and hospital
gervices must be furnished from the date of injury.

{2) For the purpose of this section, except as provided

in subsection {3), an injured worker is not considered to be

entitled to compensation benefits if the worker is receiving
sick leave benefits, except that each day for which the
worker elects to receive sick leave counts 1 day toward the
6-day waiting period.

(3) Augmentation of temporary total disability benefits

with sick leave by an employer pursuant to a collective

bargaining agreement may not disqualify a worker from

receiving temporary total Qdisability benefits.

-{4) Receipt of vacation leave by an injured worker may

not affect the worker's eligibility for temporary total

disability benefits."

SECTION 21. SRCTION 39-71-2315, MCA, IS AMENDED TO

READ:
"39-71-2315. Management of state Ffund -- powers and
duties of the board -- business plan required. (1) The

management and control of the state fund is vested solely in

the board.
{2) The board is veated with full power, authority, and

jurisdiction over the state fund. The board may perform all
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acts necessary or convenient in the exercise of any power,
authority, or jurisdiction over the state fund, either in
the administration of the state fund or in connection with
the insurance business to be carried on under the provisions
of this part, as fully and completely as the governing body
of a private mutual insurance carrier, in order to fulfill
the objectives and intent of this part. Bonds may not be
issued by the board, the state £fund, or the executive
director.

(3) The board shall adopt a business plan no later than

June 30 for the next fiscal year. At a minimum, the plan

must include:

{a) specific goals for the fiscal vear for financial

performance. The standard for measurement of finascial

performances must include an evaluation of premium to

surplus.

{b) specific goals for the fiscal year for operating

performance. Goals must include but not be limited to

specific performance standards for staff in the area of

senicr management, underwriting, and claims administration.

Goals must, in general, maximize efficiency, economy, and

equity as allowed by law,

{4) The business plan must be available upon request to

the general public for a fee not to exceed the actual cost

of publication., However, performance goals relating to a
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specific employment position are confidential and not

available to the public.

(5) No sconer than July 1 or later than October 31, the

board shall convene a public meeting to review the

performance of the state fund, using the business plan for

comparison of all the established goals and targets. The

board shall publish, by November 30 of each year, a report

of the state fund's actual performance as compared te the

business plan.”

NEW SECTION. SECTION 22. DEFINITIONS. AS USED IN

[SECTION 23], THE FOLLOWING DEFINITIONS APPLY:

{1} “BUSINESS ENTITY" MEANS A BUSINESS ENTERPRISE OWNED

BY A SINGLE PERSON, CORPORATION, ORGANIZATION, BUSINESS

TRUST, TRUST, PARTNERSHIP, JOINT VENTURE, ASSOCIATION, OR

OTHER BUSINESS ENTITY.

{2) “GROUP" MEANS TWG OR MORE BUSINESS ENTITIES THAT

JOIN TOGETHER WITHE THE APPROVAL OF THE DEPARTMENT TO

PURCHASE INDIVIDUAL WORKERS' COMPENSATION INSURANCE POLICIES

COVERING EACH BUSINESS ENTITY THAT IS PART OF A GROUP.

NEW SECTION. SECTION 23. GROUP PURCHASE OF WORKERS'

COMPENSATION INSURANCE. (1) ON RECEIVING APPROVAL OF THE

DEPARTMENT, TWO OR MORE BUSINESS ENTITIES MAY JOIN TQGETHER

TO FORM A GROUP TCQ PURCHASE INDIVIDUAL WORKERS' COMPENSATION

INSURANCE POLICIES COVERING EACH MEMBER OF THE GROUP.

{(2) T BE ELIGIBLE TO JOIN A GROUP, THE DEFARTMENT
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SHALL DETERMINE THAT A BUSINESS ENTITY IS ENGAGED IN A

BUSINESS PURSUIT TBAT 1S THE SAME AS OR SIMILAR TO THE

BUSINESS PURSUITS OF THE OTHER ENTITIES PARTICIPATING IN THE

GROUP.

(3) THE DEPARTMENT SHALL ESTABLISHE A CERTIFICATION

PROGRAM FOR GROUPS ORGANIZED UNDER THIS SECTION AND SHALL

ISSUE TO ELIGIBLE BUSINESS ENTITIES CERTIFICATES OF APPROVAL

THAT AUTHORIZE FORMATION AND MAINTENANCE OF A GROUP.

{4) THE DEPARTMENT BY RULE SHALL ADOPT FORMS, CRITERIA,

AND ‘PROCEDURES FOR TEE ISSUANCE OF CERTIFICATES OF APPROVAL

TO GROUPS UNDER THIS SECTION.

{5) A GROUP CERTIFIED UNDER THIS SECTION MAY PURCHASE

INDIVIDUAL WORKERS' COMPENSATION INSURANCE POLICIES COVERING

EACH MEMBER OF THE GRQUP__FROM ANY INSURER AUTHORIZED TO

WRITE WORKERS' CCOMPENSATION INSURANCE IN THIS STATE. UNDER

AN INDIVIDUAL POLICY, THE GROUP IS ENTITLED TC A PREMIUM OR

VOLUME DISCOUNT THAT WOULD BE APPLICABLE TO A POLICY OF THE

COMBINED PREMIUM AMOUNT OF THE INDIVIDUAL POLICIES.

{6) A GROOUP SHALL APPORTION ANY DISCOUNT OR

POLICYHOLDER DIVIDEND RECEIVED ON WORKERS' COMPENSATION

INSURANCE COVERAGE AMONG THE MEMBERS OF THE GROQUP ACCORDING

TO A FORMULA ADOPTED IN THE PLAN OF QOPERATION FOR THE GROUP.

{7) A GROUP SHALL ADQOPT A PLAN OF OPERATION THAT MUST

INCLUDE THE COMPOSITION AND SELECTION OF A GOVERNING BOARD,

THE METHODS FOR ADMINISTERING THE GROUP, AND GUIDELINES FOR
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THE WORKERS' COMPENSATION INSURANCE COVERAGE OBTAINED BY THE

GROUP, INCLUDING THE PAYMENT OF PREMIUMS, THE DISTRIBUTION

OF DISCOUNTS, AND THE METHOD FOR PROVIDING RISK MANAGEMENT.

A GROUP SHALL FILE A COPY OF ITS PLAN OF OPERATION WITH THE

DEPARTMENT.

SECTION 24. SECTION 39-71-407, MCA, IS AMENDED TO READ:

"39-71-407. Liability of insurers -- limitations --
apportionment, (1) Every insurer is liable for the payment
of compensation, in the manner and to the extent hereinafter

provided in this section, to an employee of an employer it

insures who receives an injury arising out of and in the
course of his employment or, in the case of his death from
sach the injury, to his the employee's beneficiaries, if
any.

(2) (a) An insurer is liable for an injury as defined
in 39-71-119 if the claimant establishes it is more probable
than not that:

(i) a claimed injury has occurred; or

(ii) a claimed injury aggravated a preexisting
condition.

(b) Proof that it was medically possible that a claimed
injury occurred or that seeh the claimed injury aggravated a
preexisting condition is not sufficient to establish
liability.

(3) An employee who suffers an injury or dies while
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traveling is not covered by this chapter unless:

(a) (i) the employer furnishes the transportation or
the employee receives reimbursement from the employer for
costs of travel, gas, o©il, or lodging as a part of the
employee's benefits or employment agreement; and

(ii} the travel is necessitated by and on behalf of the
employer as an integral part or condition of the employment;
or

(b) the travel is required by the employer as part of
the employee’'s job duties.

(4) An employee is not eligible for benefits otherwise
payable under this chapter if the employee's use of alcohol
or drugs not prescribed by a physician is the sole and
exclusive cause of the injury or death. However, if the
employer had knowledge of and failed to attempt to stop the
employee's use of alcohol or drugs, this subsection does not
apply.

(5) If a claimant who has reached maximum healing
suffers a subsequent nonwork-related injury to the same part
of the body, the workers' compensation insurer is not liable
for any compensation or medical benefits caused by the
subsequent nonwork-related injury.

{6) If an injury, as defined in 39-71-119, occurs that

involves an aggravation of a preexigting condition, the

permanent total, permanent partial, and medical benefits
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payable under this chapter after a worker reaches maximum

healing must be apportioned between the insurer or insurers

who are liable for coverage for the preexisting condition

and the insurers who are liable for coverage for the

aggravation injury. The insurer for the injury is

responsible only for the portion attributable to the

aggravation injury.

{(7) If a workers’ compensation insurer had a

compensable claim for the preexisting condition, the insurer

remains liable for the portion attributable to that insurer

for permanent total, permanent partial, and medical

benefits.”

SECTION 25. SECTION 39-72-706, MCA, IS AMENDED TO READ:

"39-72-706. Aggravation -- apportionment. (1) If an

occupational disease is aggravated by any other disease or
infirmity not itself compensable or if disability or death
from any other cause not itself compensable is aggravated,
prolonged, accelerated, or in any way contributed to by an
occupational disease, the compensation payable under this
chapter must be redueed-and-limited-to-such-proportion-onty
of-—-the—-compensation--that--woutd-——-be-—-payabie---:f---the
cccupationat--disease--were-the-scte-cause-of-the-disabiitey
or-death-as-such-occupationai-disease-as-a-causative--£factor
beara--to--atit--the--causes—-of--such--disabttity--or—-death

apportioned between the preexisting condition and the
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liability attributable to the occupational disease after the

worker reaches maximum healing.

{2y If a workers' compensation insurer had a

compensable claim for the preexisting condition, the insurer

remains liable for the portion attributable to that insurer

for benefits paid.

+2¥(3) If compensation is reduced--a---proportionate
emount apportioned as provided in subsection (1) and the
worker receives disability social security benefits, the
offset entitlement granted to the insurer must be reduced
apportioned in the same proportionate amount as the
compensation as 1long as the worker continues to receive

disability social security benefits.™

SECTION 26. SECTION 39-72-707, MCA, IS AMENDED TO READ:

"39-72-707. Silicosis with complications. In cases of
disability or death from silicosis complicated with
tuberculosis of the lungs, compensation shai must be
payable as for disability or death from an uncomplicated
silicosis, In case of disability or death from silicosis
when complicated with any disease not compensable under this
chapter and other than pulmonary tuberculosié, compensation

shaiti---be--reduced must be apportioned as provided in
39-72-706."

SECTION 27. SECTION 39-71-606, MCA, IS AMENDED TO READ:

"39-71-606. Insurer to accept or deny claim within

-54- HB 622



[- T R T S I

R |

10
11
12
13
14
15
16

17

18
19
20
21
22
23
24

25

HB 0622/01

thirty days of receipt -- notice of denial — notice to
employer. {1) Every insurer under any plan for the payment
of workers' compensation benefits shall, within 30 days of
receipt of a claim for compensation, either accept or deny
the claim, and if denied shall inform the claimant and the
department in writing of such denial.

{2) The department shall make available to insurers for

distribution to claimants sufficient copies of a document

describing current benefits and entitlement available under

Title 39, chapter 71. Upon receipt of a claim, each insurer

shall promptly notify the claimant in writing of potential

benefits and entitlement available by providing the claimant

a copy of the document prepared by the department,

{3) Upon the request of an employer it Jinsures, an
insurer shall notify the employer of all compensation
benefits that are ongoing and are being charged against that
employer’s account."”

NEW SECTION. Section 28. codification instruction. (1)
{Sectiona—-11y-127-and—i54-are-intended-to-be-cedified-as-an
integrai-part-of-Pitie-397--chapter--3iy--part--3;-—and--the
provisionas-—of-~Fitte--397--chapter——Fiy—-part--3y-—appiy-te
fsectiona-3iy-i2y-and-154+

t2y--{Sections--13-—and--143 {SBETIEGNI--6--ANB--9} are
[SECTION 8} IS intended to be codified as an integral part

of Title 39, chapter 71, part 7, and the provisions of Title

=55~ HB 622

o

w0 o~

10
11
12
13
14
15
16
17
18
19
20

21

HB 0622/03

39, chapter 71, part 7, apply to fsectiens-i3-and-i4i-s
+SEEPEIONS-B-ANB-94 [SECTION 8].

{2) (SECTION %% 10] IS INTENDED TO BE CODIFIED AS AN

INTEGRAL PART OF TITLE 39, CHAPTER 71, PART 4, AND THE

PROVISIONS OF TITLE 39, CHAPTER 71, PART 4, APPLY TO

[SECTION % 10].

{3) [SECTIONS 315--ANB-26 18 AND 19] ARE INTENDED TO BE

CODIFIED AS AN INTEGRAL PART OF TITLE 39, CHAPTER 71, AND

THE PROVISIONS OF TITLE 39, CHAPTER 71, APPLY TQO [SECTIONS

19-ANB-26 18 AND 19].

{4) [SECTIONS 22 AND 23] ARE INTENDED TO BE CODIFIED AS

AN INTEGRAL PART OF TITLE 319, CHAPTER 71, AND THE PROVISIONS

OF TITLE 39, CHAPTER 71, APPLY TO [SECTIONS 22 AND 23].

NEW SEcTION. SECTION 29. SEVERABILITY. IF A PART OF

[THIS ACT] IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE

FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS

ACT] IS INVALID IN ONE OR MORE OF 1TS APPLICATIONS, THE PART

REMAINS IN FEFFECT IN ALL VALID APPLICATIONS THAT ARE

SEVERABLE FROM THE INVALID APPLICATIONS.

NEW SECTION. SECTION 30. EFFECTIVE DATE. [THIS ACT] I

EFFECTIVE JULY 1, 1993.

-End-

-56— HB 622



53rd Legislature

P R . S T I Y R

(=)
o

11
12
13
14
15
16
17
13
19
20
21
22
23
24
25

HB 0622/03

HOUSE BILL NO. 622

INTRODUCED BY EWER, HARP

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING
WORKERS ' COMPENSATION AND OCCUPATIONAL DISEASE LAWS:
PROVIDING FOR SUSPENSION OF BENEFITS TO A WORKER WHO FAILS
TO KEEP MEDICAL APPOINTMENTS; AUTHORIZING SETTLEMENTS FOR
FUTURE MEDICAL BENEFITS; REVISING REHABILITATION BENEFITS
REQUIREMENTS; DESIGNATING LIABILITY FOR OCCUPATIONAL DISEASE
BENEFITS IF THERE IS MORE THAN ONE INSURER; REVISING
BENEFITS WHEN OCCUPATIONAL = DISEASE IS AGGRAVATED BY

NONCOMPENSABLE DISEASE OR INFIRMITY; ALLOWING APPORTIQONMENT

OF COMPENSATICON FOR PREEXISTING CONDITIORS BETWEEN INSURERS:

‘REQUIRING--NONRESIDENT-EMFDOYERS-PO-ORPAIN-IN-STATE-COVERANGE

OR-PAY-PHE-DIPPERENCE-IN-PREMIUMS+ - PROVIDING-FPOR--FPEINES--FOR
HMPHOYER-MISEONDUETs CRBAPING-A-MBBIEAL-PANBL-ANP-PROEEDURES
POR-HANPLING-PREENISPEING-INIJUR¥-DISPUPESy CREATING TEMPORARY
PARTIAL DISABILITY BENEFITS; RBQUIRINS-EMPLOYBRS-PO-REPORT
NEW-EMPELOY EHS-PO-PHE-INSURER-AND-DEPARTMENT-WEPHEIN-7 2 - ~-HOURS
OP-~PHE~-PERIP--PA¥DAY--APPER—-HIRENG; REVISING ELIGIBILITY

REQUIREMENTS TO SELF-INSURE; ALLOWING CERTAIN OPTIONAL

DEDUCTIBLES TO POLICYHOLDERS ; REQUIRING SUSPENSION,

REVOCATION, OR DENIAL OF A PROFESSIONAL OR OCCUPATIONAL

LICENSE FOR VIOLATION OF THE WORKERS' COMPENSATION LAW;

REVISING THE DEFINITION OF UNPROFESSIONAL CONDUCT;
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PROHIBITING CERTAIN ACTIONS; PRECLUDING LIABILITY FOR

REPORTING VIOLATIONS OF THE WORKERS' COMPENSATION LAW;

ALLOWING AUGMENTATION OF TEMPORARY TOTAL DISABILITY BENEFITS

WITH SICK LEAVE AND VACATION LEAVE; REQIIRING THE STATE FUND

BOARD TOQ ADOPT AN ANNUAL PBUSINESS PLAN; ALLOWING GROUP

PURCEASE OF WORKERS' COMPENSATION INSURANCE; REQUIRING THE

INSURER TO NOTIFY CLAIMANTS OF BENEFITS AND ENTITLEMENT

USING INFORMATION PROVIDED BY THE DEPARTMENT; AMENDING

SECTIONS 37-1-131, 37-3-322, 37-6-310, 37-10-311, 37-12-321,

37-14-321, 39-71-116, 39-71-307, 35-71-40F7-——-39-71-6644

39-71-316, 39-71-407, 39-71-605, 39-71-606, 39-71-607,

39-71-736, 39-71-741, 39-71-2001, 39-71-2101, 39-71-2315,
ANB 39-72-303, 39-72-706, AND 39-72-707, AND-39-F2-37867 MCA;

AND REFEALING-SECTION-39-71-402;-MEA PROVIDING AN EFFECTIVE

DATE."

STATEMENT OF INTENT

A STATEMENT OF INTENT IS REQUIRED FOR THIS BILL BECAUSE

{SECTION 23] REQUIRES THE DEPARTMENT BY RULE TO ADOFT FORMS,

CRITERIA, AND PROCEDURES FOR THE 1SSUANCE OF CERTIFICATES OF

APPROVAL FOR GROUPS ELIGIBLE TO PURCHASE GRQUP INSURANCE.

THE RULES ADOPTED BY THE DEPARTMENT MUST:

{1) BE CONSISTENT WITH THE PROVISIONS OF TITLE 39,

CHAPTER 71, AND [THIS ACT]; AND

{2} ADDRESS WHO MAY BE IN A GROUP, HOW A MEMBER MAY BE

-2= HB 622
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REMOVED FROM THE GROUP, THE CRITERIA FOR CERTIFICATION, THE

APPORTIONMENT OF DIVIDENDS OR DISCOUNTS, THE REQUIREMENTS

FOR A PLAN OF OPERATION, AND ANY REPORTING REQUIREMENTS THAT

MAY BE NECESSARY,

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 39-71-116, MCA, is amended to read:

“39-71-116. Definitions. Unless the context otherwise
requires, words and phrases employed in this chapter have
the following meanings:

(1) "Administer and pay” includes all actions by the
state fund under the Workers' Compensation Act and the
Occupational Disease Act of MOntana necessary to:

(a) the investigation, review, and settlement of
claims;

{b) payment of benefits;

{c} setting of reserves;

{d) furnishing of services and facilities: and

(e) wutilization of actuarial, audit, accounting,
vocational rehabilitation, and legal services.

(2) "Average weekly wage" means the mean weekly
earnings of all employees under covered employment, as
defined and established annually by the Montana department
of labor and industry. It is established at the nearest

whole dollar number and must be adopted by the department
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prior to July 1 of each year.

{3) "Beneficiary™ means:

ia) a surviving spouse living with or legally entitled
to be supported by the deceased at the time of injury;

{b) an unmarried child under the age of 18 years;

{c) an unmarried child under the age of 22 years who is
a full-time student in an accredited schocl or 1is enrclled
in an accredited apprenticeship program;

(d) an invalid child over the age of 18 years who is
dependent upon the decedent for support at the time of
injury;

(e) a parent who is dependent upon the decedent for
support at the time of the injury if ne a beneficiary, as
defined in subsections (3)(a) through (3){d), exists does
not exigst; and

(£) a brother or sister under the age of 18 years if
dependent upon the decedent for support at the time of the
injury but only until the age of 18 years and only when no a
beneficiary, as defined in subsections (3)(a) through
(3}{e), exists does not exist,

{4) “Casual employment" means employment not in the
usual course of trade, business, profession, or occupation
of the employer.

{5) "Child" includes a posthumous child, a dependent

stepchild, and a child legally adopted prior to the injury.
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(6) "Construction industry" means the major group of
general contractors and operative builders, heavy
construction {(other than building construction) contractors,
and special trade contractors, listed in major groups 15

through 17 ;n the 1987 Standard Industrial Classification

Manual. The term does not include office workers, design
professionals, salesamem salegpersons, estimators, or any
other related employment that is not directly involved on a
regular basis in the provisicn of physical labor at a
construction or renovation site.

{7) "Days™ means calendar days, unless otherwise
specified.

(8) "Department"” means the department of labor and
industry.

{9) "Fiscal year" means the period of time between July
1 and the succeeding June 30.

{10) “"Insurer™ means an employer bound by compensation
plan No. 1, an insurance company transacting business under
compensation plan No. 2, the state fund under compensation
plan No. 3, or the uninsured employers' fund provided for in
part 5 of this chapter.

{11) "Invalid" means one who is physically or mentally
incapacitated.

(12) "Maximum healing" means the status reached when a

worker is as far restored medically as the permanent
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character of the work-related injury will permit.

(13) "Order" means any decision, rule, direction,
requirement, or standard of the department or any other
deterﬁination arrived at or decision made by the department.

{14) “Payroll®, "annual payroll", or "annual payroll for
the preceding year" means the average annual payroll of the
employer for the preceding calendar year or, if the empleoyer
shait has not have operated a sufficient or any length of
time during sueh the calendar year, 12 times the average
monthly payroll for the current year. However, an estimate
may be made by the department for any employer starting in
business if ne average payrolls are not available. This
estimate ts-te must be adjusted by additional payment by the
employer or refund by the department, as the case may
actually be, on December 31 of seeh the current year. An
employer's payroll must be computed by calculating all
wages, as defined in 39-71-123, that are paid by an
employer.

(15) "Permanent partial disability" means a condition,
after a worker has reached maximum healing, in which a
worker:

{a) has a medically determined physical restriction as
a result of an injury as defined in 39-71-119; and

(b} 1is able to return to work in some capacity but the

physical restriction impairs the worker's ability to work.
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(16) "Permanent total disability"™ means a condition
resulting from injury as defined in this chapter, after a
worker reaches maximum healing, in which a worker has-ne

does not have a reasonable prospect of physically performing

regular employment. Regular employment means work on a
recurring basis performed for remuneration in a trade,
business, profession, or other occupation in this state.
Lack. of immediate job openings is not a factor to be
considered in determining if a worker is permanently totally
disabled.

{17) The term “physician" includes “surgeon® and in
either case means one authorized by law to practice his the
person's profession in this state.

(18) The "plant of the employer” includes the place of
business of a third person while the employer has access to
or control over sueh the place of business for the purpose
of carrying on his the employer's usual trade, business, or
occupation,

(19) "Public corporation” means the state or any county,
municipal corporation, school district, city, city under
commission form of government or special charter, town, or
village.

{20) "Reasonably safe place to work" means that the
place of employment has been made as free from danger to the

life or safety of the employee as the nature of the
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employment Qill reasonably permit.

{21) "Reasonably safe tocls and appliances" are such
tools and appliances as are adapted to and are reasonably
safe for use for the particular purpose for which they are
furnished.

(22) "Temporary partial disability" means a condition

resulting from an injury as defined in 39-71-1197y--ecovering

the--maried--after-—an-ininred-worker-returnas-to-~work-in-the

seme;-modifiedy-or-atternative-—empiayment--and-—before-—-the

worker--has-teached-maximum-—-heating IN WHICH A WORKER, PRIOR

TO MAXIMUM HEAMLING:

(A) 1S TEMPORARILY UNABLE TO RETURN TO THE POSITION

HELD AT THE TIME OF INJURY BECAUSE OF A MEDICALLY DETERMINED

PHYSICAL RESTRICTION;

(B) RETURNS TO WORK IN A MODIFIED OR ALTERNATIVE

EMPLOYMENT; AND

(C} SUFFERS A PARTIAL WAGE LOSS.

t224(23) "Temporary service contractor™ weans any
person, firm, association, or corporation conducting
business that employs individuals directly for the purpose
of furnishing the services of those individuals on a
part-time or temporary basis to others.

t233{24) "Temporary total disability"” means a condition
resulting from an injury as defined in this chapter that

results in total loss of wages and exists until the injured
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worker reaches maximum healing.

+243{25) "Temporary worker™ neans a warker whose
gervices are furnished to another on a part-time or
temporary basis to substitute for a permanent employee on

leave or to meet an emergency or short-term worklaad.

¢253{26) "Year", unless otherwise specified, means

calendar year."

Section 2. section 39-71-307, MCA, is amended to read:

®39-71-307. Employers and insurers to file reports of
accidents -- penalty. (1) Every employer and every insurer
is required to file with Ehe department, under department
rules, a full and complete report of every accident to an
employee arising out of or in the course of his employment
and resulting in loss of life or injury to the employee. The
reports must be furnished to the department in the form and
detail as the department prescribes and must provide
specific answers to all questions required by the department
under its rules. However, if an employer is unable to answer
a question, he the employer shall state the reason he--is

unabte for the employer's inability to answer.

{2) Every insurer transacting business under this
chapter shall, at the time and in the manner prescribed by
the department, make and file with the department the
reports of accidents as the department requires.

{3) An emplcyer, insurer, or adjuster who refuses or
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neglects to submit to the department reports necessary for
the proper filing and review of a claim, as provided in
subsection (1), may shall be assessed a penalty of not less
than $200 or more than ssod for each offense. The department
shall assess and colliect the penalty. An insurer may contest
a penalty assessment in a hearing conducted according to
department rules.™
Section-37-—-Section-39-71-48F;-MEA7-is-amended-co-reads
239-71~48Fv—-biabtitty-—-of--insurers--—-timicacionsc-¢iy
Every-insurer-is-iisbie-for-the-payment-cf-compensationy—-—in
the--manner--and--to-the-extent-hereinafrer-provided in-thin
sectiony-to-an--employee—-oé--an--employer--¢t--insures--who
receives--an--injury-arising-ont-of-and-in-the-course-of-his
empioyment-orr-in-the--case--cf--his--death--from--such the
tndury;-to-his the-empleyee's beneficiaries;-if-any:
t2y-—~-ta}-An-~insurer--is-iiable-far-an-tniury-as-defined
+n-39-31-319-tf-the-claimant-estabirshes-i¢t-ins-more-probabie
cthan-not-thats
ti)--a-ctaimed-injury-has-sceurreds-or
tit}-a---ectaimed---injury---aggravated---a---preexisting
eonditions
tb)--Proaf-that-ie-was-medicatiy-poasaibie-that-a-etaimed
injury-oceurcsed-or-that-sueh the ctaimed-injury-aggravated-a
preextsting--condition--is--not-~sufficiene--—-to---establiah

Tiabilitys
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t3)—-An-—-empioyee--whe--suffers--an-injury-or-dies-white
traveiing-is-not—covered-by—this-chapter-uniesss:

tay--tii-che-empioyer-furnishes——the--transpertation—-or
the—-enpioyae——receives--reémbursenent-from—the-empioyer-éer
costas-of-travei;-gasy-oily-or--ledging--as--a--part—--of--the
empioyeets-benefits-or-empioyment-agreements-and

fii}—ehe——travei-is—necessétated-by-aad-on—behaif—of~ghe
emp&eyef-as-an-inteqrai—pﬂrt—er—condition—af—ehe—enpioymener
or

fb}--the-travei-is—required—by—ehe-empiayer—ns--part~-a£
the-empioyeelin-gyob-duties:

t4y--An--employee-is-not-eirgibie-for-benefits-atherwiae
peyabie-under-this-chapter-if-the-empicyeein-use-sf--aieshol
er-—druga--net--prescribed--by--a--physieian-ts-the-apie-and
exciustve-cause-of-the-injury--or--deathr-—-However;-—if--the
employer--had-knowiedge-of-and-failed—to-attempt—te-stop-the
empioyeeis-use-of-alcohoi-or-drugsr-this-subasetion-does-not

appiy it-is-medicatiy-determined-that-the-smployeeis-pse——af

a}eahei——ef——nonprescripticn-dtugp—naa—an-infineﬂeing-factor

tn-the-cause-ocf-the—injury-or-deaths

f51~—££—n—~cin§manb--who-—has-—reached--maxtmun~-hea}ing
suffers-—a-subseguent-nonwork-reiated-injury-to-the-same-part
of -the-bodyr-the-workersi-compensation-insurer-is-not-iiabie
for--any--compensation-—-or—-medicat--benefies--caused-by-the

subsequent—nonwork-retated-indurys
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{6y f-a-preexisting-condition--is--aggravated--by--any

other-——ecanditiony—--diseaser-———ar-——infirmitbty-——nok--itsetE

compensable-ar-if-disabiliey-or-death-from—any--other--canse

not-———ttmetf----compenstble———is---agqravatedy-—-prolongedys

gcceterateds—or-tn-any-way-contriboted-te-by--an-—injury--as

defined-—in-39-F3-119;-the-compensation-and-medicai-benefits

payable—under—this-chapter-mast-be-reduced-~and--1imited--+to

the-proportion-ef-the-disabiltity-or-death—resutting-from—the
injurys
{Fy--if--a--ciaimantis--cempensation--is--propertionaiiy

reduepd--an--provided--in--syhsection--{63--and-the-ciaimane

receives-seacial-security-—disabiiiby-—benefitar——any--offaet

that——an-—insvrer——-may-be—entitied-to-must-be-reduced-in—-the

same-proportien-as-the-ciaimantis-compensation--was--reduced

for—-as-—iong--as--the-cisimant—reeceives-the-social-security

dipabiitey-benefitss 2t

Section-4=---Section-39-71-6847-MCA7-its-amended-to-reads

433-F3-684-——Application—-for--compensationt--+i4--ff--a
worker-is-entitied-~to--benefita--under—-this--chapters--the
warker——-shati---£fite--—-with-——the-—insurer--pait——reasonnble
information---needed---by——-the---insprer——---to-~--determine
compensabiiity:-—ft--in——the--duty-of-the-workeria-attending
phystcian--to--iend—-aiit--necessary--assistance-—in~---making
appitication——for--compensation--and--such the proof-of-other

matters—as-may-be-required-by-the-ruies--of-—the--department
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without-—-charge--to-the-workers-Phe-£iiing-of-forms-or-other
documentation-by-the-attending-physician-doea-not-censtitute
a-ctaim-for-compensacions

t23~--Horkera-appiying-for-compensation-for-an-tnjury-—-oer

eccupationat---disease—--shali--atiow--the-—insurer--or—-the

insoreris-designated-agenet-direct-nccess-to-medicat-—-service

providersy;--medieal--informationy-—and--the—-injured-workerz

Paiture-to--comply-—-with--this--subsection--witi--resuit--in

cermination-of-benefteas

t2yt33--1f--death--resutta--from--an—injuryy;~the-parecies
entitled-to-compensation-or-someone-in--their--behaif--shaxi
fite-a-claim-with-the-insurer:-The-claim-musc-be-accompanied
with—-pfoof——eé-deaeh-and-prooi-oi;rekaeionahiPT-shewkng—ehe
parties-—entitied--to--compensationr--certificate-—--of---the
attending--physiciany-+f-anyr-and-such-other-prosf-as-may-be
required-by-the-deparemene 2

Section 3. section 39-71-605, MCA, is amended to read:

*39-71-605. Examination of employee by physician --
effect of refusal to subamit to examination -- report and
testimony of physician -- cost. (1) (a) Whenever in case of
injury the right to compensation under this chapter would
exist in favor of any employee, he the employee shall, wupon
the written request of the insurer, submit from time to time
to examination by a physician or panel of physicians, who

shail must be provided and paid for by sueh the insurer, and
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shall likewise submit to examination from time to time by
any physician or panel of physicians selected by the
department.

(b) The request or order for sueh an examination shai}
must fix a time and place for the examination, with regard
for the employee's convenience, his physical condition, and
hia ability to attend at the time and place that is as close
to the employee's residence as is practical. The employee
shati-pe is entitled to have a physician present at any sueh
examination, Se-itong-as If the employee, after such written
request, shatt-fail fails or refuse refuses to submit to
such the examination Or shai® in any way obstruct obstructs

the same examination, hzs the employee's right to

compensation shal} must be suspended and is subject to the

provisions of 39-71-607. Any physician or panel of

physicians employed by the insurer or the department who
shati-make makes or ke is present at any sueh examination
may be required to testify as to the results thereaf of the
examination.

(2) In the event of a dispute concerning the physical
condition of a claimant or the cause or causes of the injury
or disability, if any, the department, at the reguest of the
claimant or insurer, as the case may be, shall require the
claimant to submit to sueh an examination as it meay--deem

considers desirable by a physician or panel of physicians
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within the state or elsewhere who have had adequate and
substantial experience in the particular Eield of medicine
concerned with the matters presented by the dJispute. The
physician or panel of physicians making the examination
shall file a written report of findings with the claimant
and insurer for their use in the determination of the
controversy inveclved. The requesting party shall pay the
physician or panel of physicians for the examination.

(3) This section does not apply to impairment

evaluations provided for in 39-71-71:."

Section 4. Section 39-71-607, MCA, is amended to read:

"39-71-607. Suspension of payments by insurer up--te
thirty--days pending receipt of msedical information. Under
rules adopted by the department and-in-the-discretion-of-the
department, an insurer may suspend compensation payments for
not-more-—than--38-~days pending the receipt of medical

information when an injured worker unreasonably fails to

keep scheduled medical appointments. If, after a medical

examination, the injured worker is released to return to

work, the worker forfeits the right to any suspended

benefits."

Section 5. Section 39-71-741, MCA, is amended to read:
®39-71-741. Compromige settlements and lump—sum
payments. (1) {a) Benefits may be converted in whole to a

lump sum:
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(i) if a claimant and an insurer dispute the initial
compensability of an injury; and

{ii) if the claimant and insurer agree to a settlement.

{b} The agreement is subject to department approval.
The department may disapprove an agreement under this
section only if there is not a reasonable dispute over
compensability.

{c) Upon approval, the agreement constitutes a
compromise and release settlement and may not be reopened by
the department.

(2) (a) If an insurer has accepted initial iiability
for an injury, permanent partial disability benefits may be
converted in whole or.in part to a lump-sum payment,

(b) The total of any lump~sum conversion in part that
is awarded to a claimant prior to the claimant's final award
may not exceed the anticipated award under 39-71-703 or
$20,000, whichever is less.

(¢c) An agreement is subject to department approval. The
department may disapprove an agreement only if the
department determines that the settlement amount is
inadequate. If disapproved, the department shall set forth
in detail the reasons for disapproval.

{d) Upon approval, the agreement constitutes a
compromise and release settlement and may not be reopened by

the department,
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{3) Permanent total disability benefits may be
converted in whole or in part to a lump sum. The total of
all lump-sum conversions in part that are awarded to a
claimant may not exceed $20,000. A conversion may be made
only upon the written application of the injured worker with
the concurrence of the insurer. Approval of the lump-sum
payment rests in the discretion of the department. The
approval or award of a lump-sum payment by the department or
court must be the exception. It may be given only if the
worker has demonstrated financial need that:

{(a) relates to:

{i) the necessities of life;

(ii) an accumulation of debt incurred prior to the
injury; or

(iii) a self-employment venture that is considered
feasible under criteria set forth by the department; or

[b) arises subsequent to the date of injury or arises
because of reduced income as a result of the injury.

(4) Any lump-sum ¢onversion of benefits under
subsection (3} must be converted to present value using the
rate prescribed under subsection {5)(b}.

{5) (a) An insurer may recoup any lump-sum payment
amortized at the rate eatabligshed by the department,
prorated biweekly over the projected duration of the

compensation period.

-17- HB 622

N s W N

~J

11
12
13
i4
i5
16
17
18
19
20
21
22
23
24

25

HB 0622/03

(b) The rate adopted by the department must be based on
the average rate for United States 1l0-year treasury bills in
the previous calendar year, rounded to the nearest whole
number,

{c) 1If the projected compensation pericd is the
claimant‘s lifetime, the life expectancy must be determined
by using the most recent table of 1life expectancy as
published by the United States national center for health
statistics.

(6) Subject to the other provisions of this section,
the department has full power, authority, and jurisdiction
to allow, approve, or condition compromise settlements for
any type of benefits provided for under this chapter,

including the right to future medical benefits, or for

lump~sum payments agreed to by workers and insurers. All
suelh compromise settlements and lump-sum payments are void
without the approval of the depattment., Approval by the
department must be in writing. The department shall directly
notify a claimant of a department crder approving or denying
a claimant's compromise or lump-sum payment.

(7) A dispute between a <claimant and an insurer
regarding the conversion of biweekly payments into a
lump-sum is considered a dispute, for which a mediator and
the workers' compensation court have jurisdiction to make a

determination., If an insurer and a claimant agree to a
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compromise and release settlement or a lump-sum payment but
the department disapproves the agreement, the parties may
request the workers' compensation court to review the
department 's decision.

+8y~-An-ininred-werkeris-entitiement-te--fnture--medicat

benefits--may-—be-terpinatead-by-metnal-consent-of-the-warker

and--the--insurer;--subject~-to--department--approvaiv--~Fhe

department——-nay--not--disapprove--an--aqreement--gnjens-—ié

determines-that-the-worker-has-not--been--fuity--compensated

for---terminating--the--woerkerias--pight--te--fubture--medieal

benefitas”
Section 6. section 39-71-2001, MCA, is amended to read:
®39-71-2001. Rehabilitation benefita. (1) An injured
worker is eligible for rehabilitation benefits if:

fa) the injury results in permanent partial disability
or permanent total disability as defined in 39-71-116;

(b} a physician certifies that the injured worker 1is
physically wunable to work at the job the worker held at the
time of the injury;

{c) a rehabilitation plan completed by a rehabilitation
provider and designated by the insurer certifies that the
injured worker has reasonable vocational goals and a
reemployment and wage potential with rehabilitation. The
plan must take into consideration the wotker's age,
education, training, work history,

residual physical
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capacities, and vocaticnal interests. _

(d) a rehabilitation plan between the injured worker
and the insurer is filed with the department. If the plan
calls for the expenditure of funds under 39-71-1¢04, the
department shall authorize the department of social and
rehabilitation services to use the funds.

{2) After filing the rehabilitation plan with the
department, the injured worker is entitled to receive
rehabilitation benefits at the injured worker's temporary
total disability rate, The benefits must be paid for the
period specified in the rehabilitation plan, not to exceed
104 weeks. Rehabilitation benefits must be paid during a
reasonable period, not to exceed 10 weeks, while the worker
is waiting to begin the agreed-upon rehabilitation plan.
Rehabilitation benefits must be paid BIWEEKLY while the
worker is satisfactorily

completing the agreed-upon

rehabilitation plan AND ARE NOT SUBJECT TO THE LUMP-SUM

PAYMENT PROVISIONS OF 39-71-741.

{3) If the rehabilitation plan provides for job
placement, a vocational rehabilitation provider shall assist
the worker in obtaining other employment and the worker is
entitled to weekly benefits for a period not to exceed 8
weeks at the worker's temporary total disability rate. If,
after receiving benefits under this subsection, the worker

decides to proceed with a rehabilitation plan, the weeks in
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which benefits were paid under this subsection may not be
credited against the maximum of 104 weeks of rehabilitation
benefits provided in this section.

{4) 1If there is a dispute as to whether an injured
worker can return to the job the worker held at the time of
injury, the insurer shall designate a rehabilitation
provider to evaluate and determine whether the worker can
return to the job held at the time of injury. If it is

determined that he the worker cannot return to the job HELD

AT THE TIME OF INJURY, the worker is entitled to

rehabilitation benefits and services as provided in
subsection (2),

(S) A worker may not receive temporary total or
biweekly permanent partial disability benefits and
rehabilitation benefits during the same period of time.

{(6) The rehabilitation provider, as authcorized by the
insurer, shall continue to work with and assist the injured
worker until the rehabilitation plan is completed.

t7}--Upen--receipt--of--notification-—of-acceptance-of-n

ciaim——by--an-—inaurerr——the——department——shaii—-netify——the

elaimant-in-writing-of potential-benefits——and--entitiements

THE--SERVICES~AND-BENBPIPS-AVAIDABLE pursuant-to 39-71-30i47

39-73-30357-39-73-3832y-~and--this--section THE--VOEATIONAL

REHABIHIPAPION-PROVISIONS-OF -PHE-WORKERS L -COMPENSATION-ACT+

{8)-—The~-~reahabiiicarion--—benecfita--referred--to-in-this
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section-are-appiicabie-onty-with-the-actuat-provision-ef-the

services——-and—-—-may--net—-he--negotinted--as--aspects--of---a

sektelements

1t99--Rehabiltication——-bensfits—under-this-sectiton-must-be

etected-within-i2-montha-cf--the--date--af-—-maximum--medical

smprovement-or—they-are—forfeiteds"

Section 7. Section 39-72-303, MCA, is amended to read:

*39-72-303. Which employer liable. {1) Where
compensation is payable for an occupational disease, the
only employer liable shaii--be is the employer in whose
employment the employee was last injuriously exposed to the
hazard of such the disease.

{2} When there is more than one insurer and only one

employer at the time the employee was injuriocusly exposed to

the hazard of the disease, the 1liability rests with the

ingurer providing coverage at the earlier of:

{a) the time the occupational disease was first

diagnosed by an-attending A TREATING physiciany-—-consuleing

physicitany or medical panel; or

(b} the time the employee Kknew or should have known

that the condition was the result of an occupational

disease.
£24(3) In the case of pneumoconiosis, any coal mine
operator who has acguired a mine in the state or

substantially all of the assets therecf of a mine from a
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person who ‘was an operator of sueh the mine on or after
December 30, 1969, is liable for and must shall secure the
payment of all benefits which that would have been payable
by that person with respect to miners previously employed in
such the mine if acquisition had not occurred and that
person had continued to operate =uch the mine, and the prior
operator of sueh the mine shaii is not be relieved of any
liability under this section.”
Section~if:~-Section-39-32-3867~-MEAr~ins-amended-to-read:
439-32-F067--Aggravationz—+iy-if-an-occupationat-disease
ta-aggravated-by-any-other-disease-or-infirmiey--not--itseif
ecmpensabie--or--if-disabitity-er-death-from-any-sther-caunse
not--—-ttseif---compensebie---is----nggravated;-—--preiongeds;
acceleratedr-or-in-any-way-contribeted-ro-by-an-sccupational

diseasry-the-compensation and-medicali-benefits payable-under

this--chapter--must-~be--reduced-——and--iimited--to—such the
proportion-onity-of-the-compensation-that-wouid-be-payabie-if
the——secupationnit——discane-—were——the--sole-——cause-—-of-—-the
dissbitity--or--death--as—--such-—occupationat-—-disease-——-as-a
cansative-facrer-bears—to-ali-the-causes-of ~sach--disabiiity
or—dusths
fe}-—iE;-canpensat&un-—fs—eednced~s-pfeparbieﬂate—cuannt
as provided in--subsection——ti)--mnd-~the--worker--receives
disability--social-security-—benefitnr—the-offset-entitiement

granted--to--the—-insurer——-manst—-pe--reduced--in--the-—-same
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prepartionate———amount---as--the—-compensation and--medienl
benefits as--iong--as--the--worker--continues-—to---recetve
disabiiity-social-seenrity-benefitss4
NBW-SECTION-—-Seetion-iiz—-Requirement-of-state-coverage
for-—-nonresident--empioyers——y--Beginning--guiy--1y-1993,
norresident—emplioyers—-shail--provide--workersi--compensation
coverage—ynder--plan-Nor—iy-2y-or-3-ery-in—the-atternatives
shati-deposit-with-the-department-a-nonrefundabte-amount-—of
money--equai--to--the--difference—between-—the-premium-patd
oue-of-state—-by-—the--nonresident-——and--the---premium--—-the
nonrestdent——would--pay-in-Montana-+f-the-premium-in-Montana
ta—higher-than-the-eut-af-state-preminm-rates
t2)y--Beginning-duiy—3ty——-195937-—n--nonresident -—empioyer
shaii--verify-with-the-department ;-prior-to—commencing-to-do
business-in-this-stater~that-the--nonresident—-empioyer--has
obtained--workeral--compensation——-under—--one-of-this-statels
coverage-plans-etr-shaii-depasit-any-money--due--pursuant-—te
subsection-¢i}:-Fire-department-may-monitoer-the-activities-af
a--nonresident-—employer--on-—a-reguiar—basts-to-ensure—that
proper—coverage-is—-in-effects
t33--Fhe-department—shali-deposit—-—-the—money——coliected
pursuant--to-subsection—ti}-in-the-uninsared-empioyerst-fund

provided-for—-in-39-33-562<

deparement-—-shati--fine-an-emptoyer-convicted-under-45-3-561
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an-amount-equai-te-ten-timen-any-amsunt-that-the——department
determines-the-empioyer-wrongfutiy-withhetd-in-not-obtaining
workersi-—-compensation--coverage--or--in--nee--obtaining-the
proper-workers'-compensation-coverages-Fhe-departmenc--shaii
deposit—-the-maney-coliected-pursuant-to-chis-section-itn-the
uninsured-empleyersi-acesunt-provided-for-in-39-73-502+
NEW-SBaPION:--Section-B-—Medicai-panei-for--preexisting—-
condétionqr--fii—-?he——department——shaii--ereate--a--iéat-os
physteians-to-serve-on-an-industriat-injury--medical-—-panezs
The--phystetans--must--be--neminated-by-the-board-of-medical
examiners--and---muskt---be---certified-—-or-—-etigibie---for
eercificaktion--in--a-speciaity-retevant-to-the-medicai-issue
to-be-examined-by-the-panel-purauant-to-this-nections
t2)--1f-a-dispute--exists--between--a--ctatmant--and--an
empioyer---regarding-—-the---extent--of--tinbitttty--for--the
ageravation-of-a-preexisting-condition-as-the-resuit--of--an
injury--and--a--settiement--cannot-be-reachedy—the-foliowing
procedure-must-be-foiloweds
ta)——The-deparement--shaii--direce--the--citaimant--te--a
member-—of--the--medicai--panei--for--examinations-Fhe-panel
member-must-be-provided-with-ati-retevant--medicat--recordsy
tnciuding--the-findings-cf-independent-medicai-examinations~
Fhe-panei-member-shati-determine-an-a-percentage-the--amsunt
of---apportionmenty---if-—-anyr---assignabie--te--any--other

nencempensablie--diseaser--conditiony---or--~infirmitys---Phe
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deparement--shalti--forward--a--copy--of--the—-repore--to-the
eiaimant-and-employerr-Fhe-party-requesting-che--examinacion
shali-pay-for-the-cost-of-the-examinationr
th}--Bither--parey-mayr-within-20-days-of-receipe-of-the
repore-and-at-the-party'a-sxpenser-request-that-the-ctasmant
be-examined-by-a-second-panet-member-to-be-netected--by--the
departmentz---Fhe--second--panet--member--shaii--conduct--an
examination-of-the-cinimant-and-submit--a--repert—-regarding
appertionment-with-respect-to-any-preexiascing-condition--The
deparement--shairi--forward--copies——of--the--report--to--the
partiess
te)--if--a--second--report--ia-reguescedy-che-deparcement
shati-appoint-a-third-panei-member--and--the--two-—-ceporeing
members--to--review--the--ewo--reperts-and-to-issge-a-report
estabtishing-the-ameunt-of-apparticonment-to-be--assigned--to
any--preexisting--cenditien:—-Fhe--three--panei--members-may
consuit-with--the--ciaimantia--attending--physietan--or--any
tndependent-medicat-examiners
tdy--3f-~a--second--examination--is--net--regquestedy-the
department-shati-issue-ies-order-determining-the--percentage
of---apportionment--assigned--te--any--other--noneempensabie
diseaser-condititonr-er—infirmitys;-based-on-the-report-af-the
firast-examining-panei-memberz-if--pa--second--examination--is
requestedr-the-department-shail-base-its-order-on-the-repore

of--the-three-panci-membera--Fhe-repert-of-the-three-members
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to-prima-facie-evidence-of —-the--matters—-contained--in--che

repores

NEW SECTION. Section 8. Temporary partial disability

" benefits. (1) If, prior to maximum healing, an injured

worker ts--mediecatiy HAS A PHYSICAL RESTRICTION, AS

DETERMINED BY OBJECTIVE MEDICAL FINDINGS, AND IS approved to

return to the--samer A modifiedy or alternative employment
that the worker is able and qualified to perform and the
worker suffers an actual wage loss as a result of a
temporary work restriction, the worker qualifies for
temporary partial disability benefits.

(2) HWeekly compensation benefits for temporary partial
disability must be the difference between the injured
worker's hourly AVERAGE WEEKLY wage received at the time of
the injury, subject to a maximum of 40 hours a week, and the
actual weekly wages earned during the period that the

claimant is temporarily partially disabled, NOT TO EXCEED

THE STATE'S AVERAGE WEEKLY WAGE AT THE TIME OF INJURY.

(3} Temporary partial disability benefits are limited
to a total of 26 weeks of-combined--weekiy--compensation--es
are--—pnyabie-*untii--the——time--the-—warkee--is—-ne——ionger
temperariiy-partiaily-disabiedy-whichever-occurs-firnes

t4}--Fhe-amount-of -temporary-partiat-disabitity-benefits
must-be-based-upon-payroti-records-provided-by-che--empioyer

and~~eaieuinted--en—e-biweehiy~baaiar~?he-eenhined—wnges-and
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compenaation-benefits-may-not-exceed--the--workeris-—average
weekiy-wage-at-the-time-of-injury.

{4) A WORKER REQUALIFIES FOR TEMPORARY TOTAL DISABILITY

BENEFITS IF THE MODIFIED POSITION 15 NO LONGER AVAILABLE TO

THE WORKER ARD THE WORKER CONTINUES TO BE TEMPORARILY

TOTALLY DISABLED AS DEFINED IN 39-71-116.

{S5) Temporary partial disability may not be considered
an element of permanent partial disability and may not be
credited against any permanent impairment or any permanent
partial disability award or settlement achieved after the
injured worker reaches maximum healing.

NEW~SHEPION:---Sectiton-i5---Reporting--new-empioyees:-Any
empioyer—operating--in--this--state--shati--repert——any--new
empioyeens——--hired--co--work——in--this--seate--and--the--work
cimsnification-of-those-employees-to-the-empioyeris——-insures
and--the--department--within-72-hours-of-the-£irst-reguiarty
seheduied-payday-after-hiring-the-empioyees

Saection 9. Section 39-71-2101, MCA, is amended to read:

*39-71-2101. General requirements for electing coverage
under plan. (1) An employer may elect to be bound by
compensation plan No. 1 upen furnishing satisfactory proof
to the department and the Montana self-insurers quaranty
fund of his solvency and financial ability to pay the
compensation and benefits provided for in this chapter

provided-for and to discharge all liabilities whieh that are
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reasanably likely to be incurred by-him during the fiscal
year for which sueh the election is effective. and The
employer may, by order of the department and with the
concurrence of the guaranty fund, make suek the payments
directly to his employees as they may become entitled to
receive payments under the terms and conditicns of this
chapter.

(2) Employers who comply with the provisions of this

chapter and who are participating in collectively bargained,

jointly administered Taft-Hartley trust funds are eligible

to provide self-insured workers' compensation benefits for

their employees.™

NEW-SBEPIONT--Section-17#:--Repeatert-Bection--39-71—402y

MEAz-is-repeateds;

NEW SECTION. SECTION 10. WORKERS'  COMPENSATION  AND

EMPLOYERS' LIABILITY INSURANCE -- OPTIONAL DEDUCTIBLES. (1)

AN INSURER ISSUING A WORKERS' COMPENSATION OR AN EMPLOYER'S

LIABILITY INSURANCE POLICY MAY OFFER TO THE POLICYHOLDER, AS

PART OF THE POLICY OR BY ENDORSEMENT, OPTIONAL PEDUCTIBLES

FOR BENEFITS FAYABLE UNDER THE POLICY CONSISTENT WITH THE

STANDARDS CONTAINED IN SUBSECTION (3).

{2) A RATING ORGANIZATION MAY DEVELOP AND FILE A

DEDUCTIBLE PLAN OR PLANS ON BEHALF OF ITS MEMBERS CONSISTENT

WITH THE STANDARDS CONTAINED IN SUBSECTION (3).

(3} THE COMMISSIONER OF INSURANCE SHALL APPROVE A
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DEDUCTIBLE PLAN THAT IS 1IN ACCORDANCE WITH THE FOLLOWING

STANDARDS :

{(A) CLAIMANTS' RIGHTS ARE PROPERLY PROTECTED AND

CLAIMANTS' BEREFITS ARE PAID WITHOUT REGARD TO THE

DEDUCTIBLE.

{B) PREMIUM REDUCTIONS REFLECT THE TYPE AND LEVEL OF

THE DEDUCTIBLE, CONSISTENT WITH ACCEPTED ACTUARIAL

STANDARDS.

{C) PREMIUM REDUCTIONS FOR DEDUCTIBLES ARE DETERMINED

BEFORE APPLICATION OF ANY EXPERIENCE MODIFICATION, PREMIUM

SURCHARGE, OR PREMIUM DISCOUNT.

{D) RECOGNITION I8 GIVEN TO PCLICYHOLDER

CHARRACTERISTICS, INCLUDING BUT NOT LIMITED TO SIZE,

FINANCIAL CAPABILITIES, NATURE OF ACTIVITIES, AND NUMBER QF

EMPLOYEES.

{E}  THE POLICYHOLDER IS LIABLE TO THE INSURER FOR THE

DEDUCTIBLE AMOUNT IN REGARD TO BENEFITS PAID FOR COMPENSABLE

CLAIMS.

(F} THE INSURER PAYS5 ALl OF THE DEDUCTIBLE AMOUNT

APPLICABLE TC A COMPENSABLE CLAIM TO THE PERSON OR PROVIDER

ENTITLED TO BENEFITS AND THEN SEEKS REIMBURSEMENT FROM THE

POLICYHOLDER FOR THE APPLICABLE DEDUCTIBLE AMOUNT.

(G) FAILURE BY THE POLICYHOLDER TQ REIMBURSE DEDUCTIBLE

AMOUNTS TQO THE INSURER 1S TREATED UNDER THE POLICY AS

NONPAYMENT OF PREMIUM.
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{H) LOSSES SUBJECT TO THE DEDUCTIBLE MUST BE REPORTED

AND RECORDED AS LOSSES FOR PURPOSES OF RATEMAKING AND

APPLICATION OF THE EXPERIENCE RATING PLAN ON THE SAME BASIS

AS LOSSES UNDER POLICIES PROVIDING FIRST DOLLAR COVERAGE.

{4) THE STATE COMPENSATION MUTUAL INSURANCE FUND, PLAN

NO. 3, MAY ADOPT THE PLAN FILED BY THE RATING ORGANIZATION

OR ADUPT AN OPTIONAL DEDUCTIBLE PLAN THAT MEETS THE

REQUIREMENTS OF THIS SECTION.

(5) FOR PURPOSES OF 39-71-201, LIABILITY FOR

* ASSESSMENTS MUST BE ASCERTAINED BASED ON PREMIUMS COLLECTED,

IN THE CASE OF POCLICIES WRITTEN UNDER PLAN NO. 2, OR ON THE

ASSESSMENT LEVIED, IN THE CASE OF POLICIES WRITTEN UNDER

PLAN NO, 3, FOR_WHICE THE POLICYHOLDER WOULD HAVE BEEN

OBLIGATED WITHOUT THE DEDUCTIBLE. FOR ALL OTHER TAXES AND

ASSESSMENTS BASED ON PREMIUM, THE AMOUNT OF PREMIUM OR

ASSESSMENT MUST BE DETERMINED AFTER APPLICATION OF THE

DEDUCTIBLE.

SECTION 11. sEcTION 39-71-316, MCA, IS AMENDED TO READ:

*39-71-316. Piling true claim -- obtaining benefits
through deception or other fraudulent means. (1) A person
filing a claim under this chapter or chapter 72 of this
title, by signing the claim, affirms the information filed
is true and correct to the best of that person's knowledge.

(2) A person who obtains or assists in obtaining

benefits to which the person is not entitled under this
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chapter or chapter 72 of this title may be guilty of theft
under 45-6-301. A county attorney may initiate criminal
proceedings against the person.

{3) A person licensed under the provisions of Title 37

is subject to suspension, revocation, or denial of a license

if the person knowingly claims or assists in the claiming of

benefits in violation of the provisions of chapter 72 or

this chapter."”

SECTION 12. SECTION 37-1-131, MCA, IS AMENDED TO READ:

"37~1-131. Duties of boards. Each board within the
department shall:

{1} set and enforce standards and rules governing the
licensing, certification, registration, and conduct of the
members of the particular profession or occupation within
its jurisdiction;

(2) sit in Jjudgment in hearings for the suspension,
revocation, or denial of a license of an actual or potential
member of the particular profession or occupation within its
jurisdiction. The hearings shall be conducted by legal
counsel when required under 37-1-121(1).

{3) suspend, revoke, or deny a license of a person who

the board determines, after a hearing as provided in

subsection {2}, is guilty of knowingly defrauding, abusing,

or aiding in the defrauding or abusing of the workers'

compensation system in violation of the provisions of Title
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39, chapter 71 or 72;

t3¥(4) pay to the department its pro rata share of the
assegsed costs of the department under 37-1-101(6);

t43{5) consult with the department before the board
initiates a program expansion, under existing legislation,
to determine if the board has adequate money and
appropriation authority to fully pay all costs associated
with the proposed program expansion. The board may not
expand a program if the board does not have adequate money

and appropriation authority available.,"”

SECTION 13. SECTION 37-3-322, MCA, IS AMENDED TO READ:

"37-3-322. Onprofessional conduct. As wused in this
chapter, "unprofessional conduct” means:

(1) resorting tc fraud, misrepresentation, or deception
in applying for or in securing a license or in taking the
examination provided for in this chapter;

{2) performing abortion contrary to law;

{3) obtaining a fee or other compensation, either
directly or indirectly, by the misrepresentation that a
manifestly incurable disease, injury, or c¢ondition of a
person can be cured;

(4) employing abusive billing practices;

{5) directly or indirectly giving or receiving a fee,
commission, rebate, or other compensation for professional

services not actually rendered. This prohibition does not
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preclude the 1legal functioning of lawful professional
partnershipe, corporations, or associations.

(6) willful disobedience of the rules of the board;

(71 conviction of an cffense involving moral turpitude
or conviction of a felony involving moral turpitude, and the
Jjudgment of the conviction, unless pending on appeal, is
conclusive evidence of unprofessional conduct;

(8) commission of an act of sexual abuse, misconduct,
or exploitation related to the licensee's practice of
medicine;

(9) administering, dispensing, or prescribing a
narcotic or hallucinatory drug, as defined by the federal
food and drug administration or successors, otherwise than
in the course of legitimate or reputable professional
practice;

{10} conviction or violation of a federal or state law
regulating the possession, distribution, or use of a
narcotic or hallucinatory drug, as defined by the federal
food and drug administration, and the judgment of
conviction, unless pending on appeal, is conclusive evidence
of unprofessional conduct;

{11) habitual intemperance or gxcessive use of nparcotic
drugs, alcohol, or any other drug or substance to the extent
that the use impairs the user physically or mentally;

{12) conduct unbecoming a person licensed tg practice
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medicine or detrimental to the best interests of the public
as defined by rule of the beard;

{13) conduct 1likely to deceive, defraud, or harm the
public:

{14) making a false or misleading statement regarding
the 1licensee's skill or the effectiveness or value of the
medicine, treatment, or remedy pfascribed by the licensee or
at the licernsee's direction in the treatment of a disease or
other condition of the body or mind;

{15) resorting to fraud, misrepresentation, or deception
in the examination or treatment of a person or in billing or
reporting to a person, company, institution, or

organization, ingluding fraud, misrepresentation, or

deception with regard to a claim for benefits under Title

39, chapter 71 or 72;

(16) use of a false, fraudulent, or deceptive statement
in any document connected with the practice of medicine;

(17) practicing medicine under a false or assumed name;

(18) testifying in court on a contingency basis;

(19) conspiring to misrepresent or willfully
misrepresenting medical conditions improperly to increase or
decrease a settlement, award, verdict, or judgment;

(20) aiding or abetting in the practice of medicine by a
person not licensed to practice medicine or a person whose

license to practice medicine is sBuspended;
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{21) allowing another persqn or organization to use the
licensee's license to practice medicine;

{22) malpractice or negligent practice;

{23) except as provided in this subsection, practicing
medicine as the partner, agent, or employee of or in joint
venture with- a person who does not hold a license to
practice medicine within this state; however, this does not
prohibit:

(a) the incorporation of an individual 1licensee or
group of licensees as a professional service corporation
under Title 35, chapter 4;

{b) a single consultation with or a single Lreatment by
a person or personé licensed to practice medicine and
surgery in another state or territory of the United States
or foreign country; or

(c) practicing medicine as the partner, agent, or
employee of or in jeint venture with a hospital, medical
assistance facility, or other licensed health care provider,.
However:

(i) the partnership, agency, employment, or joint
venture must be evidenced by a written agreement containing
language to the effect that the relationship created by the
agreement may not affect the exercise of the physician's
independent judgment in the practice of medicine;

{ii) the physician's independent judgment in the
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practice of medicine must in fact be unaffected by the
relationship; and

(1ii) the physician may not be required to refer any
patient to a particular provider or supplier or take any
other action the physician determines not toc be in the
patient's best interest.

(24) willfully or negligently violating the
confidentiality between physician and patient, except as
required by law;

(25) failing to report to the board any adverse
judgment, settlement, or award arising from a medical
liability claim related to acts or conduct similar to acts
or conduct that would constitute grounds for action as
defined in this section;

(26) failing to transfer pertinent and necessary medical
records to another physician when requested to do so by the
subject patient or by the patient's 1legally designated
representative;

(27) failing to furnish to the board or its
investigators or representatives' information legally
requested by the board;

{28) failing to cooperate with a lawful investigation
conducted by the board;

{29) violating or attempting to violate, directly or

indirectly, or assisting in or abetting the violation of or
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conspiring to viclate parts 1 through 3 of this chapter or
the rules authoriged by them;

(30} having been subject to disciplinary action of
another state or Jjurisdiction against a license or other
authorization to practice medicine, based upon acta or
conduct by the licensee similar to acts or conduct that
would constitute grounds for action as defined in this
section. A certified copy of the record of the action taken
by the other state or jurisdiction is evidence of
unprofessional conduct,

(31) any other act, whether specifically enumerated or

not, which, in fact, constitutes unprofessional conduct.”

SECTION 14. SECTION 37-6-310, MCA, IS AMENDED TO READ:

"37-6-310. Unprofessional conduct. As used in this
chapter, "unprofessional conduct" means:

(1) resorting to fraud, misrepresentation, or deception
in applying for or in securing a license or in taking the
examination provided for in this chapter;

{2) obtaining a fee or other compensation, either
directly or indirectly, by the misrepresentation that a
manifestly incurable disease, injury, or condition of a
person can be cured;

(3) willful disobedience of the rules of the board;

(4) final conviction of an offense involving moral

turpitude;
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(5) administering, dispensing, or preacribing a
narcotic or hallucinatory drug, as defined by the federal
food and drug administration or successors, otherwise than
in the course of legitimate or reputable professional
practice:;

{6) final conviction of a violation of a federal or
state law regulating the possession, distribution, or use of
a narcotic or hallucinatory drug, as defined by the federal
food and drug administration;

{(7) habitual intemperance or excessive use of narcotic
drugs, alcohol, ar any other drug or substance to the extent
that the use impairs the user physically or mentally;

{8) conduct unbecoming a person licensed to practice
podiatry or detrimental to the best interesat of the public;

{9) resorting to fraud, misrepresentation, or deception
in the examination or treatment of a person or in billing or
reporting to a person, company , institution, or

organization, including fraud, misrepresentation, or

deception with regard to a claim for benefits under Title

39, chapter 71 or 172;

(10) testifying in court on a contingency basis;

(11} conspiring to misrepresent or willfully
misrepresenting medical conditions to increase or decrease a
settlement, award, verdict, or judgment;

(12) aiding or abetting in the practice of medicine a
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person not licensed to practice medicine or a person whose
license to practice medicine is suspended:

(13) gross malpractice or negligent practice;

{14) practicing podiatry as the partner, agent, or
employee of or in joint venture with a person who does not
hold a license to practice podiatry within this state;
however, this does not prohibit the incorporation of an
individual licensee or group of licensees as a professional
service corporation under Title 35, chapter 4, nor does this

apply to a single consultation with or a single treatment by

.a person or persons licensed to practice podiatry in another

state or territory of the United States or foreign country;
{15) violating or attempting to violate, directly or
indirectly., or assisting in or abetting the violation of or
congpiring to violate parts 1 through 3 of this chapter or
the rules authcrized by parts 1 through 3; or
(16) any other act, whether specifically enumerated or

not, which in fact constitutes unprofessional conduct.®

SECTION 15. SECTION 37-10-311, MCA, IS AMENDED TO READ:

®37-10-311. Revocation —-— unprofessional conduct. (1)
The board may revoke a certificate of registration for:

{a) physical or mental incompetence;

{b) gross malpractice or repeated malpractice;

{c) a wviolation of any of the provisions <f this

chapter or rules or orders of the board: or
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(d) unprofessional conduct.

{2) Unprofessional conduct includes:

(a) obtaining a fee by fraud or misrepresentation;

(b) employing, directlylor indirectly, a suspended or
unlicensed optometrist to perform work covered by this
chapter;

(c) directly or indirectly accepting employment to
practice optometry from a person not having a valid
certificate of reglistration as an optometrist or accepting
employment to practice optometry for or from a company or
corporation;

(d) permitting another to use -his the optometrist's

certificate of registration;

{e) soliciting or sending a solicitor from house to
house;

(£) treatment or advice in which wuntruthful or
improbable statements are made;

(g) professing to cure nonocular disease;

(h) advertising in which ambiguous or misleading
statements are made; er

(i) the use in advertising of the expression "eye
specialist" or "specialist on eyes" in connection with the
rname of an optometrist. This chapter does not prohibit
legitimate or truthful advertising by a registered

optometrist; or
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{j} resorting to fraud, misrepresentation, or deception

in the examination or treatment of a person or in billing or

reporting to a Derson, company, institution, or

organization, including fraud, misrepresentation, or.a claim

for benefits under Title 39, chapter 71 or 72,

(3) Before a certificate is revoked, the holder shall
be given a notice and an opportunity for a hearing.

(4) Any optometrist convicted a second time Eor
violation of the provisions of this chapter or whose
certificate of registration or examination has been revoked
a second time shall not be permitted to practice optometry

in thig state.”

SECTION 16. secTION 37-12-321, MCA, IS AMENDED TO READ:

®"37-12-321. Unprofessional conduct. As used in this
chapter, "unprofessional conduct” means:

(1) resorting to fraud, misrepresentaticon, or deception
in applying for or securing a 1license or in taking the
examina;ion provided for in this chapter;

{2) ohtaining any form of compensation, directly or
indirectly, by the misrepresentation that a manifestly
incurable disease, injury, or condition can be cured;

(3) practicing chiropractic under a false or assumed
name or impersonating another practitioner of 1llke or

different name;

{4) knowingly disobeying a rule of the board;
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(S5) conviction of a criminal . offense invelving moral
turpitude. A certified copy of the judgment of conviction is
conclusive evidence of the conviction. This subsection is
subject to chapter 1, part 2, of this title,

{6) habitual intemperance or excessive use of narcotic
drugs, alcohol, or any other substance to the extent that
such use impairs the user's physical or mental professional
capability:

{7) administering, dispensing, or prescribing a
narcotic or hallucinatory drug, as defined by the federal
food and drug administration or successors;

(8) resorting to fraud, misrepresentation, or deception
in the examination or treatment of a person or in billing or
reporting te a person, company, institution, or

organization, including fraud, misrepregentation, or

deception with regard to a claim for beneflts under Title

39, chapter 71 or 72;

{9) testifying in court on a contingency basis;

(10) conspiring to misrepresent or knowingly
miarepresenting physical conditions in order tec increase or
decrease a settlement or award;

(11} aidin§ or abetting in the practice of chiropractic

a person not licensed to practice chiropractic or a person

~whose license is suspended:

(12) practicing chiropractic as the partner, .agent, or
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employee of or in joint venture with a person not licensed
to practice chiropractic in this state. However, this does
not prohibit incorporation as a professional service
corporation under -"Title 35, chapter 4, or prevent a single
consultation with or a single treatment by a person licensed
to practice chircpractic in another state or territory of
the United States or a foreign country.

(13) viclating, attempting or conspiring to violate, or

.aiding or abetting in the violation of this chapter or the

rules adopted under it; or
(14) conduct unbecoming .a person licensed to practice
chiropractic or detrimental to the best interests of the

public.”

SECTION 17. SECTION 37-14-321, MCA, IS AMENDED TO READ:

®"37-14-321. Revocation or suspension of license or
permit, A license or permit may be suspended for a fixed
period or may be revoked, or such technologist or technician
may be censured, reprimanded, or otherwise disciplined as
determined by the board if, after a hearing before the
board, it is detezpined éhat the radiologic technologist -or
limited permit technician;

{1y is gquilty of fraud or deceit in activities as a
radiologic technologist or limited permit technician or has
been gquilty of any fraud or deceit in procuring the license

or permit;
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{2) has been convicted in a court of competent
jurisdiction of a crime involving moral turpitude;

(3) is an habitual drunkard or is addicted to the use
of narcotics or other drugs having a similar effect or 1is
not mentally competent;

(4) is guilty of unethical or unprofessional conduct,

as defined by rules promulgated by the board, including

fraud, misrepresentation, or deception with regard to a

claim for benefits under Title 35, chapter 71 or 72, or has

been guilty of incompetence or negligence in his activities

as a radiologic technologist or limited permit technician;
{5) has continued to ©perform as a radiologic

technologist or limited permit technician without obtaining

a license or permit or renewal as required by this chapter.*

NEw sEcTion. SECTION 18. PrROHIBITED ACTIONS —

PENALTY. {1) THE FOLLOWING ACTIONS BY A MEDICAL PROVIDER

CONSTITUTE VIOLATIONS AND ARE SUBJECT TOC THE PENALTY IN

SUBSECTION £33 (2):

{A) FAILING TO DOCUMENT, UNDER OATH, THE PROVISION OF

THE SERVICES OR TREATMENT FOR WHICH COMPENSATION IS CLAIMED

ONDER CHAPTER 72 OR THIS CHAPTER; OR

(B) REFERRING A WORKER FOR TREATMENT OR DIAGNOSIS OF AN

INJURY OR ILLNESS THAT 1S COMPENSABLE UNDER CHAPTER 72 OR

THIS CHAPTER TC A FACILITY OWNED WHOLLY OR IN PART BY THE

PROVIDER, UNLESS THE PROVIDER INFORMS THE WORKER OF THE
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OWNERSHIP INTEREST AND PROVIDES THE NAME AND ADDRESS OF

ALTERNATE FACILITIES, IF ANY EXIST.

t24--A-PERSON-bLIEENSHB-PO-PRACTIEB-hAW-IN-MONPANA--BR--A

MBDI€AL--CARB-PROVIDER-WHO-ADVERT?ISRS-SERVICEJS-OR-PACILEPEIRS

Hi?H-QHB-iN?ENT!QN-THAT--A-—WGRKER--HSB-—?HBSE--SERVEEBS-—GR

PACIbIPIES--WiPH--REGARD--%0--AN--iNJURY--OR-ILENESS-FHA®-1S

COMPENSABLE-UNBER-CHAPTER-72-0R~PHES-EHAPTER-ANB--WHO--PAERS

FO--ANNOUNER--IN--~FHB-APVBERTISEMENT -PHAT-PIBING-A-FRAUDUELENT®

€bAIM-FS-PHEFTy-AS-PROVIDEB-IN-39-F1-336;-IS-SUBIECT-PO--THA

PENALTY-IN-OUBSBEPION~-t3}~

+34(2) A PERSON WHO VIOLATES THIS SECTION MAY BE

ASSESSED A PENALTY OF NOT LESS THAN $200 OR MORE THAN $500

FOR EACH OFFENSE, THE DEPARTMENT SHALL ASSESS AND COLLECT
THE PENALTY.

NEw SECTION. SECTION 19. NO LIABILITY FOR REPORTING

VIOLATION. A PERSON, INCLUDING BUT NOT LIMITED TO AN INSURER

OR AN EMPLOYER, MAY NOT BE HELD LIABLE FOR CIVIL DAMAGES AS

A RESULT OF REPORTING IN GOOD FPAITH INFORMATION THAT THE

PERSON BELIEVES PROVES A VIOLATION OF THE PROVISIONS OF

CHAPTER 72 OR THIS CHAPTER.

SECTION 20. SECTION 39-71-736, MCA, IS AMENDED TO READ:

"39-71-736. Compensation -- from what date paid.
(1) (a) No compensation may be paid for the first 48 hours
or 6 days' lcaas of wages, whichever 1is less, that the

claimant is totally dimabled and unable to work due to an
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injury. A claimant is eligibie for compensation starting
with the 7th day.

{b) However, separate benefits of medical and hospital

-services must be furnished from the date of injury.

{2) For the purpose of this gection, except as provided

in subsection (3), an injured worker is not considered to be

entitled to compensation benefits if the worker is receiving
sick leave benefits, except that each day for which the
worker elects to receive sick leave counts 1 day toward the
6-day walting period.

{(3) Augmentation of temporary total disability benefits

with sick leave by an employer pursuant to a collective

bargaining agreement may not disqualify a worker from

receiving temporary total disability benefits.

{4) Receipt of vacation leave by an injured worker may

not affect the worker's eligibility Ffor temporary total

disability benefits.”

SECTION 21, sSECTION 39-71-2315, MCA, IS AMENDED TO

T e e e

READ:

®39-71-2315. Management of state fund -~ powers and

duties of the board -- business plan required, (1) The

management and control of the state fund is vested solely in

the board.
{2) The board is vested with full power, authority, and

jurisdiction over the state fund. The board may perform all
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acts necessary or convenient in the exercise of any power.,
authority, or iurisdiction over the state fund, either in
the adminigtration of the state fund or in connection with
the insurance business tc be carried on under the provisions
of this part, as fully and completely és the governing body
of a private mutual insurance carrier, in order to fulfill
the ohjectives and intent of this part. Bonds may not be
issued by the board, the state fund, or the executive
director.

{3) The board shall adopt a business plan nc later than

June 30 for the next fiscal vear. At a minimum, the plan

must include:

{a) specific goalg for the fiscal year for financial

performance. The standard for measurement of financial

performances must include an evaluation of premium to

surplus.
[b) wspecific goals for the fiscal year for operating

performance. Goals must include but not be limited to

specific performance standards for staff in the area of

senjior management, underwriting, and claims administration.

Goals must, in general, maximize efficiency, economy, and

equity as allowed by law.

{4) The bugsiness plan must be available upon reguest to

the general public for a fee not to exceed the actual cost

of publication. BHowever, performance goals relating to a
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specific employment posgition are confidential and not

available to the public.

{5) Nc sooner than July 1 or later than October 31, the

board shall convene a public meeting to review the

performance of the state fund, using the business plan for

comparison of all the established goals and targets. The

board shall publigh, by November 30 of each year, a report

of the sgtate fund's actual performance as compared to the

business plan.”

NEW sEcrioN. SECTION 22. DEFINITIONS. AS USED  IN

{SECTION 23], THE FOLLOWING DEFINITIONS APPLY:

(1) "BUSINESS ENTITY" MEANS A BUSINESS ENTERPRISE OWNED

BY A SINGLE PERSON, CORPORATION, ORGANIZATION, BUSINESS

TRUST, TRUST, PARTNERSHIP, JOINT VENTURE, ASSOCIATION, OR

OTHER BUSINESS ENTITY.

{2) “GROUP" MEANS TWO OR MORE BUSINESS ENTITIES THAT

JOIN TOGETHER WITH THE APPROVAL OF THE DEPARTMENT TO

PURCHASE INDIVIDUAL WORKERS' COMPENSATION INSURANCE POLICIES

COVERING EACH BUSINESS ENTITY THAT IS PART OF A GROUP.

NEW SECTION. SECTION 23. GROUP PURCHASE OF WORKERS'

COMPENSATION TINSURANCE. (1) ON RECEIVING APPROVAL OF THE

DEPARTMENT, TWO OR MORE BUSINESS ENTITIES MAY JOIN TOGETHER

TO FORM A GROUP TO PURCHASE INDIVIDUAL WORKERS' COMPENSATION

INSURANCE POLICIES COVERING EACH MEMBER OF THE GROUP.

{2) TO BE ELIGIBLE TO JOIN A GROUP, THE DEPARTMENT

-49- HP 622
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SHALL DETERMINE THAT A BUSINESS ENTITY IS5 ENGAGED IN A

BUSINESS PURSUIT TBAT IS THE SAME AS OR SIMILAR TO THE

BUSINESS PURSUITS OF THE OTHER ENTITIES PARTICIPATING IN THE

GROUP.

(3) THE DEPARTMENT SHALL ESTABLISH A CERTIFICATICN

PROGRAM FOR GROUPS ORGANIZED UNDER THIS SECTION AND SHALL

ISSUE TO ELIGIBLE BUSINESS ENTITIES CERTIFICATES OF APPROVAL

THAT AUTHORIZE FORMATION AND MAINTENANCE OF A GROUP.

(4) THE DEPARTMENT BY RULE SHALL ADOPT FORMS, CRITERIA,

AND ‘PROCEDURES FOR THE ISSUANCE OF CERTIFICATES OF APPROVAL

TO_GROUPS UNDER THIS SECTION.

(S5) A GROQUP CERTIFIED UNDER THIS SECTION MAY PURCHASE

INDIVIDUAL WORKERS' COMPENSATION INSURANCE POLICIES COVERING

EACH MEMBER OF THE GROUP FROM ANY INSURER AUTHORIZED TO

WRITE WORKERS' COMPENSATION INSURANCE IN THIS STATE. UNDER

AN INDIVIDUAL POLICY, THE GROUP IS ENTITLED TQO A PREMIUM OR

VOLUME DISCOUNT THAT WOULD BE AFPLICABLE TO A POLICY OF THE

COMBINED PREMIUM AMOURT OF THE INDIVIDUAL POLICIES.

(6) A GROUP SHALL APPORTION ANY DISCOUNT CR

POLICYHOLDER DIVIDEND RECEIVED ON WORKERS' COMPENSATION

INSURANCE COVERAGE AMONG THE MEMBERS OF THE GROUP ACCORDING

TO A FORMULA ADOPTED IN THE PLAN OF OPERATION FOR THE GROUP.

{7) A GROUP SHALL ADOPT A PLAN OF OPERATION THAT MUST

INCLUDE THE COMPOSITION AND SELECTION OF A GOVERNING BOARD,

THE METHODS FOR ADMINISTERING THE GROUP, AND GUIDELINES FOR

-50- HB 622



bW N e

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0622/03

THE- WORKERS'. COMPENSATION INSURANCE COVERAGE OBTAINED BY THE

"GROUP, INCLUDING THE PAYMENT OF PREMIUMS, THE DISTRIBUTION

OF DISCOUNTS,.AND THE -METHOD FOR PROVIDING RISK - MANAGEMENT.

A GROUP SHALL FILE A COPY OF ITS PLAN OF OPERATION. WITH THE

DEPARTMENT .

SECTION 24. SECTION 39-71-407, MCA, IS AMENDED TC READ:

®39-71-407. Liability of insurers -- limitations --

apportionment. (1) Every insurer is liable for the payment

of compensation, in the manner and to the extent hereinafbesr

provided in this gection, to an employee of an employer it
insures who receives an injury arising out of and in the
course of his employment or, in the case of his death from
such the injury, to his the employee's beneficiaries, if
any.

(2) (a) An insurer is liable for an injury as defined
in 39-71-119 if the claimant establishes it is more prtobable
than not that:

{i) a claimed injury has occurred; or

{ii) a claimed injury aggravated a preexisting
condition.

(b) Proof that it was medically possible that a claimed
injury occurred or that -sueh the claimed injury aggravated a
preexisting condition is not sufficient to establish
liability.

(3) An employee who suffers an injury or dies while

-51- HB 622
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traveling is not covered by this chapter unless:

t{a) (i) the employer furnishes 'the transportation or
the employee receives reimbursement from the employer for
costs of travel, gas, o0il, or 1lcdging as a part of the
emiployee's bepefits or employment agreement; and

{(ii) the travel is necessitated by and on behalf of the
employer as an integral part or condition of the employment;
or

(b) the travel is required by the employer as part of
the employee's job duties.

(4) An employee is not eligible for benefits otherwise
payvablie under this chapter if the employee's use of alcohol
or drugs not prescribed by a physician is the sole and
exclusive cause of the injury or death. However, if the
exployer had knowledge of and failed to attempt to stop the
employee's use of alcohol or drugs, this subsection does not
apply.

(5) If a claimant who has reached maximum healing
suffers a aubsequent nonwork-related injury to the same part
of the body, the workers' compensation insurer is not liable
for any compensation or medical benefits caused by the
subseguent nonwork-related injury.

{6} If an injury, as defined in 39-71-119, occurs that

involves an aggravation of a preexisting condition, the

permanent total, permanent partial, and medical benefits

-2 HB 622
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payable under this chapter after a worker reaches maximum

healing must be apportioned between the insurer or insurers

who are liable for coverage for the preexisting condition

and the insurers who are liable for coverage for the

aggravation injury. The jnsurer for the injury is

responsible only for the portion attributable to the

aggravation injury.

{7y If a workers' compensation insurer had a

compensable claim for the preexisting condition, the insurer

remains liable for the portion attributable to that insurer

for permanent total, permanent partial, and medical

benefits.*”

SECTION 25. SECTION 39-72-706, MCA, 1S AMENDED TO READ:

*39-72-706. Aggravation -- apporticoment. (1) If an

occupational disease is aggravated by any other disease or
infirmity not itself compensable or if disability or death
from any other cause not itself compensable 1is aggravated,
prolonged, accelerated, or in any way contributed to by an
occupational disease, the compenaation payable under this
chapter must be reduced-and-iimited-to-sueh-propartion-onty
of--the--compensation--chat--wonid---be---payabie—--1f---the
acecupational--disease--were-the-soie-caunse-ef-the-disabitiey
or-death-as-such-secupationat-disease-as-a-caunative--facreor
bears--to--ati--the--causes-—-of--sueh--disability-—-or-—death

apportioned between the preexisting condition and the
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liability attributable to the occupational disease after the

worker reaches maximum healing.

(2) If a workers' compensation insurer had a

compensable claim for the preexisting condition, the insurer

remains liable for the portion attributable to that insurer

for benefits paid.

t23(3) If compensation is reduced--a---prepertionate

amount apportioned as provided in subsection (1) and the

worker receives disability social security benefits, the
offset entitlement granted to the insurer must be reduced
apportioned in the same proporticnate amount as the
compengation as 1long as the worker continues to receive

disability social security benefits."

SECTION 26. SECTION 39-72-707, MCA, IS AMENDED TO READ:

"39-72-707. Silicosis with complications. In cases of
disability  or death from silicosis complicated with
tuberculosis of ‘the lungs, compensation shaii must be
payable as for disability or death from an uncomplicated
silicosis. In case of disability or death from silicosis
when complicated with any disease not compensable under this
chapter and other than pulmonary tuberculosi;, compensation

shaii---be--reduced must be apportioned as provided in

39-72-706."

SECTION 27. SECTION 39-71-606, MCA, IS AMENDED TO READ:

®39-71-606. Insurer to accept or deny claim within

-54- HB 622
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thirty days of receipt — notice of denial -- notice to
employer. (1) Bvery inmsurer under any plan for the payment
of wocrkers' compensation bemefits shall, within 30 days of
receipt of a claim for compensatioen, eirher accept or deny
the claim, and if denied shall inform the claimant and the
department in writing of such denial.

(2) The department ghall make available to insurers for

distribution to claimants sufficient copies of a document

describing current benefits and entitlement available under

Title 319, chapter 71. Upon raceipt of a claim, each inSurer
shall promptly notify the claimant in writing of potemntial
benefits and entitlement available by providing the claimant

a copy of the document prepared by the department.

{3) Upon the request of an employer it insures, an
insurer shall notify the employer of all coempensation
benefits that are ongoing and are being charged against that
emiployer's account."

NEW SECTION. Section 28. codification instruction. (1)
fSections--iiy-32y-and-3S54-are-intended-to-be-codif red-as-an
tntegrai-part-of-Pitie-39y-~chapter--9iy--part——3y-—and--tire
provisions--~6f--Pitle—- -39y -—~chaprer-—3iy--pare—~3Iy-—apply—to
Foeetiows -2y -22y-awd-¥idr

t29--iSections-~13-—umd--F4} [OREPIIONS-—0-—AND--9] are
[SECTION 8] IS intended to be codified as an integral part
of Title 39, chapter 71, part 7, and the provisions of Title

=55~ HB 622
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39, chapter 71, part 7, apply to tsections-id-and-i4is
{o9BePIONS-0-ANB-9] {SECTION 8).

(2) [SECTION %31 10] IS INTENDED TO BE CODIFIED AS AN
INTEGRAL, PART OF TITLE 39, CHAPTER 71, PART 4, AND THE

PROVISIONS OF TITLE 39, CHAPTER 71, PART 4, APBLY TO

[[SECTION 3+ 10].

(3) ([SECTIONS 39-—ANDB-26 18 AND 19] ARE INTENDED TO BE

CODIFIED AS AN INTEGRAL PART OF TITLE 39, CHAPTER 71, AND

THE PROVISIONS OF TITLE 39, CHAPTER 71, APPLY TO [SECTIONS

+9-ANB-28 18 AND 19).

{4) [SECTIONS 22 AND 23] ARE INTENDED TQ BE CODIFIED AS

AN INTEGRAL PART OF TITLE 39, CHAPTER 71, AND THE PROVISIONS

OF TITLE 39, CBAPTER 71, APPLY TO [SECTIONS 22 AND 23].

MW SECTION. SECTIOM 29. SEVERABILITY. IF A PART OF

[THIS ACT) IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE

FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF {THIS

ACT] IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART

REMAINS IN EFFECT IN ALL VALID APPLICATIONS THAT ARE

SEVERABLE FROM THE INVALID APPLICATIONS.

new SecrioN. SECTION 30. EerFecTIVE DATE. {THIS ACT] IS

EFFECTIVE JULY 1, 1993.

...End_

—56- ' HB 622



SENATE SELECT COMMITTEE REPORT

Page 1 of 2
April 7, 1993

MR. PRESIDENT:

We, your select committee on Worker's Compensation having had
under consideration House Bill No. 622 (third reading copy —-
blue), respectfully report that House Bill No. 622 be amended as
follows and as so amended be concurred in,

Signed: %/. %

Senator Thomas E. "Tom" Towe, Chair
That such amendments read:

1. Title, page 1, lines 7 and 8.
Following: "APPOINTMENTS;™ on line 7
Strike: the remainder of line 7 through "BENEFITS;" on line 8

2. Title, page 2, line 12,
Strike: "“39-71-741,*

3. Page 2, line 19.
Strike: "23“

Insert: "22"

4. Page 15, line 22 through page 19, line 1l.
Strike: section 5 in its entirety

Renumber: subsegquent sections

5. Page 27, line 12.

Following: ™(2)"

Strike: line 12 through “"benefits"
Insert: "An insurer's liability"

6, Page 27, line 18B.

Strike: line 18 in its entirety

Ingsert: "the injured worker's temporary total disability benefit
rate."

7. Page 49, line 11.
Strike: "23"
Insert: "22"

8. Page 50, line 15.

Following: "STATE"

Insert: ", except that the state fund, as defined in 39-71-2312,
has the right to refuse coverage of a group and its plan of
operation but cannot refuse coverage to an individual

employer”
M}md. Coord. . 7
*ﬂ Sec. of Senate Senator Carrying Bill 7815565C.5an

9, Page 55, line 24.
Page 56, line 2.
Strike: “8"

Insert: "7"

10. Page 56, lines 3 and 6.
Strike: “10"
Insert: "9"

1l1. Page 56, lines 7 and 10.
Following: “20%

Insert: "17 and"

Following: "18"

Strike: "AND 19"

12. Page 56, lines 11 and 13.
Following: "SECTIONS"

Insert: “21 an

Following: "22"

Strike: "AND 23"

~END-

Page 2 of 2
April 7, 1993

SENATE
HBéez 2

781556SC.San



SENATE COMMITTEE QF THE WHOLE AMENDMENT
April 12, 1993 1:10 pm
Mr. Chairman: I move to amend House Bill No. 622 (third reading
copy -— blue).

ADQPT

REJECT Signed:

Senator Sue Bartlett
That such amendments read:

1. Page 51, line & through 53, line 12,
Strike: Section 23 in its entirety
Insert: "Section 23. Section 39-71-407, MCA, is amended to read:

"39-71-407. Liability of insurers -- limitations. (1) Every
insurer is liable for the payment of compensation, in the manner
and to the extent hereinafrer provided in this section, to an
employee of an employer that it insuces who recelves an injury
arising out of and in the course of his employment or, in the
case of hiw death from such the injury, to his the employee's
beneficiaries, if any,

{(2) ta) An insurer is liable for an injury as defined in
39-71-119 if the claimant establishes that it is more probable
than not that:

(i) a claiwed injury has occurred; or

(ii) a claimed injury aggravated a preexisting condition.

(b) Proof that it was medically possible that a claimed
injury occurred or that such the claimed injury aggravated a
preexisting condition is not sufficient to establish liability.

(3) An employee who suffesrs an injury or dies while
traveling is not covered by this chapter unless:

{a) (i) the employer furnishes the transportation or the
employee receives reimbursement from the employer for costs of
travel, gas, oil, or lodging as a part of the employee's benefits
or employment agreement; and

{ii) the travel is necessitated by and on behalf of the
employer as an integral part or coaditjion of the employment; or

(b) the travel is required by the employer as part of the
employee's job duties.

(4) An employee is not eligible for benefits otherwise
payable under this chapter if the employee's use of alcohol or
drugs not prescribed by a physician is the sote—amd—exclusive
ma jor contributing cause of the injury or death. However, if the
employer had knowledge of and failed to attempt to stop the
employee's uyse of alcohol or drugs, this subsection does not
apply.

{5y If a claimant who has reached maximum healing suffers a
subsequent nonwork-related injury to the same part of the body,

M~ and. Cocrd. r801310CW. Sma
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the workers' compensation insurer is not liable for any
compensation or medical benefits caused by the subsequent
nonwotk-related injury.

(6) As used in this section, “major contributing cause"
means a leading factor contributing to the result when compared
to all other contributing factors. "

—END-

SENATE

Hb 62y
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SENATE COMMITTEE OF THE WHOLE AMENDMENT
April 12, 1993 1:13 pm
Mr. Chairman: 1 move to amend House Bill No. 622 (third reading
copy -- blue).

"ADOPT

REJECT Signed:
Senator Sue Bartlett

That such amendments read:

1. Title, page 1, lines 12 and 13.
Following: "INFIRMITY:;" on line 12
Strike: the remainder of line 12 and line 13 in their entirety

2. Title, page 2, line 1l.
Strike: "39-71-407,"

3., Title, page 2, line 13.
Following: "AND"

Insert: “aNp™

Strike: "319-72-706, AND 39-72-707,"

4. Page 51, line 6 through page 54, line 23.
Strike: sections 23, 24, and 25 in their entirety
Renumber: subsequent sectiona

-END-

SENATE
6L
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SENATE COMMITTEE OF THBE WHOLE AMENDMENT

April 12, 1993 1:15 pm

Mr. Chairman: I move to amend House Bill No.{23(third reading
copy —- blue).

ADOPT

REJECT Signed:
Senator Sue Bartlett

That such amendments read:

l. Title, page 1, lines 8 and 9.
Following: “BENEFITS;" on line 8
Strike: the remainder of line 8 through “REQUIREMENTS:" on line 9

2. Title, page 2, line 12.
‘Strike: "31%-71-2001,"

3. Page 2, line 19.
Strike: "22%
Insert: “21*

4. Page 1%, line 12 through page 22, line 6.
Strike: section 5 in its entirety
Renumber: subsequent sections

5. Page 49, line 11,
Strike: "22"
Insert: "21I"

6. Page 55, line 24,
Page S6, line 2.
Strike: "7

Insert: "6"

7. Page 56, lines 3 and 6.
Strike: "9~

Insert: “B"

8. Page 56, lines 7 and 10.
Strike: "17 AND 18"

Insert: “16 and 17"

9. Page 55, lines 11 and 13.

Strike: "21 AND 22"
Insert: "20 and 21"

-END- SENATE
HE (2
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SENATE COMMITTEE OF THE WHOLE AMENDMENT
April 12, 1993 1:5] pm

Mr. Chairman: I move to amend House Bill No. 622 (third reading
copy —-- blue).

ADOPT

REJECT Signed:
nator Gary Forrester

That such amendments read:

1. Title, page 2, line 8.

Following: *“;*

Insert: "ALLOWING INSURERS TO SUSPEND BENEFITS TO WORKERS
RECEIVING SOCIAL SECURITY DISABILITY BENEFITS:"

2. Title, page 2, line 10.
Following: "39-71-116,"
Ingsert: "39-71-123,"

3. Title, page 2, line 1ll.
Following: “39-71-407,"

Insert: “39-71-601,%

4. Title, page 2, line 12,
Following: line 11
insert: *39-71-701,"

5. Page 95, line 18,
Follewing: line 17
Insert: "Section 27. Section 39-71-123, MCA, is amended to read:

"39-71-123. Wages defined. (1) "Wages" means the gross
remuneration paid in money, or in a substitute for money, [or
services rendered by an employee, or income provided for in
subsection (1)({d). Wages include but are not limited to:

{a}) commissions, bonuses, and remuneration at the regular
hourly rate for overtime work, holidays, vacations, and sickness
perliods; )

(b} board, lodging, rent, or housing if it constitutes a
part of the employee's remuneration and is based on its actual
value; amd

{c) payments made to an employee on any basis other than
time worked, including but not limited to piecework, an incentive
plan, or profit-sharing arrangements; and

{d)} income or payment in the form of a draw, wage, net
profit, or substityte tor money received or taken by a sole
proprietor_or partner, regatdless of whether the scle proprietor
or partner has pertormed work or provided services for that
remuneracion.,

M Amd. Coord. r801353CW. Sma
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(2) Wages do not include:

(a) employee expense reimbursements or allowances for
meals, lodging, travel, subsistence, and other expenses, as set
forth in department rules;

(b) special rewards for individual invention or discovery;

{c} tips and other gratuities received by the employee in
excess of those documented to the employer for tax purposes;

{d) contributions made by the emplayer to a group insurance
or pensicn plan; or

e} wvacation or sick leave benefits accrued but not paid.

(3) For compensaticn benefit purposes, the average acrual
earninga for the four pay periods immediately preceding the
injury are the employee's wages, except iE:

{a) the term of employment for the same employer is less
than four pay periods, in which case the employee's wages are the
hourly rate times the nuymber of hours in a week for which the
employee was hired to wark; or

(b) for good cause shown by the claimant, the use of the
four pay periods does not accurately reflect the claimant's
employment history with the employer, in which case the insurer
may use additional pay periods.

(4} (a) For the purpose of calculating compensation
benefits for an employee working concurrent employments, the
average actual wages must be calculated as provided in subsaction
(3).

(b) The compensation benefits for a covered voclunteer must
be based on the average actual wages in his the volunteer's
regular employment, except self-employment as a sole proprlietor
or partner who elected not to be covered, from which hre the
volunteer is disabled by the injury incurred. -

{c) The compensation benefits for an employee working at
two Oor more cofcurrent remunerated employments must be based on
the aggregate of average actual wages of all employments, except
self-employment as a sole proprietor or partner who elected not
to be covered, from which the employee is disabled by the injury
incurred.

{5) The compensation benefits and the payroll, for premium
purposes, for a volunteer firefighter covered pursuant to 39-71-
118(4) musat be based upon a wage of not less than $900 a month
and naot more than 1f times the average weekly wage as defined in
this chapter.”

Section 28. Section 19-71-601, MCA, i3 amended to read:

*39-71-601. Statute of limitation on preaentment of claim -
- waiver. (1) In case of personal injury or death, all claims
must be forever barred unless signed by the claimant or the
claimant's representative and presented in writing to the
employer, the insurer, or the department, as the case may be,
within 12 months from the date of the happening of the accident,

SENATE
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either by the claimant or someane legally authorized to act for
frim—im—is on_the claimant's behalf.

{(2) The department may waive the time requirement up to an
additional 24 months upon a reasonable showing by the claimant
of:

ta) lack of knowledge of disability;
{b) latent injury; or
(c) equitable estoppel.”

Section 29. Section 39-71-701, MCA, is amended to read:

"39-71-701. Compensation for temporary total disability --
exception. (1) Subject to the limitation in 39-71~736 and
subsection (4) of this section, a worker is eligible for
temporary total disaoility benefits when the worker suffers a
total loss of wages as a result of an injury and until the worker
reaches maximum healing.

{2) The determination of temporary total disability must be
supported by a preponderance of medical evidence.

{3} Weekly compensation benefits for injury producing
temporary total disability stratt—be are 66 2/3% of the wages
received at the time of the injury. The maximum weekly
compensation benefits may not exceed the state’'s average weekly
wage at the time of injury. Temporary total disability benefits
must be paid for the duration of the worker's temporary
disability. The weekly benefit amount may not be adjusted for
cost of living as provided in 39-71-702(5).

{4} If the treating physician releases a worker to return
to the same position regardless of availability of employment or
to the same, a modified or an alternative position that the
individual is able and qualified to perform with the same
employer at an equivalent or higher wage than he the individual
received at the time of injury, the worker is no longer eliglble
for temporary total disability benefits even though he the
individual has not reached maximum healing. A worker requalifies
for temporary total disability benefits if the modified or
alternative position is no longer available for any reason to the
worker and the worker continues to be temporarily totally
disabled, as defined in 39-71-116.

(5) In cases where it is determined that periodic
disability benefits granted by the Social Security Act are
payable because of the injury, the weekly benefits payable under
this gsection are reduced, but not below zero, by an amcunt equal,
as nearly as practical, to one-half the federal periodic benefits
for such week, which amount is to be calculated from the date of
the disability social security entitlement.

(6) If the claimant is awarded social security benefits,
the insurer may, upon notification of the claimant’s receipt of
social securlty benefits, suspend biweekly compensation benefits
for a period sufficlent to recover any resulting overpayment of

r8013153CW. Sma
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benefits. This subsection does not prevent a claimant and insurer

from agreeln% to a resazment Elan.
[ ’ ’

throogit—dume—38 1997 weer iy compensatTon—benef its—for—temporary
A i1 3
of 3299 —estabriTsited—duty 7 1986"

Renumber: subsequent sections

-END-

r801351CW. Sma



53rd Legislature

L™ - - S R - SR

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0622/04
HOUSE BILL KO. 622
INTRODUCED BY EWER, HARP
A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING

WORKERS ' COMPENSATION AND OCCUPATIONAL DISEASE LAWS;
PROVIDING FOR SUSPENSION OF BENEFITS TO A WORKER WHO FAILS
TO KEEP MEDICAL APPOINTMENTS; AUPHORFSING-SETTHEMENTS-POR
PUPURE-MEBICAL-BENEPIPS: REVISING--REHABIHITATION-—DENBPIPS
REQUIREMENTS + -DESEONAPEING-bIABILIPY - POR-OCCUPATIONAL-DEISEASE
BENBPIPG——-IP——FHERE--18--MORB--THAN--ONB--INSURER; --REVi3ING
BENBPIP6———WHEN- - -OCECUPATIONAh—--PEIORASE-- 19~ -AGERAVATED--BY¥

NONEOMPENSABLB-DISEASE-OR-ENFIRMIT¥; ABLOWING--APPORTIONMENT

AP -COMPENSAPION-POR-FPREEXISPENG-CONDIZIONS -BEYWERN-INSHRERS ¢

RBEUEIRING—-NONRBESIDENT-EMPLOY ERG - PO-GBEAIN-IN-SPAPH-COVERAGR
OR-PAY-PHE-DIPPERENCE-IN-PREMIUME 7 -PROVIDING-POR——FINES--POR
EMPLO¥AR-MISEONBUCEP+ EREATING-A-MEDICAD-PANEL-ANB-PROEEDURES
POR-HANBLEING-PRERUIETENG- ENJUR¥-BE3PUPBS; CREATING TEMPORARY
PARTIAL DISABILITY BENEFITS; REQUIRING-EMPLOYBRS-¥O-REPORYT
HBH—BHPBG¥BﬂS-QG*QHB—iRSHRBR—ANB-BBP&RQMBH?—HiTgiN-?i--HBBRS
eF-~FHE--PIRSP--PA¥YDA¥--APFER--HERENG; REVISING ELIGIBILITY

REQUIREMENTS TO SELP-INSURE; ALLOWING CERTAIN OPTIONAL

DEDUCTIBLES TO POLICYBOLDERS ; REQUIRING SUSPENSION,

REVOCATION, OR DENIAL OF A PROFESSTIONAL OR OCCUPATIONAL

LICENSE FOH VIOLATION OF THE WORKERS' COMPENSATION LAW;

REVISING THE DEFINITION OF UNPROFESSIONAL CONDUCT ;
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PROHIBITING CERTAIN ACTIONS; PRECLUDING LIABILITY FOR

REPORTING VIOLATIONS OF THE WORKERS' COMPENSATION LAW;

ALLOWING AUGMENTATION OF TEMPORARY TOTAL DISABILITY BENEFITS

WITH SICK LEAVE AND VACATION LEAVE; REQUIRING THE STATE FUND

BOARD TO ADOPT AN ANNDAL BUSINESS PLAN; ALLOWING GROUP

PURCHASE OF WORKERS' COMPENSATION TINSURANCE; REQUIRING THE

INSURER TO NOTIFY CLAIMANTS OF BENEFITS AND ENTITLEMENT

USING INFORMATION PROVIDED BY THE DEPARTMENT; ALLOWING

INSURERS TOQO SUSPEND BENEFITS TO WORKERS RECEIVING SOCIAL

SECURITY DISABILITY BENEFITS; AMENDING SECTIONS 37-1-131,

37-3-322, 37-6-310, 37-19-311, 37-12-321, 37-14-321,

39-71-116, 39-71-123, 39-71-307, 33-71-403%7 39-73-6045

39-71-316, 39-331-48%5 39-71-407, 39-71-601i, 39-71-605,

39-71-606, 39-71-607, 39-71-701, 39-71-736, 39-71-F4%5

39-71-20017 39-71-2101, 39-71-2315, ANB AND 39-72-303,

39-32-76067-ANDP-39-72-70F7 AND-39-72-7067 MCA; AND REPEALING

SHEPEON-39-F1—-4027—MEA PROVIDING AN EFFECTIVE DATE."

STATEMENT OF INTENT

A STATEMENT OF INTENT IS REQUIRED FOR THIS BILL BECAUSE
[SECTION 23 22 21] REQUIRES THE DEPARTMENT BY RULE TO ADOPT

FORNS, CRITERIA, AND PROCEDURES FCR THE ISSUANCE OF

CERTIFICATES OF APPROVAL FOR GROUPS ELIGIBRLE TO PURCHASE

GROUP INSURANCE. THE RULES ADOPTED BY THE DEPARTMENT MUST:

(1) BE CONSISTENT WITH THE PROVISIONS OF TITLE 39,

-2- HB 622
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CHAPTER 71, AND [THIS ACT); AND

{2) ADDRESS WHO MAY BE IN A GROUP, HOW A MEMBER MAY BE

REMOVED FROM THE GROUP, THE CRITERIA FOR CERTIFICATION, THE

APPORTIONMENT OF DIVIDERDS OR DISCOUNTS, THE REQUIREMENTS

FOR A PLAN OF OPERATION, AND ANY REPORTING REQUIREMENTS THAT

MAY BE NECESSARY.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 39-71-116, MCA, is amended to read:

"39-71-116. Definitions. Unless the context otherwise
requires, words and phrases employed in this chapter have
the following meanings:

(1) "Administer and pay" includes all actions by the
state fund under the Workers' Compensation Act and the
Occupational Disease Act of Montana necessary to:

(a) the investigation, review, and settlement of
claims;

{b) payment of benefits;

{c) setting of reserves;

{d) furnishing of services and facilities; and

{e) wutilization of actuarial, audit, accounting,
vocational rehabilitation, and legal services.

{2) “Average weekly wage® means the mean weekly
earnings of all employees under covered employment, as

defined and established annually by the Montana department

-3- HB 622
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of labor and industry. It is established at the nearest
whole dollar number and must be adopted by the department
prior to July 1 of each year.

(3) "Beneficiary" means:

(a) a surviving spouse living with or legally entitled
to be supported by the deceased at the time of injury;

{b) an unmarried child under the age of 18 years;

{c) an unmarried child under the age of 22 years who is
a full-time student in an accredited school or is enrolled
in an accredited apprenticeship program;

{d) an invalid child over the age of 18 years who is
dependent upon the decedent for support at the time of
injury;

{(e) a parent who is dependent upon the decedent for
support at the time of the injury if ne a beneficiary, as
defined in subsections (3)(a) through (3)(d), exists does
not exist; and

{£}) a brother or sister under the age of 18 years if
dependent upon the decedent for support at the time of the
injury but only until the age of 18 years and only when ne a
beneficiary, as defined in subsections (3}{a) through
{3)(e), exists does not exist.

(4} “Casual employment®™ means employment not in the
usual course of trade, business, profession, or occupation

of the employer.

-g- HB 622
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{S} "Child" includes a posthumous child, a dependent
stepchild, and a child legally adopted prior to the injury.

(6) "Construction industry"™ means the major group of
general contractors and operative builders, heavy
construction (other than building construction) contractors,
and special trade contractors, listed in major groups 15

through 17 in the 1987 Standard Industrial Classification

Manual. The term does not include office workers, design
professionals, seiesmen salespersons, estimators, or any

other related emplayment that is not directly involved on a

regular basis in the provision of physical 1labor at a

construction or renovation site.

{7) “Days"“ means calendar days, unleas otherwise
specified.

(8) "Department™ means the department of labor and
industry.

(9) "Fiscal year"™ means the period of time between July
1 and the succeeding June 30.

{(10) "Insurer™ means an employer bound by compensation
plan No. 1, an insurance company transacting business under
compensation plan No. 2, the state fund under compensation
plan No. 3, or the uninsured employers' fund provided for in
part 5 of this chapter.

{11) “Invalid® means one who is physically or mentally

incapacitated.

=5= HB 622
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(12) “"Maximum healing" means the status reached when a
worker is as far resatored medically as the permanent
character of the work-related injury will permit,

{13} "Order" means any decision, rule, direction,
requirement, or standard of the department cor any other
determination arrived at or decision made by the department.

{14) "Payroll", “annual payroll”, or "annual payroll Eor
the preceding year™ means the average annual payroll of the
employer For the preceding calendar year or, if the employer
shail has not have operated a sufficient or any length of
time during sueh the calendar year, 12 times the average
monthly payroll for the current year. However, an estimate
may be made by the department for any employer starting in
business if no average payrclls are not available. This
estimate is—to must be adjusted by additicnal payment by the
employer or refund by the department, ae the case may
actually be, on December 31 of sueh the current year. An
employer's payrocll must be computed by calculating all
wages, as defined in 39-71-123, that are paid by an
employer.

{15) "Permanent partial disability"” means a condition,
after a worker has reached maximum healing, in which a
worker:

(a) has a medically determined physical restriction as

a result of an injury as defined in 39-71-119; and

~-6- HB 622
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(b) is able to return to work in some capacity but the
physical restriction impairs the worker's ability to work.

(16) "Permanent total disability” means a condition
resulting from injury as defined in this chapter, after a
worker reaches maximum healing, in which a worker has——neo

does not have a reasonable prospect of physically performing

regular employment. Regular employment means work on a
recurring basis performed for remuneration in a trade,
buainess, profession, or other occupation in this state.
Lack of immediate job openings 1is not a factor to be
considered in determining if a worker is permanently totally
disabled.

{17) The term “physician®™ includea “surgeon" and in
either case means one authorized by law to practice his the
person's profession in this state.

\(18) The “"plant of the employer" includes the place of
business of a third person while the employer has access to
or control over such the place of business for the purpose
of carrying on his the employer's usual trade, business, or
occupation.

{19) “Public corporation” means the state or any county.
municipal corporation, schocl district, city, city under
commission form of government or special charter, town, ar
village.

{20) "Reasonably safe place to work means that the

-7- HB 622
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place ¢of employment has been made as free from danger to the
life or safety of the emplayee as the nature of the
employment will reasonably permit.

(21) "Reasonably safe tools and appliances" are such
tools and appliances as are adapted to and are reasonably
safe for use for the particular purpose for which they are

furnished.

{22) "Temporary partial disability"” means a condition

regsulting from an injury as defined in 39-71-110y-ecevering

the-period-after-an—iniured-worker-returns—-to-—work--in—--the

saper--—modifiedr--or--alternative——enplioymenec-and-before-the

worker-has-reached-mavimum—heating IN WEICH A WORKER, PRIOR

TO MAXIMUM HEARLING:

(A} 1S TEMPORARILY UNABLE TO RETURN TO THE POSITION

HELD AT THE TIME OF INJURY BECAUSE OF A MEDICALLY DETERMINED

PRYSICAL RESTRICTION;

(B) RETURNS TO WORK IN A MODIPIED OR ALTERNATIVE
EMPLOYMENT; AND

{C) SUFFERS A PARTIAL WAGE LOSS.

223 (23) “"Temporary service contractor" means any
person, firm, asgociation, or corporation conducting
business that employs individuals directly for the purpose
of furnishing the sgervices of those individuals on a
part-time or temporary basis to others.

+23%(24) "Temporary total disability* means a condition

-8~ HB 622
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resulting from an injury as defined in this chapter that
results in total loss of wages and exists until the injured
worker reaches maximum healing.

t24%{25) “"Temporary worker® means a worker whose
services are furnished to another on a part-time or
temporary basis to substitute for a permanent eumployee on
leave or to meet an emergency or short-term workload.

+25¥3{26) “Year", unless otherwise specified, means

calendar year."

Section 2. Section 39-71-307, MCA, is amended to read:

*39-71-307. Employers and insurers to file reports of
accidents -- penalty. (1) Every employer and every insurer
is required to file with the department, under department
rules, a full and complete report of every accident to an
énployee arising out of or in the course of hts employment
and resulting in loss of life or injury to the employee. The
reports must be furnished to the department in the form and
detail as the department prescribes and must provide
specific answers to all questions required by the department
under its rules. However, if an employer is unable to answer
a question, he the employer shall state the reason he-is

ynabte for the employer's inability tc answer.

{2) Every ingurer transacting business under this
chapter shall, at the time and in the manner preascribed by

the department, make and CEile with the department the
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reports of accidents as the department requires.

(3) An employer, insurer, or adjuster who refuses or
neglects to submit to the department reports necessary for
the proper filing and review of a claim, as provided in
subsection (1), may shall be assessed a penalty of not less
than $200 or more than §500 for each offense. The department
shall assess and collect the penalty. An insurer may contest
a penalty assessment in a hearing conducted according to
department rules.”

Section-37——Seetion-39-71-4077-MEA7-is—anended-to-read:

239-33-487-—-hiabiiity-of-insurers———-— imitationaz--¢t1%¥
Bvery--insurer-is-iiabie-for-the-payment-of-compensationy-in
the-nanner-and-to-the—extent-hereinafter—-provided in--this
sectiony——to——an——-eaployee—of--an--empieyer—--it-insures-who
receives-an—injury-arising-out-of-and-in-the-courmse--of--his
empioyment--ory-~in——the-—-case--of--his--death-from—such the
injuryy-te-his the-employeels beneficiariesr-+f-any~

t2)--tay-An-insurer-is-iiable-for-an-injury--as—-defined
in-39-71-329-if~the—-ciaimant-estabiishes-it-is-mere-probable
than-not-thats

ti}--a-citaimed-injury-has-occurred;-or

tity-a---eclaimed---injury—--aggravated---a——-preexisting
conditions

tby--Proof-that-it-vas-medicaiiy-possibie-that-a-ectaimed

injury-oceurred-or-that-such the ciaimed-indury-aggravated-a
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peeeziating--—eendihion--—is-—not--anfii:ient--to-—esecbiiah
Tiabititys
fa}--Anwenp&eyee--he—snEfeta-aa—-injury——e:—-dies—-uhiie
eraveiing-ia-net-eevetea—by—ehis-chaptet-nn}essr
fn?——f&i-ehe--e-pioye!-—Eurnishes—-the—transporeation-er
the-elp&oree-!eeeévea—reilburae-gnt-fro-—‘the--empieyer——for
cests—-ei—‘tznvetT—-gaav--ei11-—er—-ludging—as—a-pare—oé—ehe
e-p&oyee*n-hennfit--or—e-pioy-ent*ag!ee-entg—-nd
fi*#-the-tr-vel-ia—neeessitaeed*by—nna—an—behaif—oE--the
enployet-aa—un—integrai—part—ar—condihien—of—the—e-pieynent7
er
tbi-—the—-travei--&e-required-hy—the—enpieyer—as-pare—of
the-employeets-job-dutiesy
t‘i--hn-elpioyee—ia—not—eiigébie—ier—benefita——otherviae
payabie—-uader-thia—ehapter-ii-the—e-pieyee*s-uae—oé—aieehei
e!-dtngs—ﬂot-p!elerihed-by-—n——physician-—ia—-the--noie——and
eueluaiva——cauae--e§~-ehe--injury--or—deathr-ﬁoveverf—iE—the
eupioysr—had—knowiedge—ef—and-faiied—to—attenpt—ta—step——the
e-p&oyee*avuse—oé-aieohei-et—druglr—eh§n~suhsection—dees-nut

apply it-ia--adiea}iy-deeee-ined—thst—eha-enpieyee*u—une—ef

aieohei-oe—nggprencription—deugg---s-an—-iniiuencing-—éaeter

in-the-cause—of—the—injury-or-deaths

+57-—§£+—n—-eia§nant---ho——hau——reached-—naxi-u-—henting
sufiers-s—aubseqnent—nenvbtk-reiated-injury-ee—the-aane—part

ei-the-hedy7—ehe-orkers*—eolpensltien—in-uter-ia-not~iiabie

-31- HB 622
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for-any-compensation--er--medicai--benefits--caused--by-—the

subsegquent-nonwerk—reiated-injury-

other-—conditiony-——diseaney-——-or---infirmity—--not——-ttseif

compenaabie-——or-——if-disability-or—death-from-any-other—cause

not--——itseif-——compensabie---is-—--agqravatedy;——-—proiengedy

acceleratedy—ar-—in-—any-way-contributed-to-by-an-injury-as

defined-in-39-31-119%y—the-compensation-and-medical—-benefits

payabie—-pader-—this——chapter—-mnst-be-reduced-and—timtted—to

the-proportion-of-the-disabitity-ar-death-resultting-£from-the
injurys

t33--Ff-——a--claimantis—~compenmation--is—-proportionatiy

rednced-as-provided-—in--subsection-—16y-—and-~the--ciaimant

receives—-—soeial-—security——-disabiiity--benefits;-any-offset

that-an-insurer-may-be-entitied-to-must-be--readuced--in-—the

same-—proportion——as—the-cliaimantin-compensation—-was—reduced

for-as-long-as—the-ciaimant--receives——the--socini--security

disabitity-benefitazs

Section—-4z--Section-39-71-6047y-MEA7r-is-amended-to-reads

239-33-604v—~-Appltication—-for--compensation:——{1}-——%f--a
worker——in-—-entitied——to—-benefits--under--this—chaptery-the
worker--shaii——file-—with---the---inaurer---ait---reasonabie
information-—+-neaded--~~-by--~the——-insurer———te---determine
conpensabititys-It-ia-the-duty--af--the--werkerta—-attending

phyaictan-—-to--lend--aii--necessary--assistance——in—-making

-12-~ HB 622
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appiication-for-cempensation-and-such the preoof--cf--ather
matters-—-as--may--be-required-by-the-rutea-of-che-department
without-charge-to-the-workers—Fhe-£iting-of-forms--or--other
documentation-by-the-attending-physician-does-not-constcitute
a-tiaim-foer-compensationst

t2)--Horkers——applying-fer-compensation—-for-an—injury-or

sececupakional--disease--shali--atiow-—-the-—inaurer——-or-—-the

insureris——desiqnated-agent-direct-aceess—to-medicat-service

providerss-medical--informationy--and--the--injured--worker:

Pailure——to--conpiy--with--this—-subsection——wilti—-resuitc-in

termination-of-benefitss

t23t3)--if-death-resuits—-from--an--injurys-—the--partties
entitied--to——coapensation—-or-soneone-in-thetr-behatf-shati
E*ie-a—eiafn—with-the—insurerr-!he-eiain-nnse-be—uccoﬁpanied
with-proof-of-death-and-proof-of-relationshipy--showing-—-the
parties——-entitied---te--compensatieny--certificate——-af-—the
attending-physiciany-if-any;-and-such-other-proof-as-nay--be
required-by-the-department®

Section 3. section 39-71-605, MCA, ia amended to read:

"39-71-605. Examination of eaployee by physician —-
effect of refusal to submit to examination -- report and
testimony of physician —— cost. (1) (a) Whenever in case of
injury the right to compensation under this chapter would
exist in favor of any employee, he the employee shall, upon

the written request of the insurer, submit from time to time
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to examination by a physician or panel of physicianas, who
shail must be provided and paid for by such the insurer, and
shall likewise submit to examination from time to time by
any physician or panel of physicians selected by the
department.

(b) The request or order for such an examination shaii
must fix a time and place for the examination, with regard
for the employee's convenience, his physicél condition, and
his ability to attend at the time and place that is as close
to the employee's residence as is practical. The employee
shati-be ig entitled to have a physician present at any such
examination. So-iong-as If the employee, after such written
request, shaii--fait fails or refuse refuses to submit to
such the examination or shail in any way ebstruct obstructs

the same examination, his the employee's right to

compensation shati must be suspended and is subject to the

provisions of 39-71-607. Any physician or panel of

phyaicians employed by the insurer or the department who
shali--make makes or be is present at any sueh examination
may be required to testify as to the results thereof of the
examination.

(2) In the event of a dispute concerning the physical
condition of a claimant or the cause or causes of the injury
or disability, if any, the department, at the reguest of the

claimant or insurer, as the case may be, shall require the
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claimant to gsubmit to =uweh an examination as it may-deem
congiders desirable by a physician or panel of physicians
within the state or slsewhere who have had adequate and
substantial experience in the particular field of medicine
concerned with the matters presented by the dispute. The
physician or panel of physicians making the examination
shall file a written report of findings with the claimant
and insurer for their use in the determination of the
controversy involved. The requesting party shall pay the
physician or panel of physicians for the examination.

{3) This section does not apply to impairment

evaluations provided for in 39-71-711."

Section 4. Section 39-71-607, MCA, is amended to read:

"39-71-607. Suspension of payments by insurer up-to
thirty-daye pending receipt of medical information. Under
rules adopted by the depart-ent and-in-the-discretion-of—the
department, an ingurer may suaspend compensation payments for
neot--more--than--36--days pending the receipt of medical

information when an injured worker unreasonably fails to

keep scheduled medical appointments. If, after a medical

examination, the injured worker is released to return to

work, the worker forfeits the right to any suspended

benefitg."

Section 5——Gection-39-F1-—F417-MEA7-is-anended-to-read:——

139-33-7417--Compromise——--settiements----and--—iump-sum

~15- HB 622
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paynentss-tiy-tai-Benefita-may-be-converted-in-—-whote--to-—-a
ump-sum+
t+iy--if-——a--ctaimant-—-and-an-inpurer-dispuce—the-indéeial
compennabitity—-of-an-injutrys;-and
tiiy-if-the-citainant-and-insurer-agree-to-a-settiement
{bi-~Fhe-agreement—is-subject--to--department--approvail-
Fhe--department--may--disappreve--an-—-agreesnent—-under——this
section--oniy--if--there--is—-not--a-reasonabie-dispute-over
compenasbiiieys
tey-—-tdpon--approvaiy---the--~agreement---constitubes——--a
conproaise-and-reliease—settienment-and-may-not-be-reopened-by
the-departments
t2)--tay-if--an——insurer——has-accepted-initiai-iiabitity
for-an-injuryr-permanent-partiai-disability-benefita-may--be
converted-in-wholte-or-in-part-to-a-luap-sum-payments
th)--Phe-—totai--of-any-luap-sum-conversion-in-pare-chat
is-awarded-to-a-ciaimant—prior—to-the-ctaimantis-finat-award
may-not-exceed-the——anticipated-—-award--ander--35-71+-783--or
92050008 7—whichever-is-lesass
te)--An-agreement-is-subject-to-departnent-approvai:—-Fhe
dep-rt-ent-—--ny-~-éisapprnve—~~nn--agreenent-—oniy——if——the
department--determines--that--the---settiement---amount——-is
inadequater—-—-if--disapprovedy—the-department-shati-—see-forth
in-detaii-che-reasens-for-disapprovais

td)y--Upon--approvaiy———the---agreement-—-conatitutes---a

-16- HB 622
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eenpre-ise—and-teiease—aettiement—and~nny-not-be-reepened-by
the-departments
faf--Pernanent—-—tetai—--&isahiiity--fbenefits--—nay-—be
canverteé-in-vheie—er-in-pare—tu*n—inmp~aun=--fhe-—toeai——of
aii--iunp—snl-—eonversiens-—in-—part--that—-are—anardedﬂto—n
ctailant—nay—net—exceed—sieroeef—ﬁ-eenversion—-may-—he~—-ade
oniy-upen-ehe—-ritten-appiieaticn-ef—ehe—injured-werker-uith
the——coneurrence--of-—the--insurers-Approvai-of-the-iump-sum
paynene—:eats-in-—the—-diseretien——o£--Ehe-—depute-entr—-ﬁhe
apprevai—or—avard—oi—a—innp—aun-paynent-by—the-departnent-er
eourt--luat--be——the-—exeeptien:—!t--ny-be—given—oniy-ii-the
worker-has-demonperated-financiat-need-thats
tay——relates-tos
tiy—-the-necesaities-of-1ife;
féi+-an-acennuiae§en—-of—-debe-—incureed-—prior-—to-—ehe
itntury;-or
fiiii—a—-'-eiE-elp&eyuene-—ventnre——that*-is——eonaédered
feasible-under-criteria-sec-foreh-by-the-deparement;-or
fbi-vnriaes-subaequane—to-the—date-oé-injufy—-er-—arises
because-of-reduced-income—as-a-resute-of-the-injurys
f41—-Any—--inlp—auu—--eonvetsion---of—--benefie:—-—under
nubseeeion--fai-lust-be-converted-ho~p¢eaene-vaiue—using-the
taee—p!eacribed-under—anbseetien-fSifbj:
fSi-—fa?-An—insurer--nay-—recoup——any-—inmp—aun~—pny-ent

nnerti:ed———at--the--rnte--eatabtinhed—-by-—the—-departnenty
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prorated--biweekiy--over——the--projected--duration--of---the
compensation-periodr
tby--Fhe-rate-adopted-by-the-department-must-be-based-on
the-average-rate-for-United-States-i0-year-treasury-biiis-in
the--previous--catendar--yeary--rounded-to-the-nearest-whoie
numbers
tey--if--che--projected-—coapensation—-peried-——is———the
ctaimantia--tifetimery-the-tife-expecerancy-must-he-determined
by-usaing—-the--nost—-recent——table—-of-——-1ife--expectancy--an
pubtished--by--the—-Hnited-SGtates—nationai-center—for-heatth
statistiess
f6)--Subject-to-the-ather-pravisicns——ef;—this*—sectienr
the--department--haa-fuil-power7-authorityr—and—-juriadiction
to-aiiowr-approver—or—condition—compromise--settiements--£for
any--type--of--benefita--provided--for--under--this-chaptery

inciuding-the-right--to——future-—-medical--benefiesy or £or

tump-sum--payments--agreed--kto——by-worhers—and—insuverss-Al}
such-conpronise—setticments-and-iump—sus-payments—-are--void
without--the--approvai--of--the--department:-Approval-by-the
department-must-be-in-writings—Fhe-department-shali-directiy
notify-a-ctaimant-of-a-department-order-approving-or-denying
a-tiaimancts—compromise-or-tump-sum-payments
£t7¥--A——dispute--between--a--ciaimant--and--an---insurer
regarding-—-—the--conversien——of--biweekly-—-paymenes—-into-—-a

lump-sum—is-considered-a-disputer-for-which-a—-—meditator--and
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the--workersi-comapensatien-court-have-jurisdiction-to-make—-a
deterainationt-if-an-insurer--and--a--e¢laimant--agree—-to--a
compromise——and-release-settiement-ar-a-lunp-sum-payaent-but
the-departaent-disapproves-the-agreementy--the--parties—--may
request--the--workersi-—compensation--court--to—-review——the
department‘s-decisiont

£t83y—An--injured-—workeris-entitienene-to—future-nedical

benefits-nay-be—ternitnated-by-mutuai-consent-of--the--worker

and---the--insurery--subject-—-to--department——aprrovai:-—-Fhe

department--may-—-not--disappreve--an--agreement-—-untess-—-—-it

deternines—-that—-the-—worker—has-not-been-fuiiy-compensated

for--terminating--the——workeris—-right--to—-future---mediecal

benefitavt
Section 5.~ Section-39-71-2001:-HeA;—is-amended-to-read:—-
230-33-200iv—-Rehabilitation--benefitss—--¢1}——-An—-injured
worker—is-eligibie-for-rohabilitation-benefits-if+
tay--the-injury-resuits-in-perannent-partiat--disabitity
or-permanent-totai-disability-as-defined-in-39-F:-1167
tby--a--physician-—ecereifies--that-the-injured-worker—-is
physicaliy-unable—to-work-at-the-job-the-woriker-heid-at—-the
tine-of-the-injurys )
tey——a-rehabiliieation-pian-conplieted-by-a-rehabilitation
pravidef--aud——deségnabed-—by—bhe-inau?er-eertiiies“thae—the
njured--worker—-—has--reasonablie--vocationat--goais-—-and---a

reenployment——and--wage--potentiai--with-rehabititations—The
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pian--must--take--into--conaideration--the——-workerlsa—--agey
educationy---trainingr——-work-——history;—-residual--physiecai
eapacitiesy-and-vocatienai-intereatss
tdy--a-rehabiltitation-pian-between-—the--injured-~worker
and-—the--insurer—-is-£fited-with-the-department:-if-the-pian
caiis-for-the-expenditure-of--funds——under--39-71-1004y——the
department-—-phati-—auvthorize--the--departmant——-of~aseciai-and
rehabiiication-naervices-te—use-the—£onds<
t23--After--filing--the--rehabiititation--plan——with-—the
departmenty--the--injured-——worker--is--entitied--to--recetve
rehabititation—-benefita-at-the--injured-——workeria——cemporary
totat--disabitity--rater--Fhe--benefita-pust—be-paid-for-the
pericd-specified-in-the-rehabilitation-plany-not——to-—exceed
184--weekss--Rehabiltitation—-benefitas——must-be-paid-during-a
reasenable-periody-not-te—exceed-i8-wveeknay-while-the--worker
is-—watting--to-—begin--the-agreed-upon-rehabiltitation—ptans
Rehabiiitation-benefits—mune--be--paid BIWBEKEY while-—-the
worker—--is---satisfactoriiy---coempieting—--the--agread-upon

rehabiiitation-plan AND-ARE--NOP--SHBIECP——$0--THE--LEMP-SHM

PAYMEN?-PROVISIONS-GP-39-F1-F 4+

$33--3f-—-the---rehabititation——pian-—provides——for--4ob
placenenty-a-voeational-rehabititation-provider-shati-asniot
the-worker-in-sbtaining-other-empioyment-and-the--worker——is
entitied--to--weekiy--benefita--for-a-periad-not-to-exceed-f

weeks-at-the-workeris-temporary-totai-disabiiity--rates-—-1fy
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after——receiving—-benefits-under-this-subsectiony—the-worker
deeides—ha-prcceed—wéth—a—rehabiiitation-ptan1-the—weeks-—in
which--benefits—-were-—paid-under-this-subsection-may-not-be
eredited-against-the-maximum-oé-104-weeks—of--rehabiiitation
benefits-provided-in-this-sectionr
t4y--¥f--there--in--a~—dispute——as-to-vhether-an-injared
worker—can-return—-to—-the-job-the-worker-heid-st—the-time——of
iniuryv———the—-—insure:--shaii—-designate—-a—~rehnbiiitation
ptovider—te—evainate-and-deternine—uhehhe:—*the-—vorker-—can
return--to--the—-job—-hetd-—at-—the-time—-of-injurys-¥f-it-ia

determined-that-he the-warker cannot return—te—the-job HELD

AF---FHE-~-~-PINB-——OF--FNJOR¥ 7~ the--worker——is——entitied--to

rehabititation——benefitas——and--services---as——-provided--——in
subsection-{t2)r
fs1--A——-verker—*lay—*not--feceive-—tenporary-—totai-—er
hiueekiy--—pe!lanent--—pnttiai---disab&iitf———beneéits---and
rehabititatisn-benefits—during-the-same-period-of-times
tﬁf—-Qhe-rehabiiitatien*previde!7—aa-authoriaed——by——the
tnsurery—-shali-continue-to-work-with-and-assise-the-injured
worker-untii-the-rehabilication-plan-is-complieteds

t?}——Bpan—reeeige-ei-netiiientien—-oi-vaecepeance——of——a

clatm--by—-an-—insurery——the--departaent--shali--notify--the

claimane-—in--writing-of petentiami-benefits-and-entitiements

PHE-CPRVICRS-AND-DENBPEPS-AVAEILABLE pursuant-ta 39-71-10i4¥

39-33-30257--39-71-1632y-—and-~thia--sectien PHE-VOCATIONAD
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REHABIbIFATION-FROVISIONS-OP-THE-WORKHRO L -COMPENSAPION-ACY:

+84--Fhe-rehabilitation-benefits-—-referred—-to—-in——this

section-are-applicablie—oniy-with-the-actuai-provision-of-the

fservices---and-~-may--not--be--negotiated--as--aspects—-of--a

sSettiement

+9y--Rehabilitation-benefits-under-thia-section—-must—-—-be

electeg--within--12——months——of-—the-date-of-maximum-medical

improvement-or-they-are—forfeitedct

Section B. section 39-72-303, MCA, is amended to read:

®"39-72-303. Which aemployer liable; {1} Where
compensation is payable for an occupational disease, the
only employer liable shati--be iz the employer in whose
employment the employee was last injuriously exposed to the
hazard of such the disease.

(2} When there is more than one insurer and only one

employer at the time the employee was injuriously exposed to

the hazard of the disease, the liability rests with the

insurer providing coverage at the earlier of:

{a) the time the occupational disease Was first

diagnosed by an-attending A TREATING physiciany-consuiting
physiciany or medical panel; or

{b) the time the employee knew or should have known

that the condition was the result of an occupational

disease.

t2¥(3) Inr the case o©of pneumoconiocsis, any ccal mine
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operator who has acguired a wmine in the state or
substantially all of the assets thereef of a mine from a
person who was an operator of sueh Lthe mine on or after
December 30, 1969, is liable for and must shall secure the
payment of all benefits which that would have been payable
by that person with respect to miners previously employed in
sueh the mine if acquisition had not occurred and that
person had continued to operate such the mine, and the prior
operator of suech the mine shait is not be relieved of any
liability under thig section.”
Section-207--8ection-39-72-7067-NEAT-to—amnended-to-reads
%38-32-706+--Rggravations—¢{1}-if-an-occupationai-disense
is—-aggravated--by-any-other-disease-er-infirmity-not-itseif
compensable-or-if-disability-or-death-£from—any--ather--cause
not-——-ieself----coapensabie-—-is---aggravated;——-protongeds;
acceleratedy-or—in-any-way-contributed-to-by-an-occupationai

diseaner—the-compensation and-amedicai-benefits payable-under

this-chapter--must--be--reduced--and--limited--te--sueh the
proportion-ontiy-ef-the-compensation-that-would-be-payabte-if
the~--occupationai--disease--were——the--solte-—canse—-of-—the
dissbiiity-or--death--ana—-such--occupationni-—-diseane—-an--a
causative--factor-bears—-to-ati-the—eauses—-of-such-dianbititcy
or-deaths
t2y--1f-compensation-its-reduced-a--proportianate——amount

as provided in—-subsection--{i)--and--the--worker—-receives
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disabitity-sociai-security-benefitar-the—-offset——entitiement
granted-—-to--the--insurer—-must——be——-reduced-—-in-—the-—same
proportionate--ameunt--as—-the--compensation and---mediecal
benefits as—-~-long--as—-the--worker--continuea—-to--reeeive
disabitity-seecial-securitty-benefienzt
NEW-5BCTION:—-Section-iir—-Regquirenent-of-state-coverage
for-monresident——empioyersr—-{1}--Beginning——duiy--t7--1993;
nonresident--empioyers--shail--provide-werkersi-compensacisn
coverage-under-plen-Nor—1y-2y-er-3-ery—in-—the--aiternatives;
shati-—-deposit-with-the-department-a-nonrefundabie-amount-of
money-equai-to--the--difference—-between--the--premium-——paid
out-of-state——-by———the--nenresident--and--the—-premium——che
nonresident-would-pay-in-Montana—-if-the-premium--in--Hentana
is-higher-than-the-put-of-state-premium-rates
t2y--Beginning--duiy-—3r--1993;--a--nenresident-empioyer
shali-verify-with-the—-departments-prior—to-commencing-to—-de
bnaine:a--in-—this——state7—ehat-the—nenresident~enpieyer-haa
cbtained-workerai-compensation-under——ene--of——this--atatels
coverage--pians——or--shati-depesit-any-money-due-puranant—to
subsection-{i)7-Fhe-department-may-monitor-the-activities-of
a-nonresident-enployer-on-e-reguiar——basis——to--ensure--that
proper—coverage-is—in-effeects
t3)-~fhe-~department—-shaii--depesit-the-noney-cotiected
pursuant-to-subsection—tij-in-the-uninsured-empioyersi~-fund

provided—Eor‘in-as—?i-seif
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REW-SBePIoN---Bection-12-—Enpioyer--——misconducts---Fhe -
departnent-ahaii—iine—an—enpioyer—convieted-—nnder--l5—?-58&
anwnamount-equa}—bo—ten-tines-any—anaunt-that-the“depnrtuene
deterninea-the—enployer-wrengéuily-withhe1d—§n-not—obtain§ng
worhera*-eo-pensation--eeveraqa--or--in—«net4-ebtainiag-—the
proper--werhers*-ce-peaaneion—caveragef-wha—departnent-ahaii
depesit—the--oney-eoiieeeed-pnrsnant—te-hhis—seetéon—in—-the
uninaufed—e-pioyers*-aeeaunt~provided—£er—in-as—?i—seer

NEV-SECT30N—-Section-8:-—Medicai--panei-for-preexisting——
:endit&onav—fii—-?he--depnrh-ent——ahai1-—create——a—-iiatv—cf
physicians——to--serve’en—an—induseriai—injury--edicai—paneir
!he-physiciana--uat-be—noninaeed-by-—the--boerd——of—-nedéeai
esanéners---aﬁd--—uust*—-be---ee!eiEied—--er——-eiigibie--far
eertiEieatien—&n—a-apeciniey«!elevnnt—te-ehe—-ledécai-*éssne
te—be—e:aniaed-by—the—panei-pursunnt—to—this*sectionr

fi?-—if--a—-diBpute——exiﬂta--betieen-—n—-elninnnt-and—an
e-p&oyer--regarding-—ehe-—e:tunt-—of—--iiahiiity--—éur-—-the
-ggravceien"-ef—-a—preeuisting-eoadition-a--the—resuit-oi—nn
injnry-and-a—-ettien.nt-cannet--be——rcuehedw—-the--fe}iouing
procedure-must-be—followed:

ta#—-!he——depare-ene--ahsii--direet*-the—-eiailant-—te—a
member-of-the--medtcal-—panel--for--examingtionr--Fhe——panel
-cnher——nuat—-be-previded—uith-aii-reievant—-edicai—feeordar
ineinding—the-£éndings-oi*inétpeadeat-ledicat-—exauinntiansr

!hc-—pnnei--e-bet-ahaii-deeernine—na-a-pereentage-the—a-ount
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of--appertionmenty—if--anyr---assignable---to--—any--—other
noncoapensablie-——diseasey——-conditionr——or——infirmitys——%he
department-shall——forvard--a--copy—-of--the-—report--to-—-the
ciaimant--and-employer:-TPhe-party-requesting—the-examination
ahaii-pay-for-the-cost-of-the-examinations
tby—-Bither-party-mayy-within-28-days-of-receipt-of-—the
reporc-and-at-the-party‘s-expensey-request-that-the-ciaimant
be-—-examined--by-a-second-panei-member-to-be—-seitected-by-the
department:-—-Fhe--second--panel--member--shati--conduct---an
examination——of--the——eiaimant-and-subait—a-report—regarding
apportionment-with—-respect—to-any-preexisting—conditionv—Phe
department--shaii--forward--copies—-of--the—-report——to——the
partiess
te)—~Ef-pa-second-report--is-—-requentedy~-—the——department
shaii--appoint—-—a--third--panei-aseaber-and-the-two-reporeing
members-to-reviev-the-two-reports--and--to--tssue——-a—-report
eatabiishing-—-the--amount-of-apportionment-to-be—-assigned—to
eny-preexisting--conditions--fhe--three—-panei-—members--may
consuit—-—with——-the--ctaimantis--attending--phyaicitan--or-any
independent-nedicai-exaniners
tdy-—-if-a--aecond--examination-—-is--pot--requesteds——-the
departaent--shati-issue~-its-order-deteraining-the-percentage
of--apportitonment--assigned--to--any--other---noncompensabie
diseasey-conditiony-or-infirmityr-based-on-the-report-of-the

firat--examining--panet——members--¥f-a-second-examination-is
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regquestedr—the-department-ahaii-base-its-eorder-on—the-report
of-the—three-pansi-nemberss-Fhe-report-of-the—three-—-nembers
is——prima--facie--evidence--of--the-mattera-contained—-in-the

reports
NEW SECTION. Section 6. Temporary partial disability

benefits. {1) If, prior to maximum healing, an injured

worker is---medicaily HAS A PHYSICAL RESTRICTION, AS

DETERMINED BY OBJECTIVE MEDICAL FINDINGS, AND IS approved to

return to che-samey A modifiedy or alternative employment
that the worker is able and qualified to perform and the
worker suffers an actual wage loss as a result of a
temaporary work restriction, the worker qualifies for
temporary partial disability benefits.

(2) Weekiy-compensation-benefits AN INSURER'S LIABILITY

for temporary partial disability must be the difference
between the injured worker's houriy AVERAGE WEEKLY wage
received at the time of the injury, subject to a maximum of
40 hours a week, and the actual weekly wages earned during
the period that the claimant is temporarily partially
disabled, NOT TQ EXCEED THE-SPAPHLS8-AVERAGE-WHEKL¥--WAGE--A®

THP--TIME--6P-~INJURYr THE INJURED WORKER'S TEMPORARY TOTAL
DISABILITY BENEPIT RATE.

(3) Temporary partial dimability benefits are limited
tc a total of 26 weeks of-combined-weekiy-compensation-or

are--payabie--untii--the--time——the--worker——ia--ne--—ienger
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temporariiy-partialiiy-disabied;-whichever-cececura-£irses
t4y——The-amount—-of-temporary-partiat-disabiltity-benefits
nust--be-based-vpon-payroii-recerds-provided-by-the-empioyer
and-eaiculated-on-a-biwveekiy-bansisr-Phe-combined--wages—-and
compensation-—benefita—-—may--not-exceed—the-workeris-average
weekiy-wage-at-the-time-of-injury,

(4) A WORKER REQUALIFIES FOR TEMPORARY TOTAL DISABILITY

BENEFITS IF THE MODIFIED POSITION IS NO LONGER AVAILABLE TO

THE WORKER AND THE WORKER CONTINUES TO BE TEMPORARILY

TOTALLY DISABLED AS DEFINED IN 39-71-116.

(5) Temporary partial disability may not be conasidered
an element of permanent partial disability and may not be
credited against any permanent impairment or any permanent
partial disability award or settlement achieved after the
injured worker reaches maximum healing.

NEW-9BETIONT--Bection-157-~Reporting-new-enplioyees——Any
employer--operating--in--this--state--shaii--report-—-any-new
empioyees——hired--to-~work-—in-—this——state--and--the---work
ciassification--of-those-empioyeen-to-the-empioyeria-insurer
and-the-department-within—-72-hones—of--the--firast-—regutariy
scheduled-payday-after-hiring-the-empioyees

Soction 7. Section 39-71-2101, MCA, is amended to read:

"39-71-2101. General requirements for electing coverage

under plan. (1) An employer may elect to be bound by

compensation plan No. 1 upon furnishing satisfactory proof
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to the department and the Montana self-insurers guaranty
fund of his solvency and financial ability to pay the
compensation and benefits provided for in this chapter
provided-for and to discharge all liabilities which that are
reasonably likely to be incurred by-him during the fiscal
year for which sueh the election is effective. and The
employer may, by order of the department and with the
concurrence of the guaianty fund, make such the payments
directly to his employees as they may become entitled to
receive payments under the terms and conditions of this
chapter.

(2) Employers who comply with the provisions of this

chapter and who are participating in collectively bargained,

jointly administered Taft-Bartley trust funds are eligible

to provide self-insured workers' compensation benefits for

their employees."
NEW-SBETIONy--Section-17v—-Repealerz——Bection—39-71-4027

MEA7—ia-repeaiteds

NEW sEcTION. SECTION 8. WORKERS'  COMPENSATION AND

‘EMPLOYERS' LIABILITY INSURANCE —— OPTIONAL DEDUCTIBLES. (1)

AN INSURER ISSUING A WOREERS' COMPENSATION OR AN EMPLOYER'S

LIABILITY INSURANCE POLICY MAY OFFPER TO THE POLICYHOLDER, AS

PART OF THE POLICY OR BY ENDORSEMERT, OPTIONAL DEDUCTIBLES

FOR BENEFITS PAYABLE UNDER THE POLICY CONSISTENT WITH THE

STANDARDS CONTAINED IN SUBSECTION (3).
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(2) A RATING ORGANIZATION MAY DEVELOP AND FILE A

DEDUCTIBLE PLAN OR PLANS ON BEHALF OF ITS MEMBERS CONSISTENT

WITH THE STANDARDS CONTAINED IN SUBSECTION (3).

{3} THE COMMISSIONER OF INSURANCE SHALL APPROVE A

DEDUCTIBLE PLAN THAT IS IN ACCORDANCE WITH THE FOLLOWING
STANDARDS :

(A) CLAIMANTS' RIGHTS ARE PROPERLY PROTECTED AND

CLAIMANTS' BENEFITS ARE PAID WITBOUT REGARD TO THE

DEDUCTIBLE.

(B} PREMIUM REDUCTIONS REFLECT THE TYPE AND LEVEL OF

THE DEDUCTIBLE, CONSISTENT WITH ACCEPTED ACTUARIAL
STANDARDS .

(C) PREMIUM REDUCTIONS FOR DEDUCTIBLES ARE DETERMINED

BEPFORE APPLICATION OF ANY EXPERIENCE MODIFICATION, PREMIUM

SURCHARGE, OR PREMIUM DISCOUNT.

(D)} RECOGNITION 18 GIVEN TO POLICYHOLDER

CHARACTERISTICS, INCLUDING BUT NOT LIMITED TO SIZE,

FINANCIAL CAPABILITIES, NATURE OF ACTIVITIES, AND NUMBER OF
EMPLOYEES.

(E) THE PCLICYHOLDER IS LIABLE TO THE INSURER FOR THE

DEDOCTIBLE AMOUNT IN REGARD TQO BENEFITS PAID FOR COMPENSABLE
CLAIMS.

{F) THE INSURER PAYS ALL OF THE DEDUCTIBLE AMOUNT

APPLICABLE TO A COMPENSABLE CLAIM TO THE PERSON OR PROVIDER

ENTITLED TO BENEPITS AND THEN SEEKS REIMBURSEMENT FROM THE
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POLICYHOLDER FOR THE APPLICABLE DEDUCTIBLE AMOUNT,

{G) PAILURE BY THE POLICYHOLDER TO REIMBURSE DEDUCTIBLE

AMOUNTS TO THE INSURER IS TREATED UNDER THE POLICY AS

NONPAYMENT OF PREMIUM.

(H) LOSSES SUBJECT TC THE DEDUCTIBLE MUST BE REPORTED

AND RECORDED AS LOSSES FOR PURPOSES OF RATEMAKING AND

APPLICATION OF THE EXPERIENCE RATING PLAN ON THE SAME BASIS

AS LOSSES UNDER POLICIES PROVIDING FIRST DOLLAR COVERAGE.

{4) THE STATE COMPENSATION MUTUAL INSURANCE FUND, PLAN

NO. 3, MAY ADOPT THE PLAN FILED BY THE RATING ORGANIZATION

OR _ADOPT AN OPTIONAL DEDUCTIBLE PLAN THAT MEETS THE

REQUIREMENTS OF THIS SECTION.

{3) FOR PURPOSES OF 39-71-201, LIABILITY FOR

ASSESSMENTS MUST BE ASCERTAINED BASED ON PREMIUMS COLLECTED,

IN THE CASE OF POLICIES WRITTEN UNDER PLAN NO. 2, OR ON THE

ASSESSMENT LEVIED, IN THE CASE OF POLICIES WRITTEN UNDER

PLAN NO. 3, FOR WHICH THE POLICYHOLDER WOULD HAVE BEEN

OBLIGATED WITHQUT THE DEDUCTIBLE. FOR ALL OTHER TAXES AND

ASSESSMENTS BASED ON PREMIUM, THE AMOUNT OF PREMIUM OR

ASSESSMENT MUST BE DETERMINED AFPTER APPLICATION GOF THE

DEDUCTIBLE.

SECTION 9. sSECTION 39-71-316, MCA, IS AMENDED TO READ:

®=39-71-316. Piling true claim -- obtaining benefits
through deception or other fraudulent meang. (1) A person

filing a claim under this chapter or chapter 72 of this
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title, by signing the claim, affirms the information filed
is true and correct to the best of that person's knowledge,

(2) A péraon who obtains or assists in obtaining
benefits to which the person is not entitled under this
chapter or chapter 72 of this title may be guilty of theft
under 45-6-301. A county attorney may initiate criminal
proceedings againat the person,

;3) A peraon licensed under the provisions of Title 37

is subject to suspension, revocation, or denial of a license

if the person knowingly claims or assists in the claiming of

benefits in violation of the provisions of chapter 72 or

this chapter.”

SECTION 10. SECTION 37-1-131, MCA, IS AMENDED TO READ:

*37-1-131. Duties of boards. Each board within the
department shall:

{1} set and enforce standards and rules governing the
licensing, certification, registration, and conduct of the
members of the particular profession or occupation within
its juriediction;

(2) sit in judgment in hearings for the suspension,
revocation, or denial of a license of an actual or potential
member of the particular profession or occupation within its
jurisdiction. The hearings shall be conducted by legal
counsel when required under 37-1-121(1}).

{3) suspend, revoke, or deny a license of a person who
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the board deteraines, after a hearing as provided in

subsection (2), is guilty of knowingly defrauding, abusing,

or aiding in the defrauding or abusing of the workers'

compensation system in violation of the provisions of Title

39, chapter 71 or 72;

+33(4) pay to the department its pro rata share of the
assessed costs of the department under 37-1-101(6);

t4%(5) consult with the department before the board
initiates a program expansion, under existing legislation,
to determine if the board has adequate money and
apptopriation authority tc £fully pay all costs associated
with the proposed program expansion. The board may not
expand' a program if the board does not have adequate wmoney

and appropriation authority available.”

SECTION 11. SECTION 37-3-322, MCA, IS AMENDED TO READ:

"37-3-322. Unprofessional conduct. As used in this
chapter, "unprofessional conduct" means:

(1) resorting to fraud, misrepresentation, or deception
in applying for or im securing a license or in taking the
examination provided for in this chapter;

{2) performing abortion contrary to law;

(3) obtaining a fee or other compensation, either
directly or indirectly, by the misrepresentation that a
manifestly incurable disease, injury, or condition of a

person can be cured;
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{4) employing abusive billing practices;

{5} directly or indirectly giving or receiving a fee,
commission, rebate, or other compensation for professional
Services not actually rendered. This prohibition does not
preclude the legal functioning of lawful professional
partnerships, corporations, or associations.

(6) willful disocbedience of the rules of the board;

(7) conviction of an offense involving moral turpitude
or conviction of a felony involving woral turpitude, and the
judgment of the conviction, unless pending on appeal, is
conclusive evidence of unprofessional conduct;

(8) commission of an act of sexual abuse, misconduct,
or exploitation related to the licensee's practice of
medicine;

(9) administering, dispensing, or prescribing a
narcotic or hallucinatory drug, as defined by the federal
food and drug administration or successors, otherwise than
in the course of legitimate or reputable prefessional
practice;

(10) conviction or violation of a federal or state law
regulating the pﬁssesnion, distribution, or use of a
narcotic or hallucinatory drug, as defined by the federai
food and drug administration, and the judgment of

conviction, unless pending on appeal, is conclusive evidence

of unprofessional conduct;

~34- HB 622



v O oW N e W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0622/04

{11) habitual intemperance or excessive use of narcotic
drugs, alcohol, or any other drug or substance to the extent
that the use impairs the user physically or mentally;

{12) conduct unbecoming a person licensed to practice
medicine or detrimental to the best interests of the public
as defined by rule of the board;

(13) conduct likely to deceive, defraud, or harm the
public;

(14) making a false or misleading statement regarding
the 1licensee's B8kill or the effectiveness or value of the
medicine, treatment, or remedy prescribed by the licensee or
at the licensee's direction in the treatment of a disease or
other condition of the body or mind;

{19) resorting to fraud, misrepresentation, or deception
in the examination or treatment of & person or in billing or
reporting tc a person, company, institution, or

organization, including Eraud, misrepresentation, or

deception with regard to a claim for benefits under Title

39, chapter 71 or 72;
{16) use of a falge, fraudulent, or deceptive atatement
in any document connected with the practice of medicine;
{(17) practicing medicine under a false or assumed name;
(18) testifying in court on a contingency basis;
(19) conspiring to

misrepresent or willfully

misrepresenting medical conditions improperly to increase or
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decrease a settlement, award, verdict, or judgment;

(20) aiding or abetting in the practice of medicine by a
person not licensed to practice medicine or a person whose
license to practice medicine is suspended;

{21) allowing another person or organization toc use the
licensee's license to practice medicine;

(22) malpractice or negligent practice;

{23) except aa provided in this subsection, practicing
medicine as the partner, agent, or emplayee of or in joint
ventyure with a person who does not hold a license to
practice medicine within thias atate; however, thig does not
prohibit:

{a) the incorporation of an individual licensee or
group of licensees as a professional service corporatien
under Title 35, chapter 4;

{b) a single consultation with or a single treatment by
a person or persons licensed to practice medicine and
surgery in another state or territory of the United States
or foreign country; or

{c) practicing medicine as the partner, agent, or
employee oOf or in joint venture with a hospital, medical
assistance facility, or other licensed health care provider.
However:

(i) the partnership, agency, employment, or joint

venture must be evidenced by a written agreement containing
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language to the effect that the relationship created by the
agreement may not affect the exercise of the physiclan's
independent iudgment in the practice of medicine;

{ii) the physician’'s independent judgment in the
practice of medicine must in fact be unaffected by the
relationship; and

(iii) the physician may not be required to refer any
patient to a particular provider o:rsupplier or take any
other action the physician determines not to be in the
patient's beat interest.

(24) willfully or negligéntly violating the
confidenﬁiality between physician and patient, except as
required by law;

(2%) failing to reportt to the board any adverse
judgment, settlement, or award arising from a medical
liablility claim related to acts or conduct similar to acts
or conduct that would constitute grounds for action as
defined in this section;

{26) failing to transfer pertinent and necessary medical
records to another physician when requested to do so by the
subject patient or by the patient's legally designated
representative;

(27) failing to furnish to the board or its
investigators or representatives information legally

requested by the board;
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{28) failing to cooperate with a lawful investigation
conducted by the board;

(29) violating or attempting to wviolate, directly or
indirectly, or assisting in or abetting the viclation of or
conspiring to violate parts 1 through 3 of this chapter or
the rules authorized by thenm;

({30) having been subject to disciplinary action of
another state or jurisdiction against a license or other
authorization to practice medicine, based upon acts or
conduct by the licensee similar to acts or conduct that
would constitute grounds for action as defined in this
section. A certified copy of the record of the action taken
by the other state or jurisdiction is evidence of
unprofessional conduct.

{31) any other act, whether specifically enumerated or

not, which, in fact, constitutes unprofessional conduct."

SECTION 12. SBCTION 37-6-310, MCA, IS AMENDED TO READ:

"37-6-310. Unprofessional conduct., As used in this
chapter, "unprofegsicnal conduct™ means:

(1) resorting to fraud, migrepresentation, or deception
in applying for or in securing a license or in taking the
examination provided for in this chapter;

(2) obtaining a fee or other compensation, either
directly or indirectly, by the mnmisrepresentation that a

manifestly incurable disease, injury, or condition of a
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person can be cured; 7

{3) willEul discobedience of the rules of the board;

(¢) final conviction of an offense involving moral
turpitude;

(5) adminiatering, dispensing, or preacribing a
narcotic or hallucinatory drug, as defined by the federal
food and drug administration or successors, ctherwise than
in the course of legitimate or reputable professional
practice;

(6) final conviction of a violation of a federal or
state law regulating the possession, distribution, or use of
a narcotic or hallucinatory drugq, as defined by the federal
food and drug administration;

{7) habitual intemperance or excessive use of narcotic
drugs, alcohol, or any other drug or substance to the extent
that the use impairs the user physically or mentally;

(8) conduct unbecoming a person licensed to practice
podiatry or detrimental to the best interest of the public;

(9) resorting to fraud, misrepresentation, or deception
in the examination or treatment of a person or in billing or
reporting to a person, company , inatitution, or

organization; including fraud, misrepresentation, or

deception with regard to a claim for benefits under Title

39, chapter 71 or 72;

{10) testifying in court on a contingency basia;
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{11) conspiring to misrepresent or willfully
misrepresenting medical conditions to increase or decrease a
settlement, award, verdict, or judgment;

{12) aiding or abetting in the practice of medicine a
person not licensed to practice medicine or a person whose
license to practice medicine is suspended;

{13) gross malpractice or negligent ptactice:'

{14) practicing podiatry as the partner, agent, or
employee of or in joint venture with a person who does not
hold a license to practice podiatry within this state;
however, this does not prohibit the incorporation of an
individual 1licensee or group of licensees as a professional
service corporation under Title 35, chapter 4, nor does this
apply to a single consultation with or a single treatment by
a person or persons licensed to practice podiatry in another
state or territory of the United States or foreign country;

(15} violating or attempting to violate, directly or
indirectly, or assisting in or abetting the vioclation of or
conapiring to violate parts 1 through 3 of this chapter or
the rules authorized by parts 1 through 3; or

{16) any other act, whether specifically enumerated or

not, which in fact constitutes unprofessional conduct.”

SECTION 13. SECTION 37-10-311, MCA, IS AMENDED TO READ:

*37-10-311. Revocation -- unprofessional conduct. {1)

The board may revoke a certificate of registration for:
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{a) physical or mental incompetence;

{b) g¢ross malpractice or repeated malpractice;

(e} a wviolation of any cof the provisions of this
chapter or rules or orders of the board; or

{d) unprofessional conduct.

(2) Unprofessional conduct includes:

ta) obtaining a fee by fraud or misrepresentation;

{(b) employing, directly or indirectly, a suspended or
unlicensed optometrist to perform work covered by this
chapter;

{c) directly or indirectly accepting employment to
practice optometry from a person not having a valid
certificate of registration as an optometrist or accepting
employment to practice optometry for or from a company or
corporation;

(d) permitting another to use his the optometrist's

certificate of registration;

e} soliciting or sending a solicitor from house to
house;

{f) treatment or advice in which untruthful or
improbable statements are made;

(g) professing to cure nonocular disease;

(h) advertising 1in which ambiguous or misleading
statements are made; or

{i} the wuse in advertising of the expreasion "eye
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specialist™ or "specialist on eyes™ in connection with the
name of an optometrist. This chapter does not prohibit
legitimate or truthful advertising by a registered
cptometrist; or

{j) resorting to fraud, misrepresentation, or deception

in the examination or treatment of a person or in billing or

reporting to a pecrson, company, - institution, or

organization, including fraud, misrepresentation, or a claim

for benefits under Title 39, chapter 71 or 72.

(3) Before a certificate is revoked, the holder shall
be given a notice and an opportunity for a hearing.

(4) Any optometriat convicted a second time for
violation of the provisions of this chapter or whose
certificate of registration or examination has been revoked
a’ second time shall not be permitted to practice optometry

in this state."

SECTION 14. SECTION 37-12-321, MCA, 1S AMENDED TO READ:

*37-12-321. Onprofessional conduct. As used in this
chapter, “unprofesaional conduct® means:

{l1) resorting to fraud; misrepresentation, or deception
in applying for or aecuring a license or in taking the
examination provided for in this chapter;

(2) obtaining any form of compensation, directly or
indirectly, by the misrepresentation that a manifestly

incurable disease, injury, or condition can be cured;
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. {3) practicing chiropractic under a false or assumed
name or impersonating another practitioner of 1like or
different name;

(4) knowingly disobeying a rule of the board;

(5) conviction of a criminal offense involving moral
turpitude. A certified copy of the judgment of conviction is
conclusive evidence of the conviction. This subsection is
subject to chapter 1, part 2, of this title,

{6) habitual intemperance or excessive use of narcotic
drugs, alcohol, or any other substance to the extent that
such use impairs the user's physical or mental professional
capability;

(7) administering, dispensing, or prescribing a
narcotic or hallucinatory drug, as defined by the federal
food and drug administration or successors;

(8) resorting to fraud, misrepresentation, or deception
in the examination or treatment of a person or in billing or
reporting to a person, company, insatitution, or

organization, including fraud, misrepresentation, or

deception with regard to a claim for benefits under Title

39, chapter 71 or 72;

(9) testifying in court on a contingency basis;

(10) conspiring to misrepresent or knowingly
migsrepresenting physical conditions in order to increase or

decrease a settlement or award;
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{11) aiding or abetting in the practice of chiropractic
a person not licensed to practice chiropractic or a person
whose license is suspended;

(12) practicing chiropractic as the partner, agent, or
employee of or in joint venture with a person not licensed
to practice chiropractic in thig state. However, this does
not prohibit incorporation as a praofessional service
corporation under Title 35, chapter 4, or prevent a single
consultation with or a single treatment by a person licensed
to practice chiropractic in another state or territory of
the United States or a foreign country.

{13) violating, attempting or conspiring to viclate, or
aiding or abetting in the violation of this chapter or the
rules adopted under it; or

(14) conduct unbecoming a person licensed to practice
chiropractic or detrimental to the besat interests of the

public,.”

SECTION 15. SECTION 37-14-321, MCA, IS AMENDED TO READ:

"37-14-321. Revocation or suspension of 1license or
permit. A license or permit may be suspended for a fixed
period or may be revoked, or such technologist or technician
may be censured, reprimanded, or otherwise disciplined as
determined by the board if, after a hearing before the
board, it is determined that the radiolcgic technologist or

limited permit techniclan:
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{1} is guilty of fraud or deceit in activities as a
radiologic technologist or limited permit technician or has
been quilty of any fraud or deceit in procuring the licease
or permit;

(2) has been convicted in a court of competent
jurisdiction of a crime involving moral turpitude;

{3) is an bhabitual drunkard or is addicted to the use
of narcotics or other drugs having a similar effect or is
not mentally competent;

(4) is guilty of unethical or unprofessional conduct,

as defined by rules promulgated by the board, including

fraud, misrepresentation, or deception with regard to a

claim for benefits under Title 39, chapter 71 or 72, or has

been guilty of incompetence or negligence in- his activities

as a radiologic technolegist or limited permit technician;
(5) has continued to perform as a radiologic

technologist or limited permit technician without obtaining

a license or permit or renewal as required by this chapter.”

NEW SECTION. SECTION 16. PROHIBITED ACTIONS --

PENALTY. (1) THE POLLOWING ACTIONS BY A MEDICAL PROVIDER

CONSTITUTE VIOLATIONS AND ARE SUBJECT TO THE PENALTY TN

SUBSECTION $3} (2):
{A) FAILING TO DOCUMENT, UNDER OATH, THE PROVISION OF

THE SERVICES OR TREATMENT FOR WHICH COMPENSATION IS CLAIMED

UNDER CHAPTER 72 OR THIS CHAPTER; OR
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(B} REFERRING A WORKER FOR TREATMENT OR DIAGNOSIS OF AN

INJURY OR ILLNESS TEAT IS COMPENSABLE UNDER CHAPTER 72 OR

THIS CHAPTER TO A PFACILITY OWNED WHOLLY OR IN PART BY THE

PROVIDER, UNLESS THE PROVIDER INFORMS THE WORKER OF THE

OWNERSHIP INTEREST AND PROVIDES THE NAME AND ADDRESS OF
ALTERNATE PACILITIES, IF ANY EXIST,

12y --A-PARSON-LICENSEE-P0-PRACPEICH-LAW-IN-MONTANA-—OGR-—-A

MEPBICAL--CARE-PROVIDER-WHE-ABVERTISES-OHRVICBS—OR-PACILIPIES

WEPH-FHE-INTENPION-THAT--A- —WORKER--HSH--PHOSE-—-SBRVICES--6R

PACELIPIES—-WITH--RBEARB--6--AN--INJOR¥--OR-ILENBSS-PHAT-15

EOMPENSARLE-UNBER-CHAPTAR-72-OR-FHES-CHAPTER-AND - -WHO--PFAEhO

26— - ANNOHNCE--¥N-—FHE-ABVERPISBMENS-PHAP-FILING-A-PRAHDULEN®

EbAIM-F8-FTHEPPy-AS—PRONVIDED—IN-39-71-33 67— $8-5UBJ BET-PB~-PHE

PENALPY-IN-SUBSBEPION-{3}+

$3¥(2) A PERSON WHO VIOLATES THIS SECTION MAY BE

ASSESSED A PENALTY OF NOT LESS THAN $200 OR MORE THAN 5500

FOR_EACH GFFENSE. THE DEPARTMENT SHALL ASSESS AND COLLECT

THE PENALTY.

NEW sEcTiON. SECTION 17. NO LIABILITY FOR REPORTING

VIOLATION. A PERSON, INCLUDING BUT NOT LIMITED TO AN INSURER

OR AN EMPLOYER, MAY ROT BE HELD LIABLE FOR CI‘-IIL DAMAGES AS

A _RESULT OF REPORTING IN GOOD FAITH INFORMATION THAT THE

PERSON BELIEVES PROVES A VIOLATION OF THE PROVISIONS OF

CHAPTER 72 OR THIS CHAPTER.

SECTION 18. SECTION 39-71-736, MCA, IS AMENDED TO READ:

e —— e e e e e e e
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"39-71-736. Compsnsation -— from what date paid.
(1) (a) No compensation may be paid for the first 48 hours
or 6 days' loss of wages, whichever iasa less, that the
claimant 18 totally disabled and unable to work due to an
injury. A claimant is eligible €for compensation starting
with the 7th day. »

(b) However, separate benefits of medical and hospital
services must be furnished from the date of injury.

{2) For the purpose of this secticn, except as provided

in subsection (3), an injured worker is not considered to be

entitled to compensation benefits if the worker is receiving
gick leave benefits, except that each day for which the
worker elects to receive sick leave counts 1 day toward the
6~day waiting period.

(3) _Augmentation of temporary total disability benefits

with sick leave by an employer pursuant to a collective

bargaining agreement may not disqualify a worker from

receiving temporary total disability benefits,

(4) Receipt of vacation leave by an injured worker may

not affect the worker's eligibility for temporary total

disability benefits.”™

SECTION 19. SECTION 39-71-2315, MCA, IS AMENDED TO

READ:
*39-71-2315. Nanagement of state fund -- powers and
duties of the board -- business plan required. (1) The
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management and control of the state fund is vested solely in
the board.

{2} The board is vested with full power, authority, and
jurisdiction over the state fund. The board may perform all
acts necessary or convenlent in the exercise of any power,
authority, or Jjurisdiction over the state fund, either in
the administration of the state fund or in connection with
the insurance business to be carried on under the provisions
of this part, as fully and completely as the governing body
of a private mutual insurance carrier, in order to fulfill
the objectives and intent of this part. Bonds may not be
issued by the board, the pstate fund, or the executive
director.

{3) The board shall adopt a business plan no later than

June 30 for the next fiscal year. At a mainimum, the plan

must include:

(a) specific goals for the fiscal vear £for financial

performance. Tha standard for measurement of financial

performances must include an evaluation of premium to

surplus.
{(b) specific goals for the fiscal year for operating

performance. Goals must include but not be limited to

specific performance standards for staff in the area of

Benior management, undervwriting, and claims administration.

Goals must, in general, maximize efficiency, economy, and
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equity as allowed by law.
{4) The business plan must be available upon request to

the general public for a fee not to exceed the actual cost

of publication. However, performance goals relating to a

specific employment position are confidential and not

available to the public.

{5) Mo soconer than July 1 or later than October 31, the

board ghall convene a public meeting to review the

per formance of the state fund, using the business plan for

comparison of all the established goals and targets. The

board shall publish, by November 30 of each year, a report

of the state fund's actual performance as compared to the

business plan."

NEW SECTION., SECTION 20, DEPINITIONS. AS USED IN

N T e e

[SECTION 23 22 21], THE FOLLOWING DEFINITIONS APPLY:

{1) "BUSINESS ENTITY" MEANS A BUSINESS ENTERPRISE OWNED

BY A SINGLE FERSON, CORPORATION, ORGANIZATION, BUSINESS

TRUST, TRUST, PARTNERSHIP, JOINT VENTURE, ASSOCTATION, OR

OTHER BUSINESS ENTITY.
(2) “GROUP" MEANS TWO OR MORE BUSINESS ENTITIES THAT

JOIN TOGETHER WITH THE APPROVAL OF THE DEPARTMENT TO

PURCHASE INDIVIDUAL WORKERS' COMPENSATION INSURANCE POLICIES

PURCHASE INDIVIDUAL WORKERS' COMPENSATION INGURARLE “Ln=>--=2

COVERING EACH BUSINESS ENTITY THAT IS5 PART OF A GROUP.

new gecrion. SECTION 21. GROUP PURCHASE OF WORKERS'

L L e R R

COMPENSATION INSURMANCE. (1) ON RECEIVING APPROVAL OF THE
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DEPARTMENT, TWO OR MORE BUSINESS ENTITIES MAY JOIN TOGETHER

TO FORM A GROUP TO PURCHASE INDIVIDUAL WORKERS®' COMPENSATION

INSURANCE POLICIES COVERING EACH MEMBER OF THE GROUP.

{(2) TO BE ELIGIBLE TO JOIR A GROUP, THE DEPARTMENT

SHALL DETERMINE THAT A BUSIMESS ENTITY IS5 ENGAGED IN A

BUSINESS PURSUIT THAT IS THE SAME AS OR SIMILAR TO THE

BUSINESS PURSUITS OF THE OTHER ENTITIES PARTICIPATING IN THE

GROUE.

{3) THE DEPARTMENT SHALL ESTABLISH A CERTIFICATION

PROGRAM FOR GROUPS ORGANIZED UNDER THIS SECTION AND SHALL

1S8SUE TO ELIGIBLE BUSINESS ERTITIES CERTIFICATES OF APPROVAL

THAT AUTHORIZE FORMATION AND MAINTENANCE OF A GROUP.

(4) THE DEPARTMENT BY RULE SHALL ADOPT FORMS, CRITERIA,

AND PROCEDURES FOR THE ISSUANCE OF CERTIFICATES OF APPROVAL

TO GROUPS UNDER THIS SECTION,

{5) _ A GROUP CERTIFIED UNDER THIS SECTION MAY PURCHASE

INDIVIDUAL WORKERS' COMPENSATICN INSURANCE POLICIES COVERING

EACH MEMBER OF THE GROUP FROM ANY INSURER AUTHORIZED TO

WRITE WORKERS' COMPENSATION INSURANCE IN THIS STATE, EXCEPT

THAT THE STATE FUND, AS DEFINED IN 39-71-2312, HAS THE RIGHT

TO REFUSE COVERAGE OF A GROUP AND ITS PLAN OF OPERATION BUT

CANNOT REFUSE COVERAGE TO AN INDIVIDUAL EMPIOYER, UNDER AN

INDIVIDUAL POLICY, THE GROUP IS ENTITLED TO A PREMIUM OR

VOLUME DISCOUNT THAT WOULD BE APPLICABLE TO A POLICY OF THE

COMBINED PREMIUM AMOUNT OF THE INDIVIDUAL POLICIES.
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(6) A GROUP SHALL APPORTION ANY DISCOUNT OR

POLICYBOLDER DIVIDERD RECEIVED ON WORKERS' COMPENSATION

INSURANCE COVERAGE AMONG THE MEMBERS OF THE GROUP ACCORDING

TO A FORMULA ADOPTED IN THE PLAN OF OPERATION FOR THE GROOP.

{7) A GROUF SHALL ADOPT A PLAN OF OPERATION THAT MOST

INCLUDE THE COMPOSITION AND SELECTION OF A GOVERNING BOARD,

THE METHODS FOR ADMINISTERING THE GROUP, AND GUIDELINES FOR

THE WORKERS' COMPENSATION INSURANCE COVERAGE OBTAINED BY THE

GROUP, INCLUDING THE PAYMENT OF PREMIUMS, THE DISTRIBUTION

OF DISCOUNTS, AND THE METHOD FOR PROVIDING RISK MANAGEMENT.

A GROUP SEALL FILE A COPY OF ITS PLAN OF OPERATION WITH THE

DEPARTMENT.

SECHON-24 - -9BORION--39-F1—40F-— NOA;~ $5- AMENDRD -PO- REMAD+—

439-33-49F7--bisbhidity-of--insurers------ iimitations --
apportionments--t3)——Bvery-insurer-is-iiabie-for-the-payment
of-compensationy-in—-the-nanner-and-to-the-extent-heretnafeer

provided in-this-seetiony-to-an-empioyee-of-an-—-empioyer——it

insgres--who--receiven--an--injury-arising-out—of-and-in-the
course-of-his-employment-ory-in-the-case-ef-his——death—-from
such the injuryy--to-—his the-empisyeels beneficiariesy-i€
anys

t23--ta)-An—-insurer-ia-itabie-for-an-injury--an--defined
£n-39-31-119-if-the-claimant-establishes-it-is-more-probabie
than—-not-thats

ty--a-ctaimed-injury-has—oceurredr—or

~-51- HB 622

w & & e W

[T
-~ o

12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0622/04

tity-a-——ciaimed---injury---aggravated-—~a---preexiating
condietont
tby--Proof-that-it-wvas-nedicatiy-possibie-that-a-cianimed
tnjury-eecurred-or-that-such the ciaimed-injury-aggravaced-a
preexisting———condition---ts——not--aufficiont—-to--estabiish
tiabititys
t3y-—An-empioyee-who-suffers-an——injury--or--dies—-whiie
traveling-is-not-covered-by-thia-chapter-uniess:
tay——ti)-the--empioyer--furnishes--the-transportation-or
the-enpioyee-receives-reimbursenent—£ron-—the--empltoyer—-for
costa--ef--traveir--gasy--oitr--or--todging-as-a-part-of—the
empioyeeis-benefito—or-employment-agreesent;-and
tity-the-travel-is—necessitated-by-and-en-bahaif-of--the
empioyer—as-an—integrai-part-or-condition-of-the-enpioynents
or
thy——the-—travei--ia-required-by-the-empioyer-as—parc—of
the-empioyeatas—3ob-dutiens
f47—4An—elpioyee—is-nee—eiigibte-ﬁarvbenefihn—-ebheruiae
payabie--under-this-chapter-if-the-empioyeeia-use-cf-atconot
er-drugs—not-preseribed-by--a—-physician--is--the--soie--and
exeinsive--cause-~of——-the--injury--or-deathr-Howevery-if-the
empioyer—-had-knowindge-cf-and-fatied-to-attempt-to-stop-—the
empioyestas-use-of-aicohoi-or-drugsr-this-subsection-doen-net
appiyT

t5y--#f--a--etaimant--who--has—-reached--maximum-heating
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suffers-a—subsequent-nonverk-related-injury-to-the-same—part
af—the—bedyr-ehe—workeru*-eo-penaation-inaurer—is-nee-iiabie
iar-anr-eelpens-bion--ef——nedicai—-benefits—-enuaed-vhy——ehe
subseguent-nonwork-retated-injurys

fG}——iE--an—&ajury1—as—defiaed-én—BQ-?i—iisr-oceu!a-ehat

invoives-an-aggravatiou—~o£—-a-—pree:iueing——eenditieg]--the

per-anent——totniy--per-nene-—pareinif——and-nedicai-beﬁefita

ggxabie—nnder-ehis-ehapter—aite!-a——worker--reacheS‘-mn:&num

heaiing--nnst—be—apporeiened—between-the—inaurar-or—insurers

who-are-iiable-for-coverage—for--the--preexiating-—condition

and--the--insnreras——who--are--iiabte--for——covernge--for-the

aggravation——injuryv--The——insnrer-——far--—the———injury———éa

respensibie——-oniy—-ier——ehe--pottien—-nttributab}e~-to--the

aggravation_indurys

f?t—-if--a——-we:kers*—--eelggpsntion---insnrer———had——-e

eenpensnbie-e1a§n—§er~the-preexisting-conditionf—the—inauter

rena*ns--iiabie—éur-ehe—portion-sttribueab}e-tu—that—insuret

foz——pernanent——tatair——per-anent---paetiqg;———and—-—medicnt

benefitssh

SECTION-25 - SB0PION- 39— 067~ MO~ -F0- - AMBNDED- 50~ READ+—

139-32-3867--Aggravation —---apportionments--tiy-—if-an

ocenpaeianai«disease—ta-lggravaeed-by—any—other--diueaaa«-or
infirnihy—*not--itueii-conpenaabie-or-if—diaabi}ity-ar~death
Ereﬂ-any—other-eauoe-net—itaeif-eelpeaaabie--is--aggravatedr

ptoiengedr--ncee!eratedy—-or-én—eny*way-contribueed-eu—by~an
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eceupationai-diaeasey—the—eoupensaé&en—-payabie—-nnder--ehia
chapter——must—be-reduced-and-iimited-to-suech-preportion-enty
of~—the—-compenaation--that--woutd---be---payabhie-——tf--—-the
occupationai--disease--were-the-sote-cause-of-the-disabiiity
er—death-as-such-occupatienali-disease-aa-a-causative——facter
bears-—to——aii-—the--eausea——of--such--disabilitf—-ar--deaeh

apportioned-——between——the-—presxisting——condicion-—and-—-the

Iitability-aceributable-to-the—ocecupationat-disease-afeer—che

workepg-reaches—maximum-heatings

{2y-~¥f--a---workersi-——compensation———insurer—---had-—-a

conpensabie-ciaim-for-the-preexisting-cenditiony—the-insurer

remaina——tiabie-for-the-portion-ateributabie-te-that-insurer

for—benefita-paid-

t2¥{3)--if--compensatien——is--reduced--a---proportionate
amount appeorticned an pravided in-subsection-{iy-and-vhe
woarker-receives-disabitity--nectat--pecurity-~benefitar--the
offset——entitiement-—granted--to-the-insurer-must-be-reduced
apportioned in--the--same--proportionate--amount——-as--—the
ceapensation——as--iong--as-—-the--worker-continnes-to-reeceive

disabhitity-social-security-benefitast
SECTON- 26— 6802108397270~ MOA,—-15- AMBNDED- PO~ RBAD+—
239-72-7077--Bilicesta-with-compiicationss-In-—casen—-of
disability---or---death---frem——silicosins--compliicated--with
tubercuiesis--of--the-~tungay--compensation——shaii must be

payabie-as—fer-disabitity-or--death--from--an--uncomplicatced
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oiiieeaiav--in--eaoe-—of——diaabiiity-ar—death-fro-*siiicosia
when—complicated-with-any-diseane-not-coapensabie-under-this
chapter-and-other-than-paimonary-tuberecnieosisy--cospensation

shati-~~be--reduced must—-be--apportioned as--provided--in

39-32-70674

SECTION 22. SECTION 39-71-606, MCA, IS AMENDED TO READ:

*39-71-606. Insurer to accept or deny claim within
thirty days of receipt -- notice of denial —— motice to
employer. (1) Every insurer under any plan for the payment
of workers' compensation benefits shall, within 30 days of
receipt of a claim for compensation, either accept or deny
the claim, and if denied shall inform the claimant and the
department in writing of such denial.

{2) The department shall make available to insurers for

distribution to claimants sufficient copies of a document

describing current benefits and entitlement available under

Title 39, chapter 71. Upon receipt of a claim, each insurer

shall ptc tly notify the claimant in writing of potential
onp

benefits and entitlement available by providing the claimant

a copy of the docu-ent-preparedggy the department.

(3) Upon the request of an employer it insures, an
insurer gshall notify the employer of all compensation
benefits that are ongoing and are being charged against that

employer's account.”
SECTION 23. SECTION 39-71-123, MCA, IS AMENDED TQ READ:

=55~ HB 622
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"39-71-123. Wages defined. (1) "Wages" means the gross
remuneration paid in money, or in a subatitute Eor noney,

for services rendered by an employee, or income provided Eor

in subsection {1)(d). Wages include but are not limited to:

(a) commissions, bonuses, and remuneration at the
regular hourly rate for overtime work, holidays, vacations,
and sickness periods;

(b) board, lodging, rent, or housing if it constitutes
a part of the employee's remuneration and is based on its
actuval value; and

{c) pay-;nta made to an employee on any basis other
than time worked, including but not limited to piecework, an
incentive plan, or profit-sharing arrangementz; and
{d) income or payment in the form of a draw, wage, net

profit, or subgstitute for money received or taken by a sole

proprietor or partner, regardless of whether the sole

proprietor or partner has performed work or provided

services for that remuneration.

(2) Wages do not include:

(a) employes expense reimbursements or allowances for
meals. lodging, travel, subsistence, and other expenses, as
set forth in department rules;

(b) apecial rewards for individual invention or

discovery;

(c) tips and other gratuities received by the emaployee
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in excess of those documented to the employer for tax
purposes;

{d) contributions made by the employer to a group
insurance or pension plan; or

(e} vacation or sick leave benefits accrued but not
paid.

{3) Por compensation benefit purposes, the average
actual earnings for the four pay periods immediately
preceding the imjury are the employee's wages, except if:

{(a) the term of employment for the same employer is
leas than four pay periods, in which case the employee's
wages are the hourly rate time§ the number of hours in a
week for which the employee was hired to work; or

{b} Ear good cause shown by the claimant, the use of
the four pay periods does not accurately reflect the
claimant's employment history with the eaployer, in which
case the insurer may use additional pay pericds.

{(¢) (a) For the purpose of calculating compensation
benefits for an employee working concurrent employments, the
average actual wages must be calculated as provided in
subsection (3).

{b) The compensation benefits for a covered volunteer
must be based on the average actual wages in his the
volunteer's regular employment, except self-employment as a

sole proprietor o©or partner who elected not to be covered,
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from which he the volunteer is disabled by the injury
incurred.

(¢) The compensation benefits for an employee working
at two or more concurrent remunerated employments must be
hased on the aqgrégate of average actual wages of all
employments, except self-employment as a sole proprietor or
partner who elected not to be covered, from which the
employee is disabled by the injury incurred.

{(5) The compensation benefits and the payroll, for
premium purposes, Ffor a volunteer firefighter covered
pursuant to 39-71-118{4) must be based upon a wage of not
less than $900 a month and not more than 1 1/2 times the

average weekly wage as defined in this chapter.”

SECTION 24, SECTION 39-71-601, MCA, IS AMENDED TO READ:

"39-71-601,. Statute of limitation on presentment of
clajim -- waiver. (1) In case of personal injury or death,

all claims must be forever barred unlessgs signed by the

claimant or the claimant's representative and presented in

writing to the employer, the insurer, or the department, as
the case may be, within 12 wmonths from the date of the
happening of the accident, either by the claimant or someone

legally authorized to act for-him-in-his on the claimant’'s
behalf.

(2) The department may waive the time requirement up to

an additional 24 months upon a reasonable showing by the
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claimant of:
{a) lack of knowledge of disability;
(b) latent injury; or
{c} eqguitable estoppel.™

SECTION 25. SECTION 39-71-701, MCA, IS AMENDED TG READ:

*39-71-701. Compensation for temporary total disability
-- exception. (1) Subject to the limitation in 39-71-736 and
subgection (4) of this section, a worker is eligibie for
temporary total disability benefits when the worker suffers
a total loss of wages as a result of an injury and until the
worker reaches maximum healing.

{2) The determination of temporary total disabilicy
must be supported by a preponderance of medical evidence.

(3) Weekly compensation benefits for injury producing
temporary total disablility shaii-be are 66 2/3% of the wages
received at the time of the injury. The maximum weekly
compensation benefits may not exceed the state's average
weekly wage at the time of injury. Temporary total
disability benefits must be paid for the duration of the
worker's temporary disability. The weekly benefit amount may
not be adjusted for cost of 1living as provided in
39-71-702(5).

{4) If the treating physician releases a worker to
return to the same, a modified, or an alternative positicn

that the individual is able and qualified to perform with
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the same employer at an equivalent or higher wage than he
the individual received at the time of injury, the worker is
no longer eligible for temporary total disability benefits
even though he the individual has not reached maximum
healing. A worker requalifies for temporary total disability
benefits if the modified or alternative position is no
longer available for any reason to the worker and the worker
continues to be temporarily totally disabled, as defined in
39-71-1186.

{3) In cases where it 1is determined that periodic
disability benefits granted by the Social Security Act are
payable because of the injury, the weekly benefits payable
under this section are reduced, but not below zero, by an
amount equal, as nearly as practical, to one-half the
federal periodic benefits for such week, which amount is to
be calculated from the date of the disability social
security entitlement.

(6) 1If the claimant is awarded social security

benefits, the insurer wmay, upon notification of the

claimant's receipt of social sSecurity benefits, suspend
biweekly compensation benefits for a period sgufficient to
Iecover any _ resulting overpayment of benefits. This

sqbsection does not prevent a claimant and insurer from
agreeing to a repayment plan,

t6)y--Notwithatanding——-subsection--{3y7-beginning-dJuty-i7
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i98?1-through-anne-aar-igﬁiv--weehiy--=e-pensaeien--benefits
for--temporary——totai--disability-may-net-exceed-the-state'sa

average—-eehiy—vage-ef-s299*5:&:biished-3uiy-ir-i986:"

SECTION 26. SECTION 39-71-407, MCA, IS AMENDED TO READ:

%39-71-407. Liability of ingurers -— 1limitations. (1)
Every insurer is liable for the payment of compensation, in
the manner and to the extent hereinafter provided in this
section, to an employee of an employer that it insures who
receives an injury arising out of and in the course of his
employment or, in the case of his death from such the
injury, to his the employee's beneficiaries, if any. '

{2) (a) An ingurer is liable for an injury as def?ned
in 39-71-119 if the claimant establishes that it is more
probable than not that:

(i) a claimed injury has occurred; or

(ii) a claimed injury aggravated a preexisting
condition.

(b} Proof that it was medically possible that a claimed
injury occurred or that such the claimed injury aggravated a
preexisting condition is not sufficient to establish
liability. ‘

{3} An employee who suffers an injury or dies while
traveling is not covered by this chapter unleas:

(a) (i) the employer furnishes the transportation or

the employee receives reimbursement from the employer for
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costs of travel, gas, oil, or lodging as a part of the
employee's benefits or employment agreement; and

{(ii) the travel is necessitated by and on behalf of the
employer as an integral part or condition of the employment;
or

{b) the travel is required by the employer as part of
the employee's job duties.

{4) An employee is not eligible for benefits otherwise
payable under thia chapter if the employee’'s use of alcohol
or drugs not prescribed by a physician is the sole-and

exciustve major contributing cause of the injury or death.

However, if the employer had knowledge of and failed to
attempt to stop the employee’s use of alcohol or drugs, this
subsection doea not apply.

(5) If a claimant who has reached maximum healing
suffers a subsequent nonwotk-related injury to the same part
of the body. the workers' compensation insurer is not liable
for any compensation or medical benefits caused by the
subsequent nonwork-related injury.

(6] _As used in this section, "major contributing cause”

means a leading factor contributing to the result when

compared to all other contributing factors.”

NEW SECTION. Section 27. codification instruction. (1)
{Sections~~iky-i2y-and-i5}-are-intended-to-be-codified-as-an

integrali-part-of-Pitle-39y--chapter—-3iy--part--3y--and-—the
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provisiens--of—-Pitie—~397--chapter—-Fir--part—-3y—-appty-te 1 NEW secTION. SECTION 29. EFFECTIVE DATE -[THIS ACT) 1S

{sections-1iy-2i2y-and-154r 2

EPFECTIVE JULY 1, 1993.
t2)y—t8ectiona--13--and--1431 {OREPEIONS--B--ANB--93 are .

[SECTION 8 7 6] I8 intended to be codified as an integral

-End-

part of Title 39, chapter 71, part 7, and the provisions of
Title 319, chapter 71, part i, apply to fsections-i3-and-i4ix
{SREPIONS-B-ANB-9} [SECTION 6 7 6].

(2) [SECTION 3 18 9 8] 15 INTENDED TO BE CODIFIED AS
AN _INTEGRAL PART OF TITLE 39, CHAPTER 71, PART 4, AND THE

[*- T - - RS - LT, D S FURNY U

(™
o

PROVISIONS OF TITLE 39, CHAPTER 71, PART 4, APPLY TO
11 [SECTION i1 10 9 8}.

12 (3) ([SECTIONS }9-AND-20 37-ANB—-38 16 AND 17 ANB-19] ARE
13 INTENDED TO BE CODIFIED AS AN INTEGRAL PART OF TITLE 39,

14 CEAPTER 71, ARD THE PROVISIONS . OF TITLE 39, CEAPTER 71,
15 APPLY TO [SBCTIONS 39-AWB-26 17-ANP—318 16 AND 17 ANB-339].

16 {4) [SECTIONS 2i-ANB—22 20 AND 21 ANB-23] ARE INTENDED
17 TO BE CODIFIED AS AN INTEGRAL PART OF TITLE 39, CHAPTER 71,

18 AND THE PROVISIONS OF TITLE 39, CHAPTER 71, APPLY TO
19 [SECTIONS 21-AND—22 20 AND 21 ANP-23).

20 NEW sEcTIoN. SECTION 28. SEVERABILITY. IF A PART OF
21 THIS ACT) IS TINVALID, ALL VALID PARTS THAT ARE SEVERABLE

22 FROM THE INVALID PART REMAIN IM EFFECT. IF A PART OF [THIS

23 ACT] IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART

24 REMAINS IN EFFECT IN ALL VALID APPLICATIONS THAT ARE

25 SEVERABLE PROM THE INVALID APPLICATIONS.
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Frae Conference Committee
on House Bill 622
Report No.1, April 20, 1993

Page 1 of 3

Mr. Speaker and Mr., President:

We, your Free Conference Committee met and considered House Bill
5622 and recommend as follows:

1, Title, pagea 2, line 8,

Following: "DEPARTMENT;"

Insert: “"REQUIRIN SURERS TO NOTIFY EMPLCYERS OF REOQPENED
CLAIMS; "

2, Title, page 2, line 14,
Following: "39-71-701,"
Insert: "39-71-702,"

3. Page 27, lines 7 and B,
Following: "RESTRICTION® on line 7
Btrike: the Temainder of line 7 through “"FINDINGS," on line 8

4. Page 31, lines 6 and 7.
Following: "OF" on line 6

Strike: the remainder of lina 6 through "PLAN"™ on line 7
Insert: "calculating rates for a policyholder"

5. Page 55, line 8.

Following: “"receipt®

Insert: "-- notice of benefits and entitlements to claimants"
Following: “denial”

Insert: "-- notice of reopening®

6. Page 55, line 21.

Following: *"(3)"

Insert: "Each insurer under plan No. 2 or No. 3 for the payment
of workers' compensation benefits shall notify the employer
of the reopening of the claim within 14 days of the
reopening of a claim for the purpose of paying compensation
benefits.

("

7. Page 62, line 11,
Strike: "injury or death"
Insert: “accident"™

8., Page 62, line 21.
Following: “a® :
Insert: "cause that is the"

ADOPT

REJECT 871349CC.HsB

April 20, 1993
Page 2 of 3

Following: "leading"
Strike: *factor”®

Insert: “cause"

9. Page 62, line 22.
Strike: “factors”
Insert: "causes

10. Page 62, line 23.
Following: line 22
Insert: "Section 27. Section 39-71-702, MCA, is amended to read:

"39-71-702, Compensation for permanent total disability.
{1) 1f a worker is no longer temporarily totally disabled and is
permanently totally disabled, as defined in 39-71-116, the worker
is eligible for permanent total disability benefits. Permanent
total digability benefits must be paid for the duration of the
worker's permanent total disability, subject to 39-71-710.

(2) The determination of permanent total disability must be
supported by a preponderance of medical evidence,

{3) Weekly compensation benefits for an injury resulting in
permanent total disability sheld—be are 66 2/3% of the wages
received at the time of the injury. The maximum weekly

- compensation benefits shedd may not exceed the state's average

weekly wage at the time of injury.

{4) In cases where it is determined that periodic
disability benefits granted by the Social Security Act are
payable hecause of the injury, the weekly benefits payable under
this section are reduced, but not below zero, by an amcunt equal,
as nearly as practical, to one-half the federal periodic benefits
for sweh the week, which amount is to be calculated from the date
of the disability social security entitlement.

(5) A worker's bepefit amount must be adjusted for a cost-
of-living increase on the next July 1 after 104 weeks of
permanent total disability benefits have been paid and on each
succeading July 1. A worker may not receive more than 10 sueh
adjustments. The adjustment must be the percentage increase, if
any, in the state's average weekly wage as adopted by the
department over the state's average weekly wage adopted for the
prev1?27 year or 3%, whichever is less.
through—dune—30—3190—the—mmtinum—weshly—compensation-bonafits

weehiy-wage—of-4239—totablished—July—iy—1066+ If the claimant is
warded social gecurity benefits, the insurer ma

a Y ' Y, vpon
not cation of the claimant’s receipt of social secur ty

ene 8, Buspen wee compensation benelits for a riod
su cient to recover any resulting over ment o enefits.
This subsection does not prevent a claimant and insurer from
F.c.c.R=)
HE 622,
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agreeing to a rapayment plan."“

Renumber: subseguent sections

And thie Free Conference Committee report be adopted.

For the Housa: For the Senate:

) R N
Rep. Hibbard, Chair #nch )

S Y

Rep. Benedict Sen.

‘Repj. Ewer g FC"_ Seri. Wilson

B71349CC.Hsgs
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HOUSE BILL NO. 622
INTRODUCED BY EWER, HARP
A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING

WORKERS' ~ COMPENSATION AND OCCUPATIONAL DISEASE LAWS;
PROVIDING FOR SUSPENSION OF BENEFITS TO A WORKER WHO PAILS
TO KEEP MEDICAL APPOINTMENTS; AUPHORI®ING-IEPFEEMENPS-POR
PUPURE-MEBICAD-BENBPIPO+ RBVISING--REHARBILIPAPION--BBNEPITS
RBQUIRBMENYS+ DESIGNATING LIABILITY FOR OCCUPATIONAL DISEASE
BENEFITS IF THERE IS MORE THAN ONE INSURER; REVISING
BENEFITS WHEN OCCUPATIONAL DISEASE IS AGGRAVATED BY

NONCOMPENSABLE DISEASE OR INFIRMITY; AbLOWING--APPORPIONMENP

OF-EOMPENSATION-FPOR-PREBXISTING-CONDITIONS-BEPWRER-INSHRERS+

REQUEIRING--NONRBSIDPENT-EMPLOYBRS-PO-OBTPAIN-IN-STATE-COVERAGH
GR-PAY--PHB-DIPPERBNER-EIN-PREMIUMS - PROVIDING-POR--FEINES-~-POR
EMPLO¥BR-M5CONDUEPT ERBAPING-A-MBBICAbL-PANEL-AND-PRECEBURES
POR-HANBEENG-PREENIGPING-INFURY-BEISPHTES+ CREATING TEMPQRARY
PARTIAL DISABILITY BENEFITS; RBOUIRING-EMPLOYBRS-FO-REPORT
NEW-BMPLO¥EES-F0-PHA-INSURER-ANP-PEPARTMENT-WIPHEIN-72--HOURS
8P --PHR--PIRSP--PAYDAY--APPER--HIRENG; REVISING ELIGIBILITY

REQUIREMENTS TO SELP-INSURE; ALLOWING CERTAIN OPTIONAL

DEDUCTIBLES TQ POLICYHOLDERS; REQUIRING SUSPENSION,

REVOCATION, OR DENIAL OF A PROFESSIONAL OR OCCUPATIONAL

LICENSE FOR VIOLATION OF THE WORKERS' COMPENSATION LAW;

REVISING THE DEFINITION OF UNPROFESSIONAL CONDUCT ;
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PROHIBITING CERTAIN ACTIONS; PRECLUDING LIABILITY FOR

REPORTING VIOLATIONS OF THE WORKERS' COMPENSATION LAW;

ALLOWING AUGMENTATION OF TEMPORARY TOTAL DISABILITY BENEFITS

WITH SICK LEAVE AND VACATION LEAVE; REQUIRING THE STATE FUND

BOARD TO ADOPT AN ANNUAL BUSINESS PLAN; ALLOWING GROUP

PURCHASE OF WORKERS' COMPENSATION INSURANCE; REQUIRING THE

INSURER TO NOTIFY CLAIMANTS OF BENEFITS AND ENTITLEMENT

USING INFORMATION PROVIDED BY THE DEPARTMENT; REQUIRING

INSURERS TO NOTIFY EMPLOYERS OF REOPENED CLAIMS; ALLOWING

INSURERS TO SUSPEND BENEFITS TO_ WORKERS RECEIVING SOCIAL

SECURITY DISABILITY BENEFITS; AMENDING SECTIONS 37-1-131,

37-3-322, 37-6-310, 17-10-311, 37-12-321, 37-14-321,

39-71-316, 39-71-123, 39-71-13107, 39-F1-48F7 39-31-664y

39-71-316, 39-331-4077 39-71-407, 39-71-601, 39-71-605.

39-71-606, 39-71-607, 39-71-701, 39-71-702, 39-71-736,

39-71-7 41y 39-#3-20€1y 39-71-2101, 39-71-2315, AND AND

39-72-302, 39-72-7067y-ANB-39-32-7837 ANB-39-72-7867 MCA; AND

REPBALING-9BEPION--39-F3-4827--MEA PROVIDING AN EFFECTIVE
DATE.™

STATEMENT OF INTENT

A STATEMENT OF INTENT IS REQUIRED FOR THIS BILL BECAUSE

[{SECTION 23 22 2]1] REQUIRES THE DEPARTMENT BY RULE TQ ADOPT

FORMS, CRITERIA, AND PROCEDURES FOR THE 1ISSUANCE OF

CERTIFICATES OF APPROVAL FOR GROUPS ELIGIBLE TO PURCHASE

-2 HB 622
REFERENCE BILL: Includes Prae

Conference Committee Report

Datad 4-20-93
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GROUP INSURANCE. THE RULES ADOPTED BY THE DEPARTMENT MUST:

{1) BE CONSISTENT WITH THE PROVISIONS OF TITLE 39,

CHAPTER 71, AND [THIS ACT]; AND

(2} ADDRESS WHC MAY BE TN A GROUP, HOW A MEMBER MAY BE

REMOVED FROM THE GROUP, THE CRITERIA FOR CERTIFICATION, THE

APPORTIONMENT OF DIVIDENDS OR DISCOUNTS, THE REQUIREMENTS

FOR A PLAN OF OPERATION, AND ANY REPORTING REQUIREMENTS TEAT

MAY BE NECESSARY.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 39-71-116, MCA, is amended to read:

*39-71-116. Definitions. Unleas the context otherwise
requires, words and phrases employed in this chapter have
the following meanings:

{1) "Administer and pay®™ includes all actions by the
state fund under the Workers' Compensation Act and the
Occupational Disease Act of Montana necessary to:

{a) the investigation, review, and settlement of
claims;

{b) payment of benefits;

{c) setting of reserves;

(d) furnishing of services and facilities; and

(e) utilization of actuarial, audit, accounting,
vocational rehabilitation, and legal services.

{2) “Average weekly wage™ means the mean weekly

-3- HB 622
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earnings of all employees under covered employment, as
defined and established annually by the Montana department
of labor and industry. It is esatablished at the nearest
whole dollar number and must be adopted by the department
prior to July 1 of each year.

(3) “Beneficiary"™ means:

(a) a surviving spouse living with or legally entitled
to be supported by the deceased at the time of injury;

(b} an unmarried child under the age of 18 years;

{c) an unmarried child under the age of 22 years who is
a full-time student in an accredited school or is enrolled
in an accredited apprenticeship program;

{d) an invalid child over the age of 18 years who |is
dependent upon the decedent for support at the time of
injury; ]

(e) a parent who is dependent upon the decedent for
support at the time of the injury if ne a beneficiary, as
defined in subsections (3)}{a) through {3)(d), exists does
not exist; and

(E} a brother or sister under the age of 18 years if
dependent upon the decedent for support at the time of the
injury but only until the age of 1B years and only when ne a
beneficiary, as defined in subsections (3){a) through
(3)(e), exiats does not exist.

{4) "Casual employment” means employment not in the

-4- HB 622
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usual course of trade, business, profession, or occupation
of the employer.
{5) *"Child" includes a posthumous child, a dependent

stepchild, and a child legally adopted prior to the injury.

(6) "Construction industry” means the major group of -

general contractors and operative builders, heavy
construction (other than building construction) contractors,
and special trade contractors, listed in major groups 15

through 17 in the 1987 Standard Industrial Classification

Manual. The term does not include office workers, design
professionals, saiesmen salesperscns, estimators, or any
other related employment that is not directly involved on a
regular basis in the provision of physical labor at a
construction or renovation site.

{7) ‘“Days" means calendar days, unless otherwise
specified.

{8) *“Department” means the department of labor and
industry.

(9) *®Piscal year" means the period of time between July
1 and the succeeding June 30.

(10) “Insurer®™ means an employer bound by compensaticn
plan No. 1, an insurance company transacting business under
compensation plan No. 2, the state fund under compensation
plan No. 3, or the uninsured employers' fund provided for in

part 5 of this chapter.

-5~ HB 622
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(11) “Invalid® means one who is physically or mentally
incapacitated.

{12) "Maximum healing"” means the status reached when a
worker is as far restored medically as the permanent
character of the work-related injury will permit.

(13) “Order" means any decision, rule, directiaon,
requirement, or standard of the department or any other
determination arrived at or decision made by the department.

{14) "Payroll”, "annual payroll®, or “annual payroll for
the preceding year" means the average annual payroll of the
employer for the preceding calendar year or, if the employer
shat: has not have operated a sufficient or any length of
time during sueh the calendar year, 12 times the average
monthly payroll for the current year. However, an estimate
may be made by the department for any employer starting in
business if =ne average payrolls are not available. This
estimate is-te must be adjusted by additional payment by the
employer or refund by the department, as the case may
actually be, on December 31 of sueh the current year. an
employer's payroll must be computed by calculating all
wages, as defined in 39-71-123, that are paid by an
employer. )

(15) "Permanent partial disability” means a condition,
after a worker has reached maximum healing, in which a

worker:

-6- HB 622
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{a) has a medically determined physical restriction as
a result of an injury as defined in 39%-71-119; and

{b) is able to return to work in some capacity but the
physical restriction impairs the worker's ability to work.

{16) “Permanent total disability®” means a condition
resulting from injury as defined in this chapter, after a
worker reaches maximum healing, in which a worker has——-ne

does not have a reasonable prospect of physically performing

regular employment. Regular employment means work on a
recurring basis performed for remuneration in a trade,
business, profession, or other occupation in this state.
Lack of immediate Jjob openings is not a Ffactor to be
considered in determining if a worker is permanently totally
disabled.

{17} The term *"physician™ includes "surgeon®” and in

either case means one authorized by law to practice his the

person's profession in this state.

(18) The ‘“plant of the employer® includes the place of
busineas of a third person while the employer has access to
or control over such the place of business for the purpose
of carrying on his the employer's usual trade, business, or
occupation.

{19) "Public corporation” means the state or any county,
municipal corporation, school district, city, city under

commission form of government or special charter, town, or

7= HB 622
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village,

{20) “Reasonably safe place to work®” means that the
place of employment has been made as free from danger to the
life or satety of the employee as the nature of the
employment will reasonably permit.

(21) "Reasonably safe tools and appliances” are such
tools and appliances as are adapted to and are reasonably
safe for wuse for the particular purpose for which they are
furnished,

(22) "Temporary partial disability® means a condition

resulting from an injury as defined in 39-71-119y-ecovering

the-pericd-after-an-injured-wvorkepr—returns-to——wark—-én——the

same;--modifiedy-~or--atternative—-empioyment-and-before-the

worker-has-reached-maximum-heating IN WHICH A WORKER, PRIOR

TO MAXIMUM HEALING:

(A) IS TEMPORARILY UNABLE TO RETURN TO THE PCSITION

HELD AT THE TIME OF INJURY BECAUSE OF A MEDICALLY DETERMINED

PHYSICAL RESTRICTION;

(B) RETURNS TO WORK IN A MODIFIED OR ALTERNATIVE

EMPLOYMENT; AND

(C) SUFFERS A PARTIAL WAGE LOSS.

¢22%(23) “Temporary service contractor™ means any
person, firm, association, or corperation conductiag
business that employs individuals directly for the purpose

of furnishing the gservices of those individuals on a

-8~ HB 622
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part-time or temporary basis to others.

t234(24) “"Temporary total disability" means a condition
resulting from an injury as defined in this chapter that
results in total loss cof wages and exists until the injured
worker reaches maximum healing.

+243(25) “Temporary worker™ means a worker whose
services are Eurnished to another on a part-time or
temporary basis to substitute for a permanent employee on
leave or to meet an emergency or short-term workload.

t25%(26) "Year"™, unless o¢therwise specified, means

calendar year."

Section 2. section 39-71-307, MCA, is amended to read:

*39-71-307. Employers and insurers to file reports of
accidentsg -- penalty. (1) Every employer and every insurer
is required to file with the department, under department
rules, a full and complete report of every accident to an
employee arising out of or in the course of his employment
and resulting in loss of life or injury to the employee. The
reports must be furnished to the department in the form and
detail as the department prescribes and must provide
specific answers to all questions required by the department
under its rules, However, if an employer is unable to answer
a gquestion, he the employer shall state the reason he-is

unabte for the employer's inability to answer.

(2) Every insurer transacting business under this

-9- HB 622
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chapter shall, at the time and in the manner prescribed by
the department, make and file with the department the
reports of accidents as the department reguires.

(3) An employer, insurer, or adjuster who refuses or
neglects to submit to the department reports necessary for
the proper filing and review of a claim, as provided in
subsection (1), may shall be assessed a penalty of not less
than $200 or more than $500 for each offense. The department
shall assess and collect the penalty. An insurer may contest
a penalty assessment in a hearing conducted according to
department rules.”

Section—3:--Seetion-39-71-46F77-MEA7-is-amended-to-reads

8139-33-48F7~~biabitity-of-tnsurers----- timteationss—--t1}
Bvery--insurer-is-tiabie-for-the-payment-ef-compensationy-in
the-manner-and-to-the-extant-hereinafter——provided in—-this
sectiony-—ta--an--empioyee--of--an-—empieoyer--it—insures-whe
receives-an-injury-ariaing-out-of-and-in-the-course—-of—-his
empioyment—-ory--in--the--case--of--his--death-from-such the
tnjuryy-to-his the-empioyeets beneficiariesy-if-anyx

t2}-—{tay-An-insurer—is-tiable-for-an-injury--as--defined
in-39-71-119-if-the-ciaimant-establiishea-it-is-more-probabie
than-nee-thaes

ti)--a-ctaimed-injury-has—-sceurreds-or

tity-a---eiaimed---injury---aggravated---a---preexisting

econdicions

=-10- HB 622
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tby--Proof-that-it-was-medicatiy-possibie-that-a-ciaimad
injury-oeccurred-er-that-such the ciaimed-injury-aggravaced-a
presxisting---econdition--—is-—-not-—-sufficrent--to--estabiitsh
tiabiticys

t3}--An-empicyee-who-suffers-an--injury--or--dies——whiie
traveling-is-not-covered-by-this—chapter-uniensas

tay--tiy-the——-empioyer-—furnishes--the-cransportation-oz
the-employece-receives-reimbursement-fron--the--empltoyer——£for
costa——-of--traveir;-—gasy--ctiy--er--tsdging-as-a-part-of-the
empioyeels-benefits-or-empisyrent-agreement;-and

ttiy-the-travei-is-necessttated-by-and-on-behatf-of--the
enmployer-as-an-integrai-part-or-condition-of-the-emptoymentc:
or

tby--the--teavel--is-required-by-the-empieyer-as-part-of
the-empioyeet+s—gob-dutieax

t4y--An-empioyee-in-not-etigible-for-benefitas-——otherwise
payabie--under-this-chapter-if-the-enpioyeets-use-of-atcohol
er-drugs—not-prescribed-by--a--physictan--is--the--soie--and
excluaive--cause--of--the--injury-——or-death--Howevery-if-the
empioyer-had-knoawiedge-of-and-fairied-to-attempt-to-stop——the
empioyeein-use-of-ateohoi—-or-drugay-this-subseccion-does—not

apply it-is-medicaiiy-determined-that-the-employeels-use—-of

stcohoi-er—nonprescription-drugs-was-an-—infiuencing—-factor

in-the-cause-of-the-injury-or-death~

t53--1f--a--claimant--who—-has--resched--maximum-heating

=11~ BB 622
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suffers-a-subsequent-nonwork-reiated-injury-to-the-same-parte
of-the-bedyr-the-workersi-compensation—inaurer-ia—not-iiabie
for-any-compensation--or—-medicai--benefies—-caused--by-—the
subsequent-nonwork-reiated-injurys

t6y~-1f--a--preexisting—-condition--is-agqqravated-by-any

other--conditiony——-discasey-——-or-——infirmity-—-not-—-itsaié

compensabte-—-er——tf-disabitity-or-death-from-any-ether—cause

ngt-—-itseif---compenaable-~—-in----aggravated;—--prolenasds

acceieratedy;-—er--in--—any-way-contributed-to-by-an-injury-as

defined-in-39-F71-319y-the-compensation-and-medical--benefita

payabie--under—--this--chapter-must-bhe-reduced-and-timited-teo

the-propertion—of-the-disability-or-death-reautting-frem—the

tndurys

{3}--3f-—a--ciaimantls—-ecompensagtion--is--proportionatiy

reduced-as—provided--in—-subsection——{6}--and-—the--eciaimant

receives——nociat——-seecurity—-disabiirey—-benefitay-any-offaet

chat-an—insurer-Aay-be-entitiesd-to-must-be--reduced-—in--the

sase--proportion-—gs~the-ciainantis—compensation-was-reduced

for-as-iong-as-the-ciaimant--receives——the--secigi-—-pecusity

disability-benafieaclt

Beection-4v--bection-39-71-6047-MEA7—in-amended-to—-reads

239-71-604s--Application——for—-compensattons——+¢+iy--3f——n
workee——ip-—entitied--to—-benefits——under--chis-chapterr-the
worker--ashati--filte--with-—--the---insarer-—-aii---reasonabte

information~---needed-——-by---the---insurer—-—-to---determine

-12- HB 622
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compensabitityr-¥t-is-the-duty--of--the--workeris-—-attending
physician-——to——iend--aii--necessary--aasistance-—in--making
appiication—for-compensation-and-such the proof--of--other
Ratters--as--may--be-required-by-the-ruites-of-the-department
without-charge-to-the-weorker:-Phe-fiting-ef-forms——or--other
documentation-by—-the-attending-physician-does-net—constitute
a-elain—for-compensationc

{23--Workers——appiyving-for-compensation-for-an-injury-eosr

eccupationat——-disease--shati--atiow——-the--insurepr-—-or---the

insureria--designated-agent—direct-accesn-to-medicat-service

previderasy-medical——informationy-—and-—the--injured--workers

Paiiure--to--comply-—with--this--subsection--witi--resuie-in

termination—of -benefitav

t+21{3)——Ff-death-resnita-from-—-an——injuryr——the--parcies
entitled--to-—compensation——-or-semeone-in-their-behaif-shati
fite-a-ciaim-with-the-insurer--Fhe-ciaim-must-be-accompanied
with-proof-of-death-and-proof-of-reintionshipy--showing—-the
parties---entitied---to--compensationy—-certificate——of—-the
attending-physiciany-if-anyy-and-such-other-proof-as-may——be
required-by-the—-departaentct

Section 3. section 39-71-605, MCA, is amended to read:

“39-71-605. Examination of employee by physician —
effect of refusal to submit to examination -- report and
teptimony of physician — cost. (1) (a) Whenever in case of

injury the right to compensaticn under this chapter would

-13- HB 622
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exigt in favor of any employee, he the employee shall, upon
the written request of the insurer, submit from time to time
to examination by a physician or panel of physiciana, who
shatt must be provided and paid for by such the insurer, and
shall likewise gubmit (o examination from time to time by
any physician or panel of physicians selected Dby the
department.

{b) The request or order for such an examination shaii
must fiQ a time and place for the examination, with regard
for the employee's convenience, his physical condition, and
his ability to attend at the time and place that is as close
to the employee's residence as ias practical. The eaployee
shai¥-be is entitled to have a physician present at any sueh
examination. Be-iong-as If the employee, after sach written
request, shaii--fait faila or refuse refuses to submit to
such the examination or shaii in any way ebstruet obstructs

the samne examination, his the employee's right to

compensation shei} must be suspended and is subject to the

provisions of 39-71-607. Any physician or panel of

physicians employed by the insurer or the department who
shaii--make makes or be is present at any such examination
may be required to testify as to the results thersof of the
examination.

{2} In the event of a dispute concerning the physical

condition of a claimant or the cause or causes of the injury

=14~ HP 622
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or disability, if any, the department, at the reguest of the
claimant or insurer, as the case may be, shall regquire the
claimant to submit to sueh an examination as it may-deem
considers desirable by a physician or panel of physicians
within the state or elasevhere who have had adequate and
suybstantial experience in the particular field of medicine
concerned with the matters presented by the dispute. The
physician or panel of physicians making the examination
shall file a written report of findings with the claimant
and insurer for their wuse in the determination of the
controversy involved. The requesting party shall pay the
physician or panel of physiciane for the examination.

{3) This section does not apply to impairment

evaluations provided for in 39-71-711."

Section 4. Section 19-71-607, MCA, is amended to read:

"39-71-607. Suspension of payments by insurer up-to
thirey-daya pending receipt of medical information. Under
rules adopted by the department and-in-the-discretion-of-the
department, an insurer may suspend compensation payments for
not-~mare-—-than—-38--days pending the receipt of medical

information when an injured worker unreasonably fails to

keep scheduled medical appointments. If, after a medical

examination, the injured worker is released to return to

work, the worker forfeits the right to any suspended

benefits.”

=-15- HB 622
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Section-5-—Gection-39-71-417-MCA7-in-amended-to-read:——
235-7i-F41:--Compromise——--gettiensntas--——and-——tump-sum
payrenta~tiy-tay-Benefita-may-be~convereed-in-——-whote-—-ta--a
Tump-sam+
tity--if--a--eitaimant—-and-an-insurer—-dispute-the-initial
compensabitity-of-an—itnjury;-and
tii}-t€-che-claimant-and-insurer-agree-to-a-settiements
tb}—-The-agqreement—is-subjeet--to-—department——-approval+
Fhe--department—-may--disapprove--an——agreement--under—--this
seection——onty--if--there--ia-—-not--n-reasonabte-diapute-over
cempensabiiitys
te}——Hpon-——apprevaty;———the-—-agresment———constituten—-——a
compromise-and-retease—aettiement-and-may-not-be-reopened-by
the—departments
t23-—tay-if-—an--insurer-—-has-accepted-initint-iiabitity
for-an—-injuryr-permanent-partiai-disabitity-benefits-may-—-be
converted-in-whoie-ar-in-part-to—a-iump-sum-payments
tb)--FPhe--totai--of-any-itump-sum—conversion-in-pare—-that
im-awarded-to-a-ciainant-prior-to-the-ciatmantis-finat-award
may-not-exceed-the--antieipated--award--under——39-31-783--or
52076008y -whichever—-is-iesss
te}--An-agreement-is—subject-to-department-approvai--Fhe
department---may-——disapprove---an—-agreement-—enty--if-—-the
department--determines——~that-~the-——settiement-—-amount--—is

inadequater——if--disapprovedy-the-department-shaii-set-forth
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in-detaii-the-reasons-for-disapprovais
td}--tpon——approvaiy---the——-agrecment——-constitutes——-a
compromise-and-release-settiement-and-may-not-be-reopened-by
the-departments
+3}--Permanent---totat-——dinabhitity--—benefits—-—may--be
eanverted-in-wheée—or-in-part—to-a-iump-sum7-—§he--totai—-e£
ati--iump-sum--conversions--in—-part--that--are-awarded-to-a
ciatmant-may-not-exceed-3267000--A-converaion--may—-be—-made
enty-upon—the-wreitten-application—of-the-injured-worker—with
the——concurrence——of-——the--insurer:-Approvat-of-the-tump-sum
payment-resta-in-—the—-diseretion——of-—the--departments--Fhe
epprovai-or—award-ef-a-lump-sun-payment-by-the-department-or
court-—mant-——be——the--exeeptions-it-may-be-given-oniy-if-the
worker-has-demonntrated-£financiai-need-chat~s
tay--retaten-tor
tiy--the-neceasitien-of-1ifer
tity-an-accumutation--of--debt--incurred——prior--to--the
injurys-or 7
+iiiy-a-—-pelf-empioyment--venture--chat--is-—conasidered
feasibie—under-eriteria-set-forth-by-the-deparcmenti-or
thy--arises-subsequent-to-the-date-cf-injury--or——arises
becauae-of-reduced-income-as-a-resuit-of-the-injurys
t43--Any—--iump-sum---conversion---of---benefita---under
subsection——{3)-must-be-converted-to-present-vatue-using-the

rate-prescribed-under—-snbsection~-{t5ytby+
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t54-—tay-An-insurer--may-—recoup--any-—itump-sum--paymsnt
amortized——--at—-the--rate——established--by--the--departmenty
prorated--biveekiy--over-—-the--proisceed--duration--of-——the
comapensation—-periads
tb)--Phe-rate—adopted-by-the-department-must-be-based-on
the-average-rate-for-Hnited-States-10-year—-treasury-biiis—in
the--previoua--catendar—-yearr——rounded-to-the-nearese-whoie
number
tey-—¥f--the--projected--compensation--period-——-is——-the
ctatmantts--tifetimer-the-1ife-expectancy-nust-be-determined
by-using——the--most--recent—-tabie--of--iife——expectancy——as
pubiished--by--the--Gnited-States-national-center-for-heatth
atatiaticas
t6y--Bubject-to-the-other-provisions——of-—-this——sectiony
the—--department-—has-full-powerr-authorityr-and-juriadiceton
to-atiowr-approvery—or-condttion-comproaise--settiemenca--£for
any-—type——of--benefita--provided--for--under--this-chaptery

inciuding-the-right--eo--fubture——medicai--benefitasy or for

ump-sum--paynents--agreed-—to--by-workers—-and-insurerss-Aiti
such-conpronise—seteiements-and-inmp-sun-payments——are-—votid
without--the--approvai-——-of--the--departments-Approvai-by-the
department-must-be-in-writing--The-department-shaii-directiy
notify-a-cltainanc-of-a-department-order-approving-or-denying
a-elaiaantis-coaprominse-or-iump-sus-payments

t#}-~A-~dispute--between--a--ciaimant--and--an---insarer
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regarding--—the--conversion--ef-—-biweekiy--paymenta--into——a
ltump~sum—is-considered-a-~disputer-£for-which-a-—-mediator--and
the——workers'-conpenstion—-court-have-juriadiction-to-make-a
deterninations-if-an-insurer——and--a--ciaimant--agree--to--a
compromise--and-release—settiement-or-a-iump-sum-payment-but
the-departaent-disapproves-the-agreamenty——the--parties--may
request—-the--workersl——compensation--court——to--review——the
departmentis-decisions

t+83--An——injured-——workerin-entitiement-to-future-medienl

bensfits-may-be—terminated-by-mutuat-consenc-of—-the——weriter

and-——the-—insurery-—subject--to--department--approvai-——%he

department—-may--not--disappreve-—an--agreement--uniess———i¢

deternines——that—the--worker-has—not-been-fuiiy-compensated

for--teeminating——the--workeria-——sight——to--future-——-medieal

benefiesc
Section-5-—Section-39—71-20837-NEAy- is-amended-to-reads—
839-33-20037——Rehabiittation--benefitsz:~-+1}--An-indured
worker—ia-etigibie-for-rehabititation-benefitn-if+
tay--the-injury-resuits-in-permanent-partiai--disebiiity
or-permanent-total-disability—as-defined-in-39-31-316+
tb}--a--physicitan——certifien—-that-che-injured-worker—is
physicatiy-unable—to-work-at-the—job-the-worker-heid-at--the
time-of-the-indurysr

te)-—-a-rehabititation-plan-comnpieted-by-a-rehabitication

provider——and--designated-—-by-the-insurer-certifies—that-the -
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tnjured--worker--has--reasonable--veocationai--goais--and-—-a
reemploynent--—and--wage——potential--with-rehabilitations-Fhe
pian--must--eake—-into——consideration-—-the---workerias—--agey
educationy-—-trainingy-——-work---historyr—-residuai~-physicai
eapacitiensy-and-vocationai-intereatas
{d}-~a-rehabitrtation-pian-between--the-—injured--worker
and--the--insurer--is-filed-with-the-departmentc-Ff-the-pian
eaiis-for-the-expenditure-of——funds--under—-39-7:~10847-~the
department-—-shali--suchorize-—-the--department-—-of-sociai-and
rehabititation-services-to-use—-tha-fundsa~
t2y--After—-£iling-—-the--rehabititation——-pian-—with--the
departmenty-—the--injured--werker-—-is--entitied--ta——-receive
rehabititation-benefits-at-the——injured——workerin——temporary
totat—-disability--rate;-—FPhe--benefits-must—-be-paid-for-che
peried-specified-in-the-rehabititation-piany-not——to--exceed
104--weekss-—Rehabititation-—benefits--must-be-paid-doring-a
reasonabie-periody-not-to-exeeed-18-weaksy-while-the--worker
ts—--waiting--to—-begin—-the-agreed-upon-rehabititation-piany
Rehabititation-benefies-must--be--paid BEIWHBERLY whiie—:;he
worker-——ia--—-satiafactorily-——compieting---the--ngreed-upon

rehabititation-pian ANB-ARE--NO¥P--SUBJREF--PO~-FHE--EHMP-SHM

PAYMENT-FROVISIONS—OP-39-71-F415

t3y~—if-—-the--—-rehabiiitation——pian--provides--for--4eb
ptacementy~a-vecationai-rehabiliitation-provider—shaii-asaine

the-worker-in-obtaining-other—capioyment-and-the—-worker--is

v
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entitied--to--weekiy--benefits——for-a-period-not-to-exceed-8
weehs-akt-ehe-workerts—-temporary-total-dipabitiity-—rater--i£fy
after——peceiving--benefits-under-this-snbsectiony-the-worker
decides-teo-procecd-with-a-rehabititatien-ptany-the-weeks——én
which—-benefits-—-were--paid-under-this-subsection-may-not-be
eredited-against-che-aaxinum-of-184-weekn-of——rehabilieation
benefiea-ﬁrovided-in—thia-aeeeionv
t4y--if--there-—in--a-—dispute--as-to-whether-an-injured
warkar-can-return-to—the-jobh-—the-worker-heid-at-the-time——of
injuryy---the-—-insurer--shati--designate——a--rehabititation
provider-to-evatvate-and-deteraine—whether--the--worker——can
return——to--the-~-job——heid--at-—the-time-of-injurys-If-ie-ia

determined-that-he the-worker cannot return—te-the—job HERBD

AP-——PHE-—-PIME--—OP-—-iNFHR¥7-—-the--vworker——ia-—entitied--to

rehabiiitutéen--beneéita--and--aervieea———as—--prufided—-—in
subsection—-{+2)~
+5)-—-A-—-worker--may--not--receive-—temporary——totai—--eor
biweekiy—--pearmanent—--partiai-——disabitity---benefits———and
rehabititabion-benefits-during-the-same-pertod-of-timer
t63——Phe-rehabititation-providery-as-authorized--py--the
inpurery~-—-shati-continue-to-work-with-and-assist—the-injured
worker-untii-che-rehabiiitation-pien-is-compieteds

t33y--Hpon-receipt-of-notification--of—acceptance--pf--a

ciaim--by--an—-insurery--the-—-departnent—-shaii--notifiy--the

ctatmant—-in—--writing-of potentiai-benefitas-and-entitiements
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PHE-SERVIEBS-AND-BHNBPIPS-AVAILABLE pursuant-to 39-71-16i47

39-33%-31025y--39-33-3932y—and——this--—section PHE-VOCATIONAL

REBABILIPATION-PROVIGIONT-OFP-PHE-WORKERS L -COMPENSATION-ACTE s

+8y-—Fhe-rehabitication-benefiea——refarred--to——in-—thia

section-are-applicable-onty-with-the-actuai-provision—of-the

services---and-—may--not--be--negqotiated-—as——aspects——-of--a

settiemeants

£93--Rehabititation-benefits—under—this-assction-must-——be

elected--within--12-—-montha--of-—the-date-of-maximum-medical

improvenent-or-they-are-forfeiteadss

Section 5. section 39-72-303, MCA, is amended to read:

®39-72-303. Which emaployer liable. (1) Where
compensation is payable for an occupational disease, the
only employer liable shaii--be is the employer in whose

eaployment the employee was last injuriously exposed to the

hazard of sueh the digease.

{2} When there is more than one insurer and only one

employer at the time the employea was injuricusly exposed to

the hazard of the disease, the liability rests with the

insurer providing coverage at the earlier of:

{a) the time the occupational disease was first

diagnosed by an-attending A TREATING physiciany-eensniting

physiciany or medical panel; or

(b} the time the employee knew or sahould have known

that the condition was the result of an occupational
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disease.
+2¥(3) In the case of pneumoconiosis, any coal mine
operator who has acguired a mine in the state or

substantially all of the assets thereof of a mine from a

" person who was an operator of sweh the mine on or after

December 30, 1969, is liable for and mmat shall secure the
payment of all benefits which that would have been payable
by that person with respect to miners previously employed in
sweh the mine if acquisition had not occurred and that
person had continued to operate sueh the mine, and the prior
operator of such the mine shait is not be relieved of any
liability under this section.®
Seetion-10-—-Bection-39-32-3067-MCA7-is-amended-to-reads
239-32-7867-Aggravationvy-{tiy-if-an-occupationai-diseanse
tn-—-aggravated--by-any-other-diseane-or-infirmity-not-itseif
coapensabie-or-if-disabiiity-or-death-from-any--other—-—-caunse
not-——-—itaeif----compensable—-—-is---aggravatedy——-protongedsy
aceeteratedr-or-in—any-way-centributed-to—by-an-occupatienail

diseasey-the-compensation and-medical-benefits payabie-under

thia-chapter--Rust——be-——-reduced--and--timited--to--such the
proportion-onliy-of-the-coapennation-that-wouid-be-payabie-if
the--~secupationai--disease--were——the——soie--ecause--of-—the
digabiltity-or-—death--as~--sueh-—occupationai--disenne--an--a
causative-—factor-bears-te—alii-the-cansea-of-such-disabiitey

or-death:
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t24--if-compensation-is-reduced-a--propoertienate-—amount
as provided in--subsection--tiy--and-—the--worker-reeceives
disabiliey-soeial-security-benefibtsr-the—offset—-entiticment
granted---to--the--insurer—-muse--be--reduced--in--the-—same
proportionate——amcunt--as--the—-compensation and-—--medicat
benefits as--iong--as--the--worker-—continues—-to--receive
disabiliey-sociali—-security-benefitss®

NBW-8BETION:——Bection—iiv--Requirement-of-state-coverage
for-nonresident--espieyersr--tij--Beginning--Julty-—-iy--19593y
nonresident--empioyers——-shali--provide-workeral-compensation
eoverage—under-p}an—xer—ir-er—of—a—ar7—in-—the--aiternctiver
shali--deposit-with-the—-department-a-nonrefundable-amount-of
money—equat-to—-the--difference--between--the--premiym--paid
out-of-astate---by--—-the--nonresident—and--the--premiua——the
nonresidene-would-pay-in-Mentana-if-the-premium--in--Nentana
is-higher-cthan-the-out-af-state-premtum-rater

t23--Beginning-—duiy--17--1993y--a-—nenresident-empioyer
-ha1i-vér!Er-vith—the-dapart-ent1—prior—to~cel-encing-te——do
business--in—-thin-+-stater-that-the-nonresident-enpioyer—has
obtained-workersi-compensation-under—-one--of--this--atatels
coverage——piana——or--shati-depeait-any-noney—due-pursuant—£o
subsection-{ti}r-Phe-department-may-Ronitor-the-activities-of
a-nonrestdent-empioyer-on-a-reguiar--basis-—-to--ensure--that
proper-coverage—is-in-effectrs

t3)~-Fhe-—-departuent--shaii--deposit-che-money-colieceed
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pursuanc-to-subaection-{tiy-in-che-uninaured-emproyersi-——£fund
provided-for-in-39-32-582~
NEW-GRETIoN-—-Section-12-—Enpioyer—-—-miscenduct---—The--
department-shati-fine-an-empioyer-convicted--under--45-7-503%
an--amount-egquai-to-tea-times-any-amount-that-the-deparement
determines-the-employer-wrongfutiy-withheid-in-not-obtatning
workersi-compensation——coverage--or-—in--not-—abtaining-—the
proper--workersi-compensation-coverage--FThe-department-shaii
deposit—the-money-cotiected-pursuant-to-this-section-in--the
uninsured-empioyersi-account-provided-for-in-39-71-502+
HEW-SHETION:—-Section—B8-—Medicai--panel-for-preexisting——
condttionnr-tiy-—-Fhe--department--shaii--create——a--tist--of
physicians--to--serve-on-an—industriat-injury-medicat-paneis
FPhe-physicians-nust-be-nominated-by—-the--board—-of--medical
examiners---and---pust---be---certified——-or---eligibie—-for
certiEicafion-in-a-epeeiaiey-!eievaat—to-the-—uediea1--&auue
to-be—-examined-by-the-panei-pursuant-te—this-ssctions
t2y--Ff-—a--dispute--exists--between--a--ciaimant-and-an
elpioyer-—eegarding--ghe--e:tene--e!---i*abéiity-——for-—~the
aggravation--of--a-preexisting-condition-as—-the-resuit-of-an
injury-and-a-settiement-cannot--be--reachedy-—-the—-£foiiowing
precedure-must-be-fotiewed:
taj--Phe—--department--shati--direct——-the--ciainant--to-a
nenber—ei—the-~-edicai~-panei--ﬁo!--e:aninatienr——!he——panei

meaber--—must--be-provided-with-aii-reievant-medicai-recordsr
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inetuding-the-findinga-of-independenc-medical--examinstions:
Fhe--panei-menber-shati-deteraine-as-a-percentage-the-amount
ef--apportionmenty--if--anyr--—assignabie---to---any---ather
nonecompensable-—-diseaser——-—conditiony——-or--infirmity--—Fhe
department-shaii--forvard--a--copy--of--the--report—--to-—-the
citaitmant——and-employerr-Fhe-party-requesting-the-examination
shaii-pay—-£for-the-coat-of-the-examinations
tby-—-Bither-party-mayry-within-26-days-of-receipt-of--the
repore-and-at-the-partyis-expenser-request—that—the-ciaimant
be--examined--by-a-second-panei-mepber-to-be—selected-by-the
departmentr——Fhe—-second--panei-—-mnember--shaii--conduct---an
examination--of--the--ctaimant-and-submit-a-repore-regarding
apportionment-with—respect-te-any-preexisting-conditions-The
deparement-—-shali——forward-—copies——of--the——report-—-to——the
partieas
tey--if-a-asecand-report--is--requestedy——the--department
shati—-appoint--a--third--panei-member-and-the-two-reporting
menberp-to-review-the-two-reporta--and--to--issue—--a--report
establiishing--the--amount-of-apportionment—to-be—-assigned-te
any-preexisting--conditionr--Fhe--three--panei--nembers--may
eonsuit--with-—-the--ciaimantles——attending-—-physician—-or-any
independent-medicai-examiners
tdy--1f-a—-mecond-—-exanination--is--not--requestedy--the
department--shaii-issue-its-order-deternining-the-percentage

of-—apportionment--assigned--to--any--other--—noncompensabie
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diseaser-conditiony-or-infirmityr-based-on-the-repert-of-the
first--examining--paneli--memberr—-If-a-second-exanination-in
requestedy—the-departnent-shati-base-its-order-on-the—-repert
of-the-three-panei-meabersz—-Fhe-report-cf-the-three--members
is--prima--facie--evidence--of--the-matters-centained-in-the

reports
NEW SecTION. Sectlon 6. Teaporary partial disability

benefits. (1) If, prior to maximum healing, an injured

worker is---medicaiiy HAS A PHYSICAL RESTRICTIONy--AS

BETYHRMINED-B¥-OBGHEYIVE-MEBBICAL-PINBINGSy AND 1S approved to

return to the-samey A modifiedy or alternative employment
that the worker is able and qualified to perform and the
worker suffers an actual wage loss as a result of a
temporary work restriction, the worker qualifies for
temporary partial disability benefits,

(2) Weekiy-compensation-benefits AN INSURER'S LIABILITY

for temporary partial disability must be the difference
between the injured worker's houriy AVERAGE WEEKLY wage
received at the time of the injury, subject to a maximum of
40 hours a week, and the actual weekly wages earned during
the period that the claimant is temporarily partially
disabled; NOT TO EXCEED THE-SPATH!S-AVERAGR-WREHLY--WASB-—AT

THE-—TINE--8F—INFURY¥r THE INJURED WORKER'S TEMPORARY TOTAL

DISABILITY BENEFIT RATE.

(3) Temporary partial disability benefits are limited
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to a total of 26 weeks of-combined-weekiy-compensation-or
are——payabie--nntii--the--time--the--worker--is--ne---ionger
tempeorariiy-partiatiy-disebiedy-whichever-occurs-£irsts
t43—-Fhe-amount—eof-temporary-partiai-disabitity-benefits
must--be-based-upon-payroti-records-provided-by-the-employer
and-cateniated-on-a-biveekiy-banstsr-Phe-combined--wages—-and
conpensation——-benefits——may--not-excced-the-workerts-average
weekiy-wage—at-the-time-of-injury,

{4) A WORKER REQUALIFIES FOR TEMPORARY TOTAL DISABILITY

BENEFITS IF THE MODIFIED POSITION IS NO LONGER AVAILABLE TO

THE WORKER AND THE WORKER CONTINUES TO BE TEMPORARILY

TOTALLY DISABLED AS DEFINED IN 35-71-116.

(5) Temporary partial disability may not be considered
an element of permanent partial disability and@ may not be
credited against any permanent impairment cr any permanent
partial disablility award or settlement achieved after the
injured worker reaches maximum healing.

 NBW-SBEPIONs--Bection-157--Reporting-new-enpioyeess—-Any
empioyer—--aperating--in--chis--state--shaiti--report-——any-new
empioyees--hired--to--work--in--this—--state--and--the-——work
ciassificatien--of-these-empioyees-to-the-empioyeris-insurer
and-the-department-within-72-hours-of--the--firgt-—-regutariy

acheduied-payday-after-hiring-the—empioyeesr

Section 7. section 39-71-2101, MCA, is amended to read:

"39-71-2101. General regquirements for electing coverage
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under plan. (1) An employer may elect to be bound by
compensation plan No. 1 upon furnishing satisfactory proof
to the department and the Montana self-insurers guaranty
fund of his solvency and financial ability to pay the
compensation and benefita provided for in this chapter
provided-for and to discharge all liabilities whieh that are
reagonably likely to be incurred by-him during the fiscal
year for which asweh the election is effective. and The
employer may, by order of the dJepartment and with the
concurrence of the guaranty fund, make such the payments
directly to his employees as they may become entitled to
receive payments under the terms and conditions of this
chapter.

(2) Eaployers who comply with the provisions of this

chapter and who are participating in collectively bargained,

jointly administered Taft-Hartley trust funds are eligible

to provide self-insured workers' compensation benefits for

their employees.”
NBW-8Be?16M+--Seection-1?r--Repealerr——Seceion-39-31-4027y
MeAy-ia-repeaieds

NEW SECTION. SECTION 8. WORKERS®  COMPENSATION AND

EMPLOYERS' LIABILITY INSURANCE —- OPTIONAL DEDUCTIBLES. (1)

AN INSURER ISSUING A WORKERS' COMPENSATION OR AN EMPLOYER'S

LIABILITY INSURANCE POLICY MAY OFFER TO THE POLICYHOLDER, AS
PART OF THEE POLICY OR BY ENDORSEMENT, OPTIONAL DEDUCTIBLES
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FOR BENEFITS PAYABLE UNDER THE POLICY CONSISTENT WITH THE

STANDARDS CONTAINED IN SUBSECTION (3}.

{2) A RATING ORGANIZATION MAY DEVELOP AND FILE A

DEDUCTIBLE PLAN OR PLANS ON BEHALF OF ITS MEMBERS CONSISTENT

WITH THE STANDARDS CONTAINED IN SUBSECTION (3).

{(3) THE COMMISSIONER OF INSURANCE SHALL APPROVE A

DEDUCTIBLE PLAN THAT 1S 1IN ACCORDANCE WITH THE FOLLOWING

STANDARDS:

{A) CLAIMANTS' RIGHTS ARE PROPERLY PROTECTED AND

CLAIMANTS' BENEFITS ARE PAID WITHOUT REGARD TO THE

DEDUCTIBLE.

{B}) PREMIUM REDUCTIONS REFLECT THE TYPE AND LEVEL OF

THE DEDUCTIBLE, CONSISTENT WITH ACCEPTED ACTUARIAL

STANDARDS .

{C) PREMIUM REDUCTIONS FOR DEDUCTIBLES ARE DETERMINED

BEFORE APPLICATION OF ANY EXPERIENCE MODIFICATION, PREMIUM

SURCHARGE, OR PREMIUM DISCOUNT.

{D) RECOGNITION IS GIVEN TO POLICYEOLDER

CHARACTERISTICS, INCLUDING BUT NOT LIMITED TO SIZE,

FINANCIAL CAPABILITIES, NATURE OF ACTIVITIES, AND NUMBER OF

EMPLOYEES.

(E) THE POLICYHOLDER 1S LIABLE TO THE INSURER FOR THE

DEDUCTIBLE AMOUNT IN REGARD TO BENEFITS PAID FOR COMPENSABLE

CLAIMS.

(Fy THE INSURER PAYS ALL OF THE DEDUCTIBLE AMOUNT

-30- HB 622



B W N

(" - - TR Y - S ¥ |

10
11
12
13
14
15
16
17
is
19
20
21
22
23
24

25

HB 0622/05

APPLICABLE TO A COMPENSABLE CLAIM TO THE PERSON OR_PROVIDER

ENTITLED TO BENEFITS AND THEN SEERS REIMBURSEMENT FROM TEE

POLICYHOLDER FOR THE APPLICABLE DEDUCTIBLE AMOUNT.

(G) PFAILURE BY THE POLICYHOLDER TQO REIMBURSE DEDUCTIBLE

AMOUNTS TO THE INSURER IS TREATED UNDER THE POLICY AS

NONPAYMENT OF PREMIUM.

(H) LOSSES SUBJECT TO THE DEDUCTIBLE MUST BE REPORTED

AND RECORDED AS LOSSES FOR PURPOSES OF RATEMARING--AND

APPLICAPION--OF-PHE-BNPHRIENCB-RAPING-PLAN CALCULATING RATES

FOR A POLICYHOLDER ON THE SAME BASIS AS LOSSES UNDER

POLICIES PROVIDING FIRST DOLLAR COVERAGE,

{4) THE STATE COMPENSATION MUTUAL INSURANCE FUND, PLAN

NO. 3, MAY ADOPT THE PLAN FILED BY THE RATING ORGANIZATION

OR ADOPT AN OPTIORAL DEDUCTIBLE PLAN THAT MEETS THE

REQPJIREMENTS OF THIS SECTION,

{5) FOR PURPOSES oP 39-71-201, LTABILITY FOR

ASSESSMENTS MUST BE ASCERTAINED BASED ON PREMIUMS COLLECTED,

IN THE CASE OF POLICIES WRITTEN UNDER PLAN NO. 2, OR ON TEHE

ASSESSNENT LEVIED, IN THE CASE OF POLICIES WRITTEN UNDER

PLAN NO. 3, POR WHICH THE POLICYHOLDER WOULD BAVE BEEN

OBLIGATED WITHOUT THE DEDUCTIBLE. FOR ALI, OTHER TAXES AND

ASSESEMENTS BASED ON PREMIUM, THE AMOUNT OF PREMIUM OR

ASSESSMENT MOUST BE DETERMINED APTER APPLICATfO!i OF THE

DEDUCTIBLE.

SECTION 9. SECTION 39-71-3116, MCA, IS AMENDED TO READ:
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®39-71-316. Filing true claim -- obtaining benefits
through deception or other fraudulent means. (1) A person
filing a claim under this chapter or chapter 72 of this
title, by signing the claim, affirma the information filed
is true and correct to the best of that person's knowledge.

(2) A person who obtains or assists in obtaining
benefits to which the person is not entitled under this
chapter or chapter 72 of this title may be guilty of theft
under 45-6-301. A county attorney may initiate criminal
proceedings against the person.

{3) A person licensed under the provisions of Title 37

is subiect to guspension, revocation, or denial of a license

if the person knowingly claims or assists in the claiming of

benefits in violation of the provigions of chapter 72 or

this chapter.™

SECTION 10. SECTION 37-1-131, MCA, IS AMENDED TO READ:

*®37-1-131. Duties of boards. Each board within the
department shall:

{1) set and enforce standards and rules governing the
licenasing, certification, registration, and conduct of the
members ©Of the particular profession or occupation within
its jurisdiction;

{2) 8it in judgment in hearings for the suspension,
revocation, or denial of a license of an actual or potential

member of the particular profession or occupation within its
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jurisdiction. The hearings shall be conducted by legal
counsel when required under 37-1-121(1).

{3) suspend, revoke, or deny a license of a person who

the board determines, after a hearing as provided in

subsection (2), is quilty of knowingly defrauding, abusing,

or aiding in the defrauding or abusing of the workers'

compensation system in violation of the provisions of Title

39, chapter 71 or 72;

+3¥(4) pay to the department its pro rata share of the
assessed costs of the department under 37-1-101(6);

t43{5) consult with the dJdepartment before the board
initiates a program expansion, under existing legislation,
to determine if the board has adequate money and
appropriation authority to fully pay all costs associated
with the proposed program expansion. The board may not
expand a program if the board does not have adequate money

and appropriation authority available.*

SECTION 11. SECTION 37-3-322, NCA, IS AMENDED TO READ:

"37-3-322. Unprofessional conduct. As used in this
chapter, “unprofessional conduct® means:

{1) resorting to fraud, misrepresentation, or deception
in applying for or in securing a license or in taking the
examination provided for in this chapter;

{2) performing abortion contrary to law;

(3) obtaining a fee or cther compensation, elther
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directly or indirectly, by the misrepresentation that a
manifestly incurable disease, injury, or condition of a
person can be cured;

(4) employing abusive billing practicesa:

(5) directly or indirectly giving or receiving a fee,
commission, rebate, or other compensation for professional
services not actually rendered. This prohibition does not
preclude the 1legal functioning of lawful professional
partnerships, corporAtions, or associations.

(6) willful disobedience of the rules of the board;

{7} conviction of an offense involving moral turpitude
or conviction of a felony involving moral turpitude, and the
judgment of the conviction, unless pending on appeal, is
conclusive evidence of unpreofessional conduct;

{8) commission of an act of sexual abuse, aisconduct,
or exploitation related to the 1licensee's practice of
medicine;

(9) administering, dispensing, or prescribing a
narcotic or hallucinatory drug, as defined by the federal
focd and drug administration or successors, otherwise than
in the course of legitimate or reputable professional
practice;

(10) conviction or viclation of a federal or state law
regulating the possession, distribution, or use of a

narcotic or hallucinatory drug, as defined by the federal
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food and drug adainistration, and the judgment of
conviction, unless pending on appeal, is conclusive evidence
of unprofessional conduct;

(11) habitual intemperance or excessive use of narcotic
drugs, alcohol, or any other drug or substance tc the extent
that the use impairs the user physically or mentally;

{12) conduct unbecoming a person licensed to practice
medicine or detrimental to the best interests of the public
as defined by rule of the board;

{13) conduct likely to deceive, defraud, or harm the
public;

(14) making a false or misleading statement regarding
the licenasee's skill or the effectiveness or value of the
medicine, treatment, or remedy prescribed by the licensee or
at the licensee's direction in the treatment of a disease or
other condition of the body or mind;

{15) resorting to fraud, misrepresentation, or deception
in the examination or treatment of a person or in billing or
reporting to a person, company, institution, or

organigation, including fraud, migrepresentation, or

deception with regard to a claim for benefits under Title

39, chapter 71 or 72;

(16} use of a falae, fraudulent, or deceptive statement
in any document connected with the practice of medicine;

(17) practicing medicine under a false or assumed name;
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{18) testifying in court on a contingency baasis;
{19) conspiring to aigrepresent or willfully
misrepresenting medical conditions improperly to increase or
decrease a settlement, award, verdict, or judgment;

{(20) aiding or abetting in the practice of medicine by a
person not licensed to practice medicine or a person whose
license to practice medicine is suspended;

(21) allowing another person or organization to use the
licensee's license to practice medicine;

(22) malpractice or negligent practice;

(23) except as provided in this subsection, practicing
medicine as the partner, agent, or employee of or in joint
venture with a person who does not hold a license to
practice medicine within this state; however, this does not
prohibit:

{a) the incorporation of an individual 1licensee or
group of 1licensees as a professional service corporation
under Title 35, chapter 4§;

(b) a single conaultation with or a single treatment by
a person or perpons licensed to practice medicine and
surgery in another atate or territory of the United States
or foreign country; or

{c) practicing medicine as the partner, agent, or

employee of or in joint venture with a hospital, medical

assistance facility, or other licensed health care provider.
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However:

(i) the partnership, ageacy, employment, or joint
venture must be evidenced by a written agreement containing
language to the effect that the relationship created by the
agreement may not affect the exercise of the physician's
independent judgment in the practice of medicine;

(ii) the physician’s independent judgment in the
practice of medicine must in £fact be unaffected by the
relationship; and

{(iii) the physician may not be reguired to refer any
patient to a particular provider or supplier or take any
other action the physician determines not to be in the
patient's best interest.

{24) willfully or negligently viclating the
confidentiality between physician and patient, except as
required by law;

(25) failing to report to the board any adverse
judgment, settlement, or award arising from a medical
liability claim related to acts or conduct similar to acts
or conduct that would constitute grounda for action as
defined in this section;

{26) failing to transfer pertinent and necessary medical
records to ancther physician when requested toc do so by the
subject patient or by the patient's legally dJdesignated

representative;
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(27) failing to furnish to the board or its
investigators or represgsentatives information legally
requested by the board;

{28) failing to cooperate with a lawful inveatigation
conducted by the board;

{29) violating or attempting to wviolate, directly or
indirectly, or assisting in or abetting the violation of or
conspiring to wviolate parts 1 through 3 of this chapter or
the rules authorized by them;

(30) having been subject to disciplinary action of
another atate or jurisdiction againast a 1license or other
authorization to practicé medicine, based upon acts or
conduct by the licensee aimilar to acts or conduct that
would constitute grounds for action as defined in this
section., A certified copy of the record of the action taken
by the other state or jurisdiction is evidence of
unprofessional conduct.

(31) any other act, whether specifically enumerated or

not, which, in fact, constitutes unprofessional conduct."

SECTION 12. SECTION 37-6-310, MCA, IS AMENDED TO READ:

*37-6-310, Onprofessional conduct. As used in this
chapter, "unprofessional conduct® means:

{l) resorting to fraud, misrepresentation, or deception
in applying for or in securing a licenae or in taking the

examination provided for in this chapter;
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{2) obtaining a fee or other compensation, either
directly or indirectly, by Lthe misrepresentation that a
manifestly incurable disease, injury, or condition of a
person can be cured;

(3} willful disobedience of the rules of the board;

(4) final conviction of an offense involving moral
turpitude;

(%) adeinistering, dispensing, or prescribing a
narcotic or hallucinatory drug, as defined by the federal
food and drug adminigtration or successors, otherwise than
in the course of legitimate or reputable professional
practice;

{(6) final conviction of a violation of a federal or
astate law regulating the possesBion, distribution, or use of
a narcotic or hallucinatory drug, as defined by the Ffederal
food and drug administration;

{(7) habitual intemperance or excessive use of marcotic
drugs, alcohol, or any other drug or substance to the extent
that the use impairs the user physically or mentally;

(8) conduct unbecoming a person licensed to practice
podiatry or detrimental to the best interest of the public;

(9) resorting to fraud, misrepresentation, or deception
in the examination or treatment of a person or in billing or
reporting to a person, company, institution, or

organization, including fraud, misrepresentation, or
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deception with regard to a claim for benefits under Title

39, chapter 71 or 72;

(10) testifying in court on a contingency basis;
(11) conspiring to migrepresent or willfully
misrepresenting medical conditions to increase or decrease a
settlement, award, verdict, or judgment; ‘

{12) aiding or abetting in the practice of medicine a
person not licensed tc practice medicine or a person whose
license to practice medicine is suspended;

{13) gross malpractice or negligent practice;

{14) practicing podiatry as the partner, agent, or
employee oOf or in joint venture with a person who does not
hold a license to practice podiatry within this state;
however, this does not prohibit the incorporation of an
individual licensee or group of licensees as a profeasional
service corporation under Title 35, chapter 4, nor does this
apply to a single consultation with or a single treatment by
a4 person or persons licensed to practice podiatry in another
state or territory of the United States or foreign country;

(15) violating or attempting to violate, directly or
indirectly, or assisting in or abetting the violation of or
conepiring to violate parts 1 through 3 of this chapter or
the rules authorized by parts 1 through 3; or

{(16) any other act, whether specifically enumerated or

not, which in fact constitutes unprofessional conduct.”
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SECTION 13. SECTION 37-10-311, MCA, IS AMENDED TO READ:

=37-10-311. Revocation -— unprofessional conduct. (1)
The board may revoke a certificate of registration for:

(a) physical or mental incompetence;

(k) gross malpractice or repeated malpractice;

(c) a violation of any of the provisicns of this
chapter or rules or orders of the board; or

(d) unprofessional conduct.

(2) Unprofessional conduct includes:

{a) obtaining a fee by fraud or misrepresentation;

{(b) employing, directly or indirectly, a suspended or
unlicensed optometrist to perform work covered by this
chapter;

{¢) directly or indirectly accepting employment to
practice optomatry from a person not having a valid
certificate of reglstration as an optometrist or accepting
employment to practice optometry for or from a company or
corporation;

(d) permitting another to use his the optometrist's

certificate of registration;

{e) soliciting or msending a solicltor from house to
house;

(£) treatment or advice in which untruthful or
improbable statements are made;

(g) professing to cure nonocular disease;
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(h) advertising in which ambiguous or migleading
statements are made; or

(i) the use in advertising of the expression “eye
specialist® or “"specialist on eyes" in connection with the
name of an optometrist. This chapter does not prohibit
legitimate or truthful advertiging by a registered
optometrist; or

{j) resorting to fraud, misrepresentation, or deception

in the examination or treatment of a person or in billing ox

reporting to a person, company, institution, or

organization, including fraud, misrepresentation, or a claim

for benefita under Title 39, chapter 71 or 72,

{3) Before a certificate is revoked, the holder shall
be given a notice and an opportunity for a hearing.

(4) Any optometrist convicted a second time for
viclation of the provisions of this chapter or whose
certificate of registration or examination has been revoked
a second time shall not be permitted tc practice optometry

in this state."

SECTION 14. SeECTION 37-12-321, MCA, IS AMENDED TO READ:

*37-12-321, Unprofessional conduct., As used in this
chapter, *unprofessional conduct® means:

(1) resorting to fraud, miarepresentation, or deception
in applying for or securing a license or in taking the

examination provided for in this chapter;
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{2) obtaining any form of compensation, directly or
indirectly, by the misrepresentation that a manifestly
incurable disease, injury, or condition can be cured;

{3) practicing chiropractic under a false or assumed
name or impersonating another practitioner of 1like or
different name;

(4} knowingly disobeying a rule of the board;

{5) conviction of a criminél offense involving moral
turpitude. A certified copy of the judgment of conviction is
conclusive evidence of the conviction. This subsection |is
subject to chapter 1, part 2, of this title.

{6) habitual intemperance or excessive use of narcotic
drugs, alcohol, or any other substance to the extent that
such use impairs the uger's physical or mental professiocnal
capability;

(7) administering, dispensing, or prescribing a
narcotic or hallucinatory drug, as defined by the federal
food and drug administration or successors;

(8) resorting to fraud, misrepresentation, or deception
in the examination or treatment of a person or in billing or
reporting to a person, company ., institution, or

organization,  including fraud, misrepregentation, or

deception with regard to a claim for benefits under Title

39, chapter 71 or 72;

(9) testifying in court on a contingency basis;
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{10) conapiring to migrepresent or knowingly
misrepresenting physical conditions in order to increase or
decrease a settlement or award;

{11} aiding or abetting in the practice of chiropractic
a person not licensed to practice chiropractic or a perscn
whose license is suspended;

(12) practicing chiropractic as the partner, agent, or
employee of or in joint venture with a person not licensed
to practice chiropractic in this state. However, this does
not prohibit incorporation as a professional service
corporation under Title 35, chapter 4, or prevent a single
consultation with or a single treatment by a person licensed
to practice chiropractic in another state or territory of
the United States or a foreign country.

{13) violating, attempting or conspiring to vioclate, or
aiding or abetting in the vioclation of thias chapter or the
ruies adopted under it; or

{(14) conduct unbecoming a person licensed to practice

chiropractic or detrimental to the best interests of the

public.”

SECTION 15. SECTION 37-14-321, MCA, IS AMENDED TO READ:

=37-14-321. Revocation or suspension of license or
permit. A license or permit may be suspended for a (fixzed
period or may be revoked, or such technologist or techmician

may be censured, reprimanded, or otherwise diasciplined as
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determined by the board if, after a hearing before the

board, it is determined that the radiologic technologist or

limited permit technician:

{1) 1is guilty of fraud or deceit

in activities as a

radiologic technologist or limited permit technician or has

been guilty of any fraud or deceit in procuring the license

or parmit;

{2) has been convicted

in a court

af competent

jurigdiction of a crime involving moral turpitude;

(3) is an habitual drunkard or is addicted to the use

of narcotics or other drugs having a similar effect or is

not mentally competent;

{4) is guilty of unethical or

unprofessional conduct,

as defined by rules promulgated by the board, including

fraud, misrepresentation, or de

ception with

regard to a

glaim for benefits under Title 39, chapter 71 or 72, or has

been guilty of incompetence or negligence in his activities

as a radioiogic technologist or limited permit technician;

{5) has continued

to

perform as

a radiologic

technologiat or limited permit technician without obtaining

a license or permit or renewal as required by this chapter.“

NEW SEcTION. SECTION 16.

PROHIBITED

ACTIONS -

PENALTY, (1) THE FOLLOWING ACTIONS BY A MEDICAL PROVIDER

CONSTITUTE VIOLATIONS AND ARE SUBJECT TO THE PENALTY IN

SUBSECTTON ¢3% (2):
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(A) FAILING TO DOCUMENT, UNDER OATH, THE PROVISION OF

THE SERVICES OR TREATMENT FOR WHICH COMPENSATION IS CLAIMED

UNDER CHAPTER 72 OR TH1S CHAPTER; OR

(B) REFERRING A WORKER FOR TREATMENT OR DIAGNOSIS OF AN

INJURY OR ILLNESS THAT IS COMPENSABLE UNDER CHAPTER 72 OR

THIS CHAPTER TO A PACILITY OWNED WHBOLLY OR TN PART BY THE

PROVIDER, UNLESS THE PROVIDER INFORMS THE WORKER OP THE

OWNERSHIP INTEREST AND PROVIDES THE HNAME AND ADDRESS OF

ALTERNATE PACILITIES, IF ANY EXIST.

{23 --A-—-PERSON--LICENSED PO PRACTICE-hAW—_IN-MONTANA-OR-A

MBDICAL-CARB-PROVIDER-WHO-ABVERPIGHY-SBRVICHS—OR-—FPACEILITIES

WIPH-—FHE--INTHNTION--THAY?--A--WORKER--BSB-PHOSB-9HRVICHE-OR

PACELIPIRG-WIPH-RBOARD-¥B——AN--EINJURY¥--OR--FLERBSO--FHAT?--186

COMPENSABLE--UNDHR--CHAPPHR -7 2-OR-THI8 -CHAPPBR-ANB-WHO-FPAILS

FO-ANNOUNEE-IN-PHB-ADVARTIGEMENT-PHAT --PEILING-—A-—PRAUBULENT

EChAIM--IS-PHEPPy-AS-PROVIBEB—-iN-39-73-3167y-FS-SUBIRCP-¥YO-PHRB

PENALPY¥-EN-SUBSHEPEON—{3}+

£33(2) A PERSON WHO VIOLATES THIS SECTION MAY BE

ASSESSED A PENALTY OF NOT LESS THAN $200 OR MORE THAN §$500

POR EACH OFFENSE, THE DEPARTMENT SHALL ASSESS AND COLLECT
THE PENALTY.

NEW SECTION. SECTION 17. N0 LIABILITY FOR REPORTING

VIOLATION. A PERSON, INCLUDING BUT NOT LIMITED TO AN INSURER

OR AN EMPLOYER, MAY NOT BE HELD LIABLE FOR CIVIL DAMAGES AS

A RESULT OF REPORTING 1IN GOOD PAITH INPORMATION THAT THE
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PERSON BELIEVES PROVES A VIQOLATION OF THE PROVISIONS OF

CHAPTER 72 OR THIS CHAPTER.

SECTION 18. SECTION 39-71-736, MCA, IS AMENDED TO READ:

®39-71-736. Compensation -- from what date paid.
(1) (a) No compensation may be paid for the first 48 hours
or 6 days' loas of wages, whichever is lesa, that the
claimant is totally disabled and unable to work due to an
injury. A claimant i8 eligible for compensation starting
with the 7th day.

(b) HBowever, separate benefits of medical and hospital
services must be furnished from the date of injury.

{2} Por the purpose of this section, except as proviced

in subsection (3), an injured worker is not considered to be

entitled to compensation benefits if the worker is receiving
sick leave benefits, except that each day for which the
worker elects to receive sick leave counts ) day toward the
6-day waiting period.

{3} Augmentation of temporary total disability benefits

with sick leave by an employer pursuant to a collective

bargaining agreement may not disqualify a worker from

receiving temporary total disability benefits.

{4) Receipt of vacation leave by an injured worker may

not affect the worker's eligibility for temporary total
disability benefits.”

SECTION 19. SecTION 39-71-2315, MCA, IS AMENDED TO
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READ;
*39-71-2315. Management of state fund -- powers and
duties of the board -- business plan required. (1) The

management and control of the state fund is vested solely in
the beard.

{2) The board is vested with full power, authority, and
jurisdiction over the state fund. The board may perform all
acts necessary or convenient in the exercise of any power,
authority, or jurisdiction over the state fund, either in
the administration of the state fund or in connection with
the insurance business to be carried on under the provisions
of this part, as fully and completely as the governing body
of a private mutual insurance carrier, in order to fulfill
the objectives and intent of this part. Bonds may not be
issued by the board, the state fund, or the executive
director.

{3} The board shall adopt a business plan no later than

June 30 for the next fiscal year. At a minimum, the plan

must include:

(a) specific goals for the fiscal year for financial

performance. The standard for measurement of fipancial

performances must include an evaluation of premium to

surplus.
{b) specific goals for the fiscal year for operating

performance. Goals must include but not be limited to
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specific performance standards for staff in the area of

seniocr management, underwriting, and claims administraticn.

Goals must, in general, maximize efficiency, economy, and

equity as allowed by law.

{4} The business plan must be available upon reguest tao

the general public for a fee not to exceed the actual cost

of publication, However, performance goals relating to a

specific employment position are confidential and not

available to the public.

{5) No sconer than July 1 or later than October 31, the

board shall convene a public meeting to review the

pecformance of the state fund, using the business plan for

comparison of all the established qoals and targets. The

board shall publish, by November 30 of each year, a report

of the state fund's actual performance as compared to the
business plan."

NEw secTion, SECTION 20. DEFINITIONS. AS USED IN

[SECTION 23 22 21), THE FOLLOWING DEPINITIONS APPLY:

{1} "“BUSINESS ENTITY" MEANS A BUSINESS ENTERPRISE OWNED

BY A SINGLE PERSON, CORPORATION, ORGANIZATION, BUSINESS

TRUST, TRUST, PARTNERSHIP, JOINT VENTURE, ASSOCIATION, OR

OTHER BUSINESS ENTITY.

{2) "GROUP" MEANS TWO OR MORE BUSINESS ENTITIES THAT

JOIN TOGETHER WITH THE APPROVAL OF THE DEPARTMENT TO

PURCHASE INDIVIDUAL WORKERS' COMPENSATION INSURANCE POLICIES
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COVERING EACH BUSINESS ENTITY THAT IS PART OF A GROUP.

NEWw SECTION. SECTION 21. GROUP PURCHASE OF _WORKERS'

COMPENSATION INSURANCE. (1) ON RECEIVING APPROVAL OF THE

DEPARTMENT, TWO OR MORE BUSINESS ENTITIES MAY JOIN TOGETHER

7O FORM A GROUP TCO PURCHASE INDIVIDUAL WORKERS' COMPENSATION

INSURANCE POLICIES COVERING EACH MEMBER OF THE GROUP.

(2) TO BE ELIGIBLE TO JOIN A GROUP, THE DEPARTMENT

SHALL DETERMINE THAT A BUSTNESS ENTITY IS ENGAGED IN A

BUSINESS PURSUIT THAT IS THE SAME AS OR SIMILAR TO THE

BUSINESS PURSUITS OF THE OTHER ENTITIES PARTICIPATING IN THE

GROUP.

{3} THE DEPARTMENT SHALL ESTABLISH A CERTIFICATION

PROGRAM FPOR GROUPS ORGANIZED UNDER THIS SECTIONM AND SHALL

ISSUE TO ELIGIBLE BUSINESS ENTITIES CERTIFICATES OF APPROVAL

THAT AUTHORIZE FORMATION AND MAINTENANCE OF A GROUF.

{4) THE DEPARTMENT BY RULE SHALL ADOPT PORMS, CRITERIA,

AND PROCEDURES FOR THE ISSUANCE OF CERTIFICATES OF APPROVAL

TO GROUPS UNDER THIS SECTION.

{5) A GROUP CERTIFIED UNDER THIS SECTION MAY PURCHASE

INDIVIDUAL WORKERS' COMPENSATION INSURANCE POLICIES COVERING

EACH MEMBER OF THE GROUP FROM ANY INSURER AUTHORIZED TO

WRITE WORKERS' COMPENSATION INSURANCE IN TBIS STATE, EXCEPT

THAT THE STATE FUND, AS DEFINED IN 39-71-2312, HAS THE RIGHT

TO REFUSE COVERAGE QF A GROUP AND ITS PLAN OF OPERATION BUT

CANNOT REFUSE COVERAGE TO AN INDIVIDUAL EMPLOYER. UNDER AN

-50- HB 622



8 @ N WM E W N

L
Ve W N - o

18
17
18
19
20
21

22

23
24
25

HB 0622/05

INDIVIDUAL POLICY, THE GROUP IS ENTITLED TO A PRENIUM OR

VOLUME DISCOUNT THAT WOULD BE APPLICABLE TO A POLICY OF THE

COMBINED PREMIUM AMOUNT OF THE INDIVIDUAL POLICIES.

{(6) A GROUP SHALL APPORTION ANY DISCOUNT OR

POLICYHOLDER DIVIDEND RECEIVED ON WORKERS' COMPENSATION

INSURANCE COVERAGE AMONG THE MEMBERS OF THE GROUP ACCORDING

TO A PORMULA ADOPTED IN THE PLAN OF OPERATION FOR THE GROUP.

{7} A GROUP SHALL ADOPT A PLAN OF OPERATION THAT MUST

INCLUDE THE COMPOSITION AND SELECTION OF A GOVERNING BOARD,

THE METHODS FOR ADMINISTERING THE GROUP, AND GUIDELINES FOR

THE WORKERS' COMPENSATION INSURANCE COVERAGE OBTAINED BY THE

GROUEF, INRCLUDING THE PAYMENT OF PREMIUMS, THE DISTRIBUTION

OF _DISCOUNTS, AND THE METHOD FOR PROVIDING RISK MANAGEMENT.

A GROUP SHALL FILE A COPY OF ITS PLAN OF OPERATION WITH THE
DEPARTMENT.

SEETION- 24 - 9BCTION--39—F1—4 07~ NCA~ 36 ANBNDED-2O--REBAD—

839-F1-40¥r--biabittty--of-—insurers------ timitations -—
apportionsentr-tij)-Bvery-insurer-ia-iiabie-for—-the--payment

of-compensationy-in-the-manner-and-to-the-extent-hareinatter

provided in--thin-sectiony—to-an-empioyee-ef-an-empioyer-it
insures-whe-receives-an-injury-arising-ocut--of--and--¢n—-the
courae-—of-—his-empioyment-ory-in-the-case-of-his-death-£rom
suech the injuryy-to-his the-—empioyeels benefictarieay-—+€£

anyr

t2)y—-tar-An——insurar--is-iiabie-for-an-injury-as-defined
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+n-39-31-119-if-the-ciaimant-establiishea—te-is-more-probabie
than-not—-that:
t¢3--a-claimed-injury-has-esccurred;-or
tik}-a-——ectaimed--—-injury---aggraveted---a---preexiating
conditiony
{by——Proof-that-it-was-medicaily-posaibie-that-a-ciaimed
injury-ocecurred-or-that-such the ciaived-injury-aggravated-a
preexisting--condition--in——not--sufficient——-to-~-estabtish
Tiabiiitys
33--An--employee--who--auffers——-an—-injury-or-dies-white
traveting-is-not—covered-by-this-echapter-uniesss
tay--fiy-the-empioyer-furnishes--the--transpertation--or
the--empicyee--receives--reimbursenent-£from-the-empioyer-£far
coats-ef-eravet1-gnny;oilr~er--iodging--na-—a--pcrt-—ef--ehg
sapioyeets-benefits-er-employment-agreementy-and
tity-the-—travei-is-necesaitated-by-and-on-behaif-af-the
empioyer-as-an-integrat-part-or-condition—of-the-empioymenty
or
tby--the-travel-is—required-by-the-empioyer-as--past——of
the-enployeetp-4ob—-dutieas
t43--An--empioyee—in-nat-eligible—for-beneficn—otherwise
payabie-under—thia-chapter-if-the—enpioyeein-use-of——aicohoi
or——drugs--not——prescribed--by--a--phyaician-is-the-soie-and
excinsive-cause—of-the-injury—-er--deaths—-Howevery——if-—the

employer——had-inowiedge-of-and-£aiied-to-attenpt—to-atop-the
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empioyeein-une-of-aicohoi-or-drugar—-this—subsection-does-not
appiysr
t5y—-ff-a——claimant--vho--has--reached--maxinum——heating
suffers-a-subsequent-nonwork-reiated-injury-to-the-same-part
of-the-bodyy—the-workersi-compensation-insurer-is-not-iiabie
for--any--compensation——or--medicai--benefits--caused-by-the
subsegquent—nonwork-retated-injuryr

t64-—Ff-an-injuryy-as-defined-in-39-31-119;-o=curs——-that

invelven——an-—aqqravation--of-—a--preexisting-conditions-the

permanent—totals-permanent--partiaty--and--medical--benafita

payabie-—onnder—-this--chapter-after—a-worker—reaches—maximum

heaiing-must-be-apportioned-between—-the-insurer-or——insurers

who-—are-—iiabie--for-coveragqe-for-the-presexisting-condieion

and-the-—insurers--who--are--iiable-—for--coverage—-for--the

agaravation———indury--——-Phe---insurer-—-for-—the-—injury—-éa

responsibte—-onty--for--the--portion——-attribuntabie--to-—-the
aggravation-injurys

t33-~§f-~--n---workeral---compensatien---insurer---had--a

compensabie-ciain-for-the-preexisting-condiviony—the-insurer

remains-iiabie—for-the-partion-attributablie-to-that-—tnsurer

for-~-permanent-—-totaly-—-permanent~-partiaty--and--mediecai

bepnefieact

SECTHON- 25 —-8BORION- 39—F2—F06— MOA~ -5 AMBNDED- 20~ RBAD—

139-32-F06r--Aggravation —---appertionmenty——{iy——-FE——an

accupational--disease--is-aggravated-by-any-other-disease-or
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infirnity-noe-ienetf-compensabie-or-if-dianbhiiity-—or-—death
from-—-any--other-cause-not-itseif-compensabie-is-aggravatedy
proiongedr-acceieratedy-or-in—any-way-contributed-to--by--an
occupationat--diseasey--the-—compensation-payablie-under-this
chapter-must—be-reduced-and-iimited-teo-such-proportion--onty
of-—--the---compensation—-——that—-——wouid——be--payabie--if--the
occupationat—-disease-were-the-sote-cause-of——-the--disabiiity
or——death—as-such-occupationai-disease-ans-a-cauantive-factor
bears——¢to——ait--the--causes--of--such--disabitity——or—-death

apportionsd-—betwesn——the--preexisting--condition——and---the

diabitikby-attributablie—to—the-cccupational-disease-after—the

worker-reaches—-maximum-heatings

1+2}-—3f-——a-—-workersi-—-compensation———insurer——-had--a

compensabie-ciaim-for-the-preextsting-conditionr—the-insurer

remains-tiable-for-the-portion-attributable-to-that--insurer

for-benefitn—-paids

t2y{3}--3f---compensation-—-is--reduced--a--proportionate

amount appoertioned as provided in--subsection--{ti}-—and—--the

workep--receiven--disability--social--security-benefitay-the
affset-encitienent-granted-to-the—inanrer--nust--he--reduced
apportioned in---the--same--proportionate--amount--as-—the
compenaation-as—-iong-as--the--worker--econtinues--to--receive

disability-mociat-security-benefitast

SECTION-26: - 5B5ETI0N 39—72—F07- MO~ 1-0- AMENDED- PO- READ+—

835-32-F0F7—-Bitteonin-—-with-—-complicationsr—in-canen-of
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disabitity--or--death——from---siticosin---compiicated--—with
tubercutonis——of--the~-iungsr--compenaation--shati must be
payabie--as--for--dissbility--or-death-frem-an-unconapliicaced
sfiicaaisr-in-ease—eé-disabiiiey—-er—-death-—fron——silicoais
when-ecompliicated-with-any-dinense-not-conpensabie-under-~this
chapter--and-other-than-puimonary-tubercuiosis;-compensation
shati--be--reduced muat--be-—apporticned as--provided-—-in

39-72-30672

SECTION 22. SECTION 39-71-606, MCA, IS AMENDED TO READ:
*39-71-606. Insurer to accept or deny ‘- claim within
thirty days of receipt -— NOTICE OF BENEFITS AND

ENTITLEMENTS TO CLAIMANTS —— notice of denial -- NOTICE OF

REOPENING -— notice to employer. (1} Every insurer under any
plan for the payment of workers' coapensation benefits
shall, within 30 days of recelpt of a claim for
compensation, either accept or deny the claim, and if denied
shall inform the claimant and the department in writing of
such denial.

{2) The department ghall make available to insurers for

distribution to claimantg sufficient copies of a document

describing current benefits and entitlement available under

Title 39, chapter 71. Upon receipt of a claim, each insurer

shall promptly notify the claimant in writing of potential

benefits and entitlement available by providing the claimant

a _copy of the document prepared by the department.
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{(3) EACH INSURER UNDER PLAN NO. 2 OR NO. 3 FOR THE

PAYMENT OF WORKERS®' COMPENSATION BENEFITS SHALL NOTIFY THE

EMFLOYER OF THE REOPENING OF THE CLAIM WITHIN 14 DAYS OF THE

REOPENING OF A CLAIM FOR THE PURPOSE OF PAYING COMPENSATION

BENEFITS,

(4) Upon the request of an employer it insures, an
insurer shall notify the employer of all compensation
benefits that are ongoing and are being charged against that

employer ‘s account."

SECTION 23. SECTION 39-71-123, MCA, IS AMENDED TO READ:

®39-71-123., Wages defined. (1) “Wages" means the gross
remuneration paid in money, or in a substitute £for money,

for services rendered by an eaployee, or income provided for

in subsection (1){d). Wages include but are not limited to:

{a) commisgsiona, bonuses, and remuneration at the
regular hourly rate for overtime work, holidays, vacations,
and gickness periods;

{b) board, lodging, rent, or housing if it constitutes
a part of the employee's remuneration and is based on its
actual value; and

{c} payments made tO0 an employee on any basis other
than time worked, including but not limited to piecework, an
incentive plan, or profit-sharing arrangement~; and

{(d} income or payment in the form of a draw, wage, net

profit, or substitute for money received or taken by a sole
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proprietor or partner, regardless of whether the sole

proprietor or partner has performed work or provided

services for that remuneration.

{2) Wages do not include:

{a) employee expense reimbursements or allowances for
meals, lodging, travel, subsistence, and other expenses, as
set forth in department rules;

{b) special rewards for individual invention or
discovery:

(c) tips and other gratuities received by the employee
in excess of those documented to the employer for tax
purposes;

{d) contributions made by the employer to a group
insurance or pension plan; or

{e) vacation or sick leave benefite accrued but not
paid.

(3} Por compensation benefit purposes, the average
actual earnings for the four pay periods immediately
preceding the injury are the employee's wages, except if:

{a) the term of employment for the same employer is
less than four pay periods, in which case the employee's
wages are the hourly rate times the number of hours in a
week for which the employee was hired to work; or

(b) for good cause shown by the claimant, the use of

the four pay periods does not accurately reflect the
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claimant's employment history with the employer., in which
case the insurer may use additional pay periods.

{4) (a) Por the purpose of calculating coampensation
benefits for an employee working concurrent employments, the
average actual wages must be calculated as provided in
subsection (3).

(b) The compensation benefits for a covered wvolunteer
must be based on the average actual wages in his the
volunteer's regular employment, except self-employment as &
sole proprietor or partner who elected not to be covered,
Erom which he the wvolunteer is disabled by the injury
incurred.

{c} The compensation benefits for an employee working
at two or more concurrent remunerated employments must be
based on the aggregate of average actual wages of all
employments, except self-employment as a sole proprietor or
partner who elected not to be covered, from which the
employee is disabled by the injury incurred.

{5) The compensation benefits and the payroll, for
premium purposes, ftor a volunteer firefighter covered
pursuant to 39-71-118(4) must be based upon a wage of not
less than $900 a month and not more than 1 1/2 times the

average weekly wage as defined in this chapter.”

SECTION 24. SECTION 39-71-601, MCA, IS AMENDED TO READ:

"39-71-601. Statute of limitation on presentment of
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claim -- waiver. (1) In case of perscnal injury or death,

all claims wmust be forever barred unless signed by the

claimant or the claimant's representative and presented in

writing to the employer, the insurer, or the department, as
the case may be, within 12 months from the date of the
happening of the accident, either by the ¢claimant or somecne

legally authorized to act for-him—in-his on the claimant's

behalf.

{2) The department may waive the time requirement up to
an additional 24 months upon a reasonable showing by the
claimant of:

{a) lack of knowledge of disability;

{(b) latent injury; or

(c) egquitable estoppel.”

SECTION 25. SECTION 39-71-701, MCA, IS AMENDED TO READ:

*39-71-701. Compensation for temporary total disability
-- exception. (1) Subject to the limitation in 39~71-736 and
subsection (4) of this section, a worker 1is eligible for
temporary total disability benefits when the worker suffers
a total loss of wages as a result of an injury and until the
worker reaches maximum healing.

{(2) The determination of temporary total disability
must be supported by a ptéponderance of medical evidence.

{3) Weekly coapensation benefits for injury producing

temporary total disability shaii-be are 66 2/3% of the wages
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received at the time of the injury. The maximum weekly
compensation benefits may not exceed the state's average
weekly wage at the time of injury. Temporary total
disability benefits must be paid for the duration of the
worker's temporary disability. The weekly benefit amount may
not be adjusted for cost of living as provided in
39-71-702(5).

{4). If the treating physician releases a worker to
return to the same, a medified, or an alternative position
that the individual is able and qualified to perform with
the same employer at an equivalent or higher wage than he
the individual received at the time of injury, the worker is
no Jlonger eligible for temporary total disability benefits

even though he the individual has not reached maximum

healing. A worker requalifies for temporary total disability
benefits if the modified or alternative position is no
longer available for any reason to the worker and the worker
continues to be temporarily totally disabled, as defined in
39-71-116.

(S) In cases where it is determined that periodic
disability benefits granted by the Social Security Act are
payable because of the injury, the weekly benefits payable
under this section are reduced, but not below zaro, by an
amount equal, as nearly as practical, to one-half the

federal periodic benefita for such week, which amount is to
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be calculated from the date of the disability social
security entitlement.

(6) If the claimant is awarded social security

benefits, the insurer may, upon notification of the

claimant's receipt of social security benefits, suspend

biweekly compensation benefits for a period sufficient to

recover any resulting overpayment of benefits. This

subsection does not prevent a claimant and insurer from

agreeing to a repayment plan.

t6y——Notbwithstanding--pubsection--{t3yr-beginning-Juty-ty
1387 7-through-dune-387-199i7--weekly--compensation—-benefies
for-—temporary-—totat--disabitity-may-not-excecd-the-state's

average-weekiy-wage-of-9299-eatabiished-duiy-1;-1986"

SECTION 26. SECTION 39-71-407, MCA, IS AMENDED TQ READ:

*39-71-407. Liability of insurers -- limitations. (1)
Every insurer is liable for the payment of compensation, in
the manner and to the extent hereinatter provided in this
section, to an employee of an employer that it insures who
receives an injury arising out of and in the course of hin
employment or, in the case of his death from sueh the
injury., to his the employee's beneficiaries, if any.

(2) {a) An insurer ig liable for an injury as defined
in 39-71-119 if the claimant establishes that it is more
probable than not that:

{i) a claimed injury has occurred; or
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(ii) a claimed injury aggravated a preexisting
condition.

(b) Proof that it was medically possible that a claimed
injury occurred or that such the claimed injury aggravated a
preexisting condition is not sufficient to establish
liability.

{3) An employee who suffers an injury or dies while
traveling is not covered by this chapter unless:

(a) (i) the employer furnishes the transportation or
the employee receives reimbursement from the employer for
costs of travel, gas, oil, or lodging as a part of the
employee's benefits or employment agreement; and

{(ii) the travel is neceasitated by and on behalf of the
employer as an integral part or condition of the employment;
or

(b) the travel is required by the employer as part of
the employee's job duties.

{4) An employee is not eligible for benefits otherwise
payable under this chapter if the employee's use of alcohol
or drugs not prescribed by a physician is the sote-and

exctusive major contributing cause of the injury-—-or——death

ACCIDENT. However, if the employer had knowledge of and
failed to attempt to stop the employee's use of alcohol or
drugs, this subsection does not apply.

{(§) If &a claimant who has reached maximum healing
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suffers a subsequent nonwork-related injury to the same part
of the body, the workers' compensation insurer is not liable
for any compensation or medical benefits caused by the
subsequent nonwork-related injury.

{6) As used in this section, "major contributing cause”

means _a CAUSE THAT IS THE leading factor CAUSE contributing

to the result when compared to all other contributing

£acters CAUSES."

SECTION 27. SECTION 39-71-702, MCA, IS AMENDED TO READ:

®39-71-702. Compensation for permanent total
disability. (1) If a worker is no longer temporarily totally
disabled and is permanently totally disabled, as defined in
39-71-116, the worker 1is eligible for permanent total
disability benefits. Permanent total disability benefits
must be paid for the duration of the worker's permanent
total disability, subject to 39-71-710.

{2) The determination of permanent total disability
must be supported by a preponderance of medical evidence.

{3) Weekly coapensation benefits for an injury
resulting in permanent total disability shaii-be are 66 2/3%
of the wages received at the time of the injury. The maximum
weekly compensation benefits ahai: may not exceed the
gtate's average weekly wage at the time of injury.

{4) In cases where it 1is determined that periodic
disability benefits granted by the Social Security Act are
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payable because of the injury, the weekly benefits payable
under this section are reduced, but not below =zero, by an
amount equal, as nearly as practical, to one-half the
federal pericdic benefits for such the week, which amount is
to be calculated from the date of the disability social
security entitlement.

{5} A worker's benefit amount must be adjusted for a
cost—of-living increase on the next July 1 after 104 weeks
of permanent total disability benefits have'been paid and on
each succeeding July 1. A worker may not receive more than
10 sueh adjustments. The adjustment must be the percentage
increa;e. if any, in the state's average weekly wage as
adopted by the department over the state's average weekly
wage adopted for the previous year or 3%, whichever is less.

(6) Notwithatanding--—subsectien--{3}y-beginning-duiy-2y
19877-throngh-dune—307-1991i;-the-maximum-weekiy-compensation
benefita-for-permanent-totai-disability-may-net-—exceed--the
statels—-average--weekly--wage——of--3299-eatabiished-duiy-31y

1986+ If the claimant is awarded social Becurity benefits,

the insurer may, upon notification of the claimant's receipt

of social security benefits, suspend biweekly compensation
benefits for a period sufficient to recover any resulting

overpayment of benefits, Thig subsection does not prevent a

claimant and insurer from agreeing to a repayment plan.®

NEW SECTION. Section 28. codification instruction. (1)
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{B8eetions-iiy-22y-and-15]1-are-intended-to-be-codified-as--an
integral--part--of--Pitie—-397——chapter--Fiy-part-3y-and-the
provistena—of--Pitte--397--chapter--7i,;--part--37--appiy--to
ftaections—-31ty-32y-and-154<

t24-—{Bectiona--23--and--i4} {SECPIENS——8--ANB--93 are
[SECTION 8 7 6] IS5 intended to be codified as an integral
part of Title 39, chapter 71, part 7, and the provisions of

Title 39, chapter 71, part 7, apply to fsections-i3-and-14i}-
£9BEPIONS-8-AND-9) [SECTION B 7 6).
{2) {SECTION 3% 38 9 8] IS INTENDED TO BE CODIFIED AS

AN INTEGRAL PART OF TITLE 39, CHAPTER 71, PART 4, AND THE

PROVISIONS OF TITLE 39, CHAPTER 71, PART 4, APPLY TO
[SECTION 3% 38 9 8].
{3) [SECTIONS 39-ANB-20 }7-ANB-18 16 AND 17 AND-39] ARE

INTENDED TO BE CODIFIED AS AN INTEGRAL PART OF TITLE 39,

CHAPTER 71, AND THE PROVISIONS OF TITLE 39, CHAPTER 71,

APPLY TG [SECTICNS 19-AND-28 17-ANB-18 16 AND 17 ANB-39].

{4) [SECTIONS 23-ANB-22 20 AND 21 ANB-23] ARE INTENDED

T3 BE CODIFIED AS AN INTEGRAL PART OF TITLE 39, CHAPTER 71,

AND THE PROVISIONS OF TITLE 39, CHAPTER 71, APPLY TO

[SECTIONS 21-ANB—-22 20 AND 21 AND-23].

NEW SECTION. SECTION 29. SEVERABILITY. IF A PART OF

[THIS ACT| IS INVALID, ALL VALID PARTS THAT ARE SEVERABLE

FROM THE INVALID PART REMAIN IN EFFECT. IF A PART OF [THIS

ACT] IS INVALID IN ONE OR MORE OF ITS APPLICATIONS, THE PART
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REMAINS IN EFFECT IN ALL VALID APPLICATIONS THAT ARE

SEVERABLE FROM THE INVALID APPLICATIONS.

NEw sSECTION. SECTION 30. EFPFECTIVE DATE. {[THIS ACT] IS

EFFECTIVE JULY 1, 1983.

-End-
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