HOUSE BILL NO. 610

INTRODUCED BY WHALEN

IN THE HOUSE

FEBRUARY 12, 1993 INTRODUCED AND REFERRED TO COMMITTEE
CN JUDICIARY.

FIRST READING.

FEBRUARY 20, 1993 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTELD.

FEBRUARY 22, 1993 PRINTING REPORT.
SECOND READING, DO PASS.
FEBRUARY 24, 1993 ENGROSSING REPORT.

THIRD READING, PASSED.
AYES, 80; NOES, 19.

TRANSMITTED TO SENATE.
IN THE SENATE

MARCH 1, 1993 INTRODUCED AND REFERRED TO COMMITTEE
ON PUBLIC HEALTH, WELFARE, & SAFETY,

FIRST READING.

MARCH 23, 1993 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

MARCH 25, 1993 ON MOTION, CONSIDERATION PASSED
FOR THE DAY.

MARCH 27, 1993 SECOND READING, CONCURRED IN.

MARCH 29, 1993 THIRD READING, CONCURRED IN.

AYES, 36; NOES, 11.
RETURNED TO HOUSE WITH AMENDMENTS,
IN THE HOUSE

APRIL 1, 1993 SECOND READING, AMENDMENTS
CONCURRED IN,



APRIL 2, 1993 THIRD READING, AMENDMENTS
CONCURRED IN.

SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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”O“.&& BILL NO. (glo
1wTRODUCED BY |4/ l\alr’.’l

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE
ENFORCEMENT AUTHORITY OF THE DEPARTMENT OF HEALTH AND
ENVIRONMENTAL SCIENCES REGARDING HEALTH CARE FACILITIES;
AUTHORIZING THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL
SCIENCES TO IMPOSE AND COLLECT CIVIL AND ADMINISTRATIVE
PENALTIES FOR STATUTGRY AND REGULATORY VIOLATIONS; GRANTING
THE DEPARTMENT ADMINISTRATIVE ORDER AUTHORITY; PROVIDING FOR
RECEIVERSHIP; CLARIFYING CRIMINAL PENALTY PROVISIONS;
CREATING A PATIENT PROTECTION ACCOUNT; PROVIDING FOR A
STATUTORY APPROPRIATION; AMENDING SECTIONS 17-7-562,
§0-5-103, 50-5-108, 50-5-201, AND 50-5-207, MChA; AND
REPEALING SECTIONS 50-5-109, 50-5-221, 50-5-229, 50-5-230,

AND $0-5-231, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Prohibited activities. It 1is
unlawful to:

(1) operate a facility without a license;

(2) prevent; interfere with, or impede department

investigation, department enforcement, department
examination of relevant books and records, or activities of

the department concerning the preservation of evidence; or
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{3) violate any provision of part 1 or 2 of this
chapter or violate a rule, license provision, or order
adopted or issued pursuant to part 1 or 2.

NEW SECTION., Section 2. civil penalties. {1) A person
who commits an act prohibited by [section 1) is subject to a
civil penalty not to exceed $1,000 for each violation. Each
day of each violation constitutes a separate offense. The
department or, upon reguest of the department, the county
attorney of the county in which the health care facility in
question is located may petition the court to impose the
civil penalty. Venue for an action to collect a civil
penalty pursuant to this section is in the county in which
the facility is located or in the first judicial district.

{2) A penalty collected under this section muat be
deposited in the patient protection account provided for in
[section 7].

{3) 1In addition to or exclusive of the remedy provided
in subsection (1), the department may pursue remedies
available for a violation as provided for in 50-5-108 or any

other remedies available to it.

NEW SECTION. Section 3. cCriminal penalties. (1) A
person is guilty of an offense under this section if the
person knowingly:

{(a} commits an act prohibited by (section 1};

{b)} omits material information or makes a false

-2- Ao
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statement or representation in an application, record,
report, or other document filed, maintained, or used for
compliance with the provisions of part 1 or 2 of this
chapter or with rules, license provisions, or orders adopted
or issued pursuant to part 1 or 2; or

(¢) destroys, alters, conceals, or fails to file or
maintain any record, information, or application required to
be maintained or filed in compliance with a provision of
part 1 or 2 of this chapter or in compliance with a rule,
license provision, or order adopted or issued pursuant to
part 1 or 2.

{2} A person guilty of an offense under subsection (1)
is subject to a fine of not more than $1,000 for the first
offense and not more than $2,000 for each subseguent
offense. Each day of each violation constitutes a separate
violation.

(3) Action under this section does not bar enforcement
under any other section of this chapter or pursuit of any
other appropriate remedy by the department.

{4) Venue for an action to collect a penalty pursuant
to this section is in the county in which the facility is
located or in the first judicial district.

{5) A penalty collected under this section must be
deposited in the patient protection account provided for in

[section 7).
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NEW SECTION. Section 4. Administrative enforcement —-
notice —— order for corrective action -- administrative
penalty. (1) If the department believes that a violation of
a provision of part 1 or 2 of this chapter or of a rule
adopted or a condition or limitation imposed by a license
issued pursuant to part 1 or 2 has occurred, it may serve
written notice on the alleged violator or the violator's
agent personally or by certified mail. The notice must
specify the provision of part 1 or 2 of this chapter or the
rule or license condition or limitation alleged to have béen
violated and the Facts alleged to constitute the wviolation.
The notice may include an order to take necessary corrective
action, including ceasing new admissions, relocating
regidents, or ceaaing the wviolation within a reasonable
period of time stated in the order, or an order to pay an
administrative penalty, or both. The order becomes final
unless, within 30 days after the notice is received, the
person named requests in writing a hearing before the board.
On receipt of the request, the board shall schedule a
hearing. Until issuance of a contrary decision by the board,
a department order concerning corrective action remains
effective and enforceable.

{2) 1If, aFter a hearing held under subsection (1), the
board finds that a violation has occurred, it shall issue an

appropriate order for the prevention, abatement, or control

-4
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of the viclation invclved or the taking of other corrective
action or an order for the assessment of an administrative
penalty, or both. As appropriate, an order issued as bart of
a notice or after a hearing may prescribe the date by which
the violation must cease; time limits for particular action
in preventing, abating, or controlling the wviolation; or the
date by which the administrative penalty must be paid. If,
after a hearing on an order contained in a notice, the board
finds that a violation has not occurred or is not occurring,
it shall declare the department order void.

{(3) An order igsued pursuant to this section may impose
an administrative penalty of not more than $1,000 for each
violation. Each day of each violation constitutes a separate
offense.

(4) In determining the amount of penalty to be assessed
for an alleged violation under this section, the department
or the board, as appropriate, shall consider:

{a) the gravity of the violation in terms of the degree
of physical or mental harm to a resident or patient; the
degree of harm to the health, safety, rights, security, or
welfare of a resident or patient; and the degree of
deviation committed by the facility from a requirement
imposed by part 1 or 2 of this chapter or by a rule, license
provision, or order adopted or isaued pursuant to part 1 or

2;

AT - TN - I R - T Y L R

NN M ke e e e R e
[ T e R T T L T " I SR -]

24

25

LC 0905/01

(b) whether the amount of the penalty serves as a
deterrent relative to the alleged violator's ability to pay:

{c)} the economic benefit or savings, if any, to the
alleged violator as a result of noncompliance; and

(d) other matters as justice may require.

(5} The contested case provisions of the Montana
Administrative Procedure Act, Title 2, chapter 4, part 6,
apply to a hearing conducted pursuant to this section.

{6) Instead of or in addition to issuing the order
provided for in subsection (1), the department may:

(a) require that the alleged violators appear before
the board for a hearing at a time and place épecified in the
notice and answer the charges; or

{(b) initiate action under any other applicable
provisions of part 1 or 2 of this chapter.

{7) This chapter does not prevent the department £from
making efforts to obtain wvoluntary compliance through
warning, conference, or any other appropriate means.

(B) In connection with a hearing held pursuant to this
gection, the board may and on application by a party shall
compel the attendance of witnesses and the production of
evidence on behalf of any party.

{9) An administrative penalty collected pursuant to
this section must be deposited in the patient protection

account provided for in [section 7].

_6_
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NEW SECTION. Section 5. Receiverships. (1) Upon notice
to the facility, the department may file a complaint in
district court for receivership under any of the following
conditions in addition to applicable conditions listed in
27-20-102:

{a) a facility is operating without a 1license and
residents are in danger of serious physical or mental harm;

{b} a facility intending to close has not made
arrangemsents within 30 days before closure for the arderly
transfer of residents;

{c) a facility is abandoned by an owner;

(dy a life threatening situation exists for the
regidents of the facility; or

(e) a facility has repeatedly violated the provisions
of Title 50, chapter 5, part 1 or 2, or both, or the rules
implementing those provisions.

(2) If a condition specified in subsection {l}(¢) or
{1){(&) exists, a resident or a resident's legal guardian or
family member may initiate receivership proceedings after
first giving reasonable notice of the proceedings to the
department and giving the dJdepartment an opportumity to
respond to the conditions.

{3) In the event of an emergency, within the discretion
of the department, a receiver may be appointed upon an ex

parte application by the dJdepartment. If a receiver is

-7_
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appointed upon an ex parte application, notice must be given
by the department to the facility within 24 hours of
issuance of the receivership order and a hearing must be
offered the facility by the court within 10 days of issuance
of the order to determine whether the order will be
continued.

(4) The department shall maintain a list of persons
qualified to act as receivers.

(5) The selecticn, appcintment, and removal of
receivers must be consistent with Title 27, chapter 20,
parts 2 and 3. _

(6) Whenever possible, receivers must be paid from the
income of the facility; however, receivers may be paid from
the patient protection account provided for in [section 7].
The court shall direct the amount of payments to be made to
the receiver, the paysments to be made by the receiver, and
the order of payments made to the receiver or toc other
entities. Payments owed to a facility that are made to the
receiver must be used to diacharge any obligation of the
entity making the payments owed to the facility.

{(7) The powers and duties of the receiver include:

{(a) the duty to protect the health, welfare, and safety
of the residents;

{b) the power to hire, discipline, and fire staff;

{c) the power to collect debts due to the facility;
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{(d}) the power to settle labor disputes;

{e) the power to petition the court to set aside
unreasonable contracts or leases entered into by the
facility management;

(£) the power to make capital investments in the
facility with court approval; and

(g) all other powers granted receivers by 27-20-302.

NEW SECTION, Section 6. Facility inspections. (1) In
addition to its annual licensure inspections, as provided by
50-5-204, the department may inspect any facility for
compliance with part 1 or 2 of this chapter or Efor
compliance with a rule, license provision, or order adopted
or .issued pursuant to part 1 or 2.

{(2) An authorized representative of the department may
ingpect a facility and associated property without prior
notice to the owner or staff of the facility whenever the
department considers it necessary. The authorized

representative must be given access to all records and an
opportunity to copy the records.

NEW SECTION. Section 7. Pratient protection account.
(1) There im a patient protection account in the state
special revenue fund. The money in the account is

statutorily appropriated to the department as provided in
17-7-502.

(2) There is depomited in the patient protection

_9-
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account:

{a) penalties collected pursuant to part 1 or 2 of this
chapter; .

{b) money received by the department in the form of
gifts, grants, reimbursements, or appropriationas from any
source that are intended tc be used for the purposes of the
account; and

(¢) interest earned on money in the account.

{3) The funds deposited in the patient protection
account may be used only:

{a) to administer parts 1 and 2 of this chapter,
including department

expenses associated with

administration;

{b) to pay for the cost of department-initiated
relocation of residents;

{c) to pay for receivers as provided under [(section
5(6)].

Section 8. Section 17-7-502, MCA, is amended to read:

®17-7-502. Statutory appropriations -- definition ——
requisites for validity. (1) A statutory appropriation is an
appropriation made by permanent law that authorizes spending
by a state agency without the need for a biennial
legislative appropriation or budget amendment.

{2) Except as provided in subsection (4), to be

effective, a statutory approp:iaﬁion must comply with both

_lo_
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of the following provisions:

(a) The law containing the statutory authority must be

listed in subsection (3).

{(b) The law or portion of the law making a statutory
appropriation must specifically state that a statutory
appropriation is made as provided in this section.

{3) The following laws are the only laws containing
statutory appropriationa: 2-9-202; 2-17-105; 2-18-812;
10-3-203; 10-3-312; 10-3-314; 10-4-301; 13-37-304; 15-1-111;
15-23-706;

15-25-123; 15-31-702; 15-36-112; 15-37-117;

15-65-121; 15-70-101; 16-1-404; 16-1-410; 16-1-411;
17-3-212; 17-5-404; 17-5-424; 17-5-704; 17-5-B04; 17-6-409;
17-7-304; 19-5-404; 19-6-709; 19-8-504; 19-9-702; 19-9-1007;
19-10-205; 19-10-305; 19-10-506; 19-11-512;

19-11-606;

19-11-513;

19-12~-301; 19-13-604; 19-15-101; 20-4-109;

20-6-406; 20-8-111; 20-9-361; 20-26-1503; 22-3-811;

23-5-136; 23-5-306; 23-5-409; 23-5-610; 23-5-612; 23-5-631;
23-7-301; 23-7-402; 27-12-206; 37-43-204; 37-51-501;
39-71-2504; 44-12-206; 44-13-102; [section 7]); 53-6-150;

61-5-121;  67-3-205;  75-1-1101;

53-24-206; 75-5-507;
75-5-1108; 75-11-313; 76-12-123; 77-1-808; B80-2-103;
80-11-310; 82-11-136; 82-11-161; 85-1-220; 90-3-301;

90-4-215; 90-6-331; 90-7-220; and 50-9-306.
{4) There is a atatutory appropriation to pay the

ptincipal, interest, premiums, and costs of issuing, paying,
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and securing all bonds, notea, or other obligations, as due,
that have been authorized and issued pursuant to the laws of
Montana. Agencies that have entered into agreements
authorized by the laws of Montana to pay the state
treasurer, for deposit in accordance with 17-2-101 through
17-2-107, as determined by the state treasurer, an amount
sufficient to pay the principal and interest as due on the
bonds or netes have statutory appropriation authority for
the payments. {(In subsection (3}: pursuant to sec. 7, Ch.
567, L. 1991, the inclusion of 19-6-709 terminates upon
death of last recipient eligible for supplemental benefit;
and pursuant to sec. 18, Ch. 748, L. 1991, the inclusion of

22-3-811 terminates June 30, 19%93.)*

Section 9. section 50-5-103, MCA, is amended to read:

“50-5-103. Rules and pstandards — accreditation by
joint commission. (1) The department shall promulgate and
adopt rules and minimum standards Ffor implementation of
parts ! threngh-4 and 2.

(2) Any facility covered by this chapter shall comply
with the B8Btate and federal reguirements relating to
construction, equipment, and fire and life safety.

(3) The department shall extend a reasonable time for
compliance with rules for parts 1 threugh-4-after and 2 upon
adoption.

{4) Any hospital that furnishes written evidence,

-12-
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including the recommendation for future compliance
statements to the department of its accreditation granted by
the 3joint commission on accreditation of hespitais health
care organizations, is eligible for licensure in the state
for the accreditation period and may not be subjected to an
inspection by the departmenty-exeept—that—the for purposes
of the licensing process. The department may, in addition to

its inspection authority in |[section 6], inspect any

licensed health care facility to answer specific complaintsa
made in writing by any person against the facility when such
the complaints pertain to licensing requirements. Inspection
by the department upon sueh a specific complaint made in

writing pertaining to licensing requirements shaii--be is

limited to the specific area or condition of the health care
facility to which the complaint pertains.

(5} The department may consider as eligible for
licensure during the accreditation period any health care
facility, other than a hospital, that furnishes written
evidence, including the recommendation for future compliance
ptatements, of its accreditation by the joint commission on
accreditation of health care organizations. The department
may inspect a health care facility considered eligible for
licensure under this section to ensure compliance with state

licensure standards,*”

Saction 10. Section 50-5-108, MCA, is amended to read:
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*50-5-108. Injunction. (1) The departmenty-on-advice-of
the--attorney-generaty may bring an action for injunction or

other process against any person to restrain-sr—prevent——the

establishmenty— ducty--nanagenenty-—or-—operation--of--a
faciiity-which-is-in-violation-of-any-provision-of--parts—-1
or—4-of-this-chapter:

(a) restrain a facility from engaging in a prohibited

activity that is endangering the health, safety, or welfare

of apy individual under the care of the facility;

(b} enjoin a violation of part 1 or 2 of this chapter,

or a violation of a rule, license provision, or order

adeopted or ispued pursuant to part 1 or 2; or

(¢) require compliance with part 1 or 2 of this chapter

or compliance with a rule, license provisicon, or order

adopted or issued pursuant to part 1 or 2.

{2} A court may award the department costs, reasgnable

attorney fees, and expenses incurred in investigating,

abating, or enjeoining a viclation of or enforcing part 1 or

2 of this chapter or a rule, licenase provision, or order

adopted or issued pursuant to part 1 or 2.

(3) Costs, attorney fees, and expenses awarded to the

department pursuant to this section must be depasited in the

patient protection account provided for in [section 7].%

Section 11. sSection 50-5-201, MCA, is amended to read:

"50~-5-201. License requirementa. (1) A facility or

-14-
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licengee who-contempiates considering construction of or
alteration or addition to a health care facility shall
submit plans and specifications to the department for
preliminary inspection and. approval prior to commencing
construction,

{2) ¥No A person may not operate a health care facility
unlegs the facility is licensed by the department. Licenses
may be issued for a period of 1 to 3 years in Quration. A
license is valid only for the person and premises for which
it was issued. A 1license may not be sold, assigned, or
transferred.

{3) Upon discontinuance of the operation or upon
transfer of ownership of a facility, the license muat be
returned to the department.

(4) Licenses skail must be displayed in a conspicuous
place near the admitting office of the facility.”

Section 12. section 50-5-207, MCA, is amended to read:

"50-5-207. Denial, suspension, or revocation of health
care facility license — provisional license. (1) The
department may deny, suspend, or revoke a health care
facility 1license if any of the following circumstances
exist:

{a) The facility fails to meet the minimum standards
pertaining to it prescribed under 50-5-103.

{b) The staff is insufficient in number or unqualified
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by lack of training or experience.

(c) The applicant or any person managing it has been
convicted of a felony and denial of a license on that basis
is consistent with 37-1-203 or the applicant otherwise shows
evidence of character traits inimical to the health and
safety of patients or residents.

{d) The applicant does not have the financial ability
to operatelthe facility in accordance with law or rules or
standards adopted by the department.

(e) There is cruelty or indifference affecting the
welfare of the patients or residents.

(f) There is misappropriation of the property or funds
of a patient or resident.

(g) There is conversion of the property of a patient or
rasident without his the patient's consent.

(h) Any provision of parts 1 through 3 is violated.

{2) The department may reduce a license to provisional
status if as a result of an inspection it is determined

mintmum--standarda--are--not-being-met that the facility has

failed to comply with a provision of part 1 or 2 of this

chapter or has failed to comply with a rule, license

provision, or order adopted or issued pursuant to part 1 or

2.
{3) The denial, suspensiaon, or revocation of a health

care facility license is not subject tc the certificate of

_16-
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need requirements of part 3.

{4} The department may provide in its revocation order

that the revocation will be in effect for up to 2 years. If

this provision is appealed, it must be affirmed or reversed

by the board.*"

NEW SECTION. Section 13. Repealer. Sections 50-5-109,
50-5-221, 50-5-229, 50-5-230, and 50-5-231, MCA, are
repealed.

NEW SECTION. Section 14. codification instruction. (1)
[Sectiona 1 through 6] are intended to be codified as an
integral part of Title 50, chapter 5, part 1, and the
provisions of Title 50, chapter 5, part 1, apply to
[sections 1 through 6].

(2) (Section 7] is intended to be codified as an
integral part of Title 50, chapter 5, part 2, and the
provisions of Title 50, chapter 5, part 2, apply to [section
7).

-End-
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STATE OF MONTANA - FISCAL HOTE
Form BD-1%5

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0610, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION;

An act providing for the enforcement authority of the Department of Health and Environmental Sciences regrading Health Care
Facilities; authorizing the Department of Health and Environmental Sciences to impose and collect civil and administrative
penalties for statutory and regulatory violaticns; granting the Department administrative order authority; providing for

receivership; clarifying criminal penalty provisions; creating a patient protection account;

and providing for a statutory
appropriation.

ASSUMPTIONS :

1. Civil and/or criminal penalties may be collected under provisions of this bill,

but it is impossible to assume
penalties.

Any penalties collected will be deposited in the new patient protection account and used for relocation of residents
initiated by the Department of Health and Environmental Sciences and/or to pay for receivers.

FISCAL IMPACT:
Fiscal impact is unknown.

/6-93 Yozl o T dislluns

DAVID LEWIS, BUDGET DIRECTOR DATE TIMPTHY J. PRIMARY SPONSOR DAT

Office of Budget and Program Planning
cal Note for HBOE1(, as introduced ff[g d:/Qﬂ
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APPROVED BY COMMITTEE
ON JUDICIARY

HOUSE BILL NO. 610

INTRODUCED BY WHALEN

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE
ENFORCEMENT AUTHORITY OF THE DEPARTMENT OF HEALTH AND
ENVIRONMENTAL SCIENCES REGARDING HEALTH CARE FACILITIES;
AUTHORIZING THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL
SCIENCES TO IMPOSE AND COLLECT CIVIL AND ADMINISTRATIVE
PENALTIES FOR STATUTORY AND REGULATORY VIOLATIONS; GRANTING
THE DEPARTMENT ADMINISTRATIVE ORDER AUTHORITY; PROVIDING FOR
RECEIVERSHIP; CLARIFYING CRIMINAL PENALTY BROVISIONS;
CREATING A PATIENT PROTECTION ACCOUNT; PROVIDING FOR A
STATUTORY APPROPRIATION; AMENDING SECTIONS 17-7-502,
5¢0-5-103, S0-5-108, 50-5-201, AND 50-5-207, MCA; AND
REPEALING SECTIONS 50-5-109, 50-5-221, 50-5-229, 50-5-230,

AND 50-5-231, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Prohibited activities. It is
unlawful to:

(1) operate a facility without a license;

(2) prevent, interfere with, or impede department

investigation, departnment enforcement, department
examination of relevant books and records, or activities of

the department concerning the preservation of evidence; or
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{3} wviolate any provision of part 1 or 2 of this
chapter or violate a rule, license provision, or order
adopted or issued pursuant to part 1 or 2.

NEW SECTION. Section 2. civil penalties. (1) A person

who commits an act prohibited by [section 1] THAT THREATENS

THE HEALTH CR SAFETY OF ONE OR MORE INDIVIDUALS ENTRUSTED TO

THE CARE OF THE PERSON is subject to a civil penalty not to

exceed §$1,000 for each DAY THAT A FACILITY IS IN violation

OF A PROVISION OF PART 1 OR 2 OF THIS CHAPTER OR OF A RULE,

LICENSE PROVISION, OR ORDER ADOPTED QR ISSUED PURSUANT TO

PART 1 OR 2, Eaeh--day--of--cach--viotacron--conatitutes--a
separate——offenses The department or, upon reguest of the
department, the county attorney of the county in which the
health care facility in gquestion is located may petition the
court to impose the civil penalty. Venue for an action te¢
collect a civil penalty pursuant to this section is in the
county in which the facility is located or in the first
judicial district.

({2) A penalty collected under this section must be
deposited in the patient-protection-accsunt-provided-for-in
tsection-71 GENERAL FUND.

{3) In addition to or exclusive of the remedy provided
in subsection (1), the department may pursue remedies
available for a violation as provided for in 50-5-108 or any

other remedies available to it.
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NEW SECTION. Section 3. criminal penalties. (1) A
person is guilty of an A CRIMINAL offense under this section

if the person knowingly DOES ANY OF THE FOLLOWING AND BY

DOING SO THREATENS THE HEALTH OR _SAFETY OF ONE OR MORE

INDIVIDUALS ENTRUSTED TO THE CARE OF THE PERSON:

{(a) commits an act prohibited by [section 1];

{(b) omits material information or makes a false
statement or representation in an application, record,
report, or other document filed, maintained, or used for
compliance with the provisions of part 1 or 2 of this
chapter or with rules, license provisions, or orders adopted
or issued pursuant to part 1 or 2; or

(c) destroys, alters, conceals, or fails to file or
maintain any record, information, or application required to
be maintained or filed in compliance with a provision of
part 1 or 2 of this chapter or in compliance with a rule,
license provision, or order adopted or issued pursuant to
part 1 or 2.

{2) A person gutity-of--an--effense CONVICTED under
subsection (1) is subject to a fine of not more than $1,000
for the first offense and not more than $2,000 for each

subsequent offense FOR  EACH DAY THAT A FACILITY IS 1IN

VIOLATION OF A PROVISION OF PART 1 OR 2 OF THIS CHAPTER OR

OF A RULE, LICENSE PROVISION, OR ORDER ADOPTED OR ISSUED

PURSUANT TO PART 1 OR 2. Bach--day--ef--each-vieiation
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constitutes-a-separate-viotactons

(3) Aetion PROSECUTION under this section does not bar
enforcement under any other secticon of this chapter or
pursuit of any other appropriate remedy by the department.

{(4) Venue for an-—-actisn---te---cetiteet---a---penaity
PROSECUTION pursuant to this section is in the county in
which the facility is ‘located or in the first Jjudicial
district.

+53-—-A--penaiey—-coliected--under--this--section-must-be
depostted-in-the-patient-protection—account-provided-£for--in
tsection-74+

NEW SECTION. Section 4. Administrative enforcement —-—
notice -~ order for corrective action ----administrative
penatty. (1) If the department believes that a violation of
a provision of part 1 or 2 of this chapter or of a rule
adopted or a condition or limitation imposed by a license
issued pursuant to part 1 or 2 has occurred, it may serve
written notice on the alleged viclator or the violator's
agent personally or by certified mail. The notice must
specify the provision of part 1 or 2 of this chapter or the
rule or license candition or limitation alleged to have been
violated and the facts alleged to constitute the violation.

THE NOQTICE MUST INFORM THE ALLEGED VIOLATOR OF THE RIGHT TQ

A HEARRING AND THAT THE CONTESTED CASE PROVISIONS OF THE

MONTANA ADMINISTRATIVE PROCEDURE ACT, TITLE 2, CHAPTER 4,
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PART 6, APPLY TO THE HEARING. The notice may include an

order to take necessary corrective action, including ceasing
new admissions, relocating residents, or ceasing the
viclation within a reascnable period of time stated in the
crdery--or--an-—order--to--pay-an-adminiserative-penattyr-or
both. The order becoﬁes final unless, within 30 days after
the notice is received, the person named regquests in writing
a hearing before the board. On receipt of-the reguest, the
board shall schedule a hearing. Until issuance of a contrary
decision by the board, a department order concerning
corrective action remains effective and enforceable.

(2) 1f, after a hearing held under subsection (1), the
board finds that a vioclation has occurred, it shall issue an
appropriate order for the prevention, abatement, or control
of the vioclation involved or the taking of other corrective
action or-an-order-for-the-assessment-of--an--administeative
penaltty;-or-both. As appropriate, an order issued as part of
a notice or after a hearing may prescribe the date by which
the violation must ceaser AND THE time limits for particular
action in preventing, abating, or controlling the violations
sr-the-date-by-which--the--administrative--penatty—-must--be
petd. If, after a hearing on an order contained in a notice,
the board finds that a violation has not occurred or is not
occurring, it shall declare the department order void.

f3+——hn—order4iasned—pur:nant—to—thia—section—may—impo:e
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an-adminiserative-penatty-of-not-more-than-5i7868--for--each
viotationrt-Each-day-of-each-violation-constitutes-a-separate
cffenses
t4y--In-datermining-the-amount-of-penatty-to-be-assessed
for--an-atieged-viatation-under-thiz-section;-the-department
or—the-board;-as-apprepriate;-shati-eonsiders
ta}-—the-gravity-of-the-viotatien—in-terms-of-the-degree
oE-phys&ca1-ef—meneai—harm-to—a--resident——or——patientr——the
degree——of--harm-to-the-heatth;-aafeeyr;-rightsy-securityr-or
weltfare——of--p-—restdent--or——patient;——and--the—-degree—-of
deaviarion-committed--by--the—-faciitey-~from--a--requirement
imposed-by-part-i-or-2-of-this-chapter-or-by-a-ruie;-ticense
provisieny--or-erder-adopted-or-iasued-pursuant-to-part—-i-or
25
thy-—-whether-the-amount—-of--the--penatty--serves--as—-a
deterrent-retative-to-the-atieged-victatoris-abitity-to-payr
tey-—the-—economiec——benefit--or--savingas;-+f-any;-to—the
alteged-violtator-as-a-resuit-of-noncempiiance;-and
tdy-—-other-martera-as-justice—may-requires
+5%(3) The contested case provisions of the Montana
Administrative Procedure Act, Title 2, chapter 4, part 6,
apply to a hearing conducted pursuant to this section.
t6%¥(4) Instead of or in addition to issuing the order
provided for in subsection (1), the department may:

(a) require that the alleged violators appear before

—f- HB 610



11
12
13
14
15
16
17
18
i9
20
21
22
23
24
25

HB 0610/02

the board for a hearing at a time and place specified in the
notice and answer the charges; or

(b)y initiate action under any other applicable
provisions of part 1 or 2 of this chapter.

t73(5) This--chapter--does-—not-——prevent-the-department
£ram-making-efforts-to-ebtain-voiuntary--compitiance--through
waesning;--conferences-sr-any-other-appropriace-means: BEFORE

ACTING UNDER THIS SECTION, THE DEPARTMENT SHALL ATTEMPT TO

OBTAIN VOLUNTARY COMPLIANCE THROUGH A WARNING, CONFERENCE,

OR_ANY OTHER APPROPRIATE AND REASONABLE METHOD,

t8+(6) 1In connection with a hearing held pursuant to
this section, the board may and on application by a party
shall compel the attendance of witnesses and the production
of evidence on behalf of any party.

593 -~An--admintstrative——-penaity--cotitected--pursunant-te
chis-section-muat-pa-deposited-—-in--the-—paksent--proteceion
account-provided-for-in-fseestion-3i=

NEw SECTION. Section 5. Receiverships. (1) “0pdn _IF
RECEIVERSHIP HAS NOT ALREADY BEEN INSTITUTED UNDER MEDICAID

OR MEDICARE, UPON notice to the facility, the department may

file a complaint in district court for receivership under
any of the following conditions in addition to applicable
conditions listed in 27-20-102:

{a) a facility 1is operating without a license and

residents are in danger of serious physical or mental harm;
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{b) a facility intending to close has not made
arrangements within 30 days before closure for the orderly
transfer of residents;

(c) a facility is abandoned by an owner;

{d) a 1life threatening situation exists for the
residents of the facility; or

tey--a--facittty--has-repeatediy-vioitated-the-provisions
af-Pitie-58;-chapter-5y-part—t-or-2y-or-bothy-or--the--rules
impiementing-thase-provisionss

t2y-—¥f--a--condition--specifred-in-subseetion-{tiytecy-or
t3tdr-exintar-a-resident-or—a-residentis-tegat-guardran--of
famitiy--member——-may--inttiate-receivership-proceedings-afeer
first-giving-reasonabie-notice-eof--the--preceedings—-to--the
department--and--giving-—-the~--department--an--opportunity-eo
respond-to—the-conditionss

¢33(2) FIn-the-event-of IF THE DEPARTMENT BELIEVES THERE

IS an emergencyy-within-the--discretion--cf--the--department

THAT PRESENTS OR MIGHT PRESENT AN IMMEDIATE AND SERIOQUS

THREAT TO THE HEALTH OR SAFETY OF PATIENTS OR RESIDENTS QF A

FACILITY, a receiver may be appointed BY THE COURT upon an
ex parte application by the department. If a receiver is
appeinted upon an ex parte application,'notice must be given
by the department to the facility within 24 hours of
iggsuance of the receivergship order and a hearing must be

offered the facility by the court within 10 days of issuance
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of the order to determine whether the order will be
continued.

t4¥{3) The department shall maintain a list of persons
qualified to act as receivers.

+5¥({4) The selection,' appointment, and removal of
receivers must be consistent with Title 27, chapter 20,
parts 2 and 3.

t6+(5) Whenever possible, receivers must be paid from
the income of the facility; however, receivers may be paid
from the patient protection account provided for in [section
7). The court shall direct the amount of payments to be made
to the receiver, the payments to be made by the receiver,
and the order of payments made to the receiver or to other
entities. Payments owed to a facility that are made to the
receiver must be used to discharge any obligation of the
entity making the payments owed to the facility.

t7¥(6)} The powers and duties of the receiver include:

{a) the duty to protect the health, welfare, and safety
of the residents;

(b} the power to hire, discipline, and fire staff;

{c) the power to collect debts due to the facility;

(d) the power to settle labor disputes;

(e) the power to petition the court to set aside
unreasonable contracts or leases entered intc by the

facility management;
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(f} the power to make capital investments in the
facility with court approval; and

(g) all other powers granted receivers by 27-20-302.

NEW SECTION. Section 6. Facility inspections. (1) In
addition to its annual licensure inspections, as provided by
50-5-204, the department may inspect any facility for
compliance with part 1 or 2 of this chapter or for
compliance with a rule, license provision, or order adopted
or issued pursuant to part 1 or 2.

{2) An authorized representative of the department may
inspect a facility and associated property without prior
notice to the owner or staff of the facility whenever the
department considers it necessary. The authorized
representative must be given access to all records and an
opportunity to copy the records.

NEW SECTION. Section 7. Patient protection account.
{1y There 1is a patient protecticn account in the state
special revenue fund., The money in the account is
statutorily appropriated to the department as provided in
17-7-502.

{2y There 1is deposited in the patient protection
account:

tay--penatties-cottected-pursuant-to-part-t-or-2-of-this
echapters

tb¥(A) money received by the department in the form of
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gifts, grants, reimbursements, or appropriations from any
source that are intended to be used for the purposes of the
account; and

te¥{B) interest earned on money in the account.

{3) The funds deposited in the patient protection
account may be used only:

fa) to administer pares--}--and--2--of--this--chaptery
tnectuding-department—expenses-assecrated-with-admintstration

A FACILITY DURING RECEIVERSHIP;

{b) to pay for the cost of department-initiated
relocation of residents;

{c} to pay for receivers as provided under [section
5(6)]+; AND

(D} TO REIMBURSE RESIDENTS OR PATIENTS FOR PERSONAL

FUNDS IN OR ON THE FACILITY PREMISES OR IN A FACILITY

ACCOUNT THAT ARE LOST BY A RESIDENT OR PATIENT THROUGH THE

FAULT QOF THE FACILITY,

Section 8. section 17-7-502, MCA, is amended to read:

"17-7-502. Statutory appropriations -- definition -~
requisites for validity. (1) A statutory appropriation is an
appropriation made by permanent law that authorizes spending
by a state agency without the need for a biennial
legislative appropriation or budget amendment.

{2) Except as provided in subsecticen (4), to be

effective, a statutory appropriation must comply with both
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of the following provisions:

(a) The law containing the statutory authority must be
listed in subsection {3).

(b) The law or portion of the law making a statutory
appropriation must specifically state that a statutory
appropriation is made as provided in this section.

(3) The following laws are the only laws containing
statutory appropriations: 2-9-202; 2-17-105; 2-18-812;
10-3-203; 10-3-312; 10-3-314; 10-4-301; 13-37-304; 15-1-111;
15-23-706; 15-25-123; 15-31-702;: 15-36-112; 15-37-117;
15-65-121; 15-70-101; 16-1-404; 16-1-410; 16-1-411;
17~-3-212; 17-5-404; 17-5-424; 17-5-704; 17-5-804; 17-6-409;
17-7-304; 19-5-404; 19-6-709; 19-8-504; 19-9-702; 195-9-1007;
19-10-205; 19-10-305; 19-10-506; 19-11-512; 19-11-513;
19-11-606; 19-12-301: 19-13-604; 19-15-101; 20-4-1G69;
20-6-406; 20-8-111; 20-9-361; 20-26-1%03; 22-3-811;
23-5-136; 23-5-306; 23-5-409; 23-5-610; 23-%5-612; 23-5-631;

23-7-301; 23-7-402; 27-12-206; 317-43-204; 37-51-501;
39-71-2504; 44-12-206; 44-13-102; [section 7]; 53-6-150;
53-24-206; 61-5-121; 67-3-205; 75-1-1101; 75-5-507;
75-5-1108; 75-11-313; 76-12-123; 77-1-808; 80-2-103;

80-11-310; 82-11-136; B2-11-161; 85-1-220; 90-3-301;
90-4-215; 90-6-331; 90-7-220; and 90-9-306.
{4) There is a statutory  appropriation to pay the

prinecipal, interest, premiums, and costs of issuing, paying,
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and securing all bonds, notes, or other obligations, as due,
that have been authorized and issued pursuant to the laws of
Montana. Agencies that have entered into agreements
authorized by the 1laws of Montana to pay the state
treasurer, for deposit in accordance with 17-2-101 through
17-2-107, as determined by the state treasurer, an amount
sufficient to pay the principal and interest as due on the
bonds or notes have statutory appropriation authority for
the payments. (In subsection {3): pursuant to sec. 7, Ch.
567, L. 1991, the inclusion of 19-6-709 terminates upon
death of last recipient eligible for supplemental benefit;
and pursuant to sec. 18, Ch, 748, L. 1991, the inclusion of
22=-3-811 terminates June 30, 1993.)"
Section 9. Section 50-5-103, MCA, is amended to read:

“50-5-103. Rules and standards -- accreditation by
joint commission. (1) The department shall promulgate and
adopt rules and minimum standards for implementation of
parts 1 through-4 and 2,

{2) Bny facility covered by this chapter shall comply
with the state and federal requirements relating to
construction, equipment, and fire and life safety.

(3) The department shall extend a reasonable time for
compliance with rules for parts 1 through-4-nfter énd 2 upon
adoption.

{(4) Any hospital that Cfurnishes written evidence,
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including the recommendation for future compliance
statements to the department of its accreditation granted by
the joint commission on accreditation of hespitals health

care organizations, 1is eligible for licensure in the state

for the accreditation pericd and may not be subjected to an
inspection by the departmenty-exeept—that-the for purposes

of the licensing process. The department may, in addition to

its inspection authority in [section 6], inspect any

licensed health care facility to answer specific complaints
made in writing by any person against the facility when soch
the complaints pertain to licensing requirements. Inspection
by the department upon suech a specific complaint made in

writing pertaining to licensing requirements shati-be is

limited to the specific area or condition of the health care
facility to which the complaint pertains.

{5) The department may consider as eligible for
licensure during the accreditation period any health care
facility, other than a hospital, that Ffurnishes written
evidence, including the recommendation for future compliance
statements, of its accreditation by the joint commission on
accreditation of health care organizations, The department
may inspect a health care facility considered eligible for
licensure under this section to ensure compliance with state

licensure standards."

Section 10. section 50-5-108, MCA, is amended to read:
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"50-5-108. Injunction. Lil.The departments;-en-advice-of
the-attorney-generat; may bring an action for injunction or
other process against any person to restrain-er-prevent-the
estabiishment;--conduct;-—managementy--or-—operation--of---a
factitey--which—-is-in-viotation-sf-any-provision-of-parts—3%
or-4-eof-this-chapter:

(a) restrain a facility from engaging in a prohibited

activity that is endangering the health, safety, or welfare

of any individual under the care of the facility;

(b) enjoin a violaticon of part 1 or 2 of this chapter,

or a violation of g rule, license provision, or order

adopted or issued pursuant to part 1 or 2; or

{¢) require compliance with part 1 or 2 of this chapter

or compliance with a rule, 1license provision, or order

adopted or issued pursuant to part 1 or 2.

{2) A court may award the deparsetment PREVAILING PARTY

costs, reasonable attorney fees, and expenses incurred in

investigating, abating, or enjoining a violation of or

enforcing part 1 or 2 of this chapter or a rule, license

provision, or order adopted or issued pursuant to part 1 or

2.

(3) Costs, attorney fees, and expenses awarded to the

department pursuant to this section must be deposited in the

patient—--protection——account——provided--for-—in--{section-73

GENERAL FUND."
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Section 11. Section 50-5-201, MCA, is amended to read:

"50-5-201. License requirements. {1} A facility or
licensee wheo-cantempiates considering construction of or
alteration or addition to a health care facility shall
submit plans and specifications to the department for
preliminary inspection and approval prior to commencing
construction.

{(2) Ne A person may not NOT operate a health care
facility unless the facility is licensed by the depatément.
Licenses may be issued for a period of 1 to 3 years in
duration. A license 1is valid only for the person and
premises for which it was issued. A license may not be sold,
assigned, or trangferred.

{3) Upon discontinuance of the operation or upon
transfer of ownership of a facility, the 1license must be
returned to the department.

{4) Licenses shait must be displayed in a conspicuous
place near the admitting office of the facility."

Section 12. section 50-5-207, MCA, is amended to read:

*50~5-207. Denial, suspension, or revocétion of health
care facility license -- provisional license. (1) The
department may deny, suspend, or revoke a health care
facility license if any of the following circumstances

exist:

(a) The facility fails to meet the minimum standards
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pertaining to it prescribed under 50-5-103.

{b) The staff is insufficient in number or wungualified
by lack of training or experience.

(c) The applicant or any person managing it has been
convicted of a felony and denial of a license on that basis
is consistent with 37-1-203 or the applicant otherwise shows
evidence of character traits inimical to the health and
safety of patients or residents.

td) The applicant does not have the financial ability
to operate the facility in accordance with law or rules or
standards adopted by the department.

(e} There is c¢ruelty or indifference affecting the
welfare of the patients or residents.

(f) There is misappropriation of the property or funds
of a patient or resident.

(g) There is conversion of the property of a patient or

resident without his the patient's OR RESIDENT'S consent.

{h) Any provision of parts 1 through 3 is violated.
(2) The department may reduce a license to provisional
status if as a result of an ingpection it is determined

mrnimum-standards-are-not-being-met that the facility has

failed to comply with a provision of part 1 or 2 of this

chapter or has failed to comply with a rule, 1license

provision, or order adopted or issued pursuant to part 1 or

2.
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(3) The denial, suspension, or revocaticn of a health
care facility 1license is not subject to the certificate of

need requirements of part 3.

{(4) The department may provide in its revocation order

that the revocation will be in effect for up to 2 years. IF

this provision is appealed, it must be affirmed or reversed

by the board OR COURT."

NEW SECTION. Section 13. Repealer. Sections 50-5-109,
50-5-221, 50-5-229, 50-5-230, and 50-5-231, MCA, are
repealed.

NEW SECTION. Section 14. codification instruction. (1)
{Sections 1 through 6] are intended to be codified as an
integral part of Title 50, chapter 5, part 1, and the
provisions of Title S0, chapter 5, part 1, apply to
[sections 1 through 6&].

{2) [section 7} is intended to be codified as an
integral part of Title 50, chapter 5, part 2, and the
provisions of Title 50, chapter 5, part 2, apply to [section
71.

—-End-
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HOUSE BILL NO. 610
INTRODUCED BY WEHALEN
A BILL FOR AN ACT ENTITLED: “AN ACT PROVIDING FOR THE

ENFORCEMENT AUTHORITY OF THE DEPARTMENT OF HEALTH AND
ENVIRONMENTAL SCIENCES REGARDING HEALTH CARE FACILITIES;
AUTHORIZING THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL
SCIENCES TO IMPOSE AND COLLECT CIVIL AND ADMINISTRATIVE
PENALTIES FOR STATUTORY AND REGULATORY VIOLATIONS; GRANTING
THE DEPARTMENT ADMINISTRATIVE ORDER AUTHORITY: PROVIDING FOR
RECEIVERSHIP; CLARIFYING CRIMINAL PENALTY PROVISIONS;
CREATING A PATIENT PROTECTION ACCOUNT; PROVIDING FOR A
STATUTORY APPROPRIATION; AMENDING SECTEONS 17-7-502,
50-5-103, 50-5-108, 50-5-201, AND 50-5-207, MChA; AND
REPEALING SECTIONS 50-5-109, $0-5-221, 50-5-229, 50-5-230,
AND 56-5-231, MCA.“

BE IT ENARCTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION, Section 1. Prohibited activities. It is
unlawful to:

(1) operate a facility without a license;

(2) prevent, interfere with, or impede department

investigation, department enforcement, department
examination of relevant books and records, or activities of

the department concerning the preservation of evidence; or
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{3) wviolate any provision of part 1 or 2 of this
chapter or wviolate a rule, 1license provision, or order
adopted or issued pursuant to part 1 or 2.

NEW SECTION. Section 2. Civil penalties. (1) A person

who commits an act prohibited by [section 1] THAT THREATENS

THE HEALTH OR SAFETY OF ONE OR MORE INDIVIDUALS ENTRUSTED TO

THE CARE OF THE PERSON is subject to a civil penalty not to

exceed $1,000 for each DAY THAT A FACILITY IS IN viclation

OF A PROVISION OF PART 1 OR 2 OF THIS CHAPTER OR OF A RULE,

LICENSE PROVISION, OR ORDER ADOPTED OR ISSUED PURSUANT TO

PART 1 OR 2. Baeh—-day--af--each—-violation--constitutea--a
separate--offenser The department or, upon reguest of the
department, the county attorney of the county in which the
health care facility in question is located may petition the
court to impose the civil penalty. Venue for an action to
collect a civil penalty pursuant to this section is in the
county in which the facility is located or in the first

judicial district.

THERE ARE NO CHANGES IN THIS BILL
AND WILL NOT BE REPRINTED, PLEASE
REFER TO YELLOW COPY FOR COMPLETE TEXT.
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SENATE STANDING COMMITTEE REPORT

Page 1 of 3
March 22, 1993

MR. PRESIDENT:

We, your committee on Public Health, Welfare, and Safety having
had under consideration House Bill No. 610 (first reading copy -~
blue), respectfully report that House Bill No. 610 be amended as

follows and as so amended be concurred in. J££2¢;157f, Aéi,/
Signed: 4y &

Senatar Dorotqy Eck, Chair
That such amendments read:

1. Title, line 8.
Strike: "AND ADMINISTRATIVE"

2. Page 2, lines S through 7.
Following: “[section 11" on line §
Strike: remainder of line 5 through "PERSON" on line 7

3. Page 2, line 19.

Following: line 18

Insert: "({2) 1In determining the amount of penalty to be assessed
for an alleged vicolation under this section, the court shall
consider:
{a) the gravity of the violation in terms of the degree of
physical or mental harm to a resident or patient; the degree
of harm to the health, safety, rights, security, or welfare
of a resident or patient; and the degree of deviation
committed by the facility from a reguirement imposed by part
1l or 2 of this chapter or by a rule, license provision, or
order adopted or issued pursuant to part 1 or 2;
(b) other matters as justice may require."”

Renumber: subsequent subsections

4. Page 2, line 21.
Strike: "GENERAL FUND"
Insert: “"patient protection account provided for in [section 7]*

5. Page 3, line 3.

Following: “knowingly"*

Insert: "conceals material information about the operation of the
facility or*

6. Page 4, line 2.

Following: line 1

Insert: “(3) 1In determining the amount of penalty to be assessed
for an alleged violation under this section, the court shall

consider:

fa) the gravity of the violation in terms of the degree of
/A.md. Coord. gé/m ot
Sec. of Senate Senator Carrying Bill 6417228C.San

Page 2 of 3
March 22, 1993

physical or mental harm to a resident or patient; the degree
of harm to the health, safety, rights, security, or welfare
of a resident or patient; and the cdegree of deviation
committed by the facility from a reguirement imposed by part
1l or 2 of this chapter or by a rule, license provision, or
order adopted or issued pursuant to part 1 or 2;
(b) other matters as justice may require.”

Renumber: subsequent subsections

7. Page 4, line 12.
Following: line 11
Insert: "(6)} A penalty collected under this section must be

deposited in the patient protection account provided for in
[section 7}."

8. Page 7, line 10.

Following: "APPROPRIATE"
Strike: "AND REASONABLE METHOD"
Insert: "means"

9. Page 10, line 25,
Following: line 24

Insert: “(a) penalties collected pursuant teo part 1 or 2 of this
chapter;"
Renumber: subsequent subsections

10. Page 11, lines 7 through 9.
Strike: subsection {a) in its entirety
Insert: "(a) to pay for the costs of a receivership; and"

1l. Page 11, line 11.
Following: "residents”
Strike: ";"

Insert: "."

12. Page 11, lines 12 through 17
Strike: subsections (¢) and (d) in their entirety

13. Page 15, line 1,
Strike: "(1)"

l4. Page 15, line 7.
Strike: "(a}"
Insert: "(1)"

15. Page 15, line 10.
Strike: "(b)"

Insert: "(2)" SENATE
HiBir

6417225C.5an
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16. Page 15, line 13.
Strike: “(c)*
Insert: “({3})}"

17. Page 15, lines 16 through 25.
Strike: subsections (2) and (3) in their entirety

~END~-

6417228C.S5an
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HOUSE BILL NO. 610

INTRODUCED BY WHALEN

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING POR THE
ENFORCEMENT AUTHORITY OF THE DEPARTMENT OF HEALTH AND
ENVIRONMENTAL SCIENCES REGARDING HEALTH CARE FACILITIES;
AUTHORIZING THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL
SCIENCES TO IMPOSE AND COLLECT CIVIL AND ADMINISTRATIVE
PENALTIES FOR STATUTORY AND REGULATORY VIOLATIONS; GRANTING
THE DEPARTMENT ADMINISTRATIVE ORDER AUTHORITY; PROVIDING FOR
RECEIVERSHIP: CLARIFYING CRIMINAL PENALTY PROVISIONS;
CREATING A PATIENT PROTECTION ACCOUNT; PROVIDING FOR A
STATUTORY APPROPRIATION; AMENDING SECTIONS 17-7-502,
50-5-103, S50-5-108, 50-5-201, AND 50-5-207, MCA: AND
REPEALING SECTIONS 50-5-109, 50-5-221, 50-5-229, 50-5-230,
AND 50-5-231, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA :

NEW SECTION. Saction 1. Prohibited activities. It is
unlawful to:

{1) operate a facility without a license;

(2) prevent, interfere with, or impede dJdepartment

investigation, department enfarcement, department
examination of relevant books and records, or activities of

the department concerning the preservation of evidence; or
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(3) wviolate any provision of part 1 or 2 of this
chapter or violate a rule, 1license provision, or order
adopted or issued pursuant to part 1 or 2.

NEW SECTION. Section 2. Civil penalties. (1) A person

who commits an act prohibited by [(section 1] THAT THREATENS

THE HEALTH OR SAFETY OF ONE OR MORE INDIVIDUALS ENTRUSTED TO

THE CARE OF THE PERSON is subject to a civil penalty not to

exceed $1,000 for each DAY THAT A FACILITY IS IN viclation

OF A PROVISION OF PART 1 OR 2 OF THIS CHAPTER OR OF A RULE,

LICENSE PROVISION, OR ORDER ADOPTED OR ISSUED PURSUANT TO

PART 1 OR 2. Bach--day—-of--each--violation—-conatitutes—a
separate--offenser The department or, upon request of the
department, the county attorney of the county in which the
health care facility in guestion is located may petition the
court to impose the civil penalty. Venue for an action to
collect a civil penalty pursuant to this section is in the
county in which the facility is located or in the First
judicial district.

(2) A penalty collected under this section must be
deposited in the patient-proteetion-account-provided-for-in
tBection-73 gggégé&_!ggg.

{3} In addition to or exclusive of the remedy provided
in subsection (1), the department may pursue remedies
available for a violation as provided for in 50-5-108 or any

other remedies available to it.

-2- HB 610
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NEW SECTION. Section 3. criminal penalties. (1} A
person is quilty of an A CRIMINAL offense under this section

if the person knowingly DOES ANY OF THE FOLLOWING AND BY

DOING SO THREATENS THE HEALTH OR SAFETY OF ONE OR MORE

INDIVIDUALS ENTRUSTED TO THE CARE OF THE PERSON:

(a) commits an act prohibited by [section 1};

(b) omits material information or makes a Ealse
statement or representation in an application, record,
report, or other document Ffiled, maintained, or used for
compliance with the provisions of part 1 or 2 of this
chapter or with rules, license provisions, or orders adopted
or issued pursuant to part 1 or 2; or

(c) destroys, alters, conceals, or fails to file or
maintain any record, information, or application required to
be maintained or filed in compliance with a provision of
part 1 or 2 of this chapter or in compliance with a rule,
license provision, or order adopted or issued pursuant to
part 1 or 2. ‘

(2) A person guitty--of--an--offense CONVICTED under
subsection (1) is subject to a fine of not more than $1,000
for the first offense and not more than $2,000 for each

subsequent offense FOR EACH DAY THAT A PACILITY IS IN

VIOLATION OF A PROVISION OF PART 1 OR 2 QF THIS CHAPTER OR

OF A RULE, LICENSE PROVISION, OR ORDER ADOPTED OR ISSUED

PURSUANT TO PART 1 OR_ 2. Each--day--of--each-vioiatien
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eonstitutes-a-separate-vioiation=

{3) Action PROSECUTION under this section does not bar
enforcement under any other sgection of this chapter or
pursuit of any other appropriate remedy by the department.

{4) Venue for an--action-—-to---cotiect---a—--penaity
PROSECUTION pursuant to this section is in the county in
which the facility is located or in the (first judicial
district.

t5)--A--penaity--colltected-—under--this--seection-must-be
deposited-in-the-patient-proteetion-account-provided-for--in
{sectrion-3{-

NEW SECTION. Section 4. Administrative enforcement ——
notice —— order for corrective action ----administrative
§enaity. (1) If the department believes that a violation of
a provision of part 1 or 2 of this chapter or of a rule
adopted or a condition or limitation imposed by a license
issued pursuant to part 1 or 2 has occurred, it may serve
written notice on the alleged violator or the violator's
agent persconally or by certified mail. The notice must
gpecify the provision of part 1 or 2 of this chapter or the
rule or license condition or limitation alleged to have been
violated and the facts alleged to constitute the violation.

THE NOTICE MUST INFORM THE ALLEGED VIOLATOR CF THE RIGHT TO

A HEARING AND THAT THE CONTESTED CASE PROVISIONS OF THE

MONTANA ADMINISTRATIVE PROCEDURE ACT, TITLE 2, CHAPTER 4,

-4- HB 6§10
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PART 6, APPLY TO THE HEARING. The notice may include an

order to take necessary corrective action, including ceasaing
new admissions, relocating residents, or ceasing the
violation within a reascnable period of time stated in the
orderr--or——an-—order—-to--pey-an-adninistrative—pena}ty1¢or
betk. The order becomes final unless, within 30 days after
the notice is received, the person named requests in writing
a hearing before the board. On receipt of the request, the
board shall schedule a hearing. Until issuance of a contrary
decision by the board, a department order concerning
corrective action remains effective and enforceable.

¢2) If, after a hearing held under subsection (1), the
board finds that a violation has occurred, it shall issue an
appropriate order for the prevention, abatement, or control
of the viclation involved or the taking of other corrective
action er-an-order-for-the-assessment-cf--an--administrative
penalityr-or-both. As appropriate, an order issued as part of
a notice or after a hearing may prescribe the date by which
the violation must ceases AﬁD THE time limits for particular
action in preventing, abating, or controlling the violations
or-the-date-by-which—-the--administrative--penatty~-must—-be
paid. If, after a hearing on an order contained in a notice,

the board finds that a viclation has not occurred or is not

-occurring, it shall declare the department order void.

t3)--An-erder-issued-pursuant-te-this-section-may-impose

-5~ HB 610
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an-administrative-penatty-of-not-more—than-51r000--for—-ecach
violationr-Bach-day-of-each-violation-constitutes-a-separate
effenserx
t4)-—in-determining-the-amount-of-penalkty-to-be-assessed
for--an—-aileged-violation-under-this-sectiony-the-deparement
or-the-boardr—as-appropriater-shalti-censiders
ta}-—the-gravity-of-the-violation-in-termas-of-the-degree
of-physicai-or-mentai-harm-to-a--resident--or--patient;-—-the
degree--of--harm-to-the-healthy-safetyr-rightay-securityr—or
welfare--of--a--resident--or--patient:--and——-the--degree—-of
deviation-committed--by--the--facility—-from—-a—-requirement
imposed-by-part-i-or-2-ef-this-chapter-or-by-a-rutey-iicense
provisiony-—or-order-adopted-or-issued-pursuant-te-part-i-or
27
tby-~whether-the-amount--of——the--penatty--serves--as--na
deterrent-retative-to-the-atieged-violatoris-abitity-to-pays
tey—~the--econemie--benefit——-ar--savingaz-tf-anyrs-to-the
alieged-vietator-as-a-result-of-noncompiiance;-and
fdy--other-matters-as—-justice-may-requires
+54(3) The contested case provisions of the Montana
Administrative Procedure Act, Title 2, chapter 4, part 6,
apply to a hearing conducted pursuant to this section.
t63(4) Instead of or in addition to issuing the order
provided for in subsection (1), the department may:

{a) require that the alleged viclators appear before

-6- HB 610
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the board for a hearing at a time and place specified in the
notice and answer the charges; or

(b) initiate action under any other applicable
provisions of part 1 or 2 of this chapter.

1#3¥{5) ®Phis--chapter--dees--net--prevent-the-department
from—making-efforts—to-obtain-veiuntary--compiiance--throungh
warningy—-eonferencey-or-any-other-appropriate-means: BEFORE

ACTING UNDER THIS SECTION, THE DEPARTMENT SHALL ATTEMPT TO

OBTAIN VOLUNTARY COMPLIANCE THROUGH A WARNING, CONFERENCE,

OR ANY OTHER APPROPRIATE AND REASONABLE METHOD.

¢63+{6} In connection with a hearing held pursuant to
this section, the board may and on application by a party
shall compel the attendance of witnesses and the production
of evidence on behalf of any party.

+93--An--administrative—-penatty-—-collected--pursnant-to
this-section-mast-be-deposited--in-—the—-patient--protection
account-provided-for-in-{seection-7i+

NEW SECTION. Section 5. Receiverships. (1) “0Pon _IF
RECEIVERSHIP HAS NOT ALREADY BEEN INSTITUTED UNDER MEDICAID

OR MEDICARE, UPON notice to the facility, the department may

file a complaint in district court for receivership under
any of the following conditions in additicn to applicable
conditions listed in 27-20-102:

{a) a facility is operating without a 1license and

residents are in danger of serious physical or mental harm;

-7- HB 610

10
11
12
13
14
15
16
17
18
19
20
21
22
22
24
25

HB 0610/02

{b) a facility intending to close has not made
arrangements within 30 days before closure for the orderly
transfer of residents;

{c)} a facility is abandoned by an owner:

(dy a 1life threatening situation exists for the
residents of the facility; or

ter--a--facitity-—-has-repeatediy-viotated-the-provisions
of-Pitie-507-chapter-57-part-i-or-2y-or-bothy-ér--the--ruies
impltementing-thass-provisionss

t23-~-3f--a--econdition—-specified-itn-subsection-ti}tcy-or
tittdi-exintar—a-resident-or-a-residentis-iegai-guardian--or
famity--member--may--initiate-receivership-proceedinga-after
Eirap-giving-reasonabie-notice-of--the--proceadinga—-ta--the
department-—and--giving——the--department--an--opportunity—-to
respond-to-the-cenditienss

¢33(2) In-the-event-of IF THE DEPARTMENT BELIEVES THERE

IS5 an emergencyy-within-the--dincretion--of--the——department

THAT PRESENTS OR MIGHT PRESENT AN IMMEDIATE AND SERIOUS

THREAT TO THE HEALTH OR SAFETY OF PATIENTS OR RESIDENTS OF A

FACILITY, a receiver may be appocinted BY THE COURT upon an
ex parte application by the department. If a receiver is
appointed upon an ex parte application, notice must be given
by the department to the facility within 24 hours of
issuance of the receivership order and a hearing must be

offered the facility by the court within 10 days of issuance

-g- HB 610
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of the order to determine whether the order will be
continued.

t43{3) The department shall maintain a list of persons
qualified to act as receivers.

t53(4) The selection, appointment, and removal of
receivers must be consistent with Title 27, chapter 20,
parts 2 and 3.

t6%{5) Whenever possible, receivers must be paid from
the income of the facility: however, receivers may be paid
from the patient protection account provided for in [section
7]. The court shall direct the amount of payments to be made
to the receiver, the payments to be made by the receiver,
and the order of payments made to the receiver or to other
entities. Payments owed to a facility that are made to the
receiver must be used to discharge any obligation oF the
entity making the payments owed to the facility.

¢#¥(6) The powers and duties of the receiver include:

(a) the duty to protect the health, welfare, and safety
of the residents;

{b) the power to hire, discipline, and fire staff;

(¢) the power to collect debts due to the Facility;

(d) the power to settle labor disputes;

(e) the power to petition the court to sget aside
unreasonable contracts or leases entered into by the

facility management:;

-9- HB 610
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(f) the power to make capital investments in the
facility with court approval; and

(g) all other powers granted recelvers by 27-20-302.

NEW SECTION, Section 6. Facility inspections. (1) In
addition to its annual licensure inspections, as provided by
50-5-204, the department may inspect any Eacility for
compliance with part 1 or 2 of this chapter or for
compliance with a rule, licenge provision, or order adopted
or issued pursuant to part 1 or 2,

{2) An authorized representative of the department may
inspect a facility and associated property without prior
notice to the owner or staff of the facility whernever the
department .considers it necessary. The authorized
repregsentative must be given access to all records and an
opportunity to copy the records.

MEW SECTION. Section 7. Patient protection account.
{1) There is a patient protection account in the state
special revenue fund. The money in the account is
statutorily appropriated to the department as provided in
17-7-502.

{2) There is deposited in the patient protection
account:

tay--penaities-coliected-pursuane-to-part-i-eor-2-of-this
chapter:

tb)(A) money received by the department in the form of

-10- HB 610
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gifts, grants, reimbursements, or appropriations from any
source that are intended to be used for the purposes of the
account; and

tey(B) interest earned on money in the account.

{3) The funds deposited in the patient protection
account may be used only:

{a} to administer parts--i--and--2--of--this--chapters
inciuding-department-expenses-associated-with-adatnistration

A FACILITY DURING RECEIVERSHIP;

(b} to pay for the cost of department-initiated
relocation of residents;

{c) to pay for receivers as provided under ([section
5(6)]<; AND

(D} TO REIMBURSE RESIDENTS OR__PATIENTS FOR PERSONAL

FUNDS IN OR ON THE FACILITY PREMISES OR IN A PACILITY

ACCOUNT THAT ARE LOST BY A RESIDENT OR PATIENT THROUGH THE

FAULT OF THE PFACILITY,

Section 8. Ssection 17-7-502, MCA, is amended to read:

"17-7-502. Statutory appropriations -- definition --
requisites for validity. (1) A statutory appropriation is an
appropriation made by permanent law that authorizes spending
by a state agency without the need for a biennial
legislative appropriation or budget amendment.

(2) Except as provided in subsection {4), to be

effective, a statutory appropriation must comply with both
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of the following pravisions:

{(a) The law containing the statutory authority must be
listed in subsection (3).

{b) The law or portion of the law making a statutory
appropriation must specifically state that a statutory
appropriation is made as provided in this section.

{3} The following laws are the only laws containing
statutory appropriations: 2-9-202; 2~17-105; 2-18-812;

10-3-203; 10-3-312; 10-3-314; 10-4-301; 13-37-304; 15-1-111;

15-23-706; 15-25-123; 15-31-702; 15-36-112; 15-37-117;

15-65-121; 15-70-101; 16-1-404; 16-1-410; 16-1-411;
17-3-212; 17-5-404; 17-5-424; 17-5-704; 17-5-B04; 17-6-409;
17-7-304; 19-5-404; 19-6-709; 19-8-504; 19-9-702; 19-9-1007;
19-10-205; 19-16-305; 19-10-566; 19-11-512; 15-11-513;
19-11-606; 19-12-301; 19-13-604; 19-15-101; 20-4-109;
20-6-406; 20-8-111; 20-9-361; 20-26-1503; 22-3-811;
23-5-1386; 23-5-306; 23-5-409; 23-5-610; 23-5-612; 23-5-631;
23-7-301; 23-7-402; 27-12-206; 37-43-204; 37-51-501;
39-71-2504; 44-12-206; 44-13-102; ([section 7}; 53-6-150;
53-24-206; 61-5-121; 67-3-205; 75-1-1101; 715-5-507;
75-5-1108; 75-11-313; 76-12-1213; 77-1-808; 80-2-103;
80-11-310; 82-11-136; 82-11-161; 85-1-220; 90-3-301;
90-4-215; 90-6-331; 90-7-220; and 90-9-306.

(4) There is a statutory appropriation to pay the

principal, interest, premiums, and costs of issuing, paying,

-12- HB 610
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and securing all bonds, notes, or other cbligations, as due,
that have been authorized and issued pursuant to the laws of
Montana. Agencies that have  entered into agreements
authorized by the laws of Montana to pay the state
treasurer, for deposit in accordance with 17-2-101 through
17-2-107, as determined by the state treasurer, an amount
sufficient to pay the principal and interest as due on the
bonds or notes have statutory appropriation authority for
the payments. (In subsection (3): pursuant to sec. 7, Ch.
567, L. 1991, the inclusion of 19-6-709 terminates upon
death of last recipient eligible for supplemental benefit;
and pursuant to sec. 18, Ch. 748, L. 1991, the inclusion of

22-3-811 terminates June 30, 1993,)"

Section 9. Section 50-5-103, MCA, is amended to read:

“50-5-103. Rules and standards -- accreditation by
joint commission. {1) The department shall promulgate and
adopt rules and minimum standards for implementation of
parts 1 through-4 and 2.

{2) Any facility covered by this chapter shall comply
with the state and federal requirements relating to
construction, equipment, and fire and life safety.

(1) The department shall extend a reascnable time for
compliance with rules for parte 1 through-4-after and 2 upon
adopt ion.

(4} Any hospital that furnishes written evidence,
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including the recosmendation for future compliance
statements to the department of its accreditation granted by
the joint commission on accreditation of hespitais health

care _organizations, inm eligible for licensure in the state

for the accreditation period and may not be subjected to an
inspection by the departmenty-except-that-the for purposes

of the licensing process. The department may, in addition to

ita inspection authority in [section 6], inspect any

licensed health care facility to answer specific complaints
made in writing by any person against the facility when sueh
the complaints pertain to licensing requirements. Inspection
by the department upon such a specific complaint made in

writing pertaining ko licensing requirements shaii-be is

limited to the specific area or condition of the health care
facility to which the complaint pertains.

{5) The department may consider as eligible Eor
licensure during the accreditation period any health care
facility, other than a hospital, that furnishes written
evidence, including the recommendation for future compliance
statements, of its accreditation by the joint commission on
accreditation of health care organizations. The department
may inspect a health care facility considered eligible for
licensure under this section to ensure compliance with state

licensure gstandards."

Section 10. section 50-5-108, MCA, is amended to read:

-14- HB 610
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*50-5-108. Injunction. {1) The departmenty-on-advice-of
the-attorney-generai; may bring an action for injunetion or

other process against any person to reseratn-er-prevent-the

estabtishment;--conductr——managementy--or--operation-—-of---a

facitity--which--is-in-violation-of-any-provisien-of-parta-i
or-4-cf-this-chapter:

(@) restrain a facility from enqgaging in a prohibited

activity that is endangering the health, safety, or welfare

of any individual under the care of the facility;

{b) enjoin a violation of part 1! or 2 of this chapter,

ar a violation of a rule, license provision, or order

adopted or issued pursuant to part 1 or 2; or

{c} regquire compliance with part 1 or 2 of this chapter

or compliance with a rule, license provision, or order

adopted or issued pursuant to part 1 or 2.

{2) A court may award the department PREVAILING PARTY

costs, reasonable attorney fees, and expenses incurred in

investigating, abating, or enjoining a violation of or

enforcing part 1 or 2 of this chapter or a rule, license

provision, or order adopted or issued pursuant to part 1 or

2.

(3) Costs, attorney fees, and expenses awarded to the

department pursuant to this section must be deposited in the

_ patient--protection-—-acceunt--provided--for--in--fasection—2}

GENERAL FUND."
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Section 11. Section 50-5-201, MCA, is amended to read:

*50-5-201. License requirements. (1)} A facility or
licensee whe-contempiates considering construction of or
alteration or addition to a health care facility shall
submit plans and specifications to the department for
preliminary inspection and approval prior to commencing
construction.

(2) No A person may not NOT operate a health care
facility unless the facility is licensed by the department.
Licenses may be lissued for a period of 1 to 3 years in
duration. A license is valid only for the person and
premises for which it was issued. A license may not be sold,
assigned, or transferred.

{3) Upon discontinuance o¢f the operation or upon
transfer of ownership of a facility, the license must be
returned to the department.

(4) Licenses sha}i must be displayed in a conspicuous
place near the admitting office of the facility.”

Saction 12. section 50-5-207, MCA, is amended to read:

"50-5-207. Denial, suapension, or revocétion of health
care facility license -- provisional license. (1) The
department may deny, suspend, or revoke a health care
facility license if any of the following circumstances
exist:

(a) The facility fails to meet the minimum standards

~16-~ HB 610
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pertaining to it prescribed under 50-5-103.

(b} The staff is insufficient in number or unqualified
by laeck of training or experience.

{c}) The applicant or any person managing it has been
convicted of a felony and denial of a license on that basis
is consgistent with 37-1-203 or the applicant otherwise shows
evidence of character traitg inimical to the health and
safety of patients or residents.

{d) The applicant does not have the financial ability
to operate the facility in accordance with law or rules or
standards adopted by the department.

(e) There is cruelty or indifference affecting the
welfare of the patients or residents,

{E£) There is misappropriation of the property or funds
of a patient or resident.

{g} There is conversion of the property of a patient or

reaident without his the patient’'s OR RESIDENT'S consent.

(h} Any provision of parts 1 through 3 is violated.
(2) The department may reduce a license to provisional
status if as a result of an inspection it is determined

minimum-standards-are-not-being-met that the facility has

failed to comply with a provision of part 1 or 2 of this

chapter or has failed to comply with a rule, license

provision, or order adopted or issued pursuant to part 1 or

2.
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(3) The denial, suspension, or revocation of a health
care facility 1license is not subject to the certificate of
need requirements of part 3.

(4) The department may provide in its revocation order

that the revocation will be in effect for up to 2 years. If

this provision is appealed, it must be affirmed or reversed

by the board OR COURT."

NEW SECTION., Section 13. repealer. Sections 50-5-109,
50-5-221, S0-5-229, 50-5-230, and 50-5-231, MCA, are
repealed.

NEW SECTION. Section 14. codification instruction. (1)
[Sections 1 through 6] are intended to be codified as an
integral part of Title 50, chapter 5, part 1, and the
provisions of Title 50, chapter 5, part 1, apply to
[sections 1 through 6).

{2) [(Section 7] is intended to be codified as an
integral part of Title 50, chapter 5, part 2, and the
provisions of Title 50, chapter 5, part 2, apply to [section
71.

-End-
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HOUSE BILL NO. 610
INTRODUCED BY WHALEN
A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE

ENFORCEMENT AUTHORITY OF THE DEPARTMENT OF HEALTH AND
ENVIRONMENTAL SCIENCES REGARDING REALTH CARE FACILITIES;
ABUTHORIZING THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL
SCIENCES TO IMPOSE AND COLLECT CIVIL ANB--ABMEINISTRAPIVE
FPENALTIES FOR STATUTORY AND REGULATORY VIOLATIONS; GRANTING
THE DEPARTMENT ADMINISTRATIVE ORDER AUTHORITY; PROVIDING FOR
RECEIVERSHIP; CLARIFYING CRIMINAL PENALTY PROVISIONS;
CREATING A PATIENT PROTECTION ACCOUNT; PROVIDING FOR A
STATUTORY APPROPRIATION; AMENDING SECTIONS 17-7-502,
50-5-103, 50-5-108, 50-5-201, AND 50-5-207, MCh; AND
REPEALING SECTIONS 50-5-109, 50-5-221, 50-5-229, 50-5-230,

ARD 50-5-231, MCA.*

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Prohibited activities. It is
unlawful to:

{1} operate a facility without a license;

{2) prevent, interfere with, or impede department
investigation, department enforcement, department
examination of relevant books and records, or activities of

the department concerning the preservation of evidence; or
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(3) viclate any provision of part 1 or 2 of this
chapter or violate a rule, 1license provision, or order
adopted or issued pursuant to part 1 or 2.

NEW SECTION. $Section 2. civil penalties. (1) A person

who commits an act prohibited by {[section 1] PHAP-PHREAPENS
PHE-HEALPH-OR-SAPRPY -GF-GNE-OR-MORB-¥NDIVIBUADBS-BENPRUSPEB-FO

FHE-EARB-OP—PHB-PHRSON is subject to a civil penalty not to

exceed $1,000 for each DAY THAT A FACILITY IS IN violation

OF A PROVISION OF PART 1 OR 2 OF THIS CHAPTER OR OF A RULE,

LICENSE PROVISION, OR ORDER ADOPTED OR ISSUED PURSUANT TO

PART 1 OR 2. Bach--day--of--each--violatien-—constitutes——a
separate-—offenses The department or, upon request of the
department, the county attorney of the county in which the
health care facility in question is located may petition the
court to impose the civil penalty. Venue for an action to
collect a civil penalty pursuant to this section is in the
county in which the facility is located or in the first

judicial district.

{2) IN DETERMINING THE AMOUNT OF PENALTY TO BE ASSESSED

FOR AN ALLEGED VIOLATION UNDER THIS SECTION, THE COURT SHALL
CONSIDER:

(A) THE GRAVITY OF THE VIOLATION IN TERMS OF THE DEGREE

OF PHYSICAL OR MENTAL HARM TO A RESIDENT OR PATIENT; THE

DEGREE OF HARM TO THE HEALTH, SAFETY, RIGHTS, SECURITY, OR

WELFARE OF A RESTDENT OR PATIENT; AND THE DEGREE OF

-2- HB 610
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DEVIATICN COMMITTED BY THE FACILITY FROM A REQUIREMENT

IMPOSED BY PART 1 OR 2 OF THIS CHAPTER OR BY A RULE, LICENSE

PROVISION, OR ORDER ADOPTED OR ISSUED PURSUANT TO PART 1 OR

2;

{B) OTHER MATTERS AS JUSTICE MAY REQUIRE,

t24{3) A penalty collected under this section must be
deposited in the patient-protaction-account-provided-for-in

fmection-71 GHNESRAH-PUND PATIENT PROTECTION ACCOUNT PROVIDED

FOR IN {SECTION 7].

+33{4) In addition to or exclusive of the remedy
provided in subsection (1), the department may pursue
remedies available for a viclaticn as provided for in

50-5-108 or any other remedies available to it.
NEW SECTION. Section 3. criminal penalties. (1) a

person is guilty of an A CRIMINAL offense under this section

if the person knowingly CONCEALS MATERIAL INFORMATION ABOUT

THE OPERATION OF THE FACILITY OR DOES ANY OF THE FOLLOWING

AND BY DOING S0 THREATENS THE HEALTH OR SAFETY OF ONE_OR

MORE INDIVIDUALS ENTRUSTED TO THE CARE QF THE PERSON:

(a) commits an act prohibited by [section 11;

(b) omits material information or makes a false
statement or representation in an application, recerd,
report, or other document filed, maintained, cor used Eor
compliance with the provisions of part 1 or 2 of this

chapter or with rules, license provisions, or orders adopted

-3- HB 610
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or issued pursuant to part 1 or 2; or

(¢) destroys, alters, conceals, or [fails to file or
maintain any record, information, or application required to
be maintained or [Filed in compliance with a provisicn of
part 1 or 2 of this chapter or in compliance with a rule,
license provision, or order adopted or issued pursuant to
part 1 or 2.

(2) A person guilty--of-—-an——offense CONVICTED under
subsection (1) is subject to a fine of not more than $1,000
for the first offense and not more than $2,000 for each

subsequent offense FOR EACH DAY THAT A PACILITY IS 1IN

VIOLATION OF A PROVISION OF PART 1 OR 2 OF THIS CHAPTER _OR

OF A RULE, LICENSE PROVISION, OR ORDER ADOPTED OR ISSUED

PURSUANT TO PART 1 OR 2. Bach--day--of--each--viotation

eonatitutes-a-separate-viotations

(3) IN DETERMINING THE AMOUNT OF PENALTY TO BE ASSESSED

FOR AN ALLEGED VIOLATION UNDER THIS SECTION, THE COURT SHALL

CONSIDER:

{A) THE GRAVITY OF THE VIOLATION IN TERMS OF THE DEGREE

OF PHYSICAL OR MENTALL HARM TO A RESIDENT OR PATIENT; THE

DEGREE OF HARM TO THE HEALTH, SAFETY, RIGHTS, SECURITY, OR

WELFARE OF A RESIDENT OR PATIENT; AND THE DEGREE OF

DEVIATION COMMITTED BY THE FACILITY FROM A REQUIREMENT

IMPOSED BY PART 1 OR 2 OF THIS CHAPTER OR BY A RULE, LICENSE

PROVISION, OR ORDER ADOPTED OR ISSUED PURSUANT TO PART 1 OR

-4- HB 610
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(B) OTHER MATTERS AE JUSTICE MAY REQUIRE.

t3y(4) HAecetion PROSECUTION under this section does not
bar enforcement under any other section of this chapter or
pursuit of any other appropriate remedy by the department.

t41{5) Venue for an--aetien-—-to--eeitect——a--penaity
PROSECUTION pursuant to this section is in the <county in
which the facility is located or in the first judicial
district.

15)--A-penatey-cotiected-—-ender——-this--section--must--be
deposited--in-the-patient-protection-account-provided-for-in
taeetion-33~

{6) A PENALTY COLLECTED UNDER THIS SECTION MUST BE

DEPOSITED 1IN THE PATIENT PROQTECTION ACCOUNT PROVIDED FOR IN

[SECTION 7].

NEW SECTION. Section 4. Administrative enforcement --
notice -~ order for corrective aétion ---administrative
penatty. (1) If the department believes that a violation of
a provisicn of part 1 or 2 of this chapter or of a rule
adopted or a condition or limitation imposed by a license
issued pursuyant to part 1 or 2 has occurred, it may serve
written notice on the alleged violator or the violator's
agent pergonally or by certified mail. The notice must
specify the provision of part 1 or 2 of this chapter or the

rule or license condition or limitation alleged to have been

-5 HB 610
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vioilated and the facts alleged to constitute the violation.

THE NOTICE MUST INFORM THE ALLEGED VIOQLATOR OF THE RIGHT TO

A HEARING AND THAT THE CONTESTED CASE PROVISIONS OF THE

MONTANA ADMINISTRATIVE PROCEDURE ACT, TITLE 2, CHAPTER 4,

PART 6, APPLY TO THE HEARING. The notice may include an

order to take necessary corrective action, including ceasing
new admissions, relocating residents, or ceasing the
viclation within a reascnable period of time stated in the
ordery-or-an-order-to--pay-—-an—-—-admintstrative——-penatty;—-or
both. The order becomes final unless, within 30 days after
the notice is received, the person named requests in writing
a hearing before the board. On receipt ¢f the request, the
board shall schedule a hearing. Until issuance of a contrary
decision by the board, a department order concerning
corrective action remains effective and enforceable,

(2) If, after a hearing held under subsection (1), the
board finds that a violation has occurred, it shall issue an
appropriate order for the prevention, abatement, or control
of the violatiocn involved or the taking of other corrective
action or--an-erder-for-the-assessment-of-an—administrative
penatetyr-or-beth. As appropriate, an order issued as part of
a notice or after a hearing may prescribe the date by which
the violation must ceases; AND THE time limits for particular
action in preventing, abating, or controlling the violations

er-~the—-date--by--which--the-administrative—penatty-mast-be

-6- HB 610
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paid. If, after a hearing on an order contained in a notice,
the board finds that a violation has not coccurred or is not
occurring, it shall declare the department order void.
t3)--An-order-issced-pursuant-to-this-section-may-impose
an--adminiatrative--penatty-ot-not-more-than-5i;086-for-each
viotations-Each-day-of-each-viotation-conatitutes-a-separate
offenses
t43——in-determining-the-amount-of-penatty-ta-be-assessed
for-an-atieged-viotation-under-thin-seetions-the-—-department
or-the-beoardr-as-appropriatey;-shali-considers
tay--che-gravity-of-the-victation-in-terma-of-the—-degree
ef--physicai—--ar-——-mentat--harm-to-a-renident-or-patientr-the
degree-cf-harm-to-the-healthr;-safetyr-rightsy——securitys--or
wetfare-—of--a—-resident-—or--patient;--and--the--degree—-of
deviation-—-committed--by-—-the——facitity--from--a-reguirement
impased-by-part-i-er-2-of-this-ehapter-or-by-a-rutey-ticense
provisiony-or-order—adopted-or-issued-pursuant-to-part-t—-ar
27
tby--whether-—the--amount--of--the--penatty—-serves-as-a
deterrent-reistive-to-the-atieged-viotatoris-ability—-te-pays
tey-~the-economic-benefit—or-savings;——tf——any;-—-to——the
atieged-violtator-as-a-resuit-of-nonecempiiancer—and
td)——other-matters-as-justice-may-requires
+5%4(3) The contested case provisions of the Montana

Administrative Procedure Act, Title 2, chapter 4, part &,

-7- HB 610
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apply to a hearing conducted pursuant to this section.

t6%(4) Instead of or in addition to issuing the order
provided for in subsection (1), the department may:

fa) require that the alleged vioclators appear before
the board for a hearing at a time and place specified in the
notice and answer the charges: or

(b} initiate action under any other applicable
provisions of part 1 or 2 ¢of this chapter.

t%3{5) ¢Fhis-chapter-dees--not--prevent--the--department
from—-making-—efforts-te-sbtain-voiuntary-compiiance-through
warningr-econferencey-or-any-ethes-appropriate-meansr BEFORE

ACTING UNDER THIS SECTION, THE DEPARTMENT SHALL ATTEMPT TO

OBTAIN VOLUNTARY COMPLIANCE THROUGH A WARNING, CONFERENCE,

OR ANY OTHER APPROPRIATE ANB-REASONABLE-MEPHEB MEANS.

+8¥(6) In connection with a hearing held pursuant to
this section, the board may and on application by a party
shall compel the attendance of witnesses and the productiocn
of evidence on behalf of any party.

t94--An-administrative--penatty——colliected--purasnant--to
this--section--must——-be--deposited-in-the-patient-pretection
aceount-provided-for-in—fsection-#i-

NEW SECTION, Section 5. Receiverships. (1) “Opdn _IF
RECEIVERSHIP HAS NOT ALREADY BEEN INSTITUTED UNDER MEDICAID

OR MEDICARE, UPON notice to the facility, the department may

file a complaint in district court for receivership under

~-8- HB 610
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any of the following conditions in addition to applicable
conditions listed in 27-20-102:

(a) a facility 4is operating without a license and
residents are in danger of serious physical or mental harm;

(by a facility intending to close has not made
arrangements within 30 days before closure for the orderly
transfer of residents;

(¢) a facility is abandoned by an owner;

{d) a life threatening situation exists for the
residents of the facility; or

te}--a-faciiity-has-repeatediy-violated--the--provisiens
of--Fitie--507-chapter-Sy-part-i-or-27-or-bothy-or-the-rules
tmpiementing-these-provisions:

t2y--if-a-condition-specified-in—subsection——{i}fey--or
tiytdy—exists;-a-resident-er-a-residentis-iegat-guardtan-or
famity-member-may-initiate-~receivership--proceedings--after
firat--giving--reasonabie--notice--of-the-proceedings-to-the
department-and--giving—-the--department--an--epportunity-—te
reapond-to-the-ecenditionss

+33(2) #n-the-event—of IF THE DEPARTMENT BELIEVES THERE

IS an emergencyr--within--the-discretion-of-the-department

THAT PRESENTS OR MIGHT PRESENT AN IMMEDIATE AND SERIOQUS

THREAT TQ THE HEALTH OR SAFETY OF PATIENTS OR RESIDENTS OF A

FACILITY, a receiver may be appointed BY THE COURT upon an

ex parte application by the department. IE a receiver is

-9- HB 610
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appointed upon an ex parte application, notice must be given
by the department toc the £facility within 24 hours of
issuance of the receivership order and a hearing must be
offered the facility by the court within 10 days of issuance
of the order toc determine whether the order will be
continued.

t4¥{3) The department shall maintain a list of persons
qualified to act as receivers,

t5¥(4) The selection, appointment, and removal of
receivers must be consistent with Title 27, chapter 20,
parts 2 and 3.

t63{S5S) Whenever possible, receivers must be paid from
the income of the facility; however, receivers may be paid
from the patient protection account provided for in [section
7]. The court shall direct the amount of payments to be made
to the receiver, the payments to be made by the receiver,
and the order of payments made to the receiver or to other
entities. Payments owed to a facility that are made to the
receiver must be used to discharge any obligation of the
entity making the payments owed to the facility.

t?¥(6) The powers and duties of the receiver include:

(a) the duty to protect the health, welfare, and safety
of the residents;

(b) the power to hire, discipline, and fire staff;

(¢) the power to collect debts due to the facility;

-10~ HB 610
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(d) the power to settle labor disputes:;

(e) the power to petition the court to set aside
unreasonable contracts or leases entered into by Lhe
facility management;

(E) the power to make capital investments in the
facility with court approval; and

(g) all other powers granted receivers by 27-20-302,

NEW SECTION. Section 6. Pacility inspections. (1} 1In
addition to its annual licensure inspections, as provided by
50-5-204, the department may inspect any facility for
compliance with part 1 or 2 of this chapter or for
compliance with a rule, license provision, or order adopted
or issued pursuwant to part 1 or 2,

{2) An authorigzed representative of the department may
ingpect a facility and associated property without prior
notice to the owner or staff of the facility whenever the
department considers it necessary. The authorized
representative must be given access to all records and an
opportunity to copy the records.

NEW SECTION. Seaction 7. Patient protection account.
{1) There is a patient protection account in the state
special revenue fund, The money in the account is
statutorily appropriated to the department as provided in
17-7-502,

(2) There is deposited in the patient protection

-1i- HB 610
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account
tajy--penaities-coiitected-pursvant—topart-i-or-2-of-thia
chapters;

(A) PENALTIES COLLECTED PURSUART TO PART 1 OR 2 OF THIS

CHAPTER;

tb¥tA}(B) money received by the department in the form
of gifts, grants, reimbursements, or appropriations from any
source that are intended to be used for the purposes of the
account; and

tcy£B¥(C) interest earned on money in the account.

{3) The funds deposited in the patient protection
account may be used only:

tay——to—administer--parts--i--and--2--of--this--chaptery
tncivding-department—expenses-associated-with-administration

A-PAEILIPY¥~-BURING-RECEIVERSHIP:

{A) TO PAY FOR THE COSTS OF A RECEIVERSHIP; AND

(b) to pay for the cost of department-initiated
reiocation of residentsy;.

tey--to-pay-fer-receivers——as--provided--under--{section
5¢6yt+;-AND

{8} —-*6--REIMBERSE——RESIDENTS-—OR-—PAPIENPS—FOR-PERSONAL

PUNBS-IN-OR-ON--PHE--PACILIP¥-~PRAMISES-——OR-—IN--A--FACEiL¥FY¥

ACCOUNT--FHAT--ARB-HOST-BY -A-RESIDENT-OR-PATIENT?-FHREUEH-PHEB

PAULP-OF-FHE-FPACIBIFE

Section 8. section 17-7-502, MCA, is amended to read:

-12- HB 610
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"17-7-502. Statutory appropriations -— definition --
requisites for validity. (1)} A statutory appropriation is an
appropriation made by permanent law that authorizes spending
by a state agency without the need for a biennial
legislative appropriation or budget amendment.

{2) Excepr as provided 1in subsection (4), to be
effective, a statutory appropriation must comply with both
of the following provisions:

(a) The law containing the statutory authority must be
listed in subsection (3).

{b) The 1law or portion of the law making a statutory
appropriation must specifically state that a statutory
appropriation is made as provided in this section.

{3) The following laws are the only laws containing
statutory appropriations: 2-9-202; 2-17-105; 2-18-B12;
10-3-203; 10-3-312; 10-3-314; 10-4-301; 13-37-304; 15-1-111;
15-23-706; 15-25-123; 15-31-702; 15-36-112; 15-37-117;
15-65-121; 15-70-101; 16-1-404; 16-1-410; 16-1-411;
17-3-212; 17-5-404; 17-5-424; 17-5-704; 17-5-804; 17-6-409;
17-7-304; 19-5-404; 19-6-709; 19-8B-504; 15-5-702; 19-9-1007;
19-10-205; 19-10-30%; 19-10-506; 19-11-512; 19-11-513;
19-11-606; 19-12-301; 19-13-604; 19-15-101; 20-4-109;
20-6-406; 20-8-111; 20-9-361; 20-26-1503; 22-3-811;
23-5-136; 23-5-306; 23-5-409; 23-5-610; 23-5-612; 23-5-631;

23-7-301; 23-7-402; 27-12-206; 37-43-204; 37-51-501;

~-13- HR 610
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39-71-2504; 44-12-206; 44-13-102; [section 7]:; 53-6-150;
$3-24-206; 61-5-121; 67-3-205; 75-1-1101; 75-5-507;
75=-5-1108; 75-11-313; 76-12-123; 77-1-808; 80-2-103;
B0~-11-310; 82-11-136; B2-11-161; 85-1-220; 90-3-301;
90-4-215; 90-6-331; 90-7-220; and 90-9-306.

(4) There is a statutcory appropriation to pay the
principal, interest, premiums, and costs of issuing, paying,
and securing all bonds, notes, or other obligations, as due,
that have been authorized and issued pursuant to the laws of
Montana. Agencies that have entered into agreenents
authorized by the laws of Montana to pay the state
treasurer, for deposit in accordance with 17-2-101 through
17-2-107, as determined by the state treasurer, an amount
sufficient to pay the principal and interest as due on the
bonds or notes have statutory appropriation authority for
the payments. {In subsection (3): pursuant to sec. 7, Ch.
567, L. 1991, the inclusion of 19-6-709 terminates upon
death of last recipient eligible for supplemental benefit;
and pursuant to sec. 18, Ch. 748, L. 1991, the inclusion of

22-3-811 terminates June 30, 1993.)"
Section 9. section 50-5-103, MCA, is amended to read:
"50-5-103. Rules and standards -— accreditation by
joint commission. (1) The department shall promulgate “and

adopt rules and minimum standards for implementation of

parts 1 threugh-4 and 2.

-14-~ HB 610
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(2) Any facility covered by this chapter shall comply
with the state and federal requirements relating to
construction, equipment, and fire and life safety.

(3) The department shall extend a reasonable time for
compliance with rules for parts 1 through-4-afeer and 2 upon
adoption.

(4) Any hospital that Ffurnishes written evidence,
including the recommendation for future compliance
statements to the department of its accreditation granted by
the joint commission on accreditation of hespitats health

care organizations, is eligible for licensure in the state

for the accreditation pericd and may not be subjected to an
inspection by the departmentry-execept-that-the for purposes

of the licensing process. The department may, in addition to

its inspection authority in ({[section 6], inspect any

licensed health care facility to answer specific complaints
made in writing by any person against the facility when such
the complaints pertain to licensing requirements. Inspection
by the department upon sueh a  specific complaint made in

writing pertaining to licensing regquirements shaii-be is

limited to the specific area or condition of the health care
facility to which the complaint pertains.

{5) The department may consider as eligible for
licensure during the accreditation period any health care

facility, other than a hospital, that furnishes written
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evidence, including the recommendation for future compliance
statements, of its accreditation by the joint commission on
accreditation of health care corganizations. The department
may inspect a health care facility considered eligible for
licensure under this section to ensure compliance with state

licensure standards.”

Section 10. Section 50-5-108, MCA, is amended to read:

®*50-5-108. Injunction. ti} The departmenty-on-advice-of
the-attorney-generaity may bring an action for injunction or
other process against any person to restrain-or-prevent—the
estabiishmenty--conducty——-managementrs--or--operation——of-——a
facitity—-which——-is-in-vietation-cf-any-provision-ocf-parts-3
or—-4-of-this—chapter:

tay{l) restrain a facility from engaging in a

prohibited activity that is endangering the health, safety,

or welfare of any individual under the care of the facility;

+b¥(2) enjoin a viclation of part 1 or 2 of this

chapter, or a violation of a rule, license provision, or

order adopted or jissued pursuant to part 1 or 2; or

te¥(3) require compliance with part 1 or 2 of this

chapter or compliance with a rule, license provision, or

order adopted or issued pursuant to part 1 or 2.

t2}-——A-court-may-award-the department PREVAILING-——PARTY

coastsy-—rensonabie-—attorney—--feesy-and-expenses-incurred—-in

investigatingy—abatingr——-er——enjoining--a--vislatien--of-—or
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enforeing—-parkt--1--or—-2-of-this-chapter-or-a-rute;-ticense

provistony-or-order-adeopted-or-issned-pursuane—to-part-i--or

2z

{3 --€Costasy-—attorney--fees;-and-expenses-—avarded-to-the

depasement-pursuant-to-this—section-muse-be-deposited-in-the

patient-protection--account--provided-—for--in—-fsection--33

GENERAL-FUNB<-"

Section 11. section 50-5-201, MCA, is amended to read:

*50-5-201. License regquirements. (1) A facility or
licensee who--contempiates considering construction of or
alteration or addition to a health care facility shall
submit plans and specifications to the department for
preliminary inspection and approval prior to commencing
construction.

(2) Ne A person may net HNOT operate a health care
facility wunless the facility is licensed by the department.
Licengses may be issued for a period of 1 to 3 years in
duration. A license is wvalid only for the person and
premises for which it was issued. A license may not be sold,
agssigned, or transferred.

{3) Upon discontinuance of the operation or upon
transfer of ownership of a facility, the license must be
returned to the department.

(4) Licenses shall muat be displayed in a conspicuous

place near the admitting office of the facility."
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Section 12. section 50-5-207, MCA, is amended to read:

"50-5-207. Denial, suspension, or revocation of health
care facility 1license -- provisional 1license. (1) The
department may deny, suspend, or revoke a health care
facility license if any of the following circumstances
exist:

(a) The facility fails to meet the minimum standards
pertaining to it prescribed under 50-5-103.

. {(b) The Vstaff is insufficient in number or unqualified
by lack of training or experience.

{c) The applicant or any person managing it has been
convicted of a felony and denial of a license on that basis
is consistent with 37-1-203 or the applicant otherwise shows
evidence of character traits inimical te the health and
safety of patients or residents.

(d} The applicant does not have the financial ability
to operate the facility in accordance with law or rules or
standards adopted by the department.

(e) There is cruelty or indifference affecting the
welfare of the patients or residents.

(E£) There is misappropriation of the property or funds
of a patient or resident,

{g) There is conversion of the property of a patient or

resident without his the patient's OR RESIDENT'S consent.

{h) Any provision of parts 1 through 3 is violated.
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(2) The department may reduce a license to provisional
status if as a result of an inspection it is determined

mintmum——atandards--are--not-being-met that the facility has

failed to comply with a provision of part 1 "or 32 af this

chapter or has failed to comply with a rule, license

provision, or_order adopted or issued pursuant to part 1 or

2.

(3) The denial, suspension, or revocation of a health
care facility license is not subject to the certificate of
need requirements of part 3.

(4) The department may provide in its revocation order

that the revocation will be in effect for up to 2 vears. If

this provision is appealed, it must be affirmed or reversed

by the bcard OR COURT."

NEW SECTION. Section 13. Repealer. Sections 50-5-109,
50-5-221, 50-5-229, 50-5-230, and 50-5-231, MCA, are
repealed.

NEW SECTION. Section 14. codification instruction. (1)
{Sections 1 through 6] are intended to be codified as an
integral part of Title 50, chapter 5, part 1, and the
provisions of Title 50, chapter 5, part 1, apply to
{sections 1 through 6].

{2) ([Section 7] is intended to be codified as an
integral part of Title 50, chapter 5, part 2, and the

provisions of Title 50, chapter 5, part 2, apply to [section
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