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HOUSE BILL NO. 610 

INTRODUCED BY WHALEN 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON JUDICIARY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 80; NOES, 19. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON PUBLIC HEALTH, WELFARE, & SAFETY. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

ON MOTION, CONSIDERATION PASSED 
FOR THE DAY. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 36; NOES, 11. 

RETURNED TO HOUSE WITH AMENDMENTS. 

IN THE HOUSE 

SECOND READING, AMENDMENTS 
CONCURRED IN. 



APRIL 2, 1993 THIRD READING, AMENDMENTS 
CONCURRED IN. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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Woo.ie. BILL NO • .kJ.p__ 
INTRODUCED BY ...clklv<..Jbll,.l,Ca.-f-le~•t..11..-------------

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR TBE 

ENFORCEMENT AUTHORITY OF THE DEPARTMENT OF HEALTH AND 

ENVIRONMENTAL SCIENCES REGARDING HEALTH CARE FACILITIES; 

AUTHORIZING THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL 

SCIENCES TO IMPOSE AND COLLECT CIVIL AND ADMINISTRATIVE 

PENALTIES FOR STATUTORY AND REGULATORY VIOLATIONS; GRANTING 

THE DEPARTMENT ADMINISTRATIVE ORDER AUTHORITY; PROVIDING FOR 

RECEIVERSHIP; CLARIFYING CRIMINAL PENALTY PROVISIONS; 

CREATING A PATIENT PROTECTION ACCOUNT; PROVIDING FOR A 

STA'l'tl'rORY APPROPRIATION; AMENDING SECTIONS 17-7-502, 

50-5-103, 50-5-108, 50-5-201, AND 50-5-207, MCA; AND 

REPEALING SECTIONS 50-5-109, 50-5-221, 50-5-229, 50-5-230, 

AND 50-5-231, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Prohibited activities. It is 

unlawful to: 

(1) operate a facility without a license; 

( 2) prevent, 

investigation, 

interfere with, or impede department 

department enforcement, department 

examination of relevant books and records, or activities of 

the department concerning the preservation of evidence; or 

~·---
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(3) violate any provision of part l or 2 of this 

chapter or violate a rule, license provisionr or order 

adopted or issued pursuant to part l or 2. 

NEW SECTION. Section 2. Civil penalties. (l) A person 

who c01Sita an act prohibited by [section l) is subject to a 

civil penalty not to exceed $1,000 for each violation. Each 

day of each violation constitutes a separate offense. The 

department or, upon request of the department, the county 

attorney of the county in which the health care facility in 

question is located may petition the court to impose the 

civil penalty. Venue for an action to collect a civil 

penalty pursuant to this section is in the county in which 

the facility is located or in the first judicial district. 

(2) A penalty collected under this section must be 

deposited in the patient protection account provided for in 

[ section 7 J • 

(3) In addition to or exclusive of the remedy provided 

in subsection (1), the department may pursue remedies 

available for a violation as provided for in 50-5-108 or any 

other remedies available to it. 

NEW SECTION. Section 3. Cri■inal penalties. (l) A 

person is guilty of an offense under this section if the 

person knowingly: 

(a) commits an act prohibited by [section l]: 

(b) omits material information or makes a false 

-2- H-8 ,10 
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statement or representation in an application, record, 

report, or other document filed, maintained, or used for 

compliance with the provisions of part l or 2 of this 

chapter or with rules, license provisions, or orders adopted 

or issued pursuant to part 1 or 2; or 

(C) destroys, alters, conceals, or fails to file or 

maintain any record, information, or application required to 

be maintained or filed in compliance with a provision of 

part l or 2 of this chapter or in compliance with a rule, 

license provision, or order adopted or issued pursuant to 

part l or 2. 

(2) A person guilty of an offense under subsection (1) 

is subject to a fine of not more than $1,000 for the first 

offense and not more than $2,000 for each subsequent 

offense. Each day of each violation constitutes a separate 

violation. 

(3) Action under this section does not bar enforceaient 

under any other section of thia chapter or pursuit of any 

other appropriate reaedy by the department. 

(4) Venue for an action to collect a penalty pursuant 

to this section is in the county in which the facility is 

located or in the first judicial district. 

(5) A penalty collected under this section ■ust be 

deposited in the patient protection account provided for in 

[section 7). 
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NEW SECTION. Section 4. Ad■inistrative anforceaent --

notice -- order for corrective action adainiatrative 

penalty, (1) If the department believes that a violation of 

a provision of part l or 2 of this chapter or of a rule 

adopted or a condition or limitation imposed by a license 

issued pursuant to part 1 or 2 has occurred, it may serve 

written notice on the alleged violator or the violator 1 s 

agent personally or by certified mail. The notice must 

specify the provision of part l or 2 of this chapter or the 

rule or license condition or limitation alleged to have been 

violated and the facts alleged to constitute the violation. 

The notice may include an order to take necessary corrective 

action, including ceasing new admissions, relocating 

residents, or ceasing the violation within a reasonable 

period of ti■e stated in the order, or an order to pay an 

administrative penalty, or both. The order becomes final 

unless, within 30 days after the notice is received, the 

person named requests in writing a hearing before the board. 

On receipt of the request, the board shall schedule a 

hearing. Until issuance of a contrary decision by the board, 

a depart■ent order concerning corrective action remains 

effective and enforceable. 

(2) If, after a hearing held under subsection (1), the 

board finds that a violation has occurred, it shall issue an 

appropriate order for the prevention, abatement~ or control 

-4-
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of the violation involved or the taking of other corrective 

action or an order for the assessment of an adainistrative 

penalty, or both. As appropriate, an order issued as part of 

a notice or after a hearing may prescribe the date by which 

the violation must cease: time limits for particular action 

in preventing. abating, or controlling the violation; or the 

date by which the administrative penalty must be paid. If, 

after a hearing on an order contained in a notice, the board 

finds that a violation has not occurred or is not occurring, 

it shall declare the department order void. 

(3) An order issued pursuant to this section may impose 

an administrative penalty of not aore than $1,000 for each 

violation. Each day of each violation constitutes a separate 

offense. 

(4) In determining the amount of penalty to be assessed 

for an alleged violation under this section, the department 

or the board, as appropriate, shall consider: 

(a) the gravity of the violation in terms of the degree 

of physical or mental harm to a resident or patient; the 

degree of harm to the health, safety, rights, security, or 

welfare of a resident or patient; and the degree of 

deviation committed by the facility from a requirement 

imposed by part l or 2 of this chapter or by a rule, license 

provision, or order adopted or issued pursuant to part l or 

21 
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(b) whether the amount of the penalty serves as a 

deterrent relative to the alleged violator's ability to payi 

(c) the econoaic benefit or savings, if any, to the 

alleged violator as a result of noncompliance1 and 

(d) other matters as justice may require. 

(5) The contested case provisions of the Montana 

Administrative Procedure Act, Title 2, chapter 4. part 6, 

apply to a hearing conducted pursuant to this Section. 

(6) Instead of or in addition to issuing the order 

provided for in subsection (1), the department may: 

(a) require that the alleged violators appear before 

the board for a hearing at a tiae and place specified in the 

notice and answer the c~arges; or 

(b) initiate action under any other applicable 

provisions of part l or 2 of this chapter. 

(7) This chapter does not prevent the department frOlll 

making efforts to obtain voluntary compliance through 

warning, conference, or any other appropriate means. 

(8) In connection with a hearing held pursuant to this 

section, the board may and on application by a party shall 

compel the attendance of witnesses and the production of 

evidence on behalf of any party. 

(9) An administrative penalty collected pursuant to 

thia section must be deposited in the patient protection 

account provided for in (section 7). 
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NEW SECTION. Section 5. Receiverships. (1) Upon notice 

to the facility, the department may file a ca.plaint in 

district court for receivership under any of the following 

conditions in addition to applicable conditions listed in 

27-20-102: 

(a) a facility is operating without a license and 

residents are in danger of serious physical or 11ental har■ ; 

(bl a facility intending to close has not -de 

arrangeaents within 30 days before closure for the orderly 

transfer of residents; 

(c) a facility is abandoned by an owneri 

(d) a life threatening situation exists for the 

residents of the facilityi or 

(e) a facility has repeatedly violated the provisions 

of Title 50, chapter 5, part l or 2, or both, or the rules 

iapleaenting those provisions. 

(2) If a condition specified in subsection (l)(c) or 

(l)(d) exists, a resident or a resident's legal guardian or 

faaily aeaber aay initiate receivership proceedings after 

first giving reasonable notice of the proceedings to the 

departaent and giving the depart-nt an opportunity to 

respond to the conditions. 

(3) In the event of an eaergency, within the discretion 

of the departaent. 

parte application by 

a receiver IIWIY be appointed upon an ex 

the departaent. If a receiver ia 
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appointed upon an ex parte application, notice must be given 

by the department to the facility within 24 hours of 

issuance of the receivership order and a hearing must be 

offered the facility by the court within 10 days of issuance 

of the order to determine whether the order will be 

continued. 

(4) The department shall maintain a list of persons 

qualified to act•• receivers. 

(S) The selection, appointment, and removal of 

receivers must be consistent with Title 27, chapter 20, 

parts 2 and 3. 

(6) Whenever possible, receivers must be paid from the 

income of the facility; however, receivers may be paid from 

the patient protection account provided for in [section 7]. 

The court shall direct the amount of payments to be made to 

the receiver, the payments to be made by the receiver, and 

the order of payments made to the receiver or to other 

entities. Payments owed to a facility that are made to the 

receiver aust be used to discharge any obligation of the 

entity aaking the payaents owed to the facility. 

(7) The powers and duties of the receiver include: 

(a) the duty to protect the health, welfare, and safety 

of the residents; 

(b) 

(C) 

the power to hire, discipline, and fire staffi 

the power to collect debts due to the facilityi 
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(d) the power to settle labor disputes; 

(el the power to petition the court to set aside 

unreasonable contracts or leases entered into by the 

facility management; 

(fl the power to make capital 

facility with court approval; and 

investments in the 

(g) all other powers granted receivers by 27-20-302. 

NEW SECTION. Section 6. Pacility inspections. (1) In 

addition to ·its annual licensure inspections, as provided by 

50-5-204, the departaent may inspect any facility for 

compliance with part 1 or 2 of this chapter or for 

cOlllpliance with a rule, license provision, or order adopted 

or.issued pursuant to part 1 or 2. 

(2) An authorized representative of the department -Y 

inspect a facility and aaaociated property without prior 

notice to the owner or staff of the facility whenever the 

department considers it necessary. The authorized 

representative must be given access to all records and an 

opportunity to copy the records. 

NEW SECTION. Section 7. Patient protection account. 

(l) There ia a patient protection account in 

special revenue fund. The money in the 

statutorily appropriated to the department as 

17-7-502. 

(21 There is deposited in the patient 
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account: 

(a) penalties collected pursuant to pact l or 2 of this 

chapter; 

(bl money received by the department in the form of 

gifts, grants, reimbursements, or appropriations from any 

source that are intended to be used for the purposes of the 

account; and 

(c) interest earned on 1110ney in the account. 

(3) The funds deposited in the patient protection 

account may be used only: 

(al to administer parts l and 2 of this chapter, 

including department elltpenses associated with 

administration; 

(b) to pay for the cost of department-initiated 

relocation of residents; 

(c) to pay for receivers as provided under [section 

5(6)). 

Section 8. Section 17-7-502, MCA, is amended to read: 

"17-7-502. Statutory appropriations -- definition 

requiaites for validity. (1) A statutory appropriation is an 

appropriation made by permanent law that authorizes spending 

by a state agency without the need for a biennial 

legislative appropriation or budget amendment. 

(2) Except as provided in subsection 

effective, a statutory appropriation must comply 

-10-
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of the following provisions: 

(a) The law containing the atatutory authority must be 

liated in subsection (3). 

(bl The law or portion of the law making a statutory 

appropriation must specifically state that a statutory 

appropriation is aade as provided in this section. 

(3) The following laws are the only laws containing 

statutory appropriation■ : 2-9-202; 2-17-105; 2-18-812; 

10-3-203; 10-3-312; 10-3-314; 10-4-301; 13-37-304; 15-1-111; 

15-23-706; 

15-65-121; 

15-25-123; 

15-70-101; 

15-31-702; 15-36-112; 15-37-117; 

16-1-404; 16-1-410; 16-1-411; 

17-3-212; 17-5-404; 17-5-424; 17-5-704; 17-5-804; 17-6-409; 

17-7-304; 19-5-404; 19-6-709; 19-8-504; 19-9-702; 19-9-1007; 

19-10-205; 19-10-305; 19-10-506; 19-11-512; 19-11-513; 

19-11-606; 19-12-301; 19-13-604; 19-15-101; 20-4-109; 

20-6-406; 20-8-111; 20-9-361; 20-26-1503; 22-3-811; 

23-5-136; 23-5-306; 23-5-409; 23-5-610; 23-5-612; 23-5-631; 

23-7-301; 23-7-402; 27-12-206; 37-43-204; 37-51-501; 

39-71-2504; 44-12-206; 44-13-102; !section 1 Ii 53-6-150; 

53-24-206; 61-5-121; 67-3-205; 75-1-1101; 75-5-507; 

75-5-1108; 75-11-313; 76-12-123; 77-1-808; 80-2-103; 

80-11-3101 82-11-136; 82-11-161; 85-1-220; 90-3-301; 

90-4-215; 90-6-331; 90-7-220; and 90-9-306. 

(4) There is a statutory appropriation to pay the 

principal, interest, preaiwu, and costs of issuing, paying, 
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and securing all bonds, notes, or other obligations, as due, 

that have been authorized and issued pursuant to the laws of 

Montana. Agencies that have entered into agreements 

authorized by the lava of Montana to pay the state 

treasurer, for deposit in accordance with 17-2-101 through 

17-2-107, as determined by the state treasurer, an amount 

sufficient to pay the principal and interest as due on the 

bonds or notes have statutory appropriation authority for 

the payments. (In subsection (3): pursuant to sec. 7, Ch. 

567, L, 1991, the inclusion of 19-6-709 terminates upon 

death of last recipient eligible for supplemental benefit; 

and pursuant to sec. 18, Ch. 748, L. 1991, the inclusion of 

22-3-811 terminates June 30, 1993.)" 

Section 9. Section 50-5-103, MCA, is amended to read: 

•50-5-103. Rules and standards accreditation by 

joint ~ission. (1) The department shall promulgate and 

adopt rules and minimum standards for implementation of 

parts 1 thraagh-4 and 2. 

(2) Any facility covered by this chapter shall comply 

with the state and federal requirements relating to 

construction, equipment, and fire and life safety. 

(3) The department shall extend a reasonable time for 

compliance with rules for parts 1 thraagh-4-after and 2 upon 

adoption. 

(4) Any hospital that furnishes written evidence, 

-12-
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including the recoaoendation for future compliance 

statements to the depart-nt of its accreditation granted by 

the joint commission on accreditation of hespi~a¼s health 

care organizations. is eligible for licensure in the state 

for the accreditation period and may not be subjected to an 

inspection by the department7-e•ee~-~ha~-~he for purposes 

of the licensing process. The departaent '""Y• in addition to 

its inspection authority in [section 61, inspect any 

licensed health care facility to answer specific complaints 

aade in writing by any person against the facility when sseh 

the complaints pertain to licensing requirements. Inspection 

by the department upon sseh a specific complaint made in 

writing pertaining to licensing requirements aha¼¼--be is 

limited to the specific area or condition of the health care 

facility to which the complaint pertains. 

(5) The department may consider as eligible for 

licensure during the accreditation period any health care 

facility, other than a hospital, that furnishes written 

evidence, including the rec01111endation for future compliance 

statements, of its accreditation by the joint commission on 

accreditation of health care organizations. The department 

may inspect a health care facility considered eligible for 

licensure under this section to ensure compliance with state 

licensure standards.• 

Section 10. Section 50-5-108, MCA, ia amended to read: 

-13-
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•so-5-108. Injunction. ill The department7-en-ad•iee-ef 

the--atterney-9eftera¼7 may bring an action for injunction or 

other process against any person to rea~ra¼n-or-pre•en~--~fte 

es~ab¼i■tment7---eondaet7--mana9emeftt7--or--operatioft--of--a 

£aei¼ity-wh¼eh-¼e-¼n-•io¼a~¼on-or-any-proY¼aien-of--parts--~ 

or-•-o~-thia-ehapter~ 

(a) restrain a facility from engaging in a prohibited 

activity that is endangering the health, safety, or welfare 

of any individual under the care of the facility: 

(b) enjoin a violation of part 1 or 2 of this chapter, 

or a violation of a rule, license provision, or order 

adopted or issued pursuant to part 1 or 2; or 

(c) require coapliance with part l or 2 of this chapter 

or c011pliance with a rule, license provision, or order 

adopted or issued pursuant to part 1 or 2. 

(2) A court may award the department costs, reasonable 

attorney fees, and expenses incurred in investigating, 

abating, or enjoining a violation of or enforcing part 1 or 

2 of this chapter or a rule, license provision, or order 

adopted or issued pursuant to part 1 or 2. 

(3) Costs, attorney fees, and expenses awarded to the 

department pursuant to this section must be deposited in the 

patient protection account provided for in (section 7).• 

Section 11. Section 50-5-201, MCA, is amended to read: 

•50-5-201. License requirement■ • (l) A facility or 

-14-
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licensee who-eonteapia~ea considering 

alteration or addition to a health 

submit plans and specifications to 

construction of or 

care facility shall 

the department for 

preliminary inspection and approval prior to COIDlllencing 

construction. 

(2) Ne ~ person may not operate a health care facility 

unless the facility is licenaed by the department. License■ 

may be issued for a period of l to 3 years in duration. A 

license is valid only for the person and premises for which 

it was issued. A license may not be sold, assigned, or 

transferred.. 

(3) Open discontinuance of the operation or upon 

transfer of ownership of a facility, the license must be 

returned to the depart11ent. 

(4) Licenses•~•¼¼ aust be displayed in a conspicuous 

place near the adaitting office of the facility.• 

Section 12. Section 50-5-207, MCA, is aaended to read: 

•so-s-201. Denial, 

care facility license 

departaent may deny, 

facility license if 

exist: 

auapenaion, or revocation of health 

provisional license. (l l The 

suspend, or revoke a health care 

any of the following clrcwutances 

(a) The facility fails to aeet the mini■ua standards 

pertaining to it prescribed under 50-5-103. 

(b) The staff is insufficient in number or unqualified 
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by lack of training or experience. 

(c) The applicant or any person managing it has been 

convicted of a felony and denial of a license on that basis 

is consistent with 37-1-203 or the applicant otherwise shows 

evidence of character traits iniaical to the health and 

safety of patients or residents. 

(d) The applicant does not have the financial ability 

to operate the facility in accordance with law or rules or 

standards adopted by the depart-nt. 

(e) There is cruelty or indifference affecting the 

welfare of the patients or residents. 

(f) There is misappropriation of the property or funds 

of a patient or resident. 

(g) There is conversion of the property of a patient or 

resident without h¼s the patient's consent. 

(h) Any provision of parts l through 3 is violated. 

(2) The department may reduce a license to provisional 

status if as a result of an inspection it is determined 

•¼n¼aam--a~andarda--are--ne~-H¼ng-ae~ that the facility has 

failed to comply with a provision of part 1 or 2 of this 

chapter or has failed to comply with a rule, license 

provision, or order adopted or issued pursuant to part l or 

~-
()) The denial, suspension, or revocation of a health 

care facility license is not subject to the certificate of 

-16-
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need requirements of part 3. 

(4) The department may provide in its revocation order 

that the revocation will be in effect for up to 2 years. If 

this provision is appealed, it muat be affirmed or reversed 

by the board." 

NEW SECTION, Section 13. Repealer. Sections 50-5-109, 

50-5-221, 50-5-229, 50-5-230, and 50-5-231, MCA, are 

8 repealed. 

9 NEW SECTIOII. Section 14. COdification instruction. Cl) 

10 [Sections l through 6] are intended to be codified as an 

11 integral part of Title SO, chapter 5, part 1, and the 

12 provisions of Title 50, chapter 5, part l, apply to 

13 [sections l through 6). 

14 (2) [Section 7] is intended to be codified as an 

15 integral part of Title SO, chapter S, part 2, and the 

16 provisions of Title 50, chapter 5, part 2, apply to (section 

17 7]. 

-End-
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STATE OF MONTANA· FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0610, as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act providing for the enforcement authority of the Department of Health and Environmental Sciences regrading Health Care 
Facilities; authorizing the Department of Health and Environmental Sciences to impose and collect civil and administrative 
penalties for statutory and regulatory violations; granting the Department administrative order authority; providing for 
receivership; clarifying criminal penalty provisions; creating a patient protection account; and providing for a statutory 
appropriation. 

ASSUMPTIONS: 
1. Civil and/or criminal penalties may be collected under provisions of this bill, but it is impossible to assume 

penalties. 
2. Any penalties collected will be deposited in the new patient protection account and used for relocation of residents 

initiated by the Department of Health and Environmental Sciences and/or to pay for receivers. 

FISCAL IMPACT: 
Fiscal impact is unknown. 

Qa.,,-<. i,,,£ 2-lb-'fJ 
DAVID LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

as int:roduced !fBC.I~ 
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HOUSE BILL NO. 610 

INTRODUCED BY WHALEN 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE 

ENFORCEMENT AUTHORITY OF THE DEPARTMENT OF HEALTH AND 

ENVIRONMENTAL SCIENCES REGARDING HEALTH CARE FACILITIES; 

AUTHORIZING THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL 

SCIENCES TO IMPOSE AND COLLECT CIVIL AND ADMINISTRATIVE 

PENALTIES FOR STATUTORY AND REGULATORY VIOLATIONS; GRANTING 

THE DEPARTMENT ADMINISTRATIVE ORDER AUTHORITY; PROVIDING FOR 

RECEIVERSHIP; CLARIFYING CRIMINAL PENALTY PROVISIONS; 

CREATING A PATIENT PROTECTION ACCOUNT; PROVIDING FOR A 

STATUTORY APPROPRIATION; AMENDING SECTIONS 17-7-502, 

50-5-103, 50-5-108, 50-5-201, AND 50-5-207, MCA; AND 

REPEALING SECTIONS 50-5-109, 50-5-221, 50-5-229, 50-5-230, 

AND 50-5-231, MCA," 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Prohibited activities. rt is 

unlawful to: 

(l) operate a facility without a license; 

( 2) prevent, 

investigation, 

interfere with, or impede department 

department enforcement, department 

examination of relevant books and records, or activities of 

the department concerning the preservation of evidence; or 
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(3) violate any provision of part l or 2 of this 

chapter or violate a rule, license provision, or order 

adopted or issued pursuant to part 1 or 2. 

NEW SECTION. Section 2. Civil penalties. (1) A person 

who commits an act prohibited by [section l) THAT THREATENS 

THE HEALTH OR SAFETY OF ONE OR MORE INDIVIDUALS ENTRUSTED TO 

THE CARE OF THE PERSON is subject to a civil penalty not to 

exceed $1,000 for each DAY THAT A FACILITY IS IN violation 

OF A PROVISION OF PART l OR 2 OF THIS CHAPTER OR OF A RULE, 

LICENSE PROVISION, OR ORDER ADOPTED OR ISSUED PURSUANT TO 

PART 1 OR 2. Baeh--day--or--eaeh--vio¼atien--eon~~i~tt~es--~ 

separ8~e--offeftse. The department or, upon request of the 

dePartment, the county attorney of the county in which the 

health care facility in question is located may petition the 

court to impose the civil penalty, Venue foe an action to 

collect a civil penalty pursuant to this section is in the 

county in which the facility is located or in the first 

judicial district. 

(2) A penalty collected under this section must be 

deposited in the patiene-proteeeioft-aeeottftt-provided-£or-in 

te~etion-1t GENERAL FUND. 

(3) In addition to or exclusive of the remedy provided 

in subsection (1), the department may pursue remedies 

available for a violation as provided for in 50-5-108 or any 

other remedies available to it. 
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NEW SECTION. Section 3. Criminal penalties. ( 1) A 

person is guilty of a~ A CRIMINAL offense under this section 

if the person knowingly DOES ANY OF THE FOLLOWING AND BY 

DOING SO THREATENS THE HEALTH OR SAFETY OF ONE OR MORE 

INDIVIDUALS ENTRUSTED TO THE CARE OF THE PERSON: 

(a) commits an act prohibited by (section l]; 

(b) omits material information or makes a false 

statement or representation in an application, record, 

report, or other document filed, maintained, or used for 

compliance with the provisions of part 1 or 2 of this 

chapter or with rules, license provisions, or orders adopted 

or issued pursuant to part 1 or 2; or 

(c) destroys, alters, conceals, or fails to file or 

maintain any record, information, or application required to 

be maintained or filed in compliance with a provision of 

part 1 or 2 of this chapter or in compliance with a rule, 

license provision, or order adopted or issued pursuant to 

part 1 or 2. 

(2) A person 9ttiity--0£--on--0££ense CONVICTED under 

subsection (1) is subject to a fine of not more than $1,000 

for the first offense and not more than $2,000 for each 

subsequent offense FOR EACH DAY THAT A FACILITY IS IN 

VIOLATION OF A PROVISION OF PART 1 OR 2 OF THIS CHAPTER OR 

OF A RULE, LICENSE PROVISION, OR ORDER ADOPTED OR ISSUED 

PURSUANT TO PART 1 OR 2. Boeh--doy--0£--eoeh-vio¼otion 
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eonstittttes-e-separet@-vio½etione 

(3) Aetion PROSECUTION under this section does not bar 

enforcement under any other section of this chapter or 

pursuit of any other appropriate remedy by the department. 

(4) Venue for an--eeti~n---to---eolleet---a---penaity 

PROSECUTION pursuant to this section is in the county in 

which the facility is located or in the first judicial 

district. 

t5t--A--penoity--eoiieeted--ttnder--this--seetion-mttst-be 

depos¼~ed-in-the-patient-proteetien-aeeocnt-provided-~or--in 

tseetion-TfT 

NEW SECTION. Section 4. Administrative enforce-nt -­

notice -- order for corrective action ----administrative 

penoity. [l) If the department believes that a violation of 

a provision of part 1 or 2 of this chapter or of a rule 

adopted or a condition or limitation imposed by a license 

issued pursuant to part 1 or 2 has occurred, it may serve 

written notice on the alleged violator or the violator's 

agent personally or by certified mail. The notice must 

specify the provision of part l or 2 of this chapter or the 

rule or license condition or limitation alleged to have been 

violated and the facts alleged to constitute the violation. 

THE NOTICE MUST INFORM THE ALLEGED VIOLATOR OF THE RIGHT TO 

A HEARING AND THAT THE CONTESTED CASE PROVISIONS OF THE 

MONTANA ADMINISTRATIVE PROCEDURE ACT, TITLE_b CHAPTER _4__,_ 
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PART 6, APPLY TO THE HEARING. The notice may include an 

order to take necessary corrective action, including ceasing 

new admissions, relocating residents, or ceasing the 

violation within a reasonable period of time stated in the 

order,--or--en--order--to--pay-a"-admini~tra~¼ve-penaity 7 -or 

bo~h. The order becomes final unless, within 30 days after 

the notice is received, the person named requests in writing 

a hearing before the board. On receipt of the request, the 

board shall schedule a hearing. Until issuance of a contrary 

decision by the board, a department order concerning 

corrective action remains effective and enforceable. 

(2) If, after a hearing held under subsection (1), the 

board finds that a violation has occurred, it shall issue an 

appropriate order for the prevention, abatement, or control 

of the violation involved or the taking of other corrective 

action or-afl-order-£or-the-assessment-of--en--edm¼n¼strat¼ve 

penalty,-or-both. As appropriate, an order issued as part of 

a notice or after a hearing may prescribe the date by which 

the violation must cease~ AND THE time limits for particular 

action in preventing, abating, or controlling the violation~ 

er-the-dete-by-whieh--ehe--edm±n±serat±ve--penalty--mttst--be 

~a~d. If, after a hearing on an order contained in a notice, 

the board finds that a violation has not occurred or is not 

occurring, it shall declare the department order void. 

t3t--An-order-±ss~ed-pttrsttant-to-th±s-seet±on-may-±mpose 
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an-adm±n±strat±ve-penalty-o£-not-more-than-$±r686--£or--eaeh 

vio¼at±on.-Eeeh-day-ot-eaeh-vioiation-eonst±etttes-a-separate 

orrenee. 

t4t--ln-determin±ng-the-amottne-of-penaity-to-be-aeeessed 

£or--an-ei½e9ed-v±oiaeion-ttnder-th±e-seet±on,-t"e-department 

or-the-board,-as-appropriate,-sha¼¼-eoneider~ 

tat--the-grav±ty-or-the-v±o¼at±en-±n-terms-of-the-deqree 

of-phys±ea½-or-menta¼-harm-to-a--resident--or--patient;--the 

degree--ef--harm-to-the-hea¼th,-eafety,-r±9hts,-seettr±ty,-or 

welfare--ef--a--reeident--or--pat±ent;--and--the--degree--of 

deviation-eofflffl±tted--by--the--£aeii±ty--from--a--reqttirement 

±mposed-by-part-±-or-i-of-this-ehepter-or-by-a-rtt¼e7 -¼ieense 

provision7--or-order-adopted-or-isstted-pttrettant-to-part-¼-o~ ~. 
tbt--whether-the-amottnt--of--the--pena¼ty--eerves--ae--a 

dete~~ent-re¼at±ve-to-the-a½teged-vioiator~e-abiiity-to-pay; 

tet--the--eeonomie--bener±t--or--sa•±ngs,-±r-any,-to-the 

a¼¼e9ed-vio¼ator-as-a-reettit-of-noneomp¼ianee;-and 

tdt--other-mettere-a~-jttst±ee-may-reqtt±re. 

t5t11_l The contested case provisions of the Montana 

Administrative Procedure Act, Title 2, chapter 4, part 6, 

apply to a hearing conducted pursuant to this section. 

t6till Instead of or in addition to issuing the order 

provided for in subsection (1), the department may: 

{a) require that the alleged violators appear before 
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the board for a hearing at a time and place specified in the 

notice and answer the charges; or 

(b) initiate action under any other applicable 

provisions of part 1 or 2 of this chapter. 

tTt~ ~his--eftapter--does--not--pre~e"t-the-department 

rrom-mak±ng-e££erte-te-ebta±n-vo¼ttntary--eemp¼±anee--thrott9h 

warnin9,--eonrerenee,-er-any-other-apprepriete-means. ~ 

ACTING UNDER THIS SECTION, THE DEPARTMENT SHALL ATTEMPT TO 

OBTAIN VOLUNTARY COMPLIANCE THROUGH A WARNING, CONFERENCE, 

OR ANY OTHER APPROPRIATE AND REASONABLE METHOD. 

t8tltl In connection with a hearing held pursuant to 

this section, the board may and on application by a party 

shall compel the attendance of witnesses and the production 

of evidence on behalf of any party. 

t9t-~An--ad:m±n¼strat±ve--pena¼ty--eo¼¼ected--pnrsttant-to 

th±s-seet±on-fflttst-be-deposited--±n--tke--pat±ent--~rotect±on 

accottnt-pro¥±ded-for-±n-tseetion-~i• 

NEW SECTION. Section 5. Receiverships. ! 1 l - □pan .....!_F 

RECEIVERSHIP HAS NOT ALREADY BEEN INSTITUTED UNDER MEDICAID 

OR MEDICARE, UPON notice to the facility, the department may 

file a complaint in district court for receivership under 

any of the following conditions in addition to applicable 

conditions listed in 27-20-102: 

(a) a facility is operating without a license and 

residents are A_n danger of serious physical or mental harm; 
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(b) a facility intending to close has not made 

arrangements within 30 days before closure for the orderly 

transfer of residents; 

(c) a facility is abandoned by an owner; 

(d) a life threatening situation exists for the 

residents of the facility; or 

tet--e--fae¼iity--haa-repeatediy-v¼o¼ated-the-pro•¼s¼ons 

of-~¼t¼e-se,-ehapter-S7-part-¼-or-i7-or-both7-or--the--ra¼es 

imp¼ementing-thoae-provisions• 

tZt--tf--a--condition--speei£±ed-±n-ettbseetion-tittct-or 

t¼ttdt-exists;-a-res¼deftt-or-a-residen~ie-¼ega¼-g~ard±an--er 

fami¼y--member--uy--initiate-reeei•ereh¼p-proeeedin9s-arter 

fi~st-giving-reasoftab¼e-notiee-of--the--p~eeeedings--to--Che 

department--and--gi•ing--the--department--an--oppertttnity-to 

respond-to-the-eondit±oftS• 

t3till fn-the-e.ent-or IF THE DEPARTMENT BELIEVES THERE 

IS an emergency7-within-the--d¼seretion--0£--~he--department 

THAT PRESENTS OR MIGHT PRESENT AN IMMEDIATE AND SERIOUS 

THREAT TO THE HEALTH OR SAFETY OF PATIENTS OR RESIDENTS OF A 

FACILITY, a receiver may be appointed BY THE COURT upon an 

ex parte application by the department. If a receiver is 

appointed upon an ex parte application, notice must be given 

by the department to the facility within 24 hours of 

issuance of the receivership order and a hearing must be 

offered the facility by the court within 10 days of issuance 
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of the order to determine whether the order will be 

continued. 

t4till The department shall maintain a list of persons 

qualified to act as receivers. 

t5tfil The selection, 

receivers must be consistent 

parts 2 and 3. 

appointment, and removal of 

with Title 27, chapter 20, 

t6till_ Whenever possible, receivers must be paid from 

the income of the facility; however, receivers may be paid 

from the patient protection account provided for in [section 

7). The court shall direct the amount of payments to be made 

to the receiver, the payments to be made by the receiver, 

and the order of payments made to the receiver or to other 

entities. Payments owed to a facility that are made to the 

receiver must be u·sed to discharge any obligation of the 

entity making the payments owed to the facility. 

t~7ill.. The powers and duties of the receiver include: 

(a) the duty to protect the health, welfare, and safety 

of the residents; 

(b) the power to hire, discipline, and fire staff; 

(c} the power to collect debts due to the facility; 

(d) the power to settle labor disputes; 

(e) the power to petition the court to set aside 

unreasonable contracts or leases entered into by 

facility management; 
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(f) the power to make capital investments in the 

facility with court approval, and 

(g) all other powers granted receivers by 27-20-302. 

NEW SECTION. Section 6. Facility inspections. I 1) In 

addition to its annual licensure inspections, as provided by 

50-5-204, the department may inspect any facility for 

compliance with part 1 or 2 of this chapter or for 

compliance with a rule, license provision, or order adopted 

or issued pursuant to part 1 or 2. 

(2) An authorized representative of the department may 

inspect a facility and associated property without prior 

notice to the owner or staff of the facility whenever the 

department considers it necessary. The authorized 

representative must be given access to all records and an 

opportunity to copy the records. 

NEW SECTION. Section 7. Patient protection account~ 

(1) There is a patient protection account in the state 

special revenue fund. The money in the account is 

statutorily appropriated to the department as provided in 

17-7-502. 

(2) There is deposited in the patient protection 

account: 

t8t--p~~8¼ti@~-eoll@et@d-pttr~tte~t-to-pe~t-r-or-i-of-th±s 

24 ehapt~r-, 

25 tbtill money received by the department in the form of 
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gifts, grants, reimbursements, or appropriations from any 

source that are intended to be used for the purposes of the 

account; and 

tctffi interest earned on money in the account. 

(3) The funds deposited in the patient protection 

account may be used only: 

(a) to administer parts--¼--snd--~--of--th±s--ehepter7 

±nel~d±ng-depertment-expenses-assee±eted-w±th-adm±n¼stret±en 

A FACILITY DURING RECEIVERSHIP; 

(b) to pay for the cost of department-initiated 

relocation of residents; 

{c) to pay for receivers as provided under [section 

5(6)],; AND 

(D) TO REIMBURSE RESIDENTS OR PATIENTS FOR PERSONAL 

FUNDS IN OR ON THE FACILITY PREMISES OR IN A FACILITY 

ACCOUNT THAT ARE LOST BY A RESIDENT OR PATIENT THROUGH THE 

FAULT OF THE FACILITY. 

Section 8. Section 17-7-502, MCA, is amended to read: 

"17-7-502. Statutory appropriations definition 

requisites for validity. (1) A statutory appropriation is an 

appropriation made by permanent law that authorizes spending 

by a state agency without the need for a biennial 

legislative appropriation or budget amendment. 

(2) Except as provided in subsection (4), to be 

effective, a statutory appropriation must comply with both 
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of the following provisions: 

(a) The law containing the statutory authority must be 

listed in subsection (3). 

(b) The law or portion of the law making a statutory 

appropriation must specifically state that a statutory 

appropriation is made as provided in this section. 

(3) The following laws are the only laws containing 

statutory appropriations~ 2-9-202; 2-17-105; 2-18-812; 

10-3-203; 10-3-312; 10-3-314; 10-4-301; 13-37-304; 15-1-111; 

15-23-706; 15-25-123; 15-31-702; 15-36-112; 15-37-117; 

15-65-121; 15-70-101; 16-1-404; 16-1-410; 16-1-411; 

17-3-212; 17-5-404; 17-5-424; 17-5-704; 17-5-804; 17-6-409; 

17-7-304; 19-5-404; 19-6-709; 19-8-504; 19-9-702; 19-9-1007; 

19-10-205; 19-10-305; 19-10-506; 19-11-512; 19-11-513; 

19-11-606; 19-12-301; 

20-6-406; 20-8-111; 

19-13-604; 

20-9-361; 

19-15-101; 

20-26-1503; 

20-4-109; 

22-3-811; 

23-5-136; 23-5-306; 23-5-409; 23-5-610; 23-5-612; 23-5-631; 

23-7-301; 23-7-402; 27-12-206; 37-43-204; 37-51-501; 

39-71-2504; 44-12-206; 44-13-102; (section 7 I; 53-6-150; 

53-24-206; 61-5-121; 67-3-205; 75-1-1101; 75-5-507; 

75-5-1108; 75-11-313; 76-12-123; 77-1-808; 80-2-103; 

80-11-310; 82-11-136; 82-ll-161; 85-1-220; 90-3-301; 

90-4-215; 90-6-331; 90-7-220; and 90-9-306. 

(4) There is a statutory. appropriation to pay the 

principal, interest, premiums, and costs of issuing, paying, 
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and securing all bonds, notes, or other obligations, as due, 

that have been authorized and issued pursuant to the laws of 

Montana. Agencies that have entered into agreements 

authorized by the laws of Montana to pay the state 

treasurer, for deposit in accordance with 17-2-101 through 

17-2-107, as determined by the state treasurer, an amount 

sufficient to pay the principal and interest as due on the 

bonds or notes have statutory appropriation authority for 

the payments. (In subsection (3): pursuant to sec. 7, Ch. 

567, L. 1991, the inclusion of 19-6-709 terminates upon 

death of last recipient eligible for supplemental benefit; 

and pursuant to sec. 18, Ch. 748, L. 1991, the inclusion of 

22-3-811 terminates June 30, 1993.)" 

Section 9. Section 50-5-103, MCA, is amended to read: 

•50-5-103. Rules and standards accreditation by 

joint commission. (1) The department shall promulgate and 

adopt rules and minimum standards for implementation of 

parts 1 throttgh-4 and 2. 

(2) Any facility covered by this chapter shall comply 

with the state and federal requirements r~lating to 

construction, equipment, and fire and life safety. 

(3) The department shall extend a reasonable time for 

compliance with rules for parts 1 thro~gh-4-or~er and 2 upon 

adoption. 

(4) Any hospital that furnishes written evidence, 
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including the recommendation for future compliance 

statements to the department of its accreditation granted by 

the joint commission on accreditation of hospitals health 

care organizations, is eligible for licensure in the state 

for the accreditation period and may not be subjected to an 

inspection by the department,-exeept-the~-the for purposes 

of the licensing process. The department mayL in addition to 

its inspection authority in [section 6], inspect any 

licensed health care facility to answer specific complaints 

made in writing by any person against the facility when ~tteh 

the complaints pertain to licensing requirements. Inspection 

by the department upon ~tteh a specific complaint made in 

writing pertaining to licensing requirements sh~¼¼-be is 

limited to the specific area or condition of the health care 

facility to which the complaint pertains. 

(5) The department may consider as eligible for 

licensure during the accreditation period any health care 

facility, other than a hospital, that furnishes written 

evidence, including the recommendation for future compliance 

statements, of its accreditation by the joint commission on 

accreditation of health care organizations. The department 

may inspect a health care facility considered eligible for 

licensure under this section to ensure compliance with state 

licensure standards." 

Section 10. Section 50-5-108, MCA, is amended to read: 
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•so-S-108. Injunction . ..LU. The departrnent 7 -on-ad•iee-o£ 

the-attorney-general, may bring an action for injunction or 

other process against any person to restrain-or-prevent-the 

estab¼ishment,--eondttet,--management,--or--operation--0£---a 

£aei¼ity--whieh--is-in-vio¼at±on-o£-any-provision-o£-parte-i 

or-4-0£-thie-ehapter~ 

(a) restrain a facility from engaging in a prohibited 

activity that is endangering the health, safety, or welfare 

of any individual under the care of the facility; 

(b) enjoin a violation of part l or 2 of this chapter, 

or a violation of a rule, license provision, or order 

adopted or issued pursuant to part 1 or 2; or 

(c) require compliance with part 1 or 2 of this chapter 

or compliance with a rule, license provision, or order 

adopted or issued pursuant to part 1 or 2. 

(2) A court may award the departffle"t PREVAILING PARTY 

costs, reasonable attorney fees, and expenses incurred in 

investigating, abating, or enjoining a violation of or 

enforcing part l or 2 of this chapter or a rule, license 

provision, or order adopted or issued pursuant to part l or 

2. 

(3) Casts, attorney fees, and expenses awarded to the 

department pursuant to this section must be deposited in the 

patient--proteetion--aeeodnt--provided--£or--in--teeetie"-Tt 

GENERAL FUND." 
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Section 11. Section 50-5-201, MCA, is amended to read: 

"50-5-201. License requirements. (1) A facility or 

licensee wfte-eontemp¼atee considering construction of or 

alteration or addition to a health care facility shall 

submit plans and specifications to the department for 

preliminary inspection and approval prior to commencing 

construction. 

(2) Ne ~ person may flOt NOT operate a health care 

facility unless the facility is licensed by the department. 

Licenses may be issued for a period of l to 3 years in 

duration. A license is valid only for the person and 

premises for which it was issued. A license may not be sold, 

assigned, or transferred. 

( 3) Upon discontinuance of 

transfer of ownership of a facility, 

returned to the department. 

the operation 

the license 

or upon 

must be 

(4) Licenses shall must be displayed in a conspicuous 

place near the admitting office of the facility. 0 

Section 12. Section 50-5-207, MCA, is amended to read: 

•so-S-207. Denial, suspension, or revocation of health 

care facility license provisional license. (1) The 

department may deny, suspend, or revoke a health care 

facility license if any of the following circumstances 

exist: 

(a) The facility fails to meet the minimum standards 
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pertaining to it prescribed under 50-5-103. 

(b} The staff is insufficient in number or unqualified 

by lack of training or experience. 

(c) The applicant or any person managing it has been 

convicted of a felony and denial of a license on that basis 

is consistent with 37-1-203 or the applicant otherwise shows 

evidence of character traits inimical to the health and 

safety of patients or residents. 

(d) The applicant does not have the financial ability 

to operate the facility in accordance with law or rules or 

standards adopted by the department. 

(e) There is cruelty or indifference affecting the 

welfare of the patients or residents. 

(f) There is misappropriation of the property or funds 

of a patient or resident. 

(g) There is conversion of the property of a patient or 

resident without his the patient 1 s OR RESIDENT'S consent. 

(h) Any provision of parts 1 through 3 is violated. 

(2) The department may reduce a license to provisional 

status if as a result of an inspection it is determined 

m~"~mttm-s~anderds-are-fle~-being-me~ that the facility has 

failed to comply with a provision of part 1 or 2 of this 

chapter or has failed to comply with a rule, license 

24 provision, or order adopted or issued pursuant to part 1 or 

25 2. 
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(3) The denial, suspension, or tevocation of a health 

care facility license is not subject to the certificate of 

need requirements of part 3. 

(4} The department may provide in its revocation order 

that the revocation will be in effect for up to 2 years. If 

this provision is appealed, it must be affirmed or reversed 

by the board OR COURT." 

NEW SECTION. Section 13. Repealer. Sect ions 50-5-109, 

50-5-221, 50-5-229, 50-5-230, and 50-5-231, 

repealed. 

MCA, are 

NEW SECTION. Section 14. Codification instruction. (1) 

[Sections 1 through 6) are intended to be codified as an 

integral part of Title 50, chapter 5, part l, and the 

provisions of Title 50, chapter 5, part 1, apply to 

[sections 1 through 6]. 

(2) [Section 7] is intended to be codified as an 

integral part of Title 50, chapter 5, part 2, and the 

provisions of Title 50, chapter 5, part 2, apply to [section 

7 I. 

-End-
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HOUSE BILL NO. 610 

INTRODUCED BY WHALEN 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE 

ENFORCEMENT AUTHORITY OF THE DEPARTMENT OF HEALTH AND 

ENVIRONMENTAL SCIENCES REGARDING HEALTH CARE FACILITIES, 

AUTHORIZING THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL 

SCIENCES TO IMPOSE AND COLLECT CIVIL AND ADMINISTRATIVE 

PENALTIES FOR STATUTORY AND REGULATORY VIOLATIONS, GRANTING 

THE DEPARTMENT ADMINISTRATIVE ORDER AUTHORITY1 PROVIDING FOR 

RECEIVERSHIP, CLARIFYING CRIMINAL PENALTY PROVISIONS: 

CREATING A PATIENT PROTECTION ACCOUNT, PROVIDING FOR A 

STATUTORY APPROPRIATION; AMENDING SECTIONS 17-7-502, 

50-5-103, 50-5-108, 50-5-201, AND 50-5-207, MCA; AND 

REPEALING SECTIONS 50-5-109, 50-5-221, 50-5-229, 50-5-230, 

AND 50-5-231, MCA," 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section,. Prohibited activities. It is 

20 unlawful to: 

21 

22 

23 

24 

(11 operate a facility without a license, 

( 2 J prevent, 

investigation, 

interfere with, or impede department 

department enforcement, department 

examination of relevant books and records, or activities of 

25 the department concerning the preservation of evidence; or 

~..,.,,,..,....,,.,.c,,,_,, 
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(3) violate any provision of part l or 2 of this 

chapter or violate a rule, license provision, or order 

adopted or issued pursuant to part l or 2. 

NEW SECTION, Section 2. Civil penalties. (11 A person 

who comaits an act prohibited by [section 1) THAT THREATENS 

THE HEALTH OR SAFE'!'Y OF ONE OR MORE_INDIVIDUALS ENTRUSTED TO 

THE CARE OP THE PERSON is subject to a civil penalty not to 

exceed $1,000 for each DAY THAT A FACILITY IS IN violation 

OF A PROVISION OP PART l OR 2 OF THIS CHAPTER OR OF A RULE. 

LICENSE PROVISION, OR ORDER ADOPTED OR ISSUED PURSUANT TO 

PART 1 OR 2. Baeh--day--e!--eaeh--Yie¼atien--censti~a~ea--a 

separa~e--effenseT The department or, upon request of the 

department, the county attorney of the county in which the 

health care facility in question is located may petition the 

court to impose the civil penalty. Venue for an action to 

collect a civil penalty pursuant to this section is in the 

county in which the facility is located or in the first 

judicial district. 

THERE ARE NO CHANGES IN THIS BILL 
AND WILL NOT BE REPRINTED. PLEASE 
REFER TO YELLOW COPY FOR CO~lPLETE TEXT. 
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SENATE STANDING COKMI'l"l'EE REPORT 

MR, PRESIDENT: 

Pagel of 3 
March 22, 1993 

We, your committee on Public Health, Welfare, and Safety having 
had under consideration House Bill No. 610 (first reading copy -­
blue), respectfully report that House Bill No. 610 be amended as 
follows and as so amended be concurred in. u . ;J 

Signed: ?dL------' 
Senator Dorot9¥ Eck, Chair 

That such amendments read: 

1. Title, line 8. 
Strike: "AND ADMINISTRATIVE" 

2. Page 2, lines 5 through 7. 
Following: "[section 11• on line 5 
Strike: remainder of line 5 through "PERSON 11 on line 7 

3. Page 2, line 19. 
Following: line 18 
Insert: "(2) In determining the amount of penalty to be assessed 

for an alleged violation under this section, the court shall 
consider: 
(a) the gravity of the violation in terms of the degree of 
physical or mental harm to a resident or patient; the degree 
of harm to the health, safety, rights, security, or welfare 
of a resident or patient; and the degree of deviation 
committed by the facility from a requirement imposed by part 
1 or 2 of this chapter or by a rule, license provision, or 
order adopted or issued pursuant to part 1 or 2; 
(b) other matters as justice may require." 

Renumber: subsequent subsections 

4. Page 2, line 21. 
Strike: "GENERAL FUND" 
Insert: Npat1ent protection account provided for in [section 7]" 

5. Page 3, line 3. 
Following: "knowingly•• 
Insert: "conceals material information about the operation of the 

facility or" 

6. Page 4, line 2. 
Following: line l 
Insert: 11 (3) In determining the amount of penalty to be assessed 

for an alleged violation under this section, the court shall 
consider: 
(a) the gravity of the violation in terms of the degree of 

f ) 
Amd. Coord. 
Sec. of Senate 

9A1 /OG.ve..,_ 
Senator-Carryirlg B111 641722SC.San 

Page 2 of 3 
March 22, 1993 

physical or mental harm to a resident or patient; the degree 
of harm to the health, safety, rights, security, or welfare 
of a resident or patient; and the degree of deviation 
committed by the facility from a requirement imposed by part 
1 or 2 of this chapter or by a rule, license provision, or 
order adopted or issued pursuant to part 1 or 2; 
(b) other matters as justice may require." 

Renumber: subsequent subsections 

7. Page 4, line 12. 
Following: line· 11 
Insert: "(6) A penalty collected under this section must be 

deposited in the patient protection account provided for in 
[ section 7] • " 

8. Page 7, line 10. 
Following: "APPROPRIATE" 
Strike: "AND REASONABLE METHOD" 
Insert: "means" 

9. Page 10, line 25. 
Following: line 24 
Insert: "(a) penalties collected pursuant to part l or 2 of this 

chapter;" 
Renumber: subsequent subsections 

10. Page 11, lines 7 through 9. 
Strike: subsection (a) in its entirety 
Insert: 11 (a) to pay for the costs of a receivership; and" 

11, Page 11, line 11. 
Following: 11 residents" 
Strike: "; 11 

Insert: 11
." 

12. Page 11, lines 12 through 17 
Strike: subsections (C) and (d) in their entirety 

13. Page 15, line 1. 
Strike: 111l.l 11 

14. Page 15, line 7, 
Strike: '1ill" 
Insert: "(l)" 

15. Page 15, line 10. 
Strike: 1'.!El" 
Insert: "(2)" SENATE 

H/l;. t-1u 
641722SC.San 



16. Page 15, line 13. 
Strike: "1£1" 
Insert: 1111 (3) 11 

17. Page 15, lines 16 through 25. 
Strike: subsections (2) and (3) in their entirety 

-END-

Page 3 of 3 
March 22, 1993 
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HOUSE BILL NO. 610 

INTRODUCED BY IIHALEN 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE 

ENFORCEMENT AUTHORITY OF THE DEPARTMENT or HEALTH AND 

ENVIRONMENTAL SCIENCES REGARDING HEALTH CARE FACILITIES; 

AUTHORIZING THE DEPARTMENT OP' HEALTH AND ENVIROIINEN'l'AL 

SCIENCES TO IMPOSE AND COLLECT CIVIL AND ADMINISTRATIVE 

PENALTIES f'OR STATUTORY AND REGULATORY VIOLATIONS1 GRANTING 

THE DEPARTMENT ADMINISTRATIVE ORDER AUTHORITY: PROVIDING P'OR 

RECEIVERSHIP; CLARIFYING CRIIIINAL PENALTY PROVISIONS1 

CREATING A PATIENT PROTECTION ACCOUNT1 PROVIDING FOR A 

STATUTORY APPROPRIATION: AMENDING SECTIONS 17-7-502, 

50-5-103, 50-5-108, 50-5-201, ANO 50-5-207, MCA; AND 

REPEALING SECTIONS 50-5-109, 50-5-221, 50-5-229, 50-5-230, 

AND 50-5-231, IICA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OP' MONTANA: 

NEW SECTION. Section 1. Probibited activities. It is 

unlawful to: 

(l) operate a facility without a license: 

(2) prevent, interfere with, or i■pede depart■ent 

investigation, depart11ent enforcement, depart•ent 

examination of relevant books and records, or activities of 

the department concerning the preservation of evidence; or 
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(l) violate any provision of part l or 2 of this 

chapter or violate a rule, license provision, or order 

adopted or issued pursuant to part 1 or 2. 

NEW SECTION. Section 2. Civil penalties. 11 l A person 

who ca.its an act prohibited by (section l) THAT THREATENS 

TBE HEALTH OR SAFETY OF ONE OR NORE INDIVIDUALS ENTRUSTED TO 

THE CARE or TBE PERSON is subject to a civil penalty not to 

exceed $1,000 for each DAY THAT A FACILITY IS IN violation 

OF A PROVISION or PART l OR 2 OF THIS CHAPTER OR OF A ROLE, 

LICENSE PROVISION, OR ORDER ADOPTED OR ISSUED PURSUANT TO 

PART 1 OR 2. Baeh--day--ef--eaeh--•iela~ien--eefts~itates--a 

separate--effenseT The depart■ent or, upon request of the 

depart-nt, the county attorney of the county in which the 

health care facility in question is located ■ay petition the 

court to i■poae the civil penalty. Venue for an action to 

collect a civil penalty pursuant to this section is in the 

county in which the facility is located or in the first 

judicial district. 

(2) A penalty collected under this section must be 

deposited in the petient-preteetien-aeeottftt-pre•ided-fer-in 

tseetien-1i GENERAL FUND. 

(3) In addition to or exclusive of the remedy provided 

in subsection (1), the department may pursue remedies 

available for a violation as provided for in 50-5-108 or any 

other remedies available to it. 
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NEW SECTION. Section 3. Criainal penalties. ( l) A 

person is guilty of an A CRIMINAL offense under this section 

if the person knowingly DOES ANY OF THE FOLLOWING AND BY 

DOING SO THREATENS THE HEALTH OR SAFETY OF ONE OR MORE 

INDIVIDUALS ENTRUSTED TO THE CARE OF THE PERSON: 

(a) commits an act prohibited by [section l); 

(b) omits material inforaation or makes a false 

statement or representation in an application, record, 

report, or other document filed, maintained, or used for 

compliance with the provisions of part 1 or 2 of this 

chapter or with rules, license provisions, or orders adopted 

or issued pursuant to part 1 or 2; or 

(c) destroys, alters, conceals, or fails to file or 

maintain any record, information, or application required to 

be maintained or filed in compliance with a provision of 

part 1 or 2 of this chapter or in compliance with a rule, 

license provision, or order adopted or issued pursuant to 

part 1 or 2. 

(2) A person gailty--ef--an--effense CONVICTED under 

subsection (lJ is subject to a fine of not more than $1,000 

for the first offense and not B10re than $2,000 for each 

subsequent offense FOR EACH DAY THAT A FACILITY IS IN 

VIOLATION OF A PROVISION OF PART l DR 2 OF THIS CHAPTER OR 

OP A RULE, LICENSE PROVISION, OR ORDER ADOPTED OR ISSUED 

PURSUANT TO PART 1 OR 2. Baeh--day--ef--eaeh-Yielatien 
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eeftsti~a~ea-a-separate-•ieia~ien~ 

(3) Aet¼en PROSECUTION under this section does not bar 

enforceaent under any other section of this chapter or 

pursuit of any other appropriate re111edy by the department. 

(4) Venue for an--aet¼en---te---eelleet---a---penalty 

PROSECUTION pursuant to this section is in the county in 

which the facility is located or in the first judicial 

district. 

t5t--A--penalty--eelleeted--ander--this--seetien-mttst-be 

depeaited-in-the-pa~ien~-pre~eetion-accottnt-prowided-for--¼n 

fseetien-1tT 

NEW SECTION. Section 4. Adainistrative enforceaent -­

notice -- order for corrective action ----administratiTe 

penalty. (l) If the department believes that a violation of 

a provision of part 1 or 2 of this chapter or of a rule 

adopted or a condition or limitation imposed by a license 

issued pursuant to part 1 or 2 has occurred, it may serve 

written notice on the alleged violator or the violator's 

agent personally or by certified mail. The notice must 

specify the provision of part 1 or 2 of this chapter or the 

rule or license condition or limitation alleged to have been 

violated and the facts alleged to constitute the violation. 

THE NOTICE MUST INFORM THE ALLEGED VIOLATOR OF THE RIGHT TO 

A HEARING AND THAT THE CONTESTED CASE PROVISIONS OF THE 

MONTANA ADMINISTRATIVE PROCEDURE ACT, TITLE 2, CHAPTER_ 4_,_ 
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PART 6, APPLY TO THE HEARING. The notice may include an 

order to take necessary corrective action, including ceasing 

new admissions, relocating residents, or ceasing the 

violation within a reasonable period of time stated in the 

order7--er--an--o~der--te--pay-an-adllift¼strat½•e-pena¼ty7-er 

beth. The order becomes final unless, within 30 days after 

the notice is received, the person named requests in writing 

a hearing before the board. On receipt of the request, the 

board shall schedule a hearing. Until issuance of a contrary 

decision by the board, a department order concerning 

corrective action remains effective and enforceable. 

(2) If, after a hearing held under subsection (1), the 

board finds that a violation has occurred, it shall issue an 

appropriate order for the prevention, abatement, or control 

of the violation involved or the taking of other corrective 

action er-an-erder-for-the-assessment-of--an--ad■inistrati•e 

pefta¼ty7-er-heth. As appropriate, an order issued as part of 

a notice or after a hearing may prescribe the date by which 

the violation must cease~ AND THE time limits for particular 

action in preventing, abating, or controlling the violation; 

er-the-date-by-wh¼eh--the--ada¼n¼strati•e--pena¼ty--aast--be 

paid. If, after a hearing on an order contained in a notice, 

the board finds that a violation has not occurred or is not 

occurring, it shall declare the department order void. 

t~t--An-erder-ieeued-pttrettant-te-this-seetion-may-i■pose 
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an-ada¼n½strati•e-pena¼ty-ef-net-■ere-than-$¼F888--fer--eaeh 

•½e¼at½enT-Baeh-day-ef-eaeh-•½e¼at½en-eenst¼tates-a-aeparate 

effenaeT 

f4t--ln-deter■in½ng-the-a""'ant-af-pena¼ty-ta-be-assessed 

fer--an-a¼¼eged-wie¼atien-ander-th¼s-seetienF-the-depart■ent 

er-the-beardy-as-appropriat~y-sha¼¼-eens½der~ 

t•t--the-grawity-ef-the-w½e¼at¼en-½n-teraa-ef-the-degree 

ef-phyaica¼-or-■enta¼-har•-~e-a--resident--er--pa~ien~;--~he 

degr~e--eE--herm-~e-the-hea¼th7-aafety7-rightsy-aeear¼tyT-or 

we¼fare--ef--a--resident--er--patient7--and--the--degree--ef 

de•¼at¼en-eeaaitted--by--the--facility--Eroa--a--requtreaen~ 

impesed-by-part-l-er-i-ef-this-chapter-er-by-a-raleF-¼ieense 

pre•ia¼en7--er-erder-adepted-er-isstted-purstteftt-to-part-¼-er 

i~ 

tbt--whether-the-ameaftt--af--the--penalty--ser•es--aa--a 

deterrent-re¼atiYe-te-the-e½½e~ed-•~olatoris-abi¼ity-to-pay~ 

te+--the--eeonem¼e--beftef¼t--or--sa•ingsT-if-any7-~e-the 

al¼eged-•ie¼ater-as-a-reeu¼t-ef-noneomp¼ianee;-and 

td¼--ether-ma~ters-as-;ustiee-may-require. 

t5till The contested case provisions of the Montana 

Administrative Procedure Act, Title 2, chapter 4, part 6, 

apply to a hearing conducted pursuant to this section. 

t6ti.!l Instead of or in addition to issuing the order 

provided for in subsection (1), the department may: 

(a) require that the alleged violators appear before 
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the board for a hearing at a time and place specified in the 

notice and answer the charges; or 

(b) initiate action under any other applicable 

provisions of part 1 or 2 of this chapter. 

t~till ~his--ehapter--does--not--preyent-the-department 

£rc,e--king-e££orts-to-obtain-•o¼ttntary--e"'"P¼ianee--threngh 

warninq7--eeftferenee7-er-afty-ether-appropriate-mean&T ~ 

ACTING UNDER THIS SECTION, THE DEPARTMENT SHALL ATTEMPT TO 

OBTAIN VOLUNTARY COMPLIANCE THROUGH A WARNING, CONFERENCE, 

OR ANY OTHER APPROPRIATE AND REASONABLE METHOD. 

t8till In connection with a hearing held pursuant to 

this section, the board may and on application by a party 

shall c0111pel the attendance of witnesses and the production 

of evidence on behalf of any party. 

t9t--An--ad■inistrett•e--pena¼ty--eo¼¼eeted--pnrsttant-to 

this-seetien-mast-he-~epesite~--¼n--the--patien~--preteetien 

aeeettnt-previded-fer-in-tseetien-~i• 

NEW SECTION. Section 5. Receiverships. ( l) -upon IF 

RECEIVERSHIP HAS NOT ALREADY BEEN INSTITUTED UNDER MEDICAID 

OR MEDICARE, UPON notice to the facility, the department may 

file a complaint in district court for receivership under 

any of the following conditions in addition to applicable 

conditions listed in 27-20-102: 

(a) a facility is operating without a license and 

residents are in danger of serious physical or mental harm; 
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intending to close has not made (b) a facility 

arrange■ents within 30 days before closure for the orderly 

transfer of reaidenta: 

(cl a facility is abandoned by an owner: 

(di a life threatening situation exists for the 

residents of the facility: or 

tet--a--£aei¼ity--haa-repeated¼1-•io¼ated-the-pre•ia¼ens 

ef-~i~le-597-ehapter-S7-part-¼-or-i7-or-heth7-er--~he--ra¼ea 

t■p¼e■enting-thnae-pre•tsinnsT 

t~t--ff--a--enndition--apeetfied-tn-sttbseetion-ttttet-nr 

t¼ttdt-e•ista7-a-reaident-er-a-reatdentia-¼ega¼-guardian--er 

fa■i¼y--■eaber--aay--init¼ate-reee¼•ership-proeeedinga-after 

firat-,+•¼ft9-reaaonabie-net¼ee-ef--the--preeeed¼nga--~e--the 

departaent--and--gi•ing--the--department--an--eppertttnity-tn 

reapend-to-the-eendttien&T 

t3till fn-the-e•ent-of IF THE DEPARTMENT BELIEVES THERE 

IS an emergencyT-within-the--diseret¼en--eE--the--depar~ment 

THAT PRESENTS OR MIGHT PRESENT AN IMMEDIATE AND SERIOUS 

THREAT TO THE HEALTH OR SAFETY OF PATIENTS OR RESIDENTS OF A 

FACILITY, a receiver may be appointed BY THE COURT upon an 

ex parte application by the department. If a receiver is 

appointed upon an ex parte application, notice must be given 

by the department to the facility within 24 hours of 

issuance of the receivership order and a hearing must be 

offered the facility by the court within 10 days of issuance 
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of the order to determine whether the order will be 

continued. 

t4tffi The depart•ent shall maintain a list of persons 

qualified to act as receivers. 

t5tfil The selection, appoint■ent, and removal of 

receivers must be consistent with Title 27, chapter 20, 

parts 2 and 3. 

t6till Whenever possible, receivers must be paid fr0111 

the income of the facility; however, receivers may be paid 

from the patient protection account provided for in [section 

7). The court shall direct the amount of payments to be made 

to the receiver, the payments to be made by the receiver, 

and the order of payments made to the receiver or to other 

entities. Payments owed to a facility that are made to the 

receiver must be used to discharge any obligation of the 

entity making the payments owed to the facility. 

titill The powers and duties of the receiver include: 

(a) the duty to protect the health, welfare, and safety 

of the residents: 

(b) the power to hire, discipline, and fire staff; 

(c) the power to collect debts due to the facility; 

(d) the power to settle labor disputes: 

(e) the powec to petition the court to set aside 

unreasonable contracts or leases entered into by 

facility management; 
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(f) the power to ■ake capital invest-nts in the 

facility with court approval; and 

(g) all other powers granted receivers by 27-20-302. 

NEW SECTION. Section 6. Facility inspections. (1) In 

addition to its annual licensure inspections, as provided by 

S0-5-204, the department ■ay inspect any facility for 

c0111pliance with part l or 2 of this chapter or for 

compliance with a rule, license pcovision, or order adopted 

or issued pursuant to part 1 or 2. 

(2) An authorized representative of the department may 

inspect a facility and associated property without prior 

notice to the owner oc staff of the facility whenever the 

departaent .considers it necessa.cy. The authorized 

representative ■ust be given access to all records and an 

opportunity to copy the records. 

NEW SECTION. Section 7. Patient protection account. 

(1) There is a patient protection account in the state 

special revenue fund. The money in the account is 

statutorily appropriated to the department as provided in 

17-7-502. 

(2) There is deposited in the patient protection 

account: 

tat--penal~ies-eol½ee~ed-pttrsHsn~-~e-psr~-¼-er-i-of-~his 

ehap~err 

tbtfil money received by the department in the form of 
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gifts, grants, reimburse■ents, or appropriations from any 

source that are intended to be used for the purposes of the 

account; and 

te~ill_ interest earned on money in the account~ 

(3) The funds deposited in the patient protection 

account may be used only: 

(a) to administer parts--¼--and--i--ef--th¼s--ehepter7 

ine¼ading-departaent-expenae■-••aeeiated-vith-ad■inistretien 

A FACILITY DURING RECEIVERSHIP; 

(b) to pay for the coat of department-initiated 

relocation of residents; 

(cl to pay for receivers as provided under (section 

5(6))T; ANO 

(DI TO REIMBURSE RESIDENTS OR PATIENTS FOR PERSONAL 

FUNDS IN OR ON THE FACILITY PREMISES OR IN A FACILITY 

ACCOUNT THAT ARE LOST BY A RESIDENT OR PATIENT THROUGH THE 

FAULT OF THE FACILITY. 

Section 8. Section 17-7-502, MCA, is amended to read: 

"17-7-502. Statutory appropriations definition 

requisites for validity. (1) A statutory appropriation is an 

appropriation made by permanent law that authorizes spending 

by a state agency without the need for a biennial 

legislative appropriation or budget amendment. 

(2) Except as provided in subsection (4), to be 

effective, a statutory appropriation must comply with both 
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of the following provisions: 

(a) The law containing the statutory authority ■ust be 

listed in subaection (3). 

(bl The law or portion of the law making a statutory 

appropriation ■uat apecifically state that a statutory 

appropriation is aade as provided in this section. 

(3) The following laws are the only laws containing 

statutory appropriations: 2-9-202; 2-17-105; 2-18-812; 

10-3-203: 10-3-312; 10-3-314; 10-4-301; 13-37-304: 15-1-111: 

15-23-706; 15-25-123; 15-31-702; 15-36-112; 15-37-117: 

15-65-121: 15-70-101; 16-1-404; 16-1-410; 16-1-411: 

17-3-212; 17-5-404; 17-5-424; 17-5-704; 17-5-804; 17-6-409; 

17-7-304: 19-5-404; 19-6-709; 19-8-504; 19-9-702; 19-9-1007, 

19-10-205; 19-10-305; 

19-11-606; 19-12-301; 

20-6-406: 20-8-111; 

19-10-506; 19-11-512; 19-11-513; 

19-13-604: 

20-9-361; 

19-15-101; 

20-26-1503; 

20-4-109; 

22-3-811; 

23-5-136: 23-5-306; 23-5-409; 23-5-610; 23-5-612; 23-5-631; 

23-7-301; 23-7-402; 27-12-206; 37-43-204; 37-51-501; 

39-71-2504; 44-12-206; 44-13-102; [section 7): 53-6-150; 

53~24-206; 61-5-121; 67-3-205: 75-1-1101; 75-5-507; 

75-5-1108; 75-11-313; 76-12-123; 77-1-808; 80-2-103; 

80-11-310; 82-11-136; 82-11-161; 85-1-220; 90-3-301: 

90-4-215; 90-6-331: 90-7-220; and 90-9-306. 

(4) There is a statutocy appropriation to pay the 

pcincipal, interest, premiums, and costs of issuing, paying, 
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and securing all bonds, notes, or other obligations, as due, 

that have been authorized and issued pursuant to the laws of 

Montana. Agencies that have entered into agree■ents 

authorized by the laws of Montana to pay the state 

treasurer, for deposit in accordance with 17-2-101 through 

17-2-107, as determined by the state treasurer, an amount 

sufficient to pay the principal and interest as due on the 

bonds or notes have statutory appropriation authority for 

the payments. (In subsection (3): pursuant to sec. 7, Ch. 

567, L. 1991, the inclusion of 19-6-709 terminates upon 

death of last recipient eligible for supplemental benefit; 

and pursuant to sec. 18, Ch. 748, L. 1991, the inclusion of 

22-3-811 terminates June 30, 1993.J" 

Section 9. Section 50-5-103, MCA, is amended to read: 

•so-5-103. Rules and standards 

joint c~ission. (1) The department 

adopt rules and minimum standards 

parts 1 threttgh-4 and 2, 

accreditation by 

shall promulgate and 

for implementation of 

(2) Any facility covered by this chapter shall comply 

with the state and federal requirements relating to 

construction, equipment, and fire and life safety. 

(3) The department shall extend a reasonable time for 

compliance with rules for parts l threttgh-4-after and 2 upon 

adoption~ 

( 4 I Any hospital that furnishes written evidencer 
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including the rec-ndation for future cooopliance 

atate-nts to the depart-nt of ita accreditation granted by 

the joint ~iaaion on accreditation of heap¼ta¼s health 

care organizations, ia eligible for licensure in the state 

for the accreditation period and 111ay not be subjected to an 

inspection by the depart■ent7-exeep~-~ha~-~he for purposes 

of the licensing process. The departaent may, in addition to 

its inspection authority in (section 6lr inspect any 

licensed health care facility to answer specific complaints 

made in writing by any person against the facility when saeh 

the complaints pertain to licensing requirements. Inspection 

by the department upon stteh a specific complaint made in 

writing pertaining to licensing requirements sha¼¼-be is 

limited to the specific area or condition of the health care 

facility to which the complaint pertains. 

(5) The department 

licensure during the 

may consider as eligible for 

accreditation period any health care 

facility, other than a hospital, that furnishes written 

evidence, including the recommendation for future compliance 

statements, of its accreditation by the joint commission on 

accreditation of health care organizations~ The department 

aay inspect a health care facility considered eligible for 

licensure under this section to ensure compliance with state 

licensure standards.• 

Section 10. Section 50-5-108, MCA, is amended to read: 
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•50-5-108. Injunction. ill The departmenty-&n-ad•iee-af 

the-a~~orney-~enera¼T aay bring an action for injunction or 

other process against any person to reatra¼n-er-pre•ent-the 

eetab¼¼sh■eftt7--eondaee7--111enage■ent7--er--operatton--ef---a 

faei¼tty--whieh--ta-in-w¼o¼atien-of-any-pro•ision-ef-perts-i 

er-4-af-this-ehapter~ 

(a) restrain a facility from engaging in a prohibited 

activity that is endangering the health, safety, or welfare 

of any individual under the care of the facility: 

fb) enjoin a violation of part 1 or 2 of this chapter, 

or a violation of a rule, license provision, or order 

adopted or issued pursuant to part 1 or 2; or 

(c) require compliance with part 1 or 2 of this chapter 

or compliance with a rule, license provision, or order 

adopted or issued pursuant to part l or 2. 

(2) A court may award the depert■ent PREVAILING PARTY 

costs, reasonable attorney fees, and expenses incurred in 

investigating, abating, or enjoining a violation of or 

enforcing part 1 or 2 of this chapter or a rule, license 

provision, or order adopted or issued pursuant to part 1 or 

2. 

(3) Costs, attorney fees, and expenses awarded to the 

department pursuant to this section sust be dePOsited in the 

petient--proteetian--aeeeant--pro•ided--for--in--tseetien-~t 

GENERAL FUND. • 
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Section 11. Section 50-5-201, MCA, is -ended to read: 

•50-s-201. Licenae requir-nts. Cll A facility or 

llcens- wha-eanteap¼atea considering construction or or 

alteration or addition to a health care facility shall 

sub■ it plans and specifications to the depart■ent for 

preli■inary inspection and approval prior to ~encing 

construction. 

C2J No ~ person ■ay !!!?! NOT operate a health care 

facility unless the facility is licensed by the department. 

Licenses may be issued for a period of 1 to 3 years in 

duration. A license is valid only for the person and 

premises for which it was issued. A license may not be sold, 

assigned, or transferred. 

Cl I Upon discontinuance of the operation or upon 

transfer of ownership of a facility, the license must be 

returned to the department. 

(4) Licenses aha¼¼ must be displayed in a conspicuous 

place near the admitting office of the facility." 

Section 12. Section 50-5-207, MCA, is amended to read: 

•50-5-207. Denial, suspension, or revocation of health 

care facility license -- provisional license. (11 The 

department may deny, suspend, or revoke a health care 

facility license if any of the following circumstances 

exist: 

(al The facility fails to meet the minimum standards 
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pertaining to it prescribed under 50-5-103. 

(bl The staff ls insufficient in nu■ber or unqualified 

by lack of training or experience. 

(c) The applicant or any person managing it has been 

convicted of a felony and denial of a license on that basis 

is consistent with 37-1-203 or the applicant otherwise shows 

evidence of character traits inimical to the health and 

safety of patients or residents. 

(d) The applicant does not have the financial ability 

to operate the facility in accordance with law or rules or 

standards adopted by the department. 

(el There is cruelty or indifference affecting the 

welfare of the patients or residents. 

(fl There is misappropriation of the property or funds 

of a patient or resident. 

(gl There ls conversion of the property of a patient or 

resident without ~¼9 the patient's OR RESIDENT'S consent. 

(hi Any provision of parts l through 3 is violated. 

(2) The department -y reduce a license to provisional 

status if as a result of an inspection it ls deter■ined 

■¼nim-atsndsrds-sre-not-be¼n9-■et that the facility has 

failed to comply with a provision of part 1 or 2 of this 

chapter or has failed to coaply with a rule, license 

24 provision, or order adopted or issued pursuant to par~ 1 or 

25 2. 
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(31 The denial, suspension, or revocation of a health 

care facility license is not subject to the certificate of 

need requirements of part 3. . 
1•1 The department ■ay provide in its revocation order 

that the revocation will be in effect for up to 2 years. If 

this provision is appealed, it ■ust_l>e affirmed or reversed 

by the board OR COORT." 

NEW SECTION. Section 13. Repealer. sections 50-5-109, 

50-5-221, 50-5-229, 50-5-230, and 50-5-231, 

repealed. 

MCA, are 

NEW SECTION. Section 14. Codification instruction. ( 1 J 

[Sections 1 through 6] are intended to be codified as an 

integral part of Title 50, chapter 5, part l, and the 

provisions of Titl.e 50, chapter 5, part l, apply to 

[sections 1 through 6). 

(2) (Section 71 is intended to be codified as an 

integral part of Title 50, chapter 5, part 2, and the 

provisions of Title SO, chapter 5, part 2, apply to [section 

7). 

-End-
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HOUSE BILL NO. 610 

INTRODUCED BY WHALEN 

A BlLL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE 

ENFORCEMENT AUTHORITY OF THE DEPARTMENT OF HEALTH AND 

ENVIRONMENTAL SCIENCES REGARDING HEALTH CARE FACILITIES; 

AUTHORIZING THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL 

SCIENCES TO IMPOSE AND COLLECT CIVIL ANB--llBM¼N¼S~RA~¼YB 

PENALTIES FOR STATUTORY AND REGULATORY VIOLATIONS; GRANTING 

THE DEPARTMENT ADMINISTRATIVE ORDER AUTHORITY; PROVIDING FOR 

RECEIVERSHIP; CLARIFYING CRIMINAL PENALTY PROVISIONS; 

CREATING A PATIENT PROTECTION ACCOUNT; PROVIDING FOR A 

STATUTORY APPROPRIATION; AMENDING SECTIONS 17-7-502, 

50-5-103, 50-5-108, 50-5-201, AND 50-5-207, MCA; AND 

REPEALING SECTIONS 50-5-109, 50-5-221, 50-5-229, 50-5-230, 

AND 50-5-231, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Prohibited activities. It is 

unlawful to: 

(l} operate a facility without a license: 

(2) prevent, interfere with, or impede department 

investigation, department enforcement, department 

examination of relevant books and records, or activities of 

the department concerning the preservation of evidence; or 
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(3) violate any provision of part l or 2 of this 

chapter or violate a rule, license provision, or order 

adopted or issued pursuant to part 1 or 2. 

NEW SECTION. Section 2. Civil penalties. (1) A person 

who commits an act prohibited by [section l] ~HA~-~HRBA~BNS 

~HB-HBAb~H-9R-SAJ>B'!'Y-eP-8NH-8R-M0RB-¼NB¼Y¼BBAbS-BN~RBS~HB-'1'8 

~HB-eARB-8P-~BB-PBRS8N is subject to a civil penalty not to 

exceed $1,000 for each DAY THAT A FACILITY IS IN violation 

OF A PROVISION OF PART l OR 2 OF THIS CHAPTER OR OF A RULE, 

LICENSE PROVISION,_ __ ()R ORDER ADOPTED OR ISSUED PURSUANT TO 

PART l OR 2. Baeh--day--o~--eaeh--vio¼ation--eonst¼tates--a 

separa~e--o££ense• The department or, upon request of the 

department, the county attorney of the county in which the 

health care facility in question is located may petition the 

court to impose the civil penalty. Venue for an action to 

collect a civil penalty pursuant to this section is in the 

county in which the facility is located or in the first 

judicial district. 

j2) IN DETERMINING THE AMOUNT OF PENALTY TO BE ASSESSED 

FOR AN ALLEGED VIOLATION UNDER THIS SECTION, THE COURT SHALL 

CONSIDER: 

jA) THE GRAVITY OF THE VIOLATION IN TERMS OF THE DEGREE 

OF PHYSICAL OR MENTAL HARM TO A RESIDENT OR PATIENT; THE 

DEGREE OF HARM TO THE HEALTH, SAFETY, RIGHTS, SECURITY, OR 

WELFARE OF A RESIDENT OR PATIENT; AND THE DEGREE OF 

-2- RB 610 
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DEVIATION COIIMITTED BY THE FACILITY FROM A REQUIREMENT 

IMPOSED BY PART 1 OR 2 OF THIS CHAPTER OR BY A RULE, LICENSE 

PROVISION, OR ORDER ADOPTED OR ISSUED PURSUANT TO PART l OR 

2; 

(B) OTHER MATTERS AS JUSTICE MAY REQUIRE, 

titill A penalty collected under this section must be 

deposited in the patient-preteetiefl-aeeettn~-prewided-re~-in 

taeet±on-Tt 6HNHRAJ,-f'S!IB PATIENT PROTECTION ACCOUNT PROVIDED 

FOR IN [SECTION 7]. 

t3tl!l In addition to or exclusive of the remedy 

provided in subsection (1), the department may pursue 

remedies available for a violation as provided for in 

50-5-108 or any other remedies available to it. 

NEIi SECTION. Section 3. Cr illinal penalties. (1) A 

person is guilty of an A CRIMINAL offense under this section 

if the person knowingly CONCEALS MATERIAL INFORMATION ABOUT 

THE OPERATION OF THE FACILITY OR DOES ANY OF THE FOLLOWING 

AND BY DOING SO THREATENS THE HEALTH OR SAFETY OF ONE OR 

MORE INDIVIDUALS ENTRUSTED TO THE CARE OF THE PERSON: 

(a) 

(b) 

comnits an act prohibited by [section 1]; 

omits material information or makes a false 

statement or representation in an application, record, 

report, or other document filed, maintained, or used for 

compliance with the provisions of part 1 or 2 of this 

chapter or with rules, license provisions, or orders adopted 
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or issued pursuant to part l or 2; or 

(c) destroys, alters, conceals, or fails to file or 

maintain any record, information, or application required to 

be maintained or filed in compliance with a provision of 

part 1 or 2 of this chapter or in compliance with a rule, 

license provision, or order adopted or issued pursuant to 

part l or 2. 

(2) A person gtti¼ty--o£--an--o££ense CONVICTED under 

subsection (l) is subject to a fine of not more than $1,000 

for the first offense and not more than $2,000 for each 

subsequent offense FOR EACH DAY THAT A FACILITY rs IN 

VIOLATION OF A PROVISION OF PART l OR 2 OF THIS CHAPTER OR 

OF A RULE, LICENSE PROVISION, OR ORDER ADOPTED OR ISSUED 

PURSUANT 'l'O PART 1 OR 2. Baeh--day--o£--eaeh--¥±e¼at±on 

e&ftee¼tates-a-separa~e-vio¼a~ioft• 

(3) IN DETERMINING THE AMOUNT OF PENALTY TO BE ASSESSED 

FOR AN ALLEGED VIOLATION UNDER THIS SECTION, THE COURT SHALL 

CONSIDER: 

(A) THE GRAVITY OF THE VIOLATION IN TERMS OF THE DEGREE 

OF PHYSICAL OR MENTAL HARM TO A RESIDENT OR PATIENT; THE 

DEGREE OF HARM TO THE HEALTH, SAFETY, RIGHTS, SECURITY, OR 

WELFARE OF A RESIDENT OR PATIENT; AND THE DEGREE OF 

DEVIATION COMMITTED BY THE FACILITY FROM A REQUIREMENT 

IMPOSED BY PART 1 OR 2 OF THIS CHAPTER OR BY A RULE, LICENSE 

PROVISION, _QR OR~ER ADOPTED OR ISSUED PURSUANT TO PART 1 OR 
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2; 

(B} OTHER MATTERS AS JUSTICE MAY REQUIRE. 

t3till Aet*en PROSECUTION under this section does not 

bar enforcement under any other section of this chapter or 

pursuit of any other appropriate remedy by the department. 

t4till Venue for an--aetion--~o--ee¼¼eet--a--pena¼ty 

PROSECUTION pursuant to this section is in the county in 

which the facility is located or in the first judicial 

district. 

t5t--A-pena¼ty-ee¼¼eeted--ttnde~--th¼e--seetien--mttst--be 

deposited--in-the-patient-proteetion-aecount-provided-for-in 

tseet*en-TtT 

(6) A PENALTY COLLECTED UNDER THIS SECTION MUST BE 

DEPOSITED IN THE PATIENT PROTECTION ACCOUNT PROVIDED FOR IN 

[SECTION 7]. 

NEW SECTION. Section 4 . .Adainistrative enforceaent 

notice order for corrective action ---administrative 

pena¼ty. (l) If the department believes that a violation of 

a provision of part 1 or 2 of this chapter or of a rule 

adopted or a condition or limitation imposed by a license 

issued pursuant to part 1 or 2 has occurred, it may serve 

written notice on the alleged violator or the violator 1 s 

agent personally or by certified mail. The notice must 

specify the provision of part l or 2 of this chapter or the 

rule or license condition or limitation alleged to have been 
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violated and the facts alleged to constitute the violation. 

THE NOTICE MUST INFORM THE ALLEGED VIOLATOR OF THE RIGHT TO 

A HEARING AND THAT THE CONTESTED CASE PROVISIONS OF THE 

MONTANA ADMINISTRATIVE PROCEDURE ACT, TITLE 2, CHAPTER 4, 

PART 6, APPLY TO THE HEARING. The notice may include an 

order to take necessary corrective action, including ceasing 

new admissions, relocating residents, or ce_asing the 

violation within a reasonable period of time stated in the 

order7-er-an-order-to--pay--an--adllltntstrat*•e--pena¼ty,--or 

beth. The order becomes final unless, within 30 days after 

the notice is received, the person named requests in writing 

a hearing before the board. On receipt of the request, the 

board shall schedule a hearing. Until issuance of a contrary 

decision by the board, a department order concerning 

corrective action remains effective and enforceable. 

(2) If, after a hearing held under subsection (1), the 

board finds that a violation has occurred, it shall issue an 

appropriate order for the prevention, abatement, or control 

of the violation involved or the taking of other corrective 

action or--an-order-fer-the-assessment-0£-an-ad.ministrative 

pena¼ty7-er-beth. As appropriate, an order issued as part of 

a notice or after a hearing may prescribe the date by which 

the violation must cease7 AND THE time limits for particular 

action in preventing, abating, or controlling the violation7 

er--ehe--date--by--wh*eh--tfte-adm*ft*etrat¼•e-pena¼~y-most-be 
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paid. If, after a hearing on an order contained in a notice, 

the board finds that a violation has not occurred or is not 

occurring, it shall declare the department order void. 

t3t--An-order-iss~ed-p~rsaant-tc-this-seetion-may-impose 

an--administratiwe--pena¼ty-of-not-more-than-$¼7899-for-each 

Yie¼ation,-Eaeh-day-of-eaeh-vio¼ation-constitntes-a-separate 

ofrense. 

t4t--¼n-deter■ining-the-amettnt-o£-penalty-to-be-assessed 

for-an-a¼leged-yio¼ation-nnder-this-seetion7-the--depa:rtment 

or-the-beard7-ae-appropriate7-sha¼¼-eensider~ 

tat--the-9ravity-0£-the-violaticn-in-terms-of-the-de9ree 

0£--physieal--or--menta¼--harm-to-a-resident-er-paeient7-the 

degree-0£-harm-te-the-hea¼th,-sa£ety7-rights7--secttrity,--or 

we¼£are--0£--a--resident--er--patient7--and--the--de9ree--0£ 

de¥iat¼en--eoamitted--by--the--faci¼¼ty--£rom--a-reqttirement 

impesed-by-part-¼-or-~-o£-this-ehapter-or-by-a-rtt¼e7-½¼eense 

prevision7-or-order-adopted-or-isstted-pttrsttant-to-part-¼--or 

i7 

tbt--whether--the--amottnt--0£--the--pena¼ty--ser•es-ae-a 

deterrent-relative-te-the-a¼¼e9ed-•io¼atoris-abi¼ity-te-pay7 

tet--the-eeenemie-benef¼t-er-savings7--i£--any7--te--the 

a¼¼e9ed-vio¼ator-as-a-restt¼t-o~-noneomp¼ianee7-and 

tdt--other-matters-as-jttstiee-may-rll!-qttireT 

t5till The contested case provisions of the Montana 

Administrative Procedure Act, Title 2, chapter 4, part 6, 
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apply to a hearing conducted pursuant to this section. 

t6t.l..!l Instead of or in addition to issuing the order 

provided for in subsection (1), the department may: 

la) require that the alleged violators appear before 

the board for a hearing at a time and place specified in the 

notice and answer the charges: or 

lb) initiate action under any other applicable 

provisions of part 1 or 2 of this chapter. 

t~till ~hia-ehapter-does--not--prevent--the--departaent 

fr0111--maRing--e££area-te-ebeain-vo¼untary-camp¼ianee-throttgh 

warnin97-eeftference7-or-any-eeher-apprepr±ate-aeans~ BEFORE ---
ACTING UNDER THIS SECTION, THE DEPARTMENT SHALL ATTEMPT TO 

OBTAIN VOLUNTARY COMPLIANCE THROUGH A WARNING, CONFERENCE, 

OR ANY OTHER APPROPRIATE ANB-RllAS0NABbB-MB'l'B09 MEANS. 

t8till In connection with a hearing held pursuant to 

this section, the board may and on application by a party 

shall compel the attendance of witnesses and the production 

of evidence on behalf of any party. 

t9t--An-adllt.¼nistrat±ve--pena¼ty--ee¼¼ee~ed--parsaant--te 

tftis--seet±en--must--be--depos±ted-in-the-pat¼ent-preteet±on 

aceonnt-provided-£er-in-faeet¼en-~tT 

NEW SECTION. Section 5. Receiverships. Ill -upon _!F 

RECEIVERSHIP HAS NOT ALREADY BEEN INSTITUTED UNDER MEDICAID 

OR MEDICARE, UPON notice to the facility, the department may 

file a complaint in district court for receivership under 
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any of the following conditions in addition to applicable 

conditions listed in 27-20-102: 

(a) a facility is operating without a license and 

residents are in danger of serious physical or mental harm; 

(b) a facility intending to close has not made 

arrangements within 30 days before closure for the orderly 

transfer of residents; 

(c) a facility is abandoned by an owner; 

(d) a life threatening situation exists for the 

residents of the facility; or 

tet--a-£acility-has-repeated±y-v¼elated--the--provisiens 

er--~it¼e--587-eftapter-5y-part-¼-er-iT-or-both7-or-the-ru¼es 

imp¼ementing-those-provisionsa 

tit--ff-a-eondition-speeified-in--s~bseetion--tlttet--o• 

t¼ttdt--exiets7-a-resident-er-a-residentis-¼ega¼-gttardian-or 

tami¼y-member-may-initiate--reeeiYership--proceedings--arter 

f¼rat--9¼•¼ng--reasenab¼e--not¼ee--0£-the-proceedings-to-the 

department-and--giving--tfte--depart■ent--an--epport~n¼ty--to 

respend-te-the-eend¼t¼onsT 

t3till ¼n-the-C¥Cftt-o£ IF THE DEPARTMENT BELIEVES THERE 

!! an emergency7--w¼thin--tfte-diseretion-of-the-department 

THAT PRESENTS OR MIGHT PRESENT AN IMMEDIATE AND SERIOUS 

THREAT TO THE HEALTH OR SAFETY OF PATIENTS OR RESIDENTS OF A 

FACILITY, a receiver m.ay be appointed BY THE COURT upon an 

ex parte application by the department. If a receiver is 
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appointed upon an ex parte application, notice must be given 

by the department to the facility within 24 hours of 

issuance of the receivership order and a hearing must be 

offered the facility by the court within 10 days of issuance 

of the order to determine whether the order will be 

continued. 

t•tlll The department shall maintain a list of persons 

qualified to act as receivers. 

t5t1.!l The selection, appointment, and removal of 

receivers must be consistent with Title 27, chapter 20, 

parts 2 and 3. 

t6t1_tl Whenever possible, receivers must be paid from 

the income of the facility; however, receivers may be paid 

from the patient protection account provided for in [section 

7]. The court shall direct the amount of payments to be made 

to the receiver, the payments to be made by the receiver, 

and the order of payments made to the receiver or to other 

entities. Payments owed to a facility that are made to the 

receiver must be used to discharge any obligation of the 

entity making the payments owed to the facility. 

titill The powers and duties of the receiver include: 

(a) the duty to protect the health, welfare, and safety 

of the residents; 

(b) the power to hire, discipline, and fire staff; 

(c) the power to collect debts due to the facility; 
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unreasonable contracts or leases entered 

facility management; 

HB 0610/03 

to set aside 

into by the 

(f) the power to make capital investments in the 

facility with court approval; and 

(g) all other powers granted receivers by 27-20-302. 

NEW SECTION. Section 6. Facility inspections. (1) In 

addition to its annual licensure inspections, as provided by 

50-5-204, the department may inspect any facility for 

compliance with part l or 2 of this chapter or for 

compliance with a rule, license provision, or order adopted 

or issued pursuant to part l or 2. 

(2) An authorized representative of the department may 

inspect a facility and associated property without prior 

notice to the owner or staff of the facility whenever the 

department considers it necessary. The authorized 

representative must be given access to all records and an 

opportunity to copy the records. 

NEW SECTIOI!-_ Section 7. Patient protection account. 

(1) There is a patient protection account in the state 

special revenue fund. The money in the account is 

statutorily appropriated ta the department as provided in 

17-7-502. 

(2) There is deposited in the patient protection 
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account: 

tat--penalt~ea-eoiieeted-p,,rsttant-to-part-¼-or-i-or-this 

ehapi:er; 

JlU_ PENALTIES COLLECTED PURSUANT TO PART 1 OR 2 OF THIS 

CHAPTER; 

tbt~ money received by the department in the form 

of gifts, grants, reimbursements, or appropriations from any 

source that are intended to be used for the purposes of the 

account: and 

tctf.!tt.1£l interest earned on money in the account. 

(3) The funds deposited in the patient protection 

account may be used only: 

tat--te-afflll¼n¼ater--parts--¼--and--r--ef--this--chapi:er7 

%nclttding-depari:men1:-expenses-assoeiat~d-w¼th-adlll¼nistratien 

A-PAe~b~~¥-BBR£N8-RBeH£YBRSH£P, 

(A) TO PAY FOR THE COSTS OF A RECEIVERSHIP; AND 

(b) to pay far the cost of department-initiated 

relocation of residents;~ 

tct--te-pay-fer-reee¼vers--as--previded--ttnder--tseetion 

5t6th,-ANB 

f!tt=~~--RH~MBBRSH--RHSfBHN~S--eR--PA~£H~~S-P8R-PBRS8NAb 

22 PllN96-fN-6R-6N--~HH--PAefb£~¥--PRHMfSHS--eR--£N--A--PAe£b£T¥ 

23 

24 

25 

AeeeeN~--~HA~--ARH-b6S~-B¥-A-RHS£BHN~-8R-PA~fHNT-~HR8B6H-THH 

PABJ,T-6l'-TBB-PAefbf~¥T 

Section 8. Section 17-7-502, MCA, is amended to [ead: 
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"17-7-502. Statutory appropriations definition 

requisites for validity. (1) A statutory appropriation is an 

appropriation made by permanent law that authorizes spending 

by a state agency without the need for a biennial 

legislative appropriation or budget amendment. 

(2) Except as provided in subsection (4), to be 

effective, a statutory appropriation must comply with both 

of the following provisions: 

(a) The law containing the statutory authority must be 

listed in subsection (3). 

(bl The law or portion of the law making a statutory 

appropriation must specifically state that a statutory 

appropriation is made as provided in this section. 

(3) The following laws are the only laws containing 

statutory appropriations: 2-9-202; 2-17-105; 2-18-812; 

10-3-203; 10-3-312; 10-3-314; 10-4-301; 13-37-304; 15-1-111; 

15-23-706; 15-25-123; 15-31-702; 15-36-112; 15-37-117; 

15-65-121; 15-70-101; 16-1-404; 16-1-410; 16-1-411; 

17-3-212; 17-5-404; 17-5-424; 17-5-704; 17-5-804; 17-6-409; 

17-7-304; 19-5-404; 19-6-709; 19-8-504; 19-9-702; 19-9-1007; 

19-10-205; 19-10-305; 19-10-506; 19-11-512; 19-11-513; 

19-11-606; 19-12-301; 19-13-604: 19-15-101; 20-4-109; 

20-6-406; 20-8-111: 20-9-361; 20-26-1503; 22-3-811; 

23-5-136; 23-5-306; 23-5-409; 23-5-610; 23-5-612; 23-5-631; 

23-7-301; 23-7-402; 27-12-206; 37-43-204; 37-51-501; 
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39-71-2504; 44-12-206; 44-13-102; 1section 7]; 53-6-150; 

53-24-206; 

75-5-1108; 

80-11-310; 

61-5-121; 67-3-205; 75-1-1101; 

75-11-313; 76-12-123; 77-1-808; 

82-11-136; 82-11-161; 85-1-220; 

90-4-215; 90-6-331; 90-7-220; and 90-9-306. 

75-5-507; 

80-2-103; 

90-3-301; 

(4) There is a statutory appropriation to pay the 

principal, interest, premiums, and costs of issuing, paying, 

and securing all bonds, notes, or other obligations, as due, 

that have been authorized and issued pursuant to the laws of 

Montana. Agencies that have entered into agreements 

authorized by the laws of Montana to pay the state 

treasurer, for deposit in accordance with 17-2-101 through 

17-2-107, as determined by the state treasurer, an amount 

sufficient to pay the principal and interest as due on the 

bonds or notes have statutory appropriation authority for 

the payments. (In subsection (3): pursuant to sec. 7, Ch. 

567, L. 1991, the inclusion of 19-6-709 terminates upon 

death of last recipient eligible for supplemental benefit; 

and pursuant to sec. 18, Ch. 748, L. 1991, the inclusion of 

22-3-811 terminates June 30, 1993.)" 

Section 9. Section 50-5-103, MCA, is amended to read: 

"50-5-103. Rules and standards accreditation by 

joint COlllllission. (1) The department shall promulgate and 

adopt rules and minimum standards for implementation of 

parts l chrettgh-4 and 2. 
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(2) Any facility covered by this chapter shall comply 

with the state and federal requirements relating to 

construction, equipment, and fire and life safety. 

(3) The department shall extend a reasonable time for 

compliance with rules for parts 1 throttgh-4-a£ter and 2 upon 

adoption. 

(4) Any hospital that furnishes written evidence, 

including the recommendation for future compliance 

statements to the department of its accreditation granted by 

the joint commission on accreditation of hospitals health 

care organizations, is eligible for licensure in the state 

for the accreditation period and may not be subjected to an 

inspection by the department7-exeept-thst-the for purposes 

of the licensing process. The department may, in addition to 

its inspection authority in [section 6], inspect any 

licensed health care facility to answer specific complaints 

made in writing by any person against the facility when stteh 

the complaints pertain to licensing requirements. Inspection 

by the department upon stteh a specific complaint made in 

writing pertaining to licensing requirements sha¼¼-be is 

limited to the specific a,ea or condition of the health care 

facility to which the complaint pertains. 

(5) The department may consider as eligible for 

licensure during the accreditation period any health care 

facility, other than a hospital, that furnishes written 
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evidence, including the recommendation for future compliance 

statements, of its accreditation by the joint commission on 

accreditation of health care organizations. The department 

may inspect a health care facility considered eligible for 

licensure under this section to ensure compliance with state 

licensure standards." 

Section 10. Section 50-5-108, MCA, is amended to read: 

0 50-5-108. Injunction. ill The department7-on-ad•iee-e£ 

the-atterney-general7 may bring an action for injunction or 

other process against any person to res~ra¼n-or-prevent-the 

estab¼isMlen~7--eendttet7--managemen~7--or--operation--e£---a 

faei¼ity--whieh--is-ift-Yie¼ation-0£-any-provision-0£-parts-¼ 

er-4-of-this-ehapter~ 

tat(l) restrain a facility from en~ in a 

prohibited activity that is endangering the health, safety, 

or welfare of any individual under the care of the facility; 

tbt(2) enjoin a violation of part l or 2 of this 

chapter, or a violation of a rule, license provision, or 

order adopted or issued pursuant to part 1 or 2; or 

tet(3) require compliance with part 1 or 2 of this 

chapter or compliance with a rule, license provision, or 

order adopted or issued pursuant to part 1 or 2. 

t~t--A-eeart-may-award-the departfflent PRBVAfbfN6--PAR~Y 

eestsT--reasonab¼e--a~torn~y--fees7-and-expenses-ineurred-¼n 

in•esti9a~in97-abat¼n97--o~--enjoinin9--a--vi0la~ion--of--er 
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enfore¼ng--part--¼--or--i-0£-th¼s-ehapter-or-a-rttie,-lieense 

pro¥ieien,-or-order-adopted-or-isstted-pttrettane-to-part-i--or 

iT 

f3+--eoets 7--attorney--reee7-and-e~penses-awarded-to-the 

department-pttrettant-to-th±s-eeetion-must-be-depos±ted-±n-the 

pat±ent-protectton--account--prov±ded--£or--±n--tseetion--~t 

SBNBRAb-P~NB.-" 

Section 11. section 50-5-201, MCA, is amended to read: 

•so-5-201. License requireaents. (1) A facility or 

licensee vho--eontemp¼ates considering construction of or 

alteration or addition to a health care facility shall 

submit plans and specifications to the department for 

preliminary inspection and approval prior to commencing 

construction. 

(2) Ne~ person may nee NOT operate a health care 

facility unless the facility is licensed by the department. 

Licenses may be issued for a period of l to 3 years in 

duration. A license is valid only for the person and 

premises for which it was issued. A license may not be sold, 

assigned, or transferred. 

(3) Upon discontinuance of the operation or upon 

transfer of ownership of a facility, the license must be 

returned to the department. 

(4) Licenses shall!!!!!!!! be displayed in a conspicuous 

place near the admitting office of the facility." 
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Section 12. section 50-5-207, MCA, is amended to read: 

•so-5-207. Denia1, suspension, or revocation of health 

care facility license 

department may deny, 

facility license if 

exist: 

provisional license. (1) The 

suspend, or 

any of the 

revoke a health care 

following circumstances 

(a) The facility fails to meet the minimum standards 

pertaining to it prescribed under 50-5-103. 

(b) The staff is insufficient in number or unqualified 

by lack of training or experience. 

{c) The applicant or any person managing it has been 

convicted of a felony and denial of a license on that basis 

is consistent with 37-1-203 or the applicant otherwise shows 

evidence of character traits inimical to the health and 

safety of patients or residents. 

(d) The applicant does not have the financial ability 

to operate the facility in accordance with law or rules or 

standards adopted by the department, 

(e) There is cruelty or indifference affecting the 

welfare of the patients or residents. 

(f) There is misappropriation of the property or funds 

of a patient or resident. 

(g) There is conversion of the property of a patient or 

resident without his the patient's OR RESIDENT'S consent. 

(h) Any provision of parts 1 through 3 is violated. 
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(2) The department may reduce a license to provisional 

status if as a result of an inspection it is determined 

3 m¼nimam--standards--are--net-being-met that the facility has 

4 

5 

failed to comply with a provision of part l or 2 of this 

chapter or has failed to comply with a rule~ license 

6 provision, or order adopted or issued pursuant to part 1 or 

7 2. 

8 (3) The denial, suspension, or revocation of a health 

9 care facility license is not subject to the certificate of 

10 need requirements of part 3. 

11 

12 

13 

14 

15 

16 

(4) The department may provide in its revocation order 

that the revocation will be in effect for up to 2 years. If 

this provision is appealed, it must be affirmed or reversed 

b~ the board OR COURT." 

NEW SECTION. Section 13. Repealer. Sections 50-5-109, 

50-5-221, 50-5-229, 50-5-230, and 50-5-231, MCA, are 

17 repealed. 

18 NEW SECTION. Section 14. Codification instruction. (1) 

19 (Sections 1 through 6] are intended to be codified as an 

20 

21 

22 

23 

24 

integral part of Title 

provisions of Title so, 
[sections l through 6). 

( 2) (Section 7) is 

integral part of Title 

50, chapter 5, part 1, and the 

chapter 5, part 1, apply to 

intended to be codified as an 

50, chapter 5, part 2, and the 

25 provisions of Title 50, chapter 5, part 2, apply to [section 
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-End-
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