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• ~ l4ouse. BILL IIO. &03 
INTRODUCED BY .J~cet-JC'"'~CCloa:llllo<C...--,:-----------=---

Ge, .. of- Q,,7u. 
A BILL rdfAN AC'1' &Wr~: ~~I~ 
LAN CONCERIIIIIG OBSCBIIIT't i DPAIIDUIG THE OBSCENITY LAIi TO 

INCLUDE ANY PERSON REGARDLESS OF Mai INCRBASIIIG PBNALTIES; 

ANO AMENDING SEC'!IOIIS 45-8-20)., 45-8-205, 45-8-206, 

45-8-207, AND 45-8-208, MCA.• 

BE IT EIIAC'l'ED BY THE Ll!lGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 45-8-201, IICA, is aaended to read: 

•45-a-201. Qbeoenity. Ill A person coaaits the offense 

of obscenity when, with knowledge of the obscene nature 

ther-f, he the person purposel.y or knowingly: 

la) sells, delivers, or provides or offers or agrees to 

sell, deliver, or provide any obscene writing, picture, 

record, or other representation or eabodi-nt of the obscene 

to anyone snder-the-ege-of-t&: 

(bl presente or directs an obscene play, dance, or 

other perfor-nce, or participate■ in that portion thereof 

whteh ~ -kes it obsceneT-to-anyoae-snder-the-ege-of-t81 

(c) publiahea, exhibits, or otherwise makes available 

anything obscene to-enyone-snder-the-age-of-½81 

(di performs an obscene act or otherwise present■ an 

obscene exhibition of--his-boity-to-enyone-snder-the-ege-of 
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H1 

(e) creates, buys, procures, or possesses obscene 

-tter or material with the purpose to disseainate it to 

anyone-an8er-~he-a9e-of-i8: or 

(fJ advertises or otherwise promotes the sale of 

obscene -terial or -terials represented or held out by hi■ 

the person to be obecene. 

(2) A thing is obscene if: 

(a) (ii it is a representation or description of 

perverted ultimate sexual acta, actual or simulated; 

(ii) it is a patently offensive representation or 

description of nor■al ulti■ate sexual acts, actual or 

aiaulatech or 

(iii) it is a patently offensive representation or 

description of ■asturbation, excretory functions, or lewd 

exhibition of the genitals; and 

(b) taken as a whole the aaterial: 

(ii applying conteaporary co■■unity standards, appeals 

to the prurient interest in sex; 

(ii) portrays conduct described in subsection (2)(a)(i), 

(ii), or (iii) in a patently offensive way1 and 

(iii) lacka aerious literary, artistic, political, or 

scientific value. 

(3) In any prosecution for an offense under this 

section, evidence ■halt-lH! is ad■issible to show: 

-2- HB "03 
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the predoainant appeal of the -terial and what 

if any, it vould prob4bly have on the behavior of 

(b) the artistic, literary, scientific, educational, or 

other merits of the -terial; 

(c) the degree of public acceptance of the -terial in 

the coaaunity; 

(di appeal to prurient interest or absence ~llereo£ of 

appeal to prurient intere■ t in advertising or other 

proaotion of the -terial; or 

(eJ purpose of the author, creator, publisher, or 

diaseainator. 

(4) A--peraon--eon•ietecl-oE-obseeni~y-eha¼¼-be-finecl-at 

¼eaat-f588-boat-not--re-than-$¼7888--or--iapr¼aonecl--in--the 

-~y-;a¼¼-for-a-tera-not-~o-.....,.ed-6--n~he7-or-bothT 

tSt Cities, towns, or counties may adopt ordinances or 

resolutions whieh that are more restrictive as to 

than the provisions of 45-8-205, 45-8-206L 

aection.• 

obacenity 

and this 

Section 2. Section 45-8-205, MCA, ia amended to read: 

•,s-8-205. Definition■• As uaed in 45-8-201 and 

45-8-205 through 45-8-208, the following definitions apply: 

(l) •Display or diss-ination of obscene -t•rial to 

ainore• means that quality of a description, exhibition, 

preaentation, or repre■entation, in whatever fora, of -aua;l 
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abuse when the material or 

whole, has the following 

(a) it■ doainant theme appeals to a ainorie prurient 

interest in aez; 

(b) it depicts or describe■ sexual conduct or 

sadoaasochistic abuse in a manner that is patently offensive 

to contemporary standards in the adult c.-unity with 

respect to what is suitable for or with reference to minors 

if it appears that the character of the material or the 

circumstances of its dissemination is designed gr~~cted 

to minors or susceptible audiences; and 

(c) it lacks serioua literary, scientific, artistic, or 

political value for--ainors. If the court finds that the 

material or perforaance has serious literary, scientific, 

artistic, or political value for a significant percentage of 

noraal o¼der-ainora persons, the aaterial or performance aay 

not be found to lack aaeh value for-the-entire-e¼aas-0£ 

a¼noraa 

(2) •Material• aeans a book, magazine, newspaper, 

paaphlet, po■ter, print, picture, figure, image, 

representation, description, aotion picture fil•, record, 

recording tape, or videotape (except a action picture or 

videotape rated G, PG, PG-13, or R by the aotion picture 

association of Aaerica). 
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(3) •Ninor•-aeans-a-peraon-ander-¼8-yeara-o~-a~eT 

t•t--aNeweetenda--ane-a-atand-that-d¼str¼bates-er-se¼¼a 

ftewapapera-or--9aa¼nea. 

tSt •Performance• means any ao~¼en-p¼e~~•eT-Ei¼•T-or 

•¼deetape-te•eepi,-a-aet¼en-pietare-er-Tideetape-rated-67-P67 

P6-¼37-or-R-by-the-ac,tion-p¼etare-aaaeeiatiOft--ef---r¼eatT 

ph~r•pll--reeerd7--eeapaet--d¼ak7-tape-reeerd¼n97-preTiew7 

tra¼¼er7 playi show1 skit1 dance1 or other live exhibition 

played or perforaed before an audience of one or more, with 

or without consideration. 

t6t1.!l •personR ■eans any individual, partnership, 

association, corporation, or other legal entity of any kind. 

t~till "Prurient intereat in sex• -ans a ahaaeful or 

aorbid interest in sex or excretion. 

tBtill •sexual conduct• includes: 

(a) vaginal, anal, or oral intercourse, whether actual 

or aiaulated. noraal or perverted. A sexual ac·t ia si■ulated 

when it gives the appearance of depicting actual sexual 

activity or the cons-tion of an ultiaate sexual act. 

Cb) aasturbation, excretory functions, or lewd 

exhibition of uncovered genital■ or-f-¼e-breasts1 

Cc) ■adomasochistic abuse, aeaning an act or condition 

that depicts torture, physical restraint by being fettered 

or bound, or flagellation of or by a nude person or a person 

clad in undergar .. nts or in a revealing or bizarre costume. 
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t9till "Ultiaate sexual act• ■eans vaginal or anal 

sexual intercourse, fellatio, cunnilingus, or bestiality.• 

Section 3. Section 45-8-206, MCA, is amended to read: 

"45-8-2D6. Public diaplay or di■■-.ination of obecene 

aaterial ~e-ainor■ • (1) A person M•in9-ena~&dy7-eon~ro¼7-or 

eaperw¼■ton-of-any-eoaaereia¼-ea~■B¼i■hllen~-or-newae~end 11ay 

not knowingly or purpoaely: 

(a) d¼ap¼ay publish, exhibit, or otherwi■• di■play or 

diaae■inate any obscene aaterial ~o-a¼nora--in--aaeh--a--way 

tt,at--■¼-r■T--■■-a-part-of-the-¼nTited-pab¼¼eT-w¼¼¼-be-eb¼e 

~e-v¼ew-~he-.11a~eria¼;-pro•¼ded7-however7-eha~--a--per■on--is 

eoas¼dered---t--.......,-d¼ap¼■yed-obseene-Mter¼a¼-te-¼-•• 

¼f-tbe-•ter¼a¼-¼a-kept-bttb¼nd--de•iee■--e-n¼y--knewn--■• 

b¼¼nder--r■ek■----that-tbe-¼ewer-two-thirda-of-the--ter¼a¼ 

¼s-net-e,q,eeed-te-•¼ev-or-ether-re■■onab¼e-efforta--re--de 

te-preTent-T¼ew-e-the-■-teria¼-by-a-■¼nor1 

(b) aell, furnish, present, distribute, or otherwise 

dis■-inate to a ■¼ner--or-a¼¼ow-a-■¼nor-to-•iew7-w¼th--er 

w¼tbeat-e....e¼derat¼en peraon7 any obscene material1 or 

Cc) present te-a-■¼nor or participate in presenting te 

■-■¼nor, with or without conaideration, any perfor..ance that 

i ■ obscene ~o-a¼noraL 

(d) exhibit, rent, deliver, provide, or offer or agree 

to exhibit, rent, deliver, sell, or provide any obscene 

.. t~rlal or perforaance; or 
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(e) create, buy1 procure, or po••••• obacene -t•rial 

for di••-ination. 

(2) A person doea not violate this section if1 

(a) he-luNl-ree-Me-ee■ae-te-be¼ie•e-the-aiaor--e-¼8 

yeera-ef-e9eT-•Reeaeaab¼e-ee■ee•-¼fte¼adea-bat-¼e-ftff-¼iaite 

te-bei119-ehewa-e--dreft-eerdy-◄ri•er~e--¼ieenaey---rriege 

¼¼-eey-b¼rtll-eertif¼eetey-...,eetiene¼-¼dentifieet¼en-eerdy 

..,_.,._te¼--¼Mftrifieet¼en--eerd7 --er--ether--effieie¼--r 

eppereat¼y effieia¼ -rd er d&e-~t-p,,rpc,rti119-te-eaab¼ieh 

thet-the-per__.ta-H-,..H'a-e£--..,-

tl>t tbe peraon ia, or ls acting ae, an eaployee of a 

bona fide public ac:hool, college, or university or a retail 

outlet affiliated with and serving the educational purpose• 

of a school, college, or univereity and the -terial or 

perfor-nce -s di-inated in accordance vlth policies 

approved by the governing body of the institution; 

tetfil the person is an officer, director, trustee, or 

eaployee of a public library or auaeua and the -terial or 

perfor-nce was acquired by the library or auseua and 

disseainated in accordance with policies approved by the 

governing body of the library or -seua; 

tdt.1£1 an e&hibitioa in a state of nudity ls for a boDA 

fide scientific or aedlcal purpoee for a bona fide school, 

library, or auaeua; or 

tetill tbe person le a retail aalee clerk vith no 
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financial interest in the -terial or perfor-nce or in the 

eatabliahaent 

perfor .. nce.• 

di■playing or selling the -terial or 

Section 4. Section 45-8-207, IICA, ia u,ended to read, 

•45-8-207. llotice of violation. Before a county 

attorney -Y prosecute a person for a continuing violation 

of 45-8-206, he the county attorney shall determine that the 

-t■rlal or perfor-nce le obscene to--aifters, give the 

alleged violator actual notice of the deter■ination and 

notice that he the alleged violator will be prosecuted if he 

the alleged violator doe■ not deaiet, and deteraine that the 

violation continued for at least 3 days after notice was 

received. The person -Y eeek a declaratory judgaent on the 

queation whether the -terial or perfor-nce ·ts obscene to 

aieors. The atatute of llaitationa for the offense is tolled 

while the declaratory judgaent or an appeal from it is 

pending.• 

Section 5. Section 45-8-208, IICA, is amended to read; 

•45-8-208. PeDAlties. (1) A person who is convicted of 

violating 45-8-201 or 45-8-206 for the first time ia guilty 

of a ■i■d-•nor and -Y be fined an a■ount of not to-ezeeed 

leas than $500 or ■or■ than $5 1000 or be iaprlsoned for a 

ter• not to exceed Ii ■ontha, or both. Upon a second or 

subsequent conviction, a person la guilty of a felony and 

-Y be fined an aaount not to exceed $50,000 or be 
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iaprisoned for a tera not to exceed 10 ye&ra, or both. 

(2) A person who knowingly i11p0rts or cause■ obacene 

material to be brought into the state for SAle 1 rent, 

delivery, or exhibition la guilty of A felony And -Y be 

fined an aaount not to exceed $50 1000 or be iapriaoned for A 

ter• not to exceed 10 years, or both. 

t•till Por purpoaea of fS-8-206, aultiple copiea of the 

- title, aonthly iaaue, voluae and nuaber iaaue, or other 

identical -t•rlal conatltutea A aln9le offense. 

l O Obscene -terial la cont-r&band. • 

-End-
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