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/~~B w ACT~~TL: "AN ACT REQUIRING 
(:,I,! Af#ce<- Ro~ 

0 AL A IOii T - AFFECT THE USE 

, 

OP PRIVATE 

PROPERTY; REQUIRING AH ASSESSIIEN'l' OF THE CONSTITOTIOIIAL 

IMPLICATIONS OP GOVERIIIIENT ACTIOIIS; REQUIRING PRIVATE 

PROPERTY ASSESSNEIITS TO BE SUBMITTED TO i'IIE GOVERNOR AND THE 

LEGISLATURE; AIID PROVIDING AN EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OP THE STATE OP IIONTAHA: 

NBW SECTION. Section 1. Sbort title. [Sections 1 

through 6] ... y be cited as the "NC>ntana Private Property 

Asaeaaaent Act•. 

NEW SECTION. Section 2. Policy -- purpose. (1) It is 

the policy of this state that a person may not be deprived 

of the use of private property without due process of law 

and that private property may not be taken by governaental 

action without just 0011pensation being 11Bde. The legislature 

intends that (sections 1 through 6) ill()leaent Article II, 

section 29, of the Montana constitution in a ... nner that 

protects private property owners, the intereata of the 

general public, and the fiscal health of the state. 

(21 The purposes of [sections 1 through 6) are to 

require the assessaent of governmental actions that affect 
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LC 1328/01 

the use and value of private property, to require an 

asaessaent of the effect of governmental actions on 

constitutionally protected private property interests, and 

to avoid any unnecessary burdens on the public treasury. It 

is not the purpose of (sections l through 6) to reduce the 

scope of private property protections provided in the United 

States constitution or the Montana constitution. [Sections l 

through 61 do not preclude private property owners from. 

challenging governaental actions in a court of competent 

jurisdiction or from seeking compensation or other available 

relief from governaental actions that 

property rights. 

affect private 

NEW SECTION. Section 3. Definitions. As used in 

[sections l through 6), the following definitions apply: 

(1) •oamaging• aeans depriving a property owner of a 

portion of the property or a portion of the economic value 

of the property. 

(2) (a) •Governaental action• or "action• means a 

statute, rule, regulation, licensing requireaent, or 

per■itting requir-nt that if iaposed by a government 

entity, will or aay result in a taking or damaging of 

private property. 

(b) The ter■ does not include: 

(i) the for1U.l ezercise of the power of eminent domain 

in accordance with law; 
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LC 1328/01 

(ii) the discontinuance of governaental prograaa other 

than law anforceaent protection; 

(iii) the reduction of governaental interference with 

the use of private property by the repeal or amendment of 

rules or statutes; 

(iv) the seizure or forfeiture of private property for a 

violation of criminal law or as evidence in a criminal 

proceeding, as provided by statute; 

(v) actions that abate a nuisance to the extent that 

the restricted conduct constitutes a nuisance under the law 

in effect on July 1, 19931 or 

(vi) county, city, or 

variances concerning local 

zoning. 

town vAriances or processes for 

regulations, ordinances, or 

(3) (a) "Governaent entity• -ans the legislature or an 

officer or agency of the state that is authorized by law to 

adopt rules. The ter■ includes political subdivisions of the 

state. 

(bl The ter■ does not include the judicial branch of 

atate government. 

(4) •Private property• -ans any property interest in 

this state that ls protected by either: 

(a) the fifth aaendaent to the United States 

constitution; or 

(bl Article II• section 29, of the Montana 
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constitution. 

(5) •property owner• means a nongovernment entity 

owning an interest in property. 

(6) •state agency• means an officer or agency of the 

executive branch of state government. 

(7) •Taking• aeans a governmental action depriving a 

property owner of either ownership of the private property 

or a portion of or all of the economic value of the private 

property that is cOlllpensable under the fifth aaendment to 

the United States conatitution and under Article II, section 

29, of the Montana constitution. 

NEW SECTION. Section 4. Aases-nt of iapact on 

private property -- general. directiona. (1) Before taking a 

governaental action, a governaent entity shall prepare a 

written asseasaent that includes an analysis of at least the 

following eleaents: 

its (a) a description of the governmental action, 

purpose, and a plan for implementation of 

including any specific public health or safety 

the action, 

risk the 

action is designed to prevent, ■itigate, or reaedy; 

(b) the i■pact that the govern■ental action has on 

private property rights, including a description of how the 

action affects the use or value of private property and 

whether a taking will result; 

(cl an identification of private property interests 

-4-
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affected or potentially affected by the governmental action; 

(d) alternatives to the proposed governmental action 

that may: 

(i) fulfill a gover...,ent entity"s legal obligations; 

(ii) reduce the effect on the private property owner; 

and 

(iii) reduce the risk of a taking of private property; 

(e) an estiAate of financial. cost to the governaent 

entity for c011pensation and the source of payment within the 

government entity's budget if a constitutional taking would 

resulti and 

(f) an evaluation of the extent to which the propoaed 

action iaposes cost• on property owner■ not borne by other 

citizens of the ■tate or locality, 

(2) For legislation introduced before the legislature, 

the agency responsible for doing an analysis 

note for the legislation shall prepare 

required by subsection (l), 

for 

the 

a fiscal 

aaaeaaaent 

NEW SBCTIOII. Section 5. Governaental actions - atate 

a99ncy procedure. (1) In addition to the aasessment required 

in [section 4), a state agency shall adhere to the following 

criteria in iapl-nting or enforcing governmental actions: 

(a) When a governmental action requires a perait or 

other peraission for a specific use of private property, any 

condition■ iapo■ed on the issuance of the permit or 

-s-
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authorization aust substantially further the purposes that 

the peraitting or peraia■ion process was designed to achieve 

and aust be expressly authorized by law. 

(bl The state agency shall ensure that restrictions 

imposed on the use of private property are proportionate to 

the extent the use contributes to any harm the restriction 

is deaigned to prevent, aitigate, or r-edy. 

(C} The state agency shall estiaate, to the extent 

possible, the potential coat to 

deterainea that the governmental 

taking. 

the state if a court 

action constitutes a 

(2) If there is an i-.tiate threat to public health or 

safety that require■ an i-.tiate response by a state 

agency, the criteria required by subsection (1) may be aet 

when the response la C011pleted. 

(3) The state agency shall ensure a diligent and speedy 

resolution of any procedures that are part of a process of 

seeking a per■it or other peraisaion to use private 

property. 

(4) Before a state agency iaplements a governmental 

action that has an iapact on the u■e or value of private 

property, the state agency shall submit a copy of the 

a■aesa■ent required by [section 4) to the governor, the 

priv•t• property owner. and: 

(a) if the legislature is in session, to the senate 

-6-
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l finance and claiu ~ittee and the house appropriationa 

2 ~ittee; or 

3 (b) if the legislature ia not in seasion, to the 

4 l99islative finance coaaittee. 

5 NEW SECTION. Sectior, 6. Cause of action. Cl) An 

6 aggrieved property owner has a cause of action against a 

7 governaent entity that acts in violation of [sections 1 

8 through 6). A property owner wbo proves that tbe property 

9 owner baa been daaaged by a violation of [sections l tbrougb 

10 6) la entitled to coepensatory damages, a writ of mandaaus 

11 or prohibition, or any otber appropriate legal or equitable 

12 relief. 

13 (2) Tbe governaent entity baa the burden of proof on 

14 any affir-tive defense it may raise, including tbe defense 

15 that tbe action COlll)lained of ia not a governaental action. 

16 (3) (Sections l through 6) -Y not be construed to 

17 infri119e or i■pair a property owner's rigbt to proceed 

18 judicially under eainent doe&in or inverse condeanation 

19 la-. 

20 NEW SECTION. Section 7. Bffecthe date. (Tbis act) is 

21 effective July l, 1993. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0570. as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: An act requiring an assessment of governmental actions that affect the use of private 
property; requiring an assessment of the constitutional implications of government actions; and requiring private property 
assessments to be submitted to the governor and the legislature. 

ASSUMPTIONS: 
Department of Fish, Wildlife and Parks (FWP): 
1. Existing legislation will not be affected by this bill. 
2. Additional assessments will need to be made before any rule making can be finalized. This will require additional staff 

time. The additional work will be absorbed by current budgets. 
3. FWP will receive 2 challenges per year. Preparation to defend against these challenges will require 0.10 FTE per 

challenge and $1,000 in operating costs. 
4. FWP will prevail in any litigation brought against it due to this bill. 
Department of Health and Environmental Sciences (DHBS): 
s. DHES averages 25 sets of new rules per year. The number of permits or licenses issued number in the tens of thousands. 

The relative economic burdens or off-setting beneficial economic impacts associated with issuing DHES licenses, permits, 
or rules is perhaps incalculable. 

6. DHES does not have economists, lawyers and support staff to assess economic or legal impacts of "governmental actions" 
defined in the bill. The preparation of the assessments required under this bill would require economists, lawyers, 
appraisers, budget specialists, researchers and clerical support. Estimating very conservatively, the average 
assessment would probably take on the average about two (2) weeks to prepare (depending on the scope of the governmental 
action), using a team of a lawyer, appraiser, economist, researcher, and clerical staff. 

7_ DHES does not have time within the time constraints existing for preparation of this fiscal note to count all of the 
licenses, permits, and rules it issues which contain conditions that could be construed as depriving an entity of all or 
some portion of the economic value of the private property affected. Therefore, even estimating the number of required 
hours and the combined rate for the FTE or contracted services used, the overall number of "governmental actions" cannot 
be calculated and therefore the overall cost cannot be calculated. 

8. Assuming implementation of the bill, transaction costs of litigation to the agency over issues such as constitutionality 
of the bill, deviance of the bill from legally established standards for a "taking" under the United States or Montana 
Constitution, and of litigating the amount of compensation owed for each "taking" is incalculable. 

(continued on next page) 
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'iscal Note Request, HB0570, as introduced 
'orm BD-15 page 2 
(continued) 

Jepartment of State Lands (DSL) : 
l. DSL does not have the existing staff or budget to complete these assessments. 
LO. Pursuant to section 4, programmatic assessments will need to be prepared for the adoption of a new statute or adminis­

trative rule. 
Ll. Pursuant to section 5, DSL estimates that approximately 2000 actions per year will require an assessment/estimate. 

These 2000 include actions from Land Administration, Forestry, and Reclamation Divisions. 
L2. These assessments/estimates will need to be performed by individuals with expertise in appraising/economics. 
L3. Each appraiser/economist position can perform 200 assessments per year. Therefore 10 appraiser/economist positions 

will be required (2000/200 assessment= 10 FTE). 
L4. Administrative support for the 10 FTE appraiser/economist positions will require 2.0 FTE. 
LS. The resolution of any lawsuits that result from section 6 would be the responsibility of the Risk Management and Tort 

Defense Division of the Department of Administration. 
L6. Any additional unanticipated costs to DSL will need to be addressed through a budget amendment. 
)epartment of Natural Resources and Conservation (DNRC) : 
L7. Virtually every action taken by DNRC in the ordinary course of business could qualify as a governmental action under 

HB0570, and, therefore, an assessment of impact would be required on all DNRC activities. The DNRC is unaware of any 
federal, state or local government entity that is implementing the program mandated by this bill. This means there are 
no experience factors to rely on; consequently, there is virtually no way to accurately determine the fiscal impacts 
associated with the bill. 

ISCAL IMPACT: 
Department of Fish, Wildlife and Parks: 

~xpenditures: 
ersonal Services (0.20 grade 17 attorney) 

Jperating Expenses 

FY94 
7,900 
l......QQQ 

9,900 

FY95 
7,900 
l......QQQ 

9,900 

~et Impact: Additional costs to the Department of Fish, Wildlife and Parks of $9,900 per year. 

Department of Health and Environmental Sciences: Incalculable at this time. 

Department of State Lands: 
E:xpenditures: 

10 FTE (Appraiser/economists) X $43,000 
(salaries, benefits, operating expenses) 

430,000/Year 

2 FTE (Administrative support)X $25,000 = 50,000/year 
480,000/year 

~et Impact: Projected DSL annual expenditures of $480,000 will require a general fund appropriation. 

(continued on next page) tl/3 s- ?o 



Fiscal Note Request, HB0570, as introduced 
Form BD-15 page 3 
(continued) 

Department of Natural Resources and Conservation: Significant fiscal impact not calculable. 

Department of Coamerce: No fiscal impact. 

Environmental Quality Council: Impacts could range from none to extensive costs. 

Department of Justice: Cannot be readily estimated. 

Department of Transportation: None. 

Department of Administration: No fiscal impact. 

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 
Local government rules and regulations and any local actions taken under these rules and regulations (such as issuing a 
permit) would be subject to HB0570. For example, business permits, subdivision permits, municipal ordinances, zoning 
permits (except for variances), and other local government rules, regulations, permits and licenses would be subject to 
HB0570. 

The definition of "governmental entities" which would be affected by this proposed law includes "political subdivisions of 
the state." Those "political subdivisions" affected would include, but may not be limited to, municipalities, counties, 
county water districts, county sewer districts, conservation districts and other special local governmental districts which 
have rules and regulations or take actions which may have an impact on private property. 

HB0570 could increase local government expenditures due to the need for local governments to prepare the required impact 
statements (section 4 of the bill) and the need to pay costs, including legal costs, of the "compensatory damages, writ of 
mandamus or prohibition, or any other appropriate legal or equitable relief" (section 6 of the bill). Due to the 
comprehensive scope of local rules and regulations which would be affected and the different types of "political 
subdivisions" which would be affected, it is not possible to quantify these costs on a statewide basis. 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: 
will continue on an annual basis. 

(continued on next page) 

It is anticipated that the above outlined expenditures for the departments 
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'1scal Note Request, HB0570, g.;; intro,;iuc~<;I 
'arm BD-15 page 4 
(continued) 

rECHNI_CAL ___1'!0TES; 
L • The requirement in section 4 (2) may not be practicable, depending on the time-frame 

"For legislation introduced before the legislature, the agency responsible for doing 
the legislation shall prepare the assessment required by subsection (1) ." 

intended. It reads: 
an analysis for a fiscal note :: 

The time-frame of this requirement is not clear. The referenced subsection (1) talks about doing the assessment 
"before taking a governmental action", which by definition may include statute or rule. If the intent is to complet 
the assessment in the same time-frame as a fiscal note, then it is definitely infeasible. Even if it means to compl :e 
the assessment prior to passage of the introduced legislation, it may still not be feasible. The time-frame for the 
requirement in Section 4 (2) should be clarified. 

2. Since section 3(6) of HB0570 does not exempt property tax recovery actions, the proposed bill could complicate the t ~ 

deed and personal property tax seizure and sale process. 

H8~7o 



STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0570. third reading. 

DESCRIPTION OF PROPOSED LEGISLATION: An act requiring an assessment of governmental actions that affect the use of private 
property; requiring an assessment of the constitutional implications of government actions; and requiring private property 
assessments to be submitted to the governor and the legislature. 

ASSUMPTIONS: 
Department of Fish, Wildlife and Parks (FlfP): 
1. Existing legislation will not be affected by this bill. 
2. Additional assessments will need to be made before any rule making can be finalized. This will require additional staff 

time. The additional work will be absorbed by current budgets. 
3. FWP will receive 2 challenges per year. Preparation to defend against these challenges will require 0.10 Fl'E per 

challenge and $1,000 in operating costs. 
4. FWP will prevail in any litigation brought against it due to this bill. 
Department of Hea1th and Env:i.zwt.&l Sciences (DBBS): 
5. This bill would apply to ongoing formulation of regulations and agency action implementing state regulations or statutes 

such as permitting, licensing or plan review. 
6. DHES conducts approximately 26 rulemakings per year involving amendments to existing rules or new rules. 
7. DHES conducts several thousand plan reviews, subdivision approvals and issues several thousand permits or licenses per 

year which could be argued to fit within the new statutory definition of damaging or taking. The definitions of 
damaging and taking contain court established standards and a new statutory definition which goes beyond the court 
established standards. 

8. The definition of damaging or taking must be applied when interpreting the definition of "governmental action". 
9. DHES would be required to analyze most if not all of its permitting, licensing, plan review, and rulemaking actions to 

know whether these actions fall within the definition of "governmental action" or whether the actions would be exempted. 
The clarification of real property does not substantially change the breadth of application of the bill. 

10. There are no universal criteria to apply to determine whether actions are a taking or damaging and therefore 
"governmental action"; the criteria for a taking or damaging established by the courts are in flux. Interpretation of 
the application of the bill would involve case by case analysis. An attorney would be needed for this analysis. 

11. DHES would need to collect information to determine loss of use of property as a result of governmental action and the 
value of remaining unaffected property. A researcher would be needed for this activity. 

12. The bill would give rise to new challenges to agency actions on procedural and substantive grounds. Litigation over 
statutory and constitutional standards would occur. 

(continued on next page) 
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Fiscal Note Request, HB0570, third reading 
Form BD-15 page 2 
(continued) 

13. It is not possible to calculate the number of assessments that would have to be conducted. It is unclear whether an 
assessment under Section 4 would be done prior to, or after, a conclusion that an agency action is a •governmental 
action". The agency would perhaps conduct 100 assessments per year because of the unclarity of existing law, the 
relationship of this bill to existing law, and in order to avoid litigation. 

14. Each assessment would take 2-8 days depending on complexity. Assessments would be conducted by an attorney, a 
researcher or contracted help such as an appraisal on an as-needed basis. On a straight hourly basis two attorneys 
could be involved in conducting assessments full-time. 

15. DHES does not have present legal or technical staff available to conduct the work required in this bill. 
16. At a minimum and on a trial basis, the agency would hire two attorneys who would be needed to conduct assessments, to 

determine applicability of the bill to agency actions and to engage in litigation relating to takings and damaging 
concerning the agency. 

17. One researcher and one clerical person would be needed to gather, analyze information, process and maintain 
information. 

18. Each attorney would be a mid-level grade 17, Attorney Specialist II. The personal services costs would be $15.185 per 
hour x 2088 hours= $31,706.28 x 2 (attorneys) = $63,412.56 x $1.23 (benefits) = $77,997. 

19. The research specialist would be a grade 14. The personal services costs would be $11.68/hour x 2,088 hours -
$24,387.84 X $1.23 (benefits) a $29,997. 

20. The administrative support person would be a Grade 10. The personal services costs would be $8.37/hour x 2,088 hours= 
$17,491.18 x $1.23 (benefits) = $21,514. 

21. Total .costs personal services would be $129,508 x 11.18\- (overhead costs) = Total cost $143,987. 
22. The cost of contracted services are estimated to be $90,000 per year. (30 reviews per year at a cost of $3,000 each) 
23. The cost of phone and rent would be $8,104 in FY94 and $7,704 for the 4.00 FTE's. 
Department of State Lands (DSL): 
24. The assessments and criteria of sections 4 and 5 are required only for actions taken under the police power that affect 

the use of private real property. These requirements do not apply to actions taken in the use, management, or 
development of real property owned by the State of Montana. 

25. The Reclamation Division of DSL does not have the existing staff to complete these assessments. 
26. Programmatic assessments will need to be prepared for the adoption of a new rule as required by section 4. 
27. In section 4(5) •an estimate of the extent to which the proposed action imposes a cost . ." means a financial cost 

estimate. These estimates will need to be performed by individuals with expertise in appraising/economics. 
28. section 4 does not apply to existing administrative rules and new or existing permits. 
29. Pursuant to section 5(4) the submission of an assessment is only required if an assessment prepared pursuant to section 

4. 
30. Pursuant to section 5, the Reclamation Division will need to make a written finding that any conditions imposed on the 

issuance of the permit or authorization must substantially further the purpose of permitting or permission process was 
designed to achieve and must be expressly authorized by law. Pursuant to section 5, DSL-estimates that approximately 
750 actions per year will require a written finding of compliance. 

31. Each appraiser/economist position can perform 375 assessments per year and can collectively perform the estimates 
required by section 4(5). Therefore, 2 appraiser/economist positions will be required (750 assessments/375 = 2 FTE) 

32. Any unanticipated costs to DSL will need to be addressed through a budget amendment. 

(continued on next page) tfBS'Jo 



Fiscal Note Request, HB0570, third reading 
Form BD-15 page 3 
(continued) 

Department of Natural Resources and Cooservatioo (DRRC): 
33. Virtually every action taken by the Department of Natural Resources and Conservation in the ordinary course of business 

could qualify as a governmental action under HB0570, and, therefore, an assessment of impact may be required on many 
department activities. 

34. DNRC currently conducts assessments of one kind or another on most actions it takes. The property rights assessment 
could be rolled into these other assessments in most instances. 

35. Performing property rights assessments in conjunction with other assessments may cause sane delay and, thus, some 
increased cost. 

36. Initial guidelines for property rights assessments would need to be developed at either the departmental or state 
level. 

l>epartlllent of Justice: 
37. Other state government agencies will be consulting with the Attorney General's Office in seeking guidelines in 

establishing this bill. It is assumed that the current staff will handle these new duties. 
38. State agencies will experience increased litigation as a result of this bill, which will require an additional attorney 

position in the Agency Legal Services Bureau, a proprietary funded entity. 
Department of Transportation: 
39. That •governmental action as defined in section 3, means a statute, rule, regulation, licensing requirement, or 

permitting requirement that if imposed by a government entity will result in a constitutional taking or damaging of 
private property. 

40. That a •constitutional• taking or damaging is one which obligates the government to pay just compensation. 
41. That the assessment required by section 4 is only required when a governmental action is proposed which will result in 

a •constitutional• taking or damaging of real property. 

FISCAL IMPACT: 
Department of Fish, Wildlife and Parke: 

B:xpenditures: 
Personal Services (0.20 grade 17 attorney) 
Operating Expenses 

FY94 
7,900 
2-....QQQ 

9,900 

FY95 
7,900 
2,000 
9,900 

Net Impact; Additional costs to the Department of Fish, Wildlife and Parks of $9,900 per year. 

(continued on next page) 
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:seal Note Request, HB0570. third reading 
>rm BD-15 page 4 
:ontinued) 

,partmeut of Health and Bnviromftental Sciences: 

Cyi;:rent L!!w Prsmosed Law 
gggditurtl!; 
E 0 4.00 
rsonnel Services 0 129,508 
erating Expenses Q 113 « 386 
tal 0 242,894 

FY '95 
Diffei;:ence Cyrrent Law Proposed Law Difference 

4.00 0 4.00 4.00 
129,508 0 129,508 129,508 
113.386 Q 112.986 112 1 !!86 
242,894 0 242,494 242,494 

t Impact: Projected DHES of $242,894 in FY94 and $242,494 in FY95 will require a general fund appropriation. 

partment of State Lands: 

Jenditures: 

Approximately 2 FTE X $43,000 = 
(salaries, benefits, operating expenses) 

0.5 FTE X $25,000 

$ 86,000/Year 

$ 12.500/year 
$ 98,500/year 

t Impact: The expenditures will continue on an annual basis requiring general funding. 

partment of Natural Resources and Coose:r:vatioo: Many actions the department currently takes already require some type of 
:::hnical assessment, property rights assessments could be included in these minimizing the need for additional FTEs. 
nbining the assessments would create additional workload for existing staff. 

! to the necessity to draft initial guidelines and the overall additional workload, an additional 0.5 to 1.0 FTE may be 
Jessary at DNRC. 

NU:tment of Comaerce: No fiscal impact. 

•iromnental Quality Council: Impacts could range from none to extensive costs. 

ntinued on next page) 
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Fiscal Note Request, HB0570. third reading 
Form BD-15 page 5 
(continued) 

Department of Justice: 

Current !,Aw 
Expenditures; 
FTE 12.5 
Personal Services 488,900 
Operating 76,900 
Bquipment 7.000 
Total 572,800 

Revenue: Proprietary 572,800 

Net Inpact: 0 

Department of Transportatioo: None. 

Department of Administratioo: No fiscal impact. 

FY ':iii 
PrQJ;!Q§ed ~w 

1.0 
529,100 

79,900 
12.000 

621,000 

621,000 

0 

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITIJRES: 

Di;l;fe;i;:ence 

13.5 
40,200 

3,000 
5.000 

48,200 

48,200 

0 

The amendments placed on the bill removed any fiscal impact on local governments. 

FY' 
Current !,Aw PrQ];!Qll!ild Law D if f e rens;.g 

12.5 1.0 13.5 
490,200 530,400 40,200 

78,300 81,300 3,000 
7.000 7.000 0 

575,500 618,700 43,200 

575,500 618,700 43,200 

0 0 0 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION: It is anticipated that the above outlined expenditures for the departments 
will continue on an annual basis. 

TECHNICAL NOTES : 
l. The present language (3rd reading as amended) does not effectively exclude from the scope of the bill actions taken on 

state-owned land. See State Dept. of Highways v. Feenan, 231 Mont. 255, 752 P2d 912 (1988); McCone County v. James 198 
Mont 430, 646 P2d 1209 (1982). 

2. Section 4(5) is difficult to interpret. It is not clear whether this estimate is to be in terms of a dollar figure or 
only a narrative describing the nature and magnitude of economic impacts on property owners resulting from a proposed 
action. 

3. Section 5(1) is not consistent with language used by the supreme court of Montana and the United States and appears to 
expand the law relating to taking of private property. The words •substantially further" should be amended to read 
•substantially relates to" in McElwain v. County of Flathead 248 Mont 232 at 235, 811 P2d 1267 (1990). 

4. Section 5(1) could be read to prohibit imposition of permit conditions to implement recommendations contained in 
environmental impact statements (EIS). 

NBr7o 



STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0570, third reading with HAC Amendments 

DBSCRIPTION OF PROPOSED LEGISLATION: An act requiring an assessment of governmental actions that affect the use of private 
property; requiring an assessment of the constitutional implications of government actions; requiring private property 
assessments to be submitted to the governor and the legislature. 

ASSUMPTIONS: 
Legislative COllllcil: 
1. The Office of Budget and Program Planning would establish a system for receiving, assigning, and tracking requests for 

private property impact assessments on legislative bills. 
2. The Legislative Council bill drafting process would incorporate a system to identify which bills might require private 

property impact assessments on bills. 
3. All work done on private property impact assessments for legislative bills would be absorbed within current operations 

by displacement of other work. 
4. Costs for printing copies of assessments cannot be estimated, but is not anticipated to be extensive. 
Department of Fish, Wildl.ife and Parke: 
5. Existing legislation will not be affected by this bill. 
6. Additional assessments will need to be made before any rule making can be finalized. This will require additional staff 

time. The additional work will be absorbed by current budgets. 
Department of Health and Bnvironmental Sciences (DHBS): 
7. HB0570 as amended on March 16, 1993, applies to rulemaking. 
8. DHES issues an average of 26 rule sets per year. 
9. The number of assessments needed, i.e., in those cases where a governmental entity will be undertaking a governmental 

action would be limited. 
10. No legal or technical staff is available in the DHES to conduct an assessment. To conduct the periodic legal research 

that would be needed and to handle litigation matters that might arise, a 0.50 FTE attorney would be used. 
Approximately 0.50 FTE research person would be needed to gather information to conduct assessments and to maintain 
information. 

11. The attorney 0.50 FTE would be a mid-level, grade 17. The personal services costs would be $15.185 per hour x 1044 
hours= $16,547.40 x 1.23 (benefits) = $20,353. 

12. The researcher 0.50 FTE would be a grade 14. The personal services costs would be $11.68 per hour x 1,044 hours= 
$12,194 x 1.23 (benefits) = $14,999. 

13. The cost of telephone and miscellaneous operations would be $1,500 in FY94 and FY95 and indirect costs would be $3,599 
in both FY94 and FY95. lc=Uoa:tL 

3-2.D-93 
DAVID LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

L-,Q.1Z.j ~1 .. L Gl!..1...i ~ .L 3-c-Jo-93 
LARRY HAL GRINDE, PRIMARY SPONSOR DATE 

Fiscal Note for HB0570, third reading amended 
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•iscal Note Request,HB0570, third reading, HAC amendments 
>orm BD-15 page 2 

(continued) 

>epartment of Transportation (DOT): 
L4. That "governmental action" is defined as "The enactment of a statute or the adoption of a rule by a government entity 

that has a reasonable possibility of resulting in a constitutional taking of private property". 
LS. DOT will not be adopting a rule if the rule has the •reasonable possibility of resulting in a constitutional taking of 

private property•. 
6. Section 4 only requires an assessment to be prepared if there is a governmental action as defined in #1 above. 

)epartment of State Lands (DSL): 
L7. The assessments and criteria of section 4 is required only for actions taken under the police power that affect the use 

of private real property. These requirements do not apply to actions taken in the use, management, or development of 
real property owned by the State of Montana. 

LS. The Reclamation Division, Department of State Lands, does not have the existing staff to complete these assessments. 
L9. Programmatic assessments will need to be prepared for the adoption of a new rules as required by section 4. 
!O. Section 4 does not apply to existing administrative rules. 
!l. The Reclamation Division has approximately two rulemaking exercises per year. 
!2. The analyses required could be completed by existing staff. 
!3. Any unanticipated costs to DSL will need to be addressed through a budget amendment. 
>epartment of Natural Resources ilDd COllServation (Dl!IRC): 
!4. DNRC legal staff would be required to draft initial guidelines for assessments of the impact of rules adoption and 

review private property assessments prepared by staff members. 
!5. The process for preparing assessments of the private property impacts of proposed legislation would be similar to the 

current process for preparation of fiscal notes. 

~ISCAL IMPACT: 
c.egislative Council: Cannot readily be estimated. 

:>epartment of Fish, Wildlife and Parks: No fiscal impact. 

:>epartment of Administration: No fiscal impact. 

l>epartmellt of Justice: No fiscal impact. 

(continued on next page) 
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-Fiscal Note Request,HB0570, third reading. HAC amendments 
Form BD-15 page 3 
(continued) 

Department of Health and Environmental Sciences: 

FY '94 
Current Law PrQ120§!:td l!§.w Difference 

B;si!ilngitures: 
FTB 0 1.00 1.00 
Personnel Services 0 35,352 35,352 
Operating Expenses Q 5,099 5,099 

Total 0 40,451 40.451 

Funding: 
General Fund 0 40,451 40,451 

FY '95 
Current Law Pro12osed Law Diff!;lr!;ln!;;!;l 

0 1.00 1.00 
0 35,352 35,352 
Q 5.099 5,099 
0 40,451 40,451 

0 40,451 40,451 

N!;lt IIIII>act: General fund expenditures of $40,451 in each year of the biennium. 

Department of Transportation: No fiscal impact. 

Department of State Lands: No fiscal impact. 

Department of Natural Resources and Conservatiai: 
Because many actions DNRC currently takes already require some type 
could be included in these minimizing the need for additional FTE. 
workload for existing staff. 

of technical assessment, property rights assessments 
Combining the assessments would create additional 

Due to the necessity to draft initial guidelines and the overall additional workload, an additional 0.25 FTE may be necessary 
at DNRC. 

EFFBCT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 
The proposed House Appropriation Committee amendments dated March 16, 1993, appear to diminish or delete the applicability of 
HB570 to local governments. 

TECHNICAL NOTES: 
l. Legislative rules will need to be adopted to implement internal assessment processes. 
2. If internal rules require actions by legislative staff that are not anticipated and cannot be absorbed within current 

operations, including hiring additional staff, a supplemental appropriation will be recommended. 
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53rd Legislature RE-REFERRED AND HB 0570/04 
APPROVED BY COHH!TTEE 
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ON APPROPRIATIONS 
AS A!eNDED 

HOUSE BILL NO. 570 

INTRODUCED BY GRINDE, BECK, SWYSGOOD, TASH, GRIMES, NATHE, 

MESAROS, HOCKETT, HERTEL, J. RICE, CLARK, L. NELSON, LARSON, 

ANDERSON, SCHWINDEN, BACHINI, REA, GROSFIELD, MERCER, 

BIRD, REHBEIN 

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING AN ASSESSMENT 

OF GOVERNMENTAL ACTIONS THAT AFFECT THE USE OF PRIVATE 

PROPERTY; REQUIRING AN ASSESSMENT OF THE CONSTITUTIONAL 

IMPLICATIONS OF GOVERNMENT ACTIONS; REQUIRING PRIVATE 

PROPERTY ASSESSMENTS TO BE SUBMITTED TO THE GOVERNOR AND THE 

LEGISLATURE; AND PROVIDING AN EFFECTIVE DATE." 

STATEMENT OF INTENT 

IT IS THE INTENT OF THE LEGISLATURE THAT GOVERNMENT 

ENTITIES PREPARE ASSESSMENTS OF GOVERNMENT ACTIONS THAT 

AFFECT PRIVATE PROPERTY INTERESTS, THE ASSESSMENTS MUST USE 

TESTS AND GUIDELINES ESTABLISHED B'l THE SUPREME COURT OF THE 

UNITED STATES AND THE SUPREME COURT OF THE STATE OF MONTANA 

WHEN TH_E ASSESSM~NTS ANALYZE CONSTITUTIONAL PRINCIPLES, 

IT IS NOT THE INTENT OF THE LEGISLATURE TO EXPAND THE 

LAW RELATING TO THE TAKING 0R-Bl\MA8iN8 OF PRIVATE PROPERTY, 

AS CONTAINED IN OPINIONS OF THE §UPREME COURT OF THE UNITED 

STATES AND THE SUPREME COURT OF THE STATE OF MONTANA, BY THE 

STATE 0R-A-b8€Ab-60YBRNMJ!N~. 

~,,. ............ ,auna, 
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HB 0570/04 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Short title. [Sections l 

through 6 .,2.1 may be cited as the "Montana Private Property 

Assessment Act". 

NEW SECTION. Section 2. Policy purpose. (l) It is 

the policy of this state that a person may not be deprived 

of the use of private property without due process of law 

and that private property may not be taken by governmental 

action without just compensation being made. The legislature 

intends that [sections l through 6 il implement Article II, 

section 29, of the Montana constitution in a manner that 

protects private property owners, the interests of the 

general public, and the fiscal health of the state. 

( 2) The purposes of [sections l through 6 il are to 
require 

the use 

the 

and 

assessment 

assessment of governmental actions that affect 

value of private property, to require an 
of the effect of governmental actions on 

constitutionally protected private property interests, and 

to avoid any unnecessary burdens on the public treasury. It 

is not the purpose of [sections l through 6 il to reduce the 

scope of private property protections provided in the United 

States constitution or the Montana constitution. [Sections 1 

through 6 11 do not preclude private property owners from 

challenging governmental actions in a court of competent 

-2- HB 570 
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HB 0570/04 

jurisdiction or from seeking compensation or other available 

relief from governmental actions that affect private 

property rights. NOTHING IN [SECTIONS 1 THROUGH 5] MAY BE 

CONSTRUED TO IMPAIR A PROPERTY OWNER'S RIGHT TO APPEAR IN 

COURT ON AN EMINENT DOMAIN OR INVERSE CONDEMNATION CLAIM. 

NEW SECTION. Section 3. Definitions. As used in 

[sections l through 6 ~], the following definitions apply: 

t¼t--•eamagin~M-means-depr¼v±ng-a-~roperty--owner--or--a 

pertion--e£--the-property-or-a-port¼on-o£-tfte-eeonomie-ya¼tte 

of-the-property. BAMASINS-iS-PHRTHBR-BSTABb¼SHBB-THR0H6H-THB 

INTBHPRBTATi8NS-8P-THB-S6PRBMB-B0HRT-0P-M8NTANA, 

tit.ill (a) 11 Governmental action"' or "action 11 means 

ENACTMENT OF a statute, OR ADOPTION OF A rule,-rega¼ation, 

¼ieensing-req~irement7-or--permitting--reqtt±rement--that--½£ 

imposed by a government entity7-wi¼¼-er-may result THAT HAS 

A REASONABLE POSSIBILITY OF RESULTING in a CONSTITUTIONAL 

taking or-da111Aging of private property. 

(b) The term does not include: 

(i) the formal exercise of the power of eminent domain 

in accordance with law; 

(ii) the discontinuance of governmental programs other 

than law enforcement protection; 

(iii) the reduction of governmental interference with 

the use of private property by,the repeal or amendment of 

rules or statutes; 
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HB 0570/04 

(iv) the seizure or forfeiture of private property for a 

violation of criminal law or as evidence in a criminal 

proceeding, as provided by statute; 

(v) actions that abate a nuisance to the extent that 

the restricted conduct constitutes a nuisance under the law 

in-e££eet-en-dtt¼y-¼7-¼993; er 

tv¼t-eettnty7-e¼ty7-er-tewn-var¼anees--er--preeesses--£er 

var¼anees---eeneern¼ng--¼eeai--reg~¼at¼ens,--erd¼nanees7--or 

zen¼ngT~ 

tViit(VI) STATUTES, RULES, REGULATIONS, LICENSE 

REQUIREMENTS, AND PERMIT REQUIREMENTS RELATING TO BUILDING 

CONSTRUCTION STANDARDS, FIRE SAFETY STANDARDS, AND LIFE 

SAFETY STANDARDSi 

tVilft(VII) PROFESSIONAL AND OCCUPATIONAL LICENSE 

REQUIREMENTS, GAMBLING LICENSES, AND LIQUOR LICENSES; 

t¼Ht(VIII) STATUTES, RULES, REGULATIONS, LICENSE 

REQUIREMENTS, AND PERMIT REQUIREMENTS RELATING TO DRIVER'S 

LICENSES, MOTOR VEHICLE REGISTRATIONS, AND DEALER LICENSES 

UNDER TITLE 61, CHAPTER 4; OR 

tHt(IX) ACTIONS BY THE DEPARTMENT OF PUBLIC SERVICE 

REGULATION IN THE EXERCISE OF ITS REGULATORY AUTHORITY OVER 

RATES AND CHARGES OF RAILROADS, MOTOR CARRIERS, AND PUBLIC 

UTILITIES. 

t~till (a) "Government entity" means the legislature or 

an officer or agency of the state that is authorized by law 

-4- HB 570 
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HB 0570/04 

to adopt rules. The term DOES NOT ine¼ttdee INCLUDE political 

subdivisions of the state. 

(b) The term does not include the judicial branch of 

state government. 

t•till "Private property" means any REAL property 

interest in this state that is protected by either: 

(a) the fifth 

constitution; or 

(b) Article 

constitution. 

amendment to 

II, section 

the United States 

29, of the Montana 

t5till "Property owner• means a nongovernment entity 

owning an interest in PRIVATE property. 

t6till "State agency" means an officer or agency of the 

executive branch of state government. 

t~t.1.il 11 Taking 11 means a-go.,errun.eftea¼:-actieft depriving a 

property owner of either ownership of the private property 

or a portion of or all of the economic value of the private 

property that is compensable under the fifth amendment to 

the United States constitution and under Article II, section 

29, of the Montana constitution. TAKING IS FURTHER 

ESTABLISHED THROUGH THE INTERPRETATIONS OF THE SUPREME COURT 

OF THE UNITED STATES AND THE SUPREME COURT OF MONTANA. 

NEW SECTION. Section 4. Assessment of iapact on 

private property -- general directions. tit THE ASSESSMENT 

DESCRIBED IN THIS SECTION MAY BE PREPARED FOR THE ENACTMENT 
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OF A STATUTE ONLY AFTER A REQUEST BY THE PRESIDING OFFICER 

OF THE HOUSE IN WHICH THE LEGISLATION IS INTRODUCED. THE 

PRESIDING OFFICER MAY DETERMINE THE NEED FOR THE ASSESSMENT 

BASED UPON A RECOMMENDATION BY LEGISLATIVE STAFF INDICATING 

WHETHER AN ASSESSMENT APPEARS TO BE REQUIRED. THE ASSESSMENT 

MUST BE PREPARED BY THE APPROPRIATE STATE AGENCY. Before 

taking a governmental action, a government entity shall 

prepare a written assessment that includes an analysis of at 

least the following elements: 

tatfil a description of the governmental action, its 

purpose, and a--p¼an--for--±mp¼emen~et¼en--or--ene-aet¼en7 

inelttd¼n~ any specific public health or safety risk the 

action is designed to prevent, mitigate, or remedy; 

tbtill the impact that the governmental action has on 

private property rights, including a description of how the 

action affects the use or--ve¼tte of private property end 

w~et~er-a-tak¼ng-0R-BAMA8%NS-w±l¼-resttit; 

tet.ill an identification of private property interests 

affected e~-potentially-affeeted by the governmental action; 

tdtill alternatives to the proposed governmental action 

that may: 

tit.l.!.l fulfill a government entity's legal obligations; 

tiitill reduce the effect on the private property 

owner; and 

tiiit.l.fl reduce the risk of a CONSTITUTIONAL taking 8R 
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Bl>MASiNS of private property; AND 

tetfil.--an-estimate-o£-£¼nanc±a¼-eost-te-the--government 

entity-for-compensation-and-the-sodree-0£-payment-w¼thin-the 

goYerM1ent--entity~s--budget--i£--a-eonstitutiona¼-taking-8R 

BAMAS!.!!!.-wOtt¼d-resttlt;-and 

tftlliill an-eva¼uation-BS~iMA~B-0£-the-eMtent-to-whieh 

the-proposed-aetion-±mposes-costs--on--property--owners--not 

borne--by--other-citizens-0£-the-state-or-¼ocal±ty WHETHER A 

GOVERNMENTAL ACTION HAS A REASONABLE POSSIBILITY OF 

RESULTING IN A CONSTITUTIONAL TAKING OF PRIVATE PROPERTY 

BASED ON TESTS AND PRINCIPLES ESTABLISHED BY THE UNITED 

STATES SUPREME COURT AND THE MONTANA SUPREME COURT. 

tit--Por--¼eg½e¼ation-introdtteed-betore-the-¼egis¼ature7 

the-a~ency-respensib¼e-Eor-doing-an-ana¼ysis--for--a--fisea¼ 

note--£or--t~e--¼egie¼ation--sha¼¼--prepare--the--aeeessment 

required-by-subseetion-t¼t~ 

NEW SECTION. Section 5. Governmental actions -- state 

agency procedure. t¼t-in-additioft-to-the-assessment-required 

in-tseetien-41,-a-state-agency-sha¼¼-adhere-to-the-re¼¼owing 

criter¼a-¼n-imp¼ementiftg-er-en£ore¼ng-ge¥erM1enta¼-aetions~~ 

tat--When-a-goyerftlllenta¼-aetion--re~ttires--a--permit--or 

other-permission-for-a-spee¼£¼e-ttse-0£-private-property7-afty 

eonditions---imposed--on--the--iaauanee--0£--the--permit--er 

authorization-mttst-sttbstantia¼¼y-fttrther-the--pttrposes--that 

the-perm¼tt¼ng-or-perm¼ss¼on-proeess-was-designed-to-achie•e 
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and-mttst-be-express¼y-authori~ed-by-¼awo 

tbt--~he--state--agency--sha¼¼--ensttre-that-restr¼etiens 

impcsed-on-the-use-0£-pr¼Yate-property-are-prepeit¼onate--to 

the--extent--the-ttse-contribates-to-any-harm-the-restriet¼oft 

ie-deeigned-to-prevent 7 -m±t±gate,-or-remedyo 

tetf.!!i--~he-state-ageney-sha¼¼-estimate,-to--the--extent 

peseib¼e7--the--potentia¼--eeet--to--the--state--±£--a-eottrt 

determines-that-the-geverftlllenta¼-aetien-eonstitHtes-a-ta~ing 

0R-BAMA8¼N6. 

titill If there is an immediate threat to public health 

or safety that requires an immediate response by a state 

ageftey GOVERNMENT ENTITY, the criteria ASSESSMENT required 

by subseetion-tit [SECTIONS 1 THROUGH 4 AND THIS SECTION), 

IF APPLICABLE, may be met when the response is completed. 

t3t--~he-state-ageftey-aha¼¼-enaure-a-di¼igent-and-speedy 

reso½tttion--or--any-preeedttree-that-are-part-or-a-proeess-0£ 

seeking--a--permit--or--other--permission--te--ttse---private 

property. 

t4till Before a state agency implements a governmental 

action that has an impact on the use or--va¼tte of private 

property, the state agency shall submit a copy of the 

assessment required by taeetion-4t [SECTIONS 1 THROUGH 4 AND 

THIS SECTION) to the governor, the private property owner, 

IF IDENTIFIABLE, and: 

(a) if the legislature is in session, to the senate 
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l finance and claims committee and the house appropriations 

2 committee; or 

3 (b) if the legislature is not in session, to the 

4 legislative finance committee. 

5 NBW-SBe~I0NT--Section--6~-eattee--of---ae~ion.---t¼i---An--

6 aggrieved--property--owfter--has--a-eattse-of-aetion-aga±nst-a 

7 governm.ent-enti~y-that-aets--¼n--vio¼ation--e£--tsectiens--¼ 

8 throttgh--6t.--A--preperty-owner-whe-proYee-that-the-preperty 

9 owner-ftas-~een-dam.aged-by-a-vio¼ation-of-fseetions-¼-tftrottgh 

10 6t-is-entitied-to-eompensatory-demeges7-e-vrit--of--mandemtts 

11 or--preftibit¼on7-or-any-other-appropr±ate-¼eqa¼-or-eqtt¼tab¼e 

12 re¼ief. 

13 t~t--~he-ge•ernment-entity-hes-the-bttrden--ef--preef--on 

14 any--a££irmative-de£ense-it-may-ra¼se7-inc¼uding-the-defense 

15 thet-the-aetien-eomp¼eined-of-is-net-a-go•ernmentai-aetien. 

16 t3t--tseetions-¼-threttgh-6t--may--net--be--eonstrtted--te 

17 ¼ntringe--or--impair--a--property--owfter~s--r¼ght-eo-proeeed 

18 ;nd¼e¼a¼¼y-ttnder--ea¼nen~--doma¼n--or--¼n•eree--eondeanat¼on 

19 lows. 

20 NEW SECTION. Section 6. Effective date. [This act] is 

21 effective July 1, 1993. 

-End-
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ON JUDICIARY 

BOUSE BILL NO, 570 

INTRODUCED BY GRINDE, BECK, SKYSGOOD, TASH, GRIMES, NATHE, 

MESAROS, HOCKETT, HERTEL, J, RICE, CLARK, L. NELSON, LARSON, 

ANDERSON, SCBKINDEN, BACBINI, REA, GROSFIELD, MERCER, 

BIRD, REHBEIN 

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING AN ASSESSMENT 

OF GOVERNMENTAL ACTIONS THAT AFFECT THE USE OF PRIVATE 

PROPERTY; REQUIRING AN ASSESSMENT OF THE CONSTITUTIONAL 

IMPLICATIONS OF GOVERNMENT ACTIONS; REQUIRING PRIVATE 

PROPERTY ASSESSMENTS TO BE SUBMITTED TO THE GOVERNOR AND THE 

LEGISLATURE; AND PROVIDING AN EFFECTIVE DATE,• 

STATEMENT OF INTENT 

IT IS THE INTENT OF THE LEGISLATURE THAT GOVERNMENT 

ENTITIES PREPARE ASSESSMENTS OF GOVERNMENT ACTIONS THAT 

AFFECT PRIVATE PROPERTY INTERESTS, THE ASSESSMENTS MUST USE 

TESTS AND GUIDELINES ESTABLISHED BY THE SUPREME COURT OF THE 

UNITED STATES AND THE SUPREME COURT OF THE STATE OF MONTANA 

WHEN THE ASSESSMENTS ANALYZE CONSTITUTIONAL PRINCIPLES, 

IT IS N0'1' THE INTENT OF T~ LEGISLATURE TO EXPAND THE 

LAK RELATING TO THE TAKING OR DAMAGING OF PRIVATE PROPERTY, 

AS CONTAINED IN OPINIONS OF THE SUPREME COURT OF THE UNITED 

STATES AND THE SUPREME COURT OF TBE STATE OF MONTANA, BY THE 

STATE OR A LOCAL GOVERNMENT, 
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Short title. [Sections l 

through 6 il may be cited as the "Montana Private Property 

Assessment Act•. 

NEW SECTION. Section 2. Policy purpose. (1) It is 

the policy of this state that a person may not be deprived 

of the use of private property without due process of law 

and that private property may not be taken by governmental 

action without just compensation being made, The legislature 

intends that [sections l through 6 z) implement Article II, 

section 29r of the Montana constitution in a manner that 

~rotects private property owners, the interests of the 

general publ~c, and the fiscal health of the state. 

(2) The purposes of [sections.! through 6 il are to 

require 

the use 

the 

and 

assessment 

assess■ent of governmental actions that affect 

value of private property, to require an 

of the effect of goverruaental actions on 

constitutionally protected private property interests, and 

to avoid any unnecessary burdens on the public treasury. It 

is not the purpose of [sections l through 6 ii to reduce the 

scope of private property protections provided in the United 

States constitution or the Montana constitution. [Sections l 

through 6 ii do not preclude private property owners from 

challenging governmental actions in a court of competent 
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jurisdiction or from seeking compensation or other available 

relief from governmental actions that affect private 

property rights. NOTHING IN [SECTIONS l THROUGH 5] MAY BE 

CONSTRUED TO IMPAIR A PROPERTY OWNER'S RIGHT TO APPEAR IN 

COURT ON AN EMINENT DOMAIN OR INVERSE CONDEMNATION CLAIM. 

NEW SECTION. Section 3. Definitions. As used in 

(sections 1 through 6 ii, the following definitions apply: 

(1) •Damaging" means depriving a property owner of a 

portion of the property or a portion of the economic value 

of the property. 

(2) (a) "Governmental action" or "action• means a 

statute, rule, regulation, licensing requirement, or 

permitting requirement that if imposed by a government 

entity7 will or--aay result in a taking or damaging of 

private property. 

(b) The term does not include: 

(i) the formal exercise of the power of eminent domain 

in accordance with law; 

(ii) the discontinuance of governmental programs other 

than law enforcement protection; 

(iii) the reduction of governmental interference with 

the use of private property by the repeal or amendment of 

rules or statutes: 

(iv) the seizure or forfeiture of private property for a 

violation of criminal law or as evidence in a criminal 
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proceeding, as provided by statute; 

(v) actions that abate a nuisance to the extent that 

the restricted conduct constitutes a nuisance under the law 

in effect on July 1, 1993; o~ 

(vi) county, city, or town variances or 

variances 

zoningTl_ 

concerning local regulations, 

processes 

ordinances, 

for 

or 

(VII) STATUTES, RULES, REGULATIONS, LICENSE 

REQUIREMENTS, AND PERMIT R~UIREMENTS RELATING TO BUILDING 

CONSTRUCTION STANDARDS, FIRE SAFETY STANDARDS, AND LIFE 

SAFETY STANDARDS, 

iY!..!..!.l PROFESSIONAL AND OCCUPATIONAL LICENSE 

REQUIREMENTS, GAMBLING LICENSES, AND LIQUOR LICENSES; 

(IX) STATUTES, RULES, REGULATIONS, LICENSE REQUIREMENTS, 

AND PERMIT REQUIREMENTS RELATING TO DRIVER'S LICENSES, MOTOR 

VEHICLE REGISTRATIONS, AND DEALER LICENSES UNDER TITLE 61, 

CHAPTER 4; OR 

(X) ACTIONS BY THE DEPARTMENT OF PUBLIC SERVICE 

REGULATION IN THE EXERCISE OF ITS REGULATORY AUTHORITY OVER 

RATES AND CHARGES OF RAILROADS, MOTOR CARRIERS, AND PUBLIC 

UTILITIES. 

(3) (a) •Government entity" means the legislature or an 

officer or agency of the state that is authorized by law to 

adopt rules. The term includes political subdivisions of the 

state. 
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(b) The term does not include the judicial branch of 

state government. 

(4) 11 Private property 11 means any property interest in 

this state that is protected by either: 

(a) the fifth 

constitution; or 

(b) Article 

constitution. 

amendment 

II• section 

to the United 

29, of the 

(5) "Property owner" means a nongovernment 

owning an interest in property. 

States 

Montana 

entity 

(6) "State agency" means an officer or agency of the 

executive branch of state government. 

(7) "Taking• means a governmental action depriving a 

property owner of either ownership of the private property 

or a portion of or all of the economic value of the private 

property that is compensable under the fifth amendment to 

the United States constitution and under Article II, section 

29, of the Montana constitution. 

NEW SECTION. Section 4. Assessment of impact on 

private property general directions. tit Before taking a 

governmental action, a government entity shall prepare a 

written assessment that includes an analysis of at least the 

following elements: 

tatfil a description of the governmental action, its 

purpose, and a plan for implementation of the action, 
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including any specific public health or safety risk the 

action is designed to prevent, mitigate, or remedy; 

tbtill. the impact that the governmental action has on 

private property rights, including a description of how the 

action affects the use o~--•a¼ue of private property and 

whether a taking OR DAMAGING will result: 

tetill an identification of private property interests 

affected or-petentiaiiy-a££eeted by the governmental action; 

tdtfil alternatives to the proposed governmental action 

that may: 

titill fulfill a government entity's legal obligations: 

tiitill reduce the effect on the private property 

owner; and 

tiiitill reduce the risk of a taking OR DAMAGING of 

private property; 

tetlil an estimate of financial cost to the government 

entity for compensation and the source of payment within the 

government entity's budget if a constitutional taking OR 

DAMAGING would result; and 

tftill an ewaltta~ien ESTIMATE of the extent to which 

the proposed action imposes costs on property owners not 

borne by other citizens of the state or locality. 

tit--Per--¼eg±siatioft-introdnced-befere-the-legie¼ftture
7 

the-age"ey-respoftsibie-rer-do±ng-an-ana¼ys¼s--for--a--fiscal 

note--ror--~he--¼e9isiat¼on--she±¼--prepere--the--assessffle~t 
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reqnired-by-snbseetien-t¼tT 

NEW SECTION, Section 5. Governmental actions -- state 

agency procedure. (1) In addition to the assessment required 

in [section 4}, a state agency shall adhere to the following 

criteria in implementing or enforcing governmental actions: 

(a) When a governmental action requires a permit or 

other permission for a specific use of private property, any 

conditions imposed on the issuance of the permit or 

authorization must substantially further the purposes that 

the permitting or permission process was designed to achieve 

and must be expressly authorized by law. 

tbt--~fte--etate--ageney--sha¼l--ensttre-that-restr¼et¼ens 

impesed-on-tfte-ttee-ef-pr¼•ate-property-are-proport~enate--te 

the--extent--tfte-ase-eontribntes-te-any-harm-the-restr¼etton 

¼s-des¼gned-to-pre•ent7-m¼tigate7-er-remedyT 

tetill The state agency shall estimate, to the extent 

possible, the potential cost to the state if a court 

determines that the governmental action constitutes a taking 

OR DAMAGING. 

(2) If there is an immediate threat to public health or 

safety that requires an illDlediate response by a state 

agency, the criteria required by subsection (1) may be met 

when the response is completed. 

(3) The state agency shall ensure a diligent and speedy 

resolution of any procedures that are part of a process of 
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seeking a permit or other permission to use private 

property. 

( 4) Before a state agency implements a governmental 

action that has an impact on the use er-va¼ae of private 

property, the state agency shall submit a copy of the 

assessment required by [section 4] to the governor, the 

private property owner, IF IDENTIFIABLE, and: 

(a) if the legislature is in session, to the senate 

finance and claims committee and the house appropriations 

committee; or 

(b) if the legislature is not in session, to the 

legislative finance committee. 

NBW-SBe'fr6NT--Seetion 6. -eease---e£---eet~o,,.----t¼-t--,..n-­

aggr±e•ed-preperty-owner-has-a-eaase--of--aetion--aga±nst--a 

geYernaent--ent¼ty--that--aets--±n--vie¼atien-ef-tseetions-¼ 

thron9h-6tT-,..-property-owner-who-proyes--thet--the--property 

owner-has-been-damaged-by-a-v¼oiation-oE-tseetions-%-throngh 

6t--is--entit¼ed-te-eempe-nsatory-damages,-a-wr±t-o£-mandamns 

or-prohibition7-or-eny-ether-appropriate-¼egei-or--eqniteb¼e 

re¼iefT 

tit--~he--geyerm11ent--entity--hes-the-bnrden-of-preof-on 

e:ny-a££irmative-de£ense-¼·t-may-raise7-±nei-nding-the--defense 

that-the-aetien-eomp¼ained-of-is-not-a-qovernmenta½-aetionT 

t3t--tseetions--¼--threngh--6t--may--net-be-eonstrned-to 

in£r±nge-er-¼mpair--a--preperty--owneris--right--to--proeeed 
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l ;~dieia¼¼y--ttnder--emifteft~--domain--er--in¥ere@-eendemna~ien 

2 laws, 

3 NEW SECTION. Section 6. Effective date. (This act l is 

4 effective July 1, 1993. 

-End-
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BOUSE BILL NO. 570 

INTRODUCED BY GRINDE, BECK, SWYSGOOD, TASH, GRIMES, NATHE, 

MESAROS, HOCKETT, BERTEL, J. RICE, CLARK, L. NELSON, LARSON, 

ANDERSON, SCHWINDEN, BACBINI, REA, GROSFIELD, MERCER, 

BIRD, REHBEIN 

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING AN ASSESSMENT 

OF GOVERNMENTAL ACTIONS THAT AFFECT THE USE OF PRIVATE 

PROPERTY; REQUIRING AN ASSESSMENT OF THE CONSTITUTIO~AL 

IMPLICATIONS OF GOVERNMENT ACTIONS; REQUIRING PRIVATE 

PROPERTY ASSESSMENTS TO BE SUBMITTED TO THE GOVERNOR AND THE 

LEGISLATURE; AND PROVIDING AN EFFECTIVE DATE." 

STATEMENT OF INTENT 

IT IS THE INTENT OF THE LEGISLATURE THAT GOVERNMENT 

ENTITIES PREPARE ASSESSMENTS OF GOVERNMENT ACTIONS THAT 

AFFECT PRIVATE PROPERTY INTERESTS. THE ASSESSMENTS MUST USE 

TESTS ANO GUIDELINES ESTABLISHED BY THE SUPREME COURT OF THE 

UNITED STATES ANO THE SUPREME COURT OF THE STATE OF MONTANA 

WHEN THE ASSESSMENTS ANALYZE CONSTITUTIONAL PRINCIPLES. 

IT IS NOT THE INTENT OF THE LEGISLATURE TO EXPAND THE 

LAW RELATING TO THE TAKING OR DAMAGING OF PRIVATE PROPERTY, 

AS CONTAINED IN OPINIONS OF THE SUPREME COURT OF THE UNITED 

STATES AND THE SUPREME COURT OF THE STATE OF MONTANA, BY THE 

STATE OR A LOCAL GOVERNMENT. 

~ ... ..,.. .... couna, 
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Short title. [Sections 1 

through 6 11 may be cited as the "Montana Private Property 

Assessment Act 11
• 

NEW SECTION. Section 2. Policy purpose. (1) It is 

the policy of this state that a person may not be deprived 

of the use of private property without due process of law 

and that private property may not be taken by governmental 

action without just compensation being made. The legislature 

intends that [sections l through 6 11 implement Article II, 

section 29, of the Montana constitution in a manner that 

protects private property owners, the interests of the 

general public, and the fiscal health of the state. 

(2) The purposes of [sections 1 through 6 11 are to 

require the assessment of governmental actions that affect 

the use and value of private property, to require an 

assessment of the effect of governmental actions on 

constitutionally protected private property interests, and 

to avoid any unnecessary burdens on the public treasury. It 

is not the purpose of (sections 1 through 6 11 to reduce the 

scope of private property protections provided in the United 

States constitution or the Montana constitution. {Sections 1 

through 6 11 do not preclude private property owners from 

challenging governmental actions in a court of competent 
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jurisdiction or from seeking compensation or other available 

relief from governmental actions that affect private 

property rights. NOTHING IN (SECTIONS 1 THROUGH 5) MAY BE 

CONSTRUED TO IMPAIR A PROPERTY OWNER'S RIGHT TO APPEAR IN 

COURT ON AN EMINENT DOMAIN OR INVERSE CONDEMNATION CLAIM. 

NEW SECTION. Section 3. Definitions. As used in 

[sections 1 through 6 il, the following definitions apply: 

(1) "Damaging" means depriving a property owner of a 

portion of the property or a portion of the economic value 

of the property. DAMAGING IS FURTHER ESTABLISHED THROUGH THE 

INTERPRETATIONS OF THE SUPREME COURT OF MONTANA. 

( 2) (a} "Governmental action" or "action" means a 

statute, rule, regulation, licensing requirement, or 

permitting requirement that if imposed by a government 

entity7 will er--may result in a CONSTITUTIONAL taking or 

damaging of private property. 

(b) The term does not include: 

Ii) the formal exercise of the power of eminent domain 

in accordance with law; 

(ii) the discontinuance of governmental programs other 

than law enforcement protection; 

(iii) the reduction of governmental interference with 

the use of private property by the repeal or amendment of 

rules or statutes; 

(iv) the seizure or forfeiture of private property for a 
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violation of criminal law or as evidence in a criminal 

proceeding, as provided by statute; 

(v) actions that abate a nuisance to the extent that 

the restricted conduct constitutes a nuisance under the law 

in effect on July 1, 1993; or 

(vi) county, city, or town variances or processes for 

variances concerning local regulations, ordinances, 

zoningTl. 

or 

(VII) STATUTES, RULES, REGULATIONS, LICENSE 

REQUIREMENTS, AND PERMIT REQUIREMENTS RELATING TO BUILDING 

CONSTRUCTION STANDARDS, FIRE SAFETY STANDARDS, AND LIFE 

SAFETY STANDARDS; 

(VIII) PROFESSIONAL AND OCCUPATIONAL LICENSE 

REQUIREMENTS, GAMBLING LICENSES, AND LIQUOR LICENSES; 

(IX) STATUTES, RULES, REGULATIONS, LICENSE REQUIREMENTS, 

AND PERMIT REQUIREMENTS RELATING TO DRIVER'S LICENSES, MOTOR 

VEHICLE REGISTRATIONS, AND DEALER LICENSES UNDER TITLE 61, 

CHAPTER 4 i OR 

(X) ACTIONS BY THE DEPARTMENT OF PUBLIC SERVICE 

REGULATION IN THE EXERCISE OF ITS REGULATORY AUTHORITY OVER 

RATES AND CHARGES OF RAILROADS, MOTOR CARRIERS, AND PUBLIC 

UTILITIES. 

( 3) la) "Government entity" means the legislature or an 

officer or agency of the state that is authorized by law to 

adopt rules. The term DOES NOT ¼ftei~des INCLUDE political 
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subdivisions of the state. 

(b) The term does not include the judicial branch of 

state government. 

(4) "Private property" means any REAL property interest 

in this state that is protected by either: 

(a) the fifth amendment to the 

constitution; or 

(b) Article 

constitution. 

II, section 29, of 

United States 

the Montana 

( 5) "Property owner" means a nongovernment entity 

owning an interest in property. 

(6) .. State agency" means an officer or agency of the 

executive branch of state government. 

(7) "Taking• means a governmental action depriving a 

property owner of either ownership of the private property 

or a portion of or all of the economic value of the private 

property that is compensable under the fifth amendment to 

the United States constitution and under Article II, section 

29, of the Montana constitution. TAKING IS FURTHER 

ESTABLISHED THROUGH THE INTERPRETATIONS OF THE SUPREME COURT 

OF THE UNITED STATES AND THE SUPREME COURT OF MONTANA. 

NEW SECTION. Section 4. Assessaent of impact on 

private property general directions. tit Before taking a 

governmental action, a government entity shall prepare a 

written assessment that includes an analysis of at least the 
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following elements: 

tatl.!.l. a description of the governmental action, its 

purpose, and a plan for implementation of the action, 

including any specific public health or safety risk the 

action is designed to prevent, mitigate, or remedy; 

tbtill the impact that the governmental action has on 

private property rights, including a description of how the 

action affects the use er--•a±tte of private property and 

vhether-a-tak¼n~-eR-BAMASINS-w¼¼¼-resu¼t; 

tetill an identification of private property interests 

affected or-potentia¼¼y-arreeted by the governmental action: 

tdtill alternatives to the proposed governmental action 

that may: 

tit~ 

tHtQU. 

owner; and 

fulfill a government entity's legal obligations; 

reduce the effect on the private property 

tiiitill reduce the risk of a CONSTITUTIONAL taking OR 

DAMAGING of private property: AND 

tetID--an--esti111ate-ef-finaneiai-eest-te-the-gevernment 

ent¼ty-fer-eem~ensatien-and-the-settree-ef-~ayment-witftin-the 

gevernment-entity~s-bttdget-if--a--eenstittttiona¼--taking--8R 

9AMA81N8-wett¼d-resn¼t;-and 

tft~ an evaittatien ESTIMATE of the extent to which 

the proposed action imposes costs on property owners not 

borne by other citizens of the state or locality. 
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tit--Per-¼egis¼at¼oft-intredtteed-befM'e-the--¼egis¼atttre, 

the--ageney--re9f'Onsib¼e--fM"-deing-aft-ans¼yais-for-a-fisea¼ 

nett--£or--the--¼eqis¼at¼en--sfta¼¼--prepe:re--the--asaessmeftt 

reqttired-by--$ttbseetion-t¼t~ 

NEW SECTION. Section 5. Governmental actions -- state 

agency procedure. (1) In addition to the assessment required 

in [section 4), a state agency shall adhere to the following 

criteria in implementing or enforcing governmental actions~~ 

tat When a governmental action requires a permit or 

other permission for a specific use of private property, any 

conditions imposed on the issuance of the permit or 

authorization must substantially further the purposes that 

the permitting or permission process was designed to achieve 

and must be expressly authorized by law. 

tbt--~he-stste-ageney--aba¼¼--ensttre--that--restrietions 

imposed--on-the-~se-0£-private-preperty-are-proportionate-te 

the-eztent-the-ttae-eentr¼btttes-te-any-harm--ehe--restr¼etion 

is-designed-te-preYefttT-■¼t¼9ate7-or-remedy• 

tetf!i--~he--atate--sgeney-aha¼¼-eatimate7-to-the-e•tent 

poaa¼bie7-tlle--potential--eoet--to--the--state--¼f--a--e...,rt 

de~■inee-tftat-the-go¥ernmenta¼-aetion-conat¼ttttea-a-ta~in9 

8R-BAMA8iN8. 

(2) If there is an immediate threat to public health or 

safety that requires an immediate response by a state 

agency, the criteria required by subsection (l) may be met 

-7- HB 570 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 11570/03 

when the response is completed. 

(3) The state agency shall ensure a diligent and speedy 

resolution of any procedures that are part of a process of 

seeking a permit or other permissi.on to use 

property. 

private 

(4) Before a state agency implements a governmental 

action that has an impact on the use or--wa¼~e of private 

property, the state agency shall submit a copy of the 

assessment required by [section 4] to the governor, the 

private property owner, IF IDENTIFIABLE, and: 

(a) if the legislature is in session, to the senate 

finance and claims committee and the house appropriations 

committee; or 

(b) if the legislature is not in session, to the 

legislative finance committeea 

NBW-SB€~ieN.--Sec~~-eattse--.n---aetion7---~lt---~n-­

aggr¼ewed--preperty--owner--has--a-eause-0£-aet¼on-a9ainst-a 

geverftllteft't-ent¼ty-that-aeta--in--v¼e¼at¼on--0£--tseet¼ona--¼ 

throagh--6t7--A--property-ewner-who-pro•es-that-the-property 

owner-bae-been-damaged-by-a-•io¼at¼on-of-taeetiofts-¼-tbroagh 

6t-is-entit¼ed-to-eempensabsry-daaages7-a-writ--e£--mendl!llllns 

er--prehib¼tienT-or-any-other-appropriate-!e~¼-or-equ¼tsb¼e 

reiief7 

tit--~he-go•ermoent-entity-haa-the-bttrden--of--proof--on 

any--affirmati•e-defense-it-may-raise7 -ineiaeing-the-tlefense 
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l that-the-aet¼on-eomp¼a¼ned-e!-is-net-a-ge¥ernmenta¼-eetien. 

2 t3t--+seee¼ens-¼-ehreugh-6t--uy--noe--be--eenstrtted--te 

3 ¼n!r¼nge--er--¼mpa¼r--a--preper~y--evner~s--right-te-proeeed 

4 ;ttd¼eia¼¼y-ttnder--eminent--domain--er--inverse--eondemnation 

5 ¼SWST 

6 NEW SECTION. Section 6. Effective date. [This act] is 

7 effective July 1, 1993. 

-End-

-9- HB 570 



53rd Legislature HB 0570/04 

1 

2 

3 

4 

5 

6 

7 

a 
g 

10 

11 

12 

13 

u 
15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

BOUSE BILL JIO. 570 

INTRODUCED BY GRINDE, BECK, SIIYSGOOD, TASH, GRINES, NA'l'BE, 

MESAROS, ROCKETT, HERTEL, J. RICK, CLARK, L. NELSON, LARSON, 

ANDERSON," SCBWINOEN, BACBINI, REA, GROSFIELD, MERCER, 

BIRD, REBBBIN 

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING AN ASSESSMENT 

OP GOVERNMENTAL ACTIONS THAT AFFECT TBE USE OP PRIVATE 

PROPERTY; RllQOIRING AN ASSESSMENT OP '1'BE CONSTITOTIOIIAL 

IMPLICATIONS OF GOVERNIIENT ACTIONS; RllQOIRING PRIVATE 

PROPERTY ASSESSHEIITS TO BE SUBMITTED TO THE GOVERNOR AND THE 

LEGISLATORB: ANO PROVIOIIIG AN EFFECTIVE DATE." 

STATEMENT OP INTENT 

IT IS THE INTENT OP_ THE LEGISLATURE THAT GOVERNMENT 

ENTITIES__J>REPAR~ ASSESSM£N1S _OP GOVERN.MEN'l1 ACTIQNS THAT 

AFFECT PRIVATE PROPERTY INTERESTS. THE ASSESSMENTS MOST USE 

TESTS ANQ_GOIOELINE!l ESTABLISHED BY TIU! SOPR~COORT O_F '!'!IE 

ON~TEI!_ STATES AND THE SOPREME_COORT OP THE J;'!'AT~ OP MONTANA 

WHEN THE ASSESSMENTS ANALYZE CONSTITUTIONAL PRINCIPLES. 

IT IS NOT THE INTENT OF THE LEGISLATURE TO EXPAND THE 

LAW RELATING TO THE TAKING 8R-81,MMHll8 OP PRIVATE PROPERTY, 

AS CONTAINED IN OPINIONS OF THE SOPll!IIE COURT OP THE UNITED 

STATES ANO THE SUPREME COURT OF THE STATE OP MONTANA, BY THE 

~ 8R-A-&eeAb-68YBRNMBlft'. 
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BE IT EIIAC'l'EO BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW S~I9N. Section ,. Short title. (Sections l 

through 611 aay be cited as the "Montana Private Property 

Aase••-nt Act•. 

NEW SECTION. Section 2. Policy - purpoae. (l) It is 

the policy of this state that a person aay not be deprived 

of the use of private property without due process of law 

and that private property aay not be taken by governmental 

action without just compensation being made. The legislature 

intends that [sections l through 6 11 implement Article II, 

section 29, of the Montana constitution in a manner that 

protects private property owners, the interests of the 

general public, and the fiscal health of the state. 

( 2) The purposes of (sections l through 6 11 are to 
require the 

the use and 

aaaeaament 

assessment of governmental actions that affect 

value of 

of the 

private 

effect of 

property, to 

governmental 

require 

actions 

constitutionally protected private property interests, 

an 

on 

and 

to avoid any unnecessary burdens on the public treasury. It 

is not the purpose of (sections 1through611 to reduce the 

scope of private property protections provided in the United 

States constitution or the Montana constitution. (Sections l 

through 6 11 do not preclude private property owners from 

challenging governmental actions in a court of competent 
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jurisdiction or fr- seeking compensation or other available 

relief froa governmental actions that affect private 

property rights. NO'l.'IIING IN [SECTIONS 1 THROUGH 5) MAY BE 

CONSTRUED TO IMPAIR A PROPERTY OIINER'S RIGHT TO APPEAR IN 

COURT ON AN EMINENT DOMAIN OR INVERSE CONDEMNATION CLAIM. 

NEW SECTION. Section 3. Definitions. As used in 

[sections l through 6 ii, the following definitions apply: 

tlt--•-9¼119•-aeen■-depr¼•in9-a-propert7--owner--of--a 

portion--of--the-property-er-e-port¼on-of-t~e-eeo-ie-watae 

of-the-propertJT EIIIMA8:EN8-:ES-PURftBR-1199AB&f8HB9-'f~Jl-'PHB 

fN'PHaPRB'lHf811S➔P-'f!IB-S8PRBMB-eeeR'f-6!,'-~l\,ulT 

titi!l (a) "Govermaental action• or •action• means 

EIIAC'l'MEIIT OP a statut•T OR ADOPTION OP A rule7-re9atat¼Oft7 

t¼een■is9-raq■¼reaestT-or--pera¼ttin9--raqaireaent--that--¼f 

iapo■ed by a government entityT-•ill-or--, re■att THAT HAS 

A REASONABLE POSSIBILITY OP RESULTING in a CONSTITUTIONAL 

taking or-d-9is9 of private property. 

(b) The tera does not ~nclude: 

ti) the foraal exerci■e of the power of eainent domain 

in accordance with law, 

(ii) the discontinuance of governmental pr09rama other 

than law enforceaent protection: 

(iii) the reduction of governaental interference with 

the use of private property by.the repeal or uendment of 

rules or atatutesi 
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(iv) the aeiaure or forfeiture of private property for a 

violation of criainal law or as evidence in a criminal 

proceeding, aa provided by statute: 

(vi actions that abate a nuisance to the extent that 

the restricted conduct conatitutea a nuisance under the law 

is-effeet-en-daty-l7-t99i: or 

t•it-eennt77-eit77-or-tewn-warieneea--or--proeea■ea--for 

warianeea---eoneern¼ng--toeal--r99ntat¼ona7--ordinaneea7--01." 

-fttft9Tr 

tY¼ft(VI) STATUTES, RULES. REGULATIONS, LICENSE 

REQUIIU:M8M'1'S, AND PEJUII'l' Rl!lQUIREM.ENTS RELATING TO BUILDING 

CONSTRUCTION STAIIDARDS, P'IRE SAFETY STAIIDARDS, AIID LIPE 

SAFETY STANDARDS; 

tY¼fft(VIIJ PROFESSIONAL AIID OCCQP~~tQIIAL LICENSE 

REQUIKBMEIITS, GAMBLING LICENSES, AIID LIQUOR LICENSES; 

tfMt(VIIIl STATUTE&, RULES, REGULATIONS, LICENSE 

REQUIRENEN'l'S, AND PERMIT RllQUIREMENTS RELATING TO DRIVER'S 

LICENSES, II0'1'0R VEHICLE REGISTRATIONS 1 AIID DEALER LICENSES 

IINDBII 'l'ITL.B 61, CBAPTlllt 4 ; OR 

tKt(Ill) ACTIONS BY THE DEPARTMENT OP PUBLIC SERVICE 

RBGOLATION Ill THE EXERCISE OF IT& REGULATORY AUTHORITY OVER 

RATES AND CHARGES OP RAILROADS, II0'1'0R CARRIERS, AIID PUBLIC 

UTILI'l'IBS. 

t3till (a) "Government entity• aeana the legislature or 

an officer or agency of the state that is authorized by law 
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to adopt rules. The term J;!OES lKl',r ifte¼ades INCLUDE political 

subdivisions of the state. 

(bl The term does not include the 

state government. 

judicial branch of 

t4till "Private property• means any ~ property 

interest in this state that is protected by either: 

(a) the fifth a111endaent to the United 

constitution; or 

(b) Article II, section 29, of the 

constitution. 

States 

MOntana 

t5till •property owner• means a nongovernment entity 

owning an interest in PRIVATE property. 

t6till •state agency• means an officer or agency of the 

executive branch of state governaent. 

t~till "Taking• means e-9overnaente¼-eetion depriving a 

property owner of either ownership of the private property 

or a portion of or all of the econoaic value of the private 

property that is coapensable under the fifth aaendment to 

the United States constitution and under Article II, section 

29, Of the MOntana constitution. TAKING IS FURTHER 

ESTABLISHED THROUGH THE INTERPRETATIONS OF THE SUPREME COURT 

01' THE tnl_ITED STATES AND THE SUPREME~T OF MONTANA. 

NEW SECTION. Section 4. Aa•ea-nt of iapact OD 

private property - general directions. tit THE ASSESSMENT 

DESCRIBED IN THIS SECTION MAY BE PREPARED FOR THE ENACTMENT 
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OF A STATUTE ONLY AFTER A REQUEST BY THE PRESIDING OFFICER 

OF THE HOUSE IN WHICH THE LEGISLATION IS INTRODUCED. THE 

PRESIDING OFFICER MAY DETERMINE THE NEED l'OR THE ASSESSMENT 

BASED UPON A RECOMMENDATION BY LEGISLATIVE STAFF INDICATING 

WHETHER AN ASSESSMENT APPEARS TO BE REQUIRED. THE ASSESSMENT 

MUST BE PREPARED BY THE APPROPRIATE STATE AGENCY. Before 

taking a governaental action, a government entity sball 

prepare a written assessment that includes an analysis of at 

least the following elements: 

tetill a description of the governmental action, its 

purpose, and a--p¼an--for--i■p¼eaentet¼on--of--the-aet¼ony 

ifte¼adin9 any specific public health or safety risk the 

action is designed to prevent, mitigate, or remedy; 

tbtfil the impact that the governmental action has on 

private property rights, including a description of how the 

action affects the use or--ve¼ae of private property and 

whether-a-takift9-8R-BAMA6fN6-wi¼¼-resa¼t; 

tetill an identification of private property interests 

affected or-potent¼a¼¼y-affeeted by the goverruaental action; 

tdtill alternatives to the proposed governmental action 

that ■ayl 

t¼t.l.!1 fulfill a government entity's legal obligations; 

t¼¼till reduce the effect on the private property 

owner; and 

t¼¼¼tfil reduce the risk of a CONSTITUTIONAL taking~ 
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BAMA6fll8 of privat• property,~ 

t•till--■n-•■tiaat:•-ot-finaneia¼-cost-to-tlle--90••rnaent 

•ntity-for-c-pen■■tion-and-th•-■oaree-of-payaent-within-the 

90¥fl'1U1ent--•ntityLs--bad9et--it--a-eon■titatisnal-takin9-eR 

BAMlt.6tN6-woa¼d-resalt~-•nd 

tft1!.i.12.l an-e•aiaat¼on-eS~fMA~H-sf-the-ewtent-ts-whieh 

the-prspoaed-action-impoaea-eoata--on--property--ownera--not 

berM--by--other-eiticena-sf-the-etate-sr-toeaiity WHETHER A 

@VERNMENTAL A<;TION HAS A REASONABI.E POSSIBILITY OF 

RESULTING IN A CONSTITUTIONAL TAKING OF PRIVATE PROPERTY 

BASED ON TESTS AND PRINCIPLES ESTABLISHED BY THE CDIITED 

STATES SUPREME COURT AND THE MONTANA SUPREME COURT. 

t~t--Por--ie9ialation-¼ntredaeed-before-the-ie9ialatareT 

the-49eney-r•apenaible-fsr-doin9-an-analyaia--fsr--a--f¼ae■l 

nste--fsr--the--l99¼aletien--all■ll--prepar•--the--eaaea-ent 

reqaired-by-aab■ect¼oa-tltT 

NEW SECTION. Section 5. Governaental actions -- state 

agency procedure. ttt-tn-eddition-to-the-■•■ea■-ent-reqa¼red 

¼n-t•eetioa-4tT-■-•tate-a9■ney-ahall-■dhere-to-th•-foll-¼n9 

eriter¼a-¼a-¼apl-ntia9-or-enferelll'J-9o••r1111entel-eetionaT~ 

t•t--when-e-90..,r,,_nt■l-■etioa--r94>1lre■--a--perait--er 

oth■r-peraiaaieft-for-e-apee¼fie-a•e-of-pri•ate-prepertyT-■ftf 

eonditiena---¼llpeaed--on--th■--¼••••nee--of--the--pe ... it--or 

aathor¼■ation-•aat-aabataatially-farth■r-the--parpoaea--that 

the-per■¼ttin9-or-per■iaa¼on-preeeaa-wea-deai9ned-to-eehie•e 
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■nd-aaat-be-ewpreaaly-aathorised-by-l■wT 

tbt-~'l'lle--etate--a9eney--ahali--enaare-that-reatrietiona 

i■poaed-on-the-aae-of-pri•ate-property-are-propo•tionate--to 

the--e•tent--the-aae-eontribatea-to-any-hara-the-reatriet¼on 

ia-deai9ned-to-pr .. entT-■iti9ate7-or-reaedyT 

tet.t!!1--'fhe-atate-a9eney-ahai¼-eati-■teT-to--the--extent 

poaaibie7--the--potential--eoat--to--the--atate--if--a-eoart 

deter■inee-that-the-9o•er-ental-aetion-e0ftatitatea-a-takin9 

8R-BA11Mill8T 

t~till If ther• is an illllllediat• thr•at to public health 

or saf•ty that requir•s an i-diat• respons• by a state 

a9eney GOVERNMENT ENTITY, the eriter¼a ASSESSMENT required 

by aab■eetien-t¼t [SECTIONS 1 THROUGH 4 AND THIS SECTION], 

IF APPLICABLE1 -y b• aet wh•n th• r•spons• is coaplet•d. 

t3t--'fhe-atete-a9ene7-■h■ll-en■are-a-dili9ent-end-apeedy 

reaolatioa--of--en7-preee<1area-that-ere-pert-of-e-proeeaa-of 

■eek¼n9--e--perait--or--oth•r--per■isaion--to--a••---pr¼•ate 

propert7T 

t•till Befor• a state ag•ncy implements a gov•rn■•ntal 

action tbat ha• an i■pact on th• use or--•a¼ae of private 

property, th• ■tate agency shall submit a copy of the 

••••••-nt required by tae•t¼Sft-4t [SECTIONS l THROUGH 4 AND 

THIS SBCTION] to the governor, th• privat• property owner, 

IP IDl:lft'IPIABLB, and, 

(a) if th• l•gislatur• ia in s•saion, to th• •enate 
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1 finance and claims co-ittee and the house appropriations 

2 c011111ittee; or 

3 (bl if the legislature is not in session, to the 

4 legislative finance committee. 

5 NEW-SE~~teNa--Section-6~-e-•se--of---aei:ionT---t¼i---M--

6 agqriewed--property--owner--has--a-caase-of-ae~ion-aga¾ns~-• 

7 government-entity-that-acts--in--vioietion--of--tsections--i 

8 throttgh--6i.--A--property-owner-who-provea-that-the-property 

9 owner-haa-been-eaaaged-by-a-v¼oiation-of-tseet¼ona-¼-throwgh 

10 6i-is-entitied-to-e-penaatory-daaagesT-a-wr¼t--of--1111ndaawa 

11 or--proh¼bit¼onT-or-any-other-appropr¼ate-¼egai-or-9'1tt¼tab¼e 

12 rei¼ef. 

13 tit--~he-go•ernaent-ent¼ty-haa-the-bttrden--of--proof--on 

14 any--affir1111t¼•e-defenae-¼t....,y-raiaeT-¼neiwding-the-defenae 

15 that-the-act¼on-eoap¼a¼ned-of-ia-not-e-go•ernaentai-act¼onT 

16 t3t~-tsect¼ona-i-throwgh-6i--1111y--not--be--conatrwed--to 

17 ¼nfr¼nge--or--¼apair--a--property--owner~a--r¼9ht-to-proceed 

18 jwdiciaiiy-wnder---¼nent--d-¼n--or--¼n•erae--condaanat¼on 

19 iBlf8T 

20 NEW SECTION. Section 6. Bffective date. (This act I is 

21 effective July 1, 1993. 

-End-
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