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\ ggnsg BILL /RO. S‘é‘j
INTRODUCED BY 2L
) (4]

BY REQUEST OF THE DEPARTNENT OF AGRICULTURE

A BILL FOR AN ACT ENTITLED: "“AN ACT GENERALLY REVISING THE
AGRICULTURAL WAREHOUSE, COMMODITY DEALER, AND GRAIN
STANDARDS ACT RELATING TO LICENSE FEES, REVENUE ACCOUNTS,
BONDING REQUIREMENTS, AND PASSAGE OF TITLE ON GRAIN SALES;
CREATING A COMMODITY DEALER/PUBLIC WAREHOUSE OPERATORS
ACCOUNT AND STATUTORILY APPROPRIATING ACCOUNT FUNDS TO THE
DEPARTMENT OF AGRICULTURE FOR OPERATION OF THE ACT; AMENDING
SECTIONS 17-7-502, 80-4-402, 80-4-422, 80-4-425, B80-4-427,
80-4-429, B80-4-503, 80-4-505, 80-4-525, 80-4-527, §0-4-538,
80-4-602, 80-4-604, 80-4-608B, AND B80-4-612, MCA; AND
PROVIDING AN EFFECTIVE DATE."

STATEMENT OF INTENT

A statement of intent is required for this bill because
80-4~503 and 80-4-602 grant to the department of agriculture
the authority to set license fees outside the atatutory
acale established in those sections. It is intended that the
department, as part of the ongoing administration of the
commodity dealer and public warehouse operator Pprogram,
evaluate the amount of revenue generated by license fees and

adjust the feen as necessary within the statutory maximum to
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ensure proper operation of the program.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 80-4-402, MCA, is amended to read:

"B0-4-402. Definitions. As used in parts 4 through 7 of
this chapter, the following definitions apply:

(1) *"Agent® wmeans any person who contracts for or
solicits any agricu;tural commodities from a producer or

warehouseman warehcuse operator or negotiates the

consignment or purchase of any agricultural commodity on
behalf of any commodity dealer.
(2) *“Agricultural commodity" means any grain, beans,

safflower, sunflower seeds, tame mustards, rapeseed,
flaxseed, leguminous s8seed, or other small seed, and other
agricultural commodities designated by rule of the

department.

(3) *“Bond" means the bond reqguired to be filed by part
5 or 6 of this chapter and includes any equivalent
established by department rule, as provided in B0-4-504 and
80-4-604.

(4) "Commodity dealer® means any person who engages in
4 business involving or, as part of his the business.,
participates in buying, exchanging, negotiating, or
soliciting the sale, resale, exchange, or transfer of any
agricultural commodity in the state of Montana. The term

o HE LY
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does not include:

{a) a person engaged solely in storing, shipping, or
handling agricultural commodities for hire;

(b) a person who buys agricultural commodities Ffrom a
licengsed commodity dealer;

{¢) a person who does not purchase more than $30,000
worth of agricultural commodities from producers during a
licensing year; however, once a person exceeds the $30,000
exemption, he the person shall obtain a license and is not
eligible for the exemption for the succeeding year;

{d) a person who is the producer of agricultural
commodities that he the person actually piants, nurtures,
and harvests; or

(e) a person whose trading in agricultural commodities
ia limited to trading in commodity futures on a recognized
futures exchange.

(5) "€redit-saie Delayed payment contract®™ meana a
written contract for the sale of an agricultural commodity
when the sale price is to be paid at a date after delivery
of the agricultural commodity to the buyer and includes but
is not limited to those contracts commonly referred to as
deferred payment contracts, dJdeferred pricing contractas,

no-price-established contracts, or price-later contracts. A

delayed payment contract does not include those contracts in

which the parties intend payment to be made immediately upon

-3-
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determination of weights and grades.

{(6) “"Department” means the department of agriculture
provided for in 2-15-3001.

{7) “Depositor"™ means any person who deposits an
agricultural commodity in a warehouse for storage,
processing, handling, or shipmeat or who iS8 the owner or
legal holder of an ocutstanding warehouse receipt or who ia
lawfully entitled to possession of the agricultural
commodity,

{8) "Director” means the director of the department of
agriculture.

(%) "Grain" means all grains for which standards have
been established under the United States Grain Standards Act
{7 U.S.C. 71 through B87) and all other agricultural
commodities, such as mustard, oil seed crops, or other crops
which may be designated by rule of the departaent.

(10) “Grain Standards Act*® -eins the United States Grain
Standards Act (7 U.§.C. 71 through 87).

(11) "Inspector" means any person sc designated by the
director to agsist in the administration of parts 4 through
6 of this chapter. The term includes warehouse auditors or
examiners.

{12) "Official grain inspectors* means any official
personnel who perform or supervise the performance of

official inspection services and certify the results thereof

-4~
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of inspections, including the grade of the grain.

{13) "Official grain samplers" or “"samplers™ means any
official personnel who perform or supervise the performance
of official sampling services and certify the results
thereof of the sampling.

{14) “Official grain standards™ means the standards of
quality and condition of grain that establish the grades
defined by the Grain Standards Act.

(15) "0fficial grain weighers" means any official
personnel who perform or supervise the performance of class
X or class ¥ weighing services and certify the results
thereof, including the weight of the grain.

(16) "Person” means any individual, firm, association,
corporation, partnership, or any other form of business
enterprlée.

{17) “Producer* means the owner, tenant, or operator of
land in this state who has an intereat in and receives all
or part of the proceeds from the sale of agricultural
commodities produced on that land.

{18) "Public warshouse" or *warehocuse" means any

elevator, mill, warehouse, subterminal grain warehouse,

public warehouse, or other structure or facility in which,

for compensation, agricultural commodities are received for
storage, bhandling, processing, or shipment. The term

includes facllities which commingle commodities belonging to
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different lots of agricultural commodities.

{19) “Purchase contract® means a delayed payment

contract or other written contract for the purchase of

agricultural commodities by a commodity dealer.

{20) "Receipt® means a warehouse receipt.

t203(21) "Scale welght ticket®™ means a load slip or
other evidence of delivery, other than a receipt, given to a

depositor by a warehouseman warehouse operator licensed

under the provisions of part 5 of this chapter upon initial
delivery of the agricultural commodity to the warehouse.

t2%3{22) “"Station" means a warehcuse located more than 3
miles from the central office of the warehouse.

t227(23) "Subterminal warehouse”™ means any warehouse at
which an intermediate function is performed in which
agricultural commodities are customarily received from
dealers or producers and where the commodities are
accumulated prior to shipmsent.

t233(24) “Terminal grain warehouse” means any warehouse
authorized by a grain exchange to receive or disburse grain
on consignment as presented by the rules and regulations of

a grain exchange.

t243(25) *Warehouseman® “"Warehouse operator” means a

person operating or controlling a public warehouse.
t253{26) "MWarehouse receipt" means every receipt,

whether negotiable or nonnegotiable, issued under part S of
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this chapter by a warehouseaan warshouse operataor, except

scale weight tickets."

Section 2. section 80-4-422, MCA, is amended to read:

"80-4-422. e€redic--sale Delayed payment or purchase
contracts. (1) A commodity dealer who purchases agricultural
commodities by credit-sale purchase contract shall maintain
books, records, and other documents as required by the
department to establish compliance with the provisions of
thia section.

{2) 1In addition to other required information, a ecredit
saie purchase contract must contain or provide for alli of
the following:

{a) the seller's and purchaser's name and address;

{b) the conditions of delivery;

{c}) the amount and kind of agricultural commodities
delivered;

(d)} the price per unit or basis of value;

{e) the date payment is to be made; and

(f} a notice of financial risk involved in the credit
sale contract, in a form the department shall adopt pursuant
to the rulemaking authority provided in 80-4-403,

{3) Title to all agricultural commcdities sold by
credit-—sale purchase contract is in the purchaser as of the

time the contract-is-ewecuted agricultural commcodities are

delivered to and in physical control of the purchaser unless
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the contract provides otherwise. The contract must be signed
by both parties and executed in duplicate. One copy must be
ratained by the commcdity dealer, and one copy must be
detivered provided to the seller. Upon revocation,

sugpension, or termination of a commodity dealer's or

warehousenants warehouse operator's license, the department
may advance the paysment date for all eredit-aale delayed
payment contracta to a date not later than 30 days following
the effective date of the revocation, suspension, or
termination. When not otherwise provided, the purchase price
for all agricultural commodities must be determined as of
the effective date of revocation, suspensicn, or termination
in accordance with all other provieions of the contract.
However, if the businesa of the commodity dealer is sold to
another licensed commodity dealer, eredit--sale purchase
contracts may be assigned to the purchasing commodity
dealer.

(4) Any contract that does not satisfy the conditions

imposed by thig part is_considered a sale other than a

purchagse contract and is subject to the provisions of

80-4-608."
Section 3. section 80-4-425, MCA, is amended to read:

“80-4-425. Action on bond by persona injured

liability of surety -- statute of limitations. (1) All

claims against & bond must be made by and through the

-8~
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department. A person injured by the breach of an obligation
for which a bond is given to the department may take--aection
against——-the--bond-in-his-own-name-to-recover-damages—caused
by-the-breach:-The-director-shaii-then-aske-demand-upan--the
warehouseman——or—-the——comuodity—-deater-—and-hin-surety-for
paynent-of-~damagesr-if-the-danages-are--not--promptiy--paidy
the-dirsctor-shaii-commence-an-action-on-the-bond-to—enforce

payaent--of-~damagess file a complaint with the department.

The department shall then investigate the complaint and

deteraine whether it is valid and whether there are any

other outstanding obligations due. If the department finds

that there are one or more valid obligationa, the department

shall make demand upon the warehouse operator or commodity

dealer and the commodity dealer‘'s surety for payment. If the -

payment is not made prowptly, the department shall commence

an_ action on the bond to enforce payment. If the department

determines that a complaint is without merit, the department

shall notiti the cosplainant of that determination in

writing. The complainant may then bring a contested cass

under Title 2, chapter 4, part 6, to tha department for a

determination of whether the department should pursue the

claim againgt the bond.

(2) Bbiabitity-of-the-surety-upon-the-bond-is-iimtted-to
the--amount-—of-thes-bondr-Howevery—4£f If two Or more persons

are injured by breach of the obligation for which the bond
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is given and the damages for violating the conditions of the
bond exceed the specified amount of the bond, the recovery
on the bond shai} must be prorated by the surety among all
of those injured.

(3) The 1liability of a surety under a bond extends to

all obligations from commodity dealers’ or public warehouse

operators’' transactions entered into during the year in

which the bond was in effect, up to the maximum amocunt of

the bond. Claims must be brought against the bond within 2

gucceeding license years."

Section 4. Section 80-4-427, MCA, is amended to read:

“80-4-427. Injunction. If a person without a'license is
found to have engaged in any business for which a license is
required under parts 5 and 6 of this chapter, the court
shall enjoin him that person from further business until he
the person has been duty licensed. It is not necessary that
the department show that an individual has been injured by
the actions complained of in order to issue the injunction.
The procedure for injunctive relief is the same as any other

action for an injunction under Title 27. The department may,

in its dimcretion, file the action _in the first judicial

district court. The injunction provided by this section is
an additional remedy to the criminal penalty provided for in
80-4-438."

Section B. section 80-4-429, MCA, is amended to read:

=10~
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"80-4-429. Penalty. (1) BExcept as otherwise provided,
any person who violates any provision of parts 4 through 6
of this chapter or rules promulgated thereunder under parts
4 through 6 or who impedes, obstructs, hinders, or otherwise
prevents or attempts to prevent the director or his-duiy an
authorized representative in the performance of his a duty
under parts 4 through 6 of this chapter is gquilty of a
misdemeanor and is punishable by imprisonment in a county
jail not to exceed 6 months or by a f£ine of not wore than
$1,000, or both.

{2) A person who refusea to permit inspection of
licensed premises, books, accounts, records, or other
documents required by parts 4 through 7 of this chapter or
who uses a scale weight ticket or credit-sale purchase
contract that fails to satisfy the requirements of parts 4
through 7 of this chapter is guilty of a misdemeanor.

(3) A person acting as a commodity dealer or

warehouseman warehouse operator who knowingly sells
wa:ehnuna—recﬁipted agricultural commcdities that he the
person is not authorized to sell or who fails to pay for
purchaged agricultural commodities is guilty of a felony.*
Section 6. section 80-4-503, WCA, is amended to read:
“80-4-503. Pees of department. (1) The department shall

collect an annual warehouseman warehouse operator license

fee, based on the number of warehouses owned by the
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warehousenan warehouse operator, according to the following
schedule:

For each warehouse listed in the application:

Capacity in Hundredweight Rate

0 to 257000 125,000 $ 35 125
257801~t0-507000 60
507882-to-2257000 8s
1257001-¢o-2507600 210
2567002 125,001 to 375,000 335 300
over 375,000 66 400

{2) The-—department-shaii-coitect-a-fee—of-956-Sar-cach
tnitial-iicensing-inspection-of-a-warehonse-or-stations
¢3)-—Ffhe-deparement-shati-coitect-a-fee-of-§25-for-—ecach

amendment---of-—a--ticenser If, after evaluation of the

commodity dealer/public warehouse operator program, the

department determines that revenue from license fees is

inadeguate to accomplish the purposes of this chapter, the

department may by rule increase the license fees, but the

fee may not exceed $1,000 for a facility.

t4¥(3) The department shall collect a fee of $150 a day
or fraction theresf of a day for maintaining an employee of
the department at a warehouse to supervise the correction of

a deficiency.

t57(4) All license fees collected under subsection (1)

and deficiency fees collected under subsection {3} must be

-2~
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deposited into the state--ereasury-——and——eredited--to——the

generai--fund commodity dealer/public warehouse operators

account.”

Section 7. Section 80-4-505, MCA, is amended to read:

=§0-4-505. Amount of bond — cancellation. (1) The
amount of the bond-to be furnished for each warehouse must
be fixed at a rate of 20 cents per hundredweight for the
first 500,000 hundredweight of licensed capacity; 15 cents
per hundredweight for the next 500,000 hundredweight of
licensed capacity; and 10 cents per hundredweight for all
licensed capacity over 1 million hundredweight. The amount
of the bond may not be less than $20,000 or more than the
maximum prescribed in 80-4-405. The licensed capacity is the
maximum number of hhndzedueight of agricultural commodities
that the warehouse can accommodate. )

(2) If a warehouaeman warehouse operator is also

operating as a commodity dealer, he the warehouse aperator

shall also provide a bond as prescribed in B0-4-604.

(3} 1f thare occurs a deficiency in net assets as
required under 80-4-506, there shall be added to the amount
of bond determined in accordance with subsection (1) an
amount equal to that deficiency.

(4) Each warehousesan warehouse operator bond shall run
continuously with the werehouseman license until canceled by

the bonding company. The-aggregata-iiebiliey-of-—the-—aunrety
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may-in-no-event—exceed-the-sum-of-the-bendr

(5) A 60-day written notice must be given to the
department by the bonding company before any bond is
canceled; however, sueh the cancellation does not terminate
any liability of the surety incurred prior to the date of
cancellation.”

Section B. Section 80-4-525, MCA, is amended to read:

"80-4-525. Scaie weight tickets —— form -- issuance.
(1) Scale weight tickets must be bound in books of
convenient sizxe and must be numbered consecutively. The
original scale weight ticket must be delivered to the person
from whom the agricultural commodities are received. One
carbon copy of each scale weight ticket must remain as a
permanent record.

{2} A scale weight ticket must be issued for each load
of agricultural commodity received by the warehouseman

warehouse operator.

{3) A Bcale weight ticket may not be issued or held in
lieu of a warehouse receipt. The-retentien-of-scaie-weight
tickets-in-iteu-of—warehouse-receipts-by-the--owner--af--the

grain-—is--at--the——owneris--risks However, an agricultural

commcdity under scale weight ticket is considered warehoused

liability, and title remains with the depositor until:

{a) the agricultural commodity is sold under a purchase
contract;

-14-
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{by the agricultural cosmsodity is paid for under

80-4-608; or

{c) a warehouse receipt is issued.

(4) There muat be plainly printed across the face of
such the scale weight ticket issued by the wareheouseman

warehouse operator, in bold type, the words “THIS 1S NOT A

WAREROUSE RECEIPT. IT MOUST BE EXCHANGED FOR A WARBHOUSE
RECEIPT IF GRAIN IS HELD IN STORAGE"“.

{5) All scale weight tlckets must be signed by the
warehouseman warehouse operator or his the warehouse

operator’'s agent.
(6) All sBcale weight tickets must be converted inteo

caah or warehouse receipts on demand.”

Section 9. Section 80-4-527, MCA, is amended to read:
*80-4-527. Warehouse receipt - issuance -
cancellation. {1} A warehouse receipt is a receipt issued by

a licensed warehouseman wareshouse operator on a form

containing all the information required by B80-4-526.

{2) Re A varehouse receipt may not be issued except for
an agricultural commodity actually delivered to a warehouse
for storage.

(3) All wareheusemsn warehouse operators are regquired

to issue a warehouse receipt for each lot of agricultural
commodity received for storage or make paymsent for the
agricultural commodity.
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(4) A warehouse receipt that does not in fact represent
an agricultural commodity actually delivered into a
warehouse for storage and the origin of which cannot be
traced to the actual delivery of the grain represented:

(a) is not legal and is of no value;

{b) has no claim on the agricultural commodity stored
in a warehouse; and

(c) hasa no claim on the warehonsemants warehouse
operator's bond.

(S) All agricultural commodities in a warehouse belong
to the holder of outstanding warehouse receipts except thosge
commodities that are in excess of the total of all
outstanding storage obligations. &n outstanding warehouse
receipt is a warehouse receipt that has not been returned
and paid in full on the basis of grade, quality, and

quantity by the warehouseman warehouse operator issuing it,

(6) If for convenience the holder of two or more
warshouse receipts covering 1like agricmltural commodities
wishes to combine them, the new receipt se-imssed must state
the fact that it was issued in lieu of existing receipts. An
aasembly or recapitulation statement must be made whenever
receipts are 80 combined, and the number or other
identification of the statement must be referenced on the
new combined receipt. The assembly sheet must be kept on

file in the warehouse cffice. Each canceled receipt must

~16-
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have stamped across its face “Canceled by Wo. __" (showing
the number of the new combination receipt).

{7) A warehouseman warehouse operator who is a grower
and—--econducea--such-—an—enterprise may recelve his the

warehouge operator's own grain and issue warehouse receipts

for agricultural commodities, in the same manner and without
discrimination, as though the warehouse and growing
enterpriges were of separate ownership. However, the
warehouseman warehouse operator shall report to the
departneﬁt all warehouse receipts issued to himseif the

warehouse operator as a grower.

{8) When warehouse receipts are prepared on duplicate
or triplicate forms, the original copy ia the warehouse
receipt and must be given upon request to the person storing
the agricultural commodity covered by such the receipt. The
other copies ahai must have plainly printed across the face
the words ;duplicate', "triplicate”, or "nonnegctiable®.

(9) Each warehouse receipt issued muat show the amount
of cash or value of any merchandise the warehousenan

warehouse operator has advanced on the agricultural

commodity represented by the receipt, but seeh the notation
may not be construed as fixing the date of sale of aueh the
grain.

(10) All warehcuse receipts must he nuabered

consecutively as lssued by each warshouseman warehouse

—17..
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operator.

(11) Warehouse receipts must be issued when storage is
charged but nc later than 30 days after delivery unless
agreed to in writing by both parties.

{12) Warehouse receipts must be canceled by drawing a

diagonal line and writing “CANCELED" across the face of the

original copy of the warehouse receipt. The cancellation

date and method of settlement, s8such as check number or

purchase contract number, must also be noted on the face of

the original copy of the warehougse receipt. The warehouse

receipt holder or the receipt holder's agent shall sign and

date the reverse side of the original copy of the warehouse

receipt at the time of settlement. If the agricultural

commodity is redelivered to the receipt holder, that fact

must be noted.”

Section 10. Ssection 80-4-538, MCA, is amended to read:

“80—-4-538. M¥Marehouse shortage -- remedies. (1) For
purposes of this section, whenever a warehouseman warehouse
operator stores agricultural commodities of different kinds,
a receipt holder has a claim against all commodities in
storage, regardless of their kind, under his the warehouse
operator's receipt.

(2) Whenever it appears, after an investigation, that a

warehounaeman warehouse operator does not have in hés the

warehouse operator's poesession sgufficient agricultural

-18~
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commodities to cover the outstanding warehouse receipts,
scale weight tickets, or other evidence of storage liability

issued or assumed by hém the warehouse operator or when a

warehouseman warehouse coperator refuses to submit his the

warehouse operator's books, papers, or property to lawful

inspection, the department may give notice to the

warehouseman wvarehouse operator to comply with the following

requirements:

{a) to cover such the shortage;

{b} to give an additional bond as requested by the
department; or

{c) to submit to sueh an inspection as the department
cansiders necessary.

(3) If the warehouseman warehouse operator fails to

comply with the terms of snch the notice within 24 hours
from the date of issuance of the notice or within such a
further time as the department may allow, the department may
petition the district court of the first judicial district,
Lewis and Clark County, or the district court in the county
where the licensee's principal place of business is located,
as shown by the license application, for an order:

(a) authorizing the department to Beize and take
possession of any or all agricultural commodities in the
warehouse or warehouges owned, operated, or controlled by

the warehouseman warehouse operator and of all books,
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papers, and property of all kinds used in connection with
the conduct or the operation of the warehouse business and
any materials that pertain in any way ta that business; and

(b) enjoining the warehouseman warehouse operator from

interfering with the department in the discharge of its
duties as required by this part.

(4) Upon taking possession, the department shall give
written notice of its action to the surety on the bond of

the wareheuseman warehouse operator and may notify the

holders of record, as shown by the warehousemanis warehouse
operator's record, of all warehouse receipts or scale weight
tickets issued for agricultural commodities to present their
warehcuse receipts or other evidence of deposits for

inspection or to account Eor the same rteceipts or evidence

of deposits. The department may thereupon cause an audit to
be made of the affairs of the warehouse, including but not
limited to the agricultural commodities of which there is an
apparent sghortage, to determine the amount of shortage and,
if possible, to compute the shortage as to each depositor as

shown by the warehousemanis warehouse operator's records.

The department shall notify the warehouseman warehouse
operator and the surety on his the bond of the amount of the
shortage and notify each affected depositor by sending
notices to the depositor's last-known address as shown by

the records of the warehouseman warehouse operator.
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(5) The department shall retain possession of the
agricultural commodities in the warehcuse or warehouses and
the books, papers, and property of the warehouseman

warehouse operator until such-time—as:

(a) the warehouseman warehouse operator or the surety

on the bond has satisfied the claims of all holders of
warehouse receipts or other evidence of deposits;

{b) the surety on the bond has satisfied all such
claims pro rata, if the shortage exceeds the amount of the
bond; or

(e} the department is ordered by the court to surrender
possession.

{6) If during or after the audit provided for in this
section or at any other time the department has evidence

that the wareheuseman warehouse operator is insolvent or is

unable to satisfy the claims of all holders of warehouse
receipts or other evidence of deposits, the department may

petition the first judicial district court for the

appointment of the department to operate or liguidate the
business of the warehouse.

{7) At any time within 10 days after the department
takes possession of any agricultural commodities or the
books, papers, or property of any warehouse, the

warehouaeman warehouse operator may serve notice on the

department to appear in the first judicial district court of

—21—
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the-county—in-which—the-wvarehonse-in-tocatedr at 'a time to
be fixed by the court, and show cause why the agricultural
commodities, books, papers, and other property should not be

restored to his the warehouse operator's possession,

(8) All necessary expenses incurrad by  the department
in carrying out the provisions of this section may be

recovered at the discretion of the department from the

assets of the licensee, from the agricultural commodities

held by the licensee under warehouse receipt, or in a

separate civil action brought by the department in the first
judicial district court er-recevered-at-the-same-time—and-as
pnre—ei-the-sei:ure-netien-!iied—nnder—snbseeeien—+91fn}.

{9} As a part of the expenses se incurred, the
department is authorized to include the cost of adequate
liability inasurance necessary to protect the department, its
officers, and others engaged in carrying out this seection
part.

(10) The department shall set by rule the time limits
for:

(a) notification of its action on the surety bond of a

warehouseman warehouse operator;

{b) the holders of warehouse receipts or scale weight

tickets toc provide to the department sueh evidence of

depogit; and

{c) satisfaction of the claims of all holders of

-22-
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warehouse recelpts or other evidence of deposits.”
Section 11. Section 80-4-602, MCA, is amended to read:
*80-4-602. License fees. (1) The dJdepartment shall
collect an annual fee for each commodity dealer license

according to the following schedule:

Hundredweight Rate
{Previous license year cwt {per
volume or estimated yearly cwt) facility)

0 to 257868 125,000 $ 35 125
257001-¢c0-567000 66
S5870681-to-k25y068 8s
257001 -co-2587066 E33]
2956906 125,001 to 375,000 *3§ 300
over 375,000 68 400

(2) Bach-applicant-shalil-siso-pay-a-fee-of-$25-for-each
truck-operated-by-it-in-the-operation-of-its—business--as--a
commodity--deaters If, after evaluation of the commodity

dealer/public warehouse operator program, the department

determines that revenue from license fees is inadequate to

accomplish the purposes of this chapter, the department may

by rule increase the 1license fees, but the fee may not

exceed $1,000 for a facility.

(3) All fees collected under this section must be
placed in the generai-fund commodity dealer/public warehouse

operators account.”

-23-
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Section 12. section 80-4-604, MCA, is amended to read:

"80-4-604. Bonding requirement amounts -- cancellation.
(1) An applicant for a license to operate as a commodity
dealer shall, before a license may be issued, file with the
department a surety bond or its equivalent, as established
by department rule, payable to the state. Fhe--aggregate
ttabiiity-of-the-surety-may-not-exceed-the-sum-of-the—bondr

(2) The bond for a commodity dealer may not exceed 2%
of the value of the agricultural commodities purchased by
the commodity dealer from the producer during the previous
12-month period. The bond for all new applicants is 2% of
the estimated value of all agricultural comsodities to be
purchased during the coming 12-month period. The minimum
amount of bond required by any commodity dealer is $20,000,
and the maximum is prescribed in B0-4-405,

{3} A surety shall notify the comeodity dealer and the
department by certified mail at least &0 days prior to the
cancellation of the bond. The-iiability-of-the-surety-caovers
purchases-made-by-the-commodity-deater-during—the—-time-—the
bond-——is-—in-ferces A commodity dealer's bond filed with the
department is continuous until canceled by the surety -upon
60 days' notice; however, sueh cancellation does not

tersinate any liability of the purety incurred prior to the

date of cancellation.”

Section 13. section 80-4-608, MCA, is amended to read:

-24-




v O® NN e W e

[~ S N o o o R I O
O @€ & =~ &M W D

21
22
23
24
25

LC 1249/01

“80-4-608. Payment of purchagse price —- definitions.
(1) A person required to be licensed as a commodity dealer
shall pay 90% of the purchase price to the owner or his the
mmer-'s agent for agricultural commodities upon delivery and
demand by the owner or agent and the remaining 10% not later
than 30 days after delivery by the owner or agent unless
otherwvise agreed to in writing by the parties. When
agricultural commodities are delivered to a commodity

dealer, title to the commodities remains with the original

owner until a purchase contract has been executed or 90% of

the purchase price has been paid to the aseller,

{2) As used in this section, the following definitions
apply: 7

{a) “Delivery" means the transter by the seller of
title to and possession of agricultural commodities to the
commodity dealer or to another person in accordance with the
agreement between the seller and the commodity dealer.

{b) "Payment" means the actual payment or tender of
payment of the agreed purchase price by the commodity dealer
to the geller.®

Section 14. Section 80-4-612, MCA, is amended to read:

"80-4-612. Cowmodity dJealsr defaults — remedies. (1)
I1f the department finds that a coamodity dealer has failed
to comply with the terms of a written contract or has failed

to pay for a commodity purchase under an oral agreement in

—25_
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the manner and within the time provided in B80-4-608, the
department may petition the -district court of the first
judicial district, Lewis and Clark County, for an order
authorizing the department to seize and take possession of:

(a) amy agricultural commodities in the facilities
owned, operated, or controlled by the commodity dealer:

(b) all books, papers, and property used in connection
with the operation of the commodity dealer business; and

{c) any material that pertaina in any way to that
business.

{2) If during or after an audit or at any other time
the department has evidence that the commodity dealer is
insolvent or is unable to satisfy the claimas of all
coamodity dealer creditors covered by the bond, the
department may petition the disBtrict court of the first
judicial districtk, Lewis and Clark County, for the
appointment of the department to operate or liquidate the
business of the commodity dealer.

(3) a1l nNecessary expenses incurred by the department

in carrying out the provisions of this part may be recovered

at the discretion of the department from:
{(a) the bond;

i{b) the aaseta of the licensee;

{c) the agricultural commodities delivered for purchase
but not yet paid for; or
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(d) in a separate civil actiom brought by the

department in the first judicial district court.

(4] The department is authorized to include as part of

the recoverable expenses the cost of adequate liability

insurance necesgsary to protect the department, its officers,

and others engqaged in carrying out the provisgions of this

pare.*”
Section 15. Section 17-7-502, MCA, is amended to read:

*17-7-502. Statutory appropriations -- definition —
requisites for validity. (1) A statutory appropriation ias an
appropriation made by permanent law that authorizes spending
by a state agency without the need for a biennial
legislative appropriation or budget amendment.

(2) Except am provided in Bsubsection (4), to be
effective, a statutory appropriation must comply with both
of the following provisions:

(a) The law containing the atatutory authority sust be
listed in subsection (3).

{b) The 1law or portion of the law making a statutory
appropriation must specifically state that a statutory
appropriation is made as provided in this section,

{3) The following laws are the only laws containing
statutory appropriations: 2-9-202; 2-17-105; 2-18-812;
10-3-203; 10-3-312; 10-3-314; 10-4-301; 13-37-304; 15-1-111;

15-23-708; 15-25-123; 15-31-702; ‘15-36-112; 15-37-117;

-27-
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15-65-121; 15-70-101; 16-1-404; 16—-1-410; 16-1-411;

17-3-212; 17-5-404; 17-5-424; 17-5-704; 17-5-804; 17-6-409;
17-7-304; 19-5-404; 19~6-709; 19-8-504; 19-9-702; 19-9-1007;

19-10-205; 19-10-305; 19-10-506; 19-11-512; 19-11-513;
19-11-606; 19-12-301; 19-13-604; 19-15-101; 20-4-109;
20-6-406; 20-8-111: 20-9-361; 20-26-1503; 22-3-811;
23-5-136; 23-5-306; 23-5-409; 23-5-610; 23-5-612; 23-5-631;
23-7-301; 23-7-402; 27-12-206; 37-43-204; 37-51-501;
39-71-2504; 44-12-206; 44-13-102; 53-6-150; 53-24-206;
61-5-121; 67-3-205; 75-1-1101; 75-5-507; 75~5-1108;

75-11-313; 76~-12-123; 77-1-808; 80-2-103; [section 17);
80-11-310; 82-11-136; 85-1-220;

90-4-215; 90-6-331; 90-7-220; and 90-9-306.

82-11-161; 90-3-301;

(4) There is a statutory appropriation to pay the
principal, interest, premiums, and coats of issuing, paying,
and securing all bonds, notes, or other obligations, aa due,
that have been authorized and issued pursuant to the laws of
Montana. Agencies that have entered into agreements
authorized by the laws of Montana to pay the state
treasurer, for deposit in accordance with 17-2-101 through
17-2-107, as determined by the atate treasurer, an amount
sufficient to pay the principal and interest as due on the
bonds or notes have statutory appropriation authority for
the payments. (In subsection (3): pursuant to sgec. 7, Ch.

567, L. 1991, the inclusion of 19-6-709 terminatesa upon
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death of last recipient eligible for supplemental benefit;
and pursuant to sec. 18, Ch. 748, L. 1991, the inclusion of

22-3-811 terminates June 30, 1993.)"

NEW SECTION. Section 16. cCreation of commodity
dealer/public warehouse operatora account -—- deposit of
funds. (1) There is an account in the state apecial revenue
fund. All revenue received under this chapter must be
deposited in the account.

(2) Money received as revenue under this chapter that
is not immediately required for the purposes of this chapter
must be invested under the provisions of the unified
investment program established in Title 17, chapter 6, part

2. All earned interest must be depcosited in the account.

NEW SECTION. Seaction 17. Deposit of deficiency funds
and liguidation funds. Revenue based on actual expenses
received from the liquidation of commcdity dealers and
public warehcuse operators, as authorized in B0-4-538 and
80-4-612, and from deficiency fees, authorized in 80—-4-503,
must be deposited in the account established in {section 16}
and is statutorily appropriated, as provided in 17-7-502, to
the department for the purposes of this chapter. Funds
deposited Qnder this chapter must be used to pay actual
expenses incurred in the ligquidation of commodity dealers
and public warehouse operators oOr for the correction of

storage deficlencies. Actual expenses include but are not
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limited to legal fees, court costs, travel expenses, per

diem, and communication.

NEW SECTION. Section 18. cCodification instruction.
[Sections 16 and 17] are intended to be codified as an
integral part of Title 80, chapter 4, and the provisions of
Title 80, chapter 4, apply to {sections 16 and 17].

NEW _SECTION. Section 19. cCode commissioner
instruction. Wherever the term “warehouseman" or its
equivalent appeara in Title 80, chapter 4, parts 4 .through
7., or in legislation enacted by the 1993 legislature, the
code commissioner shall substitute the term “warehouse
operator” or its equivalent and make any necessary
grammatical changes to reflect the name change.

NEW SECTION. Section 20. Effective date. [This act] is
effective July 1, 1993,

-End-
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STATE CF MONTANA - FISCAL NOTE
Form BD-15

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0S64, as introduced.

DESCRIPTIQN OF PROPOSED LEGISLATION: An act generally revising the agricultural warehouse, commodity dealer, and grain
standards act relating to license fees, revenue accounts, bonding requirements, and passage of title on grain sales;
creating a commodity dealer/public warehouse operators account and statutorily appropriating account funds to the
Department of Agriculture for operation of the act; amending existing statuteg and providing an effective date.

ASSUMPTIONS :

1.

The Department of Agriculture commodity dealer/public warehouse program will become S0% self supporting and 50%
general fund effective July 1, 1993.

License fees are baged on amount of grain purchased and stored. Revenues can fluctuate due to crop failure, e.g.,
drought, hail and insect damage. Excess revenueg are reguired for maintaining program funding during low production
years.

License fee revenue projections are based on FY92 actuals.

Approximately 23% of total program general fund expenditures occur in the commodity dealer/public warehouse program
{based on historical employee time and expense data). FY9%4 and FY95 expenditures are based on executive budget data
which includes an indirect charge for services provided by the Department of Agriculture. Indirect costs are
calculated using 18.28% of 50% personal services in FY94 and 18.31% in FY95.

Statutory appropriation authority would provide the Department of Agriculture a method to expend revenues authorized
in gections 80-4-538, 80-4-612 and 80-4-503, MCA, due to the additional expenses incurred as a result of grain
warehouse deficiency or shortage, or company liquidation or bankruptcy.

FISCAL IMPACT:

FY ’'94 FY ’'95
Bxpenditures: Current Law Proposed Law Difference Current Law Propo Law Difference
Personal Services 102,107 162,107 -0- 102,388 102,388 -0-
Operating Expenses 21,793 21,793 -0- 18,520 18,520 -0-
Indirect Costs 9,333 9,333 -0- 9,374 9,374 -0-
. 133,233 133,233 -0- 130,282 130,282 -0-

Funding:

General Fund 133,233 66,616 (66,617) 130,282 65,141 (65,141)

State Special -0- € 17 66,617 - _0- 65,141 65,141

133,233 133,233 -0- 130,282 130,282 -0- ~

(Continued)

@M du«—, 2-/ 6‘73

DAVID LEWIS, BUDGET DIRECTOR ERNEST BERGSAGEL, PRIMARY SPONSOR™ DATE
Office of Budget and Program Plannxng

Fiscal Note for HB0S564, as introduced
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Fiscal Note Request,HB0S564, as introduced
Form BD-15 page 2
{continued)

FY_ ‘94

Current Law Proposed Law

Revenues:
Commodity Dealer Lic.Fee 23,255
Public Warehouseman Lic. 9,785

33,040
Net Impact:
General Fund 100,193
State Special -0-

57,150

21,400
78,550

(66,616)
11,933

bifference

33,895
11,615
45,510

{33,577)
11,933

FY ‘95
Current Law Proposed Law Difference
23,255 57,150 33,895
9,785 21,400 11,615
33,040 78,550 45,510
97,242 (65,141} (32,101)
-0- 13,409 13,409
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HB 0564/02
APPROVED BY COMMITTEE
ON AGRICULTURE LIVESTOCK
& IRRIGATION
HOUSE BILL NO. 564
INTRODUCED BY BERGSAGEL

BY REQUEST OF THE DEPARTMENT OF AGRICULTURE

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE
AGRICULTURAL WAREHOUSE, COMMODITY DEALER, AND GRAIN
STANDARDS ACT RELATING TO LICENSE FEES, REVENUE ACCQUNTS,
BONDING REQUIREMENTS, AND PASSAGE OF TITLE ON GRAEIN

AGRICULTURAL COMMODITY SALES; PROVIDING FOR A PRODUCER'S

LIEN ON AGRICULTURAL COMMODITIES; CREATING A COMMODITY

DEALER/PUBLIC WAREHOUSE OPERATORS ACCOUNT AND STATUTORILY
APPROPRIATING ACCOUNT FUNDS TO THE. DEPARTMENT OF AGRICULTURE
FOR OPERATION OF THE ACT; AMENDING SECTIONS 17-7-502,
80-4-402, 80-4-422, B80-4-425, 80-4-427, 80-4-429, 80-4-503,
80-4-505, 80-4-525, 80-4-527, 80-4-538, B0-4-602, 80-4-604,
80~4-608, AND B0-4-612, MCA; AND PROVIDING AN EFFECTIVE

DATE. ™

STATEMENT OF INTENT
A statement of intent is required for this bill because
80-4-503 and 80-4-602 grant to the department of agriculture
the authority to set license fees outside the statutory
scale established in those sections. It is intended that the
department, as part of the ongoing administration of the

commodity dealer and public warehouse operator program,
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evaluate the amount of revenue generated by license fees and
adjust the fees as necessary within the statutory maximum to

ensure proper operation of the program,

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 80-4-402, MCA, is amended to read:

“80-4-402. Definitions, As used in parts 4 through 7 of
this chapter, the following definitions apply:

(1) "Agent™ means any perscn who contracts for or
solicits any agricultural commodities from a producer or

warehouseman warehouse cperator or negotiates the

consignment or purchase of any agricultural commodity on
behalf of any commodity dealer.

{2) "Agricultural commodity" means any grain, beans,
safflower, sunflower seeds, tame mustards, rapeseed,
flaxseed, lequminous seed, or other small seed, and other
agricultural c¢ommodities designated by rule of the
department.

(3) "Bond" means the bond required to be filed by part
5 or 6 of this chapter and includes any equivalent
established by department rule, as provided in 80-4-504 and
80-4-604.

(4) "Commodity dealer" means any person who engages in
a business involving or, as part of hts the business,

participates in buying, exchanging, negotiating, or

-2- HB 564
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soliciting the sale, resale, exchange, or transfer of any
agricultural commodity in the state of Montana. The term
does not include:

(a)y a person engaged solely in storing, shipping, or
handling agricultural commodities for hire;

(b) a person who buys agricultural commedities from a
licensed commodity dealer:

(¢} a person who- dces not purchase more than $30,000
worth of agricultural commodities from producers during a
licensing year; however, once a person exceeds the $30,000
exemption, he the person shall obtain a license and is not
eligible for the exemption for the succeeding year:

{d) a person who is the producer of agricultural
commodities that ke the person actually plants, nurtures,
and harvests; or

(e} a person whose trading in agricultural commodities
is limited to trading in commodity futures on a recognized
futures exchange.

{5) "Gred:t-sate Delayed payment contract" means a

written contract for the sale of an agricultural commodity
when the sale price is to be paid at a date after delivery
of the agricultural commodity to the buyer and includes but
is not limited to those contracts commonly referred to as

deferred payment contracts, deferred pricing contracts,

no-price-established contracts, or price-later contracts. A
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delayed payment contract does not include those contracts in

which the parties intend payment to be made immediately upon

determination of weights and grades.

(6) "Department" means the department of agriculture
provided for in 2-15-3001.

(7) “Depositor" means any person who deposits an
agricultural commedity in a warehouse for storage,
processing, handling, or shipment or who is the owner or
legal holder of an outstanding warehouse receipt or who is
lawfully entitled to possession of the agricultural
commogdity.

(8) "Director" means the director of the department of
agriculture,.

(9) "Grain" means aill graina for which standards have
been established under the United States Grain Standards Act
(7 U.S.C. 71 through 87} and all other agricultural
commodities, such as mustard, oil seed ¢rops, or other crops
which may be designated by rule of the department.

{10) "Grain Standards Act" means the United States Grain
Standards Act (7 U.S.C. 71 through 87).

(11) "Inspector" means any person ss designated by the
director to assist in the administration of parts 4 through
6 of this chapter. The term includes warehouse auditors or

examiners.

{12) “Official grain inspectors” means any official
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personnel who perform or supervise the performance of
official inspection services and certify the results thereof
of inspections, including the grade of the grain.

(13) *0fficial grain samplers” or “samplers” means any
official personnel who perform or supervise the performance
of official sampling services and certify the results

theresf of the sampling.

(14) "Official grain standards" means the stapdards of
quality and condition of grain that establish the grades
defined by the Grain Standards Act.

(15) "Official grain weighers" means any official
personnel who perform or supervise the performance of class
X or class Y weighing services and certify the results
thereof, including the weight of the grain.

(16) "Person" means any individual, filrm, association,
corporation, partnership, or any other form of business
enterprise.

{17} “Producer"” means the owner, tenant, or operator of
iand in this state who has an interest in and receives all
or part of the proceeds from the sale of agricultural
commodities produced on that land.

{18) "Public warehouse" or “warehouse" means any
elevator, mill, warehouse, subterminal grain warehouse,
public warehouse, or other structure or facility in which,

for compensation, agricultural commodities are received for
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storage, handlirng, processing, or shipment. The term

includes facilities which commingle commodities belonging to
different lots of agricultural commodities.

(19) “Purchase contract" means a delayed payment

contract or other written contract for the purchase of

agricultural commodities by a commodity dealer.

{20) "Receipt” means a warehouse receipt.
t204(21) "“Scale weight ticket" means a load slip or
other evidence of delivery, other than a receipt, given to a

depositor by a warehouseman warehouse operator licensed

under the provisions of part 5 of this chapter upon initial
delivery of the agricultural commodity to the warehouse.

£21y(22) "Station" means a warehouse located more than 3
miles from the central office of the warehouse.

t224({23) "Subterminal warehouse" means any warehouse at
which an intermediate function is performed in which
agricultural commodities are customarily received from
dealers or producers and where the commodities are
accumulated prior to shipment.

+23%(24) "Terminal grain warehouse" means any warehouse
authorized by a grain exchange to receive or disburse grain
on consignment as presented by the rules and regulations of
a grain exchange.

t244(25) UWarehouseman! "Warehouse operator" means a

person operating ov controlling a public warehouse.
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£254(26) "Warehouse receipt" means every receipt.
whether negotiable or nonnegotiable, issued under part 5 of

this chapter by a wareheuseman warehouse operator, except

scale weight tickets,®

Section 2. section 80-4-422, MCA, is amended to read:

"80-4-422. Erediet--sate Delayed pavment or purchase

contracts. (1) A commodity dealer who purchases agricultural
commodities by eredit-sate purchase contract shall maintain
books, records, and other documents as required by the
department to establish compliance with the provisians of
this section.

{2) 1In addition to other required information, a eredie
sate purchase contract must contain or provide for all of
the following:

(a) the seller's and purchaser's name and address;

(b)Y the conditions of delivery;

(c) the amount and kind of agricultural commodities
delivered;

(d) the price per unit or basis of value;

(e) the date payment is to be made; and

{f) a notice of financial risk involved in the eredit

saie DELAYED PAYMENT contract, in a form the department

shall adopt pursuant to the rulemaking authority provided in
B0-4-403,

(3) Title to all agricultural commodities sold by
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credit-salte purchase contract is in the purchaser as of the

time the econtract-ita-executed agricultural commodities are

delivered to and in physical control of the purchaser unless

the contract provides otherwise. The contract must be signed
by both parties and executed in duplicate. One copy must be
retained by the commodity dealer, and one copy must be
detivered provided to the seller. Upon revocation,

suspension, or termination of a commodity dealer's or

warehousemants warehouse operator's license, the department

may advance the payment date for all eredit--sale delayed
payment contracts to a date not later than 30 days following
the effective date of the revocation, suspension, or
terminaticon. When not otherwise provided, the purchase price
for all agricultural commodities must be determined as of
the effective date of revacation, suspension, or termination
in accordance with all other provisions of the contract.
However, if the business of the commodity dealer is sold to
another licensed commodity dealer, ecredit--sate purchase
contracts may be assigned to the purchasing commodity

dealer.

(4) Any contract that does not satisfy the conditions

imposed by this part is considered a sale other than a

purchase contract and is subject to the provisions of

80-4-608."

Section 3. section 80-4-425, MCA, is amended to read:
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“80-4-425. Action on bond by persons injured --

ljability of surety -- statute of limitations. (1) All

claims against a bond must be made by and through the

department. A person injured by the breach of an obligation
for which a bond is given to the department may take-action
agatnst-the-bend-in-his-own-—name-to-recover--damages--caused
by-—the-breseh--FPhe-director-shaii-then-make-demand-upon—the
warehouseman-or-the-commodity—-deater--and--his--surety--for
payment--of--damages--—-if-the-damages-are-net-premptiy-paids;
the-director-shati-commence-an-action-on-the-bond-to-enforce

payment-of-damagess file a complaint with the department.

The department shall then investigate the complaint and

determine whether it is valid and whether there are any

other outstanding obligations due. If the department finds

that there are one or more valid obligations, the department

shall make demand upon the warehouse operator or commodity

dealer and the commodity dealer's surety for payment. If the

payment is not made promptly, the department shall commence

an action on the bond to enforce payment. If the department

determines that a complaint is without merit, the department

shall notify the complainant of that determination in

writing. The complainant may then bring a contested case

under Title 2, chapter 4, part 6, to the department for a

determination of whether the department should pursue the

claim against the bond.
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{2} bhiabiiity-ef-the-surety-upon-che-band-+a-iimited-to
ehe-amount-of-the-bond--However;-if If two Or more persons
are injured by breach of the obligation for which the bond
is given and the damages for wviolating the conditions of the
bond exceed the specified amount of the bond, the recovery
on the bond shati must be prorated by the surety among all

of those injured.

{3} The liability of a surety under a bond extends to

all obligations from commodity dealers' or public warehouse

operators' transactions entered into during the vyear in

which the bond was in effect, up to the maximum amount of

the bond. Claims must be brought against the bond within 2

succeeding license years."

Section 4. section 80-4-427, MCA, is amended to read:

"80-4-427. Injunction. If a person without a license is
found to have engaged in any business for which a license is
required under parts S5 and 6 of this chapter, the court
shall enjoin him that person from further business until he
the person has been duty licensed. It is not necessary that
the department show that an individual has been injured by
the actions complained of in order to issue the injunction.
The procedure for injunctive relief is the same as any other

action for an injunction under Title 27. The department may.,

in its discretion, file the action in the first judicial

district court. The injunction provided by this section is
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an additional remedy to the criminal penalty provided for in

80-4-428."

Section 5. gection 80-4-429, MCA, is amended to read:

"80-4-429. Penalty. (1) Except as otherwise provided,
any person who violates any provision of parts 4 through 6
of this chapter or rules promulgated thereunder under parts
4 through 6 or who impedes, obstructs, hinders, or otherwise
prevents or attempts to prevent the director or his-daty an
authorized representative in the performance of his a duty
under parts 4 through & o©f this chapter is guilty of a
misdemeanor and is punishable by imprisonment in a county
jail not to exceed 6 months or by a fine of not more than
$1,000, or both.

(2) A person who refuses teo permit inspection of
licensed premises, books, accounts, records, oOrf other
documents required by parts 4 through 7 of this chapter or
who uses a scale weight ticket or eredit--saie¢ purchase
contract that fails to satisfy the reguirements of paris 4
through 7 of this chapter is guilty of a migdemeanor.

(3) A person acting as a commedity dealer or

warehousesman warehouse operator who knowingly sells

warehouse-receipted agricultural commodities that he the
person is not authorized to sell or who fails to pay for

purchased agricultural commodities is guilty of a felony.”

Section 6. section 80-4-503, MCA, is amended to read:
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"80-4-503. Fees of department. (1) The department shall

collect an annual warehouseman warehouse operator license

feey—-based-on-the-number-cf-warehouses-owned-by-the OF §$232

FOR EACH WAREHQUSE OWNED OR OPERATED BY THE warehocuseman

warehouse operatorsy. according-to-the-foritewing-schedutes

FPos-each-warehouse-tiated-in-the-appitecations

€apaciey-in-Hundredweighe Rate
8-to-257686 125,080 $ 35 325

257801 -+0-507066 68
567801-to-1257066 85

25708 -to-2587600 E21:}

258708401 3257801 ko-3F576860 135 368
over-3757660 166 460

({2} Phe--department-shaii-collect-a-fee-of-556-for-each
inttial-ticensing-inspection-ef-a-warehouse-or-stations
t£3)-—-Phe-department-shaii-ecotiece-a-fee-of-325-for--~each

amendment-—--of--a--iteenses: If, after evaluation of the

commodity dealer/publié warehouse operator program, the

department determines that revenue from license fees is

inadequate to accomplish the purposes of this chapter, the

department may by rule increase the license fees, but the

fee may not exceed $3706868 $500 for a facility.

t43{3) The department shall collect a fee of $150 a day
or fraction theresaf of a day for maintaining an employee of

the department at a warehouse to supervise the correction of
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a deficiency.

+5¥(4) All license fees collected under subsection (1)

and deficiency fees collected under subsection (3) must be

deposited into the state--treasury--and—-credited-—to-—-the

generat--fund commodity dealer/public warehouse operators

account."

Section 7. section B0-4-505, MCA, is amended to read:

*80-4-505. Amount of bond -— cancellation. (1) The
amount of the bond to be furnished for each warehouse must
be fixed at a rate of 20 cents per hundredweight for the
first 500,000 hundredweight of licensed capacity; 15 cents
per hundredweight for the next 500,000 hundredweight of
licensed capacity; and 10 cents per hundredweight for all
licensed capacity over 1 million hundredweight. The amount
of the bond may not be less than $20,000 or more than the
maximum prescribed in 80-4-405. The licensed capacity is the
maximum number of hundredweight of agricultural commodities
that the warehouse can accommodate.

(2) If a warehouseman warehcuse operator is also

operating as a commodity dealer, he the warehouse operator

shall also prcvide a bond as prescribed in 80-4-5604.

(3) I1If there occurs a deficiency in net assets as
required under 80-4-506, there shall be added to the amount
of bond determined in accordance with subsection (1) an

amount egual to that deficiency.
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(4) Each wareheuseman warehouse operator bond shall run

continuously with the warehouseman license until canceled by
the bonding company. Qhe-aggregate-}iubiiity—cf~-the——snrety
may-in-noe-event-exceed-the-sum-of-the-beond-

(5) A 60-day written notice must be given to the
department by the bonding company before any bond is
canceled; however, asuch the cancellation does not terminate

any liability of the surety incurred pricr to the date of

cancellation.”

Section 8. section B0-4-525, MCA, is amended to read;

"80-4-525. Scale weight tickets -- form --— issuance.
(1) Scale weight tickets must be bound in bocks of
convenient size and must be numbered congecutively. The
original scale weight ticket must be delivered to the person
from whom the agricultural commodities are received. One
carbon copy of each scale weight ticket wmust remain as a
permanent record.

(2) A scale weight ticket must be issued for each load

of agricultural commodity received by the warehouseman

warehouse operator.

(3) A scale weight ticket may not be issued or held in
lieu of a warehouse receipt. Phe-retention-sf-sente-waight
ttckets~inviieu—of-warehoaae-receipts—by—the——onner——cf——the

grain--is--at--the--owneris--riaks However, an agricultural

commodity under_scale weight ticket is considered warehoused
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liability, and title remains with the depositor until:

fa) the aqricultural commodity is sold under a purchase

contract;

(b)) the agricultural commodity is paid for under

B0-4-608; or

(c) a warehouse receipt is issued.

{4) There must be plainly printed across the face of
sueh the scale weight ticket issued by the warchouseman

warehcuse operator, in beold type, the words "THIS IS NOT A

WAREHOUSE RECEIPT., IT MUST BE EXCHANGED FOR A WAREHOUSE
RECEIPT IF GRAIN IS HELD IN STORAGE".
(5) All scale weight tickets must be signed by the

warehouseman warehouse operator or his the warehouse

operator's agent.

{(6) All scale weight tickets must be converted into

cash or warehouse receipts on demand.”

Section 9. Section 80-4-527, MCA, is amended to read:

issuance —-=

*80-4-527. Warehouse receipt -
cancellation. (1) A warehouse receipt is a receipt issued by

a licensed warehouseman warehouse operator on a form

containing all the information required by 80-4-526.

(2Z) Ne A warehouse receipt may not be issued except for
an agricultural commodity actually delivered to a warehouse
for storage.

(1) BAll warehousemen warehouse operators are required
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to issue a warehouse receipt for each lot of agricultural
commodity received for storage or make payment for the
agricultural commodity.

(4) A warehouse receipt that does not in fact represent
an agricultural commodity actually delivered into a
warehouse for storage and the origin of which cannot be
traced to the actual delivery of the grain represented:

(a) is not legal and is of no value;

(b) has no claim on the agricultural commodity stored
in a warehouse; and

(c) has no claim on the warehousemanis warehouse
operator's bond.

{5) All agricultural commodities in a warehouse belong
to the holder of cutstanding warehouse receipts except those
commodities that are in excess of the total of all
outstanding storage obligations. An cutstanding warehouse
receipt is a warehocuse receipt that has not been returned
and paid in Ffull on the basis of grade, quality, and

quantity by the warehouseman warehouse operator issuing it,

(6) 1f for convenience the holder of two or more
warehouse receipts covering 1like agricultural commodities
wishes to combine them, the new receipt se-issued must state
the fact that it was issued in lieu of existing receipts. An
assembly or recapitulation statement must be made whenever

receipts are 80 combined@, and the number or other
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identification of the statement must be referenced on the
new combined receipt. The assembly sheet must be kept on
file in the warehouse office. Each canceled receipt must
have stamped across its face "Canceled by No. _ " (showing
the number of the new combination receipt).

{7) A warehouseman warehouse operator who is a grower

and---ecanduets--such--an——enterprise may receive his the

warehouse operator's own grain and issue warehouse receipts

for agricultural commodities, in the same manner and without
discrimination, as though the warehouse and growing
enterprises were of separate ownership. However, the

warehouseman warehouse operator shall report to the

department all warehouse receipts issyed to himaset€ the

warehouse operatgr as a grower.

(8} When warehouse receipts are prepared on duplicate
or triplicate forms, the original copy 1is the warehouse
receipt and must be given upon request to the person storing
the agricultural commodity covered by suen the receipt, The
other copies shail must have plainly printed across the face
the words "duplicate®, “triplicate", or "nonnegotiable™.

(9) Each warehouse receipt issued must show the amount
cf cash or value of any merchandise the warehouseman

warehouse operator has advanced on the agricultural

commodity represented by the receipt, but suekr the notaticn

may not be construed as fixing the date of sale of such the
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grain.

(10) All warehouse receipts must be numbered
consecutively as issued by each warehcrwseman warehouse
operator,

{11) Warehouse receipts must be issued when storage is
charged but no later than 30 days after delivery unless

agreed to in writing by both parties.

{12) warehouse receipts must be canceled by drawing a

diagonal line and writing "CANCELED" across the face of the

original c¢opy o©of the warehouse receipt, The cancellation

date and method of settlement, such as check number or

purchase contract number, must also be noted on the face of

the original copy of the warehouse receipt. The warehouse

receipt holder or the receipt holder's agent shall sign and

date the reverse side of the original copy of the warehouse

receipt at the time of settlement., If the agricultural

commodity is redelivered to the receipt holder, that fact

must be noted.”

Section 10. section 80-4-538, MCA, is amended to read:

"80-4-538. Warehouse shortage - remedies. {1y PFor
purposes of this section, whenever a'warehouseman warehouse
operator stores agricultural commodities of different kinds,
a receipt holder has a c¢laim against all commodities in
storage, regardless of their kind, under his the warehouse

cperator's receipt.
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(2) Whenever it appears, after an investigation, that a

warehouseman warehouse operator does not have in his the

warehouse operator's possession sufficient agricultural

commodities to cover the outstanding warehouse receipts,
scale weight tickets, or other evidence of storage liability

issued or assumed by him the warehouse operator or when a

warehouseman warehouse operator refuses to submit hkis the

warehouse operator's books, papers, or property to lawful

inspection, the department may give notice to the

warehouseman warehouse operator to comply with the following

requirements:

(a) tc cover such the shortage;

(b) to give an additional bond as requested by the
department; or

{c) to submit to sweh an inspection as the department
considers necessary.

{3) If the warehouseman warehouse operator fails to

comply with the terms of such the notice within 24 hours
from the date of issuance of the notice or within sueh a
further time as the department may allcw, the department may
petition the district court of the first judicial district,
Lewis and Clark County, or the district court in the county
where the licensee's principal place of business is located,
as shown by the license application, for an order:

{a) authorizing the department to seize and take
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possession of any or all agricultural commodities in the
warehouse or warehouses owned, operated, or controlled by

the warehouseman warehouse operator and of all books,

papers, and property of all kinds used in connection with
the conduct or the operation of the warehouse business and
any materials that pertain in any way to that business; and

(b) enjoining the warehousemean warehcuse gperator from

interfering with the department in the discharge of its
duties as required by this part.

(4) Upon taking possession, the department shall give
written notice of its action to the surety on the bond of

the warehouseman warehouse operator and may notify the

holders of record, as shown by the warehesusemanmls warehouse
operator's record, of all warehouse receipts or scale weight
tickets issued for agricultural commoditiesa to present their
warehouse receipts or other evidence of deposits for

inspection or to account for the same receipts or evidence

of deposits. The department may thereupen cause an audit to
be made of the affairs of the warehouse, including but not
limited to the agricultural commodities of which there is an
apparent shortage, to determine the amount of shortage and,
if poasible, to compute the shortage as to each depositor as

shown by the warehousemants warehouse operator's reecrds.

The department shall notify the warehouseman warehouse

ocperator and the surety on his the bond of the amount of the
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shortage and notify each affected depositor by sending
notices to the depositor's last-known address as shown by

the records of the warehouseman warehouse operator.

(5) The department shall retain possession of the
agricultural commodities in the warehouse or warehcuses and
the books, papers, and property of the warehouseman

warehouse operator until such-time-as:

(a) the warehouseman warehguse operator or the surety

on the bond has satisfied the claims of all holders of
warehouse receipts or other evidence of deposits;

{(b) the surety on the bond has satisfied all such
claimg pro rata, if the shortage exceeds the amount of the
bond; or

{c) the department is ordered by the court to surrender
possession.

(6) If during or after the audit provided for in this
section or at any other time the department has evidence

that the warehsuseman warehouse operator is insolvent or is

unable to satisfy the claims of all holders of warehouse
receipts or other evidence of deposits, the department may

petition the first judicial district court for the

appointment of the department to operate or liquidate the
business of the warehouse.
{7) At any time within 10 days after the department

takes possession of any agricultural commodities or the
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books, papers, or propecty of any warehouse, the

warehosuseman warchouse operator may serve notice on the

department to appear in the first judicial district court of
the-county-in-which-the-warehonse-is-located; at a time to
be fixed by the court, and show cause why the agricultural
commodities, books, papers, and other property should not be

restored to his the warehouse operator's possession.

(8) All necessary expenses incurred by the department
in carrying out the provisions of this section may be

recovered at the discretion of the department from the

assets of the licensee, from the agricultural commodities

held by the 1licensee under warehouse receipt, or in a

separate civil action brought by the department in the first
judicial district court or-recovered-at-the-same-time-and-as
part-of-the-seirure-action-fited-under-snbaection-{33tal.

(9) As a part of the expenses 8o incurred, the
department is authorized to include the cost of adequate
liability insurance necessary to protect the department, its
officers, and others engaged in carrying out this seetion
part.

(10) The department shall set by rule the time limits
for:

(a) notification of its action on the surety bond of a

warehouseman warchouse ogerator;

{b) the holders of warehouse receipts or scale weight
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tickets to provide to the department asuweh evidence of
deposit; and

(c) satisfaction of the claims of all holders of
warehouse receipts or other evidence of deposits.”

Section 11. Section 80-4-602, MCA, is amended to read:

"80-4-602. License fees. (1) The department shall
collect an annual fee OQOF §232 for each commodity dealer

license. mccording-to-the-fellswing-seheduler

Hundredweighe Rate
tPrevicous-iticense-year—cwe tper
votume-or-estimated-yeariy-ewty faciiibyd
8-to-257600 125,089 § 35 125
25786 -to-56,0488 -1
50780t -to-1257000 85
1257881 —+to-2507000 E23:)
2567601 1257601 to-3357000 135 3688
ever—3757086 60 400

(2) Bach-appiicant-shalii-aiso-pay-a-fee-of-$25-for-cach
truck-operated-by-it-in-the-cperation-ef-its-business—-as—-a

cemmodity—-deaters If, after evaluation of the commodity

dealer/public warehouse operator program, the department

determines that revenue from license fees i3 inadequate to

accomplish the purposes of this chapter, the department may

by rule increase the license fees, but the fee may not

exceed $37000 $500 for a facility.
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{3) All fees colliected under this section must be

placed in the generai-fund commodity dealer/publi¢ warehouse

operators account.”

Section 12. section 80-4-604, MCA, is amended to read:

"80-4-604. Bonding requirement amounts —— cancellation.
(1) An applicant for a license to operate as a commedity
dealer shall, before a license may be issued, file with the
department a surety bond or its equivalent, as established
by department rule, payable to the state. FThe--aggregate
iiabiiity-ai—the—surety—may—not—exeeed-the—:um~o£—the—bond7

(2) The bond for a commodity dealer may not exceed 2%
of the value of the agricultural commodities purchased by
the commodity dealer from the producer during the previous
l2-month pericd. The bond for all new applicants is 2% of
the estimated wvalue of all agricultural commodities to be
purchased during the coming 12-month period. The minimum
amount of bond reguired by any commodity dealer is $20,000,
and the maximum is prescribed in 80-4-405.

(3) A surety shall notify the commodity dealer and the
department by certified mail at least 60 days prior to the
cancellation of the bond. Phe-tiabitity-of-the-surety-covers
purchases—made-by-the~ecmmod§ty-deuier-during-the--time--the
bond--is~-in-forees A commodity dealer's bond filed with the
department is continuous until canceled by the surety upon

60 days’ notice; however, suweh cancellation does not
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terminate any liability of the surety incurred prior to the

date of cancellation."

Section 13. section 80-4-608, MCA, is amended to read:

“80-4-608. Payment of purchase price —- definitions.
{1) A person required to be licensed as a commodity dealer
shall pay 90% of the purchase price to the owner or his the
owner's agent for agricultural commodities upon delivery and
demand by the owner or agent and the remaining 10% not later
than 30 days after delivery by the owner or agent unless
otherwise agreed to in writing by the parties. When

agricutturat--commedities--are--detivered—-to--a---commodity

deatery;--titie--to-the-commodities-remains-with-the-original

ewner-antil-a-purchase—contract-has-been-executed-or-96%——of

the--purchase--price--has--been-paid-to-the-seiiers TITLE TO

AGRICULTURAL COMMODITIES SOLD TO A COMMODITY DEALER _UNDER

THIS SECTION TRANSFERS TO THE COMMODITY DEALER UPON PHYSICAL

DELIVERY OF THE COMMODITY.

(2) Az used in this section, the following definitions
apply:

{a) "Delivery" means the transfer by the seller of
title to and possession of agricultural commodities to the
commodity dealer or to ancther person in accordance with the
agreement between the seller and the commodity dealer.

{b) "Payment" means the actual payment or tender of

payment of the agreed purchase price by the commodity dealer

-25- HB 564

E=ATN T |

~

10
il
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0564/02

to the seller.“

Section 14. section 80-4-612, MCA, is amended to read:

"B0-4-612. Commodity dealer defaults —— remedies. (1)
If the department finds that a commodity dealer has failed
to comply with the terms of a written contract or has failed
te pay for a commodity purchase under an oral agreement in
the manner and within the time provided in B0-4-608, the
department may petition the district court of the first
judicial district, Lewis and Clark County, for an order
authorizing the department to seize and take possession of:

(a) any agricultural commodities in the facilities
owned, operated, or controlled by the commodity dealer;

{b) all books, papers, and property used in connection
with the operation of the commodity dealer business; and

{c) any material that pertains in any way to that
business.

(2) If during or after an audit or at any other time
the department has evidence that the commodity dealer is
insolvent or 1is unable to satisfy the claims of all
commodity dealer creditors covered by the bond, the
department may petition the d&istrict court of the first
judicial district, Lewis and Clark County, for the
appointment of the department to ocperate or liquidate the

business of the commodity dealer.

{3) All necessaty expenses incurred by the department
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in carrying out the provigsions of this part may be recovered

at the discretion of the department from:

{a) the bond;

(b) the assets of the licensee;

(c) the agricultural commodities delivered for purchase

but not yet paid for; or

(d) in a separate civil action brought by the

department in the first judicial district court.

(4) The department is authorized to include as part of

the recoverable expenses the cost of adeguate liability

insurance necessary to protect the department, its officers,

and others engaged in carrying out the provisions of this

part.”
Section 15. section 17-7-502, MCA, is amended to read:

"17-7~502. Statutory appropriations -- definition --
requisites for validity. (1) A statutory appropriation is an
appropriation made by permanent law that authorizes spending
by a state agency without the need for a biennial
legislative appropriatien or budget amendment.

(2) Except as provided in subsection (4), to be
effective, a statutory appropriation must comply with both
of the following provisions:

(a) The law containing the statutory authority must be
listed in subsection {3).

(b) The law or portion of the law making a statutory
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appropriation must specifically state that a statutory
appropriation is made as provided in this section.

{3) The following laws are the only laws containing
statutory appropriations: 2-9-202; 2-17-105; 2-18-812;
10-3-203; 10-3-312; 10-3-314; 10-4-301; 13-37-304; 15~1-111;

15-23-706; 15-25-123; 15-31-702; 15-36-112; 15-37-117;

15-65-121; 15~70-101; 16-1-404; 16-1-410; 16-1-411;

17-3-212; 17-5-404; 17-5-424; 17-5-704; 17-5-804; 17-6-409;
17-7-304; 19-5-404; 19-6-709; 19-B-504; 19-9-702; 19-9-1007;

19-10-205; 19-10-305; 19-10-506; 19-11-512; 19-11-513;
19~11-606; 19-12-301; 19-13-604; 19-15-101; 20-4-109;
20-6-406; 20-8-111; 20-9-361; 20-26-1503; 22-3-811;

23-5-136; 23-5-306; 23-5-409; 23-5-610; 231-5-612; 23-5-631;

23-7-301; 23-7-402; 27-12-206; 37-43-204; 37-51-501;
39-71-2504; 44-12-206; 44-13-102; $3-6-150; 53-24-206;
61-5-121; 67-3-205; 75-1-1101; 75-5-507; 75-5-1108;

75-11-313; 76-12-123; 77-1-808; 80-2-103; [section 171

80-11-310; 82-11-136; 82-11-161; 85-1-220; 90-3-301;
90~4-215; 90-6-331; 90-7-220; and 90-9-306.

(4) There is a statutory appropriation tc pay the
Principal, interest, premiums, and costs of issuing, paying,
and securing all bonds, notes, or other obligations, as due,
that have been authorized and issued pursuant to the laws of
Montana. ABAgencies that have entered into agreements

authorized by the laws of Montana to pay the state

-28- ' HB 564



10
11
12
13
14
i5
16
17
18
19
20
21
22
23
24

25

HB 0564/02

treasurer, for deposit in accordance with 17-2-101 through
17-2-107, as determined by the state treasurer, an amount
sufficient to pay the principal and interest as due on the
bonds or notes have statutory appropriation authdrity for
the payments. (In subsection (3): pursuant to sec. 7, Ch.
567, L. 1991, the inclusion of 19-6-709 terminates upon
death of last recipient eligible for supplemental benefit;
and pursuant to sec. 18, Ch. 748, L. 1991, the inclusion of

22-3-811 terminates June 30, 19%3.)"

NEW SECTION. Section 16. Creation of commodity
dealer/public warehouse operators account —— deposit of
funds. (1) There is an account in the state special revenue
fund, All revenue received wunder this chapter must be
deposited in the account.

(2) Money received as revenue under this chapter that
is not immediately required for the purposes of this chapter
must be invested under the provisions of the unified

investment program established in Title 17, chapter 6, part
2. All earned interest must be deposited in the account.

NEW SECTION. Section 17. peposit of deficiency funds
and liguidation funds. Revenue based on actual expenses
received from the liguidation of commodity dealers and
public warehouse operators, as authorized in 80-4-538 and
B0-4-612, and from deficiency fees, authorized in 80-4-503,

must be deposited in the account established in [section 16]
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and is statutorily appropriated, as provided in 17-7-502, to
the department for the purposes of this chapter, Funds
deposited wunder this chapter must be used to pay actual
expenses incurred in the liquidation of commodity dealers
and public warehouse operators or for the correction of
storage deficiencies. Actual expenses include but are not
limited to legal fees, court costs, travel expenses, per

diem, and commynication.

NeEw secTIoN. SECTION 1B. PrRODUCER'S LIEN. (1)

AGRICULTURAL COMMODITIES CONTAINED ON THE PREMISES OF A

PUBLIC WAREHOUSE OPERATCR OR COMMODITY DEALER, INCLUDING

AGRICULTURAL COMMODITIES OWNED BY THE WAREHOUSE OPERATOR OR

COMMODITY DEALER, ARE SUBJECT TO A FIRST PRIORITY LIEN 1IN

FAVOR OF HOLDERS OF OUTSTANDING WAREHOUSE RECEIPTS, PURCHASE

CONTRACTS, SCALE WEIGHT TICKETS, OR ANY OTHER EVIDENCE OF

STORAGE OR SALE.

(2} THE LIEN MUST BE PREFERRED TO A LIEN OR SECURITY

INTEREST IN FAVOR OF A CREDITOR OF THE WAREHOUSE OPERATOR OR

COMMODITY DEALER REGARDLESS OF THE TIME WHEN THE CREDITQR'S

LIEN OR SECURITY INTEREST ATTACHED TO THE ACGRICULTURAL

COMMODITIES. NOTICE OF THE LIEN NEED NOT BE FILED IN ORDER

TO PERFECT THE LIEN.

{3) THE LIEN IS DISCHARGED AS TG AGRICULTURAL

COMMODITIES SOLD BY THE WAREHOUSE OPERATOR OR COMMODITY

DEALER TO A BUYER IN THE ORDINARY COURSE OF BUSINESS. THE
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SALE DOES NOT DISCHARGE THE LIEN IN FAVOR OF AN INDIVIDUAL

HOLDER OF QUTSTANDING WAREHOUSE RECEIPTS, PURCHASE

CONTRACTS, SCALE WEIGHT TICKETS, OR OTHER EVIDENCE OF

STORAGE OR SALE, ON THE REMAINING AGRICULTURAL COMMODITIES

ON THE PREMISES.

NEW SECTION. Section 19. codification instruction. (1)
[Sections 16 and 17] are intended to be codified as an
integral part of Title 80, chapter 4, and the provisions of
Title BO, chapter 4, apply to [sections 16 and 17].

(2) [SECTION 18] 1S INTENDED TO BE CODIFIED AS AN

INTEGRAL PART OF TITLE 80, CHAPTER 4, PART 4, AND THE

PROVISIONS OF TITLE 80, CHAPTER 4, PART 4, APPLY TO {SECTION

18].

NEW SECTION. Section 20. cCode commissioner
instruction. Wherever the term “warehouseman™ or its
eguivalent appears in Title B0, chapter 4, parts 4 through
7, or in legislation enacted by the 1993 legislature, the
code commissioner shall substitute the term "warehouse
operator" or its egquivalent and make any necessary
grammatical changes to reflect the name change.

NEW SECTION. Section 21. Effective date. [This act) is
effective July 1, 1993.

-End-
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HOUSE BILL NO. 564
INTRODUCED BY BERGSAGEL
BY REQUEST OF THE DEPARTMENT OF AGRICULTURE

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE
AGRICULTURAL WAREHOUSE, COMMODITY DEALER, AND GRAIN
STANDARDS ACT RELATING TO LICENSE FEES, REVENUE ACCOUNTS,
BONDING REQUIREMENTS, AND PASSAGE OF TITLE ON GSRAIN

AGRICULTURAL COMMODITY SALES: PROVIDING FOR A PRODUCER'S

LIEN ON AGRICULTURAL COMMODITIES; CREATING A COMMODITY

DEALER/PUBLIC WAREHOUSE OPERATORS ACCOUNT AND STATUTORILY
APPROPRIATING ACCOUNT FUNDS TO THE DEPARTMENT OF AGRICULTURE
POR OPERATION OF THE ACT; AMENDING SECTIONS 17-7-502,
80-4-402, B0-4-422, B0-4-425, BO-4-427, 80-4-429, B0-4-5063,
80-4-505, B80~4-525, 80-4-527, 80-4-538, 80-4-602, 8U-4-604,
80-4-608, AND BD-4-612, MCA; AND PROVIDING AN .EFFECTIVE
DATE."

STATEMENT OF INTENT
s statement of intent is required for this bill because
80-4-503 and 80-4-602 grant to-the department of agriculture
the authority to set license fees outside the statutory
scale established in those sections. It is intended that the
department, as part of the ongoing administration of the

commodity dealer and public. warehouse operator program,
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evaluate the amount of revenue generated by license fees and
adjust the fees as necessary within the statutory maximum to

ensure proper operation of the pregram.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section B0-4-402, MCA, is amended to read:

“80—4-402, Definitions. As used in parts 4 through 7 of
this chapter, the following definitions apply:

(1) ™Agent™ means any person who contracts for or
solicits any agricultural commodities from a producer or

warehouseman warehcuse operator or negotiates the

consignment or purchase of any agricultural commodity on
behalf of any commodity dealer.

{2} “Agricultural commodity"™ means any grain, beans,
safflower, sunflower seeds, tame mustards, rapeseed,
flaxseed, legumincus seed, or other small seed, and other
agricultural commodities designated by rule of the

department.

THERE ARE NO CHANGES IN THIS BILL
AND WILL NOT BE REPRINTED. PLEASE
REFER TO YELLOW COPY FOR COMPLETE TEXT.
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SENATE STANDING COMMITTEE REPORT

Page 1 of 1
March 25, 1993

MR. PRESIDENT:

We, your committee on Agriculture, Livestock, and Irrigation
having had under consideration House Bill No. 564 (first reading
copy -- blue), respectfully report that House Bill No. 564 be
amended as follows and as so amended be concurred in.

Senat Jack "Doc" Rea,'

That such amendments read:

l. Page 23, line 6.
Strike: "The"
Insert: "Except as provided in subsection (3), the"

2, Page 23,

Following: line 25

Insert: "{3) The license fee for a commodity dealer who is
licensed as a seed dealer under 80-5-202(4) is $100 a year
if the majority of the dealer's annual expenditures for
agricultural commcdities is for agricultural seed intended
for resale as agricultural seed.”

Renumber: subsequent subsection

-END~-

SENATE
Amd. Coord. D(K\@.&"_(_Q,J HrBstY

Sec. of Senate Senator Carrying Bill 670915SC.San
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HOUSE BILL NO. 564
INTRODUCED BY BERGSAGEL

BY REQUEST OF THE DEPARTMENT OF AGRICULTURE

A BILL FOR AN ACT ENTITLED: "“AN ACT GENERALLY REVISING THE
AGRICULTURAL WAREHOQUSE, COMMODITY DEALER, AND GRAIN
STANDARDS ACT RELATING TO LICENSE FEES, REVENUE ACCOUNTS,
BONDING REQUIREMENTS, °~ AND PASSAGE OF TITLE ON GRAIN

AGRICULTURAL COMMODITY SALES; PROVIDING FOR A PRODUCER'S

LIEN ON AGRICULTURAL COMMODITIES; CREATING A COMMODITY

DEALER/PUBLIC WAREHOUSE OPERATORS ACCOUNT AND STATUTORILY
APPROPRIATING ACCOUNT FUNDS TO THE DEPARTMENT OF AGRICULTURE
FOR OPERATION OF THE ACT; AMENDING SECTIONS 17-7-502,
80-4-402, 80-4-422, 80-4-425, 80-4-427, 80-4-429, B80-4-503,
80-4-505, 80-4-525, 80-4-527, 80-4-538, 80-4-602, B80-4-604,
80-4-608, AND 80-4-512, MCA; AND PROVIDING AN EFFECTIVE

DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill because
80-4-503 and B0-4-602 grant to the department of agriculture
the authority to set 1license fees outside the statutory
scale established in those sections. It is intended that the
department, as part of the ongoing administration of the

commodity dealer and public warehouse operator program,
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evaluate the amount of revenue generated by license fees and
adjust the fees as necessary within the statutory maximum to

ensure proper operation of the program.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 80-4-402, MCA, is amended to read:

"30-4-402. Definitions. As used in parts 4 through 7 of
this chapter, the following definitions apply:

{1) “Agent" means any person who contracts for or
solicits any agricultural commodities from a producer or

warehsuseman warehouse operator or negotiates the

consignment or purchase of any agricultural commodity on
behalf of any commodity dealer.

(2) "Agricultural commodity" means any grain, beans,
safflower, sunflower seeds, tame mustards, rapeseed,
flaxseed, 1leguminous seed, or other small seed, and other
agricultural commodities designéted by rule of the
department.

(3) "Bond" means the bond required to be filed by part
5 or & of this chapter and includes any equivalent
established by department rule, as provided in 80-4-504 and
80-4-604.

{4) "Commodity dealer" means any person who engages in
a business involving or, as part of his the business,
participates in buying,

exchanging, negotiating, or

-2- HB 564
REFERENCE BILL
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soliciting the sale, resale, exchange, or transfer of any
agricultural commodity in the state of Montana. The term
does not include:

(a) a person engaged solely in storing, shipping, or
handling agricultural commcdities for hire;

(b} a person who buys agricultural commodities from a
licensed commodity dealer;

{c) a person who "does not purchase more than $30,000
worth of agricultural commedities from producers during a
licensing year; however, once a persocn exceeds the $30,000
exemption, he the person shall obtain a license and 1is not
eligible for the exemption for the succeeding year:

(d) a persen who is the producer of agricultural
commodities that he the person actually plants, nurtures,
and harvests; or

{e) a person whose trading in agricultural commodities
is limited to trading in commodity futures on a recognized
futures exchange.

{5) "Eredit-sate Delayed payment contract” means a

written contract for the sale of an agricultural commodity
when the sale price is to be paid at a date after delivery
of the agricultural commodity to the buyer and includes but
is not limited to those contracts commonly referred to as
deferred payment contracts, deferred pricing contracts,

no-price-egtablished contracts, or price-later contracts. A
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delayed payment contract does not include_those contracts in

which the parties intend payment tc be made immediately upon

determination of weights and grades.

{6) ™"Department" means the department of agriculture
provided for in 2-15-3001.

{7) "“Depositor" means any person who deposits an
agricultural commodity in a warehouse for storage,
processing, handling, or shipment or who is the owner or
legal holder of an outstanding warehouse receipt or who |is
lawfully entitled to possession of the agricultural
commodity.

{8) "Director" means the director of the department of
agriculture.

(9) "Grain" means all grains for which standards have
been established under the United States Grain Standards Act
(7 uU.s.c, 71 through 87) and all other agricultural
commodities, such as mustard, oil seed crops, or other crops
which may be designated by rule of the department.

{16) "Grain Standards Act" means Lhe United States Grain
Standards Act (7 U.S.C. 71 through 87).

(11) "Inspector" means any person so® designated by the
director to assist in the administration of parts ¢4 through
6 of this chapter. The term includes warehouse auditors or
examiners.

{12} "Official grain inspectors” means any official
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personnel who perform or supervise the performance of
official inspection services and certify the results thereof
of inspections, including the grade of the grain.

{13) "Official grain samplers" or "samplers"™ means any
official personnel who perform or supervise the performance
of official sampling services and certify the results

thereaf of the sampling.

{14) "Official grain standards” means the standards of
quality and condition of grain that establish the grades
defined by the Grain Standards Act.

{15) “Official grain weighers" means any official
personnel who perform or supervise the performance of class
X or class ¥ weighing services and certify the results
thereof, including the weight of the grain.

{16) "Person"™ means any individual, firm, association,
corporation, partnership, or any other form of business
enterprise.

{17) "Producer™ means the owner, tenant, or operator of
land in this state who has an interest in and receives all
or part of the proceeds from the sale of agricultural
commcdities preduced on that land.

(18) "Public warehouse" or "warehouse" means any
elevator, mill, warehouse, subterminal grain warehouse,
public warehouse, or other structure or facility in which,

for compensation, agricultural commodities are received for
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storage, handling, processing, or shipment. The term
includes facilities which commingle commodities belonging to
different lots of agricultural commodities.

(19) “Purchase contract” means a delayed payment

contract or other wriktten contract for the purchase of

agricultural commodities by a commodity dealer,

(20) "Receipt" means a warehouse receipt.
t203(21) "Scale Qeight ticket" means a 1lcad slip or
other evidence of delivery, other than a receipt, given to a

depositor by a warehouseman warehouse operator licensed

under the provisions of part 5 of this chapter upon initial
delivery of the agricultural commodity to the warehouse.

t2%y(22) "Station” means a warehouse located more than 3
miles from the central office of the warehouse.

t223(23) "Subterminal warehouse* means any warehouse at
which an intermediate €function is performed in which
agriculturAI commodities are customarily received from
dealers or producers and where the commodities are
accumulated prior to shipment.

t233(24) "Terminal grain warehcuse™ means any warehouse
authorized by a grain exchange to receive or disburse grain
on consignment as presented by the rules and regulations of
a grain exchange.

t243{25) “Warehouseman" "Warehouse operator"” means a

person operating or controlling a public warehouse.
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25+ (26) “"Warehouse receipt" means every receipt,
whether negotiable or nonnegotiable, issued under part 5 of

this chapter by a wareheuseman warehouse operator, except

scale weight tickets."

Section 2. sSection BD-4-422, MCA, is amended to read:

"80~4-422. Eredit--sale Delayed payment or purchase

contracts. (1) A commodity dealer who purchases agricultural
commodities by eredit-sale purchase contract shall maintain
books, records, and other documents as regquired by the
department to establish compliance with the provisions of
this section.

{2) In addition to other reguired information, a eredit
sate purchase contract must contain or provide for all of
the following:

{a) the seller's and purchaser's name and address;

{b} the conditions of delivery:

{c} the amount and kind of agricultural commodities
delivered;

{(d) the price per unit or basis of value;

{(e) the date payment is to be made; and

{f) a notice of financial risk involved in the eredit

sate DELAYED PAYMENT contract, in a form the department

shall adopt pursuant to the rulemaking authority provided in
80-4-403.

(3) Title to all agricultural commodities sold by

-7- HB 564

& WoN

~ o

10
11
12
13
14
15
16
17
18
1%
20
21
22
23

24

25

HB 0564/03

eredit-saie purchase contract is in the purchaser as of the

time the ceontract-is-executed agricultural commodities are

delivered to and in physical control of the purchaser unless

the contract provides otherwise. The contract must be signed
by both parties and executed in duplicate. One copy must be
retained by the commodity dealer, and one copy must be
detivered provided to the seller. Upon revocation,

suspension, or termination of a commodity dealer's or

warehousemants warehouse operator's license, the department

may advance the payment date for all eredit--saie delayed
payment contracts to a date not later than 30 days following
the effective date of the revocation, suspension, or
termination. When not otherwise provided, the purchase price
for all agricultural commodities must be determined as of
the effective date of revocation, suspension, or termination
in accordance with all other provisions of the contract.
However, if the business of the commodity dealer is sold to
another licensed commodity dealer, eredit—-sate purchase
contracts may be assigned to the purchasing commodity
dealer.

{4) Any contract that does not satisfy the conditions

impogsed by this part is considered a sale cther than a

purchase contract and is subject to the provisions  of

80-4-608."

Section 3. section 80-4-425, MCA, is amended to read:

-8- HB 564
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"B0-~-4-425. Action on bond by persons injured -—-—

liability of surety -- statute of limitations. (1) All

claims against a bond must be made by and through the

department. A person injured by the breach of an cbligation
for which a bond is given to the department may take-action
againat-the-bond-in-his-own-name-ce-recover--damages--caunsed
by--the-breachs-fhe-director-shati-then-make-demand-upon-the
warchouseman-or-the-commodiey—-deater--and--his--surety-—for
payment-—-of--damagess--if-the-damages-are-net-premptiy-paids
the-director-shali-—commence-an-action-an-the-hond-to-enforece

payment-of-damagess file a complaint with the department.

The department shall then investigate the complaint and

determine whether it is valid and whether there are any

other outstanding obligations due. If the department finds

that there are one or more valid obligations, the department

shall make demand upon the warehouse operator or commodity

dealer and the commodity dealer's surety for payment. If the

payment is not made promptly, the department ghall commence

an action on the bond to enforce payment. If the department

determines that a complaint is without merit, the department

shall notify the complainant of that determination in

writing. The complainant may then bring a contested case

under Title 2, chapter 4, part §, to the department for a

determination of whether the department should pursue the

claim against the bond.

~g- HB 564

N

& W

e v & N vV

12

13

14

15

16

17

18

i9

20

21

22

23

24

25

HB 0564/03

{2) biabitity-of-the-surety-upon—the-bond-ta-iimited-to
the-amount-of-the-bond:-Howevery-i€ If two or more persons
are injured by breach of the obligation for which the bond
is given and the damages for violating the conditions of the
bond exceed the specified amount of the bond, the recovery
on the bond shati muat be prorated by the surety among all
of those injured.

(3} The liability of a surety under a bond extends to

all obligations from commodity dealers' or public warehouse

cperators' transactions entered into during the vyear in

which the bond was in effect, up to the maximum amount of

the bond. Claims must be brought against the bond within 2

succeeding license years."

Section 4. section 80-4-427, MCA, is amended to read:

"80-4-427. Injunction. If a person without a license is
found to have engaged in any business for which a license is
regquired under parts S and 6 of this chapter, the court
shall enjoin him that person from further business until he
the person has been duly licensed. It is not necessary that
the department show that an individual has been injured by
the actions complained of in order to issue the injunction.
The procedure for injunctive relief is the same as any other

action for an injunction under Title 27. The department may,

in its discretion, file the action in the first judicial

district court. The injunction provided by this section is
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an additional remedy to the criminal penalty provided for in
80-4-428."

Section 5. section 80-4-429, MCA, is amended to read:

*80-4-429. Penalty. (1) Except as otherwise provided,
any person who violates any provision of parts 4 through 6
of this chapter or rules promulgated thereunder under parts
4 through & or who impedes, obstructs, hinders, or otherwise
prevents or attempts to prevent the director or his-deiy an
authcrized representative in the performance of hia a duty
under parts 4 through 6 of this chapter is guilty of a
misdemeanor and is punishable by imprisonment in a county
jail not to exceed 6 months or by a fine of not more than
$1,000, or both,

(2) A person who refuses to permit inspection of
licensed premises, books, accounts, records, or other
documents required by parts 4 through 7 of this chapter or
who uses a scale weight ticket or credit--sate Euichase
contract that fails to satisfy the requirements of parts 4
through 7 of this chapter is guilty of a misdemeanor,

(3) A person acting as a commodity dealer or

warehousenan warehouse operator who knowingly sells

warehouse-receipted agricultural commodities that he the
person is not authorized to sell or who fails to pay for

purchased agricultural commodities is guilty of a felony."

Section B. Section 80-4-503, MCA, is amended to read:
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*80-4-503. Fees of department. (1) The department shall

collect an annual wareheuseman warehouse operator license

feey—~based-on-the-number-of-warehcuses-owned-by-the OF $232

FOR EACH WAREHOUSE OWNED OR OPERATED BY THE warehouseman

warehouse operatory. according-ta-the-foltewing-scheduter

For-each-warehouse-iisted-in-the-appiications

Eapacity-in-Hundredweight Rate
f-to-25406080 1255000 § 35 225

257961 -te-56,008 68
567601-te-1257600 85

257861 -to-2507000 . 118

256700 12576801 te-3757000 ¥35 366
over-3757000 166 486

(2) The——departmant-shali-coltitect-a-fee-of-§550-for-each
inietatr-ticensing-inspection-of~a-warehouse-ar-stations
t3)--Phe-department-shati-corimect—a-fee—of-925-for-—each

amendment——~of--a--iicenses If, after evaluation of the

commodity dealer/public warehouse operator program, the

department determines that revenue from license fees is

inadequate to accomplish the purposes of this chapter, the

department may by rule increase the license fees, but the

fee may not exceed 517088 $500 for a facility.

t4¥(3) The department shall collect a fee of $150 a day
or fraction thereeof of & day for maintaining an employee of

the department at a warehouse to supervise the correction of
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a deficiency.

+5¥(4) All license fees collected under subsection (1)

and deficiency fees collected under subsection (3) must be

deposited into the state--treasury--and--eredited--to——the

general--fund commodity dealer/public warehouse operators

account.,”

Section 7. section 80-4-505, MCA, is amended to read:

"80-4-505. Amount of bond -- cancellation. (1) The
amount of the bond to be furnished for each warehouse must
be fixed at a rate of 20 cents per hundredweight for the
first 500,000 hundredweight of licensed capacity; 15 cents
per hundredweight for the next 500,000 hundredweight of
licensed capacity; and 10 cents per hundredweight for aill
licensed capacity over 1 million hundredweight. The amocunt
of the bond may not be less than §20,000 or more than the
maximum prescribed in 80-4-405. The licensed capacity is the
maximum number of hundredweight of agricultural commodities
that the warehouse can accommodate.

{2) 1If a warehouseman warehouse operator is also

cperating as a commodity dealer, he the warehouse operator

shall alsc provide a bond as prescribed in 80-4-604.

(3) If there occurs a deficiency in net assets as
reguired under B0-4-506, there shall be added to the amount
of bond determined in accordance with subsection (1) an

amount equal to that deficiency.

-13- HB 564

10
11
12
13
14
15
16
17
18
1%
20
21
22
23
24

25

HB 0564703

(4) Each warehouseman warehouse operator bond shall run

continuously with the wareheuseman license until canceled by
the bonding company. The-aggregate-itabitity—of--the--surety
may-in-no-event-exceed-the-sum-of-the-bond=

{5) A 60-day written notice must be given to the
department by the bonding company before any bond is
canceled; however, sueh the cancellation does not terminate
any liability of the surety incurred prior to the date of

cancellation.”™

Section 8. section B0-4-525, MCA, is amended to read:

“"80-4-525. Scale weight tickets —— form -- issuance.
{1} Scale weight tickets must be bound in books of
convenient size and must be numbered consecutively. The
original scale weight ticket must be delivered to the person
from whom the agricultural commodities are received. One
carbon copy of each scale weight ticket must remain as a
permanent record.

(2) A scale weight ticket must be issued for each locad
of agricultural commodity received by the warehouseman

warehouse operator.

(3) A scale weight ticket may not be issued or held in
lieu of a warehouse receipt., The-retention-of-scate-weight
tickets-in-tieu-of-warehocuse-receipts-by-the--owner--of-—the

grain--ig——at--che--owneris——-risk: However, an agricultural

commodity under scale weight ticket is considered warehoused

-14- HB 564



[,

® =~ &

10
11
12
13
14
15

186

17
18
19
20
21
22
23
24
25

HB (564/03

liability, and title remains with the depositor until:

{a) the agricultyral commodity is sold under a purchase

contract;

{b) the agricultural commodity is paid for under

B80-4-608; or

(€} a warehouse receipt is issued.

{4) There must be plainly printed across the face of
such the scale weight ticket issued by the wareheouseman

warehougse operator, in bold type, the words "THIS IS NOT A

WAREHQUSE RECEIPT. IT MUST BE EXCHANGED FOR A WAREHOUSE
RECEIPT IF GRAIN 15 HELD IN STORAGE".
(5) All scale weight tickets must be signed by the

warebhouseman warehouse operator or his the warehouse

operator's agent.
(6) All scale weight tickets must be converted into

cash or warehouse receipts on demand."
Section 9. section B0-4-527, MCA, is amended to read:
"80-4-527. Warehouse receipt - issuance -

cancellation. (1) A warehouse receipt is a receipt issued by

a licensed warehouseman warehouse operator on a form

containing all the information required by 80-4-526.

(2) Ne A warehouse receipt may not be issued except for
an agricultural commodity actually delivered to a warehouse
for storage.

(3) All warehouasemen warehouse operators are reguired
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to issue a warehouse receipt for each lot of agricultural
commodity received for storage or make payment for the
agricultural commodity.

(4) A warehouse receipt that does not in fact represent
an agricultural commodity actually delivered into a
warehouse for storage and the origin of which cannot " be
traced to the actual delivery of the grain represented:

{a) 1is not legal and is of no value;

{b} has no claim on the agricultural commodity stored
in a warehouse; and

{c) has no claim on the warehousemants  warehouse
operator's bond.

(5) All agricultural commodities in a warehouse belong
to the holder of outstanding warehouse receipts except those
commodities that are in excess of the total of all
outstanding storage obligaticons. An outstanding warehouse
receipt is a warehouse receipt that has not been returned
and paid in fyull on the basis of grade, guality, and

guantity by the wareheuseman warehouse operator issuing it.

{6} If for convenience the holder of two or more
warehouse receipts covering like agricultural commodities
wishes to gombine them, the new receipt se-issued must state
the fact that it was issued in lieu of existing receipts. An
asgembly or recapitulation statement must be made whenever

receipts are s0 combined, and the number or other
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identification of the statement must be referenced on the
new combined receipt. The assembly sheet must be kept on
file in the warehouse office. Each canceled receipt must
have stamped across its face "Canceled by No. _ " (showing
the number of the new combination receipt).

(7} A warehsuseman warehouse operator who is a grower

and-~-condncta--such--an--enterprise may receive his the

warehougse operator's own grain and issue warehouse receipts
for agricultural commodities, in the same manner and without
discrimination, as though the warehouse and growing
enterprises were of separate ownership.

However, the

warehouseman warehouse operator shall report to the

department all warehouse receipts issued to himae:f the

warehouse coperator as a grower.

(8) When warehouse receipts are prepared on duplicate
or triplicate forms, the original copy is the warehouse
receipt and must be given upon request to the person storing
the agricultural commodity covered by suel the receipt. The
other copies shat® must have plainly printed across the face
the words “duplicate", "triplicate”, or "nonnegotiable".

(9) Each warehouse receipt issued must show the amount
of cash or value of any merchandise the warehounseman

warehouse cperator has advanced on the agricultural

commodity represented by the receipt, but such the notation

may not be construed as fixing the date of sale of aueh the
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grain.

({10) All warehouse receipts must be numbered
consecutively as issued by each warehouseman warehouse
operator.

{11) Warehouse receipts must be issued when storage is
charged but no later than 30 days after delivery unless

agreed to in writing by both parties.

{12) Warehouse receipts must be canceled by drawing a

diagonal line and writing "CANCELED" across the face of the

original copy of the warehouse receipt, The cancellation

date and method of settlement, such as check number or

purchase contract number, must also be noted on the face of

the original copy of the warehouse receipt. The warehouse

receipt holder or the receipt holder's agent shall sign and

date the reverge side of the original copy of the warehouse

receipt at the time of settlement. If the agricultural

commodity is redelivered to the receipt holder, that fact

must be noted."

Section 10. Section 80-4-538, MCA, is amended to read:

*80-4—-538. Warehouse shortage -- remedies. (1) For
purposes of this section, whenever a wareheuseman warehouse
operator stores agricultural commodities of different kinds,
a receipt holder has a claim against all commodities in
storage, regardless of their kind, under his the warehouse

operator's receipt.
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{2) Whenever it appears, after an investigation, that a

warchouseman warehouse operator dees not have in his the

warehouse operator's possession sufficient agricultural

commodities to cover the outstanding warehouse receipts,
scale weight tickets, or other evidence of storage liability

issued or assumed by him the warehouse operator or when a

warehonseman warehouse operator refuses to submit his the

warehouse operator's bocoks, papers, or property to lawful

inspection, the department may give notice to the

warchouseman warehouse operator to comply with the following

reguirements:
{a) to cover such the shortage;

(b) to give an additional bond as requested by the

department; or

{c) to submit to sweh an inspection as the department

considers necessary.

{3) If the warehouseman warehouse operator fails to

comply with the terms of suel the notice within 24 hours
from the date of issuance of the notice or within sueh a
further time as the department may allow, the department may
petition the district court of the first judicial district,
Lewis and Clark County, or the district court in the county
where the licensee's principal place of business is located,
as shown by the license application, for an order:

(a) authorizing the department to seize and take
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possession of any or all agricultural commodities in the
warehouse or warehouses owned, cperated, or controlled by

the wareheouseman warehouse operater and of all books,

papers, and property of all kinds used in connecticn with
the conduct or the operation of the warehouse business and
any materials that pertain in any way to that business; and

(b) enjoining the warehouseman warehouse operator from

interfering with the department in the discharge of its
duties as required by this part.

(4) Upon taking possession, the department shall give
written notice of its action to the surety on the bond of

the wareheuseman warehouse operator and may notify the

holders of record, as shown by the warehousemanis warehouse
operator's record, of all warehouse receipts or scale weight
tickets issued for agricultural commodities to present their
warehouse receipts or other evidence of deposits for

inapection or to account for the same receipts or evidence

of deposits. The department may thereupon cause an audit to
be made of the affairs of the warehouse, including but not
limited to the agricultural commodities of which there is an
apparent shortage, to determine the amount of shortage and,
if possible, to compute the shortage as to each depositor as

shown by the wareheuseman's warehouse operator's records,

The dJepartment shall notify the warehouseman warehocuse

operator and the surety on his the bond of the amount of the
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shortage and notify each affected depositor by sending
notices to the depositor's last-known address as shown by

the records of the wareheuseman warehouse operator.

{5) The department shall retain possession of the
agricultural commodities in the warehouse or warehouses and
the books, papers, and property of the warehousemnan

warehouse coperatcocr until sueh-time-as:

{a) the warehouseman warehouse cperator or the surety

on the bond has satisfied the claims of all holders of
warehouse receipts or other evidence of deposits;

(b) the surety on the bond has satisfied all such
claims pro rata, if the shortage exceeds the amount of the
bond; or

(c) the department is ordered by the court to surrender
possession.

{6) If during or after the audit provided for in this
section or at any other time the department has evidence

that the warehouseman warehcuse operatcor is insolvent or is

unable to satisfy the claims of all holders of warehouse
receipts or other evidence of deposits, the department may

petition the first Jjudicial district court for the

appointment of the department to operate or liguidate the
business of the warehouse.
(7) At any time within 10 days after the department

takes possession of any agricultural commodities or the
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books, papers, or property of any warehouse, the

warehouseman warehouse operator may serve notice on the

department to appear in the first judicial district court ef
the-county-in-which-the-warehouse-is—locatedy; at a time to
be fixed by the court, and show cause why the agricultural
commodities, books, papers, and other property should not be

restored to his the warehouse operator's possession.

(8) All necessary expenses incurred by the department
in  carrying out the provisions of this section may be

recovered at the discretion of the department from the

assets ©of Lthe licensee, from the agricultural commodities

held by the licensee under warehouse receipt, or in a

separate ¢ivil action brought by the department in the first
judicial district court sr-recovered-at-the-same-time-and-as
part-cf-the-seirure-action-fited-under—subsectien—-{3jyta’.

(9) As a part of the expenses 8o lincurred, the
department is authorized to include the cost of adequate
liability insurance necessary toc protect the department, its
officers, and others engaged in carrying out this seetien
part.

(10) The department shall set by rule the time limits
for:

(a) notification of its action on the surety bond of a

warehouseman warehouse operator;

{b) the holders of warehouse receipts or scale weight
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tickets to provide to the department sueh evidence of
deposit; and

{c) smatisfaction of the claims of all holders of
warehouse receipts or other evidence of deposits.®

Section 11. Section 80-4-602, MCA, is amended to read:

"B0-4-602, License fees. {1) Phe EXCEPT AS PROVIDED 1IN

SUBSECTION (3), THE department shall c¢¢llect an annual fee

OF $232 for each commodity dealer license. according-to-—the

foiiawing-sehedutes

Hundredweight Rate
{Previous-iicense—-vear-cwt tper
voitume-or-estimated-yeariy-cwti facitityy
8-to-25;600 125,600 $ 35 325
257081-to-567080 66
567001-+o-1257008 85
257661-to—-2567006 tx8
25687061 1257061} to-375,000 335 368
over—37570690 166 468

(2) Eeach-appiicant—-shali-aiso-pay-a-fee-of-$25-for—ecach
truck--operated—-by-it-in-the-operation-of-its-business-as—-a

commodity-deaters If, after evaluation of the commodity

dealer/public warehouse operator program, the department

determines that revenue from license fees is inadequate to

accomplish the purposes of thia chapter, the department may

by rule increase the license feea, but the fee may not
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exceed $37008 $500 for a facility.

(3) THE LICENSE FEE FOR A COMMODITY DEALER WHO IS

LICENSED AS A SEED DEALER UNDER B50-5-202(4) IS $100 A YEAR

IF THE MAJORITY OF THE DEALER'S ANNUAL EXPENDITURES FOR

AGRICULTURAL COMMODITIES IS FOR AGRICULTURAL_ _SEED INTENDED

FOR RESALE AS AGRICULTURAL SEED.

+3¥(4) All fees collected under this section must be

placed in the generai-fund commodity dealer/public warehouse

operators account."

Section 12. section 80-4-604, MCA, is amended to read:

"A0-4-604. Bonding requirement amounts —— cancellation.
{l1) An applicant for a license to operate as a commodity
dealer shall, before a license may be issued, file with the
department a surety bond or its equivalent, as established
by department rule, payable to the state. ¥he-aggregate
tiabititty-of-the-surety-may-not-exceed-the-sum-eof-the-bondx

(2) The bond for a commodity dealer may not exceed 2%
of the value of the agricultural commodities purchased by
the commodity dealer from the producer. during the previous
12-month period. The bond for all new applicants is 2% of
the estimated value of all agricultural commodities to be
purchased during the coming l2-month period. The minimum
amount of bond reguired by any commodity dealer is $20,000,
and the maximum is prescribed in 80-4-405.

(3) A sgurety shall notify the commodity dealer and the
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department by certified mail at least 60 days prior to the
cancellation of the bond. The—iiabiiity-oi—the—:prety—covers
purchases--made--by-the-commodity-deater~during—the-time—the
band-is-in-forces A commodity dealer's bond filed with the
department 1is continuous until canceled by the surety upon
60 days' notice; however, sueh cancellation does not
terminate any liability of the surety incurred prior to the
date of cancellation.”

Section 13. Section B0-4-608, MCA, is amended to read:

"80-4-608. Payment of purchase price -- definitions.
(1) A person required to be licensed as a commodity dealer
shall pay 90% of the purchase price to the owner or his the
owner's agent for agricultural commodities upon delivery and
demand by the owner or agent and the remaining 10% not later
than 30 days after delivery by the owner or agent unless
otherwise agreed to in writing by the parties. When

agricuiturai---commodities—-are--detivered--to--a--commodity

deglery-titie-to-the-commodities-remains-with--the--originail

awner—--until-a-purchase-centract-has-been-executad-oar-90%-of

the-purchase-price-has-been-paid-to--the--seiiers TITLE TO

AGRICULTURAL COMMODITIES SOLD TO A COMMODITY DEALER UNDER

THIS SECTION TRANSFERS TO THE COMMODITY DEALER UPON PHYSICAL

DELIVERY OF THE COMMODITY.

(2) As used in this section, the following definitions

apply:
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{(a) "Delivery" means the transfer by the seller of
title to and possession of agricultural commcdities to the
commodity dealer or to another person in accordance with the
agreement between the seller and the commodity dealer.,

(b} "Payment" means the actual payment or tender of
payment of the agreed purchase price by the commodity dealer

to the seller."

Section 14. section 80-4-612, MCA, is amended to read:

"80-4-612. Commodity dealer defaults -~ remedies. (1)
If the department finds that a commodity dealer has failed
to comply with the terms of a written contract or has failed
to pay for a commodity purchase under an oral agreement in
the manner and within the time provided in B0-4-608, the
department may petition the district court of the first
judicial district, Lewis and Clark County, for an order
authorizing the department to seize and take possession of:

{a) any agricultural commcdities in the facilities
owned, operated, or contrelled by the commodity dealer;

(b) all books, papers, and property used in connection
with the operation of the commodity dealer business; and

(¢) any material that pertains in any way to that
business.

{2) If during or after an audit or at any other time
the department has evidence that the commodity dealer is

insolvent or is unable to satisfy the c¢laims of all

-26- HB 564



[ I A S o

w & ~ oW

10
11
12
13
14
15
i6
17
18

19

20
21
22
23
24
25

HB 0564/03

commadity dealer creditors covered by the ~ bond, the
department may petition the district court of the first
judicial district, Lewis and Clark County, for the
appointment of the department to operate or liguidate the
business cof the commodity dealer.

{3) All necessary expenses incurred by the department

in carrying out the provisions of this part may be recovered

at the discretion of the department from:

(a) the bond;

(b) the agsets of the licensee;

{c) the agricultural commodities delivered for purchase

but not yet paid for; or

(d¢) in a separate civil action brought by the

department in the first judicial district court.

{4) The department is authorized to include as part of

the recoverable expenses the cost of adequate liability

insurance necessary to protect the department, its officers,

and others engaged in carrying out the provisions of this

partc.”

Section 15. Section 17-7-502, MCA, is amended to read:

*17~7-502. Statutory appropriations -- definition —
requisites for validity. (1) A statutory appropriation is an
appropriation made by permanent law that authorizes spending
by a state agency without the need for a biennial

legislative appropriation or budget amendment.
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{2) Except as provided in subsection (4), to be
effective, a statutory appropriation must comply with both
of the following provisions:

{a) The law containing the statutory authority must be
listed in subsection (3).

(b) The law or portion of the law making a statutory
appropriation must specifically state that a statutory
appropriation is made as provided in this section.

{3) The Ffollowing laws are the only laws containing
statutory appropriations: 2-9-202; 2-17-105; 2-18-812;
10-3-203; 10~3-312; 10-3-314;: 10-4-301; 13-37-304; 15-1-111;
15-23-706;

15-25-123; 15-31-702; 15-36-112; 15-37-117;

15-65-121; 15-70-101; 16-1-404; 16~-1-410; 16—-1-411;

17-3-212; 17-5-404; 17-5-424; 17-~5-704; 17-5-804; 17-6-409;
17-7-304; 19-5-404; 19-6-709; 19-8-504; 19-9-702; 19-9-1007;

19-10-205; 19-10-305; 19-10-506; 19-11-512; 19-11-513;

19-11-606; 19-12-301; 19~13-604; 19-15-101; 20-4-109;

20-6-406; 20-8-111; 20-9-361; 20-26-1503; 22-3-811;

23-5-136; 23-5-306; 23-5-409; 23-5-610; 23-5-612; 23j5—63l:

23-7-301; 23-7-402; 27-12-206; 37-43-204; 37-51-501;
39-71-2504; 44-12-206; 44-13-102; 53-6-150D; 53-24-206;
61-5-121; 67-3-205; 75-1-1101; 75-5-507; 75-5-1108;

75-11-313; 76-12~123; 77-1-808; B0-2-103; [section 17];

80-11-310; 82-11-136; 82-11-161; 85-1-220; 90-3-301;
90-4-215; 90-6-331; 90-7-220; and 90-9-306.
~2B~ HB 564
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(4) There is a statutory appropriation to pay the
principal, interest, premiums, and costs of issuing, paying,
and securing all bonds, notes, or other obligations, as due,
that have been authorized and issued pursuant to the laws of
Montana. Agencies that have entered into agreements
authorized by the laws of Montana to pay the state
treasurer, for deposit in accordance with 17-2-101 through
17-2-107, as determined by the state treasurer, an amount
sufficient to pay the principal and interest as due on the
bonds or notes have statutery appropriation authority Ffor
the payments. (In Subsection (3}: pursuant to sec. 7, Ch.
567, L. 1991, the inclusion of 19-6-709 terminates wupon
death of last recipient eligible for supplemental benefit:
and pursuant to sec. 18, Ch. 748, L. 1991, the inclusion of

22-3-811 terminates June 30, 1993.,)"

NEW SECTION. Seaction 16. cCreation of commodity
dealer/public warehouse operators account -- deposit of
funds. (1) There is an account in the state special revenue
fund. All revenue received under this chapter wmust be
deposited in the account.

{2) Money received as revenue under this chapter that
is not immediately required for the purposes of this chapter
must be invested under the provigsions of the unified
investment program established in Title 17, chapter 6, part

2. All earned interest must be deposited in the account.
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NEW SECTION. Section 17. Deposit of deficiency funds
and liquidation funds. Revenue based on actual expenses
received from the 1liguidation of commodity dealers and
public warehouse operators, as authorized in 80-4-538 and
80-4-612, and from deficiency fees, authorized in 80-4-503,
must be deposited in the account established in {section 161
and is statutorily appropriated, as provided in 17-7-502, to
the department for the purposes of this chapter. Funds
deposited under this chapter must be used to pay actual
expenses incurred in the liquidation of commodity dealers
and public warehouse operators or for the correction of
storage deficiencies. Actual expenses include but are not
limited to legal fees, court costs, travel expenses, per

diem, and communication.

NEW SEcTION. SECTION 18. PRODUCER'S LIEN, (1)

AGRICULTURAL COMMODITIES CONTAINED ON THE PREMISES OF A

PUBLIC WAREHOUSE OPERATOR OR COMMODITY DEALER, INCLUDING

AGRICULTURAL COMMODITIES OWNED BY THE WAREHQUSE OPERATOR OR

COMMODITY DEALER, ARE SUBJECT TO A FIRST PRIORITY LIEN IN

FAVOR OF HOLDERS OF OUTSTANDING WAREBOQUSE RECEIPTS, PURCHASE

CONTRACTS, SCALE WEIGHT TICKETS, OR ANY OTEER EVIDENCE OF

STORAGE OR SALE.

{2} THE LIEN MUST BE PREFERRED TO A LIEN OR SECURITY

INTEREST IN FAVOR OF A CREDITOR OF THE WAREHQUSE OPERATCR OR

COMMODITY DEALER REGARDLESS OF THE TIME WHEN THE CREDITOR'S
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LIEN OR SECURITY INTEREST ATTACHED TO THE AGRICULTURAL

COMMODITIES. NOTICE OF THE LIEN NEED NOT BE FILED IN ORDER

TO PERFECT THE LIEN.

(3) THE LIEN IS DISCHARGED AS TO AGRICULTURAL

COMMODITIES SOLD BY THE WAREHOUSE OPERATOR OR COMMODITY

DEALER TO A BUYER IN THE ORDINARY COURSE OF BUSINESS. THE

SALE DOES NOT DISCHARGE THE LIEN IN FAVOR OF AN INDIVIDUAL

HOLDER OF QUTSTANDING WAREHOUSE RECEIPTS, PURCHASE

CONTRACTS, SCALE WEIGHT TICKETS, OR OTHER EVIDENCE OF

STORAGE OR SALE, ON THE REMAINING AGRICULTURAL COMMODITIES

ON THE PREMISES.

NEW SECTION. Section 19. codification instruction. (1)
{Sections 16 and 17] are intended to be codified as an
integral part of Title 80, chapter 4, and the provisions of
Title B0, chapter 4, apply to [sections 16 and 17].

{2) ([SECTION 18] IS 1INTENDED TO BE <CODIFIED AS AN

INTEGRAL PART OF TITLE 80, CHAPTER 4, PART 4, AND THE

PROVISIONS OF TITLE 80, CHAPTER 4, PART 4, APPLY TO {SECTION

18).

NEW SECTION. Section 20. cCode commissioner
instruction. Wherever the term "warehouseman" or its
equivalent appears in Title 80, chapter 4, parts 4 through
7, or in legislation enacted by the 1993 legislature, the
code commissioner shall substitute the term "warehouse

operator® or its eguivalent and make any necessary
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grammatical changes to reflect the name change.

NEW SECTION. Section 21. Effective date.

effective July 1, 1993.

-End-
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