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0Lf BILL NO. sé/ '

INTRODUCED BY

A BILL FOR AN ACT ENTITLED: "AN ACT AMENDING THE MONTANA
ELDER AND DEVELOPMENTALLY DISABLED ABUSE PREVENTION ACT TO
INCLUDE REFERENCES TO SEXUAL ABUSE; AMENDING SECTIONS
52-3-802, 52-3-803, 52-3-804, 52-3-805, 52-3-811, 52-3-812,
52-3-813, 52-3-815, AND 52-3-825, MCA: AND PROVIDING AN

IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 52-3-802, MCA, is amended to read:
®52-3-B02. Legislative findings and purpose. The

legislature finds that a need exists to provide for

cooperation among law enforcement officials and agencies,
courts, and state and county agencies providing human
services in preventing the abuse, sexual abuse, neglect, and
exploitation of Montana's elderly and developmentally
disabled persons through the identification and reporting of

acts of such abuse, sexual abuse, neglect, and

exploitation.”

Section 2. Section 52-3-803, MCA, is amended to read:
*52-3-803. Definitions. As wused in this part, the
following definitions apply:

(1) "Abuse" means the infliction of physical or mental
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injury or the deprivation of food, shelter, clothing, or
services necessary to maintain the physicalhor mental health
of an older person or a developmentally disabled person
without lawful authority. A declaration made pursuant to
50-9-103 constitutes lawful authority.

(2) "Developmentally disabled person" means a person 18
years of age or older who is develcopmentally disabled as
defined in 53-20-102.

(1) "Exploitétion“ means the unreasonable use of an
older person or a developmentally disabled person, his the
person's money, or his the person's property to the
advantage of another by means of duress, menace, fraud, or
undue influence.

(4) "Incapacitated person* has the meaning given in
72-5-101.

{5) "Long-term care facility® means a facility defined
in 50-5-101.

(6) "Mental injury” means an identifiable and
substantial impairment of an older person's intellectual or
psychological functioning or well-being.

(7) "Neglect™ means the failure of a guardian, employee
of a public or private residential institution, facility,
home, or agency, or any other person legally responsible in
a residential setting for an older person's or a

developmentally disabled person's welfare to provide food,

-

S 590
INTRODUCED BILL



10
11
i2
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1076/01

shelter, clothing, or services necessary to maintain the
physical or mental health of the colder person or the
developmentally disabled person.

{8) "CGlder person® means a person who is at least 60
years of age. For purposes of prosecution under 52-3-82%(2),
the perscn 60 years of age or older must be unable to

protect--himself provide perscnal protection from abuse,

sexual abuse, neglect, or exploitation because of a mental
or physical impairment or because of frailties or
dependencies brought about by advanced age.

{9) “Physical 1injury" means death, permanent or
tempecrary disfigurement, or impairment of any bodily corgan

or functiorn.

(10} "Sexual abuse" means the commission of sexual

assault, sexual intercourse without consent, indecent

exposure, deviate sexual oconduct, or incest, as described in

Title 45, chapter 5, part 5."

Section 3. Section 52-3-B04, MCA, is amended to read:

"52-3-804. Duties of department of family services. (1)

The department shall investigate reports of abuse, sexual

abuse, neglect, or exploitation received purguant to
52-3-811{1}(a).

(2) The department of family services shall prepare an
annual report of the information obtained pursuant to the

reporting requirement of this part.
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(3) The department shall, when appropriate, provide
protective services under Title 52, chapter 3, part 2, or
under Title 352, chapter 4, part 1, for a person alleged to

have been abused, sexually abused, neglected, or exploited.

{4) If a person allcged to be abused, sexually abused,

neglected, or exploited pursuant ¢o this part or his the
person's caretake. refuses to allow a representative ¢f the
department entrance to the premises for the purpose of
investigating 2 report made pursuant to 52-3-811{1)}(a), the
district court in che county where the person is found may
order a law enforcement officer or a department social
worker to enter the premises to conduct an investigation
upon finding there is probable cause to believe the persaon

is abuvsed, sexually abused, neglected, or exploited.

{s) If ES repregsentative of the department has
reasonable grounds to believe that an clder or
developmentally disabled person alleged to be abused;

sexually abused, or neglected is suffering from abuse,

sexual abuse, or neglect that presents a substantial risk of
death or serious physical injury, the department may:

(a) provide voluntary protective services as provided
in subsection (3); or

(b) if the department representative has reasonable
grounds to believe that the person is incapacitated, provide

emergency protective services as follows:

-4 =
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{i) arrange or facilitate an approériate emergency
protective service placement;

{ii) transport or arrange for the transport cof the
persen to the appropriate placement;

(iii} not later than 2 judicial days following placement
of the person, either:

(A} provide voluntary protective services as provided
under subsection {3): or

(B} petition the district court to act as temporary
guardian or appoint a temporary guardian as provided in
72-5-317."

Section 4. Section 52-3-B0S5, MCA, is amended to read:

»52-3-805, Adult protective service teams. The cCounty
attorney or the department of family services may convene
one or more temporary or permanent interdisciplinary adult
protective service teams. These teams may assist in
assessing the needs of, Eormulating and monitoring a
treatment plan for, and coordinating services to older
persons who are victims of abuse, sexual abuse, neglect, or
exploitation. The supervisor of adult protective services of

the department of family services or his the department 's

designee shall serve as the team's cocrdinator. Members must
include a social worker, a member of a local law enforcement
agency, a representative of the medical profession, and a

county attorney or his the county attorney's designee, who
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is an attorney."

Section 5. section 52-3-811, MCA, is amended to read:

“52-3-811. Reports. (1) When the professionals and
other persons listed in subsection (3) know or have
reasonable cause to auspect that an older person or a
developmentally disabled person known to them in their

professional or official capacities has been subjected to

abuse, sexual abuse, expioitationy---or neglect, or
exploitation, they shall:
(a) if the person is not a resident of a long-term care

facility, report the matter to:

(i) the department of family services or ita local
affiliate;

{(ii) the county attorney of the county in which the
person resides or in which the acts that are the subject of
the report occutred;

{b) if the perscn is a resident of a long-term care
facility, report the matter to the long-term care ombudsman
appointed under the provisions of 42 U,8.C. 3027(a)(12) and
to the department of health and environmental sciences. The
department shall investigate the matter pursuant to its
authority in 50-5-204 and, if it fEinds any allegations of

abuse, sexual abuse, expioitationy—-—-or neglect, or

exploitation contained in the report to be substantially

true, forward a copy of the report to the department of

_6_
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family services .and to the county attorney -as provided in

subsection (1l}(a){ii).

{2) If the report required in subsection ({1) involves
an act or omission of the department of family services
which may be construed as abuse, sexual abuse, expioitatieny

or neglect, or exploitation, a copy of the report may not be

sent to the department but wmust be sent instead to the
county -attormey of the county in which the older person or
the developmentally disabled person resides or in which the
acts that are the subject of the report occurred.

(3) Professicnals and other persons required to report
are:

(a) a physician, resident, intern, professional or
practical nurse, physician's assistant, or member of a
hospital staff engaged in the admission, examination, care,
or treatment of persons;

(b) an osteopath, dentist, denturist, chiropractor,
optometrist, podiatrist, medical examiner, coroner, Or any
other health or mental health professional;

(c} an ambulance attendant;

(d) a social worker ar other employee of the state, a
county, or a municipality assisting an older person or a
deveiopmentally disabled person in the application for or
receipt of public -assistance payments or services;

{e) a person whc maintains or is employed by a
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rcominghouse, retirement home, nursing home, group home, or
adult foster care home;

(f) an attorney, unless he Lthe attorney acquired
knowledge of the facts required to be reported from a client
and the attorney-client privilege applies; and

{(g) a peace cfficer or other law enforcement cfficial.

(4) Any other person may submit a report as provided in

subsection (1)."

Section 6. section 52-3-812, MCA, is amended to read:

*52-3-812, Content of report. (1) The report required
by 52-3-811 may be made in writing or orally, by telephone
or in perscn. A person who receives an oral report must
prepare it in writing as soon as possible.

{2) The report referred to under this gection shall
contain:

{a) the names and addresses of the oclder person or the
developmentally disabled person and the person, if any,
responsible for mis the person's care;

{b) the name and address, if available, of the person

who is alleged to have abused, sexually abused, neglected,

or exploited the older person or the developmentally

disabled person;
(€) to the extent known, the person's age and the
nature and extent of the abuse, sexual abuse, neglect, or

exploitation, including any evidence of previous injuries
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sustained by the older person or the developmentally
disabled person; and

{d) the name and address of the person making the
report.”

Section 7. Section 52-3-8B13, MCA, is amended to read:

*52-3-813. Confidentiality. (1) The case records of the
departments of social and rehabilitation services and family
services, their 1local affiliate, the county attorney, and
the court, concerning actions taken under this part, and all
repaorts made pursuant to 52-3-811 shati must be kept
confidential except as provided by this section.

(2) The records and reports required Lo be kept
confidential by subsection (1) may be disclosed, upon
request, to the following persons or entifies in tﬁis or any
other state:

(a) -a physician who has-in-his-care is caring for an
clder persen or a develcpmentally disabled person who he the

physician reasonably believes was abused, sexually abused,

neglected, or exploited;

(b) a legal guardian or conservatcor of the older person
or the developmentally disabled person if the identity of
the person who made the report is protected and the legal
guardian or conservater is not the person suspected of the
abuse, sexual abuse, neglect, or exploitation:

{c) the person named in the report as aliegedly being
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abused, sgsexually abused, neglected, or exploited if that

person is not legally incompetent;
(d) any person engaged in bona fide research if the
person alleged in the report to have committed the abuse,

sexual abuse, expieitationy-or neglect, or expleoitation is

later convicted of an offense constituting abuse, sexual

abuse, expieitarieny-or neglect, or exploitation and if the

identity of the older person or the developmentally disabled
person who is the subject of the report is not disclosed to
the researcher; and

(€} an adult protective service team. Members of the
team are required to keep information about the subject
individuals confidential.

{3) The records and reports required to be kept
confidential by subsection (1) shati must be disclosed, upon
request, to the following persons or entities in this or any
other state:

(a) a county attorney or other law enforcement official
who requires the information in connection with an
investigation of a violation of this part;

{b) a court which has determined, in camera, that
public disclosure of the report, data, information, or
record is necessary for the determination of an issue before
it;

lc) a grand jury upon its determination that the

_lD_
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report, data, information, or record is necegsary in the
conduct of its official business.
{(4) If the person who 1is reported to have abused,

sexually abused, neglected, or exploited an older person or

a developmentally disabled person is the holder of a
license, permit, or certificate issued by the department of
commerce under the provisions of Title 37 or issued by any
other entity of state government, the report may be
submitted to the entity that issued the license, permit, or
certificate.”

Section 8. Ssection 52-3-815, MCA, is amended to read:

"52-3-815. Evidence of abuse, sexual abuse, or neglect

to be gathered and submitted. (1) A person or agency

recelving a report of suspected abuse, sexual abuse, or

neglect under 52-3-811 shall prepare a written description
of the conditions regarded as evidence of abuse, sexual
abuse, or neglect and may, with the consent of an allegedly

abused, sexuvally abused, or neglected older person or

developmentally disabled person or without consent of the
person if it appears that the person is an incapacitated
person, take or cause to be taken photographs of an area of
trauma visible on the body of the allegedly abused, sexually
abused, or neglected person and regarded as evidence of

abuse, sexual abuse, or neglect,

(2) A physician required to report under 52-3-8l11 may,
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with the consent of an allegedly abused, sexually abuged, or

neglected older person or developmentally disabled person or
without consent of the person if it appears that the person
is an incapacitated person, require x-rays or other
appropriate medical tests or procedures that would, in the
professional op.inion of the physician, assist in
establishing evidence related to the allegation of abuse,
sexual abuse, or neglect,

(3) Evidence authorized to be gathered under this
section must be submitted with the report required under
§2-3-811 to the authorities designated in 52-3-811 as soon

as possible after submisasion of the report.”™

Section 9. Section 52-3-825, MCA, is amended to read:

"52-3-825. Penalties. (1) Any person who purposely or
knowingly fails to make a report required by 52-3-811 or
discloses or fails to disclose the contents of a case record
or report 1in violation of 52-3-813 is gquilty of an offense
and upon conviction is punishable as provided in 46-18-212.

(2) Any individual who purposely or knowingly abuses,

sexually abuses, neglects, or exploits an older person or a

developmentally disabled person is guilty of an offense and
upon a first conviction may be fined an amount not to exceed
$500 or be imprisoned in the county jail for a term not to
exceed 6 months, or both, and upon a second or succeeding

conviction may be imprisoned for a term not to exceed 10

-12-
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years and may be fined an amount not to exceed $10,000, or

bath."

NEW SECTION. Section 10. Effective date. [This act] is
effective on passage and approval.

-Eng-
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APPROVED BY COMM. ON
HUMAN SERVICES AND AGING

Use s1LL no. SRS

INTRODUCED BY

A BILL FOR AN ACT ENTITLED: "“AN ACT AMENDING THE MONTANA
ELDER AND DEVELOPMENTALLY DISABLED ABUSE PREVENTION ACT TO
INCLUDE REFPERENCES TO SEXUAL ABUSE; AMENDING SECTIONS
52-3-802, 52-3-803, 52-3-804, 52-3-805, $2-3-811., 52-3-812,
52-3-813, 52-3-815, AND 52-3-325, MCA; AND PROVIDING AN

IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Ssection 52-3-802, MCA, is amended to read:

*52-3-802. Legislative findings and purposa. The
legislature finds that a need exists to provide for
cooperation among law enforcement officials and agencies,
courts, and state and county agencies providing human
services in preventing the abuse, sexual abuse, neglect, and
exploitation of Montana's elderly and developmentally
disabled persons through the identification and reporting of

acts of such abuge, sexual abuse, neglect, and

exploitation.”

Section 2. section 52-3-B03, MCA, is amended to read:
*52-3-803. Definitions. As wused In this part, the
following definitions apply:

{1) “abuse™ means the infliction of physical or mental
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injury or the deprivation of food, shelter, clothing, or
services necessary to maintain the physical or mental health
of an older person or a developmentally disabled person
without lawful authority. A decliaration made pursuant to
50-9-103 constitutes lawful autharity.

(2) “"Developmentally disabled person” means a person 18
years of age or older who is developmentally disabled as
defined in $3-206-102.

(3) "Exploitation™ means the unreasonable use of an
older person or a developmentally disabled person, his the
person‘'s money. or his the person's property to the
advantage of another by means of duress, menace, fraud, or
undue influence.

(4) “Incapacitated person” has the meaning given in
72-5-101.

(5) "Long-term care facility" means a facility defined
in S0-5-~101.

{(6) "Mental injury” means an identifiable and
substantial impairment of an older person's intellectual or
paychological functioning or well-being.

{7) "Neglect™ weans the failure of a guardian, employee
of a public or private residential institution, Facility,
home, or agency. ot any other person legally responsible in
a residential setting for an older person’'s or a

developmentally disabled person's welfare to provide food,

“E N 53
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shelter, clothing, or services necessary to maintain the
physical or mental health of the older person or the
developmentally disabled person.

(8) "Older person™ means a person who is at least 60D
years of age. For purpcses of prosecution under 52-3-825(2),
the person 60 years of age or older must be unable to

protect--himsetf provide personal protection from abuse,

sexual abuse, neglect, or exploitation because of a mental
or physical impairment or because of frailties or
dependencies brought about by advanced age.

{(9) “"Physical injury” means death, permanent or
temporary disfigurement, or impairment of any bodily organ
or function,

{10) "Sexual abuge™ wmeans the commiassion of sexual

aggault, sexual intercourse without consent, indecent

exposure, deviate sexual conduct, or incest, as described in

Title 45, chapter 5, part S."

Section 3. section 52-3-804, MCR, is amended to read:

"52-3-804. Duties of department of family services. (1}
The department shall investigate reports of abuse, gsexual
abuse, neglect, or exploitation received pursuant to
52-3-811(1){(a).

{2) The department of family services shall prepare an
annual report of the information cbtained pursuant tc the

reporting requirement of this part.
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(3) The department shall, when appropriate, provide
protective services under Title 52, chapter 3, part 2, or
under Title 52, chapter 4, part 1, for a person alleged to

have been abused, sexually abused, neglected, or explolited.

(4) If a person alleged to be abused, sexually abused,

neglected, or exploited pursuant to this part or his the
person's caretaker refuses to allow a representative of the
department entrance to the premises for the purpose of
invegstigating a report made pursuant to 52-3-811(1l)(a), the
district court in the county where the person is found may
order a law enforcement officer or a department social
worker to enter the premises to conduct an investigation
upon finding there is probable cause to believe the person

is abused, mexually abused, neglected, or exploited.

(5) I a repregentative of the dJdepartment has
reasonable grounds to beljeve that an older or

developmentally disabled person alleged to be abused,

sexually abused, or neglected is suffering from abuse,
sexual abuge, or neglect that presents a substantial risk of
death or serious physical injury, the department may:

{a) provide voluntary protective services as provided
in subsection {3); or

(b) if the department representative has reasonable
grounds to believe that the person is incapacitated, provide

emergency protective services as follows:
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(i) arrange or facilitate an appropriate emergency
protective service placement;

(ii) transport or arrange for the transport of the
person to the appropriate placement;

(iii) not later than 2 judicial days following placement
of the person, either;

(A) provide wvoluntary protective services as provided
under Subsection (3):; or

(B) petition the district court to act as temporary
guardian or appoint a temporary guardian as provided in
72-5-317."

Section 4. section 52-3-805, MCA, is amended to read:

*52-3-805. Adult protective service teams. The county
attorney or the department of Family services may convene
one or more temporary ar permanent interdisciplinary aduilt
protective service teams. These teams may assist in
assessing the needs of, formulating and monitoering a
treatment plan for, and coordinating services to older
persons wha are victims of abuse, sexual abuse, neglect, or
exploitation. The supervisor of adult protective services of

the department af family services or his Lthe department’'s

designee shall serve as the team's coordinator. Members must
include a social worker, a member of a local law enforcement
agency, a representative of the medical profession, and a

county attorney or his the county attorney's designee, who

-5_
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is an attorney.”

Section 5. section 52-3-811, MCA, is amended to read:

"52-3-811. Reports, (1} When the professionals and
other persons listed in subsection (3} know or have
reascnable cause to suspect that an older person or a
develcpmentally disabled person known to them im their
professional or official capacities has been subjected to

abuse, gexual abuse, expleottationy-—-or neglect, or

exploitation, they shall:

{a) if the person is not a resident of a long-term care
facility, report the matter to:

(i) the department of family services or its local
affiliate;

{ii) the county attorney of the county in which the
person resides or in which the acts that are the subject of
the report occurred;

(b) if the person is a resident of a long-term care
facility, report the matter to the long-term care ombudsman
appointed under the provisions of 42 U.S.C. 3027(a){l2) and
to the department of health and environmental sciences. The
department shall investigate the matter pursuant to its
authority in 50-5-204 and, if it finds any allegations of

abuse, sexual abuse,

expioieaciony---or neglect, or
exploitation contained in the report to be substantially

true, forward a copy of the report to the department of

-&-
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family services and tc the county attorney as provided in
subsection (1)(a){ii}.

{2) If the report required in subsection (1} involves
an act or omission of the department of family services
which may be construed as abuse, sexual abuse, exploitatieny

or neglect, aor exploitation, a copy of the report may not be

sent to the department but must be sent instead to the

county attorney of the county in which the older person or

the developmentally disabled person resides or in which the

acts that are the subject of the report occurred.

{3) Professionals and other persons required to report’

are;:

{a} a physician, resident, intern, professional or
practical nurse, physician's assistant, or member of a
hospital staff engaged in the admission, examination, care,
or treatment of persoas:

(b) an ostecpath, dentist, denturist., chiropractor,
optometrist, podiatrist, medical examiner, coroner, or any
other health or mental health professicnal;

{c) an ambulance attendant;

(@) a social worker or other employee of the state, a
county, or a municipality assisting an older person or a
developmentally disabled person in the application for or
receipt of public assistance payments or services;

(e) a person who maintains or is employed by a
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roominghouse, retirement home, nursing home, group home, or
adult foater care home;

{f) an attorney, unless he the attorney acquired
knowledge of the facts required to be reported from a client
and the attorney-client privilege applies; and

{g) a peace officer or other law enforcement official.

{4} Any other person may submit a report a3 provided in
subsection (1).*

Section 6. section 52-3-812, MCA, is amended to read:

“52-3-812. Content of report. (1)} The report required
by 52-3-811 may be made in writing or orally, by telephone.
or in person. A person who receives an oral report must
prepare it in writing as soon as possible.

(2) The report referred to under this section shall
contain:

(a) the namea and addresses of the older pergson or the
developmentally disabled perscn and the person, if any,
responsible for his the person's care:

{b) the name and addresa, if available, of the person

who is alleged to have abused, sexually abused, neglected,

or exploited the older person or the developmentally

disabled person;
(c) to the extent known, the person’'s age and the
nature and extent of the abuse, pexual abuse, neglect, or

explcitation, including any evidence of previocus injuries
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sustained by the olider person or the developmentally
disabled person; and

{d) the name and address of the person making the
report.” -

Section 7. Section 52-3-813, MCA, is amended to read:

*52-3-813. Confidentiality. {1) The case records ¢f the
departments of social and rehabilitation services and family
services, their local atfiliate, the county attorney, and
the court, concerning actions taken under this part, and all
reports made pursuant to 52-1-811 shai} must be kept
confidential except as provided by this section,

{2) The records and reports required to be kept

confidential by subsection (1) may be disclosed, upon

request, to the following persons or entities in this or any

other state:
{a) a physician who has-in-his-care 15 caring for an
older person or a developmentally disabled person who he the

physician reascnably believes was abused, sexually abused,

neglected, or exploited;

{b) a legal gquardian or conservator of the older person
or the developmentally disabled perscon if the identity of
the person who made the report is protected and the legal
guardian or conservator is not the person suspected of the
abuse, sexual abuse, neglect, or exploitation;

{¢) the péraon named in the report as allegedly being
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abused, gexually abused, neglected, or exploited if that
person is not legally incoapetent;

{d) any persdn engaged in bona fide research if the
person alleged in the report to have committed the abuse,

sexual abuse, expilsitationr-er neglect, or exploitation is

later convicted of an offense constituting abuse, sexual

abuse, expioitationy-er neglect, or exploitation and if the

identity of the older person or the developmentally disabled
person who is the subject of the report is not disclosed to
the researcher; and

(e) an adult protective service team. Members of the
tean are reguired to keep information about the subject
individuals confidential,

{3) The records and reports required to be kept
confidential by subsection (1) shatt must be disclosed, upon
request, to the following persons or entities in this or any
other state:

(a) a county attorney or other law enforcement official
who requires the information in connection with an
investigation of a violation of this part;

(b) a court which has determined, in camera, that
public disclosure of the repoert, data, information, or
record is necessary for the determination of an issue before
it

(c} a grand jury upon its determination that the

_lo_
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report, data, information, or record is necessary in the
conduct of its official business,
(4) If the person who is reported to have abused,

sexually abused, neglected, or exploited an older person or

a developmentally disabled person 1is the holder of a
license, permit, or certificate issued by the department of
commerce under the provisions of Title 37 or issued by any
other entity of state government, the report may be
submitted to the entity that issued the license, permit, or
certificate.”

Section 8. Ssection 52-3-815, MCA, is amended to read:

"52-3-815. Evidence of abuse, sexual abuse, or neglect

to be gathered and submitted. (1)} A person or agency

receiving a report of suspected abuse, sexual abuse, or

neglect under 52-3-811 shall prepare a written desacription
of the conditions regarded as evidence of abuse, sexual
abuse, or neglect and may, with the congent of an allegedly

abused, sexually abused, or neglected older person oOr

developmentally disabled person or without consent of the
person if it appears that the person is an incapacitated
person, take or cause to be taken photographs of an area of
trauma visible on the body of the allegedly abused; gsexually

abused, or neglected person and regarded as evidence of

abuse, sexual abuse, or neglect.

(2) A physician required to report under 52-3-811 may,
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with the consent of an allegedly abused, sexually abused, or

neglected clder person or developmentally disabled person or
without consent of the person if it appears that the person
is an incapacitated person, require x-rays or other
appropriate medical tests or procedures that would, in the
professional opinion of the physician, assist in
establishing evidence related to the allegation of abuse,
sexual abuse, or neglect.

{3) Evidence authorized to be gathered under this
section must be submitted with the report reguired under
52-3-811 to the authorities designated in 52-3-811 as s8soon
as possible after submission of the report.”

Section 9. section 52-31-825, MCA, is amended to read:

"52-3-825. Penalties. (1) Any person who purposely or
knowingly fails to make a report required by 52-3-811 or
discloses or fails to disclose the contents of a case record
or report 1in violation of 52-3-813 is guilty of an offense
and upon conviction is punishable as provided in 46-18-212.

{2) Any individual who purposely or knowingly abuses,

sexually abuses, neglecta, or exploits an older person or a

developmentally disabled person is guilty of an offense and
upon a first conviction may be fined an amount not to exceed
$§500 or be imprisoned in the county jail for a term not to
exceed 6 l&nths. or both, and uypon a second or succeeding

conviction may be imprisoned for a term not tec exceed 10

_12_
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years and may be fined an amount not to exceed $10,000, oOr

both."

NEW SECTION. Section 10. Effective date. [This act] is
effective on passage and approval.

-End-

-13-
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UL sl No. SRS

INTRODUCED BY

A BILL FOR AN ACT ENTITLED: “AN ACT AMENDING THE MONTANA
ELDER AND DEVELOPMENTALLY DISABLED ABUSE PREVENTION ACT TO
INCLUDE REPERENCES TO SEXUAL ABUSE; AMENDING SECTIONS
52-3-802, 52-3-803, 52-3-804, 52-3-805, 52-3-811, 52-3-812,
$2-3-813, 52-3-815, AND 52-3-825, NCA; AND PROVIDING AN

IMMEDIATE EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 52-3-802, MCA, is amended to read:

"52-3-802. Legislative findinga and purpose. The
legiglature finds that a need exists to provide for
cooperation among law enforcement officials and agencies,
courts, and state and county agencies providing human
aervices in preventing the abuse, sexual abuse, neglect, and
exploitation of Montana's elderly and developmentally
disabled persons through the ldentificafion and reporting of

acts of such abuse, sexual abuse, neglect, and

exploitation.*

Section 2. section 52-3-803, MCA, is amended to read:
®52-3-803, Definitions. As used in thism part, the
following definitions apply:

(L} "Abuse” means the infliction of physical or mental

)
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injury or the deprivation of food, shelter, clothing, or
services necessary to maintain the physical or mental health
of an oldar person or a developmentally disabled person
without lawful authority. A declaration made pursuant to
$0-9-103 constitutes lawful authority.

(2) "Developmentally disabled person” means a person 18
years of age or older who is developmentally disabled as
defined in 53-20-102.

{3) "Exploitation” msaans the unreasonable use of an
older person or a developmentally disabled person, his the
person's money, or his the person's property to the
advantage of another by means of duréus. menace, fraud, or
undue influence.

{(4) “Incapacitated person” has the weaning given In
72-5-101.

{5) "Long-term care facility” means a facility defined
in 50-5-101.

(6) “Mental injury"” means an  identifiable and

THERE ARE NO CHANGES IN THIS BILL
AND WILL NOT BE REPRINTED. PLEASE
REFER TO YELLOW COPY FOR COMPLETE TEXT.
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HOUSE BILL RO. 521

INTRODUCED BY DARVIS

A BILL FOR AN ACT ENTITLED: "“AR ACT AMENDING THE MONTANA
ELDER AND DEVELOPMENTALLY DISABLED ABUSE PREVENTION ACT TO
INCLUDE REFERENCES TO SEXUAL ABUSE; AMENDING SECTIONS
52-3-802, 52-3-803, 52-3-804, 52-3-8B05, 52-3-8)1, 52-3-812,
52-3-813, 52-3-815, AND 52-3-825, MCA; AND PROVIDING AN

IMMEDIATE EFFECTIVE DATE.“

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTAMA:
Section 1. section 52-3-802, MCA, is amended to read:
“52-3-802. Legislative findings and purpose. The

legislature finds that a need exists to provide for

cooperation among law enforcement officials and agencies,
courts, and satate and county agencies providing human
services in preventing the abuse, sexual abuse, neglect, and
exploitation of Montana's elderly and developmentally
disabled persons through the identification and reporting of

acts of such abuse, sexual abuge, neglect, and

exploitation."
Section 2. Section 52-3-803, MCA, is amended to read:
*52-3-803. Definitions. As used in this part, the
following definitions apply:

(1) *“Abuse™ means the infliction of physical or mental
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injury or the deprivation of food, shelter, clothing, or
services necessary to maintain the physical or mental health
of an elder person or a developmentally disabled person
without lawful authority. A declaration made pursuant to
50-9-103 constitutes lawful authority.

(2) "Developmentally disabled person® means a person 18
Years of age or older who is developmentally disabled as
defined in 53-20-102. '

(3) "Expleoitation” means the unreasonable use of an
older person or a developmentally disabled person, his the
person's money, or his the person's pProperty to the
advantage of another by means of duress, menace, fraud, or

undue influence.

(4) r"Incapacitated person™ has the meaning given in

72-5-101.

(5) "“Long-term care facility" means a facility defined
in 50-5-101.

(6) "Mental injury® means an identifiable and
substantial impairment of an older person's intellectual or
psychological functioning or well-being.

(7) “"Neglect" means the failure of a guardian, employee
of a public or private residential institution, facility,
home, or agency, or any other person legally responsible in
a regsidential getting for an older person's or a

developmentally disabled person's welfare to provide food,

-2- HB 521

REFERENCE BILL



B oW N

0w ~ o v

11
12
13
14
15
16
17

18
19
20
21
22
23
24

25

HB 0521/02

shelter, clothing, or services necessary to maintain the
physical or mental health of the older person or the
developmentally disabled person.

{8) “Older person" means a person who is at least 60
vears of age. For purposes of prosecution under 52-3-825(2),
the person 60 years of age or older must be unable to

protect--himseif provide personal protection from abuse,

sexual abuse, neglect, or exploitation because of a mental
or physical impairment or because of frailties or
dependencies brought about by advanced age.

{9) “Physical injury"” means death, permanent or
temporary disfigurement, or impairment of any bodily organ
or function.

{10) "Sexual abuse" means the commission of sexual

assault, sexual intercourse without consent, indecent

exposure, deviate sexual conduct, or incest, as described in

Title 45, chapter 5, part 5.°

Section 3. section 52~3-804, MCA, is amended to read:

"52-3-804. bDuties of department of fawily services. (1)
The department shall investigate reports of abuse, sexual
abuse, neglect, or exploitation received pursuant to
52-3-811{1)(a).

(2) The department of family services shall prepare an
annual report of the information cbtained pursuant to the

reporting requirement of this part,

-3- ‘HB 521
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(3) The department shall, when appropriate, provide
protective services under Title 52, chapter 3, part 2, or
under Title 52, chapter 4, part 1, for a person alleged to

have been abused, sexually abused, neglected, or exploited.

(4) If a person alleged tc be abused, sexually abused,

neglected, or exploited pursuant to this part or his the
person's caretaker refuses to allow a representative of the
department entrance to the premises for the purpose of
investigating a report made pursuant to 52-3-B11(1)(a), the
district court in the cpunty where the person is found may
order a law enforcement officer or a department social
worker to enter the premises to conduct an investigation
upon finding there is probable cause to believe the person

is abused, sexually abused, neglected, or exploited.

(5) If a representative of the department has
reasonable grounds to believe that an clder or
developmentally disabled person alleged to be abused,

sexually abused, or neglected is suffering £from abuse,

sexual abuse, or neglect that presents a substantial risk of
death or serious physical injury, the department may:

{a) provide voluntary protective services as provided
in subsection (3); or

{b} if the department representative has reasonable
grounds to believe that the person is incapacitated, provide

emergency protective services as follows:

-4- HB 521
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(i) arrange or facilitate an appropriate emergency
protective service placement;

(ii) transport or arrange for the transport of the
person to the appropriate placement;

(iii) not later than 2 judicial days following placement
of the person, either:

(A) provide voluntary protective services as provided
under subsection (3); or

(B) petition the district court to act as temporary
guardian or appoint a temporary guardian as provided in
72-5-317."

Section 4. Section 52-3-805, MCA, is amended to read:

n"52-3-805. Adult protective service teams. The county
attorney or the department of family services may convene
one Or mcre temporary or permanent interdisciplinary adult
protective service teams. These teams may assist in
assessing the needs of, formulating and monitoring a
treatment plan for, and coordinating services to older
persons who are victims of abuse, sexual abuse, neglect, or
expleitation, The supervisor of adult protective services of

the department of family services or his the department's

designee shall serve as the team's coordinator. Members must
include a social worker, a member of a local law enforcement
agency, a representative of the medical profession, and a

county attorney or his the county attorney's designee, who

—5— HB 521
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is an attorney.*

Section B. Section 52-3-811, MCA, is amended to read:

"52-3-811. Reports. (1) When the professionals and
other persons listed in subsection (3) kxnow or have
reasonable cause to suspect that an older person or a
developmentally disabled person known to them in their
professional or official capacities has been subjected to

abuse, gexual abuge, explateatiany-—-o¢ neglect, or

explaitation, they shall:

fa) if the person is not a resident of a long-term care
facility, report the matter to:

(i) the department of family services or its local
affiliate;

(ii) the county attorney of the county in which the
person resides or in which the acts that are the subject of
the report occurred;

(k) if the person is a resident of a long-term care
facility, report the matter to the long-term care ombudsman
appointed under the provisions of 42 U.S.C. 3027(a)(12) and
to the department of health and environmental sciences. The
department shall investigate the matter pursuant to its
authority in 50-5-204 and, if it finds any allegations of

abuse, sexual abuse,

exploitationy-—-or neglect, or
exploitation contained in the report to be substantially

true, forward a copy of the report to the department of

-6~ HB 521



= W N

W oL ~N o,y n:

10
11
12
13
14
15
16
17
1B
19
20
21
22
23
24
25

HB 0521/02

family services and to the county attorney as provided in
subsection {l)({a}(ii).

{2) If the report required in subsection (1) involves
an act or omission of the department of family services
which may be construed as abuse, sexual abuse, exptottariony

or neglect, or exploitation, a copy of the report may not be

sent to the department but must be sent instead to the
county attorney of the county in which the older person or
the developmentally disabled person resides or in which the
acts that are the subject of the report occurred.

(3) Professionals and other persons required to report
are:

(a) a physician, resident, intern, professional or
practical nurse, physician's assistant, oOr member of a
hospital staff engaged in the admission, examination, care,
or treatment of persons;

{b) an osteopath, dentist, denturist, chiropractor,
optometrist, podiatrist, medical examiner, coroner, ©Or any
other health or mental health professional;

{c}) an ambulance attendant;

(d) a social worker or other employee of the state, a
county, or a municipality assisting an older person or a
developmentally disabled person in the application for or
receipt of public assistance payments or services;

(e) a person who maintains or is employed by a
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roominghouse, retirement home, nursing home, group home, or
adult foster care home;

(£} an attorney, unless he the attorney acquired
knowledge of the facts required to be reported from a client
and the attorney—-client privilege applies; and

{(g) a peace officer or other law enforcement official.

{4) Any other person may submit a report as provided in
subsection (1)."

. Section 6. section 52-3-812, MCA, is amended to read:

*52-3-812. Content of report. (1) The report reguired
by 52-3-811 may be made in writing or orally, by telephone
or in person, A person who receives an oral report must
prepare it in writing as soon as possible,

{2) The report referred to under this section shall
contain:

(a) the names and addresses of the older person or the
developmentally disabled person and the person, if any,
responsible for his the person's care;

(b} the name and address, if available, of the person

who is alleged to have abused, sexually abused, neglected,

or expleoited the older person or the developmentally

disabled person;
{c) to the extent known, the person's age and the
nature and extent of the abuse, sexual abuse, neglect, or

exploitation, including any evidence of previous injuries

—a- HB 521
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sustained by the older person oOr the developmentally
disabled person; and

(4} the name and address of the person making the
report.”

Section 7. Section 52-3-813, MCA, is amended to read:

»52-3-813. ConEidentiality. (1) The case records of the
departments of social and rehabilitaticn services and family
services, their 1local affiliate, the county attorney, and
the court, concerning actions taken under this part, and all
reports made pursuant to 52-3-811 shai} must be kept
confidential except as provided by this section.

(2) The records and reports required to be kept
confidential by subsection (1) may be disclosed, upon
request, to the following persons or entities in this or any
other state:

(a)y a physician who has-—in-his-care is caring for an
older person or a developmentally disabled person who he the

hysician reasonably believes was abused, sexually abused,
physicla.

neglected, or exploited;

(b} a legal guardian or conservator of the older person
or the developmentally disabled person if the identity of
the person who made the report is protected and the 1legal
guardian or conservator is not the person suspected of the
abuse, sexual abuse, neglect, or exploitation;

{c) the person named in the report as allegedly being

-9- HB 521
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abused, sexually abused, neglected, or exploited if that

person is not legally incompetent;
(d) any person engaged in bona fide research if the
person alleged in the report to have committed the abuse,

sexual abuse, expiaitetieny-or neglect, or exploitation is

later c¢onvicted of an offense constituting abuse, sexual

abuse, exploitationr-or neglect, or exploitation and if the

identity of the older person or the developmentally disabled

person who is the subject of the report is not disclosed to

the researcher; and

(e) an adult protective service team. Members of the

team are required to keep information about the subject

individuals confidential.

{3) The records and reports required to be kept

confidential by subsection (1) ska¥** must be disclosed, upon
request, to the following persons or entities in this or any

other atate:

(a) a county attorney or other law enforcement official

who reguires the information in connection with an

investigation of a violation of this part;

{b) a court which has determined, in camera, that

public diaclosure of the report, data, information, or

record is necessary for the determination of an issue before
it

(¢) a grand jury upon its determination that the

-10- HB 521
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report, data, information, or record is necessary in the
conduct of its official business.
(4) If the person who is reported to have abused,

sexually abused, neglected, or exploited an older person or

a developmentally disabled person is the holder of a
license, permit, or certificate issued by the department of
commerce under the provisions of Title 37 or issued by any
other entity of state government, the report may be
submitted to the entity that issued the license, permit, or

certificate.”

Section 8. section 52-3-815, MCA, is amended to read:

*52-3-815. Evidence of abuse, sexual abuse, or neglect

to be gathered and submitted. (1) A person or agency

receiving a report of suspected abuse, sexual abuse, or

neglect under 52-3-811 shall prepare a written description
of the conditions regarded as evidence of abuse, sexual
abuse, or neglect and may, with the consent of an allegedly

abuged, sexually abused, or neglected older person oOr

developmentally disabled person or without consent of the
person if it appears that the person is an incapacitated
person, take or cause to be taken photographs of an area of
trauma visible on the body of the allegedly abused, sexually
abused, or neglected person and regarded as evidence of

abuse, sexual abuse, or neglect.

{2) A physician reguired to report under 52-3-811 may.
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with the consent of an allegedly abused, sexually abused, or

neglected oclder person or developmentally disabled person or
without consent of the person if it appears that the person
is an incapacitated person, require x-rays or other
appropriate medical tests or procedures that would, in the
professional opinion  of the physician, assist in
establishing evidence related to the allegation of abuse,
sexual abuse, or neglect.

{3) Evidence authorized to be gathered under this
section must be submitted with the report reqguired under
52-3-811 to the authorities designated in 52-3-811 a3 soon
as posasible after submission of the report.”

Section 9. Section 52~3-B25, MCA, is amended to read:

“52-3~B25. Penalties. (1) Any person who purposely or
knowingly fails to make a report required by 52-3-811 or
discloses or fails to disclose the contents of a case record
or report in violation of 52-3-Bl13 is guilty of an offense
and upon conviction is punishable as provided in 46-18-212,

(2) Any individual who purposely or knowingly abuses,

sexually abuses, neglects, or exploits an older person or a

developmentally disabled person is guilty of an offense and
upon a first conviction may be fined an amount not to exceed
$500 or be imprigsoned in the county jail for a term not to
exceed 6 months, or both, and upon a second or succeeding

conviction may be imprisoned for a term not to exceed 10
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years and may be fined an amount not to exceed $10,000, or
both.”
NEW SECTION. Section 10. Effective date. [This act] is

effective on passage and approval.

-End-
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