HOUSE BILL NO. 512

INTRODUCED BY GILBERT, HARPER

IN THE HOUSE

FEBRUJARY 6, 1993 INTRODUCED AND REFERRED TO COMMITTER
ON NATURAL RESOURCES. '

FIRST READING.

FEBRUARY 19, 1593 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.

FEBRUARY 20, 1993 PRINTING REPORT.
SECOND READING, DC PASS.
FEBRUARY 22, 1993 ENGROSSING REPORT.
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IN THE SENATE
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A BILL FOR AN ACT ENTITLED: "“AN ACT REQUIRING THE FETROLEUM
TANK RELEASE COMPENSATION BOARD TO REIMBURSE ELIGIBLE
EXPENSES FOR ACCIDENTAL PETROLEUM RELEASES FROM PROPERLY
INSTALLED DOUBLE-WALLED TANK SYSTEMS AT THE RATE OF 100
PERCENT; AMENDING SECTIONS 75-11-301, 75-11-302, 75-11-307,
75-11-308, 75-11-309, AND 75-11-319, MCA; AND PROVIDING AN

IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE."

WHEREAS, the 1993 Legislature found that underground
storage tanks and underground pipes connected to‘underground
and above grcund storage tanks must be regulated in order to
protect public health and safety, the health of living
organisms, and the environment; and

WHEREAS, the Department of Health and Environmental
Sciences adopted rules in 1989 that included design and
construction requirements for underground storage tanks and
underground pipes; and

WHEREAS, double-walled conatruction of underground
storage tanks and wunderground pipes should be encouraged
because it provides superior prevention of releases of
regulated substances to the environment over the operational

life of an underground storage tank system as well as
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superior containment of regulated substances that are
released from the interior vessel until the substances can

be detected and removed.

STATEMENT OF INTENT

A statement of intent is required for this bill to
provide guidance to the department of health and
environmental sciences concerning the adoption of rules to
govern double-walled underground storage tank systems as
defined in 75-11-302(8). Double-walled construction is to be
encouraged because it provides superior prevention of
releases of regulated substances to the environment over the
operational 1life of an underground storage tank system as
well as superior containment of regulated substances that
are released from the interior vessel until the substances
can be detected and removed. The department is directed to
adopt rules that specify the types of materials or
combination of materials that must be used to appropriately
construct double-walled tank systems and that specify

necessary design, construction, and installation technigues.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 75-11-301, MCA, is amended to read:
®75-11-301. rindings and purposes. (1) The legislature

finds that the use of petroleum products stored in tanks
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contributes significantly to the eccnomic well-being and
quality of life of Montana citizens.

(2} The legislature finds that leaks, spills, and other
releases of petroleum products from storage tanks endanger
public health and safety, ground water quality, and other
state resources.

{3) The legislature finds that current administrative
and financial resources of the public and private sectors
are inadequate to address problems caused by releases from
petroleum storage tanks and need to be supplemented by a
major program of release detection and corrective action.

(4) The legislature finds that proper funding for the
program is through a petroleum storage tank cleanup fee paid
by persons who use and receive the benefits of petroleum
products. The 1legislature further finds that this general
use fee, provided for in 75-11-314, is intended soclely to
support a program to pay for corrective action and damages
caused by releases from petroleum storage tanks. The general
use fee is collected from distributors for administrative
convenience and is not intended as a method for collecting
highway revenue pursuant to the provisions of Articlie VIII,
section 6, of the Montana constitution. The fee is-intended
to implement the legislature's duty to provide £for the
administration and enforcement of maintaining and improving

a clean and healthful environment for present and future
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generations, as reguired by Article 1X, section 1, of the
Montana constitution.

(5) The purposes of this part are to:

{a) protect public health and safery and the
environment by providing prompt detection and cleanup of
petroleum tank relzases;

{b) provide adequate financial resources and effective
procedures through which tank owners and operators may
undertake and be reimbursed for corrective action and
payment to third parties for damages caused by releases from
petroleum storage tanks; and

(c) assist certain tank owners and operators in meeting
financial assurance requirements under state and federal law
governing releases from petroleum storage tanks; and

(d) provide tank owners with incentives to improve

underground storage tank facilities in grder to minimize the

likelihood of accidental releases.”

Section 2. section 75-11-302, MCA, is amended to read:

®75-11-302. Definitions. The following definitions
apply to this part:

{1} “Accidental release® means a sudden or nonsudden
release, neither expected nor intended by the tank owner or
operator, of petroleum or petroleum products from a storage
tank that results in a need for correc:zive action or

coapensation for third party bodily injury or property
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damage.

[2) "Board"” means the petroleum tank release
compensation board established in 2-15-2108.

(3) "Bodily injury" means physical injury, sickness, or
disease sustained by an individual, including death that
results from the physical injury, sickness, or disease at
any time.

{4} "Claim" means a written request prepared and
submitted by an owner or operator or an agent of the owner
or operator for reimbursement of expenses caused by an
accidental release from a petrcleum storage tank.

(5) "Corrective action" means investigation,
monitoring, cleanup, restoration, abatement, removal, and
other actions necessary to respond to a release.

{6) “"Department"” means the department of health and
environmental sciences provided for in Title 2, chapter 15,
part 21.

(7) “Distributor"”™ means a distributor as defined in
15-70-201.

{6) "Double-walled tank system" means an underground

storage tank and associated product piping that is designed

and constructed of cathodically protected steel, fiberglass,

or composite materials with inner and outer walls separated

by an interstitial space and that is capable of being

monitored for leakage.
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t83{9) "Eligible costs"™ means expenses reimbursable
under 75-11-307.

t99{10) "Fee" means the petroleum storage tank cleanup
fee provided for in 75-11-314.

ti6+(11) "Fund” means the petroleum tank release cleanup
fund established in 75-11-313,

t¥3¥§(12) "Gasoline" means gascline as defined in
15-70-201. For the purposes of this chapter, gascline does
not include JP-4 jet fuel so0ld to the federal defense fuel
supply center.

t¥2¥5(13) "Operator" means a person in control of or
having responsibility for the daily operation of a petroleum
storage tank.

t33(14) "Owner" means a person who holds title to,
controls, or possesses an interest in a petroleum storage
tank. The term does not include a person who holds an
interest in a tank solely for financial security, unless
through foreclosure or other related actions the holder of a
security interest has taken possession of the tank.

ti4¥§(15) "Person” means an individual, firm, trust,
estate, partnership, company, associaticon, joint stock
company, syndicate, consortium, commercial entity,
corporation, or agency of state or local government .

ti5y(16) "Petroleum” or "petroleum products* means crude

oil or any fraction thereef of crude oil that is liquid at

_6_
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standard conditions of temperature and pressure (60 degrees
F and 14.7 pounds per sguare inch absclute) or motor fuel
blend, such as gasohol, and that is not augmented or
compounded by wmore than a de minimis amount of another
substance.

t363(17) "Petroleum storage tank"™ means a tank that
contains o©or contained petroleum or petroleum products and
that is:

{a) an underground storage tank as defined in
75-10-403;

(b} a storage tank that is situated in an underground
area such as a basement, cellar, mine, drift, shaft, or
tunnel;

(c) an above ground storage tank with a capacity less
than 30,000 gallons; or

(d) above ground or underground pipes associated with
tanks under subsections ti63tby (17)(b) and ti6¥te¥y (17)(c}.,
except that pipelines regulated under the following laws are
excluded:

{i) the Natural Gas Pipeline Safety Act of 1968 (49
D.S.C. 1671, et seqg.);

(ii) the Hazardous Liquid Pipeline Safety Act of 1979
(49 U.S.C. 2001, et seqg.); and

(iii) state law comparable to the provisions of law

referred to in subsections +{i63tdytid 17)¢d)(1 and
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¢¥63tdyeriy (17)(dj(ii), if the facility is intrastate.

t373(18) “"Property damage" means:

{({a) physical injury to tangible property, including
loss of use of that property caused by the injury; or

(b) loss of use of tangible property that ia not
physically injured.

t38¥(19) “Release” means any spilling, leaking,
emitting, discharging, escaping, leaching, or disposing of
petroleum or petroleum products from a petroleum storage
tank into ground water, surface water, surface soils, or

subsurface sails.”

Section 3. section 75-11-307, MCA, is amended to read:

®"75-11-307. Reimbursement for expenses caused by a
release. (1} Subject to the availability of money from the
fund under msubsection (5), an owner or operator who is
eligible under 75-11-308 and complies with 75-11-309 and any
rules adopted to implement those sections must be reimbursed
by the board from the fund for the following eligible costs
caused by a release from a petroleum storage tank:

{a) corrective action costs; and

{b) compensation paid to third parties for bodily
injury or property damage.

{2) An owner or operator may not be reimbursed from the
fund for the following expenses:

(a) corrective action costs or the costs of bodily

—8_
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injury or property damage paid to third parties that are
determined by the board to be ineligible for reimbursement;

(b) costs for bodily injury and property damage, other
than corrective action costs, incurred by the owner or
operator;

{(¢) penalties or payments for damages incurred under
actions by the department, board, or federal, state, local,
or tribal agencies or other government entities involving
judicial or administrative enforcement activities and
related negotiations;

{d) attorney fees and legal costs of the owner,
operator, or a third party:

{e) costs for the repair or replacement of a tank or
piping or costs of other materials, equipment, or labor
related to the operation, repair, or replacement of a tank
or piping:;

(f) expenses incurred before April 13, 1989, for owners
or operators seeking reimbursement from the petroleum tank
release cleanup fund and expenses incurred before May 15,
1991, for ownera or operators seeking reimbursement from the
petroleum tank release cleanup fund for a tank storing
heating oil for consumptive use on the premises where it is
stored or a farm or residential tank with a capacity of
1,100 gallons or less that is used for storing motor fuel

for noncommercial purposes;
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(g) expenses exceeding the maximum reimbursements
provided for in subsection {4}.

(3) An owner or operator may designate a person as his
an agent to receive the reimbursement, provided that the
owner Or operatcr remains legally responsible for all costs
and liabilities incurred as a result of the release.

(4) Subject to the availability of funds under

subsection (5):

{a) for releases eligible for reimbursement from the

petroleum tank release cleanup fund that are discovered and

reported on or after April 13, 1989, from a tank_storing

heating o0il for consumptive use on the premises where it is

stored or from a farm or residential tank with a capacity of

1,100 gallons or less that is used for storing motor fuel

for noncommercial purposes, the board shall reimburse an

owner or operator for 50% of the first $10,000 of eligible

costs and 100% of subsequent eligible costs, up to a maximum

total reimburgsement of $495,000; and

tay(b) for all other releases eligible far
reimbursement from the petroleum tank release cleanup fund
that are discovered and reported on or after April 13, 1989,
the board shall reimburse an owner or operator for 50% of
the first $35,000 of eligible costs and 100% of subsequent

eligible costs, up to a maximum total reimbursement of

$982,500 for single-walled tank system releases and $1

-10-
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million for properly installed double-walled tank system

releases, except for a--tank--sesring--heating--oii--for
eonsurptive-use-sn-the-premises-where-it-is-stored-or-a-farm
er-residential-cank-with-a-capaciey-of-1;108-gations-or-1eas
that-is-—uned--for--atoring—-motor--fuet--for--noncommerciail

purpeses accidental releases discovered and reperted on or

after f{the effective date of this act] from properly

installed double-walled tank systems, which release costs

must be reimbursed at 100% of eligible costss;-and.

tby--for--reteases——eirgibte--for-reitmbursement-from—the
petroteum-tank-retease-cieanup-fund-that-are-discovered--and
reported-—~en--or-~-after--Aprit--137--1989y--the--board-shati
reimburse-an-owner—er-operator-for-58%-of-che-£firse--916;000
cf--eiigibie-coats-mnd-1iB0%k-ef-subseguent-etigibie-caneay-up
co-a-maximum-total-reimbursement-af—-449570087—-for-—a——tank
storing-—-heating--oii--for-—-consumptive-—uase—-on-the-premises
where-it-its-stored-or-a-farm—-or--residentiat--tank--with—-a
capacity-—of--17188-gatiens-or-iess—that-is-used-for-astoring
moter-fuei-for-nencommerciat-purposess

{5) If the fund does not contain sufficient money to
pay approved claims for eligible costs, a reimbursement may
not be made and the fund and the board are not 1liable for
making any reimbursement for the costs at that time. When
the fund contains sufficient money, eligible costs must be

reimbursed subsequently in the order in which they were
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approved by the board.”

Section 4. section 75-11-308, MCA, is amended to read:
®75-11-308. Eligibility. (1) An owner or operator is

eligible for reimbursement for the applicable percentage as

provided in 75-11-307(4){a) and (4)(b) of eligible costs

caused by a release from a petroleum storage tank only if:

{(a) the release was discovered on or after April 13,
1989;

(b) the department is notified of the release in the
manner and within the time provided by law or rule;

(c) the department has been nctified of the existence
of the tank in the manner required by department rule or has
waived the requirement for notification;

(d) the release was an accidental release; and

{e) with the exception of the telease, the operation
and management of the tank complied with applicable state
and federal laws and rules when the release occurred and
remained in compliance following detection of the release.

{2} An owner or operator is not eligible FEor
reimbursement from the petrcleum tank release cleanup fund
for expenses caused by releases from the following petroleum

storage tanks:

(a) a tank located at a refinery or a terminal of a

refiner;

(b) a tank located at an oil and gas production

_12....
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facility;

{¢) a tank that is or was previously under the
ownership or control of a railread;

(d} a tank belonging to the federal government;

e} a tank owned or operated by a person who has been
convicted of a substantial violation of state or federal law
or rule that relates to the installation, operation, or
management of petroleum storage tanks; or

(f) a mobile storage tank used tc transport petroleum
or petroleum products from one location to another.”

Section 5. Section 75-11-309, MCA, is amended to read:

*75-11-309. Procedures for reimbursement of eligible
costs. (1) An owner or operator seeking reimbursement for
eligible costs and the department shall comply with the
following procedures:

(a) If an owner or cperator discovers or is provided

evidence that a release may have occurred from his the owner

or operator's petroleum storage tank, he the owner ot

operator shall immediately notify the department of the
release and conduct an initial response to the release in
accordance with state and federal laws and rules to protect
public health and safety and the environment.

{b) The owner or operater shall conduct a2 thorough
investigation of thé release, report the findings to the

department, and, as determined necessary by the department,
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prepare and submit‘ for approval by the department a
corrective action plan that conforms with state, tribal
(where applicable}, and federal corrective action
requirements.

{c} (i) The department shall review the corrective
action plan and forward a-copy to a local government office
and, where applicable, a tribal government office with
jurisdiction over a corrective action for the release. The
local or tribal government office shall inform the
department if it wants any modification of the proposed
plan.

(ii) Based on its own review and comments received from

. a local government, tribal government, or other source, the

department may approve the proposed corrective action plan,
make or request the owner or operator to modify the proposed
plan, or prepare its own plan for compliance by the owner or
operator. A plan finally approved by the department through
any process provided in this subsection (c) is the approved
corrective action plan.

(iii) After the department approves a corrective action
plan, a local government or tribal government may not impose
different corrective action requirements on the owner or
operator.

(d) The department shall notify the owner or operator

and the board of its approval of a corrective action plan.

_.14_
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{e) The owner or operator shall implement the approved
plan. The department may oversee the implementation of the
plan, require reports and monitoring from the owner or
operator, undertake inspections, and otherwise exercise its
authority concerning corrective action under Title 7%,
chapter 10, parts 4 and 7, and other applicable law and
rules.

(f) The owner or operator shall decument in the manner
required by the board all expenses incurred in preparing and
implementing the corrective action plan. The owner or
operator shall submit claims and substantiating documents to
the board in the form and manner required by the board. The
board shall forward each claim and appropriate documentation
to the department. The department shall notify the board of
any costs that the department considers not reimbursable
because of any failure to meet the requirements of
subsection (2). The department shall inform the owner or
operator of any notification given toc the board.

(g) The owner or operator shall document, in the manner
required by the board, any payments tc a third party for
bodily injury or property damage caused by a release. The
owner or operator shall submit claims and substantiating
documents to the board in the form and manner required by
the board.

{(h) In addition to the documentation in subsections

-15_
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(1)(f) and (1){(g)}, when the release ia claimed to have

originated from a double-walled tank system, the owner ar

operator shall document, in the manner required by the

board, the following:

{i) the date the release was discovered:

{ii} that the originating tank was part of a

double-walled tank system as defined in 75-11-302; and

(iii) that the double-walled tank system was properly

installed and made of materials ang constructed in

accordance with applicable department regulations.

{2) The board@ shall review each claim received under
subsections (1)(f) and (l){(g), make the determination
required by this subsection, inform the owner or operator of
its determination, and, as appropriate, reimburse the owner
or operator from the fund. Before approving a reimbursement,
the beoard shall affirmatively determine that:

(a} the expenses for which reimbursement is claimed:

(i} are eligible costs; and

(ii) were actually, necessarily, and reasonably incurred
for the preparation or implementation of a corrective action
plan approved by the department or for payments to a third
party for bodily injury or property damage; and

(b} the owner or operator:

(i) 1is eligible for reimbursement under 75-11-308; and

(ii) has complied with this section and any rules

~16-
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adopted pursuant to this section.
(3) 1If an owner oOr operator disagrees with a board

determination under subsection {2), he the owner or operator

may submit a written request for a hearing before the board.
The hearing must be held at a meeting of the board no later
than 120 days following receipt of the request or at a time
mutually agreed to by the board and the owner or operator.

(4) The board shall obligate money for reimbursement of
eligible costs of owners and operators in the order that the
costs are finally approved by the board.

(5) (a) The board may, at the request of an owner or
operator, guarantee in writing the reimbursement of eligible
costs that have been approved by the board but Eor which
money is not currently available from the fund for
reimbursement.

{b) The board mays at the request of an owner or
operator, guarantee in writing reimbursement of eligible
costs not yet approved by the board, including estimated
costs not yet incurred. A guarantee for payment under this
subsection {5)(b) does not affect the order in which money
in the fund is obligated under subsection (4).

(¢} when considering a request for a guarantee of
payment, the board may require pertinent information or
documentation from the owner or operatcer. The board may

grant or deny, in whole or in part, any request for a

_17-
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guarantee. "

Section 6. Section 75-11-319, MCA, is amended to read:

"75-11-319. Rulemaking authority -~ department and
department of Ctransportation. (1) The department may adopt
rules necessary to administer its responsibilities under

this part, including rules for the design, construction,

installation, and cperation of double-walled tank systems

and requirements for approval of corrective action plans.

{2) The department of transportation shall adopt rules

governing the c¢ollection of the petrcleum storage tank

cleanup fee. The rules may include, at a minimum, reporting
and recordkeeping reguirements, method and timing of
payment, and examination of records. The rules must be

generally consistent with procedures governing the
collection of the gascoline license tax provided for in Title

15, chapter 70."

NEW SECTICN. Section 7. Applicability. [This act ]

applies to releases discovered on or after October 1, 1993,

from double-walled underground storage tank systems

installed on or after October 1, 1993,

NEW SECTIOR, Section B. Effective date. (This act] is
effective on passage and approval.

-End-
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APPROVED BY COMM. QN
NATURAL RESOURCES

HOUSE BILL NO. 512

INTRODUCED BY GILBERT, HARPER

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING THE PETROLEUM
TANK RELEASE COMPENSATION BOARD TO REIMBURSE ELIGIBLE
EXPENSES FOR ACCIDENTAL PETROLEUM RELEASES FROM PROPERLY
INSTALLED DOUBLE-WALLED TANK SYSTEMS AT THE RATE OF 100
PERCENT; AMENDING SECTIONS 75-11-301, 75-11-302, 75-11-307,
75-11-308, AND 75-~11-309, AND-75-13%-33%7 MCA; AND PROVIDING

AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE."

WHEREAS, the 1993 Legislature found that underground
PETRQLEUM storage tanks and wunderground ASSOCIATED pipes
connected to underground PETROLEUM and-above-ground storage
tanks must be regulated in order to protect public health
and safety, the health of 1living organisms, and the
environment; and

WHEREAS, the Department of Health and Environmental
Sciences adopted rules in 1989 that included design and
construction requirements for undergroumd PETROLEUM storage
tanks and undergreund ASSOCIATED pipes; and

WHEREAS, double-walled construction of undergrounnd
PETRQLEUM storage tanks and underground ASSOCIATED pipes

should be encouraged because it provides superior prevention

of releases of regulated substances to the environment over
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the operational life of an-underground A PETROLEUM storage
tank system as well as superior containment of regulated
substances that are released from the interior vessel until

the substances can be detected and removed.

STATEMENT OF INTENT

A statement of intent is required for this bill to
provide gquidance to the department of health and
environmental Sciences concerning the adoption of rules to
govern double-walled wunderground PETROLEUM storage tank
systems as defined in 75-11-302(8}). Double-walled
congtruction is to be encouraged because it provides
superior prevention of releases of regulated substances to
the environment over the operational life of an-underground
A PETROLEUM storage tank system as well as superior
containment of regulated substances that are released from
the interior vessel until the substances can be detected and
removed. The department is directed to adopt rules that
specify the types of materials or combination of materials
that must be used to appropriately construct double-walled
tank systems and that specify necessary design,

construction, and installation techniques,
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 75-11-301, MCA, is amended to read:

~2- HB 512
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"75-11-391. PFindings and purposes. (1) The legislature
finds that the wuse of petroleum products stored in tanks
contributes significantly to the economic well-being and
gquality of life of Montana citizens.

(2) The legislature finds that leaks, spills, and other
releases of petroleum products Erom storage tanks endanger
public health and safety, ground water quality, and other
state resources.

{3) The legislature finds that current administrative
and financial resources of the public and private sectors
are inadequate to address problems caused by releases from
petroleum storage tanks and need to be supplemented by a
major program of release detection and corrective action,

{4) The legislature finds that proper funding for the
program is through a petroleum storage tank cleanup fee paid
by perscons who use and receive the benefits of petroleum
products., The 1legislature further finds that this general
use fee, provided for in 75-11-314, is intended solely to
support a program to pay for carrective acticn and damages
caused by releases from petroleum storage tanks. The general
use fee is collected from distributors for administrative
convenience and is not intended as a method for collecting
highway revenue pursuant to the provisions of Article VIII,
section 6, of the Montana constitution. The fee is intended

to implement the legislature's duty to provide Eor the
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adminigstration and enforcement of maintaining and improving
a clean and healthful environment for present and future
generaticns, as regquired by Article IX, section 1, of the
Montana constitution.

(5) The purposes of this part are to:

(a) protect public health and safety and the
environment by providing prompt detection and cleanup of
petroleum tank releases:

(b} provide adequate financial resocurces and effective
procedures through which tank owners and operators may
undertake and be reimbursed for corrective action and
payment to third parties for damages caused by releases from
petroleum storage tanks; and

{c) assist certain tank owners and operators in meeting
financial assurance requirements under state and federal law
governing releases from petroleum storage tanks; and

{d) provide tank owners with lincentives to improve

underground PETROLEUM storage tank facilities in order to

minimize the likelihood of accidental releases."

Section 2. section 75-11-302, MCA, is amended to read:

*75-11-302. Definitions. The following definitions
apply to this part:

(1) “Accidental release"” means a sudden or nonsudden
release, neither expected nor intended by the tank owner or

operator, of petroleum or petroleum products from a storage
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tank that results in a need for corrective action or

compensation for third party bodily injury or property

damage.

{2) “Board" means the petroleum tank release
compensation board established in 2-15-2108.

(3) "“Bodily injury" means physical injury, sickness, or

disease sustained by an individual, including death that
results from the physical injury, sickness, or disease at
any time,

{4) "Claim" means a written request prepared and
submitted by an owner or operator or an agent of the owner
or operator for reimbursement of expenses caused by an
accidental release from a petroleum storage tank.

(5) ‘“Corrective action® means investigation,
monitoring, c¢leanup, restoration, abatement, removal, and
other actions necessary t¢ respond to a release.

{6} "Department" means the department of health and
environmental sciences provided for in Title 2, chapter 15,
part 21.

{?7) “Distributor" means a 'distributor as defined in

15-70-201.

(8) "Double-walled tank system” means an-underground A

PETROLEUM storage tank and associated product piping that is

designed and constructed ef--cathodically -preotected--steei;

fiberginssy-—-—or--composite--materiais with RIGID inner and
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outer walls separated by an interstitial space and that is

capable of being monitored for leakage. THE DESIGN AND

CONSTRUCTION OF THESE TANK SYSTEMS MUST MEET STANDARDS OF

THE DEPARTMENT AND THE DEPARTMENT OF JUSTICE FIRE PREVENTION

AND INVESTICGATION BUREAU. THE MATERIAL USED IN CONSTRUCTION

MUST BE COMPATIBLE WITH THE LIQUID TO BE STORED IN THE

SYSTEM, AND THE SYSTEM MUST BE DESIGNED TO PREVENT THE

RELEASE OF ANY STORED LIQUID.

+8¥{9) "Eligible costs" means expenses reimbursable

under 75-11-307.

£97{10) "Fee" means the petroleum storage tank cleanup
fee provided for in 75-11-1314.

+383{11) "Fund" means the petroleum tank release cleanup
fund established in 75-11-313.

t¥3¥(12) "Gasoline" means gasoline as defined in
15-70-201. For the purposes of this chapter, gasoline does
not include JP-4 jet fuel sold to the federal defense Fuel
supply center.

t¥2¥(13) "Operator” means a persoen in control of or
having responsibility for the daily operation of a petroleum
storage tank.

t333(14) "Owner" means a person who holds title to,
controls, or possesses an interest in a petroleum storage
tank. The term does not include a person who holds an

interest in a tank solely for financial security, unless
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through foreclosure or other related actions the holder of a
security interest has taken possession of the tank,

tt43(15) "Person" means an individual, firm, trust,
estate, partnership, company, association, Jjoint stock
company, syndicate, consortium, commercial entity,
corporation, or agency of state or local government.

t35%{16) "Petroleum" or "petroleum products” means crude
0il or any fraction thereof of crude oil that is liquid at
standard conditions of temperature and pressure (50 degrees
F and 14.7 pounds per sgquare inch absolute) or motor fuel
blend, such as gasohol, and that is not augmented or
compounded by more than a de minimis amount of another
substance.

t263(17) “Petroleum storage tank" means a tank that
contains or contained petroleum or petroleum products and
that is:

(a) an underground storage tank as defined in
75-10-403;

{b) a storage tank that is situated in an underground
area such as a basement, c¢ellar, mine, drift, shaft, or
tunnel;

(¢) an above ground storage tank with a capacity less
than 30,000 gallons; or

(d) above ground or underground pipes associated with

tanks under subsections ti63tby (17)(b) and ti63ter (17)(c)-
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except that pipelines regulated under the following laws are
excluded:

(i) the Natural Gas Pipeline Safety Act of 1968 (49
U.5.C. 1671, et seq.}:

{ii) the Hazardous Liguid Pipeline Safety Act of 1979
({49 U.S.C. 2001, et seq.); and

(iii) state law comparable to the provisions of law
referred to in subgsections +¢:63¢dItiy 17)(d) (i and
tr6y¢d¥tesy (17)(d)(ii), if the facility is intrastate.

t273(18) "Property damage" means:

(a) physical injury to tangible property, including
loss of use of that property caused by the injury; or

(b) 1loss of use of tangible property that is not
physically injured.

t38¥(19) "Release” means any spilling, leaking,
emitting, discharging, escaping, leaching, or disposing of
petroleum or petroleum products from a petroleum storage
tank into ground water, surface water, surface soils, or

subsurface soils.”

Section 3. Section 75-11-307, MCA, is amended to read:

*75-11-307., Reimbursement for expenses caused by a
release. (1) Subject to the availability of money from the
fund under subsection (5), an owner or operator who |is
eligible under 75-11-308 and complies with 75-11-309 and any

rules adopted to implement those sections must be reimbursed
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by the board from the fund for the following eligible costs
caused by a release from a petroleum storage tank:

{a) vcorrective action costs; and

(b) compensation paid to third parties Ffor bodily
injury or property damage.

{2} An owner or operator may not be reimbursed from the
fund for the Eollcwing expenses:

{a) corrective action costs or the c¢osts of bodily
injury or property damage paid to third parties that are
determined by the board to be ineligible for reimbursement;

{b) costs for bodily injury and property damage, other
than corrective action costs, incurred by the owner or
operator;

(c) penalties or payments for damages incurred under
actions by the department, board, or federal, state, local,
or tribal agencies or other government entities involving
judicial or administrative enforcement activities and
related negotiations;

(d) attorney fees and 1legal costs of the owner,
operator, or a third party;

(e) costs for the repair or replacement of a tank or
piping or costs of other materials, equipment, or labor
related to the operation, repair, or replacement of a tank
or piping;

(f) expenses incurred before April 13, 1989, for owners
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or operators seeking reimbursement from the petroleum tank
release cleanup fund and expenses incurred before May 15,
19921, for owners or operators seeking reimbursement from the
petroleum tank release <¢leanup fund for a tank storing
heating o0il for consumptive use on the premises where it is
stored or a farm or residential tank with a capacity of
1,100 gallons or less that is used for storing motor fuel
for noncommercial purposes:;

(g) expenses exceeding the maximum reimbursements
provided for in subsection (4).

(3) An owner or operator may designate a person as his
an agent to receive the reimbursement, provided that the
owner or operator remains legally responsible for all costs
and liabilities incurred as a result of the release.

{4) Subject to the availability of funds under
subsection (5):

(a) for releases eligible for reimbursement from the

petroleum tank release cleanup fund that are discovered and

reported on or after April 13, 1989, from a tank storing

heating o0il for consumptive use on the premises where it is

stored or from a farm or residential tank with a capacity of

1,100 gallons or less that is used for storing motor fuel

for noncommercial purposes, the board shall reimburse an

owner Or operator for:

{I) 50% of the first $10,000 of eligible costs and 100%
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of subsequent eligible costs, up to a maximum total

reimbursement of $495,Q000:

(A) FOR SINGLE-WALLED TANK SYSTEM RELEASES; AND

(B) FOR DOUBLE-WALLED TANK SYSTEM RELEASES FOR WHICH

THE RELEASE DATE WAS PRIOR TQ OCTOBER 1, 1993; OR

(IY) 100% OF THE ELIGIBLE COSTS, UP TO A MAXIMUM TOTAL

REIMBURSEMENT OF §500,000, FOR PROPERLY DESIGNED AND

INSTALLED DOUBLE-WALLED TANK SYSTEM ACCIDENTAL RELEASES THAT

WERE DISCQVERED AND REPORTED ON OR AFTER OCTOBER 1, 1993;

and

tay(b) for all other releases eligible for
reimbursement from the petroleum tank release cleanup fund
that are discovered and reported on or after April 13, 1989,
the board shall reimburse an owner or operator for:

(I) 50% of the first $35,000 of eligible costs and 100%
of subseguent eligible costs, up to a maximum total
reimbursement of $982,500:

{p) for single-walled tank system releases; AND

(B) FOR DOUBLE-WALLED TANK SYSTEM RELEASES FOR WHICH

THE RELEASE DATE WAS PRIOR TO OCTOBER 1, 1993; COR

{I1) 100% OF THE ELIGIBLE COSTS, UP TO A MAXTMUM TOTAL

REIMBURSEMENT OF §1 MILLION, FOR PROPERLY DESIGNED AND

INSTALLED DOUBLE-WALLED TANK SYSTEM ACCIDENTAL RELEASES THAT

WERE DISCOVERED AND REPORTED ON OR AFTER OCTOBER 1, 1993 and

Si-million-for-properiy-instatied-doubie-waltied-tank--system
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releases;---except-—for—-a--tank--atoring-—heating-—oti--£for
consumptive-use-en-the-premises-where—-it-is-stored-or-a-farm
or-residentiat-tank-with-a-capacity-of-17166-gatiens-or-reas
that-is--used--fer-—-storing—--motor--fuei--for--noncommerciat

purpases aeceidentai--releasss-disesvered-and-reported-on-or

after--tthe-—-effective—-date-—-of--this--aectl-——frem--properiy

instaltied-deubie-waiied-tank-systems;——-which--reiease—-costs

must-be-reimbursed-at-108%-sf-eligibie-costar-and.

thy-~for-—-reiteases—-eligiblie--for-reimbutrsement—£from-the
petrotepm-tank-retease-cieanup-£fund-that-are-discovered--and
reported--an--or--after——Aprit--13;--1989;--the--boaréd-shaii
reimburse-an-cwner-or-operator-for-50%-of-the-£first--$36,608
of--gtigibite-costas-and-180%-cf-subsegquent-etigibie-costsy—up
to-a-maximum-total-reimbursement-of--54955,0007--for-—a-—-tank
storing--heating--oit--for--consumptive--use-sn-the-premises
where-itt-is-stored-or-a-farm--or--restdentiai--tank—-with--a
capacity--of--1iyi86-gations-or-iess-that-is-used-for-atoring
motor-fuei-for-nencommerciai-purpesass

{5) If the fund does not contain sufficient mconey to
pay approved claims for eligible costs, a reimbursement may
not be made and the fund and the board are not liable for
making any reimbursement for the costs at that time. When
the fund contains sufficient money, eligible costs must be
reimbursed subsequently in the order in which they were

approved by the board."
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Section 4. section 75-11-308, MCA, is amended to read:
"75-11-308. Eligibility. (1) An owner or operator |is

eligible for reimbursement for the applicable percentage as

provided in 75-11-307(4)(a) and (4)(b) of eligible costs

caused by a release from a petroleum storage tank only if:

(a} the release was discovered on or after April 13,
1989;

(b) the department is notified of the release in the
manner and within the time provided by law or rule;

(c) the department has been notified of the existence
of the tank in the manner required by department rule or has
waived the requirement for notification;

{d} the release was an accidental release; and

{e) with the exception of the release, the operation
and management of the tank complied with applicable state
and federal laws and rules when the release occurred and
remained in compliance following detection of the reliease.

{2) An owner or operator is not eligible for
reimbursement from the petroleum tank release c¢leanup fund
for expenses caused by releases from the following petroleum
storage tanks:

(a) a tank located at a refinery or a terminal of a
refiner;

{by a tank located at an oil and gas production

facility:
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{c) a tank that is or was previously under the
ownership or control of a railroad;

{d) a tank belonging to the federal government;

{e) a tank owned or operated by a person who has been
convicted of a substantial violation of state or federal law
or rule that relates to the installation, operation, or
management of petroleum storage tanks; or )

() a mobile storage tank used to transport petroleum
or petroleum products from one location to another.“

Section 5. section 75-11-309, MCA, is amended to read:

"79-11-309. Procedures for reimbursement of eligible
costs, (1) An owner or operator seeking reimbursement for
eligible costs and the department shall comply with the
following procedures:

(a) If an owner oOr operator discovers ©r 1s provided
evidence that a release may have coccurred from his the owner

or operator's petroleum storage tank, he the owner or

operator shall immediately notify the department of the
release and conduct an initial response to the release in
accordance with state and federal laws and rules to protect
public health and safety and the environment.

(b) The owner or operater shall conduct a thorough
investigation of the release, report the findings to the
department, and, as determined necessary by the department,

prepare and submit for approval by the department a
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corrective action plan that conforms with state, tribal
{where applicable}, and federal corrective action
requirements.

{¢c) {1} The department shall review the corrective
action plan and forward a copy to a local government office
and, where applicable, a tribal government office with
jurisdiction over a corrective action for the release. The
local or tribal government o©office shall inform the
department if i§ wants any modification of the proposed
plan.

(ii) Based on its own review and comments received from
a local government, tribal government, or other source, the
department may approve the proposed corrective action plan,
make or request the owner or operator to modify the proposed
plan, or prepare its own plan for compliance by the owner or
operator. A plan finally approved by the department through
any process provided in this subsection (c) is the approved
corrective action plan.

(iii) After the department approves a corrective action
plan, a local government or tribal government may not impose
different corrective action requirements on the owner or
operator.

(d) The department shall notify the owner or operator
and the board of its approval of a corrective action plan.

(e} The owner or operator shall implement the approved
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plan, The department may oversee the implementation of the
plan, regquire reports and monitoring from the owner or
operator, undertake inspections, and otherwise exercise its
authority concerning corrective action under Title 75,
chapter 10, parts 4 and 7, and other applicable law and
rules.

{f) The owner or operator shall document in the manner
required by the board all expenses incurred in preparing and
impiementing the corrective action plan. The owner or
operator shall submit claims and substantiating documents to
the boaréd in the form and manner required by the board. The
board shall forward each claim and appropriate documentation
to the department. The department shall notify the board of
any costs that the department considers not reimbursable
because of any failure to meet the requirements of
subsection {(2), The department shall inform the owner or
operator of any notification given to the board.

(g) The owner or operator shall document, in the manner
required by the board, any payments to a third party for
bodily injury or property damage caused by a release. The
owner or operator shall submit c¢laims and substantiating
documents to the board in the form and manner required by
the board.

(h) In addition to the documentation in subsections

(2)(£f) and (1){g), when the release 1is claimed to have
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originated from a double-walled tank system, the owner or

operator shall document, in the manner regquired by the

board, the following:

{i) the date the release was discovered;

(ii) that the originating tank was part of a

double-walled tank system as defined in 75-11-302; and

{iii) that the double-walled tank system was properly

installed and made of materials and constructed in

accordance with applicable department regulations.

(2) The board shall review each claim received under
subsections (1)(f) and (1)(g), make the determination
required by this subsection, inform the owner or operator of
its determination, and, as appropriate, reimburse the owner
or operator from the fund. Before approving a reimbursement,
the board shall affirmatively determine that:

{a) the expenses for which reimbursement is claimed:

(i) are eligible costs; and

{ii) were actually, necessarily, and reasonably incurred
for the preparation or implementaticn of a corrective action
plan approved by the department or for payments to a third
party for bodily injury or property damage; and

(b) the owner or operator:

(i) is eligible for reimbursement under 75-11-308; and

(ii) has complied with this section and any rules

adopted pursuant to this section.
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{3) If an owner or ocperator disagrees with a board

determination under subsection (2), he the owner or operator

may submit a written request for a hearing before the board.
The hearing must be held at a meeting of the board no 1later
than 120 days following receipt of the request or at a time
mutually agreed to by the board and the owner or cperator.

(4) The board shall cbligate money for reimbursement of
eligible costs of owners and operators in the order that the
costs are finally approved by the board.

{5} (a) The board may, at the request of an owner or
operator, guatrantee in writing the reimbursement of eligible
costs that have been approved by the board but for which
money is not currently available From the fund for
reimbursement.

(b) The board may, at the request o©f an owner or
operator, guarantee in writing reimbursement of eligible
costs not yet approved by the board, including estimated
costs not yet incurred. A guarantee for payment under this
subsection (5)(b) does not affect the order in which money
in the fund is obligated under subsection (4).

(c) When considering a request for a guarantee of
payment, the board may reguire pertinent information or
documentation from the owner or operator. The board may

grant or deny, in whole or 1in part, any request for a

guarantee."
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Section-6--Section-75—11~319;-MCA;-is-amended-to-reads—-
135.31-339-~-Ruiemaking--authoriey-—---- department—--—and
department--of--transportations-ti}-The-department-may-adopt
rules-necessary-to—~admintster—-its--responsibiitties--under

this—-part;--itnetuding eroles--for-the-desiagny-constructiony

instaliation;-and-cperation-of-—doubie-waiied-~tank-—-systems

and regquirementa-fer-appreval-ef-corrective-action-pianss

+23-—Fhe--department-of-transportation-shati-adept-rutes
governing-the—-cotitection—-of--the--petroteum--storage-—tank
cieanup--fees-Fhe-ruies-may-inciuvdes;-at-a-minimumy-reporting
and--recordkeeping--requirements;--method--and---timing---of
payment;——and--examination——of--recordas--The--~rutes-must-be
generaity---consistent-—-with---procedures---governing--—the
cotiection-of-the-gasoline-ticense-tax-provided-£for-in-Pitie
357—chapter-37g51t

NEW SECTION. Section 6. Applicability. [This act]
applies to releases discovered on or after October 1, 1993,

from PROPERLY DESIGNED AND INSTALLED double-walled

underground PETROLEUM storage tank systems instaiied--on--or

after-Sctober-y-1993.

NEW SECTION. Section 7. Effective date. [This act] is
effective on passage and approval.

-End-
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HOUSE BILL NO. 512

INTRODUCED BY GILBERT, HARPER

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING THE PETROLEUM
TANK RELEASE COMPENSATION BOARD TQ REIMBURSE ELIGIBLE
EXPENSES FOR ACCIDENTAL PETROLEUM RELEASES FROM PROPERLY
INSTALLED DOUBLE-WALLED TANK SYSTEMS AT THE RATE OF 100
PERCENT; AMENDING SECTIONS 75-11-301, 75-11-302, 75-11-307,
75-11-308, AND 75-11-309, ANDP-75-33-339r MCA; AND PROVIDING

AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE."

WHEREAS, the 1993 Legislature found that undergreound
PETROLEUM storage tanks and undergesund ASSOCIATED pipes
connected to underground PETROLEUM and-abeve-gtound storage
tanks must be regulated in order to protect public health
and safety, the health of 1living organisms, and the
environment; and

WHEREAS, the Department of Health and Environmental
Sciences adopted rules in 1989 that included design and
construction regquirements for uwadetgtround PETROLEUM storage
tanks and underground ASSOCIATED pipes; and

WHEREAS , double-walied congtruction of wundesrground
PETROLEUM storage tanks and underground ASSOCIATED pipes
should be encouraged because it provides superier prevention

of releases of regulated substances to the environment over
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the operational life of an-underground A PETROLEUM storage
tank system as well as superior containment of regulated
substances that are released from the interior vessel until

the substances can be detected and removed.

STATEMENT OF INTENT _

A statement of intent is required for this bill to
provide guidance to the department of health and
envirénmental sciences concerning the adoption of rules to
govern double-wallied undergreund PETROLEUM storage tank
systems as defined in 75-11-302(8). Pouble-walled
construction is to be encouraged because it provides
superior prevention of releases of regulated substances to
the environment over the operational life of an-underground
A PETROLEUM storage tank system as well as superior
containment of regulated substances that are released Erom
the interior vessel until the substances can be detected and

removed. The department is directed to adopt rules that

THERE ARE NO CHANGES IN THIS BILL
AND WILL NOT BE REPRINTED. PLEASE
REFER TO YELLOW COPY FOR COMPLETE TEXT.
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HOUSE BILL NO. 512
INTRODUCED BY GILBERT, HARPER

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING THE PETROLEUM
TANK RELEASE COMPENSATION FOARD TO REIMBURSE ELIGIBLE
EXPENSES FOR ACCIDENTAL PETROLEUM RELEASES FROM PROPERLY
INSTALLED DOUBLE-WALLED TANK SYSTEMS AT THE RATE OF 100
PERCENT; AMENDING SECTIONS 75-11-301, 75-11-302, 75-11-307,
75-11-308, AND 75-11-309, ANB-35-13-339, MCA; AND PROVIDING
AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE."

WHEREAS, the 199] Legislature found that underground
PETROLEUM storage tanks and wunderground ASSOCIATED pipes
connected to underground PETROLEUM and-above—greund storage
tanks must be regulated in order t¢ protect public health
and safety, the health of 1living organisms, and the
environment; and

WHEREAS, the Departsent of Health and Environmental
Sciences adopted rules in 1989 that included design and
construction requirements for underground PETROLEUM storage
tanks and underground ASSOCIATED pipes; and

WHEREAS, double-walled construction of uanderground
PETROLEUM storage tanks and undergreund ASSOCIATED pipes
should be encouraged because it provides superior prevention

of releases of regulated substances to the environment over
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the operational life of an-underground A PETROLEUM storage
tank system as well as superior containment of regulated
substances that are released from the interior vessel until

the substances can be detected and removed.

STATEMENT OF INTENT

A statement of intent is required for this bill to
provide guidance to the department of health and
environmental sciences concerning the adoption of rules to
govern double-walled underground PETROLEUM storage tank
systems as defined in 75-11-302(8). Double-walled
conatruction is to be encouraged because it provides
superior prevention of releases of regulated substances to
the environment over the operational life of an-underground
A PETROLEUM storage tank system as well as superior
containment of regulated substances that are released from
the interior vessel until the substances can be detected and
removed. The department is directed to adopt rules that
specify the types of materials or combination of materials
that must be used to appropriately construct double-walled
tank systems and that apecify necessary desgign,

conatruction, and installation technigues.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 75-11-301, MCA, is amended to read:

-2 HB 512
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®75-11-301. Pindinga and purposes. (1) The legislature
finds that the use of petroleum products stored in tanks
contributes significantly to the economic well-being and
quality of life of Montana citizens,

{2) The legislature finds that leaks, spills, and other
releases of petroleum products from storage tanks endanger
public health and safety, ground water gquality, and other
state resources,

{3) The 1legislature finds that current administrative
and financial resources of the public and private sectors
are inadequate to address problems caused by releases from
petroleum storage tanks and need to be aupplemented by a
major program of release detection and corrective actien.

(4) The legislature finds that proper funding for the
program is through a petroleum storage tank cleanup fee paid
by persons who use and receive the benefits of petroleum
products. The legislature further finds that this general
use fee, provided Eor in 75-11-314, is intended soclely to
support a program to pay for corrective action and damages
caused by releases from petroleum storage tanks. The general
use fee is collected from distributors for administrative
convenience and is not intended as a method for collecting
highway revenue pursuant tc the provisions of Article VIII,
section 6, of the Montana constitution., The fee is intended

tc implement the legislature's duty to provide for the

-3~ HB 512

10
11
12
11
14
15
i6
17
18

19

20
21
22
23
24
25

HB 0512/02

administration and enforcement of maintaining and improving
a clean and healthful environment for present and future
generations, as required by Article IX, section 1, of the
Montana constitution.

(5) The purposes of this part are to:

(a) protect public health and safety and the
environment by providing prompt detection and cleanup of
petroleum tank releasges;

{b) provide adequate financial resources and effective
procedures through which tank owners and operators may
undertake and be reimbursed for corrective action and
payment to third parties for damages caused by releases from
petroleum storage tanks; and

(c} assist certain tank owners and operators in meeting
financial assurance requirements under state and federal law
governing releases from petroleum storage tanks; and

(d) provide tank owners with incentives to improve

underground PETRCLEUM storage tank facilities in order to

minimize the likelihood of accidental releases.”

Section 2. Ssection 75-11-302, MCA, is amended to read:

"75-11-302. Definitions. The following definitions
apply to this part:

{1) "Accidental release® means a sudden or nonsudden
release, neither expected nor intended by the tank owner or

operator, oOf petroleum or petroleum products from a storage
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tank that results in a need for corrective action or
compensation for third party bodily injury or property
damage.,

(2) "“Boarg" means the petroleum tank release
compensat ion board established in 2-15-2108.

{3) "Bodily injury” means physical injury, sickness, or
disease sustained by an individual, including death that
results from the physical injury, sickness, or disease at
any time.

(4) *Claim" means a written request prepared and
submitted by an owner or operator or an agent of the owner
or operator for reimbursement of expenses caused by an
accidental release from a petroleum storage tank,

(5) "Corrective action" means investigation,
monitoring, cleanup, restoration, abatement, removal, and
other actions necessary to respand to a release.

{(6) “Department" means the department of health and
environmental sciences provided for in Title 2, chapter 15,
part 21.

(7) "Distributor” means a -distributor as defined in
15-70-201.

{8) "Double-walled tank system” means an-nnderground A

PETROLEUM storage tank and asscciated product piping that is

designed and constructed ef--cathodicaiiy--protected--steely

fibergimasy--or—-composite--materials with RIGID inner and
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outer walls separated by an interstitial space and that is

capable of being wmonitored for leakage. THE DESIGN AND

CONSTRUCTION OF THESE TANK SYSTEMS MUST MEET STANDARDS OF

THE DEPARTMENT AND THE DEPARTMENT OF JUSTICE FIRE PREVENTION

AND INVESTIGATION BUREAU, THE MATERIAL USED IN CONSTRUCTION

MUST BE COMPATIBLE WITH THE LIQUID TO BE STORED IN THE

SYSTEM, AND THE SYSTEM MUST BE DESIGNED TO PREVENT THE

RELEASE OF ANY STORED LIQUID.

t8¥(9) “Eligible costs"™ means expenses reimbursable
under 75-11-307.

t93(10) "Fee" means the petroleum storage tank cleanup
fee provided for in 75-11-314,

$30+(11) "Fund®” means the petroleum tank release cleanup
fund established in 75-11-313,

t334(12) "Gasoline” means gasoline as defined in
15-70-201. FPor the purposes of this chapter, gasoline does
not include JP-4 jet fuel sold to the federal defense fuel
supply center.

t¥23{13) "Operator™ means a person in control of or
having responsibility for the daily operation of a petroleum
storage tank.

€x3+({14) "Owner” means a person who holds title to,
controls, or possesses an interest in a petroleum storage
tank. The term does not include a person who holds an

interest in a tank solely for financial secutity, unless
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through foreclosure or other related actions the holder of a
security interest has taken possession of the tank.

+14%(15) "Person® means an individual, firm, trust,
estate, partnership, company, association, joint stock
company, syndicate, consortium, commercial entity,
corporation, or agency of state or local government,

t153(16) “Petroleum" or "petroleum products®” means crude
0il or any fraction thereof of crude oil that is liquid at
standard conditions of temperature and pressure {60 degrees
F and 14.7 pounds per square inch absolute) or motor Fuel
blend, such as gasohol, and that is not augmented or
compounded by more than a de minimis amount of another
substance.

t363(17) “Petroleum storage tank™ means a tank that
containa or contained petroleum or petroleum products and
that is:

{a) an underground storage tank as defined in
75-10-403;

(b) a storage tank that is situated in an underground
area such as a basement, cellar, mine, drift, shaft, or
tunnel;

{c}) an above ground storage tank with a capacity leas
than 10,000 gallons; or

(d) above ground or underground pipes asasociated with

tanks under subsections ¢36ytk} (17)(b) and t:6tey (17)(c),
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except that pipelines regulated under the following laws are
excluded:

(1) the Natural Gas Pipeline Safety Act of 1968 (49
U.85.C. 1671, et seq.):

(ii) the Hazardous Liquid Pipeline Safety Act of 1979
{49 U.S.C. 2001, et seg.); and

{iii) state law comparable to the provisions of law
referred to in subsections +t164%¢dyity 17){dj){i and
t63td3tisy (17)(d){ii), if the facility is intrastate.

+3?)(18) "Property damage" means:

{a) physical injury to tangible property, including
loss of use of that property caused by the injury: or

{b) 1loss of use of tangible property that is not
physically injured.

t383(19) "Release"” means any spilling, leaking,
emitting, discharging, escaping, leaching, or disposing of
petroleum or petroleum products from a petroleum storage
tank into ground water, surface water, surface soils, or

subsurface soils.”
Saction 3. Ssection 75-11-307, MCA, is amended to read:
*75-11-307. Reimburgement for expenses caused by a
release. (1) Subject to the availability of money from the
fund under subsection (5), an owner or operator who is
eligible under 75-11-308 and complies with 75-11-309 and any

rules adopted to implement those sections must be reimbursed
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by the board from the fund for the following eligible costs
caused by a release from a petroleum storage tank:

{a)} corrective action costs; and

{b) compensation paid to third parties for bodily
injury or property damage.

(2) An owner or operator may not be reimbursed from the
fund for the following expenses:

(a) corrective action costs or the costs of bodily
injury or property damage paid to third parties that are
determined by the board to be ineligible for reimbursement;

{b) coate for bodily injury and property damage, other
than corrective action costs, incurred by the owner or
operator;

{c} penalties or payments for damages incurred under
actions by the department, board, or federal, state, local,
or tribal agenciea or other government entities involving
judicial or administrative enforcement activities and
related negotiations;

(d) attorney fees and 1legal costs of the owner,
operator, or a third party:

(e) coats for the repair or replacement of a tank or
piping or costs of other materials, equipment, or labor
related to the operation, repair, or replacement of a tank
or piping:;

(f) expenses incurred before April 13, 1989, for owners
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or operators seeking reimburgement from the petroleum tank
release cleanup fund and expenses incurred before May 15,
1991, for owners or operators seeking reimbursement from the
petroleum tank release cleanup fund for a tank storing
heating o0il for conaumptive use on the premises where it is
stored or a farm or residential tank with a capacity of
1,100 gallons or less that is used for storing motor fuel
for noncommercial purposes;

(g) expenses exceeding the max imum reimbursements
provided for in subsection (4).

(3) An owner or operator may designate a person as his
an agent to receive the reimbursement, provided that the
owner or operator remains legally responsible for all costs
and liabilities incurred as a result of the release.

(4) Subject to the availability of funds under
subsection (5):

{a) for releases eligible for reimbursement from the

petroleum tank releagse cleanup fund that are discovered and

reported on or after April 13, 1989, from a tank storing

heating cil for consumptive use on the premises where it is

stored or from a farm or residential tank with a capacity of

1,100 gallons or less that is used for storing motor fuel

for noncommercial purposes, the board shall reimburse an

owner or operator for:

{I} 50% of the firast $10,000 of eligible costs and 100%
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of subsegquent eligible costs, up to a maximum total

reimbur sement of $495,000:

{A) FOR SINGLE-WALLED TANK SYSTEM RELEASES; AND

{B) FOR GOUBLE-WALLED TANK SYSTEM RELEASES FOR WHICH

THE RELEASE DATE WAS PRIOR TO OCTOBER 1, 1993; OR

(11) 1008 OF THE ELIGIBLE COSTS, UP TO A MAXTMUM TOTAL

REIMBURSEMENT OF $500,000, POR PROPERLY DESIGNED AND

INSTALLED DOUBLE-WALLED TANK SYSTEM ACCIDENTAL RELEASES THAT

WERE DISCOVERED AND REPORTED ON OR APTER OCTOBER 1, 1993;

and

ta}¥(b) Eor all other releages eligible for
reimbursement from the petroleum tank réleagse cleanup fund
that are discovered and reported on or after April 13, 1989,
the board shall reimburse an owner or operator for:

(1) 50% of the first $35,000 of eligible costs and 100%
of subseguent eligible coats, up to a maximum total
reimbursement of $982,500:

{A) For single-walled tank system releases; AND

{B) FOR DOUBLE-WALLED TANK SYSTEM RELEASES FOR WHICH

THE RELEASE DATE WAS PRIOR TO OCTOBER 1, 1993; OR

{I1) 100% OF THE ELIGIBLE COSTS, UP TO A MAXIMUM TOTAL

REIMBURSEMENT OF $1 MILLION, POR PROPERLY DESIGNED AND

INSTALLED DOUBLE-WALLED TANK SYSTEM ACCIDENTAL RELEASES THAT

WERE DISCOVERED AND REPORTED ON OR AFTER OCTOBER 1, 1993 and

9i-milliion—for-properiy-instaiied-double-waiied-tank--systea
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releasesy-—-except--for-—a--tank-—-storing--heating--oii--for

eonaunptive—use~on—the-pré-ises—where-it-is-atored~or~a—Earn
ar-restdential-cank-with-a-capacity-of-1,188-gaitons-or-iess
that-is--used--for--seoring--motor--fuei--for--noncommerciai

purposes aceidentali--releases-discavered-and-repoarted-sn-or

after—-—fthe--effective--date—-of--thin-—-acti--from--properiy

instalied-doubie-watted-cank-nystemay--which--release--costes

must-be-reinbursed-at-1804-of-eliqible-costs;-and.

fh1-—fot-~reieaaes——eiigibie-—fer—reimburaeuent-EroA*the
petroienn-tank-retease-cieanup-fund-that-are-discovered--and
reported--on--or--after—-Aprit--337--196897-—-the-~-board-shaii
reimburse-an-swner-or-operator-for-504-of-the-firat--51+6,000
of--eiigible-costas-and-1804-of-subsequent-etigibie-coatsry-up
to-a-maximum-total-reimbursement-of—-549570807--for——a-—-tank
storing-—-heating—-oti--for--consumptive--use-an-the-premines
where—it-is-stored-or-a-farm--or--residentiai--tank-—with--a
capactty--of--17if8-gattens-or-ieas-that-ts—used-for-atoring
motor-fuei-for-noncommercial-purposes:

{S) If the fund does not contain sufficient money to
pay approved claims for eligible costs, a reimbursement may
not be made and the Fund and the board are not liable for
making any reimbursement for the costs at that time. When
the fund contains sufficient money, eligible costs must be
reimbursed subsequently in the order in which they were

approved by the board."

~12-~ HB 512



- N ¥ B S VA

o w o ~

12
13
14
15
16
17
is
19
20
21
22
23
24

25

HB 0512/02

Section 4. Section 75-11-308, MCA, is amended to read:
*75-11-308. Eligibility. (1) An owner or operator is

eligible for reimbursement for the applicable percentage as

provided in 75-11-307(4)(a) and (4)(b) of eligible costs

caused by a release from a petroleum storage tank only if:

{a) the release was discovered on or after April 13,
1989;

(b) the department is notified of the release in the
manner and within the time provided by law or rule;

{c) the department has been notified of the existence
of the tank in the manner required by department rule or has
waived the requirement for notification;

(d) the release was an accidental release; and

{e) with the exception of the release, the operation
and management of the tank complied with applicable state
and Federal laws and rules when the release occurred and
remained in compliance following detection of the release.

{(2) An owner or operator is not eligible for
reimbursement from the petroleum tank release cleanup fund
for expenses caused by releases from the following petroleum
storage tanks:

{a) a tank located at a refinery or a terminal of a
refiner;

{b) a tank located at an oil and gas production

facility;
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{c} a tank that is or was previously under the
ownership or control of a railroad;

(d) a tank belonging to the federal government;

(e} a tank owned or operated by a person who has been
convicted of a substantial vioclation of state or federal law
or rule that relates to the installation, operation, or
management of petroleum storage tanks; or

(f) a mobile storage tank used to transport petroleum
or petroleum products from one location toc another.”™

Section 5. Ssection 75-11-309, MCA, is amended to read:

"75-11-309. Procedures for reimbursement of eligible
costs. (1) An owner or operator seeking reimbursement for
eligible costs and the department shall comply with the
following procedures:

(a) If an owner or operator discovers or is provided
evidence that a release may have occurred from his the owner

or operator's petroleum storage tank, he the owner or

operator shall immediately notify the department of the
release and conduct an initial response to the release in
accordance with state and federal laws and rules to protect
public health and safety and the environment.

{b) The owner or operator shall conduct a thorough
investigation of the release, report the findings to the
department, and, as determined necessary by the department,

prepare and submit for approval by the department a
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corrective action plan that conforms with state, tribal
(where applicable), and fedearal corrective action
requirements.

(¢) (i) The department shall review the corrective
action pian and forward a copy to a local govermnment office
and, where applicable, a tribal government office with
jurisdiction over a corrective action for the release. The
local or tribal government office shall inform the
departaent if ig wants any modification of the proposed
plan.

{ii) Based on its own review and comments received from
a local government, tribal government, or other source, the
department wmay approve the proposed corrective action plan,
make or request the owner or operator to modify the proposed
plan, or prepare its own plan for compliance by the owner or
operator. A plan finally approved by the department through
any process provided in this subsection (c) is the approved
corrective action plan,

(1ii) After the department approves a corrective action
plan, a local government or tribal government may not impose
different corrective action requirements on the owner or
operator,

{d) The department shall notify the owner or operator
and the board of its approval of a corrective action plan.

{e) The owner or operator shall implement the approved
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plan. The department may oversee the implementation of the
plan, require reports and monitoring from the owner or
operator, undertake inspections, and ctherwise exercise its
authority concerning corrective action under Title 75,
chapter 10, parts 4 and 7, and other applicable law and
rules.

{f) The owner or operator shall document in the manner
required by the board all expenses incurred in preparing and
implementing the corrective action plan. The owner or
operator shall submit claims and substantiating documents to
the board in the form and manner required by the board. The
board shall forward each claim and appropriate documentation
to the department. The department shall notify the board of
any costs that the department considers not reimbursable
because aof any failure to meet the requirements of
subsection (2). The department shall inform the owner or
operator of any notification given to the bhoard.

{(g) The owner or operator shall document, in the manner
required by the board, any payments to a third party for
bodily injury or property damage caused by a release. The
owner or operator shall submit claims and substantiating
documents to the board in the form and manner required by
the board.

{hy In addition to the documentation in subsections

{1){f) and (1j)(a}), when the release is claimed to have
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originated from a double-walled tank system, the owner or

operator sBhall document, in the manner required by the

board, the following:

(i} the date the release was discovered;

{ii) that the originating tank was part of a

double-walled tank system as defined in 75-11-302; and

{iii) that the double—walled tank system was properly

installed and made of materials and constructed in

accordance with applicable department requlations.

{2) The board shall review each claim received under
subsections (1}(f) and (l)(g}, make the determination
required by thia subsection, inform the owner or operator of
its determination, and, as appropriate, reimburse the owner
or operator from the fund. Before approving a reimbursement,
the board shall affirmatively determine that:

{a) the expenses for which reimbursement is claimed:

(i) are eligible costs; and

{(ii) were actually, necessarily, and reasonably incurred
for the preparation or implementation of a corrective action
plan approved by the department or for payments to a third
party for bodily injury or property damage; and

(b) the owner or operator:

{i) is eligible for reimbursement under 75-11-308; and

{ii)} has complied with this section and any rules

adopted pursuant to this section,
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(3) If an owner or operator disagrees with a board

determination under subsection (2), he the owner or operator

may submit a written request for a hearing before the board.
The hearing must be held at a meeting of the board no later
than 120 days following receipt of the request or at a time
mutually agreed to by the board and the owner or operator.

(4) The hoard shall obligate money for reimbursement of
eligible costs of owners and operators in the order that the
costs are Einaliy approved by the board.

{5) (a) The board may, at the request of an owner or

.operator, guarantee in writing the reimbursement of eligible

costs that have been approved by the board but for which
money is not currently available from the fund for
reimbursement.

{b) The board may, at the request of an owner or
operator, guarantee in writing reimbursement of eligible
costs not yet appreved by the board, including estimated
costs not yet incurred. A guarantee for payment under this
subsection (5)(b) does not affect the order in which money
in the fund is obligated under subsection (4}.

{c) when considering a request for a guarantee of
payment, the board may require pertinent information or
documentation from the owner or operator. The board may
grant or deny, in whole or in part, any request for a

guarantee,”
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Section6-—Section-75-11-319;-MEA7-is-amended- to-read:—-
%35-%3~319---Ruitemaking--authority--——— department——-and
department--sf-—transportationr—{1)-The-department-may-adopt
ruies-necessary-to-—-administer--its--responsibitities—-under

this--partry—-incinding rultes—-for-the-desigqnr-construetiony

tnstatianciony;-and-operation-of——doubie-walied--tank-—-aystems

and requirementsa-for-approvai-of-corrective-action-pianas

t2}-—Fhe-—department-of-transportation-shati-adept-ruies
goeverning-the——coliection——of--the--petroieun—-storage——tank
eteangp--fee--Fhe-rutes-may-ineiunder-at-a-minimum;-reporting
and--recordkeeping--requirementsy--method--and---timing——-of
payment7--and-—examination-—-of--records:--Fhe--rutes-must-be
generaliy---consistent-—-with---procedures--—-governing--—-the
coliection-of-the-gasoiine-iticense-tax—provided-for-in-Pitie
1Sy-chapter-70<4

NEW SECTION. Section 6. Applicability. [This act|
applies to releases discovered on or after October 1, 1993,

from PROPERLY DESIGNED AND INSTALLED double-walled

onderground PETROLEUM storage tank systems instaliled--on--or
nfter-Oetober-1y-1993.

NEW SECTION. Section 7. Effective date. [This act] is
effective on passage and approval.

-End-
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