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LC 1537/01

INTRODUCED BY
BY REQUEST OF THE HOUSE COMMITTEE ON

BUSINESS AND ECONOMIC DEVELOPMENT

A BILL FOR AN ACT ENTITLED: "AN ACT ALLOWING A PERSON TO
GIVE BINDING INSTRUCTIONS THAT THE PERSON'S REMAINS BE
CREMATED OR DISPOSED OF BY OTHER LAWFUL MEANS; AND AMENDING

SECTIONS 37-19-101 AND 37-19-311, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Instructions for disposition
of person's remains. A person may provide written
instructions as part o©of a prearranged funeral plan for
disposition of the person's remains through cremation or
other lawful means., The person shall execute the instrument
containing the instructions with proof of acknowledgment as
provided in 1-5-101.

NEW SECTION. Section 2. Person's directions teo be
followed ~- exception. Unless a compelling public interest
makes it impossible to comply with a person's directions as
provided in ([section 1], the remains of a person must be
disposed of as instructed in an instrument prepared as

provided in [section 1].

Section 3. Section 37-19-311, MCA, is amended to read:
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®=37-19-311. Refusal, suspension, or revocation of
mortician's or funeral director's license -- fine -
exception. (1) The board may refuse to grant, may suspend,
or may revoke a mortician's or funeral director's license
for any of the following reasons:

(é) if the applicant or licensee obtained the license
by fraud or misrepresentation, either in the application for
the license or in passing the examination;

(b) if the applicant or 1licensee has violated any
section of this chapter or any rule of the state, district,
or local board of health governing the disposition of dead
human bodies or any rule of the board requlating the
professions of mortuary science or funeral directing or the
operation of a mortuary;

{c) if the 1licensee has participated in any scheme in
the nature of a burial association or burial certificate
plan:

{i) which does not properly protect the rights of the
public;

{ii) where there is any element of fraud; or

(iii) except as provided in [section 1], where there is

contained any agreement or provision that deprives heirs,
next of kin, or any other authorized person freedom of
choice as to the services or merchandise used in connection

with a funeral or the freedom ¢f choice as to which funeral
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directors or morticians sheli-be are employed; or

(dy if the applicant or licensee violates rules adopted
by the board which define unprofessional conduct on the part
of applicants and licensees.

(2) The board may impose an administrative fine of not
more than $1,000 per incident Eor any viclation that caould
result in the suspension or revocation of a mortician's or
funeral director's 1license. Any fine collected must be
deposited in the state general fund.”

Section 4. Section 37-19-101, MCA, is amended to read:

"37-19-101. Definitions. Unless the <context requires
otherwise, in this chapter, the following definitions apply:

1 "Authorizing agent" means a person legally entitled
{ g ag

to order the cremation of human remains. An authorizing

agent is, in order of preference:

{(a) a person who directs, under the provisions of

[section 1], that that person's remains be cremated;
{b) a spouse;

(¢) a majority of adult children;

(d) a parent;

() a close relative of the deceased; or

{£) in the absence of a person or persons listed in

subsections (l)(aj through {(l)(e}, a personal

representative, a public administrator, the deceased through

a prior authorization, or others as designated by board
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rule.

t¥¥(2) “Board" means the board of morticians provided
for in 2-15-1853.

t2¥(3) "Department" means the department of commerce
provided for in Title 2, chapter 15, part 18.

+3¥(4) "Embalming" means the preservation and
disinfection of the dead human body by application of
chemicals, externally, internally, or both.

¢4}(5) “Funeral directing" includes:

(a) supervising funerals, including the mak ing of
preneed or at-need contractual arrangements for funerals;

(b) preparing dead bodies for burial, other than by
embalming;

{c) maintaining a mortuary for the preparation,
disposition, or care of dead human bodies; and

(d) the-hoiding-eut representing to the public that one

is a funeral director es-undertaker.

t53(6) A--Umoreiectan®--4s "Mortician" means a person

licensed under this chapter to practice mortuary science.

t6¥(7) A-Smertuaryl-és "Mortuary" means a place of

business used for the care and preparation for burial or
transportation of dead human bodies or a place where a

person represents himseif-as that the person is engaged in

the profession of mortuary science or funeral directing.

t73({B) "Mortuary science* is means the profession or

_4_
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practice of funeral directing and embalming."

NEW SECTION. Section 5. coordination instruction. (1)
If Senate Bill No. 45 is not passed and approved, then
[section 4] is wvoid.

{2) If Senate Bill No. 45 is passed and approved, then
Senate Bill No. 45 is amended by striking in 37-19-101{(1l){e)

the phrase "the deceased through a preneed authorization,”.

NEW SECTION. $Section 6. codification instruction.
[Sections 1 and 2] are intended to be codified as an
integral part of Title 72, chapter 37, part 1, and the
provisions of Title 72, chapter 37, part 1, apply to
[sections 1 and 2].

-End-
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APPROVED BY COMM. ON BUSINESS
AND ECONOMIC DEVELOP MENT

HOUSE BILL NO. 509
INTRODUCED BY PAVLOVICH, BARNETT, SIMON, BENEDICT
BY REQUEST OF THE HOUSE COMMITTEE ON

BUSINESS AND ECONOMIC DEVELOPMENT

A BILL FOR AN ACT ENTITLED: “AN ACT ALLOWING A PERSON TO
GIVE BINDING INSTRUCTIONS THAT TEE PERSON'S REMAINS BE
ERBEMATEB-8R DISPOSED OF BY OFHER ANY LAWFUL MEANS; AND
AMENDING SECTIONS 37-19-101 AND 37-19-311, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Instructions for disposition
of person's remains. (1) A person may provide written
instructions as part of a prearranged funeral plan for
disposition of the person's remains through-cremstion-or
other BY ANY lawful means. The person shall execute the
instrument containing the instructions with proof of
acknowledgment as provided in 1-5-101,

{2} AS USED IN THIS SECTION, "PREARRANGED FUNERAL PLAN"

MEANS A PLAN:

{A) FOR THE FINAL DISPOSITION OF A PERSON'S REMAINS;

AND

{B) THAT HAS BEEN FURDED IN ADVANCE OF THE DEATH OF THE

PERSCN LEAVING INSTRUCTIONS FOR THE DISPOSITION OF THAT

)

PERSONS'S REMAINS.
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NEW SECTION. Section 2. Person's directions to be
followed -- exception. Unless a compelling public interest
makes it impossible to comply with a person's directions as
provided in {section 1], the remains of a person must be
disposed of as instructed in an instrument prepared as

provided in [section 1].

Section 3. Section 37-19-311, MCA, is amended to read:

#37-19-311. Refusal, suspensgion, or revocation of
mortician's or FEuneral director's license -—- fine -—-
exception. (1) The board may refuse to grant, may suspend,
or may revoke a mortician's or funeral director's license
for any of the following reasons:

{a) if the applicant or licensee obtained the license
by fraud or misrepresentation, either in the application for
the license or in passing the examination:

{b) if the applicant or 1licensee has violated any
section of this chapter or any rule of the state, district,
or local board of health governing the disposition of dead
human bodies or any rule of the beoard regulating the
profeasions of mortuary sclencé or funeral directing or the
operation of a mortuary;

{c} if the licensee has participated in any scheme in
the nature of a burial association or burial certificate
plan:

(i) which does not properly protect the rights of the

-2- HB 509

SECOND READING



& W N

[- TN - T R - ]

10

12
13
14
15
ié
17
1
19
20
21
22
23
24

25

HE 050%/02

public;
(ii) where there is any element of fraud; or

(iii) except as provided in [section 1], where there is

contained any agreement or provision that deprives heirs,
next of kin, or any other authorized person freedom of
choice as to the services or merchandise used in connection
with a funeral or the freedom of choice as to which funeral
directors or morticians shaii-be are employed; or

(d) if the applicant or licensee violates rules adopted
by the board which define unprofessional conduct on the part
of applicants and licensees.

(2) The board may impose an administrative fine of not
more than 51,000 per incident for any vielation that could
result in the suspension or revocation of a mortician's or
funeral director*s license. Any fine collected must be

deposited in the state general fund."
Section 4. section 37-19-101, MCA, is amended to read:
*37-19-101. Definitions. Unless the context requires
ctherwise, in this chapter, the following definitions apply:

(1) *Authorizing agent”™ means a person legally entitled

to order the cremation DISPOSITION of human remains. An

authorizing agent is, in order of preference:

{a) a person who directs, under the provisions of

[section 1], THE DISPOSITION OF that that person’'s remains

be-cremated;
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b a spouse;

(c) a majority of adult children;

d a parent;

(e) a close relative of the deceased; or

(f) in the absence of a person or persons listed in

subsections {1} (a) through (1) (e}, a personal

representative, a public administrator, the deceased through

a prior authorization, or others as designated by board

rule.

+34(2) "Board" means the board of morticians provided
for in 2-15-1853,

+24(3) “"Department® means the department of commerce
provided for in Title 2, chapter 15, part 18.

+3%(4) “"Ewmbalming®™ means the preservation angd
disinfection of the dead human body by application of
chemicals, externally, internally, or both.

t4¥{(5)} “Funeral directing” includes:

(a) supervising funerals, including the making of
preneed or at-need contractual arrangements for funerals:

{b) preparing dead bodies for burial, other than by
embalming;

{c} maintaining a mortuary for the preparation,
disposition, or care of dead human bodies; and

{d) +¢the-hotding-out representing to the public that one

is a funeral director or-undertaker.

-4- HB 509
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t53{6) A-"mertiecian®--is “"Mortician™ means a person

licenaed under this chapter to practice mortuary science,

¢63(7) A--"mortunary®--ia "Mortuary" means a place of

business used for the care and preparation for burial or
transportation of dead human bodies or a place where a

person represgsents himself-as that the person is engaged in

the profession of mortuary science or funeral directing.
t#¥(8) “"Mortuary science" ia means the profession or
practice of funeral directing and embalming."

NEW SECTION. Section 5. coordination instruction. (1)
If Senate Bill No. 45 1is not passed and approved, then
[section 4] is void.

(2) If Senate Bill No. 45 is passed and approved, then
Senate Bill No. 45 is amended by striking in 37-19-101(1)(e)
the phrase "the deceased through a preneed authorization,™.

NEW SECTION., Section 6. codification instruction.
{Sections 1 and 2] are intended to be codified as an
integral part of Title 72, chapter 37, part 1, and the
provisions of Title 72, chapter 37, part 1, apply to
[sections 1 and 2].

-End-
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HOUSE BILL NO, 509
INTRODUCED BY PAVLOVICH, BARNETT, SIMON, BENEDICT
BY REQUEST OF THE BOUSE COMMITTEE ON
BUSINBESS AND ECONOMIC DEVELOPMENT

A BILL FOR AN ACT ENTITLED: “AN ACT ALLOWING A PERSON TO
GIVE BINDING INSTRUCTIONS THAT THE PERSON'S REMAINS BE
EREMATED-OR DISPOSED OF BY OTHER ANY LAWFUL MEANS; AND
AMENDING SECTIONS 37-19-101 AND 37-19-311, MCA."

BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Inpstructions for disposition
of person’s remains. (1) A person may provide written
instructions as part o¢of a prearranged funeral plan for
disposition of tha person's remains through-cremation-or
other BY ANY lawful means. The person shall execute the
instrument containing the ingtructions with proof of
acknowledgment as provided in 1-5-101.

{2) AS USED IN THIS SECTION, “PREARRANGED FUNERAL PLAN"
MEANS A PLAN: ‘

(A) FOR THE FINAL DISPOSITION OF A PERSON'S REMAINS;

AND

{B) THAT HAS BEEN FUNDED IN ADVANCE OF THE DEATH OF THE

PERSON LEAVING INSTRUCTIONS FOR THE DISPOSITION OF THAT

) -

PERSONS'S REMAINS.
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NEW SECTION. Section 2. Person's directions to be
followed -~ exception. Unless a compelling public interest
makes it imposasible to comply with a person's directions as
provided in [section 1], the remains of a person must be
disposed of as instructed in an instrument prepared as

provided in ([section 11].

Section 3. Section 37-19-311, MCA, is amended to read:

®37-19-311. Refusal, suspension, or revocation of
mortician’s or funeral director‘'s license -- fine --
exception. (1) The board may refuse to grant, may suspend,
or may revoke a mortician's or funeral director's license
for any of the following reasona:

(a) if the applicant or licensee obtained the license
by fraud or misrepresentation, either in the application for
the license or in passing the examination;

(b) if the applicant or 1licensee has viglated any
section of this chapter or any rule of the state, district,
or local board of health governing the disposition of dead
human bodies or any rule of the board regulating the
profeasions of mortuary science or funeral directing or the
operation of a mortuary;

{c) if the licensé@ has participated in any scheme in
the nature of a burial asscciation or burial certificate
plan:

(i) which does not properly protect the rights of the

-2~ HB 509
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public;
(ii} where there is any element of fraud; or

(iiif except as provided in [section 1}, where there 1is

contained any agreement or provigion that deprives heirs,
next of kin, or any other authorized person freedom of
choice as to the services or merchandise used in connection
with a funeral or the freedom of choice as to which funeral
directors or marticians shaii-be are employed; or

{d} if the applicant or licensee violates rules adopted
by the board which define unprofessional conduct on the part
of applicants and licensees.

{2) The board may impose an administrative fine of not
more than $1,000 per incident for any viclation that could
result in the suspension or revocation of a mortician's or
funeral director's license. Any fine collected must be
deponited in the state general fund.”

Section 4. Section 37-19-101, MCA, is amended to read:

®37-19-101. Definitions., Unless the context requires
otherwise, in this chapter, the following definitions apply:

{1) "Authorizing agent" meana a person legally entitled
to order the cremation DISPOSITION of human_ remains. An

authorizing agent is, in order of prefarence:

{a) a person who directs, under the provisions of

[section 1), THE DISPOSITION OF that that Egglonfs remaing

be-cremated;

-3- HB 509
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{(b) a spouse;
{c] a majority of adult children;

d a rent;

{e} a close relative of the deceased; or

(£} in the absence of a person or persons listed in

subgections {1){m) through (1)(e), .a parsonal

tepresentative, a public adminigtrator, the deceased through

a prior authorization, or others as designated by board

rule,

t33(2) *"Board® means the board of morticianas provided
for in 2-15-1853.

t+23{3] “Department”™ means the department of commerce
provided for in Title 2, chapter 15, part 18.

+33(4) “"Embalming”™ means the preservﬁticn and
disinfection of the dead human body by application of
chemicals, externally., internaliy. or both.

t43(5) “Funeral directing®™ includes: .

{a) wsupervising funerals, including the making of
praneed or at-need contractual arrangements for funerals;

{b) preparing dead bodies for burial, other than by
embalming;

{c) maintaining a -o:tdary for the preparation,
disposition, or care of dead human bodies; and

{(d) ¢the-holding-out representing to the public that one

is a funeral director or-undertaker.

-4 HB S09
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+53(6) A-Smortician®--is “"Mortician® means a person
licensed under this ehapte:'to practice wmortuary science.

t6%(7) A--Cmoreuaryi--is ‘“Mortuary" means a place of

business used foar the care and preparation for burial or
transportation of dead human bodies or a place where a

person represents himseif-as that the person is engaged in

the profession of mortuary science or funeral directing.

173({8) “"Mortuary science® és means the profession or
practice of funeral directing and embalming.*

NEW SECTION. Section 5. cCoordination instructiom. (1)
If Senate Bill No. 45 is not passed and approved, then
[section 4] is vold.

(2) 1f Senate Bill No. 45 ie passed and approved, then
Senate Bill No., 45 is amended by striking in 37-19-101(1)(e)
the phrase "the deceased through a preneed authorization,™.

REW SECTION. Section 6. codification instruction.
[Sections 1 and 2] are intended to be codified as an
integral part of Title 7%, chapter 37, part 1, and the
provisions of Title 72, chapter 37, part 1, apply to
[sections 1 and 2}.

-End-
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