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STATEMENT OF INTENT 

This bill needs a statement of intent because it 

authorizes the commissioner of insurance to adopt rules 

pertaining to the Small Employer Health Insurance 

Availability Act. The commissioner may adopt rules providing 

for a transition period to allow small employer carriers to 

comply with certain provisions of the Act. The commissioner 

may approve the establishment of additional classes of 

businesses, but only if the commissioner determines that the 

additional classes would enhance the efficiency and fairness 

of the small employer health insurance market. The 

commissioner is required under the Act to adopt rules to 

implement and administer the Act. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Short title. [Sections 1 

through 14] may be cited as the "Small Employer Health 

Insurance Availability ActN. 
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NEW SECTICJN. Section 2. Purpose. (1) (Sections l 

through 14) must be interpreted and construed to effectuate 

the following express legislative purposes: 

(a) to promote the availability of health insurance 

coverage to small employers regardless of health status or 

claims experience; 

tb) to prevent abusive rating practices; 

(C) to require disclosure of rating practices 

purchasers; 

to 

(d) to establish rules regarding renewability of 

coverage; 

(e) to establish liaitations on the use of preexisting 

condition exclusions; 

( f) to provide for the development of basic and 

standard health benefit plans to be offered to all small 

employers; 

(g) to provide for the establishment of a reinsurance 

program; and 

(h) to improve the overall fairness and efficiency of 

the small employer health insurance market. 

(2) [Sections 1 through 14] are not intended to provide 

a comprehensive solution to the problem of affordability of 

health care or health insurance. 

NEW SECTION. Section 3. Definitions. As used in 

[sections l through 14], the following definitions apply: 

-2- INTR};'Pu~\ILL 
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(1) "Actuarial certification• means a written statement 

by a member of the American academy of actuaries or other 

individual acceptable to the commissioner that a small 

employer carrier is in compliance with the provisions of 

(section 6), based upon the person's examination, including 

a review of the appropriate records and of the actuarial 

assumptions and methods used by the small employer carrier 

in establishing premium rates for applicable health benefit 

plans. 

(2) "Affiliate" or •affiliated" means any entity or 

person who directly or indirectly, through one or more 

intermediaries, controls, is controlled by, or is under 

common control with a specified entity or person. 

(3) "Base premium rate" means, for each class of 

business as to a rating period, the lowest premium rate 

charged or that could have been charged under the rating 

system for that class of business by the small employer 

carrier to small employers with similar case characteristics 

for health benefit plans with the same or similar coverage. 

(4) "Basic health benefit plan• means a lower cost 

health benefit plan developed pursuant to (section 10). 

(5) "Board" means the board of directors of the program 

established pursuant to (section 9). 

(6) •carrier• means any person who provides any health 

benefit plan in this state subject to state insurance 
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regulation and includes but is not limited to an insurance 

company, a fraternal benefit society, a health service 

corporation, a health maintenance organization, and, to the 

extent permitted by the Employee Retirement Income Security 

Act of 1974, a multiple-employer welfare arrangement. For 

purposes of [sections 1 through 14), companies that are 

affiliated compimies or that are eligible to file a 

consolidated tax return must be treated as one carrier, 

except that the following may be considered as separate 

carriers: 

(a) any insurance company or health service corporation 

that is an affiliate of a health maintenance organization 

located in this state; 

(b) any health maintenance organization located in this 

state that is an affiliate of an insurance company or health 

service corporation; or 

(c) any health maintenance organization that operates 

only one health maintenance organization in an established 

geographic service area of this state. 

(7) •case characteristics" means demographic or other 

objective characteristics of a small employer that are 

considered by the small employer carrier in the 

deteraination of premium rates for the small employer, 

provided that claims experience, health status, and duration 

of coverage are not case characteristics for purposes of 
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[sections l through 14). 

(8) NClass of business• means all or a separate 

grouping of small employers established pursuant to [section 

5). 

(9) "Committee• means the health benefit plan committee 

created pursuant to (section 10]. 

(10) "Dependent• means: 

(a) a spouse or an unmarried child under 19 years of 

age; 

(b) an unaarried child, under 23 years of age, who is a 

full-time student and who is financially dependent on the 

insured; 

(c) a child of any age who is disabled and dependent 

upon the parent as provided in 33-22-506 and 33-30-10031 or 

(d) any other individual defined to be a dependent in 

the health benefit plan covering the employee. 

(11) "Eligible employee• means an employee who works on 

a full-time basis and who has a normal workweek of 30 hours 

or more. The term includes a sole proprietor, a partner of a 

partnership, and an independent contractor, if the sole 

proprietor, partner, or independent contractor is included 

as an employee under a health benefit plan of a small 

employer. The term does not include an employee who works on 

a part-time, temporary, or substitute basis~ 

(12) "Established geographic service area" means a 
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geographic area, as approved by the commissioner and based 

on the carrier's certificate of authority to transact 

insurance in this state, within which the carrier is 

authorized to provide coverage. 

(13) "Health benefit plan• means any hospital or medical 

policy or certificate issued by an insurance company, a 

fraternal benefit society, a health service corporation or 

under a health maintenance organization subscriber contract. 

Health benefit plan does not include: 

(a) accident-only, credit, dental, vision, medicare 

supplement, long-term care, or disability income insurance1 

(bl coverage issued as a supplement to liability 

insurance, workers• coapensation insurance, or similar 

insurance; or 

(c) automobile medical payment insurance. 

(14) •1nde~ rate" means, for each class of business for 

a rating period for small employers with similar case 

characteristics, the average of the applicable base premium 

rate and the corresponding highest premium rate. 

(15) •Late enrollee• means an eligible employee o~ 

dependent who requests enrollment in a health benefit plan 

of a small employer following the initial enrollment period 

during which the individual was entitled to enroll under the 

terms of the health benefit plan, provided that the initial 

enrollment period was a period of at least 30 days. However, 
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an eligible employee or dependent may not be considered a 

late enrollee if: 

(a) the 

conditions: 

individual meets each of the following 

(i} the individual was covered under qualifying 

previous coverage at the time of the initial enrollment; 

(ii) the individual lost coverage under qualifying 

previous coverage as a result of termination of employment 

or eligibility, the involuntary termination of the 

qualifying previous coverage, the death of a spouse, or 

divorCei and 

(iii) the individual requests enrollment within 30 days 

after termination of the qualifying previous coverage: 

(b) the individual is employed by an employer that 

offers multiple health benefit plans and the individual 

elects a different plan during an open enrollment period; or 

(c) a court has ordered that coverage be provided for a 

spouse, minor, or dependent child under a covered employee's 

health benefit plan and a request for enrollment is made 

within 30 days after issuance of the court order. 

(16) "New business premium rate• means, for each class 

of business for a rating period, the lowest premium rate 

charged or offered or that could have been charged or 

offered by the saall employer carrier to small employers 

with similar case characteristics for newly issued health 
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benefit plans with the same or similar coverage. 

(17) "Plan of operation" means the operation of the 

program established pursuant to [section 9]. 

(18) "Premium• means all money paid by a small employer 

and eligible emplo}ees as a condition of receiving coverage 

from a small employer carrier, including any fees or other 

contributions associated with the health benefit plan. 

(19) "Program• means the Montana small employer 

reinsurance program created by [section 9]. 

(20) "Qualifying previous coverage'' means benefits or 

coverage provided under: 

(a) medicare or medicaid; 

fb) an employer-based health insurance or health 

benefit arrangement that provides benefits similar to or 

exceeding benefits provided under the basic health benefit 

plan; or 

(c) an individual health insurance policy, including 

coverage issued by an insurance company, a fraternal benefit 

society, a health service corporation, or a health 

maintenance organization~ that provides benefits similar to 

or exceeding the benefits provided under the basic health 

benefit plan, provided that the policy has been in effect 

for a period of at least l year. 

(21) "Rating period• aeans the calendar period for which 

premium rates established by a saall employer carrier are 
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assumed to be in effect. 

(22) •Reinsuring carrier" means a small employer carrier 

participating 

[ section 9 J. 

in the reinsurance program pursuant to 

(23) "Restricted network provision" means any provision 

of a health benefit plan that conditions the payment of 

benefits, in whole or in part, on the use of health care 

providers that have entered into a contractual arrangement 

with the carrier pursuant to Title 33, chapter 22, part 17, 

or Title 33, chapter 31, to provide health care services to 

covered individuals. 

( 24) "Small employer" means any person, firm, 

corporation, partnership, or association that is actively 

engaged in business and that, on at least 50\ of its working 

days during the preceding calendar quarter, employed at 

least 3 but not more than 25 eligible employees, the 

majority of whom were employed within this state or were 

residents of this state. In determining the number of 

eligible employees, companies that are affiliated companies 

or that are eligible to file a combined tax return for 

purposes of state taxation are considered one employer. 

(25) "Small employer carrier• means a carrier that 

offers health benefit plans that cover eligible employees of 

one or more small employers in this state. 

(26) "Standard health benefit plan" means a health 
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benefit plan developed pursuant to [section 10]. 

NEW SECTION. Section 4. Applicability and scope. 

[Sections l through 14) apply to a health benefit plan 

marketed through a small employer that provides coverage to 

the employees of a small employer in this state if any of 

the following conditions are met: 

(l) any portion of the premium or benefits is paid by 

or on behalf of the small employer, 

(2) an eligible employee or dependent is reimbursed, 

whether through wage adjustments or otherwise, by or on 

behalf of the small employer for any portion of the premium; 

or 

(3) the health benefit plan is treated by the employer 

or any of the eligible employees or dependents as part of a 

plan or program for the purposes of section 106, 125, or 162 

of the Internal Revenue Code. 

NEW SECTION. Section 5. Bstablishllent of classes of 

business. (1) A small employer carrier may establish a 

separate class of business only to reflect substantial 

differences in expected claims experience or administrative 

costs that are related to the following reasons: 

(al The small employer carrier uses more than one type 

of system for the marketing and sale of health benefit plans 

to small employers. 

I b) The small employer carrier has acquired a class of 
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business from another small employer carrier. 

(c) The small employer carrier provides coverage to one 

or more association groups that meet the requirements of 

33-22-501(2). 

(2) A small employer carrier may establish up to nine 

separate classes of business under subsection (1). 

(3) The commissioner may adopt rules to provide for a 

period of transition in order for a small employer carrier 

to come into compliance with subsection {2) in the case of 

acquisition of an additional class of business from another 

small employer carrier. 

(4) The comm.1ssioner may approve the establishment of 

additional classes of business upon application to the 

commissioner and a finding by the commissioner that the 

action would enhance the fairness and efficiency of the 

small employer health insurance market. 

NEW SECTION. Section 6. Restrictions relating to 

preaiua rates. ( l) Premium rates for health benefit plans 

under [sections 1 through 14] are subject to the following 

provisions: 

(a) The index rate for a rating period for any class of 

business may not exceed the index rate for any other class 

of business by more than 20\. 

{b} For each class of business: 

(i) the preaiuc rates charged during a rating period to 
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small employers with similar case characteristics for the 

same or similar coverage or the rates that could be charged 

to the employers under the rating system for that class of 

business may not vary from the index rate by more than 30\ 

of the index rate; or 

[(ii) if the ~ontana health care authority established 

by Bill No. [LC 144] certifies to the commissioner 

that the cost cont:ainment goal set forth in __ Bill Ne•. 

(LC 1441 i.s met on or before January l, 1999, the premium 

rates charged during a rating period to small employers with 

similar case choracteristics fo; the same or siu~_j_lar 

coverage may nc-.,t vary from the index by more than 201 of the 

index rate}§ 

(r.) The percentage increase in the premium rate charged 

to a small employer for a new rating ~riod may not e:i-::ceed 

the sum of the following: 

(i) the percentage change in the new business premium 

rate measured from the first day of the prior rating period 

to the first day of the new rating period. In the case of a 

health benefit plan into which the small employer carrier is 

no longer enrolling new small employers, the small employer 

carrier shall use the percentage change in the base premium 

rate, provided that the change does not exceed, on a 

percentage basis, the change in the new business premium 

rate for the most similar health benefit plan into which the 
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saall employer carrier is actively enrolling new small 

employers. 

(ii) any adjustment, not to exceed 15\ annually and 

adjusted pro rata for rating periods of less than 1 year, 

because of the claims experience, health status, or duration 

of coverage of the employees or dependents of the small 

employer, as determined from the small employer carrier's 

rate manual for the class of business; and 

(iii) any adjustment because of a change in coverage or 

a change in the case characteristics of the small employer, 

as determined from the small employer carrier's rate manual 

for the class of business. 

(d) Adjustments in rates for claims experience, health 

status, and duration of coverage may not be charged to 

individual employees or dependents. Any adjustme·nt must be 

applied uniformly to the rates charged for all employees and 

dependents of the small employer. 

le) Premium rates for health benefit plans must comply 

with the requirements of this section, notwithstanding any 

assessments paid or payable by small employer carriers 

pursuant to [section 9]. 

(f) If a small employer carrier uses industry as a case 

characteristic in establishing premium rates, the rate 

factor associated with any industry classification may not 

vary from the average of the rate factors associated with 
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all industry classifications by more than 15\ of that 

coverage. 

(g) In the case of health benefit plans delivered o• 

issued for delivery prior to January 1, 1994, a premium rate 

for a rating period may exceed the ranges set forth in 

subsections (l)(a) and (l)(b) until January 1, 1997. In that 

case, the percentage increase in the premium rate charged to 

a small employer for a new rating period may not exceed the 

sum of the following: 

(i) the percentage change in the new business premium 

rate measured from the first day of the prior rating period 

to the first day of the new rating period. In the case of a 

health benefit plan into which the small employer carrier is 

no longer enrolling new small employers, the small employer 

carrier shall use the percentage change in the base premium 

rate, provided that the change does not exceed, on a 

percentage basis, the change in the new business premium 

rate for the most similar health benefit plan into which the 

small employer carrier is actively enrolling new small 

employecs. 

(ii) any adjustment because of a change in coverage or a 

change in the case characteristics of the small employer, as 

determined from the small employer carrier 1 s rate manual for 

the class of business. 

(h) A small employer carrier shall: 
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( i) apply rating factors, including case 

characteristics, consistently with respect to all small 

employers in a class of business. Rating factors must 

produce premiums for identical groups that differ only by 

the amounts attributable to plan design and that do not 

reflect differences because of the nature of the groups. 

(ii) treat all health benefit plans issued or renewed in 

the same calendar month as having the same rating period. 

(i) For the purposes of this subsection (1), a health 

benefit plan that includes a restricted network provision 

may not be considered similar coverage to a health benefit 

plan that does not include a restricted network provision. 

(j) The commissioner may adopt rules to implement the 

provisions of this section and to ensure that rating 

practices used by saall employer carriers are consistent 

with the purposes of [sections 1 through 14], including 

rules that ensure that differences in rates charged for 

health benefit plans by small employer carriers are 

reasonable and reflect Objective differences in plan design, 

not including differences because of the nature of the 

groups. 

(2) A 11111all eaployer carrier aay not transfer a small 

employer involuntarily into or out of a class of business. A 

small employer carrier aay not offer to transfer a saall 

eaployer into or out of a class of business unless the offer 
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is made to transfer all small employers in the class of 

business without regard to case characteristics, claims 

experience, health status, or duration of coverage since the 

insurance was issued. 

('3) The comminsioner may suspend for a specified period 

the application of subsection (l)(a) for the premium rates 

applicable to one or more small employers inclJded within a 

class of business of a small employer carrier for one or 

more rating periods upon a filing by the small employer 

carrier and a finding by the commissioner either that the 

suspension is reasonable in light of the financial condition 

of the small employer carrier or that the suspension would 

enhance th~ fairness and efficiency of the small employer 

health insurance market. 

(4) In connection with the offering for sale of any 

health benefit plan to a small employer, a small employer 

carrier shall make a reasonable disclosure, as part of its 

solicitation and sales materials, of each of the following: 

(a) the extent to which premium rates for a specified 

small employer are established or adjusted based upon the 
actual or expected variation in claims costs or upon the 

actual or expected variation in health status of the 

employees of saall eaployers and the e■ployees' dependents; 

(b) the provisions of the health benefit plan 

concerning the small employer carrier's right to change 

-16-
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premium rates and the factors, other than claims experience, 

that affect changes in premium rates; 

(c) the provisions relating to renewability of policies 

and contracts; and 

(d) the provisions 

condition. 

relating to any preexisting 

(~) (a) Each small employer carrier shall maintain at 

its principal place of business a complete and detailed 

description of its rating practices and renewal underwriting 

practices, including information and documentation that 

demonstrate that its rating methods and practices are based 

upon commonly accepted actuarial assumptions and are in 

accordance with sound actuarial principles. 

(b) Each small employer carrier shall file with the 

commissioner annually, on or before March 15, an actuarial 

certification certifying that the carrier is in compliance 

with (sections 1 through 14) and that the rating methods of 

the small employer carrier are actuarially sound. The 

actuarial certification must be in a form and manner and 

must contain information as specified by the collllllissioner. A 

copy of the actuarial certification must be retained by the 

small employer carrier at its principal place of business. 

(c) A small employer carrier shall make the information 

and documentation described in subsection (5)(a) available 

to the commissioner upon request. Except in cases of 
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violations of the provisions of (sections l through 14) and 

except as agreed to by 

ordered by a court of 

the saall employer carrier or as 

competent jurisdiction, the 

information must be considered proprietary and trade secret 

information and is not subject to disclosure by 

commissioner to persons outside of the department. 

the 

NEW SECTION. Section 7. Renewability of coverage. (1) 

A health benefit plan subject ·to the provisions of [sections 

1 through 14] is renewable with respect to all eligible 

employees or their dependents, at the option of the small 

employer, except in any of the following cases: 

(a) nonpayment of the required premiums; 

(b) fraud or misrepresentation of the small employer or 

with respect to coverage of individual insureds or their 

representatives; 

(c) noncompliance with the carrier's minimum 

participation requirements: 

(d) noncompliance with the carrier's employer 

contribution requirements; 

(e) repeated misuse of a restricted network provision; 

(f) election by the saall employer carrier to not renew 

all of its health benefit plans delivered or issued for 

delivery to small employers in this state, in which case the 

small employer carrier shall: 

(i) provide advance notice of its decision under this 
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subsection (l)(f) to the commissioner in each state in which 

it is licensed; and 

(ii) at least 180 days prior to the nonrenewal of any 

health benefit plans by the carrier, provide notice of the 

decision not to renew coverage to all affected small 

employers and to the commissioner in each state in which an 

affected insured individual is known to reside. Notice to 

the commissioner under subsection {l)(f) must be provided at 

least 3 working days prior to the notice to the affected 

small employers. 

(g) the commissioner finds that the continuation of the 

coverage would: 

(i) not be in the best interests of the policyholders 

or certificate holders; or 

(ii) impair the carrier's ability to meet its 

contractual obligations. 

(2) If the commissioner makes a finding under 

subsection (l)(g), the commissioner shall assist affected 

small employers in finding replacement coverage. 

(3) A small employer carrier that elects not to renew a 

health benefit plan under subsection (lJ(f) is prohibited 

from writing new business in the small e■ployer aarket in 

this state for a period of 5 years from the date of notice 

to the commissioner. 

(4) In the case of a saall eaployer carrier doing 
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business in one established geographic service area of the 

state, the rules set forth in this section shall apply only 

to the carrier•s operations in that service area. 

NEW SECTION. Section 8. Availability of coverage 

required plans. 1) (a) As a condition of transacting 

business in this etate with small employers, every small 

employer carrier 9hall offer to small employers at least two 

health benefit plans. One plan must be a basic health 

benefit plan and one plan must be a standard health benefit 

plan. 

(b) (i) A small employer carrier shall issue a basic 

health benefit plan or a standard health benefit plan to any 

eligible small employer that applies foe either plan and 

agrees ta make the required premium payments and to satisfy 

the other reasonable provisions of the health benefit plan 

not inconsistent with [sections l through 14]. 

(ii} In the case of a small employer carrier that 

establishes more than one class of business pursuant to 

[section 5] 1 the small employer carrier shall maintain and 

offer to eligible small employers at least one basic health 

benefit plan and at least one standard health benefit plan 

in each established class of business. A s.aall employer 

carrier aay apply reasonable criteria in deteraining whether 

to accept a saall employer into a class of business, 

provided that: 
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(A) the criteria are not intended to discourage or 

prevent acceptance of small employers applying for a basic 

or standard health benefit plan; 

1B) the criteria are not related to the health status 

or claims experience of the small employer's employees; 

(CJ the criteria are applied consistently to all small 

employers that apply for coverage in that class of business; 

and 

(D) the small employer carrier provides for the 

acceptance of all eligible small employers into one or more 

classes of business. 

(iii) The provisions of subsection (l)(b)(ii) may not be 

applied to a class of business into which the small employer 

carrier is no longer enrolling new small businesses. 

(c) The provisions of this section are effective 180 

days after the commissioner's approval of the basic health 

benefit plan and the standard health benefit plan developed 

pursuant to (section 10), provided that if the program 

created pursuant to [section 91 is not yet operative on that 

date, the provisions of this section are effective on the 

date that the program begins operation. 

(2) (a) A small employer carrier shall, pursuant to 

33-1-501, file the basic health benefit plans and the 

standard health benefit plans to be used by the small 

employer carrier. 
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(b) The commissioner may at any time, after providing 

notice and an opportunity for a hearing to the small 

employer carrier, disapprove the continued use by a small 

employer carrier of a basic or standard health benefit plan 

on the grounds that the plan does not meet the requirements 

of (sections l through 14]. 

(3) Health benefit plans covering small employers must 

comply with the following provisions: 

(a) A health benefit plan may not, because of a 

preexisting condition, deny, exclude, or limit benefits for 

a covered individual for losses incurred more than 12 months 

following the effective date of the individual's coverage. A 

health benefit plan may not define a preexisting condition 

more restrictively than 33-22-216. 

(b) A health benefit plan must waive any time period 

applicable to a preexisting condition exclusion or 

limitation period with respect to particular services for 

the period of ti■e an individual was previously covered by 

qualifying previous coverage that provided benefits with 

respect to those services, if the qualifying previous 

coverage was continuous to a date not less than 30 days 

prior to the submission of an application for new coverage. 

Thia subsection (3)(b) does not preclude application of any 

waiting period applicable to all new enrollees under the 

health benefit plan. 
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(c) A health benefit plan may exclude coverage for late 

enrollees for 18 months or for an 18-month preexisting 

condition exclusion, provided that if both a period of 

exclusion from coverage and a preexisting condition 

exclusion are applicable to a late enrollee, the combined 

period may not exceed 18 months from the date the individual 

enrolls for coverage under the health benefit plan. 

(d) (i) Requirements used by a small employer carrier 

in determining whether to provide coverage to a small 

employer, including requirements for minimum participation 

of eligible employees and minimum employer contributions, 

must be applied uniformly among all small employers that 

have the same number of eligible employees and that apply 

for coverage or receive coverage from the small employer 

carrier~ 

(ii) A small employer carrier may vary the application 

of minimum participation requirements and minimum employer 

contribution requirements only by the size of the small 

employer group. 

(e) (i) If a small employer carrier offers coverage to 

a saall employer, the small employer carrier shall offer 

coverage to all of the eligible employees of a small 

eaployer and their dependents. A small employer carrier may 

not offer coverage only to certain individuals in a small 

employer group or only to part of the group, except in the 
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case of late enrollees as provided in subsection (3)(c). 

(ii) A small employer carrier may not modify a basic or 

standard health benefit plan with respect to a small 

employer or any eligible employee or dependent, through 

riders, endorsemer,ts, or otherwise, to restrict or exclude 

coverage for certain diseases or medical conditions 

otherwise covered by the health benefit plan. 

(4) (a) A small employer carrier may not be required to 

offer coverage or accept applications pursuant to subsection 

(l) in the case of the following: 

(i) to a small employer when the small employer is not 

physically located in the carrier's established geographic 

service area; 

(ii) to an employee when the employee does not work or 

reside within the carrier's established geographic service 

area; or 

(iii) within an area where the small employer carrier 

reasonably anticipates and demonstrates to the satisfaction 

of the COllllllissioner that it will not have the capacity 

within its established geographic service area to deliver 

service adequately to the members of a group because of its 

obligations to ezisting group policyholders and enrollees. 

(b) A small maployer carrier may not be required to 

provide coverage to saall employers pursuant to subsection 

(1) for any period of time for which the commissioner 
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determines that requiring the acceptance of small employers 

in accordance with the provisions of subsection (1) would 

place the small employer carrier in a financially impaired 

condition. 

NEW SECTION. Section 9. Saall e,oployer carrier 

reinsurance progra.111 -- board aeabership -- plan of operation 

-- criteria -- exe,option froa taxation. (l) There is a 

nonprofit entity to be known as the Montana small employer 

health reinsurance program. 

(2) (a) The program must operate subject to the 

supervision and control of the board. The board consists of 

nine members appointed by the c011111issioner plus the 

commissioner or the commissioner's designated 

representative, who shall serve as an ex officio member of 

the board. 

(b) (i) In selecting the members of the board, the 

commissioner shall include representatives of small 

employers, small employer carriers, and other qualified 

individuals, as determined by the commissioner. At least six 

of the members of the board must be representatives of small 

employer carriers, one from each of the five small employer 

carriers with the highest annual premium volume derived from 

health benefit plans issued to em.all employers in Montana in 

the previous calendar year, and one from. the remaining small 

employer carriers. One member of the board must be a person 
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licensed, certified, or otherwise authorized by the laws of 

Montana to provide health care in the ordinary course of 

business or the practice of a profession. One member of the 

board must be a small employer who is not active in the 

health care or insurance fields. One member of the board 

must be a representative of the general public who is 

employed by a small employer and is not employed in the 

health care or insurance fields. 

(ii) The initial board members• terms are as follows: 

one-third of the members shall serve a term of 1 year; 

one-third of the members shall serve a term of 2 years; and 

one-third of the members shall serve a term of 3 years. 

Subsequent board members shall serve for a term of 3 years. 

A board member's term continues until that member's 

successor is appointed. 

(iii) A vacancy on the board must be filled by the 

commissioner. The commissioner may remove a board member for 

cause. 

(3) Within 60 days of [the effective date of this 

section], each small employer carrier shall file with the 

comaissioner the carrier's net health insurance premium 

derived from health benefit plans issued to small employers 

in this state in the previous calendar year. 

(4) Within 180 days after the appointment of the 

initial board, the board shall submit to the commissioner a 
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operation and may at any time submit amendments to 

necessary or suitable to ensure the fair, 

reasonable, and equitable administration of the program. The 

commissioner may, after notice and hearing, approve the plan 

of operation if the commissioner determines it to be 

suitable to ensure the fair, reasonable, and equitable 

administration of the program, and if the plan of operation 

provides for the sharing of program gains or losses on an 

equitable and proportionate basis in accordance with the 

provisions of this section. The plan of operation is 

effective upon written approval by the commissioner. 

(5) If the board fails to submit a suitable plan of 

operation within 180 days after its appointment, the 

commissioner shall, after notice and hearing, promulgate and 

adopt a temporary plan of operation. The comaissioner shall 

amend or rescind any temporary plan adopted under this 

subsection at the time a plan of operation is submitted by 

the board and approved by the commissioner. 

(6) The plan of operation must: 

(a) establish procedures for the handling and 

accounting of progrua assets and money and for an annual 

fiscal reporting to the c0111111issioner; 

(b) establish procedures for selecting an adainistering 

carrier and setting forth the powers and duties of the 

administering carrier; 
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risks in 

(d) establish procedures for collecting assessments 

from reinsuring carriers to fund claims and administrative 

expenses incurred or estimated to be incurred by the 

program; and 

(e) provide for any additional matters necessary for 

the implementation and administration of the program. 

{7) The program must have the general powers and 

authority granted under the laws of this state to insurance 

companies and health maintenance organizations licensed to 

transact business, except the power to issue health benefit 

plans directly to either groups or individuals. In addition, 

the program must have the specific authority to: 

(a) enter into contracts as are necessary or proper to 

carry out the provisions and purposes of [sections l through 

14), including the authority, with the approval of the 

commissioner, to enter into contracts with similar prograas 

of other states for the joint performance of coaaon 

functions or with persons or other organizations for the 

performance of adainistrative functions; 

(b) sue or be sued, including taking any legal actions 

necessary or proper to recover any assessments and penalties 

for, on behalf of, or against the progr_am or any reinsur in9 

carriers; 
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(c) take any legal action necessary to avoid the 

payment of improper claims against the program; 

(d) define the health benefit plans for which 

reinsurance will be provided and to issue reinsurance 

policies in accordance with the requirements of (sections l 

through 14]; 

(e) establish rules, conditions, and procedures for 

reinsuring risks under the program; 

(f) establish actuarial functions as appropriate for 

the operation of the program; 

(g) appoint appropriate legal, actuarial, and other 

committees as necessary to provide technical assistance in 

operation of the program, policy and other contract design, 

and any other function within the authority of the program; 

and 

(h) borrow money to effect the purposes of the program. 

Any notes or other evidence of indebtedness of the program 

not in default are legal investments for carriers and may be 

carried as admitted assets. 

(8) A reinsuring carrier may reinsure with the program 

as provided for in this subsection (8): 

(a) With respect to a basic health benefit plan or a 

standard health benefit plan, the program must reinsure the 

level of coverage provided and, with respect to other plans, 

the program must reinsure up to the level of coverage 
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provided in a basic or standard health benefit plan. 

(b) A small employer carrier may reinsure an entire 

employer group within 60 days of the c0111111encement of the 

group 1 s coverage under a health benefit plan. 

(c) A reinsuring carrier may reinsure an eligible 

employee or dependent within a period of 60 days following 

the commencement of coverage with the small employer. A 

newly eligible employee or dependent of the reinsured small 

employer may be reinsured within 60 days of the commencement 

of coverage. 

(d) (i) The program may not reimburse a reinsuring 

carrier with respect to the claims of a reinsured employee 

or dependent until the carrier has incurred an initial level 

of claims for the employee or dependent of $5,000 in a 

calendar year for benefits covered by the program. In 

addition, the reinsuring carrier is responsible for 20\ of 

the next $50,000 of benefit payments during a calendar year, 

and the program must reinsure the remainder. A reinsuring 

carriers' liability under this subsection (d)(i) may not 

exceed a maximum limit of $15,000 in any calendar year with 

respect to any reinsured individual. 

(ii) The board annually shall adjust the initial level 

of claims and maximum limit to be retained by the carrier to 

ceflect increases in costs and utilization within the 

standard market for health benefit plans within the state. 
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The adjustment may not be less than the annual change in the 

medical component of the consumer price index for all urban 

consumers of the United States department of labor, bureau 

of labor statistics, unless the board proposes and the 

commissioner approves a lower adjustment factor. 

(e) A small employer carrier may terminate reinsurance 

with the proqram for one or more of the reinsured employees 

or dependents of a small employer on any anniversary of the 

health benefit plan. 

(f) A small employer group business in effect before 

January 1, 1994, may not be reinsured by the program until 

January 1, 1997, and then only if the board determines that 

sufficient funding sources are available. 

(g) A reinsuring carrier shall apply all managed care 

and claims handling 

review, individual case 

techniques, 

management, 

including utilization 

preferred provider 

provisions, and other managed care provisions or methods of 

operation consistently with respect to 

nonreinsured business. 

reinsured and 

(9) (a) As part of the plan of operation, the board 

shall establish a methodology for determining preaiua rates 

to be charged by the prograa for reinsuring small eaployers 

and individuals pursuant to thia aection. The methodology 

must include a system for classification of small eaployers 

that reflects the types of case characteristics c~nly 
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used by small employer carriers in the state. The 

methodology must provide for the development of base 

reinsurance premium rates that must be multiplied by the 

factors set forth in subsection (9)(b) to determine the 

premium rates for the program. The base reinsurance premium 

rates must be established by the board, subject to the 

approval of the comaissioner, and must be set at levels that 

reasonably approximate gross premiums charged to small 

employers by small employer carriers for health benefit 

plans with benefits similar to the standard health benefit 

plan, adjusted to reflect retention levels required under 

[sections 1 through 14]. 

(b) Premiums for the program are as follows: 

(i) An entire small employer group may be reinsured for 

a rate that is one and one-half times the base reinsurance 

premium rate for the group established pursuant to this 

subsection (9). 

(ii) An eligible employee or dependent may be reinsured 

for a rate that is five times the base reinsurance premium 

rate for the individual established pursuant to this 

subsection ( 9). 

(c) The board periodically shall review the methodology 

established under subsection (9)(a), including the system of 

classification and any rating factors, to ensure that it 

reasonably reflects the clai- ezperience of the program. 
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The board may propose changes to the methodology that are 

subject to the approval of the commissioner. 

(d) The board may consider adjustments to the premium 

rates charged by the program to reflect the use of effective 

cost containment and managed care arrangements. 

(10) If a health benefit plan for a small employer is 

entirely or partially reinsured with the program, the 

premium charged to the small employer for any rating period 

for the coverage issued must meet the requirements relating 

to premium rates set forth in [section 6). 

(11) (a) Prior to March 1 of each year, the board shall 

determine and report to the commissioner the program net 

loss for the previous calendar year, including 

administrative expenses and incurred losses for the year, 

taking into account investment income and other appropriate 

gains and losses. 

(b) Any net loss for the year must be reimbursed by the 

commissioner from funds specifically appropriated for that 

purpose. 

(12) The participation in the program as reinsuring 

carriers; the establishment of rates, forms, or procedures: 

or any other joint collective action required by [sections l 

through 14I may not be the basis of any legal action, 

criminal or civil liability, or penalty against the program 

or any of its reinsuring carriers, either jointly or 
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separately. 

(13) The board, as part of the plan of operation, shall 

develop standards setting forth the minimum levels of 

compensation to be paid to producers for the sale of basic 

and standard health benefit plans. In establishing the 

standards, the board shall take into consideration the need 

to ensure 

objectives 

the 

of 

broad availability of coverages, the 

the program, the time and effort expended in 

placing the coverage, the need to provide ongoing service to 

small employers, the levels of compensation currently used 

in the industry, and the overall costs of coverage to small 

employers selecting these plans. 

(14) The program is exempt from taxation. 

NEW SECTION. Section 10. Bealtb benefit plan 

coa11ittee. (l) The commissioner shall appoint a health 

benefit plan committee. The committee is composed of 

representatives of carriers, small employers and employees, 

health care providers, and producers. 

(2) The committee shall recommend the form and level of 

coverages to be made by small employer carriers pursuant to 

[section BJ. 

(3) (a) The committee shall recommend benefit levels, 

cost sharing levels, exclusions, and limitations for the 

basic health benefit plan and the standard health benefit 

plan. The comaittee shall design a basic health benefit plan 
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and a standard health benefit plan that contain benefit and 

cost-sharing levels that are consistent with the basic 

method of operation and the benefit plans of health 

maintenance organizations. 

imposed by federal law. 

including any restrictions 

(b) The plans recommended by the committee must include 

cost containment features, such as: 

(i) utilization review of health care services, 

including review of medical necessity of hospital and 

physician services; 

(ii) case management, 

{iii) selective contracting with hospitals, physicians, 

and other health care providers; 

(iv) reasonable benefit differentials applicable to 

providers that participate or do not participate 

arrangements using restricted network provisions: and 

(v) other managed care provisions. 

in 

(c) The committee shall submit the health benefit plans 

described in subsections 

commissioner for approval 

appointment of the committee. 

(3) ta) 

within 

and ( 3) (bl to 

180 days after 

the 

the 

NEW SECTION. Section 11. Periodic aarket evaluation --

report. The board, in consultation with members of the 

committee, shall study and report at least every 3 years to 

the coaaissioner on the effectiveness of {sections l through 
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14]. The report must analyze the effectiveness of (sections 

l through 14] in proaoting rate stability, product 

availability, and coverage affordability. The report may 

contain recommendations for actions to improve the overall 

effectiveness, efficiency, and fairness of the small 

employer health insurance markets. The report must address 

whether carriers and producers are fairly and actively 

marketing or issuing health benefit plans to small employers 

in fulfillment of the purposes of [sections l through 14). 

The report may contain recommendations for market conduct or 

other regulatory standards or action. 

NEW SECTION. Section 12. Waiver of certain state lava. 

A law that requires the coverage of a health care service or 

benefit or that requires the reimbursement, utilization, or 

inclusion of a specific category of licensed health care 

practitioner does not apply to a basic health benefit plan 

delivered or issued for delivery to small employers in this 

state pursuant to {sections 1 through 14). 

NEW SECTION. Section 13. Adainistrative procedures .. 

The c0111111issianer shall adapt rules in accordance with the 

Nantana Administrative Procedure Act to implement and 

administer (sections l through 14). 

NEW SEC'l'IOli. Section 14. Standards to ensure fair 

-rketing. (1) Each small eaployer carrier shall actively 

market health benefit plan coverage, including the basic and 
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standard health benefit plans, to eligible small employers 

in the state~ If a small employer carrier denies coverage 

other than the basic or standard health benefit plans to a 

small employer on the basis of claims experience of the 

small employer or the health status or claims experience of 

its employees or dependents, the small employer carrier 

shall offer the small employer the opportunity to purchase a 

basic health benefit plan or a standard health benefit plan. 

(2) (a) Except as provided in subsection(2)(b), a small 

employer carrier or producer may not directly or indirectly 

engage in the following activities: 

(i) encouraging or directing small employers to refrain 

from filing an application for coverage with the small 

employer carrier because of the health status of the 

employer's employees or the claims experience, industry, 

occupation, or geographic location of the small employer; 

(ii) encouraging or directing small employers to seek 

coverage from another carrier because of the health status 

of the employer's employees or the claims experience, 

industry, occupation, or geographic location of the small 

employer. 

(b) The provisions of subsection (2)(a) do not apply 

with respect to information provided by a small employer 

carrier or producer to a small employer reg•rding the 

established geographic service area or a restricted network 
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provision of a small employer carrier. 

(3) (a) Except as provided in subsection (3)(b), a 

small employer carrier may not, directly or indirectly, 

enter into any contract, agreement, or arrangement with a 

producer that provides for or results in the compensation 

paid to a producer for the sale of a health benefit plan to 

be varied because of the health status of the e•ployer's 

employees or the claims experience, industry, occupation, or 

geographic location of the small employer. 

(b) Subsection (3J(a) does not apply with respect to a 

compensation arrangement that provides compensation to a 

producer on the basis of percentag_e of premium, provided 

that the percentage may not vary because of the health 

status of the employer 1 s employees or the claims experience, 

industry, occupation, or geographic area of the small 

employer. 

(4) A small employer carrier shall provide reasonable 

compensation, as provided under the plan of operation of the 

program, to a producer, if any, for the sale of a basic or 

standard health benefit plan. 

15) A small employer carrier may not terminate, fail to 

renew, or limit its contract or agreement of representation 

with a producer for any reason related to the health status 

of the employer 1 s employees or the claims experience, 

industry, occupation, or geographic location of the small 
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employers placed by the producer with the small employer 

carrier. 

(6) A small employer carrier or producer may not induce 

or otherwise encourage a small employer to separate or 

otherwise exclude an employee from health coverage or 

benefits provided 1n connection 

employment. 

with the employee's 

( 7) Denial by a small employer carrier of an 

application for coverage from a small employer must be in 

writing and must state the reason or reasons for the denial. 

(8) The commissioner may adopt rules setting forth 

additional standards to provide for the fair 

broad availability of health benefit 

employers in this state. 

marketing and 

plans to small 

(9) (a) A violation of this section by a small employer 

carrier or a producer is an unfair trade practice under 

33-18-102. 

(b) If a small employer carrier enters into a contract, 

agreement, or other arrangement with an administrator who 

holds a certificate of registration pursuant to 33-17-603 to 

provide administrative, marketing, or other services related 

to the offering of health benefit plane to small employers 

in this state, the adlliniatrator is subject to this section 

as if the adalnistrator were a 811411 eaployer carrier. 

NEIii SECTI~. Section 15. COdification iutruction .. 
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(Sections l through 14) are intended to be codified as an 

integral part of Title 33, and the provisions of Title 33 

apply to [sections 1 through 14). 

NEW SECTION. Section 16. severability. If a part of 

[this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of (this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

NEW SECTION. Section 17. Appropriation. There is 

appropriated $500,000 from the general fund to the state 

auditor for fiscal year 1995 for the purpose of reimbursing 

net losses to the Montana small employer health reinsurance 

program pursuant to (section 9(ll)(b)J. 

Nfilf_~ECTION. Section 18. COordination instruction. (1) 

If Bill No. (LC 144) is passed and approved and if 

it contains language establishing a Montana health care 

authority that certifies to the commissioner that a cost 

containment goal is met, then the bracketed language in 

(section 6(l)(b)(ii) of this act! is valid. 

(21 If __ Bill No. __ (LC 144) is not passed and 

approved, then the bracketed language in [section 

6(l)(b)(ii)J is void. 

NEW SECTION. Section 19. Bffective 

(Sections 9 and 10 and this section) 
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1 passage and approval~ 

2 (2) All other sections are effective January 1, 1994. 

-End-
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