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€. BILL RO. L/qi

BY REQUEST OF THE SUPERINTENDENT

INTRODUCED BY

OF PUBLIC INSTRUCTION

A BILL FOR AN ACT ENTITLED: "“AN ACT GENERALLY REVISING THE
SPECIAL EDUCATION LAWS TO COMPLY WITH THE REQUIREMENTS OF
THE FEDERAL INDIVIDUALS WITH DISABILITIES EDUCATION ACT;
AMENDING SECTIONS 20-7-401, 20-7-403, 20-7-411, 20-7-414,
20-7-461, AND 52-2-101, MCA; REPEALING SECTIONS 20-7-413 AND

20-7-415, MCA; AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 20-7-401, MCA, is amended tc read:

»20-7-401. Definitions. In this title, unless the
context clearly indicates otherwise, the following
definitions apply:

(1) “Assistive technology device" means any item, piece

of equipment, or product system, whether acguired

commercially, modified, or customized, that is used to

increase, maintain, or improve the functional capabilities

of children with disabilities.

(2) “Assistive technology service® meang any service

that directly assists a_child with disabilities in the

selection, acquisition, or use of an _assistive technology
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device. The term includes:

{a}) the evaluation of the needs of a child with

disabilities, including a functional evaluation of the child

in the child's customary environment;

(b} purchasing, leasing, or otherwise providing for the

acquisition of assistive technology devices by a child with

disabilitiesg;

{c) selecting, designing, fitting, customizing,

adapting, applying, retaining, repairing, or replacing an

assistive technology device;

{d) coordinating and using other therapies,

interventions, or services with assistive technology

devices, such as those associated with existing education

and rehabilitation plans and programs;

{e) training or technical assistance for a child with

disabilities or, if appropriate, training or technical

assistance for that child's family; and

{f) training or technical assistance for professionals,

including individuals providing education or rehabilitation

services, for employers, or for other individuals who

provide services to, employ, or are otherwise substantially

involved in the major 1life functions of children with

disabjilities,
{3) "“Autism” means a conditton-that--is--manifested—-by

severe-communication-and-other-developmentai-and-educationai

"' INTRO%&Q)“%ILL
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probiems develcpmental disability that significantly affects

verbal and nonverbal communication and social interaction,

that is generally evident before 3 years of age, and that

adversely affects a child's educational perfarmance., Other

characteristics often associated with autism are engagement

in repetitive activities and stereotyped movements,

resistance to environment change or to change in daily

routines, and unusual respconses to sensory experiences. The

term does not apply if a child's educational performance is

adversely affected primarily because the child has a serious

emotional disturbance.

¢24{4) "Child with disabilities" means a child with

evaluated in accordance with the regulations of the

Individuals With Disabilities FEducation Act as having

cognitive delay; hearing impairment, including deafness;

speeeh-tanguage speech or language impairment; visual

impairment, including blindness; emotional disturbance;
orthopedic impairment; autism; traumatic brain injury; other

health impairments; deaf-blindness; multiple disabilities;

or specific learning disabilitiesy and who because of those
impairments needs special education and related services. A
child who is 5 years of age or younger may be identified as
a child with disabilities without the specific disabilities
being specified.

t3¥(5) "Cognitive delay” means significantly subaverage
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general intellectual functioning existing concurrently with
deficits in adaptive behavior and manifested during the
developmental period that adversely affects a child's
educational performance.

{6) "Deaf-blindness™ means _concomitant hearing and

visual impairments, the combination of which causes such

severe communication problems and other developmental and

educational problems that the problems cannot be

accommodated in special education programs solely for

children with deafness or for children with blindness.

t43(7) "Deafness" means-a hearing impairment that is so
severe that the ehiidia--hearing-is-nenfunctionat—for-the

purpose--of child is impaired in processing 1linguistic

information through hearing, with or without amplification,

in. a_ manner that adversely affects the child's educational

performance.

¢53{8} "“Emotional disturbance” means a condition
exhibiting one or more of the following characteristics to a
marked degree and over a long period of time that adversely
affects educational performance: an inability to learn that
cannot be explained by intellectual; sensory, or health
Eactors: an inability to build or maintain satisfactory
interpersonal relationships with peers and teachers;

inappropriate types of behavior or feelings under normal

circumstances; a general pervasive mood of unhappiness or

-4-
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depression; or a tendency to develop physical symptoms or
fears associated with personal or schocl problems. The term
includes schizophrenia. The term does not include social
maladjustment, unless it is determined that the chiid is
emotionally disturbed.

€6%(9) "Free appropriate public educaticn" means the
proviaton--of--reguiar-or-special-education-and-retated-nids
and--services--that——are---desiqned---to---meet---individual
educationai——-needs———of---chitdren-—--with——-disabilicien--an
adequateiy-as-the-needs-of-children-without-drsabitities—are

met special education and related services that:

(a) are provided at public expense under public

supervision and direction and without charge:

{b) meet the accreditaticn standards of the board of

public education, the special educaticon regquirements of the

superintendent of public instruction, and the requirements

of the Individuals With Disabilities Education Act;

(c¢) include preschool, elementary school, and high

school education in Montana; and

(d) are provided in conformity with an individualiszed

education program that meets the requirements of the

Individuals With Disabilities Education Act.

+74(10) "Hearing impairment” means an impairment in
hearing, whether permanent or fluctuating, that adversely

affects a child's educational performance but that ia not
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included within the definition of deafness.

+8¥(11) “Orthopedic impairment™ means a severe
orthopediec disability that adversely affects a c¢hild's
educational performance. The term includes but is not
limited to impairment caused by congenital anomaly {e.q..
clubfoot or absence of some member), impairments caused by
disease (e.g., poliomyelitis or bone tuberculosis), and
impairments from other causes (e.g., fractures or burns that
cause contractures, amputation, cerebral palsy}.

t9¥{12) "Other health impairment™ means limited
strength, vitality, or alertness due to chronic or acute
health problems, such as a heart condition, tuberculosis,
rheumatic fever, nephritis, asthma, sickle-cell anemia,
hemophilia, epilepsy, lead poisoning, leukemia, or diabetes,
that adversely affects a child's educational performance.

t:93{13) "Related services™ means transportation and any
developmental, corrective, and other supportive services
that are required to assist a child with disabilities to
benefit from special education and includes speech-language
pathology, audiology, occupational therapy, amd physical

therapy, recreation, including therapeutic recreation, early

identification and assessment of disabilities in children,

counseling services, including rehabilitation counseling,

and medical services for diagnostic or evaluation purposes.

The term aiso includes school health services, social work

_6_
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gervices in schools, and parental counseling and training.

t+13)(14) “Special education" means specially designed
instruction, given at no cost to the parents or guardians,
to meet the unigue needs of a child with disabilities,
including but not limited to instruction conducted in a
classroom, home, hospital, institution, or ather setting and
instruction in physical education.

+123(15) "Specific learning disability" means a digorder
in one or more of the basic psychological processes involved
in understanding or in using language, spoken or written,
that may manifest itself in an imperfect ability to listen,
think, speak, read, write, spell, or do mathematical
calculations. The term includes but is not limited to such
conditions as perceptual handicaps, brain injury, minimal
brain dysfunction, dyslexia, and developmental aphasia. The
term dJdoes not include children who have learning problems
that are primarily the result of visual ., hearing, or motor
handicaps; cognitive delay; or environmental, cultural, or
economic disadvantages.

t333(16) “Speech-language impairment™ means a
communication disorder, such as stuttering, impaired
articulation, or a language or voice impairment, that
adversely affects a child's interpersonal relationships or
educational performance.

t344(17) "surrogate parent” means  an individual
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appointed tc safeguard a child's rights and protect the
child's intereats in educational evaluation, placement, and
hearing or appeal procedures concerning the child.

254 (18) “Traumatic brain injury" means an acguired

injury to the brain caused by an external physical force,

resulting in total or partial fuactional disability or

psychosocial impairment, or both, that adversely affects a

child's educational pecformance. The tezrm doeg not apply to

brain injuries that are congenital or degenerative or to

brain injuries that are induced by birth trauma.

{19} “Visual impairment” meana an impairment that, after
correction, adversely affects a child's educational
performance. The term includes both partial blindness and

blindness.,*

Section 2. section 20-7-403, MCA, is amended to read:
"20-7-403. Duties of superintendent of public
instruction. The superintendent of public instruction shall
supervise and coordinate the conduct of special education in
the state by:

(1) recommending to the boqrd of public education
adoption of those policies necessary to establish a planned
and coordinated program of special education in the state;

{2) administering the policies adopted by the board of

public education;

(3) certifying special education teachers on the basis

_8_
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of the special gualifications for the teachers as prescribed
by the board of public education;

(4) establishing procedures to be used by school
district

personnel in identifying children with

.disabilities;

{5) recommending to districts the type of special
education class or program needed to serve the children with
disabilities of the districts and preparing appropriate
guides for developing #individuatr individualized education
programs;

{6) seeking for local districts appropriate
interdisciplinary assistance from public and private
agencies in diagnosing the special education needs of
children, in planning programs, and in admitting and
discharging children from those programs;

{7) assisting local school districts, institutions, and
other agencies in developing full-service programs for all
children with disabilities;

(8) approving, as they are proposed and annually
thereafter after approval, those special education classes
or programs that comply with the laws of the state of
Montana, policies of the board of public education, and the
requlations of the superintendent of public instruction;

{9) providing

technical assistance to district

superintendents, principals, teachers, and trusteesa:
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{10) conducting conferences, offering advice, and
otherwise cooperating with parents and other interested
persons;

(11) preparing ensuring appropriate training and
instructional material for persons appointed as surrogate
parents that outlines their duties toward the child,
limitations on what they may do for the c¢hild, duties in
relation to the child's records, sources of assistance
available to the surrogate parent, and the need to seek
competent legal assistance in implementing hearing or appeal
procedures;

{12) acting--as——-the--coordinating--agency—-wich-federal
agenciear-other-state-agencies;—-potiticat--subdivisions——of
the—-scater-and-private—-bodien-on-matters-concerning-special

educationy ensuring that the reguirements of the Individuals

With Disabilities FEducation Act are met and that each

educational program for children with disabilities

administered within the state, including each program

administered by any other agency, is under the general

supervigion of the superintendent of public instruction,

mneets the accreditation standards of the board of public

education, and meets the requirements of the superintendent

of public instruction, reserving to the other agencies and

political subdivisions their full responsibilities for other

aspects of the care of children needing special education or

_10_
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for providing or paying for some or all of the costs of a

free appropriate public education Lo children with

disabilities within the state;

(13) administering--regionai--speciai-education-services
for-ehiidren-in-need-of-speciai-education-in-accordance-with
poticies-of-the-board-of-pubiic-edueations

ti4) contracting Ffor the delivery of audiological
serviéea to those children allowed by Montana law in
accordance with policies of the board of public education;
and

+¥5%({14) contracting with a public school district or a
private residential facility for the provision of a free
appropriate public education for a child when a state agency
places a child with disabilities who is in need of special
education in:

{(a) an in-state residential facility or children's

psychiatric hospital; or

{(b) an out-pf-gtate public school or private

residential facility."

Section 3. section 20-7-411, MCA, is amended to read:

*®20-7-411. Regular classes preferred —— obligation to
establish special education program. (1) All children with
disabilities in Montana are entitled to a free appropriate
public education provided in the least restrictive

alternative setting. To the maximum extent appropriate,
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children with disabilities, including children in public or
private institutions or other care facilities, must be
educated with children whco do not have disabilities.
Separate schooling or other removal of children with
disabilitieas from the reqular educational environment may
occur only when the nature or severity of the disability is
such that education in regular c¢lasses with the use of
supplementary aids and services cannot be achieved
satisfactorily.

(2) After--September-i7-19777-the The board of trustees
of every school district shall provide or establish and
maintain a special education program for every-person each
child with a--disabitity——as--herein-—defined disabilities
between the ages of 6 and 18, inclusive.

(3) 6en--er——befora--September-i7-199687—the The board of
trustees of each elementary district shall provide or
establish and maintain a special education program for each
preschool c¢hild with disabilities between the ages of 3 and
6, inclusive.

(4) The board of trustees of a scheool district may meet
its obligation to s8erve persons with disabilities by
establishing its own special education program, by
establishing a cooperative special education program. or by
participating in a regional services program.

{5) The trustees of a school district shall ensure that

-12-
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assistive technology devices or assistive technology

services, or both, are made available to a child with

disabilities if required as a part of the child's special

education services, related sgervices, or supplementary

aids.”
Section 4. section 20-7-414, MCA, is amended to read:
“20~7-414. Determination of children in need and type
of special education needed -- approval of classes and
programs by superintendent. (1) The determination of the
children requiring special education and the type of special
education needed by these children is the responsibility of

the ¢trustees school district, and the determination must be

made in compliance with the procedures established in the
rules of the superintendent of public instruction. Whenever
the-trustees-of-a-schooi-district-or-the-governing-authority
ef-an-inatitution-ltearn-of--a--chi¥d--with--disabitities—-in
their-jurisdiceien-vho-is—-in-need-of-special-educationy-they
shati--decermine--that--the--child-is-in-need-of-a-surrogate
parent-if-the-parents-or-guardian-cannot-be--identified--ory
after--reasonabie—-efforesr—-the--whereabouts-of-the-parents
cannot-be-discovered-or-if-the-chiid-is-a-ward-of-the-atates
Phe-determination-must-be-made-within-16-days-of-the-date-on
which-the—-trustees-of-a-schoot--districe--er-~the--governing
authority--of--an-inseicution-tearned-ef-che-presence-of-the

child-in-eche--district:--ff--the--ehiid--ia--in-—-need--of--a
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surrogate——parenty--the-truatees-of-a-achooli-diserict-or-the
governing-aunchority-—-of--an--institution--shaii-—neminate--a
surregate—-parent-—for-the-chitd-as-provided-in-20-7-461 The

school district shall make available a free appropriate

public education to all children who are eligible under the

Individuals With Disabilities Education Act and who are

residents of the achool district,

(2) Whenever the trustees of a district intend to
establish a special education class or program, they shall
apply for approval and funding of the class or program by
the superintendent of public.instruction. The superintendent
of public instruction shall approve or disapprove the
application for the special education class or program on
the basis of its compliance with the laws of the state of
Montana, the special education policies adopted by the board
of public education, and the rules of the superintendent. of
public instruction. A special education class may not be
operated by the truatees without the approval of the
superintendent of public instruction. Each special education
class or program must be approved annually to be funded as

part of the foundation program for special education."
Section 5. section 20-7-461, MCA, is amended to read:

"20-7-461. Appointment and termination of appointment
of surrogate parent. (1) Any-peracn-may-advise-the--trustees

of--a--sehooi--districe--or--the--governing--authoriey-cf-an

-14-
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institucion-of-a-child-with-disabiiities-within-the-dintrice
whe-may-be-in-need-of-a-surregate-parent-Fhe-teustees-of--a
schooi-diastrick-or-the—governing-anthoricy-of-an-institutien
shaii--determine-whether-the-chiltd-in-in-need-of-a-surrogate
parent-as-provided-in-20-F-43d4s-if-che-trustees-of-a--scheet
district—-or--the--governing--authority—-ef--an—-inatitution
determine--that--the-echiid-is-in-need-of-a-surrogate-parenty
they-shaii-nominate-a-surrogate-parent-for-the-chitd--within

38--~days--of--that--determinatienr A school district or

ingtitution that provides education to a child with

disabilities shall adopt procedures to assign an individual

to act as a surrogate parent for a child with disabilities

whenever the parents or guardiar cannot be identified or,

after reasonable efforts, the location of the parents cannot

be discovered or if the child is a ward of the state. The

determination of need for a surrogate parent must be made

within 10 days of the date on which the schoel distriect or

its designee or the governing authority of an insgtitution or

its designee learns of the presence of the child in the

district., If the child is in need of a surrogate parent, the

trustees of a school district or their designee or the

governing authority of an institution or its designee sghall

nominate a surrogate for the child within 30 days of that

determination.

(2} The person nominated as a surrogate parent must be
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an adult who is not an emplaoyee of a state or local
educational agency. The 8surrogate parent may not have a
vested interest that will conflict with his the person's
representation and protection of the child. The surrogate,
whenever practicable, must be knowledgeable about the
educational system, special education requirements, and the
legal rights of the child in relation to the educational
system. Whenever practicable, the surrogate parent must be
familiar with the cultural or language background of the
child.

{3} The nomination for appointment of a surrogate
parent, along with all necessary supporting documents, must
be submitted to the youth court for official appointment of
the surrogate parent by the court. The trustees of a school

district or their designee or the governing authority of an

institution or its designee shall take all reasonable actiocn

to ensure that the youth court appeoints or denies the
appointment of a person nominated as a surrogate parent
within 45 days of the court's receipt of all necegsary
supperting documents. If the youth court deniesg an

appointment, the trustees of a district or their designee or

the governing authority of an institution or its designee

shall nominate another person to be appointed as the

surrogate parent.

{4) The superintendent of public instruction shall

-16-
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adopt rules for a procedure to terminate the appointment of
a surrogate parent when:

{a) a child's parents are identified;

(b} the whereabouts location of the parents are is
discovered;

(c) the child is no longer a ward of the state; or

(d) the surrogate parent wishes to discontinue his the
appointment ., ”

Section 6. Section 52-2-101, MCA, is amended to read:

"52-2-101. Definitions., As used in this part, the
following definitions apply:

{1) "Child welfare services™ means the establishing,
extending, and strengthening of child welfare services
(especially in predominantly rural areas) for the protection
and care of abused, dependent, or neglected children.

{2} “Department” wmeans the department of family
services provided for in 2-15-2401.

{3} (a) "Emotionally disturbed child" means a child
determined by a psychologigt, psychiatrist, licensed social
worker, or special education child study team (established
under rules adopted by the superintendent af public
instruction to implement Title 20, chapter 7, part 4} to
have:

(i) an identifiable mental health problem as identified

in a nationally recognized classification system or as
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defined in 20-7-401¢5%(8); and

(ii) a substantial impairment, evident for a reasonable
length of time, that is characterized by a dysfunction in
any of the following areas:

{A) relationships;

{B) behavior:

{C) cognition; or

{D) education.

(b) The nationally recognized classification system
referred to in subsection {3}la)(i1) must be one recognized
by rules established by the department.

(4) "Public assistance” or "assistance" means any type
of monetary or other assistance Furnished under this title
to a person by a state or county agency, regardless of the

original socurce of the assistance."

NEW SECTION., Section 7. Repealer. Sections 20-7-413

and 20-7-415, MCA., are repealed,

NEW SECTION. Section 8. Effective date. [This act] is

effective July 1, 1993,

-End-

—18_



53rd Legislature LC 1453/01

14
15
16
17
18
19
20
21
22
23
24
25

APPROVED BY COMM. ON EDUCATION
AND CULTURAL RESOURCES

€ BILL NO. L/fi

INTRODUCED BY

BY REQUEST OF THE SUPERINTENDENT
OF PUBLIC INSTRUCTION

A BILL FOR AN ACT ENTITLED: “"AN ACT GENERALLY REVISING THE
SPECIAL EDUCATION LAWS TO COMPLY WITH THE REQUIREMENTS OF
THE FEDERAL INDIVIDUALS WITH DISABILITIES EDUCATIOR ACT;
AMENDING SECTIONS 20-7-401, 20-7-403, 20-7-411, 20-7-414,
20-7-461, AND 52-2-101, MCA; REPEALING SECTIONS 20-7-413 AND

20-7-415, MCA; AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 3. Section 20-7-401, MCA, is amended to read:
*20-7-401. Definitions. In this title, unless the

context clearly indicates otherwise, the Eollowing

definitions apply:

{1) TAssistive technology device” means any item, plece

of equipment, or product system, whether acquired

commercially, modified, or customized, that is wused to

increase, maintain, or improve the functional capabilities

of children with disabilities.,

(2} “"Assistive technolcoqy service" means any service

that directly assists a child with disabilities in the

selection, acquisition, or use of an assistive technology

4[E§E5yulun-n~numd
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THERE ARE NO CHANGES ON THIS BILL
AND WILL NOT BE REPRINTED. PLEASE
REFER TO INTRODUCED (WHITE) BILL
FOR COMPLETE TEXT.
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SECOND READING
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€ BILL NO. L/f_‘f

INTRODUCED BY

BY REQUEST OF THE SUPERINTENDENT

OF PUBLIC INSTRUCTION

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE
SPECIAL EDUCATION LAWS TO COMPLY WITH THE REQUIREMENTS OF
THE FEDERAL INDIVIDUALS WITH DISABILITIES EDUCATION ACT;
AMENDING SECTIONS 20-7-401, 20-7-403, 20-7-411, 20-7-414,
20-7-461, AND 52-2-101, MCA; REPEALING SECTIONS 20-7-413 AND
20-7-415, MCA; AND PROVIDING AN EFFECTIVE DATE.*

BE IT ENACTED BY THE LECGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 20-7-401, MCA, is amended to read:
*20-7-401. Definitions. In this title, wunless the

context clearly indicates otherwise, the following

definitions apply:

{1) "Assistive technology device™ means any item, piece

of equipment, or product aystem, whether acquired

commercially, modified, or customized, that is used to

increage, maintain, or improve the functional capabilities

of children with disabilities.

{2) “Assistive technology service®™ means any service

that directly assists a child with disabilities in the

selection, acquisition, or use of an assistive technology

nlzgizyulun.uucama

["- . B - U .

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1453/01

device. The term includes:

{a) the evaluation of the needs of a child with

disabiiitieu, including a functional evaluation of the child

in the child's customary environment;

{b} purchasing, leasing, or otherwise providing for the

acguisition of assistive technology devices by a child with

disabilities;

{c) selecting, designing, fitting, customizing,

adapting, applying, retaining, repairing, or replacing an

assistive technology device;

(4} coordinating and usging other therapies,

interventions, or services with assistive technology

devices, such as those associated with existing education

and rehabilitation plans and programs;

{e) training or technical agsistance for a child with

disabilities or, if appropriate, training or technical

asgistance for that child's family; and

{f} training or technical assistance for professionals,

including individuals broviding education or rehabilitation

gervices, for employers, or for other individuals who

provide services to, employ, or are otherwise substantially

involved in the major life functions of children with

disabilities.
{3} "Autism” means a cenditien-that--is--manifested--by

severe-communication-and-other-developmentai-and-educationai

-2- ne 444
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problens developmental disability that significantly affects

verbal and nonverbal cosmunication and social interaction,

that is generally evident before 3 years of age, and _that

adversely affects a child's educational performance. Other

characteristics often associated with autism are engagement

in repeli1tive activities and stereotyped movements,

resistance to environment change or to change in_ daily

routines, and unusual responses to sensory experiences. The

term does not apply if a child's educationa)l performance is

adversely affected primarily because the child has a serious

emotional diaturbance,

t23{(4) *Child with disabilities® means a child with

evaluated in accordance with the requlations of the

Individuals With Digabilities Education Act as having

cognitive delay; hearing impairment, including deafness;

speech-ianguage speech or lanquage impairment; visual

impairment, including blindness; emotional disturbance;
orthopedic impairment; autism; traumatic brain injury; other

health impairments; deaf-blindness; multiple disabiljties;

or specific learning disabilitiesy and who because of those
impairments needs special education and related services. A
child who is 5 years of age or younger may be identified as
a child with disabilities without the specific disabilities
being specified. '

t33{5) "Cognitive delay" means significantly subaverage

_3_
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general intellectual functioning existing concurrently with
deficits in adaptive behavior and manifested during the
developmental period that adversely affects a child's
educational performance.

(6) "Deaf-blindness™ means  concomitant hearing and

visual impairments, the combination of which causes such

severe communication problems and other developmental and

educational problems that the problems cannot be

accommodated in special education programs solely for

children with deafness or for children with blindneas.

t43(7) “Deatness” means a hearing impairment that is so
severe that the chiidis--hearing-ia-nonfunctionai-for—the

purpose—-of child is impaired in processing linguistic

information through hearing, with or without amplification,

in_a wmanner that adversely affects the child's educational

performance.
+53(8) "Emotional disturbance” meansg a condition
exhibiting one or more of the following characteristics to a

marked degree and over a long period of time that adversely

-affects educational performance: an inability to learn that

cannot be explained by intellectual, sensory. or health
factors; an inability to build or maintain satisfactory
interpersonal relationships with peers and teachers;
inappropriate types of hehavior or feelings under normal

circumstances: a general pervasive mood of unhappiness or

-4-
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depression; or a tendency to develop physical symptoms or
fears associated with personal or school problems. The term
includes schizophrenia. The term ‘does not include social
maladjustment, unless it is determined that the child is
emotionally disturbed.

t64{9) T"Free appropriate public education™ means the
provision--of--reguiar-or-speciai-education-and-reiated-aids
and--services--that--are---designed-—-to—--meet---individual
educational---needs---of---chitdren---with--disabitiitien--ans
adequateiy-as-the-needs-of-chiidren-without-disabitities-are

met special education and related services that:

{a) are provided at public expense under public

supervision and direction and without charge;

{b) meet the accreditation standards of the board of

public education, the special education tequirements of the

superintendent of public instruction, and the requirements

of the Individuals With Disabilities Education Act;

{c) include preschool, elementary school, and high

school education in Montana; and

(d) are provided in conformity with an individualized

education program that meets the requirements of the

Individuals With Disabilities Education Act.

€73(10) "Hearing impairment" means an impairment in
hearing, whether permanent or fluctuating, that adversely

affects a child's educational performance but that is not
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included within the definition of deatness.

+83(11) “"Orthopedic impairment® means a severe
orthopedic disability that adversely affects a child's
educaticnal performance. The term includes but is not
limited to ispairment caused by congenital anomaly {e.q..
clubfoot or absence of some wmember), impairmentas caused by
disease (e.g.., poliomyelitism or bone tuberculosis), and
impairments from other causes (e,g., fractures aor burns that
cause contractures, amputation, cerebral palsy).

t93(12) "Other health impairment” means limited
strength, wvitality, or alertness due to chronic or acute
health problems, such as a heart condition, tuberculosis,
rheumatic £fever, nephritis, asthma, sickle-cell aneamia,
hemophilia, epilepsy., lead poisoning, leukeiia, or diabetes,
that adversely affects a child's educational performance.

fieillgl "Related services"™ means transportation and any
developmental, corrective, and other supportive services
that are required to assist a child with disabilities to
benefit from special education and includes speech-language
pathology, audiology, occupational therapy, and physical

therapy, recreation, including therapeutic recreation, early

identification and assessment of disabilities in children,

counseling servicea, including rehabilitation counseling,

and medical services for diagnostic or evaluation purposes,

The term also includes school health services, social work

-6-
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services in schools, and parental counseling and training.

t133{14) "Special education™ means sapecially denigned
instruction, given at no cost to the parents or guardians,
to meet the unigue needs of a child with disabilities,
including but not limited to instruction conducted in a
classroom, home, hospital, institution, or other setting and
instruction in physical education.

t323(15) "Specific learning disability"™ means a disorder
in one or more of the basic psyechological processes involved
in understanding or in using language, spoken or written,
that may manifest itself in an imperfect ability to listen,
think, apeak, read, write, apell, or do mathematical
calculations. The term includes but is not limited to such
conditions as perceptual handicaps, brain injury, minimal
brain dysfunction, dyslexia, and developmental aphasia. The
term does not include children who have learning problems
that are primarily the result of visual , hearing, or motor
handicaps;: cognitive delay; or environmental, cultural, or

economic disadvantages.

t233(16) "Speech-language impairment” means a
communication disorder, such as stuttering, impaired

articulation, or a language or voice impairment, that
adversely affects a child's interpersonal relationships or
educational performance.

t143(17) "Surrogate parent” means an individual

_7_
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appointed to safeguard a child's rights and protect the
child's intereats in sducational evaluation, placeaent, and
hearing or appeal procedures concerning the child.

+3254(18) "Traumatic brain iniury* means an acquired

injury to the brain caused by an external physical Fforce,

resulting in total or partial functional disability or

psychosocial impairment, or both, that adversely affects a

child's educational performance. The term does not apply to

brain injuries that are congenital or degenerative or to

brain injuries that are induced by birth trauma.

(X9]) "visual impairment™ means an impairment that, after
correction, adversely affects a c¢hild's educational
performance. The term includes both partial blindneas and
blindnessa."

Section 2. Section 20-7-403, MCA, is amended to read:
"20-7-403. Duties of superintendent of public
instruction. The superintendent of public inatruction shall
supervise and coordinate the conduct of special education in
the state by:

{1) recommending to the board of public eduacation
adoption of those policies necessary tc establish a planned
and coordinated program of special education in the state;

{2) administering the policies adopted by the board of

public education;

{3) certifying special education teachers on the basis
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" of the special qualificaticns for the teachers as prescribed

by the board of public education;

{(4) establishing procedures to be used by school
district personnel in identifying children with
disabilities;

{5) recommending to districts the type of special
education class or program needed to serve the children with
disabilities of the dimtricts and preparing appropriate
guides for developing individuail lngividualized education
programs;

{6) seeking for local districts appropriate
interdisciplinary assistance from public and private
agencies in diagnosing the special education needs of
children, in planning prtograms, and in admitting and
discharging children from those programs;

(7) assisting local school districts, institutions, and
other agencies in developing full-gervice programs for all
children with disabilities;

(8) approving, as they are proposed and annually
thereafter after approval, those special education classes
or programs that comply with the laws of the state of
Montana, policies of the board of public education, and the
regulations of the superintendent of public instruction;

(9) providing technical assistance to district

superintendents, principals, teachers, and trustees;
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(10) conducting conferences, offering advice, and
otherwise cooperating with parents and other interested
pecrsons;

{11) preparing ensuring appropriate training and
instructional material for persons appointed as surrogate
parents that outlines their duties toward the child,
limitations on what they may do for the child, duties in
relation to the child*s records, sources of assistance
available to the surrogate parent, and the need to seek
competent legal assistance in ismplementing hearing or appeal
procedures;

{12) aceing--as-—the--coordinating--agency--with-federal
agenciesy-other-state-agenciesy;--potiticai--subdivisiona--of
the--atater-and-private-bodies-on-matters-conecerning-special

educationy ensuring that the requirements of the Individuals

With Disabilities Education Act are met and that each

educational program for - children with disabilities

administered within__the state, including each program

administered by any other agency, is under the general

supecrvigion of the superintendent of public instruction,

meets the accreditation atandards of the board of public

education, and meets the requirements of the superintendent

of public instruction, reserving to the other agencies and

political subdivisions their full reaponsibilities for other

aaspects of the care of children needing special education or

-10-
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for providing or paying for some or all of the costs of a

free appropriate public education to children with

dimabilities within the state:

{13) administeeing--regironai--speciai-education-services
for-chitdren-in-need-of-apecial-education-in-accordance—with
policies-of-the-board-of-pubiic-educations;

ti4y contracting for the delivery of audiological
services to thoae children allowed by Montana law in
accordance with policies of the board of public education:
and

¢354{14) contracting with a public school district or a
private residenti#[ Facility for the provision of a free
appropriate public education for a child when a state agency
places a child with disabilities who is in need of special
education in:

(a) an in-state residential facility or children's
psychiatric hespital; or

{b} an cut-of-gstate public school or private
residential facility.”

Section 3. section 20-7-411, MCA, is amended to read:

*20-7-411. Regular claasses preferred -- obligation to
est;blinh special education program. (1) All children with
digabilities in Montana are entitled to a free appropriate
bublic education provided in the least restrictive

alternative setting. To the maximum extent appropriate,
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children with disabilities, including children in public or
private institutions or other care facilities, must be
aducated with children who do not have disabilities.
Separate schooling or other removal of children with
disabilities Ffrom the regular educaticnal environment may
occur only when the nature or severity of the disability is
such that education in regular classes with the use of
supplementary aids and services cannot be achieved
satisfactorily.

(2) After--September-17-197%7-the The board of trustees
of every school district shall provide or establish and
maintain a special education program for every-persen each
child with a--dissbiitity--as--herein--defined dipabilities
between the ages of 6 and 18, inclusive.

(3) ©On--or--before--September-1,-1996;-the The board of
trustees of each elementary district shall provide or
establish and maintain a special education program for each
preschool child with disabilities between the agea of 3 and
6, inclusive,

{4) The board of trustees of a school district may meet
its obligation to serve persons with disabilities by
establishing tts own special education program, by
establishing a cooperative special education program, or by
participating in a regiconal services program.

{5} The trustees of a aschool district shall enaure that

-12-
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assistive technclogy devices or assistive technology

services, or both, are made available to a child with

disabilities if reguired as a part of the child's special

education services, related services, or supplementary

aids.”
Section 4. section 20-7-414, MCA, is amended Lo read:
"20-7-414. Determination of children in need and type
of special education needed -- approval of classes and
programs by superintendent. {1} The determination of the
children requiring special education and the type of special
education needed by these children is the responaibility of

the ¢trustees school district, and the determination must be

made in compliance with the procedures established in the
rules of the superintendent of public instruction. Whenever
the-trustees-of-a-schooi-district-or-the-geverning-authority
of-an-institution-itearn-of--a--ehitd--wieh--disabitities--in
their-jurisdiction-who-ia-in-need-of-apecini-educationy-they
shail--determine--that--the--chitd-is-itn-need-of-a-sarrogate
parent-if-the-parents-er-guardian-cannot-be--identified--ory
after--reasonabie--effortay——the--whereabouts-of-the-parentes
cannot-be-diacovered-or-if-the-child-is-a-ward-of-rhe-states
The-determinntion-must-he-made-within-18-daya-of-the-date-on
which-the-trusteen-of-a-school--district--or--the--governing
authority-—of--an-institution-tearned-of -the-presence-of-the

ehiid-in-the--districe--—-ff--the--chitd--+9--in--need--of--n
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aurragcte——parenty——the-trnlteeo-ei-a--ehoot—diatrieé-er-thﬂ
governing-antherity--of--an--institution--shati-—-nominate--a
surrogate--parent--for-the-chitd-as-provided-in-28-7?-46% The

school district shall make available a Ffree appropriate

public  education to all children who are eligible under the

Individuals With Disabilities Education Act and who are

residents of the schcol districgt,

(2) #whenever the trustees of a district intend to
establish a special education class or program, they shall
apply for approval and fumnding of the class or program by
the superintendent of public instruction. The superintendent
of public instruction shall approve or disapprove the
application for the special education class or program on
the basis of its comepliance with the laws of the state of
Montana, the special education policies adopted by the board
of public education, and the rules of the superintendent of
public instruction. A special education class may not be
operated by the trustees without the approval of the
superintendent of public ingtruction., Each special education
class or program must be approved annually to be funded as

part of the foundation program for special education.”
Section 5. section 20-7-461, MCA, is amended to read:
“20-7-461. Appointment and termination of appointment

of surrogate parent. (1) Any-person-may-mdvise-the--trustees

of--a--achoot--diatrict--or--the--governtng--authority-of-an

_1‘-



L- I - NS R - 4

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

LC 1453/01

institution-of-a-chitd-with-disabilitiens-within-the-districe
who-may-be-in—need-of -a-snrrogate-parent:-the-bteustees-of--a
sehool-district-or-the-governing-authority-of-an-institution
shali--determine-whether-the-child-is-in-need-of-a-surrogate
parent-as-provided-in-20-7-414:-3f-rhe-trunteen-of-a--school
district--or--the--qoverning--authority--of--an--institution
devermine--that--the-child-is-in-need-of-a-surrogate—parenty
they-shati-neminate—a-surrogate-parent-for-the-chi¥d--within

30---days--of--that--determinatéonr A school district or

institution that provides education to a child with

disabilities shall adopt procedures tc assign an individual

to act as a surrogate parent for a child with disabilities

whenever the parents or quardian cannot be identified or,

after reascnable efforts, the location of the parents cannot

be discovered or if the child is a ward of the satate, The

determination of need for a surrogate parent must be made

within 10 days of the date on which the schocl district or

its designee or the governing authority of an institution or

its designee learnas of the presence of the child in the

district., If the child is in need of a surrogate parent, the

trustees of a school district or their designee or the

qoverning authority of an institution or its designee shall

nominate a surrogate for the child within 30 days of that

determination.

(2) The person nominated as a surrogate parent amust be
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an adult who is not an employee of a state or local
educational agency. The surrogate parent may not have a
vested interest that will conflict with his the person's
representation and protection of the child., The surrogate.
whenever practicable, must be knowledgeable about the
educational system, special education requirements, and the
legal rights of the child in relation to the educational
system. Whenever practicable, the surrogate parent must be
familiar with the cultural or language background of the
child.

(3) The nomination for appointment of a surrogate
parent, along with ali necessary supporting documenta, must
be submitted to the youth court for official appointment of
the surrogate parent by the court. The trustees of a school

district or their designee or the governing authority of an

institution or its designee shall take all reasonable action

to ensure that the youth court appoints or denies the
appointment of a person nominated as a surrogate parent
within 45 days of the court's receipt of all necessary
supperting documents. If the youth court denies an

appointment, the trustees of a district or their designee or

the governing authority of an institution or its designee

shall nominate another person to be appointed as the
surrogate parent,

(4) The superintendent of public instruction shall

-16-
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adopt rules for a procedure to terminate the appeintment of
a4 surrogate parent when:

{a) a child's parents are identified;

(b} the whereabouts location of the parents are is
discovered:

{c} -the child is no longer a ward of the state; or

{d) the surrogate parent wishes to discontinue his the
appointment.”

Section 8. section 52-2-101, MCA, is amended to read:

*52-2-101. Definitions. As wused in this part, the
following definitions apply:

(1} "Child welfare services" means the establishing,
extending, and strengthening of child welfare services
{especially in predominantly rural areas) for the protection
and care of abused, dependent, or neglected children.

(2) “"Department™ means the department of family
services provided for in 2-15-2401.

(3) {a) "BEmotionally disturbed child* means a child
determined by a psychologist, psychiatrist, licensed social
worker, or special education child study team (established

under rules adopted by the superintendent of public

instruction to implement Title 20, chapter 7, part 4) to

have:
(i) an ideptifiable mental health problem as identified

in a nationally recognized classification system or as
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defined in 20-7-401¢53(8); and

(ii}) a substantial impairment, evident for a reasonable
length of time, that is characterized by a dysfunction in
any of the following areas:

{A) relationships;

(B} behavior;

(C} cognition; or

{D) education.

(b) The nationally recognized classification system
referred tc in subsection (3){a)(i) must be one recognized
by rules established by the department.

(4) “Public assistance” or “"assistance™ means any type
of monetary or other assistance furnished under this title
to a person by a state or county agency, regardless of the
original source of the assistance.”

NEW SECTION. Section 7. Repealer. Sections 20-7-413
an6720-7-015, MCA, are repeaied.

NEW SECTION. Section 8. Rffective date. [This act] is
effective July 1, 1993,

-Bnd-
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SENATE STANDING COMMITTEE REPORT

Page 1 of 1
March 15, 1993

MR. PRESIDENT: -

We, your committee on Education and Cultural Resources having
had under consideration House Bill No. 494 (first reading copy --
blue), respectfully report that House Bill No. 494 be amended as
follows and as so amended be concurred in.

Signed: (?;{p/fﬁ%ﬁ4%2f&/}ksw4f

Senator Chet ylaylock, Chair

That such amendments read:

1. Page 10, line 21.
Following: "meets the"

Strike: "accreditation"

Insert: "education”

2. Page 14, lines 6 and 7.

Following: "who"

Strike: remainder of line 6 through "of" on line 7
Insert: "reside in"

—END-

SENATE
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HOUSE BILL NO. 494
INTRODUCED BY DOWELL
BY REQUEST OF THE SUPERINTENDENT

OF PUBLIC INSTRUCTION

A BILL FGR AN ACT ENTITLED: “AN ACT GENERALLY REVISING THE
SPECIAL EDUCATION LAWS TO COMPLY WITH THE REQUIREMENTS OF
THE FEDERAL INDIVIDUALS WITH DISABILITIES EDUCATION ACT;
AMENDING SECTIONS 20-7-401, 20-7-403, 20-7-411, 20-7-414,
20-7-461, AND 52-2-101, MCA; REPEALING SECTIONS 20-7-413 AND

20-7-415, MCA; AND PROVIDING AN EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE COF THE STATE OF MONTANA:

Section 1. Section 20-7-401, MCA, is amended to read:

»20-7-401. Definitions. In this title, unless the
context clearly indicates otherwise, the following
definitions apply:

{1y "Assistive technology device" means any item, piece

of equipment., or product system, whether acgquired

commercially, modified, or customized, that is used to

increase, maintain, or improve the functignal capabilities

of children with disabilities.

(2} “"Assistive technology service” means any service

that directly assists a _child with disabilities in the

selection, acquisition, or use of an assistive technology

f\ (Montana Lagisiative Councyd
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device. The term includes:

{(a) the evaluation ¢of the needs of a child with

disabilities, including a functional evaluation of the child

in the child's customary environment;

{b) purchasing, leasing, or otherwise providing for the

acquisition of assistive technology devices by a child with

disabilities;

{c) selecting, designing, fitting, customizing,

adapting, applying, retaining, repairing, or replacing an

assistive technology device;

{d) coordinating and using other therapies,

interventions, or services with assistive technology

devices, such as those associated with existing education

and rehabilitation plans and programs;

{e) training or technical assistance for a child with

disabilities or, if appropriate, training or technical

assistance for that child's family; and

{f) training or technical assistance for professionals,

including individuals providing education or rehabilitation

services, for employers, or for other individuals who

provide services to, employ, or are otherwise substantially

involved in the major 1life functicns of c¢hildren with

disabilities.
(3) "Autism" means a econditiom-chat--+a--manifested--by

severe—communication-and-sther-deveinpmantal-and-educational

-2- HB 494
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probiems developmental disability that significantly affects

verbal and nonverbal communication and social interaction,

that is generally evident before 3 vears of age, and that

adversely affects a child's educational performance. Other

characteristics often associated with autism are engagement

in repetitive activities and stereotyped movements,

resistance to environment <change or to change in daily

routines, and unusual responses to sensory experiences. The

term does not apply if a child's educational performance is

adversely affected primarily because the child has a serious

emoticonal disturbance.

t2¥(4) “Child with disablilities" means a child wzth

evaluated in accordance with the regulations of the

Individuals With Disabilities Education Act as having

cognitive delay; hearing impairment, including deafness;

speech-language speech or language impairment; visual

impairment, including blindness; emotional disturbance;
orthopedic impairment; autism; traumatic brain injury; other

health impairments; deaf-blindness; multiple disabilities:

or specific learning disabilitiesy and who because of those
impairments needs special education and related services. A
child who is 5 years of age or younger may be identified as
a child with disabilities without the specific disabilities
being specified,

+3¥(5) “Cognitive delay” means significantly subaverage
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general intellectual functioning existing concurrently with
deficits in adaptive behavior and manifested during the
developmental period that adversely affects a child's

educational performance.

{6) "Deaf-blindness" means concomitant hearing and

visual impairments, the combination of which causes such

severe communication problems and other developmental and

educational problems that the problems cannot be

accommodated in special education programs solely for

children with deafness or for children with blindness.

t4y(7) "Deafness" means a hearing impairment that is so
severe that the ehitdis—-hearing-+s-nenfunctionai-far-the

purpese--of child is impaired in brocessing linguistic

information through hearing, with or without amplification,

in a manner that adversely affects the child's educational

performance.

¢5+{8) "Emotional disturbance* means a condition
exhibiting one or more of the following characteristics to a
marked degree and over a long period of time that adversely
affects educational performance: an inability to learn that
cannot be explained by intellectual, sensory, or health
factors; an inability to build or maintain satisfactory
interpersonal relationships with peers and teachers;
inappropriate types of behavior or feelings wunder normal

circumstances; a general pervasive mood of unhappiness or
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depression; or a tendency to develop physical symptoms or
fears associated with personal or school problems. The term
includes schizophrenia, The term does not include social
maladjustment, unless it is determined that the child is
emotionally disturbed.

t6¥{9) "Free appropriate publiec education" means ¢he
provision--of--reguiar-or-speciat-education-and-retated-aids
and--aervieces--that——are---designed---to---meet---individuat
educationar---needs—--of---chitdren~--with--disabiiities--as
sdegquatety-as-the-needs-of-chitdren-without-disabiizttiea-are

met special education and related services that:

(a) are provided at public expense under public

supervision and direction and without charge:

{b) meet the accreditation standards of the board of

public education, the gpecial education requirements of the

superintendent of public instruction, and the reguirements

of the Individuals With Disabilities Education Act;

(¢} include preschool, elementary school, and high

school education in Montana: and

{dy are provided in conformity with an individualized

education program that meets the reguirements of the

Individuals With Disabilities Education Act.

t#¥(10) "Hearing impairment" means an impairment in
hearing, whether permanent or fluctuating, that adversely

affects a c¢hild's educaticnal performance but that is not
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included within the definition of deafness.

t8+(11) "Orthopedic impairment” means a severe
orthopedic disability that adversely affects a child's
educational performance. The term includes but is not
limited to impairment caused by congenital anomaly (e.g..,
clubfoot or absence of some member), impairments caused by
disease (e.g., poliomyelitis or bone tuberculesis), and
impairments Efrom other causes {e.g., fractures or burns that
cause contractures, amputation, cerebral palsy).

€33(12) "Other health impairment" means limited
strength, vitality, or alertness due to chronic or acute
health problems, such as a heart condition, tuberculesis,
rheumatic fever, nephritis, asthma, sickle-cell anemia,
hemophilia, epilepsy, lead poisoning, leukemia, or diabetes,
that adversely affects a child's educational performance.

t38¥(13) "Related services" means transportation and any
developmental, corrective, and other supportive services
that are required to assist a c¢hild with disabilities to
benefit from special education and includes speech-language
pathclogy, audiology, occupational therapy, eanad physical

therapy, recreation, including therapeutic recreation, early

identification and assessment of disabilities in children,

counseling services, including rehabilitation counseling,

and medical services for diagnestic or evaluation purpcoses.

The term also includes school health services, social work
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services in schools, and parental counseling and training.,

t:3¥(14) “Special education" means specially designed
instruction, given at no cost to the parents or guardians,
to meet the unique needs of a child with disabilities,
including but not limited to instruction conducted in a
classroom, home, hospital, institution, or other setting and
instruction in physical educatiocn.

+323(15) "Specific learning disability" means a disorder
in one or more of the basic psychological processes involved
in understanding or in using language, spoken or written,
that may manifest itself in an imperfect ability to listen,
think, speak, read, write, spell, or do mathematical
calculations. The term includes but is not limited to such
conditions as perceptual handicaps, brain injury, minimal
brain dysfunction, dyslexia, and developmental aphasia. The
term does not include children who have learning problems
that are primarily the result of visual , hearing, or motor
handicaps; cognitive delay; or environmental, cultural, or

economic disadvantages.

+¥3%(16) “Speech-language impairment" means a
communication disorder, such as stuttering, impaired

articulation, or a language or voice impairment, that
adversely aEfects a child's interpersonal relationships or
educational performance.

+144(17) “"Surrogate parent” means an individual
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appointed tc safeguard a child's rights and protect the
child's interests in educational evaluation, placement, and
hearing or appeal procedures concerning the child.

+35%(18) "Traumatic brain injury" means an acquired

injury to the brain caused by an_external physical force,

resulting in  total or partial functional disability or

psychosocial impairment, or both, that adversely affects a

child's educational performance. The term does not apply to

brain injuries that are congenital or degenerative or to

brain injuries that are induced by birth trauma.

{19) "Visual impairment" means an impairment that, after
correction, adversely affects a child's educational
performance. The term includes both partial blindness and

blindness."

Section 2. secticn 20-7-403, MCA, is amended to read:
%20~-7-403. Duties of superintendent of public
instruction. The superintendent of public instruction shall
supervise and coordinate the conduct of special education in
the state by:

(1) recommending to the board of publi¢c education
adoption of those policies necessary to establish a planned
and coordinated program of special education in the state;

(2) administering the policies adopted by the bcocard of

public education;

{3) certifying special education teachers on the basis
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of the special gualifications for the teachers as prescribed
by the board of public education:

{4) establishing procedures to be used by school
district personnel in identifying children with
disabilities;

(5) recommending to districts the type of special
education class or program needed to serve the children with
disabilities of the districts and preparing appropriate
guides for developing individua: individualized education
programs;

(6) seeking for local districts appropriate
interdisciplinary assistance £from public and private
agencies 1in diagnosing the special education needs of
children, in planning programs, and in admitting and
discharging children from those programs;

(7) assisting local school districts, institutions, and
other agencies in developing full-service programs for all
children with disabilities;

(8) approving, as they are proposed and annually
thereafter after approval, those special education classes
or programs that comply with the laws of the state of
Montana, policies of the board of public education, and the
regulations of the superintendent of public instruction;

{9) providing technical assistance to district

superintendents, principals, teachers, and trustees;
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{10) conducting conferences, offering advice, and

otherwise cooperating with parents and other interested
persons;

(11) preparing ensuring appropriate training and
instructional material for persons appointed as surrogate
parents that outlines their duties toward the child,
limitations on what they may do for the «child, duties in
relation to the c¢hild's records, sources of assistance
available to the surrogate parent, and the need to seek
competent legal assistance in implementing hearing or appeal
procedures;

(12) acting--as—-the--coordinating-—agency-—with-federatl
ageneciesy-sther-seate-agenciesy--poatriticat--subdivisions--of
the--stater-and-private-hbodies-on-matters—concerning-speciat

edueationy ensuring that the requirements of the Individuals

With Disabilities Education Act are met and that each

educational program for children with disabilities

administered within the state, including each program

administered by any other agency, 1is under the general

supervision of the superintendent of public instruction,

mneets the acereditation EDUCATION standards of the board of

public education, and meets the reguirements of the

superintendent of public instruction, reserving to the other

agencies and political subdivisions their full

regsponsibilities for other aspects of the care of children
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needing special education or for providing or paving for

some or all of the costs of a free appropriate public

education to children with disabilities within the state;

[13) admintstering-regicnai-speciai--educaticn-——services
for-chtidran-rn-need-of-speciat-education-in-accordance-with
potrcres-ot-the-board-of-pubitec-educations

tt43 contracting for the delivery of audiclogical
services to those children allowed by Montana law in
accordance with policies of the board of public education;
and

t353(14) contracting with a public school district or a
private residential facility for the provision of a free
appropriate public education for a child when a state agency
places a child with disabilities who is in need of special
education in:

{a) an in-state residential facility or children's
psychiatric hospital; or

(b) an out-of-state public school or private

residential facility."

Section 3. section 20-7-411, MCA, is amended to read:

“20-7-411. Regular classes preferred —— abligation to
establish special education program. (1) All children with
disabilities in Montana are entitled to a free appropriate
public education provided in the least restrictive

alternative setting. To the maximum extent appropriate,
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children with disabilities, including children in public or
private institutions or other care facilities, must be
educated with children who do not have disabilities.
Separate schooling or other removal of children with
disabilities from the regular educational environment may
occur only when the nature or severity of the disability is
such that education in regular classes with the use of
supplementary aids and services cannot be achieved
satisfactorily.

(2) After-September-17;-19377;-the The board ¢of trustees
of every school district shall provide or establish and
maintain a special education program for emvery--person each
child with a--dissbiiity--as--herein--defined disabilities
between the ages of 6 and 18, inclusive.

(3) On-or-before-September—-1;-199087—the The board of
trustees of each elementary district shall provide or
establish and maintain a special education program for each
preschool child with disabilities between the ages of 3 and
&, inclusive.

{4) The board of trustees of a school district may meet
its obligation to serve persons with disabilities by
establishing its own special education program, by
establishing a cooperative special education program, or by
participating in a regional services pProgram.

{5) The trustees of a school district shall ensure that
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assistive technology devices or assistive technology

services, or both, are made available to a child with

disabilities if required as a part of the «c¢hild's special

education services, related services, or supplementary

alds."
Section 4. section 20-7-414, MCA, is amended to read:
"20-7-414. Determination of children in need and type
of special education needed -- approval of classes and
programs by superintendent. (1) The determination of the
children requiring special education and the type of special
education needed by these children is the responsibility of

the eruatees school district, and the determination must be

made in compliance with the procedures established in the
rules of the superintendent of public instruction. Whenever
the-trustees-of-a-aschoet-diserict-sr-the-gaverning-authoriey
of-—an-—-institution-—-tearn--of--—a-chitd-with-disebititiea-in
thetr-4urisdiction-who-is-in-need-sf-speciat-educationy-they
shali-determine-that-the-chitd-+¢s-itn--need--of--a--surrogate
parent-—if--the-parents-or-guardian-cannot-be-tdeneifiad-ory
afeer-reasonapie-eaffaresy-che--whareabouts--of--the--parentsa
cannct-pe-discovered-or-if-the-chitd-ita-a-ward-of-the-states
Phe-determination-must-be-made-within-10-days-of-the-date-on
whieh--the--trustess--of--a-scheci-diatrict-or-the-governing
anthority-of-an-tasticution-tearned-of-the-presence--of--the

chiid--in--~the-—-districtr-~¥f-~tha--chitd-~is--tn——need-ocf-a
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surrogate-perent;—the-efnstees—of—a—schooi—district-—or-—the
governing--autherity——ef——an——institut&on——shai}--nom&nate—a
surregate-parent-for-the-chitd-as-provided-in-——28-7-461 The

S5chool district shall make available a free appropriate

public education to all children who are eligible under the

Individuals With Disabilities Education Act and who are

restdents-of RESIDE IN the school district.

(2) Whenever the trustees of a district intend to
establish a special education class or program, they shaill
apply for approval and funding of the class or program by
the superintendent of public instruction., The superintendent
of public instruction shall approve or disapprove the
application for the special education class Or program on
the basis of its compliance with the laws of the state of
Montana, the special education policies adopted by the board
of public education, and the ryles of the superintendent of
public instruction. A special education class may not be
operated by the trustees without the approval of the
superintendent of public instruction. Each special education
class or program must be approved annually to be funded as

part of the foundation program for special education."
Section 5. section 20-7-461, MCA, is amended to read:

"20-7-461. Appointment and termination of appointment

of surrogate parent. (1) Any-persen-may-advisc—the-trustees

of—a—schooi——diatrict——of——ehe-—governing--authoriey--of—-un
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rnsticucion-of-a-chitd-with-disabitities-within-the-district
whe--may-be-in-need-of-a-surregate-parent-~Fthe-trustees-of-a
aschont-dintrict-or—the-governing-anthority-ocf-an-tnstitution
shaii-determine-wheeher-the-chitd-is-in-need-of-a--surregatce
parent—-as-provided-in-20-7-4i4;-Ff-che-trustees-of-a-schoel
district--or—-the--governing--autherity--of-—an--itnseiteution
determine-that-the-chitd-is-in-need-of-a--susregate——parenty
they--shati-neminate-a-surrogate-parent-for-the-echitd-within

38--days——ef--thae--determinations A school district or

institution that provides education to a child with

disabilities shall adopt procedures to assign an individual

ko act as a surrogate parent for a child with disabilities

whenever the parents or guardian cannot be identified or,

after reasonable efforts, the location of the parents cannot

be discovered or if the child is a ward of the state. The

determination of need for a surrogate parent must be made

within 10 days of the date on which the school district or

its designee or the governing authority of an institution or

its designee learns of the presence of the c¢child in the

district. If the child is in need of a surrogate parent, the

trustees of a school district o¢r their designee or the

governing authority of an institution or its designee shall

nominate a surrogate for the child within 30 days of that

determination.

{2) The person nominated as a surrogate parent must be
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an adult who is not an employee of a state or local
educational agency. The surrogate parent may not have a
vested interest that will conflict with his the persocn's
representation and protection of the child. The surrogate,
whenever practicable, must be knowledgeable about the
educational system, special education requirements, and the
legal rights of the child in relation to the educational
system. Whenever practicable, the surrogate parent must be
familiar with the cultural or language background of the
child,

(3) The nomination for appointment of a surrogate
parent, along with ail hecessary supporting documents, must
be submitted to the youth court for official appointment of
the surrogate parent by the court. The trustees of a schaol
district or their designee or the governing authority of an
institution or its designee shall take all reasonable action

to ensure that the youth court appoints or denies the

appocintment of g pPerson nominated as a surrcgate parent
within 45 days of the court's receipt of all necessary
supporting documents. If the vyouth court denies an

appointment, the trustees of a distriet or their designee or

the governing authority of an institution or its designee

shall nominate another person to be appcinted as the

surrogate parent.

{4) The superintendent of publiec instruction shall
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adopt rules for a procedure to terminate the appointment of
a surrogate parent when:

(a) a child's parents are identified;

{b) the whereabsauts location of the parents are is
discovered;

(c} the child is no longer a ward of the state; or

(d) the surrogate parent wishes to discontinue his the
appointment.”

Section 6. section 52-2-101, MCA, is amended to read:

*52-2-101. Definitions. As wused in this part, the
following definitions apply:

(1) "Child welfare services" means the establishing,
extending, and strengthening of «c¢hild welfare services
(especially in predominantly rural areas) for the protection
and care of abused, dependent, or neglected children.

(2) "Department" means the department of family
services provided for in 2-15-2401,

(3) (a) "Emotionally disturbed child" means a child
determined by a psychologist, psychiatrist, licensed social
worker, or special education child study team (established
under rules adopted by the superintendent of public
instruction to implement Title 20, chapter 7, part 4) to
have:

{i) an identifiable mental health problem as identified

in a nationally recognized classification system or as
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defined in 20-7-401¢53(8); and

(ii} a substantial impairment, evident for a reasonable

length of time, that is characterized by a dysfunction in

any of the following areas:
(A} relationships;
{B} behavior;
(C) cognition; or
(D) education.

(b) The nationally recognized classification system

referred to in subsection (3){a)(i) must be one recognized

by rules established by the department.

{(4) "Public assistance" or “assistance" means any type

of monetary or other assistance furnished under this title

to a person by a state or county agency, regardless of the

original source of the assistance."

NEW SECTION. Section 7. Repealer. Sections 20-7-413

and 20-7-415, MCA, are repealed.

NEW SECTION. Section 8. Effective date. [{This act] is

effective July 1, 1993,

-End-
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