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~ BILL NO • .J!lj_ 
INTRODUCED BY ........ .l:.~,i,rAt'l""'J/,~£'&4 ________________ _ 

BY REQUEST OF THE SUPERINTENDENT 

OF PUBLIC INSTRUCTION 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE 

SPECIAL EDUCATION LAWS TO COMPLY WITH THE REQUIREMENTS OF 

THE FEDERAL INDIVIDUALS WITH DISABILITIES EDUCATION ACT; 

AMENDING SECTIONS 20-7-401, 20-7-403, 20-7-411, 20-7-414, 

20-7-461, AND 52-2-101, MCA; REPEALING SECTIONS 20-7-413 AND 

20-7-415, MCA; AND PROVIDING AN EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 20-7-401, MCA, is amended to read: 

"20-7-401. Definitions. In this title, unless the 

context clearly indicates otherwise, the following 

definitions apply: 

(1) "Assistive technology device" means any item, piece 

of equipment, or .11.roduct system, whether acquired 

commercially, modified, or customized, that is used to 

increase, maintain, or improve the functional capabilities 

of children with disabilities. 

(2} "Assistive technology service• means any service 

that directly assists a child with disabilities in the 

selectionL..-.!.£9.uisition, or use of an aasistive technology 
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device. The term includes: 

fa) the evaluation of the needs of a child with 

disabilities, including a functional evalu~~ion of the child 

in the child's CU$toma.ry environment; 

(b) purchasing, leasing, or otherwise providing for the 

acquisition of assistive technology devices by a child with 

disabilitiesi 

(c) selecting, desi~ fittin.9.r customizin.9..t 

adapting, applying, retaining, repairing, or replacing an 

assistive technol~ ~evic~ 

(d) coordinating and usin_g_ other therapies, 

interv_enttons, or services with assist;!ve technol~ 

devices, such as those associated with existing education 

and rehabilitation plans and programs; 

(e) training or technical assistance for a child with 

disabilities or, if appropriate, training or technical 

assistance for that child 1 s family; and 

(f) training or technical assistance for professionals, 

including individuals providing education or rehabilitation 

services, for e■ployers, or for other individuals who 

provide services to, employ, or are otherwise substantially 

involved in the aajor life f~~~ions of children with 

disabilities. 

ill_ •Autism• means a eenditton-that--is--manife9ted--by 

ae•ere-e&-uniea~ien-and-other-de•e¼opmenta¼-and-~dtteationa¼ 

-2-
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prob¼emo developmental disability that significantly affects 

verbal and nonverbal c01111unication and social interaction, 

that is generally evident before 3 years of age, and that 

adversely affects a child's educational performance. Other 

characteristics often associated with autism are en.9_!2ement 

in re,eet1ttve activities and stereotyped movements, 

resistance to environment change or to change in daily 

routines, and unusual responses to sensory e~perlences. The 

term does not apply if a child's educational performance is 

adversely affected primarily because the child. has a serious 

emotional disturbance. 

titl!l "Child with disabilities" means a child ri~h 

evaluated in accordance with the regulations of the 

Individuals With Disabilities Education Act as having 

cognitive delay; hearing iapairment, including deafness; 

11peeeh-¼11ng1111ge s.I!!.ech or lan.9.!!!i! impairment; visual 

impairment, including blindness; emotional disturbance; 

orthopedic impairment; autism; traumatic brain injury: other 

health impairments; deaf-blindness; multiple disabilities; 

or specific learning disabilitiesT and who because of those 

impairments needs special education and related services. A 

child who is 5 years of age or younger may be identified as 

a child with disabilities without the specific disabilities 

being specified. 

f3till "Cognitive delay" means significantly subaverage 

-3-

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1453/01 

general intellectual functioning existing concurrently with 

deficits in adaptive behavior and manifested during the 

developmental period that adversely affects a 

educational performance. 

child's 

i!l__:'_D~~f-blindness" means concomitant hearin~ and 

visual impairments, the combination of which cause§ such 

severe co1D1Dunication p_roblems and other develo.l!!!.ental and 

educational p_roblems that the J?.!9blems cannot be 

accommodated in special education programs solely for 

children with deafness or for children with blindness. 

t•till "Deafness• means-a hearing impairment that ia so 

severe that the eh¼¼d~s--heartn9-¼s-non£ttnet¼ena¼-for-ehe 

purpose--ef child is impaired in processing linguistic 

information through hearing, with or without aaplification, 

in a manner that adversely affects the child's educational 

performance. 

tStill "Emotional disturbance• means a condition 

exhibiting one or more of the following characteristics to a 

marked degree and over a long period of time that adversely 

affects educational performance: an inability to learn that 

cannot be explained by intellectual, sensory, or health 

factors1 an inability to build or maintain satisfactory 

interpersonal relationships with peers and teachers; 

inappropriate types of behavior or feelings under normal 

circumstances; a general pervasive mood of unhappiness or 
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depression; or a tendency to develop physical symptoms or 

fears associated with personal or school problems. The term 

includes schizophrenia. The term does not include social 

maladjustment, unless it is determined that the child is 

emotionally disturbed. 

t6tfil "Free appropriate public education• means the 

previsien--0£--re9~¼ar-or-speeia¼-edacation-and-re¼ated-aide 

and--serviees--that--are---designed---to---aee~---ind¼v¼d~a¼ 

edtteational---needs---of---ehildren---with--disab¼l¼t¼ea--aa 

adeqaate¼y-as-the-needa-ef-ehi¼dren-withoat-disabi¼ities-are 

aet s~cial edu~~U_on and r~!ated services that: 

(a) are provided at public expense under p_ubllc 

supervision and direction and without charge; 

fil_ meet the accreditl\tion standards of the board of 

public education, the special education requirements of the 

superintendent of public instruction, and the requirements 

of the Individuals With Disabilities Education Act; 

(c) include preschool, elementary school, and high 

school education in Montana; and 

(d) are provided in conformity ~!th an individualised 

education program that meets the requirements of the 

Individuals With Disabilities Education Act. 

titi!.Ql "Hearing impairment• means an impairment in 

hearing, whether permanent or fluctuating, that adversely 

affects a child's educational performance but that is not 
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included within the definition of deafness. 

t8tll!l •orthopedic impairment• means a severe 

orthopedic disability that adversely affects a child's 

educational performance. The term includes but is not 

limited to impairment caused by congenital anomaly (e.g.r 

clubfoot or absence of some member)r impairments caused by 

disease (e.g.r poliomyelitis or bone tuberculosis), and 

impairments from other causes (e.g., fractures or burns that 

cause contractures, amputatiOn, cerebral palsy). 

t9t1.!ll "Other health impairment" means limited 

strength, vitality, or alertness due to chronic or acute 

health problems, such as a heart condition, tuberculosis, 

rheumatic fever, nephritis, asthma, sickle-cell anemia, 

hemophili~, epilepsyr lead poisoningr leukemia, or diabetes, 

that adversely affects a child's educational performance. 

tl8ti!ll "Related services• means transportation and any 

developmental, corrective, and other supportive services 

that are required to assist a child with disabilities to 

benefit from special education and· includes speech-language 

pathology, audiology, occupational therapy, eftd physical 

therapy, recreation, including therapeutic recreation, early 

identification and assessment of disabilities in children, 

counseling services, including rehabilitation counseling, 

and medical services for diagnostic or evaluation purposes. 

The term also includes school health services~ social work 
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services in schools, and parental counseling and training. 

t¼¼t..l!!l •special education• means specially designed 

instruction, given at no cost to the pa.rents or guardians, 

to meet the unique needs of a child with disabilities, 

including but not limited to instruction conducted in a 

classroom, home, hospital, institution, or other setting and 

instruction in physical education. 

t¼~t.till •specific learning disability• means a disorder 

in one or more of the basic psychological processes involved 

in understanding or in using language, spoken or written, 

that may manifest itself in an imperfect ability to listen, 

think, speak, read, write, spell, or do mathematical 

calculations. The term includes but is not limited to such 

conditions as perceptual handicaps, brain injury, minimal 

brain dysfunction, dyslexia, and developmental aphasia. The 

term does not include children who have learning problems 

that are primarily the result of visual, hearing, or motor 

handicaps; cognitive delay; or environmental, cultural, or 

economic disadvantages. 

t¼,ti.!!1 •speech-language 

communication 

articulation, 

disorder, such 

or a language 

impairment• means a 

or 

as stuttering, impaired 

voice impairment, that 

adversely affects a child's interpersonal relationships or 

educational performance. 

tl4til1.l "Surrogate parent• means an individual 
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appointed to safeguard a child"s rights and protect the 

child's interests in educational evaluation, placeaent, and 

hearing or appeal procedures concerning the child. 

f¼Stl18) •Traumatic brain injury" means an acquired 

injury to the brain caused by an external physical force, 

resulting in total or partial functional disability or 

psychosocial impairment, or both, that advereely affects a 

child's educational performance. The ter• does not apply to 

brain injuries that are congenital or degenerative or to 

br~in injuries that are induced by birth trauma. 

1..!!l •visual impairment• means an impairment that, after 

correction, adversely affects a child's educational 

performance. The term includes both partial blindness and 

blindness." 

Section 2. Section 20-7-403, MCA, is amended to read: 

"20-7-403. Duties of superintendent of 

instruction. The superintendent of public instruction 

public 

shall 

supervise and coordinate the conduct of special education in 

the state by: 

(l) recommending to the board of public education 

adoption of those policies necessary to establish a planned 

and coordinated program of special education in the state; 

12) administering the policies adopted by the board of 

public education; 

(3) certifying special education teachers on the basis 
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of the special qualifications for the teachers as prescribed 

by the board of public education: 

(4) establishing procedures to be used by school 

with district personnel in identifying children 

.disabilities; 

(5) recommending to districts the type of special 

education class or program needed to serve the children with 

disabilities of the districts and preparing appropriate 

guides for developing individ~a¼ individualized education 

programs; 

( 6) seeking 

interdisciplinary 

for local 

assistance from 

districts 

public 

appropriate 

and private 

agencies in diagnosing the special education needs of 

children, in planning programs, and in admitting and 

discharging children from those programs: 

(7) assisting local school districts, institutions, and 

other agencies in developing full-service programs for all 

children with disabilities; 

(8) approving, as they are proposed and annually 

thereafter after approval, those special education classes 

or programs that comply with the laws of the state of 

Montana, policies of the board of public education, and the 

regulations of the superintendent of public instruction; 

(9) providing technical assistance to district 

superintendents, principals, teachers, and trustees; 

-9-

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1453/01 

(10) conducting conferences, offering advice, and 

otherwise cooperating with parents and other interested 

persons; 

( 11 ) preparing ensuring_ appropriate training and 

instructional material for persons appointed as surrogate 

parents that outlines their duties toward the child, 

limitations on what they may do for the child, duties in 

relation to the child's records, sources of assistance 

available to the surrogate parent, and the need to seek 

competent legal assistance in implementing hearing or appeal 

procedures; 

(12) 11eting--11s--the--eoordin11ttng--11geney--with-Eedera¼ 

aqeneiesT-o~her-stete-etene¼es7--po¼itiea¼--aabd¼•i•¼ona--of 

the--atate7-11nd-priv11te-bodiea-on-.. tters-eoneerning-apeeie¼ 

edtteatiOftT ensuring that the requirements of the Individuals 

With Disabilities Education Act are met ~~d that each 

educational ~ram for children with disabilities 

administered within the state, including each program 

administered by any other agency, is under the general 

supervision of the superintendent of public instruction, 

aeets the accreditation standards of the board of public 

education, and meets the requirements of the superintendent 

of public instruction, reserving to the other agencies and 

political subdivisions their full responsibilities for other 

aspects of the care of children needing special education or 

-10-
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for providing or paying for some or all of the costs of a 

free appropriate public education to children with 

disabilities within the state; 

(13) adainis~erin9--•99iona¼--speeia¼-eduea~ion-se••iees 

Eer-eh½¼dren-in-need-of-apec¼a¼-ed~ea~½en-½n-aeeoNianee-w¼~h 

pelieies-of-the-boa•d-of-publie-edneation~ 

tl4t contracting for the delivery of audiological 

services to those children allowed by Montana law in 

accordance with policies of the board of public education; 

a~ 

t¼Stlill contracting with a public school district or a 

private residential facility for the provision of a free 

appropriate public education for a child when a state agency 

places a child with disabilities who is in need of special 

education in: 

(a) an in-state residential 

psychiatric hospital; or 

(bl an out-of-state public 

residential facility." 

facility or children's 

school or private 

Section 3. Section 20-7-411, MCA, is amended to read: 

•20-7-411. Regular classes preferred -- obligation to 

establish special education prograa. (1) All children with 

disabilities in Montana are entitled to a free appropriate 

public education 

alternative setting. 

in the provided 

To the maximum 
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children with disabilities, including children in public or 

private institutions or other care facilities, auat be 

educated with children who do not have disabilities. 

Separate schooling or other removal of children with 

disabilities from the regular educational environment may 

occur only when the nature or severity of the disability is 

such that education in regular classes with the use of 

supplementary aids and services cannot be achieved 

satisfactorily. 

(2) After--Septeaber-l7-l9~~T-~he The board of trustees 

of every school district shall provide or establish and 

maintain a special education program for every-person each 

child with s--d¼sebi¼ity--as--hepein--defined dis~bilities 

between the ages of 6 and 18, inclusive. 

(3) en--o•--before--Sep~ellber-17-¼9987-~he The board of 

trustees of each elementary district shall provide or 

establish and maintain a special education program for each 

preschool child with disabilities between the ages of 3 and 

6, inclusive. 

(4) The board of trustees of a school district may meet 

its obligation to serve persons with disabilities by 

establishing its own special education program, by 

establishing a cooperative special education program, or by 

participating in a regional services program. 

(5) The trustees of a school district shall ensl!!e that 

-12-
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assistive technolo_gy devices or assistive technol29Y 

services, or both, are made available to a child with 

disabilities if required as a part of the child's special 

education services~~!ated services, or supplementary 

aids.'' 

Section 4. section 20-7-414, ~CA, is amended to read: 

•20-7-414. Deter•ination of children in need and type 

of special education needed approval of classes and 

prograas by superintendent. (l) The determination of the 

children requiring special education and the type of special 

education needed by these children is the responsibility of 

the ~rtteeees school district, and the determination must be 

made in compliance with the procedures established in the 

rules of the superintendent of public instruction. Whene•er 

tfte-tras~ees-of-a-seftoe¼-distr¼ct-o~-the-gevern¼ng-aather¼ty 

er-an-¼nat¼tat¼en-learn-ef--a--eh¼¼d--w¼th--d¼sab¼¼¼t¼es--¼ft 

the¼r-;ar¼ad¼et¼on-who-¼a-¼n-need-0E-apeeial-edaeat¼en7-they 

sha¼¼--deter■¼ne--that--the--ehi¼d-ia-in-need-of-a-sttrre9ate 

parent-if-the-parenta-er-9ttardian-eannat-be--identified--or7 

after--reaaonabie--efferta7--the--whereaboats-ef-the-parents 

eannet-be-diaeo•ered-er-if-the-ehi¼d-is-a-ward-ef-the-atate. 

~he-determ¼nat¼en-m~at-be-made-w¼th¼n-¼8-daya-eE-the-date-on 

whieh-the-traatees-eE-a-aeheei--d¼str¼et--or--the--goyern¼ng 

attthority--ef--an-instittttion-¼earned-ef-the-preaenee-of-the 

ehi¼d-in-the--diatriet.--ff--tne--ehi¼d--ia--in--need--ef--a 
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aarrogate--parent7--the-tra■tees-of-a-sehoo¼-d¼str¼et-or-tfte 

governtftg-aather¼ty--ef--an--¼nst¼tat¼en--sha¼¼--ftoa¼nate--a 

attrre9ate--parent--fer-the-ehi¼d-as-pre•ided-in-i8-T-46¼ The 

school district shall make available a free appropriate 

public education to all children who are eligible under the 

Individuals With Disabilities Education Act and who are 

residents of the school district. 

(2) Whenever the trustees of a district intend to 

establish a special education class or program, they shall 

apply for approval and funding of the class or program by 

the superintendent of public instruction. The superintendent 

of public instruction shall approve or disapprove the 

application for the special education class or program on 

the basis of its compliance with the laws of the state of 

Montana, the special education policies adopted by the board 

of public education, and the rules of the superintendent of 

public instruction. A special education class may not be 

operated by the trustees without the approval of the 

superintendent of public instruction. Each special education 

class or program must be approved annually to be funded as 

part of the foundation program for special education~" 

Section 5. Section 20-7-461, MCA, is amended to read: 

"20-7-461. Appointaent and teraination of appoint-nt 

of surrogate parent. (1) ~ny-peraon-may-ad•ise-the--trttat@ea 

of--a--sefteo¼--d½9triet--e~--the--9ewern½ng--anthority-0£-an 

-14-
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¼ftat¼eae¼oft-of-a-eh¼¼d-with-diaabi¼ities-withift-tlle-distriet 

who-aay-be-ift-fteed-of-a-sarr09ate-perentT-~he-trastees-of--s 

aehoo¼-dt■triet-er-the-9overntng-aathartty-of-an-¼nsttt~t¼on 

sha¼¼--deter■ine-whether-the-ehi¼d-ia-in-need-of-a-sarr09ate 

perent-ss-proYided-in-~8-~-4¼4T-¼f-the-trastees-of-a--sehool 

distriet--er--tfte--9o•erning--aathority--oi--an--instittttion 

detera¼ne--that--the-eh¼¼d-ts-in-need-of-a-s~rrogete-parent7 

they-shall-no■iftate-a-sarr09ate-perent-for-the-ehild--within 

38---days--of--that--deterainationT A school district or 

institution that ~rovides education to a child with 

disabilities shall adopt procedures to assign an individual 

to act as a surrogate parent for a child with disabilities 

whenever the parents or guardiar. cannot be identified or, 

after reasonable efforts, the location of the parents cannot 

be discovered or if the child is a ward of the state. The 

determination of need for a surrogate parent must be made 

within 10 days of the date on which the school district or 

its designee or the governing authority of an institution or 

its designee learns of the presence of the child in the 

district. If the child is in need of a surrogate parent, the 

trustees of a school district or their designee or the 

governing authority of an institution or its deaignee shall 

nominate a surrogate for the child within 30 days of that 

determination. 

(2) The person nominated as a surrogate parent must be 
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an adult who is not an employee of a state or local 

educational agency. The surrogate parent may not have a 

vested interest that will conflict with hill the eerson'a 

representation and protection of the child. The surrogate, 

whenever practicable, must be knowledgeable about the 

educational system, special education requirements, and the 

legal rights of the child in relation to the educational 

system. Whenever practicable, the surrogate parent must be 

familiar with the cultural or language background of the 

child. 

(3) The nomination for appointment of a surrogate 

parent, along with all necessary supporting documents, must 

be submitted to the youth court for official appoint-nt of 

the surrogate parent by the court. The trustees of a school 

district or their desiqnee or the governing authority of an 

institution or its designee shall take all reasonable action 

to ensure that the youth court appoints or denies the 

appointment of a person nominated as a surrogate parent 

within 45 days of the court's receipt of all necessary 

supporting documents. If the youth court denies an 

appointment, the trustees of a district or their designee or 

the governing authority of an institution or its designee 

shall nominate another person to be appointed as the 

surrogate parent. 

(4) The superintendent of public instruction shall 
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adopt rules for a procedure to terminate the appointment of 

a surrogate parent when: 

(a) a child 1 s parents are identified; 

(b) the whereabou~s location of the parents are is 

discovered; 

(c) the child is no longer a ward of the state; or 

(d) the surrogate parent wishes ta discontinue his the 

appointment." 

Section 6. Section 52-2-101, MCA, is amended to read, 

•52-2-101. Definitions. As used in this part, the 

following definitions apply; 

(1) •child welfare services• means the establishing. 

extending, and strengthening of child welfare services 

(especially in predominantly rural areas) for the protection 

and care of abused, dependent, or neglected childrene 

(2) "Department" means the 

services provided for in 2-15-2401. 

department of family 

(3) (a) "Emotionally disturbed child" means a child 

determined by a psychologist, psychiatrist, licensed social 

worker, or special education child study team (established 

under rules adopted by the superintendent of public 

22 instruction to implement Title 20, chapter 7, part 4) to 

23 have; 

24 (i) an identifiable mental health problem as identified 

25 in a nationally recognized classification system or as 
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defined in 20-7-40lt5tfili and 

(ii) a substantial impairment, evident for a reasonable 

length of time, that is characterized by a dysfunction in 

any of the following areas: 

(A) relationships, 

(B) behavior; 

IC) cognition; or 

(D) education. 

(b) The nationally recognized classification system 

referred to in subsection {3)(a)(i) must be one recognized 

by rules established by the department. 

(4) "Public assistance• or •assistance• means any type 

of monetary or other assistance furnished under this title 

to a person by a state or county agency, regardless of the 

original source of the assistance." 

NEW SECTION. Section 7. Repealer. 

and 20-7-415, MCA, are repealed. 

Sections 20-7-413 

NEW SECTION. Section 8. Effective date. (Thie act J is 

effective July 1, 1993. 

-End-
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~e_ BILL NO. _.Y.!Jj_ 
INTRODUCED BY -~l-L_.'11.~&'&-----------------

BY REQUEST OF THE SUPD!INTENDENT 

OF PUBLIC INSTRUCTION 

6 A BILL f'OR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE 

7 SPECIAL EDUCATION LAWS TO COMPLY WITH THE REQUIREMENTS OF 

8 THE FEDERAL INDIVIDUALS WITH DISABILITIES EDUCATION ACT: 

9 AMENDING SECTIONS 20-7-401, 20-7-403, 20-7-411, 20-7-414, 

10 20-7-461, AND 52-2-101, MCA: REPEALING SECTIONS 20-7-413 AND 

11 20-7-415, MCA; AND PROVIDING AN EFFECTIVE DATE." 

12 

13 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

14 Section 1. Sect ion 20-7-401, MCA, is amended to read: 

15 

16 

"20-7-401. Definitions. In this title, unless the 

context clearly indicates otherwise, the following 

17 definitions apply: 

18 

19 

20 

21 

22 

23 

24 

25 

(1) •Assistive technology device• means any item, piece 

of equipment, or p_roduct system, whether ac.51.uired 

comaercially, modified, or custoaized 1 that is used to 

increase, maintain, or improve the functional capabilities 

of children with disabilities. 

(2) •Assistive technology service• means any service 

that directly assists a child with disabilities in the 

selection~ acquisition, or use of an aaaistive technology 

~•--c..-

THERE ARE NO CHANGES ON THIS BILL 
AND WILL NOT BE REPRINTED. PLEASE 
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FOR COMPLETE TEXT. 
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INTRODUCED BY 
if::tt BILL NO. _Y!tL 

BY REQUEST OF THE SUPERINTENDENT 

OF PUBLIC INSTRUCTION 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE 

SPECIAL EDUCATION LAWS TO COMPLY WITH THE REQUIREMENTS OF 

THE FEDERAL INDIVIDUALS WITH DISABILITIES EDUCATION ACT; 

MENDING SECTIONS 20-7-401, 20-7-403, 20-7-411, 20-7-414, 

20-7-461, AND 52-2-101, MCA; REPEALING SECTIONS 20-7-413 AND 

20-7-415, MCA; AND PROVIDING AN EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 20-7-401, MCA, is amended to read: 

0 20-7-401. Definitions. In this title, unless the 

context clearly indicates otherwise, the following 

definitiona apply: 

Cl) "Assistive technology device" means any item, piece 

of eguipaent, or p_roduct ayate■ , whether a.sguired 

coaaercially, modified, or custoaized, that is used to 

increase, 11aintain, or iaprove the functional capabilities 

of children with disabilities. 

(2) •Assiative technology service• aeans any service 

that directly assists a child with diaabilities in the 

selection, acquisition, or use of an assiative technology 

~.-,_ 

l 

2 

J 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1453/01 

device. The ter■ includes: 

fa) the evaluation of the needs of a child with 

disabiiltles, including a functional eval~~~iort__of the child 

in the child's custo■ary environ■ent; 

(bl purchasing, leasing, or otherwise providing for the 

acquisition of assistive technology devices by a child w~th 

disabillties1 

(c) selecting, desi~ fittinJu cust011iz~!!9..t. 

adapting, applying, retaining, repairing, or replacing an 

assistive technology device; 

(di coordinating and usin.9. other therapies, 

interventiona1 or aervi~~, with asaiative technol!:!9.Y 

devices, such as those associated with existing education 

and rehabilitation plans and programs; 

je) training or technical assistance for a child with 

disabilities or, if appropriate, training or technical 

assistance for that child 1 s fa■ily; and 

(fl training or technical assistance for professionals, 

including individual■ providing education or rehabilitation 

services, for eaployera, or for other individuals who 

provide services to, eaploy, or are otherwise substantially 

Involved in the ■ajor life functions of children with 

disabilities. 

ill RAutia•• ~eans a eondttten-thet--is--■anitested--hy 

■e•ere-eoaaanieetien-and-ether-de•e¼epaen~ai-and-edueatienal 
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pt"obleills developnental disability that significantly affects 

verbal and nonverbal cOllll.unication and social interaction, 

that is generally evident before J y .. ars of age 1 and that 

adversely affects a child's educational perfOtmance. Other 

characteristics often associated with autism are en.9..!.9.etaeftt 

in _r!.£!11t1ve ____ .act1vities and stereot~ movements, 

resistance to environment change or to change in daily 

routines, and unusual responses to sensory experiences. The 

term does not apply if a child's educational performance is 

adversely affected primarily because _th~ ~hil_~_J1as_~ se!_~9us 

emotional disturbance. 

tiltill "Child with disabilities• means a child *ith 

evaluated in accordance with the regulations of the 

Individuals With Disabilities Education Act as having 

cognitive delay; hearing i■pair■ent, includirtg deafness; 

speeeh-langaag .. s~ech or Ian~ impairment; visual 

iapair■ent, including blindness; emotional disturbance: 

orthopedic impairment: autism: traumatic brain injury; other 

health impairments: deaf-blindness; ■ultiple disabilities; 

or specific learning disabilitiesT and who because of those 

lapairaents needs special education and related services. A 

child who ls 5 years of age or younger aay be identified as 

a child with dlsablliti .. s without the specific disabilities 

being specifi .. d. 

t3till "Cognitive delay• means significantly subaverage 
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general intellectual functioning exi ■ting concurrently with 

deficits in adaptive behavior and aanlfe■ted during the 

developilental period that adver ■ely ai'fects a 

.. ducational perfor11ance. 

child's 

ill "Deaf-blindness• aeans concoo,ltant hearing_ and 

visual impairments, the C0111bination of w~i~~ eau•ea such 

s·evere c_QRIMJnication p_robleas and oU,er develoPlll"ntal and 

educational p_roblems that the proble- ~ canno~ be 

accOIRIIJOdated in •peci•l education proqraaa ■olely for 

children with deafness or for children with blimtne.a. 

t•till •0eafne■a• -ans•a hearing i11p■ iraent that is so 

aevere that the ehiid~a--MaPi1t9-ia-n-•aftlltionai-fOf'--t,t,e 

pa•pose--oE child i ■ i!P!ired in proceasin9 lin9uistic 

inforaaition through hearing, with or without !'!Plification, 

in a Nnner that adversely affects the child's educational 

perforaance. 

t5till "Eaotional disturbance" means a condition 

exhibiting one or more of the following characteristics to a 

marked degree and over a long period of ti ■e that adv .. rsely 

.affects educational performance: an inability to learn that 

cannot be explained by intellectual, sensory, or health 

factors; an inability to build or maintain satisfactory 

interpersonal relationship■ with peers and teachers: 

in•ppropriate types of behavior or feelings under noraal 

circumstances: a general pervasive mood of unhappiness or 
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depression; or a tendency to develop physical ay.ptoms or 

fears associated with personal or school proble••· The ter■ 

includes schizophrenia. The term ·does not include social 

maladjustment, unless it i~ determined that the child is 

emotionally disturbed. 

t6till •rree appropriate public education" ■eans the 

pre•is¼on--ef--regttlar-er-apeeiai-Maeatien-and-re¼a~ed-a¼~• 

and--ser•iees--that--are---deai9ned---to----et---indi•¼dttal 

ed~eat¼onal---needs---of---ehildren---with--d¼sab¼¼lt¼es--•• 

edeqaate¼y-as-the-needs-of-eh¼ldren-vithoat-di■abilities-ere 

•et special education and related services that: 

(a) are provided at public e~pense under ,eublic 

supervision and direction and without charge: 

lb) meet the accreditation standards of the board of 

public education, the special education require■ents of the 

superintendent of public instruction, and the requirements 

of the Individuals With Disabilities Education Act: 

(c) include preschool, elementary school, and high 

school education in Montana; and 

(d) are provided in conformity with an individualized 

education program that meets the requirement~ of the 

Individuals With Disabilities Education Act. 

fitl!!U "Hearing impairment" means an impairment in 

hearing. whether permanent or fluctuating, that adversely 

affects a child's educational performance but that is not 
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Included within the definition of deafne■s. 

tBtl!ll •orthopedic i,opair■ent" ■eans a severe 

orthopedic disability that adversely affects a child's 

educational perforunce. The ter■ includes but is not 

limited to i ■pair■ent caused by congenital ano■aly ce.g., 

clubfoot or absence of soae ■e■ber), iapair■ents caused by 

disease (e.g., poliomyelitis or bone tuberculosis), and 

impairments from other causes (e.g., fractures or burns that 

cause contractures, amputation, cerebral palsy). 

t9ti!ll "Other health i■pair■ent" means limited 

strength, vitality, or alertness due to chronic or acute 

health probleaa, such as a heart condition, tuberculosis. 

rheu .. tic fever, nephritis, asthma, sickle-cell aneaia. 

hemophilia, epilepsy, lead poisoning, leuke■ia, or diabetes, 

that adversely affects a child's educational perforaance. 

t¼tt.l!.!l •Related services• means transportation and •ny 

developaental, corrective, and other supportive services 

that are required to assist a child with disabilities to 

benefit fro■ special education and includes speech-language 

pathology, audiology, occupational therapy, and physical 

therapy, recreation, including therapeutic recreation, early 

identification and assesa■ent of disabilities in children, 

~ou~seling services, including rehabilitation counseling, 

~~- medical services for diagnostic or evaluation purposes, 

The ter• also includes school health services 1 social work 

-6-
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servi-ces in. schools, and parental counseling and training.. 

t¼¼ti..!!l "Special education" aeans specially de■ igned 

instruction, g_iven at no cost to the parents or guardians, 

to me~t the unique needs of a child with disabilities, 

including but not limited to instruction conducted in a 

classroom. home, hospital, institution, or other setting and 

instruction in physical education. 

ttiti.!21 "Specific learning disability" noeans a disorder 

in on-e or 1110re of the basic psycholoqical processes involv.4td 

in understanding or in using lan9uage,. a.poll-en or written, 

that lllay manifea·t itself in an i ■perfect ability to listen, 

think, speak, r,ead, write, a-pell, or do aatheaatical 

calculations. The ter■ includes but is not li•ited to auch 

conditions as perceptual handicaps, brain injury, ainiaal 

brain dysfunction, dyslexia, and developaental aphasia. The 

ter• does not include children who have learning probleas 

that are pri111&rlly the result of visual , hearing, or motor 

handicaps; cognitive delay; or environmental, cultural, or 

economic disadvan-tages. 

tl3ti.!ti "Speech-language 

coaaunication 

articulation, 

disorder, such 

or a language 

i111pair■e,nt" means a 

or 

as stuttering, impaired 

voice impairment, that 

adversely affects a child's interpersonal relationships or 

educational performance. 

t¼4tl.!21 •surrogate par-ent • means an individual 
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appointed to safeguard a child's right■ and protect tile 

child's interests in educational evaluation, plac-nt, and 

hearing or appeal procedures concerning the child. 

tl5t(l81 "Tra-tic brain injury• aeana an acquired 

injury to the brain caused by an external physical force, 

resulting in total or partial functional disability or 

psychosocial lapair-nt, or both, that adversely affects a 

child's educational perforaance. The ter• does not apely to 

l>cain injuries that are congenital or degenerative or ~o 

brain injuri,es that are induced by birth trauaa. 

l!!l •viaual iapair■ent" aeans an i-iraent that. aft.er 

correction, adversely affects a child's educational 

perfor-nce. The ter■ includes both parti&l blindness and 

blindne5a." 

Section 2. 

·20-1-col. 

Section 20-7-403, MCA, i ■ -nded to read: 

Duties of superintendent: of public 

instruction. The superintendent of public instruction ■hall 

supervise and coordinate the conduct of special education in 

the state by: 

(1) reca.aendlng to the board of public education 

adoption of those policies necessary to establish a planned 

and coordinated progra• of special education in the state; 

(2) administering the policies adopted by the board of 

public education; 

tl) certifying s~cial education teachers on the basis 

-8-



l 

2 

3 

4 

s 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1453/01 

of the special qualifications for the teachers as prescribed 

by the board of public education; 

(4) establishing procedures to be used by 

district personnel in identifying children 

disabilities: 

school 

with 

(5) reconunending to districts the type of special 

education class or prograffl needed to serve the children with 

disabilities of the districts and preparing appropriate 

guides for developing ½ndi•idtta¼ individualized education 

programs: 

(6) seeking for local districts 

public 

appropriate 

interdisciplinary assistance from and private 

agencies in diagnosing the special education needs of 

children, in planning programs, and in ad■ itting and 

discharging children frOtll those progra~s: 

(7) assisting local school districts, institutions, and 

other agencies in developing full-service programs for all 

children with disabilities; 

(81 approving, as they are proposed and 

thereafter a~ter approval, those special education 

annually 

classes 

or programs that coaply with the laws of the state of 

Montana, policies of the board of public education, and the 

regulations of the superintendent of public instruction: 

(9) providing technical assistance to district 

superintendents, principals, teachers, and trustees; 
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advice, and 

other interested 

training and 

instructional ■aterial for pereons appointed as surrogate 

pal'ents that outlines their dutiee toward 

child, 

the child, 

dutiee in li■itations on what they ■ay do for 

relation to the child's records, 

the 

source■ of aesietance 

available to the surrogate parent, and the need to seek 

co■petent legal assistance in iapleaenting hearing or appeal 

procedures; 

(12) set½ntJ--••--the--eeerdinsttftt)--s9eney--with-federe¼ 

■tJeneie ■y-other-atete-st)eneiesy--politiesl--snlHl¼•i•¼ona--of 

~he--■tatey-and-pri•ate-ltediea-on--ttere-eofteernin9-epeeial 

eduestiony ensuring that the requireaents of the Individual• 

With Disabilities Education Act are ■et and that each 

educational ~ra■ for children with disabilities 

administered within the atate_,_in~luding each proqra• 

adainistered b~ other agency, is under the 9eneral 

suR!_rvision of the BUJ!!.rintendent of public instruction, 

meets the accreditation ■tandards of the board of public 

education, and ■eets the require■ents of the superintendent 

of public instruction, reserving to the other agencies and 

political subdivisions their full responsibilities for other 

aspects of the Cdre of children needing special education or 

-JO-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 1451/01 

for providing or paying for SOiie or all of the costs of a 

free appropriate public education t_Q_ _ children with 

disabilities within the state: 

(13) ed■ttlts~er¼nq--re41~enat--spee¼at-edaeetion-se~T¼eee 

fer-ehi½dren-in-need-ef-apee¼a¼-edae•~¼re,n-tn-aeee~danee-with 

po¼iei~§-ef-~he-h&erd-ef-ptt&iie-e~neationr 

f½4t contracting for the delivery 

services to those children allowed by 

of audiological 

Montana law in 

accordance with policies of the board of public education: 

and 

tlSti!il contracting with a public school district or a 

private residential facility for the provision of a free 

appropriate public education for a child When a state a9ency 

places a child with disabilities who is in need of special 

education in: 

(a) an in-stat@ residential 

psychiatric hospital; or 

{bl an out-of-state public 

residential facility.• 

facility or children's 

school or private 

Section 3. Section 20-7-411, MCA, is uended to read: 

"20-7-411. R119ular clas■es preferred -- obligation to 

establish special education pr09•-· Ill All children with 

disabilities in Montana are entitled to a free appropriat'e 

public education 

alternative setting. 

in the provided 

To the aaxi ■WI 
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children vith disabilities, including children in public or 

private institutions or other care facilities, -•t be 

aducated with children vho do not have diaabilltlea. 

Separate schooling or 

disabilities froa the 

other reaoval of children vith 

r119ular educational envir01111ent -y 

occur only when the nature or severity of the disability is 

such that education in regular classes vith the use of 

suppleaentary aids and services cannot be achieved 

satisfactorily. 

121 After--~-bef'-¼7-l999T-the ~ board of trustee■ 

of every school district shall provide or establi■h and 

aaintain a special education pr09raa for e•ery-per-n !!!:.h 
£!!.lli with a--d¼aaloi¼¼ty--es--heretn--dettnri disabilities 

between the ages of 6 arid 18, inclusive. 

(l) 8ft--ar--ltefore--9eptellber-lT-¼998T-the The bo<lrd of 

trustees of each elementary district shall provide or 

establish and aaintain a special education progra• for each 

preschool child with disabilities between the age■ of 3 and 

6, inclusive. 

{4) The board of trustees of a school district -y ■eet 

its obligation to serve persons with disabilities by 

establishing lts own special education program, by 

establishing a cooperative special education program, or by 

participating in a regional services program. 

ill The trustees of a school district shall ena1.1_re that 

-12-
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asaistive technology devices or assistiv~ technol~ 

services, or both, are made available to a child vith 

disabilities if required as a part of the child's ■pecial 

education ~ervice~_. __ re!ated services, or suppleaentary 

aids." 

Section 4. Section 20-7-414, MCA, is amended to read: 

•20-7-414. Deteraination of children in need and type 

of special education needed approval of classes and 

prograas by superintendent. (11 The deter■ination of the 

children requiring special education and the type of special 

education needed by these children is the responsibility of 

the t~asteee school district, and the deter■ination must be 

made in c0111pliance with the procedures established in the 

rules of the superintendent of public instruction. Whefte•er 

the-traa~eea-ef-a-seheel-distriet-er-the-~&•erftift~-a~~herity 

of-an-in,titatien-tearn-ef--a--ehi¼d--with--disabiltties--in 

their-;arisdietie"-whe-is-in-need-ef-apeeia¼-edaeatioft7-they 

sha¼¼--deter■ine--that--the--ehild-ie-in-need-of-e-sarre9ete 

perent-if~the-parents-or-9aardian-eannet-be--identified--erT 

after--reesenable--efforta7--the--whereabeat9-ef-the-parents 

eannet-be-diaee•ered-or-if-the-ehild-te-a-ward-of-the-state. 

~he-deter■inat'ten-Mast-be-made-within-l8-daya-of-the-date-on 

whieh-the-traateea-of-a-sehoel--dtatrtet--or--the--qo•ernin9 

aathortty--of--en-instittttien-learned-of-the-presenee-of-the 

ehi½d-in-the--dist~iet~--lf--the--eht¼d--+s--in--nppd--ef--• 
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■arr&9ete--perent7--the-tre■~e••-of-•-•ehee¼-dietriet-er-~h• 

9e•ernin9-antherit1--ef--an--institnt¼on--shaii--n-inate--• 

anrr09ate--parent--fer-the-eh¼id-ee-pro•¼ded-in-it-1-46l The 

school district shall ■ake available a free appropriate 

public education to all children vho are eligible under the 

Individuals With Disabilities Education Act and vho are 

residents of the school district. 

(21 Whenever the trustees of a district intend to 

establish a special education class or program, they shall 

apply for approval and funding of the class or progra■ by 

the superintendent of public instruction. The superintendent 

of public instruction shall approve or disapprove the 

application for the epecial education class or program on 

the basis of its co■pliance vith the laws of the state of 

Montana, the special education policies adopted by the board 

of public education, and the rules of the superintendent of 

public instruction. A special education class aay not be 

operated by the trustees without the approval of the 

superintendent of public instruction. Each special education 

class or progra• must be approved annually to be funded as 

part of the foundation program for special education." 

Section 5. Section 20-7-461, MCA, is amended to read: 

•20-7-461. Appointaent and teraination of appointaent 

of surrogate parent. (l) Any-per,o"-~•y-ad•i•~-the--~rtts~eea 

ef--a--aehee½--d~s~Tte~--0T--the--go•ernin9--aath0Ti~y-ef-en 
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ift9~¼ttttion-of-■-ehild-with-•+•abi¼itie•-with¼n-the-diatriet 

whe-aay-he-in-need-ef-a-anrr&4Jete-parent~-9he-trttateea-ef--• 

aeheo¼-diatriet-or-the-9e•ernin9-a~thority-of-an-¼natitation 

eha¼¼--deter■ine-whether-the-eh¼¼d-ia-in-need-of-e-■arr09■~e 

parent-as-prowided-in-i8-~-4¼4T-ff-the-trnatees-ef-a--aeheel 

diatriet--or--the--9ewern+n,--aattterity--ef--afl--institati&11 

deteraifte--that--the-child-ia-in-need-of-a-aarr0tJate-perent7 

they-sha¼¼-ft-iftate-a-aarrog■te-pereftt-fer-the-eh¼¼d--withift 

38---days--ef--thet--deter•inatieftT A school district or 

institution that provides education to a child with 

disabilities shall adopt procedures to assign an individual 

to act as a surrogate parent for a child with disabilities 

whenever the parents or guardian cannot be identified or, 

after reasonable efforts, the location of the parents cannot 

be discovered or if the child is a ward of the state, The 

determination of need for a surrogate parent .... st be aade 

within 10 days of the date on which the school district or 

its deslgnee or the governing authority of an institution or 

its designee learns of the presence of the child in the 

district. If the child is in need of a surrogate parent, the 

trustees of a·school district or their desiqnee or the 

governing authority of an institution or ita deaignee shall 

noainate a surrogate for the child within 30 day■ of 1hat 

deter■ ination. 

(2) The person noainated as a surrogate parent aust be 
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an adult who ls not an eaployee of a ■tate or local 

educational agency. The aurrogate parent .. y not have a 

vested intere■ t that will conflict with h¼a tbe person•• 

representation and protection of the child. The surr09ate. 

whenever practicable, ■ust be knowledgeable about tlle 

educational ■y■t-, apecial education requireaent ■, and the 

legal rights of the child in relation to the educational 

syste■. Whenever practicable, the surrogate parent ■ust be 

fa■ iliar with the cultural or language background of the 

child. 

(3) The noaination for appoint■ent of a surrogate 

parent, along with all necessary ■upporting docu•enta, •u•t 

be aubllitted to the you.th court for official appoint■ent of 

the surrogate parent by the court. The trustees of a school 

district or their de■ignee or the governing authority of ■n 

institution or its deaignee shall take all reasonable action 

to ensure that the youth court appoints or denie■ the 

appointment of a person no■ inated as a surrogate parent 

within 45 days of the court's receipt of all necessary 

supporting docuaenta. lf the youth court denies an 

appointaent·, the tru■tees of a district or their designee or 

the governing authority of an institution or its deaignee 

shall noo,inate another person to be appointed as the 

surrogate parent. 

(4) The superintendent of public instruction shall 
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adopt rules for a procedure to ter■inate the appoint■ent of 

a surrogate parent when: 

(a) a child's parents are identified: 

(b) the whereaboo~s location of the parents are~ 

discovered: 

(c) the child is no longer a ward of the state; or 

(d) the surrogate parent wishes to discontinue h¼s the 

appointment." 

Section 6. Section 52-2-101, MCA, is amended to read: 

"52-2-101. Definitions. As used in this part, the 

following definitions apply: 

(l) "Child welfare services• aeans the establishing, 

extending, and strengthening of child welfare service■ 

(especially in predo■inantly rural areas) for the protection 

and care of abused, dependent, or neglected chi"ldren. 

(2) "Department• means the 

services provided for in 2-15-2401. 

department of family 

(3) (a) "Emotionally disturbed child" means a child 

determined by a psychologist, psychiatrist, licensed social 

worker, or special education child study team (established 

under rules adopted by the superintendent of public 

22 instruction to i ■plement Title 20, chapter 7, part 4) to 

23 have: 

24 (i) an identifiable mental health problem as identified 

2S in a nationally recoqnized classification syate■ or •• 
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defined in 20-7-40ltStfil: and 

(ii) a subetantlal i■pair-nt, evident for a reasonable 

length of ti■e, that ie characterised by a dyefunction in 

any of the following areae: 

(A) relationships: 

(Bl behavior: 

(Cl cognition: or 

(D) education. 

(bl The nationally recognized classification ayste■ 

referred to in subsection (l)(al(i) ■ust be one recognized 

by rules established by the departaent. 

(4) "Public assistance• or •assistance• ■eans any type 

of ■onetary or other assistance furnished under this title 

to a person by a state or county agency, regardless of the 

original source of the assistance." 

NEW SECTION. Section 7. Repealer. 

and 20-7-415, MCA, are repealed. 

Sections 20-7-413 

NEW SECTION. Section 8. Effective date. (This act I ·is 

effective July 1, 1993. 

-End-
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SENATE STANDING COMMITTEE REPORT 

MR. PRESIDENT: 

Pagel of l 
March 15, 1993 

we, your committee on Education and Cultural Resources having 
had under consideration Bouse Bill No. 494 (first reading copy -
blue), respectfully report that House Bill No. 494 be amended as 
follows and as so amended be concurred in. 

That such amendments read: 

1. Page 10, line 21. 
Following: "meets the" 
Strike: "accreditation'' 
Insert: "education" 

2. Page 14, lines 6 and 7, 
Following: "who" 
Strike: remainder of line 6 through "of" on line 7 
Insert: "reside in" 

~/ Arnd. Coard. 
"$[ Sec. of Senate 

-END-

~~ 
Senator Carrying Bill 

SENATE 

f-15 4-9f 
581040SC.San 



53rd Legislature HB 0494/02 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HOUSE BILL NO. 494 

INTRODUCED BY DOWELL 

BY REQUEST OF THE SUPERINTENDENT 

OF PUBLIC INSTRUCTION 

A BILL t'OA AN ACT ~NTJTLED: "AN ACT GENERALLY REVISING THE 

SPECIAL EDUCATION LAWS TO COMPLY WITH THE REQUIREMENTS OF 

THE FEDERAL INDIVIDUALS WITH DISABILITIES EDUCATION ACT; 

AMENDING SECTIONS 20-7-401, 20-7-403, 20-7-411, 20-7-414, 

20-7-461, AND 52-2-101, MCA; REPEALING SECTIONS 20-7-413 AND 

20-7-415, MCA; AND PROVIDING AN EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. section 20-7-401, MCA, is amended to read: 

•20-7-401. Definitions. In this title, unless the 

context clearly indicates otherwise, the following 

definitions apply: 

(1) 11 Assistive technology device" means any item, piece 

of e~mentt or .e_roduct system, whethe~_guired 

commercially, modified, or customized, that is used to 

increase, maintain, or improve the functional capabilities 

of children with disabilities. 

(2) "Assistive technology service'' means any service 

that directly assists a child with disabilities in the 

selection, ~uisition~ or use of ~~ assistive technology 

~n• ,..,,.,,., •• c,x,no, 
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device. The term includes: 

(a) the evaluation of the needs of a child with 

disabilities, including a functional evaluation of the child 

in the child 1 s customary environment~ 

(b) purchasing, leasing, or otherwise providing for the 

acquisition of assistive technology devices by a child with 

disabilities: 

!c) selecting, designing, fittin9, customizingr 

ada1:2:ting, ae:elying, retainin9, repairing, or reE_!lacing an 

assistive technology device; 

(d) coordinating and usin.9. other therapies, 

interventions~ or services with assistive technolo.9.Y 

devices, such as those associated with existing education 

and rehabilitation plans and programs; 

(e) training or technical assistance for a child with 

disabilities or, if appropriate, training or technical 

assistance for that child's family; and 

(f) training or technical assistance for professionals, 

including individuals providing education or rehabilitation 

services, for employers, or for other individuals who 

provide services to, employ, or are otherwise substantially 

involved in the major life functions of children with 

disabilities. 

ill "Autism 11 means a eof'ldit1:of'l-that--is--mattif@sted.--by 

severe-eofflllltt"ieat¼of'l-a"d-ot~~~-d@v~¼o~mef'lea¼-and-@dnea~ionai 
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preb¼ems developmental disability that significantly affects 

verbal and nonverbal communication and social interaction, 

that is generally evident before 3 years of age, and that 

adversely affects a child's educational performance. Other 

characteristics often associated with autism are en2.9.ement 

in re,eetitive activities and stereot.Y.E.e~ move~~nts, 

resistance to environment change or to change in daily 

routines, and unusual responses to sensory experiences. The 

term does not apply if a child's educational performance is 

adversely affected primarily b~cause the child has a serious 

emotional disturbance. 

ti!till "Child with disabilities" means a child with 

evaluated in accordance with the regulations of the 

Individuals With Disabilities Education Act as having 

hearing impairment, including deafness; cognitive delay; 

speeeh-½a!"'l:gttl!!lge S£eech or lan~ impairment; visual 

impairment, including blindness; emotional disturbance; 

orthopedic impairment; autism; traumatic brain injury; other 

health impairments; deaf-blindness; multiple disabilities; 

or specific learning disabilities7 and who because of those 

impairments needs special education and related services. A 

child who is 5 years of age or younger may be identified as 

a child with disabilities without the specific disabilities 

being specified. 

t3till "Cognitive delay" means significantly subaverage 
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general intellectual functioning existing concurrently with 

deficits in adaptive behavior and manifested during the 

developmental period that adversely affects a 

educational performance. 

child's 

(6) "Deaf-blindness~ means concomitant hearin2 and 

visual impairments, the combination of which causes such 

severe communication problems and other developmental and 

educational £roblerns that the .e..r:oblems cannot be 

accommodated in special education programs solely for 

children with deafness or for children with blindness. 

t◄till "Deafness" means a hearing impairment that is so 

severe that the eh¼¼d~s--hearing-¼e-noft£~!"'1:etional-£oP-~he 

pttPpese--of child is impaired in processing linguistic 

information through hearing, with or without amplification, 

in a manner that adversely affects the child's educational 

performance. 

t5till._ 11 Emotional disturbance" means a condition 

exhibiting one or more of the following characteristics to a 

marked degree and over a long period of time that adversely 

affects educational performance: an inability to learn that 

cannot be explained by intellectual, sensory, or health 

factors; an inability to build or maintain satisfactory 

interpersonal relationships with peers and teachers; 

inappropriate types of behavior or feelings under normal 

circumstances; a general pervasive mood of unhappiness or 

-4- HB 494 
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depression; or a tendency to develop physical symptoms or 

fears associated with personal or school problems. The term 

includes schizophrenia, The term does not include social 

maladjustment, unless it is determined that the child is 

emotionally disturbed. 

t6till.. "Free appropriate public education" means the 

pro¥ision--0£--re9tt¼ar-or-epeeia½-ed~eaeien-and-reiated-aids 

and--serv±eee--that--are---deeigned---to---meet---indi~idtta¼ 

edueationa±---needs---e£---ehiidren---with--disabi¼it±es--as 

adeq~ate¼y-ae-the-needs-e£-ehi¼dren-withoct-disabi¼itiee-are 

met S£ecial education and related services that: 

(a) are provided at public expense under E_Ublic 

supervision and direction and without charge; 

(b} meet the accreditation standards of the board of 

public education, the special education requirements of the 

superintendent of public instruction, and the requirements 

of the Individuals With Disabilities Education Act; 

(c} include preschool, elementary school, and high 

school education in Montana; and 

(d} are provided in conformity with an individualized 

education program that meets the requirements of the 

Individuals With Disabilities Education Act. 

tTt.L!Ql 11 Hearing impairment 11 means an impairment in 

hearing, whether permanent or fluctuating, that adversely 

affects a child's educational performance but that is not 
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included within the definition of deafness. 

t8t1..!.!1 "Orthopedic impairment" means a severe 

orthopedic disability that adversely affects a child's 

educational performance. The term includes but is not 

limited to impairment caused by congenital anomaly (e.g., 

clubfoot or absence of some member), impairments caused by 

disease (e.g., poliomyelitis or bone tuberculosis), and 

impairments from other causes (e.g., fractures or burns that 

cause contractures, amputation, cerebral palsy). 

t9t.L!22. "Other health impairment" means 1 imi ted 

strength, vitality, or alertness due to chronic or acute 

health problems, such as a heart condition, tuberculosis, 

rheumatic fever, nephritis, asthma, sickle-cell anemia, 

hemophilia, epilepsy, lead poisoning, leukemia, or diabetes, 

that adversely affects a child's educational performance. 

t¼87JJ:.l.l '*Related services" means transportation and any 

developmental, corrective, and other supportive services 

that are required to assist a child with disabilities to 

benefit from special education and includes speech-language 

pathology, audiology, occupational therapy, and physical 

therapy, recreation, including therapeutic recreation, early 

identification and assessment of disabilities in children, 

counseling services, including rehabilitation counseling, 

and medical services for diagnostic or evaluation purposes. 

The term also includes school health services~ social work 

-6- HB 494 
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services in schools, and parental counseling and training. 

t¼¼t..!l.!l "Special education" means specially designed 

instruction, given at no cost to the parents or guardians, 

to meet the unique needs of a child with disabilities, 

including but not limited to instruction conducted in a 

classroom, home, hospital, institution, or other setting and 

instruction in physical education. 

tii?t.i.l2l_ "Specific learning disability" means a disorder 

in one or more of the basic psychological processes involved 

in understanding or in using language, spoken or written, 

that may manifest itself in an imperfect ability to listen, 

think, speak., read, write, spell, or do mathematical 

calculations. The term includes but is not limited to such 

conditions as perceptual handicaps, brain injury, minimal 

brain dysfunction, dyslexia, and developmental aphasia. The 

term does not include children who have learning problems 

that are primarily the result of visual , hearing, or motor 

handicaps; cognitive delay; or environmental, cultural, or 

economic disadvantages. 

tBt.u.B "Speech-language impairment 11 means a 

communication disorder, such as stuttering, impaired 

articulation, or a language or voice impairment, that 

adversely affects a child"s interpersonal relationships or 

educational performance. 

tl4t1!ll "Surrogate parent 11 means an individual 
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appointed to safeguard a child's rights and protect the 

child's interests in educational evaluation, placement, and 

hearing or appeal procedures concerning the child. 

t¼5t(l8) "Traumatic brain injury" means an acquired 

injury to the brain caused by an external physical force, 

resulting in total or partial functional disability or 

psychosocial impairment, or both, that adversely affects a 

child's educational performance. The term does not apply to 

brain injuries that are congenital or degenerative or to 

brain injuries that are induced by birth trauma. 

.1..!ll "Visual impairment" means an impairment that, after 

correction, adversely affects a child's educational 

performance. The term includes both partial blindness and 

blindness.n 

Section 2. Section 20-7-403, MCA, is amended to read: 

"20-7-403. Duties of superintendent of public 

instruction. The superintendent of public instruction shall 

supervise and coordinate the conduct of special education in 

the state by: 

(1) recommending to the board of public education 

adoption of those policies necessary to establish a planned 

and coordinated program of special education in the state; 

(2) administering the policies adopted by the board of 

public education; 

(3) certifying special education teachers on the basis 
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of the special qualifications for the teachers as prescribed 

by the board of public education; 

(4) establishing procedures to be used by 

district personnel in identifying children 

disabilities; 

school 

with 

(5) recommending to districts the type of special 

education class or program needed to serve the children with 

disabilities of the districts and preparing appropriate 

guides for developing individ~~¼ individualized education 

programs; 

( 6) seeking for local 

interdisciplinary assistance from 

districts 

public 

appropriate 

and private 

agencies in diagnosing the special education needs of 

children, in planning programs, and in admitting and 

discharging children from those programs; 

(7) assisting local school districts, institutions, and 

other agencies in developing full-service programs for all 

children with disabilities; 

(8) approving, as they are proposed and annually 

e~ereafter after approval, those special education classes 

or programs that comply with the laws of the state of 

Montana, policies of the board of public education, and the 

regulations of the superintendent of public instruction; 

(9) providing technical assistance to district 

superintendents, principals, teachers, and trustees; 
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(10) conducting conferences, offering advice, and 

otherwise cooperating with parents and other interested 

persons; 

( 11) prepar±ftg ensuring appropriate training and 

instructional material for persons appointed as surrogate 

parents that outlines their duties toward the child, 

limitations on what they may do for the child, duties in 

relation to the child's records, sources of assistance 

available to the surrogate parent, and the need to seek 

competent legal assistance in implementing hearing or appeal 

procedures; 

(12) aet±ng--as--the--eoord±ftating--ageney--with-Eederai 

agefteie~7-etfter-9tate-ageneies7--po¼itiea¼--sttbdivisiens--er 

~fte--s~ate7-and-p~ivate-bodiee-en-ffltl~tere-eeneerfting-epeeia~ 

edtteat~on, ensuring that the requirements of the Individuals 

With Disabilities Education Act are met and that each 

educational 2ro5ram for children with disabilities 

administered within the state, including each erogram 

administered b~ an:i:: other a9:enc:i::, is under the general 

su;eervision of the su12erintendent of 12ublic instruction, 

meets the aeereditatien EDUCATION standards of the board of 

12_ublic education, and meets the reguirements of the 

superintendent of public instruction, reserving to the other 

agencies and political subdivisions their full 

responsibilities for other aspects of the care of children 

-10- HB 494 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0494/02 

needing special education or for providing or paying for 

some or all of the costs of a free appropriate public 

education to children with disabilities within the state; 

(13) adm±n±ster±n9-re9¼ona¼-specia%--ed~cat±on--serv±ces 

ror-c"t±dren-tn-need-0£-spec±a±-ed~eat±on-in-accordance-w±~h 

poi~cte~-ot-tn~-boa~d-or-p~bi±e-edtleat±on; 

t±47 contracting for the delivery of audiological 

services to those children allowed by Montana law in 

accordance with policies of the board of public education; 

and 

t±5t.L!.!l contracting with a public school district or a 

private residential facility for the provision of a free 

appropriate public education for a child when a state agency 

places a child with disabilities who is in need of special 

education in: 

(a) an in-state residential facility or children's 

psychiatric hospital; or 

(b) an out-of-state public school or private 

residential facility." 

Section 3. Section 20-7-411, MCA, is amended to read: 

•20-7-411. Regular classes preferred -- obligation to 

establish special education program. (1) All children with 

disabilities in Montana are entitled to a free appropriate 

public education provided in the least restrictive 

alternative setting. To the maximum extent appropriate, 
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children with disabilities, including children in public or 

private institutions or other care facilities, must be 

educated with children who do not have disabilities. 

Separate schooling or other removal of children with 

disabilities from the regular educational environment may 

occur only when the nature or severity of the disability is 

such that education in regular classes with the use of 

supplementary 

satisfactorily. 

aids and services cannot be achieved 

(2) After-September-l,-1977,-tbe The board of trustees 

of every school district shall provide or establish and 

maintain a special education program for eve~y--pe~son each 

child with a--d¼s~bi±i~y--ae--herein--def¼ned disabilities 

between the ages of 6 and 18, inclusive. 

(3) 8n-or-be£ore-Septefflber-l,-l998,-tbe The board of 

trustees of each elementary district shall provide or 

establish and maintain a special education program for each 

preschool child with disabilities between the ages of 3 and 

6, inclusive. 

its 

(4) The board of trustees of a school district may meet 

obligation ta serve persons with disabilities by 

establishing its own special education program, by 

establishing a cooperative special education program, or by 

participating in a regional services program. 

(5) The trustees of a school district shall ensure that 

-12- HB 494 
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assistive technolo~ devices or assistive technol<:>gy 

services, or_~othr are ma9~ avail~ble to a child with 

disabilities if required as a part of the child•s special 

education services.! related services! or supplementary 

aids." 

Section 4. Section 20-7-414, MCA, is amended to read: 

•20-7-414. Determination of children in need and type 

of special education needed approval of classes and 

programs by superintendent. (1) The determination of the 

children requiring special education and the type of special 

education needed by these children is the responsibility of 

the t~~stees school district, and the determination must be 

made in compliance with the procedures established in the 

rules of the superintendent of public instruction. Wheftever 

the-trtteteee-ot-e-schoo¼-d±etr±et-or-the-gevern±ng-ettthor±ty 

ot--an--±net±ttttion--¼earn--ot--e-eh±¼d-w±th-d±sabi¼±t±es-in 

the±r-;ttr±ediet±on-who-±e-in-need-ef-epeeia¼-edueation,-they 

she¼¼-determine-that-the-ehi¼d-±s-±n--need--ot--a--ettrrogete 

parent--it--the-parents-or-guard±an-eannot-be-identit±ed-or, 

efter-reasonab¼e-efforts,-the--whereabottte--0£--the--perente 

eannot-be-diseovered-or-±£-the-ehi±d-±e-a-ward-0£-~he-etate• 

~he-determinat±en-mttet-be-made-w±th±n-¼8-days-0£-the-date-on 

whieh--the--trtteteee--ot--a-eehoo±-dietriet-or-the-govern±ng 

attthority-0£-an-inetittttion-¼earned-ef-the-preeenee--0£--the 

ehiid--in--the--dietriet•--¼£--the--ehi¼d--±e--in--need-0£-a 
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ettrrogate-perent,-the-trtteteee-0£-a-eehoo¼-dietriet--or--the 

govern±ng--attthority--ot--an--±netittttion--ehai¼--nom±nate-a 

s~rro9aee-parent-tor-the-ehi¼d-ae-providerl-±n--~e-~-46i The 

school district shall make available a free a~riate 

public education to all children who are eligible under the 

Individuals With Disabilities Education Act and who are 

ree¼dents-ot RESIDE IN the school district. 

(2) Whenever the trustees of a district intend to 

establish a special education class or program, they shall 

apply for approval and funding of the class or program by 

the superintendent of public instruction. The superintendent 

of public instruction shall approve or disapprove the 

application for the special education class or program on 

the basis of its compliance with the laws of the state of 

Montana, the special education policies adopted by the board 

of public education, and the rules of the superintendent of 

public instruction. A special education class may not be 

operated by the trustees without the approval of the 

superintendent of public instruction. Each special education 

class or program must be approved annually to be funded as 

part of the foundation program for special education." 

Section 5. Section 20-7-461, MCA, is amended to read: 

"20-7-461. Appointment and termination of appointment 

of surrogate parent. (1) A"y-~er~oft-fflay-adYi~e-the-tr~~teee 

0£-a-eehooi--dietrict--or--t~e--gover~iftg--a~t"ority--ef--~ft 
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HB 0494/02 

¼nstitttt±on-0£-a-ehi¼d-with-disabiiities-within-the-distriet 

who--ft'tay-be-i"-need-0£-a-sttrro9ate-parent,-The-trttstees-0£-a 

sehoo¼-distriet-or-the-governin~-attthority-0£-an-instittttion 

shai¼-determine-whether-the-ehiid-is-in-need-or-a--sttrrogate 

parent--as-provided-in-%8-~-4½4,-1£-the-trttstees-of-a-sehoo¼ 

distriet--or--the--9overnin9--attthority--of--an--inetittttion 

determine-that-the-ehiid-is-in-need-0£-a--sttrrogate--perent, 

they--shai¼-nominate-a-sttrro9ate-parent-£or-the-ehiid-within 

~8--days--0£--that--determination, A school district or 

institution that .E_rovides e4ucation to a child with 

disabilities shall adopt procedures to assign an individual 

to act as a surrogate parent for a child with disabilities 

whenever the parents or guardian cannot be identified or, 

after reasonable efforts, the location of the parents cannot 

be discovered or if the child is a ward of the state. The 

determination of need for a surrogate parent must be made 

within 10 days of the date on which the school district or 

its designee or the governing authority of an institution or 

its designee learns of the presence of the child in the 

district. If the child is in need of a surrogate parent, the 

trustees of a school district or their d~~Jsnee or the 

governing authority of an institution or its designee shall 

nominate a surrogate for the child within 30 days of that 

determination. 

(2) The person nominated as a surrogate parent must be 
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an adult who is not an employee of a state or local 

educational agency. The surrogate parent may not have a 

vested interest that will conflict with h~s the person•s 

representation and protection of the child. The surrogate, 

whenever practicable, must be knowledgeable about the 

educational system, special education requirements, and the 

legal rights of the child in relation to the educational 

system. Whenever practicable, the surrogate parent must be 

familiar with the cultural or language background of the 

child. 

(3) The nomination for appointment of a surrogate 

parent, along with all necessary supporting documents, must 

be submitted to the youth court for official appointment of 

the surrogate parent by the court. The trustees of a school 

district or their designee or the governing authority of an 

institution or its designee shall take all reasonable action 

to ensure that the youth court appoints or denies the 

appointment of a person nominated as a surrogate parent 

within 45 days of the court 1 s receipt of all necessary 
supporting documents. If the youth court denies an 

appointment, the trustees of a district or their desi~nee or 

the governing authority of an institution or its designee 

shall nominate another person to be appointed as the 

surrogate parent. 

{4} The superintendent of public instruction shall 
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adopt tules for a procedure to terminate the appointment of 

a surrogate parent when: 

(a) a child's parents are identified: 

(b) the whe~eabottts location of the parents are is 

discovered; 

(c} the child is no longer a ward of the state; or 

(d) the surrogate parent wishes to discontinue h¼~ the 

appointment." 

Section 6. Section 52-2-101, MCA, is amended to read: 

"52-2-l.Ol. Definitions. As used in this part, the 

following definitions apply: 

( l) ''Child welfare services'' means the establishing, 

extending, and strengthening of child welfare services 

(especially in predominantly rural areas) for the protection 

and care of abused, dependent, or neglected children. 

(2) 11 Department" means the department of family 

services provided for in 2-15-2401. 

(3) (a) "Emotionally disturbed child" means a child 

determined by a psychologist, psychiatrist, licensed social 

worker, or special education child study team (established 

under rules adopted by the superintendent of public 

22 instruction to implement Title 20, chapter 7, part 4) to 

23 have: 

24 (i) an identifiable mental health problem as identified 

25 in a nationally recognized classification system or as 
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defined in 20-7-40lt5tfil; and 

(ii} a substantial impairment, evident for a reasonable 

length of time, that is characterized by a dysfunction in 

any of the following areas: 

(A) relationships; 

( B) behavior; 

(C) cognition; or 

(D) education. 

(b) The nationally recognized classification system 

referred to in subsection (3){a)(i) must be 

by rules established by the department. 

one recogni~ed 

(4) "Public assistance'' or ''assistance" means any type 

of monetary or other assistance furnished under this title 
to a person by a state or county agency, regardless of the 

original source of the assistance.'' 

NEW SECTION. Section 7. Repealer. Sections 

and 20-7-415, MCA, are repealed. 

20-7-413 

NEW SECTION. Section 8. Effective date. (This act I is 

effective July 1, 1993. 

-End-
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