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~ 0 use. BILL NO. lf f3 
INTRODUCED BY~95 -
A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING THAT A PERSON 

OPERATING A VEHICLE UPON THE WAYS OF THE STATE OPEN TO THE 

PUBLIC CONSENTS TO MORE THAN ONE TEST FOR THE PRESENCE OF 

ALCOHOL OR DRUGS; PROVIDING THAT AN ALCOHOL TEST BE GIVEN 

FIRST AND THAT A DRUG TEST MAY NOT BE GIVEN IF THE ALCOHOL 

TEST IS FAILED; AND AMENDING SECTIONS 61-8-402, 61-8-403, 

61-8-404, AND 61-8-405, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 61-8-402, MCA, is amended to read: 

"61-8-402. Blood, breath, or urine tests. (1) Any 

person who operates or is in actual physical control of a 

vehicle upon ways of this state open to the public shall--be 

deemed is considered to have given consent, subject to the 

provisions of 61-8-401, to a test or tests of his the 

2!_rson's blood, breath, or urine for the purpose of 

determining any measured amount or detected presence of 

alcohol in his the person's body if arrested by a peace 

officer for driving or for being in actual physical control 

of a vehicle while under the influence of alcohol, drugs, or 

a cOllbination of the two. The test or tests shall must be 

administered at the direction of a peace officer having 
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reasonable grounds to believe the person to have been 

driving or in actual physical control of a vehicle upon ways 

of this state open to the public, while under the influence 

of alcohol, drugs, or a combination of the two. The 

arresting officer may designate which test or tests shall-be 

~ administered. A test for alcohol must be given first, 

whether or not that teat also tests for drugs, and if the 

test show@_an_~lcohol concentration of 0.10 or more~ a test 

for drugs may not be given. 

(2) Any person who is unconscious or who is otherwise 

in a condition rendering hia the person incapable of refusal 

shaii--be--dee-d is c9nsidered not to have withdrawn the 

consent provided by subsection (l) of this section. 

(3) If a driver under arrest refuses upon the request 

of a peace officer to submit to a test or tests designated 

by the arresting officer as provided in subsection (1), nene 

aha¼¼ a test may not be given, but the officer shall, on 

behalf of the departaent, i-ediately seize hie the person's 

driver's license. The peace officer shall forward the 

licenae to the department, along with a sworn report that he 

the peace officer had reasonable grounds to believe the 

arrested person had been driving or was in actual physical 

control of a vehicle upon ways of this state open to the 

public, while under the influence of alcohol, drugs, or a 

combination of the two, and that the person had refused to 

-2- H~ '193 
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subllit to the test or tests upon the request of the peace 

officer. Upon receipt of the report, the department shall 

suspend the license for the period provided in subsection 

I 5 I . 

(4) Upon seizure of a driver's license, the peace 

officer shall issue, on behalf of the department, a 

temporary driving permit, which is valid for 72 hours after 

the tiae of issuance. 

(5) The following suspension and revocation periods are 

applicable upon refusal to submit to a test or tests: 

(a) upon a first refusal, a suspension of 90 days with 

no provision for a restricted probationary license; 

(b) upon a second or subsequent refusal within 5 years 

of a previous refusal, as determined fr0111 the records of the 

department, a revocation of l year with no provision for a 

restricted probationary license. 

(6) A nonresident driver's license seized under this 

section must be sent by the department to the licensing 

authority of the nonresident's hoae state with a report of 

the nonresident's refusal to submit to a test ~sts. 

(7) All seeh suspensions are subject to review as 

here¼nafeer provided in this part.• 

Section 2. Section 61-8-403, MCA, is amended to read: 

"61-8-403. Right of appeal to court. The departaent 

shall 1-ediately notify any person whose license or 
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privilege to drive has been suspended or revoked7--as 

here¼nbefore--aeehor¼aed7 in writingL and saeh ~ person 

aha¼¼-ha•e ~ the right to file a petition within 30 days 

ehereafeer after notice for a bearing in the matter in the 

district court in the county wherein--such in which the 

person resides or in the district court in the county in 

which this arrest was aade. Saeh ~ court te-hereby--•e■tee 

w¼eh ~ jurisdiction and ¼e shall be-¼es-ettey-eo set the 

-tter for hearing upon 10 days' written notice to the 

county attorney of the county wherein in which the appeal is 

filedL and atteh ~ county attorney shall represent the 

state7-ane-eherettpon-the~ court shall take testimony and 

examine into the facts of the case, except that the issues 

aha¼¼ ~ l,e liaited to whether a peace officer had 

reasonable grounds to believe the person had been driving or 

was in actual physical control of a vehicle upon ways of 

this state open to the public, while under the influence of 

alcohol, drugs, or a coabination of the two, whether the 

person was placed under arrest, and whether anch the person 

refused to submit to the test or tests. The court shall 

thereapon determine whether the petitioner is entitled to a 

license or la subject to suspension aa-here~ofore-previded.• 

Section 3. Section 6.1-8-404, MCA, is amended to read: 

"61-8-404. Evidence adaissible conditions of 

adllisaibility. (1) Upon the trial of any criminal action or 

-4-
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other proceeding arising out of acts alleged to have been 

committed 

61-8-406: 

by any person in violation of 61-8-401 or 

(a) evidence of any measured amount or detected 

presence of alcohol in the person at the time of the act 

alleged, as shown by an analysis of hie the person's blood, 

breath, or urine, is admissible; and 

(b) a report of the facts and results of any test or 

tests o( a person's blood, breath, or urine administered 

under 61-8-402 is admissible in evidence if: 

(i) the breath test was performed by a person certified 

by the forensic sciences division of the department to 

administer breath tests or the blood or urine test 

laboratory analysis and the analysis was done 

laboratory operated by the department or by any 

laboratory or facility certified or exempt 

certification under the rules of the department; and 

(ii) the test was on a blood sample, the 

was a 

in a 

other 

from 

person 

withdrawing 

61-8-40S(l), 

the blood was competent to do so under 

(2) If the person under arrest refused to submit to the 

teat or tests as provided in this section, proof of refusal 

is admissible in any criminal action or proceeding arising 

out of acts alleged to have been committed while the person 

was driving or in actual physical control of a vehicle upon 
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the ways of this state open to the public, while under the 

influence of alcohol, drugs, or a combination of the two, 

(3) The provisions of this part do not limit the 

introduction of any other competent evidence bearing on the 

question of whether the person was under the influence of 

alcohol, drugs, or a combination of the two.• 

Section 4. Section 61-8-405, .MCA, is amended to read: 

"61-8-405. Adainistration of tests. ( l) Only a 

physician or registered nurse or other qualified person 

under the supervision and direction of a physician or 

registered nurse acting at·the request of a peace officer 

may withdraw blood for the purpose of determining any 

measured amount or detected presence of alcohol in the 

person. This limitation does not apply to the taking of 

breath or urine specimens. 

(2) The person may, at his the person 1 s own expense, 

have a physician or registered nurse of h¼s the person's own 

choosing administer a test, in addition to any administered 

at the direction of a peace officer, for the purpose of 

determining any measured amount or detected presence of 

alcohol in the person at the time alleged, as shown by 

analysis of~¼• the person's blood, breath, or urine. The 

failure or inability to obtain an additional test by a 

person does not preclude the admissibility in evidence of 

the teat or tests taken at the direction of a peace officer. 

-6-
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(3) Upon the request 

infor-tion concerning the 

of 

teat 

the 

or 

person teated, 

tests taken at 

full 

the 

3 direction of the peace officer must be made available to hi■ 

4 the person or hi■ the person"s attorney. 

5 (4) No ! physician or registered nurse or other 

6 qualified person under the supervision and direction of a 

7 physician or registered nurse ■ha!! does not incur any civil 

8 or criminal liability as a result of the proper 

9 adainistering of a blood test when requested in writing by a 

10 peace officer to adainiater ■eeh a test. 

11 (5) If a teat given under 61-8-402 or 61-8-806 is a 

12 teat of urine, the person tested must be given saeh privacy 

13 in the taking of the urine speci-n ea that will ensure the 

14 integrity of the speci-n and, at the aame ti-, aaintain 

15 the dignity of the individual involved. 

16 (6) The department in cooperation with any appropriate 

17 agency shall adopt uniform rules for the giving of tests and 

18 may require certification of training to administer the 

19 teats aa considered necessary.• 

-End-
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HOUSE BILL NO. 483 

INTRODUCED BY TOOLE, FAGG 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING THAT A PERSON 

OPERATING A VEHICLE UPON THE HAYS DF THE STATE OPEN TO THE 

PUBLIC CONSENTS TO MORE THAN ONE TEST FOR THE PRESENCE OF 

ALCOHOL OR DRUGS, PHOV!DING THAT AN ALCOHOL TEST BE GIVEN 

FIRST AND THAT A DRUG TEST MAY NOT BE GIVEN IF THE ALCOHOL 

TEST IS FAILED; AND AMENDING SECTIONS 61-8-402, 61-8-403, 

61-8-404, AND 61-8-405, MCA," 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 61-8-402, MCA, is amended to read: 

"61-8-402. Blood, breath, or urine tests. (1) Any 

person who operates or is in actual physical control of a 

vehicle upon ways of this state open to the public sha¼½--be 

deemed is considered to have given consent, subject to the 

provisions of 61-8-401, to a test Q!__ t~~ts of hie the 

E_erson's blood, breath, or urine for the purpose of 

determining any measured amount or detected presence of 

alcohol OR DRUGS in h¼s the person's body if arrested by a 

peace officer for driving or for being in actual physical 

control of a vehicle while under the influence of alcohol, 

drugs, or a combination of the two. The test Q~ tests 9ftei¼ 

must be administered at the direction of a peace officer 
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having reasonable grounds to believe the person to have been 

driving or in actual physical control of a vehicle upon ways 

of this state open to the public, while under the influence 

of alcohol, drugs, or a combination of the two. The 

arresting officer may designate which test or tests sfte¼¼-b~ 

are administered. A test for alcohol must be given first, 

whether or not that test also tests for dru.9..§._r and if the 

test shows an alcohol concentration of 0.10 or more~ a test 

for drugs may not be given. 

(2) Any person who is unconscious or who is otherwise 

in a condition rendering him the person incapable of refusal 

ehell--be--deemed is considered not to have withdrawn the 

consent provided by subsection {l} of this section. 

(3) If a driver under arrest refuses upon the request 

of a peace officer to submit to a test or tests designated 

by the arresting officer as provided in subsection (1), ~e~e 

9fteii a test may not be given, but the officer shall, on 

behalf of the department, immediately seize his the person's 

driver•s license. The peace officer shall forward the 

license to the department, along with a sworn report that fte 

the peace officer had reasonable grounds to believe the 

arrested person had been driving or was in actual physical 

control of a vehicle upon ways of this state open to the 

public, while under the influence of alcohol, drugs, or a 

combination of the two, and that the person had refused to 

-2- HB 483 
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submit to the test or tests upon the request of the peace 

officer. Upon receipt of the report, the department shall 

suspend the license for the period provided in subsection 

( 5). 

(4) Upon seizure of a driver's license, the peace 

officer shall issue, on behalf of the department, a 

temporary driving permit, which is valid for 72 hours after 

the time of issuance. 

(5) The following suspension and revocation periods are 

applicable upon refusal to submit to a test or tests: 

(a) upon a first refusal, a suspension of 90 days with 

no provision for a restricted probationary license; 

(b) upon a second or subsequent refusal within 5 years 

of a previous refusal, as determined from the records of the 

department, a revocation of 1 year with no provision for a 

restricted probationary license. 

(6) A nonresident driver's license seized under this 

section must be sent by the department to the licensing 

authority of the nonresident's home state with a report of 

the nonresident's refusal to submit to a test or tests. 

(7} All stteh suspensions are subject to review as 

hereinafter provided in this part." 

Section 2. 

"61-8-403. 

Section 61-B-403, MCA, is amended to read: 

Right of appeal to court. The department 

shall immediately notify any person whose license or 

-3- HB 483 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

BB 0483/02 

privilege to drive has been suspended or revoked,--as 

here±nbe£ore--attthorized7 in writingL and such the person 

sha¼½-he•e has the right to file a petition within 30 days 

therearter after notice for a hearing in the matter in the 

district court in the county wherein--8tteh in which the 

person resides or in the district court in the county in 

which this arrest was made. s~eh The court is-hereby--ye9ted 

with has jurisdiction and ±t shall be-its-da~y-to set the 

matter for hearing upon 10 days' written notice to the 

county attorney of the county whe~e¼n in which the appeal is 

filedL and etteh the county attorney shall represent the 

state,-and-~herettpon-the. The court shall take testimony and 

examine into the facts of the case, except that the issues 

ehe½i are be limited to whether a peace officer had 

reasonable grounds to believe the person had been driving or 

was in actual physical control of a vehicle upon ways of 

this state open to the public, while under the influence of 

alcohol, drugs, or a combination of the two, whether the 

person was placed under arrest, and whether 9tteh the person 

refused to submit to the test or tests. The court shall 

thereupon determine whether the petitioner is entitled to a 

license or is subject to suspension es-heretorore-pro~±ded." 

Section 3. 

"61-8-404. 

adaissibility. 

Section 61-8-404, MCA, is amended to read: 

Evidence ad.miss i ble conditions of 

(1) Upon the trial of any criminal action or 

-4- HB 483 
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other proceeding arising out of acts alleged to have been 

committed by any person in violation of 

61-8-406: 

(a) evidence of any measured amount 

61-8-401 or 

or detected 

presence of alcohol OR DRUGS in the person at the time of 

the act alleged, as shown by an analysis of ftis the person's 

blood, breath, or urine, is admissible7-aftd. A POSITIVE TEST 

RESULT DOES NOT, IN ITSELF, PROVE THAT THE PERSON WAS UNDER 

THE INFLUENCE OF A DRUG OR DRUGS AT THE TIME THE PERSON WAS 

IN CONTROL OF A MOTOR VEHICLE. A PERSON MAY NOT BE CONVICTED 

OF A VIOLATION OF 61-8-401 BASED UPON THE PRESENCE OF A DRUG 

OR DRUGS IN THE PERSON UNLESS SOME OTHER COMPETENT EVIDENCE 

EXISTS THAT TENDS TO ESTABLISH THAT THE PERSON WAS UNDER THE 

INFLUENCE OF A DRUG OR DRUGS WHILE DRIVING OR IN ACTUAL 

PHYSICAL CONTROL OF A MOTOR VEHICLE WITHIN THIS STATE. 

(b) a report of the facts and results of any test or 

tests of a person's blood, breath, or urine administered 

under 61-8-402 is admissible in evidence if: 

(i) the breath test was performed by a person certified 

by the forensic sciences division of the department to 

administer breath tests or the blood or urine test was a 

laboratory 

laboratory 

laboratory 

analysis 

operated 

and 

by 

or facility 

the 

the 

analysis 

department 

certified 

was done in a 

or by any other 

or exempt from 

certification under the rules of the department; and 
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(ii) the test was on a blood sample, the person 

withdrawing the blood was competent to do so under 

61-8-405(1). 

(2) If the person under arrest refused to submit to the 

test or tests as provided in this section, proof of refusal 

is admissible in any criminal action or proceeding arising 

out of acts alleged to have been committed while the person 

was driving or in actual physical control of a vehicle upon 

the ways of this state open to the public, while under the 

influence of alcohol, drugs, or a combination of the two. 

(3) The provisions of this part do not limit the 

introduction of any other competent evidence bearing on the 

question of whether the person was under the influence of 

alcohol, drugs, or a combination of the two." 

Section 4. Section 61-8-405, MCA, is amended to read: 

of tests. ( l) Only a •61-8-405. Administration 

physician or registered nurse 

under the supervision and 

or other qualified person 

direction of a physician or 

registered nurse acting at the request of a 

may withdraw blood for the purpose of 

measured amount or detected presence of 

peace officer 

determining any 

alcohol in the 

person. This limitation does not apply to the taking of 

breath or urine specimens. 

(2) The person may, at hi~ the person's own expense, 

have a physician vr registered nurse of hi~ ~erson's own 

-6- HB 483 
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in addition to any administered 

officer, for the purpose of 

determining any measured amount or detected presence of 

4 alcohol OR DRUGS_in the person at the time alleged, as shown 

5 by analysis of h~s the person's blood, breath, or urine. The 

6 failure or inability to obtain an additional test by a 

7 person does not preclude the admissibility in evidence of 
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the test or tests taken at the direction of a peace officer. 

{3) Upon the request of the person tested, full 

information concerning the test or tests taken at the 

direction of the peace officer must be made available to h¼m 

the person or h~9 the person's attorney. 

(4) No ~ physician or registered nurse or other 

qualified person under the supervision and direction of a 

physician or registered nurse sha¼¼ does not incur any civil 

or criminal liability as a result of the proper 

administering of a blood test when requested in writing by a 

peace officer to administer stteh a test. 

(5) If a test given under 61-8-402 or 61-8-806 is a 

test of urine, the person tested must be given ~tte~ privacy 

in the taking of the urine specimen 89 that will ensure the 

integrity of the specimen and, at the same time, maintain 

the dignity of the individual involved. 

(6) The department in cooperation with any appropriate 

agency shall adopt uniform rules for the giving of tests and 

-7- HB 483 
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may require certification of training 

tests as considered necessary." 

-End-
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BOUSE BILL NO. 483 

Ill"l'RODUCED BY 'l'OOLE, FAGG 

A BILL FOR AN ACT Ell'l'ITLED: "AN ACT PROVIDING THAT A PERSON 

OPERATING A VEHICLE UPON THE WAYS OF THE STATE OPEN TO THE 

PUBLIC CONSENTS TO NORE TBAJI OIIE TEST FOR THE PRESENCE OF 

ALCOHOL OR DRUGS1 PROVIDING THAT AN ALCOHOL TEST BE GIVEN 

FIRST AND THAT A DRUG TEST MAY NOT BE GIVEN IF THE ALCOHOL 

TEST IS FAILED1 AND AMENDING SECTIONS 61-8-402, 61-8-403, 

61-8-404, AND 61-8-405, MCA.• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 61-8-402, MCA, is a-nded to read: 

•61-8-402. Blood, breatb, or urine tests. (l) Any 

person who operates or is in actual physical control of a 

vehicle upon ways of this state open to the public ■llaii--be 

deeaed is considered to have given consent, subject to the 

provisions of 61-8-401, to a test or tests of his the 

Ji!!rlilQn' S blood, breath, or urine for the purpose of 

20 deter■ioing any -■■ured a■ount or detected presence of 

21 alcohol OR DRUGS in his the person's body if arrested by a 

22 

23 

24 

peace officer for driving or for being in actual physical 

control of a vehicle while under the influence of alcohol, 

drugs, or a combination of the two. The test Q_r_tests she¼¼ 

25 ~ be administered at the direction of a peace officer 
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having reasonable ground■ to believe the person to have been 

driving or in actual physical control of a vehicle upon ways 

of this state open to the public, while under the influence 

of alcohol, drugs, or a combination of the two. The 

arresting officer may designate which test or tests sha¼¼-be 

~ administered. A test for alcohol must be given first, 

whether or not that test also teats for drugs, and if the 

test shows an alcohol concentration of 0.10 or more, a test 

for drugs may not be given. 

(2) Any person who is unconscious or who is otherwise 

in a condition rendering him the person incapable of refusal 

aha¼i--be--dee■ed is considered not to have withdrawn the 

consent provided by subsection (1) of this section. 

(3) If a driver under arrest refuses upon the request 

of a peace officer to submit to a test or tests designated 

by the arresting officer as provided in subsection (1), nene 

aha¼¼ a test may not be given, but the officer shall, on 

behalf of the department, immediately seize hie ~erson's 

THERE ARE NO CHANGES IN THIS BILL 
AND WILL NOT BE REPRINTED. PLEASE 
REFER TO YELLOW COPY FOR COMPLETE TEXT. 
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IIOOSB BILL NO. 483 

INTRODUCBI> BY TOOLE, PAGG 

A 81 LL POR AN M:T Elff ITLl!D: • AN M:T PROYI DIIIG THAT A Pat8011 

OPl!!RATING A VEHICLE UPON TRI! WAYS OP TIIB STATE OPIPI 'l'O ftll 

PUBLIC CONSl!:NTS 'l'O -I! TIIU ONE 'l.'l!ST POR TBB PRBSBa:B OP 

ALCOIIOL OR DIIUGS1 PROVIDING 'l'IIAT All ALCOHOL TBST BB GIVIPI 

PIRST AND THAT A DIIUG TEST IIAT NOT 81! GIVEN IP TBB ALCOHOL 

TEST IS PAILl!D; AND AMEIIDIIIG SECTIONS 61-8-402, 61-8-403, 

61-8-404, AND 61-8-405, IICA." 

BE IT BNACTED BY TUB LEGISLATORB OP TRI! STATE OP IIOlffAJIA: 

Sac:tlon 1. Section 61-8-402, IICA, la a-nded to read, 

"61-8-40:Z. Blood, breath, or urine teat■• (1) Any 

per■on vho operates or is in actual phyaical control of a 

vehicle upon ways of this state open to the public eha¼¼--lte 

ae-.1 la considered to have given conaant, eubject to the 

provlaion■ of 61-8-401, to a test or teat~ of hie the 

J!!raon' ■ blood, breath, or urine for the purpo■e of 

det■r■ining any ■ea■ured ■-unt or detected presence of 

alcohol OR DRUGS in hie the per■on'e body if arre■ted by a 

peace officer for driving or for being in actual physical 

control of a vehicle while under the influence of alcohol, 

drugs, or a c011bination of the two. The teat or teat• ehe¼¼ 

~ be ad■ini■tered at the direction of a peace officer 
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having raa11011abla ground• to believe the parson to have been 

driving or ln actual phyalcal control of a vehicle upon way• 

of thl• atate open to the public, while under the influence 

of alcohol, druga, or • co■blnatlon of the two. The 

arre■tlng officer -y deaignate which teat or teats ahatt-be 

~ ad■inistered. A teat for alcohol ■uat be glven flrat, 

whether or not that teat al■o teat■ for drug■, and if the 

teat ■how■ an alcohol concentration of 0.10 or ■ore, a ~t~•t 

for drug■ -1 not be given. 

(2) Any per■on vho la unconscious or who is otherwise 

in a condition rendering hi■ the person incapable of refusal 

ehe¼¼--M--de-.1 le considered not to have withdrawn the 

con■ent provided by aubaection (11 of thls section. 

(3) If a driver under arrest refuses upon the request 

of a peace officer to subait to a test or tests designated 

by the arresting officer as provided in subs~ction (1), ftefte 

aha¼¼ a teat -1 not be given, but the officer shall, on 

behalf of the depart-nt, iwdiately seize hie the person's 

driver' ■ license. The peace officer shall forward the 

license to the depart-nt, along with a sworn report that he 

the peace officer had reasonable grounds to believe the 

arrested person had been driving or was in actual physical 

control of a vehicle upon ways of this state open to the 

public, while under the influence of alcohol, drugs, or a 

c011bination of the two, and that the person had refused to 
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subait to the te■ t or teats upon the request of the peace 

officer. Upon receipt of the report, the depart-nt ■hall 

■uspend the licen■e for the period provided in ■ubaection 

(5). 

(41 Upon seizure of a driver's licenae, the peace 

officer shall issue, on behalf of the depart-nt, a 

te11porary driving per■it, which is valid for 72 hours after 

the ti .. of issuance. 

(5) The following suspenaion and revocation periods are 

applicable upon refusal to subait to a teat or test■, 

(a) upon a first refusal, a suspension of 90 days with 

no provlaion for a re■tricted probationary license; 

(b) upon a aecond or ■ub■equent refusal vlthin 5 year■ 

of a previous refusal, as deter■ined fro■ the record■ of the 

depart-nt, a revocation of l year with no provision for a 

restricted probatioru,ry license, 

(6) A nonresident driver's license seized under this 

section ■uat be sent by the depart•nt to the licensing 

authority of the nonresident's boM state vith a report of 

the nonresident's refusal to aubait to a te■t or teats. 

(7) All aaeh suapenaiona are subject to review aa 

lte•■¼-fh• provided in this part.• 

Section 2. section 61-8-403, IICA, la -■ended to read, 

•n-■-413. Right of appeal to court. The depart-nt 

shall i-diately notify any person who■e licenae or 
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privilege to drive has been auapended or revokedy--•• 

here¼ftbefot"e--eether¼auy in vritingL and .. eh the peraon 

allat¼-haTe ha■ the right to file a petition within 30 daya 

thePe■ fter after notice for a hearing in the ■attar in the 

district court in the county wl'lere¼n--aaeh in which the 

per■on resides or i~ the di■trict court in the county in 

which this arrest was ■ade. Baeh The court ¼a-he•el>7--•e■ted 

w¼th ha■ juriadiction and ¼t shall be-ita-•aty-te aet the 

■atter for hearing upon 10 daya' written notice to the 

county attorney of the county wl'le•e¼n in which the appeal la 

filedL and .. eh the county attorney ■hall reprea.ent the 

atate7-eu-thePeepen-the. The court shall take teati-y and 

••-ine into the facts of the case, except that the ia■uea 

aha¼¼ !!!. be li■lted to whether a peace· officer had 

reasonable grounds to believe the peraon had been driving or 

waa in actual pbyaical control of a vehicle upon waya or 

this state open to the public, while under the influence of 

alcohol, drug■, or a coabination of the two, whether the 

peraon wa■ placed under •rreet, and whether aaeh the person 

refused to aubait to the teat or teats. The court shall 

thereepen deter■ine whether the petitioner ia entitled to a 

license or is subject to auapenaion ae-he•etofore-pr..,,¼•ed.• 

Section 3. Section 61-1-404, MCA, is a■ended to read: 

•61-1-404. Bvldence ad■laalble conditions of 

ad■ la■lblllty. (l) Upon the trial of any cri■inal action or 
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other proceeding arising out of acts alleged to have been 

coaaitted by any person in violation of 61-8-401 or 

61-8-406: 

(a) evidence of any -•sured aaount or detected 

presence of alcohol OR DRUGS in the person at the ti- of 

the act alleged, as shown by an analysis of hie the person•• 

blood, breath, or urine, ia adaiaaibleT-eMI. A POSITIVE TUT 

RESULT DOES NOT, IN ITSELF, PROVE THAT THE PBRSOII WU UNDER 

THE INFLUENCE OF A DRUG OR DRUGS AT THE TINE THE .PERSON WAS 

IN CONTROL OP A IIOTOR VEHICLE. A PERSON MAY NOT BE CONVICTED 

OP A VIOLATION or 61-8-401 BASED UPON THE PRESENCE OP A DRUG 

OR DRUGS IN THE PERSON IJIILBSS SCIIIE OTHER COMPETENT EVIDENCE 

DISft THAT TENDS TO ESTABLISH THAT THE PERSOII WU UNDER TBB 

INFLUENCE OP A DRUG OR DRUGS WBILE DRIVING OR IN ACTUAL 

PSYSICAL CONTROL OF A IIOTOR VEHICLE WITHIN THIS STATE. 

(bl a report of the facts and results of any teat ~ 

!!.!!!. of a person' ■ blood, breath, or urine adainistered 

under 61-8-402 is adaiaaible in evidence if: 

(1) the breath teat vaa perfor-d by a person certified 

by the forensic sciences division of the depart-nt to 

adainiater breath teat■ or the blood or urine te■ t vaa a 

laboratory 

laboratory 

laboratory 

analysis and 

operated by 

or facility 

the analysis vaa 

the depart-nt or 

certified or 

done in a 

by any other 

exeapt ho■ 

certification under the rule■ of the depart-nt1 and 
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(ii) the teat vaa on a blood s-ple, the per.-

vithdraving the blood va■ coapetent to do ■o under 

61-8-405(1). 

(2) If the person under arrest refused to ■ubait to the 

teat or te■ta aa provided in thi■ section, proof of refuNl 

ia adaisaible in any cri■lnal action or proceeding ariaincJ 

out of act■ alleged to have been co■■itted while the per80R 

va■ driving or in actual physical control of a vehicle upon 

the_ way■ of thi■ atate open to the public, while under the 

influence of alcohol, drug■, or a co■bination of the two. 

(3) The provision■ of this part do not liait the 

introduction of any other coapetent evidence bearing on the 

question of whether the person was under the influence of 

alcohol, drugs, or a co■bination of the tvo.• 

Section 4. Section 61-8-405, MCA, ia .-nded to read: 

•,1-1-405. Adainiatration of teat■• (1) ODly a 

physician or registered nurse or other qualified person 

under the supervision and direction of a physician or 

registered nurse acting at the request of a peace officer 

■ay withdraw blood for the purpose of deter■ining any 

-a■ured a■ount or detected presence of alcohol in the 

person. Thia li■itation doe■ not apply to the taking of 

breath or urine specl-na. 

(2) The person aay, at his the person's own expen■e, 

have• phyaiclan or reqiatered nurse of his the ~rson's own 
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choosing adainister a teat. in addition to any adainiatered 

at the direction of a peace officer, for the purpose of 

deteraining any -aaured 11J10unt or detected presence of 

alcohol OR DRUGS in the person at the ti- alleged, aa ahovn 

5 by analy■ i ■ of hi■ the person' ■ blood, breath, or urine. The 

6 failure or inability to obtain an additionAl teat by a 

7 p■r■on doe■ not preclude the adai■■ibility in evidence of 

I the teat or teat■ taken at the direction of a peace officer. 

9 Ill Upon the reque■t of the per■on teated, full 

10 infor-tion concerni119 the te■t or teat■ taken at the 

11 direction of the peace officer ■u■t be -de available to h¼■ 

12 

13 

the person or hi• the person•• attorney. 

(4) Ne ! phy■ician or regi■tered nur■e or other 

14 qualified per■on under the ■upervi■ ion and direction of a 

15 phyaician or r99i■tered nurse aha¼¼ doe■ not incur any civil 

16 or cri■inal liability a■ a result of the proper 

17 adaini■terlng of a blood teat when reque■ted in writing by a 

18 peace officer to adaini ■ter ■eeh a teat. 

19 C5) If a teat given under 61-8-402 or 61-1-806 i ■ a 

20 teat of urine, the per■on teated -■t be given eeeh privacy 

21 in tha taki119 of the urine ■pecl-n ea that will ensure the 

22 integrity of the ■pec:i-n and, at the ••- ti-, -intaln 

23 the dignity of the individual involved. 

24 (61 The depart-nt in cooperation with any appropriate 

25 agency shall adopt unifor■ rule■ for the giving of teat■ and 
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-y require certification of training to adainiater the 

teat■ a■ con■idered nece■■ary,• 

-End-
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