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A BILL FOR AN ACT ENTITLED: *“AN ACT PROVIDING THAT A PERSON
OPERATING A VEHICLE UPON THE WAYS OF THE STATE OPEN TO THE
PUBLIC CONSENTS TO MORE THAN ONE TEST FOR THE PRESENCE OF
ALCOHOL OR DRUGS; PROVIDING THAT AN ALCOHOL TEST BE GIVEN
FIRST AND THAT A DRUG TEST MAY NOT BE GIVEN IF THE ALCOHOL
TEST IS FAILED; AND AMENDING SECTIONS 61-8-402, 61-8-403,
61-8-404, AND 61-8-405, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 61-8-402, MCA, is amended to read:

“61-8-402. Blood, breath, or wurine tests. (1) Any
peréon who operates or is in actual physical control of a
vehicle upon ways of this state open to the public shaii--be

deemed i3 conaidered to have given consent, subject to the

provisions of 61-8-401, to a test or tests of hits the

person's blood, breath, or urine for the purpose of
determining any measured amount or detected presence of
alcohol in his the person's body if arrested by a peace
officer for driving or for being in actual physical control
of a vehicle while under the influence of alcohol, drugs, or
a combination of the two. The test or tests shaii must be

administered at the direction of a peace officer having
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reasonable grounds to believe the person to have been
driving or in actual physical control of a vehicle upon ways
of this state open to the public, while under the influence
of alecohol, drugs, or a combination of the ¢two. The
arresting officer may designate which test or tests shaii-be

are administered. A test for alcohol must be given first,

whether or ncot that test also teats for drﬁgs, and if the

teat shows an alcohol concentration of 0.10 or more, a test

for drugs may not be given.

{2) Any person who is unconsciocus or who is otherwise
in a condition rendering him the person incapable of refusal
shali--be--deemed is considered not to have withdrawn the
consent provided by subsection (1) of this section.

{3) 1If a driver under arrest refuses upon the request
of a peace officer to submit to a test or tests designated
by the arresting officer as provided in subsection (1), nene
shait a test may not be given, but the officer shall, on
behalf of the department, immediately seize his the person's
driver's 1license. The peace officer shall forward the
license to the department, along with a sworn report that he

the peace officer had reasonable grounds to believe the

arrested person had been driving or was in actual physical
control of a wvehicle upon ways of this state open to the
public, while under the influence of alecchol, drugs, or a
combination of the two, and that the person had refused to

HA Y83

INTRODUCED BILL



L T R S B

w o ~N e ow

10
11
12
13
14
15
16
17
18
19
20
21

22

23

24

25

LC 1228/01

submit to the test or tests upon the request of the peace
officer., Upon receipt of the report, the department shall
suspend the license for the period provided in subsection
(5).

(4) Upon seizure of a driver's license, the peace
officer shall issue, on behalf of the department, a
temporary driving permit, which is valid for 72 hours after
the time of issuance.

(5) The following suspension and revocation pericds are
applicable upon refusal to submit to a test or tests:

{a) upon a first refusal, a suspension of 90 days with
no provision for a restricted probationary license;

{b) upon a second or subseqguent refusal within 5 years
of a previous refusal, as determined from the records of the
department, a revocation of 1 year with no provision for a
restricted probationary license.

(6) A nonresident driver's 1license seized under this
section must be sent by the department to the 1licensing
authority of the nonresident's home state with a report of
the nonresident's refusal to submit to a test or tests.

{7) All sueh suspensions are subject to review as

hereinafeer provided in this part.*
Section 2. Section §1-8-403, MCA, is amended to read:

"61-8-403. Right of appeal to court. The department

shall immediately notify any person whose 1license or
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privilege to drive has been suspended or revokedr—-as
hereinbefore--authorizedy in writing, and sueh the person
sheii-have has the right to file a petition within 30 days
chereafter after notice for a hearing in the matter in the
district court in the county wherein—-sueh in which the
person resides or in the district court in the county in
which this arrest was made. Such The court is-hereby--veated
with has jurisdiction and it shall be-ies-duty-te set the
matter for hearing upon 10 days' written notice to the

county attorney of the county whereim in which the appeal is

filed, and eneh Lthe ocounty attorney shall represent the
statey-and-chereupon-the, The court shall take testimony and
examine into the facts of the case, except that the issues
shat: are be limited to whether a peace officer had
reasonable grounds to believe the person had been driving or
was in actual physical control of a vehicle upon ways of
this state open to the public, while under the influence of
alcohel, drugs, or a combination of the two, whether the
person was placed under arrest, and whether such the person
refused to submit te the test or tests. The court shall
thereupon determine whether the petitioner is entitled to a

licenase or is subject to suspension as-herstofere-provided. "

Section 3. Ssection 61-B-404, MCA, is amended to read:
"61-8-404. Evidence admigsible -— conditions of

admissibility. (1) Upon the trial of any criminal action or

-d-
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other proceeding arising out of acts alleged to have been
committed by any person in violation of 61-8-401 or
61-8-406:

(a) evidence of any measured amount or detected
presence of alcohol in the perscn at the time of the act
alleged, as shown by an analysis of his the person's blood,
breath, or urine, is admissible; and

(b) a report of the facts and results of any test or
tests of a person's blood, breath, or urine administered
under 61-8-402 is admissible in evidence if:

(i) the breath test was performed by a person certified
by the forensic saciences division of the department to
administer breath tests or the blood or urine test was a
laboratory analysis and the analysis was done in a
laboratory operated by the department or by any other
laboratory or facility certified or exempt from
certification under the rules of the department; and

{(ii) the test was on a blood sample, the person
withdrawing the blood was competent to do so under
61-8-405(1).

{2} 1If the person under arrest refused tc submit to the
test or tests as provided in this section, proof of refusal
is admissible in any criminal action or proceeding arising
out of acts alleged to have been committed while the person

was driving or in actual physical control of a vehicle upon
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the ways of this state copen to the public, while under the
influence of alcohol, drugs, or a combination of the two.
{3) The provisions of this part do not 1limit the
introduction of any other competent evidence bearing on the
question of whether the person was under the influence of

alcohol, drugs, or a combination of the two."

Section 4. section 61-B-405, MCA, is amended to read:

"61-8-405. Administration of tests. (1) Only a
physician or registered nurse or other qualified person
under the sSupervision and direction of a physician or
registered nurse acting at the request of a peace officer
may withdraw blood for the purpose of determining any
measured amount or detected presence of alcohol in the
person. This limitation does not apply to the taking of
breath or urine specimens.

(2) The person may, at his the person’s own expense,
have a physician or registered nurse of his the person's own
choosing administer a test, in addition to any administered
at the direction of a peace officer, for the purpose of
determining any measured amount or detected presence of
alcohol in the person at the time alleged, as shown by
analysis of his the person's blood, breath, or wurine. The
failure or inability to obtain an additional test by a
person does not preclude the admissibility in evidence of

the teat or tests taken at the direction of a peace officer.

-6—



o W B N DN s W N e

[

12
13
14
15
16
17
18

19

LC 1228/01

(3) Upon the reqguest of the person tested, full
information concerning the test or tests taken at the
direction of the peace officer must be made available to him
the pergon or his the person's attorney.

(4) Ne A physician or registered nurse or other
qualified person under the supervision and direction of a
physician or registered nurse shai: does not incur any civil
or eriminal liability as a result of the proper
administering of a blood test when requested in writing by a
peace officer to administer sueh a test.

(5) If a test given under 61-8-402 or 61-8-806 is a
test of urine, the person teatgd must be given sueh privacy
in the taking of the urine specimen as that will ensure the
integrity of the specimen and, at the same time, maintain
the dignity of the individual involved.

(6) The department in cooperation with any appropriate
agency shall adopt uniform rules for the giving of tests and
may require certification of training to administer the
teats as considered necessary."

-End-
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APPROVED BY COMMITTEE
0N JUDICIARY

HOUSE BILL NO, 483

INTRODUCED BY TOOLE, FAGG

A BILL FOR AN ACT ENTITLED: “AN ACT PROVIDING THAT A PERSON
OPERATING A VEHICLE UPON THE WAYS OF THE STATE OPEN TO THE
PUBLIC CONSENTS TO MORE THAN ONE TEST FOR THE PRESENCE OF
ALCOHOL OR DRUGS; PROVIDING THAT AN ALCOHEOL TEST BE GIVEN
FIRST AND THAT A DRUG TEST MAY NOT BE GIVEN IF THE ALCOHOL
TEST 1S FAILED; AND AMENDING SECTIONS 61-8-402, 61-8-403,

61-8-404, AND 51-B-405, MCA,"

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 61-8-402, MCA, is amended to read:

"61-8-402. Blood, breath, or urine tests. (1) Any
person who operates or is in actual physical control of a
vehicle upon ways of this state open to the public shaii--he
deemed is considered to have given consent, subject to the
provisions of 61-8-401, to a test or tests of his the
person's blood, breath, or urine for the purpose of
determining any measured amount or detected presence of
alcohol OR _DRUGS in his the person's body if arrested by a
peace officer for driving or for being in actual physical
control of a vehicle while under the influence of alcchol,
drugs, or a combination of the two. The test or tests shaii

must be administered at the directicn of a peace officer
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having reasonable grounds to believe the person to have been
driving or in actual physical control of a vehicle upon ways
of this state open to the public, while under the influence
of alcohol, drugs, or a combination of the two. The
arresting officer may designate which test or tests shaii-be

are administered. A test for alcohol must be given first,

whether or not that test also tests for drugs, and if the

test shows an alcohol concentration of 0.10 or more, a test

for drugs may not be given.

{2) Any person who is unconscious or who 1is otherwise
in a condition rendering him the person incapable of refusal
shat:--be--deemed is considered not to have withdrawn the
consent provided by subsection (1) of this section.

{3) If a driver under arrest refuses upon the request
of a peace officer to submit to a test or tests designated
by the arresting cfficer as provided in subsection (1), nene
shat} a test may not be given, but the officer shall, on
behalf of the department, immediately seize his the person’'s
driver's 1license. The peace officer shall forward the
license to the department, along with a sworn report that he

the peace officer had reasonable grounds to believe the

arrested person had been driving or was in actual physical
control of a wvehicle upon ways of this state open to the
public, while under the influence of alcohol, drugs, or a

combination o©f the two, and that the person had refused to

-2- HB 483
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submit to the test or tests upon the regquest of the peace
officer. Upon receipt of the report, the department shall
suspend the license for the périod provided in subsection
(5).

(4) Upon seizure of a driver's 1license, the peace
officer shall 1issue, o©on behalf of the department, a
temporary driving permit, which is wvalid for 72 hours after
the time of issuance.

[S) The following suspension and revocation periods are
applicable upon refusal to submit to a test oOr tests:

(a) wupen a first refusal, a suspension of 90 days with
no provision for a restricted probationary license;

{b) upon a second or subsequent refusal within 5 years
of a previous refusal, as determined from the records of the
department, a revocation of 1 year with no provision for a
restricted probationary license.

{6) A nonresident driver's license seized under this
section must be sent by the department to the licensing
authority of the nonresident's home state with a report of
the nonresident's refusal to submit to a test or tests.

{7} All suemh suspensions are subject to review as

neretnafter provided in this part.*
Section 2. section 61-B-403, MCA, is amended to read:

“61-8-403. Right of appeal to c¢ourt. The department

shall immediately notify any person whose license or
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privilege to drive has been suspended or revckedy--as
hereinbefore--anthertredr in writing, and such the person
shati-have has the right to file a petition within 30 days
thereafter after notice for a hearing in the matter in the
district court in the county wherein--sueh in which the
person resides or in the district court in the county in
which this arrest was made. Such The court ta-hereby--vested
with has Jjurisdiction and it shall be-tes—duty-te® set the
matter for hearing upon 10 days' written notice to the
county attorney of the county wherein in which the appeal is
filed, and suech the county attorney shall represent the
stater-and-thereupon-the. The court shall take testimony and
examine into the facts of the case, except that the issues
sheit are be limited to whether a peace officer had
reascnable grounds to believe the person had been driving or
was in actual physical control of a vehicle upon ways of
this state open to the public, while under the influence of
alecohol, drugs, or a combination of the two, whether the
person was placed under arrest, and whether suweh the person
refused to submit to the test or tests. The court shall
therespon determine whether the petitieoner is entitled to a
license or is subject to suspension as-heretsfore-previded.”
Section 3. section 61-8-404, MCA, is amended to read:

"61-8-404. Evidence admissible - conditions of

admissibility. (1) Upon the trial of any criminal action or

-d- HB 483
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other proceeding arising out of acts alleged to have been
committed by any person in viclation of 61-8-401 or
61-8-406:

(a) evidence of any measured amount or detected
presence of alcohol OR DRUGS in the person at the time of
the act alleged, as shown by an analysis of his the person's

bloed, breath, or urine, is admissibler-and. A POSITIVE TEST

RESULT DOES NOT, IN ITSELF, PROVE THAT THE PERSON WAS UNDER

THE INFLUENCE OF A DRUG OR DRUGS AT THE TIME THE PERSON WAS

IN CONTROL OF A MOTOR VEHICLE. A PERSON MAY NOT BE CONVICTED

OF A VIOLATION OF 61-8-401 BASED UPCN THE PRESENCE OF A DRUG

OR DRUGS IN THE PERSCN UNLESS SOME OTHER COMPETENT EVIDENCE

EXISTS THAT TENDS TO ESTABLISH THAT THE PERSON WAS UNDER THE

INFLUENCE OF A DRUG OR DRUGS WHILE DRIVING OR IN ACTUAL

PHYSICAL CONTROL OF A MOTOR VEHICLE WITHIN THIS STATE.

{b) a report of the facts and results of any test or
tests of a person's blood, breath, or urine administered
under 61-8-402 is admissible in evidence if:

(i) the breath test was performed by a person certified
by the forensic sciences division of the department to
administer breath tests or the blood or urine test was a
laboratory analysis and the analysis was done in a
laboratory operated by the department or by any other
laboratery or Eacility certified or exempt from

certification under the rules of the department; and
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(ii) the test was on a blood sample, the person
withdrawing the blocd was competent to do S0 under
61-8-405(1).

(2) 1IE the person under arrest refused to submit to the
test or tests as provided in this section, proof of refusal
is admissible in any criminal action or proceeding arising
out of acts alleged to have been committed while the person
was driving or in actual physical control of a vehicle upon
the ways of this state open to the public, while under the
influence of alcohol, drugs, or a combination of the two.

(3) The provisions of this part do not 1limit the
introduction of any other competent evidence bearing on the
question of whether the perscn was under the influence of
alcchol, drugs, or a combination of the two."

Section 4. section 61-8-405, MCA, is amended to read:

"61-8-405., Administration of tests. (1) Only a
physician or registered nurse or other qualified person
under the supervision and direction of a physician or
registered nurse acting at the request of a peace officer
may withdraw blood for the purpose of determining any
measured amount or detected presence of alcohol in the
person. This limitation dJdoes not apply to the taking of
breath or urine specimens.

(2) The person may, at his the perscn's own expense,

have a physician or registered nurse of his the person's own

-6- HB 483
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choosing adminjister a test, in addition to any administered
at the direction of a peace officer, for the purpose of
determining any measured amount or detected presence of
alcohol OR DRUGS in the person at the time alleged, as shown
by analysis of his the perscn's blood, breath, or urine. The
fallure or inability to obtain an additional test by a
person does not preclude the admissibility in evidence of
the test or tests taken at the directicn of a peace officer.

{3) Upon the reguest of the person tested, full
information concerning the test or tests taken at the
direction of the peace officer must be made available to him
the person or his the person's attorney.

{(4) No A physician or registered nurse or other
qualified person under the supervision and direction of a
physician or registered nurse shaiit does not incur any civil
or criminal liability as a result of the proper
administering of a blood test when requested in writing by a
peace officer to administer such a test.

(5) 1f a test given wunder 61-8-402 or 61-8-8B0& is a
test of urine, the person tested must be given sweh privacy
in the taking of the urine specimen aa that will ensure the
integrity of the specimen and, at the same time, maintain
the dignity of the individual involved.

{6) The department in cooperation with any appropriate

agency shall adopt uniform rules for the giving of tests and

-7- HB 483
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tests as considered necessary."
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HOUSE BILL NO. 483
INTRODUCED BY TOOLE, FAGG

A BILL FOR AN ACT ENTITLED: “AN ACT PROVIDING THAT A PERSON
OPERATING A VEHICLE UPON THE WAYS OF THE STATE OPEN TO THE
PUBLIC CONSENTS TO MORE THAN ONE TEST POR THE PRESENCE OF
ALCOHOL OR DRUGS; PROVIDING THAT AN ALCOHOL TEST BE GIVEN
FIRST AND THAT A DRUG TEST MAY NOT BE GIVEN IF.THE ALCOHOL
TEST IS FAILED; AND AMENDING SECTIONS 61-8B-402, 61-8-403,
61-8-404, AND 61-8-405, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 61-8-402, MCA, is amended to read:

"61-8-402, Blood, breath, or urine tests. (1) Any
person who operates or is in actual physical control of a
vehicle upon ways of this state open to the public shaii--be
deemed is considered to have given cconsent, subject to the
provisions of 61-8-401, to a test or tests of his the
person's blood, breath, or urine for the purpose of
determining any measured amount or detected presence of
alcohol OR_DRUGS in his the person’s body if arrested by a
peace officer for driving or for being in actual physical
control of a vehicle while under the influence of alcohol,
drugs, or a combination of the two. The test or tests shaii

must be administered at the direction of a peace officer
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having reasonable grounds to believe the person to have been
driving or in actual physical control of a vehicle upon ways
of this state open to the public, while under the influence
of alcohol, drugs, or a combination of the two. The
arresting officer may designate which test or tests shati-be

are administered. A test for alcohol must be given first,

whether or not that test also tests for drugs, and if the

tegt shows an alcohol concentzation of 0.10 or more, a test

for drugs may not be given.

{2) Any person who is unconscious or who is otherwise
in a condition rendering him the person incapable of refusal
shaii--be--deemed is considered not to have withdrawn the
consent provided by subsection (1) of this aection,

{(3) 1f a driver under arrest refuses upon the request
of a peace officer to submit to a test or tests designated
by the arresting officer as provided in subsection (1), none
shaii a test may not be given, but the officer shail, on

behalf of the department, immediately seize his the person's

THERE ARE NO CHANGES IN THIS BILL
AND WILL NOT BE REPRINTED. PLEASE
REFER TO YELLOW COPY FOR COMPLETE TEXT.

-2- ' HB 483
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HOUSE BILL MO, 483
INTRODUCED BY TOOLE, FAGG

A BILL FOR AN ACT ENTITLED: “AN ACT PROVIDING THAT A PERSON
OPERATING A VEHICLE UPON THE WAYS OF THE STATE OPEN T0 THE
PUBLIC CONSENTS TO MNORE THAN OME TEST FOR THE PRESENCE OF
ALCOHOL OR DRUGS; PROVIDING THAT AN ALCOHOL TEST BE GIVEN
FIRST ARD THAT A DRUG TEST MAY NOT BE GIVEN IF THE ALCOHOL
TEST IS FAILED; AND AMENDING SECTIONS 61-8-402, 61-8-403,
61-8-404, AND 651-8-405, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTAMNA:

Section 1. section 61-8-402, MCA, is amended to read:
*61-83-402. Blood, breath, or urine tests. (1) Any
person who operates or is in actual physical control of a
vehicle upon ways of this state opes to the public shaii—-be
deemed 1s considered to have given consent, subject to the
provisions of 61-8-401, to a test or tests of his the
rson's  blood, breath, or wurine for the purpose of
determining any measured amount or dJdetected presence of
alcohol OR DRUGS in his the person's body if arrested by a
peace officer for driving or for being in actual physical
control of a wehicle while under the influence of alcohol,
drugs, or a combination of the two. The test or tests ohaid

must be administered at the direction of a peace officer
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having reasonable grounds to believe the person to have been
driving or in actual physical control of a vehicle upon ways
of this state open to the public, while under the influence
of alcohol, drugs, or & combination of the two. The
arresting officer may designate which test or tests shali-be
are administered. A test for alcohol must be given first,

whether or not that test also tests for drugs, and if the

test shows an alcohol concentcation of 0.10 or more, a test

for drugs may not be glven.

{2) Any person who im unconsciocus or who is otherwise
in a condition rendering him the person incapable of refusal
shali--be--deemed is considered not to have withdrawn tﬁe
consent provided by subsection (1} of this =msection.

{3) If a driver under arresat refuses upon the requeat
of a peace officer to submit to a test or_ tests designated
by the arresting officer as provided in subsection (1}, none
shaii a test may not be given, but the cfficer shall, on
behalf of the department, ismediately seize his the person's
driver's license. The peace officer shall forward the
license to the department, along with a sworn report that he

the peace officer had reasonable grounds to believe the

arrested person had been driving or was in actual physical
control of a wvehicle upon ways of this state open to the
public, while under the influence of alcohol, drugs, or a

combination of the two, and that the person had refused to

-2- HBR 483
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submit to the test or tests upon the request of the peace
officer. Upon receipt of the report, the department shall
suspend the license for the period provided iﬁ subsection
{(5).

{4) Upon seizure of a driver's 1licenae, the peace
officer shal}l issue., on behalf of the department, a
temporary driving permit, which is valid for 72 houre after
the time of issuance.

(S) The following suspension and revocation periods are
applicable upon refusal to submit to a test or tests:

{a) upon a first refusal, a suspension of 90 days with
no provision Eor a restricted probationary license:

{b) upon a second or subsequent refusal within S years
of a previous refusal, as determined from the records of the
department, a revocation of 1 year with no provision for a
restricted probationary license.

{6) A nonresident driver's license seized under this
section must be gent by the depattnept to the licensing
authority of the nonresident‘s home state with a report of
the nonresident's refusal to submit to a test or tests.

{7) All sueh suspensions are subject to review as

hereinafter provided in this part.”
Section 2. SBection 61-8-403, NCA, is amended to read:

"81-8-403. Right of appeal to court. The department

shall immediately notify any person whose 1license or
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privilege to drive has been suspended or revokedr--as
hereinbefore-—-aunthorisedy in writing; and sueh the person
shail-have has the right to file a petition withia 30 days
thereafter after notice for a hearing in the aatter in the
dimtrict court in the county wherein--sueh in_ which the
person reasides or in the district court in the county in
which this arrest was made. Buch The court is-hereby--vested
with has Jjurisdiction and ¢ shall be-its-duey-to set the
matter for hearing upon 10 days' written notice to the
county attorney of the county wheretn in which the appeal is
filed;, and such the county attorney shall represent the
stater—end-thereupon—the. The court shall take testimony and
examine into the facts of the case, except that the 1liuon
shatl are be limited to whether a peace officer had
reasonable grounds to believe the person had been driving or
was in actual physical control of a vehicle upon ways of
this state open to the public, while under the influence of
alcohol, drugs, or a combination of the two, whether the
person was placed under arrest, and whether such the person
refused to submit to the test pr tests. The court shall
therenpen determine whether the petiticner is entitled to a

license or is subject to suspension as-heretofere-provided.*”
Section 3. Section 61-8-4D4, MCA, iz amended to read:

*"§1-8-404. Evidence admisgible - conditions of

admissibility, (1) Upon the trial of any criminal action or

—a- HB 483
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other proceeding arising out of acts alleged to have been
committed by any person in violation of 61-8-401 or
61-8-406:

(a) evidence of any =seasured amount or detected
presence of alcohol OR DRUGS in the person at the time of
the act alleged, as shown by an analysis of his the person's
blood, breath, or urine, is adaissible;-and. A POSITIVE TEST
RESULT DOES NOT, 1IN ITSELF, PROVE THAT THE PERSON WAS UNDER

THE INFLUERCE OF A DRUG OR DRUGS AT THE TIME THE PERSON WAS

IN CONTROL OF A MOTOR VEHICLE. A FERSON MAY NOT BE CONVICTED

OF A VIOLATION OF 61-8-401 BASED UPON THE PRESENCE OF A DRUG

OR DRUGS IN THE PERSON UNLESS SOME OTHER COMFETENT EVIDENCE

EXISTS THAT TENDS TO ESTABLISH THAT THE PERSON WAS UNDER THE

INFLUENCE OF A DRUG OR DRUGS WHILE DRIVING OR IN ACTUAL

PHYSICAL CONTROL OF A MOTOR VEHICLE WITHIN THIS STATE.

(b) a report of the facts and results of any test or
tests of a person's blood, breath, or urine administered
upder 61-8-402 is admissible in evidence if:

{1) the breath test was performed by a person certified
by the forensic sciences division of the department to
adainister breath tests or the blood or urine test was a
laboratory analysis and the analysis wvas done in a
laboratory operated by the department or by any other
laboratory oOr facllity certified or exeapt from

certification under the rules of the department; and
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(ii) the test was on a blood sample, the person
withdrawing the blood was competent to do 8o under
61-8-405(1).

{2) 1I1f the person under arrest refused to submit to the
test or tests as provided in this section, proof of refusal
is admissible in any criminal action or proceeding arising
out of acts alleged to have been committed while the person
was driving or in actual physical control of a vehicle 'upon
the ways of this state open to the public, while under the
influence of alcohol, drugs, or a combination of the two,

(3) The provisions of this part do not limit the
introduction o©of any other competent evidence bearing on the
questlon'ot whether the person was under the influence of
alcohol, drugs, or a combination of the two.”

Section 4. Section 61-8-405, MCA, is amended to read:

"61-8-405. Administration of tests. (1) Only a
physician or registered nurse or other qualified person
under the supervision and direction of a physician or
registered nurse acting at the request of a peace officer
say withdraw blood for the purpose of determining any
measured amount or detected presence of alcohol in the
person. Thia limitation does not apply to the taking of
breath or urine specimens.

{2) The person may, at his the person's own expense,
have a phyaician or registered nurse of him the person's own
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choosing adainister a test, in addition to any administered
at the direction of a peace officer, for the purpose of
determining any measured amount or detected presence of
alcohol OR DRUGS in the person at the time alleged, as shown
by analysis of his the person’'s blood, breath, or urine. The
failure or inability to obtain an additional test by a
person does not preclude the admissibility in evidence of
the test or teats taken at the direction of a peace officer.

(3) Upon the request of the person Lested, Eull
information concerning the test or_ tests taken at the
direction of the peace officer must be made available to him
the person or his the person’s attorney.

(4) No A physician or registered nurse or other
qualified person under the supervision and direction of a
physician or registered nurse shaii does not incur any.clvil
or criminal 1liability as a result of the proper
administering of a blood test when requested in writing by a
peace officer to administer such a test.

{5} If a test given under 61-8-402 or 61-8-806 is a
test of urine, the person tested must be given such privacy
in the taking of the urine specimen as that will ensure the
integrity of the specimen and, at the same time, maintain
the dignity of the individual involved.

{6} The department in cooperation with any appropriate

agency shall adopt uniform rules for the giving of tests and
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HB 0483/02

may require certification of training to administer the

tests as considered necessary."”

-End-
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