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A BILL POR AR ACT ENTITLED: “AN ACT PROVIDING FOR CIVIL

CONTEMET FOR FAILURE TO PAY SUPPORT; REQUIRING EMPLOYERS,
PAYORS, AND UNIONS TC REPORT HIRING INFORMATION TO THE
DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES; PROVIDING
A PATERNITY ACKNOWLEDGMENT PROCESS; PROVIDING FOR THE
SUSPENSION OF STATE-1SSUED LICENSES FOR FAILURE TO PAY
SUPPORT; AND AMENDING SECTIONS 40-5-403 AND 40-5-443, MCA."

STATEMENT OF INTENT

A statement of intent is required for this bill because
[sections 4 and 12] require the department of social and
rehabilitation services to adopt rules necessary £for the
implementation and administration of [sections 4 through
11].

The rules may include provisions regarding:

{1) the provision of reimbursements to hospitaia,
institutions, and midwives for paternity acknowledgment
cOSts;

{2) the notice of intent to suspend licenses;

{3) the hearing procedure used to review the cause for
suspension of a license;

(4) the approval of payment plans agreed to by obligors
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for payment of support debts;

{(5) the determination of circumstances creating a
hardship that warrant a stay of action for suspension of a
license; and

(6) the procedures for implementing and enforcing an

order suspending a license.

BE IT ENACTED BY THE LEGISLATURE QF THE STATE OF MONTAMA:

NEW SECTION. Section 1. railure to pay support --

civil contempt. (1) For purposes of this section, “support"”
means child support; spousal support; health insurance,
medical, dental, and optical payments; day care expenses;
and any other payments due as support under a court or
administrative order. Submission of health insurance claims
is a support obligation if health insurance coverage is
ordered.

{2} 1If a person cbligated to provide support fails to
pay as ordered, the payee or assignee of the payee of the
support order may petition a district court to find the
aobligated person in contempt.

{3} The petition may be filed in the district court:

{(a} that issued the gupport order;

(b} of the judicial district in which the obligated

person resides; or

{c} of the judicial district in which the payee or

\-BE:A%Q..
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assignee of the payee resides or has an office.

(4) Upon Ffiling of a verified petition alleging facts
constituting contempt of the support order, the district
court shall issue an order requiring the obligated person to
appear and show cause why the cbligated person should not be
held in contempt and punished under this section.

{S) The obligated person is presumed to be in conteampt
upon a showing that:

{a)' there is a support order issued by a court or
administrative agency of this or another state with
jurisdiction to enter the order:;

{b) the obligated person had actual or constructive
knowledge of the order; and

{¢) the obligated person failed to pay support as
ordered.

{6) Certified payment records maintained by a clerk cof
court or administrative agency authorized by law or by the
support order to collect suppert are admissible in a
proceeding under this section and are prima facie evidence
of the amount of support paid and any arrearages under the
support order.

(7) Following a showing under subsection (5), the
obligated person may move to be excused from the contempt by
showing clear and convincing evidence that the obligated

person:
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(a) has ingufficient income to pay the arrearages;

(b) lacks peraonal or real property that can be sold,
mortgaged, or pledged to raise the needed sum;

{c)} has unsucceasfully atteapted to borrow the sum from
a financial institution;

{d) has no other source, including relatives, from
which the sum can be borrowed or secured;

(e) does. not have a valid cut-of-court agreement with
the payee waiving, deferring, or otherwise compromising the
support obligation; or

() cannot, for asome other reason, reasonably comply
with the order.

{(8) In addition t¢ the reguirement of subsection (7},
the obligated person shall alsc show by clear and convincing
evidence that factors constituting the excuse were not
occasioned or caused by the obligated person voluntarily:

{({a) remaining unemployed or underemployed when there is
employment suitable to the obligated person's skills and
abilities available within a reascnable diatance from the
obligated person's residence;

(b) selling, transferring, or encumbering real or
personal property for fictitious or inadequate consideration
within 6 months prior to a failure to pay support when due;

{c) selling or transferring real property without

delivery of possession within 6 months prior to a failure to

—4_
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pay support when due or, if the sale or transfer includes a
reservation of a trust for the use of the obligated person,
purchasing real or personal property in the name of another
person or entity;

;di continuing to engage in an unprofitable business or
contract unless the obligated person cannct reasonably be
removed from the unprofitable situation; or

{e) incurring debts subsequent to entry of the support
order that impair the obligated person's ability to pay
support.

(9) If the obligated person is not excused under
subsections (7) and (8), the district court shall £ind the

obligated person in contempt of the support order. For each

-failure to pay support under the crder, the district court

shall order punishment as follows:

{(a) 5 days incarceratior in the county jail;

(b} 120 hours of community service work;

{c) a $500 Eine; or

{d) any combination of the penalties in subsections
(9)(a) through (9)(c).

{10) An order under subsection (9) must include a
provision allowing the obligated person to purge the
contempt. The obligated person may purge the contempt by
complying with an order requiring the obligated person to:

(a) seek employment and periodically report to the

-5-

L-JEEE R - Y . L .

e T N )
M e W N = o

16
17
18
19
20
21
22
23
24

15

LC 0969/01

district court all efforts to find employment;

(b) meet a repayment schedule;

{c) compensate the payee for the payee's attorney fees,
costs, and expenses for a proceeding under this section;

(d) sell or transfer real or personal property or
transfer real or personal property to the payee, even if the .
pProperty is exempt from execution;

{e} Dborrow the arrearage amount or report to the
district court all efforts to borrow the sum;

{f) meet any combination of the conditions in
subsections (10)(a) through (10){(e); or

(g) meet any other conditions that the district court
in its discretion finds reasonable.

{11) If the obligated person fails to comply with
conditions for purging contempt, the district court shall
imnediately find the obligated perscn in contempt under this
section and impose punishment.

(12) A proceeding under this section must be brought
within 3 years of the date of the last fajlure to comply

with the support order.

Section 2. section 40-5-403, MCA, is amended to read:

"40-5-403. Definitions. As used in this part, the

following definiticns apply:
{1) “Alternative arrangement" means a written agreement

signed by the obligar and obligee, and signed by the

-6~
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department in the case of an assignment of rights wunder
$3-2-613, that has been approved and entered in the record
of the court or administrative authority issuing or
modifying the support order.

{2) “Department” means the department of social and
rehabilitation services provided for in 2-15-2201.

{3) "Income" means any form of periodic payment to a
person, including earnings and wages. However, income does
not include:

(a) any amount reguired by law to be withheld, other
than creditor claims, including federal, state, and local
taxes and social security; and

(b) any amounts exempted from judgment, execution, or
attachment by federal or state law.

{4) "Obligee” means either a person tc whom a duty of
support is owed or a public agency of this or another state
to which a person has assigned the right to receive current
and accrued support payments.

{5) "“Obligor"” means a person who owes a duty to make
payments under a support order.

{6) “Payor™ means any payor of income to an obligor on
a periodic basis and includes any person, firm, corporation,
association, employer, trustee, political subdivision, state
agency, or any agent thereof, who is subject tao the

jurisdiction of the courts of this state under Rule 4B of

-7
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the Montana Rules of Civil Procedure.

(7) “Support order* means an order of the district
court of the state of Montana, an order of a court of
appropriate jurisdiction of another state, an administrative
order established pursuant to proceedings under part 2 of
this chapter, or an order established by administrative
hearing process of an agency of another state with Eunctions
similar to those of the department set forth in part 2 of
this chapter, that provides a set and determinable amount
for temporary or final periodic payment of funds for the
support of a child. Support order further includes the
following:

(a) an order for reimbursement of public assistance
money paid by a public agency for the benefit of a minor
child;

(b) an order for maintenance to be paid to a former
spouse when the former spouse is the custodial parent of a
child for whom child support 1s awarded under the same
order; and

{c) an order requiring payment of interest due on
unpaid judgments for child support.

{8) "Unicn" means a laber uynion, union lecal, union

affiliate, or union hiring hall.*

Section 3. Section 40-5-443, MCA, is amended to read:

“40-5-443. Payors to provide information -—— exemption
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from liability. (1} Upon notice by the department and except

as provided in subsections (2) and (3)., an employer or payor

doing business in this state shall report to the department:

{aj the hiring of an individual who resides or worksg in

this state;

{b) a contract or subcontract with an individual who

resides or works in this state; and

(c) the rehiring or return to work of an employee,

contractor, or sSubcontractor.

{2) An employer is not required tc report the hiring of

an individual who the employer anticipates will be employed

for less than 1 month or will be sporadically employed for

less than 350 hours during any 6-month period.

(3) An employer or payor is not regquired to report

under this section if the smployer employs or contracts with

fewer than 10 persons.

{(4) A union operating in this state shall, upon notice

by the department, provide the department with information

concerning the employment of its members.

(5) An employer, payor, or union reguired to report

under this section shall subsit to the department monthly

reports containing its nase, address, and employment

security reference number or unified business identifier

number and the name, last-known residential address;, social

gecurity number, and date of birth of each employee that was
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hired or rehired or that returned to work during the

preceding month, The report may be made in writing or by

computer on a form or in a format supplied by the department

or by other means acceptable to the department.

{6} The department may retain the reported information

concerning an employee, contractee, or member only if the

department is responsible for eastablishing, enforcing, or

collecting a support obligation of that person. If the

person does not owe a support obligation, the department may

not create a record regarding the person and the information

must be promptly destroyed.

3 (7) Por-the-purposes-of-this-party-upen Upon written

reguest by the department, a present or Former employer,

payor, er-former-payor—and-any-iaber or union of which the
obligor a person is or may have been a an employee,
contractee, or member shall provide the department with the
following information, if known, regarding the eobligoer
Erson:

(a) last-known residential address;

(b) accial gecurity number;

(c} dates of employment or union membership or dates of

the term of the contract;

{d) amounts of wages, salaries, commissions, and other
earnings paid to the obiiger person during any period when

the department provided support enforcement services; and

=10~



" T . T L Y T P g

[
(-]

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 0969/01

{e) whether health insurance coverage is or was

available to the ebiiger person and the person's children

through the employer, payor, or union and, if so:
(i) the name of the insurer or health care provider;
{ii) the policy numbers or other identifiers; and
{(iii) the persons covered;

{£) the location of the job site; and

[g) any occupational or professional affiliations or

licenses required for the employment or contract.

{8) The department shall give an employer, payor, or

union_failing to report as regquired by this section a

written warning., Upon further failure to report, the

department may ispose a civil penalty not to exceed $1,000

for each month for each reportable person. The department

shall adopt rules, under Title 2, chapter 4, and 40-5-405,

stating administrative hearing and other procedures

implementing thias subgection,

(9) To cover the report costs, an employer, payor, Or

union reguired to report under this section may charge and

withhold from the wages or other income of each reported

person a fee not to exceed $5 for each report covering the

person.

+27(10) A An _employer, payor, or union who diacloses

information to the department in compliance with this

section is exempt from any liability to the ebiiger reported

-11~
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person that may result from sueh the disclosure.*

NEW SECTION. Section 4. Praternity acknowledgment. (1)
Upon the birth of a child to a woman unmarried at the time
of birth, the administrator or person in charge of a
hospital or other institution in which the birth occurs or
the midwife who attends the birth shall:

(a) provide an opportunity for the child’'s mother and
alleged father to complete an acknowledgment of parentage
pursuant to 40-6-105;

(b} provide written information, furnished by the
department, describing the rights and reaponsibilities of
parentage, the benefits of having a child's paternity
established, and the child's right to receive support; and

(c) forward a copy of an acknowledgment signed by the
mother and the father to the department.

{2) The hospital, institution, or midwife is entitled
to reimbursement for reasonable costs of obtaining an
acknowledgment. The department shall eatablish by rule the
amount of reasonable costs, not to exceed the amount for
which federal financial participation is available, and the
procedures for claiming reimburgement.

(3) Hospitala, institutions, and midwives shall use
forms prescribed by the departmert for the acknowledgment of

paternity.

NEW SECTION. Section 5. pefinitions. As used in

-12-
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f{aections S through 12}, the following definitions apply:

{1} (a) “Child" means:

(L) a person under 18 years of age who is not
emancipated, self-supporting, married, or a member of the
armed forces of the United States;

(ii) a perscon under 19 years of age who is still in high
school;

(1ii) a person who is mentally or physically
incapacitated when the incapacity began prior to that person
reaching 18 years of age; and

{iv) in IV-D cases, a person for whom:

(A) support rights are assigned under 53-2-613;

(B) a public assistance payment has been made;

{C) the department is providing support enforcement
services under 40-5-203; or

(D) ¢the department has received a referral Eor
interstate services from an agency of another state under
the provieions of the Uniform Reciprocal Enforcement of
Support Act or under Title IV-D of the Social Security Act.

{b} The term may not be construed to limit the ability
of the department to enforce a support order according to
its terms when the order provides for support extending
beyond the time the child reaches 18 years of age.

{2) "Delinquency" means a support debt or support

obligation due under a support order in an amount greater
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than or equal to 6 months' support payments as of the date
of service of a notice of intent to suspend a license,

{1) “Department™ means the department of social and
rehabilitation services.

(4) "IV-D case" means a case in which the department is
providing support enforcement services as a result of:

{(a) an assignment of support righta under 53-2-613;

{b) a payment of public assistance;

{c) an application for support enforcement services
under 40-5-203; or

(d) a referral for interstate services from an agency
of another state under the provisions of the Uniform
Reciprocal Enforcement of Support Act or under Title IV-D of
the Social Security Act. ' '

{S) “License" means a license, certificate,
registration, or authorization issued by an agency of the
state of Montana granting a person a right or privilege to
engage in a business, occupation, or profession or any other
right or privilege that is subject to suspension,
revocation, forfeiture, or termination by the licensing
authority prior to its date of expiration.

(6) “Licensing authority” means any department,
division, board, agency, or inatrumentality of this atate

that issues a license.

{7) *"Obligee™ means:

—1‘_



0 @ N N s W N e

[T
| -]

12
13
14
15
16
17
i
19
20
21
22
23
24

25

LC 0869/01

(a) a person to whom a support debt or suppart
obligation is owed; or

(b) a public agency of this or another state that has
the right to receive current or accrued support payments or
that is providing support enforcement services under this
chapter,

(8) "Obligor* means a person who aowes a duty of
support.

(9) “Order suspending a license” means an order issued
by a support enforcement entity to suspend a license. The
order must contain the name of the obligor, the type of
license, and, if known, the social security number of the
obligor.

{10) "Payment plan® includes but is not limited to a
plan approved by the support enforcement entity that
provides sufficient security to ensure compliance with a
support order and that incorporates voluntary or involuntary
income withholding undér part 3 or 4 of this chapter or a
similar plan for periodic payment of a support debt and, if
applicable, current and future support.

{11) "Support debt* or “support obligation" means the
amount created by:

(a) the failure to provide support to a child under the
laws of this or any other state or a support order: or

{b} a support order for spousal maintenance Lf the
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judgment or order requiring payment of maintenance also
contains a judgment or order requiring payment of child
support for a child for whom the peraon awarded maintenance
is the custodial parent.

{12) “Support enforcement entity" means:

{a) in IV-D cases, the department; or

{b) in all other cases, the district court that entered
the support order or a district court in which the support
order is registered.

(13) "Support order"” means an order providing a
determinable amount for temporary or final periodic payment
of a support debt or support obligation issued by:

{(a) a district court of this state;

{(b) a court of appropriate jurisdiction of another
staté. an Indian tribe, or a foreign country;

(¢) an administrative agency pursuant to proceedings
under Title 40, chapter 5, part 2; or

{d) an administrative agency of another state with a
hearing function and process similar to those of the

departaent.

NEW SECTION. Section 6. WNotice of intent to suspend
license. (1) Upon the petition of an obligee alleging the
exigtence of a delinquency, a support enforcement entity may
issue a notice of intent to suspend a license.

{2) The notice must be served upon the obligor

-15-
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personally or by certified mail and may:

(a) in a 1V-D case, be incorporated into any notice
served under Title 17, chapter 4, part 1, or Title 40,
chapter 5, part 2 or 4;

(b) in all other cases, be combined with any other
enforcement proceeding.

(3) The notice must state that the obligor's license
will be suspended 60 days after service unless within that
time the obligor:

{a) pays the entire support debt stated in the notice;

{b) enters intoc a payment plan approved by the support
enforcement entity; or

{(c) appears and shows cause in a hearing before the
support enforcement entity under {section 7] that suspension
of a license iB not appropriate.

(4) In a IV-D case, the notice must advise the obligor
that hearings conducted under [section 7] are subject to the
contested case provisions of the Montana Administrative

Procedure Act.

NEW SECTION. Section 7. BHearing -- order suspending
license. (1) To show cause why suspension of a license would
not be appropriate, the obligor shall request a hearing from
the support enforcement entity that issued the notice of
intent to suspend the license, The regquest muat be made

within 60 days of the date of service of the notice.
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(2) Upon receipt of a request for hearing from an
obligor, the support enforcement entity shall schedule a
hearing for the purpose of determining if suspension of the
obligor's 1license is appropriate. The support enforcement
entity shall stay susepension of the 1license pending the
outcome of the hearing.

{3) The only issues that may be determined in a hearing
under this section are the amount of the support debt or
support obligation, if any, whether or not a delinguency
exists, and whether or not the obligor has entered into a
payment plan.

{(4) 1If an obligor fails to respond to a notice of
intent to suspend a license, fails to timely request a
hearing, or fails to appear at a regularly scheduled
hearing, the obligor's defenses, objections, or requesat for
a payment plan must be considered to be without merit and
the support enforcement entity shall enter a final decision
and order accordingly.

(5) If the support enforcement entity determines that
the obligor owes a delinquency and that the obligor has not
entered into a payment plan, the support enforcement entity
shall issue an order suspending the  obligor's license and
ordering the obligor tc refrain from engaging in the
licensed activity. The support enforcement entity shall send

a copy of the order suspending a license to the licensing

_18-
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authority and the oblliger.

(6) The determinations of the department under this
section are a final agency decision and are subject to
judicial review under 40-5-253 and the Montana
Administrative Procedure Act.

{7) A determination made by the support enforcement
entity under [sections 5 through i2] is independent of any

proceeding of the licensing authority tec suspend, revoke,

deny, terminate, or renevw a license.

NEW SECTION. Section 8. Suspension, denial, and
nonrenewal of licenses. (1) Upon receipt of an order
gsuspending a license, a licensing authority shall‘implenent
the suspension of the license by:

(a) determining if it has issued a 1license to the
obligor whose name appears on the order;

{b) entering the suspension on the appropriate records;

{c) reporting the suspension as appropriate; and

{d) if required by law, demanding surrender of the
suspended license.

{2) An order issued by a support enforcement entity
under [section 7] suspending a license must be processed by
the licensing authority without an additional review or
hearing by the licensing authority concerning suspension of
the license.

{3} During the term of a suspension under {sections 5
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through 12}, the licensing authority may not issue or renew
the obligor's license,

(4) Notwithastanding the provisions of any other law
setting terms of -'suspension, revocation, denial,
termination, or renewal of a license, an order issued by a
support enforcement entity suspending a license continues
until the support enforcement entity advises the licensing
authority that the suspension has been stayed or terminated.

(S) In the event that a license is suspended, any funds
paid by the obligor to the licensing authority for costs
related to issuance, renewal; or maintenance of a license
may not be refunded to the obligor.

(6) Unless an order staying suspension of a license is
in effect, an obligor who continues to engage in the
business, occupation, profession, or other licensed activity
while the license is suspended under this section is guilty
of a misdemeanor and upon conviction shall be punished by a
fine of not less than $250 or more than $500 or by
imprisonment in the county jail for a term not to exceed 6
monthe, or both. Upon conviction of a second or subsequent
violation, the obligor shall be punished by a fine of not
leass than $500 cor more than $2,000 or by imprisonment in the
county jail for a term not to exceed 1 year, or both. The
support enforcement entity or the licensing authority may

elect the remedy under this section or any other remedy

-20-



[ ] -~ o [V, - w [ 8] [

10
11
12
13
14
15
16
17
is8
19
20
21
22
23
24

25

LC 0969/01

provided for engaging in a liceansed activity without a
license or while the license ia suspended.

{7) The licensing authority is exempt from liability to
the licensee for activities conducted in compliance with
[sections 5 through 12].

(8) The licensing authority has no Jjurisdiction to
modify, remand, reversgse, vacate, or stay the order cof the

support enforcement entity suspending a license.

NEW SECTION. Section 9. Stay of suspension of license
—— paymsent plan -- bardship. (1) An obligor may at the time
of the hearing conducted under [section 7] or at any time
after the hearing petition the support enforcement entity
for an order staying suspension of the license.

(2) The support enforcement entity shall consider the
obligor's petition for a stay separately from any
determination on whether suspension of a license is
appropriate.

(3) The support enforcement entity may stay suspension
of a license upon a showing that suspension or continued
suapension of a license would create a significant hardship
to the obligor, to the obligor's employees, to legal
dependents residing in the obligor*s household, or to
persons, businesses, or other entities served by the
obligor.

(4) A stay terminates upon:
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{a) termination of the circumstances upon which a
hardship is based;

(b} failure by the obligor to abide by the terms and
conditions of a payment plan; or

{c} the date of termination, if any, provided in the
order staying suspension of the license.

{5) If the licensing authority has been notified of an
order suspending a license, the support enforcement entity
shall send a copy of any order staying or reinstating
suspension of the license to the licensing authority and the
obligot.

(6) (a) Upon receipt of an order staying or reinstating
suspension of the license, the licensing authority shall:

(i) enter tﬁe information on appropriate records;

(ii) report the action as appropriate; and

{iii) demand surrender of the suspended 1license or
return the reinstated licenae.

{b) Further action by the licensing authority is not
necessary to implement the stay or reinstatement of
suspengion of the license.

NEW SECTION. Section 10. Termination of order to
suspend license. (1) When the support enforcement entity
determines that the support debt or support obligation is
paid in full, it shall terminate the order suspending the

license. The support enforcement entity shall send a copy of
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the order terminating the suspension of the license to the
licenaing authority and the obligor.

{2) Entry of an order terminating suspension of a
license does not limit the ability of a support enforcement
entity to issue a new order suspending the 1license of the
same obligor in the event of another delinguency.

NEW SECTION. Section 11. Fees. A licensing authority
subject to [sections 5 through 12] may charge the obligor a
fee to cover the administrative costs inéur:ed by the
licensing authority under [sections S through 12].

NEW SECTION. Section 12. Rulemaking authority. The
department shall adopt rules necessary for the
implementation and administraticn of |[sections 5 through
11].

NEW SECTION. Section 13. Codification instruction. (1)
[Section 4] is intended to be codified as an integral part
of Title 50, chapter 15, part 2, and the provisions of Title
50, chapter 15, apply to [secticn 4].

(2) [Sections 5 through 12] are intended to be codified
as an integral part of Title 40, chapter 5, and the
provisions of Title 40, chapter 5, apply to [sectiona 5
through 12}.

MEW SECTION. Section 14. coordination instruction. If
both Senate Bill No. 217 and |[this act], containing

[sections 5 through 12}, are passed and approved, Senate
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Bill No. 217 is void.

NEW SECTION. Section 15. Severability. If a part of
[this act]) is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of I[this
act] is invalid in one or more of its applications, the part
remains in effect in all valid applications that are
severable from the invalid applications.

-Bnd-
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Rote for HB0482, ag introduced.

DESCRIPTION OF PROPOSED LEGISLATION:

An act providing for civil contempt for failure to pay support; requiring employers, payors and unions to report hiring
information to the Department of Social and Rehabilitation Services (SRS); providing a paternity acknowledgment process;
providing for the suspension of state-issued licemses for failure to pay support.

g IONS :
1. The executive budget contains sufficient resources for the program tc absorb these duties.
2. PAdditional costs to the Child Support Enforcement Division {(CSED) will be negligible.
3. Increased collections to the CSED may result in a cost savings to the AFDC and GA programs. The magnitude of the
savings is unmeasurable.
4. Caseload levels are anticipated to be:

FY94 FY95
a. Civil Contempt Cases B 34
b. License Suspension Cases 15 €9
Cc. Employer Reporting Cases 1,169 5,337
d. Hospital Paternity Cases 232 1,061

5. Collections of child support are expected to increase $368,81¢ in FY94 and $1,767,948 in FY95.

FISCAL TMPACT: The fiscal impact cannot be determined without knowing how the increased collections will impact AFDC and GA.

/Q%\w 2-11-93 QJM Wﬂw 2-1/-73

DAVID LEWIS, BUDGET DIRECTOR DATE J OHN BOHLINGﬂQ PRIMARY S POHSOR DATE
Office of Budget and Program Planning

Fiscal Note for HB0482, as introduced
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APPROVED BY COMMITTEE
ON JUDICIARY

HOUSE BILL NO, 482

INTRODUCED BY BOHLINGER, FAGG, KEATING, TOOLE, KADAS, KASTEN

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR CIVIL
CONTEMPT FOR FAILURE TO PAY SUPPORT; REQUIRING EMPLOYERS,
PAYORS, AND UNIONS TO REPORT HIRING INFORMATION TO THE
DEPARTMENT OF SOCIAL AND REHABILITATION SERVICES; PROVIDING
A PATERNITY ACKNOWLEDGMENT PROCESS; PROVIDING FOR THEE
SUSPENSION OF STATE-ISSUED LICENSES FOR FAILURE TO PAY

SUPPORT; AND AMENDING SECTIONS 40-5-403 AND 40-5-443, MCA."

STATEMENT OF INTENT

A statement of intent is required for this bill because
[sections 4 and 12] require the department of social and
rehabilitation services to adopt rules necessary for the
implementation and administration of [sections 4 through
11].

The rules may include provisions regarding:

(1) the provision of reimbursements to hospitals,
institutions, and midwives for paternity acknowledgment
costs;

(2) the notice of intent to suspend licenses;

{3) the hearing procedure used to review the cause for
suspension of a license;

(4) the approval of payment plans agreed to by obligors
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for payment of support debts;
(5) the determination of circumstances creating a

bardship that warrant a stay of action for suspension of a

license; and

(6) the procedures for implementing and enforcing an

order suspending a license.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Failure to pay support —-

civil contempt. (1) For purposes of this section, "support”

means child support; spousal support; health insurance,
medical, dental, and optical payments; day care expenses;
and any other payments due as support under a court or
administrative order. Submission of health insurance claims
is a support obligation if health insurance coverage is
ordered.

(2) If a person obligated to provide support fails to
pay as ordered, kthe payee or assignee of the payee of the
Support order may petition a district court to find the
obligated person in contempt.

(3) The petition may be filed in the district court:

(a) that issued the support order:

{b) of the judicial district in which the obligated
person resides; or

(c) of the judicial district in which the payee or

-2~ HB 482
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assignee of the payee resides or has an office.

{4) Upon filing of a verified petition alleging facts
constituting contempt of the support order, the district
court shall issue an order requiring the obligated person to
appearrand show cause why the obligated person should not be
held in contempt and punished under this section.

{5) The obligated person is presumed to be in contempt
upon a showing that:

(a) there is a support order 1issued by a court or
administrative agency of this or another state with
jurisdiction to enter the order;

(b} the obligated person had actual or constructive
knowledge of the corder; and

(c) the obligated person failed to pay support as
ordered.

{6) Certified payment records maintainea by a clerk of
court or administrative agency authorized by law or by the
support order to collect support are admissible in a
proceeding under this section and are prima facie evidence
of the amount of support paid and any arrearages under the
support corder.

{7} PFollowing a showing under subsection (5), the
obligated person may move to be excused from the contempt by
showing clear and convincing evidence that the obligated

person;:
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(a) bhas insufficient income to pay the arrearages;

{b) lacks personal or real property that can be sold,
mortgaged, or pledged to raise the needed sum;

{c) has unsuccessfully attempted to borrow the sum From
a financial institution;

(d) has no other source, including relatives, from
which the sum can be borrowed or secured:

(e} does not have a valid out-of-court agreement with
the payee waiving, deferring, or otherwise compromising the
support ¢bligation; or

(f) cannot, for some other reason, reasonably comply
with the order.

(8) In addition to the requirement of subsection (7).
the cbligated person shall also show by clear and convincing
evidence that factors constituting the excuse were not
occasioned or caused by the obligated person voluntarily:

(a) remaining unemployed or underemployed when there is
employment suitable to the obligated person's skills and
abilities available within a reasonable distance from the
obligated person's residence;

(b) selling, transferring, or encumbering real or
persconal property for fictitious or inadequate consideration
within & months prior to a failure to pay support when due;

{c} selling or. transferring real property without

delivery of possession within 6 months pricor to a failure to
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pay support when due or, if the sale or transfer includes a
reservation of a trust for the use of the obligated persocn,
purchasing real or personal property in the name of another
person or entity;

{(d) continuing to engage in an unprofitable business or
contract unless the obligated person cannot reasconably be
removed from the unprofitable situation; or

{(e) incurring debts subseguent to entry of the support
order that impair the obligated person's ability to pay
support.

{9y If the ocbligated person is not excused under
subsections (7) and (B}, the district court shall find the
obligated person in contempt of the support order. For each
failure to pay suppert under the order, the district court
shall order punishment as follows:

(a) 5 days incarceration in the county jail;

{b) 120 hours of community service work;

(c) a $500 fine; or

{d) any combination of the penalties in subsections
{(9)(a) through (9)(c).

(10) An order under subsection (9) must include a
provision allowing the obligated person to purge the
contempt. The obligated person may purge the contempt by
complying with an order requiring the obligated person to:

(a) seek employment and perledically report to the
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district court all efforts to find employment;

(b) meet a repayment schedule;

(c) compensate the payee for the payee's attorney fees,
costs, and expenses for a proceeding under this section;

{d} sell or transfer real or personal property or
transfer real or personal property to the payee, even if the
property 1s exempt from execution;

(e} borrow the arrearage amount or report to the
district court all efforts to borrow the sum;

(f) meet any combination of the conditions in
subsections (10)(a) through (10})(e); or

(g) meet any other conditions that the district court
in its discretion finds reasconable.

(11} If the obligated person fails to comply with
conditions for purging contempt, the district court shall
immediately find the obligated person in contempt under this
section and impose punishment.

(12) A proceeding under this sec¢tion must be brought
within 3 years of the date of the last failure to comply

with the support order.

Section 2. Section 40-5-403, MCA, is amended to read:

“40-5-403. Definitions. As used in this part, the

following definitions apply:
{1) "Alternative arrangement” means a written agreement

signed by the ubligar and obligee, and signed by the
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department in the case of an assignment of rights under
53-2-613, that has been approved and entered in the record
of the court or administrative authority issuing or
modifying the support order.

(2) "Department” means the department of social and
rehabilitation services provided for in 2-15-2201.

(3) "Income" means any form of periodic payment to a
person, including earnings and wages. However, income does
not include:

{(a} any amgunt required by law to be withheld, other
than crediter claims, including federal, state, and local
taxes and social security; and

({b) any amounts exempted from judgment, execution, or
attachment by federal or state law.

(4) "Obligee" means either a person to whom a duty of
support is owed or a public agency of this or another state
to which a person has assigned the right to receive current
and accrued support payments.

(5) "Obligor" means a person who owes a duty to make
payments under a support order.

{6) “Payor" means any payor of income to an cbligor on
a periodic basis and includes any person, firm, corporation,
association, employer, trustee, political subdivision, state
agency., or any agent thereof, who 1is subject to the

jurisdiction of the courts of this state under Rule 4B of
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the Montana Rules of Civil Procedure.

(7) "“Support order" means an order of the district
court of the state of Montana, an order of a court of
appropriate jurisdiction of ancther state, an administrative
order established pursuant to proceedings under part 2 of
this chapter, or an order established by administrative
hearing process of an agency of another state with functions
similar to those of the department set forth in part 2 of
this chapter, that provides a set and determinable amount
for temporary or final periodic payment of funds for the
support of a <child. Support order further includes the
following:

(a) an order for reimbursement of public assistance
money paid by a public agency for the benefit of a minor
child;

(b) an order for maintenance to be paid to a former
spouse when the former spouse is the custodial parent of a
child for whom child support 1is awarded under the same
order; and

(¢} an order requiring payment of interest due on
unpaid judgments for child support.

{(8) "Union" means a labor wunion, union local, union

affiliate, or union hiring hall."

Section 3. Section 40-5-443, MCA, is amended to read:

"40-5-443. Payors to provide information -- exemption

-8- HB 482
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from liability. (1) Upon notice by the department and except

as provided in subsectisns-{2}-mnd-t34 SUBSECTION {(2), an

employer or payor doing business in this state shall report

to the department:

{a) the hiring of an individual who resides or works in

this state;

{b) a contract or subcontract with an individual who

regides or works in this state; and

(c) the rehiring or return to work of an employee,

contractor, or subcontractor.

{2) An employer is not reguired to report the hiring of

an  individual who the employer anticipates will be emplcyed

for less than 1 month or will be sporadically employed for

less than 350 hours during any 6-month period.

t3¥--An--empioyer-—ar--payer--is--net-reguired—to-repare

under-thim-section-if-the-empioyer-employs-or-contracts-with

fewer-than-t§-persenas

+43(3) A union operating in this state shall, upon

notice by the department, provide the department with

information concerning the employment of its members.

£53(4) An emplover, payor, Or union required to report

under this section shall submit to the department monthly

reports containing its name, address, and employment

security reference number or wunified business identifier

number and the name, last-known residential address, social
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security number, and date cof birth of each employee that was

hired or rehired or that returned to work during the

preceding month. The report may be made in writing or by

computer on a form or in a format supplied by the department

or by other means acceptable to the department.

t63(5) The department may retain the reported

information concerning an employee, contractee, or member

only if the department is responsible for establishing,

enforcing, or collecting a support obligation of that

person. THE INFORMATION MUST BE KEPT CONFIDENTIAL BY THE

DEPARTMENT AND MAY NOT BE DISSEMINATED BY IT. If the person

does not owe a support obligation, the department may not

create a record regarding the perscn and the information

must be promptly destroyed.

t1y{?4(6) Foer-the-purposes--of--this—-party;——upon Upon

written request by the department, a present or former

employer, payor, er-former-payer-and-any-iaber or union of
which ¢the--obliger a person is or may have been e an

employee, contractee, or member shall provide the department

with the following information, if known, regarding the
ebtigor person:

fa) last-known residential address;

(b) social security number;

(c) dates of employment or union membership or dates of

the term of the contract;
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{d) amounts o©of wages, salaries, commissions, and other
earnings paid to the obizgoer person during any period when
the department provided support enforcement services; and

{e) whether health insurance coverage is or was

available to the ebitgor person and the person's children

through the employer, payor, or union and, if so:
{i) the name of the insurer or health care provider;
(ii) the policy numbers or other identifiers; and
(iii) the persons covered;

(£) the location of the job site; and

(g) any occupational or professional affiliations or

licenses reqgquired for the employment or contract.

+83(7) The department shall give an employer, payor, or

union failing to report as required by this section a

written warning. Upon further failure to report, the

department may impose a civil penalty not toc exceed 51,000

for each month for each reportable person. The department

shall adopt rules, under Title 2, chapter 4, and 40-5-405,

stating administrative hearing and other procedures

implementing this subsection.

t93¥(B) To cover the report costs, an employer, payor,

or union required to report under this section may charge

and withhold from the wages or other income of each reported

person a fee not to exceed §5 $3 for each report covering

the person.
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t21{38¥(2) A An _employer, payor, or union who discloses

information to the department in compliance with this
section is exempt from any liability to the sbiigar reported
person that may result from such the disclosure."

NEW SECTION. Section 4. raternity acknowledgment, (1)
Upon the birth of a child to a woman unmarried at the time
of birth, the administrator or person in charge of a
hospital or other institution in which the birth occurs or
the midwife who attends the birth shall:

(a) provide an opportunity for the child's mother and
alleged father to complete an acknowledgment of parentage
pursuant to 44-6-105;

{b} provide written information, furnished by the
department, describing the rights and responsibilities of
parentage, the Dbenefits of having a child's paternity
establighed, and the child's right to receive support: andé

{c) Fforward a copy of an acknowledgment signed by the
mother and the father to the department.

(2) The hospital, institution, or midwife is entitled
to reimbursement for reasonable costs of ocbtaining an
acknowledgment. The .department shall establish by rule the
amount of reasonable costs, not to exceed the amount for
which federal financial participation is available, and the
procedures for claiming reimbursement.

(3) Hoapitals, institutions, and midwives shall use
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forms prescribed by the department for the acknowledgment of
paternity.

NEW SECTION, Section 5. pefinitions., As used in
[sections 5 through 12), the following definitions apply:

{1) {(a) "Child“ means:

(i} a person under 18 vyears of age who is not
emancipated, self-supperting, married, or a member of the
armed forces of the United States;

(ii) a person under 19 years of age who is still in high
school;

(iii) a person who is mentally or physically
incapacitated when the incapacity began prior to that person
reaching 18 years of age; and

{iv) in IV-D cases, a person for whom:

(A} support rights are assigned under 53-2-613;

(B) a public assistance payment has been made;

{C) the department is providing support enforcement
services under 40-5-203; or

(D) the department has received a referral for
interstate services from an agency of another state under
the provisions of the Uniform Reciprocal Enforcement of
Support Act or under Title IV-D of the Social Security Act.

{b) The term may not be construed to limit the ability
of the department to enforce a support order according to

its terms when the order provides for support extending
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beyond the time the child reaches 18 years of age.

{2) "Delinquency” means a support debt or support
obligation due under a support order in an amount greater
than or equal to 6 months' support payments as of the date
of service of a notice of intent to suspend a license.

(3) "Department" means the department of social and
rehabilitation services.

{4) "IV-D case" means a case in which the department is
providing support enforcement services as a result of:

ta) an assignment of support rights under 53-2-613;

(b) a payment of public assistance;:

{c) an application for support enforcement services
under 40-5-203; or

(d) a referral for interstate services from an agency
of another state under the provisions of the Uniform
Reciprocal Enforcement of Support Act or under Title IV-D of
the Social Security Act.

{5) *License” means a license, certificate,
registration, or authorization issued by én agency of the
state of Montana granting a person a right or privilege to
engage in a business, occupation, or professiocn or any other
right or privilege that is subject to suspension,
revocation, forfeiture, or termination by the licensing

authority prior to its date of expiration.

(6) ™"Licensing authority" means any department,
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division, board, agency, or instrumentality of this state
that issues a license.

(7Y "Obligee" means:

fa) a person to whom a support debt or support
obligation is owed; or

(b} a public agency of this or another state that has
the right to receive current or accrued support payments or
that is providing support enforcement services under this
chapter.

(8) “Obligor" means a person who aowes a duty of
support.

{9) "Order suspending a license" means an order issued
by a support enforcement entity to suspend a license. The
order must contain the name of the obligor, the type of
license, and, 1if known, the social security number of the
obliger.

{10) "Payment plan® includes but is not limited to a
plan approved by the support enforcement entity that
provides sufficient security to ensure compliance with a
suppert order and that incorporates voluntary or involuntary
income withholding under part 3 or 4 of this chapter or a
similar plan for periodic payment of a support debt and, if
applicable, current and future support.

(11)y "Support debt" or “"support obligation" means the

amount created by:
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(a) the failure to praovide support to a child under the
laws of this or any other state or a support order; or

{b} a suppocrt order for spousal maintenance Lf the
judgment or order regquiring payment of maintenance alsc
centains a judgment or order requiring payment of child
support for a child for whom the person awarded maintenance
is the custodial parent.

(12) “"Support enforcement entity" means:

(a) in IV-D cases, the department; or

(b) in all other cases, the district court that entered
the support order or a district court in which the support
order is registered.

{13) "Support order® means an order providing THAT
PROVIDES a determinable amount for temporary or final
periodic payment of a support debt or support obligation AND

THAT MAY INCLUDE PAYMENT OF A DETERMINABLE OR INDETERMINABLE

AMOUNT FOR INSURANCE COVERING THE CHILD issued by:

(a) a district court of this state;

{(b) a court of appropriate Jurisdiction of another
state, an Indian tribe, or a foreign country:;

(c) an administrative agency pursuant to proceedings
under Title 40, chapter 5, part 2; or

{d) an administrative agency of another state with a
hearing function and process similar to those of the

department.
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NEW SECTION. Section B. Notice of intent to suspend
license. (1) Upon the petition of an obligee alleging the
existence of a delinguency, a support enforcement entity may
issue a notice of intent to suspend a license.

(2) The notice must be served wupon the obligor
perscnally or by certified mail and may:

{a} in a 1IV-D case, Dbe incorporated into any notice
served under Title 17, chapter &4, part 1, or Title 40,
chapter 5, part 2 or 4;

(b) in all cother cases, be combined with any other
enforcement proceeding.

{3} The notice must state that the obligor's 1license
will be suspended 60 days after service unless within that
time the obligor:

{a) pays the entire support debt stated in the notice;

(b) enters into a payment plan approved by the support
enforcement entity; or

(c) appears and shows cause in a hearing before the
support enforcement entity under [section 7) that suspension
of a license is not appropriate.

(4) In a IV-D case, the notice must advise the obligor
that hearings conducted under [section 7] are subject to the
contested case provisions of the Montana Administrative

Procedure Act.

NEW SECTION, Section 7. Bearing -- order suspending
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license. (1) To show cause why suspension of a license would
not be appropriate, the obligor shall request a hearing from
the support enforcement entity that issued the notice of
intent to suspend the license. The regquest must be made
within 60 days of the date of service of the notice.

{2} Upon receipt of a request for hearing from an
obligor, the support enforcement entity shall schedule a
hearing for the purpose of determining if suspension of the
obligor's license is appropriate. The support enforcement
entity shall stay suspension of the license pending the
cutcome of the hearing.

{3) The only issues that may be determined in a hearing
under this section are the amount of the support debt or
support cobligation, if any, whether or not a delinguency
exists, and whether or not the obligor has entered into a
payment plan.

{4) If an obligor fails to respond to a notice of
intent to suspend a license, fails to timely request a
hearing, or fails to appear at a regularly scheduled
hearing, the obligor's defenses, objections, or request for
a payment plan must be considered to be without merit and
the support enforcement entity shall enter a final decision
and order accordingly.

(5) If the support enforcement entity determines that

the obligor owes a delinguency and that the cobligor has not
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entered into a payment plan, the support enforcement entity
shall issue an order suspending the obligor's license and
ordering the obligor to refrain from engaging in the
licensed activity. The support enforcement entity shall send
a copy of the order suspending a license to the licensing
authority and the obligor.

(6) The determinations of the department under this
section are a final agency decision and are subject to
judicial review under 40-5-253 and the Montana
Administrative Procedure Act.

{(7) A determination made by the support enforcement
entity under [sections 5 through 12] is independent of any
proceeding of the licensing authority to suspend, revoke,

deny, terminate, or renew a license.

NEW SECTION. Section 8. suspension, denial, and
nonrenewal of licenses. (1) Upon receipt of an order
suspending a license, a licensing authority shall implement
the suspension of the license by:

{a) determining if it has issued a license to the
obligor whose name appears on the order;

(b) entering the suspension on the appropriate records;

(c) reporting the suspension as appropriate; and

(d) if required by law, demanding surrender of the
suspended license.

(2) An order issued by a support enforcement entity
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under (section 7] suspending a license must be processed by
the licensing authority without an additional review or
hearing by the licensing authority concerning suspension of
the license.

(3) During the term of a suspension under (secticns 5
through 12], the licensing authority may not issue or renew
the obliger's license.

(4) Notwithstanding the provisions of any other law
setting terms of suspension, revocation, denial,
termination, or renewal of a license, an order issued by a
support enforcement entity suspending a license continues
until the support enforcement entity advises the 1licensing
authority that the suspension has been stayed or terminated.

(5) In the event that a license is suspended, any funds
paid by the obligor to the licensing authority for costs
related to issuance, renewal, Or maintenance of a license
may not be refunded to the obligor. l

(6) Unless an order staying suspension of a license is
in effect, an obligor who continues to engage in the
business, occupation, profession, or other licensed activity
while the license is suspended under this section is guilty
of a misdemeancr and upon conviction shall be punished by a
fine of not 1less than 5250 or more than §500 or by
imprisonment in the county jail for a term not to exceed &

months, or both. Upon conviction of a second or subseguent
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violation, the obligor shall be punished by a fine of not
less than $500 or more than $2,000 or by imprisonment in the
county jail for a term not to exceed 1 year, or both. The
support enforcement entity or the licensing authority may
elect the remedy under this section or any other remedy
provided for engaging in a licensed activity without a
license or while the license is suspended.

(7) The licensing authority is exempt from liability to
the licensee for activities conducted in compliance with
[sections 5 through 12].

(8) The licensing authority has no Jjurisdiction to
modify, remand, reverse, vacate, or stay the order of the

support enforcement entity suspending a license.

NEW SECTION. Section 9. stay of suspension of license
—-— payment plan —— hardship. (1) An obligor may at the time
of the hearing conducted under [section 7] or at any time
after the hearing petition the suppert enforcement entity
Eor an order staying suspension of the license.

{2) The support enforcement entity shall consider the
obliger's petition for a stay sSeparately from any
determination on whether suspension of a license is
appropriate.

(3) The support enforcement entity may stay suspension
of a license upon a showing that suspension or continued

suspension of a license would create a significant hardship
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to the obligor, to the obligor's employees, to legal
dependents residing in the obligor's household, or to
persons, businesses, or other entities served by the
obligor.

(4) A stay terminates upon:

(a) termination of the <circumstances upon which a
hardship is based;

(b) failure by the obligor to abide by the terms and
conditions of a payment plan; or

(c) the date of termination, if any, provided in the
order staying suspension of the license.

{5) If the licensing authority has been notified of an
order suspending a license, the support enforcement entity
shall send a copy of any order staying or reinstating
suspension of the license to the licensing authority and the
obligor.

{6) (a) Upon receipt of an corder staying or reinstating
suspension of the license, the licensing authority shall:

(i} enter the information on appropriate records;

(ii) report the action as appropriate; and

(iii) demand surrender of the suspended license or
return the reinstated license.

(b) Further action by the licensing authority is not
necessary to implement the stay or reinstatement of

suspension of the license.
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NEW SECTION. Section 10. Termination of order to
suspend license. (1) When the support enforcement entity
determines that the support debt or support obligation is
paid in full, it shall terminate the order suspending the
license. The support enforcement entity shall send a copy of
the order terminating the suspension of the license to the
licensing authority and the obligor.

(2) Entry of an order terminating suspension of a
license does not limit the ability of a support enforcement
entity to issue a new order suspending the license of the
same obligor in the event of another delinquency.

NEW SECTION. Section 11. Pees. A licensing authority
subject to [sections 5 through 12] may charge the obligor a
fee to cover the administrative costs incurred by the
licensing authority under [sections 5 through 12]).

NEW SECTION. Section 12. Rulemaking authority. The
department shall adopt rules necessary for the

implementation and administration of |[sections 5 through

11},

NEW SECTION. Section 13. codification instruction. {1}

[Section 4] is intended to be codified as an integral part
of Title 50, chapter 15, part 2, and the provisions of Title
50, chapter 15, apply to [section 4].

{2) [Sections 5 through 12) are intended to be codified

as an integral part of Title 40, chapter 5, and the
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provisions of Title 40, chapter 5, apply to [sections 5

through 12]).

NEW SECTION. Section 14, Coordination instruction. If
both Senate Bill No. 217 and [this act], containing
[sections S5 through 12], are passed and approved, Senate
Bill No, 217 is void.

NEW SECTION. Section 15. Severability. If a part of
(this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all valid applications that are

severable from the invalid applications.

-End-
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HOUSE BILL NO. 482

INTRODUCED BY BOHLINGER, FAGG, KEATING, TOOLE, KADAS, XASTEN

A BILL FOR AN ACT ENTITLED: "“AN ACT PROVIDING FOR CIVIL
COHfERPT FOR FAILURE TO PAY SUPPORT; REQUIRING EMPLOYERS,
PAYORS, AND UNIONS TO REPORT HIRING INFORMATION TO THE
DEPARTMENT OF SOCIAL AND REEABILITATION SERVICES; PROVIDING
A PATERNITY ACKNOWLEDGMENT PROCESS: PROVIDING FOR THE
SUSPENSION OF STATE-ISSUED LICENSES FOR FAILURE TO PAY
SUPPORT; AND AMENDING SECTIONS 40-5-403 AND 40-5-442, MCA."“

STATEMENT OF INTENT

A statement of iatent is required for this bill because
[sections 4 and 12} reguire the department of social and
rehabilitation services to adopt rulea' necessary for the
implementation and administration of [sections 4 through
111}.

The rules may include provisions regarding:

{1) the provision of reimbursements to hospitals,
institutions, and midwives for paternity acknowledgment
costs;

(2) the notice of intent to suspend licenses;

{3) the hearing procedure used to review the cause for
suspension of a license;

(4} the approval of payﬁeht'ﬁlahs agreéd‘to by obligors

‘ft%égﬂuﬂﬂﬂﬂhuﬂwmﬁ
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for payment of support debts:

{5) the determination of circumstances creating a
hardship that warrant a stay of action for suspension of a
license; and

{6) the procedures for implementing and enforcing an

order suspending a license.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. Pailure to pay support -—-
civil contempt. (1) For purposes of this section, "support”
means child support; spousal support; health insurance,
medical, dental, and coptical payments: day care expenses;
and any other payments due as support under a court or
administrative order. Submission of health insurance claims
is a support obligation if health insurance coveragé is
crdered.

{2) If a person obligated to provide support fails to

pay as ordered, the payee or assignee of the payee of the

THERE ARE NO CHANGES IN THIS BILL
AND WILL NOT BE REPRINTED, PLEASE
REFER TO YELLOW COPY FOR COMPLETE TEXT.

.
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SENATE STANDING COMMITTEE REPORT

Page 1 of 2
March 29, 1993

MR. PRESIDENT:

We, your committee on Judiciary having had under consideration
House Bill No. 482 (third reading copy -- blue), respectfully
report that House Bill No. 482 be amended as follows and as so
amended be concurred in.

—

Signed:
Senator William "BiIl" ?éllowpall. Chair

That such amendments read:

1. Title, lines 5 through 7.
Strike: "REQUIRING" on line 5 through "SERVICES;" on line 7
Insert: "AND"

2. Title, line 10.
Strike: "; AND" through "MCA"

3, Page 1, line 14.
Strike: "4 and 12"
Ingert: "2 and 10"

4. Page 1, line 16.
Strike: 4"
Insert: "2"

5. Page 1, line 17.
Strike: "11*
Insert: “9%

6. Page 5, line 16.
Following: "(a)"
Insert: "not more than"

7. Page 5, line 17.
Following: "(b}"
Insert: “not more than"

8. Page 5, line 18.
Following: “(¢)"
Insert: "not more than"

9. Page 6, line 21 through line 4 of page 12.

Strike: sections 2 and 3 in their entirety
Renumber: subsequent sections

d. Coord. QEQLB,—
! Sec. of Senate Senatdr Carrylng Bill

701253S8C,. San

10. Page 14, line 22.

Strike:

11. Page
Page 19,
Page 20,
Page 21,
Page 23,
Page 23,
Page 23,
Page 24,
Page 24,
Strike:

Insert:

12. Page
Page 20,
Page 21,
Strike:
Insert:

13. Page

"right or®

13, line 4.
line 12.

lines 5 and 6.
line 10.

lines 13 and 15.
lines 18 and 19,
line 24.

lines 1 and 2.
line 5.
"5 through 12"
"3 through 10"

17, lines 19 and
line 1.
line 16.

Ly L
wgn

23, lines 21 and

Strike; "4*%
Insert: "2*

22.

23.

-~END-

Page 2 of 2

March 29,

1993

SENATE

HB

L2

7012538C.San



SENATE COMMITTEE OF THE WHOLE AMENDMENT
March 30, 1993 10:45 pm

Mr. Chairman: I move tc amend House Bill No. 482 (third reading
copy —-- blue).

ADOPT

REJECT
Signed:

That such amendments read:

1. Page 1, line 14.
Page 13, line 4.
Page 19, line 12.
Page 21, line 10.
Page 23, lines 13, 15, and 24,
Page 24, lines 2 and 5.
Strike: "12°"
Insert: ™13"

2. Page 1, line 17.

Strike: "11}." ] . .

Insert: "12] and [section 13] requires the licensing authority to
adopt rules neceasary for the implementation and
administration of [secticns 5 through 12]."

3. Page 20, line 2.
Strike: "by"
Insert: "involving"

4, Page 20, lines 5 through 7.
gtrike: subsection (3) in itg entirety
Renumber: subseguent subsections

5. Page 20, line 11.
Following: "license" . ) . .
Insert: "must be implemented by the licensing authority and

6. Page 21, line 14.

Following: line 13

Insert: "{8) To the extent that inconsistences exist between
[sections 5 through 13] and the procedural requirements for
suspension of a license issued by the department of health
and environmental sciences, [sections 5 through 13])
supercede those reguirements.

(. —Amd. Ccord. £712245CW.Sma

March 31, 1993
Page 2 of 2

NEW SECTION. Section 9. Nondisciplinary suspension
for failure to pay child support. Notwithstanding any other
provision of this title, the department has the authority to
suspend a license under [sections 5 through 13) without any
action by the licensing authority. The licensing authority
shall, upon receipt of an order issued by the support
enforcement entity, suspend the license of the named
individual. The suspension must be nondisciplinary for
professional or accupational licenses, and the provisions of

- 2-4-631 do not apply.” -
Renumber: subsequent sections

7. Page 23, line 15.

Pollowing: “12]."

Insert: "Fees collected pursuant to this section by a licensing
authority with a state special revenue fund must be
deposited in the state special revenue fund for the use of

the licensing authority to pay the costs of administering
{sections 5 through 13]."

8. Page 23, line 19,
Strike: "11]."
Insert: " 12]. The licensing authority shall adopt rules

necessary for the implementation and administration of
[sections 5 through 12].*

~END-

SENATE
#B HFz

r712245CW. Sma
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HOUSE BILL NO. 482

INTRODUCED BY BOHLINGER, FAGG, KEATING, TOOLE, KADAS, KASTEN

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR CIVIL
CONTEMPT FOR TFAILURE TO PAY SUPPORT: REQUIRING-EMPLOYERST
PAYORS7—AND-UNIONS--PO--REPORT--HIRING--INPORMATION--PO—-FHE
BEPARTMENT--OF-S0C€tAL-AND-RBHABIbIPATFON-SERVEEEST PROVIDING
A PATERNITY ACKNOWLEDGMENT PRCCESS; AND PROVIDING FOR THE
SUSPENSION OF STATE-ISSUED LICENSES FOR FAILURE TO PAY

SUPPORT;-ANDB~-AMENBING-SECPIONS-48-5-403-AND-40-5-443;-MEA."

STATEMENT OF INTENT
A statement of intent is required for this bill because
{secticns 4--and--32 2 AND 1l] require the department of
social and rehabilitation services to adopt rules necessary
for the implementation and administration of [sections 4 2

through %% 3+ 10] AND [SECTION 11] REQUIRES THE LICENSING

AUTHORITY TO ADOPT RULES NECESSARY FOR THE IMPLEMENTATION

AND ADMINISTRATION OF [SECTIONS 3 THROUGH 10D}.

The rules may include provisiocons regarding:

(1) the provision of reimbursements to hospitals,
institutions, and midwives for paternity acknowledgment
costs;

(2) the notice of intent to suspend licenses:

(3) the hearing procedure used to review the cause for
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suspension of a license;

(4) the approval of payment plans agreed to by obligors
for payment of support debts;

{5) the determination of circumstances creating a
hardahip that warrant a stay of action for suspension of a
license; and

(6) the procedures for implementing and enforcing an

order suspending a license.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Saction 1. Failure to pay support --
civil contempt. (1) PFor purposes of this section, “support"
means child support; spousal support; health insurance,
medical, dental, and optical payments; day care expenses;
and any other payments due as support under a court or
administrative order. Submission of health insurance claims
is a support obligation if health insurance coverage is
ordered.

(2) If a person obligated to provide support fails to
pay as ordered, the payee or assignee of the payee of the
support order may petition a district court to find the
obligated person in contempt.

(3) The petition may be filed in the district court:

{a) that issued the support order;

{b) of the judicial district in which the obligated

-2- HB 482
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perscn resides; or

{c} of the judicial district in which the payee or
assignee of the payee resides or has an office.

{4) Upon filing of a verified petition alleging facts
constituting contempt of the support order, the district
court shall issue an order requiring the obligated person to
appear and show cause why the obligated person shcould not be
held in contempt and punished under this section,

{5) The obligated person is presumed to be in contempt
upon a showing that:

(a) there is a support order issued by a court or
administrative agency of this or another state with
jurisdiction to enter the order;

(b) the obligated person had actual or constructive
knowledge of the crder; and

{c) the obligated person failed to pay support as
ordered.

(6) Certified payment records maintained by a clerk of
court or administrative agency authorized by law or by the
support order to collect support are admissible in a
proceeding under this section and are prima facie evidence
of the amount of support paid and any arrearages‘under the
support order.

(?7) Following a showing under subsection (5), the

obligated perscon may move tc be excused from the contempt by
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showing clear and c¢onvincing evidence that the obligated
person:

(a) has insufficient income to pay the arrearages;

(b) lacks personal or real property that can be sold,
mortgaged, or pledged to raise the needed sum;

{c) has unsuccessfully attempted to borrow the sum from
a financial institution;

(d) has no other scurce, including relatives, from
which the sum can be borrowed or secured;

(e) does not have a valid out-of-court agreement with
the payee waiving, deferring, or otherwise compromising the
support cbligation; or

(£) cannot, for some other reason, reasonably comply
with the order.

(8) In addition to the requirement of subsection (7).
the obligated perscn shall also show by clear and convincing
evidence that factors constituting the excuse were not
occasioned or caused by the obligated person voluntarily:

(ay remaining unemployed or underemployed when there is
employment suitable to the obligated person's skills and
abilities available within a reasonable distance from the
obligated person's residence;

{b) selling, transferring, or encumbering real or
personal property for fictitious or inadequate consideration

within 6 montha prior to a failure to pay support when due;
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(c) selling or transferring real property without
delivery of possession within 6 months pricr to a failure to
pay support when due or, if the sale cr transfer includes a
reservation of a trust for the use of the obligated person,
purchasing real or personal property in the name of another
person or entity;

{d) continuing to engage in an unprofitable business or
contract unless the obligated person cannot reasonably be
removed from the unprofitable situation; or

(e) incurring debts subsequent to entry of the support
order that impair the obligated person's ability to pay
support.

{(9) If the obligated person 1is not excused under
subsections (7) and (8), the district court shall find the
obligated person in contempt of the support order. For each
failure to pay suppert under the order, the district court
shall order punishment as follows:

{a) NOT MORE THAN 5 days incarceration in the county

jail;
{b} NOT MORE THAN 120 hours of community service work;
(c} NOT MORE THAN a $500 fine; or
(d) any combination of the penalties in subsections
(9){a) through (9)(c).
{10) An order under subsection (9) must include a

provision allowing the obligated person to purge the
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contempt. The obligated perscn may purge the contempt by
complying with an order requiring the obligated person to:

(a) seek employment and periodically report to the
district court all efforts to find employment;

(b} meet a repayment schedule;

(¢) compensate the payee for the payee's attorney fees,
costs, and expenses for a proceeding under this section;

{d) sell or transfer real or perscnal property or
transfer real or personal property to the payee, even if the
property is exempt from execution;

(e) borrow the arrearage amount or report to the
district court all efforts to borrow the sumj;

(£} meet any combination of the conditions in
subsections {l0)({(a) through (10)(e); or

{g) meet any other conditions that the district court
in its discretion finds reascnable.

(11) If the obligated person fails to comply with
conditions Efor purging contempt, the district court shall
immediately find the obligated person in contempt under this
section and impose punishment.

{12) A proceeding under this section must be brought
within 3 vyears cf the date of the last failure to comply

with the support order.
Sectiomr2-—Section-40-5-483;-MEA7-1a-amended-to-read: -

149-5-4837-~-Pefinttionsc--As-—used--in--this--parts-—the

-6- HB 482
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fotiowing-definitions-appiys
tiy--tAiternative-arrangement-means-a-written-agreement
signed-by-—the--obtigor--and--ebligeer--and--signed--by—-the
department——in--the-~case—-of--an-assignment-of-rights-under
53-2-6i37-that-has-been-approved-and-entered-in—-the—-reecard
ef-—-the---court--or--administrative——autharity--tssning——ar
rodifying-the-suppert-erders
{2}--YPeparementi-means-the~-department--of--sociai--and
rehabititation-services-provided-for-4n-2-15-220%~
t3}--2incomel--means--any—-form-of-periedic-payment-to-a
personr-inciuding-earnings-and-wages:-Howevery--income--does
not-inciudes
tat--any--amount--reguired—-by-taw-to-be-withheid;-other
than-ereditor-claimsy-inciuding-federats--state;--and—-iocat
taxes-and-sociai-securityr—and
tbi--any--ameunts—-exempted-from-judgment;-execuetony—-or
attachaent-by-£federai-or-state-taws
t4y—~%Bbiigee-means-either-a-person-te-whom-a--duty——-of
support--is—owed-or-a-public-agency-of-this-sr-another-state
to-which-a-persor—has-assigned-the-right-to-recezve--current
and-aserued-suppert-paymentss
£5)-——%6btigor“--means-—-a--perssn-who-owes-a-duty-te-make
payments—under—-a-support-crder-
t6}--4Payori-means-any-payor-of-inceme-to-an-abliigor—-on

a-periodic-basis-and-inciudes-any-persony-firms-corporationy
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associationy-empitoyery-trusceer—potiticalr-subdivisions;-state
agencyy-—or--any--agent-——theresf;—-who--is--subject--to——the
jurisdiction--of--the—-courta-of-this-state-under-Rule-4B-of
the-Montana-Rules-ef-Bivil-Procedures
+#)--2Suppore-arderi-means--an--order--of——che--distriet
court--of-——the--state-—-of--Montana;--an--erder-of-a-conrt-of
appropriate-durisdiction-of-ancther-stater-an-admintstrative
order-estabirshed-pursuant-to-proceedings-under--part--z--of
this—--chaptery--or--an--order-—established-by-admintatrative
hearing-process-of-an-ageney-of-ansther-state-with-functions
simitar—to-those-of-the-deparement-set-forth-in-—-part--2--of
this-—-chaptery--that--provides-a-set-and-deterainabie-amounte
for-temporary-er-finat-periedtc-payment--of--funds—-for--the
support-—-of--a--chitd-——Support—--order--further-inciudes-che
fottowings
tay-——an-erder-for--reimbursement--of—-publtie--assistance
money--patd-—-py--a--publze-agency-for-the-benefit-of-a-minor
chitds
thy-—-an-order-for-maintanance-ta-be—-patd--to-—a--former
spouse——when——the-former-sponse-ia-the-eustodiat-parent-of-a
ehitd-£for-whom-chiid--support--is——-awarded--under-—the--same
orders—and
te)--an-—order—-requiring--paynent-—-of--intereat-—-due-on
unpatd-judgments-for-chitd-support-

f83--4Uniont-means-a-tabor--uniony--untan--iecatz--union
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affitiater-cr-union-hiring-haii-s

Section—3-—Section-40-5-4437-MEA;-is-amended-to-read:—-
140-5-4437--FPayers--to--provide-information----exemption

from-ttabititys tij-Upon-notice-by-the-department-and-exeept

as-provided-in subseetions—{2}-and-{3)y SHBSEEPION--t247-—an

empioyer--or-payor-doing-business-in-this-stare-shalti-repore

to-the-department:

{tay——the-hiring-of-an-individuai-who-resides-or-works-in

this-staees

tby-—a—contract-or—-subecentract-with--an--individuait--who

resides—-or-worka—in-this-state;-and

{ct—-the—-rehiring--pr--return--to--work-ef-an-emplteyeey

contractory-or-subeontractors

{2y——-An-empioyer—is-not-required-to-report-the-hiring-of

an—individuai-who-the-empioyer-anticipates-witi-be-—-employed

for--itess--than-i-menth-or-wiii-be-sporadicativ-empioyed-—for

itess-than-358-hours-during-any-6-month-periods

t3y——-An—-empieyer—or-payor——is—-not--required-—-to--repert

under—this-section—+tf-the-empliayer-empieys-or-contracta-—with

fewer-than-16-persons-

{4}{3y--A--unton--eperating-—in—-this--state-shatir-upen

notice--by--the--department;—-provide——the--department--with

information-concerning-the-employment-of-its-memberss

£5){4}--An-employer;—paysry-or-union-required-te--report

under——this--section--shati-submit-to-the-department-monthiy
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reports—--containing—-its——namey-—-addressy---and---empioyment

securtky--reference——number--sr--unified-business-identifier

number-and-the-namer-ast-known-residentiai-address;--seciat

security-—numbery—and-date-of-birth—-of-each-employee-—that-was

hired—-or--rehired--or——that——returned--to--work--during-the

preceding-—month:-FPhe-report-may-be-made—-in--writing——-or--by

computer-on-a~-form-ar-in-a-format-suppiied-by-the-department

or—by-other-means-acceptabite-to—the-departments

£641t53--Fhe-~--department——-may---retain-———the—-—-reported

infarmation-—-concerning-—an——-employee;-contracteay—ar-mamber

enty-if-the--department--is--responaibie--for--estcabiishingy

enforcingy——-or--coitecting--a--support--obiigaticon-——cf—-that

persens FHE--INFORMATION--MUST--BE-KEPT-CONFiDENTIAL-B¥-THE

DEPARTMENT-AND-MAY¥ -NOF-BE-BDISSEMINATED-B¥-1¥+ if-the—-peraon

does—-not-—owe--a-scpport-obligationy-the-department—may-not

create-a-record-regarding-the—-person-—and--the-——-information

must-be-prompetiy-destroyed-

$3¥173t6) Por--the--purposes--of--this--partry-upon dpon

weitten-request-py--the--departmenty--a present--er—-former

empleyery payory er-former-payor-and-any-iaber or unien-of
whieh-the-obiiger a--perasn is--or--may--have-—been--a an

employeey-—contracteer—or member—shati-previde-the-department

with--the-—-folltewing--informactonr——tf--knowny-regarding—the
obiigor perssn:

tay-—-tast-known-residenciat-addresss
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th}-——soeitai-securicy-numbers

tey——dates-of-employment-or-union-membership or-dates-of

the-term—of-the-contraces

tédj--amounts-of-wages;-satartess-commissions;-—and-—-acher
earnings--paid--to-the-obiiger person during-any-peried-when
the-deparemene-provided-support-enfovreement-aservicess-and

tey—~wheeher-—heatth~—insurance--coverage--ra--—-or-~—-was

avatiabre--to——the--obitigor persen-and-the-personis-chiidren

through-the empioyery payory or-union-andy-if-se<+
tt1--the-name-of-the-insurer-sr-heatth-care-previders;
ftit3-the-peliiey-numbers-or—-other-tdentifierss-and
titty-the-persons-covereds

t£4--tha-iocation-of-the-job-atte:-and

tgi—~any-sceupational-er—-—professionat—-affittations--or

ticenses-required-for—the-empioyment-or-contraee,

1t83+74-—Fhe-department—shalti-give-an-empioyery-payory-of

union--fariing--te——report--as--reguired--by--this-section-a

written—--warnings-—bpon-—furthesr-—fariure--to-—-reporty--—the

department-—-may-——impose-a-civili-penality-net—-to-excead-5i;76006

for-each-month-for-ecach-reportable——persans--Fhe-—deparement

shaii--adept—-rultesy—under—®itie-27-—chankter-4y—and-46-5-405y5

stating--admintstrative-—-—hearing---and---other---proceduores

impiementing-this-subseetionr

19¥€64~—Fo—--caver—-the-report-coatsy-an-—empleyery-paycry

or-ynion-requirsd-te-report-under—this--section-—-may--charge
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and-withhold—from-the-wagea-ar-other-income-of-cach—reported

persen——-a-—fee——not—to-exceed $5 $3 for-each-report-covering

the-persons
231164193 --A An-empieyer;y payory-or-union who-discieses

rnformatian—-te-—the--department-——in--compliance--with--this
section-is-exempet-from-any-itiabiiity-to-the-shitger reperted
person that-may-resatt-from-such the diseiesures’

NEW SECTION. Section 2. Paternity acknowledgment. (1)
Upon the birth of a c¢child to a woman unmarried at the time
of birth, the administrator or person in charge of a
hospital or other institution in which the bicrth occurs or
the midwife who attends the birth shall:

{a) provide an opportunity for the child's mother and
alleged father to complete an acknowledgment of parentage
pursuant to 40-6-105;

{b) provide written information, furnished by the

department, describing the rights and responsibilities of

parentage, the benefits of having a child's paternity
established, and the child's right to receive support; and
{c)}) forward a copy of an acknowledgment signed by the
mother and the father to the department.
{2) The hospital, institution, or midwife is entitled
to reimbursement for reasonable costs of obtaining an
acknowledgment. The department shall establish by rule the

amount of reasonable costs, not to exceed the amount for
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which federal financial participation is available, and the
procedures for claiming reimbursement.
(3) Hospitals, institutions, and midwives shall use

forms prescribed by the department for the acknowledgment of

paternity.
NEW SECTION. Section 3. pefinitions, As used in
[sections 5--through—-12 3 THROUGH 1ll1l], the [following

definitions apply:

{1) (a) "Child" means:

{i) a person under 18 years of age who |is not
emancipated, self-supporting, married, or a member of the
armed forces of the United States;

{ii) a person under 19 years of age who is still in high
school;

(iii) a petrson who is mentally or physically
incapacitated when the incapacity began prior to that person
reaching 18 years of age; and

(iv) in IV-D cases, a perscn for whom:

{A) support rights are assigned under 53-2-613;

{(B) a public assistance payment has been made;

{C) the department is providing support enforcement
services under 40-5-203; or

(D) the department has received a referral for
interstate services from an agency of another state under

the provisions of the Uniform Reciprocal Enforcement of
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Support Act or under Title IV-D of the Social Security Act.

(b) The term may not be construed to limit the ability
of the department to enforce a support order according to
its terms when the order provides for support extending
beyond the time the child reaches 18 years of age.

(2) "Delinquency"™ means a support debt or support
obligation due under a support order in an amount greater
than or equal to 6 months' support payments as of the date
of service of a notice of intent to suspend a license.

{3) “Department™ means the department of social and
rehabilitation services.

{4) "IV-D case" means a case in which the department is
providing support enforcement services as a result of:

(a) an assignment of support rights under 53-2-613;

{b) a payment of public assistance;

{c) an application for support enforcement services
under 40-5-203; or

(dy a referral Efor interstate services from an agency
of another state under the provisions of the Uniform
Reciprocal Enforcement of Support Act or under Title IV-D of
the Social Security Act.

{(S) "License" means a license, certificate,
registration, or authorization issued by an agency of the
state of Montana granting & person a right or privilege to

engage in a business, occupation, or profession or any other
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right~--or privilege that is subject to suspension,
revocation, forfeiture, or termination by the licensing
authority prior to its date of expiration,

(6) ™"Licensing authority" means any department,
division, board, agency, or instrumentality of this state
that issues a license.

(7) "Obligee" means:

(a) a person to whom a support debt or support
obligation is owed; or

(b} a publiec agency of this or another state that has
the right to receive current or accrued support payments or
that is providing support enforcement services under this
chapter.

{8) "Obligor" means a person who owes a duty of
support.

{9) "Order suspending a license"™ means an order issued
by a support enforcement entity to suspend a license. The
order must contain the name of the cbligor, the type of
license, and, if known, the social security number of the
obligor.

(10) "payment plan” includes but is not limited to a
plan approved by the support enforcement entity that
provides sufficient security to ensure compliance with a
suppaort order and that incorporates voluntary or involuntary

income withholding under part 3 or 4 of this chapter or a
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similar plan for periodic payment of a support debt and, if
applicable, current and future support,

{(11) "Support debt" or “"support obligation" means the
amount created by:

(a) the failure to provide support to a child under the
laws of this or any other state or a support order; or

(b) a support order for spousal maintenance if the
judgment or order requiring payment of maintenance also
contains a judgment or order requiring paymeant of child
support for a child for whom the person awarded maintenance
is the custodial parent,

{12) “Support enforcement entity" means:

(a) in IV-D cases, the department; or

{b) in all other cases, the district court that entered
the support order or a district court in which the support
order is registered.

(13} "Support order" meanas an order providing THAT
PRCOVIDES a determinable amount for temporary or final
pericdic payment of a support debt or support cbligaticn AND

THAT MAY INCLUDE PAYMENT OF A DETERMINABLE CR INDETERMINABLE

AMOUNT FQR INSURANCE COVERING THE CHILD issued by:

{a) a district court of this state;
{(b) a court of appropriate jurisdiction of another
state, an Indian tribe, or a foreign country;

(c) an administrative agency pursuant to proceedings
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under Title 40, chapter 5, part 2; or
{d) an administrative agency of another state with a
hearing function and process similar to those of Lthe

department.

NEﬁ SECTION. Section 4. Notice of intent to suspend
license. {1) Upon the petition of an obligee alleging the
existence of a delinguency, a support enforcement entity may
issue a notice of intent to suspend a license.

{2) The notice must be served upon the obligor
personally or by certified mail and may:

{a) in a IV-D case, be incorporated into any notice
served under Title 17, chapter 4, part 1, or Title 40,
chapter 5, part 2 or 4;

{by in all other cases, be combined with any other
enforcement proceeding.

{3) The notice must state that the obligor's license
will be suspended 60 days after service unless within that
time the obligor:

ta) pays the entire support debt stated in the notice;

(b) enters into a payment plan approved by the support
enforcement entity; or

(c) appears and shows cause in a hearing before the
support enforcement entity under ({section 7 5] that
suspension of a license is not appropriate.

{4) 1In a IV-D case, the notice must advise the obligor
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that hearings conducted under [section # 5] are subject to
the contested case provisions of the Montana Administrative

Procedure Act.

NEW SECTION. Section 5. Hearing -~ order suspending
license. (1) To show cause why suspension of a license would
not be appropriate, the obligor shall request a hearing from
the support enforcement entity that issued the notice of
intent to suspend the license. The request must Dbe made
within 60 days of the date of service of the notice.

{2) Upon receipt of a request for hearing from an
obligor, the support enforcement entity shall schedule a
hearing for the purpose of determining if suspension of the
obligor's license is appropriate. The support enforcement
entity shall stay suapension of the license pending the
outcome of the hearing.

{3) The only issues that may be determined in a hearing
under this section are the amount of the support debt or
support obligation, if any, whether or not a delinquency
exists, and whether or not the obligor has entered into a
payment plan.

(4) If an obligor fails to respond to a notice of
intent to suspend a license, fails to timely reguest a
hearing, or fails to appear at a regularly scheduled
hearing, the obligor's defenses, objections, or regquest for

a payment plan must be considered to be without wmerit and
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the support enforcement entity shall enter a final decision
and order accordingly.

{5) If the support enforcement entity determines that
the obligor owes a delinguency and that the ocbligor has not
entered into a payment plan, the support enforcement entity
shall issue an order suspending the obligor's license and
ordering the obliger to refrain from engaging in the
licensed activity. The support enforcement entity shall send
a copy of the order suspending a license to the licensing
authority and the obligor.

(6) The determinations of the department under this
secticon are a final agency decision and are subject to
judicial review under 40-5-253 and the Montana
Administrative Procedure Act.

{7) A determination made by the suppeort enforcement
entity under [sections G&--threugh--32 3 THROUGH 11} is
independent of any proceeding of the licensing authority to
suspend, revoke, deny, terminate, or renew a license.

NEW SECTION. Section 6. Suspension, denial, angd
nonrenewal of licenses. (1) Upon receipt of an order
suspending a license, a licensing authority shall implement
the suspension of the license by:

(a) determining if it has issued a license to the
obligor whose name appears on the order;

{b} entering the suspension on the appropriate records;
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(c) reporting the suspension as appropriate; and

(d) 1if required by 1law, demanding surrender of the
suspended license.

(2) An order issued by a suppert enforcement entity
under [section ? 5] suspending a license must be processed
by the 1licensing authority without an additional review or
hearing by INVOLVING the 1licensing authority concerning
suspension of the license.

t3y--Buring--the--term-of-a-suapenston-under-fsections—5

through-i2 J-PHROBGH-108-13{7-the-iicensing-authority-may—not

issue-or-renew-the-obiigoris-ticenses

t4%(3) Notwithstanding the provisions of any other law
setting terms of suspension, revocation, denial,
termination, or renewal of a license, an order issued by a
support enforcement entity suspending a 1license MUST BE

IMPLEMENTED BY THE LICENSING AUTHORITY AND continues until

the support enforcement entity advises the licensing
authority that the suspension has been stayed or terminated.

+5¥%(4) In the event that a license is suspended, any
funds paid by the obligor to the licensing authority for
costs related to issuance, renewal, or maintenance of a
license may not be refunded to the obligor.

+6%(5) Unless an order staying suspension of a license
is in effect, an ohligor who continues to engage in the

business, occupation, profession, or other licensed activity
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while the license is suspended under this section-is guilty
of a misdemeancr and upon conviction shall be punished by a
fine of not less than $250 or more than §500 or by
imprisonment in the county jail for a term not to exceed 6
months, or both, Upon conviction of a second or subsequent
violation, the obligor shall be punished by a fine of not
less than $500 or more than $2,000 or by imprisonment in the
county jail for a term not to exceed 1 year, or both. The
support enforcement entity or the licensing authority may
elect the remedy under this section or any other remedy
provided £for engaging in a licensed activity without a
license or while the license is suspended.

t7¥{6]} The licensing authority is exempt from liability
to the licensee for activities conducted in compliance with
[sections S5-ehrough-i2 3 THROUGH 11],

+83(7) The licensing authority has no jurisdiction to
modify, remand, reverse, vacate, or stay the order of the
support enforcement entity suspending a license.

(8) TO THBE EXTENT THAT TNCONSISTENCIES EXIST BETWEEN

[SECTIONS 3 THROUGH 11] AND THE PROCEDURAL REQUIREMENTS FOR

SUSPENSION OF A LICENSE ISSUED BY THE DEPARTMENT OF HEALTH

AND ENVIRONMENTAL SCIENCES, [SECTIONS 3 THROUGH 11]

SUPERSEDE THOSE REQUIREMENTS.

nEw SECTION. SECTION 7. NONDISCIPLINARY SUSPENSION FOR

FATLURE TOQ PAY CHILD SUPPORT., NOTWITHSTANDING ANY OTHER
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PROVISION OF THIS TITLE, THE DEPARTMENT HAS THE AUTHORITY TO

SUSPEND A LICENSE UNDER {SECTIONS 3 THROUGH 11] WITHOUT ANY

ACTION BY THE LICENSING AUTHORITY. THE LICENSING AUTHORITY

SHALL, UPON RECEIPT OF AN ORDER ISSUED BY THE SUPPORT

ENFORCEMENT ENTITY, SUSPEND THE LICENSE OF THE NAMED

INDIVIDUDAL. THE SUSPENSION MUST BE NONDISCIPLINARY FCR

PROFESSIONAL OR OCCUPATIONAL LICENSES, AND THE PROVISIONS OF

2-4-631 DO NOT APPLY.

NEW SECTION. Section 8. Stay of suspension of license
-- payment plan -- hardship. (1) An obligor may at the time
of the hearing conducted under [section 7 5] or at any time
after the hearing petition the support enforcement entity
for an order staying suspension of the license.

(2) The support enforcement entity shall consider the
obligor's petition for a stay separately from any
determination on whether suspension of a license is
appropriate.

(3) The =support enforcement entity may stay suspension
of a license upon a showing that suspension or continued
suspension of a license would create a significant hardship
to the obligor, to the obligor's employees, to legal
dependents residing in the obligor's household, or to
persons, businesses, or other entities served by the

obligor.

(4) A stay terminates upon:
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{a) termination of the circumstances upon which a
hardship is based:;

{b) failure by the obligor to abide by the terms and
conditions of a payment plan; or

(¢} the date of termination, if any, provided 1in the
order staying suspension of the license.

{9) If the licensing authority has been notified of an
order suspending a license, the support enforcement entity
shall send a copy of any order staying or reinstating
suspension of the license to the licensing authority and the
obligor.

{6) (a} Upon receipt of an order staying or reinstating
suspension of the license, the licensing authority shall:

{i) enter the information on appropriate records;

{ii) report the action as appropriate; and

(iii) demand surrender of the suspended license or
return the reinstated license.

(b) Further action by the licensing authority is not
necessary to implement the stay or reinstatement of

suspension cf the license.

NEW SECTION. Section 9. Termination of order to
suspend license. (1)} When the support enforcement entity
determines that the support debt or support obligation is
paid in f£full, it shall terminate the order suspending the

license. The support enforcement entity shall send a copy cof
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the order terminating the suspension of the license to the
licensing authority and the obligor.

(2) Entry of an order terminating suspension of a
license does not limit the ability of a support enforcement
entity to issue a new order suspending the license of the
same obligor in the event of another delinquency.

NEW SECTION. Section 10. Pees. A licensing authority
subject to [sections 5~ehrsugh~32 3 THROUGH 11] may charge
the obligor a fee to cover the administrative costs incurred
by the 1licensing autharity under [sections S5-throungh-12 3

THROUGH 11]. FEES COLLECTED PURSUANT TO THIS SECTION BY A

LICENSING AUTHORITY WITH A STATE SPECIAL REVENUE FUND MUST

BE DEPOSITED IN THE STATE SPECIAL REVENUE FUND FOR THE USE

QF THE LICENSING AUTHORITY TO PAY THE COSTS OF ADMINISTERING

[SECTIONS 3 THROUGH 11].

NEW SECTION. Section 11. Rulemaking authority. The
department shall adopt rules necessary for the
implementation and administration of [sections 5-through--11

3 THROUGH 103-]. THE LICENSING AUTHORITY SHALL ADOPT RULES

NECESSARY FOR THE IMPLEMENTATION AND ADMINISTRATION OF

[SECTIONS 3 THROUGH 10].

HEW SECTION. Section 12. codification instruction. (1)
[Section 4 2] is intended to be codified as an integral part
of Title 50, chapter 15, part 2, and the provisions cf Title

50, chapter 15, apply to [section 4 2].
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{2) [Sections S--threugh-12 3 THROUGH 11] are intended
to be codified as an integral part of Title 40, chapter 5,
and the provisions of Title 40, chapter 5, apply to

[sections S-thesugh-2 3 THRQUGH 111.

NEW SECTION. Section 13. coordination instruction. IE
both Senate Bill No. 217 and |[this act], containing
(sections 5S--through--32 3 THROUGH 11], are passed and

approved, Senate Bill No. 217 is void.

NEW SECTION. Section 14. severability. If a part of
[this act} is 1invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
actl is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications.

-End-
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