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FUNDING SOURCES FOR LOCAL GOVERNING BODIES FOR THE 

IMPLEMENTATION OF STATE REGULATIONS; AMENDING SECTIONS 

2-4-102, 2-4-305, 2-4-405, AND 5-18-107, MCA; AND PROVIDING 

AN EFFECTIVE DATE," 

WHEREAS, state agencies and citizens of Montana should 

be fully apprised of the economic impact of state 

regulations on local governments and the state; and 

WHEREAS, the Executive Branch should acknowledge and 

take responsibility for the fiscal and economic impacts of 

regulatory actions and activities; and 

WHEREAS, state agencies should exercise discretionary 

authority to implement mandatory statutory requirements in a 

manner that, while consistent with fulfillment of each 

agency's statutory obligations, minimizes the impact the 

state regulations have on: 

(ll the ability of local governing bodies to use local 

resources to meet local needs and to establish local 

priorities; and 

(2) the allocation of economic resources, productivity, 
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economic growth, full employment, and national and 

international competitiveness. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 2-4-102, MCA, is amended to read: 

"2-4-1D2. Definitions. For purposes of this chapter, 

the following definitions apply: 

(1) "Administrative code committee• or •co111111ittee• 

means the committee provided for in Title 5, chapter 14. 

(2) (a) •Agency• means an agency, as defined in 

2-3-102, of the state governm~nt, except that the provisions 

of this chapter do not apply to the following: 

(i) the state board of pardons, except that the board 

is subject to the requirements of 2-4-103, 2-4-201, 2-4-202, 

and 2-4-306 and its rules must be published in the 
Administrative Rules of Montana and the Montana 

Administrative Register; 

(ii) the supervision and administration of a penal 

institution with regard to the institutional supervision, 

custody, control, care, or treatment of youths or prisoners; 

(iii) the board of regents and the Montana university 

system; 

(iv) the financing, construction, and maintenance of 

public works. 

(bl Agency does not include a school district, unit of 
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local government, or any other political subdivision of the 

state. 

(3) •ARM• means the Administrative Rules of Montana. 

(4) •contested case• means a proceeding before an 

agency in which a determination of legal rights, duties, or 

privileges of a party is required by law to be made after an 

opportunity for hearing. The term includes but is not 

restricted to ratemaking, price fixing, and licensing. 

(5) "License• includes the whole or part of any agency 

permit, certificate, approval, registration, charter, or 

other form of permission required by law but does not 

include a license required solely for re·venue purposes. 

(6) •Licensing" includes any agency process respecting 

the grant, denial, renewal, revocation, suspension, 

annulment, withdrawal, limitation, transfer, or amendment of 

a license. 

(7) •Local governing body• means one of the alternative 

forms of local government provided for under Title 7, 

chapter 3. 

t1till "Party• means a person named or admitted as a 

party or properly seeking and entitled as of right to be 

admitted as a party, but neehin9-herein this subsection may 

~ be construed to prevent an agency from admitting any 

person as a party for limited purposes. 

t8till "Person• means an individual, partnership, 
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corporation, association, governmental subdivision, agency, 

or public organization of any character. 

t9tl!!!.l "Register• means the Montana Administrative 

Register. 

f¼8t1.!.!..l. "Rule" means each agency regulation, standard, 

or statement of general applicability that implements, 

interprets, or prescribes law or policy or describes the 

organization, procedures, 9r practice requirements of an 

agency. The term includes the amendment or repeal of a prior 

rule but does not include: 

(a) statements concerning only the internal management 

of an agency and not affecting private rights or procedures 

available to the public; 

(bl formal opinions of the attorney general and 

declaratory rulings issued pursuant to 2-4-501; 

(c) rules relating to the use of public works, 

facilities, streets, and highways when the substance of the 

rules is indicated to the public by means of signs or 

signals; 

( d) seasonal rules adopted annually or biennially 

relating to hunting, fishing, and trapping when there is a 

statutory requirement 

rules adopted annually 

seasonal recreational 

for the publication of the rules and 

or biennially relating to the 

use of lands and waters owned or 

controlled by the state when the substance of the rules is 
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indicated to the public by aeans of signs or signals; 

(e) rules implementing the state personnel 

classification plan, the state wage and salary plan, or the 

statewide budgeting and accounting system; 

(f) uniform rules adopted pursuant to interstate 

compact, except that the rules must be filed in accordance 

with 2-4-306 and must be published in the Administrative 

Rules of Montana. 

t¼¼t.l!ll "Substantive rules" are either: 

(a) legislative rules, which if adopted in accordance 

with this chapter and under expressly delegated authority to 

promulgate rules to implement a statute have the force of 

law and when not so adopted are invalid; or 

(b) adjective or interpretive rules, which may be 

adopted in accordance with this chapter and under express or 

implied authority to codify an interpretation of a statute. 

The interpretation lacks the force of law.• 

Section 2. Section 2-4-305, MCA, is amended to read: 

"2-4-305. Requisites for validity authority and 

stateaent of reasons. (1) The agency shall consider fully 

written and oral submissions respecting the proposed rule. 

Upon adoption of a rule, an agency shall issue a concise 

statement of the principal reasons for and against its 

adoption, incorporating ~ftereift its reasons for overruling 

the considerations urged against its adoption. If 
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substantial differences exist between the rule as proposed 

and as adopted and the differences have not been described 

or set forth in the adopted rule as that rule is printed in 

the Montana Administrative Register, the differences must be 

described in the statement of reasons for and against agency 

action. When no written or oral submissions have not been 

received, an agency may omit the state■ent of reasons. 

(2) Rules may not unnecessarily repeat statutory 

language. Whenever it is necessary to refer to statutory 

language in order to convey the meaning of a rule 

interpreting the language, the reference ■ha¼¼~ clearly 

indicate that portion of the language which is statutory and 

the portion which is amplification of the language. 

(3) Each proposed and adopted rule ■ha¼¼ aust include a 

citation to the specific grant of rulemaking authority 

pursuant to which it or any part thereof 2!....!.!. is adopted. 

In addition, each proposed and adopted rule she¼¼!!!!.!!. 

include a citation to the specific section or sections in 

the Montana Code Annotated which the rule purports to 

implement. 

(4) Each rule proposed and adopted by an agency 

iaplementing a policy of a governing board or c0111111ission 

must include a citation to and description of the policy 

implemented. Each agency rule implementing a policy, as used 

in the definition set forth in 2-4-l02t¼8t, and the policy 
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itself must be based on legal authority and otherwise comply 

with the requisites for validity of rules established by 

this chapter. 

(5) To be effective, each substantive rule adopted must 

be within the scope of authority conferred and in accordance 

with standards prescribed by other provisions of law. 

(6) Whenever by 

statute a state agency 

the 

has 

express or implied terms of any 

authority to adopt rules to 

implement, interpret, make specific, or otherwise carry out 

the provisions of the statute, ne an adopted rule adep~ed is 

not valid or effective unless: 

(a) consistent and not in conflict with the statute; 

and 

(bl reasonably 

the statute. Saeh 

necessary to effectuate the purpose of 

The reasonable necessity must be 

demonstrated in the agency's notice of proposed rulemaking 

and in the written and oral data, views, comments, or 

testimony submitted by the public or the agency and 

considered by the agency, 

(7) Ne ! rule is 

substantial compliance 

not 

with 

valid 

2-4-302 

unless adopted in 

or 2-4-303 and this 

section and unless notice of adoption thereef is published 

within 6 110nths of the publishing of notice of the proposed 

rule. If an amended or supple■ental notice of either 

proposed or final rulemaking, or both, is published 
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concerning the same rule, the 6-month limit must be 

determined with reference to the latest notice in all 

cases.• 

Section 3. Section 2-4-405, MCA, is amended to read: 

•2-4-4D5. Econ011ic i,q,.act stateaent. (1) epen-written 

reqaest-ef-the-sdminiatratiwe-eede-eemaittee-loaaed-apen--the 

affirmatiwe---reqaest--ef--st--ieaat--fiwe--aeuera--ef--tne 

e01U1i~eee--a~--an--opeft--aeeein97 Except as provid~d in 

subsection (2), when an agency proposes to adopt, modify, or 

repeal a rule that establishes, implements, or modifies a 

regulatory program or that establishes a fee, the an agency 

shall prepare a statement of the economic impact of the 

adeptien7--aaendaent7--er--repesi--ef--a proeosed rule aa 

prepesed. As--an--aiternatiwe7--the---sdainiatrttiwe---eede 

e_.ittee--y7-by-eentrset7-prepare-saen-an-estimateT-Bxeept 

te--the--extent-that-the-reqaeat-expresaiy--iwea-sny-ene-or 

aore-ef-tne-feii-in97-tne-ref1aested-■tateaent-aaat--ineiade 

snd-the-atateaent-prepared-by-the-eomaittee--y The economic 

impact ■tatement must include: 

(a) a description of the classes of persona who will be 

affected by the proposed rule, including clas■es that will 

bear the coats of the proposed rule and classes that will 

benefit fraa the proposed rule; 

(bl a description of the probable economic impact of 

the proposed rule apen-affeeted-eiasses-ef-persen■ on local 
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governing bodies and quantifying, to the extent practicable, 

that impact, 

(c) the probable costs to the agency and to any other 

agency of the implementation and enforcement of the proposed 

rule and any anticipated effect on state revenues; 

(d) an analysis comparing the costs and benefits of the 

proposed rule to the costs and benefits of inaction; 

(e) an analysis that determines whether there are less 

costly or less intrusive methods for achieving the purpose 

of the proposed rule; 

(f) an analysis of any alternative methods for 

achieving the purpose of the proposed rule that were 

seriously considered by the agency and the reasons why they 

were rejected in favor of the proposed rule; 

(g) a determination as to whether the proposed rule 

represents an efficient allocation of public and-pri•ate 

resources; and 

(h) a quantification or description of the data upon 

which subsections (l)(a) through (l)(g) are based and an 

explanation of how the data was gathered. 

(2) A-reqaest--to--an--ageney--for--a--state■ent--or--a 

deeision-to-eontraet-for-the-preparation-of-a-state■ent-■ast 

be--de-by-the-eo■■ittee-prior-to-the-final-ageney-aetion-on 

the---raieT---~he---state■ent---■ast---be---filed--vith--the 

ad■inistrati•e--eode--eo■■ittee--within--~--■onths--of---the 
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c0111111ittee~■--reqneat-er-deeiaienT-9he-eomaittee-mey-w¼thdraw 

ita-reqaeat-or-deei■ien-for-an-eeeneaie-iapaet-state■ent--at 

any-ti■eT An agency rule that is likely to impose on a local 

governing body an annual economic impact of less than 

$50,000, based upon an initial assessment of the criteria in 

subsection (1), is exempt from the requirements of this 

section. 

(3) epon--reeeipt-of-an-i■paet-state■ent7-the-e-ittee 

shall-deter■ine-the-aaffieieney-of--the--state■entT--~f--the 

eo-ittee-deteraine■-that-the-state■ent-is-insaffieient7-the 

eo■■ittee--■ay--retarn--it-to-the-ageney-or-other-person-who 

prepared-the--■tate■ent--and--reqae■t--that--eorreetion■--or 

a■end■ent■--be--■adeT--ff--the-e-ittee-deter■ines-that-the 

state■ent-is-■affieient7-a-notiee-indieating-where-a-eopy-of 

the-state-nt--■ay--be--obtained--■aat--be--fi¼ed--with--the 

seeretary--of--■tate--for-pab¼ieation-in-the-regiater-by-the 

ageney-preparing-the-state■ent-or-by-the-eo■■ittee7--if--the 

■tate■ent--is--prepar■d-ander-eontraet-by-the-eo■■ittee7-and 

■aat-be-■ai¼■d-to-per■ona-who-ha•e-registered-ad•anee-notiee 

of-the-ageney~a-ra¼wkin•-proeeedingaT An agency required 

to prepare an economic i■pact state■ent shall publish the 

statement in the Montana Administrative Register prior to 

the final adoption of the rule. The statement may be 

published in conjunction with other notices reguired 

pursuant to Title 2 1 chapter 4, part 3. 

-10-
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(4) An agency that identifies an economic impact to 

local governing bodies in an economic impact statement shall 

prepare a description of how the fiscal burden imposed by 

the rule may be funded by local governing bodies. 

t4till This section does not apply to rulemaking 

pursuant to 2-4-JOJ. 

t5till The final adoption, amendment, or repeal of a 

rule is not subject to challenge in any court as a result of 

the inaccuracy or inadequacy of a statement required under 

this section. 

t6t.l.1.l An environmental impact statement prepared 

pursuant to 75-1-201 that includes an analysis of the 

factors listed in this section satisfies the provisions of 

this section.• 

Section 4. Section 5-18-107, MCA, is amended to read: 

"5-18-107. POwers and duties of the co■aittee duty 

to review revenue rules 

depart:aent of revenue 

legislative oversight of the 

~ittee reports revenue 

estimating and use of estimates. (1) The committee shall 

review all proposed rules of the department of revenue filed 

with the secretary of state. 

(21 The c~ittee may: 

(al request and obtain the department"s rulemaking 

records for the purpose of reviewing compliance with 

2-4-305; 
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(b) prepare written 

amendment, or rejection 

recommendations for the adoption. 

of a rule and sub•it the 

reconaendations to the department; 

(c) submit oral 

hearing; 

or written testimony at a rulemaking 

(d) require the department to appear before the 

committee and respond to the committee's recommendations for 

the adoption, amendment, or rejection of a rule; 

(e) require that a rulemaking hearing be held in 

accordance with the provisions of 2-4-302 through 2-4-305; 

(f) recoaaend to the leg~slature the repeal, amendment. 

or adoption of a rule as provided in 2-4-4121 

(g) institute, intervene in, or otherwise participate 

in proceedings involving the legality of a rule under the 

Montana Adainistrative Procedure Act in the state aOd 

federal courts and administrative agencies; 

(hi review the incidence and conduct of the 

department"s administrative proceedings; 

(i) require the department to publish the full or 

partial teat of any pertinent material adopted by reference 

under 2-4-307; 

t;t--ey--an--affir■atiwe-wnte-nf-at-¼eaat-ai•-••abers-ot 

~he-e011111i~~ee7-eon~raet-for-the-prepera~ion-of--en--eeonoaie 

iapaet--■t■t .. ent--o•--•"'l~ire--the-depart■ent-to-prepare-an 

eeono■ie--i..,.et--■t■te■ent7--fo¼¼owin9--the--pro•i■iona--of 

-12-
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~-•-•es~ 
tktill petition the department to promulgate, amend, or 

repeal a rule. Within 60 days after submission of a 

petition, the department shall either deny the petition in 

writing, stating its reasons for the denial, or shall 

initiate rulemaking proceedings in accordance with 2-4-302 

through 2-4-305. 

t¼till make written objection to a proposed rule of the 

department for lack of substantial compliance with 2-4-302 

through 2-4-305. The provisions of 2-4-406 govern the 

objection procedure, the department's response, and the 

procedure for and effect of publication of the objection in 

the Montana Administrative Register and the Administrative 

Rules of Montana. 

t•t.1.!1 petition the department for a declaratory ruling 

as to the applicability of any statutory provision or of any 

rule or order of the department. A copy of a declaratory 

ruling must be filed with the secretary of state for 

publication in the register. A declaratory ruling or the 

refusal to issue •~eh a ruling is subject to judicial review 

in the same manner as decisions or orders in contested cases 

under the Montana Administrative Procedure Act. 

tntl!!l petition for judicial review of the sufficiency 

of the reasons for the department's finding of 1-inent 

peril to the public health, safety, or welfare, cited in 

-13-
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support of an emergency or temporary rule proposed by the 

department under 2-4-303; and 

tet1nl_ require the department to conduct the biennial 

review of its rules as required in 2-4-314 and report its 

findings to the committee. 

(3) The committee shall exercise legislative oversight 

of the department of revenue, including without limitation 

the review of: 

(a) proposed budgets; 

(b) proposed legislation; 

(c) pending litigation; and 

(d) major contracts and personnel actions of 

department. 
the 

(4) The coaiittee aay investigate and issue reports on 

any matter concerning taxation or the departaent of revenue. 

(5) (a) The co-ittee shall have prepared by Deceaber 1 

for introduction during each regular session of the 

legislature in which a revenue bill is under consideration 

an estimate of the aaount of revenue projected to be 

available for legislative appropriation. 

(b) The ca.aittee's estimate, as introduced in the 

legislature, constitutes the legislature's current revenue 

estimate until amended or until final adoption of the 

estimate by both houses. lt is intended that the 

legisl~ture's estimates and the assumptions underlying the 

-14-
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estimates will be used by all agencies with responsibilities 

for estimating revenues or costs, including the 

of fiscal notes. 

preparation 

(c) The COllllllittee may request 

staffs of the legislative council, 

the assistance of the 

the office of the 

legislative fiscal analyst, the legislative auditor, the 

department of revenue, and any other agency that has 

inforaation regarding any of the tax or revenue bases of the 

state.• 

10 NEW SECTION. Section 5. Effective date. [This act) is 

11 effective July l, 1993. 

-End-
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STATE OF H:INTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0479, as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: The bill would require state agencies to prepare economic impact statements and if the 
review revealed an economic impact on local governments, identify funding sources for the implementation of state 
regulations. 

ASSUMPTIONS: 
Department of Health and Bnvhcwotal Sciences (DBBSI 
1. DHES averages 25 sets of new rules per year. 'nle Environmental Sciences Division (BSD) is responsible for about 90 

percent of the new rules. 
2. DHBS does not have an economist and support staff to prepare econanic impact statements (BIS) 'n!.e preparation of an 

economic statement would require an econaniet, researcher and clerical support. Funds would also have to be included 
for printing and distribution. The average economic statement would probably take about six (6) weeks to prepare. (6 X 
40 = 240 hr. each) 

3. Due to the uncertain nature of new rules it would probably be beet to use private contractors to prepare the econanic 
statements. An average current rate for hiring the appropriate personnel is: An econaniet, $50/hr.; a researcher, 
$40/hr., and clerical support, $35/hr. (These rates are not static and will likely increase in the next two years.) 
($50 + $40 +$35 = $125/hr.) (25 new rules X 240 Hours X $125/hr = $750,000) 

4. Travel will average around $2,000 per statement. ($2,000 X 25 = $50,000) 
5. Printing and distribution will range fran $3,000 to $5,000. ($4,000 X 25 = $100,000) 
6. DHBS has no existing funding source for this proposal. 
7. DHES would request a general fund appropriation of $900,000 per year to fund economic statements. 
Department of State Lands (DSLI 
8. Since counties, cities and towns are required to canply with the Opencut Mining Act (Title 82-4-401 et. seq.I, 

administrative rules promulgated by the DSL will impact a local governing body. 
9. DSL would assess the economic impact of these rules by hiring an economic consulting firm under contracted services to 

complete a •worst case• econanic illi)act analysis. This analysis would determine the most severe impact on the most 
highly impacted local government entity; then extrapolated to determine the impacts for the lesser impacted local 
governing bodies. 

10. General fund operating expenses would increase by $8,500 per year based on expected costs of $5,000 to hire an 
economic consultant under contracted services and $3,500 for publishing the document in the Montana Administrative 
Register. 

Office of Public Instnicti011 (OPI) /Board of Public Bducati011 
11. School districts are not local governing bodies under the definitions in the bill. 
12. OPI has not adopted any rules that create a $50,000 impact to any local governing bodies. 

(continued on next page) 

-z_~ I l·'l _s 
DAVID LBWIS, 8UDGET DIRECTOR DATB 
Office of Budget and Program Planning 

~ -J~ -93 
DON LARSON, PRIMARY SPONSOR DATE 
Fiscal Note for HB0479, as introduced 

H-13 "17'f 



Fiscal Note Request. HB0479 as introduced 
Fonn BD-15 page 2 
(continued) 

Department of Transportation 
13. About two impact statements per year would divert about $3,600 from other current level activities. 
Secretary of State 
14. There would be an additional cost for filing impact statements in the Business and Government Services Program, but 

the amount is not subject to reasonable estimate. 

FISCAL IMPACT: 
As noted in the assumptions for each impacted agency. 

BFFBCT ON COUNTY OR O'niER LOCAL RBVENUBS OR EXPENDITURES: 
Current law (2-4-102(8), MCA) defines •person• to include governmental subdivisions. 
Section 3(2) exempting agency rules with impacts of less than $50,000 would result is 

Therefore, the new provision in 
less impact than current law. 

ft I!> 'll'f 
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HOUSE BILL NO. 479 

INTRODUCED BY LARSON, DAILY, TUSS, PECK, BACHINI, HARPER, 

KADAS, RYAN, MCCAFFREE, PAVLOVICH, MENAHAN, HARRINGTON, 

TOOLE, SQUIRES, REAM, D. BROWN 

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING STATE 

AGENCIES TO PREPARE ECONOMIC IMPACT STATEMENTS AND IDENTIFY 

FUNDING SOURCES FOR LOCAL GOVERNING BODIES FOR THE 

IMPLEMENTATION OF STATE REGULATIONS; AMENDING SECTIONS 

2-4-102, 2-4-305, 2-4-405, AND 5-18-107, MCA; AND PROVIDING 

AN EFFECTIVE DATE." 

WHEREAS, state agencies and citizens of Montana should 

be fully apprised of the economic impact of state 

regulations on local governments and the state; and 

WHEREAS, the Executive Branch should acknowledge and 

take responsibility for the fiscal and economic impacts of 

regulatory actions and activities; and 

WHEREAS, state agencies should exercise discretionary 

authority to implement mandatory statutory requirements in a 

manner that, while consistent with fulfillment of each 

agency's statutory obligations, minimizes the impact the 

state regulations have on: 

(l} the ability of local governing bodies to use local 

resources to meet local needs and to establish local 
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priorities; and 

(2) the allocation of economic resources, productivity, 

economic growth, full employment, and national and 

international competitiveness, 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 2-4-102, MCA, is amended to read: 

•2-4-102. Definitions. For purposes of this chapter, 

the following definitions apply: 

(1) "Administrative code committee 11 or 11 committee" 

means the committee provided for in Title 5, chapter 14. 

( 2) (a) "Agency'" means an agency, as defined in 

2-3-102, of the state government, except that the provisions 

of this chapter do not apply to the following: 

(i) the state board of pardons, except that the board 

is subject to the requirements of 2-4-103, 2-4-201, 2-4-202. 

and 2-4-306 and its rules must be published in the 

Administrative Rules of Montana and the Montana 

Administrative Register: 

(ii} the supervision and administration of a penal 

institution with regard to the institutional supervision, 

custody, control, care, or treatment of youths or prisoners; 

(iii} the board of regents and the Montana university 

system; 

(iv) the financing, construction, and maintenance of 
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public works. 

lb) Agency does not include a school district, unit of 

local government, or any other political subdivision of the 

state. 

(3) "ARM" means the Administrative Rules of Montana. 

(4) "Contested case" means a proceeding before an 

agency in which a determination of legal rights, duties, or 

privileges of a party is required by law to be made after an 

opportunity for hearing. The term includes but is not 

restricted to ratemaking, price fixing, and licensing. 

( 5) "License" includes the whole or part of any agency 

permit, certificate, approval, registration, charter, or 

other form of permission required by law but does not 

include a license required solely for revenue purposes. 

(6) 11 Licensing" includes any agency process respecting 

the grant, denial, renewal, revocation, suspension, 

annulment, withdrawal, limitation, transfer, or amendment of 

a license. 

(7) "Local governing body" means one of the alternative 

forms of local government provided for under Title 7, 

chapter 3. 

titi!U_ "Party" means a person named or admitted as a 

party or properly seeking and entitled as of right to be 

admitted as a party, but no~h±ng-~ere±n this subsection may 

not be construed to prevent an agency from admitting any 
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person as a party for limited purposes. 

t6till "Person" means an individual, partnership, 

corporation, association, governmental subdivision, agency, 

or public organization of any character. 

t9t!.!..Q.l "Register" means the Montana Administrative 

Register. 

f¼8t1l..!.l "Rule" means each agency regulation, standard, 

or statement of general applicability that implements, 

interprets, or prescribes law or policy or describes the 

organization, procedures, or practice requirements of an 

agency. The term includes the amendment or repeal of a prior 

rule but does not include: 

(a) statements concerning only the internal management 

of an agency and not affecting private rights or procedures 

available to the public; 

(b) formal opinions of the attorney general and 

declaratory rulings issued pursuant to 2-4-501; 

(c) rules relating to the use of public works, 

facilities, streets, and highways when the substance of the 

rules is indicated to the public by means of signs or 

signals; 

Id) seasonal rules adopted annually or biennially 

relating to hunting, fishing, and trapping when there is a 

statutory requirement 

rules adopted annually 

for the publication of the rules and 

or biennially relating to the 
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seasonal recreational use of lands and waters owned or 

controlled by the state when the substance of the rules is 

indicated to the public by means of signs or signals; 

(e) rules implementing the state personnel 

classification plan, the state wage and salary plan, or the 

statewide budgeting and accounting system; 

(f) uniform rules adopted pursuant to interstate 

compact, except that the rules must be filed in accordance 

with 2-4-306 and must be published in the Administrative 

Rules of Montana. 

tH,t.(l1l "Substantive rules" are either: 

(a) legislative rules, which if adopted in accordance 

with this chapter and under expressly delegated authority to 

promulgate rules to implement a statute have the force of 

law and when not so adopted are invalid; or 

(b) adjective or interpretive rules, which may be 

adopted in accordance with this chapter and under express or 

implied authority to codify an interpretation of a statute. 

The interpretation lacks the force of law." 

Section 2. Section 2-4-305, MCA, is amended to read: 

"2-4-305. 

statement of 

Requisites for validity -- authority and 

reasons. (1) The agency shall consider fully 

written and oral submissions respecting the proposed rule. 

Upon adoption of a rule, an agency shall issue a concise 

statement of the principal reasons foe and against its 
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adoption, incorporating there±n its reasons for overruling 

the considerations urged against its adoption. If 

substantial differences exist between the rule as proposed 

and as adopted and the differences have not been described 

or set forth in the adopted rule as that rule is printed in 

the Montana Administrative Register, the differences must be 

described in the statement of reasons for and against agency 

action. When ne written or oral submissions have not been 

received, an agency may omit the statement of reasons. 

(2) Rules may not unnecessarily repeat statutory 

language. Whenever it is necessary to refer to statutory 

language in order to convey the meaning of a rule 

interpreting the language, the reference eha¼i ~ clearly 

indicate that portion of the language which is statutory and 

the portion which is amplification of the language. 

(3) Each proposed and adopted rule she%% must include a 

citation to the specific grant of rulemaking authority 

pursuant to which it or any part thereo£ of it is adopted. 

In addition, each proposed and adopted rule shai¼ must 

include a citation to the specific section or sections in 

the Montana. 

implement. 

Code Annotated which the rule purports to 

(4) Each rule proposed and adopted by an agency 

implementing a policy of a governing board or commission 

must include a citation to and description of the policy 
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implemented. Each agency rule implementing a policy, as used 

in the definition set forth in 2-4-102t¼8t, and the policy 

itself must be based on legal authority and otherwise comply 

with the requisites for validity of rules established by 

this chapter. 

(5) To be effective, each substantive rule adopted must 

be within the scope of authority conferred and in accordance 

with standards prescribed by other provisions of law. 

(6) Whenever by the express or implied terms of any 

statute a state agency has authority to adopt rules to 

implement, interpret, make specific, or otherwise carry out 

the provisions of the statute, ne an adopted rule adop~ed is 

not valid or effective unless: 

(a) consistent and not in conflict with the statute; 

and 

(b) reasonably necessary to effectuate the purpose of 

the statute. Sach The reasonable necessity must be 

demonstrated in the agency's notice of proposed rulemaking 

and in the written and oral data, views, comments, or 

testimony submitted by the public or the agency and 

considered by the agency. 

(7) Ne A rule is not valid unless adopted in 

substantial compliance with 2-4-302 or 2-4-303 and this 

section and unless notice of adoption theree! is published 

within 6 months of the publishing of notice of the proposed 
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rule. If an amended or supplemental notice of either 

proposed or final rulemaking, or both, is published 

concerning the same rule, the 6-month limit must be 

determined with reference to the latest notice in all 

cases."' 

Section 3. Section 2-4-405, MCA, is amended to read: 

•2-4-405. Economic impact stateaent. (l) Bpon-wr¼tten 

reqtteet-ef-the-adminis~rati¥e-eede-eeffllllittee-based-ttpen--the 

a££iraat¼ve---reqaest--et--at--¼east--ti•e--members--o£--the 

ee-*ttee--at--an--epen--meet¼ng7 Except as provided in 

subsection (2) 1 when an agency proposes to adopt, modify, or 

repeal a rule that establishes, implements, or modifies a 

regulatory program or that establishes a fee, the an agency 

shall prepare a statement of the economic impact of the 

adeption7--amendment7 --er--repea¼--of--a proposed rule as 

proposed. ~s--an--a¼ternative7 --the---adm±nistrative---eode 

eommittee-may7-by-eentraet7-prepare-saeh-an-estimatee-Bxeept 

to--the--extent-that-the-request-expreesly-waives-any-one-or 

more-ef-the-£o¼¼owin97-the-reqttested-statement-mttst--ineittde 

and-the-statement-prepared-by-the-eommittee-aay The economic 

impact statement must include: 

(a) a description of the classes of persons who will be 

affected by the proposed rule, including classes that will 

bear the costs of the proposed rule and classes that will 

benefit from the proposed rule: 
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(b) a description of the probable economic impact of 

the proposed rule ttpoft-ar£ee~ed-e¼asses-o£-persons on local 

governing bodies and quantifying, to the extent practicable, 

that impact; 

(c) the probable costs to the agency and to any other 

agency of the implementation and enforcement of the proposed 

rule and any anticipated effect on state revenues; 

(d) an analysis comparing the costs and benefits of the 

proposed rule to the costs and benefits of inaction; 

(e) an analysis that determines whether there are less 

costly or less intrusive methods for achieving the purpose 

of the proposed rule; 

(f) an analysis of any alternative methods for 

achieving the purpose of the proposed rule that were 

seriously considered by the agency and the reasons why they 

were rejected in favor of the proposed rule; 

(g) a determination as to whether the proposed rule 

represents an efficient allocation of public and-pr±•ate 

resources; and 

(h) a quantification oc description of the data upon 

which subsections (l)(a) thcough (l)(g) are based and an 

explanation of how the data was gathered. 

(2) A-reqttest--to--an--a9eney--ror--a--statement--or--a 

dee±e±en-te-eentraet-for-the-preparation-of-a-statement-mttst 

be-made-by-the-eofflfflittee-prior-to-the-f±na¼-aqeney-aetien-on 
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the---ru¼e,---The---statement---must---be---filed--w¼th--the 

administrati•e--eode--eommittee--with±n--3--monthe--o£---the 

eoffllllitteeis--req~est-or-deeis±on.-~he-eofflfflittee-may-withdraw 

~ts-request-or-dee±s±on-for-an-eeonom±e-impe.et-statement--at 

any-time. An agency rule that is likely to impose on a local 

governing body an annual economic impact of less than 

$597888 $10,000 FOR A FIRST-CLASS CITY AND $2,500 FOR ANY 

OTHER LOCAL GOVERNING BODY, based upon an initial assessment 

of the criteria in subsection (1), is exempt from the 

requirements of this section. 

(3) 0pen-reeeipt-of-an-impaet-statemeftt7 -the--eo111111ittee 

sha¼¼--determine--the--suf£*e±eney--e£-the-statement.-¼£-the 

eo111111±ttee-determines-~hat-the-statement-±s-inett£f¼e±ent7-the 

eommittee-may-return-it-to-the-ageney-or--other--person--who 

prepared--the--statement--and--reqbest--that--eerreetiens-er 

amendmente-be-made,-ft-the--eemmittee--determinee--that--the 

statement-¼s-s~tficient7 -a-not~ee-ind¼eating-where-a-eopy-o£ 

the--statement--may--be--obtained--m~st--be--£i¼ed--with-the 

seeretary-ef-state-£or-pub¼±eation-in-the--register--by--the 

a~eney--prepar±ng--the-statement-or-by-the-ee1Mlittee,-i£-the 

statement-is-prepared-under-eontraet-by-the--eofflfflittee,--and 

m~st-be-mai½ed-to-persons-who-ha•e-registered-advanee-notiee 

of--the--ageneyis-r~¼ema~in9-proeeedin9so An agency required 

to prepare an economic impact statement shall publish the 

statement in the Montana Administrative Register prior to 
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the final adoption of the rule. The statement may be 

published in conjunction with other notices required 

pursuant to Title 2, chapter 4, part 3. 

(4) An agency that identifies an economic impact to 

local governing bodies in an economic impact statement shall 

prepare a description of how the fiscal burden impased by 

the rule may be funded by local governing bodies. 

t4till This section does not apply to rulemaking 

pursuant to 2-4-303. 

tStfil The final adoption, amendment, or repeal of a 

rule is not subject to challenge in any court as a result of 

the inaccuracy or inadequacy of a statement required under 

this section. 

t6tffi An environmental impact statement prepared 

pursuant to 75-1-201 that includes an analysis of the 

factors listed in this section satisfies the provisions of 

this section." 

Section 4. Section 5-18-107, MCA, is amended to read: 

"5-18-107. Powers and duties of the c._ittee duty 

to review revenue rules 

departaent of revenue 

legislative oversight of the 

ca.ittee reports revenue 

estiaating and use of estimates. (1) The committee shall 

review all proposed rules of the department of revenue filed 

with the secretary of state, 

(2) The committee may: 
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(a) request and obtain the department's rulemaking 

records for the purpose of reviewing compliance with 

2-4-305; 

(b} prepare written recommendations for the 

and 

adoption, 

submit the amendment, or rejection of a rule 

recommendations to the department; 

(CJ submit oral or written testimony at a rulemaking 

hearing; 

(d) require the department to appear before the 

committee and respond to the committee•s recommendations for 

the adoption, amendment, or rejection of a rule; 

(e) require that a rulemaking hearing be held in 

accordance with the provisions of 2-4-302 through 2-4-305; 

(f) recommend to the legislature the repeal, amendment, 

or adoption of a rule as provided in 2-4-412; 

(g) institute, intervene in, or otherwise participate 

in proceedings involving the legality of a rule under the 

Montana Administrative Procedure Act in the state and 

federal courts and administrative agencies; 

(h) review the incidence and conduct of the 

department's administrative proceedings; 

(i) require the department to publish the full or 

partial text of any pertinent material adopted by reference 

under 2-4-307; 

+;~--by-a"-aff±~mative-vote-0£-at-¼east-s±~--membe~s--0£ 

-12- HB 479 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0479/02 

th~--eollUll±ttee7--eontraet-for-the-preparstion-of-an-eeonomie 

impeet-statement-or-requ±re-the--depertment--to--prepere--an 

eeonem~e--±mpaet--statement7--Eo¼¼ow¼ng--the--prov¼s±ons--0£ 

z-4-46ST 

tktill petition the department to promulgate, amend, or 

repeal a rule. Within 60 days after submission of a 

petition, the department shall either deny the petition in 

writing, stating its reasons for the denial, or shall 

initiate rulemaking proceedings in accordance with 2-4-302 

through 2-4-305. 

tit~ make written objection to a proposed rule of the 

department for lack of substantial compliance with 2-4-302 

through 2-4-305. The provisions of 2-4-406 govern the 

objection procedure, the department's response, and the 

procedure for and effect of publication of the objection in 

the Montana Administrative Register and the Administrative 

Rules of Montana. 

tmti!l petition the department for a declaratory ruling 

as to the applicability of any statutory provision or of any 

rule or order of the department. A copy of a declaratory 

ruling must be filed with the secretary of state for 

publication in the register. A declaratory ruling or the 

refusal to issue etteh a ruling is subject to judicial review 

in the same manner as decisions or orders in contested cases 

under the Montana Administrative Procedure Act. 
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tftt~ petition for judicial review of the sufficiency 

of the reasons for the department's finding of imminent 

peril to the public health, safety, or welfare, cited in 

support of an emergency or·temporary rule proposed by the 

department under 2-4-303; and 

totl!!.l require the department to conduct the biennial 

review of its rules as required in 2-4-314 and report its 

findings to the committee. 

(3) The committee shall exercise legislative oversight 

of the department of revenue, including without limitation 

the review of: 

I a) 

I b) 

(C) 

(d) 

proposed budgets; 

proposed legislation; 

pending litigation; and 

major contracts and 

department. 

personnel actions of the 

(4) The committee may investigate and issue reports on 

any matter concerning taxation or the department of revenue. 

15) (a) The committee shall have prepared by December 1 

for introduction during each regular session of the 

legislature in which a revenue bill is under consideration 

an estimate of the amount of revenue projected to be 

available for legislative appropriation. 

(b) The committee's estimate, as introduced 1n the 

legislature, constitutes the legislature's current revenue 
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adopt ion of 

intended that 

the 

the 

legislature's estimates and the assumptions underlying the 

estimates will be used by all agencies with responsibilities 

for estimating revenues or costs, including the preparation 

of fiscal notes. 

The committee may request the assistance (C) 

staffs of the legislative 

fiscal analyst, 

of revenue, and 

council, the office 

of 

of 

the 

the 

legislative 

department 

the 

any 

legislative auditor, the 

other agency that has 

information regarding any of the tax or revenue bases of the 

state." 

NEW SECTION. Section 5. Effective date. [This act] is 

14 effective July 1, 1993. 

-End-
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HOUSE BILL NO, 479 

INTRODUCED BY LARSON, DAILY, TUSS, PECK, BACBINI, HARPER, 

KADAS, RYAN, MCCAFFREE, PAVLOVICH, MENAHAN, HARRINGTON, 

TOOLE, SQUIRES, REAM, D, BROWN 

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING STATE 

AGENCIES TO PREPARE ECONOMIC IMPACT STATEMENTS AND IDENTIFY 

FUNDING SOURCES FOR LOCAL GOVERNING BODIES FOR THE 

IMPLEMENTATION OF STATE REGULATIONS1 AMENDING SECTIONS 

2-4-102, 2-4-305, 2-4-405, AND 5-18-107, MCAi AND PROVIDING 

AN EFFECTIVE DATE." 

WHEREAS, state agencies and citizens of Montana should 

be fully apprised of the economic impact of state 

regulations on local governments and the state; and 

lfHEREAS, the Executive Branch should acknowledge and 

take responsibility for the fiscal and economic impacts of 

regulatory actions and activities, and 

WHEREAS, state agencies should exercise discretionary 

20 authority to implement mandatory statutory requirements in a 

21 manner that, while consistent with fulfillment of each 

22 

23 

24 

agency's statutory obligations, minimizes the impact the 

state regulations have on: 

(1) the ability of local governing bodies to use local 

25 resources to meet local needs and to establish local ~._ ... __ 
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priorities; and 

(2) the allocation of economic resources, productivity, 

economic growth, full employment, and national and 

international competitiveness. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 2-4-102, MCA, is amended to read: 

•2-t-102. Definitions. For purposes of this chapter, 

the following.definitions apply: 

(1) •Administrative code committee• or "co11111ittee" 

means the committee provided for in Title 5, chapter 14. 

(21 (a) "Agency" means an agency, as defined in 

2-3-102, of the state government, except that the provisions 

of this chapter do not apply to the following: 

(i) the state board of pardons, except that the board 

is subject to the requirements of 2-4-103, 2-4-201, 2-4-202, 

and 2-4-306 and its rules must be published in the 

Administrative Rules of Montana and the Montana 

THERE ARE NO CHANGES IN nus BILL 
AND WILL NOT BE REPRINTED. PLEASE 
REFER TO YELLOW COPY FOR COMPLEI'E TEXT. 
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