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WIRING STATE

E;BIL FOR AN ACT R
ENCIES TO PREPARE ECONOMIC IMPACT STATEMENTS AND IDENTIFY

FUNDING SOURCES FOR LOCAL GOVERNING BODIES FOR THE
IMPLEMENTATION OF STATE REGULATIONS; AMENDING SECTIONS
2-4-102, 2-4-305, 2-4-405, AND 5-18-107, MCA; AND PROVIDING

AN EFFECTIVE DATE."

WHEREAS, state agencies and citizens of Montana should
be fully apprised of the economic impact of state
regulations on local governments and the state; and

WHEREAS, the Executive Branch should acknowledge and
take responsibility for the fiscal and economic impacts of
regulatory actions and activities; and

WHEREAS, state agencies should exercise discretionary
authority to implement mandatory statutory requirements in a
manner that, while consistent with fulfillment of each
agency's statutory obligations, minimizes the impact the
state regulations have on:

(1) the ability of local governing bodies to use local
resources to meet local needs and to establish local
pricrities; and

{2} the allocation of economic resources, productivity,
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economic

growth, full employment , and national and

international competitiveness.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA :
Section 1. section 2-4-102, MCA, is amended to read:
"2-4-102. Definitions. For purpeses of this chapter,

the following definitions apply:

(1) ™Administrative code committee™ or “committee®
means the committee provided for in Title 5, chapter 14,

(2) (a) “Agency” means an agency, as defined in
2-3-102, of the state government, except that the provisions
of this chapter do not apply to the following:

(i) the state board of pardons, except that the board
is subject to the requirements of 2-4-103, 2-4-201, 2-4-202,
and 2-4-306 and its rules must be published in the
Administrative Rules of

Montana and the Montana

Administrative Register;

(ii) the supervision and adminigstration of a penal
institution with regard to the institutional supervision,
custody, control, care, or treatment of yocuths or prisoners;

(iii) the board of regenta and the Montana university
system;

(iv) the €inancing, construction, and maintenance of

public works,

(b) Agency does not include a school district, unit of

. _H8Y79
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local government, or any other political subdivision of the
state.

{3) T"ARM" means the Administrative Rules of Montana.

(4) "Contested case" means a proceeding before an
agency in which a determination of legal rightg, duties, or
privileges of a party is required by law to be made after an
opportunity for hearing. The term includes but is not
restricted to ratemaking, price fixing, and licensing.

(5) "License" includes the whole or part of any agency
permit, certificate, approval, registration, charter, or
other form of permission required by law but does not
include a license required sclely for revenue purposes.

{6) “Licensing" includes ény agency process respecting
the grant, denial, renewal, revocation, suspension,
annulment, withdrawal, limitation, transfer, or amendment of

a license.

{7) "Local governing body" means one of the alternative

forms of local government provided for under Title 7,

chapter 3.

t#+(8) “Party® means a person named or admitted as a

party or properly seeking and entitled ags of right to be

admitted as a party, but nothing-herein this subsection may

not be construed to prevent an agency from admitting any
person as a party for limited purposes.

t8+{9) “Person" means an individual, partnership,
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corporation, associaticn, governmental subdivision, agency.
or public organization of any character.

+94(10) “Register™ means the Montana Administrative
Register.

+¥8§(11) "Rule” means esach agency regulation, standard,
or statement of general applicability that implements,
interprets, or preacribes law or pclicy or deacribes the
organization, procedures, or practice requirements of an
agency. The term includes the amendment or repeal of a prior
rule but does not include:

(a} statements concerning only the internal management
of an agency and not affecting private rights or procedures
available to the public;

{b) formal opinions of the attorney general and
declaratory rulings issued pursuant to 2-4-501;

{c) rules relating to the use of public works,
facilities, streets, and highways when the substance of Ehe
rules is indicated to the public by means of =signs or
signals;

{d) seasanal rules adopted annually or biennially
relating to hunting, fishing, and trapping when there is a
statutory requirement for the publication of the rules and
rules adopted annually or biennially relating to the
seasonal recreational use of lands and waters owned or

controlled by the state when the substance of the rules |is

—4—
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indicated to the public by means of signs or signals;

{e) rules implementing the state perscnnel
classification plan, the state wage and salary plan, or the
statewide budgeting and accounting system;

(E) uniform rules adopted pursuant to interstate
compact, except that the rules must be filed in accordance
with 2-4-306 and must be published in the Administrative
Rules of Montana.

¥33{12) "Substantive rules" are either:

(a) legislative rules, which if adopted in accordance
with this chapter and under expressly delegated authority to
promulgate rules to implement a statute have the force of
law and when not so adopted are invalid; or

(b) adjective or interpretive rules, which may be
adopted in accordance with this chapter and under express or

implied authority to codify an interpretation of a statute.
The interpretation lacks the force of law."

Section 2. Section 2-4-305, MCA, is amended to read:

*2-4-305. Requisites for validity -- authority and
statement of reasons. (1) The agency shall consider fully
written and oral submissions respecting the proposed rule,
Upon adoption of a rule, an agency shall issue a concise
statement of the principal reascns for and against its
adoption, incorporating therein its reasons for overruling

the considerations urged against its adoption. If
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substantial differences exist between the rule as proposed
and as adopted and the differences have not been described
or set forth in the adopted rule as that rule is printed in
the Montana Administrative Register, the differences must be
described in the statement of reasons for and against agency
action. When no written or oral submissions have not been
received, an agency may omit the statement of reasons.

(2) Rules may nct unnecessarily repeat statutory
language. Whenever it is necessary to refer to statutory
lanquage in order tc convey the meaning of a rule
interpreting the language, the reference shaii must clearly
indicate that portion of the language which is statutory and
the portion which is amplification of the language.

(3) Each proposed and adopted rule shaii must include a
citation to the specific grant of rulemaking authority
pursuant to which it or any part thereef of it is adopted.
In addition, each proposed and adopted rule shaii must
include a citation to the specific section or sectiona in
the Montana Code Annotated which the rule purports to
implement.

{4) Each rule proposed and adopted by an agency
implementing a peolicy of a governing board or commission
must include a citation to and description of the policy
implemented. Each agency rule implementing a policy, as used

in the definition set forth in 2-4-102¢184, and the policy

-6~
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itself must be based on legal authority and otherwise camply
with the requisites for validity of rules established by
this chapter.

(5) To be effective, each substantive rule adopted must
be within the scope of authority conferred and in accordance
with standards prescribed by other provisions of law.

{6) Whenever by the express or implied terms of any
statute a state agency has authority to adopt rules to
implement, interpret, make specific, or otherwise carry out
the provisions of the statute, ne an_adopted rule adopted is
not valid or effective unless:

(a) consistent and not in conflict with the statute;
and

(b) reasonably necessary to effectuate the purpose of
the statute. Sueh The reasonable necessity must be
demonstrated in the agency's notice of propesed rulemaking
and in the written and oral data, views, comments, or
testimony gubmitted by the public or the agency and
considered by the agency.

{7) Ne A rule is not valid  unless adopted in
substantial compliance with 2-4-302 or 2-4-303 and this
section and unless notice of adoption thereef is published
within 6 months of the publishing of notice of the proposed
rule. If an amended or supplemental notice of either

proposed or final rulemaking, or both, is published
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concerning the same rule, the 6-month 1limit must be
determined with reference to the latest notice in all

casesg."

Section 3. section 2-4-405, MCA, is amended to read:

“2-4-405. Economic impact statement. (1) Upon-written
regquest-of-the-administrative—code-committee-based—upon——-the
affirmacive---request—-of-——at--ieast—-five--nembers--of--the

conmittee--at-——an—-open——-meetingy Except as provided in

subsection [(2), when an agency proposes to adopt, modify, or

repeal a rule that establishes, implements, or modifies a

requlatory program or that establishes a fee, the an agency

shall prepare a statement of the economic impact of the
adoption;--amendmenty--or--repeai--of--a proposed rule as
proposed, Aa--an—-alternativer—-the-—--administrative-—-—code
comnittee-nayr-by-contracty-prepare—such-an-estimater-Except
to-—the--extent-that—the-request-expresaliy-waives—any-one-or
more-of-the-followingy-the-requested-statement—-kust--inciunde
and-the-statement-prepared-by-the—committee-may The economic

impact statement must include:

(a) a description of the classes of persons who will be
affected by the proposed rule, including classes that will
bear the coats of the propased rule and classes that will
benefit from the proposed rule;

{b} a description of the probable economic impact of

the proposed rule upen-affected-ciasses-of-persens on local

-8~
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governing bodies and quantifying, to the extent practicable,
that impact;

(c) the probable costs to the agency and to any other
agency of the implementation and enforcement of the proposed
rule and any anticipated effect on state revenues;

(d) an analysis comparing the costs and benefits ¢f the
proposed rule to the costs and benefits of inaction;

{e) an analysis that determines whether there are 1less
costly or less intrusive methods for achieving the purpose
of the proposed rule;

(E) an analysis of any alternative methods for
achieving the purpose of the proposed rule that were
seriously considered by the agency and the reasons why they
were rejected in favor of the proposed rule;

{g) a determination as to whether the proposed rule
represents an efficient allocation of public and-private
resources; and

(h) a quantification or description of the data upon
which subsections (1)(a) through (l)(g) are based and an
explanation of how the data was gathered.

(2) A-regquest——to--an--agency--for--a--atatement--or--ea
deciston-to-contract-far—the-preparation—of-a-statement-must
bewnade—byﬂehe-ee-lietee—prior-to—the—éinal—agency-aetéon-on
the---rutes--~Phe---atatement-—-must---be--—filted--with--the

adminiserative-——code--commitben——within--3—-months--of---the
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committeeia--requesc-or-decisions-Phe-connittee—may-withdraw
tts-regquest-or-decinion-for-an-economic-inpact-statement—-at

any-times An agency rule that is likely to impose on a local

governing body an annual economic impact of less than

$50,000, based upon an initial assessment of the criteria in

subsecticn (1), is exempt from the requirements of this

section.

(3) Bpen--receipt-of-an-impact-statementy-the-committee
shati-determine-the-sufficiency-of——the--statement-——Iif-—-the
committee-determines-that-the-statement-is-insuEficienty—the
committee——may--reburn-——it-to-the-agency-or-other-perasan-—vwhe
prepared-the--atatement--and——request--that--correctiona--eor
amendmenta--be--mader——-if--the-committee-deternines-that-the
statement-is-sufficienty-a-notice-indicating-where-a—copy—of
the-atatenent--lay-*Sa—-ehtained---ust--he--Eéied-—-ith——the
secretary--of-—atate--for-pubtication-in-the-reginter-by-the
agency-preparing-the-statement-or-by-the-committeey--2£--the
statement-—is--prepared-under-centract-by-the-committeey-and
-uat-be-laiied—ta—per-ena-uﬁe—have-regiotered—advance—notiee

af-che-agencyls-rutenaking-proceedingss An  agency reguired

to prepare an eccnomic impact statement shall publish the

statement in the Montana Administrative Register prior to

the final adoption of the rule. The statement may be

published in conjunction with other notices required

pursuant to Title 2, chapter 4, part 3.

-10-
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{4) An agency that identifies an economic impackt to

local governing bodies in an economic impact statement shall

prepare a description of how the fiscal burden imposed by

the rule may be funded by local governing bodies.

t4¥(5) This section does not apply to rulemaking
pursuant to 2-4-103.,

¢54(6) Thne final adoption, amendment, or repeal of a
rule is not subject to challenge in any court as a result of
the inaccuracy or inadequacy of a statement required under
this section.

t6¥(7}) An environmental impact statement prepared
pursuant to 75-1-201 that includes an analysis of the
factors listed in this section satisfies the provisions of

this section."

Section 4. section 5-18-107, MCA, is amended to read:

*5-18-107. Powers and duties of the committee —— duty
to review revenue rules —-— legislative oversight of the
department of revenue -- committee reports -- revenue
estimating and use of estimates. (1} The committee shall
review all proposed rules of the department of revenue filed
with the secretary of state.

(2) The committee may:

{a) request and obtain the department's rulemaking
records Ffor the purpose of reviewing compliance with

2-4-305;
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(b) prepare written recommendations for the adoption,
amendment, or rejection of a rule and submit the
recommendationa to the department;

{c) submit oral or written testimony at a rulemaking
hearing;

{d) require the department to appear before the
committee and respond to the committee’'s recommendations for
the adoption, amendment, or rejection of a rule;

{e) require that a rulemaking hearing be held in
accordance with the provisions of 2-4-302 through 2-4-305;

(E) recommend to the 1eg}slature the repeal, amendment,
or adoption of a rule as provided in 2-4-412;

{(g) institute, intervene in, or otherwise participate
in proceedings involving the legality of a rule under the
Montana Administrative Procedure Act in the state and
federal courts and administrative agencies;

{h) review the incidence and conduct of the
department's administrative proceedings:

(i) require the department to publish the full or
partial text of any pertinent material adopted by reference
under 2-4-307;

t3y—-by-——an--affirmative-vete-of-at-teast-six-menbers—of
the-committeey-contrace-for-the-preparatien-of--an--ecoeneaie
impact--atatement--or--require-—-the-department-to-prepare-an

econoRic--impact--statementy——-foitowing--the--proviatons--of

-12-
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2-4-40857

tk¥(j) petition the department to promulgate, amend, or
repeal a rule. Within 60 days after submission of a
petition, the department shall either deny the petition. in
writing, stating its reasons for the denial, or shall
initiate rulemaking proceedings in accordance with 2-4-302
through 2-4-305.

t¥t{k) make written objection to a proposed rule of the
department for lack of substantial compliance with 2-4-302
through 2-4-305. The provisicns of 2-4-406 govern the
objection procedure, the department's response, and the
procedure for and effect of publication of the objection in
the Montana Administrative negiste: and the Administrative
Rules of Montana.

tm¥{l) petition the department for a declaratory ruling
as to the applicability of any statutory provision or of any
rule or order o¢of the department. A copy of a declaratory
ruling must be filed with the secretary of state for
publication in the register. A declaratory ruling or the
refusal to issue such a ruling is subject to judicial review
in the same manner as decisions or orders in contested cases
under the Montana Administrative Procedure Act.

¢ny(m) petition for judicial review of the sufficiency
of the reasons for the department's finding of imminent

peril to the public health, safety, or welfare, cited in
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support of an emergency or temporary rule proposed by the
department ynder 2-4-303; and

tey(n) require the department to conduct the biennial
review of its rules as required in 2-4-314 and repert its
findings to the committee.

(3) The committee shall exercise legislative oversight

of the department of revenue, including without limitation

the review of:

(a) proposed budgets;

(b) proposed legislation;

(c) pending litigation; and

(d) major contracts and personnel acticns of the
department.

(4) The commjttee may inveatigate and issue reports on
any matter cbncerning taxation or the department of revenue.

(5) (a) The committee shall have prepared by December 1
for introduction during each regular session of the
legislature in which a revenue bill is under consideration
an estimate of the amount of revenue projected to be
available for legislative appropriation.

(b) The committee's estimate, as introduced in the
legislature, constitutes the legislature's current revenue
eatimate until amended or wuntil final adoption of the
estimate by both houses. 1t is intended that the

legislature's estimates and the agsumptions underlying the

-14-
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egtimates will be used by all agencies with responsibilities
for estimating revenues or costs, including the preparation
of fiscal notes.

{c} The committee may request the assistance of the
staffs of the legislative council, the office of the
legislative fiscal analyst, the legislative auditor, the
department of revenue, and any other agency that  has
information regarding any of the tax or revenue bases of the

state."

NEW SECTION. Section 5. Effective date. [This act] is
effective July 1, 1993,
-End-

-5~



STATE OF MONTANA - FISCAL NOTE
Form BD-15

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0473, as introduced.

DESCRIPTIQN OF PROPOSED LEGISLATION: The bill would require state agencies to prepare economic impact statementg and if the
review revealed an economic impact on local governments, identify funding sources for the implementation of state

regulations.

ASSUMPTIONS :

Department of Health and Environmental Sciencea (DHES)

1. DHES averages 25 sets of new rules per year. The Environmental Sciences Division (ESD) is responsible for about 90
percent of the new rules.

2. DHES does not have an economist and support staff to prepare economic impact statements (EIS). The preparation of an
economic statement would require an economist, researcher and clerical support. Funds would also have to be included
for printing and distribution. The average economic statement would probably take about Bix (6) weeks to prepare. (6 X
40 = 240 hr. each)

3. Due te the uncertain nature of new rules it would probably be best to use private contractors to prepare the economic
statements. An average current rate for hiring the appropriate personnel is: An economist, $50/hr.; a researcher,
$40/hr., and clerical support, $35/hr. (These rates are not static and will likely increase in the next two years.)
($50 + 540 +535 = $125/hrx.) {2% new rules X 240 Hours X $125/hr = $750,000)}

4. Travel will average around $2,000 per statement. ($2,000 X 25 = $50,000)

5. Printing and distribution will range from $3,000 to $5,000. ($4,000 X 25 = $100,000)}

6. DHES has no existing funding source for this proposal.

7. DHES would request a general fund appropriation of $900,000 per year to fund economic statements.

Department of State Lands (DSL)

8. Since counties, cities and towns are required to comply with the Opencut Mining Act (Title B2-4-401 et. seq.),

' administrative rules promulgated by the DSL will impact a local governing body.

9. DSL would assess the economic impact of these rules by hiring an economic consuliting firm under contracted services to
complete a "worst case" economic impact analysis. This analysis would determine the most severe impact on the most
highly impacted local government entity; then extrapolated tc determine the impacts for the lesser impacted local
governing bodies.

10.

General fund operating expenses would increase by $8,500 per year based on expected costs of $5,000 to hire an

eccnomic consultant under contracted services and $3,500 for publishing the document in the Montana Administrative
Register.

Office of Public Instruction (OPI)/Board of Public Educatiom

11.
12.

School districts are not local governing bodies under the definitions in the bill.
OPI has not adopted any rules that create a $50,000 impact to any local governing bodies.

{continued on next page)

2-11.9% 2-1R"73

DAVID LEWIS, UDGET DIRECTOR DATE DON LARSON, PRIMARY SPONSOR DATE
QOffice of Budget and Program Flanning Fiscal Note for HB0O479

ag introduced

e 475




Figscal Note Request, HB0479 as introduced
Form BD-15 page 2
(continued)

Department of Transportation

13. About two impact statements per year would divert about $3,600 from other current level activities.
Secretary of State
14. There would be an additional cost for filing impact statements in the Business and Government Services Program, but

the amount is not subject to reasonable estimate.

FISCAL IMPACT:
As noted in the assumptions for each impacted agency.

EFFE N R R_LOCAI, REVENUES OR EXPENDITURES :

Current law (2-4-102(8), MCA) defines "person” to include governmental subdivisions. Therefore, the new provision in
Section 3{2) exempting agency rules with impacts of less than 550,000 would result is less impact than current law.

HB8 Y79
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APPROVED BY COMMITTEE
ON STATE ADMINISTRATION

HOUSE BILL NO. 479
INTRODUCED BY LARSON, DAILY, TUSS, PECK, BACHINI, HARPER,
KADAS, RYAN, MCCAFFREE, PAVLOVICH, MENAHAN, HARRINGTON,
TOOLE, SQUIRES, REAM, D. BROWN

A BILL FOR AN ACT ENTITLED: “"AN ACT REQUIRING STATE
AGENCIES TO PREPARE ECONOMIC IMPACT STATEMENTS AND IDENTIFY
FUNDING SQURCES FOR LOCAL GOVERNING BODIES FOR THE
IMPLEMENTATION OF STATE REGULATIONS; AMENDING SECTIONS
2-4-102, 2-4-305, 2-4-4Q05, AND 5-18-107, MCA; AND PROVIDING

AN EFFECTIVE DATE."

WHEREAS, state agencies and citizens of Montana should
be fully apprised of the economic impact of state
regulations on local governments and the state; and

WHEREAS, the Executive Branch should acknowledge and
take responsibility for the fiscal and economic impacts of
regulatory actions and activities; and

WHEREAS, state agencies should exercise discretionary
authority to implement mandatory statutory regquirements in a
manner that, while consistent with fulfillment of each
agency's statutory obligations, minimizes the impact the
state regulations have on:

(1) the ability of local governing bodies to use local

resources to meet local needs and to establish local
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pricrities; and
(2) the allocation of economic resources, productivity,
economic growth, full employment, and national and

international competitiveness.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 2-4-102, MCA, is amended to read:

“2-4-102. Definitions. For purposes of this chapter,
the feollowing definitions apply:

(1) "Administrative code committee" or ‘“committee"
means the committee provided for in Title 5, chapter 14.

(2) (a) "Agency" means an agency, as defined in
2-3-102, of the state government, except that the provisions
of this chapter do not apply to the following:

(i) the state board of pardons, except that the board
is subject to the requirements of 2-4-103, 2-4-201, 2-4-202.
and 2-4-306 and its rules must be published in the
Administrative Rules of Montana and the Montana
Administrative Register:

(ii} the supervision and administration of a penal
institution with regard to the institutional supervision,
custody, control, care, or treatment of youths or prisoners:

(iii) the board of regents and the Montana university
system;

(iv) the financing, construction, and maintenance of

~2- HB 479
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public works.

(b} Agency does not include a school district, unit of
local government, or any other political subdivision of the
state.

{3) "ARM" means the Administrative Rules of Montana.

(4) "Contested case" means a proceeding before an
agency in which a determination of legal rights, duties, or
privileges of a party is reguired by law to be made after an
opportunity for hearing. The term includes but is not
restricted to ratemaking, price fixing, and licensing.

[5) "“License" includes the whole or part of any agency
permit, certificate, approval, rtegistration, charter, or
other form of permission required by law but does not
include a license required scolely for revenue purposes.

(6) "“"Licensing” includes any agency process respecting
the grant, denial, renewal, revocation, sSuspension,
annulment, withdrawal, limitation, transfer, or amendment of

a license.

{7 "Lgocal governing body" means one of the alternative

forms of local government provided for under Title 7,

chapter 3.
t?+(8B) "Party" means a person named or admitted as a
party or properly seeking and entitled as of right to be

admitted as a party, but nething-herein this subsection may

not be construed to prevent an agency from admitting any

-3- HB 479
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person as a party for limited purposes.

t8¥(8%) “Person" nmeans an individual, partnership,
corporation, association, governmental subdivision, agency,
or public organization of any character.

t93%(10) "Register"” means the Montana Administrative
Register.

£303(11) "Rule” means each agency regulation, standard,
or statement of general applicability that implements,
interprets, or prescribes law or policy or describes the
organization, procedures, or practice reguirements of an
agency. The term includes the amendment or repeal of a prior
rule but does not include:

{a) =statements concerning only the internal management
of an agency and not affecting private rights or procedures
available to the public;

{b} formal opinions of the attorney general and
declaratory rulings issued pursuant to 2-4-501;

(c) rules relating to the use of public works,
facilities, streets, and highways when the substance of the
rules is indicated to the public by means of signs or
signals;

{d) seasonal rules adopted annually or biennially
relating to hunting, fishing, and trapping when there 1is a
statutory requirement for the publication of the rules and

rules adopted annually or biennially relating to the
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seasonal recreational use of lands and waters owned or
controlled by the‘state when the substance of the rules is
indicated to the public by means of signs or signals;

(e) rules implementingv the state personnel
classification plan, the state wage and salary plan, or the
statewide budgeting and accounting system;

tfy wuniform rules adopted pursuant to interstate
compact, except that the rules must be filed in accordance
with 5-4—306 and must be published in the Administrative
Rules of Montana.

tx3¥(12) “Substantive rules” are either:

(a) legislative rules, which if adopted in accordance
with this chapter and under expressly delegated authority to
promulgate rules to implement a statute have the force of
law and when not so adopted are invalid; or

(b) adjective or interpretive rules, which may be
adopted in accordance with this chapter and under express or
implied authority to c¢odify an interpretation of a statute.
The interpretation lacks the force of law."

Section 2. section 2-4-305, MCA, is amended to read:

“2-4-305. Requisites for wvalidity -- authority and
statement of reasons. (1) The agency shall consider fully
written and oral submissions respecting the proposed rule.
Upon adoption o¢f a rule, an agency shall issue a concise

statement of the principal reasons for and against its
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adoption, incorporating +therein its reasons for overruling
the considerations urged against its adeption. 1f

substantial differences exist between the rule as proposed
and as adopted and the differenceés have not been described
or set forth in the adopted rule as that rule is printed in
the Montana Administrative Register, the differences must be
described in the statement of reascns for and against agency
action. When ne written or oral submissions have not been
received, an agency may omit the statement of reasons.

{2) Rules may not unnecessarily repeat statutory
language. Whenever it is necessary to refer to statutory
language in order to convey the meaning of a rule
interpreting the language, the reference shai: must clearly
indicate that portion of the language which is statutory and
the portion which is amplification of the language.

{3) Each proposed and adopted rule shaii must include a
citation to the specific grant of rulemaking authority
pursuant to which it or any part thereeof of it is adopted.
In addition, each proposed and adepted rule shai: must
include a citation to the specific section or sections in
the Montana Code Annotated which the rule purports to
implement.

{(4) Each rule proposed and adopted by an agency
implementing a palicy of a govérninq board or commission

must include a citation to and description <¢f the policy
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implemented. Each agency rule implementing a policy, as used
in the definition set forth in 2-4-102¢38%, and the policy
itself must be based on legal authority and otherwise comply
with the requisites for validity of rules established by
this chapter.

(%) To be effective, each substantive rule adopted must
be within the scope of authority conferred and in accordance
with standards prescribed by other provisions of law,

(6) HWhenever by the express or implied terms of any
statute a state agency has authority to adopt rules to
implement, interpret, make specific, or otherwise carry out
the provisions of the statute, mo an adopted rule adepted is
not valid or effective unless:

(a) consistent and not in conflict with the statute;
and

{b) reasonably necessary t¢ effectuate the purpose of
the statute. Suech The reasonable necessity must be
demonstrated in the agency's notice of proposed rulemaking
and in the written and oral data, views, comments, or
testimony submitted by the public or the agency and
considered by the agency.

{(7) Ne A rule is not wvalid unless adopted in
substantial c¢ompliance with 2-4-302 or 2-4-303 and this

section and unless notice of adoption theresf is published

‘within & months of the publishing of notice of the proposed

=7=- HD 479

10
11
12
13
14
15
16
17
18
13
20
21
22
23
24
25

HB 0478/02

rute, If an amended or supplemental notice of either
proposed or final rulemaking, or both, is published
concerning the same rule, the 6-month 1limit must be
determined with reference to the latest notice in all
cases.”

Section 3. section 2-4-405, MCA, is amended to read:

“2-4-405. Economic impact statement. (1) Hpon-written
requeat-of-the-administrative-code-committee-based-upon--the
atfirmative---reguest~-ef-—at--iteast——five--members--of-—the

commibtee-—at--an--apen—-meetings Except as provided in

subsection (2}, when an agency proposes to adopt, modify, or

repeal a rule that establishes, implements, or modifies a

regulatory program or that establishes a fee, the an agency

shall prepare a statement of the economic impact of the
adoptiony-—amendmenty;~—or--repeat--of--a proposed rule as
propoaed. As--an--aiternativey-—-the---admintstrative-—-code
committee—mayy-by-contracts-prepare-such-an-estimaces—EBxeepe
to--the--extent~that-the-request-expressiy-waives-any-one-or
more-sf-the-foilowings-the-requested-statement-must--inciude
and-the-statement-prepared-by-the-committee-may The economic

impact statement must include:

{a) a description of the classes of persons who will be
affected by the proposed rule, including classes that will
bear the costs of the proposed rule and classes that will

benefit from the proposed rule;
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(b) a description of the probable economic impact of

the proposed rule upan-affeceted-ciasses-sf-perseons on  local

governing bodies and quantifying, to the extent practicable,

that impact;

{c) the probable costs to the agency and to any other
agency of the implementation and enforcement of the proposed
rule and any anticipated effect on state revenues;

(d) an analysis comparing the costs and benefits of the
proposed rule to the costs and benefits of inaction;

(e} an analysis that determines whether there are less
costly or less intrusive methods for achieving the purpose
of the proposed rule;

(£} an analysis of any alternative methods for
achieving the purpose o¢f the proposed rule that were
seriously considered by the agency and the reasons why they
were rejected in favor of the proposed rule;

{g) a determination as to whether the proposed rule
represents an efficient allocation of public and-private
resources; and

{h) a quantification or description of the data upon
which subsections (1l){(a) through (1){g) are based and an
explanation of how the data was gathered.

{2) A-regquest--to--an--agency--for--a--statement--or--a
deciston-co-contract-for-the-preparation-of-a-statement-muse

be-made-by-the-committee-prior-to-the-£finat-agency-action-on
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the---ruies---Fhe---atatement---must---be-—-fited--with--the
administrative--code--committee--within--3--monchs--of-—-the
committeels-—-reguest-or-decitsitons-Fhe-committee-may-withdraw
tea-reqguest-or-deciston-for-an-economic-impact-statement--at

any-times An agency rule that is likely to impose on a local

governing body an annual economic impact of less than

55678886 510,000 FOR A FIRST-CLASS CITY AND $2,500 FOR _ANY

OTHER LOCAL GOVERNING BODY, based upon an initial assessment

of the criteria in subsection (1), is exempt from the

requirements of this section.

(3) tpon-receipt-of-an—-impact-statementy-the-—committee
shaii--determine——the——-sufficieney--of-the-statements-f-the
committee-determines-that-the-statement-ta-insufficients—the
committee-may-return-it-to-the-agency-or—--other--person--whe
prepared--the-—statement--and--request—-that--cerrections-or
amendments-be-mades-if-the--committee--determines--that-—the
statement-ts-sufficienty-a-notice-indicating-where-a-copy-of
the--statement~-may--be--obtained--must--be--fited--with~the
secrecary-of-state-for-pubiication-in-the--register--by--the
ageney--preparing-—the-statement-or-by-the-commicteer—if-the
statement-ts-prepared-under-contract-by-the--committees;——and
muse-be-maited-to-persons-who-have-regiscered-advance-notice

af--che—-ngencyls-rutemaking-proceedingss An agency required

to prepare an ecconomic impact statement shall publish the

statement in the Montana Administrative Register prior to
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the final adoption of the rule. The statement may be

published in conjunction with other notices required

pursuant to Title 2, chapter 4, part 3.

{4) An agency that identifies an economic impact to

local governing bodies in an_economic impact statement shall

pbrepare a description of how the fiscal burden imposed by

the rule may be funded by local governing bodies.

t4¥(5) This section does not apply to rulemaking
pursuant to 2-4-303,

t5+(6) The final adoption, amendment, or repeal of a
rule is not subject to challenge in any court as a result of
the inaccuracy or inadequacy of a statement reguired under
this section,

t6¥(7) An environmental impact statement prepared
pursuant to 75-1-201 that includes an analysis o©of the
factors listed in this section satisfies the provisions of

this section.”

Section 4. section 5-1B-107, MCA, is amended to read:

"5-18-107. Powers and duties of the committee -- duty
to review revenue rules -- legislative oversight of the
department of revenue -- committee reports -- revenue

eatimating and use of estimates. (1) The committee shall
review all proposed rules of the department of revenue filed
with the secretary of state,

{2) The committee may:
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{a) request and obtain the department's rulemaking
records for the purpose of reviewing compliance with
2;4~305;

(b} prepare written recommendations for the adoption,
amendment, or rejection of a rule and submit the
recommendations to the department;

(c) submit oral or written testimony at a rulemaking
hearing:

(d) require the department to appear before the
committee and respond to the committee's recommendations for
the adoption., amendment, or rejection of a rule;

(e) reguire that a rulemaking hearing be held in
accordance with the provisions of 2-4-302 through 2-4-305;

(£) recommend to the legislature the repeal, amendment,
or adoption of a rule as provided in 2-4-412;

(g) institute, intervene in, or otherwise participate
in proceedings invelving the legality of a rule under the
Montana Administrative Procedure Act in the state and
federal courts and administrative agencies;

(h) review the incidence and conduct of the
department's administrative proceedings;

{i) require the department to publish the full or
partial text of any pertinent material adopted by reference
under 2-4-307;

t§¥--by-an-affirmative-vote-of-at-teast-six--membera-——of
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the--commicteer—-contract—for-the-preparation-of-an-economie
impact-statement-or-require-the--department--te—-prepare—-an
economic——impact--statementy--fottowing--the--provisions--of
2-4-4857

t%¥(j) petition the department to promulgate, amend, or
repeal a rule. Within 60 days after submission of a
petition, the department shall either deny the petition in
writing, stating its reasons for the denial, or shall
initiate rulemaking proceedings in accordance with 2-4-302
through 2-4-305.

t¥¥(k) make written objection to a proposed rule of the
department for lack of substantial compliance with 2-4-302
through 2-4-305. The provisions of 2-4-406 govern the
objection procedure, the department's response, and the
procedure for and effect of publication of the objection in
the Montana Administrative Register and the Administrative
Rules of Montana.

tmy({l) petition the department for a declaratory ruling
as to the applicability of any statutory provision or of any
rule or order of the department. A copy of a declaratory
ruling must be filed with the secretary of state for
publication in the register. A declaratory ruling or the
refusal to issue such a ruling is subject to judicial review
in the same manner as decisions or orders in contested cases

under the Montana Administrative Procedure Act.
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tnt(m) petition for judicial review of the sufficiency
of the reasons for the department's finding of imminent
peril to the public health, safety, or welfare, cited in
suppert of an emergency or temporary rule proposed by the
department under 2-4-303; and

tor(n) require the department to conduct the biennial
review of its rules as reguired in 2-4-314 and report its
findings to the committee.

{3) The committee shall exercise legislative oversight
of the department of revenue, including without limitation
the review of:

{a) proposed budgets;

(b) proposed legislation;

(c) pending litigation; and

(d) major contracts and personnel actions of the
department.

(4) The committee may investigate and issue reports on
any matter concerning taxation or the department of revenue.

{5) (a) The committee shall have prepared by December 1
for introduction during each regular session of the
legislature in which a revenue bill is under consideration
an estimate of the amount of revenue projected to be
available for legislative appropriation,

{b) The committee's estimate, as 1introduced in the

legislature, constitutes the legislature's current revenue
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estimate until amended or wunti! final adoption of the
estimate by both houses. It is intended that the
legislature's estimates and the assumptions wunderliying the
estimates will be used by all agencies with responsibilities
for estimating revenues or costs, including the preparation
of fiscal notes.

(c) The committee may reguest the assistance of the
staffs of the legislative council, the office of the
legislative fiscal analyst, the legislative auditor, the
department of revenue, and any other agency that has
information regarding any of the tax or revenue bases of the

state.™

NEW SECTION, Section 5. Effective date. [This act] is
effective July 1, 1993.

-End-
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HQUSE BILL NO. 479
INTRODUCED BY LARSON, DAILY, TUSS, PECK, BACHINI, HARPER,
KADAS, RYAN, MCCAFFREE, PAVLOVICH, MENAHAN, HARRINGTON,
TOOLE, SQUIRES, REAM, D. BROWN

A BILL FOR AN ACT ENTITLED: "AN ACT REQUIRING STATE
AGENCIES TO PREPARE ECONOMIC IMPACT STATEMENTS AND IDENTIFY
FUNDING SOURCES FOR LOCAL GOVERNING BODIES FOR THE
IMPLEMENTATION OF STATE REGULATIONS; AMENDING SECTIONS
2-4-102, 2-4-305, 2-4-405, AND 5-18-107, HCA: AND PROVIDING
AN EFFECTIVE DATE."

WHEREAS, state agencies and citizens of Montana should
be fully apprised of the economic impact of state
regulations on local governments and the state; and

WHEREAS, the Executive Branch should acknowledge and
take responsibility for the fiscal and economic impacts of
regulatory actions and activities; and

WHEREAS, state agencies should exercise discretionary
authority to implement mandatory statutory requirements in a
manner that, while consistent with fulfillment of each
agency's statutory obligations, minimizes the impact the
state regulations have on{

{1) the ability of local governing bodies to use 1local

resources to meet local needs and to establish local
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pricrities; and
(2) the allocation of economic resources, productivity,

economic growth, full employment , and national and

international competitiveness.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section 2-4-102, MCA, is amended to read:
*2-4-102. Definitions. Por purposes of this chapter,

the following definitions apply:

{1) “Administrative code committee" or ‘“"committee™
means the committee provided for in Title 5, chapter 14.

(2} (a) “Agency" means an agency, as defined in
2-3-102, of the state government, except that the provisions
of this chapter do not apply to the following:

{1) the satate board of pardons, except that the board
is subject to the requirements of 2-4-103, 2-4-20%, 2—4—252,
and 2-4-306 and its rules must be published in the

Administrative - Rules of Montana and the Montana

THERE ARE NO CHANGES IN THIS BILL
AND WILL NOT BE REPRINTED. PLEASE
REFER TO Y] W COPY FOR COMPLETE TEXT,
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