HOUSE BILL NO. 442
INTRODUCED BY KNOX
BY REQUEST OF THE DEPARTMENT OF STATE LANDS
IN THE HOUSE

FEBRUARY 3, 1993 INTRODUCED AND REFERRED TO COMMITTEE
ON NATURAL RESOURCES.

FIRST READING.

FEBRUARY 10, 1993 COMMITTEE RECOMMEND BILL
DO PASS. REPORT ADOPTED,

FEBRUARY 11, 1993 PRINTING REPORT.

FEBRUARY 13, 1993 SECOND READING, DO PASS,

FEBRUARY 15, 1993 ENGROSSING REPORT.

FEBRUARY 16, 1993 THIRD READING, PASSED.

AYES, 100; NOES, O,

FEBRUARY 17, 1993 TRANSMITTED TO SENATE.

IN THE SENATE

FEBRUARY 20, 1993 INTRODUCED AND REFERRED TO COMMITTEE
ON NATURAL RESOURCES.

FIRST READING.

MARCH 30, 1993 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. REPORT
ADOPTED.

MARCH 31, 1593 SECOND READING, CONCURRED IN AS
AMENDED.,

APRIL 1, 1993 THIRD READING, CONCURRED IN,

AYES, 39; NOES, 9.
RETURNED TO HOUSE WITH AMENDMENTS.
IN THE HOUSE

APRIL 6, 1993 SECOND READING, AMENDMENTS NOT
CONCURRED IN.



ON MOTION, CONFERENCE COMMITTEE
REQUESTED AND APPOINTED,

IN THE SENATE

APRIL 7, 1993 ON MOTION, CONFERENCE COMMITTEE
: REQUESTED AND APPOINTED.

IN THE HOUSE

APRIL 15, 1993 ON MOTION, CONFERENCE COMMITTEE
DISSOLVED.

IN THE SENATE

APRIL 15, 1993 ON MOTION, CONFERENCE COMMITTEE
DISSOLVED.

ON MOTION, FREE CONFERENCE COMMITTEE
REQUESTED AND APPOINTED.

IN THE HOUSE

APRIL 16, 1993 ON MOTION, FREE CONFERENCEKE COMMITTEE
REQUESTED AND APPOINTED,

APRIL 21, 1993 FREE CONFERENCE COMMITTEE REPORTED.
IN THE SENATE
APRIL 21, 1993 FREE CONFERENCE COMMITTEE REPORTED.

SECOND READING, CONFERENCE COMMITTEE
REPORT ADOPTED.

APRIL 22, 1993 THIRD READING, CONFERENCE COMMITTEE
REPORT ADOPTED.

IN THE SENATE

APRIL 22, 1993 SECOND READING, FREE CONFERENCE
COMMITTEE REPORT ADOPTED.

THIRD READING, FREE CONFERENCE
COMMITTEE REPORT ADOPTED.

IN THE HOUSE
APRIL 23, 1993 SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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I_—lm“g BILL NO. M_
%\{\ox

BY REQUEST OF THE DEPARTMENT OF STATE LANDS

INTRODUCED BY

A BILL FOR AN ACT ENTITLED: "“AN ACT GENERALLY REVISING THE
MONTANA METAL MINE RECLAMATION LAWS; PROVIDING A PROCESS FOR
AMENDMENT OF OPERATING PERMITS; REVISING TEE INITIAL REVIEW
PERIOD FOR APPLICATIONS FOR OPERATING PERMITS; STRENGTHENING
ENFORCEMENT AND BONDING MECHANISMS; AND AMENDING SECTIONS
B2-4-305, B2-4-13131, 82-4-335, 82-4-337, 82-4-338, AND
82-4-362, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section B2-4-305, MCA, is amended to read:

"§2-4-305. BExemption -- small aminers - written
agreement. (1) Except as provided in subsections (3) through
(9), the pravisions of this part do not apply tc any small
miner if the small miner annually agrees in writing:

{a) that he the small miner will not pollute or

contaminate any stream;

(b) that he the small miner will provide protection for

human and animal life through the installation of bulkheads
installed over safety collars and the installation of doors
on tunnel portals;

{c) that he the small miner will provide a map locating
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his the miner's mining operations., The map must be of a size
and scale determined by the department.
(d) if the small miner's operations are placer or

dredge mining, that he the small miner shall reclaim all

land disturbed by the operations to comparable wutility and
stability as that of adjacent areas.

{2) For small-miner exemptions obtained after September
30, 1985, a small miner may not obtain or continue an

exemption under subsection (1) unless ke the small miner

annually certifies in writing:
(a) if the small miner is a natural person, that:
(i) mno business association or partnership of which he

the small miner is a member or partner has a small-miner

exemption; and

(ii) no corporation of which he the small miner is an

officer, director, or owner of record of 25% or more of any
class of voting stock has a small-miner exemption; or

(by if the small miner is a partnership or business

association, that:

(i} none of the associates or partners holds a
small-miner exemption; and

{ii) none of the associates or partners is an officer,
director, or owner of 25% or more of any class of voting
stock of a corporatian that has a small-miner exemption; or

(c) if the small miner is a corporation, that no
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officer, director, or owner of record of 25% or more of any
class of voting stock of the corporation:

(i) holds a small-miner exemption;

{ii) is a member or partner in a business association or
partnership that holds a small-miner exemption;

(11i) is an officer, director, or owner of record of 25%
or more of any class of voting stock of another corporation
that holds a small-miner exemption.

{3} A small miner whose operations are placer or dredge
mining shall post a performance bond egual to the state's
actual cost of reclaiming the disturbed land, although the
bond may not exceed $5,000 per operaticn. HBowever, 1f the
small miner has posted a bond for reclamation with another

government agency, he the small miner is exempt £from the

requirement of this subsection.

(4) If a small miner who conducts a placer or dredge
mining operation fails to reclaim the operation, he the
small miner is liable to the department for all its
reasonable costs of reclamation, including a reasonable
charge for services performed by state perscnnel and state
materials and equipment wused. If the small miner posts a
surety bond, the surety is liable to the state to the extent
of the bond amount and the small miner is 1liable for the
remainder of the reasonable costs to the state of reclaiming

the operation.
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(5) If a small miner who conducts a placer or dredge
mining operation fails to commence reclamation of the
operation within 6 months after cessation of mining or
within an extended period allowed by the department for good
cause shown or if the small miner fails to diligently
complete reclamation, the department shall notify the small
miner by certified mail that it intends to reclaim the
operation unless the small miner commences reclamation
within 30 days and diligently completes the reclamation. The
notice must be mailed to the address stated on the small
miner exclusion statement or, if the amall miner has
notified the department of a different address by letter or
in the annual certification form, to the most recent address
given to the department. If the small miner fails to
commence reclamation within 30 days or to diligently
complete reclamation, the department may revoke the small
miner exclusion statement, forfeit any bond that has been
posted with the department, and enter and reclaim the
operation. If the small miner has not pested a bond with the
department or if the reasonable costs of reclamation exceed
the amount of the bond, the department may also collect
additional reclamation costs, as set forth in subsection
(6), before or after it incurs those costs.

{6) To collect additional reclamation costs, the

department shall notify the small miner by certified mail,

-4-
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at the address determined under subsection (5), of the
additional reasonable reclamation costs and request payment
within 30 days. If the small miner does not pay the
additional reclamation costs within 30 days, the department
may bring an action in district court for payment of the
estimated future costs and, if the department has performed
any reclamation, of its reasonable actual costs. The court
shall order payment of costs it determines to be reasonable
and shall retain Jjurisdictioa until reclamation of the
operation is completed. Upon completion of reclamation, the
court shall order payment of any additional costs it deems
considers reasonable or the refund of any portion of any
payment for estimated costs that exceeds the actual
reasonable costs incurred by the department.

(7) A small miper who intends to use a cyanide
ore-processing reagent shall obtain an operating permit for

that part of his the small miner's operation where the

cyanide ore-processing reagent will be used or disposed of.

{é) The exemption provided in this section does not
apply to:

(a} a person  whose failure to comply with the
provisions of this part, the rules adopted under this part,
or a permit or license issued under this part has reaulteq
in the forfeiture of a bond; unless that person meets the

conditions described under 82-4-360x;
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(b) a person who has not paid a penalty for which the

department has obtained a judgment purguant to B2-4-361;

{c] a person who has failed to post a reclamation bond

required by this secticn, unless the department has

certified that the area for which the bond should have been

posted has been reclaimed by that person or reclaimed by the

department and the person has reimbursed the department for

the cost of the reclamation; or

{d) a person who has failed to c¢omply with an abatement

order issued pursuant to B2-4-362, unless the department has

completed the abatement and the person has reimbursed the

department for the cost of abatement.

{9) The exemption provided in this section does not
apply to an area under permit pursuant to 82-4-335 or to an
area that has been permitted pursuant to 82-4-335 and
reclaimed by the permittee, the department, or any other

state or federal agency."

Section 2. section 82-4-~331, MCA, is amended to read:

“82-4-331. Exploration license required -- employees
included -- limitation. (1) A person may not engage in
exploration in the state without Ffirst obtaining an
exploration license from the board. A license must be issued
for a period of 1 year from date of issue and is renewable
from year to year on application. An application for renewal

must be filed within 30 days preceding the expiration of the

-6~
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current license and be accompanied by payment of a fee as
required for a new license. A license may not be renewed if
the applicant for renewal is in violation of any provision
of this part. A license is subject to suspension and
revocation as provided by this part.

[2) Employees of persons holding a valid license under
this part are included in and covered by the license.

{3) A person may not be issued an exploration license
if

{a) that person's failure to comply with the provisions
of this part, the rules adopted under this part, or a permit
or license issued under this part has resulted in the
forfeiture of a bond, unless that person meets the
conditions described in 82-4-3607;

(b) that person has not paid a penalty for which the

department has obtained a judgment pursuant to 82-4-361;

{c) that person has failed to post a reclamation band

required by 82-4-305, unlesas the department has certified

that the area for which the bond should have been posted has

been reclaimed by that person or reclaimed by the department

and the person has reimbursed the department for the cost of

the reclamation;

{d) that person has failed to comply with an abatement

order issued pursuant to 82-4-362, unless the department has

completed the abatement and the person has reimbursed the

_7_
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department for the cost of abatement.®

Section 3. section 82-4-335, MCA, is amended to read:

"82-4-335. Operating permit —— limitation —— fees. (1)
A person may not engage in mining, ore processing, or
reprocessing of tizilings or waste material, construct or
operate a hard-rock mill, use cyanide ore-processing
reagents, or disturb 1land in anticipation of those
activities in the state without Ffirst obtaining an operating
permit from the board. A separate operating permit is
required for each complex.

{2) A small miner who intends te use a cyanide
ore-processing reagent shall obtain an operating permit for

that part of his the small miner's operation where the

cyanide ore-processing reagent will be used or disposed of.
{3} Prior to receiving an operating permit from the
becard, a person shall pay the basic permit fee of $25. The
department may require a person who is applying for a permit
pursuant to subsection (1) to pay an additional fee not to
exceed the actual amount of contractor and employee expenses
beyond the normal operating expenses of the department
whenever those expenses are reasonably necessary to provide
for timely and adequate review of the application, including
any environmental review conducted under Title 75, chapter
1, parts 1 and 2. The department may further define these

expenses by rule. Whenever the department determines that an

-8-
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additional fee is necessary and the additional fee will
exceed $5,000, the department shall notify the applicant
that a fee must be paid and submit to the applicant an
itemized estimate of the pruposed expenses. The department
shall provide the applicant an opportunity to review the
department's estimated expenses. The applicant may indicate
which proposed expenses the applicant considers duplicative
or excessive, if any.

{4) The person shall submit an application on a form
provided by the board, which must contain the following
information an& any other pertinent data required by rule:

(a) name and address of the operator and, if a
corporation or other business entity, the name and address
of its officers, directors, owners of 10% or more of any
class of voting stock, paftners, and the 1like and its
resident agent for service of process, if reguired by law;

{b) minerals expected to be mined;

{c) a proposed reclamation plan;

(d) expected starting date of operations;

{(e) a map showing the specific area to be mined and the
boundaries of the land whieh that will be disturbed,
topographic detail, the location and names of all streams,
roads, railroads, and utility lines on or immediately
adjacent to the area, and the location of proposed access

roads to be built;
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(f) the names and addresses of the owners of record and
any purchasers under coantracts for deed of the surface of
the land within the permit area and the owners of record and
any purchasers under contracts for deed of all surface area
within one-half mile of any part of the permit area,
provided that the department is not required to verify this
information;

(g) the names and addresses cf the present ownersg of
record and any purchasers under contracts for deed of all
minerals in the land within the permit area, provided that
the department is not required to verify this information;

{h} the source of the applicant's legal right to mine
the mineral on the land atfected by the permit, provided
that the department is not reguired to verify this
information;

(i) types of access roads to be built and manner of
reclamation of road sites on abandonment;

{J) a plan which will provide, within limits of normal
operating procedures of the industry, for completion of the
operation;

{k) ground water and surface water hydrolcogic data
gathered from a sufficient number of sources and length of
time to characterize the hydrologic regime;

{1}y a plan detailing the design, operation, and

monitoring of impounding structures, including but not

-10-



Ny e WN

o W

10
S11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

LC 1366/01

limited to tailings impoundments and water reservairs,
sufficient to ensure that the structures are safe and
stable;

(m) a plan identifying methods to be used toc monitor
for the accidental discharge of objectionable materials and
remedial action plans to be used to control and mitigate
discharges to surface or ground water; and

(n) an evaluation of the expected life of any tailings
impoundment or waste area and the potential For expansion of
the tailings impoundment or waste site.

(5) Except as provided in subsection (7), the permit
provided for in subsection (1) for a large-scale mineral
development as defined in 90-6~302 must be conditioned to
provide that activities under the permit may not commence
until the impact plan ig approved under 90-6-307 and until
the permittee has provided a written guarantee to the
department and to the hard-rock mining impact board of
compliance within the time schedule with the commitment made
in the approved impact plan, as provided in 90-6-307. If the
permittee does not comply with that commitment within the
time scheduled, the board, upon receipt of written notice
from the hard-rock mining impact board, shall suspend the
permit until it receives written notice from the hard-rock
mining impact board that the permittee is in compliance.

(6) When the department determines that a permittee has

_11..
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become or will become a large-scale mineral developer
pursuant to 82-4-339 and 90-6-302 and provides notice as
reguired under 82-4-339, within 6 months of receiving the
notice, the permittee shall provide the board with proof
that he the permittee has obtained a waiver of the impact
plan reguirement from the hard-rock mining impact board or
that he the permittee has filed an impact plan with the
hard-~rock mining impact board and the appropriate county or
counties. If the permittee does not file the required proof
or if the hard-rock mining impact board certifies to the
board that the permittee has failed to comply with the
hard-rock mining impact review and implementation
requirements in Title 90, chapter &, parts 3 and 4, the
board shall suspend the permit until the permittee files the
required proof or wuntil the hard-rock mining impact board
certifies that the permittee has complied with the hard-rock
mining impact review and implementation requirements,

{7) Compliance with 90-6-307 is not required for
exploration and bulk sampling for metallurgical testing when
the aggregate samples are less than 10,000 tons.

(8) A person may not be issued an operating permit if:

{a} that person's failure to comply with the provisions
of thig part, the rules adopted under this part, or a permit
or license issued under this part has resulted in the

forfeiture of a bond, unless that person meets the

-12-
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conditions described in 82-4-360s;

(b) that person has not paid a penalty for which the

department has obtained a judgment pursuant to B2-4-361;

{c) that person hag failed to post a reclamation bond

required by 82-4-305, unless the department has certified

that the area for which the bond should have been posted has

been reclaimed by that person or reclaimed by the department

and the person has reimbursed the department for the cost of

the reclamation;

{d} that person hasg failed to comply with an abatement

order issued pursuant to 82-4-362, unless the department has

completed the abatement and the perscn has reimbursed the

departmnent for the cost of abatement.

{9) A person may not be issued a permit under this part
unless, at the time of submission of a bond, the 'person
provides the current information required in subsection
(4)(a) and:

(a) (i} certifies that the person is not currently in
violation in this state of any law, rule, or regulation of
this state or of the United States pertaining to air
gquality, water guality, or mined land reclamation; or

{ii) presents a certification by the administering
agency that the violation is in the process of being
corrected to the agency's satisfaction or is the subject of

a bona fide adminiastrative or ijudicial appeal; and

—13-
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{b) if the person is a partnership, corporation, or
other business association, provides the certification
required by subsection (9)(a)(i) or {9)yca){ii)., as
applicable, for any partners, officers, directors, owners of
10% or more of any class of voting stock, and business

association members.™
Section 4. section 82-4-337, MCA, is amended to read:
“82-4-3137. Imspection -- issuance of aperating permit
- modification. {1) (a) The board shall cause all
applications for operating permits to be reviewed for

completeness within 60 dJdays of receipt of the initial

application and within 30 days of receipt of responses to

notices of deficiencies. The board shall notify the

applicant concerning completeness as soon as possible. an
application is considered complete unless the applicant is
notified of any deficiencies within 30-days-ef-receipt the

appropriate review period,

(b) Unless the review period is extended as provided in
this section, the board shall review the adequacy of the
proposed reclamation plan and plan of operation within 30
days of the determination that the application is complete
or within 60 days of receipt of the application if the board
does not notify the applicant of any deficiencies in the
application. If the applicant is not notified of

deficiencies or inadequacies in the proposed reclamation

_14—
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plan and plan of operation within such the time period, the
operating permit shaii-be is issued upon receipt of the bond
as required in 82-4-338 and pursuant to the requirements of
subsection (1}){c). The department shall promptly notify the
applicant of the form and amount of bond which will be
reguired.

(c} Ne A bermit may not be issued until:

(i) sufficient bond has been submitted pursuant to
82-4-338;

(ii) the informaticn and certification have bheen
submitted pursuant to B2-4-335(9); and

(iii) the department has found that permit issuance is
not prohibited by 82-4-335(8) or B2-4-341(6).

{d) (i) Prior to issuance of a permit, the department
shall inspect the site unless the department has failed to
act on the application within the time prescribed in
subsection ({1)(b). If the site is not accessible due to
extended adverse weather conditions, the department may
extend the time period prescribed in subsection (1)(b) by
not more than 180 days to allow inspection of the site and
reasonable review. The department must shall serve written
notice of extension upon the applicant in person or by
certified mail, and any sueh extension is subject to appeal
to the beard in accordance with the Montana Administrative

Procedure Act.

-15-
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(ii) If the department determines that additional time
is needed to review the application and reclamation plan for
a major operation, the department and the applicant shall
negotiate to extend the period prescribed in subsection
{1){(b) by not more than 365 days in order to permit
reasonable review,

(iii) Pailure of the board to act upon a complete
application within the extension period constitutes approval
of the application, anrd the permit shait must be issued
promptly upon receipt of the bond as required in 82-4-338.

(2) The operating permit shaii must be granted for the
period required to complete the operation and shaii--be is
valid until the operation authorized by the permit is
completed or abandcned unless the permit is suspended or
revoked by the board as provided in this part.

{3) The operating permit shaii must provide that the
reclamation plan may be modified by the board, upon proper
application of the permittee or department, after timely
notice and opportunity for hearing, at any time during the
term of the permit and for any of the fecllowing reasons:

(a}) to modify the reguirements so they will not
conflict with existing laws;

(b) when the previously adopted reclamation plan is
impossible or impracticable to implement and maintain;

[c) when significant environmental problem situations

_16_
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are revealed by field inspection.”

NEW SECTION. Section 5. Amendment or revision of
operating permita. (1) During the term of an operating
permit, an operator may apply for an amendment or revision
to the permit. The operator may not apply for an amendment
to delete disturbed acreage from the permit.

(2) Applications for major amendments must be processed
in the same manner as applications for new permits,

(3} Major amendments are those that may significantly
affect the environment. Minor amendments are those that will
not significantly affect the environment. The department
shall by rule establieh criteria for classification of
amendments as major or minor. The rules must establish
requirements for the content of applications for amendments
and revigsions and procedures for processing of minor
amendments.

{(4) If the department demonstrates that a revision may
result in a significant environmental impact that was not
previously evaluated in an environmental impact statement,
the application must be processed in the same manner as is
provided for new permits. Applications for other revisgions
must be processed within 30 days of receipt of a complete

application.

Section 6. Ssection 82-4-338, MCA, is amended to read:

"82-4-338. Perfarmance bond. (1) The applicant shall

-17-
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file with the department a bond payable to the state of
Montana with surety satisfactory to the department in the
sum‘to be determined by the department of not less than $200
or more than §$2,50¢ for each acre cor fraction ethereof of an

acre of the disturbed area, conditioned upon the faithful

performance of the requirements of this part, and the rules

of the board, and the permit. In lieu of such a bond, the

applicant may file with the board a cash deposit, an
assignment of a certificate of deposit, or other surety
acceptable to the board. Regardless of the above 1limits in

this subsection, the bond shaii may not be less than the

estimated cost tc the state to compiete-the -rectamation--of

the--diaturbed--iand ensure compliance with thig part, the

rules, and the permit. A public or governmental agency shali

may not be required to pogt a bond under the provisions ofv
this part. A blanket performance bond covering two or more
operations may be accepted by the bcard. Such A blanket bond
shali must adequately secure the estimated total number of
acres of disturbed land.

(2) The department shall review the amount of each bond
at least every 5 years and shall consult with the licensee
or permittee if the review indicates that the bond level
should be adjusted. When determined by the department that
the set bonding level of a permit or license does not

represent the present costs of reciamation compliance with

-18_
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this part, the rulesa, and the permit, the department may

modify the bonding reguirements of that permit or license.
The department shall make written findings, give the
licensee or permittee a copy of the findings, and, for
operating permits, publish notice of the findings in a
newspaper of general circulation in the county in which the
operation is located. The permittee or any person with an
interest that may be adversely affected may obtain a
contested case hearing under the provisions of the Montana
Administrative Procedure Act on the adjusted bond level by
filing with the department within 30 days of the notice a
written request for hearing,

(3) A bond filed in accordance with the provisions of
this part may not be released by the department until the
provisions of this part, the rules adopted pursuant to this
part, and this--reciemation--pian Lhe permit have been
fulfilled.

{4) Ne A bond filed for an operating permit obtained
under 82-4-335 may not be released until the public has been
provided an oppertunity for a hearing."

Section 7. Section B2-4-362, MCA, is amended to read:

“82-4-362, Suspension of permits -- hearing. (1) If any
of the requirements of this part, the rules adopted under
this part, or a license, permit, or reclamation plan has not

been complied with within--the--time--iimits—-set--by-the
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department-or-board-or-by-this-part, the department shall
serve a notice of noncompliance on the licensee or permittee
or, if necessary, the commissioner shall order the
susgpension of the permit. The commissioner may order
immediate suspension of a permit whenever he the
commissioner makes a finding that a violation of this part,
the rules adopted under this part, or a license or permit,
including the reclamation plan, is creating an imminent
danger to the health or safety of persons outside the permit
area. The notice or order must be handed to the licensee or
permittee in person or served by certified or--registered
mail addressed to the permanent address shown on the
application for a license or permit. The notice of

noncompliance or order of suspension must specify in what

respects the operator has failed to comply with this part,

the rules adopted wunder this part, the permit, or the

reclamation plan and must, if the violation has not been

abated, order abatement within a specified time period.

(2) If the licensee or permittee has not complied with
the requirements set forth in the notice of noncompliance or
order of sguspension within the time limits set therein in

the notice or order, the permit may be revoked by order of

the board and the performance bond forfeited to the
department. The licensee or permittee is entitled to =&

hearing before the department on the revocation of a permit

_20_
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or license or the forfeiture of a performance bond if a
hearing is requested within 30 days after service of notice
as provided in subsection {1l). The notice must state when
those measures may be undertaken and must give notice of
opportunity for a hearing. If a hearing is requested within
the 30-day period, the permit or license may not be revoked
and the bond may not be forfeited until a final decision is
made by the department.

(3} If a permittee fails to pay the fee or file the
report required under 82-4-339, the department shall serve
notice of this failure, by certified mail or personal
delivery, on the permittee. If the permittee does not comply
within 30 days of receipt of the notice, the commissioner
shall suspend the permit. The commissioner shall reinstate
the permit upon compliance."

NEW _SECTION. Section B. codification instruction.
{Section 5] is intended to be codified as an integral part
of Title B2, chapter 4, part 3, and the provisions of Title
82, chapter 4, part 3, apply to [section 5].

-End-
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APPROVED BY COMM. ON
NATURAL RESOURCES

Hﬂl!!ﬂ BILL NO. _ﬁl_ﬁ_
‘V\v\.ox

BY REQUEST OF THE DEPARTMENT OF STATE LANDS

INTRODUCED BY

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE
MONTANA METAL MINE RECLAMATION LAWS; PROVIDING A PROCESS FOR
AMENDMENT OF OPERATING PERMITS: REVISING THE INITIAL REVIEW
PERIOD FOR APPLICATIONS FOR OPERATING PERMITS; STRENGTHENING
ENFORCEMENT AND BONDING MECHANISMS; AND AMENDING SECTIONS
B2-4-305, 82-4-331, 82-4-335, 82-4-337, 82-4-338, AND
82-4-362, MCA.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. Section B2-4-305, MCA, is amended to read:
"B2-4-305. Exemption -- small siners -- written

agreement. (1) Except as provided in subsections (3) through

{9}, the provisions éf this part do neot apply to any small

miner if the small miner annually agrees in writing:

ta) that he the small miner will not pollute or

contaminate any stream;

{b} that he the small miner will provide protection for

human and animal life through the inatallation of bulkheads
installed over safety collars and the installation of doors
on tunnel portals;

(c) that he the small miner will provide a map locating
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his the miner's mining operations. The map must be of a size
and scale determined by the department.
{d) if the small miner‘'s operations are placer or

dredge wmining, that he the small miner shall reclaim all

land disturbed by the operations to comparable utility and
stability as that of adjacent areas.

{2} For small-miner exemptions obtained after September
30, 1985, a small miner may not obtain or continue an

exemption under subsection (1) unless he the samall miner

annually certifies in writing:
{a) if the small miner is a natural person, that:
(i} no business association or partnership of which he

the small miner is a member or partner has a small-miner

exemption; and

{ii) no corporation of which he the small miner is an

officer, director, or owner of record of 25% or more of any
class of voting stock has a small-miner exemption; or

(b) if the small miner is a partnership or business
association, that:

{i) none of the associates or partners holds a
small-miner exemption; and

(ii) none of the associates or partners is an officer,
director, or owner of 25% or more of any class of voting
stock of a corporation that has a small-miner exemption: or

(c}) if the small miner is a corporation, that no

-2- WO 44
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cfficer, director, or owner of record of 25% or more of any
class of voting stock of the corporation:

{i} holds a small-miner exemption;

(ii) is a member or partner in a business association or
partnership that holds a small-miner exemption;

{111} is an otficer, director, or owner of record of 25%
or more of any class of voting stock of another corporation
that holds a small-miner exemption.

{3) A small miner whose operations are placer or dredge
mining shall post a performance bond egqual to the state's
actual cost of reclaiming the disturbed land, although the
bond may not exceed 55,000 per operation. However, 1if the
small miner has posted a bond for reclamation with another

government agency, he the small miner is exempt from the

requirement of this subsection.

(4) If a small miner who conducts a placer or dredge
mining operation fails to reclaim the operation, he the
small miner is liable to the department for all its
reasonable costs of reclamation, including a reasonable
charge for services performed by state personnel and state
materials and equipment used. If the small miner posts a
surety bond, the surety is liable to the state to the extent
of the bond amount and the small miner is liable for the
remainder of the reasonablie costs to the state of reclaiming

the operation.
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(5} 1f a small miner who conducts a placer or dredge
mining operation fails to commence reclamation of the
cperation within 6 months after cessation of mining or
within an extended period allowed by the department for good
cause shown or if the small miner fails to diligently
complete reclamation, the department shall notify the small
miner by certified mail that it jintends to reclaim the
operation unless the small miner commences reclamation
within 30 days and diligently completes the reclamation. The
notice must be mailed to the address stated on the small
miner exclusion statement or, if the small miner has
notified the department of a different address by letter or
in the annual certification form, to the most recent address
given to the department. If the small miner fails to
commence reclamation within 30 days or to diligently
complete reclamation, the department may revoke the small
miner exclusion statement, forfeit any bond that has been
posted with the department, and enter and reclaim the
operation. If the small miner haa not posted a bond with the
department or if the reasonable costs of reclamation exceed
the amount of the bond, the department may also collect
additional reclamation costs, as set Forth in subsection
{6), before or after it incurs those costs.

(6) To collect additional reclamation costs, the

department shall notify the small miner by certified mail,

—4-
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at the address determined under subgection (5}, of the
additional reasonable reclamation costs and request payment
within 30 days. If the small miner does not pay the
additional reclamation costs within 30 days, the department
may bring an action in district court for payment of the
éstimated future costs and, if the department has performed
any reclamation, of its reasonable actual costs. The court
shall order payment of costs it determines to be reasonable
and shall retain jurisdiction until reclamation of the
operation is completed. Upon completion of reclamation, the
court shall order paywment of any additional costs it deems
considers reasonable or the refund of any portion of any
payment for estimated costs that exceeds the actual
reasonable costs incurred by the department.

(7) A small miner whc intends to use a cyanide
ore-processing reagent shall obtain an operating permit for

that part of hés the small miner's operation where the

cyanide ore-processing reagent will be used or disposed of.

{B8) The exemption provided in this section does not
apply to:

{a) a persocn whose failure to comply with the
provisions of this part, the rules adopted under thia part,
or a permit or license issued under this part has resulted
in the forfeiture of a bond, unless that peraon meets the

conditions described under 82-4-360z;
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(b) a person who has not paid a penalty for which the

department has obtained a judgment pursuant to 82-4-36)1;

{c) a person who has failed to post a reclamaticn bond

required by this section, unless the department has

certified that the area for which the bond should have been

posted has been reclaimed by that person or reclaimed by the

department and the person has reimbursed the department for

the cost of the reclamation; or

{d) a person who has failed to comply with an abatement

order issued pursuant to 82-4-362, unless the department has

completed the abatement and the person has reimbursed the

department for the cost of abatement.

(9) The exemption provided in this Qection does not
apply to an area under permit pursuant to 82-4-335 or toe an
area that has been permitted pursvant to 82-4-335 and
reclaimed by the permittee, the department, or any other
state or federal agenéy.‘

Section 2. section 82-4-331, MCA, is amended to read:

“82-4-331. Exploration license required -- employees
included — limitation. (1) A person may not engage in
exploration in the state withouyt first obtaining an
exploration license from the board. A license muat be issued
for a period of 1 year from date of issue and is renewable
from year to year on application. An application for renewal

must be filed within 30 days preceding the expiration of the

_6_
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current license and be accompanied by payment of a fee as
required for a new license. A license may not be renewed if
the applicant for renewal is in violation of any provision
of this part. A license 1is subject to suspension and
revocation as provided by this part.

({2) Employees of persons holding a valid license under
this part are included in and covered by the license.

(3) A perscn may not be issued an exploration license
if:

{a) that person's failure to comply with the provisions
of this part, the rules adopted under this part, or a permit
ot license issued under this part has resulted in the
forfeiture of a bond, unless that person meets the
conditions described in 82-4-360=;

{b) that person has not paid a penalty for which the

department has obtained a judgment pursuant to 82-4-361;

(c] that person has failed to post a reclamation bond

required by #82-4-305, unless the department has certified

that the area for which the bond should have been posted has

been reclaimed by that person or reclaimed by the department

and the person has reimbursed the department for the coat of

the reclamation;

{d} that person has failed to comply with an abatement

order issued pursuant to 82-4-362, unless the department has

completed the abatement and the person has reimbursed the
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department for the cost of abatement."

Section 3. section 82-4-335, MCA, is amended to read:

“82-4-335. Operating permit -- limitation — fees. (1)
A person may not engage in mining, ore processing, or
reprocessing of tailings or waste material, construct or
operate a hard-rock mill, use cyanide ore-processing
reagents, or disturb land in anticipation of those
activities in the state without first obtaining an operating
permit from the board. A separate operating permit is
required for each complex.

{2) A small m@miner who intends to use a cyanide
ore-processing reagent shall obtain an operating permit for

that part of his the small miner's operation where the

cyanide ore-pracessing reagent will be used or disposed of,
(3) Prior to receiving an operating permit from the
board, a person shall pay the basic permit fee of $25. The
department may require a person who is applying for a permit
pursuant to subsection (1) to pay an additional fee not to
exceed the actual amount of contractor and employee expenses
beyond the normal operating expenses of the department
whenever those expenses are reasonably necessary to provide
for timely and adequate review of the application, including
any environmental review conducted under Title 75, chapter
1, parts 1 and 2. The department may further define these

expenses by rule. Whenever the department determines that an
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additional fee is necessary and the additional fee will
exceed $5,000, the department shall notify the applicant
that a fee must be paid and submit to the applicant an
itemized estimate of the proposed expenses. The department
shall provide the applicant an opportunity to review the
department's estimated expenses. The applicant may indicate
which proposed expenses the applicant considers duplicative
or excessive, if any.

(4) The person shall submit an application on a form
provided by the board, which must contain the following
information and any othér pertinent data reguired by rule:

(a) name and address of the operator and, if a
corporation or other business entity, the name and address
of its officers, directors, owners of 10% or more of any
class of voting stock, partners, and the 1like and its
resident agent for service of process, if reguired by law;

(b) minerals expected to be mined;

(c) a proposed reclamation plan;

(d) expected starting date of operations;

{e) a map showing the specific area to be mined and the
boundaries of the land whieh that will be disturbed,
topographic detail, the location and names of all streaas,
roads, railroads, and utility 1lines on or immediately
adjacent to the area, and the location of proposed access

roads to be built;
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(€) the names and addresses of the owners of record and
any purchasers under contracts for deed of the surface of
the land within the permit area and the owners of record and
any purchasers under contracts for deed of all surface area
within one-half mile of any part of the permit area,
provided that the department is not required to verify this
information;

(g) the names and addresses of the present owners of
record and any purchasers under contracts for deed of all
minerals in the land within the permit area, provided that
the department is not required to verify this information;

(h) the scurce of the applicant's legal right to mine
the mineral on the land affected by the permit, provided
that the department is not reguired to verify this
information;

(i) typea of access roada to be built and manner of
reclamation of rocad sites on abandonment;

{j) a plan which will provide, within limits of normal
operating procedures of the industry, for completion of the
operation;

(k} ground water and surface water hydrologic data
gathered from a sufficient number of sources and length of
time to characterize the hydrologic regime;

(1) a plan detailing the design, operation, and

monitoring of impounding structures, including but not

_)0_
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limited to tailings impoundments and water reservoirs,
sufficient to ensure that the structures are safe and
stable;

{m) a plan identifying methods to be used to monitor
for the accidental discharge of cbjectionable materials and
remedial action plans to be used to control and mitigate
discharges to surface or ground water; and

(n) an evaluation of the expected life of any tailings
impoundment or waste area and the potential Ffor expansion of
the tailings impoundment or waste site.

(5) Except as provided in subsection (7), the permit
provided for in subsection (1) for a large-scale mineral
development as defined in 90-6-302 must be conditioned to
provide that activities under the permit may not commence
until-the impact plan is approved under 90-6-307 and until
the permittee has provided a written guarantee to the
department and to the hard-rock mining impact board of
cospliance within the time schedule with the comaitment made
in the approved impact plan, as praovided in 90-6-307. If the
permittee does not comply with that commitment within the
time scheduled, the board, upon receipt of written notice
from the hard-rock mining impact board, shall suspend the
permit until it receives written notice from the hard-rock
mining impact board that the permittee is in compliance.

(6) When the department determines that a permittee hag
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become or will become a large-scale mineral develaoper
pursuant tc B2-4-339%9 and 90-6-302 and provides notice as
regquired under B2-4-339, within 6 months of receiving the
notice, the permittee shall provide the board with proof
that he the permittee has obtained a waiver of the impact
plan reguirement from the hard-rock mining impact board or
that he the permittee has filed an impact plan with the
hard-rock mining impact board and the appropriate county or
counties, If the permittee does not file the required proof
or if the hard-rock mining impact board certifies to the
board that the permittee has failed to comply with the
hard-rock mining impact review and implementation
requirements in Title 90, chapter 6, parts 3 and 4, the
board shall suspend the permit until the permittee files the
required proof or until the hard-rock mining impact board
certifies that the permittee has cowmplied with the hard-rock
mining impact review and implementation reguirements.

{7} Compliance with 90-6-307 is not required for
exploration and bulk sampling for metallurgical testing when
the aggregate samples are less than 10,000 tons.

{(8) A person may not be issued an operating permit if;

{a) that person's fallure to comply with the provisions
of this part, the rules adopted under this part, or a permit
or license issued wunder this part has resulted in the

forfeiture of a bond, unless that person meets the
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conditions described in 82-4-360%;

(b) that person has not paid a penalty for which the

department has obtained a judgqment pursuant to 82-4-361;

{c) that person hag failed to post a reclamation bond

required by 82-4-305, unless the department has certified

that the area for which the bond should have been posted has

been reclaimed by that person or reclaimed by the department

and the person has reimbursed the department for the cost of

the reclamation;

{d) that person has failed to comply with an abatement

order issued pursuant to 82-4-362, unless the department has

completed the abatement and the person has reimbursed the

department for the cost of abatement.

{9) A person may not be issued a permit under this part
unless, at the time of submission of a bond, the person
provides the current information required in subsection
{4)(a) and:

{a) (i) certifies that the person is not curreantly in
violation in this state of any law, rule, or regulation of
this state or of the United States pertaining to air
quality, water quality, or mined land reclamation: or

(ii) presents a certification by the adminigtering
agency that the viclation is in the process of being
corrected to the agency's satisfaction or is the subject of

a bona fide administrative or judicial appeal; and

_13_
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{b) if the person is a partnership, corporation, or
other business association, provides the certification
required by subsection (9)¥(ayti) or (9)tay(ii), as
applicable, for any partners, officers, directors, owners of
108 or more of any class of voting stock, and business

association members."
Section 4. sSection 82-4-337, MCA, is amended to read:
"82-4-337. Inspection -- issuance of operating permsit
- modification. {1) (a) The board shall cause all

applications for operating permits to be reviewed for

completeness within 60 days of receipt o¢of the initial

application and within 30 days of receipt of responses to

notices of deficiencies. The board shall notify the

applicant concerning completeness as soon as possible. An
application is considered complete unless the applicant is
notified of any deficiencies within 38-daya-ef-receipet the

appropriate review period.

(b) Unless the review period is extended as provided in
this section, the board shall review the adequacy of the
proposed reclamation plan and plan of operation within 30
days of the determination that the application is complete
or within 60 days of receipt of the application if the board
does not notify the applicant of any deficiencies in the
application. If the applicant is not

notified of

deficiencies or inadequacies in the proposed reclamation
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plan and plan of operation within such the time period, the
operating permit shaii-be is issued upon receipt of the bond
as required in 82-4-318 and pursuant to the reguirements of
subsection (1)(c). The department shall promptly notify the
applicant of the form and amount of bond which will be
required.

(c} Neo A permit may not be issued until:

(i) sufficient bond has been submitted pursuant to
82-4-338;

(ii) the irformation and certification have been
submitted pursuant to 82-4-335(9); and

(iii) the department has Eound that permit issuance is
not prohibited by 82-4-335({8) or B2-4-341(6).

{d) (i) Prior to issuance of a permit, the department
shall inspect the site unless the department has failed to
act on the application within the time prescribed in
subgection (1)(b). If the site is not accessible due to
extended adverse weather conditions, the department may
extend the time period prescribed in subsection (1)(b) by
not more than 180 days to allow inspection of the sgite and
reasonable review. The department must shall serve written
notice of extension upon the applicant in person or by
certified mail, and any sueh extension is subject to appeal
to the board in accordance with the Montana Administrative

Procedure Act.
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{ii) If the department determines that additional time
is needed to review the application and reclamation plan for
a major operation, the department and the applicant shall
negotiate to extend the period prescribed in subsection
(1)(b) by not more than 365 days in order to permit
reasonable review.

{iii) Failure of the board to act upon a complete.
application within the extension period constitutes approval
of the application, and the permit shait must be issued
promptly upon receipt of the bond as required in 82-4-338,

{2) The operating permit shali must be granted for the
period required to complete the operation and shaii--be is
valid until the operation authorized by the permit is
completed or abandoned unless the permit is suspended or
revoked by the board as provided in this part.

{3) The operating permit shail must provide that the
reclamation plan may be modified by the board, upon proper
application of the permittee or department, after timely
notice and opportunity for hearing, at any time during the
tera of the permit and for any of the Ffollowing reasons:

{a) ¢to modify the reguirements so they will not
conflict with existing laws;

{b) when the previously adopted reclamation plan is
impossible or impracticable to implement and maintain;

{(c) when significant environmental problem situations

-16_
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are revealed by field inspection.”

NEW SECTION. Section 5. Amendment or revision of
operating permits. (1) During the term of an operating
permit, an operator may apply for an amendsent or revision
to the permit, The operator may not apply for an amendment
to delete disturbed acreage from the permit.

{2) Applications for major amendments must be processed
in the same manner as applications for new permits.

(3) Major amendments are those that may significantly
affect the environment. Minor amendments are those that will
not significantly affect the environment. The department
shall by rule establish criteria for classification of
amendments as major or minor. The rules must establish
requirements for the content of applications for amendaents
and revisions and procedures for processing of minor
amendments.

(4) If the department demonstrates that a revision may
result in a significant environmental impact that was not
previously evaluated in an environmental impact Btatement,
the application must be processed in the same manner as is
provided for new permits. Applications for other revisions
must be processed within 30 days of receipt of a complete

application.

Section 6. sSection B2-4-338, MCA, is amended to read:

*82-4-338. Performance bond. (1) The applicant shall
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file with the department a bond payable to the state of
Montana with surety satisfactory to the department in the
sum to be determined by the department of not leas than 3200
or more than $2,500 for each acre or fraction thereof of an
acre of the disturbed area, conditioned upon the faithful
performance of the requirements of this part, and the rules

of the board, and the permit. In lieu of sueh a bond, the

applicant may file with the board a cash deposit, an
assignment of a certificate of deposit, or other surety
acceptable to the board. Regardless of the abeve 1limits in

this subsection, the bond shaitl may not be less than the

estimated cost to the state to eompiete-the--recismation—-of

the--diseurbed--iand ensure compliance with this part, the

rules, and the permit. A public or governmental agency shaii

®ay not be required to post a bond under the provisions of
this part. A blanket performance bond covering two or more
operations may be accepted by the board. Sueh A blanket bond
shaii must adequately secure the estimated total number of
acres of disturbed land.

{2) The department shall review the amount of each bond
at least every 5 years and shall consult with the licensee
Oor permittee if the review indicates that the bond level
should Vbe adjusted. When determined by the department that
the set bonding level of a permit or license does not

represent the present costs of reclamation compliance with

_la_



L FUR ]

-
— & W & =~ & uw:n

-

13
14
15
16
17
18
19
20
21
22
23
24
25

LC 1366,01

this part, the rules, and the permit, the department may

madify the bonding requirements of that permit or license.
The department shall make written findings, give the
licensee or pernittge a copy of the findings, and, for
operating permits, publish notice of the findings in a
newspaper of general circulation in the county in which the
operation is located. The permittee or any person with an
interest that may be adversely affected may obtain a
contested case hearing under the provisions of the Montana
Adminigtrative Procedure Act on the adjusted bond level by
filing with the department within 30 days of the notice a
written request for hearing.

{3) A bond filed in accordance with the provisions of
this part may not be released by the department until the
provisions of this part, the rules adopted pursuant te this
part, and this--recismacion--pian Lthe permit have been
fulfilled.

{4) Ne A bond filed for an operating permit obtained
under 82-4-335 may not be released until the public has been
provided an opportunity for a hearing.”

Section 7. section 82-4-362, MCA, is amended to read;

"82-4-362. Suspension of permits —- hearing. (1) If any
of the requirements of thia part, the rules adopted under
this part, or a license, permit, or reclamation plan has not

been complied with within--the--time--iimits--see--by-the
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depertmant-or-board-or-by-this-part, the department shall
serve a notice of noncompliance on the licensee or permittee
or, if necessdry, the comsissioner shall order the
suspension oOf the permit. The commissioner may order
immediate suspension of a permit whenever he the
commissioner makes a finding that a violation of this part,
the rules adopted under this part, or a license or permit,
including the reclamation plan, is creating an imminent
danger to the health or safety of persons outside the permit
area. The notice or order amust be handed to the licensee or
permittee in person or served by certified ast--registered
mail addressed toc the permanent address shown on the
application for a4 license or permit. The notice of

noncompliance or order of suspension must specify in what

respects the operator has failed to comply with this part,
the rules adopted under this part, the permit, or the

reclamation plan and must, if the violation has not been

abated, order abatement within a specified time period.

(2) If the licensee or permittee has not complied with
the requirements set forth in the notice of noncompliance or
order of suspension within the time limits set therein in

the notice or order, the permit may be revoked by order of

the board and the performance bond forfeited to the
department. The licensee or permittee is entitled tao a

hearing before the department on the revocation of a permit
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or license or the forfeiture of a performance bend if a
hearing 1is requested within 30 days after service of notice»
as provided in subsection (l). The notice must state when
those measures may be undertaken and must give notice of
opportunity for a hearing. If a hearing is requested within
the 30-day period, the permit or license may not be revoked
and the bond may not be forfeited until a final decision is
made by the department.

{3) If a permittee fails to pay the fee or file the
report reguired under 82-4-339, the department shall serve
notice of this failure, by certified mail or personal
delivery, on the permittee. If the permittee does not comply
within 30 days of receipt of the notice, the commissioner
shall suspend the permit. The commissioner shall reinstate
the permit upon compliance.”

NEW SECTION. Section B. codification instruction.
[Section 5] is intended to be codified as an integral part
of Title 82, chapter 4, part 3, and the provisionas of Title
82, chapter 4, part 3, apply to (section 5).

-End-
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I_-lm”; BILL NO. _'f_‘{é_
Hoox

<
BY REQUEST OF THE DEPARTMENT OF STATE LANDS

INTRODUCED BY

A BILL FOR AN ACT ENTITLED: “AN ACT GENERALLY REVISING THE
MONTANA METAL MINE RECLAMATION LAWS; PROVIDING A PROCESS FOR
AMENDMENT OF OPERATING PERMITS; REVISING THE INITIAL REVIEW
PERIOD FOR APPLICATIONS FOR OPERATING PERMITS; STRENGTHENING
ENFORCEMENT AND BONDING MECHANISMS; AND AMENDING SECTIONS
82-4-305, 82-4-331, 82-4-335, 82-4-337, B2-4-338, AND
82-4-362, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTARA:
Section 1. Section 82-4-305, MCA, is amended to read:
"B2-4-305. Exemption -- amall miners --  writtesm

agreement. (1) zxcebt as provided in subsections (3) through

(9), the provisions of this part do not apply to any small

miner if the smal) wminer annually agrees in writing:

{a) that he the small wminer will not pollute or
contaminate any stream;

{b) that he the small miner will provide protection For

human and animal life through the installation of bulkheads
installed over safety collars and the installation of doors
on tunnel portals;

(c) that he the small miner will provide a map locating
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his the miner's mining operations. The map must be of a aize
and scale determined by the department.
{(d) if the small wminer's operations are placer or

dredge mining, that he the small miner shall reclaim all

land disturbed by the operations to comparable utility and
stability as that of adjacent areas.

{2) Por small-miner exemptions obtained after September
30, 1985, a small miner may not obtain or continue an

exemption under subsection (1) unless he the small miner

annually certifies in writing:
(a) if the small miner is a natural person, that:

{i) no business association or partnership of which he

the small miner is & wmember or partner has a ssall-miner
exemption; and
[ \

officn
class
{1
assoc!
{i
amall- THERE ARE NO CHANGES IN THIS BILL.
" PLEASE REFER TO WHITE OR YELLOW FOR
direct :
atock COMPLETE TEXT.
{c

“2- We 44
THIRD READING



SENATE STANDING COMMITTEE REPORT

Page 1 of 1
March 29, 1993

MR. PRESIDENT:

We, your committee on Natural Resources having had under
consideration House Bill No. 442 (third reading copy -- blue),
respectfully report that House Bill No. 442 be amended as follows
and as so amended be concurred in.

Signed: fﬂﬁz;é LgLﬁzﬁtﬁfﬁé?Q

Senator Don Bianchi, Chair

That such amendments read:

1. Page 21.
Following: line 19
Insert:

"NEW SECTION. Section 9. Coordination instruction. If
fthis act] is passed and if it includes [section 5] that affects
the amendment or revision of operating permits, then [section 3
of Senate Bill No. 320] is void."

-END-

SENATE

%d. Coord. g/‘/w,» Ay ] HB Yyz
. Cor ~F Senate Senator Carrving Bill 7015248C.SAN




SENATE COMMITTEE OF THE WHOLE AMENDMENT

March 31, 1993 2:18 pm

Mr. Chairman: I move to amend House Bill No. 442 (third reading
copy —— blue).

(Forn)
REJECT Signed: o nt. W

Senator Don Bianchi

That such amendments read:
1. Page 17, line 19,
Following: "previously"
Insert: "and substantially"

-END~-

SENATE
Hi3 4972

Y -amd. coord. r721417CW. Sma
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HOUSE BILL NO. 442
INTRODUCED BY KNOX

BY REQUEST OF THE DEPARTMENT OF STATE LANDS

A PILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE
MONTANA METAL MINE RECLAMATION LAWS; PROVIDING A PROCESS FOR
AMENDMENT OF OPERATING PERMITS:; REVISING THE INITIAL REVIEW
PERIOD FOR APPLICATIONS FOR OPERATING PERMITS; STRENGTHENING
ENFORCEMENT AND BONDING MECHANISMS; AND AMENDING SECTIONS
82-4-305, 82-4-331, B2-4-335, 82-4-337, 82-4-33B, AND

82-4-362, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 82-4-305, MCA, is amended to read:

"8§2-4-305. Exemption -- small miners - written
agreement. (1) Except as provided in subsections (3) through
{9), the provisicns of this part do not apply to any small
miner if the small miner annually agrees in writing:

{(a) that he the small miner will not pollute or

contaminate any gstream;

(b) that he the small miner will provide protection for

human and animal life through the installation of bulkheads
installed over safety collars and the installation of doors
on tunnel portals:

{c) that he the small miner will provide a map locating
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his the miner's mining operations. The map must be of a size
and scale determined by the department.
(d) if the small miner's operations are placer or

dredge mining, that he the small miner shall reclaim all

land disturbed by the operations to comparable utility and
stability as that of adjacent areas.

(2) For small-miner exemptions obtained after September
30, 1985, a small mwminer may not obtain or continue an

exemption under subsection (1) unless he the small miner

annually certifies in writing:
(a) if the small miner is a natural person, that:
{i) no business association or partnership of which he

the small miner is a member or partner has a small-miner

exemption; and

(ii) no corporation of which he the small miner is an

officer, director, or owner of record of 25% or more of any
class of voting stock has a small-miner exemption: or

(b) if the small miner is a partnership or business
association, that:

{i) none of the associates or partners holds a
small-mpiner exemption; and

(ii} none of the associates or partners is an officer,
director, or owner of 25% or more of any class of wvoting
stock of a corporation that has a small-miner exemption; or

{c} if the small miner is a corporation, that no

-2- HB 442
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officer, director, or owner of record of 25% or more cf any
class of voting stock of the corporation:

{i) holds a small-miner exemption;

(ii) is a member or partner in a business association or
partnership that holds a small-miner exemption;

{iii) 1s an officer, directer, or owner of record of 25%
or mote of any class of voting stock of another corporation
that holds a small-miner exemption.

(3) A small miner whose operations are placer c¢r dredge
mining shall post a performance bond equal to the state's
actual cost of reclaiming the disturbed land, although the
bond may not exceed $5,000 per operation. However, if the
small miner has posted a bond for reclamation with another

government agency, he the small miner is exempt from the

requirement of this subsection.

{4) If a small miner who conducts a placer or dredge
mining operation fails to reclaim the operation, he the
small miner is liable to the department for all its
reasonable costs of reclamation, including a reasconable
charge for services performed by state perscnnel and state
materials and eguipment used. If the small miner posts a
surety bond, the surety is liable to the state to the extent
of the bond amount and the small miner is liable Efor the
remainder of the reasonable costs to the state of reclaiming

the operation.

-3- HB 442
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(5) If a small miner who conducts a placer or dredge
mining operation fails to commence reclamation of the
operation within 6 months after cessation of mining or
within an extended period allowed by the department for good
cause shown or if the small miner fails to diligently
complete reclamation, the department shall notify the small
miner by certified mail that it intends to reclaim the
operation unless the small miner commences reclamation
within 30 days and diligently completes the reclamation. The
notice must be mailed to the address stated on the small
miner exclusion statement or, if the small miner has
not;fied the department of a different address by letter or
in the annual certification form, to the most recent address
given to the department. If the small miner Ffails to
commence reclamation within 30 days or to diligently
complete reclamation, the department may revoke the small
miner exclusion statement, forfeit any bond that has been
posted with the department, and enter and reclaim the
operation. If the small miner has not posted a bond withsthe
department or if the reasonable costs of reclamation exceed
the amcunt of the bond, the department may also collect
additional reclamation costs, as set forth in subsection
(6), before or after it incurs those costs.

(6) To collect additional reclamation costs, the

department shall notify the small miner by certified mail,

—4- HB 442
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at the address determined under subsection (5), of the
additional reasonable reclamation costs and request payment
within 30 days. If the small miner does not pay the
additional reclamation costs within 30 days, the department
may bring an action in district court for payment of the
estimated future costs and, if the department has performed
any reclamation, of its reasonable actual costs. The court
shall order payment of costs it determines to be reasonable
and shall retain Jjurisdiction until reclamation of the
operation is completed, Upon completion of reclamation, the
court shall order payment of any additional costs it deems
considers reasonable or the refund of any portion of any
payment for estimated costs that exceeds the actual
reascnable costs incurred by the department.

(7) A small miner who intends o use & cyanide
ore-processing reagent shall obtain an operating permit for

that part of his the small miner's operation where the

cyanide ore-processing reagent will be used or disposed of.
. (8) The exemption provided in this section does not
apply to:

(ay a person whose failure to comply with the
provisions of this part, the rules adopted under this part,
or a permit or license issued under this part has resulted
in the forfeiture of a bond, unless that person meets the

conditions described under §2-4-360%;
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(b) a person who has not paid a penalty for which the

department has obtained a judgment pursuant to 82-4-361;

{c) a person who has failed to post a reclamation_ bond

reguired by this section, unless the department has

certified that the area for which the bond should have been

posted has been reclaimed by that person or reclaimed by the

department and the person has reimbursed the department for

the cost of the reclamation; or

(d) a person who has failed to comply with an abatement

order issued pursuant to 82-4-362, unless the department has

completed the abatement and the person has reimbursed the

department for the cost of abatement.

{8) The exemption provided in this section does not
apply to an area under permit pursuant to 82-4-335 or to  an
area that has been permitted pursuant tce B82-4-335 and
reclaimed by the permittee, the department, or any other

state or federal agency."

Section 2. section 82-4-331, MCA, is amended to read:

*82-4-331. Exploration license required -- emplojees
included -— limitation. (1) A person may not engage in
exploration in the state without first obtaining an
exploration license from the board. A license must be issued
for a period of 1 year from date of issue and 1is renewable
from year to year on application. An application for renewal

must be filed within 30 days preceding the expiration of the

-6- HB 442



(-3

® N h

1l
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0442/02

current license and be accompanied by payment of a fee as
required for a new license. A license may not be renewed if
the applicant for renewal is in violation of any provision
of this part. A license 1is subject toc suspension and
revocation as provided by this part.

(2) Employees of persons holding a valid license under
this part are included in and covered by the license.

{3) A person may not be issued an exploration 1license
if:

{a) that person's failure to comply with the provisions
of this part, the rules adopted under this part, or a permit
or license issued under this part has resulted in the
forfeiture ©of a bond, unless that person meets the
conditions described in 82-4-360%;

{b) that perscn has not paid a penalty for which the

department has obtained a judgment pursuant to B82-4-361;

{c} that person has failed to post a reclamation bond

required by 82-4-305, unless the department has certified

that the area for which the bond should have been posted has

been reclaimed by that person or reclaimed by the department

and the person has reimbursed the department for the cost of

the reclamation;

{d). that person has failed to comply with an abatement

order issued pursuant to 82-4-362, unless the department has

completed the abatement and the person has reimbursed the

-7 HB 442
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department for the cost of abatement."

Section 3. section 82-4-335, MCA, is amended to read:

"82-4-335. Operating permit -- limitation -- fees. (1)
A person may not engage in mining, ore processing, or
reprocessing of tailings or waste material, construct or
operate a hard-rock mill, use cyanide ore-processing
reagents, or disturb land in anticipation of those
activities in the state without first obtaining an operating
permit from the board. A separate operating permit is
required for each complex.

{2) A small miner who intends to ume a cyanide
ore-processing reagent shall obtain an operating permit for

that part of his the small miner's operation where the

cyanide ore-processing reagent will be used or disposed of.
{3} Prior to receiving an operating permit from the
board, a person shall pay the basic permit fee of §25. The
department may require a person who is applying for a permit
pursuant to subsection (1) to pay an additional fee not to
exceed the actual amount of contractor and employee expefses
beyond the normal operating expenses of the department
whenever those expenses are reasonably necessary to provide
for timely and adequate review of the application, including
any environmental review conducted under Title 75, chapter
1, parts 1 and 2. The department may further define these

expenses by rule. Whenever the department determines that an

-8~ HB 442




& W e

m =N o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0442/02

additional fee is necessary and the additional fee will
exceed §5,000, the department shall notify the. applicant
that a fee must be paid and submit to the applicant an
itemized estimate of the proposed expenses. The department
shall provide the applicant an opportunity to review the
department's estimated expenses. The applicant may indicate
which proposed expenses the applicant considers duplicative
or excessive, if any.

(4) The person shall submit an application on a form
provided by the board, which must contain the following
information and any other pertinent data required by rule:

(a) name and address of the operator and, if a
corporation or other business entity, the name and address
of its officers, directors, owners of 10% or more of any
claas of voting stock, partners, and the like and its
resident agent for service of process, if required by law;

{b) minerals expected to be mined:

(c) a proposed reclamation plan;

(d) expected starting date of operations;

(e) a map showing the specific area to be mined and the

boundaries of the land whieh that will be disturbed,
topographic detail, the location and names of all streams,
roads, railroads, and wutility 1lines on or immediately
adjacent to the area, and the location of proposed access

roads to be built;
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{£) the names and addresses of the owners of record and
any purchasers under contracts for deed of the surface of
the land within the permit area and the owners of record and
any purchasers under contracts for deed of all surface area
within one-half mile of any part of the permit area,
provided that the department is not required to verify this
information;

{g) the names and addresses of the present owners of
record and any purchasers under contracts for deed of all
minerals in the land within the permit area, provided that
the department is not required to verify this information;

(h) the source of the applicant‘'s legal right to mine
the mineral on the land affected by tpe permit, provided
that the department is not required to verify this
information;

{i) types of access rtoads to be built and manner of
reclamation of road sites on abandonment: ’

(j) a plan which will provide, within limits of normal
operating procedures of the industry, for completion of the
operation;

(k) ground water and surface water hydrologic data
gathered from a sufficient number of scurces and length of
time to characterize the hydrologic regime;

(1) a plan detailing the design, ocperation, and

monitoring of impounding structures, including but not

-10- EB 442
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limited to tailings impoundments and water reservoirs,
sufficient to ensure that the structures are safe and
stable;

{m) a plan identifying methods to be used to monitor
for the accidental discharge of objectionable materials and
remedial action pians to be used to control and mitigate
discharges to surface or ground water; and

{n) an evaluation of the expected life of any tailings
impoundment or waste area and the potential for expansion of
the tailings impoundment or waste site.

(5) Except as provided in subsection (7), the persit
provided for in subsection (1) for a large-scale mineral
development as defined in 920-6-302 must be conditioned to
provide that activities under the permit may not commence
until the”;lpact plan is approved under 90-6-307 and until
the permittee has provided a written guarantee Lto the
department and to the hard-rock mining impact board of
compliance within the time schedule with the commitment made
in the approved impact plan, as provided in 90-6-307. If the
permittee deoes not comply with that commitment within the
time scheduled, the board, upon receipt of written notice
from the hard-rock mining impact board, shall suspend the

permit until it receives written notice from the hard-rock

" mining impact board that the permittee is in compliance.

(6 When the department determines that a permittee has
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become or will become a large-scale mineral developer
pursuant to B82-4-339 and 90-6-302 and provides notice as
raquired under 82-4-339, within & months of receiving the
notice, the permittee shall provide the board with proof
that he the permittee has obtained a waiver of the impact
Plan requirement from the hard-rock mining impact board or
that he the permittee has fiied an impact plan with the
hard-rock mining impact board and the appropriate county or
counties. If the permittee does not file the required proof
or if the hard-rock mining impact board certifies to ﬁhe
board that the permittee has failed ta comply with the
hard-rock mining impact review and implementation
requirements in Title 90, chapter 6, parts 3 and 4, the
board shall suspend the permit until the permittee files the
required proof or until the hard-rock mining impact board
certifies that the permittee has complied with the hard-rock
mining impact review and implementation reguirements. '

(7) Compliance with 9$0-6-307 is not required for
exploration and bulk sampling for metallurgical testing when
the aggregate samples are less than 10,000 tons.

{8) A person may not be issued an operating permit if;

{a) that person's failure to comply with the provisions
of this part, the rules adopted under this part, or a permit
or license issued under this part has resulted in the

forfeiture of a bond, unless that person meets the
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conditicons ‘described in 82-4-360+;

{b} that pergon has not paid a penalty for which the

department has obtained a judgment pursuant to 82-4-1361;

(c) that person has failed to post a reclamation bond

required by 82-4-305, unless the department has certified

that the area for which the bond should have been posted has

been reclaimed by that person or reclaimed by the department

and the person has reimbursed the department for the cost of

the reclamaticon;

(d) that person has failed to comply with an abatement

order issued pursuant to 82-4-362, unless the department has

completed the abatement and the person has reimbursed the

department for the cost of abatement.

(9) A person may not be issued a permit under this part
unless, at the time of submission of a bond, the person
provides the current information required in subsection
{(4){a) and:

(a) (i) certifies that the person is not currently in
vieclation in this state of any law, rule, or regulation of
this state or of the United States pertaining to air
quality, water gquality, or mined land reclamation; or

(ii) presents a certification by the administering
agency that the violation is in the process of being
corrected to the agency's satisfaction or is the subject of

a bona fide administrative or judicial appeal; and
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(b) if the person is a partnership, corporation, or
other business association, provides the certification
required by subsection (9){a)(iy or (9)(a)(ii), as
applicable, for any partners, officers, directors, owners of
10%¥ or more of any class of voting stock, and business

association members,*
Section 4. section 82-4-337, MCA, is amended to read:
"82-4-337. Inspection -- issuance of operating permit
- modification. {1} (a) The board shall cause ail

applications for operating permits to be reviewed for

completeness within 60 days of receipt of the initial

application and within 30 days of receipt of responses to

notices of deficiencies. The board shall notify the

applicant concerning completeness as soon as possible. An
application is considered complete unless the applicant is
notified of any deficiencies within 30-days-of-receipt the

appropriate review period. )

{(b) Unless the review period is extended as provided in
this section, the board shall review the adequacy of the
proposed reclamation plan and plan of operation within 30
days of the determination that the application is complete
or within 60 days of receipt of the application if the board
does not notify the applicant of any deficiencies in the
application. 1If the applicant is not notified of

deficiencies or inadequacies in the propesed reclamation
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plan and plan of operation within sweh the time period, the
operating permit shaii-be is issued upon receipt of the bond
as reqguired in 82-4-338 and pursuant to the requirements of
subsection (l){c). The department shall promptly notify the
applicant of the form and amount of bond which will be
required.

(¢) Ne A permit may not be issued until:

(i) sufficient bond has been submitted pursuant to
82-4-338;

{ii) the information and certification have been
submitted pursuwant to 82-4-335(9); and

(iii) the department has found that permit issuance is
not prohibited by 82-4-335(8) or 82-4-341(6).

{d) (i) Prior to issuance of a permit, the department
shall inspect the site unless the department has failed to
act on the application within the time prescribed in
subsection (1l){b). If the site is not accessible due to
extended adverse weather conditions, the department may
extend the time period prescribed in subsection (1)(b) by
not more than 180 days to allow inspection of the site and
reasonable review. The department muse shall serve written
notice of extension upen the applicant in person or by
certified mail, and any sueh extension is subject to appeal
to the board in accordance with the Montana Administrative

Procedure Act.
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(ii) TIf the department determines that additional time
is needed to review the application and reclamation plan for
a major operation, the department and the applicant shall
negotiate to extend the period prescribed in subsection
(1}{b) by not more than 365 days in order to permit
reasonable review.

(iii) Failure of the board toc act upon a complete
application within the extension period constitutes approval
of the application, and the permit sha3* must be issued
promptly upon receipt of the bond as required in B2-4-338.

(2) The operating permit shaii must be granted for the
period required to complete the operation and shaii--be is
valid until the operation authorized by the permit is
completed or abandoned unless the permit is suspended or
revoked by the board as provided in this part,

(3) The operating permit shaii must provide that the
reclamation plan may be modified by the board, upon pfoper
application of the permittee or department, after timely
notice and opportunity for hearing, at any time during the
term of the permit and for any of the following reasons:

{(a) to  modify the requirements so they will ot
conflict with existing laws;

(b) when the previously adopted reclamation plan is
impogsible or impracticable to implement and maintain;

(c) when significant environmental problem situations
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are revealed by field inspection."

NEW SECTION. Section 5. Amendment or revision of
operating permits. (1) During the term of an operating
permit, an operator may apply for an amendment or revision
to the permit. The operator may not apply for an amendment
to delete disturbed acreage from the permit,

(2) Applications for major amendments must be processed
in the same wmanner as applications for new permits.

(3) Mmajor amendments are those that may significantly
affect the environment. Minor amendments are those that will
not significantly affect the environment. The department
shall by rule establish criteria for classification of
amendments as major or minor. The rules must establish
requirements for the content of applications for amendments
and revisions and procedures for processing of minor
amendments.

(4) If the department demonstrates that a revision may
result in a significant environmental impact that was not

previcusly AND SUBSTANTIALLY evaluated in an environmental

impact statement, the application must be processed in the
same manner as is provided for new permits. Applications for
other revisions must be processed within 30 days of receipt
of a complete application.

Section 6. Section 82-4-338, MCA, is amended to read:

“82-4-338. Performance bond. (1) The applicant shall
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file with the department a bond payable to the state of
Montana with surety satisfactory to the department in the
sum to be determined by the department of not less than $200
or more than $2,500 for each acre or fraction eheresf of an
acre of the disturbed area, conditioned upon the faithful
performance of the requirements of this part, and the rules

of the board, and the permit., In lieu of auweh a bond, the

applicant may file with the board a cash deposit, an
assignment of a certificate of deposit, or other surety
acceptable to the board. Regardless of the abeve limits in

this subsection, the bond shaii may not be 1less than the

estimated cost Lo the state to eomplete-the-reciamation-of

the-disturbed-iand ensure compliance with this part, the

rules, and the permit. A public or governmental agency shaiil

may not be required to post a bond under the provisions of
this part. A blanket performance bond covering two or more
operations may be accepted by the board. Sueh A blanket 'bond
shati must adequately secure the estimated total number of
acres of disturbed land.

{2} The department shall review the amount of each band
at least every 5 years and shall consult with the licensee
or permittee if the review indicates that the bond level
should be adjusted. When determined by the department that
the set bonding level of a permit or license does not

represent the present costs of rectamatien compliance with
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this part, the rules, and the permit, the department may

modify the bonding reguirements of that permit or license.
The department shall make written findiags, give the
licensee or permittee a copy of the findings, and, for
operating permits, publish notice of the £findings in a
newspaper of general circulation in the county in which the
operation 1is located. The permittee or any person with an
interest that may be adversely affected may cobtain a
contested case hearing under the provisions of the Montana
Administrative Procedure Act on the adjusted bond level by
filing with the department within 30 days of the notice a
written request for hearing.

{3) A bond filed in accordance with the provisiaons of
this part may not be released by the department until the
provisions of this part, the rules adopted pursuant to this
part, and this--reclamation--pian the permit have been
fulfilled.

(4) Ne A bond filed for an operating permit obtained
under 82-4-335 may not be released until the public has been
provided an opportunity for a hearing.”

Section 7. Section 82-4-362, MCA, is amended to read:

"82-4-362, Suspension of permits —— hearing. (1) If any
of the reguirements of this part, the rules adopted under
tﬁis part, or a license, permit, or reclamation plan has not

been complied with withirn--kthe--time--limita--set--by--the
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department--or--board--or-by-this-pare, the department shall
serve a notice of noncompliance on the licensee or permittee
or, if necessary, the commissioner shall order the
suspension of the permit. The commissioner may order
immediate suspension of a permit whenever he the
commissioner makes a finding that a violation of this part,
the rules adopted under this part, or a license or permit,
including the reclamation plan, is creating an imminent
danger to the health or safety of persons ocutside the permit
area. The notice or order must be handed to the licensee or
permittee in person or served by certified sr-registered
mail addressed to the permanent address shown on the
application for a 1license or permit. The notice of

noncompliance or order of suspension must specify in what

respects the operator has failed to comply with this part,
the rules adopted under this part, the permit, or the

reclamation plan and must, if the wviclation has not ‘been

abated, order abatement within a specified time period.

(2) If the licensee or permittee has not complied with
the requirements set forth in the notice of noncompliance or
order of suspension within the time limits set +therein in

the notice or order, the permit may be revoked by order of

the board and the performance bond forfeited to the
department. The 1licensee or permittee is entitled to a

hearing before the department on the revocation of a permit
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or license or the forfeiture of a performance bond if a
hearing is requested within 30 days after service of notice
as provided in subsection (1). The notice.must state when
those measures may be undertaken and must give notice of
opportunity for a hearing. If a hearing is requested within
the 30-day period., the permit or license may not be revoked
and the bond may not be forfeited until a final decision is
made by the department.

{3) If a permittee fails to pay the fee or file the
report required under 82-4-339, the department shall serve
notice of this failure, by certified mail or personal
delivery, on the permittee. If the permittee does nat comply
within 30 days of receipt of the notice, the commissioner
shall suspend the permit. The commissioner shall reinstate
the permit upon compliance."

NEW SECTION. Section 8. codification instruction.
[Section 5] is intended to be codified as an integral part
of Title 82, chapter 4, part 3, and the provisions of Title

82, chapter 4, part 3, apply to {section 5].

NEW SECTION. SECTION 9. COORDINATION INSTRUCTION. IF

jTHIS ACT] IS PASSED AND IF IT INCLUDES [SECTION 5] THAT

AFFECTS THE AMENDMENT OR REVISION OF OPERATING PERMITS, THEN

[SECTION 3 OF SENATE BILL NO, 320)] 18 vOID.

-End-
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Free Conference Committee
on House Bill 442
Report No.l, April 20, 1993

Page 1 of 1

Mr. Speaker and Mr. President:

We, your Free Conference Committee met and considered House Bill
442 and recommend as follows:

1. Page 17, line 12,
Strike: "shall"
Insert: "may"

2. Page 17, line 21,
Following: the second "for"
Insert: "minor amendments and"

3. Page 17, line 23,
Strike: "a complete"
Insert: "an"

4, Page 21, lines 20 through 23.
Strike: section 9 in its entirety

Further, that this Free Conference Committee report be adopted.

For the House: For the Senate:

Sen. "Swift

-
7

F.C.C.R*\
ADOPT | e 442

REJECT 871442CC.Hpf"
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HOUSE BILL NO. 442
INTRODUCED BY KNOX

BY REQUEST OF THE DEPARTMENT OF STATE LANDS

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING THE
MONTANA METAL MINE RECLAMATION LAWS; PROVIDING A PROCESS FOR
AMENDMENT OF OPERATING PERMITS; REVISING THE INITIAL REVIEW
PERIOD FOR APPLICATIONS FPOR OPERATING PERMITS; STRENGTHENING
ENFORCEMENT AND BONDING MECHANISMS; AND AMENDING SECTIONS
82-4-305, 82-4-331, 82-4-335, 82-4-337, 82-4-338, AND

82-4-362, MCA."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 82-4-305, NCA, is amended to read:

“82-4-305. Exemption -- smsall =miners -- written
agreement. (1) Except as provided in subsections (3) through
(9), the provisions of this part do not apply to any small
miner if the small miner annually agrees in writing:

(a) that he the small miner will not pollute or

contaminate any stream;

{b) that he the small miner will provide protection for

human and animal life through the installation of bulkheads
inatalled over safety collars and the installation of doors
on tunnel portals;

{c) that he the small miner will provide a map locating
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his the miner's mining operations. The map must be of a size
and scale determined by the department.
{d) if the small miner's operations are placer or

dredge mining, that he the small miner shall reclaim all

land disturbed by the operations to comparable utility and
atability as that of adjacent areas.

(2) For small-miner exemptions obtained after September
30, 1985, a pmall miner may not obtain or continue an

exermption under asubsection (1) unless he the small miner

annually certifies in writing:
{a) if the small miner is a natural person, that:
{i)} no business assoclation or partnership of which he

the small miner is a member or partner has a small-miner

exemption; and

{ii) no corporation of which he the small miner is an

officer, director, or owner of record of 25% or more of any
class of voting stock has a small-miner exemption; or

(b) if the small miner is a partnership or buainess
association, that:

(i) none of the associates or partners holds a
small-miner exemption; and

(ii) none of the assoclates or partners is an officer,
director, or owner of 25% or more of any class of voting
stock of a corporation that has a small-miner exeamption: or

(c} if the small =miner is a corporation, that no

-2- HB 342
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officer, director, or owner of record of 25% or more of any
class of voting stock of the corporation:

(i) holds ; emall-miner exemption;

{ii) is a member or partner in a busineas association or
partanership that holds a small-miner exemption; A

{i1ii) is an officer, director, or owner of record of 25%
or more of any class of voting stock of another corporation
that holds a small-niner exemption.

(3) A small miner whose operations are placer or dredge
mining shall poat a performance bond equal to the atate's
actual cost of reclaiming the disturbed land, although the
bond may not exceed $5,000 per operation. However, if the
small miner has posted a bond for reclamation with another

government agency, he the small miner is exempt from the

requirement of this subsection.

(4) If a small ainer whe conducts a placer or dredge
mining operation failes to reclaim the operation, he the
emall aminer is liable to the department for all its
reasonable costs of reclamation, including a reasonable
charge for services performed by state personnel and state
materials and equipment used. If the small miner posts a
surety bond, the surety is liable to the state to the extent
of the bond amount and the small miner is liable for the
remainder of the reasonable costs to the state of reclaiming

the operation.
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{S) If a small miner who conducts a placer or dredge
mining operation fails to commence reclamation of the
operation within 6 months after cessation of mining or
within an extended period allowed by the department for good
cause shown or if the small miner fails to diligently
complete reclamation, the department shall notify the small
miner by certified mail that it intends to reclaim the
operation unless the small miner commences reclamation
within 30 days and diligently completes the reclamation. The
notice must be mailed to the address stated on the small
miner exclusion statement or, if the small miner has
notified the department of a different address by letter or
in the annual certification form, to_the most recent address
given to the dJepartment. If the small miner fails to
commence reclamation within 30 days or to diligently
complete reclamation, the department may tevoke the small
miner exclusion statement, forfeit any bond that has been
posted with the department, and enter and reclaim the
operation. If the small miner has not posted a bond with the
department or if the reasonable costs of reclamation exceed
the amount of the bond, the department may also collect
additional reclamation coste, as set forth in subsection
{6), before or after it incurs those costs.

{(6) To collect additional reclamation costs, the

department shall notify the small miner by certified mail,

-4~ HB 442
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at the address determined under subsection (5), of the
additional reasonable reclamation costs and reguest payment
within 30 days. If the small miner does not pay the
additional reclamation coats within 30 days, the department
may bring an action in district court for payment of the
eatimated future costs and, if the department has performed
any reclamation, of its reasonable actual costa. The court
shall order payment of costs it determines to be reasonable
and shall retain Jjurisdiction until reclamation of the
operation is completed. Upon completion of reclamation, the
court shall order payment of any additional costs it deeas
considers reascnable or the refund of any portion of any
payment for estimated costs that exceeds the actual
reasonable costs incurred by the department.

(7)) A small miner who intends to use a cyanide
ote—pyocealinq reagent ghall obtain an operating permit for

that part of his the small miner's operation where the

cyanide ore-processing reagent will be used or disposed of.
(8) The exemption provided in this section does not
apply tog
(a) a person whose failure to comply with the
provisions of this part, the rules adopted under this part,
or a permit or license issued under this part has resulted
in the forfeiture of a bond, unleas that person meets the

conditions described under 82-4-360v;
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{b) a person who has not paid a penalty for which the

department has obtained a judgment pursuant to 82-4-361;

{c) a person who has failed to post a reclamation bond

required by this section, unleaas the department has

certified that the area For which the bond should have been

posted has been reclaimed by that person or reclaimed by the

department and the person haa reimbursed the department for

the cost of the reclamation; or

{(d) a person who has failed to comply with an abatement

order issued pursuant to 82-4-362, unless the department has

completed the abatement and the person has reimbursed the

department for the coat of abatement.

{9) The exemption provided in this section does not
apply to an area under permit pursuant to 82-4-335 or to an
area that has been permitted pursuant to B82-4-335 and
reclaimed by the permittee, the department, or any other
state or federal agency.”

Section 2. section 82-4-331, MCA, is amended to read:

"82-4-331. BExploration license required -- employees
included —- limitation. (1) A person may not engage in
exploration in the state without £firat obtaining an
exploration license from the board, A license must be issued
for a period of 1 year from date of issue and is renewvable
from year to year on application. An application for renewal

must be filed within 30 days preceding the expiration of the
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current license and be accompanied by payment of a fee as
required for a new license. A license may not be renewed if
the applicant for renewal is in violation of any provision
of this part. A license is subject to suspension and
revocation as provided by this part.

{2) Employees of persons halding a valid license under
this part are included in and covered by the license.

(3) A person may not be issued an exploration license
if:

{a) that person's failure to comply with the provisions
of this part, the rulea adopted under this part, or a permit
or license issued under this part has resulted in the
forfeiture of a bond, unleas that person meets the
conditions described in 82-4-360+;

(b) that person has not paid a penalty for which the

department has obtained a judgment pursuant to 82-4-361;

fe} that person has failed to post a reclamation bond

required by 82-4-305, unless the department has certified

that the area for which the bond should have been posted has

been reclaimed by that person or reclaimed by the department

and the person has reimburgped the department for the cost of

the reclamation;

{d) that person has failed to comply with an abatement

order isgsued pursuant to 82-4-362, unless the department has

completed the abatement and the person has reimbursed the
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department for the cost of abatement.”

Section 3. Section 82-4-335, MCA, is amended to read:

*82-4-335. Operating permit — limitation — fees. (1)
A person may not engage in mining, ore processing, or
reprocessing of tailings or waste material, construct or
operate a hard-rock mill, use cyanide ore-processing
reagents, or disturb land in anticipation of those
activities in the state without first obtaining an operating
permit from the board. A separate operating permit is
required for each complex.

(2) A small miner who intends to use a cyanide
ore-processing reagent shall obtain-an oparating permit for

that part of his the small miner's operation wheare the

cyanide ore-processing reagent will be used or disposed of.
{3) Prior to receiving an operating permit from the
board, a person shall pay the basic permit fee of $25. The
department may require a person who is applying for a permit
pursuant to subsection (1) to pay an additional fee not to
exceed the actual amount of contractor and employee expenses
beyond the normal operating expenses of the department
whenever those sxpenses are reasonably necessary to provide
for timely and adequate review of the application, including
any environmental review conducted under Title 75, chapter
1, parts 1 and ;. The department aay further define theae

expenzes by rule. Whenever the department determinea that an
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additional fee is necessary and the additional fee will
exceed $5,000, the department shall notify the applicant
that a fee must be paid anéd submit to the applicant an
itemized estimate of the proposed expenses. The department
shall provide the applicant an opportunity to review the
department's estimated expenses., The applicant may indicate
which proposed expenses the applicant considers duplicative
or excessive, if any.

{4) The person shall submit an application on a form
provided by the board, which must contain the following
information and any other pertinent data reguired by rule:

{a) name and address of the operator and, if a
corporation or other business entity, the name and address
of its officers, directors, owners of 10% or more of any
class of voting stock, partners, and the 1like and its
resident agent for mervice of process, iIf required by law;

{b) minerals expected to be mined;

(¢} a proposed reclamation plan;

(d) expected starting date of operations;

(e) a map showing the specific area to be mined and the
boundaries of the land which that will be disturbed,
topographic detail, the location and names of all streams,
roads, railroads, and utlility lines on or immediately
adjacent to the area, and the location of proposed access

roada to be bullt;
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{f) the names and addresses of the owners of record and
any purchasers under contracts for deed of the surface of
the land within the permit area and the owners of record and
any purchasers under contracts for deed of all surface area
within one-half mile of any part of the permit area,
provided that the department is not required to verify this
information;

{(g) the names and addresses of the present owners of
record and any purchasers under contracts for deed of all
minerals in the land within the permit area, provided that
the department is not required to verify this information;

{h) the source of the applicant's legal right to mine
the mineral on the land affected by the permit, provided
that the department is not required ta verify this
information;

(i) types of accesas roads to be built and manner of
reclamation of road sites on abandonment;

(3) a plan vwhich will provide, within limits of normal
operating procedures of the industry, for completion of the
operation;

(k) ground water and surface water hydrologic data
gathered Erom a sufficient number of sources and length of
time to characterize the hydrologic regime;

{1} a plan detailing the design, operation, and

monjitoring of impounding atructures, including but not
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limited to tailings impoundments and water rcnervoira,
sufficient to ensure that the structures are safe and
stable;

(m} a plan identifying methods to be used to wmonitor
for the accidental discharge of objectionable materials and
remedial action plans to be used@ to control and mitigate
discharges to surface or ground water; and

{(n) an evaluation of the expected life of any tailings
impoundment or waste area and the potential for expansion of
the tailings impoundment or waste site.

{S) Except as provided in subsection (7)., the permit
provided for in subsection (1) for a large-scale mineral
development as defined in 90-6-302 must be conditioned to
provide that activities under the permit may not comsence
until the impact plan is approved under 90-6-307 and until
the permittee has provided a written guarantee to the
department and to the hard-rock mining impact board of
compliance within the time schedule with the commitaent made
in the approved impact plan, as provided in 90-6-307. If the
permittee doeas not comply with that commitment within the
time scheduled, the board, upon receipt o¢f written notice

from the hard-rock mining impact board, shall suspend the

permit until it receives written notice from the hard-rock
mining impact board that the permittee is in compliance,

(&) When the department determines that a permittee haa
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become or will become a large-scale mineral developer
pursuant to B82-4-339 and 90-6-302 and provides notice as
required under 82-4-339, within 6 montha of receiving the
notice, the permittee 8hall provide the board with proof
that he the permittee has obtained a waiver of the impact
plan requirement from the hard-rock mining impact board or
that he the permittee has filed an impact plan with the
hard-rock mining impact board and the appropriate county or
counties. If the parmittee doas not file the required proof
or if the hard-rock mining impact board certifies to the
board that the permittee has failed to comply with the
hard;rock mining impact review and implementation
requirements in Title 90, chapter 6, parts 3 and 4, the
board ghall suspend the permit until the permittee files the
required proof or until the hard-rock mining impact board
certifies that the permittee has complied with the hard-rock
mining impact review and implementation requirements.

(7} Compliance with 90-6-307 1is not required for
exploration and bulk sampling for metallurgical testing when
the aggregate samples are less than 10,900 tons.

(8) A person may not be lssued an operating permit if:

(a) that person‘sa failure to comply with the provisions
of thig part, the rules adopted under this part, or a permit
or license issued under this part has resulted in the

forfeiture of a bond, unless that person meets - the
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conditions described in 82-4-360x;

{b) that person has not paid a penalty for which the
department has obtained a judgment pursuant to 82-4-361;

{c}] that person has failed to post a reclamation bond

required by 82-4-305, unless the department has certified

that the area for which the bond should have been posted has
been reclaimed by that person or reclaimed by the department

and the person has reimbursed the department for the cost of

the reclamation;

{d) that person has failed to comply with an abatement

order_issued pursuant to 82-4-362, unless the department has

completed the abatement and the person has reimbursed the

department for the cost of abatement.

{9) A person may not be issued a permit under this part
unless, at the time of submission of a bond, the person
provides the current information reguired in subsection
(4){a) and:

(ay (1) certifies that the person is not currently in
violation in this state of any law, rule, or regulation of
this state or of the United States pertaining to air
quality, water qQuality, or mined land reclamation; or

{l1) presents a certification by tha administering
agency that the vioclation is in the process of being
corrected to the agency's satisfaction or is the subject of

a bona fide administrative or judicial appeal; and
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(b) if the person is a partnership, corporation, or
other business associaticn, provides the certification
required by subsection (9)(aj(t) or {(9)la)(ii), as
applicable, for any partners, officers, directors, owners of
10% or more of any class of voting stock, and business

association members.”
Section 4. section 82-4-337, MCA, is amended to read:
*82-4-337. Inspection -- issuance of operating permit
- modification. (1) (a) The board shall cause all
applications for operating permits to be reviewed for

coapleteness within 60 days of receipt of the initial

application and within 30 days of receipt of responses to
notices of deficiencies. The board ghall notify the

applicant concerning completeness as soon as possible. An
application is considered complete unless the applicant is
notified of any déficiencies within 30-days-of-receipt the
appropriate review period.

{b) Unless the review period is extended as provided in
this section, the board shall review the adequacy of the
proposed reclasation plan and plan of cperation within 30
days of the determination that the application is coaplete
or within 60 days of receipt of the application if the board
does not notify the applicant of any deficienciea in the
application. 1If the applicant is not notified of

deficiencies or inadequacies in the proposed reclamation
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plan and plan of operation within sueh the time period, the
operating permit shaii-be is issued upon receipt of the bond
as required in 82-4-338 and pursuant tao the requirements of
subsection (1l){c). The department ghall promptly notify the
applicant of the form and amount of bond which will be
required.

(c) Ne A permit may not be issued until:

(i) sufficient bond has been submitted pursuant to
82-4-338;

{ii) the information and certification have been

'sub-itted pursuant to 82-4-335(9): and

(iii) the department has found that permit issuance is
not prohibited by B2-4-335(8) or B2-4-341(6).

{d) (i) Prior to issuance of a permit, the department
shall inspect the site unless the department has failed to
act on the application within the time prescribed in
subsection ({(1)(b). If the site is not accessible due to
extended adverse weather conditions, the department may
extend the time period prescribed in subsection (1)(b) by
not more than 180 days to allow inspection of the site and
reasonable review. The department must shall serve writtaen
notice of extension upon the applicant in person or by
certified mail, and any such extension is subject to appeal
to the board in accordance with the Hontana Adainistrative
Procedure Act.
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{1i) If the department determines that additional time
is needed to review the application and reclamation plan for
a major operation, the department and the applicant shall
negotiate to extend the period prescribed in subsection
{1){b}) by not more than 365 days in order to permit
reasonable review.

{iii) Pailure of the board to act upon a complete
application within the extengion period constitutes approval
of the application, and the permit shaii must be iasued
promptly upoh receipt of the bond as required in 82-4-338.

(2) The operating permit shaii must be granted for the
period required to complete the operation and shaii—-be is
valid until the operation authorized by the permit is
completed or abandoned unless the permit is suspended or
revoked by the board as provided in this part.

(3) The operating permit shaii must provide that the
reclamation plan may be modified by the board, upon proper
application of the permittee or department, after timely
notice and opportunity for hearing, at any time during the
term of the permit and for any of the following reasons:

{a) to modify the requirements so they will not
conflict with existing laws;

{b} when the previously adopted reclamation plan is
impossible or impracticable to implement and maintain;

{c) when significant environmental problem situations
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are revealed by field inspection,"

NEW SECTION. Section 5. aAsendwent or revision of
operating permits. (1) During the term of an operating
permit, an opeiator may apply for an amendment or revision
to the permit. The operator may not apply for an amendment
to delete disturbed acreage from the permit.

(2) Applications for major amendments must be processed
in the same manner ag applications for new permits.

{(3) Major amendments are those that may significantly
affect the environment. Minor awendments are those that will
not significantly affect the environment. The department
shat: MAY' by rule establish criteria for classification of
amendments as major or alnor. The rules must establish
requirements for the content of applications for amendments
and revisions and procedures for processing of minor
amendments.

{4) If the department demonstrates that a revision may
result in a significant environmental impact that was not
previcusly AND SUBSTANTIALLY evaluatsd in an environmental
impact statement, the application must be processed in the
same manner as is provided for new permits. Applications for

MINOR AMENDMENTS AND other revisions must be processed

within 30 days of receipt of a-ceapiete AN application.

Section 8. Section 82-4-338, MCA, ls amended to read:

*82-4-338. Performaoce bond. (1) The applicant shall
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file with the dJdepartment a bond payable to the state of
Montana with surety satisfactory to the department in the
sum to be determined by the department of not less than $200
or more than $2,500 for each acre or fraction thereof of an
acre of the disturbed area, conditioned upon the faithful
performance of the requirements of this part, and the rules
of the board, and the permit. In lieu of such a bond, the
applicant may file with the board a cash deposit, an
assignment of a certificate of deposit, or other surety.
acceptable to the board. Regardless of the abave limits in

this subsection, the bond shai: may not be less than the

estimated cost to the state to compiete-the-reciamatien—of

the-disturbed-iand ensure compliance with this part, the

rules, and the peramit. A public or governmental agency shaii

may not be required to post a bond under the provisions of
this part. A blanket performance bond covering two or more
operations may be accepted by the board. Suech A blanket bond
shaii must adeguately secure the estimated total number of
acres of disturbed land.

(2) The department shall review the amount of each bond
at least every 5 years and shall consult with the 1licensee
or permittee if the review indicates that the bond level
should be adjusted. When determined by the department that
the set bonding level of a permit or license does not

represent the present costs of reciamatien compliance with
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this part, the rulea, and the permit, the department may

modify the bonding requirements of that permit or 1license.
The depart-eﬁt shall make written findings, give the
licensee or peraittee a copy of the £findings, and, for
operating permits, publish notice of the £findings in a
newspaper of general circulqtion in the county in which the
operation is located. The permittee or any person with an
intereat that may be adversely affected may obtain a
contested case hearing under the provisions of the MNontana
Administrative Procedure Act on the adjusted bond level by
£iling with the department within 30 days of the notice a
written request for hearing.

{3) A bond filed in accordance with the praovisions of
this part may not be released by the department until the
provigions of this part, the rules adopted pursuant to this
part, and this--reciamation--plan the permit have been
fulfilled.

{4) No A bond filed for an operating permit obtained
under 82-4-335 may not be released until the public has been
provided an opportunity for a hearing."

Section 7. section 82-4-362, MCA, is amended to read:

"82-4-362. Suspension of permits -- hearing. (1) If any
of the requirements of thie part, the rules adopted under
this part, or a licenage, permit., or reclamation plap has not

been complied with within--the-—time--itmita-—-set--by--the
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department——or--board——or-by-this-part, the department shall
serve a notice of noncompliance on the licensee or permittee
or, if necessary, the commissioner shall order the
suspension of the permit. The commisaioner may order
immediate suspension of a permit whenever he the
commigsioner wakes a finding that a violation of this part,
the rules adopted under this part, or a license or permit,
including the reclamation plan, is creating an imminent
danger to the health or safety of persons ocutside the permit
arsa. The notice 5: order must be handed to the licensee or
permittee in person or served by certified or-registered
mail addressed to the permanent address shown on the
application for a 1license or permit. The notice of

noncospliance or order of suspension must specify in what

respects the operator has failed to comply with this part,
the rules adopted under this part, Lhe permit, or the

reclamation plan and must, if the violation has not been

abated, order abatement within a gpecified time period.

{2) If the licensee or permittee has not complied with
the requirements set forth in the notice of noncompliance ar
ordar of suspension within the time limits set thereia in

the notice or order, the permit may be revoked by order of

the board ané the performance bond forfeited to the
Jdepartment, The licensee or permittee is entitled to a

hearing before the department on the revocation of a perait
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or license or the forfeiture of a performance bond if a
hearing is reguested within 30 days after service of notice
as provided in subsection {1). The notice must state when
those measures may be undertaken and must give notice of
opportunity for a hearing. If a hearing is requested within
the 30-day period, the permit or license may not be revoked
and the bond may not be forfeited until a final decision is
made by the department.

{3) If a permittee fails to pay the fee or file the
report regquired under 82-4-339, the department shall serve
notice of this failure, by certified mail or personal
delivery, on the permittee. If the permittee does not comply
within 30 days of receipt of the notice, the commissioner
shall suspend the permit. The commisaioner shall reinstate
the permit upon compliance.*

NEW SECTION. Section 8. cCodification instruction.
[8ection 5] is intended to be codified as an integral part
of Title 82, chapter 4, part 3, and the provisions of Title
82, chapter 4, part 3, apply to [section S5).

NEW-88eP10N s —-SEETION- 9 - COORDENATION- - ENGPRUCBION-~ -5

{PHEIS-~AET}-—8--PASHED--AND-IP-FT-INCLUDRO - { SBETION-51-THA®

APPREYS-THRE-AMENDMENT-OR-REVIEION-OF -OPERATING - PERMITH7-THEN

{8BEPION-3-OF~SENAYR-BILE-NO--320{-25-VOEbr

-End=-
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