
HOUSE BILL NO. 417 

INTRODUCED BY TUNBY, HARPER, FAGG, WELDON 
BY REQUEST OF THE DEPARTMENT OF 

HEALTH AND ENVIRONMENTAL SCIENCES 

FEBRUARY 1, 1993 

FEBRUARY 12, 1993 

FEBRUARY 13, 1993 

FEBRUARY 15, 1993 

FEBRUARY 16, 1993 

FEBRUARY 17, 1993 

FEBRUARY 18, 1993 

FEBRUARY 20, 1993 

MARCH 16, 1993 

MARCH 17, 1993 

MARCH 18, 1993 

MARCH 19, 1993 

MARCH 20, 1993 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON NATURAL RESOURCES. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS AS AMENDED. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 68; NOES, 31. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON NATURAL RESOURCES. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN. REPORT ADOPTED. 

SECOND READING, NOT CONCURRED IN. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 27; NOES, 23, 

RETURNED TO HOUSE. 

IN THE HOUSE 

RECEIVED FROM SENATE. 

SENT TO ENROLLING. 



REPORTED CORRECTLY ENROLLED. 
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INTRODUCED 

, S BILL 

BY 

HEALTH AND ENVIRONMENTAL SCIENCES 

Ji_) d ,tZ t'M--

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE 

ASSESSMENT OF ADMINISTRATIVE PENALTIES UNDER THE MONTANA 

HAZARDOUS WASTE AND UNDERGROUND STORAGE TANK ACT; PROVIDING 

RULEMAKING AUTHORITY TO ADOPT AN ADMINISTRATIVE PENALTY 

SCHEDULE AND A SYSTEM FOR ASSESSMENT OF ADMINISTRATIVE 

PENALTIES, NOTICE, AND APPEALS; PROVIDING FOR PENALTY FUNDS 

TO BE PAID INTO THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL 

SCIENCES' UNDERGROUND STORAGE TANK SPECIAL REVENUE ACCOUNT 

AND FOR APPROPRIATIONS FROM THAT ACCOUNT FOR THE PURPOSE OF 

SUPPORTING THE DEPARTMENT'S ADMINISTRATIVE PENALTY PROGRAM; 

AMENDING SECTIONS 75-10-405, 75-10-413, 75-10-417, AND 

75-10-447, MCA; AND PROVIDING AN IltllEDIATE EFFECTIVE DATE 

AND AN APPLICABILITY DATE," 

STATEMENT OF INTENT 

A statement of intent ia required for this bill because 

the bill gives the department of health and envirorunental 

sciences authority to adopt administrative rules. The 

legislature intends that the administrative penalties 

provided by this bill be used to encourage compliance with 
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the Montana underground storage tank laws and rules by, 

allowing more timely and efficient processing of enforcement 

actions without the need for seeking a higher penalty 

through district court, To promote these goals, the 

department should develop rules that provide for a range of 

penalties for specific violations, the form for notice of 

violation, an expedited appeal, and a penalty mitigation 

process. In doing so, the department shall ensure that its 

rules and penalty schedule are consistent with the criteria 

set forth in (section 4), The department shall ensure that 

the rules, the penalty schedule, and a statement of the 

department's enforcement policy are disseminated to the 

regulated community. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 75-10-405, MCA, is amended to read: 

"75-10-405. Adainiatrative rules. (1) The department 

may adopt, amend, or repeal rules governin9 hazardous waste, 

including but not limited to the following: 

(a) identification and classification of those 

hazardous wastes subject to regulation and those that are 

not: 

(b) requirements for the proper treatment, storage, 

transportation, and disposal of hazardous waste: 

(C) requirements for siting, design, operation, 
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maintenance, monitoring, inspection, closure, postclosure, 

and reclaaation of hazardous waste management facilities; 

(d) requirements for the issuance, denial, renewal, 

modification, and revocation of permits for hazardous waste 

management facilities; 

(e) requirements for corrective action within and 

outside of facility boundaries and for financial 

of that corrective action; 

assurance 

(f) requirements for manifests and the manifest systea 

for tracking hazardous waste and for reporting and 

recordkeeping by generators, transporters, and owners and 

operators of hazardous waste management facilities; 

(g) requireaenta for training of facility personnel and 

for financial assurance of facility owners and operators and 

for liability of guarantors providing financial assurance; 

(hi requirements for registration of generators and 

transporters; 

(i) a schedule of fees for hazardous waste management 

facility permits and registration of 

generators; 

hazardous waste 

of 

(j) a schedule of fees to defray a portion of the costs 

eatablishing, operating, and maintaining any state 

hazardous waste ■anageaent facility authorized by 75-10-412; 

(k) requirements for availability to the public of 

information obtained by the department regarding facilities 
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and sitea used for the treat■ent, storage, and disposal of 

hazardous wastes: and 

(1) other rules which are necessary to obtain and 

maintain authorization under the federal program. 

(2) The department ■ay not adopt rules under this part 

that are more restrictive than those promulgated by the 

federal government under the Resource Conservation 

Recovery Act of 1976, as amended, 

department: 

except that 

and 

the 

(a) ■ay require the registration of transporters not 

otherwise required to register with the state of Montana 

pursuant to the federal Resource Conservation and Recovery 

Act of 1976, as a.mended; 

(b) may require generators and facilities to report on 

an annual rather than on a biennial basis; 

(c) may adopt requirements for the prevention and 

correction of leakage from underground storage tanks, 

including: 

(i) reporting by owners and operators; 

(ii) financial responsibility; 

(iii) release detection, prevention, and 

action; 

corrective 

(iv) standards for design, construction, inatallation, 

and closure; 

(v) development of a schedule of fees, not to exceed 
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$50 for a tank over 1,100 gallons and not to exceed $20 for 

a tank 1,100 gallons or less, per tank, for tank 

notification and permits to defray state and local costs of 

implementing an underground storage tank program; and 

(vi) a penalty schedule and a system for assessment of 

administrative penalties, notice, and appeals under (section 

41; and 

tYit(vii) delegation of authority and funds to local 

agents for inspections and implementation. The delegation of 

authority to local agents must complement and may not 

duplicate 

adopted 

existing authority 

by the department of 

underground storage tanks. 

(d) may adopt regulatory 

waste transfer facilities; 

for implementation of rules 

justice that relate to 

requiremehts for hazardous 

(e) shall require the owner or manager of any proposed 

commercial facility for the storage, collection, or transfer 

of hazardous waste to conduct a public bearing, as provided 

for in 75-10-441; and 

(f) 111ay adopt rules and performance standards for 

industrial furnaces and boilers that burn hazardous wastes. 

The rulea and performance standards: 

(i) may be adopted if there are no federal regulations; 

or 

(ii) may be 110re restrictive than federal regulations.• 

-5-

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0840/D1 

Section 2. Section 75-10-413, .NCA, is amended to read: 

"75-10-413. Adlliniatrative enforceaent. 

department believes that a violation of this 

( 1) 

part, 

When the 

a rule 

adopted under this part, or a permit provision has occurred, 

it may serve written notice of the violation personally or 

by certified mail on the alleged violator or his the 

violator's agent. The notice ■ust specify the provision of 

this pa;t, the rule, or the permit provision alleged to be 

violated and the facts alleged to constitute a violation and 

may include an order to take necessary corrective action 

within a reasonable period of ti■e stated in the order. The 

order becomes final unless, within 30 days after the notice 

is served, the person named requests in writing a hearing 

before the board. On receipt of the request, the board shall 

schedule a hearing. Service by mail is complete on the date 

of mailing. 

(2) If, after a hearing held under subsection (1), the 

board finds that a violation has occurred, it shall either 

affir■ or modify the depart■ent'a order previously issued. 

An order issued by the depart-nt or by the board may 

prescribe the date by which the violation must cease and may 

prescribe time limits for particular action. If, after 

hearing, the board finds no that a violation has~ 

occurred, it shall rescind the department's order. 

(3) tn■~ead In addition to or instead of issuing an 
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order pursuant to subsection (11, the department may e¼~her: 

(a) require tbe alleged violator to appear before the 

board or depart-nt, by subpoena or subpoena duces tecum, 

for a hearing at a time and place specified in the notice to 

answer the charges complained of or to provide information 

regarding the alleged violation or its actual or potential 

impact on public health and welfare or the environment; or 

(b) initiate action under 75-10-414, 75-10-417, or 

75-10-418T; or 

(ct for underground storage tank violations, assess 

administrative pen~lti~s and i ■sue CQrre~tive action orders 

under [section 4]. 

(4) In the case of disobedience of any subpoena issued 

and served under this section or of the refusal of any 

witness to testify as to any -terial matter with re3ard to 

which he the witness may be interrogated in a hearing or 

investigation before the board or the department, the board 

or department may apply to any district court in the state 

for an order to compel compliance with the aubpoena or the 

giving of testimony. The court shall hear the matter as 

expeditiously as possible. If the disobedience or refusal is 

found to be unjustified, the court shall enter an order 

requiring compliance. Disobedience of the order is 

punishable by contempt of court in the same manner and by 

the same procedures as is provided for like conduct 
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committed in the course of civil actions in district court. 

(5) This section does not prevent the board or 

department froa aaking efforts to obtain voluntary 

coapliance through warning, conference, or any other 

appropriate means.• 

s.ction 3. Section 75-10-417, NCA, is amended to read: 

"75-10-417. Civil penalties. (1) Ally ! person who 

violates any provision of this part, a rule adopted under 

thia part, an order of the depart-nt or the board, or a· 

permit ia subject to a civil penalty not to exceed $10,D00 

per violation. Each day of violation constitutes a separate 

violation. 

(2) The depart-nt ■ay institute and maintain in the 

na■e of the state any enforce9ent proceedings under this 

section. Upon request of the department, the attorney 

general or the county attorney of the county of violation 

shall petition the district court to impose, assess, and 

recover the civil penalty. 

(3) Action under this section does not bar: 

(a) enforcement of this part, rules adopted under this 

part, orders of the department or the board, or permits by 

injunction or other appropriate remedy; or 

(bl action under 75-10-418. 

(4) Money collected under this section sha¼i must be 

deposited in the state general fund, except for civil 
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penalties collected for underground storage tank violations, 

which must be deposited in the underground storage tank 

specia~ r~venue account established in 75-10-447." 

NEW SECTION. Section 4. Adainistrative penalties for 

underground storage tank violations -- appeals -- venue for 

hearings. (1) A person who violates any of the underground 

storage tank provisions of this chapter or any underground 

storage tank rules promulgated under the authority of this 

chapter may be assessed and ordered by the department to pay 

an administrative penalty not to exceed $500 per violation. 

This limitation on administrative penalties applies only to 

penalties assessed under this section. Each occurrence of 

the violation and each day it remains uncorrected 

constitutes a separate violation. The department may suspend 

a portion of the administrative penalty assessed under this 

section if the condition that caused the assessment of the 

penalty is corrected within a specified time. Assessment of 

an administrative penalty under this section may be made in 

conjunction with any order or other administrative action 

authorized by Title 75, chapter 11, or by this chapter. 

(2) When the department assesses an administrative 

penalty under this section, it must have written notice 

served personally or by certified mail on the alleged 

violator or the violator's agent. For purposes of this 

chapter, service by aail is complete on the day of mailing. 
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The notice must state: 

(a) the proviaion alleged to be violated; 

(b) the fact■ alleged to constitute the violation, 

(c) the amount of the administrative penalty assessed 

under this section; 

(d) the amount, if any, of the penalty to be suspended 

upon correction of the condition that caused the assessment 

of the penalty; 

(e) the nature of any corrective action the department 

requires, whether or not a portion of the penalty is to be 

suspended; 

(fl as applicable, the time within which the corrective 

action is to be taken and the time within which the 

administrative penalty is to be paid; 

(91 the right to appeal or to a hearing to mitigate the 

penalty assessed and the time, place, and nature of any 

hearing; and 

(hi that a formal proceeding may be waived. 

(3) The depart-nt shall provide each person assessed a 

penalty under this section an opportunity for a hearing to 

either contest the alleged violation or request mitigation 

of the penalty. The contested case provisions of the Montana 

Administrative Procedure Act, provided for in Title 2, 

chapter 4, part 6, apply to a hearing conducted under this 

section. If a hearing is held under this section, it must be 
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held in Lewia and Clark County. 

C4) The 

and ■iniaum 

determining 

department shall publish a schedule of -xi■um 

penalties 

appropriate 

for specific violations. ln 

penalties for violations, the 

department shall consider the gravity of the violations and 

the potential for significant harm to public health or the 

environment. In deter■ining the appropriate amount of 

penalty, if any, to be suspended upon correction of the 

condition that caused the penalty assessment, the department 

shall consider the cooperation and the degree of care 

exercised by the person assessed the penalty, how 

expeditiously the violation was corrected, and whether 

significant harm resulted to the public health or the 

environment from the violation. 

(5) If the department is unable to collect an 

administrative penalty assessed under this section or if a 

person fails to pay all or any portion of an administrative 

penalty assessed under this section, the department may take 

action in district court to recover the penalty aaount and 

any additional aaounts assessed or sought under Title 75, 

chapter 11, or this chapter. 

C6) Action under this section does not bar action under 

Title 75, chapter 11, or this chapter, or any other remedy 

available to the department for violations of underground 

storage tank laws or rules pr-ulgated under those laws. 
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(7) Adainiatrative penalties collected under this 

section must be deposited in the underground storage tank 

special revenue account established in 75-10-477. 

Section&. Section 75-10-447, MCA, is amended to read: 

•75-10-447. Undergrou.nd storage tank special revenue 

account. Cl) There is an underground storage tank account 

within the state special revenue fund established 

17-2-102. There must be paid into the account: 

in 

(a) revenues fr- underground storage tank permit and 

notification fees; and 

(bl corrective action costs, damages, and penalties 

recovered under section 9003 of the federal Resource 

Conservation and Recovery Act of 1976, as amended; and 

(cl civil penalties collected for underground storage 

tank violations under 75-10-417 and adainistrative penalties 

collected under (section 4). 

C2) Appropriations may be made from the underground 

storage tank account for the following purposes only: 

Ca) state and local government costs of implementing 

the underground storage tank leak prevention program; er 

(bl state and local governaent costs relating to the 

investigation of leaking underground storage tanks; or 

(cl state costs relating to~the administration of the 

acjainiatrative penalty progr~••• 

NElii SECT!ON_, Section &. Codification instruction. 

-12-
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[Section 4) is intended to be codified as an integral part 

of Title 75, chapter 10, part 4, and the provisions of Title 

75, chapter 10, part 4, apply to [section 4). 

NEW SECTION. Section 7. Applicability. 

applies to all department of health and 

(This act) 

environmental 

sciences' notices served on alleged violators pursuant to 

(section 4) beginning October 1, 1993, or on the date of 

adoption of the department's rules under 

75-10-405(2)(c)(vi), whichever is earlier. 

NEW SECTION. Section 8. Effective date. [This act) is 

11 effective on passage and approval. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0417. as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: An act providing for the assessment of administrative penalties under the Montana 
Hazardous Waste and Underground Storage Tank Act; providing rulemaking authority to adopt an administrative penalty schedule 
and a system for assessment of administrative penalties, notice, and appeals; providing for penalty funds to be paid into 
the Department of Health and Environmental Sciences Underground Storage Tank Program special revenue account and for 
appropriation from that account to support the Administrative Penalty Program. 

ASSUMPTIONS: 
1. Existing legal, technical and support program staff will be utilized for implementing provisions of this bill. On 

occasion, it may be necessary for the DHES to contract for an administrative hearing officer. 
2. An average of 200 underground storage tank facilities will be inspected annually. Violations which merit the assessment 

of administrative penalties will be discovered in approximately 10\ of the inspections (20 cases). In five of the 
cases, administrative penalties averaging $500 per case will be collected; in ten of the cases administrative penalties 
averaging $250 per case will be collected; and in the remaining 5 cases penalties averaging $50 per case will be 
collected. Total administrative penalties collected annually will be $5,250. 

3. Penalties collected will be used to offset increased operating expenses to administer the Administrative Penalties 
Program, issue notices, conduct mitigation hearings and respond to appeals. 

4. If this bill passes, the UST Leak Prevention Program will have its state special revenue appropriation increased by 
$5,250 for FY94 and $5,250 for FY95. 

FISCAL IMPACT: 
llia.!!:lns;!;i tyreg; 

Personal Services 
Operating Expenses 
Equipment 
Grants 
Total 

Funginq: 
Installer Lie & Permit Acc. 
Hazardous Waste-CBRCLA 
UST Leak Prevention Program 
Underground Storage Tank 
Total 

~L 
DAVE LEWIS, BUDGET DIRECTOR 

FY , 

Current ;(&w Pro52osed Law 
369,787 
202,018 

4,517 
312.604 
888,926 

126,647 
54,167 

545,612 
162.500 
888,926 

7__~5-97 
DATE 

369,787 
207,268 

4,517 
312,fii04 
894,176 

126,647 
54,167 

550,862 
162.500 
894,176 

Office of Budget and Program Planning 

FY' 
Difference Current 1.5!,w ~I:Ql2QSed Law Differenc!ii! 

0 370,128 370,128 0 
5,250 201,227 206,477 5,250 

0 4,533 4,533 0 
0 312,604 312.604 0 

5,250 888,492 893,742 5,250 

0 159,820 159,820 0 
0 54,167 54,167 0 

5,250 512,005 517,255 5,250 
____o, 162,500 162,500 0 
5,250 888,492 893,742 5,250 

&!t?·¼;f -- .Z-b- ~J 
ROLPH TUNBY, PRIMARY SPONSOR DATE 
Fiscal Note for HB0417. as introduced µ-I$ 4117 
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HOUSE BILL NO. 417 

IN'l'ROOOCED BY TUNBY, BARPBR, FAGG, NELDON 

BY REQUEST OF THE DEPARTMENT OF 

HEALTH AND ENVIRONMBNTAL SCIENCES 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE 

ASSESSMENT OF ADMINISTRATIVE PEIIALTIES UNDER THE MONTANA 

HAZARDOUS WASTE AND UNDERGROUND STORAGE TANK ACT: PROVIDING 

RULEMAKING AIJTHORITY TO ADOPT AN ADMINISTRATIVE PENALTY 

SCHEDULE AND A SYSTEM FOR ASSESSMENT OF ADMINISTRATIVE 

PEIIALTIES, NOTICE, AND APPEALS: PROVIDING FOR PENALTY FUNDS 

TO BE PAID INTO THE BBPARftll!llff-8P-HBAl,•H--AN9--BNYfR9NMBN'fAI, 

ee1BNeas~--8NBBll9R8!111B--8'!!'8RASB-•ANN-BPBefA&-RBYBN8B-Aee811N!' 

STATE GENERAL f'UND; ANB PROVIDING FOR APPROPRIATIONS FROM 

•RA• THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES' 

UNDERGROUND STORAGE TANK SPECIAL REVENUE ACCOUNT FOR THE 

PURPOSE OF SUPPORTING THE DEPARTIIEN'l''S ADMINISTRATIVE 

PENALTY PROGRAM: AMENDING SECTIONS 75-10-405, 75-10-413, 

95-ft-4¼97 AND 75-10-447, MCA: AND PROVIDING AN IMMEDIATE 

EFFECTIVE DATE AND AN APPLICABILITY DATE." 

STATEMENT OP INTENT 

A state■ent of intent ia required for this bill becauae 

the bill gives the depart■ent of health and environmental 

sciences authority to adopt ad■inistrative rule■• The 
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legislature intend■ that the ad■ini■trative penalties 

provided by thi■ bill be used to encourage C011pliance with 

the Montana underground ■torage tank laws and rules by 

allowing more ti■ely and efficient processing of enforce■ent 

actions without the need for seeking a higher penalty 

through district court. To pro■ote these goals, the 

depart-nt should develop rules that provide for a range of 

penalties for specific violations, the for■ for notice of 

violation, an expedited appeal, and a penalty ■itigation 

process. In, doing so, the depart■ent shall ensure that ita 

rules and penalty schedule are consistent with the criteria 

set forth in (section 4 11- The department shall ensure that 

the rules, the penalty schedule, and a state■ent of the 

depart■ent's enforce■ent policy are disseminated to the 

regulated coaaunity. 

BE IT ENACTED BY THE LEGISLATURE OP THE STATE OP MON'l'ANA1 

Section 1. section 75-10-405, MCA, is amended to read: 

"75-10-405. Ad■ini■trative rules. (1) The department 

■ay adopt, amend, or repeal rules governing hazardous waste, 

including but not li■ited to the following: 

(a) identification and classification of those 

hazardous wastes subject to regulation and those that are 

not; 

Cbl requirements for the proper treatment, atorage, 

-2- HB 417 
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transportation, and disposal of hazardous waate1 

(c) require■ents for ■iting, de■ign, operation, 

11aintenance, ■onltoring, in■pection, closure, postclo■ure, 

and recla■ation of hazardous waste aanagement facilities: 

(d) require■ents for the i ■■uance, denial, renewal, 

■odification, and revocation of per■its for hazardous waste 

■anage-nt facilities: 

(e) require■ent■ for corrective action within and 

outside of facility boundaries and for financial assurance 

of that corrective action; 

(f) require■ents for ■anifeat■ and the manifest syate■ 

for tracking hazardous waste and for reporting and 

recordkeeping by generators, transporters, and owners and 

operator■ of hazardoua waste ■anage■ent facilities; 

Cg) require-nts for training of facility personnel and 

for financial assurance of facility owners and operators and 

for liability of guarantors providing financial assurance, 

Ch) requirement■ for registration of generators and 

tran■portera; 

(i) a schedule of fees for hazardous waate ■anage-nt 

facility per■its and registration of hazardous waste 

generators; 

Cj) a schedule of fees to defray a portion of the coat■ 

of establishing, operating, and ■aintaining any state 

hazardoua waste aanage-nt facility authorized by 75-10-4121 
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Ck) requir.-nts for availability to the public or 

infor■ation obtained by the depart-nt r99arding facilities 

and sites used for the treat-nt, atorage, and dispoaal of 

hazardous wastea1 and 

(1) other rules which are necessary to obtain and 

■aintain authorization under the federal progru. 

12) The depart-nt ■ay not adopt rule■ under this part 

that are ■ore restrictive than those pro■ulgated by the 

federal govern■ent under the Reaource Conservation and 

Recovery Act of 1976, as a-nded, except that the 

depart■ent: 

Ca) ■ay require the registration of transporter■ not 

otherwise required to register with the state of Montana 

pursuant to the federal Resource Conservation and Recovery 

Act of 1976, as a-nded; 

Cb) ■ay require generators and facilities to report on 

an annual rather than on a biennial basis; 

Cc) ■ay adopt requirements for the 

correction of leakage fro■ underground 

including: 

(i) reporting by owners and operators; 

Cii) financial responsibility; 

prevention and 

storage tanks, 

C iii) release detection, prevention, and corrective 

action; 

(iv) standards for design, construction, installation, 
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and closure; 

(vi developaent of a schedule of fee■, not to exceed 

$50 for a tank over 1,100 gallons and not to exceed $20 for 

a tank 1,100 gallons or le■■, per tank, for tank 

notification and per■its to defray state and local cost■ of 

imple■enting an underground storage tank program; and 

(Vil a penalty schedule and a systea for aseeeeaent of 

adaini■trative penalties, notice, and appeals under [section 

4 3); and 

t•¼t1Y!!.1 delegation of authority and funds to local 

agents for inspections and i■pleaentation. The delegation of 

authority to local agents ■ust co■ple■ent and may not 

duplicate existing authority for 

adopted by the depart■ent of 

underground storage tank■• 

illl)le■entation of rules 

justice that relate to 

(di may adopt regulatory requirements for hazardous 

waste transfer facilities; 

(e) shall require the owner or ■anager of any proposed 

coa■ercial facility for the storage, collection, or transfer 

of hasardoue waste to conduct a public hearing, as provided 

for in 75-10-441; and 

(f) ■ay adopt rules and performance standards for 

industrial furnaces and boilers that burn hazardous wastes. 

The rules and perfor■ance standards: 

(i) may be adopted if there are no federal regulations; 
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or 

(ii) ■ay be aore restrictive than federal regulations.• 

Section 2. section 75-10-413, MCA, le -■ended to read: 

•15-10-413. Amini■tratiwt enfor-nt. (11 When the 

department believes that a violation of this part, a rule 

adopted under this part, or a permit provision ha■ occurred, 

it aay serve written notice of the violation personally or 

by certified mall on the alleged violator or h¼■ the 

violator's agent. The notice ■ust specify the provision of 

this part, the rule, or the permit provision alleged to be 

violated and the facts alleged to constitute a violation and 

■ay include an order to take necessary corrective action 

within a reasonable period of time stated in the order. The 

order becomes final unless, within 30 days after the notice 

is served, the per■on named requests in writing a hearing 

before the board. On receipt of the request, the board shall 

schedule a hearing. Service by mail la complete on the date 

of mailing. 

(21 If, after a hearing held under subsection (1), the 

board finds that a violation has occurred, it shall either 

affirm or IIOdify the depart■ent'e order previously issued. 

An order issued by the department or by the board may 

prescribe the date by which the violation must cease and ■ay 

prescribe time li■its for particular action. If, after 

hearing, the board finds no that a violation has ~ 

-6- BB 417 



1 

2 

3 

4 

5 

Ii 

7 

8 

g 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

BB 0417/02 

occurred, it ahall reacind the departaant'a order. 

13) ¼nateed In addition to or inatead of iaaulng an 

order purauant to aubaection Ill, the depart-nt -y either: 

Ca) require the alleged violator to appear before the 

board or departaent, by aubpoena or aubpoena duce■ tecua, 

for a hearing at a tiae and place specified in the notice to 

anaver the charges coaplained of or to provide infor-tion 

regarding the alleged violation or its actual or potential 

iapact on public health and welfare or the environment: or 

(b) initiate action under 75-10-414, 75-10-417, or 

75-10-418T; or 

(c) for underground storage tank violations, asaeaa 

adllinistrative penalties and i ■aue corrective action orders 

under !section! 11..,_ 

14) In the case of disobedience of any subpoena issued 

and served under thia section or of the refuaal of any 

vitneaa to teatify aa to any material -tter with regard to 

vhich he the witneaa -y be interrogated in a hearing or 

investigation before the board or the departllt!nt, the board 

or departaent -y apply to any diatrict court in the atate 

for an order to coapel coapliance with the aubpoena or the 

giving of testiaony. The court ■hall hear the -tter aa 

expeditiously as po■■ible. If the di■obedlence or refuaal i ■ 

found to be unju■tlfied, the court ■hall enter an order 

requiring coapllance. Diaobedience of the order la 
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puni■hable by cont.-pt of court in the•- -nner and by 

the ■aae procedures a■ 1 ■ provided for like conduct 

c~itted in the course of civil action■ in district court. 

CS) Thia section doe■ not prevent the board or 

departaent 

c011pliance 

froa 

through 

-king 

warning, 

efforts to 

conference, 

obtain voluntary 

or any other 

appropriate aeana.• 

6eetloft-9~-See1!¼--9~-¼9-4i97-Mf!A7-ia-e-■11ded-to-ree6T-

•95-¼8-4l9T--e¼v¼¼--pene¼t¼eaT--tlt--Any ~ peraon--_.,o 

v¼o¼etea--any--pt'ov¼a¼on--of-th¼a-pert7-a-ea¼e-adopted-ander 

th¼a-pert7-an-order-of-the-depertaent-or--the--l,oard7--e•--• 

pera¼t--¼a--aabieet-to-a-e¼v¼¼-pene¼ty-net-to-e■eeed-f¼87888 

per-v¼o¼et¼onT-Baeh-dey-of-v¼olation-eonatitatea-a--aeperate 

v¼e¼at¼OftT 

tit--'l'tle--depertaent--aay--inatitate-end-aaintain-in-the 

neae-of-the-atate-any--enforeeaent--preeeed¼nga--ander--thia 

aeetionT--Bpon--reciaeat---ef--the--departaentT--the--attorney 

genera¼--or--the--e-nty-attorney-ef-the-eeanty-of-v¼o¼at¼on 

ahal¼-pet¼t¼on-the-d¼■tr¼et--■ rt--te--i!lp8■e7--■aaea■7--and 

reeover-the-e¼v¼¼-pena¼tyT 

tat--Aet¼on-and■r-th¼a-■eet¼on-doea-net-barT 

tat--enfo••-•t--of-th¼■-part7-ra¼ea-adopted-ander-th¼a 

part7-ordera-of-the-departaent-er-the-board7-or--per■¼ta--by 

¼n;anetien-or-ether-epprepriete-reaedyT-O• 

tbt--aet¼en-ander-95-¼8-4¼8T 
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ttt--Money--eoiieete<l--ender--thia-■eetion-■he¼¼ ■eat be 

dej,o■ited-in--the--at■te--9enere¼--fendz--e•eept--for--e¼•¼¼ 

peneitiee-eo¼¼eeted-for-ender9roend-■tore9e-tenk-•¼o¼et¼on■z 

wh¼eh--■a■t--he--depe■¼ted--¼n--the-ender9roand-■tore9e-tenk 

■pee¼e¼-•e•enae-eeeoent-eeteh¼¼■hed-¼n-~5-it-••~T• 

NEW SECTION, Section 3. lld■iniatrative penaltie• for 

under9round atora9e tank •iolatione -- appeals -- venue for 

hearin,s. (1) A per■on who violates any of the underground 

storage tank provisions of this chapter or any underground 

storage tank rules pro■ulgated under the authority of thi■ 

chapter ■ay be a■■essed and ordered by the depart■ent to pay 

an ad■ini■trative penalty not to ezceed $500 per violation. 

Thi■ li■itation on adainistrative penalties applies only to 

penalties assea■ed under this section. Each occurrence of 

the violation and each day it remains uncorrected 

constitutes a ■eparate violation. The depart■ent ■ay suspend 

a portion of th■ ad■inistrative penalty assessed under thi ■ 

section if the condition that cau■ed the assess■ent of the 

pemilty i• corrected within a specified ti■e, Asse■s■ent of 

an ad■iniatrative penalty under this section ■ay be ■ade in 

conjunction with any order or other ad■iniatrative action 

authorised by Title 75, chapter 11, or by this chapter. 

121 When the department assesses an administrative 

penalty under this section, it ■ust have written notice 

served personally or by certified uil on the alleged 
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violator or the violator'• agent. Por purpoeea of thi• 

chapter, service by ■ail ia co■plete on the day of -i¼¼n9 

RECEIPT. The notice ■u■t st■te, 

(a) the proviaion alleged to be violated: 

(bl the fact• alleged to conatitute the violation; 

Cc) the aaount of the ad■iniatrative penalty assessed 

under this section: 

Id) the a■ount, if any, of the penalty to be suspended 

upon correction of the condition that caused the assessment 

of the penalty: 

(e) the nature of any corrective action the depart■ent 

requires, whether or not a portion of the penalty ls to be 

suspended: 

If) as applicable, the time within which the corrective 

action is to be taken and the time within which the 

administrative penalty la to be paid; 

Cg) the right to appeal or to a hearing to mitigate the 

penalty aaaessed and the time, place, and nature of any 

hearing; and 

(h) that a for■al proceeding ■ay be waived. 

(3) The depart■ent shall provide each person assessed a 

penalty under this section an opportunity for a hearing to 

either contest the alleged violation or request mitigation 

of the penalty. The contested case provisions of the Montana 

Ad■inistrative Procedure Act, provided for in Title 2, 
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cruapter 4, part 6, apply to a hearing conducted under thie 

eection. If a hearing ie held under thie section, it ■uat be 

held in Levis and Clark County. 

(4) The depart-nt shall publiah a schedule of aaxi■ua 

and ■ini■u■ penaltiea 

deter■ining appropriate 

for specific 

penalties for 

violations. 

violations, 

In 

the 

depart-nt shall coneider the gravity of the violations and 

the potential for significant har■ to public health or the 

environ■ent. In deter■ining the appropriate aaount of· 

penalty, if any, to be suspended upon correction of the 

condition that caused the penalty assessment, the depart-nt 

shall consider 

exercised by 

ezpeditlouely 

the 

the 

the 

cooperation and the degree of care 

person 

violation 

asaeaaed the 

was corl'"ected, 

penalty, hov 

and whether 

significant har■ resulted to the public health or the 

environ■ent froe the violation. 

(5) If the department is unable to collect an 

ad■inietrative penalty asee■■ed under this section or if a 

per■on fail■ to pay all or any portion of an ad■ inistrative 

penalty •■•eased under this section, the depart■ent aay take 

action in district court to recover the penalty aaount and 

any additional aaounta aaaessed or sought under Title 75, 

chapter 11, or thia chapter. 

(6) Action under thia aection does not bar action under 

Title 75, chapter 11, or thi■ chapter, or any other remedy 
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available to the depart■ent tor violation• of underground 

etorage tank lave or rule• prQl!lul9ated under thoee la-. 

17) Ad■inietrative penaltiee collected under thi• 

eection ■ust be depoelted in the en4er9roend--etor119e--ten~ 

epeeie¼--revenee--eeeeant--eeta~¼iehetl--in--fS-19-fff !!!!! 
GENERAL FOND. 

Section 4. Section 75-10-447, NCA, is a■ended to read, 

•75-10-447. Underground etorage tank apecial revenue 

account. (l) There is an underground storage tank account 

within the state special revenue fund eetablished in 

17-2-102. There ■u■t be paid into the account: 

(a) revenues fro■ underground storage tank permit and 

notification feea1 and AND 

(b) corrective action coats, damages, and penalties 

recovered under section 9003 of the federal Resource 

Conservation and Recovery Act of 1976, as a■ended7-and 

tet--eivi¼-:Jl!na¼tiea--eeiieetetl-Eor-ander9roand-stera,e 

ten~-vioiatione-ander-,s-¼9-411-and-ad■inistrative-penaitiea 

eoi¼eeted-ander-teeetion-ff. 

(2) Appropriation• ■ay be made fro■ the underground 

storage tank account tor the following purposes only: 

(a) state and local govern■ent coats of implementing 

the underground ■tora9e tank leak prevention program; er 

(b) state and local government coats relating to the 

lnveatigation of leaking underground storage tanks; or 
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(cl state costs relating to the administration of the 

administrative penalty program.• 

NEW SECTION. Section s. Codification instruction. 

4 (Section 4 11 la intended to be codified as an integral part 

5 of Title 75, chapter 10, part 4, and the provisions of Title 

6 75, chapter 10, part 4, apply to (section 4 11• 

7 NEW SECTION. Section 6. Applicability. I This act I 

8 applies to all depart-nt of health and environmental 

9 sciences' notices served on alleged violators pursuant to 

10 (section 4 11 beginning October 1, 1993, or on the date of 

11 

12 

adoption of the department's 

75-10-405f2)(c)tvi), whichever is earlier. 

rules under 

13 NEW SECTION. Section 7. Effective date. (Thia act] ls 

14 effective on passage and approval. 

-End-
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HOUSE BILL NO. 417 

INTRODUCED BY TUNBY, HARPER, FAGG, WELDON 

BY REQUEST OF THE DEPARTMENT OF 

HEALTH AND ENVIRONMENTAL SCIENCES 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE 

ASSESSMENT OF ADMINISTRATIVE PENALTIES UNDER THE MONTANA 

HAZARDOUS WASTE AND UNDERGROUND STORAGE TANK ACT; PROVIDING 

RULEMAKING AUTHORITY TO ADOPT AN ADMINISTRATIVE PENALTY 

SCHEDULE AND A SYSTEM FOR ASSESSMENT OF .. ~MINISTRATIVE 

PENALTIES, NOTICE, AND APPEALS; PROVIDING FOR PENALTY FUNDS 

TO BE PAID INTO THE 91!PAR~Ml!N~-ee-HBAb~H--ANB--BNYtR8NMBN~a\h 

seteNeBs~--HNBBR8R811NB--S~IIASB-~ANK-SeeetA&-RBYBNHB-AeeeaN~ 

STATE GENERAL FUND; ANB PROVIDING FOR APPROPRIATIONS FROM 

~HA~ THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES' 

UNDERGROUND STORAGE TANK SPECIAL REVENUE ACCOUNT FOR THE 

PURPOSE OF SUPPORTING THE DEPARTMENT'S ADMINISTRATIVE 

PENALTY PROGRAM; AMENDING SECTIONS 75-10-405, 75-10-413, 

~5-¼8-4¼iT AND 75-10-447, MCA; AND PROVIDING AN IMMEDIATE 

EFFECTIVE DATE AND AN APPLICABILITY DATE." 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

the bill gives the department of health and envirQnmental 

sciences authority to adopt administrative rules. The 
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legislature intends that the administrative penalties 

provided by this bill be used to encourage compliance with 

the Montana underground storage tank laws and rules by 

allowing more timely and efficient processing of enforcement 

actions without the need for seeking a higher penalty 

through district court. To promote these goals, the 

department should develop rules that. provide for a range of 

penalties for specific violations, the form for notice of 

violation, an expedited appeal, and a penalty mitigation 

process. In doing so, the department shall ensure that its 

rules and penalty schedule are consistent with the criteria 

set forth in [section 4 11· The department shall ensure that 

the rules, the penalty schedule, and a statement of the 

department's enforcement policy are disseminated to the 

regulated community. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 75-10-405, MCA, is amended to read: 

•75-10-405. Adainistrative rules. (1) The department 

may adopt, amend, or repeal rules governing hazardous waste, 

including but not limited ta the following: 

(a) identification and classification ot those 

hazardous wastes subject to regulation and those that are 

not: 

lb) requirements for the proper treatment, storage, 
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transportation, and disposal of hazardous waste; 

(C) requirements for Si ting, design, operation, 

maintenance, monitoring, inspection, closure, postclosure, 

and reclamation of hazardous waste management facilities: 

(d) requirements for the issuance, denial, renewal, 

modification, and revocation of permits for hazardous waste 

management facilities; 

(e) requirements for corrective action within and 

outside of facility boundaries and for financial assurance 

of that corrective action; 

(f) requirements for manifests and the manifest system 

for tracking hazardous waste and for reporting and 

recordkeeping by generators, transporters, and owners a~d 

operat'ors of hazardous waste management facilities; 

(g) requirements for training of facility personnel and 

for financial assurance of facility owners and operators and 

for liability of guarantors providing financial assurance; 

(h) requirements for registration of generators and 

transporters; 

(i) a schedule of fees for hazardous waste management 

facility petmits and registration of hazardous waste 

generators; 

(j) a schedule of fees to defray a portion of the costs 

of establishing, operating, and maintaining any state 

hazardous waste management facility authorized by 75-10-412; 
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(kJ requirements for availability to the public of 

informat
0

ion obtained by the department regarding facilities 

and sites used for the treatment, storage, and disposal of 

hazardous wastes; and 

(1) other rules which are necessary to obtain and 

maintain authorization under the federal program. 

(2) The department may not adopt rules under this part 

that are more restrictive than those promulgated by the 

federal government under the Resource Conservation and 

Recovery 

department: 

Act of 1976, as amended, except that the 

(a) may require the registration of transporters not 

otherwise required to register with the state of Montana 

pursuant tO the federal Resource Conservation and Recovery 

Act of 1976, as amended; 

(b) may require generators and facilities to report on 

an annual rather than on a biennial basis; 

(c) may adopt requirements for the prevention and 

correction of leakage from underground storage 

including: 

(i) reporting by owners and operators; 

(ii) financial responsibility; 

tanks, 

(iii) release 

action; 

detection, prevention, and corrective 

(iv) standards for design, construction, installation, 
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and closure; 

(v) development of a schedule of fees, not to exceed 

$50 for a tank over 1,100 gallons and not to exceed $20 for 

a tank 1,100 gallons or less, per tank, for tank 

notification and permits to defray state and local costs of 

implementing an underground storage tank program; aftd 

(vi) a penalty schedule and a system for assessment of 

administrative penalties, notice, and appeals under (section 

! 3]; and 

tv½t.l..Y!..U. delegation of authority and funds to local 

agents for inspections and i'mplementation. The delegation of 

authority to local agents must complement and may not 

duplicate existing authority for implementation of rules 

adopted by the department of justice that relate to 

underground storage tanks. 

(d) may adopt regulatory requirements for hazardous 

waste transfer facilities: 

le) shall require the owner or manager of any proposed 

colllll\ercial facility for the storage, collection, or transfer 

of hazardous waste to conduct a public hearing, as provided 

for in 75-10-441; and 

lfl may adopt rules and performance standards for 

industrial furnaces and boilers that burn hazardous wastes. 

The rules and performance standards: 

Ii) may be adopted if there are no federal regulations: 
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or 

(ii) may be more restrictive than federal regulations.• 

Section 2. Section 75-10-413, MCA, is amended to read: 

•15-10-413. Adllinistrative enforcement. (1) When the 

department believes that a violation of this part, a rule 

adopted under this part, or a permit provision has occurred, 

it may serve written notice of the violation personally or 

by certified mail on the alleged violator or h¼s the 

violator's agent. The notice must specify the provision of 

this part, the rule, or the permit provision alleged. to be 

violated and the facts alleged to constitute a violation and 

may include an order to take necessary corrective action 

within a reasonable period of time stated in the order. The 

order becomes final unless, within 30 days after the notice 

is served, the person named requests in writing a hearing 

before the board. On receipt of the request, the board shall 

schedule a hearing. Service by mail is complete on the date 

of mailing. 

(2) If, after• a hearing held under subsection Ill, the 

board finds that a violation has occurred, it shall either 

affirm or modify the depa.rtment•s order previously issued. 

An order issued by the department or by the board may 

prescribe the date by which the violation must cease and may 

prescribe time limits for particular a·ction. If, after 

hearing, the board finds "o that a violation has not 

-6- HB 417 



1 

2 

l 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0417/03 

occurred, it shall rescind the department's order. 

(3) Instead In addition to or instead of issuing an 

order pursuant to subsection (l), the department may either: 

(a) require the alleged violator to appear before the 

board or department, by subpoena or subpoena duces tecum, 

for a hearing at a time and place specified in the notice to 

answer the charges complained of or to provide information 

regarding the alleged violation or its actual or potential 

impact on public health and welfare or the environment; er 

(b) initiate action under 75-10-414, 75-10-417, or 

75-10-418Tl or 

(c) for underground storage tank violations, assess 

administrative penalties and issue corrective action order$ 

under [section ill..,_ 

(4) In the case of disobedience of any subpoena issued 

and served under this section or of the refusal of any 

witness to testify as to any material matter with regard to 

which he the witness may be inter.rogated in a hearing or 

investigation before the board or the department, the board 

or department ruiy apply to any district court in the state 

for an order to compel compliance with the subpoena or the 

giving of testimony. The court shall hear the matter as 

expeditiously as possible. If the disobedience or refusal is 

found to be unjustified, the court shall enter an order 

requiring compliance. Disobedience of the order is 
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punishable by contempt of court in the same manner and by 

the same procedures as is provided for like conduct 

committed in the course of civil actions in district court. 

(5) This section does not prevent the board or 

department from making efforts to obtain voluntary 

compliance through warning, conference, or 

appropriate means.• 

any other 

s~-seetiet1-~5-¼8-4¼~7-M€#17-is-amendee-te-Tead~--

•15-i8-4¼TT--eivil--pena¼tie9T--tit--Any ! persen--whe 

•io¼ates--any--prewiaion--0£-this-partT-a-ru¼e-adepted-ttnder 

this-part7-sn-erder-ef-the-department-er--the--beardy--er--a 

permit--is--sab;eet-te-a-ei•ii-pena¼ty-not-to-exeeed-$¼87868 

per-wie¼at¼on.-l!aeh-day-of-yieiation-eonst¼tates-a--seperate 

wie¼a~iOftT 

tit--~he--department--111ay--institttte-and-1U1intain-in-the 

name-of-the-state-any--en£oreement--p~oceedings--~nder--this 

seetion.--Hpon--req~est--o£--the--depart■ent7--the--attorney 

genera%--or--tfte--eoanty-atterney-o£-the-ee~nty-el-v¼e¼at¼en 

afta¼¼-petitien-the-d¼striet-eoart--to--impoae7--assess7--and 

reee¥er-the-ei•¼¼-pena¼ty~ 

t3t--Aeeien-ander-th¼s-seet¼en-dees-net-bar~ 

tat--en~ereement--er-this-part,-rn¼es-adepted-ander-thia 

part7-orders-ef-the-depart■ent-or-the-boardr-er--permits--by 

in;anetion-or-other-appropriate-remedyt-or 
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t4t--Money--eolleeted--andeP--th¼s-seetion-shall ~ be 

depos¼ted-in--the--state~-9enePai--f~nd7--exeept--feP--e¼Til 

pena¼~ies-ee¼¼eeted-fer-~ndergrettnd-s~era9e-tank-•¼e¼a~¼en9T 

whieh--mast--be--depes¼ted--in--the-andepgpeand-steroge-tank 

S.E!:,eia¼-rev~n~e-aeee~nt-eetjlbi~ehed-in-T5-¼6-4•TT• 

NEW SE~ Section 3. Adainiatrative penalties for 

underground storage tank violations -- appeals -- venue for 

hearings. (1) A person who violates any of the under9round 

storage tank provisions of this chapter or any underground 

storage tank rules promulgated under the authority of this 

chapter may be assessed and ordered by the department to pay 

an administrative penalty not to exceed $500 per violation. 

This limitation on administrative penalties applies only to 

penalties assessed under this section. Each occurrence of 

the violation and each day it remains uncorrected 

constitutes a separate violation. The department may suspend 

a portion of the administrative penalty assessed under this 

section if the condition that caused the assessment uf the 

penalty is corrected within a specified time. Assessment of 

an administrative penalty under this section may be made in 

conjunction with any order or other administrative action 

authorized by Title 75, chapter 11, or by this chapter. 

(2) When the department assesses an administrative 

penalty under this section, it must have written notice 

served personally or by certified mail on the alleged 
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violator or the violator's agent. For purposes of this 

chapter, service by mail is·complete on the day of fflai¼ing 

RECEIPT. The notice must state: 

(a) the provision alleged to be violated: 

(bl the facts alleged to constitute the violation: 

(c) the amount of the administrative penalty assessed 

under this section: 

(d) the amount, if any, of the penalty to be suspended 

upon correction of the condition that caused the assessment 

of the penalty; 

(e) the nature of any corrective action the department 

requires, whether or not a portion of the penalty is to be 

suspended: 

(f) as applicable, the time within which the corrective 

action is to be taken and the time within which the 

administrative penalty is to be paid; 

(g) the right to appeal or to a hearing to mitigate the 

penalty assessed and the time, place, and nature of any 

hearing; and 

(hl that a formal proceeding may be waived. 

(3) The department shall provide each person assessed a 

penalty under this section an opportunity for a hearing to 

either contest the alleged violation or request mitigation 

of the penalty. The contested case provisions of the Montana 

Administrative Procedure Act, provided for in Title 2, 
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chapter 4, part 6, apply to a hearing conducted under this 

section. If a hearing is held under this section, it must be 

held in Lewis and Clark County OR THE COUNTY WHERE THE 

ALLEGED VIOLATION OCCORRED. THIS SUBSECTION DOES NOT APPLY 

UNTIL THE DEPARTMENT GIVES WRITTEN NOTICE, SERVED PERSONALLY 

OR BY CERTIFIED MAIL, TO THE ALLEGED VIOLATOR OR THE 

VIOLATOR'S AGENT. FOR THE PURPOSES OF THIS CHAPTER, SERVICE 

BY MAIL IS COMPLETE ON THE DAY OF RECEIPT. THE NOTICE MUST 

STATE: 

(A) THE PROVISION ALLEGEDLY VIOLATED; 

(B) THE FACTS THAT CONSTITUTE THE ALLEGED VIOLATION; 

(C) THE SPECIFIC NATURE OF ANY CORRECTIVE ACTION THE 

DEPARTMENT REQUIRES, ESTIMATED COSTS OF COMPLIANCE WITH THE 

ACTION, AND WHERE '1'Q_ RECEIVE HELP TO CORRECT THE ALLEGED 

VIOLATION; AHO 

(DJ A TIMETABLE THAT A REASONABLE PERSON WOULD CONSIDER 

APPROPRIATE FOR COMPLIANCE WITH THE ALLEG~ VIOLATIONS. 

(4) The department shall publish a schedule of maximum 

and minimum penalties for specific violations. In 

determining appropriate •penalties for .violations, the 

department shall consider the gravity of the violations and 

the potential tor significant har■ to public health or the 

environment. In determining the appropriate amount of 

penalty, if any, to be suspended upon correction of the 

condition that caused the penalty asses.sment, the department 

-11- HB 417 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0417/03 

shall consider the cooperation and the degree of care 

exercised by the person assessed the penalty, how 

expeditiously the violation was corrected, and whether 

significant harm resulted to the public health or the 

environment from the violation. 

(5) If the department is unable to collect an 

administrative penalty assessed under this section or if a 

person fails to pay all or any portion of an administrative 

penalty assessed under this section, the department may take 

action in district court to recover the penalty amount and 

any additional amounts assessed or sought under Title 75, 

chapter 11, or this chaptere 

(6) Action under this section does not bar action under 

Title 75, chapter 11, or this chapter, or any other remedy 

available to the department for violations of underground 

storage tank laws or rules promulgated under those laws. 

(7) Administrative penalties collected under this 

section must be deposited in the under9rettftd--stcrage--~ank 

spee¼a¼--~e•enae--aeeoant--estab¼¼shed--¼n--~5-¼8-4~~ ~ 

GENERAL FUND. 

Section 4. Section 75-10-447, MCA, is amended to read: 

•75-10-447. Underground storage tank special revenue 

account. Cl) There is an underground storage tank account 

within the state special revenue fund established in 

17-2-102. There must be paid into the account: 
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(a) revenues from underground storage tank permit and 

notification fees; aftd AND 

(b) corrective action costs, 

recovered under section 9003 of 

damages, and penalties 

the federal Resource 

Conservation and Recovery Act of 1976, as amendedT-aftd 

tet--ei•il--peftalties--eolleeted-Eor-ttftdergroond-storage 

tan~-•io¼ations-nnder-~S-¼9-4¼~-and-adlllinistrati•e-pena¼t*es 

eo¼¼eeted-ttnder-tseetioft-4t. 

(2) Appropriations may be made from the underground 

10 storage tank account for the following purposes only: 

11 (a) state and local government costs of implementing 

12 the underground storage tank leak prevention program; or 

13 (b) state and local government costs relating to the 

14 investigation of leaking underground storage tanks; or 

15 (c) state costs relating to the administration of the 

16 administ~@!.ive penalty program." 

17 NEW SECTION. Section 5. COdificatlon instruction. 

18 [Section 4 11 is intended to be codified as an integral part 

19 of Title 75, chapter 10, part 4, and the provisions of Title 

20 75, chapter 10, part 4, apply to [section 4 11-

21 NEW SECTION. Section 6. Applicability. [This act! 

22 applies to all department of health and environmental 

23 

24 

25 

sciences• notices served on alleged violators pursuant to 

[section 4 11 beginning October 1, 1993, or on the 

adoption of the department's rules 
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75-10-405(2)(C)(vi), whichever is earlier. 

NEW SECTION. Section 7. Effective date. [This act] is 

effective on passage and approval. 

-End-
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HOOSE BILL NO. 417 

INTRODUCED BY TUNBY, HARPER, FAGG, NELDON 

BY REQUEST OF THE DEPARTMENT OF 

HEALTH AND ENVIRONMENTAL SCIENCES 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE 

ASSESSMENT OF ADMINISTRATIVE PENALTIES UNDER THE MONTANA 

HAZARDOUS WASTE AND UNDERGROUND STORAGE TANK ACT; PROVIDING 

RULEMAKING AUTHORITY TO ADOPT AN ADMINISTRATIVE PENALTY 

SCHEDULE AND A SYSTEM FOR ASSESSMENT OF ADMINISTRATIVE 

PENALTIES, NOTICE, AND APPEALS: PROVIDING FOR PENALTY FONDS 

TO BE PAID INTO THE Bl!PAR~MBN~-8P-Hl!Ah'l'II--ANB--BNYfR8NMl!ll'l?Ab 

se1B11ees~--IINBIIR6Re!INB--S~RA9B-~AMK-9Pl!e½Ab-RBYBNHB-Aeee!Rff 

STATE GENERAL FOND1 ANB PROVIDING FOR APPROPRIATIONS FROM 

~HA~ THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES• 

UNDERGROUND STORAGE TANK SPECIAL REVENUE ACCOUNT FOR THE 

PURPOSE OF SUPPORTING THE DEPARTMENT•S ADMINISTRATIVE 

PENALTY PROGRAM: AMENDING SECTIONS 75-10-405, 75-10-413, 

~5-t8-4¼1T AND 75-10-447, MCA: AND PROVIDING AN IMMEDIATE 

EFFECTIVE DATE AND AN APPLICABILITY DATE." 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

the bill gives the department of health and environmental 

sciences authority to adopt administrative rules. The 
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legislature intends that the administrative penalties 

provided by this bill be used to encourage compliance with 

the Montana underground storage tank laws and rules by 

allowing more timely and efficient processing of enforcement 

actions without the need for seeking a higher penalty 

through district court. To promote these goals, the 

department should develop rules that provide for a range of 

penalties for specific violations, the form for notice of 

violation, an expedited appeal, and a penalty mitigation 

process. In doing so, the department shall ensure that its 

rules and penalty schedule are consistent with the criteria 

set forth in [section 4 ll- The department shall ensure that 

the rules, the penalty schedule, and a statement of the 

department's enforcement policy are disseminated to the 

regulated community. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 75-10-405, MCA, is amended to read: 

•75-10-405. Adainiatrative rules. (1) The department 

may adopt, amend, or repeal rules governing ha~ardous waste, 

including but not limited to the following: 

{a) identification and classification of those 

hazardous wastes subject to regulation and those that are 

not: 

(b) requirements for the proper treatment, storage, 
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transportation, and disposal of hazardous waste; 

(c) requirements for siting, design, operation, 

maintenance, monitoring, inspection, closure, postclosure, 

and reclamation of hazardous waste manage■ent facilities; 

(d) requirements for the issuance, denial, renewal, 

modification, and revocation of permits for hazardous waste 

management facilities; 

(e) requirements for corrective action within and 

outside of facility boundaries and for financial assurance 

of that corrective action; 

(f) requirements for manifests and the manifest system 

for tracking hazardous waste and for reporting and 

recordkeeping by generators, transporters, and owners and 

operators of hazardous waste management facilities; 

(g) requirements for training of facility personnel and 

for financial assurance of facility owners and operators and 

for liability of guarantors providing financial assurance: 

(h) requirements 

transporters~ 

for registration of generators and 

Ii) a schedule of fees for hazardous waste management 

facility permits and registration of hazardous waste 

generators; 

(j) a schedule of fees to defray a portion of the costs 

of establishing, operating, and maintaining any state 

hazardous waste management facility authorized by 75-10-412; 
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(kl requirements for availability to the public of 

information obtained by the department regarding facilities 

and sites used for the treatment, storage, and disposal of 

hazardous wastes: and 

(l) other rules which are necessary to obtain and 

maintain authorization under the federal program. 

(2) The department may not adopt rules under this part 

that are lllOre restrictive than those promulgated by the 

federal government under the Resource Conservation and 

Recovery Act of 1976, as amended, except that the 

department: 

(a) may require the registration of transporters not 

otherwise required to register with the state of Montana 

pursuant to the federal Resource Conservation and Recovery 

Act of 1976, as amended; 

(b) may require generators and facilities to report on 

an annual rather than on a biennial basis; 

(c) may adopt requirements for the 

correction of leakage from underground 

including: 

(i) reporting by owners and operators; 

(ii) financial responsibility; 

(iii) release 

action; 

detection, prevention, 

prevention and 

storage tanks, 

and corrective 

(iv) standards for design, construction, installation, 
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and closure; 

(v) development of a schedule of fees, not to exceed 

$50 for a tank over 1,100 gallons and not to exceed $20 for 

a tank 1,100 gallons or less, per tank, for tank 

notification and permits to defray state and local costs of 

implementing an underground storage tank program; and 

(vi) a penalty schedule and a system for assessment of 

administrative penalties, notice, and apeeals under_lsection 

~ 3], and 

t•it(vii) delegation of authority and funds to local 

agents for inspections and implementation. The delegation of 

authority to local agents must complement and may not 

duplicate existing authority for implementation of rules 

adopted by the department of justice that relate to 

underground storage tanks. 

(d) may adopt regulatory requirements for hazardous 

waste transfer facilities; 

(e) shall require the owner or manager of any proposed 

commercial facility for the storage, collection, or transfer 

of hazardous waste to conduct a public hearing, as provided 

for in 75-10-441; and 

(f) may adopt rules and performance standards for 

industrial furnaces and boilers that burn hazardous wastes. 

The rules and performance standards: 

(i) may be adopted if there are no federal regulations, 
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(ii) may be more restrictive than federal regulations.• 

Section 2. Section 75-10-413, MCA, is amended to read: 

"75-10-413. Adainistrative enforceaent. (l) When the 

department believes that a violation of this part, a rule 

adopted under this part, or a permit provision has occurred, 

it may serve written notice of the violation personally or 

by certified mail on the alleged violator or his the 

violator's agent. The notice must specify the provision of 

this part, the rule, or the permit provision alleged to be 

violated and the facts alleged to constitute a violation and 

may include an order to take necessary corrective action 

within a reasonable period of time stated in the order. The 

order becomes final unless, within 30 days after the notice 

is served, the person named requests in writing a hearing 

before the board. On receipt of the request, the board shall 

schedule a hearing. Service by mail is complete on the date 

of mailing. 

{2) If, after a hearing held under subsection (1), the 

board finds that a violation has occurred, it shall either 

affirm or modify the department's order previously issued. 

An order issued by the department or by the board may 

prescribe the date by which the violation must cease and may 

prescribe time limits for particular action. If, after 

hearing, the board finds no that a violation has not 
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occurred, it shall rescind the department•a order. 

CJ) ¼nstead In addition to or instead of issuing an 

order pursuant to subsection Cl), the department may e¼ther: 

(a) require the alleged violator to appear before the 

board or department, by subpoena or subpoena duces tecum, 

for a hearing at a time and place specified in the notice to 

answer the charges complained of or to provide information 

regarding the alleged violation or its actual or potential 

impact on public health and welfare or the environment; er 

Cb) initiate action under 75-10-414, 75-10-417, or 

75-10-418T: or 

(c) for underground storage tank violations, assess 

administrative penalties and issue corrective aCtion orders 

under [section! 11.:. 
(4) In the case of disobedience of any subpoena issued 

and served under this section or of the refusal of any 

witness to testify as to any material matter with regard to 

which he the witness may be interrogated in a hearing or 

investigation before the board or the department, the board 

or department may apply to any district court in the state 

for an order to compel compliance with the subpoena or the 

giving of testimony. The court shall hear the matter as 

expeditiously as possible. If the disobedience or refusal is 

found to be unjustified, the court shall enter an order 

requiring compliance. Disobedience of the order is 
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punishable by contempt of court in the same manner and by 

the same procedures as is provided for like conduct 

coaaitted in the course of civil actions in district court. 

(5) This section does not prevent the board or 

department from making efforts to obtain voluntary 

compliance through warning, conference, or 

appropriate means." 

any other 

Seetion-!~-seet¼on-~~-¼&-4¼~7-MeA7-i9-a111e11ded-te-reed~-

•~s-¼&-4iiT--e¼•¼l--penalt¼esT--t¼t--Any ~ persen--whe 

¥¼o¼ates--any--pro¥isien--ef-this-pert7-a-ra¼e-adepted-nnder 

th¼9-part7-an-erder-ef-the-depart■ent-er--the--beard7--er--e 

permit--is--snb;eet-to-a-eiy¼¼-pena¼ty-net-to-exceed-$¼87888 

per-w¼e¼atienT-Baeh-day-ef-•ie¼atien-eonstitates-a--separate 

¥ie¼atienT 

t2t--•ne--department--11Lay--instit~te-and-maintain-in-the 

name-of-the-state-any--en!oreement--proeeediflqe--under--th¼9 

seetieflv--8peft--reqttest--of--the--departmeflt7--the--atterney 

~eneral--er--the--eeanty-atterney-ef-the-eeanty-ef-•¼e¼at¼en 

sha¼¼-pet¼t¼en-the-d¼str¼et-eeart--te--¼mpese7--assess7--and 

reeover-the-eivi¼-pena¼tyv 

t3t--Aet¼en-ander-this-seetien-dees-net-barT 

tat--enfereement--ef-this-part7-ra¼es-adepted-ander-th¼a 

part7-erders-of-the-department-er-the-board7-or--perm¼ts--by 

in;unction-er-ether-apprepriate-remedy;-or 

tbt--aet¼en-ander-~5-t8-4¼6T 
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t4t--Maney--ee¼¼eeted--ander--this-seetien-sha¼¼ mast be 

depesited-in--the--state--9enera¼--fand7--e•eept--fer--ei•i¼ 

penale¼es-eo¼¼ee~ed-fer-nnder9rottnd-ste~ege-eank-Tio¼etiens7 

whieh--mast--be--depesited--in--the-andergreand-sterage-tank 

SE!_eia¼-re•entte-aeeett~-es~ab¼¼shed-¼n-i5-¼8-44iT• 

NEW SECTION. Section 3. Adlliniatrative penalties for 

underground storage tank violations -- appeals -- venue for 

hearings. (1) A person who violates any of the underground 

storage tank provisions of this chapter or any underground 

storage tank rules promulgated under the authority of this 

chapter may be assessed and ordered by the department to pay 

an administrative penalty not to exceed $500 per violation. 

This limitation on administrative penalties applies only to 

penalties assessed under this section. Each occurrence of 

the violation and each day it remains uncorrected 

constitutes a separate violation. The department may suspend 

a portion of the administrative penalty assessed under this 

section if the condition that caused the assessment uf the 

penalty is corrected within a specified time. Assessment of 

an administrative penalty under this section may be made in 

conjunction with any order or other administrative action 

authorized by Title 75, chapter 11, or by this chapter. 

(2) When the department assesses an administrative 

penalty under this section, it must have written notice 

served personally or by certified mail on the alleged 
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violator or the violator's agent. For purposes of this 

chapter, service by mail is complete on the day of -i¼inq 

RECEIPT. The notice must state: 

(a) the provision alleged to be violated: 

(b) the facts alleged to constitute the violation; 

(C) the amount of the administrative penalty assessed 

under this section; 

(d) the amount, if any, of the penalty to be suspended 

upon correction of the condition that caused the assessment 

of the penalty: 

(e) the nature of any corrective action the department 

requires, whether or not a portion of the penalty is to be 

suspended; 

(f) as applicable, the time within which the corrective 

action is to be taken and the time within which the 

administrative penalty is to be paid; 

(g) the right to appeal or to a hearing to mitigate the 

penalty assessed and the time, place, and nature of any 

hearing; and 

(h) that a formal proceeding may be waived. 

(3) The department shall provide each person assessed a 

penalty under this section an opportunity for a hearing to 

either contest the alleged violation or request mitigation 

of the penalty. The contested case provisions of the Montana 

Administrative Procedure Act, provided for in Title 2, 
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chapter 4, part 6, apply to a hearing conducted under this 

section. If a hearing is held under this section, it must be 

held in Lewis and Clark County OR THE COUNTY WHERE THE 

ALLEGED VIOLATION OCCURRED. THIS SUBSECTION DOES NOT APPLY 

UNTIL THE DEPARTMENT GIVES WRITTEN NOTICE, SERVED PERSONALLY 

OR BY CERTIFIED MAIL, TO THE ALLEGED VIOLATOR OR THE 

VIOLATOR'S AGENT. FOR THE PURPOSES OF THIS CBAPTER 1 SERVICE 

BY MAIL IS COMPLETE ON THE DAY OF RECEIPT. THE NOTICE MUST 

STATE: 

(A) THE PROVISION ALLEGEDLY VIOLATED; 

(Bl THE FACTS THAT CONSTITUTE THE ALLEGED VIOLATION; 

(C) THE SPECIFIC NATURE OF ANY CORRECTIVE ACTION THE 

DEPARTMENT REQUIRES, ESTIMATED COSTS OF COMPLIANCE WITH THE 

ACTION, AND WHERE TO RECEIVE HELP TO CORRECT THE ALLEGED 

VIOLATION; AND 

(D) A TIMETABLE THAT A REASONABLE PERSON WOULD CONSIDER 

APPROPRIATE FOR COMPLIANCE WITH THE ALLEGED VIOLATIONS. 

(4) The department shall publish a schedule of maximum 

and minimum. penalties for specific violations. In 

determining appropriate penalties for violations, the 

department shall consider the gravity of the violations and 

the potential for significant harm to public health or the 

environment. In determining the appropriate amount of 

penalty, if any, to be suspended upon correction of the 

condition that caused the penalty assessment, the department 
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shall consider the cooperation and the degree of care 

person assessed the exercised by 

expeditiously 

significant 

the 

the violation was corrected, 

penalty, how 

and whether 

health or the harm resulted to the public 

environment from the violation. 

(5) If the department is unable to collect an 

administrative penalty assessed under this section or if a 

person fails to pay all or any portion of an administrative 

penalty assessed under this section, the department may take 

action in district court to recover the penalty amount and 

any additional amounts assessed or sought under Title 7S, 

chapter 11, or this chapter. 

(6) Action under this section does not bar action under 

Title 75, chapter 11, or this chapter, or any other remedy 

available to the department for violations of underground 

storage tank laws or rules promulgated under those laws. 

(7) Administrative penalties collected under this 

section must be deposited in the undergrett"d--aeerege--tank 

spee¼al--re•entte--aeeottnt--establ¼shed--¼n--~5-l9-4~~ STATE 

GENERAL FUND. 

Section 4. Section 75-10-447, MCA, is amended to read: 

•75-10-447. Underground storage 

account. (1) There is an underground 

within the state special revenue 

tank 

storage 

fund 

special revenue 

tank account 

established in 

17-2-102. There must be paid into the account: 
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(a) revenues from underground storage tank permit and 

notification fees; and~ 

(b) corrective action costs, 

recovered under section 9003 of 

damages, and penalties 

the federal Resource 

Conservation and Recovery Act of 1976, as amended;-an4 

tet--eivi¼--penaltiea--eelleeted-for-ttnder9rottnd-atora9e 

tan~-•io¼atiene-ander-~5-¼8-4¼~-and-ad■inie~rati•e-pena¼t¼es 

eo¼¼eeted-nnder-tseetion-4t. 

(2) Appropriations may be made from the underground 

storage tank account for the following purposes only: 

(a) state and local government costs of implementing 

12 the underground storage tank leak prevention program; or 

13 (bl state and local government costs relating to the 

14 

15 

16 

17 

investigation of leaking underground storage tanks; or 

(c) state costs relating to the administration of the 

admini~t~~tive penalty program.• 

NEW SECTION. Section 5. Codification instruction. 

18 [Section 4 11 is intended to be codified as an integral part 

19 of Title 75, chapter 10, part 4, and the provisions of Title 

20 75, chapter 10, part 4, apply to (section 4 11• 

21 NEW SECTION, Section 6. Applicability. (This act) 

22 applies to all department of health and environmental 

23 sciences' notices served on alleged violators pursuant to 

24 [section 4 11 beginning October l, 1993, or on the date of 

25 adoption of the department's rules under 
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75-10-405(2)(C)(vi), whichever is earlier. 

NEW SECTION. Section 7. Effective 

effective on passage and approval. 

-End-

date. [This act) is 
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