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HOUSE BILL NO, 417
DUCED BY TUNBY, HARPER, FAGG, WELDON
BY REQUEST OF THE DEPARTMENT OF
EALTH AND ENVIRONMENTAL SCIENCES
IN THE HOUSE

INTRODUCED AND REFERRED TO COMMITTEE
ON NATURAL RESOURCES.

FIRST READING.

COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.

PRINTING REPORT,
SECOND READING, DO PASS AS AMENDED.
ENGROSSING REPORT.

THIRD READING, PASSED.
AYES, 68; NOES, 3l.

TRANSMITTED TO SENATE.
IN THE SENATE

INTRODUCED AND REFERRED TO COMMITTEE
ON NATURAL RESOURCES.

FIRST READING.

COMMITTEE RECOMMEND BILL BE
CONCURRED IN. REPORT ADOPTED.

SECOND READING, NOT CONCURRED IN.
SECOND READING, CONCURRED IN.

THIRD READING, CONCURRED IN,
AYES, 27; NOES, 23.

RETURNED TO HOUSE.
IN THE HOUSE
RECEIVED FRCM SENATE.

SENT TO ENROLLING.



REPORTED CORRECTLY ENROLLED.



53rd Legislature

16
17
18
19
20
21
22
23
24

25

LC 0840/01

/{’)afxéﬁ«./

INTRODUCED BY

BY REQUEST OF THE MDEPARTMENT OF
HEALTH AND ENVIRONMENTAL SCIENCES
A BILL FOR AN ACT ENTITLED: “AN ACT PROVIDING FOR THE
ASSESSMENT OF ADMINISTRATIVE PENALTIES UNDER THE MONTANA
HAZARDOUS WASTE AND UNDERGROUND STORAGE TANK ACT; PROVIDING
RULEMAKING AUTHORITY TO ADOPT AN ADMINISTRATIVE PENALTY
SCHEDULE AND A SYSTEM FOR ASSESSHENT OF ADMINISTRATIVE
PENALTIES, NOTICE, AND APPEALS; PROVIDING FOR PENALTY FUNDS
TO BE PAID INTO THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL
SCIENCES' UNDERGROUND STORAGE TANK SPECIAL REVENUE ACCOUNT
AND FOR APPROPRIATIONS FROM THAT ACCOUNT FOR THE PURPOSE OF
SUPPORTING THE DEPARTMENT'S ADMINISTRATIVE PENALTY PROGRAM;
AMENDING SECTIONS 75-10-405, 75-10-413, 75-10-417, AND
75-10-447, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE
AND AN APPLICABILITY DATE.*

STATEMENT OF INTENT
A statement of intent is required for this bill because
the bill gives the department of health and environmental
sciences authority to adopt administrative rules. The
legislature intends that the administrative penalties

provided by this bill be used to encourage compliance with
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the Montana underground storage tank laws and rules by,
allowing more timely and efficient processing of enforcement
actions without the need for seeking a higher penaléy
through distriect court. To promote these goals, the
department should develop rules that provide for a range of
penaltiea for specific violations, the form for notice of
violation, an expedited appeal, and a penalty mitigation
process. In doing so, the department shall ensure that its
ruies and penalty schedule are consistent with the criteria
get forth in [section 4]. The department shall ensure that
the rules, the penalty schedule, and a statement of the
department's enforcement policy are disseminated to the

regulated community.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 75-10-405, MCA, is amended to read:

"75-10-405. Administrative rules. (1) The department
may adopt, amend, or repeal rules governing hazardous waste,
including but not limited to the Fallowing:

{a) 1identification and classification of those
hazardous wastes subject to regulation and those that are
not;

(b) requirements for the proper treatment, storage,
transportation, and disposal of hazardous waste;

(¢) requirements for giting,

design, operation,
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maintenance, monitoring, inspection, closure, postclosure,
and reclamation of hazardous waste management facilities;

(d) requirements _fot the issuance, denial, renewval,
modification, and revocation of permits for hazardous waste
management facilities;

(e) requirements for corrective action within and
outside of facility boundaries and for Ffinancial assurance
of that corrective action;

{£) requirements for manifests ang the manifest system
for tracking hazardous waste and for reporting and
recordkeeping by generators, transporters, and owners and
operators of hazardous waste management facilities;

(g) requirements for training of facility personnel and
for financial assurance of facility owners and operators and
for liability of guarantors providing financial assurance;

(h} requirements for registration of generators and
transporters;

(i) a schedule of fees for hazardous waste management
facility permits and registration of hazardous waste
generators;

(3} a schedule of fees to defray a portion of the costs
of establishing, operating, and maintaining any state
hazardous waste management facility authorized by 75-10-412;

(k) requirements for availability to the public of

information obtained by the department regarding Facilities
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and sites used for the treatment, storage, and disposal of
hazardous wastes; and

{1) other rules which aie necessary to obtain and
maintain authorization under the federal program.

[2) The department may not adopt rules under this part
that are more restrictive than these promulgated by the
federal government under the Resource Conservation and
Recovery Act of 1976, as amended, except that the
department:

(a) may require the registration of transporters not
otherwige required to register with the state of Montana
pursuant to the Eederal Resource Conservation and Recovery
Act of 1976, as amended;

{b) may require generators and facilities to report on
an annual rather than on a biennial basis;

[c) may adopt requirements for the prevention and
correction of leakage from underground storage tanks,
including:

{i) reporting by owners and operators;

{ii} financial responsibility;

{iii) release detection, prevention, and corrective
action;

{iv) standards for design, construction, instaliation,
and closure;

{v) development of a schedule of fees, not to exceed
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§50 for a tank over 1,100 gallons and not to exceed $20 for
a tank 1,100 gallons or less, per tank, for tank
notificatioa and permits to defray state and local costs of
implementing an underground storage tank program; and

(vi) a penalty schedule and a system for assessment _of

administrative penalties, notice, and appeals under [section

4}; and

tviy{vii) delegation of authority and funds to local
agents for inspections and implementation. The delegation of
authority to local agents must complement and may not
duplicate existing authority for implementation of rules
adopted by the department of Jjustice that relate to
underground storage tanks.

(d) may adopt regulatory requiremenhts for hazardous
waste transfer facilities;

(e) shall require the owner or manager of any proposed
commercial facility for the storage, collection, or transfer
of hazardous waste to conduct a public hearing, as provided
for in 75-10-441; and

(£) may adopt rules and performance standards for
industrial furnaces and boilers that burn hazardous wastes.
The rules and perfcrmance standards:

(i) may be adopted if there are no federal regulations;
or

(ii) may be more restrictive than Federal regulaticns.”
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Section 2. Section 75-10-413, MCA, is amended to read:

=76-10-413. Administrative enforcesent. (1) When the
department believes that a viclaticn of this part, a rule
adopted under this part, or a permit provision has occurred,
it may serve written notice of the violation personally or
by certified mail on the alleged violator or his the
violator's agent. The notice must specify the provision of
this paét. the rule, or the permit provision alleged to be
violated and the facts alleged to constitute a violation and
may include an order to take necessary corrective action
within a reasonable period of time stated in the order. The
order becomes final unless, within 30 days after the notice
is served, the person named requests in writing a 'hearing
before the board. On receipt of the request, the board shall
schedule a hearing. Service by mail is complete on the date
of mailing.

{2) If, after a heatiné held under subsection (1), the
board finds that a violation has occurred, it shall either
affirm or modify the department's order previously issued.
An . order issued by the department or by the board may
prescribe the date by which the viclation must cease and may
preacribe time 1limits for particular actien. IEf, after
hearing, the board finds mne that a violation has not
occurred, it shall rescind the department's order.

{3) inmtead In addition to or instead of issuing an

-f=
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order pursuant to subsection (1), the department may either;

(a) reqguire the alleged violator to appear before the
board or department, by subpoena or subpcena duces tecum,
for a hearing at a time and place specified in the notice to
answer the charges complained of or to provide information
regarding the alleged violation or its actual or potential
imp;ct on public health and welfare or the environment; or

{b) initiate action under 75-10-414, 75-10-417, or
75-10-418+; or

(c) £for underground storage tank violations, assess

adminigstrative penalties and issue corrective action aorders

under [section 4].

{4) In the case of disobedience of any subpoena iszsued
and served under this section or of the refusal of any
witness to testify as to any material matter with rezard to
which he the witness may be interrogated in a hearing or
investigation before the board or the department, the board
or department may apply to any district court in the state
for an order to compel compliance with the subpoena or the
giving of testimony. The court shall hear the matter as
expeditiously as possible. If the disobedience or refusai is
found to be wunjustified, the court shall enter an order
requiring compliance, Dipobedience of the order is
punishable by contempt of court in the same manner and by

the same procedures as is provided for like conduct
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committed in the course of civil actions in district court.
{5) This section does not prevent the board or

department from making efforts to obtain wvoluntary

compliance through warning, conference, or any other

appropriate means."

Section 3. section 75-10-417, MCA, is amended to read:

"75-10-417. Civil penalties. (1) Any A person who
violates any provision of this part, a rule adopted under
this part, an order of the department or the board, or a-
permit is subject to a civil penalty not to exceed $10,000
per violation. Each day of viclation constitutes a separate
violation.

(2) The department may institute and wmaintain in the
name of the state any enforcement proceedings under this
section. Upor request of the department, the attorney
general or the county attorney of the county of violation
shall petition the district court to impose, assess, and
recover the civil penalty.

{3) Action under this section does not bar:

(a) enforcement of this part, rules adopted under this
part, orders of the department or the board, or permits by
injunction or other appropriate remedy; or

" {b) action under 75-10-418.
{4) Money collected under this section sha}t must be

deposited in the state general fund, except for civil

-8-
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penalties collected for underground storage tank violations,

which must be deposited in the underground storage tank

special revenue account established in 75-10-447."

NEW SECTION. Section 4. Administrative penalties for
underground storage tank violations -- appeals —— venue for
hearings. (1) A person who vicolates any of the underground
storage tank provisions of this chapter or any underground
storage tank fules promulgated under the authority of this
chapter may be assessed and ordered by the department to pay
an administrative penalty not to exceed $500 per violation.
This limitation on administrative penalties applies only to
penalties assessed under this section. Each occurrence of
the violation and each day it remains uncorrected
constitutes a separate violation. The department may suspend
a portion of the administrative penalty assessed under this
section if the condition that caused the assessment of the
penalty is corrected within a specified time. Asseasment of
an administrative penalty under this section may be made in
conjunction with any order or other administrative action
authorized by Title 75, chapter 11, or by this chapter.

(2) when the department assesses an administrative
penalty under this section, it must have written notice
served personally or by certified mail on the alleged
violator or the vioclator's agent. For purposes of this

chapter, service by mail is complete on the day of mailing.

—-9-
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The notice must state:

{a) the provision alleged to be viclated;

{b) the facts alleged to constitute the violation;

{c) the amount of the administrative penalty assessed
under this section;

{d) the amount, if any, of the penalty to be suspended
upon correction of the condition that caused the assessment
of the penalty;

(e) the nature of any corrective action the department
requires, whether or not a portion of the penalty is to be
suspended;

{E) as applicable, the time within which the corrective
action is toc be taken and the time within which the
administrative penalty is to be paid;

(g) the right to appeal or to a hearing to mitigate the
penalty assessed and the time, place, and nature of any
hearing; and

{h}) that a formal proceeding may be waived.

{3) The department shall provide each person assessed a
penalty under this section an opportunity for a hearing to
either conteat the alleged violation or request mitigation
of the penalty. The contested case provisions of the Montana
Administrative Procedure Act, provided for in Title 2,
chapter 4, part 6, apply to a hearing conducted under this

section. If a hearing is held under this section, it must be

~10~
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held in Lewis and Clark County.

(4) The department shall publish a schedule of maximum
and minimum penalties for specific violations. in
determining appropriate penalties for violations, the
department shall consider the gravity of the violations and
the potential for gignificant harm to public health or the
environment. In determining the appropriate amcunt of
penalty, if any, to be suspended upon correction of the
condition that caused the penalty assessment, the department
shall consider the cooperation and the degree of care
exercised by the person assessed the penalty, how
expeditiously the violation was corrected, and whether
significant harm resulted to the public health or the
environment from the violation.

(5) If the department is unable to collect an
administrative penalty assessed under this section or 1if a
person fails to pay all or any portion of an administrative
penalty assessed under this section, the department may take
action in district court to recover the penalty amount and
any additional amounts assessed or sought under Title 75,
chapter 11, or this chapter.

(6) Action under this section does not bar action under
Title 75, chapter 11, or this chapter, or any other remedy
available fo the departwent for violations of underground

storage tank laws or rules promulgated under those laws.
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{7) Mdministrative penalties collected under this
section must be deposited in the underground storage tank

special revenue account established in 75~10-477.

Section B. section 75-10-447, MCA, is amended to read:

=75-10-447. Underground storage tank special revenue
account. (1) There is an underground Etorage tank account
within the state special revenue fund established in
17-2-102, There must be paid into the account:

{a) revenues from underground storage tank permit and
notification fees; and

(b} corrective action costs, damages, and penalties
recovered under section 9003 of the federal Resource
Conservation and Recovery Act of 1976, as amended; and

{c) civil] penalties collected for underground storage

tank violations under 75-10-417 and administrative penalties

collected under {gection 4}.

(2) Appropriations may be made from the underground
storage tank account for the following purposes only:

(a) state and local government costs of implementing
the underground storage tank leakrprevention program; or

(b) satate and local government costs relating to the
investigation of leaking underground storage tanks; or

(c) satate costs relating to the administration of the

administrative penalty program.”

REW SECTION. Section 8. codification instruction.

-1 2-
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[section 4] is intended to be codified as an integral part
of Title 75, chapter 10, part 4, and the provisions of Title
75, chapter 10, part 4, apply to [section 4].

NEW SECTION. Section 7. Applicability. [This act]
applies to all department of health and environmental
sciences' notices served on alleged violators pursuant to
[section 4] beginning Octoﬁar 1, 1993, or on the date of
adoption of the department's rules under
75-10-405(2) (c)(vi), whichever is earlier.

NEW SECTION. Section 8. Effective date. [This act] is
effective on passage and approval.

-End-~
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STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written reguest, there is hereby submitted a Fiscal Note for HB0417, as introduced.

DESCRIPTION OF PROPOSED LEGISLATION: An act providing for the assessment of administrative penalties under the Montana
Hazardous Waste and Underground Storage Tank Act; providing rulemaking authority to adopt an administrative penalty schedule
and a system for assessment of administrative penalties, notice, and appeals; providing for penalty funds to be paid into
the Department of Health and Environmental Sciences Underground Storage Tank Program special revenue account and for
appropriation from that account to support the Administrative Penalty Program.

ASSUMPTIONS :

1. Existing legal, technical and support program staff will be utilized for implementing provisions of this bill. Om
occasion, it may be necessary for the DHES to contract for an administrative hearing officer.

2. An average of 200 underground storage tank facilities will be inspected annually. Violations which merit the assessment
of administrative penalties will be discovered in approximately 10% of the inspections (20 cases). In five of the
cases, administrative penalties averaging $500 per case will be collected; in ten of the cases administrative penalties
averaging $250 per case will be collected; and in the remaining 5 cases penalties averaging $50 per case will be
collected. Total administrative penalties collected annually will be $5,250.

3. Penalties collected will be used to offset increased cperating expenses to administer the Administrative Penalties
Program, issue notices, conduct mitigation hearings and respond to appeals.

4. If this bill passes, the UST Leak Prevention Program will have its state special revenue appropriation increased by
$5,250 for FY94 and 55,250 for FY95.

FI1S IMPACT :
Expenditures: FY '34 FY ‘35
Current Law Proposed Law Difference Current Law Proposed Law Difference

Personal Services 369,787 369,787 0 370,128 370,128 4]
Operating Expenses 202,018 207,268 5,250 201,227 206,477 5,250
Equipment 4,517 4,517 0 4,533 4,533 0
Grants 312,604 312,604 0 312,604 312,604 0
Total 888,926 894,176 5,250 888,492 893,742 5,250
Funding:
Installer Lic & Permit Acc. 126,647 126,647 0 159,820 159,820 0
Hazardoug Waste-CERCLA 54,167 54,167 0 54,167 54,167 h]
UST Leak Prevention Program 545,612 550,862 5,250 512,005 517,255 5,250
Underground Storage Tank 162,500 162,500 0 162,500 162,500 0
Total 888,926 894,176 5,250 888,492 893,742 5,250

6 - _ - g

2=5=F MW Z-&—P3
DAVE LEWIS, BUDGET DIRECTOR DATé ROLPH TUNBY, PRIMARY'SPONSOR DATE
Office of Budget and Program Planning Fiscal Note for HBQ417, as intrcduced
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APPROVED BY COMM. ON
NATURAL RESOURCES

HOUSE BILL NO. 417

INTRODUCED BY TUNBY, HARPER, FAGG, WELDON

BY REQUEST OF THE DEPARTMENT OF

HEALTH AND ENVIRONMENTAL SCIENCES
A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING FOR THE
ASSESSMENT OF ADMINISTRATIVE PENALTIES UNDER THE MONTANA
HAZARDOUS WASTE AND UNDERGROUND STORAGE TANK ACT; PROVIDING
RULEMAKING AUTHORITY TO ADOPT AN ADMINISTRATIVE PENALTY
SCHEDULE AND A SYSTEM FOR ASSESSMENT OF ADMINISTRATIVE
PENALTIES, WNOTICE, AND AFPPEALS:; PROVIDING FOR PENALTY FUNDS
TO BE PAID INTO THE DEPARYMENY-OP-HBAL®H--AND--HNVIRONMENTAD
BEEBNECESL--HUNPERGROUND--STORAGH-PANK-SPEEIAL-REVENUEB-ACCOUNY
STATE GENERAL FUND; ANP PROVIDING FOR APPROPRIATIONS FROM
®HA®? THE DEPARTMENT OF MEALTH AND ENVIRONMENTAL SCIENCES'

UNDERGROUND STORAGE TANK SPECIAL REVENUE ACCOUNT FOR THE

PURPOSE OF SUPPORTING THE DEPARTMENT'S ADMINISTRATIVE
PENALTY PROGRAM; AMENDING SECTIONS 75-10-405, 75-10-413,
75-30-437y AND 75-10-447, MNCA; AND PROVIDING AN IMMEDIATE

EPPECTIVE DATE AND AN APPLICABILITY DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill because
the bill gives the department of health and environmental

sciences authority to adopt administrative rules. The
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legislature intends that the administrative penalties
provided by this bill be used to encourage compliance with
the Montana underground storage tank laws and rules by
allowing more timely and efticient processing of enforcement
actions without the need for seeking a higher penalty
through district court. To promote these goals, the
department should develop rules that provide for a range of
penalties for specific violations, the form for notice of
violation, an expedited appeal, and a penalty mitigation
process. In  doing so, the department shall ensure that its
rules and penalty schedule are consistent with the criteria
set forth in [section 4 3). The department shall ensure that

the rules, the penalty BsBchedule, and a statement of the

.department's enforcement policy are disseminated to the

regulated community.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

.Section 1. section 75-10-405, MCA, is amended to read:
"75-10-405. Administrative rules. (1) The department
may adopt, amend, or repeal rules governing ﬁazardous waste,
including but not limited to the following:
{a) identification and <classification of those
hazardous wastes subject to regulation and those that are

nokt;

{(b) requirements For the proper treatment, storage,

-2~ HB 417
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transportation, and disposal of hazardous waste;

{c) requirements for siting, design, operation,
maintenance, wonitoring, Iinspection, closure, postclo-uré.
and reclamation of hazardous waste management facilities:

(d) requirements for the issuance, denial, reneval,
modification, and revacation of permits for hazardous waste
management facilities;

{e}) requirements for corrective action within and
outside of facility boundaries and for financial assurance
of that corrective action;

(f) requirements for manifests and the manifest system
for tracking hazardous waste and for reporting and
recordkeeping by generators, transporters, and owners and
operators of hazardous waste management facilities;

{9} requirements for training of facility personnel and
for financial assurance of facility owners and operatora and
for liability of guarantors providing financial assurance;

(h) requirements Ffor registration of generators and
transporters;

(1) a achedule of fees for hazardous waste management
facility pernits and registration of hasardous waste
generators;

{j} a schedule of fees to defray a portion of the costs
of establiehing, operating, and maintaining any state

hazardous waote management facility authorized by 75-10-412;

-3~ HB 417
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. {k) requirements Ffor availability to the public of
information obtained by the department regarding facilities
and sites used for the treatment, storage, and disposal of
hazardous wastes; and

{1) other rules which are necessary to obtain and
maintain authorization under the federal prograam.

(2) The department may not adopt rules under this part
that are more restrictive than those promulgated by the
federal government under the Resocurce Conservation and
Recovery Act of 1976, as amended, except that the
department: -

{a} may require the registration of transporters not
otherwise required to register with the state of Montana
pursuant to the federal Resource Consgservation and Recovery
Act of 1976, as amended;

{b) may require generators and facilities to report on
an annual rather than on a biennial basis;

{c) may adopt requirements for the prevention and
correction of leakage from underground storage tanks,
including:

{i) reporting by owners and operators;

{ii) financial responsibility;

{iii) release detection, prevention, and corrective
action; )

(iv) etandards for design, construction, installation,

—4- HB 417
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and closure;

(v) development of a schedule of fees, not to exceed
$50 For a tank over 1,100 gallons and not to exceed $2¢ for
a tank 1,100 gallons or 1less, per tank, for tank
notification and permits to defray state and local costs of
implementing an underground storage tank program; and

(vi) a penalty schedule and a system for assessment of

administrative penalties, notice, and appeals under [section

4 3]; and
tviy(vil) delegation of authority and funds to local

agents for inspections and implementation. The delegation of
authority to local agents must complement and may not
duplicate existing authority for implementation of rules
adopted by the department of justice that relate to

underground storage tanks.

{d) may adopt regulatory requirements for hazardous

waste transfer facilities;

{e) shall require the owner or manager of any proposed
commercial facility for the atorage, collection., or transfer
of hazardous waste to conduct a public hearing, as provided
for in 75-10-441; and

() may adopt rules and performance standards for
industrial furnaces and boilers that burn hazardous wastes.
The rules and performance standards:

{i} may be adopted if there are no federal regulations;

~5- HB 417
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or

{i1) may be more restrictive than federal regulations.”

Section 2. Section 75-10-413, MCA, is amended to read:

»75~-10-413. Administrative enforcement. (1) When the
department believes that a violation of this part, a rule
adopted under this part, or a permit provision has occurred,

it may serve written notice of the violation personally or

by certified mall on the alleged viclator or his the
violator's agent. The notice must specify the provision of
this part, the rule, or the permit provigion alleged to be
violated and the facta alleged to constitute a violation and
may include an order to take necessary corrective action
within a reasonable périod of time stated in the order. The
order becomes final unless, within 30 days after the notice
is served, the person named requests in writing a hearing
before the board. On receipt of the request, the board shall
scheduyle a hearing. Service by mail is complete on the date
of mailing. '

{2) 1f, after a hearing held under subsection (1), the
board finds that a violation has’occurted, it shall either
affirm or modify the department's order previously issued.
An order issued by the department or by the board may
prescribe the date by which the violation must cease and may
prescribe time 1limits for particular action. 1I1f, after

hearing, the board Ffinds ne that a violation has not

-6~ HB 417
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accurred, it shall rescind the department's order.

{3) ZInstead In addition to or instead of issuing an

order pursuant to subsection (1), the department may etthar:

(a} require the alleged violator to appear before the
board or department, by subpoena or subpoena duces tecum,
for a hearing at a time and place specified in the notice to
anawer the charges complained of or to provide information
regarding the alleged violation or lte actual or potentlial
impact on public health and welfare or the environment; er

{b) initiate action under 75-10-414, 75-10-417, or
75-10-4187; or

{c) for underground storage tank violations, assess

administrative penalties and issue corrective action orders

under {gection 4 3}.
{(4) In the case of discbedience of any subpcena issued

and served under this section or of the refusal of any
witness to testify as to any material matter with regard to
which he the witness may be interrogated in a hearing or
investigation before the board or the department, the board
or department may apply to any district court in the state
for an order to compel compliance with the subpoena cor the
giving of testimony. The court shall hear the matter as
expeditiously as possible. If the discbedience or refusal is
found to be unjustified, the court shall enter an order

requiring compliance, Disobedience of the order |is
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punishable by contempt of court in the same ;lnner and by
the same procedures as 1s provided for like conduct
committed in the course of civil actions in district court.
{(5) This section dces not prevent the board or
department from making efforts to obtain voluntary
compliance through warning, conference, or any other

appropriate means."

Section-3:-—gection-75-18-417y-HEAT-is-anended-to-reads—-
£35-30-42Fr--@ivil-——penaltienr—-t2}--Any A person--who
viotates--any--provision--of-this-party-a-cuie-adopted-under
this-party-an-order-of-the-departnent-or--the--board,;~-or—-a
permit——in--subject-to-a-civii-penaity-not-to-exceed-$167000
per-vioiatienr-!aeh—day;oi—vieiatien-eonseitutes—a--neputnte
vietationz
¢2}--Phe--department--nay—-institute-and-maintain-in-the
nane-of-the-state-any-—enforcement--proceedings——under--this
sectionr--Hpen--requeat--of--the--departmenty--the--attorney
genera!-—er--the--eeunty-tttorney—oi—the-county—of-vioiaE*on
shati-petition-the-digtrict-court-~to--imposer——asseasy-—and
recover-the-civit-penaleyr ‘
t31--Aetion-under-this-section-doen-not-bars
ta}--enforcament--of-thip-party-ruies-adopeed-under-this
partr‘ordara—a!-ehe-departicnt-or-the-beardr—or-—per-iba—-hy
injunetion-eor-other-appropriate-remedy;-or

thy--action-under-75-10-4107

8- HB 417
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td}--Money--coiltected--under——thin-section-shaii sust be

' deposited-in——the--state--general--fundy--except——for--civiid

penaltien-coliected-for-underground-storage-tank-vielationsy

which--must--be--depostted-—in—-the-undergeound-atorage-tank

special-revenue-account-establiished-in-75-20-447+4

NEW SECTION. Section 3. Administrative penalties for
underground storage tamk violations -- appeals -- venue for
hearinga. (1) A person who violates any of the underground
storage tank provisions of this chapter or any underground
storage tank rules promulgated under the authority of this
chapter may be amsessed and ordered by the department to pay
an administrative penalty not to exceed $500 per viollgian.
This limitation on administrative penalties applies only to
penalties assesaed under this section. Bach occurrence of
the violation and each day it remains uncorrected
constitutes a separate violation. The department may suspend
a portion of the administrative penalty assessed under this
section if the condition that caused the assessment of the
penalty is corrected within a specified time. Asgessment of
an administrative penalty under this section may be made in
conjunction with any order or other administrative action
authorized by Title 75, chapter 11, or by this chapter.

{2) When the depgrtnnnt assesses an adminiptrative
penalty under this section, it must have written notice

served personally or by certified mall on the alleged

-9~ ' ‘ HB 417
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violator or the violator's agent. For purposes of this
chapter, service by mail is complete on the day of maiiing
RBCEIPT; The notice must state:

(a) the provision alleged to be violated:

{b) the facts alleged to constitute the violation:;

{c) the amount of the administrative penalty assessed
under this section;

(d) the amount, if any, of the penalty to be suspended
upon correction of the condition that caused the assessment
af the penalty:;

{e) the nature of any corrective action the department
requires, whether or not a portion of the penalty is to be
suspended;

(f) as applicable, the time within which the corrective
action is to be taken and the time within which the
administrative penalty is to be paid;

(g) the right to appeal or to a hearing to mitigate the
penalty assessed and the time, place, and nature of any
hearing; and

(h) that a formal proceeding may be waived,

{3) The department shall provide each person assessed a
penalty under this section an opportunity for a hearing to
either contest the alleged violation or reguest mitigation
of the penalty.-The contested case provisions of the Montana

Adminiptrative Procedure Act, provided for in Title 2,

-10- HB 417
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chapter 4, part 6, apply to a hearing conducted under this
section. If a hearing is held under this séction, it must be
held in Lewis and Clark County.

{4) The department shall publish a schedule of maximum
and minimum penalties for sspecific violations. 1In
determining appropriate penalties for violations, the
department shall consider the gravity of the violations and

the potential for significant harm to public health or the

environment . In determining the appropriate amount of

penalty, if any, to be suspended upon correction of the
condition that caused the penalty assessment, the department
shall consider the cooperation and the degree of care
exercised by the person asgsessed the penalty, how
expeditiously the violation was corrected, and whether
significant harm resulted tco the public health or the
environment from the violation,

{5) If the department 1is unable to collect an
administrative penalty assessed under thié section or if a
person fails to pay all or any portion of an administrative
panalty assessed under this section, the department may take
action in district court to tecover the penalty amount and
any additional amounts assessed or sought under Title 75,
chapter 11, or this chapter.

{6) Action under this section does not bar action under

Title 75, chapter 11, or this chapter, or any other remedy
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available to the department for viclationa of underground
storage tank laws or rules promulgated under those laws.

{7) Administrative penalties <collected under this
section must be deposited in the underground--storage--tank
speciai--revenue--acecount--established--in--35-18-433 STATE
GENERAL FUND.

Section 4. section 75-10-447, MCA, is amended to read:

"75-10-447. Underground storage tank special revenue
account. {1l) There is an underground storage tank account
within the state speclal revenue fund established in
17+2-102. There must be paid into the account:

{a) revenues from underground storage tank permit and
notification fees; and AND

(b) corrective action costs, damages, and penalties
recovered under section 9003 of the federal Resource
Congervation and Recovery Act of 1976. as amendedy—and

tey——eivii~--penatties--coticeted-for-uvnderground-storage

tank-vioiations—under-75-10-417-and-adminiatrative-penaities

cotiected-under-{aection-43.

{2) Appropriations may be made from the underground
storage tank account for the following purposes only:

(a) state and local government costs of implementing
the underground storage tank leak prevention program; er

{b) state and local government costs relating to the

inveatigation of leaking underground storage tanks; or

-12- HB 417
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(c) state costs relating to the administration of the

administrative penalty program.”

NEW SECTION. Section 5. codification instruction.
[Section 4 3] is lntended to be codified as an integral part
of Title 75, chapter 10, part 4, and the provisions of Title
75, chapter 10, part 4, apply to [section 4 3].

NEW SECTION. Section 8. Applicability. [This act)
applies to all department of health and environmental
sciences' notices served on alleged violators pursuant to
[section 4 3] beginmning October 1, 1993, or on the date of
adoption of the department’'s rules under
75-10-405{2)(c)(vi), whichever 1s earlier.

. NEW SECTION. Section 7. Effective date. [This act] is
effective on passage and approval.

-End-
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HOUSE BILL NO. 417

INTRODUCED BY TUNBY, HARPER, FAGG, WELDON

BY REQUEST OF THE DEPARTMENT OF

HEALTH AND ENVIRONMENTAL SCIENCES
A BILL FOR AN ACT ENTITLED: *"AN ACT PROVIDING FOR THE
ASSESSMENT OF ADMINISTRATIVE PENALTIES UNDER THE MONTANA
HAZARDOUS WASTE AND UNDERGROUND STORAGE TANK ACT; PROVIDING
RULEMAKING AUTHORITY TO ADOFT AN ADMINISTRATIVE PENALTY
SCHEDULE AKRD A SYSTEM FOR ASSESSMENT OF _gpMINISTRATIVE
PENALTIES, NOTICE, AND APPEALS; PROVIDING FOR PENALTY FUNDS
TO BE PAID INTO THE DPEPARFNENT-OFP-HEAEPH-—ANB--ENVIRONMENTAD
SEiENEBS‘--UNBBﬂGR&HHB—-STBRAGQ—?ANH*SPBeiAB—RBVENHE-AEEQBNQ

STATE GENERAL FUND; ANP PROVIDING FOR APPROPRIATIONS FROM

PHA® THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES'

UNDERGROUND STORAGE TANK SPECIAL REVENUE ACCOUNT FOR THE

PURPOSE OF SUPPORTING THE DEPARTMENT'S ADMINISTRATIVE
PENALTY PROGRAM; RAMENDING SECTIONS 75-10-405, 75-10-413,
75-39-4337 AND 75-10-447, MCA; AND PROVIDING AN IMMEDIATE

EFFECTIVE DATE AND AN APPLICABILITY DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill because
the bill gives the department of health and environmental

sciences authority to adopt administrative rules. The
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legislature intends that the administrative penalties
provided by this bill be used to encourage compliance with
the Montana underground storage tank laws and rules by
allowing more timely and efficient processing of enforcement
actions without the need for seeking a higher penalty
through district court. To promote thes& goals, the
department should develeop rules that provide for a range of
penalties for specific wviolations, the form for notice of
violation, an expedited appeal, and a penalty mitigation
process. In doing so, the department shall ensure that its
rules and penalty schedule are consistent with the c¢riteria
set forth in [section 4 3]. The department shall ensure that
the rules, the penalty schedule, and a statement of the
department's enforcement policy are disseminated to the

regulated community.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 75-10-405, MCA, is amended to read:

"75-10-405. Administrative rules. (1) The department
may adopt, amend, or repeal rules governing hazardous waste,
including but not limited to the fallowing:

fa) identification and classification of those
hazardous wastes subject to regulation and those that are

not ;

{b) requirements for the proper treatment, storage,

-2~ HB 417
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transportation, and disposal cof hazardous waste;

(c) requirements Eor siting, deéign, operation,
maintenance, monitoring, inspection, closure, postclosure,
and reclamation of hazardous waste management facilities;

(d) requirements for the issuance, denial, renewal,
modification, and revocation of permits for hazardous waste
management facilities;

(e) requirements for corrective action within and
outside of facility boundaries and for financial assurance
of that corrective action;

{f) requirements for manifests and the manifest system
for tracking hazardous waste and for reporting and
recordkeeping by generators, transporters, and owners and
operators of hazardous waste management facilities;

(g) requirements for training of facility personnel and
for financial assurance of facility owners and operatcors and
for liability of gua}antors providing financial assurance;

{h) requirements for registration of generators and
transporters;

(i) a schedule of feea for hazardous waste management
Facility permits and registration of hazardous waste
generators;

{(j) a schedule of fees to defray a portion of the coats

of establishing, operating, and ®maintaining any state

hazardous waste management facility authorized by 75-10-412;

-3- HB 417
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{k) regquirements fpr availability to the public of
information obtained by the department regarding facilities
and sites used for the treatment, storage, and disposal of
hazardous wastes; and

(1) other rules which are necessary to obtain and
maintain authorization under the federal program.

(2) The department may not adopt rules under this part
that are more restrictive than those promulgated by the
federal government under the Resource Conservation and
Recovery Act of '1976, as amended, except that the
department:

(a) may require the registration of transporters not
ctherwise required to register with the state of Montana
pursuant to the federal Resource Conservation and Recovery
Act of 1976, as amended;

{b) may require generators and facilities to report on
an annual rather than on a biennial basis;

(c) may adopt requirements for the prevention and
correction of leakage from underground storage tanks,
including:

(i) reporting by owners and operators;

{ii) financial responsibility;

{iii) release detection, prevention, and corrective

action;

(iv) standards for design, construction, installation,

—4~ HB 417
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and closure;

(v) development of a schgdule of fees, not to exceed
$50 for a tank over 1,100 gallons and not to exceed $20 for
a tank 1,100 gallens or less, per tank, for tank
notification and permits to defray state and local costs of
implementing an underground storage tank program; and

{(vi) a penalty schedule and a system for assessment of

administrative penalties, notice, and appeals under [section

4 3]; and

tviy(vii) delegation of authority and funds to local
agents for inspections and implementation. The delegation of
authority to .1oca1 agents must complement and may not
duplicate existing authority for implementation of rules
adopted by the department of justice that relate to
underground storage tanks.

{d) may adopt regulatory requirements £for hazardous
waste transfer facilities;

{e} shall require the owner or manager of any proposed
commercial facility for the storage, collection, or transfer
of hazardous waste to coaduct a public hearing, as provided
for in 75-10-441; and

(f) may adopt rules and performance standards for
industrial furnaces and boilers that burn hazardous wastes.
The rules and performance standards:

(i} wmway be adopted if there are no federal regulations;

-5~ HB 417

o

-
Lanf ~ S T~ B - - B VB - )

-
N

14

15

16
17
18
1%
20
21
22
23
24

25

HB 0417/03

{(ii} may be more restrictive than federal regulations.“

Section 2. section 75-10-413, MCA, is amended to read:

®75-10-413. Administrative enforcement. (1) When the
department believes that a violation of this part, a rule
adopted under this part, or a permit provision has occurred,

it may serve written notice of the violation perscnally or

by ce:tified mail on the alleged viclator or his the
violator's agent. The notice must specify the provision of
this part, the rule, or the permit provision alleged to be
violated and the facts alleged to constitute a violation and
may include an order to take necessary corrective action
within a reasonable period of time stated in the order. The
order becomes final unless, within 30 days after the notice
is served, the person named requests in writing a hearing
before the board. On receipt of the request, the board shall
schedule a hearing. Service by mail is complete on the date
of mailing.

(2) 1If., after a hearing held under subsection (1), the
board finds that a violation has occurred, it shall either
affirm or modify the department‘s order previously issued.
An order issued by the department or by the board may
prescribe the date by which the viclation must cease and may
prescribe time limits for particular action. 1If, after

hearing, the - board finds ne that a viclation has not

-6- HB 417
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occurred, it shall rescind the department's order.

(3) Znstead In_addition to or instead of issuing an

order pursuant to subsection {1), the department may e&ther;

(a) require the alleged violator to appear before the
board or department, by subpoena or subpoena duces tecum,
for a hearing at a time and place specified in the notice to
angswer the charges cﬁmplained of or to provide information
regarding the alleged violation or its actual or potential
impact on public health and welfare or the environment; or

{by initiate action under 75-10-414, 75-10-417, or
75-10-4187; or

{c) for underground storage tank viclations, assess

administrative penalties and issue corrective action orders

under [section 4 3].

(4) In the case of discbedience of any subpoena issued
and served under this section or of the refusal of any
witness to testify as to any material matter with regard to
which he the witness may be interrogated in a hearing or
investigation before the board or the department, the board
or department may apply to any district court in the state
for aa order to compel compliance with the subpoena or the
giving of testimony. The court shall hear the matter as
éxpeditiously as possible. If the disobedience or refusal is
found to be unjustified, the court shall enter an order

requiring compl iance. Disobedience of the order is
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punishable by contempt of court in the same manner and by
the same procedures as is provided for 1like conduct
committed in the course of civil actions in district court.
{5} This section does not prevent the board or
department from mak ing efforts to obtain voluntary
compliance through warning, conference, or any other

appropriate means."*
Section-3-—Section-75-160-417;-MEA7-is-amended-to-read:——
B35-30-43F——€ivit-—-penaitiesar——{ti}--Any A person--whe
viotateas——-any—-praviston--of-this-party-a-rate-adopted-under
this-party-an-order-af-the-department-or--the—-boardy--or—-a
permie——is——subject-to-a-civil-penalty-not-to-exceed-5107000
per-vislationr-Ench-day-of-violacion-constitutes-a--separate
viotaeions
t2}--FThe--department--may--institute-and-maintain-in-the
name—of-the-state-any--enforeenené--proceedings——under—-this
secbion:—~Bpen——request-—ef—-the--departnenbrv-the—wattorney.
generat--ar--ethe--county-attorney-of-tha-county-of-viotation
shaii—petitien-the-distriee-eourt——to—-impoaer-—asseasr—;nnd
recaver-the-civii-penattys
t3y--Action—under-this-section-does-not-bars
tay--enfercement—-cf-this-part;-ruies-adepted-under—this
party-arders-of-the-department-or-the-board;-or--permits—-by
injunction—or-other-apprepriate-remedy;-or

tbi-~action-under-75-19-4i8x

-8- HB 417
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t43--Money--coltiected--under--this-section-shaii: muat be

deposiced-in--the--state—-generai--funds—-except-—for—-eivil

penalties-cotiacted-for-undersround-storage—tank-viotarionay

which--must—-be--depesited--in--the-underground-storage—tank

speciai-revenue-acecount—established-in-75-18-44774

NEW SECTION., Section 3. Administrative penalties for
underground storage tank violations —- appeals -- venue for
hearings. (1) A person whe vioclates any of the underground
storage tank provisions of this chapter or any underground
storage tank rules promulgated under the authority of this
chapter may be assessed and ordered by the department to pay
an administrative penalty not to exceed $500 per violation.
This 1limitation on administrative penalties applies only to
penalties asseésed under this section. Each occurrence of
the violation and each day it remaina uncorrected
constitutes a separate violation. The department may suspend
a portion of the administrative penalty assessed under this
gsection if the condition that caused the assessment of the
penalty is corrected within a specified time. Assessment of
an administrative penalty under this section may be made in
conjunction with any order or other administrative action
authorized by Title 75, chapter 11, or by this chapter.

(2) wWhen the department assesses an administrative
penalty under this section, it must have_w:itten notice

served personally or by certified mail on the alleged

—9- HB 417

-}

w @™ -

10
11
12
13

14

15
16
17
18
19
20
21
22
23
24
25

HBE 0417/03

violator or the viclator's agent. For purposes of thisg
chapter, service by mail is complete on the day of maiting
RECEIPT. The notice must state:

(a) the provision alleged to be violated:

(b) the facts alleged to constitute the violation;

(c) the amount of the administrative penalty assessed
under this section;

(d) the amount, if any, of the penalty to be suspended
upon correction of the condition that caused the assessment
of the penalty;

{e) the nature of any corrective action the department
requires, whether or not a portion of the penalty is to be
suspended;

(£) as applicable, the time within which the corrective
action is to be taken and the time within which the
administrative penalty is to be paid;

(g) the right to appeal or to a hearing to mitigate the
penalty assessed and the time, place, and nature of any
hearing; and

(h} that a formal proceeding may be waived,

(3} The department shall provide each person assessed a
penalty under this section an opportunity for a hearing to
either contest the alleged violation or request mitigation
of the penalty. The contested case provisions of the Montana

Administrative Procedure Act, provided for in Title 2,

-10- HB 417
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chapter 4, part 6, apply to a hearing conducted under this
section. If a hearing is held under this section, it must be

held in Lewis and Clark County OR__THE COUNTY WHERE THE

ALLEGED VIOLATION OCCURRED. THIS SUBSECTION DOES NOT APPLY

UNTIL THE DEPARTMENT GIVES WRITTEN NOTICE, SERVED PERSONALLY

OR BY CERTIFIED MAIL, TO THE ALLEGED VIOLATOR OR THE

VIOLATCR'S AGENT. FOR THE PURPOSES OF THIS CHAPTER, SERVICE

BY MAIL IS COMPLETE ON THE DAY OF RECEIPT. THE NOTICE MUST

STATE:

{A) THE PROVISION ALLEGEDLY VIOLATED;

{B) THE FACTS THAT CONSTITUTE THE ALLEGED VIOLATION;

{(C) THE SPECIFIC NATURE OF ANY CORRECTIVE ACTIGCN THE

DEPARTMENT REQUIRES, ESTIMATED COSTS OF COMPLIANCE WITH THE

ACTION, AND WHERE TO RECEIVE HELP TQO CORRECT THE ALLEGED

VIOLATION; AND

{D) A TIMETABLE THAT A REASONABLE PERSON WQULD CONSIDER

APPROPRIATE FOR COMPLIANCE WITH THE ALLEGED VIOLATIONS.

(4) The department shall publish a schedule of maximum
and minimum penalties for specific violations. In
determining appropriate -penalties for .violations, the

department shall consider the gravity of the violations and

_the potential for significant harm to public health or the

environment. In determining the appropriate amount of
penalty, if any, tc be suspended upon correction of the

condition that caused the penalty assessment, the department

-11- HB 417
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shall consider the cooperation and the degree of care
exercised by the person assessed the penalty, how
expeditiously the violation was corrected, and whether
significant harm resulted to the public health or the
environment from the violation.

(5) If the department 1is unable to collect an
administrative penalty assessed under this section or if a
person fails to pay all or any portion of an administrative
penalty assessed under this section, the department may take
action in district court to recover the penalty amount and
any additional amounts assessed or sought under Title 75,
chapter 11, or this chapter.

(6} Action under this section does not bar action under
Title 75, chapter 11, or this chapter, or any other remedy
available to the department for violationa of underground
storage tank laws or rules promulgated under those laws.

{7) Administrative penalties collected under this
section must be deposited in the underground--storage--tank
speeial--revenue--account--estabiished-~in--35-16-437 STATE
GENERAL FUND.

Section 4. Section 75-10-447, MCA, is amended to read:

"75-10-447. OUnderground storage tank special revenue
account. (1) There is an underground storage tank account
within the state special revenue fund established in

17-2-102. There must be paid intc the account:

=12~ HB 417
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(a) revenues from underground storage tank permit and
notification fees; and AND

{b) corrective action costs, damages, and penalties
recovered under section 9003 of the federal ' Resource
Conservation and Recovery Act of 1876, as amended;-and

ey——civii—~

nateies--coltected-for-undergreund-storaqe

bank-v&oiatioas-under-?s—18—4&?—and-adminiseraeive—peﬁaities

cotiected-under-{asectron-43.

{2) Appropriations may be made from the underground
storage tank account for the following purposes only:

{a) state and 1local government costs of implementing
the underground storage tank leak prevention program; or

(b) state and local government costs relating to the
investigation of leaking underground storage tanks; or

{c) Btate costs relating to the administration of the

administrative penalty program.®

NEW SECTION. Section 5. codification instruction.
[Section 4 3] is intended to be codified as an integral part
of Title 75, chapter 10, part 4, and the provisions of Title
75, chapter 10, part 4, apply toc [section 4 3).

NEW SECTION. Section 6. Applicability. [This act]
applies to all department of health and environmental
sciences' notices served on alleged viclators pursuant to
[section 4 3] beginning October 1, 1993, or on the date of

adoption of the department's rules under

-13- HB 417
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NEW SECTION. Section 7. Effective
effective on passage and approval.

-Bnd-

_14_

date.
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HOUSE BILL NO. 417

INTRODUCED BY TUNBY, HARPER, FAGG, WELDON

BY REQUEST OF THE DEPARTMERT OF

HEALTH AND ENVIRONMENTAL SCIENCES
A BILL FOR AN ACT ENTITLED: “aN ACT PROVIDING FOR THE
ASSESSMENT OF ADMINISTRATIVE PENALTIES UNDER THE MONTANA
HAZARDOUS WASTE AND UNDERGROUND STORAGE TANK ACT; PROVIDING
RULEMAKING AUTHORITY TC ADOPT AN ADMINISTRATIVE PENALTY
SCHEDULE AND A SYSTEM FOR ASSESSMENT OF ADMINISTRATIVE
PENALTIES, NOTICE, AND APPEALS; PROVIDING FOR PENALTY FUNDS
TO BE PAID INTO THE PEPARPMENT-0P-HEALPH--ANB--BENVIRONMENPADL
BEiBNEBS*--HNBBRGRGUNB--B?SRAGE-TARK*SPBG!AB-RBVB“H!-AEEﬁBNT

STATE GENERAL FUND; ANB PROVIDING FOR APPROPRIATIONS FROM

FHA? THE DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES'

UNDERGROUND STORAGE TANK SPECIAL REVENUE ACCOUNT FOR THE

PURPOSE OF SUPPORTING THE DEPARTMENT'S ADMINISTRATIVE
PENALTY PROGRAM; AMENDING SECTIONS 75-10-405, 75-10-413,
35-30-4377; AND 75-10-447, MCA; AND PROVIDING AN IMMEDIATE

EFFECTIVE DATE AND AN APPLICABILITY DATE."

STATEMENT OF INTENT
A statement of intent is required for this bill because
the bill gives the department of health and environmental

sciences authority to adopt administrative rules. The
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legislature intends that the administrative penalties
provided by this bill be used to encourage compliance with
the Montana underground storage tank laws and rules by
allowing more timely and efficient processing of enforcement
actions without the need for seeking a higher penalty
through district court. To promote these goals, the
department should develop rules that provide for a range of
penalties for specific viclations, the form for notice of
violation, an expedited appeal, and a penalty mitigation
process, In doing sc, the department shall ensure that its
rules and penalty schedule are consistent with the criteria
set forth in [section 4 3]. The department shall ensure that
the rules, the penalty schedule, and a statement of the

department’'s enforcement policy are disseminated to the

regulated community.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 75-10-405, MCA, is amended to read:
*75-10-405. Administrative rulea. (1} The department

may adopt, amend, or repeal rules governing hazardous waste,

including but not limited to the following:
(a) identification and classification of those

hazardous wastes subject to regulation and those that are

not:

{b) requirements for the proper treatment, storage,

-2- HB 417
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transportation, and disposal of hazardous waste:;

(c) requirements for siting, design, operation,
maintenance, monitering, inspection, closure, postclosure,
and reclamation of hazardous waste management facilities;

{d) requirements for the issuance, denial, renewal,
modification, and revocation of permits for hazardous waste
management facilities;

{e) requirements for corrective action within and
outside of facility boundaries and for financial assurance
of that corrective action;

(f) requirements for manifests and the manifest system
for tracking hazardous waste and for reporting and
recordkeeping by generators, transporters, and owners and
operators of hazardous waste management facilities;

{g) requirements for training of facility personnel and
for financial assurance of facility owners and cperators and
for liability of guarantors providing financial assurance;

(h} requirements for registration of generators and
transporters:

i) a schedule of fees for hazardous waste management
Facility permits and registration of hazardous waste
generators;

{j) a schedule of fees to defray a portion of the costs
of establishing, operating, and maintaining any state

hazardous waste management facility auwthorized by 75-10-412;

-3- HB 417
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(k) requirements for availability to the public of
information obtained by the department regarding facilities
and sites used for the treatment, storage, and disposal of
hazardous wastes; and

{l1) other rules which are necessary to obtain and
maintain authorization under the federal program,

{2) The department may not adopt rules under this part
that are more restrictive than those promulgated by the
federal government under the Resource Conservation and
Recovery Act of 1976, as amended, except that the
depar tment:

(a) may require the registration of transporters not
otherwise required to register with the state of Montana
pursuant to the federal Resource Conservation and Recovery
Act of 1976, as amended;

(b) may require generators and facilities to report on
an annual rather than on a biennial basis;

(c) may adopt requirements for the prevention and
correction of leakage from underground storage tanks,
including:

{i) reporting by owners and operators;

{ii) financial responsibility;

{iii) release detection, prevention, and corrective
action;

{iv) standards for design, construction, installation,

-4- HB 417
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and closure;

(v) development of a schedule of fees, not to exceed
§$50 for a tank over 1,10¢ gallons and not to exceed $20 for
a tank 1,100 gallons or 1less, per tank, for tank
notification and permita to defray state and local costs of
implementing an underground storage tank program; and

{vi} a penalty schedule and a system for assessment of

administrative penalties, notice, and appeals under [section

4 3]; and

tviy{vii) delegation of authority and funds to local
agents for inspections and implementation. The delegation of
authority to local agents must complement and may not
duplicate existing authority for implementation of rules
adopted by the department of Jjustice that relate to
underground storage tanks.

{d) may adopt regulatory reguirements for hazardous
waste transfer Eacilities;

{e) shall require the owner or manager of any proposed
commercial facility for the storage, collection, or transfer
of hazardous waste to conduct a public hearing, as provided
for in 75-10-441; and

{f) may adopt rules and performance standards for
industrial furnaces and boilers that burn hazardous wastes.
The rules and performance standards:

(i) may be adopted if there are no federal regulatiocens;
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or
{(ii) may be more restrictive than federal regulations."
Sectlon 2. section 75-10-413, MCA, is amended to read:
*75-10-413. Administrative enforcement. (1) When the
department believes that a violation of this part, a rule
adopted under this part, or a permit provisicn has occurred,

it may serve written notice of the violation personally or

by certified mail on the alleged violator or his the
viglator's agent. The notice must specify the provision of
this part, the rule, or the permit provision alleged to be
violated and the facts alleged to constitute a violation and
may include an order to take necessary corrective action
within a reascnable period of time stated in the order. The
order becomes final unless, within 30 days after the notice
is served, the person named requests in writing a hearing
before the becard. On receipt of the request, the board shall
schedule a2 hearing. Service by mail is complete on the date
of mailing.

{2) 1If, aftter a hearing held under subsection (1), the
board finds that a violation has occurred, it shall either
affirm or modify the department's order previously issued.
An order issued by the department or by the board may
prescribe the date by which the viclation must cease and may
prescribe time limits for particular action. 1f, after

hearing, the board finds ne that a viclation has not

-6~ HB 417
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occurred, it shall rescind the department's order.

{3} 3instead In addition to or instead of issuing an

order pursuant to subsection (1), the department may etther:

(a) require the alleged violator to appear before the
board or department, by subpcena ¢r subpoena duces tecum,
for a hearing at a time and place specified in the notice to
answer the charges complained of or to provide information
regarding the alleged vioclation or its actual or potential
impact on public health and welfare or the environment; or

{by initiate action under 75-10-414, 75-10-417, or
75-10-418%; or

{(c) for underqround storage tank viplations, assesas

administrative penalties and issue corrective action orders

under_[section 4 3}.

{4) 1In the case of disobedience of any subpoena issued
and served under this section or of the refusal of any
witness to testify as to any material matter with regard to
which he the witness may be interrogated in a hearing or
investigation before the board or the department, the board
ot department may apply to any district court in the atate
tar an order to compel compliance with the gubpoena or the
giving of testimony. The court shall hear the matter as
éxpeditiously as possible. If the disobedience or refusal is
found to be unjustified, the court shall enter an order

requiring compliance. Disobedience of the order is
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punishable by contempt of court in the same manner and by
the same procedures as is provided for 1like conduct
committed in the course of civil actions in disatrict court.
{5) This section does not prevent the boara or
department from making efforts to obtain voluntary
compliance through warning, conference, or any other

appropriate means."

Section—3--sSection-75-18-427;-MEA;- in-amended-to—read:——
235-38-41F:--€ivil--penattiesr--{i)}--Any A person--who
vioiates-—any--provisien--of-this-partsy-a-rute-adepted-under
this-party-an-order-of-the-department-or--the—-boardy——-or-——a
permit-—-is-—-subject—to-a-civii-penatty-not-to-exceed-510;0800
per-viocitation--Each-day-of-viotation-conatitutea-a--separate
violation:
t24——Fhe--department--may—-institute-and-maintain-in-the
name-of-the-state-any—-enforcement--proceedinga-—under-—this
section—-bpon—-request-—-of--the-—-department;—-the--attorney
generai--or-—the--county-attorney-of-the-county-of-viotation
shati-petition-the-district-court--to-—impesey-—-assessy--and
recover-the-civii-penattyr
t3}--Action-nnder-thin-section-dees-not-bar:
tay--enforcement——of-this-partr-rutes-adepted-under-this
partr-orders-of-the-deparement-or-the-boardy—or--permits——by
injunction-or-other-appropriate-remedyr-or

thi--action-under-35-10-418<
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t+4)y--Money—-coliected-—under--this-seetion-shaix must be

deposited-in-—-the--state-—generai--fundy--excepe--for--civid

penatries-collected-far-underground-starage-tank-victationsy

which--must--be-—deposited--in-—the-underground-storage-tank

special-revenne-acesunt-estabiished-in-35-28-443:8

NEW SECTION. Section 3. Administrative penalties for
underground storage tank violations -- appeals -~ venue for
hearings., (1) A person who violates any of the underground
storage tank provisions of this chapter or any underground
storage tank rules promulgated under the authority of this
chapter may be assessed and ordered by the department to pay
an administrative penalty not to exceed $500 per violation.
This limitation on administrative penalties applies only to
penalties assessed under this section. Each occurrence of
the violation and each day it remains uncorrected
constitutes a separate violation. The department may suspend
a portion of the administrative penalty assessed under thisg
gection if the condition that caused the assessment of the
penalty is corrected within a specified time, Assessment of
an administrative penalty under this section may be made in
canjunction with any order or other administrative action
authorized by Title 75, chapter 11, or by this chapter.

(2) When the department assesses an administrative
penalty under this section, it must have written notice

served personally or by certified mail on the alleged
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violator or the wviolator's agent. For purposes of this
chapter, service by mail is complete on the day of mailing
RECEIPT. The notice must state:

(a} the provision alleged to be violated;

(b) the facts alleged to constitute the violation:

(c) the amount of the administrative penalty assessed
under this section;

(d) the amount, if any, of the penalty to be suspended
upon correction of the condition that caused the assessment
of the penalty;

(e) the nature of any corrective action the department
requires, whether or not a portion of the penalty is to be
suspended;

(£) as applicable, the time within which the corrective
action is to be taken and the time within which the
administrative penalty is to be paid;

(g) the right to appeal or to a hearing to mitigate the
penalty assessed and the time, place, and nature of any
hearing; and

(h) that a formal proceeding may be waived.

(3) The department shall provide each person assessed a
penalty under this section an opportunity for a hearing to
either contest the alleged violation or request mitigation
of the penalty. The contested case provisions of the Montana

Administrative Procedure Act, provided for in Title 2,
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chapter 4, part 6, apply to a hearing conducted under this
section. If a hearing is held under this section, it must be

held in Lewis and Clark County OR THE COUNTY WHERE THE

ALLEGED VIOLATION OCCURRED. THIS SUBSECTION DOES NOT APPLY

UNTIL THE DEPARTMENT GIVES WRITTEN NOTICE, SERVED PERSONALLY

OR BY CERTIFIED MAIL, TO THE ALLEGED VIOLATOR OR THE

VIOLATOR'S AGENT. FOR THE PURPOSES OF THIS CHAPTER, SERVICE

BY MAIL IS COMPLETE ON THE DAY OF RECEIPT. THE NOTICE MUST

STATE:

{A) THE PROVISION ALLEGEDLY VIOLATED;

{B) THE FACTS THAT CONSTITUTE THE ALLEGED VIOLATION;

{C) THE SPECIFIC NATURE QF ANY CORRECTIVE ACTIQON THE

DEPARTMENT REQUIRES, ESTIMATED COSTS OF COMPLIANCE WITH THE

ACTION, AND WHERE TO RECEIVE HELP TO CORRECT THE ALLEGED

VIOLATION; AND

(D) A TIMETABLE THAT A REASONABLE PERSON WOULD CONSIDER

APPROPRIATE FOR COMPLIANCE WITH THE ALLEGED VIOLATIONS.

{4) The department shall publish a schedule of maximum
and minimum penalties for specific violations. 1In
determining appropriate penalties for violations, the
department shall consider the gravity of the violations and
the potential for significant harm to public health or the
environment. In determining the appropriate amount of
penalty, if any, to be suspended upon correction of the

condition that caused the penalty assessment, the department

~-11- HB 417
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shall consider the cooperation and the degree of care
exercised by the persen assessed the penalty, how
expeditiously the violation was corrected, and whether
significant harm resulted to the public health or the
environment from the violation.

{5) If the department is unable to collect an
administrative penalty assessed under this section or if a
person fails to pay all or any portion of an administrative
penalty assessed under this section, the department may take
action in district court to recover the penalty amount and
any additional amounts assessed or sought under Title 75,
chapter 11, or this chapter.

(6} Action under this section does not bar action under
Title 75, chapter 11, or this chapter, or any other remedy
avallable to the department for viclations of underground
storagé tank laws or rules promulgated under those laws.

(7) Adminigtrative penalties collected under this
section must be deposited in the wundergreund--secorage-—tank
speciai--revenne--account-—established--in--35-10-477 STATE

GENERAL FUND.

Section 4. Section 75-10-447, MCA, is amended to read:

®75-10-447. Underground storage tank special revenue
account. (1) There is an underground storage tank account
within the state special revenue fund established in

17-2-102. There must be paid into the account:

-12- HB 417



O 0 N ;o s W N

[ = T T T o R o oy
A v e W N O

17
18
19
20
21
22
23
24

25

HB 0417/03

ta) revenues from underground storage tank permit and
notification fees; and AND

(b) corrective action costs, damages, and penalties
recovered under section 9003 of the federal Resource
Conservation and Recovery Act of 1976, as amended;-and

tet--civit--penatties--coliected-for-underground-atorage

tank-viotations-under—35-10-417-and-adminintrative-penalties

colleeted-under-f{section-43.

{2) Appropriations may be made from the underground
storage tank account for the following purposes only:

(a) state and 1local government costs of implementing
the underground storage tank leak prevention program; eor

(b) state and local government ceosts relating to the
investigation of leaking underground storage tanks; or

{c) state costs relating to the administration of the

administrative penalty program.”

NEW _SECTION, Section 5. codification instruction,
[Section 4 3] is intended to be codified as an integral part
of Title 75, chapter 10, part 4, and the provisions of Title
75, chapter 10, part 4, apply to [section 4 3].

NEW SECTION, Section 6. Applicability. {This act]
applies to all depa;tment of health and environmental
sciences' notices served on alleged violators pursuant to
[section 4 3] beginning October 1, 1993, or on the date of

adoption of the department's rules under

-13- HB 417
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HEW SECTION. Section 7. Effective date. [This act] is

effective on passage and approval.

-End-
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