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~0 l>.ll. BILL NO. ill 
INTRODUCED BY lJbii Lek') t+1-~ ~ 

A BILL FOR AN ACT ENTITLED: "'AN ACT PROVIDING THAT 

DEPARTMENT OF JUSTICE AND COURT RECORDS OF A SUSPENSION OF 

THE DRIVER'S LICENSE OF A PERSON FOR REFUSAL TO SUBMIT TO A 

BLOOD ALCOHOL CONTENT TEST CONSTITUTE CONFIDENTIAL CRIMINAL 

JUSTICE INFORMATION AND MAY BE DISCLOSED TO THE PUBLIC ONLY 

BY COURT ORDER ON A SHOWING OF GOOD CAUSE; PROVIDING THAT 

THE SUSPENSION MAY NOT BE USED TO DENY, LIMIT, OR RAISE THE 

PREMIUM ON MOTOR VEHICLE LIABILITY INSURANCE; AND AMENDING 

SECTION 61-8-402, MCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 61-8-402, MCA, is amended to read: 

"61-8-402. Blood, breath, or urine tests. (1) Any 

person who operates or is in actual physical control of a 

vehicle upon ways of this state open to the public sha¼l--be 

deemed is considered to have given consent, subject to the 

provisions of 61-8-401, to a test of his the person's blood, 

breath, or urine for the purpose of determining any measured 

amount or detected presence of alcohol in h¼s the person's 

body if arrested by a peace officer for driving or for being 

in actual physical control of a vehicle while under the 

influence of alcohol, drugs, or a combination of the two. 
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The test aha½½ must be administered at the direction of a 

peace officer having reasonable grounds to believe the 

person to have been driving or in actual physical control of 

a vehicle upon ways of this state open to the public, while 

under the influence of alcohol, drugs, or a combination of 

the two. The arresting officer may designate which test or 

tests shaii !!!!!.! be administered. 

(2) Any person who is unconscious or who is otherwise 

in a condition rendering him the person incapable of refusal 

shal¼--ee--dee■ed is considered not to have withdrawn the 

consent provided by subsection (1) of this section. 

(3) If a driver under arrest refuses upon the request 

of a peace officer to submit to a test designated by the 

arresting officer as provided in subsection (1), ftefte--sha¼l 

a test may not be given, but the officer shall, on behalf of 

the department, immediat~ly seize h¼s the person's driver 1 s 

license. The peace officer shall forward the license to the 

department, along with a sworn report that he ~eace 

officer had reasonable grounds to believe the arrested 

person had been driving or was in actual physical control of 

a vehicle upon ways of this state open to the public, while 

under the influence of alcohol, drugs, or a combination of 

the two, and that the person had refused to submit to the 

test upon the request of the peace officer. Upon receipt of 

the report, the department shall suspend the license for the 
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period provided in subsection (S). 

(4) Upon seizure of a driver•s license, the peace 

officer shall issue. on behalf of the department, a 

temporary driving permit, which is valid for 72 hours after 

the time of issuance. 

(5) The following suspension dnd revocation periods are 

applicable upon refusal to submit to a test: 

(a) upon a first refusal, a suspension of 90 days with 

no provision for a restricted probationary license; 

(b) upon a second or subsequent refusal within 5 years 

of a previous refusal, as determined from the records of the 

department, a revocation of 1 year with no provision for a 

13 restricted probationary license. 

14 (6) A nonresident driver's license seized under this 

15 section must be se.nt by the department to the licensing 

16 authority of the nonresident's home state with a report of 

17 the nonresident's refusal to submit to a test. 

18 (7) All stteh suspensions are subject to review as 

19 hereina~ter provided in this part. 

20 

21 

22 
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24 

25 

(8) Department and court records of suspension of the 

license for refusal to submit to a test constitute 

confidential criminal justice information, as defined in 

44-5-103 1 and public access to the records may only be 

obtained by a district court order upon good cause shown.• 

NEW SECTION. Section 2. Effect of license suspension 
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for refusal to take test for driving under the influence. An 

insurer may not use a driver's license suspension for 

failure to take a test under 61-8-402 as a basis for 

denying, limiting, charging a higher premium for, or raising 

the premium on motor vehicle liability insurance, whether or 

not the driver is convicted of an underlying offense under 

61-8-401 or 61-8-406. 

NEW SECTION. Section 3. Codification instruction. 

[Section 2} is intended to be codified as an integral part 

of Title 33, chapter 23, part 2, and the provisions of Title 

33, chapter 23, part 2, apply to (section 2}. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0396. as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: An act providing that Department of Justice and court records of a suspension of the 
driver's license of a person for refusal to submit to a blood alcohol content test constitute confidential criminal justice 
information and may be disclosed to the public only by court order on a showing of good cause. 

ASSUMPTIONS: 
l. The proposed bill will have minimal fiscal impact on the Department of Justice. 
2. The proposed bill will have no fiscal impact on the state judicial system 
3. The fiscal impact, if any, on the insurance industry in Montana is not subject to reasonable estimate. 

FISCAL IMPACT: 
Minimal. 

EFFECT ON COUNTY OR OTHER LOCAL REVENUES OR EXPENDITURES: 
Minimal. 

Q~L 2..·2-Cf3 
DAVE LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

TIMOTHY WHALEN, PRIMARY SPONSOR 
~-S-'?3 

DATE 

Fiscal Note for HB0396. as introduced ue, a411., 
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HOOSE BILL NO. 396 

INTRODUCED BY WHALEN, ltENAIIAN 

A BILL POR AN ACT ENTITLED: "AN ACT PROVIDING THAT 

DEPARTMENT OF JUSTICE AND COURT RECORDS OF A SUSPENSION OF 

THE DRIVER'S LICENSE OF A PERSON POR REFUSAL TO SUBMIT TO A 

BLOOD ALCOHOL CONTENT TEST CONSTITUTE CONFIDENTIAL CRIMINAL 

JUSTICE INPORMATION AND MAY BE DISCLOSED TO THE PUBLIC ONLY 

BY COURT ORDER ON A SHOWING OF GOOD CAUSE: PROVIDING THAT 

THE SUSPENSION MAY NOT BE USED TO DENY, LIMIT, OR RAISE THE 

PREMIUM ON MOTOR VEHICLE LIABILITY INSURANCE: AND AMENDING 

SECTION 61-8-402, MCA,• 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA; 

Section 1. Section 61-8-402, MCA, is amended to read, 

"61-8-402. Blood, breath, or urine teats. (1) Any 

person who operates or is in actual physical control of a 

vehicle upon ways of this state open to the public shall--be 

deemed is considered to have given consent, subject to the 

provisions of 61-8-401, to a teat of his the person's blood, 

breath, or urine for the purpose of determining any measured 

amount or detected presence of alcohol in hi■ the person's 

body if arrested by a peace officer for driving or for being 

in actual physical control of a vehicle while under the 

influence of alcohol, drugs, or a combination of the two. 
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The test sha¼¼ must be administered at the direction of a 

peace officer having reasonable grounds to believe the 

person to have been driving or in actual physical control of 

a vehicle upon ways of this state open to the public, while 

under the influence of alcohol, drugs, or a combination of 

the two. The arresting officer may designate which test or 

tests shall must be administered. 

(2) Any person who is unconscious or who is otherwise 

in a condition rendering him the person incapable of refusal 

ahaii--be--deemed is considered not to have withdrawn the 

consent provided by subsection (1) of this section. 

(3) If a driver under arrest refuses upon the request 

of a peace officer to submit to a test designated by the 

arresting officer as provided in subsection (1), none--sha¼i 

a test ma~ be given, but the officer shall, on behalf of 

the department, immediately seize hie the person 1 s driver•s 

license. The peace officer shall forward the license to the 

department, along with a sworn report that he the peace 

officer had reasonable grounds to believe the arrested 

person had been driving or was in actual physical control of 

a vehicle upon ways of this state open to the public, while 

under the influence of alcohol, drugs, or a combination of 

the two, and that the person had refused to submit to the 

test upon the request of the peace officer. Upon receipt of 

the report, the department shall suspend the license for the 

-2- BB 396 
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period provided in subsection (5), 

(4) Upon seizure of a driver's license, the peace 

officer shall issue, on behalf of the department, a 

temporary driving permit, which is valid for 72 hours after 

the time of issuance. 

(5) The following suspension and revocation periods are 

applicable upon refusal to submit to a test: 

(a) upon a first refusal, a suspension of 90 days with 

no provision for a restricted probationary license; 

(b) upon a second or subsequent refusal within 5 years 

of a previous refusal, as determined from the records of the 

department, a revocation of 1 year with no provision for a 

restricted probationary license. 

(6) A nonresident driver's license seized under this 

section must be sent by the department to the licensing 

16 authority of the nonresident's home state with a report of 

17 the nonresident's refusal to submit to a testa 

18 (7) All stten suspensions are subject to review as 

19 hereinafter provided in this part. 

20 (8) !lepartaent UNLESS AND UNTIL THERE IS A CONVICTION 

21 ON THE CHARGE IN RELATION TO WHICH THE TEST W~_ R~ESTED 

22 

23 

24 

25 

THAT HAS BECOME FINAL, DEPARTMENT and court records of 

suspension of the license for refusal to submit to a test 

constitute confidential criminal justice information, as 

defined in 44-5-103, and public access to the records may 
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only be obtained by a district court order upon goo~ cause 

shown.• 

NEW SECTION. Section 2. Effect of license suspension 

for refusal to take test for driving under the influence. An 

insurer may not use a d[iver's license suspension for 

failure to take a test under 61-8-402 as a basis for 

denying, limiting, charging a higher premium for, or raising 

the premium on motor vehicle liability insurance7-wheeher-or 

not--tne-dr¼Yer-¼s-eonY¼eted IF THERE IS NO FINAL CONVICTION 

of an underlying offense under 61-8-401 or 61-8-406. 

NEW SECTION. Section 3. Codification instruction. 

[Section 2) is intended to be codified as an integral part 

of Title 33, chapter 23, part 2, and the provisions of Title 

33, chapter 23, part 2, apply to [section 2], 

-End-
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BOUSE BILL NO. 396 

INTRODUCED BY WIIALl!!tl, lll!!tl"81JI 

A BILL FOR AN ACT ENTITLED: "All ACT PROVIDING THAT 

DEPARTMENT OF JUSTICE AIID COURT RECORDS OF A SUSPENSION OF 

THE DRIVER'S LICENSE OF A PERSON POR REFUSAL TO SI.IBNIT TO A 

BLOOD ALCOHOL CONTENT TEST CONSTITUTE CONFIDENTIAL CRIMINAL 

JUSTICE IIIFOIIIIATION AIID IIAY BE DISCLOSED TO TB£ PUBLIC ONLY 

BY COURT ORDER ON A SBOlfING OP GOOD CAUSE; PROVIDING THAT 

THE SUSPENSION JIAY NOT BE USED TO DENY, LIMIT, OR RAISE TBB 

PREIIIUII ON IIO'l'OR VBIIICLE LIABILITY INSIIRANCEJ AND AMENDING 

SECTION 61-8-402, MCA." 

BE IT BNAC'l.'ED BY TBE LEGISLATURE OF Till! S'l'A'l'II OP IIONTAIIA1 

Section 1. Section 61-8-402, MCA, i■ ■-ended to read: 

0 61-8-402. Blood, breatb, or urine t-t■• (1) Any 

per■on who operate■ or i■ in actual phy■ical control of a 

vehicle upon way■ of this state open to the public shs¼¼--IM 

deeae,t ia ·considered to have given consent, subject to the 

provision■ of 61-8-401, to a teat of hie the peraon' ■ blood, 

breath, or urine for the purpo■e of deter■ining any -■sured 

a■ount or detected presence of alcohol in his the person's 

body if arre■ted by a peace officer for driving or for being 

in actual phy■ ical control of a vehicle while under the 

Influence of alcohol, drug■, or a co■bination of the two. 
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The teat aha¼¼ ■u■t be ad■inistered at the direction of a 

peace officer having rea■onable grounds to believe the 

per■on to have been driving or in actual phy■ical control of 

a vehicle upon ways of thi ■ state open to the public, while 

under the influence of alcohol, drug■, or a co■bination of 

the two. The arresting officer -y designate which teat or 

teat■ ■Ila¼¼ ■u■t be ad■ini■tered. 

C2) Any person who is unconscious or who is otherwise 

in a condition rendering hi■ the person incapable of refusal 

■ha¼¼--loe--dee■ed is considered not to have withdrawn the 

consent providltd by subsection Cl) of this section. 

(3) If a driver under arrest refuse■ upon the request 

of a peace officer to aub■it to a teat designated by the 

arresting officer a■ provided in aub■ection (1), nane--ella¼¼ 

a teat-, not be given, but the officer shall, on behalf of 

the depert-nt, iwdiately ■eize his the person•• driver's 

license. The peace officer shall forward the license to the 

depert-nt, along with a ■worn report that he the peace 

officer had rea■onable ground■ to believe the arrested 

per■on had been driving or was in actual phy■ical control of 

a vehicle upon way■ of this state open to the public, while 

under the influence of alcohol, drug■, or a cOlllbination of 

the two, and that the person had refused to submit to the 

teat upon the request of the peace officer. Upon receipt of 

the report, the depert■ent shall suapend the license for the 
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period provided in subsection (5), 

(4) Upon seizure of a dr.iver'a llcenae, the peace 

officer ■hall i ■aue, on behalf of the depart■ent, a 

te■porary driving per■it, which i ■ valid for 72 hour■ after 

the ti■e of issuance. 

(5) The following ■uapenaion and revocation periods are 

applicable upon refusal to aub■it to a teat, 

(a) upon a firat refu■al, a suspension of 90 days with 

no provision for a restricted probationary license: 

(bl upon a second or aubaequent refuaal within 5 year■ 

of a previous refuaal, as determined fro■ the records of the 

department, a revocation of l year with no provision for a 

restricted probationary license. 

(61 A nonresident driver•• license seized under this 

aection auat be sent by the departaent to the licenaing 

16 authority of the nonreaident's hoae state with a report of 

17 the nonresident' ■ refusal to aub■it to a teat. 

18 (7) All sneh suspension■ are aubject to review as 

19 here¼aafter provided in this part. 

20 (8) Bepertaeat UNLESS AND UNTIL THERE IS A CONVICTION 

21 ON THE CIIAJl<:E I .. Rf:LATION TO WHICH THE TEST IIAS RBQOESTED 

22 

23 

THAT BAS BECOllE FINAL« DEPARTIIBll'l' and court records of 

■U■J:!!.n■ ion of the license for refu■a! to ■ub■i t to ~-- _teat 

24 con~titute confidential criainal justice infor■ation, aa 

25 cl~fine4Jn 44-5-103, and public accesa to the records -x 
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only be obtained by a district court order upon good cause ~-
NEW SECTION. Section 2. Effect of license suspension 

for refusal to take teat for driving under the influence. An 

insurer -y not use a driver"& license suspension for 

failure to take a teat under 61-8-402 as a basis for 

denying, li■iting, charging a higher premium for, or raising 

the pre■iua on 110tor vehicle liability inaurancey-tftlether-er 

aet--the-dr¼,rer-¼■-eOllv¼eted IF THERE IS NO FINAL CONVICTION 

of an underlying offense under 61-8-401 or 61-8-406. 

!IEW SECTION. Section 3. Codification inat.ruction. 

[Section 21 is intended to be codified as an integral part 

of Title 33, chapter 23, part 2, and the provisions of Title 

33, chapter 23, part 2, apply to [section 2). 

-End-
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