
HOUSE BILL NO. 388 

INTRODUCED BY GILBERT, WANZENRIED, TOOLE, HARPER, WATERMAN 
BY REQUEST OF THE DEPARTMENT 

OF HEALTH AND ENVIRONMENTAL SCIENCES 
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APRIL 14, 1993 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON TAXATION. 

FIRST READING. 

ON MOTION, REPRESENATIVE RANEY 
REMOVED AND REPRESENTATIVE GILBERT 
ADDED AS SPONSORS. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS AS AMENDED. 

ENGROSSING REPORT. 

THIRD READING, PASSED. 
AYES, 64; NOES, 36. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON NATURAL RESOURCES. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN. REPORT ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 32; NOES, 17. 

RETURNED TO HOUSE. 

IN THE HOUSE 



APRIL 14, 1993 SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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INTRODUCED BY w~ 
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DEPARTMENT 

OF HEALTH AND ENVIRONMENTAL SCIENCES 

A BILL FOR AN ACT ENTITLED; "AN ACT AUTHORIZING THE 

DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES TO COLLECT 

PEES TO OFFSET WATER QOALITY PROGRAM COSTS FOR ISSUING 

PERJIITS AND MONITORING ACTIVITY; REQUIRING THE DEPARTMENT TO 

PROVIDE NOTICE OP THE FEE ASSESSMENT; PROVIDING AN APPEAL 

PROCEDURE FOR RESOLUTION OF FEE DISPUTES; PROVIDING FOR THE 

DISPOSITION OF FEES1 AND PROVIDING AN APPLICABILITY DATE." 

WHEREAS, section 402 of the Federal Water Pollution 

Control Act provides that states 11&y be authorized by the 

U,S, Environaental Protection Agency to administer the 

national pollutant discharge eli■ination system wastewater 

discharge per■it progra■; and 

WHEREAS, the Montana Depart■ent of Health and 

Environ■ental Sciences ad■ iniatera all water quality per■it 

programs in Montana through an agreement with the U.S. 

Environmental Protection Agency under section 402 of the 

Federal Water Pollution Control Act; and 

WHEREAS, the Department of Health and Environmental 

Sciences' water quality permit programs are inextricably 
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linked to its other water pollution control and aabient 

water quality monitoring programs; and 

WHEREAS, both the citizens and businesses of the State 

of Montana benefit from i■ple■entation of these programs by 

the Department of Health and Environmental Sciences; and 

WHEREAS, federal grants for Montana's water quality 

progra■s are currently inadequate and are being further 

reduced, and Montana's general fund is stressed by competing 

government programs; and 

WHEREAS, if the Depart■ent of Health and Environmental 

Sciences fails to obtain authorization, the national 

pollutant discharge elimination system program will be 

administered within .Montana by the U.S. Environmental 

Protection Agencyi and 

WHEREAS, the persons who discharge or may discharge 

wastes to Montana's water resources and who are required to 

obtain a water quality permit should pay a fair share to 

ensure protection of Montana's water resources: and 

WHEREAS, the annual fee syste■ may be an incentive to 

the regulated c01aunity to design activities that reduce the 

amount of pollutants discharged to state waters or otherwise 

lower the potential for har■ to state waters. 

THEREFORE, the Legislature of the State of Montana finds 

that it is appropriate to authorize the development of 

permit fee systems to support Montana's comprehensive water 

-2- INTRO~~ILL 
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pollution control program. 

STATEIIEIIT OF INTENT 

A stateaent of intent is required for this bill because 

it authorizes the board of health and environmental sciences 

to adopt rules regarding fees to be assessed to applicants 

for or holders of certain permits or licenses. The intent of 

this bill is to allow the department of health and 

environaental sciences to charge for its services in 

adainistering its c011prehensive water permitting prograa. 

These services include both the permitting function and 

followup aionitoring and enforcement programs to ensure that 

activities are complying with the terms and conditions of 

the permit. In addition, the legislature anticipates that 

fees will be assessed to applicants or per■itteea under 

other statutory authorities for which an exclusion fr0111 a 

water quality permit requirement is provided by rule. 

The board shall attempt to develop a structured fee 

system that can be clearly applied to all activities 

addressed under this bill and that results in revenue that 

approxi-tes the depart-nt's documented coat of 

iaplementing ita coaprehensive water quality permit prograa. 

The permit review fee syatea must be based on an average 

assessment of the depar~nt's direct and indirect coat of 

reviewing permit applications, including the cost of support 
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services, inservice training, and correspondence. The annual 

fee system may involve fees that are prescribed by category 

according to the criteria in [section 1(2)(b)]. 

Further, the board's rules should provide a mechanism 

for coordinating collection of fees for the review and 

monitoring of projects and activities authorized by [section 

l] with any other fees that are collected by other state 

agencies for the review and aonitoring of those projects and 

activities. The fees collected by the department may not 

duplicate the fees collected by another state agency for 

services in reviewing per■it, certificate, and license 

applications and in conducting monitoring. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Fees authorized for recovery 

process - ruleaaking. (l) The board shall by rule 

prescribe fees to be assessed by the department that are 

sufficient to cover the board's and department's documented 

costs, both direct and indirect, of: 

(a) reviewing and acting upon an application for a 

permit, permit IIIOdification, per■it renewal, certificate, 

license, or other authorization required by rule under 

75-5-201 or 75-5-401: 

(b) reviewing and acting upon a petition for a 

degradation allowance under 75-5-303; 
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(C) reviewing and acting upon an application for a 

permit, certificate, license, or other authorization for 

which an exclusion is provided by rule from the permitting 

require-nts established under 75-5-401; 

(di enforcing the terms and conditions of a permit or 

authorization identified in subsections (l)(a) through 

Cl)Cc). If the permit or authorization is not issued, the 

department shall return this portion of any application fee 

to the applicant. 

(e) conducting compliance inspections and monitoring 

effluent and ambient water quality; 

(f) conducting modeling, analyses, and demonstrations 

in areas that include but are not limited to the 

determination of total maxi■ua daily loads and waste load 

allocation; 

(g) identifying and monitoring impaired waters; 

(hi preparing and maintaining public information 

syste■s on effluent limitation, discharges, compliance, and 

a■bient water quality; 

(i) providing water quality training and education 

programs for the department or public; and 

( j) preparing 

documents .. 

water quality rules or guidance 

(2) The rules promulgated by the board under this 

section must include: 
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(a) a fee on all applications for per■its or 

authorizations, as identified in subsections (l)(a) through 

(l)(c), that is sufficient to cover the depart■ent"s cost of 

reviewing and acting upon the applications; and 

(b) an annual fee to be assessed according to the 

potential for harm to state waters by the activity under 

per■it or authorization. The annual fee ■ust take into 

consideration the volume and concentration of waste 

discharged into state waters or the volume and concentration 

of process materials or wastes placed in an impoundaent or 

other containment facility subject to the permit 

require-nts of this chapter. The annual fee auat be 

sufficient to pay the department's esti■ated cost of 

conducting all tasks described under subsection (1) after 

subtracting: 

(i) the fees collected under subsection (2)(a); 

(ii) state general fund appropriations for functions 

ad■inistered under this chapter; and 

Ciii) federal grants for functions ad■inistered under 

this chapter. 

(3) For purposes of subsection (2), the department"s 

estiaa.ted cost of conducting the tasks described under 

aubaection (1) is the amount authorized by the legislature 

for the department"s water quality programs. 

(') If the applicant or holder fails to pay a fee 
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assessed under this section or rules adopted under this 

section in a timely aanner, the department may: 

(a) impose an additional asaessaent consisting of not 

more than SOI of the fee plus interest on the required fee 

computed at the rate established under 15-31-510(3); or 

(b) suspend the permit or exclusion. The department may 

lift the suspension at any time up to l year after the 

suspension occurs if the holder has paid all outstanding 

fees, including all penalties, assessments, and interest 

imposed under subsection (4)(a), 

(5) Fees collected pursuant to this section must be 

deposited in an account in the ·state special revenue fund 

pursuant to [section 2). 

(6) The depart-nt shall give written notice to each 

person assessed a fee under this section of the amount of 

fee that is assessed and the basis for the department's 

calculation of the fee. This notice must be issued at least 

30 days prior to the due date for payment of the assessment. 

( 7 l A holder of or an applicant for a permit, 

certificate, or license aay appeal the department's fee 

assessaent to the board within 20 days after receiving 

written notice of the departaent"s fee deter■ination under 

subsection (6). The appeal to the board must include a 

written stateaent detailing the 

per■itholder or applicant considers 
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assessment to be erroneous or ezcessive. 

(8) If part of the department"s fee assessment is not 

in dispute in an appeal filed under subsection (7), the 

undisputed portion of the fee ■ust be paid to the department 

upon written request of the department. 

(9) The contested case provisions of the Montana 

Administrative Procedure Act, provided for in Title 2, 

chapter 4, part 6, apply to a hearing before the board under 

this section. 

IIEW SECTION. Section 2. Deposition of water quality 

perait fees. (1) There must be credited to an account in the 

state special revenue fund: 

(a) all legislative and federal appropriations to the 

department for administration of this chapter; and 

(b) all fees collected under [section 1). 

(2) Money in the account may be used only to pay the 

department's cost in implementing the functions described in 

[section 1(1)). 

IIEW SECTION. Section 3. Codification instruction. 

[Sections l and 2) are intended to be codified as an 

integral part of Title 75, chapter s, part s. and the 

provisions of Title 75, chapter 5, part 5, apply to 

[sections land 2). 

IIEN SECTIOII. Section 4. Applicability. (l) (Section 

25 l(l)) applies to all applications or petitions filed on or 
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l after OCtober l, 1993, and to all current and future holders 

2 of permits, licenses, or other authorizations described in 

l (section 1(1)). 

4 (2) The board of health and enviro1111ental sciences may 

5 commence rulemaking prior to October 1, 1993. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0388. as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: An act authorizing the Department of Health and Environmental Sciences to collect fees 
to offset Water Quality program costs for issuing permits and monitoring activity, requiring notice of the fee assessment, 
providing an appeal procedure and disposition of fees. 

ASSUMPTIONS: 
1. The program will be fully staffed in the first year with additional staff in the Support Services Bureau: 1.00 FTE 

grade 13 ($33,371) and .50 FTE grade 11 ($14,062) and operational costs of $3,815 and $4,096. 
2. Exclusions from Montana Ground Water Pollution Control System permits will remain available for certain sources. 
3. The will be no loss of existing resource indemnity ground water assessment revenues for ground water program. 
4. Federal funds will be used for water pollution control activities and municipal wastewater assistance program. 
5. If this bill passes the DHES will need appropriations of $928,399 in FY94 and $930,177 in FY95. 

FISCAL I!1PACT: 

~n_Qitu~es~ 
Fl'E 
Personal Services 
Operating 

Total 

Funding; 
Fees 
Proprietary Fund 

Revenues: 
Fees 
Proprietary Fund 

WNG·RANGE EFFECTS OF PROPOSED 

Current Law 
0 
0 
Q 
0 

0 
0 

0 
0 

LEGISLATION: 

FY '94 
Progosed Law 

9.50 
472,728 
455.671 
928,399 

877,151 
51,248 

877,151 
51,248 

FY '95 
Difference Current Law Progosed Law Difference 

9.50 0 9.50 9.50 
472,728 0 475,061 475,061 
455,671 0 455,116 455,116 
928,399 0 930,177 930,177 

877,151 0 878,648 878,648 
51,248 0 51,529 51,529 

877,151 0 878,648 878,648 
51,248 0 51,529 51,529 

Fees paid by permit applicants will provide support to implement the water quality permit program. 

TECHNICAL NOTES: 
Section 2(a) does not comply with the treasury fund structure. 

~~~ 2 )_~? 
DAVID LEWIS, BUDGET DIRECTOR DATE 
Office of Budget and Program Planning 

/_:j 
BOB RANEY, PRIMARY SPONSOR DATE 

Fiscal Note for HB0388, as introduced 

1+6 1rF 



STATB OP l«>RTARA · PXSCAL NOTB 
Form BD-15 

In coq>liance with a written request, there is hereby submitted a Revised Fiscal Note for HB0388, as introduced, 

DBSCRXPTXON OP PROPOSED LEGXSLATXOB· 
An act authorising the Department of Health and Bnviromnental Sciences to collect fees to offset Water Quality progrilDI costs 
for issuing permits and monitoring activity requiring the Department to provide notice of the fee assessment; providing an 
appeal procedure for resolution of fee disputes; providing for the disposition of fees; and providing an applicability date. 

ASSUMPTIONS: 
1. ProgrilDI will be fully staffed in the first year. 
2. Exclusions from Montana Ground Water Pollution Control System permits will remain available for certain sources. 
3. No loss of existing RXT for ground water program. 
4. Federal funds will be used for water pollution control activities and municipal waste-ter assistance progrilDI. 
5. Additional support staff will be needed in the Support Services Bureau. 1.00 PTB grade 13 ($33,371) and .50 PTB grade 

11 ($14,062) and operational coats of $3,815 and $4,096. 
6. If this bill passes the Department of Health and Environmental Sciences will need appropriations of $928,399 in FY94 

and $930,177 in FY95. 
7. At the end of the legislative session DHBS will have to determine if any additional staffing in the Support Services 

Bureau is needed to cover all of the bills that passed during the session. 

FISCAL IMPACT; 
PY'H PY ':!:i 

~rrent LA• Prmosed Law l:!itfe;n1oce ~rr§lnt Lil• froogse!J Law 12;1.Uermce 
FTB 0 8.00 8.00 0 8.00 8.00 
Personal Services 0 425,616 425,616 0 427,936 427,936 
Operating 0 ll!:i, :iat 32:i I 524 Q i00 I lH!l 400,:!81 

Total 0 821, uo 821,140 0 828,917 828,917 

!iim;iens;ti,tyreg; 
Fees 0 769,892 769,892 0 777,388 777,388 
Proprietary Fwld 0 51,:ue 51,248 0 51,529 51,529 

Revenyes· 
Fees 0 769,892 769,892 0 777,388 777,388 
Proprietary Fwld 0 51,248 51,248 0 51,529 51,529 

~ L--C(-Cf' .3 ,c/0-93 
DAVE LBWIS, BUDGET DIRECTOR DATE BOB RANEY, PRIMARY SPONSOR DATE 
Office of Budget and ProgrllDI Planning 

Revised Fiscal Note for HB038B, as introduced 

H63YT //-3 



Fiscal Note Request HB0388, as introduced 
Form BD-15 page 2 
(continued) 

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION· Fees paid by permit applicants will provide support to implement the water 
quality permit program. 

EFFECT ON COUNTY OR OTHER LOCAL GOVERNMENT ENTITIES; 
Local governments will have to pay permit fees if they have facilities that discharge pollutants to state waters. An 
estimate of statewide costs would be $250,000 per year. 

TECHNICAL NOTES; 
Section 2. (a) each of these appropriations must be in their own funds(ex. 01100, General Fund, 03000, Federal Funds, 06000 
Proprietary Fund) with their own appropriation numbers. 

t1-P irr Ii z, 
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APPROVED BY COMMITTEE 
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HOUSE BILL NO. 388 

INTRODUCED BY GILBERT, WANZENRIED, TOOLE, HARPER, WATERMAN 

BY REQUEST OF THE DEPARTMENT 

OF HEALTH AND ENVIRONMENTAL SCIENCES 

A BILL FOR AN ACT ENTITLED: "AN ACT AUTHORIZING THE 

DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES TO COLLECT 

FEES TO OFFSET WATER QUALITY PROGRAM COSTS FOR ISSUING 

PERMITS AND MONITORING ACTIVITY; REQUIRING THE DEPARTMENT TO 

PROVIDE NOTICE OF THE FEE ASSESSMENT; PROVIDING AN APPEAL 

PROCEDURE FOR RESOLUTION OF FEE DISPUTES; PROVIDING FOR THE 

DISPOSITION OF FEES; AMENDING SECTION 69-7-111, MCA; AND 

PROVIDING AN APPLICABILITY DATE." 

WHEREAS, section 402 of the Federal Water Pollution 

Control Act provides that states may be authorized by the 

u.s. Environmental Protection Agency to administer the 

national pollutant discharge elimination system wastewater 

discharge permit program; and 

WHEREAS, the MOntana Department of Health and 

Environmental Sciences administers all water quality permit 

programs in Montana through an agreement with the U.S. 

Environmental Protection Agency under section 402 of the 

Federal Water Pollution Control Act; and 

WHEREAS, the Department of Health and Environmental 
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Sciences' water quality permit programs are inextricably 

linked to its other water pollution control and ambient 

water quality monitoring programs; and 

WHEREAS, both the citizens and businesses of the State 

of Montana benefit from implementation of these programs by 

the Department of Health and Environmental Sciences; and 

WHEREAS, federal grants for Montana's water quality 

programs are currently inadequate and are being further 

reduced, and Montana's general fund is stressed by competing 

government programs; and 

WHEREAS, if the Department of Health and Environmental 

Sciences fails to obtain authorization, the national 

pollutant discharge elimination system program will be 

administered within Montana by the U.S. 

Protection Agency; and 

Environmental 

WHEREAS, the persons who discharge or may discharge 

wastes to Montana's water resources and who are required to 

obtain a water quality permit should pay a fair share to 

ensure protection of Montana's water resources; and 

WHEREAS, the annual fee system may be an incentive to 

the regulated community to design activities that reduce the 

amount of pollutants discharged to state waters or otherwise 

lower the potential for harm to state waters. 

THEREFORE, the Legislature of the State of Montana finds 

that it is appropriate to authorize the development of 

-2- HB 388 
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permit fee systems to support Montana's comprehensive water 

pollution control program. 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

it authorizes the board of health and environmental sciences 

to adopt rules regarding fees to be assessed to applicants 

for or holders of certain permits or licenses. The intent of 

this bill is to allow the department of health and 

environmental sciences to charge for its services in 

administering its comprehensive water permitting program. 

These services include both the permitting function and 

followup monitoring and enforcement programs to ensure that 

activities are complying with the terms and conditions of 

the permit. In addition, the legislature anticipates that 

fees will be assessed to applicants or permittees under 

other statutory authorities for which an exclusion from a 

water quality permit requirement is provided by rule. 

The board shall attempt to develop a structured fee 

system that can be clearly applied to all activities 

addressed under this bill and that results in revenue that 

approximates the department's documented cost of 

implementing its comprehensive water quality permit program. 

The permit review fee system must be based on an average 

25 assessment of the department's direct and indirect cost of 
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reviewing permit applications, including the cost of support 

services, inservice training, and correspondence. The annual 

fee system may involve fees that are prescribed by category 

according to the criteria in [section 1(2)(b)]. 

THE BOARD SHALL CONSIDER THE FOLLOWING FEE STRUCTURES AS 

PRIMA FACIE INDICATORS OF APPROPRIATE FEE ASSESSMENTS, 

EXCEPT THAT THE FEES SHOULD BE INCREASED EVERY 3 YEARS AFTER 

OCTOBER 1, 1993, BY THE PERCENTAGE, IF ANY, BY WHICH THE 

PRODUCER PRICE INDEX, PUBLISHED BY THE UNITED STATES BUREAU 

OF LABOR STATISTICS FOR THE MOST RECENT CALENDAR YEAR, 

EXCEEDS THE PRODUCER PRICE INDEX FOR CALENDAR YEAR 1993. 

PUBLICLY OWNED 

TREATMENT WORKS 

INDUSTRIAL STORM AND 

GROUND WATER SYSTEMS 

INDUSTRIAL COOLING 

APPLICATION FEE 

$250 -- $1,000 

$1,000 

WATER SYSTEMS $500 

INDUSTRIAL SYSTEMS 

WITH 

WITH TOXIC SUBSTANCES 

GENERAL PERMITS 

NONDEGRADATION 

REll_IEW: 

$2,500 -- $5,000 

$200 -- $500 

-4-

ANNUAL FEE 

$250 -- $2,500 

$1,000 -- $2,500 

$200 

il,_lli 

_$250 

_$500 

g,500 
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SEWAGE TREATMENT 

(2) INDUSTRIAL 

ill SUBDIVISION 

THE ANNUAL FEE 
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$2,500 

$2,500 -- $5,000 

§.120 §_200 PER 

LOT 

IS TO BE ASSESSED FOR EACH MILLION 

GALLONS OF WASTE DISCHARGED PER DAY ON A YEARLY AVERAGE AND 

IS SPECIFIC TO EACH DISCHARGE AT A FACILITY. THE LOWER 

VALUES ARE MINIMUM FEES, REGARDLESS OF THE AMOUNT OF WASTE 

DISCHARGED. FOR EITHER THE APPLICATION FEE OR ANNUAL FEE FOR 

STORM WATER DISCHARGES, A FACILITY MAY NOT BE CHARGED FOR 

MORE THAN THE FIVE STORM WATER DISCHARGE POINTS THAT YIELD 

THE HIGHEST FEES. 

THE LEGISLATURE ALSO INTENDS THAT A FACILITY THAT 

CONSISTENTLY DISCHARGES EFFLUENT AT LESS THAN OR EQUAL TO 

ONE-HALF OF ITS PERMIT LIMIT CONCENTRATION, USING THE 

PREVIOUS YEAR'S DISCHARGE DATA, IS ENTITLED TO A 251 FEE 

REDUCTION IN ITS ANNUAL FEE. FURTHER, ANY FACILITY THAT 

CONSISTENTLY DISCHARGES EFFLUENT AT LEVELS BETWEEN 50\ AND 

100\ OF ITS PERMIT LIMIT CONCENTRATION IS ENTITLED TO A 

PROPORTIONATE FEE REDUCTION OF UP TO 25\. FOR A PERMIT WITH 

MULTIPLE PARAMETER LIMITS, THE ANNUAL AVERAGE OF THE 

PERCENTAGE OF USE OF EACH PARAMETER LIMIT SHOULD BE USED TO 

DETERMINE AN OVERALL PERCENTAGE. A NEW PERMITTEE IS NOT 

ELIGIBLE FOR FEE REDUCTION IN ITS FIRST YEAR OF OPERATION, 

-5- HB 388 
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AND DILUTION IS NOT INTENDED AS A MEANS TO JUSTIFY LOWER 

ANNUAL FEES, 

Further, the board 1 s rules should provide a mechanism 

for coordinating collection of fees for the review and 

monitoring of projects and activities authorized by [section 

11 with any other fees that are collected by other state 

agencies for the review and monitoring of those projects and 

activities. The fees collected by the department may not 

duplicate the fees collected by another state 

services in reviewing permit, certificate, 

applications and in conducting monitoring. 

agency for 

and license 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Fees authorized for recovery 

process -- rulemaking. (1) The board shall by rule 

prescribe fees to be assessed by the department that are 

sufficient to cover the board 1 s and department's documented 

costs, both direct and indirect, of: 

(a) reviewing and acting upon an application for a 

permit, permit modification, permit renewal, certificate, 

license, or other authorization required by rule under 

75-5-201 or 75-5-401; 

(b) reviewing and acting upon a petition 

degradation allowance under 75-5-303; 

for a 

(c) reviewing and acting upon an application for a 
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permit, certificate, license, or other authorization for 

which an exclusion is provided by rule from the permitting 

requirements established under 75-5-401; 

(d] enforcing the terms and conditions of a permit or 

authorization identified in subsections (l) 1a) through 

(l)(c). If the permit or authorization is not issued, the 

department shall return this portion of any application fee 

to the applicant. 

(e) conducting compliance inspections and monitoring 

effluent and ambient water quality; AND 

ttt--cendttet¼ng--modeiing,--ana¼yses,-and-demonstrations 

in--areae--that--inc¼ttde--bttt--a~e--not---¼imited---to---tfte 

determination--ot--tota¼--maximt2J11-dai¼y-¼oads-and-waste-¼oad 

a¼¼oeation; 

tot--identifying-and-monitoring-¼mpaired-waters; 

tht--preparing--and---maineain¼ng---pttb¼ie---¼nrormation 

systems--Oft-eff¼nent-¼imitatien7-disehar~es7 -eomp¼ianee,-and 

alllb±ent-water-quaiity~ 

tit--~roTiding--water--qua¼ity--tra¼ning--and--edueation 

progrmae-£or-the-department-or-pnblie;-and 

t;till preparing water quality rules 

documents. 

or guidance 

(2) The rules promulgated by the board under this 

section must include: 

(a) a fee on all applications for permits or 
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authorizations, as identified in subsections (l)(a) through 

(l)(c), that is-sttrtieient-to-eo¥er RECOVERS TO THE EXTENT 

PERMITTED BY THIS SUBSECTION (2) the department's cost of 

reviewing and acting upon the applications;--and. THIS FEE 

MAY NOT BE LESS THAN $250 OR MORE THAN $5,000 PER DISCHARGE 

POINT FOR AN APPLICATION ADDRESSED UNDER SUBSECTION_ i..!.l..t 

EXCEPT THAT AN APPLICATION WITH MULTIPLE STORM WATER 

DISCHARGE POINTS MAY BE ASSESSED A WWER FEE FOR THOSE 

POINTS ACCORDING TO BOARD RULE. 

(b) an annual fee to be assessed according to the 

petentiai-fer-harm-t~-etate-waters--by--the--eeti~ity--under 

permit--or--anthor¼zation.--~he--annna¼--fee--must-take-into 

eonsideraC¼on--the volume and concentration of waste 

discharged into state waters or-the-ve¼ume-and-coneentratien 

0£--proeess--Mteriais-or-waetes-p¼aeed-in-an-¼mpottndment-or 

other---eenteinment---£aei¼ity---sobject---to---the---permit 

reqttiPements-of-this-ehapter. The annual fee MAY NOT BE LESS 

THAN $250 AND MAY NOT BE MORE THAN $3,000 PER MILLION 

GALLONS DISCHARGED PER DAY ON AN ANNUAL AVERAGE FOR ANY 

ACTIVITY UNDER PERMIT OR AUTHORIZATION, AS DESCRIBED IN 

SUBSECTION (1), EXCEPT THAT A PERMIT OR AUTHORIZATION WITH 

MULTIPLE STOR!4 WATER DISCHARGE POINTS MAY BE ASSESSED A 

LOWER FEE FOR THOSE POINTS ACCORDING TO BOARD RULE. TO THE 

EXTENT PERMITTED UNDER THIS LIMITATION, THE ANNUAL FEE must 

be sufficient to pay the department's estimated cost of 
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conducting all tasks described under subsection (l) after 

subtracting: 

(i) the fees collected under subsection (2)(a); 

(ii) state general fund appropriations for functions 

administered under this chapter; and 

(iii) federal grants for functions administered under 

this chapter. 

(3) For purposes of subsection (2), the department's 

estimated cost of conducting the tasks described under 

subsection (1) is the amount authorized by the legislature 

for the department's water 

programs. 

quality DISCHARGE PERMIT 

(4) If the applicant or holder fails to pay a fee 

assessed under this section or rules adopted under this 

section ±n--a--eime¼y--manner WITHIN 90 DAYS AFTER THE DATE 

ESTABLISHED BY RULE FOR FEE PAYMENT, the department may: 

(a) impose an additional assessment consisting of not 

more than 5&t 20% of the fee plus interest on the required 

fee computed at the rate established under 15-31-510(3); or 

(b) suspend the permit or exclusion. The department may 

lift the suspension at any time up to l year after the 

suspension occurs if the holder has paid all outstanding 

fees, including all penalties, assessments, and interest 

imposed under subsection (4)(a). 

(5) Fees collected pursuant to this section must be 
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deposited in an account in the s~a~~ special revenue fund 

TYPE pursuant to [section 2]. 

(6) The department shall give written notice to each 

person assessed a fee under this section of the amount of 

fee that is assessed and the basis for the department's 

calculation of the fee. This notice must be issued at least 

30 days prior to the due date for payment of the assessment. 

(7) A holder of or an applicant for a permit, 

certificate, or license may appeal the department's fee 

assessment ta the board within 20 days after receiving 

written notice of the department's fee determination under 

subsection (6). The appeal to the board must include a 

written statement detailing the reasons that the 

permitholder or applicant considers the department•s fee 

assessment to be erroneous or excessive. 

(8) If part of the department's fee assessment is not 

in dispute in an appeal filed under subsection (7), the 

undisputed portion of the fee must be paid to the department 

upon written request of the department. 

( 9) The contested case provisions of the Montana 

Administrative Procedure Act, provided for in Title 2, 

chapter 4, part 6, apply to a hearing before the board under 

this section. 

(10) A MUNICIPALITY MAY RAISE RATES TO COVER COSTS 

ASSOCIATED WITH THE FEES PRESCRIBED IN THIS SECTION FOR A 
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PUBLIC SEWER SYSTEM WITHOUT THE HEARING RE.QUIRED IN 

69-7-111. 

NEW SECTION. Section 2. Deposition of water qual.ity 

permit fees. (l.) ~here ALL FEES COLLECTED UNDER [SECTION l] 

must be credited to an account in the state special revenue 

funds 

tat--aii-iegisiati•e-and-federai-appropriat±ons--to--the 

deparCm@nt-£or-administFa~ton-e~-this-ehap~e~~-and 

tbt--aii-fees-eoiieeted-ttnder-tseetien-if, 

(2) Money in the account may be used only to pay the 

department's cost in implementing the functions described in 

[section 1(1)). 

SECTION 3. SECTION 69-7-111, MCA, IS AMENDED TO READ: 

•69-7-111. Municipal rate hearing required -- notice. 

(l.) Except as provided in [section 1] and 75-6-108, if the 

governing body of a municipality considers it advisable to 

regulate, establish, or change rates, charges, or 

classifications imposed on its customers, it shall order a 

hearing to be held before it at a time and place specified. 

(2) Notice of the hearing shall be published in a 

newspaper as provided in 7-1-4127, 

(3) (a) The notice shall be published three times with 

at least 6 days separating each publication. The first 

publication may be no more than 28 days prior to the 

hearing, and the last publication may be no l.ess than 3 days 
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prior to the hearing. 

(b) The notice must also be mailed at least 7 days and 

not more than 30 days prior to the hearing to persons served 

by the utility. The notice must be mailed within the 

prescribed time period. This notice must contain an estimate 

of the amount the customer's average bill will increase. 

(4) The published notice must contain: 

(a) the date, time, and place of the hearing; 

(b) a brief statement of the proposed action; and 

(C) the address and telephone number of a person who 

may be contacted for further information regarding the 

hearing. 

(5) Notice of all hearings shall be mailed first class, 

postage prepaid, to the Montana consumer counsel." 

NEW SECTION. Section 4. Codification instruction. 

[Sections 1 and 2] are intended to be codified as an 

integral part of Title 75, chapter 5, part 5, and the 

provisions of Title 75, chapter 5, part 5, apply to 

[sections l. and 2], 

NEW SECTION, Section 5. Applicabil.ity. ( 1) [Section 

1(1)] applies to all appl.ications or petitions filed on or 

after October 1, l.993, and to all current and future holders 

of permits, licenses, or other authorizations described in 

[section l.(l.}), 

(2) The board of health and environmental sciences may 
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l commence rulemaking prior to OCtober 1, 1993. 

-End-
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HOUSE BILL 110. 38B 

INTRODUCED BY GILBERT, WANZENRIBD, TOOLE, HARPER, WATERMAN 

BY REQOEST OF THE DEPARTMENT 

OF HEALTH AND ENVIROIIMEIITAL SCIENCES 

A BILL FOR AN ACT ENTITLED: "AN ACT AUTHORIZING THE 

DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES TO COLLECT 

FEES TO OFFSET WATER QUALITY PROGRAM COSTS FOR ISSUING 

PERMITS AND MONITORING ACTIVITY: RE()UIRING THE DEPARTMENT TO 

PROVIDE NOTICE OF TBE FEE ASSESSMENT: PROVIDING AN APPEAL 

PROCEDURE FOR RESOLUTION OF FEE DISPUTES: PROVIDING FOR THE 

DISPOSITION OF FEES; AMENDING SECTION 69-7-111 1 MCA; AND 

PROVIDING AN APPLICABILITY DATE." 

WHEREAS, section 402 of the Federal Water .Pollution 

Control Act provides that states may be authorized by the 

U.S. Environmental Protection Agency to administer the 

national pollutant discharge elimination system wastewater 

discharge permit program; and 

WHEREAS, the Montana Department of Health and 

Environmental Sciences administers all water quality permit 

programs in Montana through an agreement with the U.S. 

Environmental Protection Agency under section 402 of the 

Federal Water Pollution Control Act; and 

WHEREAS, the Department of Health and Environmental 

~_,.-.,.,, .. c.....,,, 
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Sciences' water .quality permit programs are inextricably 

linked to its other water pollution control and ambient 

water quality monitoring programs: and 

WHEREAS, both the citizens and businesses of the State 

of Montana benefit from implementation of these programs by 

the Department of Health and Environmental Sciences; and 

WHEREAS, federal grants for Montana's water quality 

programs are currently inadequate and are being further 

reduced, and Montana's general fund is stressed by competing 

government programs: and 

WHEREAS, if the Department of Health and Enviro11111ental 

Sciences. fails to obtain authorization, the national 

pollutant discharge elimination system program will be 

administered within Montana by the U.S. 

Protection Agency; and 

Environmental 

WHEREAS, the persona who discharge or may discharge 

wastes to Montana's water resources and who are required to 

obtain a water quality permit should pay a fair share to 

ensure protection of Montana's water resources; and 

WHEREAS, the annual fee system may be an incentive to 

the regulated community to design activities that reduce the 

amount of pollutants discharged to state waters or otherwise 

lower the potential for harm to state waters. 

THEREFORE, the Legislature of the State of Montana finds 

that it is appropriate to authorize the development of 
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permit fee systems to support Montana's comprehensive water 

pollution control program. 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

it authorizes the board of health and environmental sciences 

to adopt rules regarding fees to be assessed to applicants 

for or holders of certain per■its or licenses. The intent of 

this bill is to allow the department of health and 

environmental sciences to charge for its services in 

administering its comprehensive water permitting program. 

These services include both the permitting function and 

followup monitoring and enforcement prograas to ensure that 

activities are complying with the terms and conditions of 

the permit, In addition, the legislature anticipates that 

fees will be assessed to applicants or permittees under 

other statutory authorities for which an exclusion fr0111 a 

water quality permit requirement is provided by rule. 

The board shall attempt to develop a structured fee 

system that can be clearly applied to all activities 

addressed under this bill and that results in revenue that 

approxiaates the department's documented cost of 

implementing its comprehensive water quality permit program. 

The permit review fee system must be baaed on an average 

25 assessment of the department's direct and indirect cost of 
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reviewing perllit applications, including the cost of support 

services, inaervice training, and correspondence. The annual 

fee system aay involve fees that are prescribed by category 

according to the criteria in [section 1(2)(b)J, 

THE BOARD SHALL CONSIDER THE FOLLOWING FEE STRUCTURES AS 

PRIMA FACIE INDICATORS OF APPROPRIATE FEE ASSESSNENTS7 

&eBP'l'-'l'RNl'-'lHS-PBBS-SH8BbB-BB-flleRBA6B9-BYBRl!-:l-l!BARS-Al"J.'IIR 

84N'BBBR-¼z-¼99:lz-Bl!-'!PBB-Plllle--z-!EP--Alil!7--Bl!--11HfeB--lfllB 

PR88UeBR--PRfeB-fllBBllz-PllB&i'SBB9-Bl!-¥HB-BNHBB-S'l'A¥BS-B8RBAti 

8P-f>AB&R-HA¥fS¥feS--P8R--¥BB--N88¥--RBeBll'P--eA&BNBAR--l!BARz 

&eBBBS-ftll-PReB8eBR-PRfE!B-fNBe!I-P8R-eA&IIIIBAR-l!BAR-¼99_:I. 

PUBLICLY OWNED 

TREATMBNT WORICS 

INDOSTRIAL STORM A11D 

GROOND WATER SYSTEMS 

INDOSTRIAL COOLING 

WATER S¥STEIIS 

IHDQSTRIAL SYSTEMS 

!!!!!! 
WITH TOXIC l!IJIISTANl::_ES 

GBNBRAL PBRIIITS 

IIOIIDBGRADATION 

R~~• 

APPLICA~ION .FEE 

§_250 ll.,000 

$1,000 

$500 

$2,500 -- $5,000 

$200 -- $500 

-4-

ANNUAL FEE 

$250 -- $2,500 

$1,000 -- $2,500 

.$200 

$2,500 

$250 

.$500 

$l.,_ 500 
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SEWAGE TREATMENT 

( 2) INDUSTRIAL 

ill SUBDIVISION 

HB 0388/03 

lliill 

$2.500 -- $5.000 

i_l20 i_200 PER 

LOT 

THE ANNUAL FEE IS TO BE ASSESSED FOR EACH MILLION 

GALLONS OF WASTE DISCHARGED PER DAY ON A YEARLY AVERAGE AND 

IS SPECIFIC TO EACH DISCHARGE AT A FACILITY. THE LOWER 

VALUES ARE MINIMUM FEES, REGARDLESS OF THE AMOUNT OF WASTE 

DISCHARGED. FOR EITHER THE APPLICATION FEE OR ANNUAL FEE FOR 

STORM WATER DISCHARGES 1 A FACILITY MAY NOT BE CHARGED FOR 

MORE THAN 'l'HE FIVE STORM WATER DISCHARGE POINTS THAT YIELD 

THE HIGHEST FEES. 

'l'HE LEGISLATURE ALSO INTENDS THAT A FACILITY THAT 

CONSISTENTLY DISCHARGES EFFLUENT AT LESS THAN OR EQUAL TO 

ONE-HALF OF ITS PERMIT LIMIT CONCENTRATION, USING THE 

.PREVIOUS YEAR'S DISCHARGE DATA 1 IS ENTITLED TO A 251 FEE 

REDUCTION IN ITS AIIJillJAL FEE. FUR'l'HER, ANY FACILITY THAT 

CONSISTENTLY DISCHARGES EFFLUENT AT LEVELS BETWEEN 50\ AND 

1001 OF ITS PERMIT LIMIT CONCENTRATION IS ENTITLED TO A 

PROPORTIONATE FEE REDUC'l'ION OF UP 'l'O 251. FOR A PERMIT WITH 

MULTIPLE PARAMETER LIMITS, THE ANNUAL AVERAGE OF THE 

PERCENTAGE OF USE OF EACH PARAMETER LIMIT SHOULD BE USED TO 

DETERMINE AN OVERALL PERCENTAGE. A NEW PERMIT'l'EE IS NOT 

ELIGIBLE FOR F~~ REDUCTION IN ITS FIRST YEAR OF OPERATION, 
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AND DILUTION IS NOT INTENDED AS A ll!:MIS TO JUSTIFY LOWER 

ANNUAL FEES. 

Further, the board's rules should provide a mechanism 

for coordinating collection of fees for the review and 

monitoring of projects and activities authorized by [section 

1) with any other fees that are collected by other state 

agencies for the review and monitoring of those projects and 

activities. The fees collected by the department may not 

duplicate the fees collected by another state agency for 

services in reviewing permit, certificate, and license 

applications and in conducting monitoring. 

BE IT ENACTBD BY 'l'HE LEGISLA'l'llRE OF THE STATE OF MONTAHA: 

HEW SECTION. Section 1. Fees autboriaed for recovery 

process -- rul.,..ting. (1) The board shall by rule 

prescribe fees to be assessed by the department that are 

sufficient to cover the boa.rd' s and department's documented 

costs, both direct and indirect, of: 

(a) revi-ing and acting upon an application for a 

perait, permit aodification, permit renewal, certificate, 

license, or other authorization required by rule under 

75-5-201 or 75-5-401; 

(bl reviewing and acting upon 

degradation allowance under 75-5-303; 

(c) reviewing and acting upon 

-fi-

a 

an 

petition for a 

application for a 
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per■it, certificate, license, or other auttiorization for 

which an exclusion is provided by rule.from the permitting 

requirements established under 75-5-401; 

(d) enforcing the terms and conditions of a permit or 

authorization identified in subsections (l)(a) through 

(l)(c). If the permit or authorization is not issued, the 

department shall return this portion of any application fee 

to the applicant. 

(e) conducting compliance inspections and monitoring 

effluent and ambient water quality; ANO 

tft--eond,set¼n9--aocle¼¼n97--ana¼yaea7-and-d...,nstrat¼ona 

¼n--areaa--that--¼ne¼ade--bnt--are--not---¼iaited---to---the 

determination--ef--tota¼---•i•aa-da¼¼y-¼oada-and-waate-¼oad 

a¼¼oeat¼on; 

tgt--ident¼fy¼n9-and--n¼torin9-impa¼red-watera; 

tht--prepar¼ng--and---maintain¼ng---pnb¼ie---information 

ayatems--on-eff¼nent-¼iaitat¼on7-d¼sehar9es7-e-p¼¼anee,-and 

aab¼ent-water-~•¼¼ty; 

tit--prow¼d¼n9--water--qaa¼ity--tra¼nin9--and--edneat¼on 

progr-•-Eor-the-dapartaent-or-pnb¼¼e;-and 

tttill preparing water quality rules 

documanta. 

or guidance 

(2) The rules promulgated by the board under this 

section must include: 

(a) a fee on all applications for permits or 
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authorizations, as identified in subsections (lJ(aJ through 

(l)(c), that ¼s-snff¼e¼ent-to-eower RECOVERS TO THE EXTENT 

PERJIITTEO BY THIS SUBSECTION (2) the department's cost of 

reviewing and acting upon the applications;--and. THIS FEE 

MAY NOT BE LESS THAN $250 OR MORE THAlil $5,000 PER DISCHARGE 

POINT l!'OII_Mi APPLICATION ADDRESSED UNDER SUBSECTION 1.U,_ 

EXCEPT THAT AN APPLICATION WITH MULTIPl.E STORM WATQ 

DI~g_ _P!)INTS MAY BE ASSESSED A LOWER PEE FOR THOSE 

POINTS ACCORDING TO BOARD RULE. 

(b) an annual fee to be assessed according ·to the 

poteat¼a¼-for-hara-to-atate-watera--by--the--aet¼w¼ty--ander 

per■¼t--or--anthor¼aat¼onT--~he--annaa¼--Eee--maat-ta~e-¼nto 

eoaa¼deratioa--the volume and concentrati'on of waste 

discharged into state waters or-the-wo¼--and-eoneentrat¼on 

oE--proeeaa--teria¼a-or-waatea-p¼aeed-¼n-an-¼mpoand■ent-or 

other---eonta¼nment---faei¼¼ty---anb;eet---to---the---perm¼t 

regn¼re■enta-of-th¼a-ehapter. The annual fee MAY NOT BE LESS 

THAN !250 AIID MAY NOT BE MORE THAN $3,000 PER MILLION 

GAL_[.()NS DISCHARGED PER DAY ON AN ANNUAL AVERAGE FOR ANY 

~!VITY_!JNl)ER PERJIIT OR AUTBORIZATI0~1 AS DESCRIBED IN 

SUBSECTION (11 1 EXCEPT THAT A PERMIT OR AUTHORIZATION WITH 

MULTIPLE STORN WATER DISCHARGE POINTS MAY BE ASSESSED A 

LOWER PEE !!'OR THOSE POINTS ACCORDING TO BOARD RULE. TO THE 

EXTEll'l' PERMITTED UNDER THIS LIMITATION, THE ANNUAL FEE must 

be aufficient to pay the department's estimated cost of 
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conducting all tasks described under subsection (l) after 

subtracting: 

(ii the fees collected under subsection (2)(a); 

(ii) state general fund appiopriations for functions 

administered under this chapter; and 

(iii) federal grants for functions adlllinisteted under 

this chapter. 

(3) Par purposes of subsection (2), the department's 

estimated cost of conducting the tasks described under 

subsection {l) is the amount authorized by the legislature 

for the department's water quality DISCHARGE PERMIT 

programs. 

(4) If the applicant or holder fails to pay a fee 

assessed under this section or rules adopted under this 

section ¼n--a--t¼me¼y--manner WITHIN 90 DAYS APTER THE DATE 

ESTABLISHED BY RULE POR FEE PAYMENT, the department may: 

(a) impose an additional assessment consisting of not 

more than se, fil of the fee plus interest on the required 

fee computed at the rate established under 15-31-510(3); or 

(b) suspend the permit or exclusion. The department may 

lift the suspension at any time up to 1 year after the 

suspension occurs if the holder has paid all outstanding 

fees, including all penalties, assessments, and interest 

imposed under subsection (4)(a). 

( S) Fees collected pursuant to this section must be 
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deposited in an account in the state special revenue fund 

TYPE pursuant to [section 2). 

(6) The department shall give written notice to each 

person assessed a fee under this section of the amount of 

fee that is assessed and the basis for the department's 

calculation of the fee. This notice must be issued at least 

30 days prior to the due date for payment of the assessment. 

(7) A holder of or an applicant for a per■it, 

certificate, or license may appeal the department's fee 

assessment to the board within 20 days after receiving 

written notice of the department's fee determinati6n under 

subsection (6). The appeal to the board must include a 

written statement detailing the reasons that the 

permitholder or applicant considers the department's fee 

aasesament to be erroneous or excessive. 

(8) If part of the department's fee assessment is not 

in dispute in an appeal filed under subsection (7). the 

undisputed portion of the fee must be paid to the department 

upon written request of the department. 

(9) The contested case provisions of the Montana 

Administrative Procedure Act, provided for in Title 2, 

chapter 4, part 6, app:y to a hearing before the board .under 

this section. 

i.!.!!..1 A MIJ!'IICIPALITL__MAY _!'IAISE RATES TO ~OVER COSTS 

ASSOCIATED WITH THE PEES PRE.SCRIBED IN THIS SECTION FOR A 
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PUBLIC SEWER SYS'l'_EN WI~ THE HEARING ~IRED IN 

69-7-111. 

NEW SECTION. Section 2. Depoaition of water quality 

perait fees. (1) 9here ALL PEES COLLECTED UNDER [SECTION l] 

must be credited to an account in the state special revenue 

fund.,-

tat--a¼¼-¼1!9is¼ati•e-and-Eedera¼-appl"epriat¼ena--to--the 

depart..,nt-Eor-adminiatretion-eE-this-ehept:er;-alld 

tbt--a¼¼-Eees-eo¼¼eeted-ander-tseetion-¼t. 

(2) Money in the account may be used only to pay the 

department's cost in i11pleaenting the functions described in 

[section 1(1)). 

SECTION 3~SECTION 69-7-llJ, MCA, IS~DED TOR~: 

•69-7-111. Nunicipal rate hearing required notice. 

(1) Except as provided in {section l] and 75-6-108, if the 

governing body of a municipality considers it advisable to 

regulate, establish, or change rates, charges, or 

classifications imposed on its customers, it shall order a 

hearing to be held before it at a time and place specified. 

(2) Notice of the hearing shall be published in a 

newspaper as provided in 7-1-4127. 

(3) (a) The notice shall be published three times with 

at least 6 days separating each publication. The first 

publication may be no more than 28 days prior to the 

hearing, and the last publication may be no less than 3 days 
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prior to the hearing. 

(b)· The notice must also be -iled at least 7 days and 

not more than 30 days prior to the hearing to persons served 

by the utility. The notice aust be mailed within the 

prescribed tiae period. Thia notice must contain an estimate 

of the amount the customer's average bill will increase. 

(4) The published notice must contain: 

(a) tbe date, ti-, and place of the hearing; 

(b) a brief statement of the proposed action; and 

(c) the address and telephone number of a person who 

may be contacted for further information regarding the 

hearing. 

{5) Notice of all hearings shall be mailed first class, 

postage prepaid, to the IIOntana consumer counsel." 

NEW SECTION. Section 4. Codification instruction. 

[Sections l and 2] are intended to be codified as an 

integral part of Title 75, chapter 5, part 5, and the 

provisions of Title 75, chapter 5, part 5, apply to 

[sections 1 and 2]. 

II~ SECTION. Section 5. Applicability. ( 1 l I Section 

1(1)) applies to all applications or petitions filed on or 

after October 1, 199~, and to all current and future holders 

of per■its, licenses, or other authorizations described in 

(section 1(1)). 

(2) The board of health and enviro~ntal sciences -y 

-12- HB 388 



HB 0388/03 

l commence rulemaking prior to OCtober l, 1993. 

-End-
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HOOSE BILL IIO. 388 

INTRODUCED BY GILBERT, WANZENRIEO, TOOLE, HARPER, WATERMAN 

BY REQUEST OF THE DEPARTMENT 

OF HEALTH AND ENVIRONMENTAL SCIENCES 

A BILL FOR AN ACT ENTITLED: "AN ACT AUTHORIZING THE 

DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES TO COLLECT 

FEES TO OFFSET WATER QUALITY PROGRAM COSTS FOR ISSUING 

PERMITS AND MONITORING ACTIVITY: REQUIRING THE DEPARTMENT TO 

PROVIDE NOTICE OF THE FEE ASSESSMENT: PROVIDING AN APPEAL 

PROCEDURE FOR RESOLUTION OF FEE DISPUTES: PROVIDING FOR THE 

DISPOSITION OF FEES: AMEllDING SECTION 69-7-111, MCA; AND 

PROVIDING AN APPLICABILITY DATE." 

WHEREAS, section 402 of the Federal Water Pollution 

Control Act provides that states may be authorized by the 

U.S. Environmental Protection Agency to administer the 

national pollutant discharge elimination system wastewater 

discharge permit program: and 

WHEREAS, the Montana Department of Health and 

Environaental Sciences adainiatera all water quality permit 

prograas in Montana through an agree■ent with the u.s. 
Environmental Protection Agency under section 402 of the 

Federal Water Pollution Control Act; and 

WHEREAS, the Department of Health and Environmental 

~--
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Sciences' water quality per■it progra■s are ineztricably 

linked to its other water pollution control and ambient 

water quality monitoring programs, and 

WHEREAS, both the citizens and businesses of the State 

of Montana benefit fro■ imple■entation of these progra■s by 

the Departaent of Health and Environmental Sciences; and 

WHEREAS, federal grants for Montana's water quality 

programs are currently inadequate and are being further 

reduced, and Montana's general fund is stressed by competing 

government programs; and 

WHEREAS, if the Department of Health and Enviromaental 

Sciences fails to obtain authorization, the national 

pollutant discharge elimination ayate■ program will be 

administered within Montana by the U.S. 

Protection Agency; and 

Environmental 

WBEREAS, the persona who discharge or may discharge 

wastes to Montana's water resources and who are required to 

obtain a water quality per■it should pay a fair share to 

ensure protection of Jlontana's water resources; and 

WHEREAS, the annual fee syste■ ■ay be an incentive to 

the regulated co■■unity to design activities that reduce the 

amount of pollutants discharged to state waters or otherwise 

lower the potential for harm to state waters. 

THEREFORE, the Legislature of the State of Montana finds 

that it is appropriate to authorize the development of 
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permit fee systelllS to support Montana's comprehensive water 

pollution control prograa. 

STATEMENT OF INTENT 

A statement of intent is required for this bill because 

it authorizes the board of health and environmental sciences 

to adopt rules regarding fees to be assessed to applicants 

for or holders of certain permits or licenses. The intent of 

this bill is to allow the department of health and 

environaental sciences to charge for its services in 

administering its comprehensive water permitting program. 

These services include both the permitting function and 

followup monitoring and enforceaent programs to ensure that 

activities are coaplying with the terms and conditions of 

the permit. In addition, the legislature anticipates that 

fees will be assessed to applicants or permittees under 

other statutory authorities for which an e~clusion from a 

water quality permit require-nt is provided by rule. 

The board shall atteapt to develop a structured fee 

system that can be clearly applied to all activities 

addressed under this bill and that results in revenue that 

approxiaates the department's documented cost of 

impleaenting its coaprehensive water quality permit program. 

The permit review fee system must be based on an average 

assea1111Bnt of the departaent•a direct and indirect coat of 
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reviewing permit applications, including the cost of support 

services, inservice training, and correspondence. The annual 

fee ayste■ may involve fees that are prescribed by category 

according to the criteria in [section 1(2J(b)]. 

THE BOARD SHALL CONSIDER THE FOLLOWING FEE STRUCTURES AS 

PRIMA FACIE INDICATORS OF APPROPRIATE FEE ASSESSHENTSz 

Bltel!P'f-~IIA~-~HB-FHl!S-SHellhB-BB-JNeRBASBB-BVBR¥-3-¥BARS-AP'PBII 

8e'fEIIIBR-¼z-¼993z-B¥-9HB-PBRellli'l'A8Bz-lP--AN¥T--B¥--WHJeH--~HB 

PR8BlleBR--FR¼eB-JNBBH7-P6BhJSHBB-B¥-9HB-UllJ9B9-S~A~BS-B6RBA6 

8P-&AB8R-S9A9¼S9JeS--1'6R--9HH--M6S9--RBeBN9--eA&BNBAR--¥KARz 

BHess111o-,~~-FR6Beel!R-Plt_teB-tNBBH-1'6R-eA&BNBAR-¥1!AR-¼993. 

PUBLICLY OWNED 

TREATMENT IIORKS 

INDUSTRIAL STORM AND 

GROUND WATER SYSTEMS 

INDUSTRIAL COOLING 

WATER SYSTEMS 

INDUSTRIAL SYSTEMS 

WITH 

WITH TOXIC SUBSTANCES 

GENERAL PERJlITS 

NONDBGRADATION 

REVIEW: 

APPLICATION FEE 

$250 -- $1,000 

~ 

$500 

$2,500 -- $5,000 

$_200 $_500 

-4-

ANNUAL FEE 

$_250 E.,_500 

$1,000 -- $2,500 

$_200 

llilli 
$_250 

$_500 

E.,_500 

BB 388 
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SEWAGE TREATMENT 

(2) INDUSTRIAL 

ill SUBQ]'.VISION 

llifil 

$2,500 -- $5,000 

$120 -- $200 PER 

LOT 

HB 0388/03 

THE ANNUAL FEE IS TO BE ASSESSED FOR EACH MILLION 

GALLONS OF WASTE DISCHARGED PER DAY ON A YEARLY AVERAGE AND 

IS SPECIFIC TO EACH DISCHARGE AT A FACILITY. THE LOWER 

VALUES ARE MINIMUM FEES, REGARDLESS OF THE AMOUNT OF WASTE 

DISCHARGED. FOR EITHER THE APPLICATION FEE OR ANNUAL FEE FOR 

STORM WATER DISCHARGES, A FACILITY MAY NOT BE CHARGED FOR 

MORE THAN THE FIVE STORM WATER DISCHARGE POINTS THAT YIELD 

THE BIG~ST FEES. 

THE LEG_I_SLATURE ALSO INTENDS THAT A FACILITY Tj!AT 

CON!!_ISTENTLY DISCHARGES J;:FFLUENT AT L_ESS THAN OR Eg_UAL TO 

ONE-HALF OF ITS PERMIT LIMIT CONCENTRATION, USING THE 

PREVIOUS YEAR'S DISCHARGE DATA, IS ENTITLED TO A 25\ FEE 

REDUCTION IN ITS ANNUAL FEE. FURTHER, ANY FACILITY THAT 

CONSISTEJITLY DISCHARGES EFFLUENT AT LEVELS BETWEEN 50\ AND 

100\ OF ITS P_!!!RIIIT LIMIT CONCENTRATION ~S ENTITLED TO A 

PROI'()RT!ONATI! P'EE REDUCTION OJ;' U!'____'!'(l 25_~. FQR A ~ERMIT WITH 

NULTIPLI!: _J'_ARAIIETER_ LIMIT~ TH~ ANNUAL AVERAGE_ OF THE 

PERCENTAGE QF USE OF _EACH PAffMIETER Ll~T _ SHOULD BE USED TO 

DETERMINE AN OVERALL PERCENTAGE. A NEW PERMITTEE IS NOT 

EL!_GIBLE FOJ{_ Fg: REDUCTION IN_ITS FIRST YEAR Of' O_P~TIO.fu 
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AND DILUTION IS NOT INTENDED AS A MEANS TO JUSTIFY LOWER 

ANNUAL FEES. 

Further, the board's rules should provide a mechanism 

for coordinating collection of fees for the review and 

monitoring of projects and activities authorized by (section 

l] with any other fees that are collected by other state 

agencies for the review and monitoring of those projects and 

activities. The fees collected by the department may not 

duplicate the fees collected by another state agency for 

services in reviewing permit, certificate, a.nd license 

applications and in conducting monitoring. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. 

process ru1..,...king. 

Fees autboriaed for recovery 

(l) The board shall by ru1e 

prescribe fees to be assessed by the department that are 

sufficient to cover the board's and department's documented 

coats, both direct and indirect, of: 

(a) reviewing and acting upon an application for a 

per■it. per■it IIIOdification, perait renewal, certificate, 

license, or other authorization required by 

75-5-201 or 75-5-401; 

(b) reviewing and acting upon a petition 

degradation allowance under 75-5-303; 

rule under 

for a 

(c) reviewing and acting upon an application for a 
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per■it, certificate, licenae, or other authorization for 

which an ezcluaion ia provided by rule from the per■itting 

require11enta established under 75-5-401; 

(d) enforcing the terms and conditions of a permit or 

authorization identified in subsections (l) (a) through 

(l)(c). If the permit or authorization is not issued, the 

department shall return this portion of any application fee 

to the applicant. 

(e) conducting co■pliance inspections and monitoring' 

effluent and a■bient water quality; AND 

tEt--eondaetin9--aode¼ia9y--ana¼yaeay-and-de■onatrationa 

in--areaa--that--ine¼ade--bat--are--not---¼iaited---to---the 

deteraination--oE--tota¼---•i■--dai¼y-¼oada-and-waate-¼oad 

a¼¼oeatton~ 

t9t--ident¼Eytn9-and-aonitorin9-iapeired-watera7 

tht--prepartn9--and----intainin9---pab¼ie---inEoraation 

ayate---on-eEf¼aent-¼iatt■tiony-diach■r9ea7-c:oap¼ianee7-and 

aabient-water-qua¼ityy 

tit--pr-idin9--w■ter--qaa¼ity--tr■inin9--and--edaeation 

progr-■a-for-tha-depart-nt-or-pab¼¼ey-and 

titill preparing water quality rules 

docuaents. 

or guidance 

12) The rules pro■ulgated by the board under this 

section auat include: 

(a) a fee on all applications 

-7-
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authorisation■, as identified in subsections (l)(a) through 

(l)(c), that ia-aaffieient-to-eoyer RECOVERS '1'0 THE EXTEN'l' 

PEIUII'l'TED BY THIS SUBSECTION (2) the department's coat of 

reviewing and acting upon the applications7--end. THIS FEE 

MAY NOT BE LESS THAN $250 OR MORE 'I'llAH $5,000 PER DISCHARGE 

POINT POR AN APPLICATION ADDRESSED UNDER SUBSECTION ill.,. 

EX~EP'l' THAT AN APPLICATION WITH MULTIPLE S'l'ORII WATER 

DISCHARGE POINTS MAY BE ASSESSED A LOWER F~ FOR TBQ~E 

POIN'l'S ACCORDING '1'0 BOARD RULE. 

(b) an annual fee to be assessed according to the 

potentia¼-Eor-har■-to-■tate-water■--by--the--aetiyity--ander 

per■it--or--anthorisatienT--~he--annaai--~ee--■a■t-take-into 

eonai•era~ion--~he volume and concentr•tion of waste 

diacharged into at&te waters or-~he-wo¼1111e-and-eoneen~ra~ton 

oE--proe•••---teria¼■-or-waetee-p¼aeed-in-an-tapo~nd■ent-or 

other---eontain■ent---Eaei¼¼ty---eabjeet---to---the---pera¼t 

reqa¼r-nte-oE-thie-ehapter. The annual fee MAY NOT BE LESS 

THAN $250 AND MAY NOT BE MORE THAN $3,000 PER MILLION 

GALLONS DISCHARGED PER DAY ON AN ANNUAL AVERAGE POR ANY 

ACTIVITY UNDER PERMIT OR AU'l'IIORIZATION 1 AS DESCRIBED IN 

SIIBSBC'l'ION Cl l r EXCEP'l' THAT A PERMIT OR AUTHORIZATION WITH 

MULTIPLE STORII WATER DISCHARGE POINTS MAY BE ASSESSEU A 

LOWER PEE FOR THOSE POINTS ACCORDING TO BOARD RULE. '1'0 THE 

EXTENT PERMITTED UNDER THIS LIMITATION, THE ANNUAL FEE auat 

ba aufficient to pay the depart-nt'a estimated coat of 

-8- BB 388 
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conducting all tasks described under subsection (l) after 

subtracting, 

(i) the fees collected under subsection (2)(a): 

(ii) state general fund appropriations for functions 

administered under this chapter; and 

(iii) federal grants for functions administered under 

this chapter. 

(3) For purpose■ of subsection (2), the department's 

estimated cost of conducting the tasks described under 

subsection Ill is the aaount authorized by the legislature 

for the departaent's water quality DISCHARGE PERM_!T 

programs. 

(4) If the applicant or holder fails to pay a fee 

assessed under this aection or rules adopted under this 

section in--a--ti ... ¼y--aanner MITBIN 90 DAYS APTER THE DATE 

ESTABLISHED BY RULE FOR PEE PAYIIEN'l', the departaent aay; 

(a) impose an additional usesaaent consisting of not 

110re than sa• fil of the fee plus interest on the required 

fee c0111puted at the rate established under 15-31-510(3); or 

(b) suspend the perait or excluaion. The depart..,nt may 

lift the suspension at any ti- up to 1 year after the 

suspension occurs if the holder has paid all outstanding 

fees, including all penalties, assess■ents, and interest 

i■poaed under subsection (4)(a). 

(5) Fees collected pursuant to this section aust be 
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deposited in an account in the state special revenue fund 

~ pursuant to (section 2). 

(6) The department shall give written notice to each 

person assessed a fee under this section of the amount of 

fee that is assessed and the basis for the department's 

calculation of the fee. This notice must be issued at least 

30 days prior to the due date for payment of the assessment. 

(7) A holder of or an applicant for a perait, 

certificate, or license may appeal the department's fee 

aaaeaament to the board within 20 days after receiving 

written notice of the department's fee determination under 

subsection (6). The appeal to the board must include a 

written statement detailing the reasons that the 

per■itbolder or applicant considers the departaent's fee 

asaeasaent to be erroneous or excessive. 

(B) If part of the department's fee assessaent is not 

in dispute in an appeal filed under subsection 17), the 

undisputed portion of the fee must be paid to the departaent 

upon written request of the department. 

(9) Tbe contested case provisions of the Montana 

Administrative Procedure Act, provided for in Title 2, 

chapter 4, part 6, apply to a hearing before the board .under 

this section. 

( 10) A MUNICIPALITY MAY RAISE RATE!! ~TO COVER COSTS 

ASSOCIATED WITH THE FEES PRES<:RIBEI)_ IN THIS SEC'!'ION r'9R A 
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POBI,!~ SEWER SYS'l'EN III'l'IIOU'1' '1'BE HEARING RBQUIREO IN 

69-7-111. 

IIBlf SEC'l'ION. Section 2. Depoai tion of water qu.ali ty 

perai t fees. ( 1) 'l'ftere ALL FEES COLLECTED UNDER I SECTION 1] 

.■ust be credited to an account in the state special revenue 

fund., 

tet--e¼¼-¼egia¼eti•e-slld-teeers¼-eppreprietions--to--the 

depe•t-nt-tor-ad■i-aiatration-et-thia-c:hepter7-and 

tbt--e¼¼-teea-eo¼¼eeted-..nder-taeetien-¼f. 

(2) Nonay in the account -y be usad only to pay the 

depar~nt's coat in i■pl8-nting the functions described in 

(section l(lJ). 

SECTION 3. SEC'l'ION 69-7-111 1 MCA, IS ~DED TO R&\l>t 

•69-7-111. IIUDicipal rate bearing required notice. 

Cl) Except as providad in (section 1) and 75-6-108, if the 

govarning body of a ■unicipality considers it advisable to 

regulate, establish, or change rates, charges,. or 

claaaificationa i■poaed on ita custo■ers, it shall order a 

hearing to be held before it at a ti- and place specified. 

(2) Notice of the hearing ■hall be published in a 

n-spaper aa provided in 7-1-4127. 

Cl) (a) The notice shall be published three ti■es with 

at leaat 6 days separating each publication. The first 

publication ■ay be no ■ore than 28 days prior to the 

hearing, and the last publication ■ay be no leas than 3 days 

-u- HB 388 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2, 

25 

HB 0388/03 

prior to tba bearing. 

(b) 'l'he notice ■uat also be ■ailed at ls■at 7 days and 

not ■ora than 30 day■ 9rior to the hearing to persona served 

by the utility. The notice must be ■ailed within the 

prescribed ti■e period. Thia notice ■uat contain an esti■ate 

of the amount the cuato■er"s average bill will increase. 

C4) The published notice must contain, 

Ca) the date, ti■e, and place of the hearing; 

Cb) a brief atate■ent of the proposed action; and 

CC) the address and telephone nu■ber of a person who 

aay be contacted for further information regarding the 

bearing. 

(5) Notice of all bearings aball be ■ailed first class, 

poatage prepaid, to the Montana consu■er counsel.• 

IIBlf SECTION. Section 4. Codification instruction. 

(Sections l and 2) are intended to be codified as an 

integral part of Title 75, chapter 5, part 5, and the 

proviaiona of Title 75, chapter 5, part 5, apply to 

(aactions land 2). 

111!!11 SBC'l'ION. Section 5. Applicability. Cl) [Section 

1(1)) appliea to all applications or petitions filed on or 

aftar October 1, 1993, and to all current and future holders 

of per■ita, licenses, or other authorization■ described in 

(■action lCl)). 

(2) The board of health and environmental aciencea ■ay 
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1 c~nce ruleaaking prior to October l, 1993. 

-End-
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