
HOUSE BILL NO. 374 

INTRODUCED BY EWER, RYE, WATERMAN, MCCLERNAN 
BY REQUEST OF THE DEPARTMENT OF 

HEALTH AND ENVIRONMENTAL SCIENCES 

JANUARY 27, 1993 

FEBRUARY 16, 1993 

FEBRUARY 17, 1993 

FEBRUARY 18, 1993 

FEBRUARY 19, 1993 

FEBRUARY 22, 1993 

FEBRUARY 22, 1993 

MARCH 30, 1993 

MARCH 31, 1993 

APRIL 1, 1993 

APRIL 6, 1993 

APRIL 12, 1993 

IN THE HOUSE 

INTRODUCED AND REFERRED TO COMMITTEE 
ON NATURAL RESOURCES. 

FIRST READING. 

COMMITTEE RECOMMEND BILL 
DO PASS AS AMENDED. REPORT ADOPTED. 

PRINTING REPORT. 

SECOND READING, DO PASS AS AMENDED. 

ENGROSSING REPORT; 

THIRD READING, PASSED. 
AYES, 89; NOES, 9. 

TRANSMITTED TO SENATE. 

IN THE SENATE 

INTRODUCED AND REFERRED '1'0 COMMI'l"l'EE 
ON NATURAL RESOURCES. 

FIRST READING. 

COMMITTEE RECOMMEND BILL BE 
CONCURRED IN AS AMENDED. REPORT 
ADOPTED. 

SECOND READING, CONCURRED IN. 

THIRD READING, CONCURRED IN. 
AYES, 31; NOES, 17. 

RETURNED TO HOUSE WITH AMENDMENTS. 

IN THE HOUSE 

SECOND READING, AMENDMENTS 
CONCURRED IN. 

THIRD READING, AMENDMENTS 



CONCURRED IN. 

SENT TO ENROLLING. 

REPORTED CORRECTLY ENROLLED. 
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~BILL NO • ..311.. 
Im'@OOOCED BY .,,C,,,,.ce:.t ~ •dA •~.,L 

ft/~ BY ~EQOEST OF THE DE;;TNT OF 

HEALTH AND ENVIRONMENTAL SCIENCES 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING AN 

ADMINISTRATIVE PENALTY IN THE MONTANA WATER QUALITY LAWS; 

INCREASING THE ALLOCATION TO THE WATER QUALITY 

REHABILITATION ACCOUNT AND RENAMING THE ACCOUNT; ALLOWING 

FUNDS FROM THIS ACCOUNT TO BE USED FOR EDUCATIONAL PROGRAMS 

CONCERNING WATER QUALITY; AMENDING SECTIONS 75-5-201, 

75-5-507, 75-5-611, AND 75-5-634, MCA; AND PROVIDING A 

RETROACTIVE APPLICABILITY DATE." 

WHEREAS, it is necessary and reasonable for the 

Department of Health and Environmental Sciences to actively 

enforce the provisions of MOntana's water quality laws; and 

IIHEREAS, the use of the District Courts to achieve civil 

penalty assessaents consumes significant financial resources 

from both the regulatev public and the State of Montana; and 

WHEREAS, many parties may wish to resolve violations of 

Montana's water quality laws in an administrative proceeding 

that authorizes direct payments to the State of Montana 

without the large eKpenses inherent with the filing of a 

judicial lawsuit; and 

~ ..... ,_,_ 

l 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0858/01 

WHEREAS, the Board of Health and Environmental Sciences 

aay specify situations in which the Department of Health and 

Environmental Sciences should pursue an action 

administratively; and 

WHEREAS, in several situations, the administrative 

assessment of civil penalties under Montana's water quality 

laws would be a aore effective deterrent than resolution of 

cases through the District Courts; and 

WHEREAS, the Department of Health and Environmental 

Sciences would be able to apply its limited enforcement 

resources to a broader array of violations; and 

WHEREAS, the Federal Water Pollution Control· Act 

provides for a siailar adainistrative penalty, which could 

ultimately become a condition of primacy for state 

administration of water quality programs in Montana; and 

WHEREAS, the citizens and businesses of the State of 

Montana,, as well as the Department of Health and 

Environmental Sciences, would benefit from the availability 

of an administrative penalty in Montana's water quality 

laws; and 

WHEREAS, the uSe of 110ney collected by assessment of 

administrative penalties for rehabilitation of state waters 

and for public education coincides with other purposes of 

Montana's Water Quality Laws, including improvement and 

preservation of state water quality. 
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THEREFORE, the L"9islature of the State of Montana finds 

it appropriate to authorize an adllinistrative penalty within 

Montana"s water quality laws. 

STATEMENT OF INTENT 

A statement of intent is provided for this bill in order 

to assist the board of health and environmental sciences in 

pr011ulgating rules. The legislature intends that the 

administrative penalty provided by this bill be used to 

encourage compliance with Montana's water quality laws by 

allowing more timely and efficient processing of certain 

enforcement actions without the need for a higher penalty 

sought through a district court. To promote these goals, the 

board should develop rules that prescribe penalties for 

specific types of violations. In doing so, the board shall 

ensure that its rules are consistent with the criteria set 

forth in 75-5-631(4). Further, the board and department 

shall take measures to ensure that the rules are 

disseainated to the regulated coamunity. 

The legislature also intends that the board's rules be 

no less stringent than the federal rules and guidance 

iaple■enting the Federal water Pollution Control Act. 

BE IT ENACTED BY TBE LEGISLATORE OF TBE STATE OF MONTANA: 

Section 1. Section 75-5-201, MCA, is a■ended to read: 

-3-
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•7s-s-201. Board rules authorised. ill The board shall 

adopt rules for the administration of this chapter. 

(21 The board's rules may include a fee schedule or 

sy_ste• for assessment of administrative J2!_nalties as 

Erovided under 75-5-611." 

Section 2. Section 75-5-611, MCA, is aJDended to read: 

•75-s-611. Violation of chapter administrative 

actions and penalties - notice and bearing. (11 When the 

depart■ent has reason to believe that a violation of this 

chapterL or a rule -de adopted under i~ this chapter, or a 

condition of a permit or authorization required by a rule 

adopted under this chapter has occurred, it may have~ 

written notice and order served personally or by certified 

mail on the alleged violator or hie the violator 1 s agent. 

The notice aha¼¼ and order must stateL 

.l!.l the provision of statute, rule, permit, or approval 

alleged to be violatedTL 

ill the facts alleged to constitute the violationTL 

1£1 the nature of corrective action or the amount of 

the adllinistrative penalty assessed under this section, or 

both, wh¼eh that the department requiresTL and 

(d) as applicable, the time within which the corrective 

action is to be taken or the administrative penalty is to be 

2:!.!.!!· For the purposes of this chapter, service by cer~ified 

1111Bil is c0illplete on the date of mailing. 
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(2) In a notice and order given under subsection (l) ot 

this--ssetion, the depart-nt may require the alleged 

violator to appear before the board for a public hearing and 

to answer the charges made-aga¼ftse-ftim. The hearing aha¼¼ 

must be held no sooner than 15 days after service of the 

notice and order, except that the board may set an earlier 

date for hearing if it is requested to do so by the alleged 

violator. The board aay set a later date for hearing at the 

request of the alleged violator if the alleged violator 

shows good cause for delay. 

13) If the departaent does not require an alleged 

violator to appear before the board for a public hearing, he 

the alleged violator may request the board to conduct the 

hearing. The request efta¼¼ !!!!!!_ be in writing and aha¼¼ must 

be filed with the department no later than 30 days after 

service of a notice under subsection (1) e£-th¼s-eeeeien. If 

a request is filed, a hearing sha¼½ ~ be held within a 

reasonable time. If a hearing is not requested within 30 

days after service upon the alleged violator, the 

OpPOrtunlty for a contested case appeal to th~ board under 

Title 2, chapter 4, part 6, is waived. 

(4) If a contested case hearing is held under this 

section, it she¼¼ must be public and sha¼i must7-i£-the 

beard-eonsiders-it-praetieable7 be held in a the county in 

which the violation is alleged to have occurred or in Lewis 

-s-

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

LC 0858/01 

and Clark County. 

(5) ~ After a hearing or-on--faiiare--ot--an--a¼i~ed 

Tio¼ator--to--make-a-tiaei7-req11est-for-a-hearin9, the board 

may shall make findings and conclusions that explain its 

decision. 

(bl If the board determines that a violation has 

occurred, it shall also issue an appropriate order for the 

prevention, abatement, or control of pollution, the 

assessment of administrative penalties, or both. 

1£1 ¼t If the order requires abatement or control of 

pollution, the board shall state the date or dates by which 

a violation eha¼¼ must cease and may prescribe timetables 

for necessary action in preventing, abating, or controlling 

the pollution. 

(d) If the order requires payment of an administrative 

penalty, the board shall explain how it determined the 

amount of the administrative penalty. 

(e) If the board determines that a violation has not 

occurred, it shall declare the depart■ent's notice void. 

(6) The alleged violator may petition the board for a 

rehearing on the basis of new evidence, which petition the 

board may grant for good cause shown. 

(7) In addition to or instead of issuing an order, the 

board may direct the department to initiate appropriate 

action for recovery of a penalty under 75-5-631, 75-5-632, 
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75-5-633, or 75-5-635. 

(8) (al An action initiated under this section may 

include an administrative penalty of not more than $lll,OOO 

for each day of each violation. 

(b) Administrative penalties collected under this 

section must be deposited as provided for under 75-5-634. 

(c) In determining the amount of penalty to be assessed 

to a person, the department and board shall consider the 

criteria stated in 75-5-631(4) and rules promulgated under 

75-5-201. 

(d) The contested case provisions of the Montana 

Administrative Procedure Act, provided for in Title 2, 

chapter 4, part 6, apply to a hearing conducted under this 

section.• 

Section 3. Section 75-5-507, MCA, is amended to read: 

"75-5-507. Mater quality rehabilitation and education 

account -- use -- criteria~ (1) There is a water quality 

rehabilitation and education account within the state 

special revenue fund established in 17-2-102. 

{2) Fines and civil penalties collected for violations 

of any provision of this chapter or a rule, permit, effluent 

standard, or order issued under the provisions of this 

chapter must be deposited in the 

rehabilitation and education account pursuant 

The account is statutorily appropriated, 
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17-7-502, to the department. 

(3) The department may spend funds deposited in the 

water quality rehabilitation and education account for the 

following purposes: 

(a) to respond if wastes have been placed in a location 

where they are likely to cause pollution of state waters; 

(b) to respond to emergency water pollution events, 

including spills and accidents, in an effort to repair, 

restore, and rehabilitate the affected state waters; 

(c) to repair, restore, and rehabilitate state waters 

that are chronically or periodically adversely affected as a 

result of past pollution-causing events or activities; aftd 

(dJ whenever the department discovers or suspects that 

a pollution problem exists, to investigate or gather 

information that is necessary and appropriate to identify 

the existence, nature, origin, and extent of the pollution 

and to identify an appropriate response; and 

(e) to conduct or support water education programs that 

inform the public about Montana•s water quality laws and 

regulationa and ways to conserve water or prevent pollution 

of state waters • 

(4) The department may draw upon the account in order 

to take action under suba~e~½&ft subsections (3)(a) through 

.u.1._fil only if: 

(a) {i) wastes have been placed in a location where 
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they are likely to cause pollution of state waters or an 

emergency water pollution event has occurred and either the 

department is unable to identify a responsible party or the 

responsible party fails to clean up the wastes or to repair, 

restore, or rehabilitate the adversely affected state waters 

in a timely manner: and 

(ii) the department determines that prompt action is 

necessary to prevent pollution of state waters, protect 

public health, minimize the extent of environmental damage, 

or minimize the overall economic cost of appropriately 

responding to the emergency situation; or 

(b) the department has made diligent, good faith 

efforts to determine the identity of the person responsible 

for pollution resulting from past events or activities and 

has been unable to identify the person or take enforcement 

action as provided in ~itle 75, chapter 5, part 6." 

Section 4. Section 75-5-634, MCA, is amended to read: 

"75-5-634. Disposition of fine■ and civil penalties. 

(1) Except as provided in subsections (2) and (3), fines and 

civil penalties collected, except those collected in a 

justice's court, 

rehabilitation and 

75-5-507. 

must be deposited into the water quality 

education account provided for in 

I 2) A aaJCim.um 

penalties may be 

of $ih&&& 

deposited 
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rehabilitation and education account in any fiscal year. 

Fines and penalties in excess of $i!87888 ~00D must be 

deposited in the general fund. 

(3) Whenever the aaount of money in the water quality 

rehabilitation and education account exceeds $¼887888 

$200,000, all subsequent fines and civil penalties must be 

deposited in the general fund." 

NEW SECTION. Section 5. Retroactive 

[This act] applies 

1-2-10!1, to all 

retroactively, 

department of 

within 

health 

app1ic:abil.ity. 

the meaning of 

and environmental 

sciences' 

75-5-611 

notices served on alleged violators 

beginning OCtober 1, 19!12, or on 

pursuant to 

the date of 

adoption of the board of health and environmental sciences' 

rules under 75-2-201, whichever is earlier. 

-End-
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STATE OF MONTANA - FISCAL NOTE 
Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0374. as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: This bill would amend the Water Quality Act to provide an administrative penalty, 
increase the allocation to the water quality rehabilitation and education account and allow funds from this account to be 
used for educational programs concerning water quality retroactive to October 1, 1992. 

ASSUMPTIONS: 
1. Penalty assessments pursuant to the Water Quality Act will not change during the first fiscal year after enactment. 
2. Penalty assessments may increase slightly in the second fiscal year after enactment ( approximately $20,000 to $30,000) 

owing to the more timely and efficient resolution of cases involving less complex issues and lower penalty amounts. 
3. Allocation of penalty funds to the water quality rehabilitation and education account will increase from $20,000 to 

$50,000 as provided in the legislation. 
4. There will be no additional expenses associated with the enactment of this legislation. 

FISCAL IMPACT; This legislation is expected to result in no fiscal impact. 

f2d.~cr}--;~T~ 3 ,/2¼1J~ 
DAVID EWER, PRIMARY SPONSOR 

~aa-1 
DATE 

Office of Budget and Program Planning 
Fiscal Note for HB0374, as introduced 
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HOUSE BILL NO. 374 

INTRODUCED BY EWER, RYE, WATERMAN, MCCLERNAN 

BY REQUEST OF THE DEPARTMENT OF 

HEALTH AND ENVIRONMENTAL SCIENCES 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING AN 

ADMINISTRATIVE PENALTY IN THE MONTANA WATER QUALITY LAWS; 

fNeRH#t.SfN8---~BB---Ahh8E!A~f0N---'l'9---~HB----WA~BR----eeAbf~¥ 

RIIBABfbf~A~f8N--AeeeeN~--ANB--RBHAMfHS-~HE-AeeeeN~7-Ahb0WfN8 

PBHBS-PR0M-~HfS-AeeeeN~-'l'9-BB-BSBB-PeR-BBBeA~f0NAb--PR0EIRAMS 

eeNeBRHfNS--WA~BR--eBAhf~¥T AMENDING SECTIONS 75-5-2017 ~ 

i5-5-58iT 75-5-611, ANB--i5-5-634T MCA7--ANB--PR8YfBfN8--A 

RB'l'RSAe~fYB-APPbfeABlbl~¥-BA~B." 

WHEREAS, it is necessary and reasonable for the 

Department of Health and Environmental Sciences to actively 

enforce the provisions of Montana 1 s water quality laws; and 

WHEREAS, the use of the District Courts to achieve civil 

penalty assessments consumes significant financial resources 

from both the regulated public and the State of Montana, and 

WHEREAS, many parties may wish to resolve violations of 

Montana's water quality laws in an administrative proceeding 

that authorizes direct payments to the State of Montana 

without the large expenses inherent wi~h the filing of a 

judicial lawsuit, and 

~ •-•~• couno, 
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WHEREAS, the Board of Health and Environmental Sciences 

may specify situations in which the Department of Health and 

Environmental Sciences should pursue an action 

administratively; and 

WHEREAS, in several situations, the administrative 

assessment of civil penalties under Montana 1 s water quality 

laws would be a more effective deterrent than resolution of 

cases through the District Courts; and 

WHEREAS, the Department of Health and Environmental 

Sciences would be able to apply its limited enforcement 

resources to a broader array of violations; and 

WHEREAS, the Federal Water Pollution Control Act 

provides for a similar administrative penalty, which could 

ultimately become a condition of primacy for state 

administration of water quality programs in Montana; and 

WHEREAS, the citizens and businesses of the State of 

Montana, as well as the Department of Health and 

Environmental Sciences, would benefit from the availability 

of an administrative penalty in Montana 1 s water quality 

laws;-and 

WHBRBA97-~he-ttse-of-meney--eel¼eeted--by--assessment--of 

adminia~rat¼ve--pefta¼ties-tor-rehabi¼i~ation-of-s~ate-watere 

and-for-pab!ie-edaeatien-eoineidea-with--other--pa~poeea--ef 

Mentana£s--Water--etta¼¼ty--baws7 --¼ne¼ading--impre•ement-and 

preser•ation-ot-atate-water-qaai¼ty. 

-2- HB 374 
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THEREFORE, the Legislature of the State of Montana finds 

it appropriate to authorize an administrative penalty within 

Montana's water quality laws. 

STATEMENT OF INTENT 

A statement of intent is provided for this bill in order 

to assist the board of health and environmental sciences in 

promulgating rules. The legislature intends that the 

administrative penalty provided by this bill be used to 

encourage compliance with Montana's water quality laws by 

allowing lllOre timely and efficient processing of certain 

enforcement actiOns without the need for a higher penalty 

sought through a district court. To promote these goals, the 

board should develop rules that prescribe penalties for 

specific types of violations. In doing so, the board shall 

ensure that its rules are consistent with the criteria set 

forth in 75-5-631(4). Further, the board and department 

shall take measures to ensure that the rules are 

disseminated to the regulated community. 

The legislature also intends that the board's rules be 

no less stringent than the federal rules and guidance 

implementing the Federal Water Pollution Control Act. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 75-5-201, MCA, is amended to read: 

-3- HB 374 
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"75-5-201. Board rules authorized. ill The board shall 

adopt rules for the administration of this chapter. 

(2) The board 1 s rules may include a fee schedule or 

system for assessment of administrative ~nalties as 

12.rovided under 75-5-611. 11 

Section 2. Section 75-5-611, MCA, is amended to read: 

"75-5-61.l. 

actions and 

Violation 

p_enalt ies 

of chapter administrative 

-- notice and hearing. (l) When the 

department has reason to believe that a violation of this 

chapterL er a rule mad~ adopted under it this chapter, or a 

condition of a permit or authorization required by a rule 

adopted under this chapter has occurred, it may have~ 

written notice and order served personally or by certified 

mail on the alleged violator or hie the violator's agent. 

The notice aha¼¼ and order must state~ 

~ the provision of statute, rule, permit, or approval 

alleged to be violatedTL 

il!l the facts alleged to constitute the violation7L 

l£l the nature of corrective action or the amount of 

the administrative penalty assessed under this section, or 

both, whieh that the department reguireSTL and 

(d) as applicable, the time within which the corrective 

action is to be taken or the administrative penalty is to be 

paid. For the purposes of this chapter, service by certified 

mail is complete on the date of mailing RECEIPT. 

-4- HB 374 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

BB 0374/02 

(2) In a notice and order given under subsection (1) o~ 

this--see~¼eft, the department may require the alleged 

violator to appear before the board for a public hearing and 

to answer the charges made-ageinst-him. The hearing sftal¼ 

must be held no sooner than 15 days after service of the 

notice and order, except that the board may set an earlier 

date for hearing if it is requested to do so by the alleged 

violator. The board may set a later date for hearing at the 

request of the alleged violator if the alleged violator 

shows good cause for delay. 

(3) If the department does not require an alleged 

violator to appear before the board for a public hearing, he 

the alleged violator may request the board to conduct the 

hearing. The request sha¼¼ must be in writing and aha¼¼ must 

be filed with the department no later than 30 days after 

service of a notice under subsection (1) 0£-tftis-eee~¼en. If 

a request is filed, a hearing sha¼¼ must be held within a 

reasonable time. If a hearing is not requested within 30 

days after service upon the alleged violator, the 

opportunity for a contested case appeal to the board under 

Title 2, chapter 4, part 6, is waived. 

(4) If a contested case hearing is held under this 

section, it eftall must be public and sha¼¼ must7-if-the 

beard-eeflsiders-it-practtcab¼e, be held in a the county in 

which the violation is alleged to have occurred or in Lewis 

-5- BB 374 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

BB 0374/02 

and Clark County. 

(5) ~ After a hearing er-on--fa¼¼ttre--ef--an--e¼¼eged 

wio¼ator--te--make-a-timeiy-reqttes~-for-a-hearin~, the board 

may shall make findings and conclusions that explain its 

decision. 

(b) If the board determines that a violation has 

occurred, it shall also issue an appropriate order for the 

prevention, abatement, or control of pollution, the 

assessment of administrative penalties, or both. 

l£l ¼t If the order requires abatement or control of 

pollution, the board shall state the date or dates by which 

a violation sfta¼i ~ cease and may prescribe timetables 

for necessary action in preventing, abating, or controlling 

the pollution. 

(d) If the order requires payment of an administrative 

penalty, the board shall explain how it determined the 

amount of the administrative penalty. 

(e) If the board determines that a violation has not 

occurred, it shall declare the department 1 s notice void. 

(6) The alleged violator may petition the board for a 

rehearing on the basis of new evidence, which petition the 

board may grant for good cause shown. 

17) fft-addi~ie~-to-er-±nstead INSTEAD of issuing an 

order, the board may direct the department to initiate 

appropriate action for recovery of a penalty under 75-5-631, 

-6- HB 374 
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75-5-632, 75-5-633, or 75-5-635. 

(8) (a) An action initiated under this section may 

include an administrative penalty of not more than $10,000 

for each day of each violation; HOWEVER, THE MAXIMUM PENALTY 

MAY NOT EXCEED i.!.Q__Q_,_000 FOR ANY RELATED SERIES OF 

VIOLATIONS. 

ill Administrative ~nalties collected under this 

section must be deposited as provided for under 75-5-634. 

(c) In determining the amount of penalty to be assessed 

to a person, the department and board shall consider the 

criteria stated in 75-5-631(4) and rules promulgated under 

75-5-201. 

(d) The contested case provisions of the Montana 

Administrative Procedure Act, provided for in Title 2, 

chapter 4, part 6, apply to a hearing conducted under this 

section.• 

Seetion-a~-seetie,,-95-5-5ti9,-M€Ay-is-e-ftd1'd-to-Teed~-­

•~5-5-5&T.--water--qtta¼ity--rehabi¼itation and-edaeation 

aeeottnt----aae----eriteriaT-t¼t-~here--¼s--a--water--~na¼ity 

rehab¼¼¼tation---and--edaeation--aeeoant--within--the--etate 

speeia¼-rewenae-fnnd-estab¼ished-in-li-i-¼&i. 

tit--Pines-eftd-ei•i¼-pene¼ties-ee¼¼eeted-fer--•ie¼etiens 

0£-any-prewisien-ef-this-ehapter-or-a-rtt¼e7-permit7-e££¼nent 

standard7--er--order--issned--nnder--the--provisions-of-this 

ehapter---mast---be---deposited---in---the---water---qae¼ity 
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rehabi¼itation-and-edtteation-aeeottnt-pttrsttant--to--~5-5-63•• 

~he--aeeoant--is--statntori¼y--appropriated7--as-provided-in 

¼T-T-56i7-te-the-departmefttT 

t3t--~he-departmeftt-may-spend--fands--depesited--in--the 

water--qaa¼ity--rehabi¼itation-and-edaeation-aeeottnt-for-the 

£ol¼owinq-pttrposesT 

tat--to-respend-i£-wastes-hawe-been-p¼aeed-in-a-¼oeation 

where-they-are-¼ike¼y-to-eaase-po¼¼tttion-of-etate-waters, 

tbt--to-respond-to--emer9eney--water--pe¼¼tttion--events7 

ine¼ttdin9--spi¼¼e--and--aeeidents7--in--an-effort-to-repair7 

reatore,-and-rehabi¼itate-the-affeeted-state-waters; 

tet--to-repairy-restore7-aftd-rehabi¼itate--state--waters 

thet-ere-ehroniea¼ly-or-periediee¼¼y-ed•erse¼y-effeeted-aa-e 

restt¼t-of-past-poi¼ution-eattsing-e•ents-or-aetivities;-and 

tdt--whenever--the-department-diseovers-or-sttspeets-that 

a--po¼itttion--prob¼em--ewistsT--to--investigate--or---gather 

informe:tion--that--is--neeessary-and-appropriate-to-identify 

the-existenee7-natttre7-ori9in,-and-extent-0£--the--po¼¼ut¼e" 

and-to-½dentiry-an-appropriate-response;-and 

tet--to-eondttet-eP-sttpport-water-edueation-programe-that 

inform--the--pub¼ie--about--Montanais-water-qtta¼ity-¼aws-and 

requiations-an~-ways-to-eo"serve-water-or-prevent--poi¼utio" 

0£-state-waterse 

t•t--~he--department--may-draw-~pon-the-aeeottnt-¼n-oraer 

to-take-aetion-ttnder-subseetion subseetions--t3ttat--throcgh 
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filill-eftiy-ir~ 

tat--t¼t-wastes--ha•e--been--p¼aeed--¼ft-a-¼eeat¼on-where 

they~are-¼¼ke¼y-to-caase-po¼¼ation-of--state--waters--or--an 

emergeney--water-po¼¼ation-eyent-ftas-oeettrred-and-either-the 

department-is-nnab¼e-te-i~entify-a-respons¼b¼e-party-or--the 

respensib¼e-party-fa±¼s-te-e¼ean-ap-the-wastes-or-to-repair7 

restore7 -or-rehaB¼¼itate-the-ad•erse¼y-affeeted-state-waters 

in-a-t¼me¼y-manner~-and 

tiit-the--department--determines--that--prompt-aetion-is 

neeessary-to-prevent--pe¼¼tttion--ef--state--waters7--proteet 

pab¼ie--hea¼th7-minimize-the-extent-of-en•ireftlltenta¼-damage7 

or-minimize--the--o•era¼¼--eeonem¼e--eost--ef--apprepriate¼y 

reaponding-to-tfte-emergeney-sitaat¼onT-or 

tbt--the---departmeftt--has--,..,de--diligent7--geed--faith 

e££orts-to-deCermine-the-identity-of-the-person--respensib¼e 

fer--pe¼¼at¼on--resu¼ting-£rom-past-events-or-aeti•ities-and 

has-been-unab¼e-to-identify-tfte-person-or--tahe--enfereement 

aetieft-as-preYided-ift-~itle-~57-chapter-57-part-6~• 

Seetion-4~-seetien-qs~~3•7-M€A7-is-amended-te-read~--

20 •iS-S-634T--Bispesition--ef--£ines--aftd-ei•ii-pena¼tiesT 

21 tlt-Bxcept-es-pre•ided-in-sttbseetiefts-tit-eftd-t3t7-riftes-aftd 

22 c~vi¼-pena¼t¼es--cel¼eeted7--exeept--those--eo¼¼eeted--in--a 

23 ;ast¼ee~s--eeart7--■ast--be-depos¼te8-¼nte-the-water-~aa¼ity 

24 rehabi¼¼tation--and--edacation--aeeoant--previded---£0r---¼ft 

25 i5-5-58TT 
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t~t--A--max¼mttm--of--$~87888 j587888-in-£ines-and-eivi¼ 

pena¼ties--,..,y---be---depesited---ift---the---water---qnality 

rehabi¼itation--and--edueation--aeeount--in-any-Eisea¼-year• 

~iftes-aftd-penalties-ift-excess-ef--$z87888 $587888--mnst--be 

deposited-in-the-genera%-£undT 

t3t--Whenever--the--amottnt-o£-money-in-the-water-qua¼ity 

rehabi¼itation--and--edueation--aeeount---exceeds---$¼887888 

$i8878887--ai¼--subseqaent-£ines-and-civi¼-pene¼ties-must-be 

deposited-in-the-genera¼-fttndTu 

NBW-SBe~l6NT--5ection-5~-Retr.,..etive-----appi.ieabiiity~-­

t~his-aeti-app¼ies--retroaeti•e¼y7--within--the--meaning--0£ 

¼-z-1897--to--aii--department--ef--hea¼th--aftd-en•irenmefttai 

seienees~-netiees-served-on-a¼¼eged--vielaters--parsttant--to 

i5-5-6ll--beginning--0etober--¼,--¼99i 7 --er--on--the-date-ot 

adoption-ot-the-board-ot-hea¼th-and-envirorunenta¼--scienees~ 

ra¼es-ander-T5-i-i8t,-whiehever-±s-eartter• 

-End-
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BOUSE BILL NO. 374 

INTRODUCED BY EWER, RYE, WATERMAN, MCCLERNAN 

BY REQUEST OF TBE DEPARTMENT OF 

HEALTH AND ENVIRONMEll'l'AL SCIENCES 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING AN 

ADMINISTRATIVE PENALTY IN TBE MONTANA WATER QUALITY LAIISJ 

fNE!IU!ASfli6---¥HB---Ahh8ell'l'teN---'f8---¥HB----IIA'fBR-----iltlAhf¥V 

RBBABfbHA¥f811--Aeeelftl'l'--AWB--RBIIANfll8-mB-Aee8Ull'f7-A&L8Wfli6 

P8lilBS-PR8M-¥BfS-Aeeelfll'l'-'f8-BB-BSBB-1'8R-l!B8eA¥f811Ah--PR88RANS 

eeNel!ftNfN6--WA¥BR--il8Ahf¥V7 AMENDING SECTIONS 75-5-2017 !!J! 

~s-s-se~T 75-5-611, ANB--is-s-,~•T NCA7--ANB--PReYfHli6--A 

RB'!R8M!¥fYB-APPbfeABfbf¥V-W.9B.• 

WHEREAS, it is necessary and reasonable for the 

Department of Health and Environmental Sciences to actively 

enforce the provisions of Montana's water quality laws, and 

WHEREAS, the uae of the District Courts to achieve civil 

penalty assessments cons11111es significant financial resources 

froa both the regulated public and the State of Montanai and 

WHEREAS, many parties may wish to resolve violations of 

Montana's water quality laws in an administrative proceeding 

that authorizes direct payments to the State of Montana 

without the large expenses inherent with the filing of a 

judicial lawsuit; and 

~---
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WHEREAS, the Board of Health and Environmental Sciences 

may specify situations in which the Department of Health and 

Environmental Sciences should pursue an action 

administrativelyi and 

WHEREAS, in several situations, the administrative 

aaaeaaaent of civil penalties under Montana's water quality 

laws would be a more effective deterrent than resolution of 

cases through the District courtsi and 

WHEREAS, the Department of Health and Environmental 

Sciences would be able to apply its limited enforcement 

reaources to a broader array of violations; and 

WHEREAS, tbe Pederal Water Pollution Control Act 

proviuea for a similar administrative penalty, which could 

ultimately becoae a condition of primacy for state 

administration of water quality prograas in Montana, and 

WHEREAS, the citizens and businesses of the State of 

Montana, as well as the Department of Health and 

Enviro11111ental Sciences, would benefit from the availability 

of an administrative penalty in Montana's water quality 

laws7-and 

WBBRBASy-the-ase-of--ney--eoiieeted--by--assess■ent--of 

ad■tnistrati•e--penaittes-for-rehabiiitation-of-state-waters 

and-for-pabiie-edaeation-eeinetdes-with--other--parposes--of 

Montena~a--We~eP--911a¼tty--hawsy--ineiading--i•~rewemeftt-aftd 

preeer•ation-of-state-water-<ia•iity. 
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'l'BER~, the Legia.Lature of the state of Montan.a finds 

it appropriate to authorise an adainistrative penalty within 

Jlofttana•• water quality J.awa. 

STATEIIENT OF Ill'l'ENT 

A st:.ateaent of intent is provided for thia bill in order 

to -sist the board of health and environmental sciences in 

proaul9ating rul·ea ... The legislature intends that the 

adainistrative penalty provided by this bill be ua-ed to 

encourage ~liance with Montana•• water quality laws by 

al1owing more ti-1y and efficient proce.aing of certain 

enforcement .•actiont1 withavt tbe need for a higber penalty 

sought through a district court. ·To pr-• these goals, the 

board should develop rules that pr.escrille penalties for 

apecific types of viol.ati.ons. In doing so, the board shall 

enau~e that its rule■ are coasistent with the criteria set 

forth in 75-5-63.l(t). Further, the board and department 

shall take -••urea to ensure that the rules are 

diaseainated to the regulated coaaunity, 

The legislature alao intends that the Jaioard's rules be 

no lass striB9ent than the federal rules and guidance 

ii.pleaenting the Pederal Nater Pollution Control Act. 

BE IT ENACTED BY THE LEGISLATUllE OF THE STATE OF 11011'1'&11&: 

Section 1. section 75-5-201, NC&, is aaended to read: 
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•75-5-201. Board rules authorised. ill The board shall 

adopt rules for the adainiatration of thia chapter. 

(21 The board's rulea -Y include a fee schedule or 

■ntea for •~~e•-nt of adainiatrative~ penalties •• 

provi4ed under 75-5-611," 

Section 2. section 75-5-611, MCA, ia 4llllended to read: 

"7S-S-61.l. Violation of clwapter administrative 

actions and penalties -- notice and baari,ag.. (1) ·l!Dlen .tbe 

<ilepartaeat has reaaon to oelieve that a violation of this 

chapterL er a rule _.. !"!9Pted under H: this Chapter, or a 

condition of a ,permit or authoriaation .required by a rul.e 

c&4opt-ed under this chapter has occurred, it -y h4ve ~ 

wrUt- .AOt.ice and order -rved 1WKsonally or by certified 

-il on the alleged violator or a¼s the viou,tor'a agent. 

The notice eha:1::1: and order 1111st atate1. 

1!l the provision of statute, rule, peniit, or appr~l 

alleged to be violatedTL 

ill the facta alleged to constitute the violationTL 

1£1 tbe SPECIFIC nature of corrective action er--the 

-at--e£--the---iftietret¼•e--pena:l:ty-aaaease11-~nder-thia 

aee1,¼oay-er-lletollz· wh¼ell ~ the department requireSTL 

(DJ TIIB ESTIMATED COSTS OF COMPLIANCE WITH THE ACTION; 

I El IIBBIU: '1'0 RECEIVE 11.ELP TO COR!lllC'l' TB~LEGIID 

VIOLM'IOII; 

ill THE AIIOUNT OF THE ADIUNISTRATIVE PENALTY THAT Wl:J,L 
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BE ASSESSED IP THE CORRECTIVE ACTION IS NOT TAKEN WITHIN THE 

TIME PROVIDED UNDER SUBSECTION {l){GI; and 

tdt{Gl as apPlicable, the time within which the 

corrective action is to be taken or the administrative 

penalty ¼s--te~-ae--pa¼d THAT WILL BE ASSESSED. Por the 

purposes of this chapter, service by certified mail is 

coaplete on the date of ma¼¼¼n9 RECEIPT, AN ADMINISTRATIVE 

PENALTY MAY NOT BE ASSESSED UNTIL THE PROVISIONS OP 

SUBSECTION Cl) HAVE BEEN COMPLIED WITH. 

(2) In a notice and order given under subsection (1) ef 

thia---aeetien, the department may require the alleged 

violator to appear before the board for a public hearing and 

to answer the charges ude-e9e¼nat-h¼m. The hearing aha¼¼ 

must be held no sooner than lS days after service of the 

notice and order, except that the board may set an earlier 

date for hearing if it is requested to do so by the alleged 

violator. The board may set a later date for hearing at the 

request of the alleged violator if the alleged violator 

shows good cause for delay. 

(3) If the depart■ent doss not require an alleged 

violator to appear before the board for a public hearing, he 

the alleged violator may request the board to conduct the 

hearing. The request aha¼¼ must be in writing and aha¼¼ must 

be filed with the department no later than 30 days after 

service of a notice under subsection (1) ef-this-aeetien. If 
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a request is filed, a hearing she¼¼ must be held within a 

reasonable time. If a hearing is not requested within 30 

days after service upon the alleged violator, the 

opportunity for a contested case appeal to the bQ~~4 Y._!lder 

Title 2, chapter,, part 6 1 is waived. 

('4) If a contested case hearing is held under this 

section, it aha¼¼~ be public and she¼¼ musty--¼f--the 

aeerd--eonsiders--it-preet¼eaa¼eT be held in a the county in 

which the violation is alleged to have occurred c;>r_ in _____k_ewis 

and Clark County. 

(5) 1& After a hearing er--en-fa¼¼are-ef-en-e¼¼e9ed 

vie¼eter-te--ke-a-ti-¼y-reqaest-fer-e-heer¼n9, the board 

.. Y shall make findings and conclusions that explain its 

decision. 

Cb) If the board determines that a violation has 

occurred, it shall also issue an appropriate order for the 

prevention, al!4tement, or control of pollution~ the 

assessment of administrative penalties, or both. 

1£1. ft If the order requires abatement or contro1 of 

pollution, the board shall state the date or dates by which 

a violation aha¼¼ must cease and may prescribe timetables 

for necessary action in preventing, abating, or controlling 

the pollution. 

(d) If the order requires payment of an administrative 

penalty, the board shall explain bow i!~determined the 
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..,..nt of the adainiatrative penalty. 

(e) If the board deterllines that a violation baa not 

occurred, it shall declare the depart-nt' ■ notice void. 

(6) The all.aged violator aay petition the board for a 

rehearing on the basis of new evidence, which petition the 

board may grant for good cause shown. 

(7) fn--Nd¼t¼on--loo--or--¼nateed IHSTEAD of issuing an 

order, the board 11ay direct the department to initiate 

appropriate action tor recovery of a penalty under 75-5-631., 

75-5-632, 75-5-633, or 75-5-635 • 

(Bl (a) All action initiated under this section 11ay 

include an adainistrative penalty of not 110re than Sl.0,000 

f9r ea~ day of each violation;-• THE JIAU- PBIIALTY 

NAY HOT Jg:CBBD $100,000 ~FOR~~ RELATED SER~BS OP 

YIOLATIOIIS. 

(bl Adainistrative penalties collected under this 

section must be deposited ss-pr-ided-for-esder-'i'S-5-634 IN 

THE GEIIERAL POND. 

(cl In deter■ining the aaount of penalty to be assessed 

to a person, the departaent and board shall consider tba 

criteria stated in 75-5-631(4) and rules p:aaulpted UJIQr 

75-5-201. 

(di The contested case provision■ of the llontan• 

Ad■iniatrative Procedure Aet, provided for in Title 2 1 

chapter 4, part 6, apply to a hearing conductl!d under this 
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•~tion.• 

Section !J.---s..,._.:;,-""".:;,.,-MeA.,-u-~-t..-.. _" __ 

•.:;,s-s-589T--lfe~--.-¼tt:y--rellaei¼itetion ---enqtiOft 

•••-nt----ese----er¼ter¼ST-t¼t-'l'llere--ia--s--wner-""4llfl¼t7 

rtH1sei¼itati011---,ad--edeeati-Oft--aeeoent--within--the--atate 

apeeia¼-re......,.e-fell<l-estu¼ished-in-¼'i'-il-i:8il..-

tilt--Pi:aea-and-eivi¼-pena¼ties-eolieete<i-for--vio¼stions 

o~Olly-provisios of-this-ehapter-or-a-re¼e.,.-pera¼t7-effhet1t 

sta....,rd-,--....--rdft--¼fflled--esder--the-~¼•¼efts-of-th¼a 

ellaptft'----■t---lle---depoaited---¼s---the----ter---.-¼ity 

~¼itation-and-edeeetios-aeeaant-pars-nt--te--'i'S-5-634T 

ftw----nt--¼a--statetorii7--appropristed7--ea-provided-in 

tat--'flle~--7-apend--fende--depoa¼ted--in--the 

-ter-.,.a¼¼ty--rehebii:itation-end-edeeet¼os-aeeeent-for-the 

foUow¼,,.-perposesr 

t•t--to-respond-if-waetee-have-been-p¼eeed-tn-e-¼oeation 

whera-the7-sre-iikeiy-to-eeaae-po¼ietion-of-etete--ters7 

tbt--to-rellpotld-to---9eae7---•--poiioti0ft--eventa7 

¼nei:ad¼119--ap¼iia--end--aeeidanta7--in--an-effort-to-repair7 

reetore7-aftd-rehebii¼tata-the-affeeted-•••te-water■T 

tet--to-repair7-reetore7-end-rehab¼¼¼tste--atete--watera 

thae-ere-~Oftieaii7-or-period¼ea¼i7-adverae¼7-effeeted-ae-a 

reae¼t-'-paet,-poiht¼on-eaae¼119-evente-or-~•¼t¼es7-and 

tdt--whesever--the-e■pertaent-d¼seovera-or-saspeete-that 
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e--pattation--probte■--esists7--to--in•e■ti9ete--or---9ether 

infor-tion--thet--ie--neeeeeery-end-eppropriate-to-identify 

the-esietenee7-netare7-origin7-end-extent-of--the--pottation 

end-to-identify-en-eppropriete-responser-end 

tet--to-eondaet-or-sapport-wetar-edaeetion-proctraaa-that 

infor■--the--p,,tb¼ie--aboat--MonteneLe-weter::"l!l•¼ity-¼awe-end 

rega¼e~¼one-aftd-ways-~o-eonaer•e-weee~-er-pre•ene--pe¼¼at¼en 

0£-s~ate-watersT 

t•t--~he--departaent---y-drew-apon-the-eeeoant-in-order 

to-take-eetion-ander-eabeeetion sabeeetione--t3ttet--throa9h 

filili-onty-ifT 

tet--tit-weatee--ha•e--been--p¼aeed--in-a-toeetion-where 

they-ere-¼ike¼y-to-eeaee-po¼¼ation-of--state--wetere--or--an 

■-rgeney---ter-pot¼ation-eYBnt-hes-oeearred-and-either-the 

departaent-ie-aneb¼e-to-identify-e-reeponeibte-party-or--the 

responeib¼e-party-f■i¼s-to-e¼e■n-ap-the-wa■tes-or-to-repair7 

reetore7-or-rehabititete-the-ed•ereety-effeeted-etete-watere 

in-e-tiae¼y--nnerT-end 

tiit-the--departaent--deteraine■--that--pr-pt-eetion-is 

neeeeeery-to-pre•ent--po¼tation--of--etate--wetere7--proteet 

pab¼ie--heetth7-■ini■ize-the-extent-of-en•iron■entet-dema9e7 

or-miniaize--the--o•erett--eeono■ie--eoet--of--epproprietety 

respondin9-to-the-eaergeney-a¼tuat¼en~-or 

tbt--the---depart■ent--hes---de--diti9ent7--9eod--faith 

efferte-to-deter■ine-the-identity-eE-the-pereon--re■pon■ib¼e 
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Eor--po¼¼ation--reea¼ting-fr--past-e•ente-or-eeti•itiee-and 

hes-been-anebte-to-identify-the-pereon-or--teke--enforeeaent 

eetion-es-provided-in-~it¼e-i57-ehepter-S7-part-6T• 

Section •~-seetion-i5➔-6347-lff!A7-ie--ded-to-r...,d~-­

•is-s-634T--9iepeeition--oE--finee--end-eiwit-pene¼tiesT 

t¼t-Bseept-a■-prowided-in-sabeeetione-tit-and-t3t7-finee-end 

ei•i¼-pene¼ties--eo¼¼eeted7--eseept--thoee--eo¼teeted--in--e 

;aetieeLe--eoart7--■aet--be-depoeited-into-the-weter~ae¼ity 

rehab¼¼¼~atian--and--edaea~¼on--aeeoant--preyided---Ear---¼n 

i5-5-58iT 

tit--A--aesi■aa--of--$i87888 $58z888-in-Eines-end-eiwi¼ 

pene¼tiee--aey---be---depoeited---in---the---weter---qae¼ity 

rehebi¼itetion--end--edaeetion--eeeoant--in-eny-Eieee¼-yeerT 

Pines-and-pane¼tie■-in-eseeee-of--$i87888 $587888--■aet--be 

depoeited-in-the-genere¼-fandT 

t3t--Wheneyer--the--e■oant-oE-aoney-in-the-weter-qae¼ity 

rehebi¼itetion--end--edaeetion--eeeoant---eseeede---$¼887888 

$i88z8887--e¼¼--■ab■eqaent-Einee-end-eiwit-penettiee-■aet-be 

depoeited-in-the-genere¼-fandT• 

NBW-SIH!'l'f8NT- Seetion 5. -aetroeetive-----epp¼ieelri¼it7T-­

t~hie-eett-epp¼ie■--retroeeti•ety7--within--the--■eening--of 

t-i-¼897--to--e¼¼--depart■ent--oE--heetth--end-environ■ente¼ 

ee¼eneea~-notiee■-ser•ed-on-a¼¼e9ed--•io¼atera--parauant--to 

i5-5-6¼¼--be9innin9--tober--t7--¼99i7--or--on--the-date-of 

adopt¼on-oE-the-boa•d-ef-heetth-and-env¼ren■entat--aeiefteeeL 

-10- HB 374 



.. 0 

' .. ,.. M
 

0 

► 
.. : ... .. • II I • ... I .. I ... =
 .i. I 

"' ... I .. II 

l : ... II 
.. ... 

I 

J I 

.. ,.. ... I 
... ... I 

• 



SENATE STANDING COMMITTEE REPORT 

MR. PRESIDENT: 

Pagel of 2 
March 29, 1993 

We, your committee on Natural Resources having had under 
consideration House Bill No. 374 (third reading copy -- blue), 
respectfully report that House Bill No. 374 be amended as follows 
and as so amended be concurred in. 

Signed: &,-1 fit 4-,~_f 
Senator Don Bianchi, Chair 

That such amendments read: 

1. Page 4, line 13. 
Page 4, line 15. 
Strike: 11 and order" 
Insert: ''letter 0 

2. Page 4, lines 22 through 24. 
Strike: subsections (D) and (E) in their entirety. 
Renumber: subsequent subsections 

3. Page 4, line 25. 
Following: 11fil" 
Insert: "as applicable," 

4. Page 5, line 1. 
Following: "ASSESSED 11 

Insert: "by order under subsection (2)" 

5. Page 5, line 2. 
Strike: "l.!..l.iQl" 
Insert: "(l)(e)" 

6. Pages, line 5. 
Strike: "THAT" 

7. Page 5, line 7. 
Following; "RECEIPT. 11 

Strike: 11 AN" 
Insert: "Except as provided in subsection (2)(a)(ii), an 11 

B. Page 5. 
Fallowing: line 9 
Insert: 11 (2)(a) The department may issue an administrative notice 

and order in lieu of the notice letter provided under 
subsection tl} if the department's action: 
(i) does not involve assessment of an administrative 

penalty; or 

./1:I) Amd. Coo rd. 
/~Sec.of Senate 

(~\,"(I ,~1-11,( 11 
seri3t~carrying'aII1 701222SC.San 

Page 2 of 2 
March 29, 1993 

(ii) seeks an administrative penalty only for an activity 
that it believes and alleges has violated or is violating 75-5-
605. 

(b) A notice and order issued under this section must meet 
all of the requirements specified in subsection (l).'' 
Renumber: subsequent subsections 

9. Page 5, line 25. 
Following: ''noticeu 
Insert: ''and orderu 
Fol lowing: 11 subsection" 
Strike: "(1) 11 

Insert: "(2)" 
-END-

SENATE 

Hf; 3 ?'f 
701222SC.San 
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HOUSE BILL NO. 374 

INTRODUCED BY EIIER, RYE, WATERMAN, MCCLERNAN 

BY REQUEST OF THE DEPARTMENT OF 

HEALTH AND ENVIRONMENTAL SCIENCES 

A BILL FOR AN ACT ENTITLED: 11 AN ACT PROVIDING AN 

ADMINISTRATIVE PENALTY IN THE MONTANA WATER QUALITY LAWS; 

fNeRBASfN8---TBB---A&beeATf8N---'l'8---THH----wATBR----eHAbfT¥ 

RBHABfbfTATf8N--Aee8HNT--ANB--RBNAMfN8-THH-AeeeHNT,-Abl,8WfN8 

PHNBS-PR6M-THfS-AeE!8HNT-'1'0-BB-8SBB-P8R-BBHeATf8NAb--PR68RllltS 

eeweBRNfN8--WATBR--eBA&fT¥, AMENDING SECTIONS 75-5-2017 AND 

~5-5-59~7 75-5-611, ANB--~5-5-6347 MCA,--AliB--PR8YflttN8--A 

RBTR8AeTfYB-APPbfeABtb¼T¥-BATB." 

WHEREAS, it is necessary and reasonable for the 

Department of Health and Environmental Sciences to actively 

enforce the provisions of Montana's water quality laws: and 

WHEREAS, the use of the District courts to achieve civil 

penalty assessments consumes significant financial resources 

from both the regulated public and the State of Montana; and 

WHEREAS, many parties may wish to resolve violations of 

Montana's water quality laws in an administrative proceeding 

that authorizes direct payments to the State of Montana 

without the large expenses inherent with the filing of a 

judicial lawsuit; and 

~ <09,s<,t .. , , ... ,KU 
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HB 0374/04 

WHEREAS, the Board of Health and Environmental Sciences 

may specify situations in which the Department of Health and 

Environmental Sciences should pursue an action 

administratively, and 

WHEREAS, in several situations, the administrative 

assessment of civil penalties under Montana's water quality 

laws would be a more effective deterrent than resolution of 

cases through the District Courts; and 

WHEREAS, the Department of Health and Environmental 

Sciences would be able to apply its limited enforcement 

resources to a broader array of violations; and 

WHEREAS, the Federal Water Pollution Control Act 

provides for a similar administrative penalty, which could 

ultimately become a condition of primacy for state 

administration of water quality programs in Montana; and 

WHEREAS, the citizens and businesses of the State of 

Montana, as well as the Department of Health and 

Environmental Sciences, would benefit from the availability 

of an administrative penalty in Montana's water quality 

lawsr-and 

WHBRBASy-the-ttee-of-money--eo¼¼eeted--by--aaaeaament--oE 

aclmin¼s~ra~i¥e--pena¼~iea-fer-reftab¼¼i~ation-ot-state-waters 

and-£or-pabiie-edaeat¼on-eeineides-with--o~her--p~rposes--or 

Montana 4 a--Water--@aa¼ity--&awa7--ine¼ttd¼ng--improvemen~-and 

preaerTation-of-atate-water-qtta¼ity. 

-2- HB 374 
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THEREFORE, the Legislature of the State of Montana finds 

it appropriate to authorize an administrative penalty within 

Montana's water quality laws. 

STATEMENT OF INTENT 

A statement of intent is provided for this bill in order 

to assist the board of health and environmental sciences in 

promulgating rules. The legislature 

administrative penalty provided by this 

intends that the 

bill be used to 

encourage compliance with Montana's water quality laws by 

allowing more timely and efficient processing of certain 

enforcement actions without the need for a higher penalty 

sought through a district court. To promote these goals, the 

board should develop rules that prescribe penalties for 

specific types of violations. In doing so, the board shall 

ensure that its rules are consistent with the criteria set 

forth in 75-5-631(4). Further, the board and department 

shall take measures to ensure that the rules are 

disseminated to the regulated community. 

The legislature also intends that the board's rules be 

no less stringent than the federal rules and guidance 

implementing the Federal Water Pollution Control Act. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 75-5-201, MCA, is amended to read: 

-3- HB 374 
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"75-5-201. Board rules authorized . .1.!.l The board shall 

adopt rules for the administration of this chapter. 

(2) The board's rules may include a fee schedule or 

system for assessment of administrative penalties as 

provided under 75-5-611." 

Section 2. Section 75-5-611, MCA, is amended to read: 

"75-5-611. Violation of chapter administrative 

actions and penalties -- notice and hearing. (1) When the 

department has reason to believe that a violation of this 

chapterL or a rule made adopted under~~ this chapter, or a 

condition of a permit or authorization required by a rule 

adopted under this chapter has occurred, it may have~ 

written notice and-erder ~ served personally or by 

certified mail on the alleged violator or his the violator's 

agent. The notice shaii and-order LETTER must statei 

l!J.. the provision of statute, rule, permit, or approval 

alleged to be violatedTL 

ill the facts alleged to constitute the violationTL 

1£1. the SPECIFIC nature of corrective action er-~he 

amonnt-ef-ehe-adll¼ntserat¼Ye--pena¼ty--aseessed--ttnder--this 

see~¼on7-or-both7 which!.!!!! the department reguireSTL 

f9t--~HB-BS~¼MA~B9-e8S~B-8P-e8MPbiANE!B-Wi~H-~HB-Ae~I8N[ 

tBt--WHl:IRB--'1'8--Rl!leBIYB--HBbj'--'1'8--eeRRBe~--~HB--AbbBSB9 

Yi8bA~i8N7 

tPt(D) AS APPLICABLE, THE AMOUNT OF THE ADMINISTRATIVE 

-4- HB 374 
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PENALTY THAT WILL BE ASSESSED BY ORDER UNDER SUBSECTION (2) 

IF THE CORRECTIVE ACTION IS NOT TAKEN WITHIN THE TIME 

PROVIDED UNDER SUBSECTION™ (l)(E); and 

tett8t(E) as apPlicable, the time within which the 

corrective action is to be taken or the administrative 

penalty ¼e-to--be--paid ~HA~ WILL BE ASSESSED. For the 

purposes of this chapter, service by certified mail is 

complete on the date of mailing RECEIPT. AH EXCEPT AS 

PROVIDED IN SUBSECTION (2)(A)(II), AN ADMINISTRATIVE PENALTY 

MAY NOT BE ASSESSED UNTIL THE PROVISIONS OF SUBSECTION (1) 

HAVE BEEN COMPLIED WITH. 

(2) (A) THE DEPARTMENT MAY ISSUE AN ADMINISTRATIVE 

NOTICE AND ORDER IN LIEU OF THE NOTICE LETTER PROVIDED UNDER 

SUBSECTION (l) IF THE DEPARTMENT'S ACTION: 

(I) DOES NOT INVOLVE ASSESSMENT OF AN ADMINISTRATIVE 

PENALTY1 OR 

1!!.l SEEKS AN ADMINISTRATIVE PENALTY ONLY FOR AN 

ACTIVITY THAT IT BELIEVES AND ALLEGES HAS VIOLATED OR IS 

VIOLATING 75-5-605. 

(B) A NOTICE AND ORDER ISSUED UNDER THIS SECTION MUST 

MEET ALL OF THE REQUIREMENTS SPECIFIED IN SUBSECTION {l). 

titill In a notice and order given under subsection (1) 

ef-thts-eeetion, the department may require the alleged 

violator to appear before the board for a public hearing and 

to answer the charges mad~-agatnet-ft¼m. The hearing sha±i 
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must be held no sooner than 15 days after service of the 

notice and order, except that the board may set an earlier 

date for hearing if it is requested to do so by the alleged 

violator. The board may set a later date for hearing at the 

request of the alleged violator if the alleged violator 

shows good cause for delay. 

t3till If the department does not require an alleged 

violator to appear before the board for a public hearing, he 

the alleged violator may request the board to conduct the 

hearing. The request sha¼¼ must be in writing and sha¼½ must 

be filed with the department no later than 30 days after 

service of a notice AND ORDER under subsection t¼t ill._ 0£ 

this-section. If a request is filed, a hearing sfta¼¼ must be 

held within a reasonable time. If a hearing is not requested 

within 30 days after service upon the alleged violator, the 

opportunity for a contested case appeal to the board ~nder 

Title 2, chapter 4, part 6, is waived. 

t4till If a contested case hearing is held under this 

section, it she¼¼~ be public and sha¼¼ must,--i£--the 

board--eonsiders--it-praetieab¼e7 be held in a the county in 

which the violation is alleged to have occurred or in Lewis 

and Clark County. 

tStill ill After a hearing or-on-rai¼ttre-of-an-alleged 

vie¼a~or-ee-make-a-eime¼y-reqcest-tor-a-heari"g, the board 

may shall make findings and conclusions ~~at ex~i_n its 

-6- HB 374 
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decision. 

lb) If the board determines that a violation has 

occurred, it shall also issue an appropriate order for the 

prevention, abatement, or control of pollution~ 

assessment of administrative penalties, or both • 

.i£l ¼t If the order requires abatement or control oE 

pollution, the board shall state the date or dates by which 

a violation 9ha¼¼ ~ cease and may prescribe timetables 

for necessary action in preventing, abating, or controlling 

the pollution. 

(d) If the order requires payment of an administrative 

penalty, the board shall explain how it determined the 

amount of the administrative penalty. 

(e) If the board determines that a violation has not 

occurred, it shall declare the department's notice void. 

t6tfil The alleged violator may petition the board foe 

a rehearing on the basis of new evidence, which petition the 

board may grant for good cause shown. 

titill ¼n-additien-te-er-instead INSTEAD of issuing an 

order, the board may direct the department to initiate 

appropriate action for recovery of a penalty under 75-5-631, 

75-5-632, 75-5-633, or 75-5-635. 

t8t(9) (a) An action initiated under this section may 

include an administrative penalty of not more than $10,000 

for each d~ of each violatio11_1 HQWEVER, THE MAXIMUM PENALTY 
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MAY NOT EXCEED $100,000 FOR ANY RELATED SERIES OF 

VIOLATIONS. 

ill- Administrative 12.enalties collected under this 

section must be deposited as-pr~•¼de~-fer-ttnder-T5-~-634 IN 

THE GENERAL FUND. 

1£1 In determining the amount of penalty to be assessed 

to a person, the department and board shall consider the 

criteria stated in 75-5-§~1(4) and rules promulgated under 

75-5-201. 

@ The contested case ~revisions of the Montana 

Administrative Procedure Act, provided for in Title 2, 

chapter 4, part 6, apply to a hearing conducted under this 

section." 

Sectien-3~-seeticn-75-5-587,-M€A,-i~-amended-to-~ead~-­

uTs-S-59T•--Water-qtta¼¼ty-rehabi¼itation and--edueation 

aeeount------ase------eriter¼a•-t¼t-~here-is-a-water-qua¼ity 

rehabi¼itation--and--edaeation--aeeottnt--w¼thin--the---state 

speeia¼-revenae-£ttnd-eatab¼ished-in-¼T-~-¼9~• 

tit--Pinea--and-eivi¼-penaities-eo¼¼eeted-for-¥io¼ations 

o£-any-prowision-of-this-eftapter-or-a-rtt¼e7-perm¼t7-ef£¼ttent 

standard7-or-order--issaed--ander--tfte--provisions--of--thia 

ehapter---mnst---be---depesited---in---the---water---qna¼ity 

rehabi¼itatien--and--edtteation-aeeettnt-parsuant-to-T5-5-63•• 

~fte-aeeoant-is--statatori¼y--appropriated,--as--provided--in 

ii-i-58i7-te-the-department. 

-8- HB 374 
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t~t--~he-department-111Ay-spend--fnnds--depesited--in--the 

water--qtta!¼ty--rehab¼¼¼tatien-and-edaeatien-aceount-tor-the 

fo¼¼ewing-purpeeee~ 

tat--to-reepond-i£-wastes-have-bee"-p¼aeed-in-a-¼ocation 

where-they-are-iike¼y-to-eaase-po¼¼tttion-ot-state-waters; 

tbt--to-respond-to--emer~ency--water--po¼¼ation--events, 

il'lle¼tsdi:n9--sp%¼¼:s--aftd--acciidents,--in--an-e£fort-to-repa¼r7 

restore7 -and-rehab¼¼itate-the-atfeeted-etate-waters, 

tet--to-repairT-restorey-and-rehabi¼itate--etate--waters 

that-are-ehronica¼¼y-or-periodica¼¼y-ad•erse¼y-affected-as-a 

reea¼t-of-past-po¼¼ation-eattsing-events-or-aetivities;-and 

tdt--whene•er--tfte-department-d¼seovere-or-suspeets-~hat 

a--po¼¼ttt¼on--preb¼em--ezists7--to--invest¼gate--or---gather 

¼nformat¼en--~ftat--¼s--neeessary-and-appropriate-to-ident¼ty 

the-eK¼stenee7-nature7-origin7-and-eztent-0£--tfte--pol±tttion 

and-to-¼dent¼£y-an-appropriate-response;-and 

tet--to-condttet-or-sttpport-water-edtteation-programs-that 

in£orm--the--pttb¼ie--abont--MontanaLs-water-gua¼ity-laws-and 

regn¼at¼ons-and-waya-to-eonserve-water-er-prevent--pe½¼ut¼en 

oE-state-vater•• 

ttt--~he--department--may-draw-ttpen-the-aecettnt-in-order 

to-take-actien-ttnder-sttbsectien sttbsectiene--t~ttat--throngh 

illill-en¼y-H~ 

tat--tit-wastes--have--been--p¼aced--in-a-¼ocation-where 

they-are-¼i~e¼y-to-eause-po¼¼tttion-of--state--waters--or--an 

-9- HB 374 
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emergeney--water-po¼¼tttion-event-has-oeettrred-and-either-the 

department-is-unab¼e-to-identify-a-responsible-party-er--the 

responsib¼e-party-tai¼s-to-c¼ean-up-the-wastes-or-to-repairT 

restore7-or-rehabi¼itate-tfte-adverse¼y-a£ieeted-state-waters 

tn-a-time¼y-manfter~-and 

ti¼t-the--deparCment--determ±nes--that--prempt-aet±on-is 

necessary-te-prevent--po¼¼ueion--oE--state--waters7 --preteet 

pub¼¼e--hea¼th7-minim¼ze-the-extent-0£-environmental-damage7 

er-minimice--the--overa¼¼--eeonomie--cost--0£--appropriate¼y 

respending-to-the-emergeney-sitttationT-er 

tbt--the---department--haa--made--di¼igent 7 --geed--faith 

e££orts-to-determine-the-identity-o£-the-persen--respons¼b¼e 

£or--pa¼¼tttion~-rea~¼t¼ng-£rom-past-events-er-aetivit¼es-and 

has-been-nnab¼e-to-identi£y-the-person-or--take--entoreement 

aetion-as-previded-in-~it¼e-T5T-ehapter-57-part-6Ta 

Seetion-4.--seetieft-T5-5~3•7-M€A7-~s-allleftded-te-readT-­

~i5-5-634T--Bisposition--ot--tines--and-civi±-pena¼ties• 

t¼t-B•eept-as-previded-±n-sttbeeetiens-tit-and-t3t,-£ines-and 

ei¥il-pena¼tie9--ee¼¼ected7 --e-eept--those--ee¼¼ected--in--a 

;ttstiee~s--eottrt7--■ust--be-depesited-into-the-water-qna¼¼ty 

rehab¼¼itatien--and--edtteatien--aeeeunt--provided---for---±n 

T5-5-56TT 

tit--A--111Aximnm--ef--$i8,888 $58,888-in-fines-and-eivi¼ 

pena¼ties--may---be---depesited---in---the---wa~er---qttality 

rehabi¼itation--and--edtteation--aeco~nt--in-any-tisca¼-year. 

-10- HB 374 
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l P±nea-aftd-pena¼tiea-±n-e•eess-ef--$i87888 $587888--mttat--be 

2 

3 

4 

5 

6 

7 

B 

9 

10 

ll 

12 

13 

depos±ted-±n-the-genera¼-fttndT 

t~t--Whene•er--the--amettnt-ef-1119ney-in-the-water-qtta¼ity 

rehabi¼±tat±en--and--edtteat±en--aeeettnt---e•eeeds---$¼8&,&88 

$i&8,888T--a¼¼--sttbsegttent-£iftes-and-e¼v¼¼-penalt¼es-must-be 

depos±ted-±n-the-genera¼-fttftdTa 

NBW-SHe~¼8NT--Sectian--S~-Retroeet±•e-----ar,p,l:ieaM¼ity7-­

t~his-aett-app¼±es--retreaet±•e¼y7--within--the--mean±ng--et 

¼-i-¼897--te--a¼¼--department--e!--hea¼th--and-envirenmenta¼ 

aeieneesi-notiees-ser•ed-on-a¼¼e9ed--•¼o¼ators--pursuant--to 

~s-S-6¼¼--beg±nn±ng---8eteber--¼7--¼99i,--er--en--the-date-et 

adopt¼on-o£-the-Doard-of-ftea¼~ft-and-en¥ireftllenta¼--seieneesi 

ra¼es-ande~-T5-i-i9¼7-wft¼ehe•er-is-ear¼¼ero 

-End-
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