HOUSE BILL NO., 374
INTRODUCED BY EWER, RYE, WATERMAN, MCCLERNAN
BY REQUEST OF THE DEPARTMENT OF
HEALTH AND ENVIRONMENTAL SCIENCES
IN THE HOUSE

JANUARY 27, 1993 INTRODUCED AND REFERRED TO COMMITTEE
ON NATURAL RESOURCES.

FIRST READING.

FEBRUARY 16, 1993 COMMITTEE RECOMMEND BILL
DO PASS AS AMENDED. REPORT ADOPTED.

FEBRUBARY 17, 1993 PRINTING REPORT.
SECOND READING, DO PASS AS AMENDED,
FEBRUARY 18, 1993 ENGROSSING REPORT.

FEBRUARY 19, 1993 THIRD READING, PASSED.
AYES, 89; NOES, 9.

FEBRUARY 22, 1593 TRANSMITTED TO SENATE,
IN THE SENATE

FEBRUBRY 22, 1993 INTRODUCED AND REFERRED TO COMMIT'TEE
ON NATURAL RESOURCES.

FIRST READING.

MARCH 30, 1993 COMMITTEE RECOMMEND BILL BE
CONCURRED IN AS AMENDED. RLEPORY
ADOPTED.

MARCH 31, 1993 SECOND READING, CONCURRED 1N.

APRIL 1, 1993 THIRD READING, CONCURRED IN.

AYES, 31; NOES, 17.
RETURNED TO HOUSE WITH AMENDMENTS.
IN THE HOUSE

APRIL 6, 1993 SECOND READING, AMENDMENTS
CONCURRED IN.

APRIL 12, 1993 : THIRD READING, AMENDMENTS



CONCURRED IN.

SENT TO ENROLLING.

REPORTED CORRECTLY ENROLLED.
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INTRODUCED BY

BY REQUEST OF THE DEPARTMENT OF

HEALTH AND ENVIRONMENTAL SCIENCES
A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING AN
ADMINISTRATIVE PENALTY 1IN THE MONTANA WATER QUALITY LAWS;
INCREASING THE ALLOCATION TC THE WATER QUALITY
REHABILITATION ACCOUNT AND RENAMING THE ACCOUNT; ALLOWING
FUNDS FROM THIS ACCOUNT TO BE USED FPOR EDUCATIONAL PROGRAMS
CONCERNING WATER QUALITY; AMENDING SECTIONS 75-5-201.
15-5-507, 75-5-611, AND 75-5-634, MCA; AND PROVIDING A

RETROACTIVE APPLICABILITY DATE."

WHEREAS, it is necegsary and reascnable for the
Department of Health and Environmental Sciences to actively
enforce the provisions of Montana's water quality laws; and

WHEREAS, the use of the District Courts to achieve civil
penalty assessments consumes gignificant financial rescurces
from both the regulate. public and the State of Montana; and

WHEREAS, many parties may wish to resclve violations of
Montana's water quality laws in an administrative proceeding
that authorizes direct payments to the State of Montana

without the large expenses inherent with the filing of a
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judiecial lawsuit; and
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WHEREAS, the Board of Health and Environmental Sciences
may specify situations in which the Department of Health and
Environmental Sciences should pursue an action
administratively; and

WHEREAS, in several situations, the administrative
assessment of civil penalties under Montana's water guality
laws would be a more effective deterrent than resolution of
cases through the District Courts; and

WHEREAS, the Department of Health and Environmental
Sciences would be able to apply its limited enforcement
resources to a broader array of violations; and

WHEREAS , the Federal Water Pollution Control Act
provides for a similar administrative penalty, which could
ultimately become a condition of primacy for state
administration of water quality programs in Montana; and

WHEREAS, the citizens and businesses of the State of
Montana, as well as the Department of Health and
Environmental Sciences, would benefit from the availability
of an administrative penalty in Montana's water guality
laws; and

WHEREAS, the use of money collected by assessment of
administrative penalties for rehabilitation of state waters
and for public education coincides with other purposes of

Montana's Water Quality Laws, including improvement and

HB 379
INTRODUCED BILL

preservation of gtate water guality.
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THEREFORE, the Legislature of the State of Nontana finds
it appropriate to authorize an administrative penalty within

Montana's water quality laws.

STATEMENT OF INTENT
A statement of intent is provided for this bill in order
to assist the board of health and environmental sciences in
promulgating rules. The legislature intends that the
administrative penalty provided by this bill be used to
encourage compliance with Montana's water quality laws by
allowing more timely and efficient processing of certain
enforcement actions without the need for a higher penalty
sought through a district court. To promote these goals, the
board should develop rules that prescribe penalties for
specific types of wviolations. In doing so, the board shall
ensure that its rules are consistent with the criteria set
forth in 75-5-631(4). Further, the board and department
shall take measures (0 ensure that the rules are
disseminated to the regulated community.
The legislature alsc intends that the board's rules be
no less stringent than the federal rules and guidance

implementing the Pederal Water Pollution Control Act.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 75-5-201, MCA, is amended to read:

-3-
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*75-5-201. Board rules authorized. (1) The board shall
adopt rules for the administration of this chapter.

{2) The board's rules may include a fee achedule or

system for asgessment of administrative penalties as

provided under 75-5-611."

Section 2. Section 75-5-611, MCA, is amended to read:

*75-5-611. Violation of chapter - administrative

actions and penalties — notice and hearing. {1) When the

department has reason to believe that a violation of this

chapter, or a rule made adopted under it this chapter, or a

condition of a permit or authorization required by a rule

adopted underl this chapter has occurred, it may have a
written notice and order served personally or by certified
mail on the alleged violator or his the viclator's agent.
The notice shakxt and order must state:

{a) the provision of statute, rule, permit, or approval

alleged to be vioclatedsr;
{b) the facts alleged to constitute the violationr;

{c) the nature of corrective action or the amount of

the administrative penalty assessed under this section, or

both, which that the department requiresy; and

{d) as applicable, the time within which the corrective

action ia to be taken or the administrative penalty is to be

paid. For the purposes of this chapter, service by certified

mail is complete on the date of mailing.

_‘-
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(2) In a motice and order given under subsection (1) of
thia--section, the department may require the alleged
viclator to appear before the board for a public hearing and
to answer the charges made-against-him. The hearing shall
must be held no sooner than 15 days after service of the
notice and order, except that the board may set an earlier
date for hearing if it is requested to do so by the alleged
violator. The board may set a later date for hearing at the
request of the alleged violator if the alleged violator
shows good cause for delay.

{3) If the department does not require an alleged
violator to appear before the board for a public hearing, he

the alleged violator may regquest the board to conduct the

hearing. The request sha}} muat be in writing and shei} must
be filed with the department no later than 30 days after
service of a notice under subsection (1) of-this-aection. If
a request is filed, a hearing shai} must be held within a

reascnable time. If a hearing is not requested within 30

days after service upon the alleged violator, the

opportunity for a contested case appeal to the board under

Title 2, chapter 4, part 6, is waived.

{4) If a contested case hearing is held under this
gection, it shatt must be public and shaii musty—if-the
beard-conniders-it-practicabte; be held in a the county in

which the violation is alleged to have occurred or in Lewis
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and Clark County.

{S) (a) After a hearing or-en—-faiture—-of--an--aitieged
vielator--te—-make-a-timely-request-fer-a-hearing, the board

may shall make findings and conclusions that explain its

decision.

{b) If the board determines that a wviolation has

occurred, it shall also issue an appropriate order for the

prevention, abatement, or control of pollution, the

asgessment of administrative penalties, or both.

{c) ¥t If the order requires abatement or control of

pollution, the board shall state the date or dates by which

a violation shal}¥ must cease and may prescribe timetables
for necessary action in preventing, abating, or controlling

the peollution.

{d) If the order requires payment of an administrative

penalty, the board shall explain how it determined the

amount of the administrative penalty.

{e}) If the board determines that a violation has not

occurred, it shall declare the department's notice void.

(6) The alleged violator may petition the board for a
rehearing on the basis of new evidence, which petition the
board may grant for gocd cause shown.

(7Y In addition to or instead of issuing an order, the
board may direct the department ¢to initiate appropriate

action for recovery of a penalty under 75-5-631, 75-5-632,

-G
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75-5-633, or 75-5-635.

(B) (a) An action initiated under this section may

include an administrative penalty of not more than $10,000

Eor each day of each violation.

(b) Administrative penalties collected under thisg

section must be deposited as provided for under 75-5-634.

{(¢) In determining the amount of penalty to be assessed

to a person, the department and board shall consider the

criteria stated in 75-5-631(4) and rules promulgated under

79-5-201.

{d) The contested case provisions of the Montana

Administrative Procedure Act, provided for in Title 2,

chapter 4, part 6, apply to a hearing conducted under this

section."”

Section 3. section 75-5-507, MCA, is amended to read:

*75-5-507. MWater quality rehabilitation and education
account —— use -- criteria. (1) There is a water gquality
rehabilitation and education account within the state
special revenue fund established in 17-2-102.

{2) Fines and civil penalties collected for violations
of any provision of this chapter or a rule, permit, effluent
standard, or order jissued under the provisions of this
chapter must be deposited in the water quality
rehabilitation and education account pursuant to 75-5-634.

The account is statutorily appropriated, as provided in
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17-7-502, to the department.

(3} The department may spend funds deposited in the
water quality rehabilitation and education account for the
following purposes:

(a) to respond if wastes have been placed in a location
where they are likely to cause pollution of state waters;

(b) to respond to emergency water pollution events,
including spills and accidents, in an effort to repair,
restore, and rehabilitate the affected state waters;

{c) to repair, restore, and rehabilitate state waters
that are chronically or periodically adversely affected as a
result of past pollution-causing events or activities; and

{d) whenever the department discovers or suspects that
a pollution problem exists, to investigate or gather
information that is necessary and appropriate to identify
the existence, nature, origin, and extent of the pollution
and to identify an appropriate response; and

{e) to conduct or support water education programs that

inform the public about Montana's water gquality laws and

requlations and ways tc conserve water or prevent pocllution

of state waters.

{4) The department may draw upon the account in order
to take action under aubsection subsections (3)(a) through
{3)(d) only if:

{a) (i) wastes have been placed in a location where
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they are likely to cause pcllution of state waters or an
emergency water pollution event has occurred and either the

department is unable to identify a responsible party or the

responsible party fails to clean up the wastes or to repair,

restore, or rehabilitate the adversely affected state waters
in a timely manner; and

(ii) the department determines that prompt action is
necessary to prevent pollution of state waters, protect
public health, minimize the extent of environmental damage,
or minimize the overall eccnomic cost of appropriately
responding to the emergency situation; or

(b) the department has made diligent, good faith
efforts to determine the identity of the person responsible
for pollution resulting from past events or activities and
has been unable to identify the person or take enforcement

action as provided in Title 75, chapter 5, part 6."

Section 4. section 75-5-634, MCA, is amended to read:

“75-5-634. Disposition of fines and civil penalties.
{1) BExcept as provided in subsections (2) and (3), fines and
civil penalties collected, except those collected in a
justice's court, must be deposited into the water guality
rehabilitation and education account provided for in
75-5-507.

{2} A maximum of §207000 $50,000 in fines and civil

penalties may be deposited in  the water quality

-9-
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rehabilitation and education account in any fiscal year.
Fines and penalties in excess of $205800 $50,000 must be
deposited in the general fund.

{3) Whenever the amount of money in the water guality
rehabilitation and education account exceeds $x0878600
$200,000, all subsequent fines and civil penalties must be

deposited in the general fund.*”

MEW SECTION. $Section 5. Retroactive applicability.
[This act] applies retroactively, within the meaning of
1-2-109, to all department of health and environmental
sciences' notices served on alleged violators pursuant to
75-5-611 beginning October 1, 1992, or on the date of
adoption of the board of health and environmental sciences'

rules under 75-2-201, whichever is earlier.

-End-

-10-



STATE OF MONTANA - FISCAL NOTE
Form BD-15
In compliance with a written request, there is hereby submitted a Fiscal Note for HB0374, as intrcduced.

DESCRIPTICN OF PROPOSED LEGISLATION: This bill would amend the Water Quality Act to provide an administrative penalty,
increase the allocation to the water quality rehabilitation and education account and allow funds from this account to be
used for educational programs concerning water quality retroactive to October 1, 1992.

ASSUMPTIONS :

1. Penalty assessments pursuant to the Water Quality Act will not change during the first fiscal year after enactment.

2, Penalty assessments may increase slightly in the second fiscal year after enactment ( approximately $20,000 to $30,000)
owing to the more timely and efficient resolution of cases involving less complex issues and lower penalty amounts.

3. Allocation of penalty funds to the water quality rehabilitation and education account will increase from 520,000 to
550,000 as provided in the legislation.

4. There will be no additional expenses agsociated with the enactment of this legislation.

FISCAL IMPACT: This legislation is expected to result in no fiscal impact.

@M ;L3 Agﬁka( gow 2/ Fr

DAVID LEWIS, BUDGET DIRECTOR DATE DAVID EWER, PRIMARY SPONSOR DATE
Office of Budget and Program Planning

Fiscal Note for HB0374, as introduced

HGB 37Y
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APPROVED BY COMM. ON
NATURAL RESOURCES

HOUSE BILL NO. 374
INTRODUCED BY EWER, RYE, WATERMAN, MCCLERNAN
BY REQUEST OF THE DEPARTMENT OF

HEALTH AND ENVIRONMENTAL SCIENCES

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING AN
ADMINISTRATIVE PENALTY IN THE MONTANA WATER QUALITY LAWS;
ENEREBASEING——-TPHE--—-ALLOCARION---PO-~-FHH-——-WAFER----QUALITY¥
REHABIHEPAPION--ACECOUNT--AND--RENAMING-FHE-ACCOUNT » -ALDOWEINS
PUNBS-PROM-PHIS-ACCOUN?-20-BE-USED-POR-EPUCATIONAL--PROGRAMS
CONCERNING--WATER——QUARTTY¥+ AMENDING SECTIOQONS 75-5-201l7 AND
75-5-56%7 75-5-611, ANB--75-5-634y MCAT--ANP--PROVIDINE~-A

RETROACTIVE-APPLICARILIP¥-BAPE. "

WHEREAS, it is necessary and reasonable for the
Department of Health and Environmental Sciences to actively
enforce the provisions of Montana's water quality laws; and

WHEREAS, the use of the District Courts to achieve civil
penalty assessments consumes significant financial resources
from both the regulated public and the State of Montana; and

WHEREAS, many parties may wish to resolve violations of
Montana's water gquality laws in an adminiatrative proceeding
that authorizes direct payments to the State of Montana

without the large expenses inherent with the filing of a

@m Logusiative Counce

judicial lawsuit; and
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WHEREAS, the Board of Health and Environmental Sciences
may specify situations in which the Department of Health and
Environmental Sciences should pursue an action
administratively; and

WHEREAS, in several situations, the administrative
agsessment of civil penalties under Montana's water gquality
laws would be a more effective deterrent than resolution of
cases through the District Courts; and

WHEREAS, the Department of Health and Environmental
Sciences would be able to apply its 1limited enforcement
resources toc a broader array of wviolations; and

WHEREAS, the Federal Water Pollution C(Control Act
provides for a similar administrative penalty, which could
ultimately become a condition of primacy for state
administration of water qQuality programs in Montana; and

WHEREAS, the citizens and businesses of the State of
Montana, as well as the Department of Health and
Environmental Sciences, would benefit from the availability
of an administrative penalty in Montana's water gquality
lawsr—and

WHERBASy-the-use-of-money--cotiected-—-by--assesament--of
administrative--penaities-for-rehahiltitation-of-srate-waters
and-for-pubiic-educatien-coineides-with--other--purposes—-of
Montanats--Water--Quatity--hawsy--inciuding-~tmprovement-and

preservation-cf-state-water-quatity,

-2~ HB 374

SECOND READING
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THEREFORE, the Legislature of the State of Montana Finds
it appropriate to authorize an administrative penalty within

Montana's water gquality laws.

STATEMENT OF INTENT
A statement of intent is provided for this bill in order
to assist the board of health and environmental sciences in
promulgating rules. The legislature intends that the
administrative penalty provided by this bill be used to
encourage compliance with Montana's water quality laws by
allowing more timely and efficient processing of certain
enforcement actions without the need for a higher penalty
sought through a district court. To promote these goals, the
board should develop rules that prescribe penalties for
specific types of violations. In doing so, the board shall
ensure that its rules are consistent with the criteria set
forth in 75-5-631(4). Purther, the board and department
shall take measures to ensure that the rules are
disseminated to the regulated community,
The legislature also intends that the board's rules be
ne less stringent than the federal rules and guidance

implementing the Federal Water Pollution Control Act.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 75-5-201, MCA, is amended to read:

-3- HB 374
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"75-5-201. Board rules authorized. (1) The board shall
adopt rules for the administration of this chapter.

{2) The board's rules may include a fee schedule or

system for assessment of administrative penalties as

provided under 75-5-611."

Section 2. Section 75-5-611, MCA, is amended to read:

“75-5-611. Violation of chapter == administrative

actions and penalties -- notice and hearing. (1) When the

department has reascn to believe that a violation o¢f this

chapter, eor a rule made adopted under %+ this chapter, or a

condition of a permit or authorization reguired by a rule

adopted under this chapter has occurred, it may have a

written notice and order served perscnally or by certified
mail on the alleged violator or his the viclator's agent.
The notice shail and order must state:

(a) the provision of statute, rule, permit, or approval

alleged to be violatedr;
(b) the facts alleged to constitute the violationy:

{c) the nature of corrective action or_the amount of

the administrative penalty assessed under this section, or

both, which that the department requiress; and

{d) as applicable, the time within which the corrective

action is to be taken or the administrative penalty is to be

paid. For the purpcses of this chapter, service by certified

mail is complete on the date of mat+iing RECEIPT.

—-4- HB 374
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(2) In a notice and order given under subsection {1) of
this--seetion, the department may require the alleged
viclator to appear before the board for a public hearing and
to answer the c¢harges made-against—him. The hearing shaii
must be held no sooner than 15 days after service of the
notice and ordetr, except that the board may set an earlier
date for hearing if it is requested to do so by the alleged
violator. The board may set a later date for hearing at the
request of the alleged violator if the alleged violator
shows good cause for delay.

{3) If the department does not require an alleged
viclater to appear before the board for a public hearing, he

the alleged violator may request the board to conduct the

hearing. The request shaii must be in writing and shaii must
be filed with the department no later than 30 days after
service of a notice under subsection (1) of-this-section. If
a request is filed, a hearing shat must be held within a

reasonable time. If a hearing is not reguested within 30

days after service upon the alleged violator, the

cpportunity for a contested case appeal to the board under

Title 2, chapter 4, part 6, is waived.

(4) If a contested case hearing is held under this
section, it sha}} must be public and shat: musty-if-the

board-considers-ie-practicable; be held in a the county in

which the violation is alleged to have occurred ©r in Lewis

~5- HB 374
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and Clark County.

(5) (a) After a hearing er-en—-fatiure--of--an--atteqged
violtator-—-co—-make-a-timety-requese-for-a-hearing, the board

may shall make findings and conclusions that explain its

decision.

(b) If the board determines that a wviolation has

occurred, it shall also issue an appropriate order for the
prevention, abatement, or control of pollution, the

assessment of administrative penalties, or both.

{¢) ¥t If the order requires abatement or control of

pollution, the board shall state the date or dates by which

a violation shait must cease and may prescribe timetables
for necessary action in preventing, abating, or controlling
the pollution.

(d) If the order requires payment of an administrative

penalty, the board shall explain how it determined the

amount of the administrative penalty.

{e) IfF the board determines that a violation has not

occurred, it shall declare the department's notice void.

{6) The alleged violator may petition the board for a
rehearing on the basis of new evidence, which petition the
board may grant for good cause shown.

{7) In-addition-to-or-instead INSTEAD of issuing an
order, the board may direct the department to initiate

appropriate action for recovery cof a penalty under 75-5-631,

-6- HB 374
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75-5~632, 75-5-633, or 75-5-635.

(8) (a) An action initiated under this section may

ingluyde an _administrative penalty of not more than $10,000

for each day of each violation; HOWEVER, THE MAXIMUM PENALTY

MAY NOT EXCEED $100,000 FOR ANY RELATED SERIES OF

VIOLATIONS.

{b} Administrative penalties collected under this

section must be deposited as provided for under 75-5-634.

{c) In determining the amount of penalty to be assessed

to a person, the department and board shall consider the

criteria stated in 75-5-631(4) and rules promulgated under

75-5-201.

{d) The contested case provisions of the Montana

Administrative Procedure Act, provided for in Title 2,

chapter 4, part 6, apply to a hearing conducted under this

section.”

Section-3--Seetion-75-5-5877-MEA7-is-amended-to—reads-—

4P5-5-58Fr--Hater--quatity-~rehabititation and-education
account——---use----éritertar-{i}-Fhere--is--a--water-—guattty
rehabilitation---and--education--account--within--the--state
special-revenue-fund-estabiished-in-17-2-162<

t24--Pines-and-eivii-penattien-cotiected-for--vioitations
sf-any-pravisien-of-this—chapter-or-a-ruiey-permity-effinent
standardy—-or--order—-issned--under--the--provisitens-of-this

chapter---munst—--be---deposited-——in-—--the--—~water---quatity

=7= HB 374
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rehabitrtation-and-edusation-acecount-pursunant--to-~-75-5-634+
THe—-aecuunt--is-—statuteriiy——appropriatedy——ns;provided-in
¥?-F-5827-to-the-deparements
t33--Phe-department-may-spend--funds—-depoaited--in--the
water~-—gquairty--rehabittcation-and-education-acecunt-for—the
fottowing-parposess
tay——to-respend-:f-wastes-have-been-piaced-in-a-tocation
where-they-are-iikety-to-cause-poiiution-of-atate-waters;
{tb¥——to-respond-to-—emergency--water——-peiintion--eventsy
ineluding--apitis--and--aecidenta;--in--an-effore-to-repairy
rescorer-and-retabilitate-the-atfected-atate-waterss
tey-~to-repairy-~restorery—and-rehabiiitate—-state--waters
that-are-chrontcaiiy-or-periedteatiy-adverseiy-affected-an-a
resule-of-past-poiiution-cansing-events-or-activitiess—and
téy-~whenever--the-department-discovers—-or-suspecta-that
a--poitutien--prebiem—-existar--to--investigate--or---gather
information--that--is--necessary-and-appropriate-ea-idencify
the-sxistence;-natures—origin;-—and-extent-cf-—the--poiiution
and-to-tdentify—an-appropriate-responser-and

tat--to-conduct-or-support-water-education-pregrama-that

inform--the—-pubiie--about-—Montana'‘s-water-quatity—iaws-and

regquintions-and-ways—-te-conserve-water-or-prevent--poitution

af-state-waterss

t43-~Phe—-department--may-draw-upon-the-account-in-crder

to-take-action-under-subsectian subseetions--t3yfay--threough

-8- OB 374
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133tdy-onty-ifr
tay--tij-wastes--have--been--piaced--in-a-tocation-where
theyfare-iihe}y—te—cause~poiiutéon-of--atate-—vaters——er-~an
emergency--water-potintion-event—has-eceurred-and-either—the
deparement-is-unebite-to-identify-a-responsibte-party-or—-the
responsibie~party-fasris-te-eilean-up-the-wastes-or-to-repairy
restorer-or-rehabilticate-the-adversety-affected-state-waters
in-a-timety-manners-and
tiiy-the—-department--determines——that--prompt-action-ts
necesaary-to-prevent--poitution--of--state--watersy--protect
pubtic--heaithy-minimize-the-extent-of-environmentat-damages
or-minimize-—-the--overati--economic--cost--ef——appropriately
responding—to-the-emergency-situations-or
tby-——the—--department--has--made--ditigenty--good--£aith
efforta-to-determine—the-identiey-of-tha-person--respensibie
for--potiunticn—-resulting-from-past-events-or-activities-and
has-been-unabie-te-identify-the-person-or——take-—enforcement
action-as-provided-in-®itie-757-chapter-5;-part-6:"
Section—4-—Section-75-5-6347-MEA7-i5-amended-to-read:--
435-5-§34---Disposition--ef--fines--and-eivit-penaitiess
tiy-Except-as-provided-in-subsections-t2y-and-t3yy-£fines-and
civii-penatties—--coelltected;--except—-these--coticcted--in—-n
justicets——courky-~must--be-deposited-into-the-water-quatity
rehabititetion--and--education--account--provided-—-for---in

#5-5-583 =
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t2}-~A-—maximum--cf--52687860 §$5870868-in-fines-and-civii
penatties--may-—-be---deposited---in-—--the---water——-quatity
rehabilication--and--education——account-—-itn-any-£fiscal-years
Fines-and-penatties-in-excess-of--526,000 $507600--must-—be
deposited-in-the-generat—funds

t3y-—Whenever-—the-—amount-of-monay-in-the-water-guatity
rehabiittation--and--education--nccount---exceedn---5166;0608

286076087 -—ati--subseqgquent-fines-and-civit-penaities-must-be

deposited-in-the-generat-£fund-¥

NEW-SBEPION:--Section-5 —Retroactive-———— applicabitiey=——
tPhis-acti-appites--retroactivetyr-~within--the--meaning--of
3-2-3097-—to—-ati—-department——of-—heateh--and-envirenmental
sciencesi-notices-served-on-atteged--viclators——puranant--to
75-5-611--beginning--October--17--1992;--or--on—-the-date-of
adoptien-of-the-board-of-heatth-and-environmental-—-sciencest
rutes-under-75-2-20tv-whichever-is-eartters

-End-

-10- HR 374
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- HQUSE BILL NO. 374
INTRODUCED BY EWER, RYE, WATERMAN, MCCLERNAN
BY REQUEST OF THE DEPARTMENT OF

HEALTH AND ENVIRONMENTAL SCIENCES

A BILL FOR AN ACT ENTITLED: “AN ACT PROVIDING AN
ADMINISTRATIVE PENALTY 1IN THE MONTANA WATER QUALITY LAWS;
EINCRBASENG-—~PHE---ALLOCARION---PO—--THR----WATHR-——-~OUADI PN
REBABI LI PATION-—ACCOUNT--AND--RENAMEING-THE-ACCOUNTr-ADLOWING
PUNDS-PROM-THIS-ACCOUND-P6-PE-USHE-POR-BDUCATIONAD--PROGRAMS
EENEBRNEING--WARHR--QUALITY¥; AMENDING SECTIONS 75-5-201y AND
#5-5-50F7 75-5-611, ANB--75-5-634y MCA;--AND--PREVIDING--A

REBPROMEPIVE-APPLICABILITY-DAYE. "

WHEREAS , it is necessary and reasonable for the
Department of Health and Environmental Sciences to actively
enforce the provisions of Montana's water quality laws; and

WHEREAS, the use of the District Courts to achieve civil
penalty assessments consumes significant financlial resources
from both the regulated public and the State of Montana; and

WHEREAS, many parties may wish to resolve violations of
Montana's water guality laws in an administrative proceeding
that authorizes ‘direct payments to the State of Montana

without the large expenses inherent with the filing of a

).

judicial lawsuit; and
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WEEREAS, the Board of Health and Environmental Sciences
may specify situations in which the Department of Health and
Environmental Sciences should pursue an action
administratively; and

WHEREAS, in several situations, the administrative
assessment of civil penalties under Montana's water quality
laws would be a more effective deterrent than resolution of
cages through the District Courts; and

WHEREAS, the Department of Health and Environmental
Sciences would be able to apply its limited enforcement
resources to a broader array of violations; and

WHEREAS, the Federal Water Pollution Control Act
provides for a similar administrative penalty, which could
ultimately become a condition of primacy for state
administration of water quality programs in Montana; and

WHEREAS, the citizens and businesses of the State of
Montana, as well as the Department of Health and
Environmental Sciences, would benefit from the availability
of an administrative penalty in Montana's water quality
lawsr—and

WHERBASy-the-use-of-money--coilected--by--assessment--of
admininerative--penaities-for-rehabiliration-of-state-waters
and-for-pubiic-education-coineiden-with--other--purposes--of
Montana‘s--Hater--uatity--bavay--incinding--improvement—and

preservation-of-state-vater-gquatity.

-2- HB 374
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THEREFORE, the Legislature of the State of Montana finds
it appropriate to authorize an administrative penmalty within

Montana's water quality laws.

STATENENT OF INTENT
A statement of intent is provided for this bill in order
to assist the board of health and environmental sciences in
promulgating rules. ‘The legislature intends that the
administrative penalty provided by this bill be used to
,encouiage compliance with Montana's water quality laws by
allowing more timely and efficient processing of certain
enforcement -actions without the need for a higher penalty
sought through a district court. To promote these goals, the
board should develop rules that prescribe penalties for
specific types of violations. In doing so, the board shall
ensure ‘thlt its rules are consistent with the criteria set
forth in 75-5-631{4). PFurther, the board and department
shall take measures to ensure that the rules are
disseminated to the regulated community.
The legislature also intends that the board's rules be
no legs stringent than the federal rules and guidance

implementing the Federal Water Pollution Control Act.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OP MONTANA:

Section 1. Section 75-5-201, MCA, ia amended to read:

-3- HB 374

N oA WN

L' I - - B -

1i
12
13
14
15
16
17
18
19
20

22
23
24
25

HB 0374/03

“75-5-201. Board rules authorized. (1) The board shall
adopt rules for the administration of this chapter.

{2) The board's rules say include a fee sgchedule or
system for _asgessment of adminiatrative penalties as

provided under 75-5-611.%
Section 2. section 75-5-611, MCA, is amended to read:
"75-5—-611. Violation of chapter -— _sAministrative
actions and penalties -- notice and hearimg. (1) When the

department has reason to believe that a violation of this

chapter, or a rule msade adopted under it this chapter, or a
condition of & permit or authorization required by a rule
adopted under this chapter has occurred, it may have a

written notice and order served personally or by certified

mail on the .allsged vialator or his the violator's agent.
The notice shai} and order must state:

{(a) the provision of statute, rule, permit, or approwal

alleged to be violatedr;
{b) the facts alleged to constitute the violationry;
{e) the SPECIFIC nature of corrective action eor--the

anount--of-—the——adainistrative--penality-assessed-under—chis

sectiony-or-bothy which that the department reqguiresy;

{D) THE ESTIMATED COSTS OF COMPLIANCE WITH THE ACTION:

(E) WHERE TO RECEIVE HELP TO CORRECT THE ALLEGED
VIOLATION;

(F) THE AMOUNT OF THE ADMINISTRATIVE PENALTY THAT WILL

-4- HB 374
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BE ASSESSED IF THE CORRECTIVE ACTION IS NOT TAKEN WITHIN THE

TIME PROVIDED UNDER SUBSECTION (1)(G}; and

+d¥(G) aa applicable, the time within which the

corrective action is to be taken or the administrative

penalty 4s--te-—be--patd THAT WILL BE ASSESSED. For the

purposes of this chapter, service by certified mail is

complete on the date of maiiing RECEIPT. AN ADMIRISTRATIVE

PENALTY MAY NOT BE ASSESSED UNTIL THE PROVISIONS orF

SUBSECTION (1) HAVE BEEN COMPLIED WITH.

(2) In a notice and order given under subsection (1) of
this-——-seckion, the department may reqguire the alleged
violator to appear before the board for a public hearing and
to answer the charges made-against-him. The hearing shail
must be held no sooner than 15 days after service of the
notice and order, except that the hoard may set an earlier
date for hearing if it is requested to do so by the alleged
viclator. The board may set a later date for hearing at the
request of the alleged violator if the alleged violator
shows good cause for delay.

(3) If the department does not regquire an alleged
violator to appear before the board for a public hearing, he

the alleqed violater may request the board to conduct the

hearing. The request shaii must be in writing and shaii must
be filed with the department no later than 30 days after

service of a notice under subsection (1) ef-this-section. If

-5- HB 374
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a request is filed, a hearing shaii must be held within a

reascnable time. If a hearing is not requested within 30

days after service upon the alleged violator, the

opportunity for a contested case appeal to the board under

Title 2, chapter 4, part 6, is waived.

{(4) If a contested case hearing is held under this

section, it sha*} must be public and shaii musty--if--the
board-—conaiders--it-practiecabies be held in a the county in
which the violation is alleged to have occurred or in_ Lewis

and Clark County.

(5) (a) Mter a hearing or--on-faiilure-of-an-aiieged

violator-to-make-a-timeiy-request-for-a-hearing, the board

may shall make findings and conclusions that explainrits

decision.

{b) If the board determines that a violation has

occurred, it shall alsc issue an appropriate order for the

prevention, abatement, or control of pollution, the

assesgment of adminiatrative penalties, or both.

(c) %t If the order requires abatement or control of

pollution, the board shall state the date or dates by which

a violation shalil must cease anéd may prescribe timetables
for necessary action in preventing, abating, or controlling
the pollution.

(d) If the order requires payment of an administrative

penalty, the board shall explain how it determined the

-6- HB 374



- W N

€ & N i

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0374/03

amount of the administrative penalty,

{(e) 1f the board determines that a violation has not

occurred, it shall declare the department's notice void.

(6) The alleged violator may petition the board for a
rehearing on the basis of new evidence, which petition the
board may grant for good cause shown.

(7) In—-addicion—-to--or——instead INSTEAD of isguing an
order, the board may direct the department to initiate
appropriate action for recovery of a penalty under 75-5-631,
75-5-632, 75-5-633, or 75-5-635.

{(8) (a) An action initiated under thiz section may

include an administrative penalty of not more than $10,000

for_each day of each violation; EOWMEVER, THE MAXIMOM PERALTY

MAY NOT EXCEED $100,000 FOR ANY RELATED SERIES OF

VIOLATIONS.

(b) Administrative penalties collected under this

section must be deposited as-previded-for-under-35-5-634 IN

THE GENERAL FURD.

{c}) In determining the amount of penalty to be assessed
to a person, the department and board shall consider the

criteria stated in 75-5-631(4) and rules promulgated under
75-5-201. '

{d) The contested case provisions of the Montana

Aministrative Procedure Act, provided for in Title 2,

chapter 4, part 6, apply to a hearing conducted under this

-7- HB 374
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section.”

Section-8--gection-75-5-5877-MeA7-is-amended-to-rends——
535-5-587v--Water-—quality--rehabilitntion ond-education
aceount-—--use--—-criteriar—{1}-Phere—-ins——a--water-—-quatity
rehabititation-——and-——education--aceount--within--the--state
speeiai-revenue-fund-established-in-13-2-302+
t#)--Pines-and-civil-penaities-cotincted-for--viotations
of-any-provision-of-this-chapter-er-a-rutey—permity—effinent
standardy--or-—order—issued--under--the--provisions—-of-thia
chlptcr--»-u.t—--be—--depooéted—-—*n———éhe--»uaeee——-queiity
rehabiiitation-and-education-acronnt-pursuant--to~~35-5—63 4+
The--account-——is——statutority--appropriatedy--as-provided-in
17=-7-502y-co—-the—departments ‘
t33--The-departasnt-aay-spend--funds——-depesited—in——the

waksr-—quatity-—rehabilitation-and-education nt—for—the

foliowing-purpesess
tay-—to-respond-if-wastes-have-been-piaced-in-a-iocation
where—they-are-iikely-to-cause-poiivtion-of-state—waterss
tb}--to-respend-to—-emergency-—-water-—-potiution-~eventary
in:indéng--séiiia--and—-aceidcntar-—én--an-e!!ere-te-repaitr
restorey-and-rehabititate-che-affected-state-waters:

fe}--te-tepcitr-reatere1—and-rehab&iibnee—Fseate——wateta

.that-are-chronicaliy-or-periodicaiiy-adversely-aéfected-as—a

result—of-past-poitution-cansing-events-or-ackivitiess-and

td)--whenever--the—department-d+ ees—-or pects—that

-8- HB 374
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a--potiuntion--problea--existar-—-te--inveatigate-—-or———-gather

information--that——is—-r ary-and-appropriate-to-identify
the-existencer—natnrer-originy-and-extent—-of-——the--potiation
and-to-identify-an-apprepriate-response;—and

{ey--to-conduct-or-support-water-education-proqrans—that

infarm--the-—public-—about--Montanals-water—-gualtity-iaws-and

reguiations-and-ways-te-conserve-water-or-prevent——poaitution

of-state-waterss

t4}--Fhe--departaent~--nay-drav-upon-the-account-in-order

to-take-action-under-subsection aubsections--t33}{aj}--through
t3tdy-onty-if+
tay--tiy-wasten-—-have--been--placed--in~a-iocation-where
they-are-1iikely-to-cause-polkiution-of--state——waters-—or-~an
emergency--water-poliution-event-has-oceurred-and-either-the
department—is-unabte-to-identify-a-responsibie-party-or-—the
responsibie-parey-fairis-to-¢ciean-up-the-wastes-or-te-repairy
resterey-or-rehabititate-the-adversety-affected-state-waters
in-a-etimely-nanner;—and
tiiy~the--departnent—-deternines—-that--prompt-action—is
necessary-to-prevent--polintion--of--state--waterasy——protect
public--healthy-minimire-che-extent-of-environmentai-damagey

or-ainimize——the—-overaltl--econoaic--cost--of--appropriatety

'responding-to-the-energener-aituatien:—or

thy-—the---department——has--—made--ditigent7—-good--£faith

efforts-to-deternine-the-identity-sf-the-persen—-responsibie
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for~-potiution--resuiting-from-past-events-or-activities-and
has-been-unabie-to-identify-the-person-or——take--enforcement
actien-as-previded-in-Pitle-75y-chapter-5;-pare-6:8
Section4-——Section-35-5—6347-HEA - is-amended-to-read:——
436-.5-34s--Dinposition——of--£ines——and-civit-penaitiens
t+1y-Bxcept-as-provided—-in-subsections-{23-and-¢3}y—£inens—and
ecivii-penalties--collectedy--except--those--cotiected—-in--a
justicels——courty--must--be-deposited-into-the-water-quatity
rehabitieation--and--education--aceount--provided---for-——in
75-5-563=
t23--A-—maximum—of--926v000 $507000-in-fines—and-civii
penalties—-may---be---deposited--—in--—the-——water---quatity
rehabiiication--and--education-—account-—-in-any-£iacat-years
Pines-and-penaities-in-excesa—cf--9208,008 $587868—-must——be
deposited-in-the—-generat-fund:
t3y—-Whenever--the--amount-of-money-in-the-water-guatity
rehabititation-—-and--education--aceoune--—exceeds--—-9$1008,080
§26070808r--aki--subsequent-fines-end-civii-penaities-must-be
deposited-in-the-generai-fund:®
NEW-SHEPION:--Soction-5.-~Retrcactive--—-—applicabititys——
tPhis-acti-applies—-retroactivelyy--within--the—-meaning-—of
3-2-1897--to--alti--department--of--heaith--and-environmentai
seiencesi-noticen-served-on-atieged--viotators--pursuant—-to
#5-5-6tk--beginning-——Oetober--iy—-1992;--or--on--the-date-of

adoption-of-the-board-eof-heaith-and-environmentat--seiencest

-1G~- HB 1374
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SENATE STANDING COMMITTEE REPORT

Page 1 of 2
March 29, 1993

MR. PRESIDENT:

We, your committee on Natural Resources having had under
consideration House Bill No. 374 (third reading copy -- blue),
respectfully report that House Bill No. 374 be amended as follows
and as so amended be concurred in.

Signed: Df';L égta‘—p-t—{,/

Senator Don Bianchi, Chair

That such amendments read:

1. Page 4, line 13.
Page 4, line 15.
Strike: "and order"
Insert: "letter"

2. Page 4, lines 22 through 24.
Strike: subsections (D) and (E) in their entirety.
Renumber: subsequent subsections

3. Page 4, line 25,
Following: "(F)"
Insert: "as applicable,”

4. Page 5, line 1.
Following: "ASSESSED"
Insert: "by order under subsection (2)"

5. Page 5, line 2.
Strike: "{1}(G)"
Insert: "(1)(e)"

6. Page S, line 5.
Strike: "THAT"

7. Page 5, line 7.

Following: "RECEIPT."

Strike: "AN"

Insert: "Except as provided in subsection (2){a){ii), an"

B. Page 5.
Following: line 9
Ingert: "(2}{a} The department may issue an administrative notice

and corder in lieu of the notice letter provided under

subsection (1) if the department's action:

(i) dces not involve assessment of an administrative
penalty: or

amd. Coord. fkj ;(/(<;{/}J 4

Sec. of Senate Senator carrylng Bill 7012228C.San

Page 2 of 2
March 29, 1993

(ii) seeks an administrative penalty only for an activity
that it believes and alleges has violated or is violating 75-5-
605.

(b) A notice and order issued under this sectiocn must meet
all of the requirements specified in subsection (1)."
Renumber: subseqguent subsections

9. Page 5, line 25.
Following: “"notice"

Insert: "and order"

Following: "subsection®
Strike: "(1)"
Insert: "(2)"
—-END-

SENATE
HE 37y

7012228C.San
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1 HOUSE BILL NO. 374 1 WHEREAS, the Board of Health and Environmental Sciences
2 INTRODUCED BY EWER, RYE, WATERMAN, MCCLERNAN 2 may specify situations in which the Department of Health and
3 BY REQUEST OF THE DEPARTMENT OF 3 Environmental Sciences should pursue an action
4 HEALTH AND ENVIRONMENTAL SCIENCES 4 administratively; and
5 5 WHEREAS, in several situations, the administrative
6 A BILL FOR AN ACT ENTITLED: “AN ACT PROVIDING AN 6 assessment of civil penalties under Montana‘'s water guality
7 ADMINISTRATIVE PENALTY IN THE MONTANA WATER QUALITY LAWS; i laws would be a more effective deterrent than resolution of
B INEREASENG—--PHB- -~ ABBLOCATION-——PO-——FHE--—-WAPER-——-QUADIFY 8 cases through the District Courts; and
9 REHABILIPAPION--AECOUNT-—AND~-RENAMING-PHR-ACEOUNT; -ALEOWING 9 ' WHEREAS, the Department of Health and Environmental
10 PUNDS-FRON-THIS-ACCOENP-PO-BR-USED-POR-BDUEAFIONAL--PROGRAMS 10 Sciences would be able to apply its limited enforcement
11 CONCERNING-—WAFER-—QUARIF¥+ AMENDING SECTIONS 75-5-2017 AND 11 resources to a broader array of viclations; and
12 35-5-5037 75-5-611, ANB--75-5-6347 MCA7-—ANB--PROVIDING——A 12 WHEREAS, the Federal Water Pollution Control Act
13 REPROACPIVE-APPHICABIb¥PY-BAEE." 13 provides for a similar administrative penalty, which could
14 14 ultimately become a condition of primacy for state
1s WHEREAS, it is necessary and reascnable for the 15 administration of water quality programs in Montana; and
16 Department of Health and Environmental Sciences to actively 16 WHEREAS, the citizens and businesses of the State of
17 enforce the provisions of Montana's water quality laws; and 17 Montana, as well as the Department of Health and
18 WHEREAS, the use of the District Courts to achieve civil 18 Environmental Sciences, would benefit from the availability
19 penalty assessments consumes significant financial resources 19 of an administrative penalty in Montana's water quality
20 from both the regulated public and the State of Montana; and 20 lawss-and
21 WHEREAS, many parties may wish to resclve violations of 21 WHEREAS7-the—use-of-money-—cotiected-—-by--assessment-—of *
22 Montana's water quality laws in an administrative proceeding 22 administrative-—penatties—for-rehabititation—of-state-watars
23 that authorizes direct payments to the State of Montana 23 and-for-pubiic-education-coincides-with--other—~purposes—-of
24 without the large expenses inherent with the filing of a 24 Montanat‘s--Water--guatity--bawsy--inciunding--improvemenc-and
25 judicial lawsuit; and 25 preservation-ef-state-water-quatitey.
-2- HB 374
£ e REFERENCE BILL
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THEREFORE, the Legislature of the State of Montana finds
it appropriate to authorize an administrative penalty within

Montana's water gquality laws.

STATEMENT OF INTENT
A statement of intent is provided for this bill in order
to assist the board of health and environmental sciences in
promulgating rules. The legislature intends that the
administrative penalty provided By this bill be used to
encourage compliance with Montana's water quality laws by
allowing more timely and efficient processing of certain
enforcement actions without the need for a higher penalty
sought through a district court. To promote these goals, the
board should develop rules that prescribe penalties for
specific types of violations, In doing so, the board shall
ensure that its rules are consistent with the criteria set
forth in 75-5-631(4). Purther, the board and department
shall take measures to ensure that the rules are
disseminated to the regulated community.
The legislature also intends that the board's rules be
no less stringent than the federal rules and guidance

implementing the Federal Water Pollution Cantrol Act.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 75-5-201, MCA, is amended to read:

-3 HB 374
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*75-5-201. Board rules authorized. (1) The board shall
adopt rules for the administration of this chapter.

(2) The board's rules may include a fee schedule or

system for assessment of administrative penalties as

provided under 75-5-611."

Section 2. Section 75-5-611, MCA, is amended to read:

"75-5-611. Violation of chapter -= administrative

actions and penalties -- notice and hearing, (1) When the

department has reascn to believe that a violation of this

chapter, eor a rule made adopteé under it this chapter, or a

condition of a permit or authorization required by a rule

adopted under this chapter has occurred, it may have a

written notice and-order LETTER served persconally or by

certified mail on the alleged violator or his the violator's

agent. The notice shail and-order LETTER must state:

{a) the provision of statute, rule, permit, or approval

alleged to be viclateds;
(b} the facts alleged to constitute the viclationy;
{c] the SPECIFIC nature of corrective action er-the

amount-of-the-adninistrative——-penatty-—-assessed——under—-—this

sectiony-or-bothy which that the department reguiresr;

tBy——-PHR-ESPIMAPEB-COSPS-OF-COMPEIANCE-WIPH-THE-AETION;

+8)--WHERE—-P8--REEBEVH~-HELP--$0-—CORREEP- - PHE--ALLBEGED

VIOBAPIONT

tP¥(D) AS APPLICABLE, THE AMOUNT OF THE ADMINISTRATIVE -
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PENALTY THAT WILL BE ASSESSED BY ORDER UNDER SUBSECTION (2)

IF THE CORRECTIVE ACTION IS NOT TAKEN WITHIN THE TIME

PROVIDED UNDER SUBSECTION £33+6} (1) [E); and

td¥¢84(E) as applicable, the time within which the

corrective action 1is to be taken or the administrative

penalty is—to--be--patd PHAY WILL BE ASSESSED. For the

purposes of this chapter, service by certified mail is
complete on the date of maiiing RECEIPT. AN EXCEPT AS

PROVIDED IN SUBSECTION (2)(A){1l}), AN ADMINISTRATIVE PENALTY

MAY NOT BE ASSESSED UNTIL THE PROVISIONS OF SUBSECTION (1)

HAVE BEEN COMPLIED WITH,

{2) (A) THE DEPARTMENT MAY TISSUE AN ADMINISTRATIVE

NOTICE AND CRDER IN LIEU OF THE NOTICE LETTER PROVIDED UNDER

SUBSECTION (1) IF THE DEPARTMENT'S ACTION:

(1) DOES NOT INVOLVE ASSESSMENT OF AN ADMINISTRATIVE

PENALTY; OR

{II) SEEKS AN ADMINISTRATIVE PENALTY ONLY FOR AN

ACTIVITY THAT IT BELIEVES AND ALLEGES HAS VIOLATED OR IS

'VIOLATING 75-5-605.

(B) A NOTICE AND ORDER ISSUED UNDER THIS SECTION MUST

MEET ALL OF THE REQUIREMENTS SPECIFIED IN SUBSECTION (1).

+24{3) In a notice and order given under subsection (1)

' ef-this-seetian, the department may require the alleged

violator to appeat before the board for a public hearing and

to answer the charges made-againsk-him. The hearing shati
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must be held no sooner than 15 days after service of the
notice and order, except that the board may set an earlier
date fer hearing if it is requested to do s0 by the alleged
violator. The board may set a later date for hearing at the
request of the alleged violator if the alleged violator
shows good cause for delay.

t31(4) If the department does not require an alleged
violator to appear before the board for a public hearing, he

the alleged violator may reqguest the board ta conduct the

hearing. The request shat® must be in writing and shati must
be filed with the department no later than 30 days after
service of a notice AND ORDER under subsection +¢i3 {2) of
this-section. If a request is filed, a hearing shaii must be

held within a reascnable time. If a hearing is not requested

within 30 days after service upon the alleged viclator, the

opportunity for a contested case appeal to the board under

Title 2, chapter 4, part 6, is waived.

t43(5) If a contested case hearing is held under this
section, it shaii must be public and shaii musty--if--ehe
board--considers--ie-practicabie; be held in a the county in
which the violation is alleged to have occurred or in Lewis

and Clark County.

t5¥(6) (a) After a hearing or-en-faiture-ef-an-atieged
viaiatoe—to-make-a—timeiy-reqne:t—for—a—hearing, the board

may shall make findings and conclusions that explain its

-6~ HB 374
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decision.

tby If the board determines that a viglation bhas

occurred, it shall also issue an appropriate order for the

prevention, abatement, or control of pollution, the

assessment of administrative penalties, or both.

(c) #t If the order requires abatement or c¢ontrgl of

pellution, the board shall state the date or dates by which

a violation shai: must cease and may prescribe timetables
for necessary action in preventing, abating, or controlling
the pollution.

{(d) 1f the order reguires payment of an administrative

penalty, the board shall explain how it determined the

amount of the administrative penalty.

(e) If the board determines that a wviolation has not

occurred, it shall declare the department's notice void.

t63(7) The alleged viclator may petition the board for
a rehearing on the basis of new evidence, which petition the
board may grant for good cause shown.

t?3(8) In-addition-te-asr—insctead INSTEAD of issuing an
order, the board may direct the department to initiate
appropriate action for recovery of a penalty under 75-5-631,
75-5-632, 75-5-633, or 75-5-635.

+8¥(9) (a) An action initiated under this section may

_include an administrative penalty of not more than $10,000

for each day of each viclation; HOWEVER, THE MAXTMI'M PENALTY

- up 374
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MAY NOT EXCEED $100,000 FOR ANY RELATED SERIES OF
VIOLATIONS.

(b) Administrative penalties collected under this

section must be deposited as-provided-for-under—-75-5-634 1IN

THE GENERAL FUND.

{c) In determining the amount of penalty to be assessed

to a person, the department and board shall consider the

criteria stated in 75-5-631(4) and rules promulgated under

75-5-201.

(d) The contested case provisicons of the Montana

Administrative Procedure Act, provided for in Title 2,

chapter 4, part 6, apply to a hearing conducted under this

section.”
Set!hmn-ar—Seetéon—?5—5—59?7—Heﬂv—is—ameﬂded—to—teade——
135-5-58F-—-Water-gquatity-rehabiiitation and--eduecation
aceonnt—~——-- use-—-—~—-= eriterias-{tiy-Fherpe-is-a-water—quatiey
rehabititation--and-—-education——account--within——the---state
speciat-revenue-fund-estabtished-in-17-2-:02+
+2}—-Pines--and-civii-penaities-cotitected-for-victations
of-any-provisien—ef-thia-chapter-or-a-ruie;-permity-effiuvent
standardy-or-order——-issued-—unéder—-the--previsions--of--this
chapter-—-—must-——-be---deposited---in———the---water---guatity
rehabiiihaeéen—-and—-educatien—aecoune—pueauant—to—vs—5-6?47
Fhe-aceount-ita-—-scatutority--appropriateds--as--provided-—-in

17-7-5827-¢to-the-department s
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t3¥—Fhe-department-may-spend—-funds—-depeostted--in-—-the
water—-quatity--rehabiiitation-and-education-aceount-for-the
fotritewing-purposes:
tajy--te-respond-if-wastes-have-been-piaced-in-a-iocation
where—they-are-iikety-to-caunse-potiution-of-state-waters;
thy-—-to-respond-to--emergency--water--potintion—-eventsa;
ineinding-—spitis--and--accidents;——in--an-effort—to-repairs
restorer-and-rehabiticate-the-affected-state-waterss;
tei--to-repairy-restorey-and-rehabititate——scate—-waters
that-are-chronicaity-or—-periodicatiy-ndversecty-affected-as-a
resuit-of-past-poliutien—causing-events-eor-activities;-and
tdy——whenever--the-department-discovera-or-suspectsa-that
a--potiution—-probiem--existsy--to--investigate--er——-gather
information-—-ehat--is--necessary-and-apprepriate-to-identify
the-existencer-naturer-originy-and-extent-of——-che——poetiuntion
and-to-identify-an-appropriate-response;-and

te)y-—to-conduct—or-support-water-education-pregrams—that

inform——the--publiic—-abort——Montanals—water-quatity-itaws-and

requiations-and-ways-to—conserve-water-sr-prevent--poiiution

of-state-wateras

tdy--Phe--department--may-draw-upon-the-account-in-order
to-take—-action-under-subaecction subsecticona--+3¥tay--through

{31tdy-onty-ifs

tay--tiy-wastes--pave--been--piaced--in-a-iescation-where

chey-are-likeiy-to-cause-potinticon-of--state——-waters--or—-an
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emergency--water-poiiution-event-has-ocenrrad-and-sicher—the
departuent~is¢nnabie-te-identiEy-a—respansible—party—or——the
reaponaibie-parby—faiis—to-ciean-up~the-wastea—or—ta—repairr
restorey-cor-rehabilitate-the-adversety-affected-state-waters
in-a-timeiy-manner+—-and
fii)~the--department*—deterninea——ehet——ptempt-action—is
necessnry—ba-prevent-—poilutiun——oi-—stcte-«wahetsT——protect
pnbiic——heaithr—ninini=e~the-extent-cf-envirenmentai—dnmugef
or-minim&ee--the——overaii——eeononéc——éast——of—-appfopriateiy
responding-to-the-emergency-situations-or
tb}-—the———depattncnt——has-—nade-—diiigeheT--good—-écith
efiotta-ta—deternine—the—identity-ef—the—peraon~—responaib}e
for-—poiiution-—resutting—from—paut—evenes-or-nctivities-and
hna—been-uncbie-ta-identify-the—petacn-er——take——enforcement
action-aa-provéded—in-?ieie-?Sr—chapter-57-pert-6?"
Section4:-~section-35-5—6347-MEA;-is-amended—to-reads—-
“?5-5-694r-—Bésposition——of——fines—-and—civii-penaities:
fii-Bxcept-as—provided—in—sﬁbsectéons—fi)—and-f317—fines-and
eivi1-penaitiea-—eoiieeted7——e:eept--those--coiiected——in——a
juueice*a-—caurt7~-nust-—be—deposéted—into—the-uater-quaiity
rehabilitaeieu-—and——educatien--aeeennt—-previded—-—ggg-——in
#5-5-587<
t2y--A--maximum--of--525;060 $5076808-in-fines-and-civil
penaities--nay*--be——-depa:iteé———in-——the———uater——-quaiity

rehabiiitati0ﬂ‘—and——educatiun--account——in-any—Eiscai—yenr:
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FPines—and-penaities-in-exceas-of--926,000 5$50;088--must--be
deposited-in-the-general—fund-
+31--Whenever——-the-—amount-of-money-in-the-water—quatszty
rehabiiication——and--education——account——--exceeds———$100;70600
§20070007-—ati--subsequent-£fines-and-civii-penateies—must-be
deposited-in-the-generai-fundr®
NEW-SEETION---Section-5-—Retroactive-—--- appiicabiiteys——
{Phis—acti-applies—-retroactivelyr——within-——the--meaning--of
3-2-30897-—to-—ati--department--of-—health—-and-environmental
seienees'—notices-served-on-atteged——viciatora--pursuant——to
?5-5-6&&F—beginning--Scteber--iy-v§9927——or——on——the—dabe—af
adoption-of-the-board-ef-heatth-and-environmentai-—sciencent
ruies-nnder-375-2-20kr-whichever—is-eariiers

-End-
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