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NO. 3t.,t 
INTRODUCED 

BY REQUEST OF THE STATE FUND 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING 

WORKERS' COMPENSATION LAWS; DEFINING "OBJECTIVE MEDICAL 

FINDINGS"; INCLUDING INCOME TO SOLE PROPRIETORS AND PARTNERS 

IN THE DEFINITION OF WAGES; REVISING INSURERS' LIABILITY FOR 

INJURIES TO WORKERS; REVISING THE PROCEDURE FOR PRESENTATION 

OF CLAIMS; ALLOWING INSURERS TO SUSPEND BENEFITS TO WORKERS 

RECEIVING SOCIAL SECURITY DISABILITY BENEFITS; REVISING 

REQUIREMENTS TO RECEIVE PERMANENT PARTIAL DISABILITY 

BENEFITS; REVISING PROVISIONS REGARDING TERMINATION OF 

BENEFITS UPON RETIREMENT; REVISING IMPAIRMENT EVALUATION 

PROVISIONS; PROVIDING FOR DISCOUNTING OF LUMP-SUM 

SETTLEMENTS; ALLOWING SUSPENSION OF BENEFITS WHILE A 

CLAIMANT IS INCARCERATED FOR A MISDEMEANOR; REVISING THE 

DEFINITION OF DISABLED WORKER; DEFINING "WORKER'S JOB POOL"; 

PROVIDING FOR DESIGNATION OF A REHABILITATION PROVIDER; 

CREATING JOB PLACEMENT BENEFITS; REVISING REHABILITATION 

BENEFITS; AMENDING SECTIONS 39-71-116, 39-71-119, 39-71-123, 

39-71-407, 39-71-601. 39-71-701, 39-71-702 • 39-71-703, 

39-71-710, 39-71-711, 39-71-721, 39-71-741, 39-71-744, 

39-71-1011, AND 39-71-2001, MCA; AND PROVIDING AN EFFECTIVE 

DATE." 
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-71-116, MCA, is amended to read: 

•]9-71-116. Definitions. Unless the context otherwise 

requires, words and phrases employed in this chapter have 

the following aeanings: 

(11 "Adainister and pay• includes all actions by the 

state fund under the Workers• Compensation Act and the 

Occupational Disease Act of Montana necessary to: 

{a) the investigation, 

claims; 

(b) payment of benefits; 

(c) setting of reservesr 

review, and settlement of 

(d) furnishing of services and facilities; and 

{e) utilization of actuarial, audit, accounting, 

vocational rehabilitation, and legal services. 

{2) "Average weekly wage" means the mean weekly 

earnings of all eaployees under covered employment, as 

defined and established annually by the Montana department 

of labor and industry. It is established at the nearest 

whole dollar nuaber and must be adopted by the department 

prior to July 1 of each year. 

(3) •eeneficiary• ■eans: 

(a) a surviving spouse living with or legally entitled 

to be supported by the deceased at the time of injury; 
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(bl an unmarried child under the age of 18 years; 

(c) an unaarried child under the age of 22 years who is 

a full-tiae student in an accredited school or is enrolled 

in an accredited apprenticeship program; 

(d) an invalid child over the age of 18 years who is 

dependent upon the decedent for support at the time of 

injury; 

(e) a parent who is dependent upon the decedent for 

support at the tiae of the injury if no beneficiary, as 

defined in subsections (3)(a) through (3)(d), exists; and 

(fl a brother or sister under the age of 18 years if 

dependent upon the decedent for support at the time of the 

injury but only until the age of 18 years and only when no 

beneficiary, as defined in subsections (3)(a) through 

(3)(e), exists. 

(4) •casual employment• means employment not in the 

usual course of trade, business, profession, or occupation 

of the eaployer. 

(5) "Child" includes a posthumous child, a dependent 

stepchild, and a child legally adopted prior to the injury. 

(6} •construction industry• means the aajor group of 

general contractors and operative builders, heavy 

construction (other than building construction) contractora, 

and special trade contractors, listed in 11ajor groups 15 

through 17 in the 1987 Standard Industrial Classification 
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Manual. The term does not include office work~~s, design 

professionals, ••~••~ft sales personnel, estimators, or any 

other related employment that is not directly in...:lved on a 

regular basis in the provision of physical l~r at a 

construction or renovation site. 

(7) "Days• 

specified. 

means calendar days, unless otherwise 

(8) "Department• aeans the department of i.abor and 

industry. 

(9) •Fiscal year• aeans the period of time b~~ween July 

land the succeeding June 30. 

(10) •Insurer• means an employer bound by compensation 

plan No. 1, an insurance company transacting busia.ess under 

compensation plan No. 2, the state fund under caapensation 

plan No. 3, or the uninsured employers' fund provided for in 

part 5 of this chapter. 

(11) •invalid• means one who is physically or mentally 

incapacitated. 

(12) •Maximum healing• means the status reac-~d when a 

worker is as far restored medically as the permanent 

character of the work-related injury will permit. 

( 13) "Objective aedical findings• means ■edical 

evidence, including but not limited to range ef motion, 

atrophy, muscle strength, muscle spasm, and Ciagnostic 

evidence, substantiated by clinical findings. CompJints of 
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pain in the absence of clinical findings ~re not considered 

objective medical findings. 

t¼3t.il.!l •order• means any decision, rule, direction, 

requirement, or standard of the department or any other 

determination arrived at or decision made by the department. 

f¼4; l.!.21 "Payroll", "annual payroll", or •annual payroll 

foe- the preceding year" means the average annual payroll of 

the employer for the preceding calendar year or, if the 

employer sha¼¼ has not have operated a sufficient or any 

length of time during stteh the calendar year, 12 times the 

average monthly payroll for the current year. However, an 

estimate may be aade by the department for any employer 

starting in business if fte average payrolls are not 

available. This esti11ate is to be adjusted by additional 

payaent by the employer or refund by the department, as the 

case may actually be, on December 31 of sach the current 

year. An employer's payroll must be computed by calculating 

all wages, as defined in 39-71-123, that are paid by an 

employer. 

ti5t.1!.!l "Per.anent partial disability• means a 

condition, after a worker has reached m.axi■UJll healing, in 

which a worker: 

(a) has a medically determined physical restriction as 

a result of an injury as defined in 39-71-119; and 

(b) is able to return to work in some capacity but the 
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physical restriction iapairs the worker's ability to work. 

tl6tl!ll "Peraanent total disability• means a condition 

resulting from injury as defined in this chapter, after a 

worker reaches aaxi■ua healing, in which a worker has no 

C'easonable prospect of physically performing regular 

employment, as determined after a vocational rehabilitation 

evaluation. Regular employaent aeans work on a recuC'ring 

basis performed for remuneration in a trade, business, 

pC'Ofession, or other occupation in this state. Lack of 

immediate job openings is not a factor to be considered in 

determining if a worker is permanently totally disabled. 

t¼~i.1!!1 The term •physician" includes "surgeon• and in 

either case aeans one authorized by law to pC'actice hie the 

person's profession in this state. 

tl8t1!2l The "plant of the employer" includes the place 

of business of a third person while the employer has access 

to or control over s~eh the place of business for the 

purpose of carrying on hie the employer's usual trade, 

business, or occupation. 

tl9tllil "Public corporation• means the state or any 

county, municipal corporation, school district, city, city 

under commission for■ of government or special charter, 

town, or village. 

ti8til!J. "Reasonably safe place to work" means that the 

place of employment has been aade as free from danger to the 
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life or safety of the employee as the nature of the 

eaploy.ent will reasonably per■it. 

ti¼tilli "Reasonably safe tools and appliances• are sneh 

tools and appliances as-are adapted to and are reasonably 

safe for use for the particular purpose for which they are 

furnished. 

tiitilll. "Temporary service contractor• ■eans any 

person. firm, association, or corporation conducting 

business that e■ploys individuals directly for the purpose 

of furnishing the services of those individuals on a 

part-time or temporary basis to others. 

ti3t1.lli "Temporary total disability• aeans a condition 

resulting froa an injury as defined in this chapter that 

results in total loss of wages and exists until the injured 

worker reaches maxillUla healing. 

ti•t~ •Temporary worker• means a worker whose 

services are furnished to another on a part-time or 

teaporary basis to substitute for a permanent employee on 

leave or to ■eet an emergency or short-term workload. 

ti5tilil "Year•, unless otherwise specified, means 

calendar year.• 

Section 2. Section 39-71-119, MCA, is aaended to read: 

•39-71-119. Injury and accident defined. (l) •Injury• 

or •injured• means: 

Ca) internal or external physical har■ to the body that 
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is established by objective medical findings; 

(b) daaage to prosthetic devices or appliances, except 

for damage to eyeglasses, contact lenses, de-ntures, or 

hearing aids; or 

(C) death. 

(2) An injury is caused by an accident. An accident is: 

(a) an unexpected traumatic incident or unusual strain; 

Cb) identifiable by time and place of occurrence; 

(c) identifiable by member or part of the body 

affected; and 

(d) caused by a specific event on a si09le day or 

during a single work shift. 

(3) "Injury• or "injured" does not mean• physical or 

mental condition arising from: 

(a) eaotioaal or mental stress; or 

(b) a nonphysical stimulus or activity. 

(4) •injury• or •injured• does not include a disease 

that is not caused by an accident. 

(5) 1!.l A cardiovascular, pulmonary, 

other disease, cerebrovascular accident, 

respiratory, or 

or •yocardial 

infarction suffered by a 

accident is the pri■ary cause 

harm in relation to other 

physical har■• 

worker is an injury only if the 

of the cumulati~ physical 

factors contributing to the 

Cb) •Priaary cause•, as used in subsection CS)Ca), 
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means a cause that, with a reasonable degree of medical 

certainty, is responsible tor ~ore_than 50\ of the 

cumulative l!!!I_sical harm.• 

Section 3. Section 39-71-123, MCA, is amended to read: 

"39-71-123. llages defined. (1) "Wages" means the gross 

remuneration paid in money, or in a substitute for money, 

for services rendered by an employee, or income provided for 

in substt_ction ~- Wages include but are not limited to: 

(a) coaaissions, bonuses, and remuneration at the 

regular hourly rate for overtime work, holidays, vacations, 

and sickness periods; 

(bl board, lodging, rent, or housing if it constitutes 

a part of the employee's re■uneration and is based on its 

actual value; and 

(c) payments made to an employee on any basis other 

than time worked, including but not limited to piecework, an 

incentive plan, or profit-sharing arrangementT; and 

(d) income or payment in the form of a draw, wage, net 

profit, or substitute for aoney received or taken by a sole 

proprietor or partner, regardless of whether the sole 

proprietor or partner has per~ormed work or _provided 

service_s for that remunerat!_on. 

(2) wages do not include: 

(a) employee expense reimbursements or allowances for 

meals, lodging, travel, subsistence, and other expenses, as 
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individual invention or 

(c) tips and other gratuities received by the employee 

in excess of those docwaented to the employer for tax 

purposes; 

(d) contributions aade by the employer to a group 

insurance or pension plan; or 

(el vacation or sick leave benefits accrued but not 

paid. 

(3) For compensation benefit purposes, the average 

actual earnings for the four pay periods i111111ediately 

preceding the injury are the -ployee's wages, except if: 

(a) the tera of eaployaent for the same employer is 

leas than four pay periods, in which case the employee's 

wages are the hourly rate tiaes the number of hours in a 

week for which the employee was hired to work; or 

(b) for good cause shown by the claimant, the use of 

the four pay periods does not accurately reflect the 

claiaant's employment history with the employer, in which 

case the insurer may use additional pay periods. 

(t) (a) For the purpose of calculating compensation 

benefits for an employee working concurrent employments, the 

average actual wages aust be calculated as provided in 

subsection (3). 
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fb) The compensation benefits for a covered volunteer 

■ust be based on the average actual wages in h¼s the 

volunteer's regular e■ploy■ent, except self-e■ployaent as a 

sole proprietor or partner who elected not to be covered, 

fro■ which he the volunteer is disabled by the injury 

incurrede 

(c) The compensation benefits for an employee working 

at two or more concurrent remunerated eaployaents must be 

based on the aggregate of average actual wages of all 

e■ployments, except self-eaployment as a sole proprietor or 

partner who elected not to be covered, froa which the 

e■ployee ls disabled by the injury incurred. 

15) The compensation benefits and the payroll, for 

preaiwa purposes, for a volunteer firefighter covered 

pursuant to 39-71-118(4) ■ust be based upon a wage of not 

less than $900 a month and not more than l l./2 times the 

average weekly wage as defined in this chapter.• 

Section 4. Section 39-71-407, NCA, is amended to read: 

•39-71-407. Liability of insurers 

BYer:r Each insurer is liable 

li■itationa. (1) 

for the payment of 

coapensation, in the aanner and to the extent hereinaf~er 

provided in this section, to an e■ployee of an e■ployer it 

insures who receives an injury arising out of and in the 

course of h~a eaployment or, in the case of hia death from 

aaeh the injury, to his the eaployee's beneficiaries, if 
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any. 

(2) (a) An insurer is liable for an injuryL as defined 

in 39-71-119 1 if the injur:1 is established bl£'. objective 

medical findings and if the claimant establisbes it is more 

probable than not that: 

(i) a claiaed injury has occurred; or 

( ii) a claiaed injury aggravated a preexisting 

condition. If a co.pensable injurx aggravates a preexisting 

condition and the comb!]lation _____£a.uses or prolongs the 

disabilit;I or the need for medical treataent. the resultant 

condition is coapensable onlx if the co■pensable injurx is 

and remains the aajor contributing cause of the disability 

or need for treataent. 

(bl A condition is not compensable as a consequence of 

a compensable injury unless the compensable injury is the 

major contributing cause of the condition. 

tbt.i.£l Proof that it was medically possible that a 

claimed injury occurred or that stteh the claimed injury 

aggravated a p~eezisting condition is no~ sufficient to 

establish liability. 

(3) An employee who suffers an injury or dies while 

travel.ing is not covered by this chapter unless: 

(a) (i) the e■ployer furnishes the transportation or 

the employee receives reimbursement from the employer for 

coats of travel, gas, oil, or lodging as a part of the 

-12-
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eaployee's benefits or eaployaent agreeaent; and 

(ii) the travel is necessitated by and on behalf of the 

employer as an integral part or condition of the employment; 

or 

(b) the travel is required by the employer as part of 

the employee's job duties. 

(4) ill An eaployee is not eligible for benefits 

otherwise payable under this chapter if the employee's use 

of alcohol or drugs not prescribed by a physician is the 

9o¼e-and-ewe¼~stwe major contributing cause of the tn;dry-ar 

death accident. B.,...erT--tf-the-e■ployer-hed-know¼eege-of 

and-fa¼¼ed-to-attemp~-to-stop-the-eap¼oyee~a-ttae-of--a¼eoho¼ 

or-dragsT-th¼s-sabseetton-does-not-epplyT 

(bl An alcohol concentration of 0.10 or greater at the 

time of the accident constitutes a conclusive presumption 

that the consumption of alcoholic beverages was the major 

contributing cause of the accident. 

(c) The eaployer's permission, encouragement, or actual 

knowledge of consU111ption of alcoholic beverages or drugs may 

not be considered in deter■ining the compensability of an 

ini!!!L,_ 

(S.) If a claimant who has reached maximum healing 

suffers a subsequent nonwork-related injury to the same part 

of the body, the workers' compensation insurer is not liable 

for any compensation or medical benefits caused by the 
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subsequent nonwork-related injury. 

(6) "Major contributing cause•~ as used in this 

section~ means a cause that is the leadin_g factor 

contributing to the result in comparison to all other 

contributing causes.• 

Section 5. Section 39-71-601, MCA, is amended to read: 

•39-71-601. Statute of liaitatioa oa presentaent of 

clai■ waiver. 

all claims must be 

(1) In case of personal injury or death, 

forever barred unless signed by the 

claimant or the claimant's representative and present~d in 

writing to the employer, the insurer, or the department, as 

the case may be, within 12 ■onths from the date of the 

happening of the accident, either by the claimant or someone 

legally authorized to act £or-hi■-in-his on the claimant's 

behalf. 

(2) The department may waive the time requirement up to 

an additional i4 g months only upon a reasonable showing by 

the claimant of~ 

tat--¼aek-of-kftewled9e-of-d¼sae¼l¼ty7 

tet--lateft~-tft;nry7-er 

tet equitable estoppel." 

Section 6. Section 39-71-701, MCA, is amended to read: 

"39-71-701. eo■pensation for te■porary total disability 

ezception. (l) Subject to the limitation in 39-71-736 and 

subsection (4) of this section, a worker is eligible for 

-14-
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temporary total disability benefits when the worker suffers 

a total loss of wa9es as a result of an injury and until the 

worker reaches maximum healing. 

(2) The determination of temporary total disability 

must be supported by a preponderance of ~ective medical 

ewidenee findings. 

(3) Weekly compensation benefits for injury producing 

temporary total disability sha¼¼-be are 66 2/31 of the wages 

received at the time of the injury. The maximum weekly 

coapensation benefits may not exceed the state's average 

weekly wage at the time of injury. Temporary total 

disability benefits aust be paid for the duration of the 

worker•s temporary disability. The weekly benefit amount may 

not be adjusted for cost of living as provided in 

39-71-702(5). 

14) If the treating physician releases a worker to 

return to the same position regardless of availability of 

employment or to the same, a modified- or an alternative 

position that the individual is able and qualified to 

perform with the same employer at an equivalent or higher 

wage than he the individual received at the time of injury, 

the worker is no longer eligible for te■porary total 

disability benefits even though he the individual has not 

reached maximum healing. A worker requalifies for te■porary 

total disability benefits if the modified or alternative 
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position is no longer available for any reason to the worker 

and the worker continues to be temporarily totally disabled, 

as defined in 39-71-116. 

(5) In cases where it is determined that periodic 

disability benefits granted by the Social security Act are 

payable because of the injury, the weekly benefits payable 

under this section are reduced, but not below zero, by an 

amount equal, as nearly as practical, to one-half the 

federal periodic benefits for such week, which amount is to 

be calculated from the date of the disability social 

security entitlement. 

ill If the claimant is awarded social security 

benefits,i. the insurer ma~ U.E:2,n notification of the 

cJaiaant's recei,et of social security benefits, SUS.e!!_nd 

biweekly compensation benefits for a .e!!_riod sufficient to 

recover any resulting over~ment of benefits. This 

subsection does not prevent a claimant and insurer from 

agreeing to a repayment plan. 

t6till Notwithstanding-sabseet±on-t3t7--beginning--oa¼y 

¼7-¼98~7-throagh-oane-387-¼99¼7-week¼y-e__..tion-bene£its 

£or--te,oporary--tota¼--diaebi¼ity-aay-not-eseeed-the-stete~s 

a•erage-week¼y-w99e-of-$i99-estab¼ished-ou¼y-¼7-¼9867 ~ 

worker, after reaching maximum medical healing, at a later 

date again clai111& teaporary total disability benefits, the 

entitl~At ■ust be established by written objective medical 

-16-
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findings that contain sufficient historical information 

concern~ng the cause of the disability.• 

Section 7. Section 39-71-702, MCA, is amended to read: 

"39-71-702. co.pensation for permanent total 

disability. (1) If a worker is no longer temporarily totally 

disabled and is permanently totally disabled, as defined in 

39-71-116, the worker is eligible for permanent total 

disability benefits. Permanent total disability benefits 

must be paid for the duration of the worker's permanent 

total disability, subject to 39-71-710. 

(2) The deter■ination of permanent total disability 

must be supported by a preponderance of ~ective medical 

e•¼dence findin2,_ as determined after a vocational 

rehabilitation evaluation. 

(3) weekly compensation benefits for an injury 

resulting in permanent total disability shall-be~ 66 2/31 

of the wages received at the time of the injury. The maximum 

weekly compensation benefits shall !!!!Z not exceed the 

state's average weekly wage at the time of injury. 

(4) In cases where it is determined that periodic 

disability benefits granted by the Social Security Act are 

payable because of the injury, the weekly benefits payable 

under this section are reduced, but not below zero, by an 

amount equal, as nearly as practical, to one-half the 

federal periodic benefits for each the week, which amount is 
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to be calculated from the date of the disability social 

security entitlement. 

(5) A worker's benefit aaount must be adjusted for a 

cost-of-living increase on the next July 1 after 104 weeks 

of permanent total disability benefits have been paid and on 

each succeeding July 1. A worker aay not receive more than 

10 atteh adjustments. The adjuat.ent ■ust be the percenta9e 

increase, if any, in the state's average weekly wage as 

adopted by the department over the state's average weekly 

wage adopted for the previous year or Jt, whichever is less. 

(6) Notwithstending--aa-aeetion--t3ty-befjinning-aa1y-l7 

¼98i,-throagh-aane-387-¼99¼7-the--•i■--weekly-e-naation 

benefita-for-peraanent-total-disabi¼ity-aay-not--ezeeed--the 

atate~s--average--veekly--wage--o£--$i99-eatab¼iahed-aaly-ly 

¼986• If the claimant is awarded social security benefits, 

the insurer may, upon notification of the claiaant's receipt 

of social security benefits, suspend biweekly compensation 

benefits for a period sufficient to recover any resulting 

overpayment of benefits. This subsection does not prevent a 

claiaant and insurer fr011 agreeing to a repayaent plan." 

Section 8. Section 39-71-703, MCA, is a■ended to read: 

"39-71-703. Coapensation for per■anent partial 

disability. (l) ¼f-an An injured worker saffera-a--permanent 

partia¼--disa-i½¼ty--and--ia-no-¼onger-entitled-to-teapc,rary 

total-or-permanent-total-diaabi¼ity-benefita7-the-worker is 
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entitled to a per-nent partial disability awardT if that 

worker: 

(a) suffers a permanent partial disability supported by 

objective medical findings; and 

(b) has an impairment rating of more than zero as 

determine~ the latest edition of the American medical 

association's Guides to the Evaluation of Permanent 

Impairment and if the basis of any part of the impairment 

rendered is supported by objective medical findings. 

(2) In instances in which a preexisting condition is 

aggravated by a c011pensable injury, the impairment rating 

used in calculating an award under this section may include 

only the additional iapairaent caused by the compensable 

in~ 

t~till The permanent partial disability award must be 

arrived at by multiplying the percentage arrived at through 

the calculation provided in subsection t3till by 350 weeks. 

t3ti!l An award granted an injured worker may not 

exceed a permanent partial disability rating of 100\. The 

criteria for the rating of disability must be calculated 

using the aedical iapa.iraent rating as determined by the 

latest edition of the Allerican aedical association Guides to 

the Evaluation of Pera.anent Iapairment. The percentage to be 

used in subsection tit ill aust be determined by adding the 

following applicable percentages to the impairment rating: 
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(a) if the claimant is JO years of age or younger at 

the time of injury, o,, lf the clal-nt ls over 30 years of 

age but under 56 years of age at the time of injury, 2\: and 

if the claimant is 56 years of age or older at the time of 

injury, 3\: 

(b) for a worker who has completed less than 9 years of 

education, 3\: for a worker who has c0111pleted 9 through 12 

years of education or who has received- a graduate 

equivalency diploma, 21; for a worker who has completed more 

than 12 years of education, 01~ 

(c) if a worker has no wage loss as a result of the 

industrial injury, O\; if a worker has an actual wage loss 

of $2 or less an hour as a result of the industrial injury, 

10\: if a worker has an actual wage loss of more than $2 an 

hour as a result of the industrial injury, 20\; and 

(d) if a worker, at the time of the injury, was 

performing heavy labor activity and after the injury the 

worker can perform only light or sedentary labor activity, 

20\; if a worker, at the time of injury, was performing 

heavy labor activity and after the injury the worker can 

perfo~m only medium labor activity, 151; if a worker was 

perfo~ming medium labor activity at the time of the injury 

and after the injury the worker can perform only light or 

sedentary labor activity, 10\. 

t4till The weekly benefit rate for permanent partial 
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disability is 66 2/3\ of the wages received at the time of 

injury, but the rate aay not exceed one-half the state's 

average weekly wage. The weekly benefit amount established 

for an injured worker may not be changed by a subsequent 

adjustment in the state's average weekly wage for future 

fiscal years. 

tStfil If a worker suffers a subsequent compensable 

injury or--¼n;nr¼ea-ta-the-saae-part-af-the-be<ly, the award 

payable for the subsequent injury may not duplicate any 

amounts paid for the previous injury or injuries and the 

worker may not receive 110re than a total of 350 weeks of 

permanent partial disability benefits regardless of the 

number of injuries or parts of the body injured. The 

de~rtm~nt -~hall make available to insurers information 

regarding ~he number of weeks of .2ermanent l!.artial 

disability benefits paid a claimant on injuries occurring 

after July 1, 1993. 

t6till. As used in this section: 

(a) "heavy labor activity• means the ability to lift 

over 50 pounds occasionally or up to 50 pounds frequently; 

(b) "medium labor activity• means the ability to lift 

up to 50 pounds occasionally or up to 25 pounds frequently; 

(C) "light labor activity• means the ability to lift up 

to 25 pounds occasionally or up to 10 pounds frequently; and 

(d) •sedentary labor activity• means the ability to 
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lift up to 10 pounds occasionally or up to 5 pounds 

frequently." 

Section 9. Section 39-71-710, MCA, is amended to read: 

•]9-71-710. Ter•inatioo of benefits u~n retirement. 

(1) If a claimant is receiving disability or rehabilitation 

compensation benefits and the claimant receives social 

security retirement benefitsL or is eligible to receive full 

social security retirement benefits, or receives retirement 

benefits from a retireaent plan that is in lieu of social 

securfty retirement benefits, the claimant is considered to 

be retired. When the claimant is considered retired, the 

liability of the insurer is ended for payment of wage 

supplement, permanent partial disability benefits, permanent 

total disability benefits, and rehabilitation compensation 

benefits. However, the insurer remains liable for temporary 

total disability benefitsy-any-iapeir•en~-awardT and medical 

benefits. 

(2) If a claimant who is eligible to receive social 

security retirement benefits and is gainfully employed 

suffers a work-related injury, the insurer retains liability 

for temporary total disability benefits, any impairment 

award, and medical benefits.• 

Section 10. Section 39-71-711, MCA, is amended to read: 

"39-71-711. lapair-nt evaluation 

impairment rating: 
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(a) is a purely medical determination and must be 

determined by an i11pair11ent evaluator after a claimant has 

reached maximum healing; 

(b) must be based on the current edition of the Guides 

to Evaluation of Permanent lmpairaent published by the 

American medical association; and 

(c) must be expressed as a percentage of the whole 

person: and 

(di aust be based only upon objective medical findings 

attributable to the compensable injury. 

(2) A claiaant or insurer, or both, may obtain an 

impairment rating from an evaluator who is a medical doctor 

or from an evaluator who is a chiropractor if the injury 

falls within the scope of chiropractic practice. If the 

claimant and insurer cannot agree upon the rating, the 

mediation procedure in part 24 of this chapter must be 

followed. 

{3) An evaluator must be a physician licensed under 

Title 37, chapter 3, except if the claimant"s treating· 

physician is a chiropractor, the evaluator may be a 

chiropractor who is certified as an evaluator under chapter 

12. 

(4) Disputes over impairaent ratings are not subject to 

39-71-605." 

Section 11. Section 39-71-7fl, IICA, is aaended to read: 
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aettleaenta and luap-aua 

-y be converted in whole to a 

(ii if a claimant and an insurer dispute the initial 

coapensability of an injury; and 

(ii) if the claimant and insurer agree to a settlement. 

(b) The agreement is subject to department approval. 

The department may disapprove an agreement under this 

section only if there is not a reasonable dispute over 

coapensability. 

(c) Upon approval, the agreement constitutes a 

c011proaise and release settlement and may not be reopened by 

the department. 

(2) (a) If an insurer has accepted initial liability 

for an injury, permanent partial disability benefits may be 

converted in whole or in part to a lump-sum payment. 

(b) The total of any lump-sum conversion in part that 

is awarded to a claimant prior to the claimant's final award 

may not exceed the anticipated award under 39-71-703 or 

t~878887-whiche•er-ia-~eaa. 

(C) An agre-ent is subject to department approval. The 

department may disapprove an agreement only if the 

department deteraines that the settlement amount is 

inadequate. If disapproved, the department shall set forth 

in detail the reasons for disapproval. 
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(d) Upon approval, the agree■ent constitutes a 

c011proaise and release settlement and may not be reopened by 

the department. 

(3) A lump-sum payment under subsection (2) must be 

discounted at the average rate for United States 10-year 

treasury bills in the previous calendar year, rounded to the 

nearest whole number or 7\, whichever is greater. 

t3till Permanent total disability benefits may be 

converted in whole or in part to a lump sum. The total of 

all lump-sum conversions in part that are awarded to a 

claimant may not exceed $20,000. A conversion may be made 

only upon the written application of the injured worker with 

the concurrence of the insurer. Approval of the lump-sum 

payment rests in the discretion of the department. The 

approval or. award of a lu■p-su■ payment by the department or 

court must be the exception. It may be given only if the 

worker has demonstrated financial need that: 

(a) relates to: 

(i) the necessities of life; 

(ii) an accumulation of debt incurred prior to the 

injury; or 

(iii) a self-employment venture that is considered 

feasible under criteria set forth by the department; or 

(b) arises subsequent to the date of injury or arises 

because of reduced incoae as a result of the injury. 
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t•till Any lu■p-sum conversion of benefits under 

subsection t3till must be converted to present value using 

the rate prescribed under subsection tStt~till.l..!U_. 

t5tfil (a) An insurer may recoup any lump-sum payment 

amortized at the rate established by the department, 

prorated biweekly over the projected duration of the 

compensation period. 

(bl The rate adopted by the department ■ust be based on 

the average rate for United States 10-year treasury bills in 

the previous calendar year, rounded to the nearest whole 

number or 7\, whichever is greater. 

(c) If the projected coapensation period is the 

claiaant•s lifetime, the life expectancy ■ust be determined 

by using the most recent table of life expectancy as 

published by the United States national center for health 

statistics. 

t6till Subject to the other provisions of this section, 

the department has full power, authority, and jurisdiction 

to a11·ow, approve, or condition compromise settlements for 

any type of benefits provided for under this chapter or 

lW1p-sum payments agreed to by workers and insurers. All 

a~eh compromise settlements and lwap-sua payments are void 

without the approval of the department. Approval by the 

department must be in writing. The department shall directly 

notify a claimant of a department order approving or denying 
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a claimant's compr01Dise or luap-sua payment. 

t1till A dispute between a claimant and an insurer 

regarding the conversion of biweekly payments into a 

lump-sum is considered a dispute, for which a mediator and 

the workers' compensation court have jurisdiction to make a 

determination. If an insurer and a claimant agree to a 

compromise and release settlement or a lW11p-sum payment but 

the department disapproves the agreementi the parties may 

request the workers• compensation court to review the 

department's decision.• 

Section 12. Section 39-71-744, MCA, is aaended to read: 

•39-71-744. Benefits not due while claiaant is 

incarcerated. A clai-nt is not eligible for any disability 

or rehabilitation compensation benefits while the claimant 

is incarcerated as the result of conviction of a felony or 

is incarcerated for a ■isdeaeanor in a county jail for a 

period exceeding 30 days. The insurer remains liable for 

medical benefits. No A time limit on benefits otherwise 

provided in this chapter is~ extended due to a period of 

incarceration." 

Section 13. Section 39-71-1011, MCA, is amended to 

read: 

•39-71-1011. Definitions. As used in this chapter, the 

following definitions apply: 

(1) •soard of rehabilitation certification• aeans the 
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nonprofit, independent, fee-structured organization that is 

a -r of the national commission for health certifying 

agencies and that is established to certify rehabilitation 

practiti-oners. 

( 2) "Disabled worker• means one· who has a medically 

determined restriction, established by objective medical 

findin-9!!.L resulting from a work-related injury that 

pree¼adea--the--worker--!r--retarning-to-the-;ob-the-worker 

lle¼d-at-the-ti--o!-the--in;ary, and for wbom on-the-job 

training, education, or training is necessary to provide the 

worker with the capability to return to work. 

(3) •Rehabilitation ·benefits" aeans benefits provided 

in 39-71-1003, 39-71-1025, [section 16), and 39-71-2001. 

(4) •Rehabilitation plan• means an individualized plan 

to assist a disabled worker in acquirin9 skills or aptitudes 

to return to work through ;ob--p¼aeement7 on-the-job 

training, education, 2!.. training 7 --er---speeta¼½zed---;eb 

■&f!i½fieation. 

CS) •Rehabilitation provider• -ans a rehabilitation 

counselor certified by the board for rehabilitation 

certification and designated by the insurer to the 

depart-nt or a departaent of social and rehabilitation 

services counselor when a worker has been certified by the 

departaent of social and rehabilitation services under 

25 39-71-1003, 
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(6) "Rehabilitation services• consists of a program of 

evaluation, planning, and delivery of goods and services to 

assist a disabled worker to return to work. 

(7) (a) "Worker's job pool" means those jobs the 

claimant is capable of performing, consistent with the 

worker's age, education, vocational experience, and aptitude 

and compatible with the worker's physical capacities and 

limitations as the result of the worker's injury. Lack of 

immediate job openings is not a factor to be considered in 

determining a worker's job pool. 

(bl (i) A worker's job pool nay ~~ither local or 

statewide. 

(ii) A local job pool is the Montana job service office 

area that includes the worker's residence. 

(iii) A statewide job pool is the state of Montana or 

the state in which the worker resides.• 

NEW SECTION. Section 14. Rehabilitation goal and 

options. (1) The goal of rehabilitation services is to 

return a permanently injured worker to work with a minimum 

of retraining and as soon as possible after an injury 

occurs. 

(2) Whenever possible, employment in a worker's local 

job pool must be considered and selected prior to 

consideration of employment in a worker's statewide job 

pool. 
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NEW SECTION, Section 15. Designation of rehabilitation 

provider and eligibility for rehabilitation benefits. (l) An 

insurer shall designate a vocational rehabilitation provider 

for all workers who suffer permanent partial disability or 

permanent total disability, as defined in 39-71-116, by 

following the provisions in 39-71-1014 for disabled workers. 

(2) The designated rehabilitation provider shall 

evaluate and determine the return-to-work capabilities of 

the worker. 

(3) If a worker is capable of returning to work in the 

worker•s local or in the statewide job pool, further 

rehabilitation services or benefits are not required to be 

furnished by the insurer except as provided in [section 16). 

(4) If a worker is not capable of returning to work 

without on-the-job training, a short-term retraining program 

of 12 months or less or a long-term retraining program of up 

to 104 weeks and rehabilitation benefits and services must 

be provided pursuant to a rehabilitation plan. 

provisions of 39-71-1032 also apply to ( 5) The 

cooperation with a rehabilitation provider under [section 

16) and this section. 

NEW SECTION. Section 16. Job placeaent benefits. (1) A 

worker is eligible for job placement benefits if: 

(a) the worker has not returned to work; and 

(b) the worker has the capability to return to work but 
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has a medically determined restriction resulting from a 

work-related injury that precludes the worker from returning 

to the job the worker held at the time of the injury. 

(2) If the worker is entitled to job placement 

benefits, a vocational rehabilitation provider shall assist 

the worker in actively seeking employment and the worker is 

to receive weekly benefits not to e~ceed 8 weeks at the 

temporary total disability rate. 

Section 17. Section 39-71-2001, MCA, is amended to 

read: 

"39-71-2001. Rehabilitation benefits. (1) Except as 

provided in subsection (5), A.n-¼njaTed a disabled worker is 

eligible for rehabilitation benefits if: 

(a) the-in;ary-resa¼t■-in-per-nent-partial--diaabi¼ity 

er--per-nent--tota¼--disability-as-defined-in-39-Tl-¼¼6 the 

worker has not returned to work; 

tbt--a-phyaician-certifiea-~ftat-tfte--in;ared--wer~er--is 

pbysieally--anabie-to-werk-at-tbe-;eb-the-werker-beld-at-the 

~ime-of-the-injttry; 

tetill a 

rehabilitation 

rehabll itation plan completed by a 

provider and designated by the insurer 

certifies that the injured worker has reasonable vocational 

goals and a reemployment and wage potential with 

rehabilitation. The plan must take into consideration the 

worker's age, education, training, work history, residual 
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physical capacities, and vocational interests. 

tdti.£1 a rehabilitation plan between-tbe-in;ared-werker 

and-tbe-insarer is filed with the departaent. If the plan 

calls for the expenditure of funds under 39-71-1004, the 

department shall authorize the department of social and 

rehabilitation services to use the funds. 

(2) Prior to the filing of the rehabilitation plan~ 

rehabilitation benefits at the injured worker's temporary 

total disability rate are payable to a disabled worker by 

the insurer but are not deductible from the benefits 

provided in subsection (3). 

t~till After filing the rehabilitation plan with the 

departaent, the in;ared disabled worker is entitled to 

receive rehabilitation benefits at the injured worker's 

teaporary total disability rate. The benefits must be paid 

for the period specified in the rehabilitation plan, not to 

exceed 104 weeks. Rehabilitation benefits must be paid 

during a reasonable period, not to exceed 10 weeks, while 

the worker is waiting to begin the agree!S-ttpon 

rehabilitation plan. Rehabilitation benefits must be paid 

biweekly while the worker is satisfactorily completing the 

agreed-upon rehabilitation plan. 

t3t--¼f---tne---rebabilitatien--plan--pro•idea--for--;eb 

p¼aeeaeft~7-a-•oeationa¼-rehab¼¼¼~ation-pro-rider-•ha¼¼-aas~s~ 

~he-worker-¼n-obtaining-e~her-e■p¼eyaent-and-~he--werker--*s 
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entitied--to--week¼y--1,enefits--hr-a-perio<l-not-to-exeeed-8 

weeka-at-the-workerLe-teaporary-totai-dieabi¼ity--rateT--ff7 

a£ter--reeei•in9--benefits-nnder-thia-snbseetien7-the-wo~ker 

deeidea-to-proeeed-with-a~rehabiiitation-p¼anT-the-weeks--in 

whieh--benefits--were--paid-nnder-th¼s-snbseetion-may-not-be 

eredited-against-the-aaxiatt.a-of-¼84-veeks-of--rehabi½itation 

benefita-pro•ided-in-thia-eeetionT 

t•t--if--there--ia--a--diapate--aa-to-whether-an-in;ared 

worker-ean-retarn-to-the-;ob-the-worker-heid-at-the-ti■e--of 

in;nry7 ---the---insnrer--sha¼¼--designate--a--rehabi¼itation 

proyider-to-eya¼aate-and-detel'lline-whether--tha--worker--ean 

retarn--to--the--;ob--he¼d--at--the-ti11e-of-in;aryT-ff-it-ia 

deter■ined--that--he--eannot7--the--worker--is--entit¼ed--to 

rehabi¼itation--benefits--and--aer•ieea---aa---prowided---in 

sabaeetian-titT 

tStill A worker may not receive temporary total or 

biweekly permanent partial disability benefits and 

rehabilitation benefits during the same period of time. 

t6till The rehabilitation provider, as authorized by 

the insurer, shall continue to work with and assist the 

injured worker until the rehabilitation plan is completed. 

ill Unless a worker becomes a disabled worker within l 

year of reaching maxi■WII medical improvement, a worker is 

not el!.9.ible for rehabilitation benefits through a 

rehabilitation plan.• 
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Sectk>n 18. Section 39-71-721, MCA, is amended to read: 

•39-71-121. Coapenaation for 

liaitation. (1) (a) If an injured 

injury was the proximate cause 

beneficiary of the deceased is 

injury causi119 deatb -­

employee dies and the 

of each death, then the 

entitled to the same 

coapensation as though the death occurred i-ediately 

following the injury. A beneficiary's eligibility for 

benefits coaaences after the date of death, and the benefit 

level is established as set forth in subsection (2). 

(b) The insurer is entitled to recover any overpayments 

or coapensation paid in a lump Slllll to a worker prior to 

death but not yet recouped. The insurer shall recover aaeh 

pay,ients from the beneficiary's biweekly payaents as 

provided in 39-71-74ltStfil-

(2) To beneficiaries as defined in 39-71-116(3)(a) 

through (3)(d), weekly compensation benefits for an injury 

causing death are 66 2/3\ of the decedent's wages. The 

aaxi■lllll weekly c0111pensation benefit may not exceed the 

state's average weekly wage at the time of injury. The 

■ini■lllll weekly compensation benefit is 501 of the state's 

average weekly wage, but ifl-no-eYeftt it may it not exceed 

the decedent's actual wages at the time of his death. 

(3) To beneficiaries as defined in 39-71-116(3)(e) and 

(J)(f), weekly benefits must be paid to the extent of the 

dependency at the time of the injury, subject to a maximum 
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of 66 2/3\ of the decedent"s wages. The maximum weekly 

compensation aay not exceed the state's average weekly wage 

at the tiae of injury. 

(4) If the decedent leaves no beneficiary as defined in 

39-71-116, a lump-sum payment of $3,000 must be paid to the 

decedent's surviving parent or parents. 

(5) If any beneficiary of a deceased employee dies, the 

right of eaeh the beneficiary to compensation under this 

chapter ceases. Death benefits ■ust be paid to a surviving 

spouse for 500 weeks subsequent to the date of the deceased 

employee's death or until the spouse's remarriage, whichever 

occurs first. After benefit payments cease to a surviving 

spouse, death benefits ■ust be paid to beneficiaries, if 

any, as defined in 39-71-116(3)(b) through (3)(d). 

(6) In all cases, benefits must be paid to 

beneficiaries, as defined in 39-71-116. 

(7) Benefits paid under this section may not be 

18 adjusted for cost of living as provided in 39-71-702. 

19 t8t--Natvithstandin9-sabaeetians-t~t-and-t3tT--be9innin9 

20 oaiy--¼7--¼98~7--thr0119h--oaae--387-¼99¼7-the-aa•i■aa-veekiy 

21 eaape,,satian-benttits--~r--ift;ary--eaasin9--death--may--nat 

22 e•eeed--the--etate~s-aYer119e--veekiy-va9e-af-$~99-estabiiahed 

23 ~aiy-i7-i986T-Begisnisg-.J11iy-¼T-i98~T-thraa9h-oane-387-¼99¼7 

24 the-■ini--veek¼y-eaapesaat,._--far--is;ary--eaasin9--death 

25 ahail-be-$¼49T587-wbieb-is-S8•-•f-the-state~s-a•era9e-weekiy 
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NEW SECTION. Section 19. Severability. If a part of 

(this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

NEW S~ION. Section 20. Codification instruction. 

(Sections 14 through 16] are intended to be codified as an 

integral part of Title 39, chapter 71, part 10, and the 

provisions of Title 39, chapter 71, part 10, apply to 

[sections 14 through 16). 

NEW SECTION. Section 21. Effective date. (This act) is 

15 effective July l, 1993. 

-End-
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Form BD-15 

In compliance with a written request, there is hereby submitted a Fiscal Note for HB0361, as introduced. 

DESCRIPTION OF PROPOSED LEGISLATION: 
An act generally revising workers' compensation laws; defining "objective medical findings"; including income to sole 
roprietors and partners in the definition of wages; revising insurers' liability for injuries to workers; revising the 

procedure for presentation of claims; allowing insurers to suspend benefits to workers receiving social security benefits; 
revising requirements to receive permanent partial disability benefits; revising provisions regarding termination of 
benefits upon retirement; revising impairment evaluation provisions; providing for discounting of lump-sum settlements; 
allowing suspension of benefits while a claimant is incarcerated for a misdemeanor; revising the definition of disabled 
worker; defining "worker's job pool"; providing for designation of a rehabilitation provider; creating job placement 
benefits; revising rehabilitation benefits. 

FISCAL IMPACT: 
This bill would likely result in a significant reduction in benefit payments and associated administrative costs for the 
State Fund. Information necessary to accurately estimate a level of savings is unavailable within the time frame for 
completion of this fiscal note. 
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HOUSE BILL NO. 361 

INTRODUCED BY HIBBARD, HARP 

BY REQUEST OF THE STATE FUND 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING 

WORKERS' COMPENSATION LAWS; DEFINING "OBJECTIVE MEDICAL 

FINDINGS": INCLUDING INCOME TO SOLE PROPRIETORS AND PARTNERS 

IN THE DEFINITION OF WAGES; REVISING INSURERS' LIABILITY FOR 

INJURIES TO WORKERS; REVISING THE PROCEDURE FOR PRESENTATION 

OF CLAIMS; REQUIRING INSURERS TO NOTIFY EMPLOYERS OF 

REOPENED CLAIMS, ALLOWING INSURERS TO SUSPEND BENEFITS TO 

WORKERS 

REVISING 

RECEIVING SOCIAL SECURITY DISABILITY BENEFITS; 

DISABILITY 

REQUIREMENTS 

BENEFITS; 

TO RECEIVE PERMANENT 

REVISING PROVISIONS 

PARTIAL 

REGARDING 

TERMINATION OF BENEFITS UPON RETIREMENT: REVISING IMPAIRMENT 

EVALUATION PROVISIONS; PR0Y!B!N6-l.'8R-B!SeeeN'f!N6-0P-bSMP-SSM 

SB'l"fbl!MBN'fS..- ALLOWING SUSPENSION OF BENEFITS WHILE A 

CLAIMANT IS INCARCERATED FOR A MISDEMEANOR; RBY¼S¼N8--'fHB 

BBP!N!'f!0N-0P-B!SABbBB-ii0RIIBR..--BBP!N!N6-AW8RHBRiS-68B-P86b•'T 

PR8Y!B!N6--P8R--BBS¼8NA'f!8N--0P--A--Rl!lh\B¼b!'fA'f¼8N-PR8Y!BBR'T 

eRl!J\'f!N6-68B--PbAeBMBN'f--BBNBP!'fS'T REVISING REHABILITATION 

BENEFITS; AMENDING SECTIONS 39-71-116, 39-71-119, 39-71-123, 

39-71-407, 39-71-601, 39-71-606, 39-71-701, 39-71-702, 

39-71-703, 39-71-710, 39-71-711, 39-71-7 21, 39-'H-i'4¼7 

39-71-744, 39-i'l-19117 AND 39-71-2001, MCA; AND PROVIDING AN 
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EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-71-116, MCA, is amended to read: 

"39-71-116. Definitions. Unless the context otherwise 

requires, words and phrases employed in this chapter have 

the following meanings: 

(1) "Administer and pay" includes all actions by the 

state fund under the Workers' Compensation Act and the 

Occupational Disease Act of Montana necessary to: 

(a) the investigation, 

claims; 

(b) payment of benefits; 

(c) setting of reserves; 

review, and settlement of 

(d) furnishing of services and facilities; and 

(e) utilization of actuarial, audit, accounting, 

vocational rehabilitation, and legal services. 

(2) "Average weekly wage" means the mean weekly 

earnings of all employees under covered employment, as 

defined and established annually by the Montana department 

of labor and industry. It is established at the nearest 

whole dollar number and must be adopted by the department 

prior to July l of each year. 

(3) "Beneficiary" means: 

(a) a surviving spouse living with or legally entitled 
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to be supported by the deceased at the time of injury; 

(bl an unmarried child under the age of 18 years; 

(cl an unmarried child under the age of 22 years who is 

a full-time student in an accredited school or is enrolled 

in an accredited apprenticeship program; 

(d) an invalid child over the age of 18 years who is 

dependent upon the decedent for support at the time of 

injury; 

(e) a parent who is dependent upon the decedent for 

support at the time of the injury if no beneficiary, as 

defined in subsections (3)(al through (31(dl, exists; and 

(f) a brother or sister under the age of 18 years if 

dependent upon the decedent for support at the time of the 

injury but only until the age of 18 years and.only when no 

beneficiary, as defined in subsections (3)(a) through 

(3)(el, exists, 

(4) "Casual employment" means employment not in the 

usual course of trade, business, profession, or occupation 

of the employer. 

(5) "Child" includes a posthumous child, a dependent 

stepchild, and a child legally adopted prior to the injury. 

(6) "Construction industry• means the major group of 

general contractors and operative builders, heavy 

construction (other than building construction) contractors, 

and special trade contractors, listed in major groups 15 
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through 17 in the 1987 Standard Industrial Classification 

Manual. The term does not include office workers, design 

professionals, sa¼esmen sales personnel, estimators, or any 

other related employment that is not directly involved on a 

regular basis in the provision of physical labor at a 

construction or renovation site. 

(7) •oays" 

specified. 

means calendar days, unless otherwise 

(8) "Department• means the department of labor and 

industry. 

(91 "Fiscal year• means the period of time between July 

land the succeeding June 30. 

(10) •insurer" means an employer bound by compensation 

plan No. 1, an insurance company transacting business under 

compensation plan No. 2, the state fund under compensation 

plan No. 3, or the uninsured employers' fund provided for in 

part 5 of this chapter. 

(11) "Invalid" means one who is physically or mentally 

incapacitated, 

(12) •Maximum healing• means the status reached when a 

worker is as far restored medically as the permanent 

character of the work-related injury will permit, 

(13) "Obje~tive medical findings" means medical 

evidence, including but not limited to range of motion, 

at!ophy, muscle strength, muscle spasm, and diagnesCie 
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e¥ideftee7--sttbstafttiated--by--e¼inieal--findin9s VERIFIABLE 

FINDINGS DEMONSTRATED BY ACCEPTED DIAGNOSTIC PROCEDURES, 

Complaints of pain in the absence of e¼~n~ea½ ™IABLE 

findings are not considered objective medical findings. 

t¼-3-til.!l 11 0rder" means any decision, rule, direction, 

requirement, or standard of the department or any other 

determination arrived at or decision made by the department. 

t¼4t.1.!ll. "Payroll", "annual payroll", or "annual payroll 

for the preceding year" means the average annual payroll of 

the employer for the preceding calendar year or, if the 

employer shall has not have operated a sufficient or any 

length of time during sttch the calendar year, 12 times the 

average monthly payroll for the current year. However, an 

estimate may be made by the department for any employer 

starting in business if ne average payrolls are not 

available. This estimate is to be adjusted by additional 

payment by the employer or refund by the department, as the 

case may actually be, on December 31 of stteh the current 

year. An employer's payroll must be computed by calculating 

all wages, as defined in 39-71-123, that are paid by an 

employer. 

tl5tJ.ill "Permanent partial disability" means a 

condition, after a worker has reached maximum healing, in 

which a worker: 

(a) has a medically determined physical restriction as 
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a result of an injury as defined in 39-71-119; and 

(b) is able to return to work in some capacity but the 

physical restriction impairs the worker's ability to work. 

t¼6ti!.11 "Permanent total disability" means a coridition 

resulting from injury as defined in this chapter, after a 

worker reaches maximum healing, in which a worker has no 

reasonable prospect of physically performing regular 

employment, as determined after a vocational rehabilitation 

evaluation. Regular employment means work on a recurring 

basis performed for remuneration in a trade, business, 

profession, or other occupation in this state. Lack of 

immediate job openings is not a factor to be considered in 

determining if a worker is permanently totally disabled. 

t¼~ti!!U. The term "physician" includes "surgeon" and in 

either case means one authorized by law to practice his the 

person's profession in this state. 

tl8tl!.2l The "plant of the employer• includes the place 

of business of a third person while the employer has access 

to or control over stteh the place of business for the 

purpose of carrying on his the employer's usual trade, 

business, or occupation. 

t¼9tilQJ_ •Public corporation" means the state or any 

county, municipal corporation, school district, city, city 

under commission form of government or special charter, 

town, or village. 
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tiBtilll "Reasonably safe place to work" means that the 

place of employment has been made as free from danger to the 

life or safety of the employee as the nature of the 

employment will reasonably permit. 

ti¼t~ '"Reasonably safe tools and appliances" are sach 

tools and appliances as-are adapted to and are reasonably 

safe for use for the particular purpose for which they are 

furnished. 

tiitilll. "Temporary service contractor• means any 

person, firm, association, or corporation conducting 

business that employs individuals directly for the purpose 

of furnishing the services of those individuals on a 

part-time or temporary basis to others. 

tiatilil "Tenporary total disability• means a condition 

resulting from an injury as defined in this chapter that 

results in total loss of wages and exists until the injured 

worker reaches maximum healing. 

t~•t~ "Temporary worker" means a worker whose 

services are furnished to another on a part-time or 

temporary basis to substitute for a permanent employee on 

leave or to meet an emergency or short-term workload. 

tiStEtl "Year•, 

calendar year.• 

unless otherwise specified, means 

Section 2. Section 39-71-119, MCA, is amended to read: 

"39-71-119. Injury and accident defined. (1) "Injury• 
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or "injured" means: 

(a) internal or external physical harm to the body that 

is established by objective medical findings; 

(b) damage to prosthetic devices or appliances, except 

for damage to eyeglasses, contact lenses, dentures, 

hearing aids; or 

or 

(C) death. 

(2) An injury is caused by an accident. An accident is: 

(a) an unexpected traumatic incident or unusual strain; 

(b) identifiable by time and place of occurrence; 

(c) identifiable 

affected; and 

by member or part of the body 

(d) caused by a specific event on a single day or 

during a single work shift. 

(3) "Injury" or "injured" does not mean a physical or 

mental condition arising from: 

(a) emotional or mental stress; or 

(b) a nonphysical stimulus or activity. 

(4) "Injury" or "injured" does not include a disease 

that is not caused by an accident. 

(5) .!.& A cardiovascular, pulmonary, respiratory, or 

other disease, cerebrovascular accident, or myocardial 

infarction suffered by a ~orker is an injury only if the 

accident is the primary cause of the cumulative physical 

harm in relation to other factors contributing to the 
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physical harm. 

(b) "Primary cause•, as used in subsection (5)(a), 

means a cause t~~, with a reasonable degree of medical 

certainty, is responsible for more tha_ri. 50% of the 

cumulative ~sical harm. 11 

Section 3. Section 39-71-123, MCA, is amended to read: 

"39-71-123. Wages defined. (1) "Wages" means the gross 

remuneration paid in money, or in a substitute for money, 

for services rendered by an employee, or income provided for 

in subsection illfil. Wages include but are not limited to: 

(a) commissions, bonuses, and remuneration at the 

regular hourly rate for overtime work, holidays, vacations, 

and sickness periods; 

(b) board, lodging, rent, or housing if it constitutes 

a part of the employee 1 s remuneration and is based on its 

actual value; and 

(c) payments made to an employee on any basis other 

than time worked, including but not limited to piecework, an 

incentive plan, or profit-sharing arrangementT; and 

(d) income or payment in the form of a draw, wage, net 

profit, or substitute for money received or taken by a sole 

proprietor or partner, regardl~ss of whether the sale 

proprietor or partner has performed work or p_rovided 

services for that remuneration. 

(2) Wages do not include: 

-9- HB 361 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

BB 0361/02 

(a) employee expense reimbursements or allowances for 

meals, lodging, travel, subsistence, and other expenses, as 

set forth in department rules; 

(b) special 

discovery; 

rewards for individual invention or 

(C) tips and other gratuities received by the employee 

in excess of those documented to the employer for tax 

purposes; 

(d) contributions made by the employer to a group 

insurance or pension plan; or 

(e) vacation or sick leave benefits accrued but not 

paid. 

(3) For compensation benefit purposes, the average 

actual earnings for the four pay periods immediately 

preceding the injury are the employee's wages, except if: 

(a) the term of employment for the same employer is 

less than four pay periods, in which case the employee's 

wages are the hourly rate times the number of hours in a 

week for which the employee was hired to work: or 

(b) for good cause shown by the claimant, the use of 

the four pay periods does not accurately reflect the 

claimant's employment history with the employer, in which 

case the insurer may use additional pay periods. 

(4) (a) For the purpose of calculating compensation 

benefits for an employee working concurrent employments, the 

-10- HB 361 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0361/02 

average actual wages must be calculated as provided in 

subsection (3). 

(b) The compensation benefits for a covered volunteer 

must be based on the average actual wages in ft¼s the 

volunteer 1 s regular employment, except self-employment as a 

sole proprietor or partner who elected not to be covered, 

from which he the volunteer is disabled by the injury 

incurred. 

(c) The compensation benefits for an employee working 

at two or more concurrent remunerated employments must be 

based on the aggregate of average actual wages of all 

employments, except self-employment as a sole proprietor or 

partner who elected not to be covered, from which the 

employee is disabled by the injury incurred. 

(5) The c0111pensation benefits and the payroll, for 

premium purposes, for a volunteer firefighter covered 

pursuant to 39-71-118(4) must be based upon a wage ·of not 

less than $900 a month and not more than l 1/2 times the 

average weekly wage as defined in this chapter." 

Section 4. Section 39-71-407, MCA, is amended to read: 

"39-71-407. Liability of insurers 

l:l•er:r Each insurer is liable 

liaitations. (1) 

for the payment of 

compensation, in the manner and to the extent hereinafter 

provided in this section, to an employee of an employer it 

insures who receives an injury arising out of and in the 

-11- BB 361 

l 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0361/02 

course of h¼a employment or, in the case of h¼a death from 

sueh the injury, to h¼s the employee's beneficiaries, if 

any. 

(2) (a) An insurer is liable for an injuryL as defined 

in 39-71-119, if the injury is established by objective 

medical findings and if the claimant establishes it is more 

probable than not that: 

(i) a claimed injury has occurred; or 

( ii) a claimed injury aggravated a preexisting 

condition. If a--eem~neab¼e AN i n .i!!.!.Y. a.9.9.ravates " 
preexisting condition and the combination causes or prolongs 

ehe disability or the need for medical treatment, the 

resultant condition is compensable only if the eempensab¼e 

AGGRAVATING injury is and remains the major contributing 

cause of ~he disability or need for treatment. 

fil ~ AN INSURER IS NOT LIABLE FOR A condition is--ne~ 

eompeneah¼e--as-a-eeftsegtteftee-of ARISING AFTER a compensable 

injury unless the compensable in~ is the major 

contributing cause of the RESULTANT condition. 

tbt1£1 Proof that it was medically possible that a 

claimed injury occurred or that stteh the claimed injury 

aggravated a preexisting condition is not sufficient to 

establish liability. 

(3) An employee who suffers an injury or dies while 

traveling is not covered by this chapter ·unless: 
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(a) (i) the employer furnishes the transportation or 

the employee receives reimbursement from the employer for 

costs of travel, gas, oil, or lodging as a part of the 

employee's benefits or employment agreement; and 

(ii) the travel is necessitated by and on behalf of the 

employer as an integral part or condition of the employment; 

or 

(b) the travel is required by the employer as part of 

the employee's job duties. 

(4) fil An employee is not eligible for benefits 

otherwise payable under this chapter if the employee's use 

of alcohol or drugs not prescribed by a physician is the 

■oie-and-exe~asiTe major contributing cause of the injary-or 

death accident. Hovever7--¼f-the-emp¼oyer-had-~now¼edge-of 

and-fa¼¼ed-to-atteapt-to-stop-the-emp¼ayee~s-ttse-of--a¼eoho¼ 

or-drttgs7-th¼s-sttbseetian-does-nat-appiyT 

(b) An alcohol concentration of 0.10 or greater at the 

time of the accident constitutes a conclusive presumption 

that the consumption of alcoholic beverages was the major 

contributing cause of the accidente 

(c) The employer's permission, encouragement, or actual 

knowledge of consumption of alcoholic beverages or drugs may 

not be considered in determining the compensability of an 

in~ 

(5) If a claimant who has reached mazimum healing 
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suffers a subsequent nonwork-related injury to the same part 

of the body, the workers' compensation insurer is not liable 

for any compensation or medical benefits caused by the 

subsequent nonwork-related injury. 

(6) "Major contributin,2 cauaew, as used in this 

section, means a cause that is the leadin.9. factor 

contributing to the result in comparison to al1 other 

contributing causes.• 

Section 5. Section 39-71-601, MCA, is amended to read: 

"39-71-601. Statute of liaitation on presentaent of 

clai• - waiver. (1) In case of personal injury or death, 

all claims must be forever barred unless signed by the 

claimant or the claimant's representative and presented in 

writing to the employer, the insurer. or the department, as 

the case may be, within 12 months from the date of the 

happening of the accident, either by the claimant or someone 

legally authorized to act for-him-in-his on the claimant's 

behalf. 

(2) The department may waive the time requirement up to 

an additional i4 ¼i 24 months on¼y upon a reasonable showing 

by the claimant of~ 

t•t--¼aek-of-knowledge-af-d¼sabi¼¼tyT 

tbt--letent-in;aryT-or 

tet~ 

(A) LACK OF KNOWLEDGE OF DISAHILITYI 
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Section 6. Section 39-71-701, MCA, is amended to read: 

"39-71-701. Coapenaation for t..-porary total disability 

exception. (1) Subject to the limitation in 39-71-736 and 

subsection SUBSECTIONS (4) AND (5) of this section, a worker 

is eligible for temporary total disability benefits when the 

worker suffers a total loss of wages as a result of an 

injury and until the worker reaches maximum healing. 

(2) The determination of temporary total disability 

must be supported by a preponderance of ~ective medical 

e•idence findings. 

(3) weekly compensation benefits for injury producing 

temporary total disability shs¼¼-l>e !!.!!. 66 2/31 of the wages 

received at the tiae of the injury. The maximum weekly 

compensation benefits may not exceed the state's average 

weekly wage at the time of injury. Temporary total 

disability benefits must be paid for the duration of the 

worker's temporary disability. The weekly benefit amount may 

not be adjusted for cost of living as provided in 

39-71-702( 5). 

(4) IF THE TREATING PHYSICIAN RELEASES A WORKER TO 

RETURN TO THE SAME POSITION, THE WORKER IS NO LONGER 

ELIGIBLE FOR TEMPORARY 'l'O'l'AL DISABILITY BENEFITS, REGARDLESS 

OF AVAILABILITY OF EMPLOYMENT. 
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t4tlll If the treating physician releases a worker to 

return to ~he aame-pea¼~¼on-re9ard¼eea-o~-a•a¼¼aB¼li~y-H 

Hlp¼oyment-or-te-the saae7 a modified7 or an alternative 

position that the individual is able and qualified to 

perform with the same employer at an equivalent or higher 

wage than he the individual received at the tiae of injury, 

the worker is no longer eligible for temporary total 

disability benefits even though he the individual has not 

reached maxillUIII healing. A worker requalifies for teaporary 

total disability benefits if the modified or alternative 

position is no longer available for any reason to the worker 

and the worker continues to be teaporarily totally disabled, 

as defined in 39-71-116. 

tStill In cases where it is determined that periodic 

disability benefits granted by the Social Security Act are 

payable because of the injury, the weekly benefits payable 

under this section are reduced, but not below zero, by an 

amount equal, as nearly as practical, to one-half the 

federal periodic benefits for such week, which amount is to 

be calculated from the date of the disability social 

security entitlement. 

t6t(7) If the claimant is awarded social security 

benefits, the insurer may, upon notification of the 

claimant's receipt of social security benefits, suspend 

biweekly compensation benefits for a period sufficient to 
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r,~over any resulting overpayment of benefits. This 

subsection does not prevent _a q_!aiman~ and insurer from 

agreeing to a repayment plan. 

t6tfil lietwithstanding-aabseetion-t3t7--beginning--da¼y 

¼7-t98~7-throagh-dane-387-¼99¼7-week¼y-e0111penaation-benetits 

f&r--te•pc,rary--~ota¼--diaabi¼ity-may-net-e•eeed-the-atateis 

awerage-week¼y-wage-of-$i99-estab¼ished-da¼y-¼7-¼986T ~ 

wor~er7--after--reach¼n9-maximma-mediea¼-hea¼in97-at-a-¼ater 

date-a9ain-e¼aima-temperary-tota¼-dieab¼¼¼ty--benefits7--the 

entit¼ement-mast-be-estab¼ished-by-written-objeetiwe-medieal 

findin9a--that--eontain--attff¼eient--ftiator¼~a¼--information 

eeneernin9-the-canse-of-the-ctisaBi¼ity•• 

Section 7. Section 39-71-702, MCA, is amended to read: 

"39-71-702. Coapensation for peraanent total 

disability. (l) If a worker is no longer temporarily totally 

disabled and is permanently totally disabled, as defined in 

39-71-116, the worker is eligible for permanent total 

disability benefits. Permanent total disability benefits 

IIUSt be paid for the duration of the worker"s permanent 

total disability, subject to 39-71-710. 

(2) The determination of permanent total disability 

must be supported by a preponderance of ~ective medical 

evi:denee findin.9.!.I.--:.=-as---determtfted--af~er--a--•oea~iena¼ 

rehabi¼itatien-eva¼ttatien. 

(3) weekly compensation benefits for an injury 
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resulting in permanent total disability sha¼¼-be ~ 66 2/31 

of the wages received at the time of the injury. The maximum 

weekly compensation benefits shalt ~ not exceed the 

state•s average weekly wage at the time of injury. 

(4) In cases where it is determined that periodic 

disability benefits granted by the Social Security Act are 

payable because of the injury, the weekly benefits payable 

under this section are reduced, but not below zero, by an 

amount equal, as nearly as practical, to one-half the 

federal periodic benefits for saeh the week, which amount is 

to be calculated from the date of the disability social 

security entitlement. 

(5) A worker's benefit amount must be adjusted for a 

cost-of-living increase on the next July l after 104 weeks 

of permanent total disability benefits have been paid and on 

each succeeding July 1. A worker may not receive more than 

10 saeh adjustments. The adjustment must be the percentage 

increase, if any, in the state's average weekly wage as 

adopted by the department over the state's average weekly 

wage adopted for the previous year or 3\, whichever is less. 

(6) Netwithstanding--sabseetien--t3t7-beginning-aa¼y-l7 

¼98T7-threagh-attne-387-¼99¼7-the-ma•imttm-week¼y-eompensetion 

bene£i~s-£er-permanen~-~e~a¼-disabi¼i~y-may-ne~--e~eeed--the 

state~s--awerage--weekiy--wege--o!--$i99-esteb¼ished-aa¼y-¼7 

¼986• If the claimant is awarded social security benefits, 
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the insurer may, upon notification of the claimant's receipt 

of social security benefits, suspend biweekly compensation 

benefits for a period sufficient to recover any resulting 

overpayment of benefits. This subsection does not prevent a 

claimant and insurer from agreeing to a repayment plan." 

Section 8. Section 39-71-703, MCA, is amended to read: 

"39-71-703. <:oapenaation for peraanent partial 

disability. (1) £!-an An injured worker s~ffers-a--permanent 

partiai--disabiiity--and--is-ne-ienger-entitied-te-teaporary 

ee~a¼-or-pe~manene-eeea¼-disaDi¼i~y-bene~iesy-ehe-werker is 

entitled to a permanent partial disability awardT if that 

worker: 

(a) suffers a permanent partial disability supported by 

objective medical findingsi and 

(b) has an iapairment rating of more than zero as 

determil!_"-d bx_ the latest edition of the American IDedical 

association's Guides to the Evaluation of Permanent 

Impairment and if the basis of any part of the impairment 

rendered is supported by objective medical findings. 

(2) In instances in which a preexisting condition is 

aggravated by a coapensable injury, the impairment rating 

used in calculating an award under this section may include 

only the additional impairment caused by the compensable 

in~. 

t~till The per-nent partial disability award must be 
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arrived at by multiplying the percentage arrived at through 

the calculation provided in subsection t3till by 350 weeks. 

t3till An award granted an injured worker may not 

exceed a permanent partial disability rating of 1001. The 

criteria for the rating of disability must be calculated 

using the medical impairment rating as determined by the 

latese edition of the American medical association Guides to 

the Evaluation of Permanent Impairment. The percentage to be 

used in subsection t~t ill must be determined by adding the 

following applicable percentages to the impairment rating: 

(a) if the claimant is 30 years of age or younger at 

the time of injury, 01; if the clai-nt is over 30 years of 

age but under 56 years of age at the time of injury, 2\i and 

if the claimant is 56 years of age or older at the time of 

injury, 3\: 

(b) for a worker who has completed less than 9 years of 

education, 3\i for a worker who has completed 9 through 12 

years of education or who has received a graduate 

equivalency diploma, 21; for a worker who has completed more 

than 12 years of education, 01; 

(c) if a worker has no wage loss as a result of the 

industrial injury, 01; if a worker has an actual wage loss 

of $2 or leas an hour as a result of the industrial injury, 

101; if a worker has an actual wage loss of more than $2 an 

hour aa a result of the industrial injury, 201; and 
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(d) if a worker, at the time of the injury, was 

performing heavy labor activity and after the injury the 

worker can perform only light or sedentary labor activity, 

201; if a worker, at the time of injury, was performing 

heavy labor activity and after the injury the worker can 

perform only medium labor activity, 151; if a worker was 

performing medium labor activity at the time of the injury 

and after the injury the worker can perform only light or 

sedentary labor activity, 101. 

t•till The weekly benefit rate for permanent partial 

disability is 66 2/31 of the wages received at the time of 

injury, but the rate may not exceed one-half the state's 

average weekly wage. The weekly benefit amount established 

for an injured worker may not be changed by a subsequent 

adjustment in the state's average weekly wage for future 

fiscal years. 

t5till If a worker suffers a subsequent compensable 

injury er-¼njaries-te-the-s,...e-i;,art-ef-the-l>edy OR INJURIES 

TO THE SAME PART OP THE BODY, the award payable for the 

subsequent injury may not duplicate any amounts paid for the 

previous injury or injuries and the worker may not receive 

more than a total of 350 weeks of permanent partial 

disability benefits regardless of the number of injuries er 

parts--ef--the--Wy--¼njttred. The department shall make 

available to insuf~S jn~9~mation regarding the number of 
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weeks of permanent partial disability benefits paid a 

claimant on injuries occurring after July 1, 1993. 

t6t1ll. As used in this section: 

(a) "heavy labor activity• means the ability to lift 

over 50 pounds occasionally or up to 50 pounds frequently1 

(b) "medium labor activity• -ans the ability to lift 

up to 50 pounds occasionally or up to 25 pounds frequently1 

(c) "light labor activity• means the ability to lift up 

to 25 pounds occasionally or up to 10 pounds frequently; and 

(d) "sedentary labor activity• means the ability to 

lift up to 10 pounds occasionally or up to 5 pounds 

frequently.• 

Section 9. Section 39-71-710, MCA, is amended to read: 

"39-71-710. Teraination of benefits upon retireaent. 

(1) If a-claimant is receiving disability or rehabilitation 

compensation benefits and the claimant receives social 

security retirement benefitsL er is eligible to receive full 

social security retirement benefits, or receives retirement 

benefits from a retirement plan that is in lieu of social 

security retirement benefits, the claimant is considered to 

be retired. When the claimant is considered retired, the 

liability of the insurer is ended for payment of wage 

sttpp¼ement7 permanent partial disability benefits, permanent 

total disability benefits, and rehabilitation compensation 

benefits. However, the insurer remains liable for temporary 
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total disability benefits7--any--impair■ent--award7, ANY 

IMPAIRMENT AWARD, and medical benefits. 

(2) If a claimant who is eligible to receive social 

security retirement benefits and is gainfully employed 

suffers a work-related injury, the insurer retains liability 

for temporary total disability benefits, any impairment 

award, and medical benefits." 

Section 10. Section 39-71-711, MCA, is amended to read: 

"39-71-711. r■pairaent evaluation -- ratings. (1) An 

impairment rating: 

(a) is a purely medical determination and must be 

determined by an impairment evaluator after a claimant bas 

reached JDaXi■WII healing: 

(b) must be based on the current edition of the Guides 

to Evaluation of Per-nent I11PBirment published by the 

American medical association; and 

(c) must be expressed as a percentage of the whole 

person; and 

(dl must be based only upon objective medical findings 

attribatab¼e-to-the-compensab¼e-¼njary. 

(2) A claimant or insurer, or both, may obtain an 

impairment rating from an evaluator who is a medical doctor 

or from an evaluator who is a chiropractor if the injury 

falls within the scope of chiropractic practice. If the 

claimant and insurer cannot agree upon the rating, the 
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mediation procedure in part 24 of this chapter must be 

followed. 

(3) An evaluator must be a physician licensed under 

Title 37, chapter 

physician is a 

3, except if the claimant 1 s treating 

chiropractor, the evaluator may be a 

chiropractor who is certified as an evaluator under chapter 

12. 

(4) Disputes over impairment ratings are not subject to 

39-71-605." 

tt~-Seel:ien-3~-T¼➔4¼7-MeA7-i9-amended-to-~eed~-­

•39-~¼-~4¼T--eo■promise----sett¼ements----and---iamp-sam 

peymentsT-t¼t-tat-Benefita-11111y-be-conwerted-in--who¼e--to--a 

¼amp-StllllT 

tit--i£--a--e¼_ai11uutt--and-an-insarer-diapttte-the-initia¼ 

eoapenaabi¼ity-0£-an-injary;-and 

tiit-i£-the-e¼aimant-and-insttrer-agree-to-a-sett¼ementT 

tbt--~he-agree■ent-ia-sub;eet--te--department--approwa¼T 

The--departaent--may--disappreye--an--agreemen~--ttnder--this 

seetion--oniy--i£--there--is--not--a-reasonab¼e-dispnte-o¥er 

eoapensabi¼¼tyT 

tct--Bpon--approwa¼7---the---agree■ent---eonstittttes---e 

c.,.pr.,.iae-aftd-reieaae-aett¼ement-and-11111y-net-be-reepened-l>y 

the-depertment..­

t~t--tat-~f--an--¼nsttrer--has-aeeepted-initia¼-¼iabiiity 

for-an-¼n;ttry7-per■anent-partia¼-diaabiiity-benefits-11111y--be 
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eon•erted-in-whoie-or-in-part-to-a-inmp-s,.,.-paymentT 

tbt--9he--totai--o£-any-iup-s,.,.-eon•ersion-in-part-that 

is-awarded-to-a-e¼aimant-prior-to-the-e¼aimantis-fina¼-award 

may-not-e~eeed-the--antieipated--award--nnder--39-Ti-T83--or 

$i878887-whiehe•er-is-iessT 

tet--An-agreement-is-snb;eet-to-department-approvaiT-9he 

department---may---disappro•e---an--agreement--oniy--ir--the 

depertment--determinea--that--the---sett¼ement---amodnt---is 

inadeqttateT--i£--disapproved7-the-department-shaii-set-£orth 

¼n-detai¼-the-reasons-£or-disappro•a¼• 

tdt--Hpon--appro•a¼7---the---agreement---eonstitutes---a 

eompromise-and-reiease-settieaent-and-uy-not-be-reopened-by 

the-departmentT 

t3t--A--¼nmp-sm1--peyment--nnder--sabseetion-fit-must-be 

diseounted-at-the-a•erage-rate--£or--Hn¼ted--States--¼8-year 

treasury-bi¼¼s-in-the-pre•ious-ca¼eni!ar-yearz-rounded-te-the 

nearest-who¼e-nmaber-or-~•7-whiehewer-¼s-greatere 

t3tt!t--Peraanent---totai--diaabiiity--benerita--may--be 

eonverted-in-wheie-or-in-part-te-a-iup-sUT--9he--tetai--e£ 

a¼¼--¼map-stu11--con•ersiens--in--part--that--are-awarded-to-a 

eiaiaant-may-not-e•eeed-$~87888T-A-eon•ersion--may--be--made 

on¼y-ttpen-the-written-appiieation-er-the-in;ttred-werker-with 

the--eonearrenee--of--tfte--insarerT-Appreva¼-oE-tfte-¼aap-attm 

payment-rests-in--tfte--discretien--e£--the--depertment•--~he 

appreYa¼-er-nward-er-a-i,.,.p-s,.,.-payment-by-the-department-er 
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eonrt--mnst--be--the--e•eeptionT-¼t-may-be-given-en¼y-ir-the 

werker-has-demonstrated-rinaneiai-need-thatT 

tat--reiates-toT 

tit--the-neeesnities-er-iire~ 

tiit-an-aeettllla¼atien--of--debt--inearred--prier--te--the 

injary;-or 

tiiit-a---seif-empieyment--•enture--that--is--eonsidered 

feasibie-ander-eriteria-set-ferth-Dy-the-department7-er 

tbt--ariees-sttbseqttent-to-the-date-0£-in;ttry--er--arises 

beeaase-0£-redaeed-ineome-as-a-resa¼t-o~-the-in;arya 

t4tfl±_--Any---!t1lllp-sma---con•ersion--oE--bene£its--ander 

ettbaeetien-t3tfil-maat-be-eenverted-te-preaent--•aine--nsing 

the-rate-preeeribed-ander-sttbaeetien-tSttbtilill.lT 

t5tfil--tat-An--inearer--may-reeettp-any-inmp-snm-payment 

amortized--at--the--rate--estab¼ished--by--the---department7 

prernted---biweekly--o•er--the--pre;eeted--dnratien--er--the 

eoapenaatien-peried. 

tbt--9he-rate-adepted-by-the-department-mnst-be-beeed-on 

the-awerage-rate-£er-Bnited-Statee-i8-year-treaeary-biiia-in 

the-previoas-caiendar-year7-roanded--to--the--neareet--who¼e 

namber-or-~17-whiehe•er-is-greaterT 

tet--¼£---the---pro;eeted--eompeneation--peried--is--the 

e¼eiaant~s-iifetimeT-the-¼ife-expeetaney-mast-be--determined 

by--ttsing--the--mest--reeent--table--or--lire--e•peetaney-as 

pttblished-by-the-Bnited-Stntes-nntienn¼--eenter--ror--hea¼th 
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statiat¼esT 

t6tfil--Sti1,;eet-te-the-ether-pre•¼e¼ene-ef-this-seet¼enT 

the--departaent--has-Ett¼¼-pawerT-atttherityT-and-;nr¼sdiet¼en 

te-a¼¼ew7-approve7-or-eoftditieft-eempromise--aett¼ements--~or 

any--type--o£--benetits--provided--£or-ander-this-ehapter-or 

¼ttmp-sttm-payments-aqreed-te-by--wor~ers--and--insttrers.--A¼¼ 

saeh--eompromise--sett¼ements-and-¼t:tmp-sttm-paym.enta-are-ve¼d 

withent-the-appre¥a¼-ef--the--departaent.--Appre•a¼--by--the 

department-■nst-be-in-writiftgT-~he-departaent-aha¼¼-direet¼y 

noti£y-a-e¼ai1B111nt-o*-a-department-order-approving-or-denying 

a-e¼aimant~s-cemproaise-or-¼tll'Bp-sma-payaent• 

t~t1!!1--A--d¼apttte--between--a--e¼aiaant--and-an-¼nsttrer 

regarding--the--eonvers¼on--ot--biweekly--payments--¼nto---a 

¼t:1111p-saa--ia--considered-a-d¼spate,-tor-whieh-a-med¼ater-and 

the-workerai-eeapensat¼on-eoart-ha•e-;nriediet¼on-te-11ake--a 

determination.--~!--an--insarer--and--a--e¼aimant-agree-to-a 

eeapreaise-and-re¼ease-sett¼eaent-er-a-¼nap-stta-payaeftt--bttt 

the--departaeftt--d¼aappre¥es--the-agreeaent7-the-part¼es-aay 

reqaeat--the--wor~ersi--eompensatien--eeart--te--re•iew--the 

departmentis-deeis¼eftT• 

Section 11. Section 39-71-744, MCA, is amended to read: 

"39-71-744. Benefits not due while claiaant is 

incarcerated. A claimant is not eligible for any disability 

or rehabilitation compensation benefits while the claimant 

is incarcerated as the result of conviction of a felony£!. 
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is incarcerated fer AS A RESULT OF A CONVICTION OF ! 

misdemeanor in a county jail for a period exceeding 30 days. 

The insurer remains liable for medical benefits. N& ~ time 

limit on benefits otherwise provided in this chapter is not 

extended due to a period of incarceration." 

Seetion-f3~-seeti0ft--~9-'1±-±8¼¼7--M€A,--~s--ameftded--te-­

read~ 

•a~-~¼-¼8¼¼,--Bef¼nit¼ene.--luo-ttsed-¼ft-th¼s-ehapter7-the 

Ee¼¼ew¼ng-de~¼n¼t¼ens-app¼y, 

t¼t--•eoard-o!-rebabi¼¼tatien-eertiEieat¼en•--aeans--the 

non~o£it7--independent7-Eee-s~ractnred-organ¼zetion-that-is 

a-me1llber-or-ehe-nationai-eemm¼ssion--~er--hea¼th--cert¼£y¼ng 

agene¼es--and--that-is-estab¼ished-te-eertify-rehab¼¼itatien 

practitioners. 

tit--•9*sab¼ed-werker•-means-ene--whe--has--a--med¼ea¼¼y 

determined--ree~rict¼ony--estabiished--by--ob;ecti•e-med¼ea¼ 

find¼n9sT--restt¼ting--~rem--a---werk-re¼ated---in;ttry---that 

prec¼ades--the--worker--£rem-retarning-to-ehe-job-~he-worker 

he¼d-at-the-tiae-ef-the--¼ft;nry7 --and--fer--whem--en-the-jeb 

tra¼ftingz-edneatienz-er-~raining-is-neeeesary-to-prev¼de-the 

worker-with-~he-capab¼¼ity-to-retarn-~o-workT 

tat--•Rehabi¼itat¼en--beneEits•--aeans-beftefite-prey¼ded 

¼n-a9-~¼-¼8837-a9-~¼-¼825T-tseetien-¼6tT-and-a9-~!-288t. 

t4t--•Rehab¼¼itat¼en-p¼an•-■eans-aft-indi¥idtta¼¼ced--p¼an 

te-aas¼st-a-disab¼ed-werker-in-ae<11ttir¼ftg-ski¼¼e-er-aptitttdes 
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of-¼i-months-or-¼eaa-or-a-long-term-retra±n±ng-p,e&graa-of-ap 

te--¼84--weeks-and-rehabi¼itation-bene£its-and-ser¥iees-maat 

be-proy±ded-parsaant-to-a-rehabi¼itat±on-p¼an. 

t5t--~he--proy±s±ona--of--39-~¼-¼83i---a¼so---epp¼y---to 

eoepera~ion--with--a--rehabi¼itatien-provider-ttnder-tseetion 

¼6t-and-~hte-eeetion. 

NBW-SBe~1eN.--Section-t6~-oob--plaeement-benef±ts.-t¼t-A-­

worker-is-e¼igib¼e-£or-;ob-p¼aeement-benefits-i£~ 

tat--the-worker-has-not-retarned-to-work~-and 

tbt--the-worker-has-the-eapabi¼ity-to-retarn-to-work-bat 

has-a-mediea¼¼y--deter■ined--reatrietion--reatt¼ting--Erea--a 

work-re¼ated-±n;ary-that-pree¼ttdes-the-worker-from.-retarning 

to-the-job-the-worker-heid-et-the-t±me-of-the-±njaryT 

tit--¼f---the---worker--ia--ent±tied--to--;ob--p¼aeement 

bene~its7-a-...eeationa¼-rehabi¼¼tation-prowider-sha¼¼--aaaist 

the--werker-in-aeti•e¼y-seeking-emp¼oyment-and-th~-worker-is 

to-reeeive-week¼y-benefits-ne~-to--exeeed--8--weeRs--at--Che 

~emperory-teta¼-disabi¼ity-rot~T 

Section 12. Section 39-71-2001, MCA, is amended to 

read: 

"39-71-2001. Rehabilitation benefits. (1) B•eept--aa 

proyided-in-aabaeet±on-t5t7 An-injared a-disabled AN INJURED 

worker is eligible for rehabilitation benefits if: 

(a) the--injary-reaalta-in-permanent-part¼a¼-disab±¼ity 

or-permanent-total-diaabiiity-as-defined--in--39-y¼-¼¼6 the 
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BB 0361/02 

werker--haa--net--retarned--te--work THE INJURY RESULTS IN 

PERMANENT PARTIAL DISABILITY OR PERMANENT TOTAL DISABILITY 

AS DEFINED IN 39-71-116; 

tbt--a--phys±eian--eert±fies--that-the-±njared-werker-±a 

phys±eai¼y-aneb¼e-to-work-at-the-job-the-worker-he¼d-at--the 

time-oE-~he-iniary~ 

(B) A PHYSICIAN CERTIFIES THAT THE INJURED WORKER IS 

PHYSICALLY UNABLE TO WORK AT THE JOB THE WORKER HELD AT THE 

TIIIE OF THE INJURYi 

tet.1:.!i1£1 a rehabilitation plan completed by a 

rehabilitation provider and designated by the insurer 

certifies that the injured worker has reasonable vocational 

goals and a reemployment and wage potential with 

rehabilitation. The plan must take into consideration the 

worker's age, education, training, work history, residual 

physical capacities, and vocational interests. 

tdtfili!U_ a rehabilitation plan between--the-in;ared 

werker-and-the-±nsarer BETWEEN THE INJURED WORKER AND THE 

INSURER is filed with the department. If the plan calls for 

the expenditure of funds under 39-71-1004, the department 

shall authorize the department of social and rehabilitation 

services to use the funds. 

tit--Prior-to-the-f±¼in9--ef--the--reheb±litation--p¼an7 

rehab¼¼¼tat¼on--bene£its--at--tfte-injttred-werReris-eemperary 

tota¼-diaabi~±ty-rate-are-payeb¼e-to-a--disab¼ed--worker--by 
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the--insarer--bat--ere--not--dedaetib¼e--frem--the--benefits 

previded-¼n-sttbseet¼on-t~t7 

titfllill After filing the rehabilitation plan with the 

department, the injttred diseb¼ed INJURED worker is entitled 

to receive rehabilitation benefits at the injured worker's 

temporary total disability rate. The benefits must be paid 

for the period specified in the rehabilitation plan, not to 

exceed 104 weeks. Rehabilitation benefits must be paid 

during a reasonable period, not to exceed 10 weeks, while 

the worker is waiting to begin the agreed-ttpon AGREED-UPON 

rehabilitation plan. Rehabilitation benefits must be paid 

biweekly while the worker is satisfactorily completing the 

agreed-upon rehabilitation plan. 

t~t--ff--the--rehabi¼itation--p¼an--provides---for---job 

p¼aeement7 -a-voeae½ona¼-~ehabi¼¼tation-provider-sha¼½-as~½st 

the--wor~er--in-ebtaining-ether-emp¼eyment-and-the-worlter-is 

entit¼ed-to-wee~¼y-benefits-fer-e-J:>"riod--net--te--eKeeed--8 

weeks--ae--tfte-werkeris-temperary-tota¼-disab½¼ity-rate.-%£7 

a£ter-reeeiTing-bene£¼ts-under-this-sabseet¼en7--the--worker 

deeides--to-proeeed-with-e-rehabiiitet¼on-pien7-the-weeks-in 

whieh-benefits-were-pe¼d-ander-th¼s-sttbseet¼on--mey--not--be 

ered¼ted--egeinse-the-meximam-of-¼84-weeks-of-rehabi¼¼tetion 

benef¼ts-pro¥¼ded-in-this-seet¼en• 

t4t--ff-ehere-is-e-d¼apttte--es--te--whether--en--injttred 

werker--ean-retttrn-te-tfte-jeb-the-werker-he¼d-at-tfte-t¼me-e£ 
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injttry7--the--insarer--shail--des¼gnete---a---rehab¼iitat¼en 

pro¥¼der--te--eva¼aate--and-determ¼ne-vftether-the-worker-ean 

reenrn-te-the-;ob-he¼d-et-the--t¼me--of--injttryT--ff--it--is 

determ¼ned-that-he-ehe-worker-eennoe7-the-worker-is-entit¼ed 

te--rehab¼¼itat¼en--benef¼ts--and--services--as--prev¼ded-ift 

sttbseet¼on-titT 

(3) IF THE REBI\.BILITATION P~ PROVIDES FOR JOB 

PLACEMENT, A VOCATIONAL REHABILITATION PROVIDER SHALL ASSIST 

THE WORKER IN OBTAINING OTHER EMPLOYMENT AND THE WORKER IS 

ENTITLED TO WEEKLY BENEFITS FOR A PERIOD NOT TO EXCEED 8 

WEEKS AT THE WORKER'S TEMPORARY TOTAL DISABILITY RATE. IF, 

AFTER RECEIVING BENEFITS UNDER TBIS SUBSECTION, THE WORKER 

DECIDES TO PROCEED WITH A REHABILITATION PLAN, THE WEEKS IN 

WHICH BENEFITS WERE PAID UNDER THIS SUBSECTION MAY NOT BE 

CREDITED AGAINST THE MAXIMUM OF 104 WEEKS OF REHABILITATION 

BENEFITS PROVIDED IN THIS SECTION. 

(4) IF THERE IS A DISPUTE AS TO WHETHER AN INJURED 

WORKER CAN RETURN TO THE JOB THE WORKER HELD AT THE TIME OF 

INJURY, THE INSURER SHALL DESIGNATE A REHABILITATION 

PROVIDER TO EVALUATE AND DETERMINE WHETHER THE WORKER CAN 

RETURN TO THE JOB HELD AT THE TIME OF INJURY. IF IT IS 

DETERMINED THAT THE WORKER CANNOT, TR~ WORKER IS ENTITLED TO 

REHABILITATION BENEFITS AND SERVICES AS PROVIDED IN 

SUBSECTION (2). 

tSt.t!i.ill A worker may not receive temporary total or 
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biweekly permanent partial disability benefits and 

rehabilitation benefits during the same period of time. 

t6t~ The rehabilitation provider, as authorized by 

the insurer, shall continue to work with and assist the 

injured worker until the rehabilitation plan is completed. 

f6t(7} Unless a worker becomes a disabled worker within 

l year of reaching maximum medical improvement, a worker is 

not eli_g_i ble for rehabilitation benefits throu~h a 

rehabilitation £lan.• 

Section 13. Section 39-71-721, MCA, is amended to read: 

"39-71-721. eo.pensation for injury causing death 

liaitation. (1) (a) If an injured employee dies and the 

injury was the proximate cause of 9tteh death, then the 

beneficiary of the deceased is entitled to the same 

compensation as though the death occurred immediately 

following the injury. A beneficiary's eligibility for 

benefits commences after the date of death, and the benefit 

level is established as set forth in subsection (2). 

(b) The insurer is entitled to recover any overpayments 

or compensation paid in a lump sum to a worker prior to 

death but not yet recouped. The insurer shall recover s~eh 

payments from the beneficiary's biweekly payments as 

provided in 39-71-74ltSt:f!1ill. 

(2) To beneficiaries as defined in 39-71-ll6(3)(a) 

through (3)(d), weekly compensation benefits for an injury 
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causing death are 66 2/3\ of the decedent's wages. The 

maximum weekly compensation benefit may not exceed the 

state's average weekly wage at the time of injury. The 

minimum weekly compensation benefit is 501 of the state's 

average weekly wage, but ¼n-ne-even~ it may i~ not exceed 

the decedent's actual wages at the time of his death. 

(3) To beneficiaries as defined in 39-71-ll6(3)(e) and 

(3)(f), weekly benefits must be paid to the extent of the 

dependency at the time of the injury, subject to a maximum 

of 66 2/3\ of the decedent's wages. The maximum weekly 

compensation may not exceed the state 1 s average weekly wage 

at the time of injury. 

(4) If the decedent leaves no beneficiary as defined in 

39-71-116, a lump-sum payment of $3,000 must be paid to the 

decedent's surviving parent or parents. 

(5) If any beneficiary of a deceased employee dies, the 

right of anch the beneficiary to compensation under this 

chapter ceases. Death benefits must be paid to a surviving 

spouse for 500 weeks subsequent to the date of the deceased 

employee's death or until the spouse's remarriage, whichever 

occurs first. After benefit payments cease to a surviving 

spouse, death benefits must be paid to beneficiaries, if 

any, as defined in 39-7l-116(3)(b) through (3)(d). 

( 6) In all cases, benefits must be paid to 

beneficiaries, as defined in 39-71-116. 
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be (7) Benefits paid under this section may not 

adjusted for cost of living as provided in 39-71-702. 

t8t--Notwithstanding--sabseetions-tit-and~t3tT-beginning 

da¼y-¼7-¼98~7-throagh-aane--387--¼99¼7--the--maximam--week¼y 

eomp?ftsat¼on--beflefits--for--ift;ttry--eaus¼ng--deeth--mey-not 

exceed-tfte-state~s-awerage-wee~¼y-wage-ef--$~99--established 

daly-l7-l986~-Beginning-daly-l7-l98~7-throagh-dane-387-l99l7 

the--minimam--week¼y--compensat±on--£or-±njury-caasing-death 

shall-be-$¼49~587-whieh-ia-581-o!-the-state~s-a•erage-week¼y 

wage-estab¼ished-dtt¼y-¼7-¼9867-bttt-±n-ne-event-mey-it-exceed 

the-decedentis-acttta¼-wages-at-the-t±me-0£-deatft~• 

SECTION 14. SECTION 39-71-606, MCA, IS AMENDED TO READ: 

•39-71-606. Insurer to accept or deny claia within 

thirty days of receipt notice of denial -- notice of 

reopening -- notice to employer. (1) Every insurer under any 

plan for the payment of workers• compensation benefits 

shall, within 30 days of receipt of a claim for 

compensation, either accept or deny the claim, and if denied 

shall inform the claimant and the department in writing of 

20 such denial. 

21 

22 

23 

(2) Every insurer under any plan for the payment of 

workers' compensation benefits shall notify the employer of 

the reopening of the claim within 14 days of the reopening 

24 of a claim for the purpose of paying compensation benefits. 

25 titill Upon the request of an employer it insures, an 
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insurer shall notify the employer of all compensation 

benefits that are ongoing and are being charged against that 

employer's account. 11 

NEW SECTION. Section 15. Severability. If a part of 

[this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

NHW-SB€T¾8N~--Section--28~-e<>diticatim,-----inst~u~iOft7-­

tSeet±ons-%◄-throttgh-¼6f-afe-¼ntended-Co-be-eod±£±ed--as--an 

integra¼--part--o£--Title--397--ehapter-i¼7-part-l8,-aftd-the 

pro¥isiofts-o£-Tit¼e--397--ehapter--~l7--part--¼87--apply--to 

tseetions-l4-throagh-¼6tT 

NEW SECTION. Section 16. Effective date. [This act] is 

effective July l, 1993. 

-End-
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AS Al£NDED 

HOUSE BILL NO. 361 

INTRODUCED BY HIBBARD, HARP 

BY REQUEST OF THE STATE FUND 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING 

WORKERS' COMPENSATION LAWS; DEFINING "OBJECTIVE MEDICAL 

FINDINGS"; INCLUDING INCOME TO SOLE PROPRIETORS AND PARTNERS 

IN THE DEFINITION OF WAGES; REVISING INSURERS' LIABILITY FOR 

INJURIES TO WORKERS; REVISING THE PROCEDURE FOR PRESENTATION 

OF CLAIMS; REQUIRING THE INSURER TO NOTIFY CLAIMANTS OF 

BENEFITS AND ENTITLEMENTS USING INFORMATION PROVIDED BY THE 

DEPARTMENT, RE_QUIRING INSURERS TO NOTIFY EMPLOYERS OF 

REOPENED CLAIMS; ALLOWING INSURERS TO SUSPEND BENEFITS TO 

WORKERS 

REVISING 

RECEIVING SOCIAL SECURITY DISABILITY BENEFITS; 

DISABILITY 

REQUIREMENTS 

BENEFITS; 

TO RECEIVE PERMANENT 

REVISING PROVISIONS 

PARTIAL 

REGARDING 

TERMINATION OF BENEFITS UPON RETIREMENT; REVISING IMPAIRMENT 

EVALUATION PROVISIONS; PR8VtBtH8-P8R-BfSB8HN'l'INS-8P-bHMP-SHM 

SE'l''l'bBMBH'l'S,- ALLOWING SUSPENSION OF BENEFITS WHILE A 

CLAIMANT IS INCARCERATED FOR A MISDEMEANOR; Rl:lVtStNS--'l'HB 

BBPINt'l't8N-8P-BISABbBB-W0RKER,--BEPtNfNS-4 W8RKBR~S-d0B-P88b4
,­

PR8VtBtNS--P0R--BBSISNA'l't8N--0P--A--RBHAB¼bl'l'A'l'l0N-PR8Vf0ER,­

eRBA'l'fNS-d0B--PbAeBMBN'l'--BENBPt'l'S,- REVISING REHABILITATION 

BENEFITS; AMENDING SECTIONS 39-71-116, 39-71-119, 39-71-123, 

39-71-407, 39-71-601, 39-71-606, 39-71-701, 39-71-702, 
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39-71-703, 39-71-710, 39-71-711, 39-71-721, 3!1-'l':l:-'l'4:l:7 

39-71-744, 39-'l':1:-:l:6:l::l:7 AND 39-71-2001, MCA; AND PROVIDING AN 

EFFECTIVE DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. section 39-71-116, MCA, is amended to read: 

•39-71-116. Definitions. Unless the context otherwise 

requires, words and phrases employed in this chapter have 

the following meanings: 

(1) "Administer and pay" includes all actions by the 

state fund under the Workers' Compensation Act and the 

Occupational Disease Act of Montana necessary to: 

(a) the investigation, 

claims; 

(b) payment of benefits; 

(c) setting of reserves; 

review, and settlement of 

(d) furnishing of services and facilities; and 

(e) utilization of actuarial, audit, accounting, 

vocational rehabilitation, and legal services. 

(2) "Average weekly wage" means the mean weekly 

earnings of all employees under covered employment, as 

defined and established annually by the Montana department 

of labor and industry. It is established at the nearest 

whole dollar number and must be adopted by the department 

prior to July 1 of each year. 
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(3) ttBeneficiary" means: 

(a) a surviving spouse living with or legally entitled 

to be supported by the deceased at the time of injury; 

(b) an unmarried child under the age of 18 years, 

(c) an unmarried child under the age of 22 years who is 

a full-time student in an accredited school or is enrolled 

in an accredited apprenticeship program; 

(d) an invalid child over the age of 18 years who is 

dependent upon the decedent for support at the time of 

injury; 

(e} a parent who is dependent upon the decedent for 

support at the time of the injury if no beneficiary, as 

defined in subsections (3)(a) through (3)(d), exists; and 

(f) a brother or sister under the age of 18 years if 

dependent upon the decedent for support at the time of the 

injury but only until the age of 18 years and only when no 

beneficiary, as defined in subsections {3)(a) through 

(3) (e), exists. 

( 4) "Casual employment" means employment not in the 

usual course of trade, business, profession, or occupation 

of the employer. 

(5) "Child" includes a posthumous child, a dependent 

stepchild, and a child legally adopted prior to the injury. 

(6) "Construction industry" means the major group of 

general contractors and operative builders, heavy 
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construction (other than building construction) contractors, 

and special trade contractors, listed in major groups 15 

through 17 in the 1987 Standard Industrial Classification 

Manual. The term does not include office workers, design 

professionals, sa½esffleft sales personnel, estimators, or any 

other related employment that is not directly involved on a 

regular basis in the provision of physical labor at a 

construction or renovation site. 

(7) "Days" 

specified. 

means calendar days, unless otherwise 

(8) "Department" means the department of labor and 

industry. 

(9) "Fiscal year 11 means the period of time between July 

land the succeeding June 30. 

(10) 11 Insurer" means an employer bound by compensation 

plan No. 1, an insurance company transacting business under 

compensation plan No. 2, the state fund under compensation 

plan No. 3, or the uninsured employers• fund provided for in 

part 5 of this chapter. 

(11) "Invalid 11 means one who is physically or mentally 

incapacitated. 

(12) "Maximum healing" means the status reached when a 

worker is as far restored medically as the permanent 

character of the work-related injury will permit. 

(13) "Objective medical findin_g_s 11 means medical 
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evidence, including but not limited to range of motion, 

atrophy, muscle strength, muscle spasm, and .diagftestie 

eYidenee,--s~bstentieted--by--ciinicei--findings VERIFIABLE 

FINDINGS DEMONSTRATED BY ACCEPTED DIAGNOSTIC PROCEDURES. 

Complaints of pain in the absence of eiinieei VERIFIABLE 

findings are not considered objective medical findings. 

t¼3ti.!...!l 11 order 11 means any decision, rule, direction, 

requirement, or standard of the department or any other 

determination arrived at or decision made by the department. 

t¼:4ltilll 11 Payroll", "annual payroll", or "annual payroll 

for the preceding year" means the average annual payroll of 

the employer for the preceding calendar year or, if the 

employer sheii has not heYe operated a sufficient or any 

length of time during sttch the calendar year, 12 times the 

average monthly payroll for the current year. However, an 

estimate may be made by the department for any employer 

starting in business if no average payrolls are not 

available. This estimate is to be adjusted by additional 

payment by the employer or refund by the department, as the 

case may actually be, on December 31 of stteh the current 

year. An employer's payroll must be computed by calculating 

all wages, as defined in 39-71-123, that are paid by an 

employer. 

ti5t.illl "Permanent partial disability" means a 

condition, after a worker has reached maximum healing, in 
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which a worker: 

(a) has a medically determined physical restriction as 

a result of an injury as defined in 39-71-119; and 

(b) is able to return to work in some capacity but the 

physical restriction impairs the worker's ability to work. 

t¼6ti!11. "Permanent total disability" means a condition 

resulting from injury as defined in this chapter, after a 

worker reaches maximum healing, in which a worker has no 

reasonable prospect of physically performing regular 

employment, as determined after a vocational rehabilitation 

evaluation. Regular employment means work on a recurring 

basis performed for remuneration in a trade, business, 

profession, or other occupation in this state. Lack of 

immediate job openings is not a factor to be considered in 

determining if a worker is permanently totally disabled. 

t¼~t1.!!l The term "physician .. includes "surgeon" and in 

either case means one authorized by law to practice h¼s the 

person's profession in this state. 

ti8t.l...!._!U The "plant of the employer" includes the place 

of business of a third person while the employer has access 

to or control over stteh the place of business for the 

purpose of carrying on h½e the employer's usual trade, 

business, or occupation. 

t¼Stil.Q.l "Public corporation 11 means the state or any 

county, municipal corporation, school district, city, city 
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under commission form of government or special charter, 

town, or village. 

ti8t1Ill "Reasonably safe place to work" means that the 

place of employment has been made as free from danger to the 

life or safety of the employee as the nature of the 

employment will reasonably permit. 

ti¼tilll 11 Reasonably safe tools and appliances 11 are saeh 

tools and appliances as-are adapted to and are reasonably 

safe for use for the particular purpose for which they are 

furnished. 

tiitil.ll. "Temporary service 

person, firm, association, 

contractor" 

or corporation 

means any 

conducting 

business that employs individuals directly for the purpose 

of furnishing the services of those individuals on a 

part-time or temporary basis to others. 

fi3t.i..!!l "Temporary total disability" means a condition 

resulting from an injury as defined in this chapter that 

results in total loss of wages and exists until the injured 

worker reaches maximum healing. 

ti-4tQll "Temporary worker" means a worker whose 

services are furnished to another on a part-time or 

temporary basis to substitute for a permanent employee 

leave or to meet an emergency or short-term workload. 

on 

ti5tilll "Year", 

calendar year." 

unless 

-7-
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Section 2. Section 39-71-119, MCA, is amended to read: 

"39-71-119. Injury and accident defined. (1) "Injury" 

or •injured" means: 

(a) internal or external physical harm to the body that 

is established by objective medical findings; 

(b) damage to prosthetic devices or appliances, except 

for damage to eyeglasses, contact lenses, dentures, or 

hearing aids; or 

(C) death. 

(2) An injury is caused by an accident. An accident is: 

(a) 

(b) 

an unexpected traumatic incident or unusual strain; 

identifiable by time and place of occurrence; 

(c) identifiable 

affected; and 

by member or part of the body 

(d) caused by a specific event on a single day or 

during a single work shift. 

(3) "Injury" or "injured" does not mean a physical or 

mental condition arising from: 

(a) emotional or mental stress; or 

(b) a nonphysical stimulus or activity. 

( 4) "Injury" or "injured" does not include a disease 

that is not caused by an accident. 

(5) ~ A cardiovascular, pulmonary, respiratory, or 

other disease, cerebrovascular accident, or myocardial 

infarction suffered by a worker is an injury only if the 
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accident is the primary cause of the cumulative physical 

harm in relation to other factors contributing to the 

physical harm. 

(b} "Primary cause 1
', as used in subsection (5)(a), 

means a cause that, with a _ _!easonable de,9.!_e~9_f_m~dical 

certainty, is responsible for more than 50\ of the 

cumulative ~sical harm." 

Section 3. section 39-71-123, MCA, is amended to read: 

"39-71-123. Wages defined. (1) "Wages" means the gross 

remuneration paid in money, or in a substitute for money, 

for services rendered by an employee, or income provided for 

in subsectiQn_~• Wages include but are not limited to: 

(a) commissions, bonuses, and remuneration at the 

regular hourly rate for overtime work, holidays, vacations, 

and sickness periods; 

(b) board, lodging, rent, or housing if it constitutes 

a part of the employee's remuneration and is based on its 

actual value; aftd 

(C) payments made to an employee on any basis other 

than time worked, including but not limited to piecework, an 

incentive plan, or profit-sharing arrangement•; and 

(d) income or payment in the form of a draw, wage, net 

profit, or substitute for money received or taken by a sole 

proprietor or partner, regardless of whether the sole 

proprietor or partner has performed work or provided 
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servic~s for that remun~ration. 

(2) Wages do not include: 

(a) employee expense reimbursements or allowances for 

meals, lodging, travel, subsistence, and other expenses, as 
set forth in department rules; 

(b) special 

discovery; 

rewards for individual invention or 

(c) tips and other gratuities received by the employee 

in excess of those documented to the employer for tax 

purposes; 

(d) contributions made by the employer to a group 

insurance or pension plan; or 

(e) vacation or sick leave benefits accrued but not 

paid. 

( 3) For compensation benefit purposes, the average 

actual earnings for the four pay periods immediately 

preceding the injury are the employee's wages, except if: 

(a) the term of employment for the same employer is 

less than four pay periods, in which case the employee's 

wages are the hourly rate times the number of hours in a 

week for which the employee was hired to work; 

(b) for good cause shown by the claimant, 

the four pay periods does not accurately 

or 

the use 

reflect 

of 

the 

claimant's employment history with the employer, in which 

case the insurer may use additional pay periods. 
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(4) (a) For the purpose of calculating compensation 

benefits for an employee working concurrent employments, the 

average actual wages must be calculated as provided in 

subsection (3). 

(b) The compensation benefits for a covered volunteer 

must be based on the average actual wages in his the 

volunteer's regular employment, except self-employment as a 

sole proprietor or partner who elected not to be covered, 

from which he the volunteer is disabled by the injury 

incurred. 

(C) The compensation benefits for an employee working 

at two or more concurrent remunerated employments must be 

based on the aggregate of average actual wages of all 

employments, except self-employment as a sole proprietor or 

partner who elected not to be covered, from which the 

employee is disabled by the injury incurred. 

(5) The compensation benefits and the payroll, for 

premium purposes, for a volunteer firefighter covered 

pursuant to 39-71-118(4) must be based upon a wage of not 

less than $900 a month and not more than 1 1/2 times the 

average weekly wage as defined in this chapter." 

Section 4. Section 39-71-407, MCA, is amended to read: 

"39-71-407. Liability of insurers 

H•er7 Each insurer is liable 

limitations. (l) 

for the payment of 

compensation, in the manner and to the extent h~reifla£eer 
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provided in this section, to an employee of an employer it 

insures who receives an injury arising out of and in the 

course of his employment or, in the case of h¼s death from 

saeh the injury, to his the employee's beneficiaries, if 

any. 

(2) (a) An insurer is liable for an injuryL as defined 

in 39-71-119, if the injury is established by objective 

medical findings and if the claimant establishes it is more 

probable than not that: 

(i) a claimed injury has occurred; or 

(ii) a claimed injury aggravated a preexisting 

condition. If a--ee■peftsab¼e ~ injury aggravates a 

preexisting condition and the combination causes or prolongs 

ehe disability or the need for medical treatment, the 

resultant condition is compensable only if the eempensab¼e 

AGGRAVATING injury is and remains the major contributing 

cause of ~he disability or need for treatment. 

ill ~ AN INSURER IS NOT LIABLE FOR A condition ¼s--noe 

compensah¼e--as-a-eeftsegttenee-ef ARISING AFTER a compensabl~ 

injury unless the compensable in~ is the ma,ior 

contributing cause of the RESULTANT condition. 

tbt1£1. Proof that it was medically possible that a 

claimed injury occurred or that sttei'l the claimed injury 

aggravated a preexisting condition is not sufficient to 

establish liability. 
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(3) An employee who suffers an injury or dies while 

traveling is not covered by this chapter unless: 

(a) (i) the employer furnishes the transportation or 

the employee receives reimbursement from the employer for 

costs of travel, gas, oil, or lodging as a part of the 

employee's benefits or employment agreement; and 

(ii) the travel is necessitated by and on behalf of the 

employer as an integral part or condition of the employment; 

or 

(b) the travel is required by the employer as part of 

the employee's job duties, 

(4) 1.!!.1. An employee is not eligible for benefits 

otherwise payable under this chapter if the employee's use 

of alcohol or drugs not prescribed by a physician is the 

so¼e-and-e~e¼tte¼Ye major contributing cause of the ¼fljttry-er 

death accident, Hewever7--if-the-emp¼oyer-had-knew¼edge-ef 

and-fai¼ed-te-attempt-te-step-the-emp¼eyee~s-~se-ef--a¼eehe¼ 

or-drtt9s7-~h¼s-sttbeeee¼on-does-no~-app¼yT 

(bl An alcohol concentration of 0,10 or greater at the 

time of the accident constitutes a conclusive presumption 

that the consumption of alcoholic beverages was the major 

contributing cause of the accident. 

(c) The employer's permission, encouragement, or actual 

knowledge of consumption of alcoholic beverages or drugs may 

not be~considered in determining the compensability of an 
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in1!!£y_,. 

(5) If a claimant who has reached maximum healing 

suffers a subsequent nonwork-related injury to the same part 

of the body, the workers' compensation insurer is not liable 

for any compensation or medical benefits caused by the 

subsequent nonwork-related injury. 

(6) "Major contributin.9 cause"!_ as used in this 

section~eans ~ cause that is the leadin.9 factor 

contributing to the result in comparison to all other 

contri~utin2 causes." 

Section 5. Section 39-71-601, MCA, is amended to read: 

"39-71-601. Statute of li■itatioo on presentaent of 

claia waiver. (1) In case of personal injury or death, 

all claims must be forever barred unless signed by the 

claimant or the claimant's representative and presented in 

writing to the employer, the insurer, or the department, as 

the case may be, within 12 months from the date of the 

happening of the accident, either by the claimant or someone 

legally authorized to act fer-him-in-his on the claimant's 

behalf. 

(2) The department may waive the time requirement up to 

an additional it ¼i l! months en¼y upon a reasonable showing 

by the claimant of~ 

tat--¼aek-ef-knew¼edge-ef-disaei¼ity~ 

tet--¼atent-inj~ry7-or 
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Section 6. Section 39-71-701, MCA, is amended to read: 

•39-11-101. Compensation for temporary total disability 

exception. (l) Subject to the limitation in 39-71-736 and 

aabaeetion SUBSECTIONS (4) AND (5) of this section, a worker 

is eligible for temporary total disability benefits when the 

worker suffers a total loss of wages as a result of an 

injury and until the worker reaches maximum healing. 

(2) The determination of temporary total disability 

must be supported by a preponderance of ~ective medical 

eyidenee findings. 

(3) Weekly compensation benefits for injury producing 

temporary total disability sha¼¼-be ~ 66 2/3\ of the wages 

received at the time of 

compensation benefits may not 

the injury. The maximum weekly 

exceed the state's average 

weekly wage at the time of injury. Temporary total 

disability benefits must be paid for the duration of the 

worker's temporary disability. The weekly benefit amount may 

not be adjusted for cost of living as provided in 

39-71-702( 5). 

(4) IF THE TREATING PHYSICIAN RELEASES A WORKER TO 

RETURN TO THE SAME POSITION, _j'HE ~ORKER IS NO LONGER 
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ELIGIBLE FOR TEMPORARY TOTAL DISABILITY BENEFITS, REGARDLESS 

OF AVAILABILITY OF EMPLOYMENT. 

t4till If the treating physician releases a worker to 
return to ti.e same-~a¼t¼on-regardieas-or-ava¼iab¼i¼t.r.-or 

emp¼eyaeftt-er-to-the aame7 a modified7 or an alternative 

position that the individual is able and qualified to 

perform with the same employer at an equivalent or higher 
wage than he the individual received at the time of injury, 

the worker is no longer eligible for temporary total 

disability benefits even though he the individual has not 
reached maximum healing. A worker requalifies for temporary 

total disability benefits if the modified or alternative 

position is no longer available for any reason to the worker 

and the worker continues to be temporarily totally disabled, 

as defined in 39-71-116. 

tStfil In cases where it is determined that periodic 

disability benefits granted by the Social Security Act are 
payable because of the injury, the weekly benefits payable 

under this section are reduced, but not below zero, by an 

amount equal, as nearly as practical, to one-half the 

federal periodic benefits for such week, which amount is to 

be calculated from the date of the disability social 

security entitlement. 

1!±11..l If th~ claimant is awarded social securit~ 

benefits.!_ the insurer may, upon notification of the 
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claimant's receipt of social secucity benefits, suspend 

biweekly compensation benefits for a p~~Jod sufficient to 

recover any resulting overpayment of benefits. This 

subsection does not prevent a claimant and insurer from 

agreeing to a repayment plan. 

t6tfil Notwithstanding-sttbsection-t3t7--beginning--duly 

l7-l98~,-through-dttne-387-l99l7-weekly-compensotion-bene£its 

£or--temporary--teta¼--disabi±it7-ll\87-ftet-eHeeed-the-stateis 

a•erage-weekly-woge-o£-$i99-established-dttly-l7-l986T lf--o 

worker7--a!ter--reaefting-maximum-mediea¼-ftea¼ing7-at-a-¼ater 

dote-a9oin-elaims-temporory-totol-disability--benefits7--the 

entit¼ement-must-be-estab¼¼shed-by-written-objeeti•e-mediea¼ 

£¼ndin9s--that--e0fttain--stt££ieient--histo~iea½--in£orlftation 

eoneerni:ng-the-een:tse-0£-the-disabi-¼ity-. 11 

Section 7. Section 39-71-702, MCA, is amended to read: 

"39-71-7D2. Compensation for permanent total 

disability. (1) If a worker is no longer temporarily totally 

disabled and is permanently totally disabled, as defined in 

39-71-116, the worker is eligible for permanent total 

disability benefits. Permanent total disability benefits 

must be paid for the duration of the worker's permanent 

total disability, subject to 39-71-710. 

(2) The determination of permanent total disability 

must be supported by a preponderance of 2)Uective medical 

e.,~deftee findin~---a~---dete~mifted--a£ter--a--voeational 
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rehabi¼¼tation-eva¼uat¼on. 

(3) Weekly compensation benefits for an injury 

resulting in permanent total disability shall-be are 66 2/31 

of the wages received at the time of the injury. The maximum 

weekly compensation benefits shall ~ not exceed the 

state's average weekly wage at the time of injury. 

(4) In cases where it is determined that periodic 

disability benefits granted by the Social Security Act are 

payable because of the injury, the weekly benefits payable 

under this section are reduced, but not below zero, by an 

amount equal, as nearly as practical, to one-half the 

federal periodic benefits for such the week, which amount is 

to be calculated from the date of the disability social 

security entitlement. 

(5) A worker's benefit amount must be adjusted for a 

cost-of-living increase on the next July 1 after 104 weeks 

of permanent total disability benefits have been paid and on 

each succeeding July 1. A worker may not receive more than 

10 sueh adjustments. The adjustment must be the percentage 

increase, if any, in the state's average weekly wage as 

adopted by the department over the state's average weekly 

wage adopted for the previous year or 3%, whichever is less. 

(6) Notwithstanding--sttbseetion--t3t,-beginning-dtt±y-l7 

¼98~,-~hrettgh-attfte-39;-¼99¼,-the-maximam-wee~¼y-eompensat½oft 

benefits-£or-permaneftt-teta¼-d¼~abi¼ity-m8y-not--exeeed--the 
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state~s--avera9e--weekly--wa9e--ef--$i99-established-~ttly-l7 

¼986T If the claimant is awarded social security benefits, 

the insurer may, upon notification of the claimant's receipt 

of social security benefits, suspend biweekly compensation 

benefits for a period sufficient to recover any resulting 

overpayment of benefits. This subsection does not prevent a 

claimant and insurer from agreeing to a repayment plan." 

Section 8. Section 39-71-703, MCA, is amended to read: 

•39-71-103. coapensation for per.anent partial 

disability. (l) tr-an An injured worker stt££ers-a--permanent 

partiai--disability--and--is-no-lon9er-entitled-to-temperary 

totai-or-permanent-total-disability-bene£its7-the-worker is 

entitled to a permanent partial disability award• if that 

worker: 

(a) suffers a permanent partial disability supported by 

objective medical findings; and 

(b) has an impairment rating of more than zero as 

determined b_l _the _ latest edition of the American medical 

association's Guid~s ta the Evaluation of Permanent 

Impairment and if the basis of any part of the impairment 

rendered is supported by objective medical findings. 

(2) In instances in which a preexisting condition is 

aggravated by a compensable injury, the impairment rating 

used in calculating an award under this section may include 

only the additional impairment caused by the compensable 
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ini!!.!z. 

t~tll.l The permanent partial disability award must be 

arrived at by multiplying the percentage arrived at through 

the calculation provided in subsection t3till by 350 

t3till An award granted an injured worker 

weeks. 

may not 

exceed a permanent partial disability rating of 100\. The 

criteria for the rating of disability must be calculated 

using the medical impairment rating as determined by the 

latest edition of the American medical association Guides to 

the Evaluation of Permanent Impairment. The percentage to be 

used in subsection tit ill must be determined by adding the 

following applicable percentages to the impairment rating: 

(a) if the claimant is 30 years of age or younger at 

the time of injury, 0\; if the claimant is over 30 years of 

age but under 56 years of age at the time of injury, 2\; and 

if the claimant is 56 years of age or older at the time of 

injury, 3\; 

(b) for a worker who has completed less than 9 years of 

education, 31; for a worker who has completed 9 through 12 

years of education or who has received a graduate 

equivalency diploma, 2\; for a worker who has completed more 

than 12 years of education, 0\; 

(c) if a worker has no wage loss as a result of the 

industrial injury, O\; if a worker has an actual wage loss 

of $2 or less an hour as a result of the industrial injury, 
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101; if a worker has an actual wage loss of more than $2 an 

hour as a result of the industrial injury, 20\i and 

(d) if a worker, at the time of the injury, was 

performing heavy labor activity and after the injury the 

worker can perform only light or sedentary labor activity, 

20\; if a worker, at the time of injury, was performing 

heavy labor activity and after the injury the worker can 

perform only medium labor activity, 15\; if a worker was 

performing medium labor activity at the time of the injury 

and after the injury the worker can perform only light or 

sedentary labor activity, 10\. 

t4till The weekly benefit rate for permanent partial 

disability is 66 2/31 of the wages received at the time of 

injury, but the rate may not exceed one-half the state's 

average weekly wage. The weekly benefit amount established 

for an injured worker may not be changed by a subsequent 

adjustment in the state's average weekly wage for future 

fiscal years. 

tStill If a worker suffers a subsequent compensable 

injury er-tn;ttries-te-the-same-part-e£-the-body OR INJURIES 

TO THE SAME PART OF THE BODY, the award payable for the 

subsequent injury may not duplicate any amounts paid for the 

previous injury or injuries and the worker may not receive 

more than a total of 350 weeks of permanent partial 

disability benefits regardless of the number of injuries o~ 
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parts--er--the--bedy--tft;ttred. The department shall make 

available to insurers information regarding the number of 

weeks of permanent partial disability benefits paid a 

claimant on injuries occurring after July 1, 1993. 

t6tfil As used in this section: 

(a) 11 heavy labor activity" means the ability to lift 

over 50 pounds occasionally. or up to 50 pounds frequently; 

(b) "medium labor activity" means the ability to lift 

up.to 50 pounds occasionally or up to 25 pounds frequently; 

(c) "light labor activity" means the ability to lift up 

to 25 pounds occasionally or up to 10 pounds frequently; and 

(d) "sedentary labor activity" means the ability to 

lift up to 10 pounds occasionally or up to 5 pounds 

frequently.• 

Section 9. Section 39-71-710, MCA, is amended to read: 

"39-71-710. Termination of benefits upon retirement. 

(1) If a claimant is receiving disability or rehabilitation 

compensation benefits and the claimant receives social 

security retirement benefitsL er is eligible to receive full 

social security retirement bene'tits, or receives retirement 

benefits from a retirement plan that is in lieu of social 

security retirement benefits, the claimant is considered to 

be retired. When the claimant is considered retired, the 

liability of the insurer is ended for payment of wage 

ettpp¼ementy permanent partial disability benefits, permanent 
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total disability benefits, and rehabilitation compensation 

benefits. However, the insurer remains liable for temporary 

total disability benefits7--any--impeifmen~--award7~ 

IMPAIRMENT AWARD, and medical benefits. 

(2) If a claimant who is eligible to receive social 

security retirement benefits and is gainfully employed 

suffers a work-related injury, the insurer retains liability 

for temporary total disability benefits, any impairment 

award, and medical benefits." 

Section 10. Section 39-71-711, MCA, is amended to read: 

"39-71-711. I-irment evaluation -- ratings. (1) An 

impairment rating: 

(a) is a purely medical determination and must be 

determined by an impairment evaluator after a claimant has 

reached maximum healing; 

(b) must be based on the current edition of the Guides 

to Evaluation of Permanent Impairment published by the 

American medical association; and 

(c) must be expressed as a percentage of the whole 

person; and 

(d) must be based only upon objective medical findings 

attribatabie-to-the-eompensabie-iftjttry. 

(2) A claimant or insurer, or both, may obtain an 

impairment rating from an evaluator who is a medical doctor 

or from an evaluator who is a chiropractor if the injury 
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falls within the scope of chiropractic practice. If the 

claimant and insurer cannot agree upon the rating, the 

mediation procedure in part 24 of this chapter must be 

followed. 

(3) An evaluator must be a physician licensed under 

Title 37, chapter 3, except if the claimant's treating 

physician is a chiropractor, the evaluator may be a 

chiropractor who is certified as an evaluator under chapter 

12. 

(4) Disputes over impairment ratings are not subject to 

39-71-605." 

Section-tt~-seetict1-~9-'1¼-T~¼7-M€A7-is-amended-to-read~-­

•39-T¼-i4¼.--eempromise----sett¼ements----and---¼amp-snm 

paymentaT-tit-tat-Benetits-may-be-eanverted-in--whoie--to--a 

ittmp-attmT 

tit--i£--a--e¼aimant--and-an-¼ns~rer-dispnte-tfte-in¼tia¼ 

eompensabiiit7-ot-aft-in;ttr7~-and 

tiit-i£-the-e¼aiaant-and-insurer-agree-te-a-sett¼ement. 

tbt--~he-agreemeftt-is-sab;eet--to--department--approvaiT 

~he--department---7--diaapprove--an--agreement--~nder--this 

aee~ien--on¼y--i£--tftere--¼s--ftet--a-reasonab¼e-dispttee-e•er 

eo■pensab¼i¼t7T 

tet--6pon--appr0Yai7---the---agreement---eonstittttes---s 

eompro■ise-and-re¼ease-sett¼ement-and-may-not-be-reepened-by 

the-departmentT 
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tit--tat-1£--an--insttrer--has-aeeepted-initiai-iiabiiity 

£or-an-in;nry7-peraanent-partiai-disabii•ty-bene£its-aay--be 

eonyerted-in-whoie-or-in-part-to-a-inmp-snm-payment~ 

tbt--~he--tota¼--e£-any-¼ump-sttm-eenvers*on-in-part-that 

¼a-awarded-to-a-e¼aimant-prior-te-the-c¼aimant~s-fina¼-award 

II\Sy-not-exceed-tfte--anticipated--award--under--39-~¼-i83--or 

$~878887-whiehever-is-¼esso 

tet--An-agreement-is-snb;eet-to-department-approYai~-~he 

department---may---disappreve---an--agreement--en¼y--if--the 

department--deteraines--that--the---settiement---amonnt---is 

inadeqnate~--1£--disapproyed7-the-department-shaii-set-£orth 

¼n-deta¼¼-the-reasons-fer-diaapprova¼• 

tdt--Bpon--approyai7---the---agreement---eonstittttes---a 

eompromiae-and-re¼eaae-sett¼eaent-and-JU1y-not-be-reopened-by 

the-departmentT 

t3t--A--inmp-sttm--p,,.,..ent--ttnder--sttbseetion-tit-mnst-be 

diseottnted-at-the-avera9e-rate--£er--Hnited--States--¼8-year 

treasttry-bi¼¼a-in-the-previo~s-ea¼endar-year7-rettnded-to-the 

nearest-w~ole-nmnb~r-~!_-T%r-whiehever-is-9reater• 

t3tfil--Permanent---tota¼--disabiiity--bene£its--msy--be 

eonverted-in-who¼e-or-in-part-to-a-lamp-aamT--~he--tota¼--of 

a¼¼--¼amp-sttm--eonvere~one--in--part--that--are-awarded-to-a 

e¼aimant-may-not-exeeed-$i87888.-A-con•ersion--aay--be--aade 

on¼y-apon-the-written-app¼ieation-of-the-in;ttred-worker-with 

t"e--eonettrrenee--oE--the--inettrerT-Approva¼-or-the-¼ttmp-ettffl 
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payment-rests-in--the--diseretion--0£--the--departmen~T--~he 

approYa¼-or-award-0£-a-inmp-snm-payment-by-the-department-or 

eourt--mast--be--the--exeeption.-lt-may-be-given-only-if-the 

wor~er-has-demonstrated-E±naneia¼-need-that~ 

tat--reiates-to~ 

tit--the-neeessities-o£-ii£e, 

t¼it-an-aeelllBniation--0£--debt--inettrred--prior--to--the 

in;ary~-or 

tiiit-a---ee¼£-empioyment--Yentttre--that--is--eonsidered 

£easib¼e-ander-eriteria-set-forth-by-the-departmentT-or 

tbt--arises-enbseqttent-to-the-date-o~-in;nry--or--arisee 

becaaae-0£-redaeed-ineome-as-a-resa¼t-0£-the-in;ttry. 

t•t~--Any---1.,..p-snm---eon•ersion--0£--bene£ite--nnder 

snbseet¼on-t3tfil-•nst-be-eonyerted-to-present--yaine--ttsing 

the-rate-preseribed-ttnder-sttbsection-t5ttbtillfil. 

t5t.tll--tat-An--insttrer--may-reeonp-any-ittmp-snm-payment 

amortieed--at--the--rate--estab¼ished--by--the---department
7 

prorated---biweekiy--o•er--the-~pro;ected--dnration--0£--the 

compensation-period. 

tbt--~he-rate-adopted-by-the-department-mttst-be-based-on 

the-aYerage-rate-£or-Bnited-Statea-¼8-year-treasttry-biiis-in 

the-previoas-ea¼endar-year;-rottnded--te--the--nearest--who¼e 

namber-or-Tl,-whiehever-is-greater, 

tet--¼£---the---pro;eeted--compensation--period--is--the 

e¼aimantLs-¼i£etime,-the-¼i£e-expee~aney-mttet-be--determined 
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by--ns±ng--the--most--reeent--tab¼e--of--¼±fe--e•peetaney-as 

pnb¼tshed-by-the-en±ted-Ststes-nationa¼--eenter--for--hea¼th 

stat¼st¼eso 

t6tfil--Snbjeet-to-the-other-pro•is±ons-of-this-seet¼on7 

the--department--ftas-ttt¼¼-pewer,-attthor¼ty7-a~d-;ttr¼sd¼et±on 

to-a¼¼ow7 -appre¥e7-or-eend¼t¼on-compromise--sett¼ements--ror 

any--type--of--benef¼ts--pro•¼ded--for-nnder-th¼s-ehapter-or 

¼ttmp-sttm-payments-agreed-te-by--werkers--and--insarersT--A¼¼ 

stteh--eomprem.¼se--sett¼ements-and-¼ttlllp-sttm-payments-are-Yo¼d 

w¼thont-the-appro¥a¼-of--the--department~--Appro•a¼--by--the 

department-mttst-be-¼n-wr±tingo-~fte-depertment-sha¼¼-direct¼y 

notity-a-e¼aime:nt-ot-a-department-order-approv¼ng-or-deny¼ng 

a-e¼aimant~s-eomprem±se-er-¼ttmp-sttm-paymento 

t~till,--A--d±spttte--between--a--c¼aimant--and-an-insttrer 

regarding--the--eenvers±on--0£--biweek¼y--peym.eftte--½nte---a 

¼mnp-sttm--is--eonsidered-a-dispnte7-£or-whieh-a-mediator-and 

the-wer~ers~-compensation-eottrt-have-jttrisdiction-to-make--a 

determination.--i£--an--insttrer--and--a--e¼aimant-agree-te-a 

compremise-and-re¼ease-sett¼emeftt-or-a-¼ttmp-sttm-payment--bttt 

the--department--disapprewes--the-agreement7-the-parties-lllft:y 

reqttest--the--workers~--eompensation--eourt--to--review--~he 

department~s-deeisionv• 

Section 11. Section 39-71-744, MCA, is amended to read: 

"39-71-744. Benefits not due while claimant is 

incarcerated. A claimant is not eligible for any disability 
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or rehabilitation compensation benefits while the claimant 

is incarcerated as the result of conviction of a felony or 

is incarcerated for AS A RESULT OF A CONVICTION OF ~ 

misdemeanor in a county jail for a period exceeding 30 days. 

The insurer remains liable for medical benefits. No~ time 

limit on benefits otherwise provided in this chapter is not 

extended due to a period of incarceration.• 

Seetion-t3~-seet~on--39-'i'¼-¼8¼¼7--MeA7--~e--a111eftded--to-­

read~ 

•39-~l-¼8i¼T--9er±ft¼t¼ons.--As-ttsed-in-th¼s-ehapter7 -the 

fo¼¼owing-derin±t¼ons-apply~ 

t¼t--•eoard-of-rehab±¼itat¼en-eertifieat¼on•--meafts--the 

nonprof¼~y--¼ndependent7-ree-strttetttred-organization-that-is 

a-member-ef-the-nationa¼-eomm½ssion--for--hea¼th--eerti£ying 

agene¼es--and--that-is-eatab¼¼shed-to-eertify-rehab±¼¼tat±on 

~raetitionersT 

tit--•Bisab¼ed-wer~er•-means-ene--who--has--a--mediea¼¼y 

determined--restr½etion7--estab¼ished--by--eb;eetiwe-mediea¼ 

tindinqsz--restt¼ting--from--a---worR-re¼ated---in;ttry---that 

pree¼ndes--the--worker--from-retttrning-to-the-job-the-worker 

he¼d-at-the-t±me-of-the--±n;ttry7--and--for--whom--on-the-;ob 

trainin97-edueation7-or-trainin9-is-neeessary-te-pro•ide-the 

worker-w±th-the-eapab¼¼¼ty-to-~etnrn-to-work7 

t3t--•Rehab¼¼±tat¼on--benef¼tsU--means-benefits-proY±ded 

in-39-i!-¼8837-39-7¼-!8i57-fseetien-¼67y-and-39-~¼-i88¼~ 

-28- HB 361 



M
 

0 

' .... "' M 0 "' "' M
 

0 

' ... "' M 0 "' tJl 

" II II 
C

 

: ... II 
II 
.. I " ➔ .. II 
-" .. e I II 
J: 
-II 
I II 
II 
.., " ... II 

" ... I 
... II 
J: 
... I II 
II 
.. II C

 
II 
... 0

. 
I I 
.., II 

" ... ... II 

" 'tJ ... >
 

... 'tJ 
C: 
... I C

 
II 
I " C a II 
I I 

• C II 
... 0

. 
I " 0 ... -II 
II 
-II 
... ... ... .0

 
II 
-" II 
<t 
• I I 
+

-
• ..... ... 

.. 0 I ~ II 
-II 

" ~ I 
... 0 I II 
-II 
II 
-II 
II 
I 
II 
J
: 

-II 
I 
II 
... I 
... 0 I I II 
.., ... t ... II 
... II 
I I 

C
 I II 
II 
.., " -II 
... .., 0

. 
II 
I .. 0 I " ... ... ... ... " I '" " ... .. ... " .,. II 

" ' C ... I .. II 
-" .. 0 • I 'tJ 
II 
... -" II 

" ... 'tJ I II 
I 

-II 
II 
... " II II 
I 0 
... N

 

• I• " II .., ... " II .. I .. II 
-" .. 0 

• I II 
J: 
-II 
I 

J: 
II 
... J
: 

• I " ... I II 
... II 
-II 
II 
I II 

J
: 

.., .0
 

0 
·n

 
I II 

-" 
-II 
I C

 
0 I I ,. .... C

 
II 
E

 
II 
I)

 
II 
... 0

. 
I I 

.£1 
0 
·n

 
I I 

.c: '" " 0 .. -" 
.., I I 
... .. 0 • I I 0 
-II I I I C

 
.. " -II II 
.. I I I 0 
.. M

 

I I 

! I I I I 

i .,, I I I i ... ... II 
., ... ... l J I 

i J I I I• 

! ~ ., I 

I z 

.,. .0
 

0 
·n

 
I I I 

.., II 

" 
... ... II 
... II 
II 
0

. 
II 
I I I .. 0 I I ,. "' C ... C

 
... II 
.. ., I I ti I I ,. C

 
0 
... .., II 
II 

" 'tJ II 
I I I• 

"' C 
... C: 
... II 
.. .., .,. 

0 
-II 
I I II 

... I I II 
II 
II 
... ► .. II 

" I I " 0 ... .., II 
.., ... ... ... .0

 
II 
-" II 
.. I I 
... 0 I I 
... 8 .,, I I 
II 
-" 
II< I 
+­... +
 I I• 

II 

" 0 ... t. 0 

! ... " ... E
 I a I 

J: 
., ... • I ... .. ~ I 0 
.., I 
.. II 
... .. ~ I 
.., II 
.. " ·n " ... I ... ... -II 

" II " I .. t I I II 
I I 
C

 
.. " .., II 
.. 

... .. " ·n " ... I I " II I I .. II 
.., ... II 
I I II 

... .0
 

. .. II 

" & I I 

" II I I 

I " I I " II I I 
.., C

 
II 
I .,. C

 
... C

 
... " .. ... II 
.. I 
... 0 

I• 
II 
.. " II II 
0 

... " II 0 
... I 
II 
➔
 .. II 

... .. e I II 
I C

 
... I 
... " : ... 0 
... t II 
I I ... II 

... -" 
... II 
II 

&
 

I I .. II 
.. II 
C

 
II 

: I I 
+-"' + 

0 
... I I I .. 0 
... .. 0

. 
I I I 

.., II 
-II 
II 
II 
... II 
II 
I I I 

.., C
 

II 
I I 

.., II 
.. II 
.., ... II 
C

 
0 II 
I I 

J I I 
.., II 

" r I 
... i I I 
.0

 
0 
·n

 

.0
 

0 
·n

 
I II 

.., ... • II -II 
II 
.., II 
I 
II 
➔
 .. II 

... .. 0 >
 I I 

II 
I I 

" ... I I 
.., C

 

i ... i I I 

"' 0 I I C
 

0 
... -II 
II 
.. II 
.., ... " ~ I)

 

I• 
... i 

L
l
1

\
0

r
,
.
C

D
0

\
0

.
-
4

N
 

........... 

C
 

C
 

II 
" 

II .. 
0 

0 
-" 

0 
-" 

II 
... 

... 
.., 

. .. 
.., 

.., 
.., 

.... 
I 

.... 
I 

" 
II 

II 
I 

II 
... 

" 
-II 

.... 
0 

-II 
-" 

I 
... 

... 
.... 

. .. 
I 

I 
... 

... 
I 

... 
'tJ 

II 
... 

. .. 
I 

. .. 
" 

II 
.0

 
-" 

.. 
-" 

... 
II 

II 
II 

" 
II 

... 
... 

-" 
J: 

.. 
.c: 

... 
►
 

II 
II 

" 
" 

-II 
.. 

.. 
.. 

" .. 
.. 

II 
I 

I 
C

 
I 

II 
II 

II 
I 

... 
I 

II 
I 

I 
I 

I 
.., 

I 
I 

I 
.. 

I 
C

 
C

 
C

 
II 

0 
II 

II 
II 

0 
C

 
... 

-" 
I 

II 
... 

II 
I 

.... 
I 

.., 
.., 

" 
I 

I 
... 

I 
II 

IE 
I 

' 
II 

II 
.., 

I 
'tJ 

... ... 
II 

... 
I 

.. 
.0

 
II 

-" 
... 

• 
II 

I 
0 

I 
... 

.. 
0 

' 
II .. 

.0
 

" 
.., 

I 
I 

II 
.:! 

'tJ 
I 

'tJ 
I 

... 
... 

I 
II 

... 
.. 

II 
>

 
I 

.., 
0 

0 
.. 

0 
II 

II 
I 

• 
I 

.. 
-" 

C
 

I 
I 

I 
0

. 
., 

.,, 
., 

II 
'tJ 

I 
I 

... 
C

 
I 

C
 

I 
I 

II 
II 

C
 

II 
C

 
... 

II 
I 

II 
I 

0 
.0

 
'tJ 

-II 
.c: 

I 
.. 

I 
I 

.. 
• ... 

., 
I 

I 
R

 
I 

II 
II 

'tJ 
I 

I 
... 

., 
II 

'tJ 
II .. 

II 
.. 

. .. 
C

 
'tJ 

0 
0 

... 
"' 

a 
I 

... 
" 

.. 
... 

I 
I 

II 
I 

D
 

-II 
I 

II 
" 

I 
II .. 

I 
I 

C
 

... 
I• 

.c 
II 

C
 

.. 
" 

0 
C

 
II 

V
 

0 
0 

0 
I 

0 
" 

I 
... 

I 
V

 
I 

I• 
.. 

• 
I 

.... 
., 

I 
-II 

m
 

., 
I 

.. 
II 

" 
I 

C
 

"' 
II 

I 
0 

II 
II 

" 
II 

"' 
" 

... 
... 

... 
Ii 

II 
E

 
... 

... 
"' 

II 
... 

.... 
II .. 

I 
... 

.... 
II 

... 
.. 

... 
.. .. 

... 
C

 
., 

II .. 
II 

"' 
'1

) 

" 
.. 

0
. .. 

0
. 

I 
0 

0 
II 

II 
II 

II 
... 

Ii 
II 

II 
.., 

II 
'tJ 

m
 

"' 
"' 

r-
a
, 

"' 
0 

.... 
N

 
... 

... 
... 

I g 
... ... II 
... ... ... ... .0

 

.:! I) 
.. I 

't I 

~ ... .., II 

" .,, ... i I ,. Ill 

i l I I I• 
z ~ 
t <JI 

"' I I z 

M
 

... "' 0 I I I II 
.. .,. 0 .. 0

. 
I II 
I 

... 0 I " -II " ... " C 0 I)
 

I 

• II " II ... ► 
.. II 
., I C

 
0 
... -II 
II 
-II 
... ... ... .0

 
II 
J: 
II 
<t 
• I I 
+-"' ... M

 
.... 

: I 
+­... +

 I I• 

" .., ... ... ~ II 
.0

 
I 

" 0 . .. .., II 
.., ... ... . .. .0

 
II 
-" II 
.. I 
.. ,£ I 
... .., ... ... ... .0

 
... .,. ... ... II 
I 

.., " II I .. II 
.., ... t t 0 

-II I II 
II 
II 
... ►
 

.. II 
II 
I 

'1
) 

C: 
II 
I II 

'tJ 
0 0 "' I ... 0 I ... .. II 
► 
... ... II 
'tJ I 
'tJ 
C

 
II 
I ... "" C 

... C
 

C
 

II 
... 0

. 
I I ,. " 0 ... -II 
II 

" ... II 
.. II 

... ... 

.. II 
.., ... ► 0 
.. 0

. 
I 

" 0 ... ... II 
... ... ... ... .0

 
II 
J: 
II 
.. I 
... II 
C: 
0 
... ... II 
II 
0 >

 I II 
I II 

-II 
II 
C

 
.,. . .. II 
II 
.., I 
... ... .:! II 
I .. II 
.. " " C ... I• 

... .. 0 >
 ' 0 ., I C
 

.. " .... II 
.. I 0 
., I .. II 
-" .. 0 
• I '1

) 
II 
... .0

 
II 

" ... 'tJ I a I 
.. ., . .. " ., II 

"' .... 

.. 0 I I ... _., 
... ... ... .0

 
II 
II 
... .., I I 
... II 
... ... .. R

 
I 
.., C

 
II 
C

 

I .. t I 
.. II 

"' "' " " I .ll • I II 
.. II 
... .. ~ I 
... ... II 
I .. 0 

"' II 

... .0
 

I ... "' ... ... I 
... "' I ... m

 I 

" ... I I 
.., II 
C

 
... "' II .., I I 
II 
II 
I I I• 
... -II 
. .. ... ... -" II 
II 
... .., I I 
... II 
.., 0 
... I I 
.., C

 
II 
C

 

e t II 

I• 

" .. II 
... .. 0 

• I .., II 
... .0

 
II 
II 
... .., I .. 0 
... I 
... ... "' ... I 
... "' I ... m

 I C
 

... I II 

" 0 ... II 
... .. 0 .. 0

. 
I II 

-" 
... I g' 
. .. • 0 ... ... 0 
... II 

J: 
-" 

.., 
... 

.... 
" 

I 
I 

.... 
I 

J: 
... 

I 
-II 

.., 
" 

... 
-" 

>
 

II 
0 

I 
I 

I 
.., 

I 
-II 

C
 

I 
C: 

a 
II 

II 
I 

II 
-II 

,. 
0 

" 
II 

-" 
... 

II 
-II 

" 
C

 
I 

C
 

" 
I 

0 
... 

" 
II .. 

C
 

I 
" 

II 
I 

~ 
" II 

I 
I 

I 
... 

• 
a 

... 
C

 
0 

0 
... .., II 
II 
0 .. I 

I 
I 

I 
C

 
II 

0 
➔
 

... 
.. 

.., 
II 

II 
... 

II 
.. 

" 
0 

II 
.., 

3
: 

II 
II 

• 
I 

I 
I 

I 
... 

II 
II 

... I 
II 

I 
I 

... 
" 

" 
➔
 

I 
.. II 

... 
... 

II .. 
... 

0 
II 

• 
"' 

r-
a
, 

... 
.... 

.... 

... ... II 
-" II I I I .. II 
.., . .. ► 
0 
.. 0

. 
I I I 
C

 
0 
... .., II 
-II 
. .. ... ... .0

 
II 
-" II 
.. I I I 
.., II 
.., II 
C

 
.,. ... II 

,B I I II 
-" 
II< I I 
+­"' ..... 

.., C
 

II 
I I " II ... -II 

... II 
II 

I I ., ➔
 .. II 

... .. 0 • I I II 
-" 
-II I 
-" 
.., ... • I II 
... .0

 
... ., II 

E
 

II 
I 

'tJ 
C

 
II 

... ,.., 

"' 0 I II 
II 
... .., ... ... ... .0

 
II 
0

. 
II 
II 
I 
... .. 0 

• I 0 
.., I 

" .. " -II II 
.. I II 
-" 
-II 
I I 

~ ... Ii 
.. II 
.., ,B I I 
.., " II I I II 
.., II 

" ... : II 

... 0 I 
... II 
II 
,ll 
I I• 

.. " " ... I " ➔ .. II 
... .. 0 
• I II 
-" -II 
I 

... 0 I 
., ... " II II 
.. I I II 
-" 
.., I I II 
II 
I I II 

" 0 ... -II 
II 
-II 
... I ... .... 0 N

 

I• 
.. II 
... .. 0 

• I II 
-" 
.., C: 

... I I 
.., II 
.. II 
'tJ 
... " C: 0 II 
I I " .0 I 0 
.., ' .. 0 
-II 
II 
II 
... I II 
I 
.., 0 C

 I " ... I II 

I II 
... II 
... 'tJ 
II 

I ... ... N
 

II 
-" 
-II 
I I C

 
... I 
... .. 0 

• I 0 
... I .,. " ... C

 
.. " .., II 
.. I 

"' 0 I 
II 
... .0

 
II 
0

. 

ti I II 
... I .. II 
... .. e I a I 

"' .. I I 
+

­
m

 
..... 

" 
... 0 I II 
➔
 .. II 

... .. 0 • I II 
I C

 
... " ... E

 
.. II 
-II 
II 
'tJ 

N
 

N
 

.. II 
J: 
-II 
.. " "' I I I• 

... 0 8. I I 
.0

 
0 
·n

 
I I II 

.., ... >
 

II 
.., II 
.., " I I 
II 
J: 
.., I I 

" ... I I .. 0 I I 
... II 
II 
0 
... I I " ➔ .. II 
... .. f .. 0 I 

... II 
l) 
0 
... I .. II 
-" 
-II 
... II 
I II 

.£1 I I I I II 
➔
 .. II 

... .. 0 • I I 
C

 I 

.., N
 

II 
.0

 
I 0 

.., I 
.., II 
.. ... " 2' .. I 

.... 0 

" I II 
.. II 
I 
II 
., . .. "' II C

 
II 
.0

 
I 
.. 0 I I 

" II II 
... ► 
.. II 
II 
I I " 0 ... .... II 

.., . .. ... . .. .0
 

a 
-" 
II 
.. I• 

II 
'tJ 
... • II ., II 
., II 

.. N
 

I• 
➔-"' ... I C

 
0 
... .... l) 
II 

" .... I C
 

. .. I 
.., II 
'tJ 
... ► 
0 
.. 0

. 
I " II I 

t. II 
II 

" II I 
.. II 
.. " II C

 
... I II 
J: 
.... I ... .0

 
I 

1l -" " ... C
 

.. " ... II 
II 
... ... ... 0 I I II 
II 
... >

 
.. II 
II 
I 

.0
 

0 I II 
C

 
II 
.., C

 
0 
,c I II 
-" 
.., I II 
... I 
... 0 

"' N 

.... "' M "' tJl ' "' N I .... "' M "' "' I 
0 M

 I 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0361/03 

t4t--t£-a-worker-ic-net-eapab¼e--o£--retarning--to--work 

w¼thottt-on-the-jeb-training7-a-short-term-retrain±ng-program 

0£-¼i-menthe-or-¼ees-or-a-¼ong-term-retra±n±ng-program-of-ap 

to--¼84--weeRs-and-rehabi¼itation-benef±ts-and-eervieee-mttet 

be-provided-pur9ttant-to-a-rehabi¼itation-p¼ano 

t5t--~he--proy±s±onc--e£--39-ii-¼83i---a¼so---app¼y---to 

eooperation--with--a--rehabi¼¼tation-pro¥¼der-under-tseetion 

¼6i-and-th±s-eeetiono 

NBW-8Be~f0NT--Sectlon-'l-6~-deh-p¼aeement-benttits~-t¼1-~-­

worker-±s-eiigib¼e-£or-;ob-p¼aeement-bene£its-i£~ 

tat--the-worker-has-not-retarned-to-work;-and 

tbt--tbe-werker-hac-tbe-eapabi¼ity-to-retarn-te-work-bat 

has-a-medica¼¼y--determ¼ned--restrietion--resa¼ting--£rom--a 

work-re¼ated-±n;ary-that-pree¼ttdes-the-worker-from-retarning 

to-tbe-;ob-the-wer~er-be¼d-at-the-t±me-0£-tbe-in;aryT 

tit--¼£---the---worker--±s--ent±t¼ed--to--job--p¼aeement 

bene£¼ts7-a-veeatiene¼-reftabi½itation-prov¼der-sha¼¼--assist 

the--worker-¼n-aet¼~e¼y-seeking-emp¼oyment-and-tfte-werker-¼s 

te-reeeive-week¼y-bene£its-net-te--exeeed--8--weeks--at--the 

te111POrary-tota¼-d±sabi¼±ty-rateT 

Section 12. Section 39-71-2001, MCA, is amended to 

read: 

"39-71-2001. Rehabilitation benefits. (1) Bxeept--as 

preYided-in-cabaeet±on-t5tT An-±n;ared a-disabled AN INJURED 

worker is eligible for rehabilitation benefits if: 
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(a) the--±njary-resn¼tc-in-permanent-partia¼-d±cab±½ity 

er-permanent-teta¼-d±aabil±ty-as-de£ined--±n--~9-i¼-l¼6 the 

worker--hac--not--retarned--to--werk THE INJURY RESULTS IN 

PERMANENT PARTIAL DISABILITY OR PERMANENT TOTAL DISABILITY 

AS DEFINED IN 39-71-116; 

tbt--a--phyaieian--eerti£±es--tbat-the-±n;ared-worker-±s 

pbya±eai¼y-anab¼e-to-work-at-tbe-;ob-the-worker-be¼d-at--tbe 

t¼me-e!-the-±n;nry7 

(B) A PHYSICIAN CERTIFIES THAT THE INJURED WORKER IS 

PHYSICALLY UNABLE TO WORK AT THE JOB THE WORKER HELD AT THE 

TIME OF THE INJURY; 

tetfilill a rehabilitation plan completed by a 

rehabilitation provider and designated by the insurer 

certifies that the injured worker has reasonable vocational 

goals and a reemployment and wage potential with 

rehabilitation. The plan must take into consideration the 

worker's age, education, training, work history, residual 

physical capacities, and vocational interests. 

tdt.1!:11.Ql a rehabilitation plan between--tbe-in;ared 

worker-and-tbe-inanrer BETWEEN THE INJURED WORKER AND THE 

INSURER is filed with the department. If the plan calls for 

the expenditure of funds under 39-71-1004, the department 

shall authorize the department of social and rehabilitation 

services to use the funds. 

t~t--Prier-to-ehe-£±¼±ng--e£--the--rebab±¼itatien--p¼anT 
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rehabi¼itetieft--benefits--at--the-injured-werker~s-temperary 

total-d¼sabil¼ty-rate-are-payable-to-a--disabled--worker--by 

the--¼ftsttrer--bnt--are--ftot--dedttet¼ble--from--the--benef¼ts 

proT¼ded-¼ft-sttbseet¼oft-t3tT 

titfili3.1. After filing the rehabilitation plan with the 

department, the ¼n;nred d¼sabled INJURED worker is entitled 

to receive rehabilitation benefits at the injured worker
1

s 

temporary total disability rate. The benefits must be paid 

for the period specified in the rehabilitation plan, not to 

exceed 104 weeks. Rehabilitation benefits must be paid 

during a reasonable period, not to exceed 10 weeks, while 

the worker is waiting to begin the agreed-ttpoft AGREED-UPON 

rehabilitation plan. Rehabilitation benefits must be paid 

biweekly while the worker is satisfactorily completing the 

agreed-upon rehabilitation plan, 

t3t--lf--the--rehab¼l¼tat¼on--p¼an--prow¼des---for---;ob 

p¼acementy-a-¥oeationa¼-rehabi¼itation-pre¥ider-sha¼¼-essiet 

the--worKer--in-obtainin9-ether-emp¼oyment-and-the-worKer-is 

ent¼tled-to-weekly-beftef¼ts-for-a-per¼od--ftot--to--exeeed--9 

weeks--at--the-worker~s-temporary-tota¼-d¼sab¼¼¼ty-rateT-if, 

after-reeei¥ing-benefits-under-this-subseetion,--the--worker 

dee¼des--to-proeeed-w¼th-a-rehab¼l¼tat¼on-p¼an7-the-weeks-¼n 

wh±eh-benefits-were-peid-under-this-subseetien--may--net--be 

eredited--a~aiftst-the-maximum-ef-¼94-weeks-ef-rehabi¼itatioft 

benef¼ts-proT¼ded-¼n-th¼s-seet¼onT 
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t•t--lf-there-is-a-dispttte--as--to--whether--aft--in;ttred 

werker--ean-retttrn-te-the-;eb-the-werker-he¼d-at-the-time-ef 

in;ttry7--the--inettrer--eha¼¼--deeignate---a---rehabi¼itation 

provider--te--eva¼ttate--and-determine-wheth~r-the-worker-ean 

retttrn-to-the-;ob-he¼d-at-the--time--ef--in;uryT--¼£--it--is 

determined-that-he-the-werker-eannet7-the-wor~er-¼s-ent¼t¼ed 

te--rehabi¼itatien--benef¼ts--and--serviees--as--provided-¼n 

sttbaeet¼oft-titT 

ill IF THE REHABILITATION PLAN PROVIDES FOR JOB 

PLACEMENT, A VOCATIONAL REHABILITATION PROVIDER SHALL ASSIST 

THE WORKER IN OBTAINING OTHER EMPLOYMENT AND THE WORKER IS 

ENTITLED TO WEEKLY BENEFITS FOR A PERIOD NOT TO EXCEED 8 

WEEKS AT THE WORKER'S TEMPORARY TOTAL DISABILITY RATE, IF, 

AFTER RECEIVING BENEFITS UNDER THIS SUBSECTION, THE WORKER 

DECIDES TO PROCEED WITH A REHABILITATION PLAN, THE WEEKS IN 

NIIICH BENEFITS WERE PAID UNDER THIS SUBSECTION MAY NOT BE 

CREDITED AGAINST THE MAXIMUM OF 104 WEEKS OF REHABILITATION 

BENEFITS PROVIDED IN THIS SECTION. 

(4) IF THERE IS A DISPUTE AS TO WHETHER AN INJURED 

WORKER CAN RETURN TO THE JOB THE WORKER HELD AT THE TIME OF 

INJURY, THE INSURER SHALL DESIGNATE A REHABILITATION 

PROVIDER TO EVALUATE AND DETERMINE WHETHER THE WORKER CAN 

RETURN TO THE JOB HELD AT THE TIME OF INJURY. IF IT IS 

DETERMINED THAT THE WORKER CANNOT, THE WORKER IS ENTITLED TO 

REHABILITATION BENEFITS AND SERVICES AS PROVIDED IN 
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SUBSECTION (2) . 

tStillill A worker may not receive temporary· total or 

and biweekly permanent partial disability benefits 

rehabilitation benefits during the same period of time. 

t6tillfil The rehabilitation provider, as authorized by 

the insurer, shall continue to work with and assist the 

injured worker until the rehabilitation plan is completed. 

t6t(7) Unless a worker becomes a disabled worker within 

1 year of reaching maximum medical improvement, a worker is 

not eli_g_ible for rehabilitation benefits throu_g_h a 

rehabilitation _2lan." 

Section 13. Section 39-71-721, MCA, is amended to read: 

"39-71-721. Coapensation for injury causing death 

li.aitation. (l) (a) lf an injured employee dies and the 

injury was the proximate cause 

beneficiary of the deceased 

of stteh death, then the 

is entitled to the same 

compensation as though the death occurred immediately 

following the injury. A beneficiary's eligibility for 

benefits commences after the date of death, and the benefit 

level is established as set forth in subsection (2). 

(b) The insurer is entitled to recover any overpayments 

or compensation paid in a lump sum to a worker prior to 

death but not yet recouped. The insurer shall recover stseh 

payments from the beneficiary's biweekly payments as 

provided in 39-71-74lt5tillill-
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(2) To beneficiaries as defined in 39-71-116(3)(a) 

through (3)(d), weekly compensation benefits for an injury 

causing death are 66 2/31 of the decedent's wages. The 

maximum weekly compensation benefit may not exceed the 

state's average weekly wage at the time of injury. The 

minimum weekly compensation benefit is 501 of the state's 

average weekly wage, but in-no-ewent it may ¼t not exceed 

the decedent's actual wages at the time of his death. 

(3) To beneficiaries as defined in 39-71-ll6(3)(e) and 

(3)(f), weekly benefits must be paid to the extent of the 

dependency at the time of the injury, subject to a maximum 

of 66 2/31 of the decedent's wages. The maximum weekly 

compensation may not exceed the state's average weekly wage 

at the time of injury. 

(4) lf the decedent leaves no beneficiary as defined in 

39-71-116, a lump-sum payment of $3,000 must be paid to the 

decedent's surviving parent or parents. 

(5) If any beneficiary _of a deceased employee dies, the 

right of sneh the beneficiary to compensation under this 

chapter ceases. Death benefits must be paid to a surviving 

spouse for 500 weeks subsequent to the date of the deceased 

employee's death or until the spouse's remarriage, whichever 

occurs first. After benefit payments cease to a surviving 

spouse, death benefits must be paid to beneficiaries, if 

any, as defined in 39-71-116(3)(b) through (3)(d). 
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( 6) In all cas.es, benefits must be paid to 

beneficiaries, as defined in 39-71-116. 

be (7) Benefits paid under this section may not 

adjusted for cost of living as provided in 39-71-702. 

tBt--Notwithstanding--sabseetions-tzt-and-t3t7-beginning 

aaly-l 7 -l98T 7 -throagh-dane--387--l99l7--the--maximam--weekly 

eompensa~ien--benefi~e--rer--±n;ary--eeaeing--deaeh--may-net 

exeeed-the-stateLs-awerage-weekl7-wage-of--$z99--established 

aaly-l7-l986T-Beginning-daly-l7-l9BT7-throagh-dane-387-l99l7 

~he--minim~a--week¼y--eompenaatien--ror-in;ury-eaaa¼n~-deaen 

shell-be-$l49T587-which-is-58,-or-the-stateLs-awerage-weekly 

wage-established-daly-l7-l986y-bat-in-no-ewent-may-it-exeeed 

the-deeedentLs-actaal-wages-at-the-time-of-deathT" 

SECTION 14. SECTION 39-71-606, MCA, IS AMENDED TO READ: 

"39-71-606. Insurer to accept or deny claim within 

thirty days of receipt NOTICE OF BENEFITS AND 

ENTITLEMENTS TO CLAIMANTS -- notice of denial -- notice of 

reopening notice to employer. (l) Every insurer under any 

plan for the payment of workers' compensation benefits 

shall, within 30 days of receipt of a claim for 

compensation, either accept or deny the claim, and if denied 

shall inform the claimant and the department in writing of 

such denial~ 

(2) THE DEPARTMENT SHALL MAKE AVAILABLE TO INSURERS FOR 

DISTRIBUTION TO CLAIMANTS SUFFICIENT COPIES OF A DOCUMENT 
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DESCRIBING CURRENT BENEFITS AND ENTITLEMENTS AVAILABLE UNDER 

TITLE 39, CHAPTER 71. UPON RECEIPT OF A CLAIM, EACH INSURER 

SHALL PROMPTLY NOTIFY THE CLAIMANT IN WRITING OF POTENTIAL 

BENEFITS AND ENTITLEMENTS AVAILABLE BY PROVIDING THE 

CLAIMANT A COPY OF THE DOCUMENT PREPARED BY THE DEPARTMENT. 

tit(3) Every insurer under any plan for the payment of 

workers' compensation benefits shall notify the employer of 

the reopening of the claim within 14 days of the reopening 

of a claim for the purpose of paying compensation benefits~ 

titilll.!l Upon the request of an employer it insures, 

an insurer shall notify the employer of all compensation 

benefits that are ongoing and are being charged against that 

employer's account." 

NEW SECTION. Section 15. Severabil.ity. If a part of 

[ this act] is invalid, all valid pa·rts that are severable 

from the invalid part remain in effect. If a part of [this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

New-see~18NT--Section-28~-eodification-----instrttetien~-­

tseetiens-i4-throagh-l6t-are-intended-to-be-eediEied--as--an 

integrel--part--or--~itle--397 --chapter-Tl,-part-¼8 7 -and-the 

proYisions-of-~ie¼e--397--e~a~eer--T¼,--part--¼8,--app¼y--to 

tseetions-i4-threagh-l6t~ 

NEW SECTION. Section 16. Effective date. [This act I is 
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l effective July l, 1993. 

-End-
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HOUSE BILL NO. 361 

INTRODUCED BY HIBBARD, HARP 

BY REQUEST OF THE STATE FUND 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING 

WORKERS' COMPENSATION LAWS: DEFINING "OBJECTIVE MEDICAL 

FINDINGS": INCLUDING INCOME TO SOLE PROPRIETORS AND PARTNERS 

IN THE DEFINITION OF WAGES: REVISING INSURERS' LIABILITY FOR 

INJURIES TO WORKERS: REVISING THE PROCEDURE FOR PRESENTATION 

OF CLAIMS; REQUIRING THE INSURER TO NOTIFY CLAIMANTS OF 

BENEFITS ANO ENTITLEMENTS USING INFORMATION PROVIDED BY THE 

DEPARTMENT: REQUIRING INSURERS TO NOTIFY EMPLOYERS OF 

REOPENED CLAIMS: ALLOWING INSURERS TO SUSPEND BENEFITS TO 

WORKERS 

REVISING 

DISABILITY 

RECEIVING SOCIAL SECURITY DISABILITY BENEFITS; 

REQUIREMENTS 

BENEFITS; 

TO RECEIVE PERMANENT 

REVISING PROVISIONS 

PARTIAL 

REGARDING 

TERMINATION OF BENEFITS UPON RETIREMENT; REVISING IMPAIRMENT 

EVALUATION PROVISIONS: PR8YtBtN8-P8R-BtSe8ijN~fNEl-8P-b0MP-SijM 

SB~~bBMBN~ST ALLOWING SUSPENSION OF BENEFITS WHILE A 

CLAIMANT IS INCARCERATED FOR A MISDEMEANOR; RBYf8tN6--~HB 

BBPtNt~t8N-8P-BtSABbBB-W8RffBR7-BBPININ8-•weRKBRis-~eB-P88bA7 

PR8YtBtN8--P8R--BBSt6NA~t8N--8P--A--RBHABfbt~A~t8N-PR8YtBBRT 

eRBA~tN8-~8B--PbA€BMBN~--BBNBPt~ST REVISING REHABILITATION 

BENEFITS; AMENDING SECTIONS 39-71-116, 39-71-119, 39-71-123, 

39-71-407, 39-71-601, 39-71~606, 39-71-701, 39-71-702, 
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39-71-703, 39-71-710, 39-71-711, 39-71-721, 39-'H-14¼7 

39-71-744, 39-1¼~18¼¼7 ANO 39-71-2001, MCA: AND PROVIDING AN 

EFFECTIVE DATE," 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 39-71-116, MCA, is amended to read: 

*39-71-116. Definitions. Unless the context otherwise 

requires, words and phrases employed in this chapter have 

the following meanings: 

(1) "Administer and pay" includes all actions by the 

state fund under the Workers' Compensation Act and the 

Occupational Disease Act of Montana necessary to: 

(a) the investigation, 

claims; 

(b) payment of benefits: 

(c) setting of reserves: 

review; and settlement of 

(d) furnishing of services and facilities; and 

(e) utilization of actuarial, audit, accounting, 

vocational rehabilitation, and legal services. 

( 2 J .. Average weekly wage'' means the mean weekly 

earnings of all employees_ under covered employment, as 

defined and established annually by the Montana department 

of labor and industry. It is established at the nearest 

whole dollar number and must be adopted by the department 

prior to July l of each year. 
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(3) "Beneficiar_y" means: 

(al a surviving spouse living with or legally entitled 

to be supported by the deceased at the time of injury; 

(b) an unmarried child under th.e age of 18 years; 

(C) an unmarried child under the age of 22 years who is 

a full-time student in an accredited school or is enrolled 

in an accredited apprenticeship program; 

(d) an invalid child over the age of 18 years who is 

dependent upon the decedent for support at the time of 

injury; 

(e) a parent who is dependent upon the decedent for 

support at the time of the injury if no beneficiary, as 

defined in subsections (l)(a) through (3J(d), exists; and 

(f) a brother or sister under the age of 18 years if 

dependent upon the decedent for support at the time of the 

injury but _only until the age of 18 years and only when no 

beneficiary, as defined in subsections (3)(a) through 

(3)(e), exists, 

(4) °Casual employment" means employment not in the 

usual course of trade, business, profession, or occupation 

of the employer. 

I~) "Child" includes a posthumous child, a dependent 

stepchild, and a child legally adopted prior to the injury. 

(6) "Construction industry" means the major group of 

general contractors and operative builder·s, heavy 
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construction (other than building construction) contractors, 

and special trade contractors, listed in major groups 15 

through 17 in the 1987 Standard Industrial Classification 

Manual. The term does not include office workers, design 

professionals, se¼esftteft sales personnel, estimators, or any 

other related employment that is not directly involved on a 

regular basis in the provision of physical labor at a 

construction or renovation site. 

( 7} "Days" 

specified. 

means calendar days, unless otherwise 

(8) "Department" means the department of labor and 

industry. 

(9) "Fiscal year" means the period of time between July 

land the succeeding June 30. 

(10) •Insurer" means an employer bound by compensation 

plan No. 1, an insurance company transacting business under 

compensation plan No. 2, the state fund under compensation 

plan No. 3, or the uninsured employers' fund provided for in 

part 5 of this chapter. 

(11) "Invalid" means one who is physically or mentally 

incapacitated. 

(12) "Maximum healing" mea.ns the status reached when a 

worker is as far restored medically as the permanent 

character of the work-related injury will permit .. 

{13) "Objective medical findin.9.s" mea-ns medical 
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evidence, including but not limited to range of motion, 

atrophy, muscle strength, muscle spasm, and d½agnosCie 

~•½denee7 --subste"~*a~ed--by--e¼in¼ea¼--rindings VERIFIABLE 

FINDINGS DEMONSTRATED BY ACCEPTED DIAGNOSTIC PROCEDURES. 

Complaints of pain in the absence of e¼in~ea¼ VERIFIABLE 

findings are not considered objective medical findings. 

t¼3ti!il 11 0rder 11 means any decision, rule, direction, 

requirement, or standard of the department or arty other 

determination arrived at or decision made by the department. 

t¼4t.1..!il ''Payroll", 11 annual payroll 11
, or "annual payroll 

for the preceding year" means the average annual payroll of 

the employer for the preceding calendar year or, if the 

employer sh-a¼¼ has not rtaYe operated a sufficient or any 

length of time during 9tteh the calendar year, 12 times the 

average monthly payroll for the current year. However, an 

estimate may be made by the department for any employer 

starting in business if "o average payrolls are not 

available. This estimate is to be adjusted by additional 

payment by the employer or refund by the department, as the 

case may actually be, on December 31 of stteh the current 

year. An employer's payroll must be computed by calculating 

all wages, as defined in 39-71-123, that are paid by an 

employer. 

t¼St ll§.1 "Permanent partial disability" means a 

condition, after a worker has reached maximum healing, in 
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which a worker: 

(a) has a medically determined physical restriction as 

a result of an injury as defined in 39-71-119; and 

(b) iS able to return to work in some capacity but the 

physical restriction impairs the worker's ability to work. 

tt6til.ll "Permanent total disability" means a condition 

resulting from injury as defined in this chapter, after a 

wOrker reaches maximum healing, in which a worker has no 

reasonable prospect of physically performing regular 

employment, as determined after a vocational rehabilitation 

evaluation~ Regular employment means work on a recurring 

basis performed for remuneration in a trade, business, 

profession, or other occupation in this state. Lack of 

immediate job openings is not a factor to be considered in 

determining if a worker is permanently tota~iy disabled. 

t½~till.l The term "physician" includes "surgeon" and in 

either case means one authorized by law to practice ~i~ the 

person's profession in this state. 

t¼Btl.!.ll The "plant of the employer" includes the place 

of business of a third person while the employer has access 

to or control over 9Heh the place of business for the 

purpose of carrying on hi9 the employer's usual trade, 

business, or occupation. 

tt9tll.Ql "Public corporation'" rne,rns the 

county, municipal corporation, school district, 
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under com.m:ission form of government or special charter, 

town, o.r vil.laqe. 

ti!&t1.fil "Reasonably safe place to work" means that the 

place of employment has been made as free from danger to the 

life or safety of t·he employee as the nature of the 

emp-loyment will reasonably permit. 

ti!rt111.l "Reasonably safe tools and appliances" are st1eh 

tools and appliances m,-are adapted to and are reasonably 

aafe for use for the particular purpose for which they are 

furnished. 

ti¾!t.ull "Temporary service contractor 11 means any 

person, firm, association, or corporation conducting 

business that employs individuals directly for the purpose 

of furnishing the services of those individuals on a 

part-time or temporary basis to others. 

ti3t11.il "Temporary total dis.ability" means a condition 

resulting from an injury as d.efined in this chapter that 

results in total loss of wages and exists until the injured 

worker reaches maximum healing. 

ti4jillJ_ "Temporary worker 11 means a worker whose 

services are furnished to another on a part-time or 

tefllpOr.ary basis to substitute f'or a permanent employee 

leave or to meet an emergency or short-term workload. 

on 

ti'Stil,il 11 Year", 

calendar year." 

unless 
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Section 2. section 39-71-119, MCA, is amended to read.: 

•39-71-119. Injury and accident defined. (l) "Injury• 

or "injured" means: 

(a) internal or external physical harm to the body that 

is established by objective medical findings; 

(b) damage to prosthetic devices or appliances, except 

for damage to eyegiasaes, contact lenses, dentures, or 

hearing ilids.; or 

(c) death. 

(2) An injury is caused by an accident. An accident is: 

(a) an unexpected traumatic incident or unusual strain; 

(b) 

(C) 

identifiable by time and place of occurrence; 

identifiable by member or part of t·he 

affected; and 

body 

(d) caused by a specific event on a single day or 

during a single work shift. 

(3) .. Injury" or "injured" does not mean a physical or 

mental condition arising from: 

(a) emotional or mental stress; or 

(b) a nonphysical stimulus or activity. 

(4) "Injury" or "injured" does not include a disease 

that is not caused by an accident. 

(5) 1!l A cardiovascular, pulmonary, respiratory, or 

other disease, cerebrovascular accident, or myocardial 

infarction suffered by a worker is an injury only if the 
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accident is the primary cause of the cumulative physical 

harm in relation to other factors contributing to the 

physical harm. 

(b) "Primary cause'', as used in subsection (S)(a), 

means a cause that, with a reasonable degree of medical 

certaintt1. 1s res2onsible for more than 50\ of the 

cumulattve_~sical harm." 

Section 3. section 39-71-123, MCA, is a111ended to read: 

"39-71-123. Wages defined. ( l) "Wages" means the gross 

remuneration paid in money, or in a substitute for money, 

for services rendered by an employee, or income provided for 

in subsection ll.1.ill· Wages include but are not limited to: 

(a) commissions, bonuses, and remuneration at the 

regular hourly rate for overtime work, holidays, vacations, 

and sickness periods; 

(b) board, lodging, rent, or housing if it constitutes 

a part of the employee's remuneration and is based on its 

actual value; eftd 

(C) payments made to an employee on any basis other 

than time worked, including but not limited to piecework, an 

incentive plan, o·r profit-sharing arrangementTJ and 

® 
profit, 

income or payment in the form of a draw, wage~ net 

or subs~i~ute fs,r money received or taken by a sole 

proprietor or partner, regardle~s _of whether the sole 

proprietor or partner has performed work or provided 
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services for that remuneration. 

(2) Wages do not include: 

(a) employee expense reimbursements or allowances for 

meals, lodging, travel, subsistence, and other expenses, as 

set forth in department rules: 

( b) special 

discovery; 

rewards for individual invention or 

in 

(c) tips and other gratuities received by the employee 

excess of those documented to the employer for tax 

purposes; 

(d) contributions made by the employer to a group 

insurance or pension plan; or 

(e) vacation or sick leave benefits accrued but not 

paid. 

(3) For compensation benefit purposes, the average 

actual earnings for the four pay periods immediately 

preceding the injury are the employee•s wages, except if: 

(a) the term of employment for the same employer is 

less than four pay periods, in which case the employee 1 s 

wages are the hourly rate times the number of hours in a 

week for which the employee was hired to work; 

(b) for good cause shown by the claimant, 

four pay periods does not accurately the 

or 

the use of 

reflect the 

claimant's employment history with the employer, in which 

case the insurer may use additional pay periods. 
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(4) (al For the purpose of calculating compensation 

benefits for an employee· working concurrent employments, the 

av.e.r.age actual wages must be calculated as provided in 

subsection (3). 

(b) The comp.ensation benefits for a covered voluntee-r 

must be based on the av-e.rage actual wages in hi-9 the 

volun-t.ee.r 's regular employment, except self-employment as a 

sole proprietor or partner who elected not to be covered, 

from which he the volunteer is disabled by the injury 

incur.red. 

(C) The compensation benefits for an employee working 

at two or more concurrent remunera,ted employments must be 

based on the aggregate of average actual wages of all 

employments, except self-employment as a sole proprietor or 

partner who elected not to be covered, from which the 

employee is disabled by the injury incurred. 

(5) The compensation benefits and the payroll, for 

premium purposes, for a volunteer firefighter covered 

pursuant to 39-71-118(4) must be based upon a wage of n9t 

less than $900 a month and not more than 1 1/2 times the 

average weekly wage as defined in this chapte-r." 

Sectien 4. Section 39-71-407, MCA, is amended to read: 

"39-71-407. Liability of insvrers 

!!!very Each insurer is liable 

limitations. ( 1) 

for the· payment of 

compensation, in the manner and to the extent h~f"1!i~af~e-r 
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provided in this section, to an employee of an employer it 

insures who receives an injury arising out of and in the 

course of hts employment or, in the case of tits death from 

Stieh the injury, to his the employee•s beneficiaries, if 

any. 

(2) (a) An insurer is liable for an injuryL as defined 

in 39-71-119, if the injury is established by objective 

medical findings and if the claimant establishes it is more 

probable than not that: 

(i) a claimed injury has occurred; or 

(ii) a claimed injury aggravated a preexisting 

condition. If e--ee~enaab¼e AN i ni!!.!_y_ ag_gravatea a 

preexisting condition and the combination causes or prolongs 

~he disabili•ty or the need for medical treatment, the 

resultant condition is compensable only if the eempensabie 

AGGRAVATING injury is and remains the major contributing 

cause of th~ disability or need for treatment. 

fil ~ AN INSURER IS NOT LIABLE FOR A·condition ie--no~ 

eet111pe,,u1-eb¼e--es-11-eenaegttefte~-ef ARISING AFTER a compensable 

injury unless the compensable injury is the major 

contributing cause of the RESULTANT condition. 

tbt1£.l. Proof that it was medically possible that a 

claimed injury occurred or that atteh the claimed injury 

aggravated a preexisting condition is not sufficient to 

establish liability. 
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(3) An employee who suffers an injury or dies while 

traveling is not covered by this chapter unless: 

(a) (i) the employer furnishes the transportation or 

the employee receives reimbursement from the employer for 

costs of travel, gas, oil, or lodging as a part of the 

employee's benefits or employment agreement; and 

(ii) the travel is necessitated by and on behalf of the 

employer as an integral part or condition of the employment, 

or 

(b) the travel is required by the employer as part of 

the employee's job duties. 

(4) ~ An employee is not eligible for benefits 

otherwise payable under this chapter if the employee's use 

of alcohol or drugs not prescribed by a physician is the 

se¼e-and-exe¼tts¼ve major contributing cause of the in;ttry-or 

dea~h accident. However7--¼!-the-eMpioyer-ftad-know¼edge-of 

a"d-fai¼ed-to-attempt-to-9top-the-emp½eyeeis-nse-ef--a¼eeho¼ 

or-drngs7-this-s~bseetion-does-net-app¼yT 

l.!!.1 An alcohol concentration of 0.10 or greater at the 

time of the· accident canst i tu.tes a conclusive presumption 

that the consumption of alcoholic beverages was the major 

contributing cause of the accident. 

(c) The employer's permission, encouragement, or actual 

knowledge of consumption of alcoholic beverages or drugs may 

not be considered in determining the compensability of an 
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in~ 

(5) If a claimant who has reached maximum healing 

suffers a subsequent nonwork-related injury to the same part 

of the body, the workers 1 compensation insurer is not liable 

for any compensation or medical bene.fits caused by the 

subsequent nonwork-related injury. 

ill "Maj_or contributin.s, cause"1. as used in this 

section1. means a cause t-hat is the leadin.s, factor 

contributing to the result in comparison to all other 

contributing causes." 

Section 5. Section 39-71-601, MCA, is amended to read: 

"39-71-601. Statute of limitation on presentment of 

elai■ waiver. (l) In case of personal injury or death, 

all claims must be forever barred unless signed by the 

claimant or the claimant's representative and presented in 

writing to the employer, the insurer, or the department, as 

the case may be, within 12 months from the date of the 

happening of the accident, _either by the claimant or someone 

legally authorized to act fer-hiffl-i"-hi~ on the claimant's 

behalf. 

(2) The department may waive the time requirement up to 

an additional r4 ±r 24 months o"±I upon a reasonable showing 

by the claimant of. 

tat--¼aek-of-k"ow¼@d~@-or-disebi±ity, 

tbt--±atent-i"j~ry,-or 
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tet~ 

(A) LACK OF KNOWLEDGE OF DISABILITY; 

ill LATENT INJURY; OR 

ill equitable estoppel." 

Section 6. section 39-71-701, MCA, is amended to read: 

"39-71-701. Coapensation for temporary total disability 

e:rception. (1) Subject to the limitation in 39-71-736 and 

s~bseet±en SUBSECTIONS (4) AND (5) of this section, a worker 

is eligible for temporary total disability benefits when the 

worker suffers a total loss of wages as a result of an 

injury and until the worker reaches maximum healing. 

(2) The determination of temporary total _disability 

must be supported by a preponderance of Q!:uective medical 

evidence f i ndi ng·s. 

Ill Weekly compensation benefits for injury producing 

temporary total disability she¼¼-ee ~ 66 2/3\ of the wages 

received at the time of the injury. The maximum weekly 

compensation benefits may not exceed the state's average 

weekly wage at the time of injury. Temporary total 

disability benefits must be paid for the duration of the 

worker's temporary disability. The weekly benefit amount may 

not be adjusted for cost of living as provided in 

39-71~702 ( 5). 

( 4) IF THE TREATING PHY·SICIAN RELEASES A WOR-KER TO 

RETURN TO THE ~E POSITION, THE WORKER IS NO LONGER 
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ELIGIBLE FOR TEMPORARY TOTA"L DISABILITY BENEFITS, RE<;ARDLESS 

OP AVAILABILITY OP EMPLOYMENT. 

t+till If the treating physician releases a worker to 
return to the seae-position-regerd¼ess-of-a•a~¼abi¼±t,?_-of 

H1pieyment-or-to-the sn,e7 a modified7 or an alternative 

position that the individual is able and qualified to 

perform with the same employer at an equivalent or higher 

wage than he the individual received at the time of injury, 

the worker is no longer eligible fot temporary total 

disability benefits even though he the ind_ividual has not 

reached maximum healing. A worker requalifies for temporary 

total disability benefits if the modified or alternative 

position is no longer available 'for any reason to the worker 

and the worker continues to be temporarily totally disabled, 

as defined in 39-71-116. 

t5til.l In cases where it is determined that periodic 

disability benefits granted by the Social Security Act are 
payable because of the injury, the weekly benefits payable 

under this section are reduced, but not below zero, by an 

amount equal, as nearly as practica.l, to one-half the 

federal periodic benefits for such week, which amount is to 

be calculated from the date of the disability social 

security entitleme·nt. 

t6t(7) If the claimant is awarded social security 

bene.f i t-s !. the insurer may, upon notification of the 
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claimant's receipt of social security benefits, suspend 

biweekly compensation benefits for a period sufficient to 

recover any resulting overpayment of benefits. This 

subsection does not prevent a claimant and insurer from 

agreeing to a repayment plan. 

t6tfil Notwithatanding-sttbaeet¼on-t3t7--beg±nning--att¼y 

¼7-¼981,-throttgh-attne-387-¼99¼7-week¼y-eompenaation-benerits 

Eor--temporary--tota¼--diaabi¼ity-may-not-e~eeed-the-atate's 

average-week¼y-wage-oE-$i99-eatab¼ished-aa¼y-¼7-¼986~ iE--a 

verker7--after--reaching-maximttm-mediea¼-hea¼ing7-at-a-¼ater 

date-a9atn-elaims-temporary-tota¼-diaab¼¼tty--beneEita7--the 

entit¼efflent-mnst-be-estab½ished-by-written-eb;ective-med¼ea½ 

f¼nd½ngs--that--eenta¼n--anffie¼ent--h¼sterica¼--¼nfermatien 

eefl_~f!r~ng-tt"le-ee:ttse-ef-the-di-sab½¼¼ty.- 11 

Section 7. Section 39-71-702, MCA, is amended to read: 

"39-71-702. "compensation for permanent total 

disability. (ll If a worker is no longer temporarily totally 

disabled and is permanently totally disabled, as defined in 

39-71-116, the worker is eligible for permanent total 

disability benefits. Permanent total disability benefits 

must be paid for the duration of the worker's permanent 

total disability, subject to 39-71-710. 

(2) The determination of permanent total disability 

must be supported by a preponderance of ~~cti_\ce medical 

eT¼denee findin9.!J:---as---de~ermined--after--a--voeatiofta¼ 
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rehab¼¼itatien-eYa¼cat¼on. 

(3) Weekly compensation benefits for an injury 

resulting in permanent total disability aha¼l-be are 66 2/3\ 

of the wages received at the time of the injury. The maximum 

weekly compensation benefits sha¼¼ ~ not exceed the 

state's average weekly wage at the time of injury. 

(4) In cases where it is determined that periodic 

disability benefits granted by the Social Security Act are 

payable because of the injury, the weekly benefits payable 

under this section are reduced, but not below zero, by an 

amount equal, as nearly as practical, to one-half the 

federal periodic benefits for 9~eh the week, which amount is 

to be calculated from the date of the disability social 

security entitlement. 

(5) A worker's benefit amount must be adjusted for a 

cost-of-living increase on the next July l after 104 weeks 

of permanent total disability benefits have been paid and on 

each succeeding July l. A worker may not receive more than 

10 saeh adjustments. The adjustment must be the percentage 

increase, if any, in the state 1 s average weekly wage as 

adopted by the department over the state's average weekly 

wage adopted for the previous year or 3%, whichever is less. 

(6) Notwithstand±ng--sttbaeet±on--t~t7-beginning-aaly-¼7 

¼98i;-~h~ettgh-a~"e-397-¼99¼T-tke-me~ifflttffl-week¼y-eempe"satien 

beneEits-£or-perffla~eftt-tota¼-disab±¼±ty-may-not--exeeed--the 
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st:a1re.a.s--11•e1'!19'e--weelt:l:y--wa~,r--ei;--,JH9-e11tabi:i:shed-6t1i'1-:l:7 

%98h If the claimant is awarded social security benefits, 

the insur&r may, upon notification of the c.laimant's receipt 

of social security benefits, susp~nd biweekly compensation 

be·nefits for a period sufficient to recover an,y resulting 

overpa~m~~t of benef1ts. This subsection does not prevent a 

claimant a_nd_))l$1Jr_er fr~om~aqreeinq to a repayment plan. 11 

Section 8. section 39-71-703, MCA, is amended to read: 

"39-71-703. Compenaation for per.anent partial 

disability. ( 1) ff-an- An injured worker 11affer11-a--pe1'aun,ent 

pePt:iai--!1¼111tbitity--and--:i:11-i,e-:l:et1~eP-eftt±tied-~-tenipera.ry 

tst11:l:-er-pernisi,,.nt-teta:l:-di11abi:l:ity-bei,ef¼t97-t:n,.-wer1<er is 

entitled to a permanent partial disability award..- if that 

work~u_: 

(a) suffers a permanent pa-rtial disability supported by 

Ol>jective m"dical findings, and 

(b_) has an impairment rating of more than zero as 

determin...i b~ the latest edition of the American medical 

as••~i-t_ion I s. Guides to the EV.Jluation of Permanent 

I~irm.,nt and if the basis of any part of the impairment 

rendered is suPpOtted by objective medical findings. 

(2} In instances in which a preexisting condition is 

aggrav•ted by a compensable injury, the impairment rating 

used in calculating an award under this section may include 

only the additional impairment caused by the compensable 
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in~. 

t~till The permanent partial disability award 'must be 

a·rrived· at by multiplying the- percentage arrived il.t thro119h 

the calculation provided in subsection t3till by 350 

t3till An award gra1>ted an injured work.er 

week a. 

may n0.t 

exceed a permanent partial disability rating. of 100\. The. 

crituia for the rating of disability must be calcu.lated 

u•ing the medical impairment rating as determine<;! by the 

lates.t edition of the Ame-rican medical association Guid-e• to 

the Evaluation of Permanent Impairment. The percentage to be 

used in subsection tit ill must be determined by adding the 

following applicable percentages to the impairment rating: 

(a) if the claimant is 30 years of age or younger at 

the time of injury, 01; if the claimant is over 30 years of 

age but under 56 years of a.ge at the time of injury, 21, and 

if the claimant is 56 years of age or older at the time of 

injury, 3\; 

(b) for a worker who has completed less than 9 years of 

education, 3\; for a worker who has completed 9 through 12 

years of education or who has received a graduate 

equivalency diploma, 2\J for a worker who has completed more 

than 12 years of educatioa, 0\; 

(c) if a worker has no wage loss as a result of the 

industrial injury, O\; if a worker has an actu~l wage loss 

of $2 or less an hour as a result of the industrial injury, 
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101; if a worker has an actual wage loss of more than $2 an 

hour as a result of the industrial injury, 20\; and 

(d) if a worker, at the time of the injury, was 

performing heavy labor activity and after the injury the 

worker can perform only light or sedentary labor ~ctivitY, 

20\; if a worker, at the time of injury, was performing 

heavy labor activity and after the injury the worker can 

perform only medium labor activity, 15\; if a worker was 

performing medium labor activity.at the time of the injury 

and after the injury the worker can perform only light or 

sedentary labor activity, 101. 

t•till The weekly benefit rate for permanent partial 

disability is 66 2/3\ of the wages received at the time of 

injury, but the rate may not exceed one-half the state's 

average weekly wage. The weekly benefit amount established 

for an injured worker may not be changed by a subsequent 

adjustment in the state's average weekly wage for future 

fiscal years, 

t5till If a worker suffers a subsequent compensable 

injury or-ift;~ries-to-the-same-part-or-the-body OR INJURIES 

TO THE SAME PART OF THE BODY, the award payable for the 

subsequent injury may not duplicate any amounts paid for the 

previous injury or injuries and the worker may not receive 

more than a total of 350 weeks of permanent partial 

disability benefits regardless of ~e number of injuries o~ 

-21- HB 361 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0361/03 

parts--of--the--body--iftjared. The department shall make 

available to insurers information regarding the number of 

weeks of permanent partial disability benefits paid a 

claimant on injuries occurring after July 1, 1993. 

t6till As used in this section: 

(a) "heavy labor activity" means the ability to lift 

over 50 pounds occasionally or up to 50 pounds frequently: 

(bl "medium labor activity" means the ability to lift 

up_to 50 pounds occasionally or up to 25 pounds frequently; 

(c) '1 light labor activity" means the ability to lift up 

to 25 pounds occasionally or up to 10 pounds frequently; and 

(d) "sedentary labor activity" means the ability to 

lift up to 10 pounds occasionally or up to 5 pounds 

frequently. 11 

Section 9. Section 39-71-710, MCA, is amended to read: 

•39-71-110. Termination of benefits upon retirement. 

(1) If a claimant is receiving disability or rehabilitation 

compensation benefits and the claimant receives social 

secucity retirement benefits~ o~ is eligible to receive full 

social security retirement benefits, or receives retirement 

benefits from a retirement plan that is in lieu of social 

security retirement benefits, the claimant is considered to 

be retired. When the claimant is considered retired, the 

liability of the insurer is ended for payment of weg~ 

sapp¼ement, permanent partial disability benefits, permanent 
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total disability benefits, and rehabilitation compensation 

benefits. However, the insurer remains liable for temporary 

total disability benefits7--any--¼mpa¼rmen~--awe~87~ 

IMPAIRMENT AWARD, and medical benefits. 

(2) If a claimant who is eligible to receive social 

secUrity retirement benefits and is gainfully employed 

suffers a work-related injury, the insurer retains lia-bility 

for temporary total disability benefits, any impairment 

award, and medical benefits." 

Section 10. Section 39-71-711, MCA, is amended to read: 

"39-71-711. Iapair-nt evaluation -- ratings. ( l) An 

impairment rating: 

I a) is a purely medical determination and must be 

determined by an impairment evaluator after a claimant has 

reached maximum healing; 

(b) must be based on the current edition of the Guides 

to Eva.luation of Permanent Impairment published by the 

American medical association; and 

(c) mus.t be expressed as a percentage of the whole-

person; and 

(d) must be based only upon objective medical findings 

a~t:'l'i batal,¼e-t:ei-t:-fte-ee1ftfN-flSab¼e-i-n;tt PY • 

(2) A claimant or insurer, or both, may obtain an 

impairment rating from an evaluator who is a medical doctor 

or from an evaluator who is a chiropractor if the injury 
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falls within the scope of chiropractic practice. If the 

claimant and insurer cannot agree upon the rating, the 

mediation procedure in part 24 of this chapter must be 

followed. 

(3) An evaluator must be a physician licensed under 

Title 37, chapter 3, except if the claimant's treating 

physician is a chiropractor, the evaluator may b& a 

chiropractor who is certified as an evaluator under chapter 

12. 

(4) Disputes over impairment ratings are not subject to 

39-71-605." 

Sectio11 'J'J:--s-¼--i19-;>¼-·H¼.,-f!eA.,-¼s-a111ended-to-rea,i-t-­

•i19-~¼-~•¼T--e,,,.promise----aettlemeftts----aftd---lttmp-a­

pa)'lllentsT-t¼t-tat-Beftefita-111t1y-be-eoft•erted-¼ft--who¼e--to--a 

ia111p-s-n.111~ 

tit--ir--a--e-¼a~l'Mn~--and-an-tnscrer-dtsptt~~-~fte-ini~ia¼ 

ee•peneabi¼¼ty-ef-an-¼njary;-and 

t¼¼t-it-the-eiaiman~-and-iftsttrer-agree-te-a-se~t¼emen~T 

tbt--'l'he-agreeB1e,,t-ia-11ttb;eet--to--depart,meftt,--appro•a:I:. 

'l'he--departB1ente--B1ay--d¼11appro•e--aft--agreemene--aftder--t,hia 

seetieft--en¼y--i~--~h~re--is--m,t--a-reaseflabie-di•Jntte-e'l't!r 

eempefteabiH,teyT 

tet--Spon--appreYa¼7---ehe---agreement---eoftatit~tea---a 

eOftlproB1ise-aftd-relea11e-9ettlemefti:-ftftd-mey-ftet-be-reopened-by 

the-departmentT 
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HB 0361/03 

by--asiftg--the--.,,,st--reeent--table--a£--¼¼£e--e,rpeetaney-as 

pttb¼¼shed-by-the-~n¼ted-States-nat¼enal--eenter--£ar--hea¼th 

stat-i-s-t¼es-= 

t6tfil--Sabtt,et-ta-the-ether-prev¼a¼ens-e£-th¼s-seettt>ftT 

tfte--depart1t1il!'ftt--fta9-£i1:1¼:¼-pewe-r7-aathe-r¼ty7-aftd-;1:1r-i-ed:iet-i-on 

to-a½iew7~app~o•ll!'7-er-eeftd-i-~-i-en-eempromise--sett¼ements-~£or 

eny--type-.-ef--~nef¼te-~preYided--£er-ander-th¼s--eltapt.,r-er 

:l:1t111p-ea111-payl!lents-agreed-te-by--werltere--and--¼nsttrersT--A¼l 

saeh--eemprCtll\iae--sett¼emeftts-and-½ttmp-s1:1m-payments-are-ve-i-d 

w¼theat-th~-eppreYei-e£--the--depart111entT--Appre•a:l:--by--the 

depart111ent-1111tat-be-¼n-wr¼t¼ngT-~he-depart111ent-shali-d¼reetly 

net¼fy-a-e¼a¼111Snt-ef-a-depart111ent-erder-apprev¼ng-er-deny¼ng 

e-e¼a-i-mentis-eomprem-i-se-er-¼amp-sttm-paymeft~T 

tit1!!1--A--d¼spttte--between--a--eia¼lllant--and-an-¼nsttrer 

regard-i-n9--the--eon•e~s-i-en--ef--b-i-week¼y--payments---i-nto---a 

¼ttmp-ettm---i-s--eonsidered-a-d-i-spttte;-for-which-a-med¼ater-and 

the-worltll!rs.L-eeftlpen.sa·t-i-on--eenrt-have-;ttriscliet-i-on-te-111aat,e--a 

deter.minatie~T--¼f--a"--±nsarer--end--a--e½aimant-agre~-te-a 

eempremiae-and-re¼ease-aett¼ement-or-a-¼~mp-stt■-paylllent--bttt 

tfte--eepar~ment--d¼sap~'M'•es--the-agreeaentT-tfte-partiea-Jftay 

reQ12eSt--tfte--werkers~--eCfflpeftsatie"--eeart--te--rev¼ew--the 

department~s-deeiaionau 

Section 11. Section 39-71-744, MCA, is amended to read: 

"39-71-744. Benefits not due while claimant is 

incarcerated. A claimant is not eligible for any disability 
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or rehabilitation compensation benefits while the c.l.aimant 

is incarcerated as the result of conviction of a felony £! 

is incarcerated fer AS A RESULT OF A CONVICTION OF ~ 

misdemeanor in a county jail for a period exceeding 30 days. 

The insurer remains liable for medical benefits. Ne~ time 

limit on benefits otherwis·e provided in this chapter is !12!. 

extended due to a period of incarceration." 

Section lit:--seet¼en--.a9-~¼--¾8¼¼7--M£A7--u--allleftded--~e-­

read-: 

•39-i¼-¼8i¼T--8ef¼n¼ti-ensT--As-tt-d-¼n-th¼s-ehaptery-the 

fe¼lew¼ng-de£¼n¼t¼ene-app:l:yT 

tlt--•Beard-e£-rehabtt¼tatien-eerti£¼eat¼en"--means--the 

nanpr-H¼tT--¼ndependentT-£ee-stPnetared-organizttien~tnat-¼a 

a-aem.ber-of-the-nat¼onal-eem111issien--fer--fteaitft--eert¼fy¼ft9 

agene¼es--and--that-¼s-eetablished-te-eert¼fy-rehab¼:1:itat¼en 

pr-aet¼t'!'o.nersT 

fit-- 0 Bisab¼ed-werker•-mea.ns-e.ne--wh-o--has--a--med¼eai¼y 

determ¼ned--restr½etienr--estabiished--by--ebjeet¼Ye-med¼ea¼ 

f¼ndin.!..!..Z.--res~¼tift~--from--a---work-re¼a~ed---in;ttry---that 

pree:l:ttdes-~he--werlter--£re111-rett1rn*ng-te-t!,e-;eb-the-werlter 

he:l:d-at-the-tme-.0£-tne--ift;ttry7--end--£er--whe11--en-the-jeb 

tra¼n¼n,T-edaeatien7-or-tra¼n¼.n9-½9-.neee-saary-to-pro¥ide-the 

werlter-with-the-eapab¼:l:¼ty-te-retarft-te-werltT 

t3t--•·Re!,ab¼:l:ttat¼an--befte£¼ts•--111eans-benefits-pre•~d 

¼n-3!J-i:1:-:l:883y-39-ii-i8!!57-fseet¼en-i6fT-and-39-il-r88:l:T 
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t♦t--ff-a-werker-¼e-net-eepab¼e--ef--retarn¼ng--te--werk 

w¼~ftont-cn-the-;eb-traintngT-a-shert-term-r-etraining-pro~raM 

ef-¼i-■enths-o-r-¼es·s-er-a-¼eng-term-retra¼n¼n4-pre~raffl-ef-ap 

te--¼84--weeks-and-rehebi¼itet¼en-benefits-end-ser•¼ees-mast 

be-pre•ided-pttrsttant-te-a-rehebi¼itetien-p¼anT 

tSt--~he--pre•is¼ens--o£--39-Ti-¼83i---a¼ee---app¼y---te 

eooperat¼en--w¼th--a--rehab¼¼¼tat¼on-p~ev¼der-ander-tseet½en 

¼6t-and-th¼a-eeet¼enT 

NBW-SBe~10N,--Section 1v~-oeb-piae1'fflent-bene£~ts7-t¼i-A--

werker-¼e-e¼¼g¼bie-fer-;ob-p¼aeeaent-benefits-if~ 

tat--efte-worke-r-has-not-rttnrned-te-we~k;-end 

tbt--the-werker-hae-the-eapabi¼ity-to-retarn-te-werk-bat 

hae-e-med¼ea¼¼y--detePBl¼ned--reetriet¼en--reaa¼t¼ng--frem--a 

wer~-re¼ated-¼ft;ar7-tftet-pree¼ades-the-werker-Erem-return¼ng 

to-the-;ob-the-worker-he¼d-at-the-t¼me-0£-the-¼n;aryT 

tit--1£---the---werker--¼s--ent¼t¼ed--to--;eb--p¼aeement 

beneEita7-a-voeatiena¼-reheb¼i¼tet¼en-provideP-shai¼--assist 

the--worker-¼n-aet¼ve½y-seeking-emp¼eyment-and-the-weffter-is 

to-reeei•e-week¼y-beftefies-nee-to--exeeed--8--weeks--a~--tfte 

teaperary-tota¼-disab¼¼¼ty-rateT 

Section 12. Section 39-71-2001, MCA, is amended to 

read: 

"39-71-2001. Rehabilitation benefits. (l) B•eepi:--as 

-pro•¼ded-in-sabseet¼on-t5t7 An-¼n;.,red a-di-eabied AN INJURED 

worker is eligible for rehabilitation benefits if: 
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(a) the--¼n;ary-eea¼te-¼n-peraanent-part¼a¼-d¼aab¼¼¼ty 

or-per-nent-teta¼-d¼aabi¼¼ty-as-defined--in--39-Ti-¼¼6 ~ 

-r~er--hae--not--ret .... ned--te--work THE INJURY RESULTS IN 

PERMANENT PARTIAL DISABILITY OR PERMANENT TOTAL DlSIIBILITY 

AS DEFINED IN 39-71-116: 

tbt--a--pltys¼eian--eertifies--that-the-in;ared-werker-¼■ 

phyaiea¼¼y-anabtt-to-werk-at-the-;eb-the-werker-he¼d-at--the 

~ime-ef-~fte-in;ary~ 

(Bl A PHYSICIAN CERTIFIES THAT THE INJURED IIORKER IS 

PHYSICALLY UNABLE TO WORK AT THE JOB THE WORKER HELD AT THE 

TIME OF THE INJURYi 

tetill1£l a rehabilitation plan completed by a 

rehabilitation provider and designated by the insurer 

certifies that the injured worker has reasonable vocational 

goals and a reemployment and wage potential with 

rehabilitation. The plan must take into consideration the 

worker's age, education, training, wock history, residual 

physical capacities, and vocational interests. 

tdt~ a rehabilitation plan between--the-in;ared 

werker-and-the-¼nsttrer BETWEEN THE INJURED WORKER AND THE 

INSURER is filed with the department. If the plan calls for 

the expenditure of funds under 39-71-1004, the department 

shall authorize_ the department of social and rehabilitation 

services to use the funds. 

fit--Ptter-~e-~he-~i¼iftf!J::-ef--~he--r~hahiii~stiofl--pian7 

-32- HB 361 



l 

2 

3 

4 

5 

6 

7 

8 

g 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0361/03 

rehab¼¼itatioft--benet¼ts--~t--the-in;ttred-wer~~rie-temporary 

tetal-disabi¼ity-rate-are-payable-te-a--disabled--werker--by 

the--insttrer--bttt--are--net--dedttetible--frem--the--benefits 

preYided-in-e~beeetion-t3t• 

titfilill After filing the rehabilitation plan with the 

department, the in;ttred disabled INJURED worker is entitled 

to receive rehabilitation benefits at the injured worker's 

temporary total disability rate. The benefits must be paid 

for the period specified in the rehabilitation plan, not to 

exceed 104 weeks. Rehabilitation benefits must be paid 

during a reasonable period, not to exceed 10 weeks, while 

the worker is waiting to begin the a~reed-ttr><>ft AGREED-UPON 

rehabilitation plan, Rehabilitation benefits must be paid 

biweekly while the worker is satisfactorily completing the 

agreed-upon rehabilitation plan, 

t3t--!f--the--renabilitat¼en--plan--prevides---fer---;eb 

plaeement7-a-veeatiena¼-rehabilitatien-previder-sna¼¼-assist 

the--worker--in-ebtaining-ether-emp¼eyment-and-the-werker-is 

ent¼tled-te-week¼y-benefits-fer-a-peried--net--te--eKeeed--8 

weeks--at--the-werker~a-temperary-teta¼-d¼sab-ility-rateT-ifT 

a£ter-reeeiving-benefita-under-this-subeeetien,--tfte--worker 

deeides--te-preeeed-witn-a-renabilitatien-plan7-tne-weeks-in 

wnien-benefits-were-paid-ttnder-tnis-sttbseet¼en--may--net--be 

eredited--aga¼nst-the-lftftx¼mttm-ef-¼84-week9-ef-rehebi¼¼tetio" 

benefits-pre•±ded-in-tn¼s-seetienT 
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t•t--lf-there-is-a-d¼spttte--as--te--whetner--an--in;ured 

werker--ean-retttrn-te-tne-;eb-tne-werker-neld-at-the-tiMe-ef 

in;ttry7--the--insttrer--shal¼--designate---a---renab¼¼¼tat¼en 

proYider--to--eyaittate--end-determ¼ne-whether-tfte-werker-een 

retttrn-te-the-;eb-neld-at-the--t¼me--ef--±n;ttryT--ff--it--ia 

determ¼ned-that-he-~he-wo~ke~-eannet7-tfte-werker-is-ent¼~¼ed 

to--rehabi¼itation--bene£its--and--9erv¼ees--ae--proyided-in 

sttbseetien-titT 

ill IF THE REHABILITATION PLAN PROVIDES FOR JOB 

PLACEMENT, A VOCATIONAL REHABILITATION PROVIDER SHALL ASSIST 

THE WORKER IN OBTAINING OTHER EMPLOYMENT AND THE WORKER IS 

ENTITLED TO WEEKLY BENEFITS !'OR A PERIOD NOT TO EXCEED 8 

WEEKS AT THE WORKER'S TEMPORARY TOTAL DISABILITY RATE, IF, 

AFTER RECEIVING BENEFITS UNDER THIS SUBSECTION, THE WORKER 

DECIDES TO PROCEED WITH A REHABILITATION PLAN, THE WEEKS IN 

WHICH BENEFITS WERE PAID UNDER THIS SUBSECTION MAY NOT BE 

CREDITED AGAINST THE MAXIMUM OF 104 WEEKS OF REHABILITATION 

BENEFITS PROVIDED IN THIS SECTION. 

(4) IF THERE IS A DISPUTE AS TO WHETHER AN INJURED 

WORKER CAN RETURN TO THE JOB THE WORKER HELD AT THE TIME OF 

INJURY 1 THE INSURER SHALL DESIGNATE A REHABILITATION 

PROVIDER TO EVALUATE AND DETERMINE WHETHER THE WORKER CAN 

RETURN TO THE JOB HELD AT THE TIME OF INJURY. IF IT IS 

DETERMINED THAT THE WORKER CANNOT, THE WORKER IS ENTITLED TO 

REHABILITATION_ BENEFITS AND SERVICES AS PROVIDED IN 

-34- HB 361 
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SUBSECTION ( 2) . 

tst±fil21 · A worker -y not receive temporary total o.r 

biweekly permanent partial disability benefits and 

rehabilitation benefits during the same period of time. 

tf>tillill The rehabilitation provider, as authorized by 

the insurer, shall continue to work with and assist t·he 

injured worker until the reha.bilitation plan is completed. 

f?t(7) Unless a worker becomes a disabled worker within 

l year of reaching max-imu.m medical improvement, a worker is 

not eli3.ible for rehabilitation bimefits throu.9.h a 

rehabilitation E,la.n." 

~tion 13. Section 39-71-721, MCA, is amended to read: 

•39-71-121. Coapensation for injury causin<J death 

lillitation. (1) (a) If an injured employee dies and the 

injury was the proximate ca-use of saeh death, then the 

beneficiary of the deceased is entitled to the same 

compensation as though the death occurred immediately 

following the injury. A beneficiary's eligibility for 

benefits commences after the date of death, and the benefit 

lev-,l is established a.s set forth in subsection ( 2). 

( b) The insu.rer is entitled to recover any overpayments 

or compensation paid in a lump sum to a worker prior to 

death but not yet recouped .• The ins.urer shall recover suel'I 

pay1mmts from the beneficiary's biweekly payments as 

provided in 39-71-74ltStillill-
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(2) To beneficiaries as defined in 39-71-116(3) (a) 

through (3)(d), weekly compensation benefits for an inju,ry 

causing death are 66 2/31, of the decedent's wages. The 

maximum weekly c0111pensation benefit may not e-xceed the 

state-' s ave-rage weekly wa.ge at the time o_f injury. The 

minimum weekly compensation benefit is 50\ of the state's 

average weekly wage, but ¼it-ne-ev-t it may ¼t not exceed 

the decedent's actual WA<JeB at the time of his de.a th. 

(3) To beneficiaries as defined in 39-71-ll6(3)(e) and 

(3)(f), weekly benefits must be paid to the extent of the 

depende.ncy at the time of the injury, subject to a maximum 

o.f fi6 2/3\ of the decedent·' s wages. The maximum weekly 

compensation aay not exceed the state's average weekly wage 

at the time of injury. 

(4) If the decedent leaves no beneficiary as defined in 

39-71-116, a lump-sum payment of $3,000 must be paid to the 

decedent's surviving par-ent or parents. 

(5) If any beneficiary of a deceased employee dies, the 

right of saeh the beneficiary to compensation under this 

chapt·er ceases. Death benefits must be paid to a surviving 

spouse for 500 weeks subsequent to the date of the deceas-,d 

employee's death or until the spouse's remarriage, whichever 

occurs first. A-fter benefit payments cease to a survivin9 

spouse, death benefits must be paid to beneficiaries, if 

any, as defined in 39-71-116(3)(b) through (3)(d). 
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(6) In all cases, benefits must be paid to 

beneficiaries, as defined in 39-71-116. 

(7) Benefits paid under this section may not be 

adjusted for cost of living as provided in 39-71-702. 

tBt--Notwithstanding--subseetiens-tit-and-t3t7-beginning 

6uly-l7-l9811-thr0ugh-6une--387--i99l1--the--.... ximum--weekly 

eompensation--bene£¼ts--for--tn;ury--eauaing--death--may-not 

exeeed-the-state~s-awerage-weekiy~wage-of--$i99--estab¼iahed 

6u¼y-¼7-i986T-Beg¼nn¼ng-auly-¼,-¼9811-thr0ugh-6ttne-387-¼99l, 

the--minimum--week¼y--e0mpensat¼0n--£0r-¼n;ury-eaua¼ng-death 

ahal¼-be-$¼49T587-vhieh-is-S8t-0£-the-state~s-awerage-week¼y 

wage-eetab¼ished-dttJy-¼ 7 -¼9867 -bttt-in-no-eYent~may-¼t-exeeed 

the-deeedent~s-aetua¼-wa~ea-at-the-tiffle-of-deathT" 

SECTION 14. SECTION 39-71-606, MCA, IS AMENDED TO READ: 

"39-71-606. Insurer to accept or deny claim within 

thirty days of receipt NOTICE OF BENEFITS AND 

ENTITLEMENTS TO CLAIMANTS -- notice of denial -- notice of 

rec~ notice to employer. (l} Every insurer under any 

plan for the payment of workers' compensation benefits 

shall, within 30 days of receipt of a claim for 

compensation, either accept or deny the claim, and if denied 

shall inform the claimant and the department in writing of 

such denial. 

(2) THE DEPARTMENT SHALL MAKE AVAILABLE TO INSURERS FOR 

DISTRIBUTION TO CLAIMANTS SUFFICIENT COPIES _OF A DOCUMENT 
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DESCRIBING CURRENT BENEFITS AND ENTITLEMENTS AVAILABLE UNDER 

TITLE 39, CHAPTER 71. UPON RECEIPT OF A CLAIM, EACH INSURER 

SHALL PROMPTLY NOTIFY THE CLAIMANT IN WRITING OF POTENTIAL 

BENEFITS AND ENTITLEMENTS AVAILABLE BY PROVIDING THE 

CLAIMANT A COPY OF THE DOCUMENT PREPARED BY THE DEPARTMENT. 

fit(3) Every insurer under any plan for the payment of 

workers' compensation benefits shall notify the employer of 

the reopening of the claim within 14 days of the reopening 

of a claim for the purpose of paying compensation benefits. 

titfilill Upon the request of an employer it insures, 

an insurer shall notify the employer of all compensation 

benefits that are ongoing and are being charged against that 

employer 1 s account." 

NEW SECTION. Section 15. Severability. If a part of 

[this act) is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

NBW-SEE~¾8N~--Sec'tion-28~-eedftfestfeft-----instrttetion~-­

tseetiens-¼4-threugh-¼6t-are-intended-te-be-eodified--as--an 

integra¼--part--ef--~it¼e--,97--ehapter-T¼,-part-±87-and-the 

provieione-e£-~itle--39,--ehapter--~¼ 7--part--%97--eppiy--to 

tseetions-¼4-th~eugh-¼6tT 

NEW SECTION. Section 16. Effective date. [This act J is 
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1 effective July l, 1993. 

-End-
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