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%0?,56 BILL NO. ﬂ_
INTRODUCED By’}qéun : /)4;{'}9

BY REQUEST OF THE STATE FUND

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING
WORKERS' COMPENSATION LAWS; DEFINING “OBJECTIVE MEDICAL
FINDINGS"; INCLUDING INCOME TO SOLE PROPRIETORS AND PARTNERS
IN THE DEFINITION OF WAGES; REVISING INSURERS' LIABILITY FOR
INJURIES TO WORKERS; REVISING THE PROCEDURE FOR PRESENTATION
OF CLAIMS; ALLOWING INSURERS TO SUSPEND BENEFITS TO WORKERS
RECEIVING SOCIAL SECURITY DISABILITY BENEFITS; REVISING
REQUIREMENTS TO RECEIVE PERMANENT PARTIAL DISABILITY
BENEFITS; REVISING PROVISIONS REGARDING TERMINATION OF
BENEFITS UPON RETIREMENT; REVISING IMPAIRMENT EVALUATION
PROVISIONS; PROVIDING FOR DISCOUNTING OF LUMP-SUM
SETTLEMENTS; ALLOWING SUSPENSION OCOF BENEFITS WHILE A
CLAIMANT IS INCARCERATED FOR A MISDEMEANOR; REVISING THE
DEFINITION OF DISABLED WORKER; DEFINING "WORKER'S JOB POOL";
PROVIDING FOR DESIGNATION OF A REHABILITATION PROVIDER;
CREATING JOB PLACEMENT BENEFITS; REVISING REHABILITATION
BENEFITS; AMENDING SECTIONS 39-71-116, 39-71-119, 39-71-123,
39-71-407, 39-71-601, 39-71-701,

39-71-702, 39-71-701,

39-71-710, 39-71-711, 36-71-721, 39-71-741, 39-71-744,

39-71-1011, AND 39-71-2001, MCA: AND PROVIDING AN EFFECTIVE
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BE IT ENACTED RY THE LEGISLATURE OF THE STATE OF MONTANA:
Section 1. section 39-71-116, MCA, is amended to read:
®"39-71-116. Definitions. Unless the context otherwise

requires, words and phrases employed in this chapter have

the following meanings:

{1) "Administer and pay" includes all actions by the
state fund under the Workers' Compensation Act and the
Occupational Disease Act of Montana necessary to:

{a) the inveatigation, review, and settlement of
claims;

(b) payment of benefits;

{c) setting of reserves;

(d} furnishing of services and facilities; and

{e)y utilization of actuarial, audit, accounting,
vocational rehabilitation, and legal services.

{2) "Average weekly wage" means the mean weekly
earnings of all employees under covered employment, as
defined and established annually by the Montana department
of labor and industry. It is established at the nearest
whole dollar number and must be adopted by the department
prior to July 1 of each year.

{3) "Beneficiary" means:

(a) a surviving spouse living with or legally entitled

to be suypported by the deceased at the time of injury:
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{b) an unmarried child under the age of 18 years;

{c) an unmarried child under the age of 22 years who is
a Ffull-time student in an accredited school or is enrolled
in an accredited apprenticeship program;

{d) an invalid child over the age of 18 years who is
dependent upon the decedent for support at the time of
injury;

{e) a parent who is dependent upon the decedent for
support at the time of the injury if no beneficiary, as
defined in subsections (3)({a} through (3)(d), exists; and

(£) a brother or sister under the age of 18 years if
dependent upon the decedent for support at the time of the
injury but only until the age of 18 years and only when no
beneficiary, as defined in subsections (3){a) through
(3)(e), exists.

{4) *Casual employment® means employment not in the
usual course of trade, business, profession, or occupation
of the employer,

{5) “Child® includes a posthumous child, a dependent
stepchild, and a child legally adopted prior to the injury.

{6} "Construction industry” means the major group of
general contractors and operative builders, heavy
construction (other than building construction) contractors,
and special trade contractors, listed in major groups 15

through 17 in the 1987 Standard Industrial Classification
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Manual. The term does not include office worke:-s, design

professionals, saiesmen sales personnel, estimators, or any

other related employment that is not directly inv=lved on a
regular basis in the provision of physical lasor at a
construction or renovation site.

(7) “Days*“ means calendar days, unless otherwise
specified.

(8) “Department™ means the department of iabor and
industry.

(9) "Fiscal year"®" means the period of time bec-ween July
1 and the succeeding June 30,

(10) “"Insurer" means an employer bound by campensation
plan No. 1, an insurance company transacting business under
compensation plan No. 2, the state fund under compensation
plan No. 3, or the uninsured employers' fund provided for in
part 5 of this chapter.

{11y "Invalid" means one who is physically or mentally
incapacitated.

{12) "Maximum healing™ means the status reaccwed when a
worker is as far restored medically as the permanent
character of the work-related injury will permit.

{13) "Objective medical findings"™ means medical

evidence, including but not limited to range <f motiocn,

atrophy, muscle strength, muscle spasm, and &iagnostic

evidence, substantiated by clinical findings. Comp.aints of
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pain_in the abgsence of clinical findings are not considered

objective medical findings.

+¥3¥(14) “Order”™ means any decision, rule, direction,
requirement, or standard of the department or any other
determination arrived at or decision made by the department.

t343(15) "Payroll"”, "annual payrecll", or "annual payroll
for the preceding year" means the average annual payroll of
the employer for the preceding calendar year or, if the
employer shait has not have operated a sufficient or any
length of time during sueh the calendar year, 12 times the
average monthly payroll for the current year. However, an

estimate may be made by the department for any employer

starting in business if ne average payrclis are nok

available. This estimate is to be adjusted by additional
payment by the employer or refund by the department, as the
cage may actually be, on December 31 of such the current
year. An employer's payroll must be computed by calculating
all wages, as defined in 39-71-123, that are paid by an
employer.

€35¥%(16) “Permanent partial disability" means a
condition, after a worker has reacﬁed maximum healing, in
which a worker:

{a) has a medically determined physical restriction as
a result of an injury as defined in 39-71-119; and

{b) is able to return to work in some capacity but the
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physical restriction i-pairs the worker’'s ability to work.
t36%(17) “Permanent total disability" means a condition
resulting from injury as defined in this chapter, after a
worker reaches maximum healing, in which a worker has no
reasonable prospect of physically performing regular

employment, as determined after a vocational rehabilitation

evaluation. HRegular employment means work on a recurring
basis performed for remuneration in a trade, business,
profession, or othﬁr occupation in this state. Lack of
immediate job cpenings is not a factor to be considered in
determining if a worker is permanently totally disabled.

t++73(18) The term "physician" includes "surgeon* and in
either case means one authorized by law to practice his the
person's profession in this state.

+384(19) The “plant of the employer®” includes the place
of business of a third person while the employer has access
to or control over sueh the place of business for the

purpose of carrying on hia the employer's usual trade,

business, or occupation.

t199(20) “Public corporation® means the state or any
county, municipal corporation, school district, «city, city
under commission form of government or special charter,
town, or village.

t289(21) “"Reasonably safe place to work"™ means that the

Place of employment has been made as free from danger to the

-6
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life or safety of the employee as the pature of the
employment will reasonably permit.

t2%3{22) "Reasonably safe tools and appliances"™ are such
tools and appliances as-are adapted to and amre reasonably
safe for use for the particular purpose for which they are
furnished.

f?ijiggl "Temporary service contractor™ means any
person, firm, association, or corporation conducting
business that employs individuals directly for the purpose
of furnishing the 3services of those individuals on a
part-time or temporary basis to others.

+233(24) “Temporary total disability” means a condition
resulting from an injury as defined in this chapter that
results in total loss of wages and exists until the injured
worker reaches maximum healing.

t244(25) "Temporary worker" means a worker whose
services are furnished te another on a part-time aor
temporary basis to substitute for a permanent emplcyee on
leave or to meet an emergency or short-term workload.

+259(26) “Year", unless otherwise specified, means
calendar year."

Section 2. Ssection 39-71-119, MCA, is amended to read:

"39-71-119. Injury and accident defined. {1} “Injury”
or "injured” means:

(a) internal or external physical harm to the body that
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is established by objective medical findings;

(b) damage to prosthetic devices or appliances, except
for damage toc eyeglasses, contact 1lenses, dentures, or
hearing aids; or

(¢} death.

(2) An injury is caused by an accident. An accident is:

{(a) an unexpected traumatic incident or unusual strain;

(b) identifiable by time and place of occurrence;

(c) identifiable by member or part of the body
atfected; and

(d) caused by a specific event on a single day or
during a single work shift.

(3) “Injury" or "injured" does not mean a physical or
mental condition arising from:

(a) emotional or mental stress; or

(b) a nonphysical stimulus or activity.

(4) ™Injury® or *injured" does not include a disease
that is not caused by an accident.

{5) f{a) A cardiovascular, pulmonary, respiratory, or
other disease, cerebrovascular accident, or myocardial
infarction suffered by a worker is an injury only if the
accident is the primary cause of the cumulative physical
harm in relation to other factors contributing to the
physical harm.

{(b) “"Primary cause", as used in _subgection (S})(a},
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means a cause that, with a reasonable degree of medical

certainty, is responsible for more than 50% of the

cumylative physical harm."

Section 3. section 39-71-123, MCA, is amended to read:

*39-71-123. Wa defined. (1) "Wages™ means the gross
ges 9 .

remuneration paid in money, or in a substitute for money,

for services rendered by an employee, or income provided for

in subsection (1){d). Wages include but are not limited to:

{a) commissions, bonuses, and remuneration at the
regular hourly rate for overtime work, holidays, wvacations,
and sickness pericds;

(b) board, 1lodging, rent, or housing if it constitutes
a part of the employee's remuneration and is bhased on its
actual value; and

(c) payments made to an employee on any basis other
than time worked, including but not limited to piecework, an
incentive plan, or profit-sharing arrangements; and

(d) income or payment in the form of a draw, wage, net

profit, or subsatitute for money received or taken by a sole

preoprletor or partner, regardless of whether the sole

proprietor or partner has performed work or provided

services for that remuneration.

{2) Wwages do not include:
(a) employee expenge reimbursements Or allowances for

meals, lodging, travel, subsistence, and other expenses, as
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set forth in department rules;

{b) special rewards for individual invention or
discovery;

(c) tips and other gratuities received by the employee
in excess of those documented to the employer for tax
pu}poses:

(d) contributions made by the employer to a group
insurance or pension plan; or

(e) wvacation or sick leave benefits accrued but not
paid.

(3) For compensation benefit purposes, the average
actual earnings for the four pay periods immediately
preceding the injury are the employee's wages, except if:

{(a) the term of employment for the same employer is
less than four pay pericds, in which case the employee's
wages are the hourly rate times the number of hours in a
week for which the employee was hired to work; or

(b) for good cause shown by the claimant, the use of
the four pay periods does not accurately reflect the
claimant's employment history with the employer, in which
case the insurer may use additional pay periods.

(¢) (a) For the purpope of calculating compensation
benefits for an employee working concurrent employments, the
average actual wages must be calculated as provided in

subsection (3).

-10-
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{b) The compensation benefits for a covered volunteer
must be based on the average actual wages in his the
volunteer's regular employment, except self-employment as a
sole proprietor or partner who elected not to be covered,
from which he the volunteer is disabled by the injury
incurred.

{c) The compensation benefits for an employee working
at two or more concurrent remunerated employments must be
based on the aggregate of average actual wages of all
emplaoyments, except self-employment as a sole proprietor or
partner who elected not to be covered, from which the
employee is disabled by the injury incurred.

(5) The compensation benefits and the payroll, for
premium purposes, for a volunteer firefighter cavered
pursuant to 39-71-118(4) must be based upon a wage of not
less than $900 a month and not more than 1 1/2 times the
average weekly wage as defined in this chapter.”

Section 4. section 39-71-407, MCA, is amended to read:

®39-71-407. Liability of insurers — limitations. (1)
Bvery Each  insurer is liable for the payment of
compensation, in the manner and to the extent hereinafter

provided in this section, to an employee of an employer it

insures who receives an injury arising out of and in the
course of his employment or, in the case of his death from

such the injury, to his the employee's beneficiaries, if
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any.
{2) (a) An insurer is liable for an injury, as defined

in 39-71-119, if the injury is established by objective

medical findings and if the claimant establishes it is more

probable than not that:
(i) a claimed injury has occurred; or
(ii) a claimed injury aggravated  a preexisting

condition. If a compensable injury aggravates a preexisting

condition and the combination causes or prolongs the

disability or the need for medical treatment, the resultant

condition is compensable only if the compensable injury is

and remains the major contributing cause of the disability

or need for treatment.

{b} A condition is not compensable as a consequence of

a compensable injury unless the compensable imjury is the

major contributing cause of the condition.

+b¥(c) Proof that it was medically possible that a
claimed injury occurred or that sweh the claimed injury
aggravated a preexisting condition is8 notr sufficient to
establish liability.

{3) An employee who suffers an injurty or dies while
traveling is not covered by this chapter unless:

{a) (i) the employer furnishes the tramsportation or
the employee receives reimburgement from the employer for

costs of travel, gas, o0il, or 1lodging as a part of the



(Y- T RS D - T D - "R R

10
11
12
i3
14
15
16
17
18
19
20
21
22
23
24
25

LC 0895/01

employee's benefits or employment agreement:; and

{ii) the travel is necessitated by and on behalf of the
employer as an integral part or condition of the employment;
or

{b) the travel is required by the emplcoyer as part of
the employee‘’s job duties.

(4) (a) An employee is not eligible for benefits
otherwise payable wunder this chapter if the employee's use
of alcohel or drugs not prescribed by a physician is the

sole-and-excinsive major contributing cause of the injury-eor

death accident. Howvevery——if-the-employer-had-knowliedge-of
and-faited-to—atteapt-to-stop-the-eapioyeeta-uase-of--ateohed
or-drugsy—this-subsection-does-not-appiys

{b) aAn alcohol concentration of 0.10 or greater at the

time of the accident constitutes a conclusive presumption

that the consumption of alcoholic beverages was the major

contributing cause of the accident.

(c) The employer's permission, encouragement, or actual

knowledge of consumption of alcoholic beverages or drugs may

not be considered in determining the compensability of an

injury.

() If a claimant who has reached maximum healing
suffers a subsequent nonwork-related injury to the same part
of the body, the workers' compensation insurer is not liable

for any compensation or medical benefits caused by the
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subseqguent nonwork—-related injury.

(6) "Major contributing cause", as used in this

section, means a cause that is the leading factor

contributing to the result in comparison to all other

contributing causes.”

Section 5. Section 39-71-601, MCA, is amended to read:
*39-71-601., Statute of limitation on presentment of
claim —— waiver. {1} In case of personal injury or death,

all claims must be forever barred unless signed by the

claimant or the claimant's representative and presented in

writing to the employer, the insurer, or the department, as
the case may be, within 12 months Erom the date of the
happening of the accident, either by the claimant or someone

legally authorized to act fer-him-in-his on the claimant's

behalf.

(2) The department may waive the time requirement up to
an additional 24 12 months only upon a reascnable showing by
the claimant of+

tay—-ltack-of-knewiedge-of-disabiiity:

thy——tacent-injurys-or

te) equitable estoppel.”

Section 6. section 39-71-701, MCA, is amended to read:

"39-71-701. Compensation for temporary total disability
-- exception. {l1) Subject to the limitation in 39-71-736 and

subsection (4) of this section, a worker is eligible for

-14-
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temporary total disability benefits when the worker suffers
a total loss of wages as a result of an injury and until the
worker reaches maximum healing.

(2}  The determination of temporary Gtotal disability
must be supported By a preponderance of objective medical
evidence findings.

(3) Weekly compensation benefits for injury preducing
temporary total disability shaii-be égg_ﬁﬁ 2/3% of the wages
received at the time of the injury. The maximum weekly
compensation benefits may not exceed the state’s average
weekly wage at the time of injury. Temporary total
disability benefits must be paid for the duration of the
worker's temporary disability. The weekly benefit amount may
not be adjusteéd for cost of living as provided in
39-71-702(5).

{4) If the treating physician releases a worker to

return to the same position regardless of availability of

employment or to the same, a modified, or an alternative

pesition that the individual is able and gualified to
perform with the same employer at an equivalent or higher
wage than he the individual received at the time of injury,
the worker is no longer eligible for temporary total
disability benefits even though he the individual has not
reached maximum healing. A worker requalifies for temporary

total disability benefits if the modified or alternative

-1 5-
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position is no longer available for any reason to the worker
and the worker continues to be temporarily totally disabled,
as defined in 39-71-116. ’

{5) 1In cases where it is determined that periodic
disability benefits granted by the Social Security Act are
payable because of the injury, the weekly benefits payable
under this section are reduced, but not below zero, by an
amount equal, as nearly as practical, to one-half the
federal periodic benefits for such week, which amount is to
be calculated from the date of the disability social
security entitlement,

{(6) If the claimant is awarded social security

benefits, the ° insurer may, upon notification of the

claimant’s receipt of social security benefits, suspend

biweekly compensation benefits for a period sufficient to

recover any resulting overpayment of benefits, This

subsection does not prevent a claimant and insurer from

agreeing to a repayment plan.

t63{7) Notwithstanding-subsection-{3}7--beginning--duty
17-198%y-throngh-Fune—-387-1991;-weekiy compensation-benefits
for--temperary-—-totai——disability-may-not-exceed-the-statels
average-weekly-wage-of-9299-eatabtished-duiy-3y-1986=- If a

worker, after reaching maximum medical healing, at a later

date again claims temporary total disability benefits, the

entitlement must be established by writtén objective medical

-16-
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findings that contain sufficient historical information

concerning the cause of the disability."

Section 7. Section 19-71-702, MCA, is amended to read:
*39-71-702. Compensation for permanent total
digability. (1) If a worker is no longer temporarily totally
disabled and is permanently totally disabled, as defined in
39-71-116, the worker is eligible for permanent total
disability benefits. Permanent total disabllity benefits
must be paid for the duration of the worker's permanent
total disability, subject to 39-71-710.

(2) The determination of permanent total disability
must be supported by a preponderance of objective medical

evidence findings, as determined after a vocational

rehabilitation evaluation.

(3) Weekly compensation benefits for an injury
resulting in permanent total disability shati-be are 66 2/3%
of the wages received at the time of the injury. The maximum
weekly compensation -benefits shai* may not exceed the
state's average weekly wage at the time of injury.

(4) In cases where it is determined that pericdic
disability benefits granted by the Social Security Act are
payable because of the injury, the weekly benefits payable
under this section are reduced, but not below zerc,- by an
amocunt egual, as nearly as practical, to one-half the

federal pericdic benefits for such the week, which amount is

-17-
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to be calculated from the date of the disability social
security entitlement.

(5) A worker's benefit amount must be adjusted for a
cost-of-living increase on the next July 1 after 104 weeks
of permanent total disability benefits have been paid and on
each succeeding July 1. A worker may not receive more than
10 sueh adjustments. The adjustment must be the percentage
increase, if any, in the state's average weekly wage as
adopted by the department over the state's average weekly
wage adopted for the previous year or 3%, whichever is less.

{6) Notwithstanding--subsection-—{t3jr-beqginning-duiy-i7
19877 -through-dune—387-1991y~the-maximum—weckiy-compensation
benefitas-for-permanent-totai-disabitity-may-not--exceed--the
statels-——-average--vweekiy--wage—-of——$299-estabiished-duiy-17y

3986+ If the claimant is awarded social gecurity benefits,

the insurer may, upon notification of the claimant's receipt

of social security benefits, suspend biweekly compensation

benefits for a period sufficient to recover any resulting

overpayment of benefits. This subsection does not prevent a

claimant and insurer from agreeing to a repayment plan."

Section 8. section 39-71-703, MCA, is amended to read:

"39-71-703. Compensation for permanent partial
disablility. (1) #f-en An injured worker suffers-a--permanent
partiai--disabitity--and--is-no-tonger-entitied-to-temporary

totai-or-permanent-totat-disabitity-benefitar-the-woerker is

-18-
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entitled to a permanent partial disability awards if that

worher:

{a) suffers a permanent partial disability supported by

objective medical findings; and

(b) has an impairment rating of more than zero as

determined by the latest edition of the American medical

association's Guides to the Evaluation of Permanent

Impairment and if the basis of any part of the impairment

rendered is supported by cobjective medical findings.

(2) In instances in which a preexisting coundition is

aggravated by a compensable injury, the impairment rating

used in calculating an award under this section may include

only the additionai impairment caused by the compensable

injury.

+23(31) The permanent partial disability award must be
arrived at by multiplying the percentage arrived at through
the calculation provided in subsection t3}(4) by 350 weeks.

t33(4) An award granted an injured worker may not
exceed a permanent partial disability rating of 100%. The
criteria for the rating of disability must be calculated
using the medical impairment rating as determined by the
latest edition of the American medical association Guides to
the Evaluation of Permanent Impairment. The percentage to be
used in subsection ¢t2} (3) must be determined by adding the

following applicable percentages to the impairment rating:

_19_
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(a) if the claimant is 30 years of age or younger at
the time of injury, ©%; 1f the claimant is over 30 years of
age but under 56 years of age at the time of injury, 2%; and
if the claimant is 56 years of age or older at the time of
injury, 3%:;

{b) for a worker who has completed less than 9 years of
education, 3%; fot a worker who has completed 9 through 12
years of educaticn aor wha has received a graduate
equivalency diploma, 2%; for a worker who has completed more
than 12 years of education, 0%;

(c) if a worker has no wage loss as a result of the
industrial injury, O0%; if a worker has an actual wage loss
of $2 or less an hour as a result of the industrial injury,
10%; if a worker has an actual wage ioss of more than $2 an
hour as a result of the industrial injury, 20%; and

(d) 1if a worker, at the time of the injury, was
performing heavy labor activity and after the injury the
worker can perform only light or sedentary labor activity,
20%; if a worker, at the time of injury, was performing
heavy labor activity and after the injury the worker can
perform only medium labor activity, 15%; if a worker was
performing medium labor activity at the timé of the injury
and after the injury the worker can perform only light or
sedentary labor activity. 10%.

t43(5) The weekly benefit rate for permanent partial
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disability is 66 2/3% of the wages received at the time of
injury, but the rate may not exceed one-half the state's
average weekly wage. The weekly benefit amount established
for an injured worker may not be changed by a subsequent
adjustment in the state's average weekly wage for future
fiscal years.

t53(6) If a worker suffers a subseguent compensable
injury er--injuries-to-che-pame-part-of-the-body, the award
payable for the subsequent injury may not duplicate any
amounts paid for the previous injury or injuries and the

worker may not receive more than a total of 350 weeks of

permanent partial disability benefits regardless of the

number of injuries or parts of the body injured. The

department shall make available to insurers informaticn

regarding the number of weeks of permanent partial

disability benefits paid a claimant on injuries occurring

after July 1, 1993.

t63¥(7) As used in this section:

(a) "heavy labor activity®” means the ability to 1ift
over 50 pounds occasionally or up te 50 pounds frequently;

(b) “"medium labor activity" means the ability to 1lift
up to 50 pounds occasionally or up to 25 pounds frequently:

(¢) "light labor activity" means the ability to 1lift up
to 25 pounds occasionally or up to 10 pounds frequently; and

{d) "sedentary labor activity®™ means the ability to

-21-
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lift up to 10 pounds occasionally or up to 5 pounds
frequently.”
Section 9. Ssection 39-71-710, MCA, is amended to read:
*39-71-710. Termination of benefits upun retirement.
(1) If a claimant is receiving disability or rehabilitation
compensation benefits and the claimant receives social
security retirement benefits, or is eligible to receive full

Social security retirement benefits, or receives retirement

benefits from a retirement plan that is in lieu of social

security retirement benefits, the claimant is considered to
be retired. When the claimant is considered retired, the
liability of the insurer is ended for payment of wage

supplement, permanent partial disability benefits, perﬁanent

total disability benefits, and rehabilitation compensation
benefits. However, the ingurer remainsg liable for temporary
total disability benefitsy—any-impairment-awardrs and medical
benefits,

{2) I1f a claimant who is eligible to receive social
security retirement benefits and is gainfully employed
suffers a work-related injury, the insurer retains liability
for temporary total disability benefits, any impairment
award, and medical benefits."

Section 10. section 39-71-711, MCA, is amended to read:

“39-71-711. Impairment evaluation -- ratings. (1) An

impairment rating:
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(a) is a purely medical determination and must be
determined by an impairment evaluator after a claimant has
reached maximum healing;

(b) must be based on the current edition of the Guides
to Evaluation of Permanent lImpairment published by the
American medical association; and

(c) must be expressed as a percentage of the whole
person; and

{d) must be based only upon objective medical findings

attributable to the compensable injury.

{2} A claimant or insurer, or both, may obtain an
impairment rating from an evaluator who is a medical doctor
or from an evaluator who is a chiropractor if the injury
falls within the scope of chiropractic practice. If the
claimant and insurer cannot agree upon the rating, the
mediation procedure in part 24 of this chapter must be
fellowed.

{3) An evaluator must be a physician licensed wunder

Title 37, chapter 3, except if the claimant's treating

physician is a chiropractor, the evaluator may be a
chiropractor who is certified as an evaluator under chapter

12.
(4) Disputes over impairment ratings are not subject to

39-71-605."

Section 11. Section 39-71-741, MCA, is amended to read:

-23-
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*39-71-741. Compromise settlements and lump—sum
payments. (1) (a) Benefits may be converted in whole to a
lump sum: 7

(i) if a claimant and an insurer dispute the initial
compensability of an injury; and

(ii} if the claimant and insurer agree tc a settlement.

(b) The agreement is Bubject to department approval.
The department may dJdisapprove an agreement under this
gsection only if there is not a reasonable dispute over
compensability.

{c) Upon approval, the agreement conatitutes a
compromise and release settlement and may not be reopened by
the department. .

{2) (a) If an insurer has accepted initial liability
Eor an injury, permanent partial disability benefits may be
converted in whole or in part to a lump-sum payment.

{b) The total of any lump-sum conversion in part that
is awarded to a claimant prior to the claimant's final award
may not exceed the anticipated award under 39-71-703 or
82070007 -whichever-is-iens.

{c) An agreement is subject to department approval. The
department may diBapprove an agreement only if the
department determines that the settlement amount is
inadequate. If disapproved, the department shall set forth

in detail the reasons for disapproval.

-24-
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{d) Upon approval, the agreement constitutes a
compromise and release settlement and may not be reopened by
the department.

{(3) A lump-sum payment under subsection (2) must be

discounted at the average rate for United States 10-year

treasury bills in the previous calendar year, rounded to the

nearest whole number or 7%, whichever is greater.

t3¥(4) Permanent total disability benefits may be
converted in whole or in part to a lump sum, The total of
all lump-sum conversions in part that are awarded to a
claimant may not exceed $20,000. A conversion may be made
only upon the written application of the injured worker with
the concurrence of the insurer. Approval of the lump-sum
payment rests in the discretion of the department, The
approval or award of a lump-sum payment by the department or
court must be the exception. It may be given only if the
worker has demonstrated financial need that:

(a) relates to:

(1) the necessitiesa of life;

(ii) an accumulation of debt incurred prior to the
injury; or

(iii) a self-employment venture that is considered
feasible under criteria gset forth by the department; or

(b) arises subsequent to the date cof injury or arises

because of reduced income as a result of the injury.
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t43{5) Any lump-sum conversion of benefits under
subsection ¢33(4) must be converted to present value using
the rate prescribed under subsection +53¢tb}{6)(Db).

t5¥(6) (a) An insurer may recoup any lump-sum payment
amortized at the rate established by the department,
prorated biweekly over the projected duration of the
compensation period.

{b) The rate adopted by the department must be based on
the average rate for United States l0-year treasury bills in
the previous calendar vyear, rounded to the nearest whole

number or 7%, whichever is qreater.

[c) If the projected compensation period is the
claimant’s lifetime, the life expectancy must be determined
by using the most recent table of 1life expectancy as
published by the United States national center for health
statistics.

+6¥(7} Subject to the other provisions of this section,
the department has full power, authority, and jurisdiction
to allow, approve, or condition compromise settlements for
any type of benefits provided for wunder this chapter or
lump-sum payments agreed to by workers and insurers. All
such compromise settlements and lump-Sum payments are void
without the approval of the department. Approval by the
department must be in writing. The department shall directly

notify a claimant of a department order approving or denying
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a claimant's compromise or lump-sum payment.

t73(6) A dispute between a claimant and an insurer
regarding the conversion of biweekly payments into a
lump-sum is considered a dispute, for which a mediator and
the workers' compensation court have jurisdiction to make a
determination. If an insurer and a claimant agree to a
compromise and release settlement or a lump-sum payment but
the department disapproves the agreement, the parties may
reguest the workers' compensation court to review the
department's decision."

Section 12. section 39-71-744, MCA, is amended to read:

*39-71-744. Benefits not due while claimant is
incarcerated. A claimant is not eligible for any disability
or rehabilitation compensation benefits while the claimant
is incarcerated as the result of conviction of a ifelony or

is  incarcerated for a misdemeanor in a county jail for a

period exceeding 30 days. The insurer remains liable for

medical benefits. No A time limit on benefits otherwise
provided in this chapter is not extended due to a period of
incarceration.”

Section 13. section 39-71-1011, MCA, is amended to
read:

*39-71-1011. Definitions. As used in this chapter, the
following definitions apply:

(1) "Board of rehabilitation certification®™ means the
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nonprofit, independent, fee-structured organization that is
a meamber of the national commission for health certifying
agencies and that is established to certify rehabilitation
practitioners,

(2) "Disabled worker” means one who has. a medically

determined restriction, established by objective medical

findings, resulting from a work-related injury that
precivdes--the--worker--from-returning-to-the—4ob-the-worker

hetd-at-the-time-of-the--injury, and for whom on-the-job

training, education, or training is necessary to provide the

worker with the capability to return to work.

{3) "Rehabilitation 'benefits" means benefits provided
in 39-71-1003, 39-71-1025, [section 16}, and 39-71-2001.

(4) “"Rehabilitation plan" means an individualized plan
to assist a disabled worker in acquiring skills or aptitudes
to return to work through jeb--piacementy on-the-job
training, education, or trainingy--er~—-speciatized---job
nodification.

(5) "Rehabilitation provider* means a rehabilitation
counselor certified by the boarag for rehabilitation
certification and designated by the insurer to the
department or a department of social and rehabilitation
services counselor when a worker has been certified by the

department of social and rehabilitation services under

39-71-1003.
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{6) "Rehabilitation services" consists of a program of
evaluation, planning, and delivery of goods and services to
assist a disabled worker to return to work.

{7) (&) “wWorker's job pool” means those jocbs the

claimant is capable of performing, consigstent with the

worker's age, education, vocational experience, and aptitude

and compatible with the worker's physical capacities and

limitations as the result of the worker's iniury. Lack of

immediate job openings is not a factor to be considered in

determining a worker's job pool.

{b) (i) A worker's job pool wmay be either local or

statewide.

{ii) A local job pool is the Montana job service office

area that includes the worker's residence.

(iii}) A statewide job pool is the state of Montana or

the state in which the worker resides.”

NEW SECTION. Section 14. Rehabilitation goal and
options. {l1) The goal of rehabilitation services is to
return a permanently injured worker to work with a minimum
of retraining and as scon as possible after an injury
OCCUrS.

(2) wWhenever possible, employment in a worker's local
job pool must be considered and selected prior to
consideration of employment in a worker's statewide job

pool.
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NEW SECTION. Section 15. pDesignation of rehabilitation
provider and eligibility for rehabilitation benefits. (1) An
ingsurer shall designate a vocational rehabilitation provider
for all workers who suffer permanent partial disability or
permanent total disability, as defined in 39-71-116, by
following the provisions in 39-71-1014 for disabled workers.

(2) The designated rehabilitation provider shall
evaluate and determine the return—to-work capabilities of
the worker.

{3) If a worker is capable of returning to work in the
worker's local or in the statewide job pool, further
rehabilitation services or benefits are not required to he
Eurnished by the insurer except as provided in {section 16}.

{(4) If a worker is not capable of returning to work
without on-the-job training, a short-term retraining program
of 12 months or less or a long-term retraining program of up
to 104 weeks and rehabilitation benefits and services must
be provided pursuant to a rehabilitation plan.

{(5) The provisions of 39-71-1032 also apply to
cooperation with a rehabilitation provider under [section

16] and this section.

NEW SECTION. Section 16. Jcob placement benefits. (1) A
worker is eligible for job placement benefits if:
(a) the worker has not returned to work; and

{(b) the worker has the capability to return to work but
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has a medically determined restriction resulting from a
work-related injury that precludes the worker from returning
to the job the worker held at the time of the injury.

(2) 1f the worker is entitled to job placement
benefits, a vocational rehabilitation provider shall assist
the worker in actively seeking employment and the worker is
to receive weekly benefits not to exceed 8 weeks at the
temporary total disability rate.

Section 17. Section 39-71-2001, MCA, is amended to
read:

“39-71-2001. Rehabilitation benefits. (1) Except as

provided in subsection (5), An-injured a disabled worker is

eligible for rehabilitation benefits if:
{a) the-injury-resuits-in-permanent-partialt--disahitity
or-—-permanent——total--disabiiity-as-defined-in-39-71-136 Lhe

worker has not returned to work:;

tby——a-physician-certifies-that-the--injured-—worker——is
physicaily--unabte-to-work-at-the-job-the-worker-heid-at-the
time-of-the-injury;

tei{b) a

rehabilitation provider and designated by the insurer

rehabilitation plan completed by a

certifies that the injured worker has reasonable vocational
goals and a reemployment and wage potential with
rehabilitation. The plan must take into consideration the

worker's age, education, training, work history, residual
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physical capacities, and vocational interests.

tdy{c) a rehabilitation plan between-the-injured-worker
and-the-insurer is filed with the department. If the plan
calls for the expenditure of funds under 39-71-1004, the
department shall authorize the dJdepartment of social and
rehabilitation services to use the funds.

{2) Prior to the filing of the rehabilitation plan,

rehabilitation benefits at _the injured worker's temporary

total disability rate are payable to a disabled worker by

the ingurer but are not deductible from the benefits

provided in gsubsection (3).

t23(3) After filing the rehabilitation plan with the
department, the 4njured disabled worker is entitled to
receive rehabilitation benefits at the injured worker's
temporary total disability rate. The benefits must be paid
for the period specified in the rehabilitation plan, not to
exceed 104 weeks. Rehabilitation benefits must be paid
during a reasonable period, not to exceed 10 weeks, while
the worker is waiting to begin the agreed-upon
rehabilitation plan. Rehabilitation benefits must be paid
biweekly while the worker is satisfactorily completing the
agreed-upon rehabilitation plan.

fB}--if—--the——-rehﬁbéiitatien--p}an-—pravides-~£ar-—job
piacementy—a-vocationai-rehabititation-provider-shati-assist

the-worker-in-obtaining-other-empioynent-and-the--woerker——is
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entitied--to—-weekliy--benefita-——for-a-period-not-to-exceed-8
-eeka—ht-the-wetker*a—e;-porary—totai—diaab&iity--rcte7~—i£1
aﬁter——r?ceiving-—benefits-under-this-subseetionr-the~norher
decides-to-proceed-with-a-rehabitieation—plan;-the-weeka——in
which--benefita--were-—paid-under-this-subsection-may-not-be
eredited-against-the-naximun-of-104-veekas-of-—rehabititation
benefits-provided-in-this-sectionc

t4f--Ff——there——in--a——-dispate——an-to-whether-an-injured
worker-can—return—-to-the—job-the-worker-heid-at-the-time—-of
tnjuryr——-the-—-insurer--shaii--designate—-a——-rehabititacion
provider-to-evaiuate—and-determine-whether—-the—-worker——can
return--to——the--job--hetd--at--the-tine-af-injnry=-3f-ic-+ts
deternined--hhae--he——eanneer-;ehe-—wurker--is—-enbitied—-te
rehabilitation--benefits——and--services---as—---provided---in
subsection—-t2%<

t5¥(4) A workér may not receive temporary total or
biweekly permanent partial ﬁisability benefits and
rehabilitation benefits during the same period of time.

t63{5) The rehabilitation provider, as authorized by
the insurer, shall ccntinue to work with and assist the
injured worker until the rehabilitation plan is completed.

{6} Unless a worker becomes a disabled worker within 1

yvear of reaching maximum medical improvement, a worker is

not eligible for rehabilitation benefits through a

rehabilitation plan."
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Section 18. Section 39-71-721., MCA, is amended to read:

*39-71-721. Compensation for injury causing death —
limitation. (1} (a) If an injured employee dies and the
injury was the proximate cause of such death, then the
beneficiary of the deceased is entitled to the same
coapensation as though the death occurred immediately
following the injury. A beneficiary's eligibility for
benefits commences after the date of death, and the benefit
levél is established as set forth in subsection (2).

(b) The insurer is entitled to recover any overpayments
or compensation paid in a lump sum to a worker prior to
death but not yet recouped. The insurer shall recover such
paysents from the beneficiary's biweekly payments as
provided in 39-71-741¢5)(6).

(2) To beneficiaries as defined in 39-71-116(3)(a)
through (3)(d}, weekly compensation benefits for an injury
causing death are 66 2/3% of the decedent's wages. The
maximum weekly compensation benefit may not exceed the
state's average weekly wage at the time of injury. The
minimum weekly compensation benefit is 50% of the state's
average weekly wage, but in-no-event it may %t not exceed
the decedent's actual wages at the time of his death.

{3) To beneficiaries as defined in 39-71-116(3){e) and
{3)(f), weekly benefits must be paid to the extent of the

dependency at the time of the injury, subject to a maximum
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of 66 2/3% of the decedent’'s wages. The maxioum weekly
compensation may not exceed the state's average weekly wage
at the time of injury.

{4) If the decedent leaves no beneficiary as defined in
39-71-116, a lump-sum payment of $3,000 must be paid to the
decedent's surviving parent or parents.

(5) If any beneficiary of a deceased employee dies, the
right of suech the beneficiary to compensation under this
chapter ceases. Death benefits must be paid to a surviving
spouse for 500 weeks subsequent to the date of the deceased
employee's death or until the apouse’'s remarriage, whichever
occurs first. After benefit payments cease to a surviving
spouse, death benefits must be paid to beneficiaries, if
any, as defined in 39—71—116[3)(b) through (3)(4).

(6) In all cases, benefits must be paid  to
beneficiaries, as defined in 39-71-116.

(7) Benefits paid under this section may not be
adjusted for cost of living as provided in 39$-71-702.

t83--Notwithstanding-subsections-{2y-and-¢3}7--beginning
July——37--19877--through--dJune--3687-13917-the-marimus-weekly
eompensation-benefita-—for--injury--causing--death--may--not
exceed——the-—statels-average-veekiy-wage-of-$299-estabiished
duty-17-1986--Beginning-Juty-1r-196Fy-through-June-36;-1991;
the-mpininun-weehiy-compensation--for-—-injury--causing—-death

shaii-be-§149:5607-which-ia-50%-of-the-statels-average-weekly
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wage-eateblished-duly-17-19867-but-in-no-event-may-ic—exceed
the-decedentia-actuai-vages—at-the-time—of-deaths"

NEW SECTION. Section 19. Severability. If a part of
{this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are

severable from the invalid applications.

NEW SECTION. Section 20. codification instruction.
{Sections 14 through 16) are intended to be codified as an
integral part of Title 39, chapter 71, part 10, and the
provisions of Title 39, chapter 71, part 10, apply to
{sections 14 through 16].

NEW SECTION. Section 21. Effective date. {This act] is
effective July 1, 1993,

-End-
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In compliance with a written request, there is hereby submitted a Fiscal Note for HB0361, as intrcduced.

DESCRIPTION OF PROPOSED LEGISLATION:

An act generally revising workers’ compensation laws; defining "objective medical findings"; including income to sole
proprietors and partners in the definition of wages; revising insurers’ liability for injuries to workers; revising the
procedure for presentation of claims; allowing insurers to suspend benefits to workers receiving social security benefits;
revising requirements to receive permanent partial disability benefits; revising provisions regarding termination of
benefits upon retirement; revising impairment evaluation provisions; providing for discounting of lump-sum settlements;
allowing suspension of benefits while a claimant is incarcerated for a misdemeanor; revising the definition of disabled
worker; defining "worker’s job pool"; providing for designation of a rehabilitation provider; creating job placement
benefits; revising rehabilitation benefits.

FISCAL IMPACT:

This bill would likely result in a significant reduction in benefit payments and associated administrative costs for the
State Fund. Information necessary to accurately estimate a level of savings is unavailable within the time frame for
completion of this fiscal note.
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DAVID LEWIS, BUDGET DIRECTOR DATE CHASE HIBBARD, PRIMARY SPONSOR DATE
Office of Budget and Program Planning
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ON LABOR & EMPLOYMENT
RELATIONS
HOUSE BILL NO. 361
INTRODUCED BY HIBBARD, HARP

BY REQUEST OF THE STATE FUND

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING
WORKERS' COMPENSATION LAWS; DEFINING "“OBJECTIVE MEDICAL
FINDINGS"; INCLUDING INCOME TO SOLE PROPRIETQRS AND PARTNERS
IN THE DEFINITION OF WAGES; REVISING INSURERS' LIABILITY FOR
INJURIES TO WORKERS; REVISING THE PROCEDURE FOR PRESENTATION

OF CLAIMS: REQUIRING INSURERS TO NOTIFY EMPLOYERS OF

REOPENED CLAIMS; ALLOWING INSURERS TO SUSPEND BENEFITS TO

WORKERS RECEIVING SOCIAL SECURITY DISABILITY BENEFITS;
REVISING REQUIREMENTS O RECEIVE PERMANENT PARTIAL
DISABILITY BENEFITS; REVISING PROVISIONS REGARDING
TERMINATION OF BENEFITS UPON RETIREMENT; REVISING IMPAIRMENT
EVALUATION PROVISIONS; PROVIDING-POR-BISCOUNTING-OF-LUMP-StM
SEFPREMBNPS 7 ALLOWING SUSPENSION OF BENEFITS WHILE A
CLAIMANT IS INCARCERATED FOR A MISDEMEANOR; RE¥iSING--%HE
BHPENIPION-OP-PISABEEP-WORKER+—-DEPENING - *WORRER ' 5—5OB-POOGEYy
PROVIDING--POR-—DBESIGNAPION-~OP--A--REBABELIFAPEON-PROVIBHER
EREAPING-JOB--PEACEMEN?--BENBPI?S; REVISING REHABILITATION
BENEFITS; AMENDING SECTIONS 39-71-116, 39-71-119, 39-71-123,

39-71-407, 39-71-601, 39-71-606, 39-71-701, 39-71-70Z2,

.39-71-703, 39-71-710, 39-71-711, 39-71-721, 39-F1-7417y

39-71-744, 35-73-18%i; AND 39-71-2001, MCA; AND PROVIDING AN
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EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 39-71-116, MCA, is amended to read:

"39-71-116. Definitions. Unless the context otherwise
requires, words and phrases employed in this chapter have
the following meanings:

(1) "Administer and pay"” includes all actions by the
state fund under the Workers' Compensation Act and the
Occupational Disease Bct of Montana necessary to:

(a) the investigation, review, and settlement of
claims;

{b} payment of benefits;

(c) setting of reserves;

(d) furnishing of services and facilities; and

{e} wutilization of actuarial, audit, accounting,
vocational rehabilitation, and legal services.

{2) “Average weekly wage® means Lthe mean weekly
earnings of all employees under covered employment, as
defined and established annually by the Montana department
of labor and industry. It is established at the nearest
whole dollar number and must be adopted by the department
prior to July 1 of each year.

(3) "Beneficiary" means:

(a) a surviving spouse living with or legally entitled

-2- HB 361
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to be supported by the deceased at the time of injury;

(b} an unmarried child under the age of 1B years;

{(c} an unmarried child under the age of 22 years who is
a full-time student in an accredited school or is enrolled
in an accredited apprenticeship program;

{d} an invalid child over the age of 18 years who is
dependent upen the decedent for support at the time of
injury:

(e) a parent who is dependent upon the decedent for
support at the time of the injury if no beneficiary, as
defined in subsections (3)(a) through {(3}(d), exists; and

(£) a brother or sister under the age of 18 years if
dependent upon the decedent for support at the time of the
injury but conly until the age of 18 years and .only when no
beneficiary, as defined in subsections (3)(a) through
(3)(e), exists.

(4} "Casual employment" means employment not in the
usual course of trade, business, profession, or occupation
of the employer.

{5) "Chilgd" includes a posthumous c¢hild, a dependent
stepchild, and a child legalily adopted prior to the injury.

{6) “"Construction industry” means the major group of
general contractors and operative builders, heavy
construction {(other than building construction) contractors,

and special trade contractors, listed in major groups 15
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through 17 in the 1987 Standard Industrial Classification

Manual. The term does not include office workers, design

professionals, satesmen sales personnel, estimators, or any

other related employment that is not directly involved on a
regular bagis in the provision of physical labor at a
construction or renovation site,

(7) *“Days" means calendar days, unless otherwise
specified.

(8) "Department” means the departmeﬁt of labor and
industry.

{9) T"Fiscal year" means the period of time between July
1 and the succeeding June 30.

(10) "Insurer" means an employer bound by compensation
plan No. 1, an insurance company transacting business under
compensation plan No. 2, the state fund under compensation
plan No. 3, or the uninsured employers' fund provided for in
part 5 of this chapter.

(11) "Invalid“ means one who is physically or mentally
incapacitated.

{12) “"Maximum healing" means the status reached when a
worker is as far restored medically as the permanent
character of the work-related injury will permit.

{13) “Objective medical findings" means medical

evidence, including but not limited to range of motion,

atrophy, muscle strength, muscle spasm, and diaqnestie
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evidencey—-aubstantinted——by--eciinteat--findings VERIFIABLE

FINDINGS DEMONSTRATED BY ACCEPTED DIAGNOSTIC PROCEDURES.

Complaints of pain in the absence of eiinieal VERIFIABLE

findings are not considered objective medical findings.

t%3¥(14) "Order" means any decision, rule, direction,
requirement, or standard ocf the department or any other
determination arrived at or decision made by the department.

t34¥(15) “Payroll", "annual payroll”, or "annual payrcll
for the preceding year”™ means the average annual payroll of
the employer £or the preceding calendar year or, if the
ewployer shati has not have operated a sufficient or any
length of time during such the calendar year, 12 times the
average monthly payroll for the current year. However, an
estimate may be made by the department for any employer
starting in business if ne average payrolls are not
available. This estimate is to be adjusted by additional
payment by the employer or refund by the department, as the
case may actually be, on December 31 of sueh the current
year. An employer's payroll must be computed by calculating
all wages, as defined in 39-71-123, that are paid by an
employer.

t154(16) "Permanent partial disability” means a
condition, after a worker has reached maximum healing, in
which a worker:

(a) has a medically determined physical restriction as
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a result of an injury as defined in 39-71-119; and
{b} is able to return to work in some capacity but the
physical restriction impairs the worker's ability to work.
t¥6¥(17) "Permanent total disability® means a condition
resulting from injury as defined in this chapter, after a
worker reaches maximum healing, in which a worker has no
reagsonable prospect of physically performing regular

employment, as determined after a vocational rehabilitation

evaluation. Regular employment means work on a recurring
basis performed for remuneration in a trade, business,
profession, or other occupation in this state. Lack of
immediate job openings is not a factor to be considered in
determining if a worker is permanently totally disabled.

t3#3(18) The term "physician® includes “surgeon” and in
either case means one authorized by law to practice his the
person's profession in this state.

+383(19) The *"plant of the employer* includes the place
of business of a third person while the employer has access
to or control over such the place of business for the

purpose of carrying on hias the employer's usual trade,

business, or occupation.
t39¥(20) "Public corporation” means the state or any
county, municipal corporaticn, school district, city, city

under commission form of government or special charter,

town, or village.
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+204(21) "Reasonably safe place to work" means that the
place of employment has been made as free from danger to the
life or safety of the employee as the nature of the
employment will reasonably permit.

t23¥{22) "Reascnably safe tools and appliances" are such
tools and appliances as-are adapted to and are reasonably
safe for wuse for the particular purpose for which they are
furnished.

+22¥(23) “Temporary service contractor™ means any
person, Eirm, association, or corperation conducting
business that employs individuals directly for the purpose
of furnishing the services of those individuals on a
part-time or temporary basis to cothers.

+233(24) "Temporary total disability" means a condition
resulting from an injury as defined in this chapter that
results in total loss of wages and exists until the injured
worker reaches maximum healing.

t241(25) "Temporary worker" means a worker whose
services are furnished to another on a part-time or
temporary basis to substitute for a permanent employee on
leave or to meet an emergency or short-term workload.

+253(26) "Year", unless otherwise specified, means

calendar year."

Section 2. sSection 39-71-119, MCA, is amended to read:

®39-71-119, Injury and accident defined. (1) "Injury"
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or "injured"” means:
(a) internal or external physical harm to the body that

is egtablished by objective medical findings;

(b} damage to prosthetic devices or appliances, except
for damage to eyeglasses, contact lenses, dentures, or
hearing aids; or

(¢} death.

(2) An injury is caused by an accident. An accident ia:

{a} an unexpected traumatic incident or unusual strain;

{b) identifiable by time and place of occurrence;

{c) identifiable by member or part of the body
affected; and

{d) caused by a specific event on a single day or
during a single work shift.

(3) "Injury" or "injured* does not mean a physical or
mental condition arising from:

{a) emotional or mental stress; or

{b) a nonphysical stimulus or activity,

(4) "Injury” or "injured* does not include a disease
that is not caused by an accident.

{5} (a) A cardiovascular, pulmonary, respiratory, or
other disease, cerebrovascular accident, or myocardial
infarction suffered by a worker is an injury only if the
accident is the primary cause of the cumulative physical

harm in relation to other factors contributing to the
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physical harm.

{(b) "Primary cause®, as used in subsection (5)(a).,

means a cause that, with ' a reasonable degree of medical

certainty, is responsible for more than 50% of the

cumulative physical harm."

Section 3. section 39-71-123, MCA, is amended to read:
"39-71-123. wages defined. (1) "Wages"” means the gross
repuneration paid in money, or in a substitute for money,

for services rendered by an employee, or income provided for

in subsection (1}{d). Wages include but are not limited to:

{a) commissions, bonuses, and remuneration at the
regular hourly rate for overtime work, holidays, vacations,
and sickness periods;

{b) board, 1lodging, rent, or housing if it constitutes
a part of the employee's remuneration and is based on its
actual value; and

(c) payments made to an employee on any basis other
than time worked, including but not limited to piecework, an
incentive plan, or profit-sharing arrangementws; and

(d) income or payment in the form of a draw, wage, net

profit, or substitute for money received or taken by a scle

proprietor or partner, regardless of whether the sole

proprietor or partner has performed work or provided

services for that remuneration,

(2} Wages do not include:
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{(a) employee expense reimbursements or allowances for
meals, lodging, travel, subsistence, and other expenses, as
set forth in department rules;

(b) special rewards for individual invention or
discovery;

(c) tips and other gratuities received by the employee
in excess of those documented to the employer for tax
purposes;

{d) contributions made by the employer to a group
insurance or pension plan; or

(e) vacation or sick leave benefits accrued but not
paid.

{3) For compensation benefit purposes, the average
actual earnings for the four pay periods immediately
preceding the injury are the employee's wages, except if:

(a) the term of employment for the same employer is
less than four pay periods, in which case the employee's
wages are the hourly rate times the number of hours in a
week for which the employee was hired to work; or

{(b) for gocd cause shown by the claimant, the use of
the four pay periods does not accurately reflect the
claimant's employment history with the employer, in which
case the insurer may use additional pay periods.

(4) (a) For the purpese of calculating compensation

benefits for an employee working concurrent employments, the
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average actual wages must be calculated as provided in
subsection (3).

{b} The compensation benefits for a covered volunteer
must be based on the average actual wages in his the
volunteer's regular employment, except self-employment as a
sole proprietor or partner who elected not to be covered,
from which he the volunteer is disabled by the injury
incurred.

(c) The compensation benefits for an employee working
at two or more concurrent remunerated employments must be
based on the aggregate of average actual wages of all
employments, except self-employment as a sole proprietor or
partner who elected not to be covered, from which the
employee is disabled by the injury incurred.

{5) The compensation benefits and the payroll, for
premium purposes, for a volunteer firefighter covered
pursuant to 39-71-118(4) must be based upon a wage of not
leas than $900 a month and not more than 1 1/2 times the

average weekly wage as defined in this chapter."

Section 4. Section 39-71-407, MCA, is amended to read:

“39-71-407. Liability of insurers — limitations. (1)
Bvery Each insurer is liable for the payment of
compensation, in the manner and to the extent hereinafter

provided in this section, to an employee of an employer it

insures who receivesa an injury arising out of and in the
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course of hia employment or, in the case of his death from

sgeh the injury, to his the enployee's beneficiaries, ifE

any.
(2} (a) An insurer is liable for an injury, as defined

in 39-71~119, if the injury is_established by objective

medical findings and if the claimant establishes it is more

probable than not that:
(i) a claimed injury has occurred; or
{ii) a claimed injury aggravated a preexisting

condition. If @m--compensabie AN injury aqgravates _a

preexisting condition and the combination causes or_prolongs

the disability or the need for medical treatment, the

resultant condition is compensable only if the compensabie

AGGRAVATING injury is and remains the major contributing

cause of the disability or need for treatment.

(b} A AN INSURER IS NOT LIABLE FOR A condition is--not

compensable--as—a-eonsequence-of ARISING AFTER a compensable

injury unless the compensable injury ig the ‘major

contributing cause of the RESULTANT condition.

tb¥{c) Proof that it was medically possible that a
claimed injury occurred or that sueh the claimed injury
aggravated a preexisting condition is not sufficient to
establish liability.

{3) An employee who suffers an injury or dies while

traveling is not covered by this chapter unless:
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{a) (i) the employer furnishes the transportation or
the employee receives reimbursement from the employer for
costs of travel, gas, oil, or 1lodging as a part of the
employee's benefits or employment agreement; and

(ii) the travel is necessitated by and on behalf of the
employer as an integral part or condition of the employment;
or

{b) the travel is required by the employer as part of
the employee's iob duties;

{4) (a) An employee is not eligible for benefits
otherwise payable under this chapter if the employee's use
of alcohol or drugs not prescribed by a physician is the

sole-and-exetusive major contributing cause of the injury-er

desth accident. However;--if-the-empioyer-had-knowiedge-of
and-failed-to-attempt-te-stop-the-empioyeels—use-of--aiecohei
er-drugar-thia-subsaction-does-not-apply~

{(b)] An alcohgl concentration of 0.10 or greater at the

time of the accident congtitutea a conclusive presumption

that the consumption of alcoholic beverages was the major

contributing cause of the accident.

(¢} The employer's permission, encouragement, or actual

knowledge of consumption of alcoholic beverages or drugs may

not be considered in determining the compensability of an

injury.

{s) If a claimant who has reached maximum healing
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suffers a gsubseguent nonwork-related injury to the same part
of the body, the workers' compensation insurer is not liable
for any compensation or medical benefits caused by the
subseqguent nonwork-related injury.

(6) "Major contributing cause®, as ugsed in this

section, means a cause that is the leading factor

contzibuting to the result in_comparison to all other

contributing causes."”

Section 5. Ssection 39-71-601, MCA, is amended to read:
“39-71-601. Statute of limitation on presentment of
claim — waiver. (1) In case of personal injury or death,

all claims must be forever barred unless signed by the

claimant or the claimant's representative and presented in

writing to the employer, the insurer, or the department, as
the case may be, within 12 months from the date of the
happening of the accident, either by the claimant or someone

legally authorized to act fer-him—in-his on the claimant's
behalf.

{(2) The department may waive the time requirement up to
an additional 24 32 24 months enity upon a reascnable showing
by the claimant of«

tay-~tack-of-knowledge-of-disabititys

thy——tatent—injurys-or

tey:

{A) LACK OF KNOWLEDGE OF DISABILITY:
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{B)} LATENT INJURY; OR

(C) equitable estoppel.®

Section 6. section 39-71-701, MCA, is amended to read:

“39-71-701. Cowmpensation for temporary total disability
- exception. (1) Subject to the limitation in 39-71-736 and

subsection SUBSECTIONS (4) AND {5) of this section, a worker

is eligible for temporary total disability benefits when the
worker suffers a total loss of wages as a result of an
injury and until the worker reaches maximum healing.

{2) The determination of temporary total disability
must be supported by a preponderance of objective medical
evidence findings.

{3) Weekly compensation benefits for injury producing
temporary total disability shaii-be are 66 2/3% of the H#ges
received at the time of the Iinjury. The maximum weekly
compensation benefits may not exceed the state's average
weekly wage at the time of injury. Temporary total
disability benefits must be paid for the duration of the
worker's temporary disability. The weekly benefit amount may
nat be adjusted for cost of 1living as provided in
39-71-702(5).

(4) IF THE TREATING PHYSICIAN RELEASES A WORKER _TO

RETURN TO THE SAME POSITION, THE WORKER IS NO LONGER

ELIGIBLE FOR TEMPORARY TOTAL DISABILITY BENEFITS, REGARDLESS

OF AVAILABILITY OF EMPLOYMENT.
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t4}3(5) If the treating physician releases a worker to
return to the same-position-regardiess-of-avaitabilikty-of
employment-or-te—the samey a modifiedy or an alternative
position that the individual is able and gqualified to

perform with the same employer at an equivalent or higher
wage than he the individual received at the time of injury,
the worker is no longer eligible for temporary total

disability benefits even though he the individual hag not

reached maximum healing. A worker regqualifies For temporary
total disability benefits if the modified or alternative
position is no longer available for any reason to the worker
and the worker continues to be temporarily totally disabled,
as defined in 39-71-116.

15¥(6) In cases where it is determined that periodic
disability benefits granted by the Social Security Act are
payable because of the injury, the weekly benefits payable
under this section are reduced, but not below =zero, by an
amount equal, as nearly as practical, to one-half the
federal periodic benefits for such week, which amount is to
be calculated from the date of the disability social
security entitlement.

$62(7) If_ the claimant is awarded social security

benefits, the ingurer _may, upon notification of the

claimant's receipt of social security benefits, suspend

biweekly compensation benefits for a period sufficient to
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recover any resulting overpayment of benefits. Thisg

subsection does not prevent a claimant and insurer from

agreeing to a repayment plan.

+6317} HNotwithstanding-subaection-{t3yr——beginning—-duty
37-19047-throngh-dune-367-1991y-weekly-compensacion-benefits
for-—temporary—-totat——-disabitity-may-not-exceed-the-statets
average-weekly-wage-of-§299-estabiished-duity-17-1966- If--a

workerr——afeer--reaching-maximum-medicat-heatingy—at-a-iater

date-again-claims-temporary-totat~disabitiby—-benefitsy—-—the

entitiement-muse-be—enstabiished-by-written-objective-medical

findings——that-—contain—-sufficient--hiatoricai--information

cencerning-the—-cause-of-the-disabilitys"

Section 7. Ssection 39-71-702, MCA, is amended to read:
"39—71—702. Compensation for permanent total
disability. (1) If a worker is no longer temporarily totally
disabled and is permanently totally disabled, as defined in
39-71-116, the worker is eligible for permanent total
disability benefits. Permanent total disability benefits
must be paid for the duration of " the worker's permanent
total disability, subject to 38-71-710.

{2) The determination of permanent total disability
must be supported by a preponderance of objective medical

evidence findingsys~--as—--determined--after--a--vocationai

rehabiiication-evaluation.,

{3) Weekly compensation benefits for an injury
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resulting in permanent total disability shaii-pe are 66 2/3%
of the wages received at the time of the injury. The maximum
weekly compensation benefits shati may not exceed the
sState's average weekly wage at the time of injury.

(4) In cases where it is determined that pericdic
disability benefits granted by the Social Security Act are
payable because of the injury, the weekly benefits payable
under this section are reduced, but not below zero, by an
amount equal, as nearly as practical, to one~-half the
federal periodic benefits for sueh the week, which amount is
to be calculated from the date of the disability social
security entitlement.

(5) A worker's benefit amount must be adjusted for a
cost—of-living increase on the next July 1 after 104 weeks
of permanent total disability benefits have been paid and on
each succeeding July 1. A worker may not receive more than
10 suweh adjustments. The adjustment must be the percentage
increase, if any, in the state's average weekly wage as
adopted by the department over the state's average weekly
wage adopted for the previous year or 3%, whichever is less.

{6) Netwithatendéng——s:bsectien—-fayw-beginning-auiy—iy
i9a?1—ehrough-aane—ae1-i99i1-ehe-maximun-weekiy—ccmpensation
beneiita-for-pernanent-tetai—disabiiiey-may-not——e:ceed——ehe
state*s—-average--ueekiy--uage——eé—-$299-estabiished—&uly—tr

19867 If the claimant is awarded social security benefits,
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the insurer may, upon notification of the claimant's receipt

of social security benefits, suspend biweekly compensation

benefits for a period sufficient to recover any resulting

overpayment of benefits. This subsection does not prevent a

claimant and insurer from agreeing to a repayment plan.”

Section 8. section 39-71-703, MCA, is amended to read:

"39-71-703. Compensation for permanent partial

disability. (1) #f-am An injured worker suffers—-a-—permanent

partiai--disabitity--and-—-is-ne-longer-entitied-to-temporary

totai-or-permanent-toetat-disabitity-benefitay-the-worker is
entitled to a persanent partial disability awards if that
worker:

{a} suffers a permanent partial disability supported by

objective medical findings; and

(b) has an impairment rating of more than zero as

determined by the lateat edition of the American medical

asscciation's Guides to the Evaluation of Permanent

Impairment and if the basis of any part of the impairment

rendered is supported by objective medical findings.

{2) In instances in which a preexisting condition is

aggravated by a coapensable injury, the impairment rating

uged in calculating an award under this gection may include

only the additional impairment caused by the compensable

injury.
t2¥(3) The permanent partial disability award must be
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arrived at by multiplying the percentage arrived at through
the calculation provided in subsection +33{4) by 350 weeks.
t3¥{4) An award granted an injured worker may not
exceed a permanent partial disability rating of 100%. The
criteria for the rating of disability must be calculated
using the medical impairment rating as determined by the
latest edition of the American medical association Guides to
the Evaluation of Permanent Impairment. The percentage to ﬂe
used in subsection 2} (3) must be determined by adding the
following applicable percentages to the impairment ratings

(a) if the claimant is 30 years of age or younger at
the time of injury, 0%; if the claimant is over 30 years of
age but under 56 years of age at the time of injury, 2%; and
if the claimant is 56 years of age or oclder at the time of
injury, 3%;

(b) for a worker who has completed less than 9 years of
education, 3%; for a worker who has completed 9 through 12
years of education or who has received a graduate
equivalency diploma, 2%; for a worker who has completed more
than 12 years of education, 0%;

(c} if a worker has no wage loss as a result of the
industrial injury, O%; if a worker has an actual wage loss
of $2 or less an hour as a result of the industrial injury,
10%; if a worker has an actual wage loss of more than §2 an

hour as a result of the industrial injury, 20%; and

-20- HB 361



[

v @ N oo w

10
11
12
13
14
15
16
17
18
19
2¢
21
22
23
24

25

HB 0361/02

{d) if a worker, at the time of the injury, was
performing heavy labor activity and after the injury the
worker can perform only light or sedentary labor activity,
20%; if a worker, at the time of injury, was performing
heavy labor activity and after the injury the worker can
perform only medium labor activity, 15%; if a worker was
performing medium labor activity at the time of the injury
and after the injury the worker can perform only light or
sedentary labor activity, 10%.

t43(5) The weekly benefit rate for permanent partial
disability is 66 2/3% of the wages received at the time of
injury, but the rate may not exceed one-half the state's
average weekly wage. The weekly benefit amount established
for an injured worker may not be changed by a subsequent
adjustment in the satate's average weekly wage for future
fiscal years.

+5¥({6) If a worker suffers a subsequent compensable
injury er-injuries—-to-the-same-part-of-the-body OR INJURIES

TO THE SAME PART OF THE BODY, the award payable for the

subsequent injury may not duplicate any amounts paid for the

previous injury or injuries and the worker may not receive

more than a total of 350 weeks of permanent partial

disability benefits reqardless of the number of injuries er

pares-—of--the——body-—injured. The department shall make

available to insurers information reqarding the number of
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weeks of permanent partial disability benefits paid a

claimant on injuries occurring after July 1, 1993,

163(7) As used in this section:

(a) “heavy labor activity" means the ability to 1ift
over 50 pounds occasionally or up to S0 pounds frequently;

(b) “medium labor activity™ means the ability to lift
up to 50 pounds occasionally or up to 25 pounds frequently;

{c) "light labor activity® means the ability to iift up
to 25 pounds occasionally or up to 10 pounds frequently: and

(d) “sedentary labor activity" means the ability to
lift up to 10 pounds occasionally or up to 5 pounds
frequently.”

Section 9. section 39-71-710, MCA, is amended to read:

®39-71-710. Termination of benefits upon retirement.
(1) If a claimant is receiving disability or rehabilitation
compensation benefits and the claimant receives social
security retirement benefits, or is eligible to receive full

social security retirement benefits, or receives retirement

benefits from a retirement plan that is in lieu of social

security retirement benefits, the claimant is considered to

be retired. When the claimant is considered retired, the
liability of the insurer is ended for payment of wage

suppiementsy permanent partial disability benefits, permanent

total disability benefits, and rehabilitation compensgation

benefits. However, the insurer remains liable Ffor temporary
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total disability benefitsy--any--impasirmenc--awardy, ANY

IMPAIRMENT AWARD, and medical benefits.

(2) 1If a claimant who is eligible to receive social
security retirement benefits and is gainfully employed
suffers a work-related injury, the insurer retains liability
for temporary total disability benefits, any impairment
award, and medical benefits.”

Section 10. section 39-71-711, MCA, is amended to read:

®"39-71-711. Impairment evaluation —— ratings. (1) An
impairment rating:

(a) is a purely medical determination and must be
determined by an impairment evaluator after a claimant has
reached maximum healing;

(b) must be based on the current edition of the Guides
to Bvaluation of Permanent Impairment published by the
American medical association; and

(c) must be expressed as a percentage of the whole
person; and

{d) must be based only upon objective medical findings

ateributabie-to-the—compensablie-infury,

{2) A claimant or insurer, or both, may obtain an
impairment rating from an evaluator who is a medical doctor
or from an evaluator who is a chiropractor if the injury
falls within the scope of chiropractic practice. If the

claimant and insurer cannot agree upon the rating, the
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mediation procedure in part 24 of this chapter must be
followed.

(3} An evaluator must be a physician licensed under
Title 37, chapter 3, except if the claimant's treating
physician is a chiropractor, the evaluator may be a
chiropractor who is certified as an evaluator under chapter

12.

(4) Disputes over impairment ratings are not subject to
39-71-605."
Section-11-—Section-39-71-741,-MEAy—is-amended—to—read:——
'99-?&—?4l?——eonpronise—--~settie-ents————and———iunp—sum
paynents:—{i}-tay-Benefits-may-be-converted-in--wholte-~te—-a
Fump-sums
tiy——if--a--ciaimant—-and-an-insurer-dispute-the-initial
compenaabitity-of-an-injury;—and
tiiy-tf-the-claimane-and-insurer-agree-to-a-settiement+
tby—-Phe-agreement-is-subject--to--department--approvai:
The--department——may--disapprove-—an--agreement——under—-this
section—-cniy——if--there—-is——not-»n~reasonabie-dispute-over
compensabilityx
te)--Bpon--approvaiy--—the———agreement———constitutes———a
ee-pre-ise—and—re}ease~aebeieuent-and-may-not-be-reepened-by
the-departments
fi}-—fa}-if--an--insurer-—has-aeeepted-initia}-iiabiiity

Eer—an—injuryr-pernanent—pa!tici—dianbiiiey—beneféts—nay——be
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converted-in-whoie-or—in-part-to-a—lump-sum-payment~
- fb}——!he--totni-—of-any-iunp—sum—conversion—gn—part—thut
is-awarded-to-a-ciaimant-prior-to-the-ciaimantls-finai-award
nay—not-exeeed—theﬂ—anticipated——award--under-“39—9i-?03--or
92670808 y-whichever—-is—tesss
fc&——An—ngreemenb-ia—snbject-ea—departmene-approvaiT—The
departnent——-nay-—-disupprove——-nn--egfeenent——oniy——if--the
department--deterninea‘—that—-the-—-sebeiement*--anount-——is
inaéequate:--if--désnpprovedr-the—deparbment—shaii-set-fetth
in-detaii-the-reasons-for-disapprovats
fd}-—Hpou——appreva11~——the—--agreement———eenstitutes———a
canpromiae-and-eeiease-settienent-and-nay-net—be—reepened—by
the-department -

t31-—A—-iump—sun——payment--under——snbaection-fi}-must—be

discounted-at-the-average-rate--for-—-Bnited-—States——ig-year

treasury-biiis-in-the—previous-caiendaf—yearyvrounded-to-ehe

nearest-whoie-number—-or-7%y-whichever-is—qgreaters

fBtjgif-Pernanent———totai-—diaabiiity-—benefits——may-—be
:onvetted—iu—whoie—ar—in-pare—te—a—lunp—sunr--!he-—tetai—nuf
aii--innp-sun—-conversions--ia--pnrt-*that--are—avarded-ho—a
eiainant—nay-net-exeeed—sioreeew-h-conversien——nﬂy--be—-made
eniy-upon—the—wriebenfappiication-of—the—injured—worker—wéth
the-—coneurrence——of——the—-insurerr-Approvai-of-the-lump-sum
payuent-rests-in--the——diactetion-—oé-—the——departmentr--?he

approvai-or—award-of-a*iunp-snm-paymene-by—the-deparement-er
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court——-must——be--the-—-exceptionr-it-may-be-given-oniy-if-the
worker—has-demonstrated-financiai-need-that:
{tay--retates-cor
tiy-—-che-necessities-of-1ifer
tiiy-an-aceumutation—of-——-debt--ineurred--prior~--to—-the
tndurys-or
ttity—a-——-seif-emptoyment--venture-—that-—is--considered
feasibie-under-criteria-set-forth-by-the-department—or
tbi-——arisea-subsequent-to-the-date-of-indury——cr-—arises
because-of-reduced-income-as-a-resnit-of-the-injury-
t4¥{5}——Any—-—iump-sum---conversicn-——of--benefits--under
subsestion-{3y{4}-must—be-converted-to-present——vatue——using
the-rate-preseribed-under-subsection—{5ytb¥(6) (b)+
£t53{6}-—-tay-An-—insurer--may-recoup-any-—iump-sum-payment
amortized--at—-the-—rate--establiished--by--the---departmenty
prorated-——-biweekiy--over--the—-projected——duration——-of-—the
compensation—periods
tb)--The-rate—adopted-by-the-department-must-be-based-on
the-average-rate-for-tUnited-States-18-year-treasury-bitin—in
the-previocus-caliendar-yeary;-rounded--to-—the--nearest-—-whote

number-or-Fhy-whichever—-is-greaters

tcy--2f--—the-—--projected--compensation—-period——is--the
ciaimentis-iifetimey-the-tife-expectancy-must-be——determined
by--using--the--mest—-recent-—table--of--iife--expectancy-as

published-by-the-tnited-Seates-nationat——-center——-for--heatth
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atatistieas
+63¢7}—-Bubject-to-the-other-provisions-of-this—secetienr
the-—deparenent——has-fuii-powery-authorityr-and-jurisdiction
eo—ai}ovr—approve7-or-eondiéien—eonpromiae~—sett}enenes——ior
any--type--of-—benefits--provided--for-under-thia-chapter—or
iump—aum—payments-ugreed—to—by—-worker:——and——insurers:——ﬁii
auch——compromise——sate}enents-nnd—iunp—sum-pnynents—are-veid
without-the-approvai-cf--the--departments——Approvai—-by-—the
department-muat-be~in-writingr-The-departaent-shaii-directiy
nobify—uhciainanh-ei—a—depurtment—order—approving—or—denying
a-ctaimantis-compromise-or—iump-sum-payments
f?figi—-b——dispute—-between—-a——eiaimant—-cnd-nn-insurer
regatrding--the——eonversion——of--biweekly--payments——into-—-a
iunp—ann—-is——censideted—n—dispnter—Ear—uhieh—a~nediater-and
the-orkezs*—ee-pensat&en-court—haveFjurisdieeicn-ee-nake——a
determinations—-Ef——an—-insurer—--and--a--ctaimant-agree-to-a
conpromise—and-reiease—settienent—or-a—innp—aum—paymenb--bnt
the——departnent-—diaapproves——the—agreenenev—the-partéea—may
request——bhe—-vorkets*——compenaatien——eourt—-te--review——the
departmentis-decistont®
Section 11. Section 39-71-744, MCA, is amended to read:
“39-71-744. Benefits not due while claimant is
incarcerated. A claimant is not eligible for any disability
or rehabilitation compensation benefits while the claimant

is incarcerated as the result of conviction of a felony or
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is incarcerated for AS A RESULT OF A CONVICTION OF a

misdemeancor in a county jail for a period exceeding 30 days.

The insurer remains liable for medical benefits. Ne A time
limit on benefits otherwise provided in this chapter is not
extended due to a period of incarceration."”
Section-$3--Gection--39—731-1613;——MEA;——is—-amended-—to——
reads
%39-F3-18iiv--Befinitions<-~As—used-in-this—chapter;—the
fotiowing-definitions-appiys+
t3--%Bpard-ef-rehabilitation-certificationt——means--the
nonprofity~-independenty-fee—structured-organization-chat—is
a-nember-of-the-nationai-commrassion-—for-—-heatth——certifying
agencies--and--that—ia-established-to-certify-rehabiiitation
practitioners:
t24--2pisabied-workerti-means-cne--whe-—has-—-a--medieaiiy

deternained--restrictiony-—established--by—-ebjective-medieal

findingay--resutting--from--a-—--work-retated-——injury-—--that
prectudes—-the-—-worker--from-returning-to-the-job-the-worker

heid-at-the-time—-of-the—-injnryr——and--for—--whom-—on-che-job

training7-educationy-or-tratning-is-necessary-to-pravide—the

worker-with-the—capability—to-return—to-workr

£33--4Rehabititation——-benefitsi--means-benefits-provided
£n-39-71-100837-39-73-1625;-fsection—1647-and-39-F1-2001~
t4)}~-—¥Rehabilitatien-plan”-means-an—individualized--pian

to-assist-a-disabled-worker-in-acquiring-skitis-or-aptitudes
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to-—-peturn---to—-work--threugh-—job--ptacementy—-on—the-job
trainingr--educationy--or--trainingy--er---spectatized--—job
modifieations
f51-—lRehab§i§eation--provider‘--means—"a—rehabiiitntien
counselor-—certified--by-—the---board---for——-rehabiiitation
certification---—and-——designated---by--the——insurer——to-—the
deparenene—or-a--éepartment——a£--sociai——and--rehnbilieaticn
sapvices--counseior--when-a-worker—has-been—cereified-by-the
departnent—*of——soeini——und—-rehab&i&tation--seev&ees--under
39-33-1603+
f6+—-"Rehabiiitntéon—servieea‘-eanaista~e£—a—program——oE
evainatienTv—pianningy—nnd-deiivery-of—gaods—and-aerviees*ta
assist-a-disabled-worker—to-return-to-works

t73——ta}-SHerkeris——job--pooii--means-—those-—jobs---the

ciaimant--ia—-eapabiewwef—-perEorming7——cenaistent—-with-the

vorker*a—aqe7—edneabian7—vocnticnni-exgeriencev—and~aptitude

aad—eompatibie-with-the-~wurker*s—-phy:écai—*capucities——and

i1imibationa-—as-—the——resuit-of—the-workeris-injuryr—back-of

inmediate—job-openfngs-is—not—avEactor—eo—be--conaidered——in

determining—a-werkeris—job-poot~

fbj—-fij—a--worketls—-5ob-—paei——may«-be—either—ioeui—ar

statewidexr

t&i}—a—iocai—job—peei—ia—bhe—Hontnna—jeb-aerviee--eifice

area—-that-includes-the-workerlis-reaidences

féiif-n——ataeewide——job——pooi-is*ehe—state—of—uontnna—or
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the-state—-in-which-the-worker-residesz®

NBW-SBEPION---Section— 14, —Rehabititation-———goai————and-—

eptions:—{i}-The--goai-—-of -—rehabiiitcation-—-services-——-is—-to
return——a--permanently-injured-worker—to-werk-with-a-minimum
of-retraining-and--as——-soon——as——-possibie--after-—-an--injury
oceursas
€2)——Whenever—-possiblier——enplioyment-in-a-workeris-loea
Job——pooci--must—-be——conastdered--and-——-setected---prior-—--to
conatderation——of--employment——in--a-—workerls-statewitde-jJob
peoots
NEW-SECPION:--Section-15--besignation-cf-rehabilitation—
provider-and-eligibitity-for-rehabiiztation-benefitar-+1y-An
insurer-shaii-designate-a-vocationat-rehabiiitation-previder
for-ait-workers—who-suffer—-permanent-partiat--disabitity--or
permanent--totat--disabiiity;——as——defined--in-39-F1-1167-by
foliowing-the-provisiens—in~-39-71-1014-for-disabted-workers:
t2¥--Fhe-—designated-——rehabiittation——-provider——-shai}
evalnate--and--determine-—the-return-to-work—-capabtltities—of
the-~workess
t3)--if-a—worker-is-capabile-of-returning—to-work-in--the
workeria--iacai--or--in--the--atatewide--job——pooir--further
rehabititation--sesvices--or-benefita-are-not-required-cto-be
furnished-by-the—insurer-except-as-provided-in-fsection-163=
t4)-—3if-a-worker-is-net-capabite-—of--returning-—to—-wark

without-on-the-job-trainings-a-short-term-retrasining-program
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ef-i2-months-or-iess-or-a-iong-term-retraining-program-of-up
te——304--weeks-and-rehabiiitation-benefits-and-services-must
be-provided-pursuant-te—a-rehabititation—pian-
t5y--Fhe——-provisiona—-of--35-71-1632---atse---appty---to
cooperation--with--a--rehabiiitation-provider—under-tseetion
6}-and-this-sections
NEW-SEEPION---Section 16 -dob-piacement-benefitav—t3I-A—
worker—-is-eiigibte-for-job-placement-benefits—zf:
taj--the-worker-has-not-returneé-to-work:-and
thi--the-worker—-has-the-capabiitty-to-return-te—work-but
has-a-medicaltiy--determined--restriction—-resutting——from—-a
work-retated-injury-that-preciudes-the-worker-from-returning
to-the-job-the-woriker-heltd-at—the-time-of-the-injury~s
t23--Ff-——the——-worker——is--entitied--to--jeb--ptacement
benefitsr-a—vocationai-rehabilitation—provider-shati-—assise
the—--worker-in-activeiy-seeking-emptoyment-and—the-worker-is
to-receive-weekiy-benefits-not-to--exceed--8--weeks--at-~the
temporary-totalt-disability-rates
Section 12. Section 35-71-2001, MCA, is amended to
read:
*39-71-2001. Rehabilitation benefits. (1) Except——as

provided-in-subsection-{5}7 An-injured a-disabled AN TNJURED

worker is eligible for rehabilitation benefits if:
{a) the--injury-results—in-permanent-partiai-disabiiity

or-permanent-total-disability-as-defined——in--39-32-1336 the
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worker-—has——-noat--returned--to--werk THE INJURY RESULTS IN

PERMANENT PARTIAL DISABILITY OR PERMANENT TOTAL DISABILITY

AS DEFINED IN 39-71-116;

tb)--a-—physician—~certifies——that-the-injared-worker-is
physicaiiy-unabie-to-work-at-the-job-the-worker—heid-at~--the
time-of-the-injurys

{(B) A PHYSICIAN CERTIFIES THAT THE INJURED WORKER IS

PHYSICALLY UNABLE TC WORK AT THE JOB THE WORKER HELD AT THE

TIME QF THE INJURY;

tey¢by (C a rehabilitation plan completed by a

rehabilitation provider and designated by the insurer
certifies that the injured worker has reasonable vocational
goals and a reemployment and wage petential with
rehabilitation. The plan must take into consideration the
worker's age, education, training, work history, residual
physical capacities, and vocational interests.

té3te3(D}) a rehabilitation plan between--the-injured

worker—-and-the-insurer BETWEEN THE INJURED WORKER AND THE

INSURER is filed with the department. If the plan calls for
the expenditure of funds under 39-71-1004, the department
shall authorize the department of social and rehabilitation

services to use the funds.

t2}--Prior-to~the-fiting--ef-—pthe--rehabititation-—-plany

rehabilitation-—benefita-—ak--the-injured-workeris—temporary

totai-disabiliey-rate-are-payabie—-to-a--disabied--wvorker—-by
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the--—insprer——but--are--not--deductibie--frem——the--benefits

provided-in-subseetion—{3}-

t2¥£39{2) After filing the rehabilitation plan with the

department, the injured disabied INJURED worker is entitled

to receive rehabilitation benefits at the injured worker's
temporary total disability rate. The benefits must be paid
for the period specified in the rehabilitation plan, not to
exceed 104 weeks. Rehabilitation benefits must be paid
during a reasonable period, not to exceed 10 weeks, while
the worker is waiting to begin the agreed-upon AGREED-UPON
rehabilitation plan, Rehabilitation benefits must be paid
biweekly while the worker is satisfactorily completing the
agreed-upcn rehabilitation plan.
t3y--if-~the--rehabititetion—pian—-provides———for———job
piacementf-a—voectionai—rehabéiétatien-provider—shaii—assist
the-~warker-—in-obtaining-ether—empteyment-and-the—worker-is
entitied—to-weekiy-benefita-for-a-pericd-—not—-to——exceed--8
waeka-—at--the-workeris-temporary-totat-disabitity-ratec-Ify
after-receiving-benefits-under-this-subsectiony-—the--worker
decidena--to-proceed-with-a-rehabititation-piany—the-weeks—in
which~benefitas-were-paid-under-ehis-subsection—-may~—not--be
eredited--against—the-maximum-of-104-weeka-of-rehabiiitation
benefivts—provided—in-this-seetion~
f(#--if-there—is—a-dispute-—aa—-to——whether—-nn-winjueed

werker——can-retuorn-to-the-job-the-worker-hetd-at-the-cime-of
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injueyr-—-the-——insurer——-shaii--designate---a-——rehabititation
provider——to--evatuate--and-determine-whether-the-worker-can
return-to-the-job-heid-at-the--time--of--injuryr-—Ff——it-~-i=
determined-that-he—-the-worker-cannoty-the-worker—is—eantitied
to--rehabititation——benefits-—-and--services--as--previded-in
subsection-{245

{3) IF THE REHABILITATION PLAN PROVIDES FOR JOB

PLACEMENT, A VOCATIONAL REHABILITATION PROVIDER SHALL ASSIST

THE _WORKER 1IN OBTAINING OTHER EMPLOYMENT AND THE WORKER IS

ENTITLED TO WEEKLY BENEFITS FOR A PERIOD NOT TO EXCEED 8

WEEKS AT THE WORKER'S TEMPORARY TOTAL DISABILITY RATE. IF,

AFTER RECEIVING BENEFITS UNDER THIS SUBSECTION, THE WORKER

DECIDES TO PROCEED WITH A REHABILITATION PLAN, THE WEEKS IN

WHICH BENEFITS WERE PAID UNDER THIS SUBSECTION MAY NOT BE

CREDITED AGAINST THE MAXIMUM OF 104 WEEKS OF REHABILITATION

BENEFITS PROVIDED IN THIS SECTION.

(4) 1IF THERE IS A DISPUTE AS TO WHETHER AN INJURED

WORKER CAN RETURN TO TEE JOB THE WORKER HELD AT THE TIME OF

INJURY, THE JNSURER SHALL DESIGNATE A REHABILITATION

PROVIDER TO EVALUATE AND DETERMINE WHETHER THE WORKER CAN

RETURN TO THE JOB HELD AT THE TIME OF INJURY. IF IT 1S

DETERMINED THAT THE WORKER CANﬁOT, THE WOGRKER IS ENTITLED TO

REHABILITATION BENEFPITS AND SERVICES AS PROVIDED 1IN

SUBSECTION (2).

to¥{4¥(5) A worker may not receive temporary total or
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biweekly permanent partial disability benefits and
rehabilitation benefits during the same period of time.
+63£5}3{6) The rehabilitation provider, as authorized by
the insurer, shall continue to work with and assigt the
injured worker until the rehabilitation plan is completed.

£6%{7) Unless a worker becomes a disabled worker within

1 yvear of reaching maximum medical improvement, a worker is

not eligible for rehabilitation benefits through a

rehabilitation plan.”

Section 13. Section 39-71-721, MCA, is amended to read:

*39-71-721. Compensation for injury causing death —
limitation. (1) {a) If an injured employee dies and the
injury was the proximate cause of sueh death, then the
beneficiary of the deceased is entitled to the same
compensation as though the death occurred immediately
following the injury. A beneficiary's eligibility for
benefits commences after the date of death, and the benefit
level is established as set forth in subsection (2).

{b) The insurer is entitled to recover any overpayments
or compensation paid in a lump sum to a worker prior to
death but.not yet recouped. The insurer shall recover sush
payments from the beneficiary's biweekly payments as
provided in 39-71-741453${6%(5).

(2) To beneficiaries as defined in 39-71-116(3)(a)

through (3)(d), weekly compensation benefits for an injury
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causing death are 66 2/3% of the decedent's wages. The
maximum weekly compensation benefit may not exceed the
state's average weekly wage at the time of injury. The
minimum weekly compensation benefit is 50% of the state's
average weekly wage, but in-no-event it may #¢ not exceed
the decedent's actual wages at the time of his death.

(3) To beneficiaries as defined in 39-71-116(3)(e) and
(3)(f), weekly benefits must be paid to the extent of the
dependency at the time of the injury, subject to a maximum
of 66 2/3% of the decedent's wages. The maximum weekly
compensation may not exceed the state's average weekly wage
at the time of injury.

{4) If the decedent leaves no beneficiary as defined in
39-71-116, a lump-sum payment of $3,000 must be paid to the
decedent’'s surviving parent or parents.

(5) If any beneficiary of a deceased employee dies, the
right of such the beneficiary to compensation under this
chapter ceases. Death benefits must be paid to a surviving
spouse for 500 weeks subsequent to the date of the deceased
employee's death or until the spouse's remarriage, whichever
occurs first. After benefit payments cease to a surviving
spouse, death benefits must be paid to beneficiaries, if
any, as defined in 39-71-116(3}({b) through (3){d).

{6} In all cases, benefits must be paid to

beneficiaries, as defined in 39-71-116.

-36- HB 361



o o e W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

HB 0361/02

(7) Benefits paid under this section may not be
adjusted for cost of living as provided in 39-71-702.

£8y——Notwithastanding--subsectiona—¢t2y-and-{t337-beginning
duty-:7-196F7-chrough-June--367--199:7--the-—paximum--weekty
compensation--benefits--for--indury--causing—-death--may-not
exceed-the-state's-average-weekliy-wage-of--52599-—established
Juty~17~1986--Beginning-duiy-17-196877-through-dJune-307-1991 ¢
the--minimum--weekiy-—compensation--for-injury-causing-death
shati-be-5349:507-whith-is-508-of-the-statets-average-weekly
wage-established-July-17-1986y-but—in-ne-event-may-it-exceed
the-decedentls-actuat-wagea-at-the-time-of-death-"

SECTION 14. SECTION 39-71-606, MCA, IS AMENDED TO READ:

"39-71-606. Insurer to accept or deny claim within

thirty days of receipt -- notice of denial -- notice of
recpening -- notice to employer. (1) Every insurer under any

plan for the payment of workers' compensation benefits
shall, within 30 days of receipt of a claim for
compensation, either accept or deny the claim, and if denied
shall inform the claimant and the department in writing of
such denial.

(2) Every insurer under any plan for the payment of

workers' compensation benefits shall notify the employer of

the reopening of the claim within 14 days of the reopening

of a claim for the purpose of paying compensation benefits.

+24(3) Upon the request of an employer it insures, an
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insurer shall notify the employer of all compensation

benefits that are ongoing and are being charged against that

employer's account.,"

NEW SECTION. Section 15. Severability. If a part of
tthis act] is invalid, all valig parts that are severable

from the invalid part remain in effect. IF a part of [this
act} is invalid in one or more of its applications, the part

remains in effect in all wvalid applications that

are
severable from the invalid applications.
REW-SBEPION:--Section20--codification-———-instructionc—-

fSectéon:-i4~through-i6&—ate—intended—to~bewcodé£ied—has—-an
ineegtai——part-—ef——?it1e——391—-ehapter—?iv—part—iﬂv—and—ehe
provisions—of—?it}e--BS7-—chapeer—-?ir——pare——ier--appiy——eo

tsections-14-throungh-164=

NEW SECTION. Section 18. Effective date. [This act] is

effective July 1, 1993,

-End-

-38-~ HB 1361
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RE-REFERRED AND HB 0361/03
APPROVED BY COMMITTEE
ON LABOR & EMPLOYMENT
RELATIONS
AS AMENDED

HOUSE BILL NO. 361
INTRODUCED BY HIBBARD, HARP

BY REQUEST OF THE STATE FUND

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING
WORKERS' COMPENSATION LAWS; DEFINING "OBJECTIVE MEDICAL
FINDINGS"; INCLUDING INCOME TQ SOLE PROPRIETORS AND PARTNERS
IN THE DEFINITION OF WAGES; REVISING INSURERS' LIABILITY FOR
INJURIES TO WORKERS; REVISING THE PROCEDURE FOR PRESENTATION

OF CLAIMS; REQUIRING THE INSURER TO NOTIFY CLAIMANTS OF

BENEFITS AND ENTITLEMENTS USING INFORMATICON PROVIDED BY THE

DEPARTMENT ; REQUIRING INSURERS TO NOTIFY EMPLOYERS OF

REOPENED CLAIMS; ALLOWING INSURERS TQ SUSPEND BENEFITS TOQ

WORKERS 'RECEIVING SOCIAL SECURITY DISABILITY BENEFITS;
REVISING REQUIREMENTS TO RECEIVE PERMANENT PARTIAL
DISABILITY BENEFITS; REVISING PROVISIONS REGARDING
TERMINATION OF BENEFITS UPON RETIREMENT; REVISING IMPAIRMENT
EVALUATION PROVISIONS; PROVIDING-PER-BIGEAUNTEING-OF-bUMP-SBM
SEFPHEMENTS T ALLOWING SUSFENSION OF BENEFITS WHILE A
CLAIMANT IS INCARCERATED FOR A MISDEMEANOR; REVISING——PHE
BEPEH*T&GH—BP—BiSABEEB-WBRKER7-BEP§N§NG—“W€RKER*S-&BB—PGBB“?
PRGVEBiNG——PBR—-BESiSNA?iGN—-99-—ﬁ-—RBHAB}Ei?ﬁ?ieﬂﬂPﬁevfﬂﬁRr
EREAPFNG-3OB--PRACEMEN?--RENEPEFSs REVISING REHABILITATION
BENEFITS; AMENDING SECTIONS 39-71-116, 39-71-119, 39-71-123,
39-71-407,

39-71-601, 39-71-606, 39-71-701, 35-71-702,
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39-71-703, 39-71-710, 39%-71-711, 39-71-721, 39-Fi-F417

39-71-744, 39-71-16117 AND 39-71-2001, MCA; AND PROVIDING AN
EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. section 39-71-116, MCA, is amended to read:

"39-71-116, Definitions. Unless the context otherwise
requires, words and phrases employed in this chapter have
the following meanings:

(1) "Administer and pay" includes all actions by the
state fund under the Workers' Compensation Act and the
Occupational Disease Act of Montana necessary to:

(a) the investigation, review, and settlement of

claims;

{b) payment of benefits;

(¢) setting of reserves;

(d) furnishing of services and facilities; and

(e} utilization of actuarial, audit, accounting,
vocational rehabilitation, and legal services.

({2) "Average weekly wage" means the mean weekly
earnings of all employees under covered employment, as
defined and established annually by the Montana department
of labor and industry. It is established at the nearest
whole dollar number and must be adopted by the department

prior to July 1 of each year.

—-2- HB 361
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(3) "Beneficiary" means:

(a) a surviving spouse living with or legally entitled
to be supported by the deceased at the time of injury;

(b an unmarried child under the age of 18 years:

{c} an unmarried child under the ége of 22 years who is
a full-time student in an accredited school or is enrolled
in an accredited apprenticeship program;

(d) an invalid child over the age of 18 years who is
dependent upon the decedent for support at the time of
injury;

{(e) a parent who is dependent upon the decedent for
support at the time of the injury if no beneficiary, as
defined in subsections (3)(a) through (3)(4), exists; and

(f) a brother or sister under the age of 18 years if
dependent upon the decedent for support at the time of the
injury but only until the age of 18 years and only when no
beneficiary, as defined in subsections ({3)(a) through
{3){e), exists.

{4) "Casual employment" means employment not in the
usual course of trade, business, profession, or occupation
of the employer.

(5) "Child" includes a posthumous child, a dependent
stepchild, and a child legally adopted prior to the injury-.

(6) "Construction industry" means the major group of

general contractors and operative builders, heavy

—3- HB 361
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construction (other than building construction) contractors,
and special trade contractors, listed in major groups 15

through 17 in the 1987 Standard Industrial Classification

Manual. The term does not include cffice workers, design

professionals, salesmen sales personnel, estimators, or any

other related employment that is not directly involved on a
regular basis in the provision of physical labor at a
construction or renovation site.

(7) “Days" means calendar days, unless otherwisé
specified.

(8) ‘“Department" means the department of labor and
industry. )

(9) “Fiscal year" means the period of time between July
1 and the succeeding June 30.

(10) "Insurer" means an employer bound by compensation
plan No. 1, an insurance company transacting business under
compensation plan No., 2, the state fund under compensation
plan No. 3, or the uninsured employers' fund provided for in
part 5 of this chapter.

{11) "Invalid" means one who is physically or mentally
incapacitated.

(12) "Maximum healing" means the status reached when a
worker is as far restored medically as the permanent
character of the work-related injury will permit.

(13) "Obiective medical findings" means medical

4= HB 361
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evidence, including but not 1limited to range of wmotion,

atrophy, muscle strength, muscle spasm, and .diagnostic

evidences——substantinted—-by--etinicai--findings VERIFIABLE

FINDINGS DEMONSTRATED BY ACCEPTED DIAGNOSTIC PROCEDURES.

Complaints of pain in the absence of eiiniecat VERIFIABLE

findings are not considered cbjective medical findings.

+33¥(14) "Order" means any decision, rule, direction,
requirement, or standard of the department or any other
determination arrived at or decision made by the department.

tx4¥(15) "Payroll", “annual payroll", or “"annual payroll
for the preceding year" means the average annual payrcll of
the employer for the preceding calendar year or, if the
exployer shat: has not have operated a sufficient or any
length of time during such the calendar year, 12 times the
average monthly payrcll for the current year. However, an
estimate may be made by the department for any employer
starting Iin business if no average payrolls are not
available. This estimate is to be adjusted by additional
payment by the employer or refund by the department, as the
case may actually be, on December 31 of sueh the current
year. An employer's payroll must be computed by calculating
all wages, as defined in 39-71-123, that are paid'by an
employer.

t15%(16) "Permanent partial disability" means a

condition, after a worker has reached maximum healing, in
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which a worker:

{a) has a medically determined physical restriction as
a result of an injury as defined in 39-71-119%; and

{b) is able to return to work in some capacity but the
physical restriction impairs the worker's ability to work.

t363(17) "Permanent total disability" means a condition
resulting from injury as defined in this chapter, after a
worker reaches maximum healing, in which a worker has no
reasonable prospect of physically performing regqular

employment, as determined after a vocational rehabilitation

evaluation. Regular employment means work on a recurring
basis performed for remuneration in a trade, business,
profession, or other occupation in this state. Lack of
immediate job openings is not a factor to be considered in
determining if a worker is permanently totally disabled.

t¥73(18) The term "physician" includes "surgeon" and in
either case means one authorized by law to practice his the
person's professiaon in this state.

t383(19) The "plant of the employer" includes the place
of business of a third person while the employer has access
to or control over =suech the place of business for the

purpose of carrying on his the employer's usual trade,

business, or occupation.

t193(20) "Public corporation" means the state or any

county, municipal corporation, school district, city, city

-6~ HB 361
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under commission form of government or special charter,
town, or village.

+203(21) “"Reasonably safe place to work" means that the
place of employment has been made as free from danger to the
life or safety of the employee as the nature of the
employment will reasonably permit.

+233{22) "Reasonably safe tools and appliances" are such
tools and appliances as-are adapted to and are reasonably
safe for use for the particular purpose for which they are
furnished.

+22¥(23) "Temporary service contractor” means any
person, firm, association, or corporation conducting
business that employs individuals directly for the purpose
of furnishing the services of those individuals on &
part-time or temporary basis to others.

£233{24) "Temporary total disability"” means a condition
resulting from an injury as defined in this chapter that
results in total loss of wages and exists until the injured
worker reaches maximum healing.

t243(25) "Temporary worker" means a worker whose
services are furnished to another on a part-time or
temporary basis to substitute for a permanent employee on
leave or to meet an emergency or short-term workload.

t25¥(26) "Year", unless otherwise specified, means

calendar year."
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Section 2. section 39-71-119, MCA, is amended to read:

*39-71-119. Injury and accident defined. (1) "Injury"
or "injured" means:

{a) internal or external physical harm to the body that

is established by objective medical findings;

{b) damage to prosthetic devices or appliances, except
for damage to eyeglasses, contact lenses, dentures, or
hearing aids; or

{¢) death.

(2) An injury is caused by an accident. An accident 1is:

(a) an unexpected traumatic incident or unusual strain;

(b) didentifiable by time and place of occurrence;

(c) ddentifiable by member or part of the body

affected; and

{d) caused by a specific event on a single day or
during a single work shift.

{3) "Injury" or "injured" does not mean a physical or
mental condition arising from:

{a) emotional or mental stress; or

(b} & nonphysical stimulus eor activity.

{4) "Injury"” or "injured” does not include a disease
that is not caused by an accident.

(5) (a) A cardiovascular, pulmonary, respiratory, or
other disease, cerebrovascular accident, or myocardial

infarction suffered by a worker is an injury only if the
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accident is the primary cause of the cumulative physical
harm in relation teo other factors contributing to the
physical harm.

{(b) "Primary cause", as used in subsection (5){a),

means a cause that, with a reasonable degree of medical

certainty, is responsible for more than 50% of the

cumulative physical harm,"

Section 3. section 39-71-123, MCA, is amended to read:
"39-71-123. Wages defined. (1) “Wagea" means the gross
remuneration paid in money, or in a substitute for money,

for services rendered by an employee, or income provided for

in subgection (1){d). Wages include but are not limited to:

la) c¢ommissions, bonuses, and remuneration at the
regular hourly rate for overtime work, holidays, vacations,
and sickness periods;

{b) board, 1lodging, rent, or housing if it constitutes
a part of the employee's remuneration and is based on its
actual value; and

({c) payments made t¢ an employee on any basis other
than time worked, including but not limited to piecework, an
incentive plan, or profit-sharing arrangements; and

{d} income or payment in the form of a draw, wage, net

profit, or substitute for money received or taken by a sole

proprietor or partner, regardliess of whether the sole

ptoprietor or partner has performed work or provided

-9- HB 361
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services for that remuneration.

{2) wWages do not include:

{(a) employee expense reimbursements or allowances for
meals, lodging, travel, subsistence, and other expenses, as
set forth in department rules;

{b) special rewards for individual invention or

discovery;

(c) tips and other gratuities received by the employee
in excess of those documented to the employer for tax
Purposes;

{(d) contributions made by the employer to a group

insurance or pension plan; or

(e} vacation or sick leave benefits accrued but not
paid.

{3) For compensation benefit purposes, the average

actual earnings for the four pay periods immediately

preceding the injury are the employee's wages, except if;
(a) the term of employment for the same employer is
less than four pay periods, in which case the employee‘'s
wages are the hourly rate times the number of hours in a
week for which the employee was hired to work; or
{b) for good cause shown by the claimant, the uge of
the four pay periods does not accurately reflect the
claimant's employment history with the employer, in which

case the insurer may use additional pay periods.

-10- HB 361
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{4) (a) For the purpose of calculating compensation
benefits for an employee working concurrent employments, the
average actual wages must be calculated as provided in
subsection (3).

{b} The compensation benefits for a covered volunteer
must be based on the average actual wages in his the
volunteer's regular employment, except self-employment as a
sole proprietor or partner who elected not to be covered,
from which he the volunteer is disabled by the injury
incurred.

{c) The compensation benefits for an employee working
at two or more concurrent remunerated employments must be
based on the aggregate of average actual wages of all
employments, except self-employment as a sole proprietor or
partner who elected not to be covered, Ffrom which the
employee is disabled by the injury incurred.

(5) The compensation benefits and the payroll, for
premium purposes, for a volunteer firefighter covered
pursuant to 39-71-118(4) must be based upon a wage of not
less than $900 a month and not more than 1 1/2 times the
average weekly wage as defined in this chapter.”

Section 4. Section 39-71-407, MCA, is amended to read:

»39-71-407. Liability of insurers —— limitationa. (1)
Byery Each insurer is liable for the payment of

compensation, in the manner and to the extent hereinafter
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provided in this section, to an employee of an employer it

insurea who receives an injury arising out of and in the
course of his employment or, in the case of his death from

such the injury, to his the employee's beneficiaries, if

any.
{2) (&) An insurer is liable for an injury, as defined

in 39-71-119, if the injury is established by objective

medical findings and if the claimant establishes it is more

probable than not that:
{i} a claimed injury has occurred; or
(ii) a claimed injury aggravated a preexisting

condition. If a--¢compensabie AN injury aggravates a

preexisting condition and the combination causes or prolongs

the disability or the need for medical treatment, the

resultant condition is compensable only if the eempensabie

AGGRAVATING injury is and remains the major contributing

cause of the disability or need for treatment.

{b) A AN INSURER IS NOT LIABLE FOR A condition i=--not

compensabie-—-as-a-consequence-of ARISING AFTER a compensable

injury unlegs the_ compensable iniury is the maior

contributing cause of the RESULTANT condition.

tb¥{c) Proof that it was medically possible that a
claimed injury occurred or that sueh the claimed injury

aggravated a preexisting condition is not sufficient to

establish liability.

-12- HB 361
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(3} An employee who suffers an injury or dies while
traveling is not covered by this chapter unless:

(a) (i) the employer furnishes the transportation or
the employee receives reimbursement from the employer for
costs of travel, gas, oil, or lodging as a part of the
employee's benefits or employment agreement; and

(ii} the travel is necessitated by and on behalf of the
employer as an integral part or condition of the employment;
or

{b) the travel is required by the employer as part of
the employee's job duties.

(4) (a) An employee is not eligible for benefits
otherwise payable under this chapter if the employee's use
of alcohol or drugs not prescribed by a physician is the

sele-and-exciusive major contributing cause of the injury-er

death accident. Hewevery—-if-the-empioyer-had-knowiedge-of
and-éaiied-to—attempt—to-stop—the—employee*s—ase-oé——aiechoi
or-drugs7-this-subsection-does-not-appiys

(b) An alcohol concentration of 0.10 or greater at the

time of the accident constitutes a conclusive presumption

that the consumption of alcoholic beverages was the major

contributing cause of the accident.

{c) The employer's permission, encouragement, or actual

knowledge of consumption of alcoholic beverages or drugs may

not be considered in determining the compensability of an
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injury.

(5) If a claimant who has reached maximum healing
suffers a subsequent nonwork-related injury to the same part
of the body, the workers' compensation insurer is not liable
for any compensation or medical benefits caused by the
subsequent nonwork-related injury.

(6) "Major contributing cause", as used in this

section, means a cause that is the leading factor

contributing to the result in comparison to all other

contributing causes."

Section 5. section 39-71-601, MCA, is amended to read:
"39-71-601. Statute of limitation on presentment of
claim -- waiver. (1) In case of persconal injury or death,

all claims must be forever barred unless signed by the

claimant or the claimant's representative and presented in

writing to the employer, the insurer, or the department, as
the case may be, within 12 months from the date of the
happening of the accident, either by the claimant or someone
legally authorized to act fer-him-in-his on the claimant's

behalf.

(2) The department may waive the time requirement up to

an additional 24 12 24 months emty upon a reasonable showing

by the claimant of=s
tay-—tack-of-knowiedge-of-disabiiteys

thi--tatent-injurys-or

-1l4- HB 361
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tey:
{A) LACK OF KNOWLEDGE OP DISABILITY;:

{B) LATENT INJURY; OR

(C) eguitable estoppel.”

Section 6. Section 39-71-701, MCA, is amended to read:

"39-71-701. Compensation for temporary total disability
-- exception. (1) Subject to the limitation in 39-71-736 and

subsectton SUBSECTIONS (4) AND (5) of this section, a worker

is eligible for temporary total disability benefits when the
worker suffers a total loss of wages as a result of an
injury and until the worker reaches maximum healing,

{2) The determination of temporary total disability
must be supported by a preponderance of objective medical
evidence findings.

{3) Weekly compensation benefits for injury producing
temporary total disability shaii-be are 66 2/3% of the wages
received at the time of the injury. The maximum weekly
compensation benefits may not exceed the state's average
weekly wage at the time of injury. Temporary total
disability benefits must be paid for the duration of the
worker's temporary disability. The weekly benefit amount may
not be adjusted for cost of 1living as provided in
39-71-702(5}.

(4) IF THE TREATING PHYSICIAN RELEASES A WORKER TO

RETURN TO THE SAME POSITION, THE WOREKER 1S5 NO LONGER

-1%— HB 361
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ELIGIBLE FOR TEMPORARY TOTAL DISABILITY BENEFITS, REGARDLESS
OF AVAILABILITY OF EMPLOYMENT.

t43(5) If the treating physician releases a worker to

return to the aaue-position—regurdiess—ef—avai}abiiity-of

employment-or—to—the samey a modifieds or an alterpative
position that the individual is able and qualified to
perform with the same employer at an eguivalent or higher
wage than he the individual received at the time of injury,
the worker is no longer eligible for temporary total

disability benefits even though he the individual has not

reached maximum healing. A worker requalifies for temporary
total disability benefits if the modified or alternative
pesition is no longer available for any reason to the worker
and the worker continues to be temporarily totally disabled,
as defined in 39-71-116.

t5¥(6) In cases where it is determined that pericdic
disability benefits granted by the Social Security Act are
payable because of the injury, the weekly benefits payable
under this section are reduced, but not below zerc, by an
amount equal, as nearly as practical, to one-half the
federal periodic benefits for such week, which amount is ta
be calculated from the date of the disability social

security entitlement.

$63(7) If the claimant is awarded social security

benefits, the insurer may, upon notification of the

-16- HB 361
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claimant's receipt of social security benefits, suspend

biweekly compensation benefits for a period sufficient to

recover any resulting overpayment of benefits. This

subsection doces not prevent a claimant and insurer from

agreeing to a repayment plan.

t6¥t7) Notwithstanding-subsection-{3y7--beginning--duty
¥7-1987;~through—-dune-36;-19917-weekiy-compensation-benefits
for-—temporary--totai--disability-may-not-exceed-the—stcatels
average-weekiy-wage-of-9299-estabiished-duty-17-3986x Ef--a

werkers——after——reaching-maximum-mediecal-healtingy-at-a-iatesr

date-again-ciains-tenporary-total-disabitity——benefiear--the

entitiement-must-be—estabiished-by-written-objective-medieai

findings-—that-—contatn——sufficient--historicat-—information

eoncerning-the-canse-of-the-disabititys"

Section 7. Section 39-71-702, MCA, is amended to read:
*39-71-702. Compensation for permanent total
disability. (1) If a worker is no longer temporarily totally
disabled and is permanently totally disabled, as defined in
39-71-116, the worker is eligible for permanent total
disability benefits. Permanent total disability benefits
must be paid for the duration of the worker's permanent
total disability, subject te 39-71-710.

(2) The determination of permanent total disability
must be supported by a preponderance of objective medical

evidenee findingsy——-as——-determined--after--a--vecationai
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rehabiittntion—evatuacion.

(3) Weekly compensation benefits for an injury
resulting in permanent total disability shaii-be are 66 2/3%
of the wages received at the time of the injury. The maximum
weekly compensation benefits sha: may not exceed the
state's average weekly wage at the time of injury.

(4) In cases where it is determined that periodic
disability benefits granted by the Social Security Act are
payable because of the injury, the weekly benefits payable
under this section are reduced, but not below zero, by an
amount equal, as nearly as practical, to one-half the
federal periodic benefits for such the week, which amount is
to be calculated from the date of the disability

social
security entitlement.

(3) A worker's benefit amount must be adjusted for a
cost-of~living increase on the next July 1 after 104 vyweeks
of permanent total disability benefits have been paid and on
each succeeding July 1. A worker may not receive more than
10 sueh adjustments. The adjustment must be the percentage
increase, if any, in the state's average weekly wage as
adopted by the department over the state's average weekly
wage adopted for the previous year or 3%, whichever is less.

(&) Notw&thstanding—~subseetian-—fB}T-beginning—auly—ir
198?7—bhrough—&nne—aer—i99i7—the-maximum-ueek}y—compensation

benefita—fer—permanent-teta}wdisabiiity—ﬁay—not——exceed--the
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statels—average--weekly--wage--of--$299-estabtished-Futy-17

3986+ 1f the claimant is awarded social security benefits,

the insurer may., upon notification of the claimant's receipt

of social security benefits, suspend biweekly compensation

benefits for a period sufficient to recover any resulting

overpayment of benefits. This subsection does not prevent a

claimant and insurer from agreeing to a repayment plan."

Section 8. Section 39-71-703, MCA, is amended to read:

"39-71-703. Coapensation for persanent partial
disability. (1) #f-an An injured worker suffers-a--permansnt
partiai-—disabiltiey-—and--is-ne-tonger-entitited-co-temporary
totai-or-permanent-total-disabitity-benefita;—the-worker is
entitled to a permanent partial disability award+s if that
worker:

{a) suffers a permanent partial disability supported by

objective medical findings; and

(b) has an impairment rating of more than zero as

determined by the latest edition of the American medical

association's Guidegs to the Evaluation of Permanent

Impairment and if the basis of any part of the impairment

rendered is supported by objective medical findings.

{2) In instances in which a preexisting condition is

aggravated by a compensable injury, the impairment rating

used in calculating an award under this section may include

only the additional impairment caused by the compensable
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t2¥(3) The permanent partial disability award must be
arrived at by multiplying the percentage arrived at through
the calculation provided in subsection t3¥(4) by 350 weeks,

t3¥(4) An award granted an injured worker may not
exceed a permanent partial disability rating of 100%. The
criteria for the rating of disability must be calculated
using the medical impairment rating as determined by the
latest edition of the American medical association Guides to
the Evaluation of Permanent Impairment. The percentage to be
used in subsection ¢2¥ {3} must be determined by adding the
following applicable percentages to the impairment rating:

(a) if the claimant is 30 years of age or younger at
the time of injury, 0%; if the claimant is over 30 years of
age but under 56 years of age at the time of injury, 2%; and
if the claimant is 56 years of age or older at the time of
injury, 3%;

{b) for a worker who has completed less than 9 years of
education, 3%; for a worker wha has completed 9 through 12
years of education or who has received a graduate
equivalency diploma, 2%; for a worker who has completed more
than 12 years of education, 0%;

(c) if a worker has no wage loss as a result of the
industrial injury, 0%; if a worker has an actual wage loss

of $2 or less an hour as a result of the industrial injury,
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10%; if a worker has an actual wage loss of more than $2 an
hour as a result of the industrial injury, 20%; and

(dy if a worker, at the time of the injury, was
pecforming heavy labor activity and after the injury the
worker can perform only light or sadentary labor activity,
20%; if a worker, at the time of injury, was performing
heavy labor activity and after the injury the worker can
perform only medium labor activity, 15%; if a worker was
performing medium labor activity at the time of the injury
and after the injury the worker can perform only light or
sedentary labor activity, 10%.

t44(5) The weekly benefit rate for permanent partial
disability is 66 2/3% of the wages received at the time of
injury, but the rate may not exceed one-half the state's
average weekly wage. The weekly benefit amount established
for an injured worker may not be changed by a subsequent
adjustment in the gtate's average weekly wage for future
fiscal years.

t5¥(6) If a worker suffers a subseguent compensable
injury or—éﬂjuries—to—ehe-sume—part-eﬁ—the-body QR INJURIES

TO THE SAME PART OF THE BODY, the award payable for the

subsequent injury may not duplicate any amounts paid for the

previous injury or injuries and the worker may not receive

more than a total of 350 weeks of permanent partial

disability benefits regardless of the number of injurie3 of
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parts--of-—the--bady—-indured. The department shall make

available to insurers information regarding the number of

"weeks of permanent partial disability benefits paid a

claimant on injuries ocecurring after July 1, 1993,

" +6%{7} As used in this section:
{a) "heavy labor activity" means the ability to 1lift
over 50 pounds cccasionally or up to 50 pounds freguently;
(b) "medium labor activity" means the ability to lift
up;to 50 pounds occasionally or up to 25 pounds fregquently;
(c) "light labor activity" means the ability to lift up
to 25 pounds occasionally or up to 10 pounds freguently; and
(d) “"sedentary labor activity™ means the ability to
lift up to 10 pounds occasionally or up to 5 pounds
frequently.®
Section 9. section 39-71-710, MCA, is amended to read:
"39-71-710. Termination of benefits upon retirement.
(1) If a claimant is receiving disability or rehabilitation
compensation benefits and the claimant receives social

gecurity retirement benefits, or is eligible to receive full

social security retirement benefits, or receives retirement

benefits from a retirement plan that is in lieu of social

security retirement benefits, the claimant is considered to

be retired, When the claimant is considered retired, the
liability of the insurer 1is ended for payment of wage

suppiementy permanent partial disability benefits, permanent
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total disability benefits, and rehabilitation compensation
benefits. However, the insurer remains liable for temporary
total disability benefitsy-—any--impatrment--awardy, ANY

IMPAIRMENT AWARD, and medical benefits.

(2} If a claimant who is eligible to receive social
security retirement benefits and is gainfully employed
suffers a work-related injury, the insurer retains liability
for temporary total disability Dbenefits, any impairment

award, and medical benefits.”

Section 10. Section 39-71-711, MCA, is amended to read:
="39-71-711. Impairment evaluation —-— ratinga. (1} An
impairment rating:

{a} is a purely medical determination and must be
determined by an impairment evaluator after a claimant has
reached maximum healing;

{b) must be based on the current edition of the Guides
to Evaluation of Permanent Impairment published by the
Aamerican medical association; and

{c) must be expressed as a percentage of the whole
perscn; and

() must be based only upon objective medical findings

aceributabie-to-the-compensable-injury.

(2) A claimant or insurer, or both, may obtain an
impairment rating from an evaluator who is a medical doctor

or from an evaluator who is a chiropractor if the injury
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falls within the scope of chiropractic practice. If the
claimant and insurer cannot agree upon the rating, the
mediation procedure in part 24 of this chapter must be
followed.

(3) An evaluator must be a physician licensed under
Title 37, chapter 3, except if the claimant's treating
physician is a chiropractor, the evaluator may be a
chiropractor who is certified as an evaluator under chapter

12,

(4) Disputes over impairment ratings are not subject to
39-71-605."
Section11-—Section-39-31-7417-MEA7-is-amended-to-read:——
233-71-F4i-—-Compromise-———settiements————and-—--Iump-sam
payments:—{1l}-tay-Benefits-may-be-converted-in--wholte-—to--a
Tump-sums
tiy--tf--a-—-cimimant--and-an-insurer-dispute-the-initial
cempensabiiity-of-an-injuryr-and
tity-2f-the-cltaimant-and-insurer—-agree-to-a-settiements
tby-—-Phe-agreement-is-subject--to--department--approvaiz
Fhe--department—--may—-disapprove--an--agreement—-under-—-this
seetion--onty--if-—-there~-is—-net--a-reasonabie-dispute—-over
compensabititys
tey--tpon—--approvaiy-—-the---agreement-——-constieutes——-a

compronise-and-relecase-settiement-and-may-not-be-reopensd-by

the-department:
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2y——tay-Ff-—-an--insurer—-has-accepted-inieiai-iiabitiey
for-an—injuryy—permanent-partiar-disabitity-benefita-may—-be
converted-in-whole-or—in-part-to-a-tump-sum-payment-
fb}-wThe——tétai—-ef—any—iump—sum-cenversien—in—parb—thae
is-awarded—to-a-cltaimant-pricr-to-the-siaimantts-€innt-award
may-not-exceed-the--anticipated-—award--under--39-3:-363--or
$2070007-whichever-is—tessy
tey-—An-agreement-is-subject-to-department-apprevat--the
department---may—--disapprove——--an--agreement--eniy--i£-—the
department--deternines-~that——the---settiement—--ameunt---is
inadequates--1f--disapproveds-the-department-shati-set-forth
in-detaii-the-reasons-£fer-disapprovais
téy--Bpon--apprevaiy-——the---agreement—--constitutes———a
compromise—-and-release-settiement-and-may-not-bhe-respened-by
the-departments

$+33--A--iump-sum--payment--under--subsection-{t2y-must-be

discounted-at-the-average-rate——for--Untted--States—-1é-yenr

treasury-bilis-in—the-previeus-catendar-yeary—rounded-to-the

nearest-whele-number-or-F%;-whichever-is-greaters

+35td}-—-Permanent-—-total--disabiiity—-benefits--may——be
converted-in-whole-or—in-part—to-a-lomp-sum--—Fhe—-totar——of
ati--iump-sum--conversiona——in--part--that--are-avarded-to-a
ciarmant-may-not-exceed-$267000--Ah-converaton——-may--be-—made
oniy-upen-the-written-appiication-of-the-injured-worker-with

the--coneurrence--of——the-—-insurers-Approval-of-the-ump-sum
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pnyment-rests-in-—the—-diaeret&on——oE-—the--depa!emeatr—-The
approval—or—awsrd-ef—n—iump—sun—paymenb—by—the-department-er
eoutt-—must-—be-—the—-exeeptionr—it-may~be-given—enly—&é—the
werker-has-demonstrated-financial-need-thags
tay--retates-tos
té#y--the-neceasitics-cf-1ife;
+ii1—an~aeennuiat§on--ef--debt-—éncurred——prier——to*«the
infurys—ore
fiii}-a———seiE—enpioyment—-venture——that--is--censidered
éeasibie—under-crieeria—aee-forth—by-bhe-deparement7-or
tb}--nrises-subsequent-to—the-date—ef-injuty-—er—-aréses
beeanse—of-reduced—éncane*ns—a—resuit-af—the-injuryv
141121--Any———iunp—sun—*—eenveraiun—«ef——benef&ta—-under
subsect&on-faiiii-mnst—be—converted*te—present~~vniue—-ns§ng
the—rate—preseribed—under-sabsection-fSffbig6)(bl:
+511§if—fa}—Anv-&nsurer-—mey-receup-any—iump—aum—paynent
amortized—-at~-the--rate——estubiished--by——the-—-department7
prarnted—-—biweek}y-—aver-—bhe—4prejeeted——duration-—of——the
compensation-periods
fhj-—!he—rate-edepted-hy-the—departnene-nust—be—based~0n
the—average—rate-for—anitedvseates-1e~year—treasury—biiis-in

the—previous—caiendnr—yearr—rounded~-to-—the——nearest-—whoie

number-or-?hy-whichever-is-qreater:
fe1--*9-—-the---peoiected--eompensatien——peried-—is--bhe

einémnnt*s—iifetime7—the-iife—expectaney—must—be-—deteemined
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by—-using——the--nost—-reeent—-bahiev—uf——iife—-e:peetaacy—as
pubiished-by—the-Bnited~statea-nationai—-center——for—-heaith
statistiess

f67t31—-5ubjecb—to-the—other-p:ovisiens—ef-this-sectiony
the—-department——has—fuii-peverT—authorétyT-anﬂ-jurisdictian
to—aiiowv—approver—er—condition—compromi:e——aettiementa—-Eor
any--t1pe——af—-benefits——pfevided——éor~under—thés-ehapber—or
iump—sum—paynents—egreed-te—by—-uefkers~~and-—in=urera:-—ﬁi1
sueh--eemp:omise-—settiements-und—iump—ann—paynent:-afe—vaid
wéthont-the—apprcvai—af——the--department7—-Apprevai——by--the
departnent—nuat-be-&nwuritingr-ihe-department—ahaii-directiy
notify—a—ciaimnat—of-a—depnrtnent—order-apptoving-er—denying
a-ciaimantis-ecompromise-or-iump-sum-payments

t?jigi——h--diapute——beeween——a—-:iaimaat-—and—en-insurer
regarding——the--converaion——of—«biweekiy——payments——into-——a
inmp-sum——is-—consédered-a—diaputer—for-which-a—mediator-nnd
ehe-uorkers*—compensation-court-have*jurisdécbéon-eo-make*—a
determ&nat&on:-—if—-an——insurer--and-—a-—eiaimnnt—agree-to-a
compreméae-and—reiease-aettiemenb-or-a-inmp—sum-paymcnt-—but
the——depnrtmenb-—diaapproves-—the—agreementv-the-parties-may
request-—the--uorkers*——eempensatian——cnurt-—to——review-—the
departmentis-decisionzt

Section 11. Section 39-71-744, MCA, is amended to read:

"39-71-744. Benefits not due while claimant is

incarcerated. A claimant is not eligible for any disability
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or rehabilitation compensation benefits while the c¢laimant
is incarcerated as the result of conviction of a felony or

is incarcerated for AS A RESULT OF A CONVICTION OF a

misdemeanor in a county jail for a period exceeding 30 days.

The insurer remains liable for medical benefits. Neo A time
limit on benefits otherwise provided in this chapter is not
extended due to a period of incarceration.”
| Gectom-13--gection—-39—71-16337--MEA;—-ia--amended-—to——

reads:

439-71-3033v——Befinitionsc——As-used-in-this-chaptery—the
£otrowing-definitions—appiys

{1}-—"Board-of-rehabilitation-cestificationi--means—the
nonprofityr——independent;-fee-aktructured-osrqanization—that-is
a-member-of-the-national-commission--for-~heatth--certifying
egencies——and--that-is-estabiished-to-certify-rehabititation
practitionerss

{24~-4Pisabled-workerli-means-one--who—-has--a—-mediecaiiy

determined-—-restrictiony——eatabiiahed-—-by-~sbijective-medical

findingsy--resutting--from—-a---work-reiated---injury---that
preciundes-—the--worker-~-from-returning—to-the-job-the-worker

hetd-at-the-time-of-the—-—injuryr-—and--for--whom--on-the-4ob

trainingy-educationy-or-training-is-necessary-to-provide—the

worker—with-the-capabiliby-to-return-to-warks:

t3}--tRehabitittation-—benefitst--means-benefits-provided

tn-39-71-30037;-39-71-1025,-tsection-1615-and-39-33-200%1+
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t4¥-—LRehabititacion-piant-means-an-individuatired--pian
to-assist-a-disabied-worker-in-acquiring-skitia-or-aptitudes
to-——return--—to--work--through--job—-piacement7——-on-the-job
trainingy-—-eduneationy--or--trainingyr-~or-——speciatized--—3job
modifications
t59--SRehabrittarion--provideri-—-means—-a-rehabititation
counseior--certified--by--the---board---for---rehabititation
certification—-—-and---designated---by--the-—insurer--to--the
department-or-a--department—-sf-—scciai--and--rehabititation
Services--counselor--when-a-werker-has-been-certified-by-the
department--of--soctani--and--rehabititation--services—-under
39-71-3003~%
t+6y—-"Rehabitrtatien-servicesti-consines-of-a-program—-of
evalunationy;——pianningr-and-delrivery-of-geods-and-services-to
assist-a-disabied-worker-to-return-to-works

t73-—tar-SWorkeris——job--poeii--means--those-—jobs—---the

claimant-——is--eapablie—-of-—performing;-~consistent——with-the

workeris—ager-educaciony-vocationai-experiencey—and-apeitude

and-compatibie-with—the-—-worketis-—-physieat--eapacibies——and

timieationa——as—-the—-resute-ef-the-workeris-injurys-bhack-of

immediate—4ob-openinga-is-not-a-factor-te-be--considered-—in

determining-a-workeris—job—pooir

{h}-——tiy-A--workerta——jeb--pasi--may--be-either-liocai-or

statewides

tii)y-A-tocat-jeb-pooi-is-the-Montana-dob-service——-office
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area-that—inciudes-the-worker*a*resideneer

iéﬁi#—h--statevide—-job——pooi—is—the—stabe—of—nontana

-or
the-state-in-which-the-worker-resides-t
nzw—ssewieur—-Section—%t—-aehahﬂﬁae:'en——--goni———-and——

eptiona:«fii—?he-—gaa}-—ef--rehabilitation——services—-és——to
return—-a—-pernanenbiy-iniured-worker—tc-wo:k*with—a—mininum
af—retrnining-nnd——aa——seon——as——pessibie-—aftef——an—-injury
oceurss
,fi1——Hhenever--p¢ssibiey--empiaynenb-&n—a—worker*s-iocai
jeb--pooi——must——be-—consédered—-end~——seiected---peior———to
eensideeation--oE——enpioyment—’in--a-—werker*a—statewéde-job
poois
NEW-SHEPION:--Section-15--besignation-ef-renabiltitation -
provédez—and-e}igibiiity—foe—rehabiiitation-benefitsf—fif—An
inaurer—shsii—designate—a—veeationai*rehabiiétatécn—ptovider
for—eii—workers—who-auéfer-permanene-partiai——déaabiiity——or
permanent——totsl--di:nbiiity7-—as--éefined--in—&B-?t—iiGr—by
foiioning—the—ptovisiuns-in—39-?}-iei4—£or-di=abied—workersr
127——Ehe—-designnted---rehabilitation———provider———ahaii
evaluate——and——determine--the—reeurn—te-uark-cnpabiiitéea—oE
the-workers
tay--!f-a-worker—is—eapabie—ef-returning—to-work—inw-the
worker*s——iocai——cr——in--the~-abatew%de—-job——poci;——further
rehubéiitation-—services—~ar—behefits—are—not—requéred—to—be

furnished~by-the-in:urer-exeept—as-provided‘in—faectionviﬁir
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t4y--1f-a-worker-is-not-capabie--pf--returning--to-—-work
without-on-the-job-trainingr-a-short-term-retraining—-program
of-P-months-or-iens-or-a-teng-term-retratning-program-of-up
to--:04——weeks-and-rehabitication-benefits-and-services-must
be-provided-pursuant-to-a-rehabititation-pians
t5)--Fhe--provisions--ef--39-71-1032---aiso---appiy-—-to
cooperation—-with——a--rehabtiitation-previder-under-fasection
361-and-chis-sections
NEW-8BEPIOR:--Settion—16--Jdeb-piacement-benefits-t33-A——
worker—is-eligibie-for-job-piacement-beneficas-ifs
tay--the-worker-has-net-returned-to-worky-and
{tby--cthe-worker-has-the-capabiiity-to-return—to-work—but
has-a-medicaliy--determined—-restriction--resuiting--from--a
work-reitated-injury-that-preciudes-the-worker-from-returning
te-the-3job-the-worker-heid-at-the-time-of-the-injury~
+2)--1f---the---worker--ia--entitied--to--job--piacement
benefitsy-a-vocationati-rehabiiitatton-provider-shati—-asaist
the--worker-in-activeiy-seeking-empioyment—and-the-worker—is
to-receive-weekiy-benefits-not-to-—-exceed--8--weeks—--at-~the
temporary-totai-disabitity-rates
Section 12. Section 39-71-2001, MCA, is amended to
read:

®39-71-2001. Rehabilitation benefits. (1) ZExcept--as

previded-in-submsection-1537 An-injured a-disabied AN INJURED

worker is eligible for rehabilitation bhenefits if:
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(a) the-—injury—resnits-in-permanent—partiai-disabiiity
or-permanent—totai-disabitity-as-defined--in--39-73-116 the

werker——has--not--retursed-—to——-wosk THE INJURY RESULTS IN

PERMANENT PARTIAL DISABILITY OR PERMANENT TOTAL DISABILITY

AS DEFINED IN 39-71-116;

fb)“—a—-phys&eian--certiféea——that-the-injured—werker—ia
physicaiiy—unabie-to-wcrk—at—the—job—the—vorke!—heid—ae--ehe
time-eof-che—-rnjurys

(B) A PHYSICIAN CERTIFIES THAT TEE INJURED WORKER IS

PHYSICALLY UNABLE TO WORK AT THE JOB THE WORKER HELD AT THE

TIME OF THE INJURY;

teyth}(C) a

rehabilitation provider and designated by the

rehabilitation plan completed by a

insurer
certifies that the injured worker has reasonable vocational
goals and a reemployment and wage potential with
rehabilitation. The plan must take into consideration the
worker's age, education, training, work history, residual
physical capacities, and vocational interests.

td¥te3({D) a rehabilitation plan between--the-injured

worker-and-the-insurer BETWEEN THE INJURED WORKER AND THE

INSURER is filed with the department. If the plan calls for
the expenditure of funds under 39-71-1004, the department
shall authorize the department of social and rehabilitation
services toc use the funds.

fii-—Prier—be—the-Eiiing——of»—the——rehebiiitatien-—piany
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rehabéiitatien——benefits--at—-the-injured—uarher*s—temporary

totai-diaabi1ity—rate-are—payabie—to—a-—disabiad-—werker-—bx

the-—insurer—-but—-are--not——deductibie—-irom-—the—-beneféts

provéded-in—suhsection—{ii:

+29¢33(2) After filing the rehabilitation plan with the

department, the injured disabled INJURED worker is entitled

to receive rehabilitation benefits at the injured worker's
temporary total disability rate. The benefits must be paid
for the period specified in the rehabilitation plan, not to
exceed 104 weeks. Rehabilitation benefits must be paid
during a reasonable period, not to exceed 10 weeks, while

the worker is waiting to begin the agreed-upon AGREED-UPON

rehabilitation plan. Rehabilitation benefits must be paid
biweekly while the worker is satisfactorily completing the
agreed-upon rehabilitation plan.
tay--ié—-the-—rehabéiieaeien~—pian-—p:ovidea-——for—--ﬂob
pia:ementr—a-vocationai-fehcbiiitation-provider-shaii—assise
the——norker—-in-obtaining-cther—enplayment-und-the—worker—is
entitieé—te-weekiy—beneéies—for—n-period—-not—-te——exceed——a
weeks—-at--ehe-uerker*s—temporary—tetai—disabi&ity-eater-if;
aEter—reeeiving-benefits—nnder—hhis—subseeeiony—-the--worket
decides-—ee—prcceed-wieh-a-rehnbiiitatien—p}anr-the—weeks—in
vhich—benef&ba-uere—paéd—under-this-anbsectien-—mny--not——be
credited—-against-the—maximum-oE-iB4—weeks—e£—rehabiiieation

panefits-previded-in-this-sectioens
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t4r--if-chere-is—a-dispute--as--to--whether--an-—injured
worker—-—can-return-to-the-jeb-the-worker-held-at-the-time-of
injuryr-—-the-—insurer—--shaii—-destgnate---a-——rehabiiitacion
provider—-to--evaiunate—-and-determine-whether-the-worker-can
return-to-the-job-heid-at-the——time-—of——injuryr--Ff--it——is
determined-that-he-the-werker-cannoty-the-worker-is-entitied
to-—-rehabiiitotion--benefits——and——aservices—-as--previded-in

subaection-+23¥+

{3) IF THE REHABILITATION PLAN PROVIDES FOR JOB

PLACEMENT, A VOCATIONAL REHABILITATION PROVIDER SHALL ASSIST

THE WORKER 1IN OBTAINING OTHER EMPLOYMENT AND THE WORKER IS

ENTITLED TO WEEKLY BENEFITS FOR A PERIOD NOT TO EXCEED B8

WEEKS AT THE WORKER'S TEMPORARY TOTAL DISABILITY RATE. IF,

AFTER RECEIVING BENEFITS UNDER THIS SUBSECTION, THE WORKER

DECIDES TO PROCEED WITHE A REHABILITATION PLAN, THE WEEKS IN

WHICH BENEFITS WERE PAID UNDER THIS SUBSECTION MAY NOT BE

CREDITED AGAINST THE MAXIMUM OF 104 WEEKS OF REHABILITATION
BENEFITS PROVIDED IN THIS SECTION.

(4) IF TEERE IS A DISPUTE AS TO WHETHER AN INJURED

WORKER _CAN RETURN TO THE JOB THE WORKER HELD AT THE TIME OF

INJURY, THE TINSURER SEALL DESIGNATE A REHABILITATION

PROVIDER TO EVALUATE AND DETERMINE WHETHER THE WORKER CAN

RETURN TO THE JOB HELD AT THE TIME OF INJURY. IP IT IS

DETERMINED THAT THE WORKER CANNOT, THE WORKER 1S ENTITLED TO

REHABILITATION BENEFITS AND SERVICES AS PROVIDED 1IN

-34- HB 361
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SUBSECTION (2).

+59t43(5) A worker may not receive temporary- total or
biweekly permanent partial disability benefits and
rehabilitation benefits during the same period of time.

+63£53(6) The rehabilitation provider, as authorized by
the insurer, shall continue to work with and assist the
injured worker until the rehabilitation plan is completed.

1t6¥(7) Unless a worker becomes a disabled worker within

1 year of reaching maximum medical improvement, a worker is

not eligible for rehabilitation benefits through a

rehabilitation plan.*

Section 13. section 39-71-721, MCA, is amended to read:

*39-71-721. Compensation for injury causing death —-
limitation. (1) (a) If an injured employee dies'and the
injury was the proximate cause of sueh death, then the
beneficiary of the deceased is entitled to the same
compensation as though the death occurred immediately
following the injury. A beneficiary's eligibility for
benefits commences after the date of death, and the benefit
level is established as set forth in subsection (2).

(b) The insurer is entitled to recover any overpayments
or compensation paid in a lump sum to a worker prior to
death but not yet recouped. The insurer shall recover such
payments from the beneficiary's biweekly payments as

provided in 39-71-741¢5)¥{63(5).
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(2) To beneficiaries as defined in 35-71-116(3){a)
through {3)(d), weekly compensation benefits for an injury
causing death are 66 2/3% of the decedent's wages. The
maximum weekly compensation benefit may not exceed the
state's average weekly wage at the time of injury. The
minimum weekly compensation benefit is 50% of the state's
average weekly wage, but in-no-evene it may it not exceed
the decedent's actual wages at the time of his death.

(3) To beneficiaries as defined in 39-71-116(3)(e) and
(3)(f), weekly benefits must be paid to the extent of the
dependency at the time of the injury, subject to a maximum
of 66 2/3% of the decedent's wages. The maximum weekly
compensation may not exceed the state's average weekly waqge
at the time of injury.

{4) 1If the decedent leaves no beneficiary as defined in
39-71-116, a lump-sum payment of $3,000 must be paid to the
decedent's surviving parent or parents.

(5) If any beneficiary of a deceased employee dies, the
right of sueh the beneficiary to compensation under this
chapter ceases. Death benefits must be paid to a surviving
spouse for 500 weeks subsequent to the date of the deceased
employee's death or until the spouse's remarriage, whichever
occurs first. After benefit payments cease to a surviving
spouse, death benefits must be paid to beneficiaries, if

any, as defined in 39-71-116(3){b) through {3){d).
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{(6) In all cases, benefits must be paid to
beneficiaries, as defined in 39-71-116.

(7) Benefits paid under this section may not be
adjusted for cost of living as provided in 39-71-702.

fB}——Notnithatandéng——subsections-fii-and—f3}7-beginning
6u1y—i7-i96?7—through-&une-vae7~—19911—-the——maximum—~w=ekiy
conpensatien——beneféto——Eer——injury--eauaing-—death-—may-net
exeeed-eheﬂstate*s-avernge—weekiy—wage—ei--9299——estabiished
auiy-ir-i&B67-Beginning-&nty—iv-iQ8?7*throngh—6une-397-i99}7
the—-minimum——week}y-*conpenaation--ﬁor-injury-causing-death
shaii—be-si497597-wh§ch-is-59!-o£-the-atate*a-average—weekiy
wage—eatabiiahed-&uiy—ir-iBBGT—but—ih-na—event-may-iewexceed

the-decedentis-actuat-wages—at—the-time-of-death="

SECTION 14. SECTION 39-71-606, MCA, IS AMENDED TO READ:

*39-71-606. Insurer to accept or deny claim within

thirty days of receipt -- NOTICE OF BENEFITS AND
ENTITLEMENTS TO CLAIMANTS —— notice of denial -- notice of
reopening —— notice to employer. (1) Every insurer under any

plan for the payment of workers' compensation benefits
shall, within 30 days of receipt of a claim for
compensation, either accept or deny the claim, and if denied
shall inform the claimant and the department in writing of
such denial.

(2} THE DEPARTMENT SHALL MAKE AVAILABLE TO INSURERS FOR

DISTRIBUTION TO CLAIMANTS SUFFICIENT COPIES OF A DOCUMENT
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DESCRIBING CURRENT BENEFITS AND ENTITLEMENTS AVAILABLE UNDER

TITLE 39, CHAPTER 71. UPCN RECEIPT OF A CLAIM, EACH INSURER

SHALL PROMPTLY NOTIFY THE CLAIMANT IN WRITING OF POTENTIAL

BENEFITS AND ENTITLEMENTS AVAILABLE BY PROVIDING THE

CLAIMANT A COQPY OF THE DCCUMENT PREPARED BY THE DEPARTMENT.

$+2¥(3) Every insurer under any plan for the payment of

workers®' compensation benefits shall notify the employer of

the reopening of the claim within 14 days of the recpening

of a claim for the purpose of paying compensation benefits.

+2¥¢33(4) Upon the regquest of an employer it insures,
an insurer shall notify the employer of all compensation
benefits that are ongoing and are being charged against that
employer's account.”

NEW SECTION. Section 15. severability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications., the part
remains in effect in all wvalid applications that are
severable from the invalid applications.

NEW-OEEPIONs--Section-20--codification———-- instructions -~
tSectiona-14-through-i6}-are-intended-te-be-codified—-as--an
tnteqrai--part-—of--Fitle--30;--chapter—7ir-part-i87-and-the
provisiona-ef-Pitle--39;--chapter--Fi;-~part-—18y-—-appity--to

{sectrona-i4-through-164-

NEW SECTION. Section 16. Effective date. [This act] is

-38- HB 361
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1 effective July 1, 1993,

-End-
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HOUSE BILL NO. 261

INTRODUCED BY HIBBARD, HARP

BY REQUEST OF THE STATE FUND
A BILL FOR AN ACT ENTITLED: *aN ACT GENERALLY REVISING
WORKERS' COMPENSATION LAWS; DEFINING "OBJECTIVE MEDICAL
FINDINGS"; INCLUDING INCOME TO SOLE PROPRIETORS AND PARTNERS
IN THE DEFINITION OF WAGES; REVISING INSURERS' LIABILITY FOR
INJURIES TO WORKERS; REVISING THE PROCEDURE FOR PRESﬁNTATION

OF CLAIMS; REQUIRING THE INSURER TO NOTIFY CLAIMANTS OF

BENEFITS AND ENTITLEMENTS USING INFORMATION PROVIDED BY THE

DEPARTMENT ; REQUIRING INSURERS TO NOTIFY EMPLOYERS OF

REOPENED CLAIMS; ALLOWING INSURERS TQ SUSPEND BENEFITS TO

WORKERS RECEIVING SOCIAL SECURITY DISABILITY BENEFITS;
REVISING REQUIREMENTS TO RECEIVE PERMANENT PARTIAL
DISABILITY BENEFITS; REVISING

PROVISIONS REGARDING

TERMINATION OF BENEFITS UPON RETIREMENT; REVISING IMPAIRMENT

EVALUATION PROVISIONS; PROVIRING-POR-DISCOUNPING-OP-bHUMP-S5UM
SEPPLEMENYS+ ALLOWING SUSPENSION OF BEREFITS WHILE A
CLAIMANT 1S INCARCERATED FOR A HISDEMEANOR; RBV*S*NG—-?HE
DEPEINIP?ION-OF-DISABLEB-WORKER; -DEPINING-YWORKEBRS5-J0B-PEOL";
PROVIDING--FPOR- -DESIGNATION--0P--A-—REHABIbIPAPION-PROVEIBER T
EREAPING-J6B--PLACEMENT--BENEFEPSs REVISING REHABILITATION
BENEFITS; AMENDING SECTIONS 39-71-116, 39-71-11%, 39-71-123,

39-71-407, 39-71-601, 39-71-606, 39-71-701, 39-71-702,
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39-71-703, 39-71-710, 39-71-711, 39-71-721, 39-F1-F417
39-71-744, 39-%1-38%1y AND 39-71-2001, MCA;‘AND PROVIDING AN

EFFECTIVE DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 39-71-116, MCA, is amended to read:

"39-71-116. Definitions. Unless the context ctherwise
requires, words and phrases employed in this chapter have
the following meanings:

{1) "Administer and pay" includes all actions by the
gtate fund under the Workers' Compensation Act and the
Cccupational Disease Act of Montana necessary to:

{a) the investigation, review; and settlement of
claims;

(b) payment of benefits;

[c) setting of reserves:

{d) furnishing of services and facilities; and

fe) wutilization of actuarial, audit, accounting,
vocational rehabilitation, and legal services.

(2) "Average weekly wage" means the mean weekly
earnings of all employees wunder covered employment, as
defined and established annually by the Montana department
of labor and industry. It is established at the nearest
whole dollar number and must be adopted by the department

prior to July 1 of each year.

-2- A%o261
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(3) "Beneficiary" means:

(a) a surviving spouse living with or legally entitled
to bé supperted by the deceased at the time of injury:

{b) an unmarried child under the age of 1B years;

(c) an unmarried child under the age of 22 years who is
a full-time student in an accredited school or ig enrclled
in an accredited appfenticeship program;

{d} an invalid child over the age of 18 years who is
dependent upon the decedent for support at the time of
injury;

{e} a parent who is dependent upon the decedent for
support at the time of the injury if no beneficiary, as
defined in subsections (31){a) through (3)(d), exists; and

{f) a brother or sister under the age of 1B years if
dependent upon the decedent for support at the time of the
injury but only until the age of 18 years and only when no
beneficiary, as defined in subsections (1)(a) through
(3){e), exists.

{4) "Casual employment"” means employment not in the
usual course of trade, business, profession, or occupation
of the employer.

{5} “Child" includes a posthumous child, a dependent
stepchild, and a child legally adopted prior to the injury.

(6) “Construction industry" means the major group of

general contractors and operative builders, heavy
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construction (other than building construction) contractors,
and special trade contractors, listed in major groups 15

through 17 in the 1987 Standard Industrial Classification

Manual, The term does not include office workers, design

professionals, seiesmen sales personnel, estimators, or any

other related employment that is not directly invelved on a
regular basis in the provision of physical labor at a
construction or renovation site.

(7) "Days" means calendar days, unless otherwisé
specified.

{B} "Department” means the department of labor and
industry. ‘

{(9) "Fiscal year” means the period of time between July
1 and the succeedimg June 30.

(10) "Insurer"™ means an employer bound by compensation
plan No. 1, an insurance company transacting business under
compensation plan No. 2, the state fund under compensation
plan No. 3, or the uninsured employers' fund provided for in
part 5 of this chapter,

{l11) “lnvalid" means one who is physically or mentally
incapacitated.

(12) "Maximum héaling" means the status reached when a
worker is as far restored medically as the permanent
character of the work-related injury will permit.

{13) "Objective medical findings™ means medical

—4- HB 361



¢ ®@ N W s W N

[
<

12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0361/03

evidence, including but not 1limited to range of motion,

atrophy, muscle strength, muscle spasm, and diagnostic

evidence;-—substantiated--by--clinicat--findings VERIFIABLE

FINDINGS DEMONSTRATED BY ACCEPTED DIAGNOSTIC PROCEDURES.

Complaints of pain_ in the absence of eiiniea: VERIFIABLE

findings are not considered objective medical findings.

t333(14) "Order" means any decision, rule, direction,
requirement, or standard of the department or any other
determination arrived at or decision made by the department.
t+4¥(15) "Payroll", "annual payroll", or "annual payroll

for the preceding year" means the average annual payroll of

the employer for the preceding calendar year or, if the

employer shati has not have operated a sufficient or any
length of time during such the calendar year, 12 times the
average monthly payroll for the current year. However, an
estimate may be made by the department for any employer
starting in business if ne average payreolls are not
available. This estimate - is to be adjusted by additional
payment by the employer or refund by the department, as the
case may actually be, on December 31 of sueh the current
year. An employer's payroll must be computed by calculating
all wages, as defined in 39-71-123, that are paid by an
employer.

+35+(16) “"Permanent partial disability® means a

condition, after a worker has reached maximum healing, in
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which a worker:

fa) bas a medically determined physical restriction as
a result of an injury as defined in 39-71-119; and

(b) is able to return to work in some capacity but the
physical restriction impairs the worker's ability to work.

t¥6¥(17) "Permanent total disability” means a condition
resulting from injury as defined in this chapter, after a
worker reaches maximum healing, in which a worker has no
reasonable prospect of Pphysically performing regular

employment, as determined after a vocational rehabilitation

evaluation. Regular employment means work on a recurring
basis performed for remuneration in a trade, business,
profession, or other occupation in this state. Lack of
immediate job openings is not a factor to be considered in
determining if a worker is permanently totaliy disabled.

t¥?¥(18) The term “"physician” includes "surgeon” and in
either case means one authorized by law to practice his the
person's profession in this state.

t18%(19) The “plant of the employer" includes the place
©f business of a third person while the employer has access
to or control over such the place of business for the

purpose of carrying on his the employer's usual trade,

business, or occupation.

£19+(20) “"Public corporation” means the state or any

county, municipal corpeoration, schcecl district, city, city

~6- HB 361
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under commission form of government or special charter,
town, or village.

+284(21) "Reasconably safe place to work” means that the
place of employment has been made as free from danger to the
life or safety of the employee as the nature of the
employment will reasonably permit.

+2+¥(22) "Reasonably safe tools and appliances" are suech
tocls and appliances as-are adapted to and are reasonably

safe for use for the particular purpose for which they are

furnished.
+223(23) "Temporary service contractor” means any
persgon, Eicm, association, or corporation conducting

business that employs individuals directly for the purpose
of furnishing the services of those individuals on a
part-time or temporary basis to others.

+234(24) "Temporary total disability" means a condition
resulting from an injury as defined in this chapter that
results in total loss of wages and exists until the injured
worker reaches maximum healing. .

t243(25) "Temporary worker" means a worker whose
services are furnished to another on a part-time or
temporary basis to substitute for a permanent emnployee on
leave or to meet an emetgeﬁcy or short-term workload.

+25%(26) “Year",

calendar year."

unless otherwise specified, means
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Section 2. section 39-71-119, MCA, is amended to read:

"39-71-119. Injury and accident defined. (1} "Injury"”
or "injured" means:

{a) internal or external physical harm to the bady éggg

is established by obiectivé medical findings;

{b}) damage to prosthetic devices or appliances, except
for damage to eyeglasses, contact lenses, dentures, or
hearing aids; or

{c) death.

{(2) An_injury is caused by an accident. An accident is:

{a) an unexpected traumatic incident or unusual strain;

{b) identifiable by time and place of occurteﬁce;

-{c) identifiable by member or part of the body
affected; and

(d) caused by a specific event on a single day or
during a single work shift.

(3) *"Iajury® or “injured"” does not mean a physical or
mental condition arising from:

(a) emotional or mental stress; or

(b) a nonphysical stimulus or activity.

(4) "Injury"” or “"injured” does not include a disease
that is not caused by an accident.

(5) (a) A cardiovascular, pulmonary, respiratory, or
other disease, cerebrovascular accident, or myocardial

infarction suffered by a worker is an injury only if the

-8- HB 361
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accident is the primary cause of the cumulative physical
harm in relation to other facteors contributing to the
physical harm.

{b) "Primary cause", as used in subsection_ (5)(a).

means a cause that, with a reasonable degree of medical

certainty, 1s responsible for more than 50% of the

cumulative physical harm."

Section 3. section 39-71-123, MCA, is amgended to read:
*39-71-123. Wages defined. (1) "Wages™ means the gross
remuneration paid in money, or in a substitute for money,

for services rendered by an employee, or incame provided for

in subsection (1}{d). Wages include but are not limited to:

(a) commissions, bonuses, and ramunération at the
regular hourly rate for overtime work, helidays, vacations,
and sickness periods; '

(b) board, lodging, rent, or housing if it constitutes
a part of the employee’'s remuneration and is based on its
actual value; anéd

{c} payments made to an employee on any basis other
than time worked, including but not limited to piecework, an

incentive plan, or profit-sharing arrangementw; and

(d) income or payment in the form of a draw, wage, net

profit, or substitute for money received or taken by a scle

proprietor or partner, regardless of whether the sole

proprietor or partner has performed work or provided

-9~ HB 361

10
11
12
13
14
15
16
17
18
19
20

21

22
23
24

25

HB 0361/03

services for that remuneration.

{2) Wages do not include:

(a) employee expense reimbursements or allowances for
meals, lodging, travel, subsistence, and other expenses, as
set forth in department rules;

{b} special rewards for individual invention or
discovery;

(c) tips and other gratuities received by the employee
in excess of those documented to the employer for tax
purposes; 7

(d) contributions made by the employer to a group
insurance or pension plan; or

(e) wvacation or sick leave benefits accrued but not
paid.

(3) For compensation benefit purposes, the average
actual earnings ' for the four pay periods immediatély
preceding the injury are the employee's wages, except if:

{a) the term of employment for the same employer is
less than four pay periods, in which case the employee's
wages are the hourly rate times the number of hours in a
week for which the employee was hired to work; or

{b) for good cause shown by the claimant, the use of
the four pay periods does not accurately reflect the

claimant's employment history with the employer, in which

case the insurer may use additional pay periods.

-10- HB 36]
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{4) (a) For the purpose of calculating compensation
benefits for an employee working concurrent employments, the
average actual wages must be calculated as provided in
subsection (3).

(b) The compensation benefits for a covered volunteer
must be based on the average actual wages in his the
volunteer's regular employment, except self-employment as a
sole proprietor Or partner who elected not to be covered,
from which he the volunteer is disabled by the injury
incurred.

(¢} The compensation benefits for an employee working
at two Or more concurrent remunerated employments must be
pased on the aggregate of average actual wages of all
employments, except self-employment as a sole proprietor or
partner who elected not to be- covered, from which the

employee is disabled by the injury incurred,

(5) The compensation benefits and the payroll, for .

premium purposes, for a. volunteer firefighter covered
pursuant to 39-71-118(4) must be based upon a wage of not
less than 5900 a month and not more than 1 1/2 times the
average weekly wage as defined in this chapter.”
Section 4. Section 39-71-407, MCA, is amended to read:
*39-71-407. Liability of insurers -- limitations. (1)
Every Each insurer is liable for the payment of

compensation, in the manner and to the extent hereinafter
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provided in this section, to an employee of an employer it

insures who receives an injury arising out of and in the
course OF his employment or, in the case of his death from

such the injury, to his the employee's beneficiaries, if

any.
{2) (a) An insurer is liable for an injury, as defined

in 39-71-119, if the injury is established by objective

medical findings and if the claimant establishes it is more

probabie than not that:
(i) a claimed injury has occurred; or
{ii) a claimed injury aggravated a preexisting

condition. If a--compenambie AN injury aggqravates a

preexisting condition and the combination causes or prolongs

the digability or the need for medical treatment, the

resultant condition is compensable only if the compensabie

AGGRAVATING injury is and remains the major contributing

cause of the disability or need for treatment,.

(b} A AN INSURER IS NOT LIABLE FOR A ccndition is--moe

eempeaanbié-—as—u-consqupﬂee—of ARISING AFTER a compensable

injury unless the compensable injury is the major

contributing cause of the RESULTANT condition,

tby{c} Proof that it was medically possible that a

" claimed injury occurred or that saeh the claimed injury

aggravated a preexisting condition is not sufficient to

establish liability,

-12- HB 361



O @ N o e W N

11
12
13
14
15
16
17
18
19
20
21
22
21
24
25

HB 0361/03

{3) An employee who suffers an injury or dies while
traveling is not covered by this chapter unless:

(a) (i) the employer furnishes the transportation or
the employee receives reimbursement from the employer for
costs of travel, gas, oil, or 1lodging as a part of the
employee's benefits or employment agreement; and

{ii) the travel is necessitated by and on behalf of the
employer as én integral part or condition of the employment;
or

(b) the travel is required by the employer as part of
the employee's job duties. _

(4) (a) An employee is not eligible for benefits
otherwise payable under this chapter if the employee's use
of alcohol or drugs not prescribed by a physician is the

sole-and-exciusive major contributing cause of the injury-or

death accident. Hewever1--&f—ehe—empioyer—had—knawiedge—of
and—fniied-to—attempt-to-step-the-empieyee*s-uae—of-—uieohoi
ur—drhgs7-this—aub:eetion—dees-not—eppiy:

(by  An _alcohol concentration of 0.10 or greater at the

time of the accident constitutes a conclusive presumption

that the consumption of alcoholic beverages was the major

contributing cause of the accident.

{c}] The employer's permission, encouragement, or actual

knowledge of consumption of alcoholic beverages or drugs may

not be considered in determining the compensability of an

-13- HB 361
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injury.

(5) If a claimant who has reached maximum healing
suffers a subsequent nonwork-related injury to the same part
of the body, the workers' compensﬁtion insurer is not liable
for any compensation or medical benefits caused by the
subsequent nonwork-related injury.

(6) "Major contributing cause", as used in this

section, means a cause that is the leading factor

contributing to the result in comparison to all other

contributing causes."

Section 5. section 39-71-601, MCA, is amended to read:
*39-71-601. Statute of limitation on presentment of
claim -- waiver. (l) In case of personal injury or death,

all claims must be forever barred unless signed by the

claimant or the claimant's representative and presented in

writing to the employer, the insurer, or the department, as
the case may be, within 12 months from the date of the
happening of the accident, either by the claimant or somecne

legally authorized to act fer-mhim-in-his on the claimant's

behalf.

(2) The department may waive the time requirement up to

an additional 24 i2 24 months eniy upon a reasonable showing

by the claimant of+
tay--tack-cf-knowitedge-of-disabitieys

tb}--tatent-injurys-or
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teds
(M) LACK OF KNOWLEDGE OF DISABILITY;

(B} LATENT INJURY; OR

{C) eguitable estoppel . "

Section B. section 39-71-701, MCA, is amended to read:

"39-71-701. Compensation for temporary total disability
-- exception. (1) Subject to the limitation in 39-71-736 and

subsection SUBSECTIONS (4) AND (5] of this section, a worker

is eligible for temporary total disability benefits when the
worker suffers a total loss of wages as a result of an
injury and until the worker reaches maximum healing,

(2} The determination of temporary total disability
must be supported by a preponderance of objective medical
evidence findings.

(3) Weekly compensation benefits for injury producing
temporary total disability shati-be are 66 2/3% of the wages
received at the time of the injury. The maximum weekly
compensation benefits may not exceéd the state's average
weekly wage at the time of injury. Temporary total
disability benefits must be paid for the duratjon of the
worker's temporary disability. The weekly benefit amount may
not be adjusted for cost of living as provided in
39-71-702(5).

(4) IF THE TREATING PHYSICIAN RELEASES A WORKER TO

RETURN TO THE SAME POSITION, THE WORKER IS NO LONGER
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ELIGIBLE FOR TEMPORARY TOTAL DISABILITY BENEFITS, REGARDLESS
QF AVAILABILITY OF EMPLOYMENT. '

t4¥(5) If the treating physician releases a worker to

return ' to the snne-pasitien—eegardiess—oi—avuf&ahiiiby-eé

empioyment-or-to-the samey a modifiedy or an alternative
position that the individual is able and qualified to
perform with the same employer at an. equivalent or higher
wage than he the individual received at the time of injury,

the worker is no longer eligible for temporary total

disability benefits even though ke the individual has not

reached’ maximum healing. A worker requalifies for temporary
total disability benefits if the modified or alternative
pdsition is no longer available for any reason to the worker
and the worker continues to be tempcrarily totally disabled,
as defined in 39-71-116.

+5?L§lr In cases where it is determined that periodic
disability benefits granted by the Social Security Act are
payable because of the injury, the weekly benefits payable
under this section are reduced, but not below zero, by an
amount equal, as nearly as practical, to o;e—half the
federal periodic benefits for such week, which amount is  ta
be calculated from the date of thé digsability social
security entitlement.

t63(7) If the claimant is awarded social security

benefitg, the

insurer may, upon notification of the

~-16- HB. 361
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claimant's receipt of social security benefits, suspend

biweekly compensgation benefits for a period sufficient to

recover any resulting overpayment of benefits. This

subsection does not prevent a claimant and insurer from

agreeing ko a repayment plan.

163471 Notwithsetanding-subseetion-{3i7--beginning--Juty
37-3198F7-chrough-dune-307;-19917-weekly-compensation-benefits
for—-temporary--toktai--disability-may-not-exceed-the-seate's
average-weekiy-wage-of-5299-escabiished-Futy-17-1986- if--a

woerkery-—-after——reaching-maximum-medicai-heatingy-at-a-iates

date-again-cliaims-temperary-total-disabitity——benefitasy--the

entitiement-must-hbe-—establiahed-by-written—objective-medieal

£indinga-—-that-—contain-—-auffictent--historical——infermation

concerning-the-cause-af-che-disabriitys"

Section 7. section 39-71-702, MCA, is amended to read:
#39-71-702. Compensation for permanent total
disability. (1) If a worker is no longer temporarily totally
disabled and is permanently totally disabled, as defined in
39-71-116, the worker is eligible for permanent total
disability benefits. Permanent total disability benefits
must be paid for the duration of the worker's permanent
total disability, subject to 39-71-710.

{2) The determination of permanent total disability

must be supported by a preponderance of objective medical

evidence findingsj---as---determined--after--a--vocational
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rehabiiitation-evaiunation.

(3) Weekly compensation benefits for an injury
resulting in permanent total disability shati-be are 66 2/3%
of the wages received at the time of the injury., The maximum
weekly compensation benefits shai} may not exceed the
state's average weekly wage at the time of injury.

(4) In cases where it is determined that periodic
disability benefits granted by the Social Security Act are

payable because of the injury, the weekly benefits payable

under this section are reduced, but not below zero, by an

amount equal, as nearly as practical, to one-half the
federal periodic benefits for sueh the week, which amount is
to be calculated from the date of the disability social
security entitlement.

(3) A worker's benefit amount must be adjusted for a
cost-of-living increase on the next July 1 after 104 weeks
of permanent total disability benefits have been paid and on
each succeeding July 1. A worker may not receive more than
10 sueh adjustments. The adjustment must be the percentage
increase, if any, in the state's average weekly wage as
adopted by the departmént over the state's average weekly
wage adopted for the previous year or 3%, whichever is lesgs.

(6) Reevithstending-—subsecticn——tafT—beginning—duiy-if
i98?r-tthugh-éune-391—i99i1-the-maxinnm--eekiy-eompensabion

benef&ts—for-pernaﬂent‘totai-disabitity—may—not——exceed--the

-18- HB 161
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statels--average-—weekiy--wage--of--$299-eastabiished-duty-1y

$986+ If the claimant is awarded social security benefits,

the insurer may, upon notification of the claimant's receipt

of social security benefitsg, suspend biweekly compensation

benefits for a period sufficient to recover any resulting

overpayment of penefits. This subsection does not prevent a

claimant and insurer from agreeing to a repayment plan."

Section B. section 39-71-703, MCA, is amended to read:

*319-71-703. Compensation for permanent partial
disability. (1) #f-am An injured worker suffers-m--permanent
partial--disabitity--and--ts-no-ienger-enticied-ro-cemporary.
total-or-permanent-totai-disabtitty-benefiesr-the-wvorker is
entitled to a permanent partial disability awards if that
worket :

(&) suffers a permanent partial disability supported by

objective medical findings: and

(b has an impairment rating of more than zero as

determined by the latest edition of the American medical

assocciation's QGuides to the Evaluation of Permanent

Impairment and if the basis of any part of the impairment

rendered is supported by objective medical findings.

{2} In instances in which a preexisting condition is

aggravated by a compensable injury, the impairment rating

used in calculating an award under this section may include

only the additional impairment caused by the compensable
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injury.

t2¥{3) The permanent partial disability award@ ‘must be
arrived at by multiplying the percentage arrived at through
the calculation provided in subsection t3¥(4) by 350 weeks.

t37{4) An award granted an injured worker may net
exceed a permanent partial disability rating of 100%, The
criteria for the rating of disability myst be calcylated
using the medical impairment rating as determined by the
latest edition of the American medical association Guides to
the Evaluation of Permanent Impairment. The percentage to be
used in subsection t2) (3) must be determined by adding the
following applicable percentages to the impairment rating:

(a) if the claimant is 30 years of age or younger at
the time of injury, 0%; if the claimant is over 30 years of
age but under 56 years of age at the time of injury, 2%; and
if the claimant is 56 years of age or oplder at the time of
injury, 3%;

(b} for a worker who has completed less than 9 years of
education, 3%; for a worker who has completed 9 through 12
years of education or who has received a graduate
equivalency diploma, 2%; for a worker who has completed more
than 12 years of education, 0%;

(c) if a worker has no wage loss as a result of the

industrial injury, 0%; if a worker has an actual wage logs

of $2 or less an hour as a resylt of the industrial injury,

-20- HB 361
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10%; if a worker has an actual wage loss of more than §2 an
hour as a result of the industrial injury, 20%; and

(d) if a worker, at the time of the injury, was
performing heavy labor aétivity and after the injury the
worker can perform only light or'sedentary labor activity,
20%; if a worker, at the time of injury, was performing
heavy labor activity and after the injury the worker can
perform only medium labor activity, 15%; if a worker was
performing medium labor activity at the time of the injury
and after the injury the worker can perform only light or
sedentary labor activity, 10%.

t4¥(5) The weekly benefit rate for permanent -partial
disability is 66 2/3% of the wages received at the time of
injury, but the rate may not exceed one-half the state's
average weekly wage. The weekly benefit amount established
for an injured worker may not be changed by a subsequent
adjustment in the state's average weekly wage for future
fiscal years.

+53(6} If a worker suffers a subsequent compensable
injury or-énjuries—be-the—aame—part-oé-the-bady QR INJURLES

T0 THE SAME PART OF THE BODY, the award payable for ﬁhe

subsequent injury may not duplicate any amounts paid for the

previous injury or injuries and the worker may not receive

more than a total of 350 weeks of permanent _partial

disability benefits regardless of the number of injuries eor
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parts--of--the--body--injured. The department shall make

available to insurergs information regarding the number of

weeks of permanent partial disability benefits paid a

claimant on injuries occurring after July 1, 1993.

t64(7) As used in this section:

(a) "heavy labor activity” means the ability to 1ift
over 50 pounds occasionally or up to 50 pounds frequently:

{b) "medium labor activity" means the ability to 1lift
up to 50 pounds cccasicnally eor up teo 25 pounds freguently;

{c) "“light labor activity"” means the ability to 1ift up
to 25 pounds occasionally or up to 10 pounds frequently; and

{d) "sédentary labor activity" means ghe ability to
lift up to 10 pounds occasionally or up to S pounds
frequently."

Section 9. section 39-71-710, MCA, is amended to read:

"39-71-710. Termination of benefits upon retirement.
{1) If a claimant is receiving disability or rehabilitation
compensation benefits and the claimant receives social

security retirement benefits, or is eligible to receive full

social security retirement benefits, or receives retirement

benefits from a retirement plan that is in lieu of social

security retirement benefits, the claimant is considered

to

be retired. When the «claimant is considered retired, the

liability of the insurer is ended for payment of wage

suppltement; permanent partial disability benefits, permanent
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total disability benefits, and rehabilitation compensation

benefits., However, the insurer remains liable for temporary
total disability benefit97——anyf—émpairment——auaedy, ANY

IMPAIRMENT AWARD, and medical benefits.

(2) 1f a claimant who is eligible to receive social
security retirement benefits and is gainfuily employed
suffers a work-related injury, the insurer retains liability
for temporary total disability benefits, any impairment

award, and medical benefits."

Section 10, Section 39-71-711, MCA, is amended to read:
®*39-71-711. Impairment evaluation —- ratings. (1} An
impairment rating:

(ay is. a purely medical determination and must be
determined by an impairment evaluator after a claimant has
reached maximum healing;

(b) must be based on the current edition of the Guides
to Evaluation of Permanent Impairment published by the
American medical association; and

(¢) must be expressed as a percentage of the whole
person; and

(d) must be based only upon objective medical findings

attributabie-to-the-compensabte-injury.

(2) A claimant or insurer, or both, may obtain an
impairment rating from an evaluator who is a medical doctor

or from an evaluator who is a chiropractor if the injury
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falla within the scope of chiropractic practice. If the
claimant and insurer cannot. agree upon. the rating, the
mediation procedure in part 24 of this chapter must be
followed.

(3) An evaluator must be a physician licensed under
Title 37, chapter 3, except if the claimant's treating
physician is a chiropractor, the evaluator may be a
chiropractor who is certified as an evaluator under chapter

12.

{4) Disputes over impairment ratings are not subject to
39-71-605."
Section-11-—Section-35-7i-F417-MEAy-is-otended-to-read:-—
239-F3-F4iv--Compromtse-———-seceiements-—--and---iump—sam
paymentsr-fi?-taf-Benefits—may—be—convertea-én——whaie——ta——a
tump-sum+ -
fi?--iQ--a--eia?maﬂt-—und—an—insurer~dispuee—the-énibiai
cormpensabitity-of-an-inqury;-and
fii}-itf-the-ciaimant-and-insurer-agree-to-a-settiements
td)y—-Fhe-agreement-is-—subiect--to--department--approval:
FThe--department-—may-—-disapprove—-an--agreement--under--thia
seetion-—pniy--if—-there—-ia——not—-u-reasanabie«dispute-ever
compensabiltitys
te)--Upon-——approvaty——-the---agreement---constitueen-—-a
compromise-nnd—feignae-settiement—nnd-muy-net-be-reopeﬂed-by

the-departments
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t2¥--tay-if--an--insurer--has-acecepted-initiat-tiabitity
fer-an—iniur;r-pefmanent-partiai—diaabiiity-behefits-may—-be
eonverted-in-whote-or-in-part-to-a-itump-sum—payments

tbr—-Phe~--totat--of-any-lump-sum-conversion-in-pare-thae

' is-awarded-to-a-citaimant-prior-to-the-citaitmaneia-finat-award

may-not-excead-the——anticipated--avard—-under--39-73-763-~o¢
52070007 -whichever—-ts~teass

te}--An-agreement-is-subject~to-department-approvaiz-Fhe
deparement---may---disappreve---an--agreemenkt--onty--if--che
department--determines—-that--the---settiement--—amount-—-—ia
inadequater--ff--disapproved;-the-department-shati-set-forth
in-detaii-the-reasens-far-disapprevair

fd)-'apon--approvaiy--—the--—agreenent—--eenséitutes--—a
compromise-and-retease-settiement-and-may-not-he-reopened-by
the-deparement s

t33--A--Jump-sum--payment--under--subsection-{2j-must-be

discounted-ab-the-average-rate--for--Hnited--Skaces--10-year

‘treasury-bills-in-the-previeus-entendar-yeary-rounded-to-the

nearest-whole-number-a¢-347-whichever—is—areaters

t33¢4y--Permanent---totai--disabiitty--benefits--may-—be
converted—in-whote-or-in-part-co-a-itump-sums--Fhe—-totai-—-of
ati--iump-sum--conversions--in--part--that--are-awarded-to-a
ciasimant-may-not-exceed-9207800--A-conversion—-may--be--made
oniy-upon-the-written-appiicatron-af-che-injured-worker—with

the--esneurrence--of--the--itnsurers-Approvat-of-the-tump-sum
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payment-rests—in-—the——diseretion-—of--the--departmeqtr--?he
approvai-or-award-oE~a-iump-sun—payment-hy-ehe-deparemenc-or
eeuet--must--he—-ehe--exeeptienr—}b—may—be-given-eniy-iE-the
worker-has-demonatrated-£inaneiat-need-thaes
taj--reiates-tos
téy--the-necessities-of-tifes
fii7-an—acehmuiat*on-—of-«debe-—&ncurred--prier—-eo—-the
injuryr-or
tii&&-a——-seif—empieyment-—venture--that—-i9——considered
fenaibie-under-eriteria-set-£orth—by’the—departmentg—or
+b1—-arises-uubaequent—te—the-date—of—injury-—er——arises
because-ai—reduced—incame—ns-a—re:nit-af-the-énjuryr
141121-—Any———inmp—sum-——cenver:ian«—of—-benefits-—uader
aubsectéon—tSjiii—must—be—:onverted—to—ptesent“~yaiue-—using
the—rate-prescribed—under—subsection-f57fb#igliglf
fSii§1~—fa+-An——insurer——may-rcceup-any-}ump-sum-payment
amortized--aeﬁ-the--raee--estabiished--by-—the--*department:
prerated--—biweehiy--ever--the——prajeeted—-duraticn——of--the
eampensatian-periads
th?-—?he—rate-adopted—by-the—department—must-be-based—en
thevaverage—rate-Eor-United—States—ie—yeur—treasuey—bi}}s—in
ehe-previeus—caiendat—yearr-foanded--te--the--aeurest--wheie

numbervor—?%v—whichever-és—gfeaterf

'+c+--§!---the---prejected--cempensation—-peréod—-és—-the

ciaimant*s—iiEetimeT—the—iife—eapectuncy-must—be—-determined
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by-—nsiﬂg—-the-—moat—-reeent--tahie-—of--iiée——e:peetnncy-as
pnhiiahed—by-the—ﬂnéted—ﬂeaees-natienai--center-—fer--heaieh
statisticss
$637)--Subject-to-the-other-provistans-of-this-sections
the—*departmene--haa-fuii-peuerv-authorQEyy—aﬂd-ﬁurisdiction
to-aiiowTTupprovey-af—eondieion-cauprom&se--seeeiemeﬂts~fEar
asy-*type-roé—-benefits‘dpravided--for—nnder-ehis—ehapter—er
iump-uum—pcymenta—agreed-to-by--worhers—eund——insuteesf-~hi;
snch-—eempranise--settiemeﬂts—and—iump—sunﬂpaymento-are—veid
wéthout-thé-epprevai-ef——the-—department:--Apprevai--by--the
éepartment-muae—be—in-vritingr-!he-depurtnent—ahaii—directiy
notéfy—a-elaémant—eé—a—depnrtment-order-appreving—or-denyéng
a-elaimantis—ecempromise-or -iump-sum-payments
f?itgi—-A-—dispute--beeueen--a--ciaimant--and-an—énsurer
feqarding—-the—»conversien—-of-—biweekiy—-puymenes-—inte---a
iump—sum—-is~-eonsidered-a—disputer-fer*whieh—n-mediaber-and
the—workers*-compensat&oﬂ—court—have-jurisdicticn—ee-make-—a
deeetminatéonf-—if—-an—-insnrer——and-—a--ciafnant—agree-!e—n
eempromise-and—reieaae«aeht*ement—or—a-iump—sun—psyment—-but
the——department——disnpproves—-the-ngeeementr-the—parties—may
request——the-—vorkers*-—cempensat&en—-eaurt——te--review—-the
departmentts-decimionz!
Section 11. Section 39-71-744, MCA, is amended to read:
*»39-71-744, Benefits not due while claimant is

incarcerated. A claimant is not eligible for any disability
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ar rehabilitation compensation benefits while the claimant
is ‘incarcerated as the result of conviction of a felony of

is incarcerated for A5 A RESULT OF A CONVICTION OF a

misdemeanor in a county jail for a pefiaﬂ exceeding 30 days.

The insurer remains liable for medical benefits. Ne A time
limit on benefits otherwige provided in this chapter is not
extended due to a period of incarceration.”
Section-313——section——39-73—28317--MEAT-~is-—amended-—to--
reads
239-F1-38i-~-Befinttionsr-~As-used-in-this-chaptery-the
Eoiiowing—definéeiena-appiyr
t1)--2Board-of-rehabitttation-cercificationi--means-—-the
nonprefity-—independenty-fee-structured-organization-that-+s
a-member-of-the-nationat-commission--for——heatth--certifying
agencies——and--chat-in-eatablished-to-certify-rehabitication
practitionerss
t2)--4Bisabied-workeri-meens-ene--who--has--a—-medicaity

determined--restrictiony--eatablished--by--obhjective-medicai

findinqasy--resuiting--from--a—--work-retated--~injury---that
preciudes-—the-—worker-~-£rom-returning-to—the-job-the-worker

hetd-at-the-time-af-the--injuryy--and--for--whom--on-the-job

trainingy-educationy-or-training-is-necessary-to-provide—the

worker-with-the-capability-to-return-to-works

+3)--%Rehabilitation--benefitsi--means-benefits-preovided

#n-33-F1-10037~39-71-2825;-taection-16ir-and-33-71~-200%~
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t4y--4Rehabiiitation-pian®-means-an-individuatized--pian
to-assiast-a-disabied-werker-in-acquiring-skiiis-or-aptitudes
ta---return---to-~work--through--jeb--placement;--on-the-jeb
trainingr--educationrs—-er--training;--or---speciatized---3ob
modifieacions
t5¥--“Rehabrircacron--provideri-——meanas--a-rehabiiitation
eounseior--certified--by-—-the---board---for--—-rehabiiittation
eertification---and---designated---by--the—-insurer--to--the
deparement-or-a--department-—of--soeial--and--rehabiiitation
Services--counseior--when-a-worker-has-been—certified-by-the
department--of--soctal--and--rehabilitation--services--under
39-32-1663<
+64--URehabrtication-servicesli-consista-of-a-program——-of
evaiuatienr——pi&nningr—and-deiivery—oE-goods-nnd-serviees-to
assist-a-disabied-worker-to-return-to-werks

$73-—tay-tWerkeris—-job--positi--means--those--4ebs--—the

claimant—-is--capabte--of--performingy--consistent--with-the

workerin-agey—educationy-voeationat-experiencer-and-aptitude

and-compatibie-with-the--werkeris-—physieai-—-capaecities—-and

rimieations——as——the--result-of-the-werkeris-induryr-back-of

immediate-job-openings~is;not-a«Eactoe-to-be——conaidered--in

determining-a~-warkepisn-job-pocis

{b¥--tt}-A--woarkeris-—job—-pooi--may——-be-either-toeal-or

statewtdes

tity-A-locai-4ab-pooci-is-the-Montana-4eb-service--office
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area-that—inciudes—the-workeria-residences

tiii?-a--seatewide--jab—-poei-is-the—state—oE-Mentana—er

the-state-in-which-the-werker-resides-t

Eg!:gggggggz—-59cfﬁh7‘§4r—Rehabiiitaticﬂ—~--goui————and--
eptéens:—f&f—fhe~-geai-—ef--rehabiiitatéon—-seevices——is——te
return—-n——permanentiy—injured—worker-tovwork-uith-a-minimum
ef-retrnéning—and——as-—soen--aa—-poasibie--after—-an-—injur;
Qoccurss

fﬂ}--wheneverm—pessibie1~»empleymene—in‘a—worker*s-icca}
5ob—-peoi--muse-—be——eens&dereé-—and--—seieceed--—prior—-—to
eonsideratien--of--empioynent-—én--a-—worke!*s—statawide—jeb
pooir

NEW-SBEPION: --Sectiom-15-—pesignation-of-renabilitacion——
provide!-and—eiigibiiéty—Ear—rehabi}étatien-benefitsr-fi+-An
insurer—shai&-designate—u~vceut&onai-fehabéiétation—provider
Eer—aii-wurkets—who-snéfef-pefmanent-partéui-—disabiiity--or
permanent——totai—-disabéiétyr--as--deéfnedﬂ-én-39—?i-iiﬁr-by
foiioning—the-provisiona-in-39-?1-}eii-ier-disabied—woékers=

f21-—The——designated———fehabiiitation———provider———shaii
evainate——and-—deberméne——the—return—to-work-eapabiiitiea—oé
the-workers

f3}—-if—a—worker-is-eapabie—of—returning-tc—work—in——the
worket1!——ioca}-*or-—in——the——statewide-—jeb-—pooit—‘further
rehnbi}itntion--services—nor—beneéits—are-not-required—to-be

furnished—by—the-insurer—except—as—prcvided—in«fsection-ié}-
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fﬁi--if-é-worher-&a-not-eapﬂb%e--ei-wretnrning--te-—verk
withent~an4the-jub—eraéningrfa-shart-tefn-eeeraining—progfnm
ai-iQ-nonths~ef—iess-or—a—iong—eerm—retraining—pfegram—cf—np
to--184--weeka-and-rehabititacion-benefits-and-services-must
be—provided-perauane—ta-a*rehabéiitneion-p}anr

fs#-wThe—~previs§ons-—ef—-39—?&-i&%?-——aiae-—-appiy---te
eoaperat&on—~with-—a——rehubéiétatéon-p:ovider-under—faectien
iﬁ{-cnd-théu-seetion: ,

NEW-SBOPION: --Section 16— Jeb-piacenent-benefitss—t3)-A--
norkef—és—eiigibie—foe-ieb-pigcencnt-benefébs—iff

tay--the-worker-has-not-returned-ta-workr-and

tbi—-the-vorher—has—the-eapeb§iity*to-return-to—verk*but
has—a-nedi:uiiy--deeernined-—restrietien--reaniting--frem-—a
werk—reiaeed~injury-thab—preeiudes-the-worher—fram—retnrning
to—the—job-bhe*worker-heid-at—hhe*time—of-the—énjufy:

fif--if---bhe-——uarker——ia-—entitied—-to-—job——piueement
benefitav-a—voeationai—rehabii&tatien-ptovider-aha}i--essist
ehe—-werker—in-acti&eiy-seeking-enpioymene-and—the—wofher—is
to—reeeive—neekiy-beneEits—not—to—-eneeed——ﬂ——weeks-wat—-the
tepporary-totai-disabitity-rates

Section 12. Section 39-71-2001, MCA, is amended to
read:

#39-71-2001. Rehabilitation benefits. (1) Except—-as

provided-in-subsection-{5}7 An—indured a-disablied AN INJURED

worker is eligible for rehabilitation benefits if:
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(a) the--injury-resnits-in-permanent-partiai-disabiiity
sr-permanent-toeal-disabitity-as-defined--in--39-71-1336 ohe

worker—-has-—-not——rebunrned-—-to-—woark THE INJURY RESULTS IN

PERMANENT PARTIAL DISABILITY QR PERMANENT TOTAL DISABILITY

AS DEFINED IN 39-71-116;

thi--a--physician-—certifies—-that-the-injured-werker—ia
physieatiy-unabie—to-work—at-the-job-the-worker-held-at——the
time~-af-ehe-injurys

{B} A PHYSICIAN CERTIFIES THAT THE INJURED WORKER IS

PEYSICALLY UNABLE TO WORK AT THE JOB THE WOQRKER HELD AT _THE
TIME OF THE INJURY;

teytbi{C a rehabilitation plan completed by a

rehabilitation provider anréd .designated by the insurer
certifies that the injured worker has reascnable vocational
goals and a reemployment and wage potential with
rehabilitation, The plan must take into consideration the
worker's age, education, training, work history, residual
physical capacities, and vocational interests.

td¥te3(D) a rehabilitation plan between--the-injured

worker-and-the—-insurer BETWEEN THE INJURED WORKER AND THE

INSURER is filed with the department. If the plan calls for
the expenditure of funds under 39-71-1004, the department
shall authorize the department of social and rehabilitation

services to use the funds.

{t23-—-Prior-to-che-filting—-af--the--rehabititation--piany
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rehabiiitaeiea-—benefita-—at*-the—injured~werker*a—tenporagx

tetai-disabi}ibx-rnte—are-payabie—ee—a——disab&ed——worker-—bl

bhe—winsuree--but—-aré-—not——deduct&bie--from-—the-—beneéics

previded-in-subsection—{3yc

t23434(2) after filing the rehabilitation plan with the
department, the injured disabled INJURED worker is entitled
to receive rehabilitation benefits at the injured worker's
temporary total disability rate. The benefits must be paid
for the period specified in the rehabilitation plan, not to
exceed 104 weeks. Rehabilitation benefits must be paid
during a reasonable period, not to exceed 10 weeks, while

the worker is waiting to begin the agreed-upon AGREED-UPON

rehabilitation plan. Rehabilitation benefits must be paid
biweekli while the worker is satisfactorily completing the
agreed-upon rehabilitation plan.
faf——if——the--rehabiiientien--pian--provides——-éef—-—job
piaeement1—n-vocutiona}-rehabéiitatien—peovider—shai%-as:ist
the--warker-—in-ebtainingﬂethef—emptoymentfand-the-verker-is
entieied-eo—ueek}y-benefits-fer-a-peried--nct--to--eueeed—-e

veeks-—at——the-uerker*a—temperary—taeni-diaab&iity-raeef—ifr

- aiter—receiving—beneiits—under—this—subsectionT—-the-—vorke?

decides--te—proeeed-with-a-eehabiiitatien-pianf-the—weeks—in
which-beneiits—uere~paid—under-this—subseet&on——mar—-not—-be
ctedited-—agninst-the—mux&mum—oi—iedﬂweeks—of—rehabiiétation

benefits-provided-in-this-seetions
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t4y--1f-there-is-a-dispute--as-—to--whether-—an--injured
worker-—ean-eeturn—ta—ehewjcb-the-ierher-heidﬂnt—the-téne-of
injuryr--the--insurer--shaii--desiqnate---a---rehabiiitatrion
provider--to--evainate--and-determine-whether-the-worker—ean
return-te-the-job-heid-at-the--time--af--injuryr--fé--fe—-in
determined-that-he-the-worker-cannotr-che-worker-is—entitied
to--rehabiittation—-benefits--and--services—-as--provided-in
subsection-{2¥~

{(3) IF THE REHABILITATION PLAN PROVIDES FOR JOB

PLACEMENT, A VOCATIONAL REHABILITATION PROVIDER SHALL ASSIST

THE _WORKER IN OBTAINING OTHER EMPLOYMENT AND THE WCRKER IS

ENTITLED TO WEEKLY BENEFITS FOR A PERIOD NOT TO EXCEED 8

WEEKS AT THE WORKER‘S TEMPORARY TOTAL DISABILITY RATE. IF,

AFTER RECEIVING BENEFITS UNDER THIS SUBSECTION, THE WORKER

DECIDES TO PROCEED WITH A REHABILITATION PLAN, THE WEEKS IN

WHICH BENEFITS WERE PAID UNDER THIS SUBSECTION MAY NOT BE

CREDITED AGAINST THE MAXIMUM OF 104 WEEKS OF REHABILITATION

BENEFITS PROVIDED IN THIS SECTION.

(4} IF THERE IS A DISPUTE AS TO WHETHER AN INJURED

WORKER CAN RETURN TO THE JOB THE WORKER HELD AT THE TIME OF

-

INJURY, THE INSURER SHALIL DESIGNATE A REHABILITATION

PROVIDER TO EVALUATE AND DETERMINE WHETHER THE WORKER CAN

RETURN TO THE JOB HELD AT THE TIME OF INJURY. 1IF IT 1IS

DETERMINED THAT THE WORKER CANNOT, THE WORKER IS ENTITLED TO

REHABILITATION. BENEFITS AND SERVICES A5 PROVIDED 1IN

~34- HB 361



@ ®m N ! o

1o
11
“l2
13

14

15
16
17
18
19
20
21
22

23

24

25

HB 0361/03

SUBSECTION (2).

+54t43(5) - A worker may not receive temporary total or
biweekly permanent partial disability benefits and
rehabilitatioﬁ benefits during the same period of time.

+6+451{6) The rehabilitation provider, as authorized by
the insurer, shall continue to work with and assist the
injured worker until the rehabilitation plan is completed.

163(7) Unless a worker becomes a disabled worker within

1 year of reaching maximum medical improvement, a worker is

not eligible for rehabilitation benefits through a

rehabilitation plan.”

Section 13. section 39-71-721, MCA, is amended to read:

®39-71-721. Compensation for injury causing death -—-
limitation., (1) (a) If an injured employee dies and the
injury was the proximate cause of such death, then the
beneficiary of the deceased is entitled to the same
compensation as though the death occurred immediately
following the injury. A beneficiary's eligibility for
benefits commences after the date of death, and the benefit
level i3 established as set forth in subsection (2).

{b) The insurer is entitled to recover any overpayments
or compensétinn paid in a lump sum to a worker prior to
death but not yet recouped. The insurer shall recover sueh
payments from the beneficiary's biweekly payments as

provided in 39-71-741¢5¥¢6%(5)-
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(2) To benefic?a:ies as defined in 39-71-116(3})(a}
through (3){d), weekly compensation benefits for an injury
causing death are 66 2/3% of the decedent's wages. The
maximum weekly compensation benefit may not exceed the
state's average weekly wage at the time of injury. The
minimum weekly compensation benefit is S0% of the state's
average weekly wage, but in-no-event it may ée not exceed
thre decedent's actual wages at the time of his death.

{3) To beneficiaries as defined in 39-71-116(3)(e) and
{3)(f), weekly benefits must be paid to the extent of the
dependency at the time of the injury,‘subject toc a maximum
of 66 2/3% .of the decedent's wages. The maximum weekly
compensgation may not exceed the state's average weekly wage
at the time of injury.

(4) 1If the decedent leaves no beneficiary as defined in

39-71-116, a lump-sum payment of $3,000 must be paid to the

"~ decedent's surviving parent or parents.

{S5) 1If any beneficiary of a deceased employee dies, the
right of suek the beneficiary to compensation under this
chapter ceases. Death benefits must be paid to a surviving
spouse for 500 weeks subsequent tc the date of the deceased
employee's death or until the spouse's remarriage, whichever
occurs first. After benefit payments cease to a surviving
spouse, death benefits must be paid to beneficiaries, if

any, as defined in 39-71-116(3)(b) through (3)(d).
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(6) 1In all cases, benefits must be paid to
beneficiaries, as defined in 39-71-116.

(7) Benefits .paid under this section may not be
adjusted for cost of living as provided in 39-71-702.

fﬂf—-Netwibhstunding——subseeeiens-fif—and-fafr—begénning
dguly-17-19877-through-dune--307--19917-—-the--maximum—-weekly
compensation-—-benefits-—-for--injury--causing--death--may-not
exceed-the-statels-average-weekiy-wage-of—-5299--estabiished
dui7-11-iBeer—BegEnnfng—July—iT—i98?1—threugh—aune—397-}99}7
the--minimam--weekly -compensation—-fer—injury-causing-death
eha*i—be—si497591-vhi§h-is—sei—oé-ehe-seate*s-avernge—weekiy
wage-eatebiished-duly-1;-19867-but-in-nc-event-may-it-excead

the-decedentis-actuat-wages-at-the-time-of-deaths"

SECTION 14. SECTION 39-71-606, MCA, IS AMENDED TO READ:

"39-71-606. Insurer to accept or deny claim within

thirty days of receipt ~- NOTICE OF BENEFITS AND
" ENTITLEMENTS TO CLAIMANTS -- notice of denial -- notice of
reopening —— notice to employer. (1)} Every insurer under any

plan for the payment of workers' compensation benefits
shall, within 30 days of receipt of a claim for
compensation, either accept or deny the claim, and if denied
shall inform the claimant and the department in writing of
such denial.

(2) THE DEPARTMENT SHALL MAKE AVAILABLE TO INSURERS FOR

DISTRIBUTION TO CLAIMANTS SUFFICIENT COPIES OF A DOCUMENT

-37- HB 361

13

14
15
16
17
18
19
20
21
22
23

24

25

HB 0361/03

DESCRIBING CURRENT BENEFITS AND ENTITLEMENTS AVAILABLE UNDER

TITLE_ 39, CHAPTER 71. UPON RECEIPT OF A CLAIM, EACH INSURER

SHALL PROMPTLY NOTIFY THE CLAIMANT IN WRITING OQOF POTENTIAL

BENEFITS AND ENTITLEMENTS AVAILABLE BY PROVIDING THE

CLATMANT A COPY OF THE DOCIUMENT PREPARED BY THE DEPARTMENT.

$24(3) Every insurer under any plan for the payment of

workers' compensation benefits shall notify the emplover of

the reopening of the claim within 14 days of the reopening

of a claim for the purpose of paving compensation benefits.

t2543y(4) Upon the request of an employer it insures,
an insurer shall notify the employer of all compensation
benefits that are ongoing and are being charged against that
employer'S account .

NEW SECTION. Section 15. severability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of {this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications.

NEW-SEEPION; --Section-20--codification-~——- inseructions--
tSections-i4-threugh-16i-are-intended-to-be-codifiad——as—~an
éntegfai——patt-—of—-?it}e——397——chnpter—?i7-part—iGr-and—the
pravisiono-of—?itie~—397-—ehapter--?i7——part——ier—-app}y——to

tsections-td-through-164=

NEw SECTION. Section 16. Effective date. [This act) is
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1 effective July 1, 1993,

-End-
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