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BILL NO.
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A BILL FOR\EN ACT ENTITLEDI

INTRODUCED BY

MALPRACTICE CLAIMS AND RECOVERIES; LIMITING NONECONOMIC E;;Z ﬂkﬁ‘
DAMAGES; VLIMITING PLAINTIFF'S CONTINGENCY ATTORNEY FEES;
LIMITING HEALTH CARE PROVIDER LIABILITY; LOWERING THE
STATUTE OF  LIMITATIONS; AMERDING SECTIONS 25-$-403,
25-10-301, 27-1-714, 27-1-734, 27-2-205, AND 27-2-401, MCA;
AND PROVIDING AN APPLICABILITY DATE."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION., Saction 1. Medical malpractice
noneconomic damages limitation. (1) In a malpractice claim

action or actions against one or more health care providers

based on a single incident of malpractice, the combined
awards for past and future damages for noneconomic loss may
not exceed $250,000, whether for one or more claimants in
the same or separate proceedings; whether based on the same
act or a series of acts that allegedly caused the iniury.
injuries, death, or deaths that the action or actions are
based on: and whether the act or series of acts were by one
or more health care providers. A claimant has the burden of
proving separate injuries, each arising from a different act

award or combination of awards in
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excess of $250,000 must be reduced to $250,000, after
the

which

court shall make other reductiocns required by law. If a

combination of awards for past and future noneconomic loss

15 reduced in the same action, future nonéconomic loss must

be reduced first and, if necessary to reach the $250,000

limit, past noneconomic 10835 must then be reduced. If a

combination of awards is reduced to $250,000, a claimant's

share of the $250,000 must be the same percentage as the

claimant's share of the combined awards before reduction.

For each claimant,

further reductions must be made in the

following order:
ta) first, reductions under 27-1-702;

(b) second, reductions under 27-1-703: and

(c) third, setoffs and credits to which a defendant is

entitled.

{2) An award of future damages for noneconomic loss may

not be discounted to present value,

(3} The $250,000 1limit in subsection (1) may not be

disclosed to a jury.

{(4) As used in this section the following definitions

apply:

(a) "Claimant® includes but is not limited to a person

suffering bodily injury; a person claiming as a
bodily

result of
injury to or the death of another; a person claiming

on behalf of someone who suffered bodily injury or
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the representative of the estate of a person who suffered
bodily injury or death, or a person bringing a wrongful
death action.

(b) "Health care provider"™ means a physician, dentist,
or health care facility, as defined in 27-6-103.

{c) "Malpractice claim" has the meaning as defined in
27-6-103.

(d) ‘“Noneconomic loss" meaﬁs subjective, nonmonetary
loss, including but not limited to physical and mental pain
or suffering; emotional distress; inconvenience; physical
impairment or disfigurement; loss of society, companionship,
and consortium (other than household services); injury to

reputation; and humiliation.

NEW SECTION. Section 2. Medical malpractice
contingency attorney fees — limits. (1) An attorney may not
contract for, charge, collect, or receive a contingency fee
for representing a claimant in a malpractice claim, as
defined in 27-6-103, against a physician, dentist, or health
care facility, as defined in 27-6-103, in excess of:

{a) 40% of the first $50,000 recovered;

{b} 33 1/3% cof the next $50,000 recovered;

tcy 25% of the next $500,000 recovered; and

{dy 15% of any amount abowve $600,000 recovered.

{2) The limits in subsection (1) apply whether the

recovery is by settlement, arbitration, Jjudgment, appeal
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from a judgment, or otherwise. An attorney compensated under
72-3-633 in a malpractice claim against a physician,
dentist, or health care facility is subject to the limits of
subsection (1) of this section, but the court may approve a
fee less than the maximum permitted by subsection {1} of
this section.

(3) The percentage and dollar amount limits in
subsection (1) apply to the combined recoveries in an action
in which one or more attorneys represent one or more
claimants for one or more injuries or deaths allegedly
arising from the same act or series of acts.

(4) As used in this section, the following definitions
appiy:

(a) "Action" means a proceeding, including arbitration,
prosecuted to seek redress for personal injury or wrongful
death allegedly caused by malpractice or to assert a right
to indemnity or subrogation arising out of a malpractice
claim.

(b} "Claimant" includes but is not limited to a person
suffering bodily injury; a person claiming as a result of
bedily injury to or the death of another; a person claiming
on behalf of someone who suffered bodily injury or death;
the representative of the estate of a person who suffered
bedily injury or death; or a person bringing a wrongful

death action.
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{c) "Recovery" means Lhe net sum received by settlement
or judgment after deductions for disbursements or costs
incurred in connection with the prosecution or settlement of
a claim. Costs of medical care, amounts deducted as
collateral sources under 27-1-308, and an attorney's office

overhead costs are not deductible disbursements or costs.

Section 3. section 25-9-403, MCA, is amended to read:

"25-9-403. Request for periodic payment of future
damages., (1) A party to an action for perscnal injury,
property damage, or wrongful death in which $100,000 or more
of future damages is awarded may, pricr to the entry of
judgment, request the court to enter a judgment ordering
future damages to be paid in whole or in part by periocdic
payments rather than by a lump-sum payment. Upon such a
request, the court may shall enter an order for periodic
payment of future damages £ unless the court finds that
sueh periodic payment is not in the best interests of the
claimant. The total dollar amount of the ordered periodic
payments must egual the total dollar amount of the future
damages without a reduction to present value.

{2) A court ordering the payment of future damages by
pericdic payments shall make specific findings as to the
dollar amount of periodic payments needed to compensate the
judgment creditor for future damages and-as--to--whether——an

erder--fosr-perteodic-payment-of-futnre-damages-1s-in-the-best
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tnteresta-of-the-ciaimant.

{3) The judgment order must specify the recipient or
recipients of periodic payments, the dollar amount of the
payments, the interval between payments, and the number of
payments or the period of time over which payments shati
must be made.

{4) A court ordering periodic payment of future damages
shall order that the payments be made, during the 1life of
the Jjudgment creditor or during the continuance of the
compensable injury or disability of the judgment creditor,
through the purchase of an inflation-indexed annuity
approved by the court. The annuity must be in the form of an
inflation-indexed annuity contract purchased from a
qualified insurer that, in the most recent edition of A.M,
Best, has an "A" (excellent) or higher rating and is in a
class 7 or higher classification. The annuity also serves as
any required supersedeas bond. Upon purchase of a
court-approved annuity, the court may order that the
judgment is satisfied and that the judgment debtor is
discharged. 1If the judgment creditor dies before all
pericdic payments have been made, the remaining payments
become the property of his the creditor's estate.

(5} For a malpractice claim, as defined in 27-6-103,

attorney fees and litigation expenses for the periodic

payment portion of a judgment must be calculated and paid as

_6_
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provided in 25-9-404, and for purposes of the fee

limitations in [section 2], the periodic payments may not be

considered separate reccoveries.™

Section 4. Section 25-10-301, MCA, is amended to read:
"25-10-301. Determining compensation of attorneys. (1)

Except as provided in [section 2] and subsection (2), @%he

the measure and mode of compensation of attorneys and
counselors at law is left to the agreement, express or
implied, of the partiesy. execept—that-in

{2) In probate proceedings, the court may fix and allow
the compensation of attorneys representing administrators,
executors, guardians, trustees, and agents appointed by the
court.

(3) But--pareies Parties to actions or proceedings are
entitled to costs and disbursements as provided by law.”

Section 5. sSection 27-1-714, MCA, is amended to read:

*27-1-714., Limits on liability for emergency care
rendered at scene of accident or emergency. (1) Any person
licensed as a physician and surgeon under ﬁhe laws of the

state of Montana, any hospital or its agents or employees,

any volunteer firefighter or officer of any nonprofit
volunteer fire company, or any other person who in good
faith renders emergency care or assistance without
compensation except as provided in subsection (2) at the

scene of an emergency or accident is not liable for any
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civil damages for acts or omissions other than damages
occasioned by gross negligence or by willful or wanton acts
or omissions by sueh the person in rendering sueh emergency
care or assistance.

(2) Subsection (1) includes a person properly trained
under the laws of this state who operates an ambulance to
and from the scene of an emergency or renders emergency
medical treatment on a volunteer basis so long as the total
reimbursement received for such volunteer services does not
exceed 25% of his the person's gross annual income or $3,000
a calendar year, whichever is greater.

(3) If a nonprofit subscription fire company refuses to
fight a fire on nonsubscriber property, sueh the refusal
does not constitute gross negligence or a willful or wanton
act or omission.

(4) As used in this section, the following definitions

apply:

{(a} "Emergency" means a situation that reguires

immediate services for the alleviation_of severe pain or

immediate diagnosis or treatment of medical conditions that,

if not immediately diagnosed or treated, could reasconably be

expected to lead to serious disability or death.

(b} "Scene of an emergency or accident"™ includes but is

not limited to hospitals, including their emergency rooms,

and the offices and homes of licensed physicians and

..8_
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surgeons, if the party seeking the benefit of this section

had no preexisting legal obligation arising from a voluntary

provider-patient relationship to care for or assist the

person cared for or assisted at the time of the rendering of

the care or assistance in question,”

Section 6. section 27-1-734, MCA, is amended to read:
*27-1-734, Limits on liability of health care provider

when prenatal care not obtained and in emergency situations.

A physician licensed wunder Title 37, chapter 3, a nurse
licensed under Title 37, chapter 8, or'a hospital licensed
under Title 50, chapter 5, rendering care or assistance in
good faith to a patient of a direct-entry midwife in an

emergency Situation or during the delivery of a child to a

woman who did not obtain adequate prenatal care from a

physician is liable for civil damages for acts or omissions

committed in providing suweh emergency care or assistance or

obstetrical care or assistance only to the extent that those
damages are caused by gross negligence or by willful or

wanton acts or omissions and only ifE the party seeking the

benefit of this section had no preexisting legal obligation

arising from a voluntary provider—-patient relationship to

care for the person rendered the care or assistance at the

time of the rendering of the care or assistance in gquestion.

"Adequate prenatal care" means sSubstantial compliance by the

woman with a routine schedule of physical examinations by a
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physician and generally includes monthly visits for the

first 28 weeks of pregnancy, visits every 2 weeks for the

next B weeks, and weekly wvisits after the 36th week and

until delivery."

Section 7. Ssection 27-2-205, MCA, is amended to read:

“27-2-205. Actions for medical malpractice. (1) Action
in tort or contract for injury or death against a physician
or surgeon, dentist, registered nurse, nursing home or
hospital administrator, dispensing optician, optometrist,
licensed physical therapist, podiatrist, psychologist,
osteopath, chiropractor, c¢linical laboratory biocanalyst,
clinical 1laboratory technologist, pharmacist, veterinarian,
a licensed hospital or long-term care facility, or licensed
medical professional corporation, based wupon alleged
professional negligence or for rendering professional
services without consent or for an act, error, or omission,
shaii must, except as provided in subsection (2}, be
commenced within 3 years after the date of injury or 3-years
1l year after the plaintiff discovers or through the use of
reasonable diligence should have discovered the injury,
whichever occurs tasty-but-in-no-case-—-may--such--action——be

commenced-—after--5-years-from-the-date-cf-tnjury first, and

the provisions of 27-2-401 do not apply. However, this time

limitation ahat® must be tolled for any period during which

there has been a failure of a defendant tc disclose any act,
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error, or omission upon which sueh the action is based and
whiech that 1is known to the ptaintiff defendant or through
the use of reasonable diligence subsequent to said the act,
error, or omission would have been known to him the
defendant.

(2) Notwithstanding the provisions of 27-2-401, %n an
action for death or injury of a minor who-was-under-the--age
of-4-on-the-date-of-his-injurys;-the-period-of-timitations-in
subsection--¢i}--begins-~to--run——-when-the-minor-reaches—hin
eighth-birehday-or-dies;-whichever--occurs--firaty-—and--the

must be commenced within 3 years after the date of the death

or_injury, except that if the minor was under 6§ years of age

on the date of the death or injury, the action must be

commenced within 3 years after the date of the death or

injury or prior to the time the mincor reaches 8 years of

age, whichever occurs last. The time for commencement of the

action is tolled during any period during which the minor

does not reside with a parent or guardian and for any period

during which a parent or guardian and either the defendant

or the defendant's insurer failed through Eraud or collusion

to bring an action on behalf of the minor."

Section B. section 27-2-401, MCA, is amended to read:
*27-2-401. Wwhen person entitled to bring action is
under a disability. (1) If a perscn entitled to bring an

action mentioned in part 2, except 27-2-205 and 27-2-211(3).,
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is, at the time the cause of action accrues., either a minor,
seriously mentally ill, or imprisoned on a criminal charge
or under a sentence for a term less than for life, the time
of snch disability is not a part of the time limited for
commencing the action. However, the time se limited cannot
be extended more than 5 years by any sueh disability except
minority.

{(2) If an action is barred by 27-2-304, any of the
heirs, devisees, or creditors who at the time of the
transaction upon which the action might have been founded
was under one of the disabilities mentioned in subsection
(1) may. within § years after the cessation of suech the
disability, maintain an action to recover damages. In such

the action he the plaintiff may recover amch the sum or the

value of sueh property as—he that the plaintiff would have
received upon the final diséribution of the estate if an
action had been seascnabiy timely commenced by the personal
representative.

(3) HNo--person-may-avail-himseif-of-a A disability does
not apply unless it existed when h¥s a person’'s right of
action or entry accrued.

(4) When two or more disabilities coexist at the time
the right of action or entry accrues, the limitation does

not attach until all are removed.”

NEW SECTION. Section 9. Saving clause. [This act] does

-] 2=
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not affect rights and duties that matured, penalties that
were incurred, or proceedings that were begun before {[the
effective date of this act].

NEW SECTION. Section 10. sSeverability. If a part of
[this act] is invalid, all valid parts that are severable
from the 1invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the parc
remains in effect in all valid applications that are
severable from the invalid applications.

NEW SECTION. Section 11. Applicability. {This act}
applies to causes of action arising on or after October 1,
1993.

-End-
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APPROVED BY COMMITTEE
ON JUDICIARY

HOUSE BILL NO. 346
INTRODUCED BY BENEDICT, RYE, JACOBSON, ZOOK,
WEEDING, GROSFIELD, GRIMES, WAGNER, ORR, DAVIS,

PAVLOVICH, QUILICI, J. RICE, JERGESON, HARP, BIRD

A BILL FOR AN ACT ENTITLED: "AN ACT REGULATING MEDICAL
MALPRACTICE CLAIMS AND RECOVERIES; LIMITING NONECONOMIC
DAMAGES; LIMITING PLAINTIFF'S CONTINGENCY ATTORNEY FEES;
BIMEITING-~HEALPH--CARE--PROVIPER--HEABILITY + - -bHOWERING-—--FHE

SPAPUPE--OP--LIMIPATIONS PROVIDING FOR PERIODIC PAYMENT OF

FUTURE DAMAGES UNDER CERTAIN CONDITIONS; AMENDING SECTIONS

25-9-4037 AND 25-10-301, 23-3-7#347-23-1-F347-27-2-2857-ANP

23-2~-48%7 MCA; AND PROVIDING AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. mMedical malpractice
noneconomic damages limitation. (1) In a malpractice claim
action or actions against one or more health care providers
based on a single incident of malpractice, the combined
awards for past and future damages for noneconomic loss may
not exceed 52507688 $500,000, whether for one or wmore
claimants in the same or separate proceedings; whether based
on the same act or a series of acts that allegedly caused

the injury, injuries, death, or deaths that the action or

actions are based on; and whether the act or series of acts
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Wwere by one or more health care providers. A claimant has
the burden of proving separate injuries, each arising from a
different act or series of acts. An award or combination of
awards in excess of $2567886 5500,000 must be reduced to
$256708080 $500,000, after which the court shall make other
reductions reguired by law. 1f a combination of awards for
past and future noneconomic loss is reduced in the same
action, future noneconomic loss must be reduced first and.,
if necessary to reach the $2567688 $500,000 limit, past
noneconomic loss must then be reduced, If a combination of
awards is reduced to $2567088 $500,000, a claimant's share
of the $2587808 $500,000 must be the same percentage as the
claimant's share of the combined awards before reductian,
For each claimant, further reductions must be made in the
following order:

(a) first, reductions under 27-1-702;

{b) second, reductions under 27-1-703; and

{c) third, setoffs and credits to which a defendant is
entitled.

(2) An award of future damages for noneconomic loss may
not be discounted to present value.

(3) The 92507860 $500,000 limit in subsection (1} may
not be disclosed to a jury.

(4) As used in this section the following definitions

apply:

-2- HB 346
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(a) “Claimant" includes but is not limited to a person
suffering bodily injury; a person claiming as a result of
bodily injury to or the death of another; a person claiming
on behalf of someone who suffered bodily injury or death;
the representative of the estate of a person who suffered
bodily injury or death, or a person bringing a wrongful
death action.

({b) “Health care provider" means a physician, dentist,
or health care facility, as defined in 27-6-103, OR A NURSE

LICENSED UNDER TITLE 37, CHAPTER 8.

(¢) "Malpractice claim” has the meaning as defined in
27-6-103.

{d) "Noneccnomic 1loss” means subjective, nonmonetary
loss, including but not limited to physical and mental pain
or suffering; emotional distress; inconvenience; physical
impairment or disfigurement; loss of society, companionship,
and consortium (other than household services); injury to

reputation; and humiliation.

NEW SECTION. Section 2. Medical malpractice
contingency attorney fees -- limits, (1) An attorney may not
contract for, charge, collect, or receive a contingency fee
for representing a claimant in a malpractice c¢laim, as

defined in 27-6-103, against a physician, dentist, or health

care facility, as defined in 27-6-103, OR AGAINST A NURSE

LICENSED UNDER TITLE 37, CHAPTER B, in excess of:
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fa) 40% of the first $50,000 recovered;

(b) 33 1/3% of the next $50,000 recovered;

{c) 25% of the next $500,000 recovered; and

{d} 15% of any amount above $600,000 recovered.

(2) The limits in subsection (1)} apply whether the
recovery is by settlement, arbitration, judgment, appeal
from a judgment, or otherwise. An attorney compensated under
72-3-633 in a malpractice claim against a physician,
dentist, or health care facility is subject to the limits of
subsection (1) of this section, but the court may approve a
fee less than the maximum permitted by subsection {1} of
this section.

(3) The percentage and dollar amount limits in
subsection (1) apply to the combined recoveries in an action
in which one or more attorneys represent one or more
claimants for one or more injuries or deaths allegedly
arising from the same act or series of acts.

{4) As used in this section, the following definitions
apply:

{a) "Action" means a proceeding, including arbitration,
prosecuted to seek redress for personal injury or wrongful
death allegedly caused by malpractice or to assert a right
to indemnity or subrogation arising out of a malpractice
claim.

{b) "Claimant" includes but is not limited to a person

—a- HB 346
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suffering bodily injury; a person claiming as a result of
bodily injury to or the death of another; a person claiming
on behalf of someone who suffered bodily injury or death;
the representative of the estate of a person who suffered
bodily injury or death; or a person bringing a wrongful
death action,

(¢c) "Recovery" means the net sum received by settlement
or judgment after deductions for disbursements or costs
incurred in connection with the prosecution or settlement of
a claim. Costs of medical care, amounts deducted as
collateral sources under 27-1-308, and an attorney's office

overhead costs are not deductible disbursements or costs.

Section 3. Ssection 25-9-403, MCh, is amended to read:

"25-9-403. Request for periodic payment of future
damages. (1) A party to an action for personal injury,
property damage, or wrongful death in which $100,000 or more
of future damages is awarded may, prior to the entry of
judgment, request the court to enter a Jjudgment ordering

future damages to be paid in whole or in part by periodic

payments rather than by a lump-sum payment. Upon such a

request, the court may shall enter an order for periodic
payment of future damages £ unless the court £inds that
sueh periodic payment is not in the best interests of the
claimant. The total dollar amount of the ordered periodic

payments must egual the total dollar amount of the future

-5- HB 346
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damages without a reduction to present value,

(2) A court ordering the payment of future damages by
periodic payments shall make specific findings as to the
dcllar amount of periodic payments needed to compensate the
judgment creditor for future damages and-as-te-whether-an
order-for-perisdic-payment-of-fnenra-damagen-is-in-the—-best
interests-of-che-ciatmant,

{3) The judgment order must specify the recipient or
recipients of periodic payments, the dollar amount o©f the
payments, the interval between payments, and the number of
payments or the period of time over which payments shaii
must be made.

{(4) A court ordering periodic payment of future damages
shall order that the payments be made, during the life of
the judgment creditor or during the continuance of the
compensable injury or disability of the judgment creditor,
through the purchase of an inflation-indexed annuity
approved by the court. The annuity must be in the form of an
inflation-indexed annuity contract purchased from a
qualified insurer that, in the most recent edition of A.M.
Best, has an "A" (excellent) or higher rating and is in a
class 7 or higher classification. The annuity also serves as
any regquired supersedeas bond. Upon purchase of a
court-approved annuity, the c¢ourt may order that the

judgment is satisfied and that the judgment dehtor 1is

-6- HB 346
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discharged. If the judgment creditor dies before all
periodic payments have been made, the remaining payments
become the property of hiéas the creditor's estate.

{5) PFor a malpractice claim, as defined in 27-6-103,

attorney fees and 1litigation expenses for the periodic

payment portion of a judgment must be calculated and paid as

provided in 25-9-404, and for purposes of the fee

limitations in {section 2], the periodic payments may not be

considered separate recoveries."

Section 4. Section 25-10-301, MCA, is amended to read:
®25-10-301. Determining compensation of attorneys. (1)

Except as provided in [section 2] and subsection (2), Phe

the measure and mode of compensation of attorneys and
counselors at law is left to the agreement, express or
implied, of the partiesy, execept-that-tn

{(2) In preobate proceedings, the court may fix and allow
the compensation of attorneys representing administrators,
executors, guardians, trustees, and agents appointed by the
court.

{3) But-parties Parties to actions or proceedings are
entitled to costs and disbursements as provided by law."

Sectionm5--Seection-29-1-F145-MEA7-is-amended-te-rends—-

2pF-3~-Frdr~-himies——-on-—-tiabitity-—-£for--emergency—-care
rendered-at-acene-of-accident-or-emergencys-ti}-—Any--person

ijcensed--as--a--physician-ané-surgecn-under-the-laws-of-the
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state—af-Mentana; any-hospitat-or-ita-agents--or--employeess

any--vatunteer——firefighter——or--officer--of-—any--nenprefie
valtunteer——fire-—companyy--or——any--sther-person-whe-in-good
faith--renders--emergeney-—-care———or---assiscance-—-without
compensation--except--as--provided-—-in-subsection-{t2}-at-the
acene-of-an-emergency-or-accident--ta--not--triabie--for--any
civit——-damages-—for--acta-—-or--omissieons--other-than-damages
occcasioned-by-gress-negtigence-or-dy-witifui-or-wanton--acts
oer--cmisstona-by-such the persen-in-rendering-asuch-emergency
eare—-ar-assistances

t24--Subsection-tiy-inciudes-a-person—-properiy—-trained
under——the--taws—-of-this-state-whe-operates-an-ambuiance-to
and-from-the-scene-af--an—-emergency——or-—trendera-—-emergency
medica1-*treatment~on~a—vo}unteer—baais-ao—iong—aaFthe-totai
reimbursement-received-for-sueh-voiunteer-services-does--not
exceed-25%—of-his the-persen‘s-gress-annuai-income-or-53;860
a-catendar-yeary-whichever—ia-greaters

t33——2f-a-nonprofit-subseription-fire-company-refuses-to
fight--a-—£ire-—on--nensubseriber-property;—such the refusal
does-not—-constitute-gress-negtigence—-or-a-wiitfui-or--wancon
nct—et—enissioﬁ:

t4y—~As-—used-in-this-section;-the-foliowing-definitions

appiys

tay--'Emergeney”--means--a---situation-—-—thae-—-requires

immediate——services-—for--the——altieviation-of-severe-pain-or
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immedinte-diagnoats-er-treatment-ef-medicai-conditions—thaty

if-not-immediateiy-diagnosed-or—treatedy-could-reasonabiy-be

expected-to-tead-to-serious-disabiitty-or—deaths

thi--LScene-af-an-emergeney-cr-aecidenti-inetudes-but-is

nat—limited-to-hospitaisr-inctuding-their--emergency——-roomsy

and-~-the-—pffices—-and-—homes--cf-—iicensed--physiciana--and

auraeonsy——-if--the-party-seeking-the—benefit-of-this—sectien

had-no-preexisting-legai-obitgatron-arising-£rom-a-voiuntary

provider-patient-relationship-to——care--for—-or--asstst--the

person-cared-for-or-asststed-ar-the-time-of-the-rendering-of

the-care-or-assistance—+n-questions

Section—6-—Section-27-1-7345-MEA7-ia-amended-to-read:--
L27-3-F347--bimits——on-iiabitiey-of-heatth-eare-provider

when-prenatai-care-not-obtained-and in-emergency-situationss

A-physician-ittcensed-under-¥itie—-337--chapter——3;--a--nurse
iicensedv—under--Titie—a?{—chapter-BT-or-n—hoapitai—iicen:ed
under-Fitte-587-chapear-Sy-rendering-care-or--asaistance--in
good--faich——ta--a--patient--sf-a-direcet-entry-midwife-in-an

emergency-situation or-during-the-detivery-of-a-chitd-—te-—a

weman--wha--did--not--obtain--adequate--prenatai-care-from-a

physician is-iiabie-for-civii-damages-for-acts—or--emissions

commiteed--in-providing-such-emergency care-or-assistance-or

obstetricat-care-or—assistance-oniy-to-the-extent-that-those

_damages-are-caused-by-groas--negiigence--or—-by--wiiifui--or

wanton--acts——or-smissions-and-oniy-tf-the-party-secking-the
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benefit-of-this-section—had-no-preexisting-itegai--obliigation

arising—-fram—-a-—voluntary-provider-patient-reiationship-te

care-for—the-persen-randered-the-care-or-asaistance——-ae-——-the

time—of-the-rendering-of-the-care-or-assistance-in-guestions

Ladequate-prenatai-carei-means-substantiat-compirance-by—the

woman—-with-a—routine-schedute-of-physicat-examinations-by-a

phyaiecian-and-generaily--inciudes--monthiy--visits——-for-—the

first-—-28--weeks-—-of-pregnancty;-visits-every-2-weeks-for—the

next-B-weeksr-and-weekiy-visits--after—-the--36th--week~--and

untid-dediveryst
Section—F-—Section-27-2-2057-MEA7-is-amended-to-reads——
L23-2-285---Actions--for-medicali-matpractices-ty-Aceton
in-tore—or-conerace-for-injury-or-death-agatnst-a--physician
er——surgeony--dentist;--registered--purser--aursing--home-or
hospitai-administratory--dispensing--cptictany--cptometristc;
tteensed-—-physicat---therapist;-—-pediatrist;—-paycheioegist;
osteopathr--chiropractary——clinical--itaboratery-—bicanatysts
ciintcat-taboratery-technotogints-pharmacisty--veterinariany
a--iitecensed-hospitat-or-iong-term-care-facttityr-or—-iicensed
medicat--professionat--corporatiens---based---upon---atteged
proefesatonail---negligence-—-cr--for--rendering--prafessional
services-without-consent-or-fer-an-actr-error;-or——smissiony
shaii musty--except--as--provided-—in--subsection--t247;--be
commenced-within-3-yvyears-after-the-date-of-tnjury-or-3-years

i--year after-the-piaintiff-discovers-or-through-the-use—of
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reasonabie-diiigence--sheutd--have--discovered--the--inijuryr
whichever—-eeccura--iastys——bat--in-no-case-may-such-actiosn-be
commenced-after-5-years-£from-the-date-of-injury firat;-—-and

the--pravistons-of-27-2-461-do-not-appty--Howevery-this-time

ttmitation-shai: muse be-toiied-for-any-perisd-during—-whieh
there-has-been-a-failure of-a-defendant to-disciose-any-acts
errory--or--omission-upon-which-aueh the aetion-is-based-and
whieh that is-known-to-the-piaineiff defendant or--through
the--use-of-reasonabie-ditigence-subsequent-to-said the-acty
errorr-—or--emission--weonid-~have—-been--known--to—-him the
defendant+
fi?-—Netvithstanding-the-prov;siens—ef-2?—2-4Gi7--§n-—an
astion--far-deach-or-injury-of-a-minor-whe-was-under-the-age
of-4-on-the-date-of-hia-injuryr—the-period-of-iimitations~in
subsection—{ij-begins-te-run--when--the--miner--reaches—-his
esghth-—-kirthday--or--dien;--whichever-ecenrs-£firsty-and-the

mest-be-commenced-within-3-years—after-the-date-of-the-death

or-injuryr—except-that-if-the-minor-was-under-6-years—-of-ange

on-the—-date-of-the-death-~or--injury;--—the--action-—-must——-be

commenced-—-within~--3~--vyears-—after--the-date-of-the-death-or

injury-er-prior-tea-the-time-the-miner—-reaches--g--years--of

ager~-whichever-ocesnra—3iaser-Phe time-for-commencement-of-the

action——is--toiied--during-any-period-during-which-the-miner

does-not-reside-with-a-parent-or-guardian and-for-any-period

during-which-a-parent-ar-quardian-and-either-—the--defendant
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or-the-defendantis-insurer-faried-throngh-£fraud-er-cotiusaion

to-bring-an-action-on-behatf-of-the-minor-4

Section-B--Section-27-2-4037-MEA;-is-amended-to-read:—-

233-2-48i-—-Hhen--person--entitied--to——hring-—actien-ias
vnder-a-disabiittys-tiy-if-a-person--entitied--teo--bring——an
action—mentioned-in-part-27-except 27-2-265-and 273-2-233¢3}37
ts7-at-the-time-the-cause-of-action-aceruesyr-either-a-minory
sertousiy--mentaitiy—-tii;-or-imprisened-on-a-criminai-charge
sr-under-a-sentence-for-a-term-leas-than-for-iife;—the-~time
of--such-~disabitiey--is--not-a-part-of-the-time-iimiced-for
eommencing—the-aceionv—HaweverT—ehe-time—so--iimited;-eannob
be--extended-more-than-5-years-by-any-such-disabitity-exeept
mineritys

t2y--If-~an-action-is-barred—-by--23-2-384;——any—-of-—the
heirs;——deviseesy--or--crediters—-whe--at--the--time-—-of-the
transaction-upen-which-the-action-might--have--been—-founded
was--under--ene--sf-the-disabitities—mentioned-in-subsection
tiy-mayr;-within-5-years-after—-—the—-ceasatien-——of--such the
disabitityr;--maintain--an-action-to-recover-damagess-in-such
the action-he the-piaintiff may-recover-suech the sum-or-—-the

vaine--of--such-property-as-he that-the-piaintiff wouid-have

received-upon-the-finai-distribution-of--the——estaee~-if--an
action——had-been-seascnabiy timely commenced-by-the-personai
representativer

t33--No-persan-may-avatri-himaetf-of-a A disabiiity dees
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not--apply--uniess--it--existed-when-his a-personts right-of
action—or-entry-accryeds
t4y--When-two-or-more-disabilitties—coentat-at-—-the-—time
the--right—-of--acticn-or-entry-acerueary-the-timtcation-dees
not-attach-untit-att-are-removedst

NEW SECTION. Section B. Saving clause. [This act) does
nbt affect rights and duties that matured, penalties that
were incurred, or proceedings that were begun before [the
effactive date of this act]}.

NEW SECTION. Section 6. severability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect, 1f a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applicationas that are
severable from the invalid applications.

NEW SECTION. Section 7. Applicability. [This act])
applies to causes of action arising on or after October 1,
1993,

-End-
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HOUSE BILL NO. 346
INTRODUCED RY BENEDICT. RYE, JACOBSOR, ZOOK,
WEEDING, GROSFIELD, GRIMES, WAGNER, ORR, DAVIS,

PAVLOVICH, QUILICI, J. RICE, JERGESON, HARP, BIRD

A BILL FOR AN ACT ENTITLED: "AN ACT REGULATING MEDICAL
MALPRACTICE CLAINS AND RECOVERIES; LIMITING NONECONOMIC
DANAGES; LIMITING PLAINTIFF'S CONTINGENCY ATTORNEY FEES;
bEMIPING--HEALPH--CARE--PROVIDER--bIABIbE¥¥¥ -~ HOWERING~—~PHH

SYAYUPE--OP--bEEIMIPAFIONS PROVIDING FOR PERIODIC PAYMENT OF

FUTURE DAMAGES UNDER CERTAIN CONDITIONS: AMENDING SECTIONS

25-9-4037 AND 25-10-301, 27-%-Fi47-27-1-F347-27-2-2057~-ANP
23-2-4037 MCA; AND PROVIDING. AN APPLICABILITY DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. nedical malpractice
noneconomic damages limitation.. {1) In a malpractice claim
action or actions against one or more health care providers
based on a single incident of wmalpractice, the combined
awards for past and future damages for noneconomic loss may
not exceed 95256,800 $500,000, whether for one or more
claimants in the same or separate proceedings; whether based
on the same act or a series of acts that allegedly caused

the injury, injuries, death, or deaths that the action or

actions are based on; and whether the act or series of acts
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were by one or more health care providers. A claimant has
the burden of proving separate injuries, each arising from a
different act or series of acts. An award or combination of
awards in excess of $256,060 $500,000 must be reduced to
925685000 $500,000, after which the court shall make other
reductions required by law. If a combination of awards for
past and future noneconomic 1loss 18 reduced in the same
action, future noneconomic loss must be reduced first and,
if necessary to reach the $250,880 §$500,000 limit, past
noneconomic loss must then be reduced. If a combination of
awards is reduced to 92507008 $500,000, a claimant's share
of the $250,880 $500,000 must be the same percentage as the
claimant's share of the combined awards before reduction.
For each claimant, Further reductions must be made in the
following order:

(a) first, reductions under 27-1-702;

{b) second, reductions under 27-1-703; and

{c) third, setoffs and credits to which a defendant is
entitled.

(2) An award of future damages for noneconomic loss may
not be discounted to present value.

{3) The 92507000 §$500,000 limit in subsection (1) may
not he disclosed to a jury.

(4) As wused in this section the following definitions

apply:

-2- HB 346
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{a) “Claimant" includes but is not limited to a person
suffering bodily injury; a person claiming as a result of
bodily injury to or the death of another; a person claiming
on behalf of someone who suffered bodily injuty or death:
the representative of the estate of a person who suffered
bedily injury or death, or a person bringing a wrongful
death action.

(b) "Health care provider™ means a physician, dentist,
or health care facility, as defined in 27-6-103, OR A NURSE

LICENSED UNDER TITLE 37, CHAPTER 8.

{c) “Malpractice claim" has the meaning as defined in
27-6-103.

(d) “Noneconomic los8“™ means subjective, nonmonetary
loss, including but not limited tc physical and mental pain
or suffering; emotional distreas; inconvenience; physical
impairment or disfigurement; loss of soclety, companionship,
and consortium {other than household servicea); injury to

reputation; and humiliation.

NEW SECTION. Section 2. Nedical malpractice
contingency attorney fees —- limits. (1) An attorney may not

contract for, charge, collect, or receive a contingency fee
for representing a claimant in a malpractice claim, as
defined in 27-6-103, against a physician, dentlest, or health
care facility, as dJdefined in 27-6-103, OR AGAINST A NURSE

LICENSED UNDER TITLE 37, CHAPTER B, in excess of:
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(a) 40% of the firat $50,000 recovered:;

(b) 33 1/3% of the next $50,000 recovered;

{c)} 25% of the next $500,000 recovered; and

{d) 15% of any amount above $600,000 recovered.

{2) The limits in subsection (1) apply whether the
recovery is by settlement, arbitration, judgment, appeal
from a judgment, or otherwise. An attorney compensated under
72-3-633 in a malpractice claim against a Vphysiciln.
dentist, or health care facility is subject to the limits of
subsection (1) of this gection, but the court ;ay approve a
fee less than the macximum permitted by subsection (1) of
this section.

{3) The percentage and dollar amcount limits in
subsection (1) apply to the combined tecoveries in an action
in which one ot more attorneys represent one oI Rore
claimants for one or more injuries or deaths allegedly
arising from the same act or series of acts.

(¢4) As used in this mection, the following definitions
apply:

{a) “Action®™ means a proceeding, including arbitration,
prosecuted to seek redress for perscnal in}ury or wrongful
death allegedly caused by malpractice or to asgert a right
te indemnity or subrogation arising out of a malpractice
claim.

{b) "Claimant™ includes but is not limited tc a person

—-4- HB 346
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guffering bodily injury; a person claiming as a result of
bodily injury to or the death of another; a person claiming
on behalf of someone who suffered bodily injury or death;
the representative of the estate of a person who -Ssuffered
bodily injury or death; or a person bringing a wrongful
death action.

{c) “Recovery”™ means the net sum received by settlement
or judgment after deductions for disbursements or costs
incurred in connection with the prosecution or settlement of
a claim. Costs of medical care, amounts deducted as
collateral sources under 27-1-308, and an attorney's office

overhead costs are not deductible disbursements or coste.

Section 3. Ssection 25-9-403, MCA, is amended to read:

"25-9-403. Reguest for periodic payment of future
damages. (1) A party to an action for personal injury,
property damage, or wrongful death in which 5100.006 or more
of future damages is awarded may, prior to the entry of
judgment, request the court to enter a judgment ordering
future damages to be paid in whele or in part by periodic
payments rather than by a lump-sum payment. Upon sueh a
request, the court may shall enter an order for periodic
payment of future damages if unless the court C€inds that
sueh periodic payment is not in the best interests of the
claimant. The total dollar amount of the ordered periodic

payments must equal the total dellar amount of the future
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damages without a reduction to present value.

(2) A court ordering the payment of future damages by
periodic payments shall make specific findings as to the
dollar amount of periodic paymentsa needed to compensate the
judgment creditor for future damages and-as-to-whether-an
order-for-periodic-payment-of-future-damages-is-in-the-—-bent
intereses-ef-the-cltaimant.

{3) The judgment order must specify the recipient or
recipients of periodic payments, the dollar amount of the
payments, the interval between payments, and the number of
payments or the period of time over which payments shaii
must be made.

{4) A court ordéring periodic payment of future damages
shall order that the payments be made, during the life of
the judgment creditor or during the continuance of the
compensable injury or disability of the judgment creditor,
through the purchase of an inflation-indexed annuity
approved by the court. The annuity must be in the form of an
inflation-indexed annuity contract purchased from a
qualified insurer that, in the most recent edition of A.M.
Best, has an “A" (excellent) or higher rating and is in a
class 7 or higher classification. The annuity also serves as
any regquired supersedeas bond. Upon purchase of a
court-approved annuity, the court may order that the

judgment is satisfied and that the judgment debtor is
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discharged. If the judgment creditor dies before all
periodic payments have been made, the remaining payments
become the property of his the creditor's estate.

[S) Por a malpractice claim, as defined in 27-6-103,

attorney fees and litigation expenses for the periodic

payment portion of a judgeent must be calculated and paid as

provided in 25-9-404, and for purposes of the fee

limitations in [section 2], the periodic payments may not be

considered seéparate recoveries.”

Section 4. Section 25-10-301, MCA, is amended to read:
®25-10-301. Determining compensation of attorneys. (1)

Except as provided in {section 2] and subsection {2}, The

the measure and mode of compensation of attorneys and
counselors at law is left to the agreement, express or
implied, of the partiesy. except-that-in

{2) In probate proceedings, the court may fix and allow
the co-penaation of attorneys representing administrators,
executors, guardians, trustees, and agents appcinted by the
court.

({3) But-parties Parties to actions or proceedings are
entitled to costs and disbursements as provided by law.”

Section-5-—sSection-29-1-7147-HEAT-is-anended-to-read:——

23F-3-Fdv-—binits-—-on--kiability--for--emergency--care

rendered-at-secene-of-aceident-or-emergeneyr-tiy--Any--person

ticensed--as--a--physician-and-surgeon-under-the-taws-of-the
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atate-of-Montanay any-hospital-er-its—agents--or--empioyeesy

any-~volunteer--fivefighter--or--officer--of--any--nenprefit

valtunteer--fire--companyy--or--any--other-persen-who-in-good

faith--renders--emeryg 4 eare--—of aasistance---without
compensation—-except-—as--provided-—in-subsection-{2)-at-the
scene—of-an-emergency-or-accident--is--not——iiabte--for--any
citvii--danages--for—-acta-—or--oatssiona—-other-than-danages
occasioned-by-gross—negiigence-or-by-wiltifui-or-wanten--acts
er——omissions-by-such the persen-in-rendering-such-emergency
care-or-assistancer

t24-—-Subsection-{tiy-inciudes-a-person—-preperiy—-trained
under--the--laws—-of-this-state-who-operates-an-ambuiance-teo
and-£roa-the-secene-of--an--emergency--or--renders--emergency
medicai--treatment-on-a-volunteer-basis-so-tong-as-the-totat
rei-burselent-teceived—ier-such—veiunbger-services—doel--not
exceed-25%-of-his the-persernis-gress-annuai-income-or-93,860
a-ealendar-yeary-whichever-ia-greatery

fai—;if—a—nanprefit-aubscriptien-fire-co-pnny—refusea-to
Eight—-ﬁ—-fire—-on--nonuubseriber—propertyv-such the refusal
does-not-constitute-gross-negiigence-or-m-witiful-or--wanton
aet-er-o-issien;

t43——-An-~used-in-this-sectiony-the-following-definitions

applys

tay--"Bmergency --means--a---situation--—that---regnires

immediate--services--for--the--atieviation-of-severe-pain-eor
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immediate-diagnosis-or-treatment-of-medicat-conditions-thaty

if-not-immediately-diagnosed-or—treatedys-conid-reascnabiy-be

expected-to—Ltead-to-serious-disabitity-ar-deaths

tb}—-2Secene-af-an-emergency-or-accident"—inciudes-but-is

net-timited-to-hospitatsy-incinding-their-~emergency--roomay

and--the——-offices--and--homes--of-—-Iicensed-—physicians——-and

surgeensy——if--the-parkty-seeking-the-henefit-of-this-section

had-no-preexisting—legat-ohiigqation-arising-Ffrom-a-voluntary

provider—-patient—retationship-to——care——for--or-—-assist--the

person-cared-for-or-assisted-at-the-tine-of-the-rendering-of

the-care-or-assistance-in-questions4

Section—6——Section-27-1-7347-MEA;-in-amended-to-read:—-
223-31-7347--bimita--on-1iability-of-health-care-provider

when-prenatal-care-not-obtained-and in-emergency-situationssz

A-physieian-lticensed-under-Pitie--37;--chapter--3y--a-—nurae
ticensed--under--Pitie-377-chapter-Br-or-a-hospitai-iicensed
under-Pitite-507-chapter-5y-rendering-care-or—--assistance—-in
good-~faith--to--a-—-patient--of-a-direct-entry-midwife-in-an

emergeney-situation or-during-the-delivery-of-a-chiid--to--a

woman—-who--did-—-not--obtain--adequate--prenatat-care—-from-a

physieian és-liable-for-civii-damages-for-acts-or--omisaions

conmiteed-—in-providing-such-emergency care-sr-assistance-or

obstetricat-care-or-assistance-oniy-to-the-extent-that-those

 damages-are-caused-by-gross--negligence--or-—-by--witifui--or

wanton--acta--ar-gmiasionas-and-oniy-if-the-party-seeking—the
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benefit-of-this-section-had-no-preexisting-tegqai--obiigation

arising--fram--a--voiuntary-provider-patient-relatianship-te

care-for-che-parson-rendered-the-care-or-assistance--at--the

time-of-the-rendering-of-the-care-or-assistance-in-questions

lhdequate—prenata}Fecre'-leans-substnntiai—eonpiénnce-by—the

voman——with-a-routine-sechedule-of-physical-examinations-by-a

gh!oieiaa-and—generaiij——ineiudes-—nonehig--visits--for—ethe

firat—-20-—-weehn-—of-pregnancyy-visits-every-2-weeks-for—the

next-0-weeksy—and-weekiy-visita-—after--the--36th-~week—--and

untid-detiveryst
Section-7-—cection-27-2-205;-MEA7-is-amended-to-read:——
227-2-2055--Actions—-for-medicai-malpracticez—-{ty-Action
in-tort-or-contract-for—injury-or-death-against-a--physiecian
er--surgeony--dentisty--registered--narser--nursing-~heme-or
hospitai-administratory--dispensing--opticiansy--optometristy
ticensed---physicai---therapistr--podiatrises;--psychologistsy
ostecpathr--chiropractory--etinical--iaboratory—-bioanaiysty
etinicai-1aboratory-technotogisty—pharmacisty--veterinariany
a--ticensed-hospitai-or-iong-term-care-facitityy-or-ticensed
medical--professionai--corporationy-—-based---upon---atieged
professional---negligence---or--for--rendering--professionat
services-withent-consent-or-for-an-acty-errory-or--omissionr
shail must;--except--as--provided--in-—subsection--¢t2y7--be
commenced-within-3-years-after-the-date-of-injury-or-3-years

i--year after-the-pilaintiff-discovers-ar-through-the-use—of

-10- HB 346
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reasonable-ditigence--shoutd--have--diascovered--the--injuryr

whichever——oceurs——-tasty--but——in-no-case-say-such-action-be

commenced-after-5-years-fron-the-date-of-injury £irsty--and

the--provisions-of-23-2-481-de-not-appiy:-Howevery-this-time

timitation-shail must be-tolied-for-any-period-during--which
there-has-been-a-fatinre of-a-defendant to-discicse-any-actsy
errery-—or--omission-upon-which-auch the action-is-baned-and
which that is-known-to-the-plaintiff defendant or--through
the--use-of-reasonable-ditigence-subsequent-to-asnid the-aeky
errory--or-—emisston--wouid--have--been——known--to--him the
defendantr
t2)~-Notwithstanding-the-provisions-of-27-2-4637y--in--an
action--for-death-or-injury-of-a-minor-who-was—under—-the-age
of-4-on-the-date-of-hip-injuryr-the-period-of-iimitations-in
subpection—-ti)-begins-to-run--when——the--minor--reachea--his
eighth--birthday--or--diesr—-whichever-oceurn-£firsty-and-the

must-be-commenced-within—3-years-after-the-date-of-the-death

or-injuryr-except-that-if-the-minor-was-under-6-yveara-of-aqe

an-the-date-cf-the-death-~or-—injuryr-—the--action——musnt--bhe

commenced--within-—3-—yeara--after—-the-date-of-the-death-or

injury-or-prisr—te—the-time-the-minor--reaches——0--years—-of

agqey-whichever-aeeurs—-iastr—Phe time-for-commencement-of-the

action-——-is--tokied-—during-any-period-during-which-the-minor

dees-not-reside—-with-a-parent-er-guardian and-for-any-peried

during-which-a-parent-or-guardian-and-either-~the~--defendant

=11~ HB 346
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or-the-defendantis-insurer—£failed-through-fraud-or-coiiuston

to-bring-an-action-on—-behalf-of-the-minors+*

Boction-8-—geetion-27-2-4017-HCA7y-is-amended-to-read:——

‘i?—!-40&7--Hhen--person--enbieied*-ta—-bting——aetion—is7
vnder-a-disabilitys-t1}-if-a-person-—entitied--te--bring——an
netian«ieneioned-in—part—ir-exeept 27-2-205-and 23-2-2311¢33y
isy-at-the-time-the-cause-of-action-aceruesy-either—a-minory

seriousiy--mentaily--iii,-or-imprisoned-on-a-eriminai-charge

" ar-under—a-sentence-for-a-term-iesa-than-for-iifey—the--time

oﬁ--nneh-—disobiiiey--is-—nee-a-pett-of-thg-t&uc-iiniteﬂ-far
commencing-the-actions-Howevery-the-time-so——timited-—cannetd
be--extended-more-than-5-years-by-any-such-disabittty-except
mninorityr
fi1—~§£-nn-netion-io—barred—-by-—i?-?—aadr——any—-of-—the
heirar--devi-eear--er--eredito:---nhe——ab-—the——ti-e—-oﬁ-the
transaction-upen-which-the-action-might—-have--been—-founded
was—-under-—-sne—-eof-the—disabiltities-mentioned-in-subsection
t)-mayy-within-5-years-after--the--ceasation--of--such the
disabilityry—-maintain--an-action-to-recover-danagesz-in-auch
the action-he the-plaintiff may-reecover-such the sum-or—-the
valne--of -~such-property-as-he that—the-pilaintiff weuild-have

received-upon-the-finai-distribution-of-—the--estate--if--an
action--had-been-seasconably timely commenced-by-the-personal
representativer

t3y-—-No-person-may-avait-himseif-of-a A disabitity does
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not--appiy--uniess--it--exioted-when-his a-personis right-of

action-or-entry-accroedr
t4)--HWhen-two-or-more-disabilities-coexist-at--the--time

the--right-—-ef-—action-or-entry-acerues;-the-timitation-does

net-attach-untii-ati-are-removedst

NEW SECTION. Section 5. saving clauge. [This act] does
not affect rights and duties that matured, penalties that
were incurred, or proceedings that were begun before [the
effective date of this act].

NEW SECTION. Section 6. severability. If a part of
[this act] is invalid, all valid parts that are severable
from the invalid part remain in effect. If a part of {[this
act] is invalid in one or more of its applications, the part
remains in effect in all valid applications that are

severable from the invalid applications.

NEW SECTION, Section 7. Applicability. [This act]

applies to causes of action arising on or after October 1,
1993.

-End-
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SENATE STANDIRG COMMITTEE REPORT

Page 1 of 3
March 28, 1393

MR. PRESIDENT:

We, your committee on Judicliary having had under consideration
House Bill No. 346 (third reading copy -- blue), respectfully
report that House Bill Ro. 346 be amended as follows and as sc
amended be concurred in.

That such amendments read:

1. Title, line B.
Following: "DAMAGES;"
Strike: remainder of line 8

2. Title, lines 11 and 12.

Strike: "SECTIONS" on line 11
Insert: "“SECTION"

Strike: "AND 25-10-301" on line 12

3. Title, line 13.
Following: "DATE"
Ingert: "AND A TERMINATION DATE"

4. Page 1, line 18,
Strike: "action cor actions”

5. Page'l, lines 19 and 20.

Following: "malpractice,® on iine 19

Strike: remainder of line 19 through “awards” on line 20
Insert: "an award”

6. Page 1, line 21.

Following: *$500,000"

Ingert: "per claimant”

7. Page 1, line 21 through page 2, line 13.

Strike: ", whether® on line 21 through “reduction™ on page 2,
line 13

8. Page 2, line l4.

Strike: "For each claimant, further"

Insert: “"Prior to applying the $500,000 limitation per claimant
specified 1n this subsecrion (1), other”

-
irl— amd. Coord. ¥g\lJL
I» _ Sec. of Senate Senatdr Carrying B1ll 6916555C.Sma

Page 2 of 2
March 28, 1983

9. Page 2, line 24.

Following: line 23

Insert: "(4) The §$500,000 limit in subsection (1) must be
adjusted annually in accordance with the last previous
calendar year's consumer price index for all urban
consumers, U.S, department of labor, bureau of labor
statistics.™ .

Renumber: subsequent subsection

10. Page 3, lines 9 and 10.

Following: "27-6-1013," on line 9

Strike: "OR" -

Following: “8" on line 10

Insert: ", or a physician assistant-certified licensed under
Title 37, chapter 20, part 4%

11. Page 3, lines 11 and 12.

Following: "claim“" gn line 11

Strike: remainder of line 1l through "27-6-103" on line 12

Insert: "means a claim based on a negligent act or omission by a
health care provider in the rendering of professional
services, which act or omission is the proximate cause of a
personal injury or wrangful death"

12. Page 3, lines 15 and 16.
Following: “"inconvenience;"” on line 15
Strike: remainder of line 15 through "disfigurement;"” on line 16

13. Page 3, line 19,

Following: line 1B

Insert: “(6) This gection does not limit in any manner a
claimant's recovery for physical impairment or
disfigurement.”

14. Page 3, line 19 through page 5, line 12.
Strike: section 2 in its entirety
Renumber : subsequent sections

15. Page 5, line 21.
Following: "order®
Insert: "and supporting findings of fact"

16. Page 6, line 21.
Following: "an"

Strike: ""A" {excellent)"
Insert: ""A++" (supericr)”

SENATE
Ho 3 Y.

§316355C.Sma



Page 3 of 3
March 28, 1933

17. Page 6, line 22.
Strike: "7"
Insert: "“1o0"

18. Page 6, line 23 through page 7, line 1.

Foliowing: “bond.™ an line 23

Strike: remainder of line 23 through “discharged." on page 7,
line 1

Insert: "The judgment is not satisfied and the judgment debtor is
not discharged wntil all periodic payments have been made.
As a condition to ordering periodic payments of future
damages, the court shall require a judgment debtor who is
not adequately insured to post security adequate to ensure
full payment of damages awarded by the judgment. Upcn
termination cof pericdic payments of future damages, the
court shall c¢rder the return of this security or any
temainder to the judgment debtor, Following the o¢currence
or expiration of all cbligations specified in the periodic
payment judgment, any obligation of the judgment debtor to
make further payments ceases and any security given reverts
to the judgment debtor,*®

19, Page 7, lines 10 through 21.
Strike: section 4 in its entirety
Renumber: subsequent sections

20. Page 13, line 19.
Following: line 18
Insert: “NEW SECTION. Section 6. Termination. (This act]

terminates October 1, 1985."

~END-

6916555C., Sma
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HOUSE BILL NO. 346

INTRODUCED BY BENEDICT, RYE, JACOBSON, ZOOK,

WEEDING, GROSFIELD, GRIMES, WAGNER, ORR, DAVIS,
PAVLOVICE, QUILICI, J. RICE, JERGESON, HARP, BIRD
A BILL FOR AN ACT ENTITLED: “AN ACT REGULATING MEDICAL
MALPRACTICE CLAIMS AND RECOVERIES; LIMITING NONECONOMIC
DAMAGES; bIMIFPING-—-PDAINPIPPLS--CONPENGENECY--APPORNEY-PRES:
bBIMITING-—-HEABTH--EARE-—-PROVIBER--bIABILIPY ;- -LOWERING—--FHE

STATYPE--OF--bEIMIPAPIONS PROVIDING FOR PERIQDIC PAYMENT OF

FUTURE DAMAGES UNDER CERTAIN CONDITIONS: AMENDING SBe$ioNS

SECTION 25-9-4037 AND 25-30-36%, 27-3-FT4;-—-27-1-F345
27-2-2857-AND-27-2~-48%y MCA; AND PROVIDING AN APPLICABILITY

DATE AND A TERMINATION DATE."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. HMedical malpractice
noneconomic damages 1limitation. (1) In a malpractice claim
actien-or—actions against one or more health care providers
based on a single incident of malpractice, the-combined

awards AN BAWARD for past and future damages for noneconomic

loss may not exceed $256;080 $500,000 PER CLAIMANT7-whether

Ear--one--or——more—-ciaimants——in—*the—-same———ar--—separate
proceedings;--whether-——based--on-the-seme-act-or-a-series-sf

acts-that-atriegediy-cansed-the-injury;-injuriesy--deathy--or

@ana Legisiative Councit

R

wu

(- TN - BN S B -

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

HB 0346703

deatha--that-the-action-or-actions-are~-based-on;-and-whether
the-act-or-series-of-acts—were-by-one-sr-—mare—-heatth--care
providerst-—A--clatmant--has-—-the-purden-of-proving-separate
injurtesy-each-arising-£from-a-different--act-——or--series——of
actss—-An-—award-—or--combinatien——-ef--awards--in-—-excess-of
$2567008 $50070€6 must--be--reduced--to 25078660 5568670667
after--which-—-the-ceurt—shati-make-other-reductians-required
by-iaw:-If-a-combinacion--of-—awards--for——past——-and-—future
noneconomic~-tass--is--reduced—-in--the-—-same-actiony-future
noneconomie-ioss-must-be-reduced-£firse-andy;-if-necessary-—to
reach--the $250;800 $5087068 1limit;-past-noneconomic-ioss
must-then-be-reduceds-if-a-combination-cf-awards-is--reduced
to $258y80¢ 55080y868y--a--claimantias-share-of-the $256;080
556087000 must-be-the-same-percentage-as-the-ciaimantia-share
of-the-cembined-awarda-before-reduction., Per-each--ciaimanty

further PRIOR TO APPLYING THE $500,000 LIMITATION PER

CLAIMANT SPECIFIED IN THIS SUBSECTION (1), OTBER reductions

must be made in the following order:

(ay £first, reductions under 27-1-702;

{b) second, reductions under 27-1-703; and

(¢) third, setoffs and credits ta which a defendant 1is
entitled.

(2) An award of future damages for noneconomic loss may
not be discounted to present value.

(3} The 52504686 $500,000 limit in subsection (1) may

2 HB 346
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not be disclesed to a jury.

{4) THE $500,000 LIMIT IN SUBSECTION (1) MUST BE

ADJUSTED ANNUALLY IN ACCORDANCE WITH THE LAST PREVIOUS

CALENDAR YEAR'S CONSUMER PRICE INDEX FOR ALL URBAN

CONSUMERS, U.S5. DEPARTMENT OF LABOR, BUREAU OF LABOR

STATISTICS.

t4¥(5) As used in this section the following
definitions apply:

{a) "Claimant"™ inc¢ludes but is not limited to a person
suffering bodily injury; a person claiming as a result of
bodily injury to or the death of another; a person claiming
on behalf of someone who suffered bodily injury or death;
the representative of the estate of a person who suffered
bodily injury or death, or a perscn bringing a wrongful
death action.

(b) ™"Health care provider” means a physician, dentist,
or health care facility, as defined in 27-6-103, 6R A NURSE

LICENSED UNDER TITLE 37, CHAPTER 8, OR A PHYSICIAN

ASSISTANT-CERTIFIED LICENSED UNDER TITLE 37, CHAPTER 20,

PART 4.
{c) *“Malpractice claim" has-the-meaning-as--defined--in

27-6-193 MEANS A CLAIM BASED ON A NEGLIGENT ACT OR OMISSIGCN

BY A HEALTH CARE PROVIDER IN THE RENDERING OF PROFESSIONAL

SERVICES, WHICH ACT OR OMISSION IS THE PROXIMATE CAUSE OF A

PERSONAL INJURY OR WRONGFUL DEATH.

-3~ HB 346
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(d) “Noneconomic loss" means subjective, nonmonetary
loss, including but not limited to physical and mental pain
or suffering; emotional distress; inconvenience; physteai
impairment-or-disfiguremene; loss of society, companionship,
and consortium (other than household services); injury to
reputation; and humiliation.

{6) THIS SECTION DOES NOT LIMIT IN ANY MANNER A

CLAIMANT'S RECOVERY FOR PHYSTICAL IMPAIRMENT OR
DISFIGIUREMENT,

NEW-SBECPiON: - -Section2-—medicat--~——-~~——— matpractice-—
eontéageney-abterney—fees-h——iiméts:—f}?—&n-attorney-nay-net

centract—-fory-charger-cotiect;-or-receive-a-contingency-fee
for-representing-a-——etaimant--in--a--maipractice——ciaimy--as
defined-in-27-6-1837-against-a-physiciany-dentist;-or-heatth

care--facilityr--as--defined-in-27-6-1837 OR-AGAINST-A-NURSE

bIEENSPB-UNBER-PITEE-37y-EHAPFER-87 in-excess-pfs

tay-—40%-of-the-£irst-9567000-recovered:
thy-—=33-1/3¢-of-the-next-$567808-recovereds
te}-—25%-of-the-next-9589,060-recoveread; ~and
tdy--15%-cf-any-amount-above-366878D0-recoavereds
t2y-—Fhe-limits-in--subsection--{1j--applty--whether——the
reeovery——is—-by——aettiementr——arbitratienT—judgmentr-appeai
irom—a—judgnent7-er—etherwi391-hn—attofney—eonpenacted-under
72-3-633--itn--a--maipractice--ciaim--against—-a---physicinn;

dentistr-ot—heaith—eare—faciiity—is-aubject—eo—the—iimita—ef
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subsection--{tii-of-this-sectiony-but-the-conrt-may-approve-a
fee-tess-than-the-maximem-permitted--by--subsection--{iy--of
this-sestionv
+3}--Fhe---percentage———and---detiar--amount-——timits—-in
subsection-tij-appiy-to-the-combined-recoveries-in-an-action

in-which--ane--or--more--attorneys-—represent--—one-—-or -mere

ciaimants--for--ene—-er--more——injuries--sr-deaths-atiegediy

arising-from-the-same-act-or-series-of-acess

téy——As-used-in-this-sectieny-the-foliowing-—definttions
appiy=s

tay--2Action®-means-a-proceedingy-inciuding-arbitrations
prosecuted-—-to--seek-redress-for-personat-injury-or-wrongfut
death-atiegedliy-cansed-by-matpractice-or-to-assert—-a--right
to--indemnity--or--subrogation-—-—arrsing-out-of-a-maipractice
etaims

tby--teiatmantli-inectndes-but-is—not-iimited-to-a--person
suffering--bodiiy--indurys——a-persen—ciaiming-as-a-result-of
bodity-injury-to-ocr—the-death-of-anothesr-a-person—-claiming
on--behatf--sf--someone-whe-suffered-bodity-injury-er-death;
the-repreaentative-af-the-estate-of-a--person--who--suffered
bodity-—injnry--or--death;-—or--a-person-bringing-a-wrongfut
death-actions

tej--YRecoveryl-means-the-net—sum-received-by-settiement
Y

. or-dndgment-afeter--deductions--fer--disbursements—-or--costcs

ineurred-in-cannection-with-the-prosecution-or-settiement-of
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a---claims--Costs——of-—medicat--care;-——amounts—-—deducted——as
cotiaterat-socurces—under-27-1-3687-and-an—attorneyts--office
everhead-coats-are—not-deductibie-disbursementa-osr-costss
Section 2. Section 25-9-403, MCA, is amended to read:
®25-9-403. Request for periodic payment of future
damages. (1) A party to an action for personal injury,
property damage, or wrongful death in which $100,000 cr more
of future damages is awarded may, prior to the entry of
judgment, request the ¢court to enter a judgment ordering
future damages to be paid in whole or in part by periodic
payments rather than by a lump-sum payment. Upon such a

request, the court may shall enter an order AND SUPPORTING

FINDINGS OF FACT for periodic payment of future damages #f

unless the court finds that such periodic payment is not in
the best interests of the claimant. The total dollar amount
of the ordered periodic payments must equal the total dollar
amount of the future damages without a reduction to present
value.

(2) A court ordering the payment of future damages by
periodic payments shall make specific findings as to the
dollar amount of periodic payments needed to compensate the
judgment creditor for future damages and-as—-to-whether-an
order-fer-pericdic-payment-of-future-damages-is-in-ehe--bese
inteveata-cf-the-ciaimane.

(3) The judgment order must specify the recipient or
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recipients of periodic payments, the dollar amount of the
payments, the interval between payments, and the number of
payments or the pericd of time over which payments shat:
must be made.

{4) A court ordering periodic payment of future damages
shall order that the payments be made, during the life of
the judgment creditor or during the continuance of the
compensable injury or disability of the judgment creditor,
through the purchase of an inflation-indexed annuity
approved by the court. The annuity must be in the form of an
inflation-indexed annuity contract purchased from a
qualified insurer that, in the most recent edition of A_M.

Best, has an YA¥-—{exceiienty "A++" (SUPERIOR) or higher

rating and is in a class 7 10 or higher classification. The
annuity also serves as any reqguired supersedeas bond. Hpen
puerchase~of-a-court—approved-annuity;-the--court——-may—-order
that--the-judgment-is-satisfied-and-that-the-judgment-debtor

is——-dischargeds THE JUDGMENT IS NOT SATISFIED AND THE

JUDGMENT DEBTOR IS NOT DISCEARGED UNTIL ALL PERIODIC

PAYMENTS HAVE BEEN MADE. AS A CONDITION TO ORDERING PERIQDIC

PAYMENTS OF FUTURE DAMAGES, THE COURT SHALL REQUIRE A

JUDGMENT DEBTOR WHO IS NOT ADEQUATELY INSURED TO POST

SECURITY ADEQUATE TO ENSURE PULL PAYMENT OF DAMAGES AWARDED

BY THE JUDGMENT. UPON TERMINATION OF PERIODIC PAYMENTS OF

FUTURE DAMAGES, THE COURT SHALL ORDER THE RETURN OF THIS
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SECURITY OR ANY REMAINDER TO THE JUDGMENT DEBTOR. FOLLOWING

THE OCCURRENCE OR EXPIRATION OF ALL OBLIGATIONS SPECIFIED IN

THE PERIODIC PAYMENT JUDGMENT, ANY OBLIGATION OF THE

JUDGMENT DEBTOR TO MAKE FURTHER PAYMENTS CEASES AND ANY

SECURITY GIVEN REVERTS TO THE JUDGMENT DEBTOR. 1If the

judgment creditor dies before all periodic payments have
been made, the remaining payments become the property of his

the creditor's estate.

{5} For a malpractice claim, as defined in 27-6-103,

attorney fees and litigation expenses for the periodic

payment portion of a judgment must be calculated and paid as

provided in 25-9-404, and for purposes of the fee

limitationg in [section 2}, the periodic payments may not be

considered separate recaoveriesg,"

Section-4--Seceion-25-10—3617-MEA;-in-amended-to-read:—-
‘25—&0—30&7——Beternining—eonpensation-of-attorneys: t33

Exeept—~aa-—provided-—in—faectéon—i}—and—aubsectioa—f217 Phe

the neasure--and--mede—-of--compensation--ef--attorneys--and
counseiors--at--iaw-—-is—-iefe--to the agreementr;-express-or
impiiedr-of—the—pareiesfz exeept-that-in

{2y-—%n probate-preceedingsr the-court-may-fix-and-atiow
EHe—eenpenaatiun~o§-aeterneya--representing--adniniatrntors;
execntarsr——guardianar—trusteesr-nnd~agenbs-appointed—by-the

courts

{3} But-parties Parties to-actiens-—er--proceedings--are
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entitied-te—costs-and-disbursements-as-provided-by—-tawst
Section-5--Section-27-1-Fid7-MEA7-is-amended-to-read:—-
B23-3-Fi4:——himits——-on--titabitity--for--emergency——care
vendered-at-seene-cf-accident-or-emergency--tiy--Any-—-persen
ticensed--as--a--physician-and-surgean-ander-the-itaws-of-the

atate-af-Montana; any-hespital-or-its-agents-—-or--empioyeesy

any--vetunteer--—firefighter—-or-—officer--of--any—-nonprofit
velunteer—-fire--company;—-or--any-—-other—persen-who-in-good
faith--renders——emergency———care--—or---assistance---withsouot
compensatisn—-except--as--provided--in-subsection-t2f~-ac-the
scene-of-an-emergency-or-accident--is--not--1iable——for--any
civii--damagea—-for-—acts—-or--omissions--other—than-damages
oceasioned-by-groas-negiigence-or-by-witifut-or-wanten--aces
or—-omissions-by-sueh the person-in-rendering-such-emergency
care-or-assistances
t24--Subsecticn-tiy—inctudes-a-perssn--properiy--trained
under—-the—-iaws--cf-this-state-whe-operatea-an-ambultance-to
and-from—-the-scene—of —an--emergency--or—-repdera--emergency
medicat--treatment-en-a-volunteer-basis-so-tong-as—the-teral
reimburaement-received-for—asueh-volunteer—services-does--not
exceed-25%-0f-his the-personis-gross-annual-income-or-53;006
n-catendar-yeary;-whichever-is-greaters
t33--if-a-nonprofit-subscriptien-fire-company-refuses-to
fight--a--fire--on--nensubseriber—propertyy-such the refusal

does-not-esnstitute-gross-negiigence-or-a-witifui-er--wanton
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act-or-emissions

t43--As--used-in-this-section;-the-fottowing-definitions

appitys

ftay-—'Emerqgencyi-—means--a-—-——situation—--that--—-regquires

immedipnte-——services——-for--the--atieviation-ef-severe-pain-or

immedinte-diagnosis-or-treatment-of-medicali-conditions-thatr

if-not—imnediatety-diagnosed-or-treatedr—ecoutd-reasonabiy-be

expected-to-tead-to-serious—disabilicy-or-deaths

- th¥——MLGeene—sf-an-energency-or—accidenti-incindes-but-is

not-timited-to-hespitais;-inciuding-their--emergency-—rooms;

and--ehe-—offices——and--—homes——of-—lisensed--physictans-—-and

surgeonsy--if-—the—party-seeking—the-benefit-of-this-seceion

had-ne-preexisting-tegai-ebliqation—arising-frem-a-vetuntary

provider-patient—reitationship-—te--care--for--or-—assist--the

persen-catred-for-er-agasisted-at-the-time—of-the-rendering-of

the-care-or-assistance-in-guestionsz®

Section—6.-—Section-27-:—7347-MEA-is-amended-to-reads—-
4123-2-F334s—-~bimtts-—-cn-tiabitity-of-heaith-care-previder

when-prenatal-care—nae-obtained-and in-emergency-situationas

A-phyaiecian-ticensed-under-fitte~--37;—-chapter--3;--a--nurae
itcensed--under--¥Fitite-377-chapter-7-or-a-hospitat-iicensed
under-Pitie-58r—chapter-S57-rendering-care-or-—assistance-—+n
gqood--£faith--to—-a--patient--of-a-direct-entry-mrdwife—-in-an

emergency-situation er-during-the-deiivery-of-a-chitd--te--a

wonman—-whe--did--net--shtatn--adequate--prenatat-ecare-frem-a
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siecian is-iiabie-for-ecivii-damages-for-acts-or--omissions

connteted-—in-praviding-such-emergency care-or-assistance-or

abstetrical-care-or-asaistance-sniy—to-the-extent-that-those
damages-are-caused-by-gross--negiigence-—-oar--by--wiltifui—-or

wanton--acts--er-omtrssions-and-enity-if-the-parey-seeking-the

benefit-of-this-section-had-no-preextsting-ieqat--obirgation

arising--frem--a--vetuntary-provider-patient-retationship-to

care—for—the-person-rendered-the-care-or-assistance--at--the

time—of-the-rendering-of-the-care-or-assistance—-in-guestions

Ladequate-prenatai-care’-means-substantiat-compiiance-by-the

woman--with—a-routine—schedute—-of-physicat-examinations-by-a

physician—and-generaiiy--inciudes—-—-monthiy—-visits—-£for—-the

Firnse-——-286—-weakn—-of-pregnancyy-vistts-every-Z2-weeks-for-the

next~-f-veeksy—and-weekly-visits-—-after—-the--36th--week--and

uneii-detivery:-s
Section—7-——Section-27-2-2057-MEA;—is-amended-to-read:~-
423-2-208595~-Actions--for-medical-maipractices-txy-Aceton
in-~tort-ar-centract-for-injury-or-death—against—a--physiec:an
or-—surgeony—--dentisty——registered--nurser-—nursing--home-or
hospitat-adeinistratory--dispensing--opticitans——optomecrisey
itcensed---physicat---therapisty--pediatristy--paychelogisty
oateopath;--chiropractor;—-ctinicat--iaboratory--bisanatysts
etinicai-tabeoratory-technotogisty-pharmacisty—-veterinariany
a--iéeensed-geapéeai—ee—}ong—tefl—enee-feeiiityT—nr—iicensed

medicat--professionat--corporationy-—-based-—-upen---atieged
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profeasionai---negiigence——-cr—-for--rendering--prefessionat
servicea-without-consent-ar-for-an-acty—errory-or-—smissionr
shatli musmty——except--as—-provided--in——subseection—+247--be
commeneed-within-3-years—after-the-date-ef-injury-or-3-years
i——year after-the-piaintiff-discovers-er-through-the-use-of
reasonabie-diiigenee--shouid--have——diseeveted——ehe--injnryf
whichever-—-occura—-iast7--but—-in-ne-case-may-such-action-be
commenced-after—S-years-from—the-date-of-injury firsty--and

the-—provisions-of-27-2-481-do-not-appiy--Howeverr-thias—time

timitation-shati must be-toited-for-any-perisd-during--which
there-has-been—a-failure of-n-defendant te-diselose—any-acty
errory-—or--omission-upon-whieh-sueh the action-is-based-and
which that is-known-to-the-piaintiff defendant or~-—through
the-—use-of-reasonabie-ditiqence—subsequent-to—said the-acty
efrorr—-or——onisaion—-wenid-—have——been——known—-ta——hin the
defendant<
f2)--Notwithatanding—the-provisions—of-29-2-4817-——in-—an
actien-—far—death—or—injary-ef-a-ninor-vhu—uas—nnder-the-age
of-4-on-the-date-of-his-injuryr—the-period-of-timitntions—in
subsection-ti}y-begins-to-run--when——the--miner--reaches--his
eighth--birthday--or--diesy--whichever-occurs-firser;—and-the

must-be-commenced-within-3-years—after-the-date-of-~the-death

er—injuryv~eleept-that—if—the-niner-was-under-éfyeura-eE—nge

en-the—date-of-the—death--or--injurysr——the--getion-—-must--ba

commenced--within--3--years--after——-the—date~-of-the-death-or
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injury-or-prior—to-the-time-the-minor--reaches——8-—-years—-of

agey-whichever-occurs—iasts-Fhe time-for-commencement-of-the

action-—ts——totied-—-during-any-peried-during-which-the-minor

does-not-reside-with-a-parent-or-guardian and—for-any-periocd

during-which-a-parent-or-quardian-and-either-—the——defendant

or-the-defendantin-insurer-fatried-throngh-frand-sr-cotiunion

co-bring-an-action-on-behatf-of—thae-minor=*

Section8--Section-29-2—483;-MEA;-is-amended-to-read:——

127-2-40 - --When--person--entitted--to--bring--action-is
under-a-disabilitys-tiy-if-a-person--entitied-—-to--bring--an
action-mentioned-in-part-fy-except 23-2-205-and 2F-2-2i¥t337
iny-at-the-time-che-cause-of-actian-aceruess-either—-a-minores
seriousty--mentatiy--itiy-or-imprisoned-on-a-criminat-charge
or-under—a-nentence-for-a-term-tess-than-for-iifey-the——time
of-—such—-disabiirty-~is--net-a-part-cf-the-time-iimited-for
commencing-the-actionr-However;-the-time-so--timited--cannot
be--axtended-more-than-—S-years-by-any-such-disability-except
minoritys

t24--if-an-action-in-barred--by--27-2-3647--any--o0f-—the
heiray--deviseess~-or--creditors-—-who--at——-the——time--af-the
transgetion—upon-which-the-action-might--have—-been--faunded

was--under—-one-—-of-the-disabitities-mentioned-in-subsection

tiy-mayr-within-5-years-after——the--cessation--of--sdeh the

disabitityy;--maintain--an-action-to-recover-damagess-In-such

the action-he the-piaintiff may-recever-such the sum-cr--the
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vatue--of--such-property-as-he that-the-plaintiff wouid-have

received-upon-the-finat-distribntion—of—-the—-egtate—-if-—an
action-—had-been-seasonabiy timely commenced-by-the-personai
represgntativex

t3)--No-person-may-avail-himsetf-of-a A disabiiity does
net-—appiy--uniess--it--existed-when-his a-persents right-of
action-or-entry-pcerueds

t4)--When-two-or-more-disabitities-coexint-ae-—-tha-—time
the-—right--of--action-or-entry-aceruesr-the-timitation-dees
not-attach-untii-ati-are-ramoved-t

NEW SECTION. Section 3. saving clause. [This act) does
not affect rights and duties that matured, penalties that
were incurred, or proceedings that were begun before [the

effective date of this act].

NEW SECTION. Section 4. Severability. If a part of

[this act] is inwalid, all wvalid parts that are severable
from the invalid part remain in effect. If a part of [this
act] is invalid in one or more of its applications, the part
remains in effect in all wvalid applications that are
severable from the invalid applications.

NEW SECTION. Section 5. Applicability. {This act}
applies to causes of action arising on or after October 1,

1993,

NEW SECTION. SECTION 6. TERMINATION., [THIS ACT]

TERMINATES OCTOBER 1, 1995,

-End- .
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