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DAMAGES; LIMITING PLAINTIFF'S CONTINGENCY AT'l'ORNEY FEES; 

LIMITING HEALTH CARE PROVIDER LIABILITY; LOWERING THE 

STATUTE OF LIMITATIONS; AMENDING SECTIONS 25-9-403, 

25-10-301, 27-1-714, 27-1-734, 27-2-205, AND 27-2-401, MCA; 

AND PROVIDING AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section ,. Medical aalpractice 

noneconaaic damages limitation. (1) In a malpractice claim 

action or actions against one or more health care providers 

based on a single incident of malpractice, the combined 

awards for past and future damages for noneconomic loss may 

not exceed $'250,000, whether for one or more claimants in 

the same or separate proceedings; whether based on the same 

act or a series of acts that allegedly caused the injury, 

inj~ries, death, or deaths that the action or actions are 

based on; and whether the act or series of acts were by one 

or more health care providers. A claimant has the burden of 

proving separate injuries, each arising from a different act 

or series of acts. An award or combination of awards in 
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excess of $250,000 must be reduced to $250,000, after which 

the court sha·ll make other reductions required by law. If a 

combination of awards for past and future noneconomic loss 

is reduced in the same action, future noneconomic loss must 

be reduced first and, if necessary to reach the $250,000 

limit, past noneconomic loss must then be reduced. If a 

combination of awards is reduced to $250,000, a claimant's 

share of the $250,000 must be the same percentage as the 

claimant
1
s share of the combined awards before reduction. 

For each claimant, further reductions must be made in the 

following order: 

(a) first, reductions under 27-1-702; 

(b) second, reductions under 27-1-703; and 

(c) third, setaffs and credits to which a defendant is 

entitled. 

(2) An award of future damages for noneconomic loss may 

not be discounted to present value. 

(3) The $250,000 limit in subsection (1) may not be 

disclosed to a jury. 

(4) As used in this section the following definitions 

apply: 

(a) "Claimant" includes but is not limited to a person 

suffering bodily injury; a person claiming as a result of 
bodily injury to or the death of another; a person claiming 

on behalf of someone who suffered bodily injury or death; 
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the representative of the estate of a person who suffered 

bodily injury or death, or a person bringing a wrongful 

death action. 

(b) 11 Health care provider" means a physician, dentist, 

or health care facility, as defined in 27-6-103. 

(c) 11 Malpractice claim 11 has the meaning as defined in 

27-6-103. 

(d) 11 Noneconomic loss" means subjective, nonmonetary 

loss, including but not limited to physical and mental pain 

or suffering; emotional distress; inconvenience; physical 

impairment or disfigurement; loss of society, companionship, 

and consortium (other than household services}; injury to 

reputation; and humiliation. 

NEW SECTION. Section 2. Medical .alpractice 

contingency attorney fees -- li■its. (1) An attorney may not 

contract for, charge, collect, or receive a contingency fee 

for representing a claimant in a malpractice claim, as 

defined in 27-6-103, against a physician, dentist, or health 

care facility, as defined in 27-6-103, in excess of: 

(a) 40\ of the first $50,000 recovered; 

(b) 33 1/3\ of the next $50,000 recovered; 

IC) 25\ of the next $500,000 recovered; and 

Id) 151 of any amount above $600,000 recovered. 

12) The limits in subsection ( 1) apply whether the 

recovery is by settlement, a-rbitration, judgment, appeal 
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from a judgment, or otherwise. An attorney compensated under 

72-3-633 in a malpractice claim against a physician, 

dentist, or health care facility is subject to the limits of 

subsection (1) of this section, but the court may approve a 

fee less than the maximum permitted by subsection (1). of 

this section. 

(3) The percentage and dollar amount limits in 

subsection (1) apply to the combined recoveries in an action 

in which one or more attorneys represent one or more 

claimants for one or more injuries or deaths allegedly 

arising from the same act or series of acts. 

(4) As used in this section, the following definitions 

apply: 

(a) "Action" means a proceeding, including arbitration, 

prosecuted to seek redress for personal injury or wrongful 

death allegedly caused by malpractice or to assert a right 

to indemnity or subrogation arising out of a malpractice 

claim. 

(b) "Claimant" includes but is not limited to a person 

suffering bodily injury; a person claiming as a result of 

bodily injury to or the death of another; a person claiming 

on behalf of someone who suffered bodily injury or death; 

the representative of the estate of a person who suffered 

bodily injury or death; or a person bringing a wrongful 

death action. 
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{c) "Recovery" means the net sum received by settlement 

or judgment after deductions for disbursements or costs 

incurred in connection with the prosecution or settlement of 

a claim. Costs of medical care, amounts deducted as 

collateral sources under 27-1-308, and an attorney's office 

overhead costs are not deductible disbursements or costs. 

Section 3. section 25-9-403, MCA, is amended to read: 

"25-9-403. Request for periodic payment of future 

damages. (1) A party to an action for personal injury, 

property damage, or wrongful death in which $100,000 or more 

of future damages is awarded may, prior to the entry of 

judgment, request the court to enter a judgment ordering 

future damages to be paid in whole or in part by periodic 

payments rather than by a lump-sum payment. Upon stteh ~ 

request, the court may shall enter an order for periodic 

payment of future damages ¼£ unless the court finds that 

stteft periodic payment is not in the best interests of the 

claimant. The total dollar amount of the ordered periodic 

payments must equal the total dollar amount of the future 

damages without a reduction to present value. 

(2) A court ordering the payment of future damages by 

periodic payments shall make specific findings as to the 

dollar amount of periodic payments needed to compensate the 

judgment creditor for future damages aftd-a~--to--whether--an 

erder--for-per¼ed¼e-payment-of-fatttre-dama9es-is-¼n-~he-best 
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interests-of-tfte-elaimaflt. 

(3) The judgment order must specify the recipient or 

recipients of periodic payments, the dollar amount of the 

payments, the interval between payments, and the number of 

payments or the period of time over which payments sha¼¼ 

must be made. 

(4) A court ordering periodic payment of future damages 

shall order that the payments be made, during the life of 

the judgment creditor or during the continuance of the 

compensable injury or disability of the judgment creditor, 

through the purchase of an inflation-indexed annuity 

approved by the court. The annuity must be in the form of an 

inflation-indexed annuity contract purchased from a 

qualified insurer that, in the most recent edition of A.M. 

Best, has an "A" (excellent} or higher rating and is in a 

class 7 or higher classification. The annuity also serves as 

any required supersedeas bond. Upon purchase of a 

court-approved annuity, the court may order that the 

judgment is satisfied and that the judgment debtor is 

discharged. If the judgment creditor dies before all 

periodic payments have been made, the remaining payments 

become the property of h¼e the creditor's estate. 

(5) For a malpractice claim, as defined in 27-6-103, 

attorney fees and litigation expenses for the periodic 

payment portion of a judgment must be calculated and paid as 
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provided in 25-9-404, and for purposes of the fee 

limitations in {section 2), the periodic payments may not be 

considered seEarate recoveries.N 

Section 4. Section 25-10-301, MCA, is amended to read: 

"25-10-301. Determining coapensation of attorneys . .L!J. 

Except as provided in [section 2) and subsection (2), ~ft@ 

the measure and mode of compensation of attorneys and 

counselors at law is left to the agreement, express or 

implied, of the parties7~ eweept-that-ift 

(2) In probate proceedingsL the court may fix and allow 

the compensation of attorneys representing administrators, 

executors, guardians, trustees, and agents appointed by the 

court. 

ill Btt~--parCies Parties to actions or proceedings are 

entitled to costs and disbursements as provided by law." 

Section 5. Section 27-1-714, HCA, is amended to read: 

"27-1-714. Liaits on liability for e-rgency care 

rendered at scene of accident or -rgency. (1) Any person 

licensed as a physician and surgeon under the laws of the 

state of Montana, any hospital or its agents or employees, 

any volunteer firefighter or officer of any nonprofit 

volunteer fire company, or any other person who in good 

faith renders emergency care or assistance without 

compensation except as provided in subsection (2) at the 

scene of an emergency or accident is not liable for any 
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civil damages for acts or omissions other than damages 

occasioned by gross negligence or by willful or wanton acts 

or omissions by stteh the person in rendering stteft emergency 

care or assistance. 

(2) Subsection (l) includes a person properly trained 

under the laws of this state who operates an ambulance to 

and from the scene of an emergency or renders emergency 

medical treatment on a volunteer basis so long as the total 

reimbursement received for s~eh volunteer services does not 

exceed 25\ of h¼s the person's gross annual income or $3,000 

a calendar year, whichever is greater. 

(3) If a nonprofit subscription fire company refuses to 

fight a fire on nonsubscriber property, stteft the refusal 

does not constitute gross negligence or a willful or wanton 

act or omission. 

(4) As used in this section, the following definitions 

~ 

(a) "Emergency" means a situation that re_g_uires 

immediate services for the alleviation of severe ,p_ain or 

immediate diagnosis or treatment of medical conditions that, 

if not immediately diagnosed or treated, could reasonably be 

expected to lead to serious disability or death. 

(b) "Scene of an emergency or accident" includes but is 

not limited to hospitals, including their emergency rooms, 

and the offices and homes of licensed P.!!X,sicians and 
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surgeons, if the party seeking the benefit of this section 

had no preexisting legal obligation arising from a voluntary 

provider-patient relationship to care for or assist the 

person cared for or assisted at the time of the rendering of 

the care or assistance in question." 

Section 6. Section 27-1-734, MCA, is amended to read: 

"27-1-734. Liaits on liability of health care provider 

when prenatal care not obtained and in emergency situations~ 

A physician licensed under Title 37, chapter 3," a nurse 

licensed under Title 37, chapter B, or a hospital licensed 

under Title 50, chapter 5, rendering care or assistance in 

good faith to a patient of a direct-entry midwife in an 

emergency situation or during the delivery of a child to a 

woman who did not obtain adequate prenatal care from a 

physician is liable for civil damages for acts or omissions 

committed in providing stte~ emergency care or assistance or 

obstetrical care or assistance only to the extent that those 

damages are caused by gross negligence or by willful or 

wanton acts or omissions and only if the party seeking the 

benefit of this section had no preexisting legal obligation 

arising from a voluntary provider-patient relationship to 

care for the person rendered the care or assistance at the 

time of the rendering of the care or assistance in question. 

"Adequate prenatal care" means substantial compliance by the 

woman with a routine schedule of physical examinations by a 
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physician and generally includes monthly visits for the 

first 28 weeks of pregnancy, visits every 2 weeks for the 

next 8 weeks, and weekly visi~after the 36th week and 

until delivery.'' 

Section 7. Section 27-2-205, MCA, is amended to read: 

"27-2-205. Actions for aedical aalpractice. (1) Action 

in tort or contract for injury or death against a physician 

or surgeon, dentist, registered nurse, nursing home or 

hospital administrator, dispensing optician, optometrist, 

licensed physical therapist, podiatrist, psychologist, 

osteopath, chiropractor, clinical laboratory bioanalyst, 

clinical laboratory technologist, pharmacist, veterinarian, 

a licensed hospital or long-term care facility, or licensed 

medical professional corporation, based upon alleged 

professional negligence or for rendering professional 

services without consent or for an act, error, or omission, 

9fta¼l must, except as provided in subsection (2), be 

commenced within 3 years after the date of injury or 3-years 

l year after the plaintiff discovers or through the use of 

reasonable diligence should have discovered the injury, 

whichever occurs iast 7 -bttt-in-no-case--may--such--aet½on--be 

eoffllllefteed--a£ter--5-years-£rom-the-date-of-injary first, and 

the provisions of 27-2-401 do not apply. However, this time 

limitation shall must be tolled for any period during which 

there has been a failure of a defendant to disclose any act, 
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error, or omission upon which sacft the action is based and 

whieh that is known to the p¼aintiff defendant or through 

the use of reasonable diligence subsequent to said the act, 

error, or omission would have been known to him the 

defendant. 

(2) Notwithstanding the provisions of 27-2-401, in an 

action for death or injury of a minor who-was-ander-the--a9e 

ef-4-en-the-date-ef-his-injury,-the-period-of-iimi~atiens-in 

s~bseetion--t¼t--begins--te--r~n--when-the-miner-reaehes-his 

eighth-birthday-er-dies,-whiehever--oeears~-first7--and--the 

must be commenced within 3 years after the date of the death 

or injury, except that if the minor was under 6 years of age 

on the date of the death or injury, the action must be 

commenced within 3 years after the date of the death or 

injury or prior to the time the minor reaches 8 years of 

age, whichever occurs last. The time for commencement of the 

action is tolled during any period during which the minor 

does not reside with a parent or guardian and for any period 

during which a parent or guardian and either the defendant 

or the defendant's insurer failed through fraud or collusion 

to bring an action o~ beh~lf of the mi~or." 

Section 8. Section 27-2-401, MCA, is amended to read: 

"27-2-401. When person entitled to bring action is 

under a disability. (1) If a person entitled to bring an 

action mentioned in part 2, except 27-2-205 and 27-2-211(3), 
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is, at the time the cause of action accrues. either a minor, 

seriously mentally ill, or imprisoned on a criminal charge 

or under a sentence for a term less than for life, the time 

of stteh disability is not a part of the time limited for 

commencing the action. However, the time se limited cannot 

be extended more than 5 years by any saeh disability except 

minority. 

(2) If an action is barred by 27-2-304, any of the 

heirs, devisees, or creditors who at the time of the 

transaction upon which the action might have been founded 

was under one of the disabilities mentioned in subsection 

(1) may, within 5 years after the cessation of a~eh the 

disability, maintain an action to recover daaages. In sHeh 

the action h~ the plaintiff may recover stteft the sum or the 

value of s~eh property as-he that the plaintiff would have 

received upon the final distribution of the estate if an 

action had been seasonably timely commenced by the personal 

representative. 

(3) No--persen-may-avai¼-himse¼f-ef-a ~ disability does 

not apply unless it existed when his a person's right of 

action or entry accrued. 

(4) When two or more disabilities coeiist at the time 

the right of action or entry accrues, the limitation does 

not attach until all are removed.• 

NEW SECTION. Section 9. Saving clause. [This act) does 

-12-
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l not affect rights and duties that matured, penalties that 

2 were incurred, or proceedings that were begun before [the 

3 effective date of this act]. 

4 NEW SECTION. Section 10. Severability. If a part of 

5 {this act) is invalid, all valid parts that. are severable 

6 from the invalid part remain in effect. If a part of [this 

7 act} is invalid in one or more of its applications, the part 

8 remains in effect in all valid applications that are 

9 severable from the invalid applications. 

10 NEW SECTION. Section 11. Applicability. [This act) 

11 applies to causes of action arising on or after October 1, 

12 1993. 

-End-
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HOUSE BILL NO, 346 

INTRODUCED BY BENEDICT, RYE, JACOBSON, ZOOK, 

WEEDING, GROSFIELD, GRIMES, WAGNER, ORR, DAVIS, 

PAVWVICH, QUILICI, J. RICE, JERGESON, HARP, BIRD 

A BILL FOR AN ACT ENTITLED: "AN ACT REGULATING MEDICAL 

MALPRACTICE CLAIMS AND RECOVERIES; LIMITING NONECONOMIC 

DAMAGES; LIMITING PLAINTIFF'S CONTINGENCY ATTORNEY FEES; 

brMr~rN6--HBAb~H--eARB--PR8YfBBR--brABfbr~Y,--beWBRfN6---~HB 

S~A~S~B--8P--brMf~A~f8NS PROVIDING FOR PERIODIC PAYMENT OF 

FUTURE DAMAGES UNDER CERTAIN CONDITIONS; AMENDING SECTIONS 

25-9-403, AND 25-10-301, zT-l-Tl4,-iT-l-T34,-2T-z-i857-ANB 

zT-z-4817 MCA; AND PROVIDING AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Medical malpractice 

noneconomic damages limitation. {l) In a malpractice claim 

action or actions against one or more health care providers 

based on a single incident of malpractice, the combined 

awards for past and future damages for noneconomic loss may 

not exceed $i587888 $500,000, ~hether for one or more 

claimants in the same or separate proceedings; whether based 

on the same act or a series of acts that allegedly caused 

the injury, injuries, death, or deaths that the action or 

actions are based on: and whether the act or series of acts 

~ ........... ~ .. co.,,,e,i 
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were by one or more health care providers4 A claimant has 

the burden of proving separate injuries, each arising from a 

different act or series of acts. An award or combination of 

awards in excess of $z58,888 $500,000 must be reduced to 

$z587888 $500,000, after which the court shall make other 

reductions required by law4 If a combination of awards for 

past and future noneconomic loss is reduced in the same 

action, future noneconomic loss must be reduced first and, 

if necessary to reach the szse,eea $500,000 limit, past 

noneconomic loss must then be reduced. If a combination of 

awards is reduced to $i58,888 $500,000, a claimant's share 

of the $258,888 $500,000 must be the same percentage as the 

claimant's share of the combined awards before reduction. 

For each claimant, further reductions must be made in the 

following order: 

(a) first, reductions under 27-1-702: 

(b) second, reductions under 27-1-703; and 

(c) third, setoffs and credits to which a defendant is 

entitled. 

(2) An award of future damages for noneconomic loss may 

not be discounted to present value. 

(3) The $z58,888 $500,000 limit in subsection (1) may 

not be disclosed to a jury. 

(4) As used 1n this section the following definitions 

apply: 

-2- HB 346 
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(a) "Claimant" includes but is not limited to a person 

suffering bodily injury; a person claiming as a result of 

bodily injury to or the death of another; a person claiming 

on behalf of someone who suffered bodily injury or death; 

the representative of the estate of a person who suffered 

bodily injury or death, or a person bringing a wrongful 

death action. 

(b) "Health care provider'' means a physician, dentist, 

or health care facility, as defined in 27-6-103, OR A NURSE 

LICENSED UNDER TITLE 37, CHAPTER 8. 

IC) "Malpractice claim" has the meaning as defined in 

27-6-103. 

(d) "Noneconomic loss" means subjective, nonmonetary 

loss, including but not limited to physical and mental pain 

or suffering: emotional distress; inconvenience; physical 

impairment or disfigurement; loss of society, companionship, 

and consortium (other than household services); injury to 

reputation; and humiliation. 

NEW SECTION. Section 2. Medical malpractice 

contingency attorney fees -- limits. (1) An attorney may not 

contract for, charge, collect, or receive a contingency fee 

for representing a claimant in a malpractice claim, as 

defined in 27-6-103, against a physician, dentist, or health 

care facility, as defined in 27-6-103, OR AGAINST A NURSE 

LICENSED UNDER TITLE 37, CHAPTER~~ in excess of: 
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(a) 40\ of the first $50,000 recovered, 

(b) 33 1/3\ of the next $50,000 recovered, 

(C) 25\ of the next $500,000 recovered; and 

HB 0346/02 

(d) 15\ of any amount above $600,000 recovered. 

(2) The limits in subsection (1) apply whether the 

recovery is by settlement, arbitration, judgment, appeal 

from a judgment, or otherwise. An attorney compensated under 

72-3-633 in a malpractice claim against a physician, 

dentist, or health care facility is subject to the limits of 

subsection (1) of this section, but the court may approve a 

fee less than the maximum permitted by subsection (1) of 

this section. 

( 3) The percentage and dollar amount limits in 

subsection (1) apply to the combined recoveries in an action 

in which one or more attorneys represent one or more 

claimants for one or more injuries or deaths allegedly 

arising from the same act or series of acts. 

(4) As used in this section, the following definitions 

apply: 

(a} "Action" means a proceeding, including arbitration, 

prosecuted to seek redress for personal injury or wrongful 

death allegedly caused by malpractice or to assert a right 

to indemnity or subrogation arising out of a malpractice 

claim. 

(b) "Claimant" includes but is not limited to a person 
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suffering bodily injury; a person claiming as a result of 

bodily injury to or the death of another; a person claiming 

on behalf of someone who suffered bodily injury or death; 

the representative of the estate of a person who suffered 

bodily injury or death; or a person bringing a wrongful 

death action. 

(c) 11 Recovery" means the net sum received by settlement 

or judgment after deductions for disbursements or costs 

incurred in connection with the prosecution or settlement of 

a claim. Costs of medical care, amounts deducted as 

collateral sources under 27-1-308, and an attorney's office 

overhead costs are not deductible disbursements or costs. 

Section 3. Section 25-9-403, MCA, is amended to read: 

"25-9-403. Request for periodic payment of future 

dillDclges. (1) A party to an action for personal injury, 

property damage, or wrongful death in which $100,000 or more 

of future damages is awarded may, prior to the entry of 

judgment, request the court to enter a judgment ordering 

future damages to be paid in whole or in part by periodic 

payments rather than by a lump-sum payment. Upon Stteft ~ 

request, the court may shall enter an order for periodic 

payment of future damages if unless the court finds that 

saeft periodic payment is not in the best interests of the 

claimant. The total dollar amount of the ordered periodic 

payments must equal the total dollar amount of the future 
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damages without a reduction to present value. 

(2) A court ordering the payment of future damages by 

periodic payments shall make specific findings as to the 

dollar amount of periodic payments needed to compensate the 

judgment creditor for future damages and-as-~o-wfte~ber-an 

order-fer-periedie-payment-0£-ftttare-damagee-is-ift-the--best 

¼ntereste-ef-tfte-c½a¼mant. 

(3) The judgment order must specify the recipient or 

recipients of periodic payments, the dollar amount of the 

payments, the interval between payments, and the number of 

payments or the period of time over which payments sba¼¼ 

must be made. 

(4) A court ordering periodic payment of future damages 

shall order that the payments be made, during the life of 

the judgment creditor or during the continuance of the 

compensable injury or disability of the judgment creditor, 

through the purchase of an inflation-indexed annuity 

approved by the court. The annuity must be in the form of an 

inflation-indexed annuity contract purchased from a 

qualified insurer that, in the most recent edition of A.M. 

Best, has an "A" (excellent) or higher rating and is in a 

class 7 or higher classification. The annuity also serves as 

any required supersedeas bond. Upon pui:-chase of a 

court-approved annuity, the court may order that the 

judgment is satisfied and that the judgment debtor is 
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discharged. If the judgment creditor dies before all 

periodic payments have been made, the remaining payments 

became the property of h¼9 the creditor's estate. 

(5) For a malpractice claim, as defined in 27-6-103, 

attorney fees and litigation expenses for the periodic 

payment portion of a judgment must be calculated and paid as 

provided in 25-9-404, and for purposes of the fee 

limitations in (section 2], the periodic payments may not be 

considered S@J!!.rate recoveries." 

Section 4. Section 25-10-301, MCA, is amended to read: 

"25-10-301. Deter■ining coapensation of attorneys. ill 

Except as provided in [section 2] and subsection (2), ~he 

the measure and mode of compensation of attorneys and 

counselors at law is left to the agreement, express or 

implied, of the parties7~ exeepC-that-±n 

(2) In probate proceedingsL the court may fix and allow 

the compensation of attorneys representing administrators, 

executors, guardians, trustees, and agents appointed by the 

court. 

ill. Bttt-part¼es Parties to actions or proceedings are 

entitled to costs and disbursements as provided by law." 

Section-S~-seet~en-~7-¼-7¼◄7-M€~7-~s-amended-te-~eed~-­

•iT-¼-T¼4•--h¼m¼ts---on--¼iabii¼ty--£or--emergeney--eare 

rendered-at-eee~e-of-aee±dent-or-emergeney•-t¼t--Any--person 

¼±eensed--as--a--phys±eian-and-sttrgeon-ander-the-¼aws-0£-the 
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state-of-Montana, any-hesp±ta¼-or-its-agents--or--emp¼eyees, 

any--vo¼ttnteer--£ire£¼ghter--or--off¼eer--of--any--nenpref±t 

Yo½ttnteer--f±re--eompany7--or--any--other-person-who-¼n-geed 

£aith--rende~s--emer9eney---eare---or---ess¼stanee---withottt 

compensat¼on--exeept--as--provided--in-sttbseetion-t%t-at-the 

eeene-e£-an-emergeftey-er-aee±dent--¼e--not--¼±abie--for--any 

eivi¼--dal'ftft9es--£or--aets--or--omiss~ons--other-than-dama9es 

oeeas¼oned-by-grose-neg¼±genee-or-by-w±¼¼ftt¼-or-wanton--aets 

or--em.±ssions-by-stteh the person-in-rendering-stteh-emergeney 

eere-er-ass±staneeo 

trt--Sobseetion-t¼t-ineittdes-a-person--proper¼y--trained 

ttnder--the--iaws--0£-this-staCe-who-operates-an-ambtt¼anee-to 

and-£rom-the-seene-of--an--emer9eney--or--renders--emergeney 

medica¼--treatment-on-a-•o¼ttnteer-bas±s-so-ion9-ae'-the-totai 

re±mbttrsement-reee¼Ted-for-stteh-vo¼ttnteer-serviees-does--not 

eMeeed-i5,-of-h±s the-personis-gross-anntta¼-ineome-or-$37688 

a-ea¼endar-year,-whiehe¥er-is-greater. 

t3t--Yf-a-nonprofit-sttbser¼ption-f¼re-eompany-re£uses-to 

£i9ht--a--~ire--on--nonsttbser±ber-property7 -stteh the refasai 

does-net-eonstitttCe-gross-neg¼igenee-or-a-w¼¼i£u¼-or--wanton 

aet-or-omissiona 

f4t--As--ased-in-this-seetion,-the-fo¼¼ow±ng-definitions 

~ 

tat--•fllllerqeney•--means--a---situation---that---reqttires 

iJUtediate--aery¼eee--for--the--a¼¼ev¼at±on-or-eevefe-pe~n-er 
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iftlfflediate-dia9nosis-or-treatment-0£-mediea¼-eenditione-that7 

i£-not-iffl111ediate¼y-diagnoeed-or-treated7-eott¼d-reaeonab¼y-be 

expeeted-to-¼ead-to-eeriotts-disabi¼ity-or-death~ 

fbt--useene-0£-an-emer9ener-er-aeeidentu-±ne¼ades-bat-is 

not-limited-to-hospita¼s7-ine¼ttding-their--emergeney--roeme; 

and--the--offiees--and--homes--0£--¼ieensed--phyeieiane--and 

ettrgeons,--i£--the-party-seeking-the-bene£it-o£-thie-seetion 

had-no-preexietin9-lega¼-ob¼i9ation-arising-£rom-a-vo¼nntary 

pro•ider-patient-re¼ationship-to--eare--£or--or--assist--the 

pereon-eared-£0r-or-assisted-at-the-time-0£-the-rendering-0£ 

the-eare-or-assistanee-½n-gttestion.• 

Section-6~-seetim,-~7-±-73•7 -MeA,-i~-a,oeftded-te-~ead~-­

uiT-l-7~4.--bimits--eft-liability-e£-health-eare-pre¥ider 

when-prenata¼-eere-not-obtained-and in-emergeney-s½tttations. 

A-phys¼eian-¼ieensed-ttnder-~it¼e--~77--ehapter--3,--a--nnrse 

¼icensed--ttnder--~it¼e-3~7-ehapter-S,-or-a-hospita¼-licensed 

ander-~it¼e-597-ehepter-5 7 -rendering-ea~e-or--assistanee--¼n 

9ood--fa¼th--t0--a--patient--of-a-direet-entry-midwife-in-an 

emergeney-sitttation or-darin9-the-de¼ivery-0£-a-chi¼d--to--a 

woman--whe--did--not--obtein--adegttate--prenata¼-eare-from-a 

phyeieien is-¼ieb¼e-for-civi¼-damages-for-aets-or--omissions 

eofflfflitted--in-prov¼din9-stteh-emer9eney care-or-assistance-or 

obstetriea¼-eare-or-aesistanee-only-to-the-extent-that-those 

damages-are-ean~ed-by-gross--neg¼igenee--or--by--wi¼¼£a¼--or 

wanton--aets--or-omissions-and-on¼y-if-the-party-seekin~-the 
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benefit-of-this-seetion-had-"o-preexisting-¼egal--ob¼igatioft 

artstn9--from--a--¥o¼antary-provider-patient-relationship-to 

eare-£or-the-~erson-rendered-the-eare-or-assistanee--at--the 

time-of-the-render½ng-of-the-eare-or-ass¼stanee-in-qttestioft. 

uAde™te-prenatal-eareu-means-sttbstant¼a~-eoMplianee-ey-the 

woman--w¼th-a-rotttine-sehedtt¼e-or-phys¼eal-examinat±o"s-by-a 

physietan-and-genera¼¼y--ine¼ttdes--fflonthly--visits--£or--the 

f½rst--i8--weeks--or-pregnaney,-v½sits-every-i-weeks-£or-the 

next-8-weeks7-and-week¼y-v½sits--a£ter--the--36th--week--and 

ttnt±¼-del¼ver~•u 

Sec~1~-seetieft-z7-z-~~~.-MEA,-i~-emeftded-to-~ead~-­

az~-z-zes.--Aetions--for-med±ea¼-ma¼praet±eeT-t¼t-Aetion 

¼"-tore-er-eontraet-ror-in;ury-or-death-against-a--phys±eian 

or--sargeon7--dentist7--re9±stered--nttrse,--nnrs±ng--home-or 

hospitai-adm.±n±strator7--d±spens±ng--optieian7 --optometrist 7 

¼ieensed---physiea¼---therap±st,--podiatrist,--peyeho¼ogist, 

osteopath7--eh±ropraetor7--elinieal--¼aboratory--bioana¼yst7 

e¼iniea¼-¼aboratory-teehno¼ogist,-pharmae±st,--veter±narian7 

a--¼±eensed-hospital-or-long-term-eare-£ae±¼ity7-or-¼¼eensed 

medieal--proreesiona¼--eorporation,---based---npon---al¼eged 

proressiona¼---"eg¼igenee---0r--for--renderi"9--~rere~9ional 

serviees-withont-eonsent-or-£or-an-aet,-error,-o~--omieeion7 

sha¼¼ mttst7--exeept--as--~rov½ded--in--~~bseetton--t%t 7--be 

eommeneed-w±th±n-~-year~-after-~he-date-o£-in;ttry-or-3-year9 

¼--year after-~ne-p¼atntt~f-diseovers-or-~hrott9h-the-ttse-0£ 
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reasonab¼e-di¼igence--shea¼d--have--diseo•ered--Che--±n;ttry, 

whiehever--oeears--¼aet7--bat--in-no-ease-may-saeh-aetien-be 

eoftlllleneed-after-5-years-£rom-the-date-o£-injary £irst7--and 

the--pre¥isions-or-~~-~-48¼-do-not-app¼y,-However7-this-time 

¼imitation-sha¼¼ mast be-to¼¼ed-£or-any-period-dttrin9--whieh 

there-has-been-a-£ai¼are of-a-de£endant to-dise¼ose-any-aet7 

error7--or--omission-npon-which-saeh the action-is-based-and 

wh¼eh that ia-known-to-the-p¼aintiff defendant or--throttgh 

the--ase-ef-reasonab¼e-di¼igenee-sabseqaent-to-said the-aet7 

error7--or--omission--woa¼d--have--been--known--to--him the 

defendant~ 

tit--Netwithstanding-the-preyisiens-ef-i~-i-48¼ 7 --in--an 

aet¼on--ror-death-or-¼njttry-ol-a-m±nor-who-was-under-the-age 

ol-4-on-the-date-0£-his-in;ttry7-the-Pftr¼od-e£-¼±mitations-in 

sabseetion-t¼t-begins-te-run--when--the--minor--reaehes--his 

e±ghth--b¼rthday--or--diee7--wh¼ehe•er-oeeurs-£±rst7-and-the 

mttst-be-eollllfteneed-w±thin-3-years-a£ter-the-date-o£-the-death 

or-¼n;ttry7-exeept-that-i£-the-m±nor-was-ttnder-6-years-e£-age 

on-the-date-o£-the-death--or--injttry7--the--aetion--must--be 

eollllfteneed--w±th±n--3--years--a£ter--the-date-of-the-death-or 

±n;ury-or-prior-to-the-t±me-the-minor--reaehes--8--years--0£ 

agey-wh±ehever-oeettra-iastT-~he time-for-eommeneement-of-the 

aetion--±s--to¼¼ed--dur±ng-any-period-dttr±ng-whieh-the-m¼ftor 

does-net-reside-with-a-parent-or-guardian and-for-any-period 

dttr¼nq-wh±eh-a-parent-or-guardian-and-either--the--defendant 
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er-the-detendant~s-insttrer-ta¼¼ed-threagh-£rattd-er-co¼¼asion 

te-brtns-an-aetien-on-beha¼t-ef-the-minorT• 

Secticm-a~-seet:iOft-~~-~-◄e¼7-M€A7-is-amended-to--read~-­

•zT-i-4&¼e--When--persen--entit¼ed--te--brin9--aetion-is 

ttnder-a-disabi¼ity~-t¼t-1r-a-person--entit¼ed--to--brin9--an 

aetien-mentiened-in-part-i,-exeept ii-i-i85-and z7-z-i¼¼t3tT 

is 7 -at-the-time-the-eattse-0£-aetion-aeerttes7-either-a-minor7 

serioua¼y--menta¼¼y--i¼¼,-or-imprisened-on-a-eriminai-eharge 

er-ander-a-sentenee-for-a-term-¼ess-than-£or-¼ife7-the--time 

e£--stteh--disabi¼ity--±s--not-a-part-ef-the-time-¼imited-£or 

eenunenein9-the-aetionv-Howe•er7-the-time-so--¼imited--eannot 

be--extended-mere-than-5-years-by-any-sach-disabi¼ity-exeept 

minerityv 

tit--lr-an-aetien-is-barred--by--iT-i-384 7 --any--ef--the 

he±rs7--devisees7--or--erediters--whc--at--the--time--0£-the 

transaction-ttpon-wh±eh-the-aetion-mi9ht--have--been--£eanded 

was--under--one--0£-the-disabi¼ities-mentioned-in-sttbsection 

t¼t-l'IU!lyr-within-5-years-after--the--eessation--o£--stteh the 

disabi¼ity7--maintain--an-aetion-to-reeover-damages.-¼n-saeh 

the action-he the-plaintiff may-recover-such the sttm-or--the 

va¼tte--ef--saeh-preperty-as-he that-the-plaintiff woa¼d-have 

received-ar,en-the-£ina¼-distribtttion-of--the--estate--if--an 

aetion--had-been-seasonab¼y time¼y eofflftleneed-by-~he-persena¼ 

representatiYeT 

t3t--Ne-peraen-may-a•ai¼-himse¼r-ef-a ~ disability dees 
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ftet--app¼y--ttn¼ese--it--ex±sted-wheft-his a-personis r¼ght-of 

aetioft-er-entry-aeertteda 

t4t--When-two-or-more-disab¼¼¼t¼es-eoe•±st-at--the--time 

the--right--of--aetion-or-entry-aeerttes7-the-¼¼mitat¼en-does 

not-attaeh-unti¼-a¼¼-are-removedou 

NEW SECTION. Section 5. Saving clause. [This act] does 

not affect rights and duties that matured, penalties that 

were incurred, or proceedings that were begun before [the 

effective date of this act]e 

NEW SECTION. Section 6. Severability. If a part of 

[this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

NEW SECTION. Section 7. Applicability. [This act] 

applies to causes of action arising on or after October 1, 

1993. 

-End-
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HOUSE BILL NO. 346 

INTRODUCED BY BENEDICT, RYE, JACOBSON, ZOOK, 

WEEDING, GROSFIELD, GRINES, WAGNER, ORR, DAVIS, 

PAVLOVICH, QUILICI, J. RICE, JERGESON, HARP, BIRD 

A BILL FOR AN ACT ENTITLED: "AN ACT REGULATING MEDICAL 

MALPRACTICE CLAIMS AND RECOVERIES; LIMITING NON~IC 

DAMAGES; LIMITING PLAINTIFF'S CONTINGENCY ATTORNEY FEES; 

bfNf9fN8--BIIA&fil--eARB--PReYf&llll--bfABf&f'l'YT--&elfBRfN8---!'RB 

9'1!A'l'l!'P8--8P--&fNf'IPA9f8NS PROVIDING FOR PERIODIC PAYMENT OF 

l"U'1'URE DAMAGES UNDER CERTAIN CONDITIONS; AMENDING SECTIONS 

2S-9-4037 AND 25-10-301, ii-i-il47-ii-l-~~47~ii-i-i857-ANB 

i~-i-48¼7 MCA; AND PROVIDING-AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section ,. lledical -lpractice 

noneco-lc daaages li■itation. (1) In a malpractice claim 

action or actions against one or 110re health care providers 

based on a single incident of ■alpractice, the combined 

awards for past and future daaages for noneconomic loss may 

not exceed $1587888 $500.000, whether for one or more 

claiaants in the same or separate proceedings; whether based 

on the same act or a series of acts that allegedly caused 

the injury, injuries, death, or deaths that the action or 

actions are baaed on; and whether the act or series of acts 
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were by one or more health care providers. A claimant has 

the burden of proving separate injuries, each arising from a 

different act or series of acta.·An award or combination of 

awards in excess of $1587888 $500,000 ■ust be reduced to 

fi587888 $500,000, after which the court shall ■ake other 

reduction■ required by law. If a combination of awards for 

past and future nonecono■ic loss is reduced in the saae 

action, future noneconOlllic loss must be reduced first and, 

if necessary to reach the $1587 888 $500,000 limit, past 

nonecono■ic loss must then be· reduced. If a combination of 

awards is reduced to $1587888 $500,000, a claimant's share 

of the $1587888 $500,000 must be the same percentage as the 

clai■ant's share of the combined awards before reduction. 

For each claiaant, further reductions must be made in the 

following order: 

(a) first, reductions under 27-1-702; 

(bl second, reductions under 27-1-703; and 

(c) third, aetoffa and credits to which a defendant is 

entitled. 

(2) An award of future damages for noneconomic loss may 

not be discounted to present value. 

(3) The $i587888 $500,000 limit in subsection (1) ■ay 

not be disclosed to a jury. 

(4) As used in this section the following definitions 

apply: 
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(a) "Clai-nt• includes but is not limited to a person 

suffering bodily injuryi a person claiming as a result of 

bodily injury to or the death of another; a person claiming 

on behalf of someone who suffered bodily injury or deatbi 

the representative of the estate of a person who suffered 

bodily injury or death, or a person bringing a wrongful 

death action. 

(b) •Health care provider• means a physician, dentist, 

or health care facility, as defined in 27-6-103L OR A NURSE 

LICENSED UNDER TITLE 37 1 CHAPTER 8. 

(c) "Malpractice claim" has the meaning as defined in 

27-6-103. 

(d) •Noneconomic loaa• aeana eubjective, noruaonetAry 

loas, including but not limited to physical and -ntal pain 

or suffering; eaotional distress: inconvenience; physical 

i■pair■ent or disfigur-ntr loss of society, cc:apanionship, 

and consortium (other than household services); injury to 

reputation, and humiliation. 

Nl!lf JECTION. Section 2. lledical ·-lpractice 

contingency attorney fees -- li■its. (l) An attorney -y not 

contract for, charge, collect, or receive a conti119ency fee 

for representing a clai-nt in a malpractice clai■, aa 

defined in 27-6-103, against a physician, denti■t, or health 

care facility, as defined in 27-6-103, OR AGAINS'l' A NURSE 

LICENS~D UNDER TITLE~7. CHAPTER a, in excess of: 
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(a) 401 of the firat $50,000 recovered; 

(b) 33 1/31 of the next $50,000 recovered; 

(c) 251 of the next $500,000 recoveredi and 

BB 0346/02 

(d) 151 of any amount above $600,000 recovered. 

(2) The limits in subsection Ill apply whether the 

recovery ia by settlement, arbitration, judgment, appeal 

froa a judg,oent, or otherwise. An attorney co■pensated under 

72-3-633 in a malpractice claim against a physician, 

dentist, or health care facility is subject to the limits of 

subsection (1) of this section, but the court may approve a 

fee less than the ■axi■u■ permitted by subsection (1) of 

this section. 

(3) 'l'lle percentage and dollar amount limits in 

subsection (1) apply to the ca.bined recoveries in an action 

in which one or 110re attorneys represent one or 110re 

claimants for one or more injuries or deaths allegedly 

arising from the sa■e act or series of acts. 

(4) As used in this section, the following definitions 

apply: 

(a) NAction~ aeans a proceeding, including arbitration, 

prosecuted to aeek redress for personal injury or wrongful 

death all99edly caused by ■alpractice or to assert a right 

to indemnity or subrogation arising out of a malpractice 

claim. 

(b) "Claimant• includes but is not limited to a person 
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suffering bodily injury; a person claiming as a result of 

bodily injury to or the death of another; a person claiming 

on behalf of someone who suffered bodily injury or death: 

the representative of the estate of a person who suffered 

bodily injury or death: or a person bringing a wrongful 

death action. 

(C) •Recovery" means the net sum received by settlement 

or judgment after deductions for disbursements or costs 

incurred in connection with the prosecution or settle'1ent of 

a claim. Costs of medical care, amounts deducted as 

collateral sources under 27-1-308, and an attorney's office 

overhead costs are not deductible disburseaenta or costs. 

Section 3. Section 25-9-403, MCA, is a,aended to read: 

"25-9-403. Request for periodic payaent of future 

daaages. (1) A party to an action for personal injury, 

property damage, or wrongful death in which $100,000 or more 

of future damages is awarded may, prior to t·he entry of 

judg,aent, request the court to enter a judgment ordering 

future damages to be paid in whole or in part by periodic 

payments rather than by a lump-au• payment. Upon etteh ~ 

request, the court aay ~ enter an order for periodic 

payment of future damages tf unless the court finds that 

stteh periodic payment is not in the best interests of the 

claimant. The total dollar amount of the ordered periodic 

payments must equal the total dollar amount of the future 
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damages without a reduction to present value. 

(2) A court ordering the payment of future damages by 

periodic payment& ■hall make apecific findings as to the 

dollar amount of periodic payments needed to c0111pensate the 

judgaent creditor for future damages and-as-te-whether-an 

erder-for-pertedte-peyment-ef-ftttare-damagea-ta-tn-the--beat 

¼nterests-of-the-e¼a¼mant. 

CJ) The judg■ent order must specify the recipient or 

recipients of periodic payments, the dollar aaount of the 

payments, the interval between payments, and the number of 

payments or the period of time over which payments aha¼¼ 

must be made. 

(4) A court ordering periodic payment of future damages 

shall order that the payments be made, during the life of 

the judgment creditor or during the continuance of the 

compensable 

through the 

injury or disability of the judgment creditor, 

purchase of an inflation-indexed annuity 

approved by the court. The annuity must be in the form of an 

inflation-indexed annuity contract purchased fro111 a 

qualified insurer that, in the most recent edition of A.M. 

Beat, has an "A" Cexcellent) or higher rating and is in a 

class 7 or higher classification. The annuity also serves as 

any required 

court-approved 

supersedeas 

annuity, 

bond. Upon 

the court may 

purchase of 

order that 

a 

the 

judgment ia satisfied and that the judgment debtor is 
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discharged. If the judgaent creditor dies before all 

periodic payaents have been made, the remaining pay■ents 

become the property of his the creditor's estate. 

(5) For a malpractice claim, as defined in 27-6-103 1 

attorney fees and litigation expenses for the periodic 

payment portion of a judgaent must be calculated and paid as 

provided in 25-9-404, and for purpos.es of the fee 

li■itations in [section 21, the periodic papents may not be 

consi~~re_d s!2!_rateJe~veries." 

Section 4. Section 2S-10-301, MCA, is a-nded to read: 

•2s-10-301. Deter■ining COll(l8Daation of attorneys. ill 
Except as provided in (section 2) and subsection (21, ~he 

!_h! measure and aode of cc>11pensation or attorneys and 

counselors st law is left to the agreeaent, express or 

iaplied, of the parties7L eaeept,-that-in 

(21 In probate proceedingsL the court may fix and allow 

the coapensation of attorneys representing administrators, 

executors. guardians, trustees, and agents appointed by the 

court. 

ill Bet-parties Parties to actions or proceedings are 

entitled to costs and dlsburse-nts as provided by law.• 

Section 5. •s.ei:ion-~~-¼,i◄,-11eA,-is-a-,,dri-to-reed7-­

•~i-¼-ii4T--bi■ita---on--¼iabi¼ity--far--eaer9eney--eare 

rendered-at-aeene-of-aeeident-or-eaergeneyT-f¼t--Any--peraon· 

¼ieensed--as--a--phyaieian-and-sergeon-eftder-the-taws-of-the 
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•~•~e-of-Mon~anay eny-hospi~at-or-i~a-a9en~•--or--emp¼oyeeaz 

any---¼enteer--ftrefi9hter--ar--affieer--of--any--nonprofit 

wo¼enteer--fire--eoapany7--or--any--ather-peraon-wha-tn-9ood 

faith--render■--e111e•9eney---eare---er---aa■i■~anee---withaat 

eo■pensat¼on--e•eept--as--pro•ided--¼n-sebseetian-tit-at-the 

aeene-of-an-e•e•9eney-or-eeeident--ia--not--¼iab¼e--for--eny 

eiwi¼--d-•9ea--fer--act■--or--oai■sion■--other-theft-d-•e• 

oeeaa¼oned-by-9rass-neg¼i9enee-er-by-w¼¼lfe¼-or-wenton--aeta 

or--omia■iona-~y-aueh the peraon-in-rend:er¼n9-■aeh-emer9eney 

eere-or-eaaiataneeT 

tit--Sebaeetion-tlt-inetadea-a-per■on--praper¼y--trained 

ender--the--¼aws--of-thia-atate-who-eperates-an--belanee-to 

and-froa-the-■eene-of--an--eaer9ene7--or--rendera--e■ergeney 

mediea¼--treat■ent-an-a-wo¼enteer-ltasis-sa-¼on9-as-the-tota¼ 

re¼abar■eaent-reee¼wed-for-aaeh-wo¼~nteer-aerTieea-does--not 

e•eeed-~51-of-hia the-personLs-groaa-annea¼-¼neome-er-$37888 

a-ea¼endar-yeary-whiehewer-ia-9reaterT 

t3t--ff-a-nonprofit-aebaeriptian-fire-eo■pany-refeses-to 

fi9ht--a--f¼re--on--nonsebaeriber-preperty7-■aeh the refesa¼ 

doea-net-eonatitete-9rass-ne9li9enee-or-s-wil¼fa¼-or--wanton 

aet-or-oai■■ionT 

t4t--As--aaed-in-th¼a-seetion7-the-fo¼lowin9-def¼nitiona 

~ 

fat--•Baer9eney•--aeans--a---aitaation---that---reqairea 

i-diate=-•~rw¼ees--far--the--alie•iatian-af-se•e~in-or 
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not--apPly--anle■■--it--e•¼eted-when-hia e-per■en~■ ri,ht-ef 

aet¼on-or-en~ry-■eernedT 

t4t--Nhen-twe-or--re-disab¼l¼tiee-eeexist-at--the--ti■e 

the--ri,ht--ef--aetion-er-entry-aeeraeay-the-li■itatien-d""• 

net-ett■eh-antil-all-are-re■evedT• 

NEW SECTION. Section 5. Saving clause. (This actl does 

7 not affect rights and duties that matured, penalties that 

8 were incurred, or proceedings that were begun before (the 

9 effective date of this act). 

10 NEW SECTION. Section 6. Severability. If a part of 

11 (this act) is invalid, all valid parts that are severable 

12 fro■ the invalid part re■ain in effect. If a part of (this 

13 act) is invalid in one or ■ore of its applications, the part 

14 remains in effect in all valid applications that are 

15 severable fro■ the invalid applications. 

16 NEW SECTIQtl. Section 7. Applicability. (This act) 

17 applies to causes of action arising on or after October l, 

18 1993. 

-End-
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SENATE STANDING COMMITTEE REPORT 

MR. PRESIDENT: 

Page 1 of 3 
March 28, 1993 

We, your convnittee on Judiciary having had under consideration 
House Bill No. 346 (third reading copy -- blue), respectfully 
report that House Bill No. 346 be amended as follows and as so 
amended be concurred in. 

Signed: 1,,t.,r-­
Senator William "B111,. 

That such amendments read: 

l. Title, line 8. 
Following: "DAMAGES;" 
Strike: remainder of line 8 

2. Title, lines 11 and 12. 
Strike: "SECTIONS" on line 11 
Insert: ''SECTION" 
Strike: "AND 25-10-301" on line 12 

3. Title, line 13. 
Following: "DATE .. 
Insert: "AND A TERMINATION DATE" 

4. Pagel, line 18. 
Strike: ,.action or actions" 

5. Page· 1, lines 19 and 20, 
Following: "malpractice," on line 19 
Stt"ike: remainder of line 19 through "awards" on line 20 
Insert: "an award• 

6. Page 1, line 21. 
Following: "$500,000" 
Insert: "per claimant" 

7. Page 1, line 21 through page 2, line 13. 
Strike: ", whether" on line 21 through Mreduction" on page 2, 

line 13 

8. Page 2, line 14. 
Strike: "For each claimant, further" 
Insert: ''Prior to applying the $500,000 limitation per claimant 

specified in this subsection (l), other" 

ifl,...... Amd. Cooed. 
~Sec.of Senate 

\S\l Q -
t dr Carrying Bill 691655SC.Sma 

9. Page 2, line 2 4. 
Following: line 23 

Page 2 of 3 
March 28, 1993 

Insert: "(4l The $500,000 limit in subsection (1) must be 
adjusted annually in accordance with the last previous 
calendar year's consumer price index for all urban 
consumers, U.S. department of labor, bureau of labor 
statistics." 

Renumber: subsequent subsection 

lb. Page 3, lines 9 and 10. 
Following: "27-6-103," on line 9 
Strike: "OR" -
Following:"'"8" on line 10 
Insert: ", o~ a physician assistant-certified licensed under 

Title 37, chapter 20, part 4'1 

11. Page 3, lines 11 and 12. 
Follo..,ing: "claim"" on line 11 
Strike: remainder of line 11 through 0 27-6-103" on line 12 
Insert: "means a claim based on a negligent act or omission by a 

health care provider in the rendering of professional 
services, which act or omission is the proximate cause of a 
personal injU:ry or wrongful death" 

12. Page 3, lines 15 and 16. 
Following: "inconvenience;" on line 15 
Strike: remainder of line 15 through "disfigurement;" on line 16 

13. Page 3, line 19. 
Following: line lB 
Insert: "16) This section does not limit in any manner a 

claimant's recovery for physical impairment or 
disfigurement." 

14. Page 3, line 19 through page 5, line 12. 
Strike: section 2 in its entirety 
Renumber: subsequent sections 

15, Page 5, line 21. 
Fallowing: "order" 
Insert: "and supporting findings of fact" 

16. Page 6, line 21. 
Follo"-ling: 11 an" 
Strike: ""A" (excellent)" 
Insert: ""A++" (superior)" 

SENATE 

H6 3 i't.. 
691655SC.Sma 



17. Page 6, line 22. 
Strike: "7" 
rnsel't: "10 11 

18. Page 6, line 23 through page 7, line l. 
Following: .. bond." an line 23 

Page 3 of 3 
March 28, 1993 

Strike: remainder of line 23 through "discharged." on page 7, 
line l 

Iosert: ''The judgment is not satisfied and the judgment debtor is 
not discharged \o\lltil all periodic payments have been made. 
As a condition to ordering periodic payments of future 
damages, the court shall require a judgment debtor who is 
not adequately insured to post security adequate to ensure 
full payment of damages awarded by the judgment. Upon 
termination of periodic payments of future damages, the 
court shall order the return of this security or any 
remainder to the judgment debtor. Following the occurrence 
or expiration of all obligations specified in the periodic 
payment judgment, any obligation of the judgment debtor to 
make further payments ceases and any security given reverts 
to the judgment debtor." 

19. Page 7, lines 10 through 21. 
Strike: section 4 in its entirety 
Renumber: subsequent sections 

20. Page ll, line 19. 
Following: line 18 
Insert: "NEW SECTION. Section 6. Ter■ination. (This ~ct] 

terminates October l, 1995.• 

-ENO-

691655SC.Sma 
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HOUSE BILL NO, 346 

INTRODUCED BY BENEDICT, RYE, JACOBSON, ZOOK, 

WEEDING, GROSFIELD, GRIMES, WAGNER, ORR, DAVIS, 

PAVLOVICH, QUILICI, J, RICE, JERGESON, HARP, BIRD 

A BILL FOR AN ACT ENTITLED: "AN ACT REGULATING MEDICAL 

MALPRACTICE CLAIMS AND RECOVERIES; LIMITING NONECONOMIC 

DAMAGES; btMi~tNS--PbAtN~lPP~s--eeH~fH6BH€¥--A~~6RNB¥-PBBS7 

btMf~tNS--HBAb~H--€ARB--PR6YlBBR--bfABtbt~¥7--b0WBRiN6---~HB 

S~A~e~B--0P--bfMi~A~l0NS PROVIDING FOR PERIODIC PAYMENT OF 

FUTURE DAMAGES UNDER CERTAIN CONDITIONS; AMENDING SB€~i0NS 

SECTION 25-9-403, ll!iB 25-±9-39¼, 2T-±-T±4,--iT-i-T34, 

iT-2-295,-ll!iB-iT-2-49±7 MCA; AND PROVIDING AN APPLICABILITY 

DATE ANO A TERMINATION DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Medical malpractice 

noneconomic damages limitation. (1) In a malpractice claim 

aet½en-er-ae~½ons against one or more health care providers 

based on a single incident of malpractice, the-combined 

awards AN AWARD for past and future damages for noneconomic 

loss may not exceed 9259 7 996 $500,000 PER CLAIMANT,-whether 

£or--one--or--mere--e¼aimants--in--the--same---or---separate 

p~eceedin9s;--whether--based--on-the-same-aet-er-a-ser¼es-ef 

acts-that-a¼¼e9ed¼y-eaased-the-in;ury,-in;ur±es7--death7--or 

~n• •••'""••• <ou~• 
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deaChs--ChaC-the-aeeton-or-acCions-are-based-on~-and-whether 

~he-aet-er-ser½ea-0£-aees-were-by-one-or--more--hea½th--ca~e 

prev±ders,--A--e¼at1MnC--has--the-burden-er-prevtn9-separate 

inj~r±es7-eaeh-arisin9-from-a-d½fferent--act--er--ser±es--0£ 

actso--An--award--er--cemb¼nat½en--er--awards--in--exeess-or 

$2567668 $566 7 896 must--be--redtteed--to 92567866 9588,888, 

areer--which--the-ceurC-sha¼¼-make-other-reduetions-requ¼ree 

by-¼aw.-%£-a-eombinaeion--o£--awards--£er--pase--and--£uture 

neneeenomie--¼ess--is--redueed--in--the--same-action7-£utttre 

noneeonemie-¼oss-must-be-redueed-first-and,-±t-neeessa~y--to 

reaeh--the $~587888 $5887888 ¼imit,-past-noneeenofflie-½oss 

must-then-be-reducedo-¼£-a-eombinatien-0£-awards-is--redueed 

to 92567886 $56876667--a--e±aimant~s-abare-0£-tbe $256,668 

$5887888 must-be-the-same-percentage-as-the-e¼aimane~s-sftare 

o£-the-eembined-awards-be£ore-reduet½en. Per-each--e¼aimant, 

further PRIOR TQ APPLYING THE $500,000 LIMITATION PER 

CLAIMANT SPECIFIED IN THIS SUBSECTION (l), OTHER reductions 

must be made in the following order: 

(a) first, reductions under 27-1-702; 

(b) second, reductions under 27-1-703; and 

(c) third, setoffs and credits to which a defendant is 

entitled. 

(2) An award of future damages for noneconomic lass may 

not be discounted to present value. 

(3) The $2587866 $500,000 limit in subsection (1) may 

-2- HB 346 
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not be disclosed to a jury. 

(4) THE $500,~00 LIMIT IN SUBSECTION (1) MUST BE 

ADJUSTED ANNUALLY IN ACCORDANCE WITH THE LAST PREVIOUS 

CALENDAR YEAR'S CONSUMER PRICE INDEX FOR ALL URBAN 

CONSUMERS, U.S. DEPARTMENT OF LABOR, BUREAU OF LABOR 

STATISTICS. 

t4tffi As used in this section the following 

definitions apply: 

(a) "Claimant" includes but is not limited to a person 

suffering bodily injury; a person claiming as a result of 

bodily injury to or the death of another; a person claiming 

on behalf of someone who suffered bodily injury or death; 

the representative of the estate of a person who suffered 

bodily injury or death, or a person bringing a wrongful 

death action .. 

(b) "Health care provider" means a physician, dentist, 

or health care facility, as defined in 27-6-103L 8R A NURSE 

LICENSED UNDER TITLE 37, CHAPTER 8, OR A PHYSICIAN 

ASSISTANT-CERTIFIED LICENSED UNDER TITLE 37, CHAPTER _2_(l__,_ 

PART 4, 

(c) NMalpractice claim" hae-ehe-meaning-as--deiined--in 

~T-6-t83 MEANS A CLAIM BASED ON A NEGLIGENT ACT OR OMISSION 

BY A HEALTH CARE PROVIDER IN THE RENDERING OF PROFESSIONAL 

SERVICES, WHICH ACT OR OMISSION IS THE PROXIMATE CAUSE OF A 

PERSONAL INJURY OR WRONGFUL DEATH. 
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(d) MNoneconomic loss" means subjective, nonmonetary 

loss, including but not limited to physical and mental pain 

or suffering; emotional distress; inconvenience: phys¼ca¼ 

impairment-or-dis£ignrement~ loss of society, companionship, 

and consortium (other than household services); injury to 

reputation; and humiliation. 

(6) THIS SECTION DOES NOT LIMIT IN AN¥ MANNER A 

CLAIMANT'S RECOVER¥ FOR PHYSICAL IMPAIRMENT OR 

DISFIGUREMENT. 

Nl!W-SBE!'!'ffiNT- Section 2~-Med¼ea¼------------mai!"'eet¼ee-­

eontingeney-attorney-fees----timitsT-ttt-An-attorney-may-net 

eontract--£or,-ehar9e7-eo¼¼ect;-or-reee¼ve-a-eontingeney-Pee 

Eor-repre■ent¼ng-a--e¼ai-nt--in--a--aa¼praetiee--c¼aim7--as 

defined-in-iT-6-t837-against-a-physieian7-dentist7-or-hea¼th 

eare--faei¼ity7--as--defined-in-ii-6-t8~7 6R-A6AiNST-A-NBRSB 

bi€BNSBB-BNBBR-TiTbB-3Ty-€11AP'l'BR-97 in-ezeess-er~ 

tat--481-ef-the-rirst-$587888-reee•ered; 

tbt--33-tf31-ef-the-neKt-$58y888-receyered; 

tet--iSl-ef-the-nezt-$5887888-reeo•ered;-and 

tdt--tSl-ef-any-amettnt-abe•e-$6887888-reco•credT 

tit--The-tiaits-in--sttbseetien--ttt--app¼y--whether--the 

reeevery--¼s--by--sett¼ement7--arbieration,-;ttdgment7-appeai 

£rom-a-jttdgmene,-or-otfterwiseT-An-attorney-et)lllpensated-ander 

Ti-3-633--in--a--ma½praetice--ciaim--againee--a---physician, 

dentist7-or-ftea¼th-eare-faci¼ity-is-sttb;eet-te-tfte-¼imits-or 
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aubsection--t¼t-of-~his-seet±on7-bat-the-eottrt-may-approve-a 

fee-¼ess-than-the-11U1~imttm-pe~mitted--by--sttbseeticn--t±t--0£ 

this-seetiene 

t3t--~he---pereentage---and---doiiar--amottnt--¼±mits--in 

sttbseetion-t¼t-app%y-to-the-eombined-reeoveries-in-an-aetion 

in-whieh--one--or--more--a~torneys--represent--one--or--more 

e¼aimants--£or--ene--or--more--±n;aries--or-deaths-a½leged¼y 

aris±ng-£rom-the-same-aet-or-series-o£-aetse 

t4t--As-ttsed-in-this-seetion7-the-fo¼¼ovin9--de£in±tion~ 

apply~ 

tat--uAetion•-means-a-proeeeding,-inc¼ading-arbitration, 

proseeated--to--seek-redress-£or-persona¼-injttry-or-wrongftt¼ 

death-ai¼eged¼y-eansed-by-meipraet¼ee-er-te-assert--a--right 

to--¼ndemn¼ty--er--snbrogat¼on--arising-ottt-of-a-maipraetiee 

e¼aim• 

tb7--ue1aimant~-¼ne¼ttdes-bnt-is-not-¼imited-to-a--~erson 

sn£ferin9--bodi¼y--¼n;nry;--a-person-ciaimin9-as-a-restt¼t-0£ 

bodi¼y-in;ttry-to-or-the-death-ot-another;-a-person--claiming 

on--beha¼f--of--someone-who-sttffered-bodi¼y-in;ttry-or-death~ 

the-representative-ot-the-estate-of-a--person--who--sttfrered 

bodi¼y--in;ary--or--death;--or--a-person-brin9½n9-a-wrongtn¼ 

death-aetion~ 

tet--uReeoveryu-means-the-net-sttm-rece½ved-by-sett¼ement 

or-;ndgment-a£ter--dedactions--for--d½sbnrsements--or--eosts 

¼nettrred-in-conneetion-with-the-prosectttion-or-sett¼ement-of 
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a---e¼aim~--eosts--0£--medica¼--care,--amoants--dedueted--as 

eo¼¼atera¼-soarees-ander-ii-¼-3987-and-an-attorneyis--0££iee 

overhead-eosts-are-not-deduetib¼e-d¼sbarsements-or-costs• 

Section 2. Section 25-9-403, MCA, is amended to read: 

"25-9-403. Request for periodic payment of future 

damages. (1) A party to an action for personal injury, 

property damage, or wrongful death in which $100,000 or more 

of future damages is awarded may, prior to the entry of 

judgment, request the court to enter a judgment ordering 

future damages to be paid in whole or in part by periodic 

payments rather than by a lump-sum payment. Upon saeh ~ 

request, the court may shall enter an order AND SUPPORTING 

FINDINGS OF FACT for periodic payment of future damages i£ 

unless the court finds that such periodic payment is not in 

the best interests of the claimant. The total dollar amount 

of the ordered periodic payments must equal the total dollar 

amount of the future damages without a reduction to present 

value. 

(2) A court ordering the payment of future damages by 

periodic payments shall make specific findings as to the 

dollar amount of periodic payments needed to compensate the 

judgment creditor for future damages and-8s-to-whether-en 

erder-fer-per¼od¼c-payment-of-E~tnre-damages-is-in-t~~--best 

intereses-e£-tfte-e¼aimant. 

(3) The judgment order must specify the recipient or 

-6- HB 346 
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recipients of periodic payments, the dollar amount of the 

payments, the interval between payments, and the number of 

payments or the period of time over which payments shaii 

must be made. 

(4) A court ordering periodic payment of future damages 

shall order that the payments be made, during the life of 

the judgment creditor or during the continuance of the 

compensable injury or disability of the judgment creditor, 

through the purchase of an inflation-indexed annuity 

approved by the court. The annuity must be in the form of an 

inflation-indexed annuity contract purchased from a 

qualified insurer that, in the most recent edition of A.M. 

Best, has an ~A•--tezee¼¼entt "A++" (SUPERIOR) or higher 

rating and is in a class T 10 or higher classification. The 

annuity also serves as any required supersedeas bond. Bpon 

pnrcftase-0£-a-cottrt-appr0Ted-annnity7-tfte--eourt--may--order 

that--the-;udgment-is-aatisiied-and-that-the-;ttdqment-debtor 

is--disehargedT THE JUDGMENT IS NOT SATISFIED AND THE 

JUDGMENT DEBTOR IS NOT DISCHARGED UNTIL ALL PERIODIC 

PAYMENTS HAVE BEEN MADE, AS A CONDITION TO ORDERING PERIODIC 

PAYMENTS OF FUTURE DAMAGES, THE COURT SHALL REQUIRE A 

JUDGMENT DEBTOR WHO IS NOT ADEQUATELY INSURED TO POST 

SECURITY ADEQUATE TO ENSURE FULL PAYMENT OF DAMAGES AWARDED 

BY TBE JUOGMENT. UPON TERMINATION OF PERIODIC PAYMENTS OF 

FUTURE Dt..!!J>,G~.§., TBE COURT SHALL ORDER THE RETURN OF THIS 
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SECURITY OR ANY REMAINDER TO THE JUDGMENT DEBTOR. FOLLOWING 

THE OCCURRENCE OR EXPIRATION OF ALL OBLIGATIONS SPECIFIED IN 

THE PERIODIC PAYMENT JUDGMENT, ANY OBLIGATION OF THE 

JUDGMENT DEBTOR TO MAKE FURTHER PAYMENTS CEASES AND ANY 

SECURITY GIVEN REVERTS TO THE JUDGMENT DEBTOR. If the 

judgment creditor dies before all periodic payments have 

been made, the remaining payments become the property of hia 

the creditor's estate~ 

(51 For a malpractice claim, as defined in 27-6-103, 

attorney fees and litigation expenses for the periodic 

payment portion of a judgment must be calculated and paid as 

provided in 25-9-404 1 and for purposes of the fee 

limitations in [section 2], the periodic payments may not be 

considered separate recoveries." 

Section 4. ·Seete¼Oft-~-S-¼6~6¼7-M€t\7-is-ameftded-te-read~-­

•~s-¼8-3&¼.--Betermining-compensat¼en-ef-attorneys. fi.i 

Bxeept--as--pre•ided--in-tseetien-it-and-sabseetien-tit, ~he 

the measnre--and--mode--er--eompenaation--of--attorneys--and 

eettnse¼ers--at--¼aw--is--¼eft--te the agreement7-express-or 

impiied,-ef-the-partiea,~ e•eept-that-in 

tit--~n prebate-preeeedingaI the-eeart-.,,.y-f¼K-and-ai¼ew 

the-eoapensation-ef-atterneys--representing--adll¼n¼straters7 

exeeatera,--gasrdians,-trastees,-and-agents-appe¼nted-by-the 

eonrt• 

il± Bnt-part¼es Parties to-aet¼ens-er--preeeedings--are 
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ent±t¼ed-to-eosts-and-disbursements-as-provided-by-¼a••• 

Section-5~-seetion-~T-½-T½◄7-M€A7-is-amended-to-~eed~-­

~ii-¼-i¼4•--Dimits---on--¼iab±¼ity--for--emer9eney--eare 

rendered-at-seene-0£-aeeident-or-emergeney,-f¼t--Any--person 

¼ieensed--as--a--pftys±e±an-and-sttr9een-ttnder-the-¼aws-of-the 

state-o£-Montana7 any-hospital-or-its-agents--or--emp±oyees, 

any--¥O¼ttnteer--fire£ighter--or--otfieer--et--any--nonprotit 

ve¼ttnteer--£ire--eompany,--or--any--other-person-who-in-9ood 

£aith--renders--emergency---eare---or---assistance---withottt 

compensation--exeept--as--pro•ided--in-sttbsection-t~t-at-the 

scene-of-an-emergeney-or-aeeident--¼s--not--liab¼e--tor--any 

eivi¼--daaages--for--aets--or--omissions--other-than-dam..ages 

oeeasioned-by-gross-neg¼igenee-or-by-wi¼¼£tt¼-or-wanton--aets 

or--emissions-by-stteh the person-in-rendering-such-emergency 

eare-or-assistanee• 

tit--Sttbseetien-t~t-ineittdes-a-pereen--preper¼y--trained 

under--the--¼aws--0£-this-state-who-operates-an-ambtt¼anee-to 

and-£rem-the-seene-of--an--emergeney--or--renders--emergeney 

mediea¼--treatment-on-a-ve¼unteer-basis-so-¼ong-as-the-tota¼ 

reimbttrsement-received-for-stteh-vo¼unteer-serviees-does--not 

exeeed-i5%-o£-his the-person~s-gross-annua¼-ineome-or-$3,086 

a-ca¼endar-year,-whichever-is-greater, 

t3t--¼£-a-nonpro£it-subseription-£ire-eompany-retuses-to 

£ight--a--£ire--on--nonsubseriber-property7-stteh the retusa¼ 

does-not-eonstitute-gross-neg¼igenee-or-a-wi¼¼ful-or--wanton 

-9- HB 346 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HB 0346/03 

aet-or-omissionT 

t•+--~s--ttsed-in-this-seetienT-the-Eel¼owing-de£iniCions 

~ 

tat--•B!llergeney•--means--a---sitttat±on---that regtt±,:oes 

immed±ate--eerviees--£or--the--a¼¼eviation-oE-severe-pain-or 

i111111ediate-dia9nosis-or-treatment-0£-mediea¼-eonditions-that, 

if-not-imaediete½y-dia9nosed-eP-tPeated7-eott¼d-Peasoneb¼y-be 

expeeted-to-¼ead-te-seriotts-disabi¼±ty-er-death. 

fbt--•seefte-e£-an-emer9eney-er-aeeident•-±nclttd.es-but-is 

not-¼imited-to-hospitaisT-inc¼ttding-their--emergency--rooms, 

and--the--o££ices--and--homes--o£--¼ieensed--physicians--and 

snrqeonsy--±£--the-party-see~ing-the-benefit-o!-this-seetien 

had-no-preexistin9-¼ega¼-ob¼i9ation-arisin9-£rem-a-velttntary 

previder-patient-re¼ationship-to--eare--fer--or--assist--the 

~rsen-eared-£or-or-assisted-at-the-time-or-the-renderinq-o£ 

the-care-or-assistanee-in-guesticn•• 

Section-6~-seetion-~T-½~~◄,-M€A,-is-emended-to-Peed~-­

•i~-¼-i34.--Dimits--en-¼iabi¼ity-o£-hea¼th-eare-previder 

when-prenata¼-eare-net-obtained-and in-emergency-situations. 

A-physieian-¼.icensed-nnd.er-lfit¼e--3i-,--chapter--3-,--a--nt1rse 

¼icensed--under--~it¼e-3T7-chapter-87-or-a-hospital-¼ieensed 

ttnder-lfit¼e-587-ehapter-5,-rendering-care-or--assistanee--in 

9ood--£aith--to--a--patient--0£-a-direct-entry-midwi£e-in-an 

emergeney-sittta~ion or-during-the-de¼i•ery-0£-a-ehi¼d--to--a 

woman--who--did--"o~--eb~aift--adeqttate--p~enata¼-ear~-frem-a 
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phyaieiatl i-a-¼¼ab¼e-£er-eiw¼¼-ciamaqes-fer-aets-er--e■i:ssi:ons 

eeaattted--¼n-pro•idi119-l!ttl-Cft-eme-rgeney e~e-or-aaaiatanee-er 

obaeeeriea¼-eare-or-aea¼ae-anee-e·n¼y-to-tfte-exeent-tftat-these 

dama!es-are-eattsed-by-groae--neq¼igenee--er--by--wi¼¼ftt¼--er 

wanten--aets--or-omi:ssiens-and-en¼y-i:f-the-party-seeki:ng-the 

benefit-of-thts-seeti:en-ftad-ne-preexi:sti:ng-leqal--ebli:gati:on 

ari:s¼n9--rrom--a--¥olttntary-provi:der-patient-re¼ati:onahi:p-te 

eare-£or-the-person-rendered-the-eare-or-assiatanee--at--the 

time-0£-the-renderin9-0£-the-eare-or-ass¼stanee-¼n-questi:onT 

•Adegaate-prenata¼-eare•-means-snbstanti:a¼-eomp¼i:anee-b7-the 

wwn--with-a-roa~ine-scheda¼e-o~-physiea¼-e•-inations-by-a 

physieian-and-genera¼¼y--inc¼ades--month¼y--vis¼ts--£or--the 

Eirst--i8--weeks--0£-pre9nancy7-v¼s¼ts-every-i-weeks-£or-the 

ne~t-8-veeksz-and-week¼y-•isits--atter--the--~6th--week--and 

unti¼-de¼i¥er~T• 

Section-1~-seet¼--~~--i--i~57 -ME!A7 -¼s-alllt!tlded-to-read~-­

ai~-i-i85,--Aet¼ons--Eor-med¼ea¼-me¼praet¼ee,-tlt-Aet¼on 

in-tort-or-eontraet-£or-in;ary-or-death-aga¼nst-a--physie¼an 

or--sargeon7--dentist7--reg¼stered--nurse7--narsin9--hoffle-or 

hospita¼-adainistrator7--diapensing--optieian7--optometrist7 

¼ieenaed---physiea¼---tfterap¼at7--peBiatrist7--psyehologist7 

oateopath7--ehiropra~er7--e¼iniea¼--¼ahoratery--bioana¼yst7 

e¼iniea¼-¼aberatery-t-eeftno¼etJia~-pharmaeist7--weterinarian7 

a--¼¼eensed-neap¼ta¼-eP-¼en9-tePa-eape-Eae¼¼¼ty7-or-i¼eensed 

aee¼ea¼--preEess¼ena¼--e.,..porat¼en7---based---npc,n---aiie9ed 
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pro!essiona¼---neg¼igence---or--£or--rendering--proEeaaiofla¼ 

ser¥icea-wi~ho~t-eonaent-or-for-an-aet7-error7-er--eaiasioa7 

snail -StT--eweept--as--pre•¼ded--¼n--sabaeet¼en--titT--be 

eemmeneed-within-3-years-a£ter-the-date-e£-in;nry-er-3-years 

±--year after-tne-pie¼nt¼Ef-d¼seo.,.,rs-or-tnrot19h-tne-ase-0E 

reasonab¼e-d¼¼i9enee--shoa¼d--ha•e--diseo¥ered--the--*n;ary7 

whiehe•er--oeettre--¼ast7--but--in-ne-caae--y-aaeh-aetion-be 

COJ111Beneed-after-S-years-£rom-the-da~e-of-injttry firat 7 --and 

tne--p•e•¼s¼ons-eE-i~-i-48i-do-net-aepiy,-How....,er7-th¼s-t¼me 

i¼•¼tat¼en-snai¼ mnst be-toiied-for-any-per¼ed-daring--wn¼en 

there-has-been-a-£aitare of-a-defendant to-dise¼eae-any-aet7 

errer7--or--eaission-~pon-whieh-saeh the aetion-ia-based-and 

wn¼en tnat ¼s-known-to-tne-piaint¼Ef defendant or--throa9n 

the--ttse-0£-reasonab¼e-di¼igenee-sttbeeciaent-te-aaid the-aet7 

errer7--or--oa¼asien--wea¼d--have--been--known--to--him the 

defendant, 

tit--Notw¼thstand¼ng-tne-prov¼s¼ons-oE-i~-i-48±7 --¼n--an 

aetion--for-death-or-injttry-o!-a-minor-who-was-ander-the-age 

ef-f-on-the-date-0£-his-±n;ary7-the-period-0£-¼imitations-in 

sabseetion-t¼t-be9ina-to-ran--when--the--minor--reaehes--his 

eighth--birthday--or--dies7--whiehever-oeeara-firat7-and-the 

aaat-be-ee-eneed-w¼tn¼n-3-years-aEter-tne-date-oE-tne-death 

or-±n;ttryz-e•eepi;-that-i!-the-miflor-was-ttnder-6-years-ef-age 

on-tne-date-of-tne-deatn--or--in;ary7--tne--aet¼on--mast--be 

e.,_eneed--w¼tn¼n--3--years--after--tne-date-eE-tne-deatn-er 
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±n;ttry-er-pr¼er-to-ehe-time-the-minor--reaehee--8--yeare--0£ 

age7-whiehever-oeeurs-¼ast•-~he time-fer-eomm.enee~ent-0£-the 

aetion--is--te¼¼ed--during-any-peried-dttring-whieh-the-minor 

does-not-reside-with-a-parent-or-guardian and-tor-any-period 

dttriftg-whieh-a-parent-or-qttardian-and-either--the--de£endant 

or-the-defendant~s-insttrer-taiied-throttgh-£raad-or-eo¼¼ttsion 

to-bring-an-aetion-on-beha¼f-of-the-minora• 

Sec~a~-seet±Cft-ii-i!-4~¼,-M€A,-±a-aJ11ended-to-~eod~-­

nii-i-49½.--when--person--entit¼ed--to--hring--aetion-is 

ttnder-a-disabiiity•-t¼t-ff-a-person--entit¼ed--to--bring--an 

oet±en-ment±oned-±n-pert-i7-exeept ii-i-i85-and ii-i-zlit3t, 

ia7-at-the-time-the-eattse-e£-aetien-aeeraes7-either-a-minor, 

ser¼otts¼y--mentaily--i¼i7-or-imprisoned-on-a-eriminai-eharge 

or-under-a-aentenee-ror-a-term-less-than-£or-¼¼£e,-the--time 

0£--stteh--disab¼¼ity--is--not-a-part-ef-the-time-iimited-£or 

eommenein9-the-aetion•-Hove•er7-the-time-so--¼imited--eannot 

be--extended-more-than-5-years-by-any-stteh-disabi¼ity-exeept 

mincrityT 

tit--¼f-an-aet±on-±s-barred--by--i~-i-384,--any--of--the 

heir■7--deY¼sees7--or--ereditors--who--at--the--time--0£-the 

transaetion-ttpon-which-the-aetion-might--ha•e--been--rounded 

was--under--one--0£-the-disabi¼ities-mentionea-in-sttbseetion 

tlt-may7-with±n-5-years-after--the--eessation--of--stteh the 

disabi¼ity7--mainta¼n--an-act¼on-to-reeover-damages,-in-such 

the aet¼en-he the-plaint¼££ may-reee¥er-stteh the sttm-or--the 
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¥aitte--of--stteh-p~operty-as-he that-the-plaintiff wott¼d-have 

reee±•ed-ttpon-the-f¼na¼-d±str±bttt¼on-of--the--estate--±f--an 

aetien--had-been-seasenab¼y time¼y eoftllllenced-by-the-persena¼ 

representative, 

t3t--No-person-may-ava±¼-h¼mse¼f-of-a ~ d¼sab±¼¼ty does 

not--app¼y--nn¼ess--it--existed-when-his a-persen~e r±ght-e£ 

aet¼en-er-entry-aecrued. 

t•t--When-twe-er-mere-disab±iities-eoexist-at--the--t±me 

the--right--e!--aetien-er-entry-aeeraes7-the-¼iaitat±on-dees 

not-attaeh-anti¼-a¼¼-are-removed,• 

NEW SECTION. Section 3. Saving clause. [This act] does 

not affect rights and duties that matured, penalties that 

were incurred, or proceedings that were begun before [the 

effective date of this act]. 

NEW SECTION. Section 4. Severability. If a part of 

(this act] is invalid, all valid parts that are severable 

from the invalid part remain in effect. If a part of [this 

act] is invalid in one or more of its applications, the part 

remains in effect in all valid applications that are 

severable from the invalid applications. 

NEW SECTION. Section 5. Applicability. [This act] 

applies to causes of action arising on or after October 1, 

1993. 

NEW SECTION. SECTION 6. TERMINATION. {THIS ACT) 

TERMINATES OCTOBER lL 1995. 

-End-
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